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TOWNSEND    V.   STATE.    (No.   333.) 

(Sapreme  Court  of  Arkansaa.    May  16,  1921. 
Rehearing  Denied  Jnne  6,  1921.) 

1.  Crimiaal  law  «s>5M(6)  —  Evidenca  of  d«- 
fendant's  po«*M«ion  of  property  offered  for 
•ale  held  sufficient  to  corroborate  aooompllce 
witaeeees. 

In  a  prosecution  for  burglary  and  larceny 
of  meat,  evidence  as  to  defendant,  who  was 
not  in  the  meat  business,  having  smoked  meat 
for  sale  or  trade,  in  view  of  the  drcnmstances, 
held  sufficient  corroboration  of  the  testimony  of 
defendant's  accomplices  to  eatisfy  the  require- 
ments of  Crawford  &  Moses'  Dig.  {  31S1,  that 
accomplice's  testimony  be  corroborated  as  to 
identifying  defendant  with  the  crime. 

2.  Bnrglary  «=34l(l) —Larceny  «s>55— In  a 
prosecution  for  burglary  and  larceny,  evl- 
deaee  held  •■ffident  to  sustain  conviction. 

In  a  pioaecntion  for  burglary  and  grand 
larceny  of  meat  from  a  box  car  in  the  night- 
time, evidence  held  sufficient  to  sustain  con- 
viction. 

Aifpeal  from  Circuit  Court,  CBilcot  County ; 
Turner  Butler,  Judge. 

Leroy  Townsend  was  convicted  of  burg- 
lary and  grand  larceny.  From  judgments  of 
conviction,  he  appeals.    AfQnned. 

N.  B.  Scott,  of  Lake  Village,  for  appellant. 

J.  S.  Utiey,  Atty.  Gen.,  and  Blbert  Godwin 
and  W.  T.  Hammock,  Aast.  Attys.  Gen.,  for 
the  State. 

HUMFHBBXS,  J.  Appellant  waa  indicted, 
tried,  and  convicted  in  the  Chicot  circuit 
court  for  the  crimee  of  bnrglary  and  grand 
larceny,  committed  by  breaking  and  entering 
a  box  car  in  the  nighttime,  and  taking  from 
tbe  t>osse88lon  of  tbe  Missouri  Pacific  Rail- 
road Company  meat  of  the  value  of  $150,  and 
bis  punishment  was  assessed  for  the  former 
at  five  years  In  the  penitentiary,  and  for 
the  latter  at  two  years.  From  the  judgments 
of  conviction,  an  appeal  has  been,  duly  prose- 
cuted to  this  court 

The  convictions  were  procured  on  the  testi- 
mony of  St.  Clair  Crane  and  Sam  Lynch, 
accomplices  in  the  alleged  crimes,  Fred  Mor- 
ris and  C.  W.  Tillman,  agent  and  clerk,  re- 


spectively, of  tbe  Missouri  Pacific  Railroad 
Company,  Tom  Baker,  and  Harry  Donaldson. 

The  evidence  disclosed  that,  on  the  night 
of  December  5,  1620,  four  cases  of  wrapped 
bacon,  weighing  about  GOO  pounds,  manufac- 
tured by  the  Independence  Packing  Company 
of  Kansas  City,  Mo.,  of  the  value  of  20 
cents  per  pound,  were  stolen  from  a  sealed 
car  at  Eudora,  Ark.,  same  being  in  the  pos- 
session of  tbe  Missouri  Pacific  Railroad  CouT- 
pany.  The  accomplices  testified,  in  sub- 
stance, that  they.  In  connection  with  Clarence 
Snell  and  appellant,  broke  the  seal  of  a  box 
car  at  Eudora,  Chicot  county,  Ark.,  on  the 
night  of  December  5,  1920,  and  stole  meat  of 
the  value  of  about  |10O. 

Tom  Baker  testified  that.  In  the  month  of 
December,  appellajit  tried  to  sell  him  some 
meat;  and  Harry  uonaldson,  that,  in  the 
same  month  appellant  tried  to  swap  him 
some  smoked  meat  for  meat  The  evidence 
disclosed  that  appellant  was  not  a  dealer  in 
meats. 

[1,  2]  Appellant  contends  that  the  evidence 
of  the  accomplices  in  the  crimes  is  not  suf- 
ficiently corrot>orated  to  warrant  the  con- 
viction, under  Crawford  &  Moses'  Digest,  | 
3181,  which  Is  as  follows : 

"A  conviction  cannot  be  bad  in  any  case  of 
felony  upon  the  testimony  of  an  accomplice,  un- 
less corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission  of 
tbe  offense;  and  the  corroboration  is  not  suf- 
ficient if  it  merely  shows  that  the  otEense  was 
committed,  and  the  circumstances  thereof. 
Provided,  in  misdemeanor  cases  a  conviction 
may  be  had  .upon  tbe  testimony  of  an  accom- 
pUce." 

This  court  said.  In  the  case  of  Vaughan  y. 
State,  68  Ark.  353,  24  S.  W.  886,  in  construing 
the  statute  in  relation  to  felonies,  that  the 
corroborating  evidence  "must  relate  to  mater- 
ial facts  which  go  to  the  identity  of  defend- 
ant in  connection  with  the  crime."  The  cor- 
roborating evidence  in  the  instant  case  is  to 
the  effect  that,  near  about  the  time  the 
offenses  were  committed,  appellant  was  at- 
tempting to  sell  or  trade  smoked  meat.  Ap- 
pellant was  not  engaged  in  the  meat  business. 
It  was  too  early  in  the  season  for  farmers, 
or  others  who  had  killed  hogs  in  the  fall. 


fcsFor  otbar  case*  see  same  toplo  and  K£!Y-NUHBBR  la  all  Key-Numbered  DlsesU  and  Indexes 
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to  bave  smoked  meat  for  sale.  It  Is  a  matter 
of  common  knowledge  that  wrapped  bacon, 
put  up  by  manufacturing  houses,  has  been 
smoked,  and,  at  that  season  of  the  year,  Is 
the  only  kind  of  smoked  meat  on  the  mar- 
ket. We  think  the  corroborating  evidence 
was  of  a  substantial  character,  independent 
of  the  statement  of  the  accomplices,  tending 
to  connect  the  defendant  with  the  commission 
of  the  crimes.  The  eTidence  in  the  whole 
case  was  therefore  sufficient  to  sustain  the 
conviction. 

No  error  appearing,  the  judgment  is  af- 
firmed. 


ROBINSON  V.  STATE.    (No.  II.) 
(Supreme  Court  of  Arkansas.    May  23,  1021.) 

1.  Criminal  law  <&=>407(2),  419,  420(11),  1169 
(12)— Conversation  between  mother  of  proso- 
outrix  In  rape  case  inadmissible  as  hearsay, 
not  effecting  an  admission  by  sllenco. 

In  a  prosecution  for  rape  on  a  stepdaughter, 
resulting  in  a  conviction  of  assault  with  intent, 
where  prosecutrix  after  ~the  offense  informed 
her  motlier  she  was  going  to  leave  home,  and 
her  mother  replied,  "You  are  no  better  than 
your  other  sister,"  such  statement  made  by  the 
mother  to  the  prosecutrix,  near  enough  for  the 
jury  to  find  that  defendant  heard  it,  was  not 
competent  as  an  adtnisBion  of  defendant  that 
he  bad  been  guilty  of  improper  conduct  with  the 
other  sister,  not  having  called  for  denial  by  him, 
and  was  hearsay  and  incompetent,  and  its  ad- 
mission constituted  error  prejudicial  to  de- 
fendant. 

2.  Criminal  law  ^=9789(12)— Instntction  defin- 
ing reasonable  doubt  as  one  on  which  person 
would  be  willing  to  act  In  everyday  walks  of 
life  erroneous. 

In  a  prosecution  for  rape,  resulting  in  con- 
viction of  assault  with  intent,  instruction  de- 
fining reasonable  doubt  as  one  on  which  the  jury 
would  be  willing  to  act  in  any  manner  confront- 
ing them  in  the  everyday  walks  of  life  was 
erroneous,  as  the  definition  was  broad  enough 
to  include  the  trivial  affairs  of  life;  it  should 
have  been  limited  to  the  important  or  grave 
affairs  of  life. 

3.  Criminal  law  ®=3844(2)— General  objection 
readies  inherent  defect,  as  Improper  definition 
of  reasonable  doubt. ' 

A  general  objection  to  an  instruction  will 
reach  an  inherent  defect  therein,  as  an  improper 
definition  of  reasonable  doubt. 

Appeal  from  Circuit  Court,  Clay  Countj'; 
R.  E.  It.  Johnson,  Judge. 

Oscar  Robinson  was  convicted  of  assault 
with  intent  to  conunlt  rape,  and  he  appeals. 
Judgment    reversed,    and    cause    remanded^ 

Oliver  ft  Oliver,  of  Corning,  for  appellant. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gen.,  for 
the  State. 


HUMPHREYS,  J.  Appellant  was  Indicted 
and  tried  for  rape  at  the  January,  1921,  term 
of  the  Clay  circuit  court,  Western  district. 
Second  division,  and  convicted  for  an  as- 
sault with  intent  to  commit  rape,  his  punish- 
ment being  fixed  at  imprisonment  in  the  state 
penitentiary  for  five  years.  From  that  Judg- 
ment  is  this  appeal. 

[1]  The  prosecuting  witness  Is  a  stepdaugh- 
ter of  appellant,  and  resided  In  his  home, 
near  Corning,  at  the  time  it  Is  alleged  the 
offense  was  committed.  She  testified  that, 
on  the  morning  of  July  11,  1920,  while  her 
mother  was  milking  at  the  water  gap,  about 
100  yards  from  the  house,  appellant  forcibly 
obtained  carnal  knowledge  of  her ;  that  when 
her  mother  returned  to  the  house  she  was  in 
the  kitchen,  and  appellant  in  the  adjoining 
room  fumbling  with  a  trunk ;  that  there  was 
no  door  between  the  two  rooms;  that  her 
mother  asked  why  the  house  had  not  been 
cleaned,  and  she  answered  by  saying,  "You 
ought  to  make  your  man  leave  me  alone;" 
that  she  then  Informed  her  mother  she  was 
going  to  leave  home,  and  her  mother  replied, 
"You  are  no  better  than  your  other  sister." 
The  statement  made  by  Mrs.  Robinson  to  her 
daughter,  near  enough  for  the  jury  to  bave 
found  that  appellant  heard  it,  was  admitted 
in  evidence,  over  the  proper  objection  and 
exception  of  appellant,  and  appellant  now  in- 
sists that  the  court  committed  reversible 
error  In  allowing  the  statement  to  go  to  the 
jury.  The  statement,  standing  alone,  and 
disconnected  from  evidence  subsequently  ad- 
duced, did  not  imply  a  charge  against  appel- 
lant that  he  had  been  guilty  of  similar  con- 
duct toward  the  other  sister.  Appellant  was 
not  called  upon,  therefore,  to  make  a  denial, 
even  if  he  heard  the  statement  The  state- 
ment was  not,  therefore,  competent  evidence 
as  an  admission  of  appellant  that  he  had 
been  guilty  of  conduct  with  the  other  sifter 
similar  to  that  now  charged  against  him. 
The  statement,  however,  was  purely  hear- 
say evidence,  and  clearly  incompetent  on  that 
ground.  The  admission  of  It  constituted  re- 
versible error,  if  prejudicial  to  the  cause  of 
appellant.  We  think  it  clearly  prejudicial 
when  considered  in  connection  with  the  evi- 
dence introduced  later,  tending  to  show  a 
sexual  Intimacy  between  appellant  and  the 
other  sister. 

[2]  Appellant  also  contends  that  the  court 
erred  in  giving  Instruction  No.  12,  upon  rea- 
sonable doubt,  which  is  as  follows: 

"The  burden  is  upon  the  state  to  establish 
its  case  to  your  satisfaction  beyond  a  reasona- 
ble doubt.  This  is  a  wise  and  sane  provision  of 
our  law,  which  is  designed  in  no  case  to  en- 
able any  guilty  person  to  escape  just  punish- 
ment, but,  on  the  contrary,  to  shield  and  pro- 
tect the  innocent  from  unjust  conviction.  It 
means  simply  that  if,  after  a  consideration  of 
all  the   facts    and   circumstances   adduced   in 
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proof  in  the  case,  there  natnrally  arises  in  your 
minds  a  substantial  doubt  as  to  the  guilt  of  the 
defendant,  then  it  will  be  your  duty  to  acquit 
him.  It  in  not  a  far-fetched  or  chimerical 
doubt  to  be  conjured  up  for  the  purpose  of 
enabling  a  guilty  man  to  escape  just  punish- 
jient,  but  a  reasonable  doubt  means  a  donbt 
that  is  reasonable,  and  one  upon  which  you 
yonrselTes  would  be  willing  to  act  in  any  matter 
with  which  you  might  be  confronted  in  the 
everyday  walks  of  life." 

A  reasonable  doubt  is  defined  in  this  in- 
stTuctiou  as  one  upon  which  a  person  would 
be  willing  to  act  in  a  matter  confronting  him 
in  the  everyday  walks  of  life.  This  defini- 
tion Is  broad  enough  to  Include  the  trivial 
affairs  of  life,  and  for  that  reason  is  Inher- 
ently wrong.  It  should  have  been  limited  to 
the  important  or  grave  affairs  of  life.  In 
trivial  affairs  of  life,  one  would  &ct  upon  a 
high  degree  of  probability;  whereas.  In  Im- 
portant or  grave  affairs,  he  would  want  to 
know  to  a  moral  certainty  before  acting.  In 
the  case  of  Byrd  v.  State,  69  Ark.  637,  64  S. 
W.  270,  this  court  condemned  an  Instruction 
which  told  the  Jury  that  "A  moral  certainty 
signifies  only  a  high  degree  of  probability;" 
and  further  said  that — 

"A  high  degree  of  probability  is  not  suffi- 
cient; for  the  jnry  might  think  there  was  a 
high  degree  of  probability  that  the  defendant 
is  guilty,  and  yet  think  there  is  a  reasonable 
doubt  as  to  his  guilt  from  the  evidence  in  the 
case." 

[3]  The  objection  to  the  Instruction  was 
general,  but  a  general  objection  will  reach 
an  Inherent  defect,  such  as  we  find  here.  The 
court  committed  reversible  error  In  thus  de- 
fining reasonable  doubt. 

Other  assignments  of  error  are  insisted  up- 
on for  reversal,  but  we  deem  It  imnecessary 
to  discuss  them,  as  some  are  not  well  taken 
and  others  will  not  likely  recur  upon  a  new 
trial. 

For  the  errors  indicated,  the  Judgment  l<» 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


PORTER  V.  VAiL.    (No.  10.) 

(Supreme  C!ourt  of  Arkansas.    May  23,  1921.) 

Landlord  and  tenait  «=>326(l)— Rent  agree- 
ment held  not  to  Include  volunteer  hay  crop, 
but  only  cultivated  grains. 
A  written  contract  renting  land  construed 
as   not   including   a  volunteer   hay    crop,   but 
only  cultivated  grain  crops  which  were  to  have 
been  divided  in  the  proportion  of  two-thirds  to 
tenant  and  one-third  to  landlord  and  for  which 
the  parties   were  to  furnish  the  seed  in  the 
same  proportion. 

Appeal  from  Circuit  CJourt,  Woodruff  Coun- 
ty;   J.  M.   Jackson,  Judge. 


Acticms  by  M.  A.  Porter  against  Frank  M. 
Vail  in  unlawful  detainer  and  in  replevin. 
Judgments  for  defendant,  and  plaintiff  ap- 
pealed. The  appeals  were  considered  to- 
gether. Judgment  in  each  case  reversed  and 
remanded,  with  directions  to  enter  judgment 
in  each  case  for  the  appellant 

Jonas  F.  Dyson,  of  (Cotton  Plant,  for  appel- 
lant 
Ross  Mathis,  of  Cotton  Plant  for  appellee. 

HUMPHREYS,  J.  The  appeals  are  brief- 
ed separately,  but  the  issue  involved  on  eacb 
appeal  is  between  the  same  parties, and  de- 
pendent upon  a  construction  of  the  same 
contract,  so  one  opinion  will  suffice  in  the 
two  cases. 

No.  6721  is  an  action  of  unlawful  detain- 
er for  the  possession  of  a  farm,  and  No.  6722 
a  suit  in  replevin  for  266  bales  of  hay  cut  and 
removed  from  the  farm. 

The  Issues  Joined  in  the  first  action  are 
whether  appellee  was  unlawfully  ^idted 
from  the  premises,  and,  if  so,  the  extent  of 
the  damages  sustained  by  him  on  account  of 
the  loss  of  the  volunteer  hay  crop  upon 
the  farm,  resulting  from  the  eviction. 

The  Issue  joined  in  the  second  action  In- 
volved the  title  to  266  bales  of  hay  which 
appellee  cut  and  removed  from  the  premises 
to  a  barn  in  the  nearby  town  of  Hunter,  be- 
fore the  eviction. 

The  causes  were  submitted  upon  the  plead- 
ings and  evidence,  at  the  conclusion  of  which 
both  appellant  and  appellee  asked  for  a  per- 
emptory instruction  in  the  first  case,  which 
resulted  in  a  directed  verdict  and  Judgment 
In  that  case  for  appellee  for  damages  to  the 
amount  of  $500;  and,  In  the  second  case,  a 
directed  verdict  on  the  court's  own  motion 
in  favor  of  appellee  for  the  hay,  or  its  value, 
$266. 

From  the  Judgment  in  each  case,  an  appeal 
has  been  duly  prosecuted  to  this  court 

The  evidence  in  the  two  cases  Is,  In  sub- 
stance, OS  follows:  In  January,  1919,  appel- 
lant verbally  leased  appellee  the  farm  in 
question  for  the  year,  to  raise  rice,  cotton, 
corn,  and  peanuts,  for  a  stipulated  rental  of 
one-third  of  the  crops.  Appellee  failed  to 
comply  with  the  verbal  contract,  and,  on  the 
Ist  day  of  June,  1920,  the  following  written 
contract  was  entered  into  between  the  par- 
ties, to  wit: 

"Contract  by  M.  A.  Porter,  first  party,  and 
F.  M.  Vail,  second  party. 

"I,  M.  A.  Porter,  party  of  the  first  part  agree 
to  lease  all  fanning  land  in  section  20,  toMm- 
ship  6  north,  range  1  west,  not  in  cultivation  in 
rice  in  this  year,  1919,  A.  D.,  to  be  farmed  in 
com,  peanuts  and  all  grain  and  crops,  and  par- 
ty of  the  first  part  further  agrees  to  furnish 
one-third  of  all  seed  planted  on  said  land. 

"Party  of  the  second  part,  F.  M.  Tail,  hereby 
agrees  to  furnish  two-thirds  of  all  seed  plant- 
ed, also  plant,  cultivate,  harvest  and  deliver  in 
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barn  or  wareroom  one-third  all  crops  grown 
on  said  land. 

"Party  of  tlie  second  part,  F.  M.  Vail,  also 
agrees  to  vacate  residence  on  said  land  at  any 
time  with  ten  days'  notice  from  party  of  the 
first  part,  M.  A.  Porter. 

"M.  A.  Porter. 
"Frank  M.  Vail. 
"Hunter,  Arkansas,  Jon*  1,  1919." 

Appellee  did  not  plant  or  cultivate  the  land 
leased.  He  remained  in  possession,  however, 
and  In  August  harvested  about  25  acres  of 
wild  grass  which  grew  on  the  land  that 
should  have  been  cultivated.  He  baled  and 
removed'  266  bales  of  the  hay  to  a  barn  In 
Hunter,  and,  according  to  the  evidence  of 
appellee  hauled  one  load  of  the  third  left  in 
shocks  upon  the  ground  to  the  baler,  when 
he  was  told  by  appellant  not  to  touch  any 
more  of  tfie  hay.  Appellee  left  the  rest  of 
the  hay  upon  the  ground,  and,  in  obedience 
to  the  written  notice  from  appellant  and  the 
writ  Issued  In  the  unlawful  detainer  action, 
moved  off  of  the  premises.  There  was  an  es- 
timate of  1,500  bales  of  bay,  cut  and  stand- 
ing, left  upon  the  ground.  It  would  have  cost 
$500  to  harvest  it,  and  its  value  in  the  bale 
would  have  be^n  about  $1,500. 

The  sole  question  presented  by  this  appeal 
Is  whether  the  court  erred  in  construing  the 
contract  to  include  the  volunteer  hay  crop. 
Appellee's  contention  is  that  the  contract  had 
relation  to  all  crops  grown  on  the  leased  land, 
whether  volunteer  or  cultivated  crops.  We 
think  the  contract  entirely  unamolguous  and 
that  such  crops  as  were  to  be  harvested  and 
divided  in  the  proportion  of  two-thirds  to 
one-third  were  crops  to  be  planted  and  culti- 
vated by  appdlee.  It  was  specified  in  the 
contract  that  the  landlord  should  furnish  one- 
third  and  the  tenant  two-thirds  of  the  seed 
to  be  planted,  and  the  only  kinds  of  crops 
mentioned  were  peanut,  com,  and  other  grain 
crops.  Reading  the  contract  as  an  entirety, 
it  is  quite  apparent  that  the  parties  had  in 
contemplation  crops  to  be  planted  and  culti- 
vated, not  volunteer  crops.  The  contract  did 
not  embrace  uncultivated  grass  grown  on 
lands  which  should  have  been  cultivated. 
Under  the  undisputed  facts,  the  court  should 
have  directed  a  verdict  in-  each  case  for  ap- 
pellant 

For  the  error  indicated,  the  judgment  in 
each  case  is  reversed  and  remanded,  with 
directions  to  Kiter  a  judgment  in  each  case 
for  appellant. 


BERGER  V.  JONESBORO   MOTOR   CO. 

(No.  5.) 

(Supreme  Court  of  Arkansas.    May  23,  1921.) 

Sales  ^=377(2)— Buyer  of  automobile  lield  not 
obligated  to  pay  costs  «f  transporting  car  to 
olty  of  purchase. 
Where  the  contract  for  the  purchase  of  an 

automobile  read  that  the  car  was  sold  f.  o.  b. 


the  city  of  purchase,  and  there  was  an  under- 
standing between  the  buyer  and  seller  that  if 
there  was  an  advance  in  price  at  the  factory, 
and  the  car  cost  the  seller  more  money,  the 
buyer  would  have  to  pay  it,  the  parties  did  not 
have  in  mind  that  there  might  be  an  increase 
in  the  cost  of  the  car  on  account  Of  transporta* 
tion  charges,  and  the  buyer  waa  not  liable  for 
the  cost  of  bringing  the  car  from  the  factory 
to  the  city  of  purchase. 

Appeal  from  Circuit  Court,  Craighead 
County;  B.  H.  Dudley,  Judge. 

Action  by  the  Jonesboro  Motor  Company 
against  J.  M.  Berger.  From  judgment  for 
plaintiff,  defendant  appeals.  Beversed,  and 
cause  dismissed. 

Sloan  &  Sloan,  of  Jonesboro,  for  appellant. 
lAmb  &  Frierson,  of  Jonesboro,  for  appel- 


WOOD,  J.  This  suit  waa  instituted  by  the 
appellee  against  the  appellant  to  recover  tlio 
t)08se8slon  of  a  certain  automobile  which  is 
described  in  the  complaint  and  affidavit  for 
replevin.  The  appellee  alleged  that  it  waa 
the  owner  and  entitled  to  the  immediate  pos- 
session of  the  automobile.  The  complaint 
and  the  affidavit  contained  the  usual  allega- 
tions in  replevin.  The  appellant  answered 
denying  all  the  material  allegaticms  of  the 
complaint  and  set  up  that  be  purchased  the 
car  of  the  appellee  for  the  sum  of  $1,660 ;  that 
he  made  tender  of  payment  as  contemplated 
by  the  contract,  and  that  the  appellee  de- 
manded of  appellant  $1(X)  in  excess  of  the 
contract  price;  that  it  was  the  imderstand- 
Ing  that  if  the  Buidc  Automobile  Company 
raised  the  factory  price  of  the  car  In  con-, 
troversy  ?100  before  the  same  could  be  de- 
livered to  the  appellant,  then  the  appellant 
was  to  pay  this  additional  sum,  but  the  ap- 
pellant alleged  that  the  appellee  procured 
the  car  from  the  factory  at  the  market  price 
existing  on  the  day  of  appellant's  purchase. 

J.  B.  Iiane  testified  that  he  was  the  man- 
ager of  the  appellee  on  March  29,  1920.  He 
exhibited  the  contract  between  appellant  and 
the  appellee  under  which  the  car  waa  pur- 
chased, which  contained,  among  others,  the 
following  provision: 

"In  case  this  car  costs  the  Jonesboro  Motor 
Company  flOO.OO  more,  J.  M.  Berg«r  will  pay 
same." 

Witness  testified: 

"We  signed  up  this  contract  and  I  told  him 
that  it  would  cost  more  money;  that  the  fac- 
tory would  raise  the  price  the  first  of  April  and 
he  said  that  would  be  all  right,  and  be  signed 
up  the  contract  like  I  wrote  it.  He  saw  me 
write  this  (the  above  provision)  in  the  con- 
tract" 

Witness  further  testified  aubatantially 
that  the  above  provision  meant  in  case  the 
car  cost  appellee  $100  more  to  get  the>  ear 
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to  Jonesboro,  wblch  witness  said  it  did,  as 
follows:  He  and  three  others  went  to  Flint, 
Mich.,  and  drove  the  cars  from  there  to  Ii> 
ma,  Ohio,  a  distance  of  200  miles,  and  wit- 
ness paid  the  expenses,  which  made  it  cost 
appellee  more  than  $100  to  get  the  car  to 
Jonesboro.  Witness  bad  in  mind  in  entering 
into  the  contract  two  prices — the  dellTered 
price  and  the  cost  to  witness.  The  detirered 
iwlce  was  the  price  to  the  man  who  bought. 
The  cost  provision  in  the  contract  meant 
that  the  delivered  price  would  have  been 
less  than  $1,700.  The  testimony  of  witness 
showed  that  the  appellant  had  complied  with 
the  contract,  except  that  appellant  was  only 
willing  to  pay  11,650  for  the  car  at  Jones- 
boro, whereas  the  appellee  was  unwilling  to 
accept  less  than  $1,760. 

Another  witness  testified  that  be  heard 
the  discussion  between  Lane  and  the  appel- 
lant at  the  time  of  the  execution  of  the  con- 
tract regarding  the  |100,  and  that  the  agree- 
ment between  them  was  that  if  the  car  cost 
the  appellee  $100  more  than  the  factory 
price,  appellant  was  to  pay  that  additional 
amount. 

The  appellant  testified  In  substance  that 
tlie  provision  in  the  contract  above  quoted 
meant  the  advanced  price  of  the  car  and  the 
inrice  was  supposed  to  advance  abont  April 
iBt  Lane  told  appellant  that  there  would  be 
an  advance  at  that  time.  He  said  he  had 
several  cars  bought  at  the  old  price,  and  if 
this   car  cost  him  more  money,  appellant 


the  Jury  would  fix  the  value  of  the  car  at 
$1,650.  The  Jury  returned  a  verdict  in  favor 
of  the  appellee  fixing  the  value  of  the  car  at 
$1,750,  and  Judgment  was  rendered  in  favor 
of  appellee,  from  which  is  this  appeal. 

The  court  erred  in  refusing  to  instruct  tha 
Jury  to  return  a  verdict  in  favor  of  the  ap- 
pellant The  undlEa>uted  evidence  showed 
that  the  price  of  the  automobile  was  f.  o.  b. 
Jonesboro;  that  It  was  the  custom  of  auto- 
mobile factories  to  quote  the  price  of  their 
automobiles  f.  a  b.  city  of  purchase.  The 
testimony  of  Ijane,  the  manager  of  the  ap- 
pellee at  Jonesboro,  as  well  aS  the  testimony 
of  the  appellant,  shows  that  when  this  con- 
tract was  entered  into  the  parties  had  in 
mind  that  there  would  be  an  advance  in  the 
factory  price  of  cars  about  the  first  of  April. 
This  was  clearly  the  meaning  of  Ijane's  lan- 
guage when  he  said: 

"I  told  him  that  it  wonld  cost  more  money; 
that  the  factory  would  raise  the  price  the  first 
of  April." 

Bergeralso  said: 

"Russell  told  me  there  would  be  an  advance 
in  the  price  of  the  car  the  first  of  April.  He 
said  he  bad  several  cars  bought  at  the  old  price, 
and  if  this  car  cost  him  more  money,  I  would 
have  to  pay  it." 


When  the  provision  of  the  contract  quoted 
is  construed  in  the  light  of  this  undisputed 
evidence  of  the  intention  of  the  parties,  it 

would  have  to  pay  it  There  was  nothing  said  j  *" J!!*°^"^^l'  Z^'^^lfT^.  '^^  ^f  ^"^ 
«t  *h<.  Hm»  t»,»  H».i  w««  m«H»  .h„„f  =„«<. '  ^"^  In  submitting  it  to  the  Jury  for  «»- 


at  the  time  the  deal  was  made  about  some  i 

fellows  being  sent  up  to  Flint  to  drive  the  car 

ba<^     Witness  told  ILane  that  he  did  not' 

want  his  car  driven  at  alL    Witness  wanted 

the  car  shipped  from  the  factory  to  Jones- '  „        *,.  ^  .     ,    ^^  ..  „      ^  ^ 

boro.     When  the  car  arrived  Lane  did  not  I  f?Pf]!f*;L."i**^'fL*"J^«  :!!!?!*  f??.^".!^.  ^"^ 

say  a  word  with  reference  to  the  Increase  I 


Btruction,  but  should  have  construed  it  to 
mean  that  the  appellant  was  to  pay  an  addi- 
tional $100  to  the  contract  price  of  $1,650  in 
case  the  factory  advanced  the  price  to  the 


in  the  factory  prlcR  When  witness  went  to 
settle  with  Lane,  Lane  said  witness  would 
have  to  pay  him  $100  more.  Witness  asked 
Lane  If  it  cost  him  more,  and  he  said,  "No" ; 
that  he  got  it  at  the  old  price,  but  it  cost 
bim  $100  more  on  the  car  to  get  it  to  Jones- 
boro, and  he  was  charging  appellant  that 
much  more.  Witness  told  Lane  that  such 
was  not  the  contract  Witness  bought  the 
car  f.  o.  b.  Jonesboro. 

The  above  are  substantially  the  fkicts  up- 
on which  the  appellant  aslced  the  court  to 
Instmct  the  Jury  to  return  a  verdict  in  his 
favor,  which  the  court  refused.  The  court 
instead,  instructed  the  Jury  in  effect  that  if 
the  provision  in  the  contract  was  intended 
by  the  parties  to  cover  either  an  advance  in 
the  cost  of  the  car  or  expense  incurred  by 
the  ai>p6Ilee  in  procuring  and  delivering  the 
car,  they  should  return  a  verdict  in  favor  of 
the  appellee  and  fix  the  value  of  the  car  at 
tlJSO.  On  the  other  band,  if  the  parties  in- 
tended the  above  provision  to  cover  only  the 
advance,  if  any,  in  the  price  of  the  car,  then 


to  pay  tJie  factory  $100  more,  then  the  ap- 
pellant should  pay  the  advanced  price  to  the 
extent  of  $100.  The  price  of  the  car  was 
fixed  f.  o.  b.  Jonesboro  and  showed  that  the 
parties  did  not  have  in  mind  at  the  time  the 
contract  was  entered  into  that  there  might 
be  any  increase  in  the  cost  of  the  car  to  ap- 
pellee on  account  of  transportation  charges. 
The  provision  under  review  was  clearly  in- 
tended to  cover  the  advance  price  of  $100, 
which  the  parties  contemplated  at  the  time 
the  appellee  might  have  to  pay  the  factory. 
It  was  not  intended  to  cover  any  additional 
cost  or  expense  that  appellee  might  have  to 
incur  in  order  to  deliver  the  car  f.  o.  b. 
Jonesboro. 

"Where  the  terms  of  a  written  contract  are 
nnambignons  in  the  light  of  the  undisputed  evi- 
dence, it  is  the  duty  of  the  conrt  to  construe 
it"  Capitol  Food,  Co.  v.  Mode  &  Clayton,  112 
Ark.  165,  165  S.  W.  637;  Stames  v.  Boyle, 
101  Aril.  469,  142  S.  W.  1143;  and  other  cases 
cited  in  2  Crawford's  Dig^est,  Contract  8  81. 

Now,  the  undisputed  evidence  shows  that 
the  factory  price  of  the  car  in  controversy  at 
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the  time  of  Its  purchase  was  $1,595  with  war 
tax  added.  The  factory  did  not  advance 
the  price,  and  the  undisputed  evidence  shows 
tliat  the  appellee  did  not  have  to  -pay  $100 
more  on  account  of  the  advance  in  factory 
price  to  it.  On  the  contrary.  Lane  testified 
that  the  car  cost  him  $1,660  counting  in  his 
profit  He  added  the  $100  because  it  cost 
him  more  than  that  to  get  It  to  Jonesboro. 
For  the  error  in  refusing  to  give  the  ap- 
pellant's Instruction  No.  1,  the  judgment  Is 
reversed,  and  the  cause  is  dismissed. 


JOHNSON  et  al.  v.  HAMLEN  at  al.    (No.  8.) 

(Supreme  Court  of  Arkansas.    May  23,  1921.) 

I.  Municipal  corporations  «=>323(3)— Demur- 
rer to  answer  In  action  attacking  organization 
of  improvement  districts  held  properly  over- 
ruled. 

In  an  action  wherein  it  was  claimed  that 
an  improvement  district  for  the  purpose  of 
grading,  curbing,  and  guttering  certain  streets 
and  another  improvement  district,  for  the  pur- 
pose of  paving  the  same  streets,  boundaries  of 
which  were  identical  and  coterminus,  were  cre- 
ated for  but  one  improvement,  court  did  not 
err  in  overruling  a  demurrer  to  answer  of  mem- 
bers of  the  board  of  improvement  wherein  they 
denied  that  the  improvements  were  in  their 
nature  essentially  a  single  improvement  and  al- 
leged that  the  streets  could  be  graded,  drained, 
curbed,  and  guttered,  and  it  would  be  one  com- 
plete improvement,  and  that  the  second  district 
providing  for  the  paving  was  in  itself  a  com- 
plete improvement,  and  that  either  could  be 
done  without  the  other,  and  that  the  cost  of 
neither  would  exceed  20  per  cent,  of  the  val- 
ue of  the  land  in  the  district. 

2.  Munrdpal  corporations  «=>4S0(2)— Mistake 
In  description  of  boundaries  of  improvement 
district  in  notice  held  unimportant. 
Mistake  in  last  call  in  description  of  bound- 
aries of  improvement  district  in  notice  in  news- 
paper, reading  "thence  north  north  firty-one  de- 
grees west  60  feet  to  point  of  beginning,"  in- 
stead of  "thence  north  forty-one  degrees  west 
60  feet  to  point  of  beginning,"  such  call  being 
from  one  known  point  to  another  known  point 
and  a  line  drawn  between  such  two  points  oom- 
pleting  the  boundary,  was  immaterial. 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martineau,  Chancellor. 

Action  by  Willis  W.  Johnson  and  others 
against  J.  R.  Hamlen  and  others,  constitu- 
ting the  Board  of  Improvement  for  Street 
Improvement  Districts  N'os.  274  and  275  of 
Little  Kock.  Demurrer  to  answer  overruled, 
and  plaintiffs  appeal.     AfDrmed. 

S.  li.  White,  of  Little  Rock,  for  niipellants. 
Wallace  Townsend,  of  Little  Rock,  for  ap- 
pellees. 


SMITH,  J.  The  complaint  In  this  cause 
contained  the  following  allegations :  That  ap- 
pellees constituted  the  board  of  improvement 
for  street  Improvement  districts  Nos.  274  and 
275  of  Little  Rock,  and  that  appellants,  who 
were  the  plaintiffs  below,  are  owners  of  real 
property  within  the  boundaries  of  each  of 
said  districts ;  that  said  district  No.  274  was 
created  for  the  purpose  of  grading,  draining, 
curbing,  and  guttering  certain  streets,  more 
particularly  described  In  the  ordinance  creat- 
ing same;  that  district  No.  275  was  established 
on  the  same  day  for  the  purpose  of  paving  the 
same  streets;  that  the  petitions  for  the  two 
districts  were  circulated  at  the  same  time, 
were  signed  by  the  same  petitioners,  and  were 
a  part  of  the  same  movement  for  the  Improve- 
ment; that  the  boundaries  of  the  districts 
were  Identical  and  coterminous,  and  that  the 
streets  to  be  graded,  drained,  curbed,  and 
guttered  in  district  274  were  the  identical 
streets  to  be  paved  in  district  275,  and  that 
both  districts  were  created  for  but  one  im- 
provement, the  grading,  etc.,  being  a  portion 
of  the  street  and  an  essential  part  of  the 
paving;  that  the  paving  could  not  be  done 
except  without  the  grading,  draining,  curb- 
ing, and  guttering ;  that  the  organization  of 
the  two  districts  for  the  one  improvement 
was  in  vlolatiMi  of  the  law;  that  the  cost  of 
the  Improvement  would  be  in  excess  of  20  per 
cent,  of  the  value  of  the  real  estate  within 
the  boundaries  of  the  district. 

It  was  further  alleged  that  the  ordinance 
creating  district  275,  as  passed  by  the  city 
council,  correctly  described  a  jwrtion  of  the 
district  as  "thence  north  forty-one  degrees 
west  fifty  feet  to  point  of  beginning,"  but  In 
the  publication  of  the  ordinance  in  the  news- 
paper said  portion  of  tlie  district  Is  erroneous- 
ly described  in  the  preamble  to  section  1  as 
"thence  north  north  firty-one  degrees  west 
fifty  feet  to  point  of  beginning,"  and  was  er- 
roneously described  In  section  1  of  the  ordi- 
nance as  "thence  north  firty-one  degrees  west 
fifty  feet  to  point  of  beginning." 

The  complaint  further  alleged  that  the  law 
required  the  city  clerk  to  publish  the  ordi- 
nance in  some  newspaper  within  20  days; 
but  the  notice  published  was  no  notice,  as  one 
could  not  ascertain  the  boundaries  of  the 
district  on  account  of  the  error  in  descrip- 
tion set  out  above. 

The  commissioners  answered,  and  denied 
that  the  improvements  contemplated  were  in 
their  nature  essentially  a  single  improvement. 
They  alleged  that  the  streets  could -be  grad- 
ed, drained,  curbed,  and  guttered,  and  it 
would  be  one  complete  Improvement ;  that  the 
second  district  provided  for  the  paving,  which 
was  In  itself  a  complete  improvement;  and 
that  either  improvement  could  be  done  with- 
out the  other,  and  that  the  cost  of  neither  dis- 
trict would  exceed  20  per  cent  of  the  value 
of  the  land  In  the  district 
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A  demurrer  .to  this  answer  was  overruled,    Am.  Dec.  202;  Brown  v.  Hardin,  21  Ark.  824; 


and  the  plaintiffs  have  appealed. 

[1]  On  the  question  of  the  Identity  of  the 
Improvement,  the  case  is  controlled  by  the 
case  of  Bottrell  v.  HoUlpeter,  135  Ark.  315, 
204  S.  W.  843.  The  question  here  raised  was 
there  decided,  and  the  question  arose  in  that 
case,  as  in  this,  on  demurrer. 

It  was  contended  In  the  case  of  Bottrell  r. 
HoUlpeter,  supra,  that  the  opinion  of  this 
court  in  the  case  of  Board  of  Improvement 
V.  Brun,  105  Ark.  65,  150  S.  W.  154,  was  con- 
trolling, and  that  therefore  the  separate  dis- 
tricts petitioned  for  could  not  be  organized. 
But  the  court  distinguished  the  ca^s  on  the 
facts  and  said: 

"Appellant  cites  and  relies  apon  the  case  of 
Improvement  EMstrict  v.  Brun,  supra,  as  au- 
thority for  his  contention,  -that  the  districts 
herein  challenged  were  created  to  complete 
'what  wag  in  fact  but  a  single  improvement. 
The  case  does  not  support  appellant's  conted- 
tion.  There  was  no  aUegation  that  the  under- 
ground drainage  was  unnecessary  and  not  inci- 
dent to  the  work  of  paving.  But  here  the  al- 
legations of  fact  in  the  answer  are  that  'the 
storm-sewers  are  not  an  essential  part  of  the 
pavement  but  are  entirely  separate.'  That  'the 
pavement  could  be  made  without  the  storm- 
sewer.'  •  ♦  •  That  'the  curbing  is  no  part 
of  the  paving,  •  •  •  nor  is  the  gutter  an 
essential  part  of  the  pavement'  These  allega- 
tions were  properly  pleaded  and  the  demurrer 

to  the   answer  admitted   the   truth  of  them. 

*     *     • 

"The  petition  of  the  property  owners  for,  and 
the  ordinance  pursuant  thereto  creating  the 
two  districts,  ere  at  least  prima  facie  evidence 
that  the  petitioners  and  the  town  council  con- 
sidered that  the  improvements  provided  for  did 
not  constitute  a  'single'  improvement,  as  desig- 
nated in  the  statute.  The  facts  stated  in  the 
answer  and  admitted  by  the  demurrer  of  appel- 
lant to  be  true  show  that  they  were  not  es- 
sentially one  improvement." 

[2]  The  objection  to  the  description  is  not 
well  taken.  The  description  complained  of 
began  at  a  fixed  known  point,  and  was  given 
to  another  known  point,  which  was  50  feet 
from  the  point  of  beginning.  This  last  call 
In  the  description — the  one  complained  of — 
should  have  read,  "Thence  north  forty-one 
degrees  west  fifty  feet  to  point  of  beginning." 
Instead,  it  read,  "thence  north  north  flrty- 
one  degrees  west  fifty  feet  to  point  of  begin- 
ning." This  discrepancy  is  unimportant.  As 
we  have  said,  the  last  call  was  from  one 
known  point  to  another  known  point,  and  a 
line  drawn  between  those  two  points  com- 
pleted the  boundary.  This  last  boundary  line 
was  only  50  feet  In  length,  and  any  discrep- 
ancy In  the  notice  as  published  as  to  the 
number  of  degrees  west  of  north  which  this 
line  would  run  in  connecting  the  two  fixed 
points  is  immaterial,  as  both  course  and  dis- 
tance yield  to  fixed  monuments  in  land  sur- 
veying. (Doe  V.  Porter,  3  Ark.  18,  36  Am. 
Dec.  448;    Harrell  v.  Hill,  19  Ark.  102,  68 


Chapman  &  Dewey  Lbr.  Co.  v.  Levee  Dlst., 
100  Ark.  94,  139  S.  W.  625:  Scott  v.  Dunkle 
Box  &  Lbr.  Co.,  106  Ark.  83,  152  S.  W.  1025; 
Paschal  v.  Swepston,  120  Ark.  230, 179  S.  W. 
339.  • 

Decree  afBrmed. 


FARMERS'  BANK  &  TRUST  CO.  v.  FARIM- 
ERS'  STATE  BANK  OF  BROOK- 
PORT.     (No.  4.) 

(Supreme  Court  of  Arkansas.    May  23,  1021.) 

Banks  and  bankinls  <3s>l49  —  Bank  drawing 
cashier's  check  on  which  payee's  Indorsement 
was  forged  entitled  to  recover  from  other 
bank  which  paid  on  such  indorsement. 

Where  plaintiff  bank  issued  its  cashier's 
check,  payable  to  its  customer  moving  to  an- 
other point,  and  pnt  it  in  the  mail  properly  ad- 
dressed to  him  at  such  other  point,  but  it 
□ever  reached  him,  and  was  presented  to  de- 
fendant bank  by  a  negro,  who  forged  the 
payee's  indorsement  and  received  part  of  the 
funds  called  for,  leaving  the  rest  on  deposit, 
and  defendant  bank  indorsed  the  check  on  the 
back  with  a  guaranty  of  all  prior  indorsements, 
and  transmitted  it  to  plaintiff  bank  for  pay- 
ment, which  was  made,  plaintiff  bank,  after  dis- 
covery of  the  forgery,  could  recover  from  de- 
fendant bank  the  amount  paid. 

Appeal  from  Circuit  Court,  Mississippi 
County;  B.  H.  Dudley,  Judge. 

Action  by  the  Farmers'  State  Bank  of 
Brookport  against  the.  Farmers'  Bank  & 
Trust  Company.  From  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Davis,  Costen  &  Harrison,  of  BIythevllle, 
for  appellant. 
W.  D.  Gravette,  of  BIythevllle,  for  appellee. 

WOOD,  J.  This  cause  was  submitted  to 
the  trial  court,  sitting  as  a  jury  upon  an 
agreed  statement  of  facts,  as  follows: 

On  or  about  December  1, 1919,  J.  W.  Neely, 
a  former  citizen  and  resid^it  of  Brookport, 
111.,  and  a  patron  of  the  Farmers'  State  Bank, 
tho  plaintiff  herein,  emigrated  to  Arkansas, 
and  located  near  Blj-theville,  his  correct  post 
office  address  being  "BIythevllle,  Ark.,  R.  F. 
D.  No.  1."  Before  leaving  Illinois,  he  had 
disposed  of  some  property  there,  and  on  the 
4th  day  of  December,  1919,  the  plaintiff  bank 
Issued  its  cashier's  check,  payable  to  J.  W. 
Neely,  for  the  sum  of  $540.85,  which  -was  put 
in  the  mail  properly  addressed  to  him  at 
Blytheville,  Ark.,  B.  F.  D,  No.  1.  The  check 
never  reached  the  i>erson  for  whom  it  was 
intended,  but  was  presented  to  defendant 
bank  between  the  4th  and  13th  of  December, 
1919,  by  a  person,  a  negro,  who  represented 
himself  to  be  J.  W.  Neely,  and  who  Indorsed 
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the  name  "X  W.  Neely"  upon  said  check,  with- 
out the  consent  or  authority  of  the  person  for 
whom  Bald  check  was  intended.  That  the 
person  presenting  said  check  received  from 
the  defendant  bank  the  sum  of  $140.85  in 
cash,  mA  left  the  balance  of  $400  on  deposit 
In  said  bank  to  the  credit  of  J.  W.  Neely. 
That  after  receiving  said  check  as  al>ove,  the 
defendant  bank  Indorsed  said  check  on  the 
back,  as  follows: 

'Tay  to  the  order  of  any  bank,  banker,  or 
trust  company,  all  prior  indorsements  guar- 
anteed. Farmers'  Bank  &  Trust  Company, 
Blythevine,  Arkansas,  H.  B.  Bamett,  Cashier." 

Defendant  bank  then  transmitted  same  to 
plaintiff  bank  for  payment,  which  was  made 
on  December  13,  1919.  Upon  learning  that 
said  check  liad  not  reached  the  hands  for 
which  it  was  intended,  the  defendant  bank 
paid  over  the  $400  left  on  deposit  to  plaintiff 
bank,  but  refused  to  pay  over  the  sum  of 
$140.85,  the  amount  paid  upon  presentation 
of  said  check;  and  this  suit  is  by  plaintiff 
bank  to  recover  that  sum. 

It  Is  further  agreed  that,  upon  receipt  of 
Information  that  the  party  for  whom  the 
said  check  was  intended  had  never  received 
same,  plaintiff  bank  immediately  wrote  de- 
fendant l>ank,  advising  It  that  said  indorse- 
ment was  a  forgery,  but  that  said  letter,  was 
not  received  by  defendant  bank,  and  that 
plaintiff  bank  had  paid  to  the  perscm  who 
purchased  said  cashier's  check  the  amount 
represented  thereby. 

The  finding  and  judgment  of  the  court  was 
in  favor  of  the  appellee,  from  which  la  this 
appeaL 

Learned  counsel  for  appellant  rely  upon 
the  case  of  State  Bank  v.  Cumberland  Sav- 
ings ft  Trust  Co.,  168  N.  C.  605,  85  S.  B.  6, 
L.  R.  A.  1015D,  1138;  Bank  of  St.  Albans  v. 
Farmers'  ft  Mechanics'  Bank,  10  Vt.  141',  83 
Am.  Dec.  188. 

The  first  of  the  above  cases  is  compara- 
tively  recent,  the  opinion  having  been  ren- 
dered by  the  Supreme  Court  of  North  Caro- 
lina in  1915.  The  facts  and  the  law  an- 
nounced as  applicable  thereto,  reported  in 
the  syllabus  to  that  ease  In  168  N.  0.  605,  85 
S.  B.  5,  li.  R.  A.  1015D,  1138,  are  as  foUows: 

"Plaintiff  bank,  wiiich,  in  the  course  of  busi- 
ness, received  through  another  bank  a  check 
purporting  to  be  drawn  on  it,  and  indorsed  by 
a  third  person,  whose  signatures  were  both 
forged,  and  which  had  been  cashed  by  defend- 
ant bank,  in  reliance  upon  the  indorsement, 
'All  prior  indorsements  gnaranteed,'  and  the 
custom  to  take  such  checks  relying  upon  the 
exercise  of  due  diligence  on  the  part  of  the 
bank  first  cashing  it,  could  not  recover  the 
amount  paid  on  the  forged  check,  as  it  should 
know  the  signature  of  the  drawer,  its  own  de- 
positor." 

This  doctrine  has  no  application  to  the 
facts  of  this  record.  Here  its  cashier's  check 
made  the  appellee  both  the  drawn  and  the 


drawee.  In  this  case  the  drawee  was  not  re- 
luired  to  know  the  signatures  of  the  indorsers. 
To  apply  the  doctrine  of  State  Bank  v.  Cum- 
berland Savings  &  Trust  Co.,  supra,  to  the 
facts  of  this  record  would  be  to  ignore  a 
wholesome  principle  of  natural  Justice  and 
equity  which  has  also  been  thoroughly  estab- 
lished as  a  rule  of  law,  to  wit:  Tlmt,  as  be- 
tween two  Innocent  parties  to  a  transaction 
which  must  result  in  financial  loss,  the  loss 
must  fall  upon  that  one  whose  acts  contribut- 
ed most  to  produce  It  The  principle  Is  well 
expressed  In  the  case  of  Danvers  Bank  v. 
Salem  Bank,  161  Mass.  280,  24  N.  B.  44,  21 
Am.  St.  Rep.  450,  as  follows: 

"Where  a  loss  which  must  be  home  by  one 
of  two  parties  alilu  innocent  of  the  forgery  can 
be  traced  to  the  neglect  or  fault  of  either,  it  is 
reasonable  that  it  should  be  borne  by  him, 
even  if  innocent  of  any  intentional  fraud, 
through  whose  means  it  has  succeeded.  *  *  • 
To  entitle  the  holder  to  retain  money  obtained 
by  a  forgery,  he  should  be  able  to  maintain  that 
the  whole  responsibility  of  determining  the 
validity  of  the  signature  was  placed  -upon  the 
drawee,  and  that  the  vigilance  of  the  drawee 
was  not  lessened,  and  that  he  was  not  lulled 
into  a  false  sucurity  by  any  disregard  of  duty 
on  his  own  pai't,  or  by  the  failure  of  any  pre- 
cautions which,  from  his  impUed  assertion  in 
presenting  the  check  as  a  sufficient  voucher, 
the  drawee  bad  a  right  to  believe  he  had  taken. 
•  •  •  When  this  check  was  forwarded  by  the 
defendant  for  redemption,  the  plaintiff  was 
without  the  means  it  would  have  had  if  it  had 
been  presented  at  its  own  counter  of  ascertain- 
ing the  character  of  the  person  offering  it.  It 
had  a  right  to  believe  that  the  defendant,  in 
cashing  a  check  purporting  to  be  drawn  by 
one  not  its  own  customer,  or  entitled  to  draw 
upon  it,  had  by  the  usual  and  proper  investiga- 
tion satisfied  itself  of  its  authenticity.  The  in- 
dorsement, which  was  not  necessary  to  the 
transfer  of  the  check,  was  a  guaranty  of  the 
signature  of  the  drawer,  and  the  plaintiff  had  a 
right  to  believe  that  the  indorser  was  known 
to  the  defendant  by  proper  inquiry." 

See,  also,  People's  Bank  v.  Franklin  Bank, 
88  Tenn.  299,  12  S.  W.  716,  6  L.  R.  A.  724. 
IT  Am.  St.  Rep.  884;  Farmers'  National 
Bank  of  Augusta  v.  Farmers'  &  Traders' 
Bank  of  Maysvllle,  159  Ky.  141,  166  S.  W. 
986,  L.  R.  A.  1915A,  77;  Cureton  v.  Farmera' 
State  Bank,  227  S.  W.  423. 

The  rule  Invoked  by  appellant  is  an  ex- 
ception to  the  rule  that  money  which  has 
been  paid  through  a  mistake  can  generally 
be  recovered.  This  exception  is  mentioued 
by  Judge  Rlddlck,  speaking  for  the  court  in 
LaFayette  v.  Merchants'  Bank,  73  Ark.  561, 
566,  84  S.  W.  700,  68  L.  B.  A.  231,  108  Am. 
St.  Rep.  71.  This  exceptional  rule,  how- 
ever, as  held  In  the  case  of  Farmers'  National 
Bank  of  Augusta  v.  Farmers'  ft  Traders' 
Bank  of  Mayesvllle,  supra,  does  not — 

"require  the  drawee  bank  to  know  the  signa- 
ture of  an  Indorser;  that  burden  is  upon  the 
holder,  who  is  bound  to  know  that  the  pre- 
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Tioas  iodorsements,  Ii]cIn(Sng  tbat  of  the  payee, 
are  in  the  handwriting  of  the  parties  whose 
names  appear  upon  the  check,  or  were  duly 
•utboriced  by  them." 

In  First  'National  Bank  t.  Northwestern 
National  Bank,  152  111.  296,  88  N.  E.  739, 
26  U  B.  A.  289,  4S  Am.  St  Bep.  247,  it  Is 
held  (qnotlng  ayllabns): 

"A  bank  indorsing  and  collecting  a  check 
warrants  the  genuineness  of  all  the  pre-existing 
indorsements  thereon,  indnding  the  indorse- 
ment of  the  respective  payees  named  in  such 
check,  and  is  answerable  for  moneys  received 
by  it  it  any  of  such  indorsements  are  forgeries." 

In  the  case  of  Schaap  v.  First  National 
Bank  of  Ft  Smith,  137  Ark.  251,  208  S.  W. 
809,  we  said: 

"In  other  words,  the  tme  owner  of  a  check 
with  a  forged  or  nnanthorized  indorsement  may 
ratify  the  act  of  a  bank  in  receiving  it  in  that 
condition,  and  collecting  the  proceeds  or  pay- 
ing them  oat  without  authority,  and  yet  not 
ratify  the  forged  or  unauthorized  indorsement. 
In  such  cases,  the  bank  cannot  avoid  liability 
by  showing  that  its  conduct  was  governed  by 
good  faith,  and  the  payee  is  entitled  to  recover 
unless  he  has  been  guilty  of  fraud  or  negli- 
gence in  the  matter." 

The  facts  of  this  record  show  that  the 
appellee  was  not  guilty  of  any  fraud,  and  if 
It  could  be  said  to  be  in  the  least  negligent, 
Its  negligence  in  a  measure  was  supertaduced 
by  the  Indorsement  of  the  appellant  which 
was  calculated  to  lull  the  appellee  Into  a 
sense  of  secnrity  In  reliance  upon  such  in- 
dorsMnent,  and  thereby  lessened  the  dili- 
gence which  it  doubtless  otherwise  would 
have  exercised. 

It  follows  that  the  ruUngs  of  the  circuit 
court  are  iu  all  things  correct,  and  its  Judg- 
mmt  Is  therefore  afi&rmed. 


GEORGE  V.  STATE.     (No.  9.) 

(Supreme  Court  of  Arkansas.    May  23,  1921.) 

1.  Criminal  law  «=s>450— Testimony  of  witness 
as  to  what  eertaln  faot  Indicated  properly 
excluded. 

Where  one  accused  of  murder  and  his  vic- 
tim met  on  a  stairway,  and  a  witness,  who  did 
not  see  the  parties  at  the  time  and  had  no 
personal  knowledge  of  their  relative  positions, 
was  asked  what  the  appearance  of  a  freshly 
scraped  place  on  the  third  step  indicated,  the 
court  properly  sustained  an  objection,  and  con- 
fined the  witness'  testimony  to  what  he  saw, 
since  the  inference  called  for  was  tor  the 
jury. 

2.  Homicide  ^»300(8)  .—  Instruction  accused 
oould  not  plead  self-defense,  if  aglBressor, 
held  net  abttraot. 

Where  the  testimony  in  a  prosecution  for 
mnider  warranted  a  finding  tliat  defendant  was 
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the  aggressor,  instructions  that  if  he  was  the 
aggressor  he  could  not  plead  self-defense  were 
not  objectionable  as  being  abstract. 

3.  Criminal  law  9s»805( I)— Separate  Instruc- 
tions on  different  phases  of  eases  not  prejn- 
dldal,  where  both  correct. 

Where  one  instruction,  in  a  prosecntioi^ 
for  murder,  correctly  instructed  the  jury  that 
one  may  not  kill  another,  even  in  self-defense, 
except  aa  a  last  resort,  and  when  he  has  done 
all  in  his  power  consistent  with  his  safety  tfll 
avoid  the  danger,'  and  another  correctly  de-. 
dared  the  law  in  respect  to  the  appearance 
of  danger  as  defendant  saw  it  defendant  wai^ 
not  prejudiced  by  the  court's  dealing  with  dif- 
ferent phases  of  the  case  in  separate  instruc- 
tions. 

Appeal  from  Circuit  Court,  White  Coun- 
ty; J.  M.  Jackscm,  Judge. 

Lee  George  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Affirmed. 

J.  N.  Bachels,  of  Searcy,  and  G.  G.  McKay, 
of  Bald  Knob,  for  appellant. 

J.  S.  TJtley,  Atty  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst.  Attys.  Gen.,  for 
the  State. 

SMITH,  1.  Appellant  was  convicted  of 
murder  in  the  second  degree  for  killing  BUsa 
Chatman.  He  admits  the  testimony  Is  legal-i 
ly  sufficient  to  suiK>ort  the  verdict  but  ln-< 
gists  that  error  was  committed  in  exduding 
testimony,  and  in  giving  and  in  refusing  in- 
structions. 

According  to  appellant  he  and  deceased 
were  good  friends  prior  to  the  time  of  the 
killing,  and  spent  much  of  their  time  to- 
gether. Appellant  testified  that  some  money 
and  a  razor  and  some  other  personal  effects 
were  stolen  from  a  dresser  in  his  room,  and* 
he  had  reason  to  suspect  the  deceased  had' 
taken  them.  He  further  testified  that  Chat- 
man  had  made-  an  insulting  proposition  to. 
his  wife;  but  that  fact  had  not  been  com- 
municated to  him  by  her  at  the  time  of  the 
killing.  He  went  to  see  Chatman  about  the 
lost  articles,  and  uiwn  meeting  him  inquiredl 
"Bliss,  what  do  you  mean  — ?"  But  the 
question  was  not  completed,  as  deceased  Im-J 
mediately  assaulted  him.  It  Is  the  theory 
of  the  defense  that  Chatman  supposed  appel- 
lant was  Inquiring  about  the  Insult  to  his 
wife,  and,  believing  he  was  about  to  be  as- 
saulted, if  not  killed,  he  made  such  a  vigorous 
assault  on  appellant  as  that  appellant  was 
compelled  to  shoot  in  his  necessary  self-de- 
fense, when.  In  fact  appellant  had  no  pur- 
pose of  provoking  a  difliculty,  and  intended  by 
his  question  only  to  inquire  about  the  lost 
articles. 

The  testimony  on  the  part  of  the  stateis  tq 
the  effect  that  appellant  armed  himself  and 
went  In  seardi  of  Chatman,  and  assaulted 
him  as  soon  as  he  found  him,  and  killed  him 
by  shooting  him. 


»S»oroaM»« 
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[1]  The  men  met  on  a  stairway,  and  a  wit- 
ness,  Foster,  was  asked  about  a  freshly 
scraped  place  on  the  third  step  from  the  bot- 
tom. Foster  was  asked  what  the  appearance 
of  the  place  Indicated,  and  the  court  sustain- 
ed an  objection  to  that  question,  and  in  do- 
ing 80  said:  "Let  the  witness  state  what  he 
Baw."  The  court  was  correct  in  this  ruling. 
The  witness  did  not  see  the  parties  at  the 
time  of  the  diflSculty,  and  had  no  personal 
knowledge  of  their  relative  positions  on  the 
stairway,  and  his  testimony  was  properly  con- 
fined to  a  statement  of  what  he  saw.  The 
Inferences  dedudble  from  the  appearance  of 
the  scraped  place  on  the  step  were  for  the 
jury,  and  not  for  the  witness,  to  make. 

[2]  Over  appellant's  objection  the  court 
gave  the  following  instruction: 

"You  are  farther  instructed  that  if  yon  find 
from  the  evidence  in  this  case  that  the  defend- 
ant, Lee  George,  was  the  aggressor  in  the  diffi- 
culty or  that  he  mutually  engaged  in  the  diffi- 
culty, he  cannot  plead  self-defense  in  Justifi- 
cation of  his  act  in  shooting  and  killing  the 
deceased.  Bliss  Chatman." 

This  was  an  oral  instruction.  In  addition, 
there  were  written  Instructions  numbered  1 
and  2  which  deal  with  the  same  phase  of  the 
case.  These  instructions  told  the  Jury  also 
thht  if  appellant  was  the  aggressor,  he  would 
have  had  no  right  to  kill  the  deceased;  but 
the  written  instmctions  contained  this  quali- 
fication: 

"Unless  he  in  good  faith  withdrew  from  the 
conflict  as  far  as  be  could,  and  did  all  in  his 
power  consistent  with  his  safety  to  avoid  the 
danger  and  avert  the  necessity  of  killing  the 
deceased." 

The  court  would,  no  doubt,  have  qualified 
the  oral  instruction  to  conform  to  the  writ- 
ten Instructions  had  that  point  been  made. 

But  the  absence  of  this  qualification  from 
the  oral  instruction  does  not.  appear  to  have 
been  the  ground  of  the  objection  to  It  The 
objection  is  that  the  instructions  on  that 
phase  of  the  case  were  aljstract,  in  that  there 
was  no  testimony  that  appellant  was  the  ag- 
gressor. Counsel  la  mistaken  in  this  conten- 
tion. According  to  appellant's  own  testimony 
he  was  hemmed  In  by  deceased  on  the  stair- 
way and  viciously  assaulted;  but  the  jury 
did  not  accept  that  version  of  the  difficulty 
as  the  truth.  As  has  been  said,  the  testi- 
mony fully  warranted  a  finding  that  appel- 
lant was  the  aggressor  throughout. 

[3]  Over  appellant's  objection  the  court 
gave  an  Instruction  numbered  3,  which  reads 
as  follows: 

"No.  3.  Yon  are  instructed  that  the  law  has 
such  regard  for  the  sanctity  of  human  life  that 
one  person  may  not  kill  another,  even  in  his 
necessary  self-defense,  except  as  a  last  resort, 
and  when  he  has  done  aU  in  his  power  con- 
sistent with  his  safety  to  avoid  the  danger 
and  avert  the  necessity  of  the  killing;  so,  in 
this  case,  if  you  find  from  the  evidence  and 


circnmstances,  beyond  a  reasonable  doubt,  that 
the  defendant  conid  have  reasonably  avoided 
the  danger  to  himself  and  averted  the  necessity 
of  killing  the  deceased,  it  was  his  duty  to  have 
done  so." 

The  objection  to  this  instruction  Is  that  It 
leaves  out  of  account  the  appearance  of  dan- 
ger as  appellant '  saw  It  The  Instruction  Is 
a  correct  declaration  of  the  phase  of  the  case  • 
with  which  it  dealt,  and  another  instruction 
dealt  with  the  appearance  of  danger  as  the 
appellant  saw  it  and  correctly  declared  the 
law  in  that  respect 

No  instruction  could  declare  the  whole  law 
in  the  case,  and  appellant  was  not  prejudiced 
by  the  action  of  the  court  In  dealing  with 
different  phases  of  the  case  in  separate  In- 
structions, inasmuch  as  each  instruction  cor- 
rectly declared  the  law  applicable  to  the 
phase  of  the  case  with  whldi  It  dealt. 

Appellant  asked  a  number  of  Instructions, 
which  were  refused.  But  these  Instructions, 
in  so  far  as  they  correctly  declared  the  law 
applicable  to  the  Issues  raised,  were  covered 
by  other  instructions  which  were  given. 

No  error  appearing,  the  judgment  Is  af- 
firmed. 


FARMERS'   BANK  &  TRUST   CO.  V.  BOS- 
HEARS.    (No.  2.) 

(Supreme  Court  of  Arkansas.    Hay  23,  1921.) 

1.  Banks  and  banking  «s>l2l — Bank,  reoelvlng 
deposits  after  hours,  cannot  escape  liability 
for  deposit. 

Where  it  was  the  custom  of  employees  of  a 
bank  to  receive  deposits  after  the  usual  bank- 
ing hours  to  accommodate  belated  customers, 
the  bank  cannot  escape  liability  for  a  deposit 
so  received  on  account  of  the  time  of  the  de- 
posit 

2.  Banks  and  banking  «s9lS4(g)  —  Whether 
objection  by  customer  to  statement  not  show- 
ing deposit  made  within  reasonable  time  a 
Jury   question. 

In  an  action  against  a  bank  by  its  ens- 
toner  to  recover  a  deposit  claimed  to  have 
been  made  by  him,  but  denied  by  the  bank, 
whether  or  not  the  objection,  made  by  plaintiff 
customer  to  the  statement  of  his  account  ren- 
dered by  the  bank,  not  showing  the  deposit  was 
within  a  reasonalile  time,  held  a  question  for 
the  jury  under  the  evidence. 

3.  Banks  and  banking  ®=>I54(8)  —  Evidence 
held  to  warrant  Inference  customer  was  dili- 
gent in  protesting  failure  of  bank  to  show 
deposit  on  statement  rendered. 

In  an  action  against  a  bank  by  its  customer 
to  recover  a  deposit  claimed  to  have  been  made 
by  hi(u,  but  denied  by  the  bank,  evidence  held 
to  warrant  the  Jury  in  drawing  the  inference 
that  plaintiff  customer  proceeded  v»ith  proper 
diligence  in  presenting  his  protest  to  the  bank 
when  he  received  a  statement  not  showing  the 
deposit,  and  that  such  protest  was  made  within 
reasonable  time  in  view  of  the  circumstances. 
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4.  Banks  and  banking  «s»l54(8)  —  Evidence 
held  to  warrant  finding  deposit  made. 
In  an  action  against  a  bank  by  its  customer 
to  recover  a  deposit  claimed  to  bare  been  made 
by  him,  but  denied  by  the  bank,  eridence  held 
sufficient  to  warrant  the  jury  in  finding  that 
plaintiff  customer  deposited  the  sum  mentioned 
in  the  manner  which  he  described  in  his  tes- 
timony. 

Appeal  from  Circuit  Court,  liUssissippl 
County ;  R.  H.  Dudley,  Judge. 

Action  by  B.  Boshears  against  the  Farmers' 
Bank  &  Trust  Company.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Davis,  Costen  &  Harrison,  of  Blytheville, 
for  appellant. 

A.  O.  Little,  of  BlytheviUe,  and  Arthur  li. 
Adams,  of  Jonesboro,  for  appellee. 

Mcculloch,  C.  J.  Appellant  is  a  bank- 
ing corporation  engaged  in  business  in  the 
city  of  BlythevUle,  in  this  state,  and  during 
the  autumn  of  the  year  1919,  appellee,  a 
farmer  living  8  or  10  miles  out  in  the  coun- 
try from  Blyfheville,  was  one  of  its  deposi- 
tors. He  claimed  that  he  made  a  deposit  of 
$250  on  October  17,  1919,  which  does  not  ap- 
pear to  bis  credit,  and  on  the  refusal  of  the 
bank:  to  place  It  to  his  credit  he  instituted 
this  action  to  recover  that  sum. 

The  issues  in  the  case  are  whether  the 
amount  was  deposited  by  appellee,  as  claim- 
ed by  him ;  whether  the  deposit  was  received 
by  an  emi^oyee  of  the  bank,  if  at  all,  at  such 
time  as  they  were  authorized  to  receive  de- 
posits ;  and  whether  appellee  is  precluded 
from  recovery  of  the  sum  by  his  failure  with- 
in apt  time  to  make  objection  to  the  account 
rendered  him  by  the  bank. 

Appellee  was  a  tenant  on  the  farm  of  a 
Mr.  Gay,  who  was  formerly  the  president'  of 
apijellant  bank,  and  at  the  time  of  the  trans- 
action in  controversy  was  one  of  its  directors. 
According  to  appellee's  testimony  he  brought 
cotton  to  Blytheville  on  October  17,  1919, 
and  after  selling  it  he  and  Mr.  Gay  had  a 
settlement  of  their  accounts,  and  he  paid 
Mr.  Gay  a  small  balance  due  him,  and  that, 
liaving  the  sum  of  $250  left  out  of  the  pro- 
ceeds of  the  cotton,  he  deposited  it  in  ap- 
pellant bank.  He  described  the  method  of 
deposit,  as  follows:  That  he  counted  out  the 
money  to  Mr.  Gay,  who  made  out  a  deposit 
slip  and  handed  it  to  Mr.  Cheatham,  the  as- 
sistant cashier,  who  accepted  the  money  and 
placed  the  letters  O.  K.  on  the  deposit  slip, 
with  his  initials  attached.  This  was  after 
the  usual  closing  time  of  the  bank,  but  the 
assistant  cashier  was  in  the  bank  at  the  time, 
and  received  this  deposit.  Appellee  testifled 
further  that  he  was  accustomed  to  making 
deposits  in  this  way  after  the  usual  banking 
hours,  for  the  reason  that  he  came  a  long 
distance  with  his  cotton,  and  did  not  usually 
sell  it  until  after  the  bank  closed.  There 
was  other  testimony  tending  to  show  that  it 


was  the  custom  of  the  bank  to  reodve  depos- 
its after  the  usual  banking  hours. 

The  testimony  adduced  by  appellant  tended 
to  show  that  the  money  was  never  received 
by  the  bank  or  any  of  its  employees.  Cheat- 
ham testified  that  he  had  no  recollection  ol 
the  deposit,  and  it  is  shown  by  Ills  testimony 
and  that  of  other  employees  that  the  deposit 
had  never  been  entered  on  the  books  of  the 
bank,  and  that  the  amount  of  funds  in  the 
bank  did  not  indicate  that  they  exceeded  the 
amount  entered  on  the  books.  Mr.  Cheatham 
also  testifled  that  the  initials  on  the  deposit 
slip  held  by  appellee  was  not  in  his  hand- 
writing. 

On  October  21st  appellant  sent  to  appellee, 
by  mail,  a  statement  of  his  account,  which 
did  not  show  this  deposit  The  statement 
concluded  with  the  following  notice : 

"This  statement  is  furnished  yon  instead  of 
balancing  your  passbook.  It  saves  you  the 
trouble  of  bringing  your  passbook  to  the  bank 
and  waiting  for  it  to  be  balanced.  These  state- 
ments wiH  be  found  very  convenient  to  check 
up  and  file.  All  items  are  credited  subject  to 
final  payment.  Use  your  passbook  only  as  a 
receipt  book  when  malcing  deposits." 

Another  such  statement  was  furnished  In 
like  manner  on  December  15,  1919.  There  is 
a  conflict  In  the  testimony  as  to  when  appel- 
lee made  objection  to  the  bank  that  his  ac- 
count was  not  correctly  set  forth  in  the  state- 
ment furnished  to  him.  He  testifled  that  he 
made  the  discovery  in  three  or  four  days 
after  he  received  the  statement  by  checking 
up  the  account  with  his  deposit  slips  at 
home;  that  because  of  the  fact  that  Mr.  Gay 
was  one  of  the  directors  of  the  bank  he  had 
made  the'  deposit  through  the  latter,  and 
waited  to  see  him  before  making  his  protest 
to  the  bank,  and  that  it  was  several  weeks 
before  he  could  find  Mr.  Gay  in  town.  He 
testifled  that  at  the  flrst  opportunity  he  pre- 
sented the  matter  to  Mr.  Gay,  and  that  they 
went  to  see  the  cashier  of  the  bank,  and  pre- 
s^ited  the  deposit  slip,  showing  the  deposit 
of  this  amount  on  the  date  mentioned. 

The  issues  were  properly  submitted  to  the 
jury,  and  the  court,  among  other  instructions, 
gave  the  following: 

"Even  though  you  may  believe  from  the  evi- 
dence that  the  deposit  in  question  was  re* 
ceived  by  the  officers  of  the  bank,  if  you  fur- 
ther find  and  believe  from  the  evidence  that 
thereafter  the  plaintiff,  Boshears,  received  a 
statement  or  statements  from  the  bank,  show- 
ing the  amount  of  the  deposits  made  by  him  and 
the  charges  against  his  account,  as  shown  by 
the  vouchers,  and  upon  receiving  such  state- 
ment or  statements  be  did  not  in  a  reasonable 
time  thereafter  notify  the  bank  of  the  errors 
here  complained  of,  and  that  such  failure  upo& 
his  part  to  so  notify  the  bank  occasioned  injury 
to  the  bank,  you  will  find  for  the  defendant." 

[1 , 2]  The  contention  of  appellant's  counsel 
is  that  the  court  should  have  given  a  i>eremp- 
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tory  instmctloii  for  ibe  reason  that  the  on- 
disputed  evidence  shows  that  the  money  was 
received  by  the  bank's  employees,  If  at  all, 
after  banking  hours,  when  there  was  no  of- 
ficer to  receive  such  deposit  and  also  the 
fact  that  the  undisputed  evidence  shows  that 
appellant  waited  an  unreasonable  length  of 
time  before  he  made  objection  to  the  state- 
ment sent  to  him,  omitting  this  deposit  We 
think  the  contention  of  counsel  in  both  re- 
spects is  unfounded.  There  is  testinaony 
tending  to  show  that  It  was  the  custom  of 
the  employees  of  the  bank  to  receive  deposits 
in  the  bank  after  the  usual  banking  hours 
for  the  .purpose  of  accommodating  belated 
customers.  The  testimony  also  warranted  a 
submission  of  the  issue  as  to  whether  or  not 
the  objection  made  by  appellee  to  the  state- 
ment of  his  account  was  within  a  reasmiable 
time.  The  rule  approved  by  this  court  in 
several  cases  was  stated  by  the  Supreme 
.Ck>urt  of  the  United  States  in  Leather  Manu- 
facturers' National  Bank  v.  Morgan,  117  U. 
S.  96,  6  Sup.  Ct  667,  29  L.  Ed.  811,  as  fol- 
lows: 

"While  no  rule  can  be  laid  down  that  will  cov- 
er every  transaction  between  a  back  and  its 
depositor,  it  is  sufficient  to  say  that  the  tatter's 
duty  is  discharged  when  he  exercises  such  dili- 
gence as  la  required  by  the  circumstances  of  the 
particular  case,  including  the  relations  of  the 
parties,  and  the  established  or  known  usages 
of  banking  bnsiness."  Citizens'  Bank  &  Trust 
Co.  V.  Hinkle,  126  Ark.  266,  189  S.  W.  679; 
Bank  of  Black  Rock  v.  B.  Johnson  &  Son  Tie 
Co.,  229  S.  W.  1. 

[3]  Considering  the  circumstances  under 
whlth  the  alleged  deposit  was  made  and  the 
circumstances  under  which  appellee  was  plac- 
ed when  he  received  the  notice  omitting  this 
deposit,  we  think  that  the  trial  jury  was  war- 
ranted In  drawing  the  inference  that  appel- 
lant proceeded  with  proper  dUigence  in  pre- 
senting his  protest  to  the  bank,  and  that  it 
was  made  within  a  reasonable  time,  consid- 
ering all  those  circumstances. 

[4]  The  testimony  was  conflicting  as  to 
whether  or  not  the  deposit  was  actually  made, 
but  there  was  sufficient  evidence  to  warrant 
the  Jury  In  finding  that  appellee  deposited 
the  sum  mentioned  In  the  manner  which  he 
described  in  his  testimony. 

Judgment  Is  therefore  affirmed. 


MEYER  et  al.  v.  BOARD  OF  IMP.  PAVING 
DIST.  NO.  3.    (NO.  7.) 

(Supretne  Court  of  Arkansas.    May  23,  1921.) 

I.  Municipal  corporations  iS=9SI3(5)  —  After 
expiration  of  time  to  question  validity  of  im- 
provement assessments,  third  persons  cannot 
be  made  parties. 
After  expiration  of  the  30-day  period  lim- 
ited by  Crawford  &  Moses'  Dig.  §  5668,  to  at- 


tack improvement  ordinances,  third  persons  who 
are  not  parties  to  actions  previously  instituted 
cannot  become  party  plaintiffs,  and  by  adopting 
the  pleadings  of  the  original  parties  attack  the 
validity  of  the  assessment. 

2.  Municipal  corporations  <3=3488,  489(3)  — 
Signing  of  petition  for  Improvement  distriot 
does  not  estop  petitioners  from  attacking  or- 
dinance* on  the  ground  that  they  exceeded  the 
law. 

Petitioners  for  creatloa  of  municipal  im- 
provement districts  may  attack  the  validity  of 
ordinances  creating  the  districts  on  the  ground 
that  the  law  was  not  followed,  for  the  petitions 
conferred  no  authority  beyond  the  statute. 

3.  Municipal  corporations  €=3488,  489(1)  — 
Property  owners  may  estop  themselves  to  at- 
tack validity  of  Improvement  districts. 

Where  property  owners  know  that  the  com- 
missioners of  improvement  district  are  exceed- 
ing their  authority,  they  may  by  affirmative  act 
estop  themselves  from  thereafter  questioning 
the  legality  of  the  commissioners'  action. 

4.  Municipal  corporations  «=»450( 2)— Bounda- 
ries of  Improvement  district  suffldent. 

Boundaries  of  an  improvement  district 
which  was  described  as  along  B.  street,  thence 
to  the  point  of  beginning,  is  not  open  to  at- 
tack because  B.,  street  did  not  extend  to  the 
point  of  beginning,  another  street  intervening; 
for  the  line  between  two  fixed  points  is  definite, 
and  both  course  and  distance  yields  to  fixed 
monuments. 

5.  Boundariet  «=>3(3)  —  Course  and  distance 
yield  to  fixed  monuments. 

Both  course  and  distance  yield  to  fixed  mon- 
uments in  land  survey. 

6.  Municipal  corporations  «=3463— Assessment 
for  street  Improvements  open  to  attack  as 
exceeding  20  per  cent,  limit. 

Where  the  report  of  commissioners  of  an 
improvement  district  included  an  item  for  tm- 
foreseen  expenses,  and  the  estimated  cost  in- 
cluding that  item  exceeded  the  20  per  cent, 
limit  fixed  by  statute,  the  assessment  cannot  be 
upheld  on  the  theory  that  the  item  might  not 
be  needed. 

7.  Municipal  corporations  «=»440— That  prop- 
erty In  Improvement  district  abutted  on 
streets  already  paved  should  be  considered. 

In  determining  benefits  from  street  im- 
provements, the  fact  that  some  property  abut- 
ted on  streets  already  paved,  which  gave  the 
owners  access,  should  be  considered. 

8.  Municipal  corporations  (3=9440  —  Construc- 
tion of  Improvements  by  owners  should  be 
considered  by  commissioners  of  improvement 
districts. 

Under  Crawford  &  Moses'  Dig.  {  5672,  the 
commissioners  of  an  improvement  district 
should,  where  owners  of  property  therein  had 
previously  constructed  individual  Improvements, 
determine  whether  they  are  of  value,  so  as  to 
warrant  allowance  therefor  on  account  of  the 
assessment,  and  the  rejection  of  all  claim  for 
allowance  is  error. 
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9.  Mniilciiial  eorporatlois  ^=3439  —  That  bet- 
terments asaessed  equal  to  the  estimated  coKt 
of  improvement  no  ground  for  objection. 

Property  owners  cannot  object  that  the  bet- 
terments assessed  exactly  equal  the  cost  of 
improvements,  for  the  assessing  officers,  if  act- 
ing honestly  and  impartially,  may  conclude  that 
the  betterment  will  exceed  the  cost,  and  they 
may  proportionately  reduce  their  estimate  of 
betterments,  so  that  the  total  betterments  as- 
sessed shall  not  exceed  the  known  estimates 
of  cost,  although  in  no  event  can  the  cost  ex- 
ceed the  betterment*. 

10.  Municipal  corporations  «=>484(3) — Testi- 
mony that  separate  improvefflents  could  be 
eonstmctod  as  on*  will  not  ovoroom*  pre- 
sumption in  favor  of  logalHy  of  ssparate  dis- 
triets. 

Where  separate  districts  for  paving  and 
guttering  streets  were  attacked  on  the  ground 
that  the  work  was  in  reality  a  single  improve- 
ment, and  that  the  estimated  cost  exceeded  the 
20  per  cent,  tax  limit,  testimony  by  a  contrac- 
tor that  such  work  was  essentially  one  improve- 
ment is  inadmissible,  for  it  does  not  rebut  the 
prima  facie  presumption  arising  from  the  peti- 
tion of  property  owners  for  and  the  ordinances 
establishing  such  districts,  and  it  is  necessary 
to  show  that  it  wonld  be  impracticable  to  make 
one  improvement  without  the  other. 

Appeal  from  Crawford  Chancery  Court; 
J.  v.  Bonrland,  Chancellor. 

CcmsoUdated  suits  by  H.  F.  Meyer  and  oth- 
ers against  the  Board  of  ImproTement  of 
Paving  District  No.  3.  From  a  decree  dis- 
missing the  suits,  plaintiffs  appeal.  Revers- 
ed and  remanded. 

Starbird  &  Starbird,  of  Alma,  and  Joseph 
E.  Brown,  of  Ft.  Smith,  for  appellants. 
E.  L.  Matlock,  of  Van  Buren,  for  appellee. 

SMITH,  J.  On  September  9,  1919,  an  or- 
dinance was  passed  by  tbe  council  of  the  dty 
of  Van  Buren  creating  paving  district  No.  3 
lor  the  purpose  of  paving  certain  streets 
therein  designated.  On  the  same  day  the 
conncil  passed  an  ordinance  creating  curb 
and  gutter  district  No.  1  for  the  purpose  of 
curbing,  guttering,  and  draining  the  streets 
which  were  to  be  paved  by  paving  district 
No.  8. 

Within  the  time  limited  by  law,  J.  L.  Rea, 
J.  H.  Butler,  and  H.  F.  Meyer  filed  suits  at- 
tacking the  two  districts  on  numerous 
grounds.  About  the  same  time  M.  L.  Garrett 
and  W.  J.  Martin  filed  suits  for  the  same 
purpose.  All  these  plaintiffs  bad  signed  the 
petitions  for  both  improvements.  The  causes 
were  consolidated  and  tried  together,  and 
from  a  decree  dismissing  these  suits  for  want 
of  equity  Is  this  appeal. 

The  districts  are  attacked  on  the  follow- 
ing grounds: 


(1)  That  the  boundaries  of  the  districts    v.  Coyle,  230  S.  W.  11. 


(2)  That  the  commissioners  of  the  district 
and  the  city  council  have  assessed  and  levied 
more  than  20  per  centum  of  the  value  of  the 
real  estate  according  to  the  last  county  as- 
sessment. 

(3)  That  the  assessors  specifically  refused 
to  consider  the  present  condition  of  appel- 
lants' lands  in  the  districts  by  reason  of  their 
paving  needs  being  wholly  or  partly  supplied 
by  public  and  private  pavements  and  im- 
provements already  built. 

(4)  The  fact  that  the  assessments  are  an 
expense  spread  upon  the  districts,  and  are 
not  special  benefits  enjoyed  by  appellants' 
lands  fairly  assessed  against  them. 

(6)  That  the  improvements  proposed  as 
separate  improvements  constitute  in  fact  a 
single  improvement,  the  cost  of  which  very 
largely  exceeds  20  per  cent,  of  the  value  of 
the  real  estate  lying  in  tbe  district. 

In  answer  to  these  objections  it  is  first  con- 
tended on  behalf  of  the  districts  that  the 
plaintiffs  are  estopi)ed  to  raise  these  ques- 
tions for  the  reason  that  they  had  signed 
the  petitions  for  the  creation  of  the  districts. 
The  court  below  appeared  to  have  had  this 
view,  and  permitted  other  property  owners 
who  had  not  signed  the  petitions  to  become 
parties  plaintiff  to  the  suits,  and  the  trial 
proceeded  in  the  name  of  these  new  parties 
to  a  final  decree. 

[1]  We  think  the  court  should  not  have 
permitted  the  new  parties  to  be  made  plain- 
tiffs. Several  months  had  then  expired  since 
the  pabllcatlon  of  the  notices  of  the  ordi- 
nances creating  the  districts;  and  the  effect 
of  the  court's  action  was  to  per^nit  these  per- 
sons, by  adopting  the  pleadings  of  the  per- 
sons whose  names  are  set  out  above,  to  pros- 
ecute litigation  which  the  statute  required 
them  to  begin  within  30  days. 

Section  6668,  C.  &  M.  Digest,  prescribes 
the  period  of  limitation  for  the  Institution  of 
suits  to  test  the  validity  of  these  ordinances, 
and  is  as  follows: 


"Sec.  5668.  WltHn  thirty  days  after  the 
passage  of  the  ordinance  mentioned  above,  the 
recorder  or  dty  clerk  shall  publish  a  copy  of 
it  in  some  newspaper  published  in  such  town 
or  dty  for  one  time.  And  all  persons  who  shall 
fan  to  begin  legal  proceedings  within  thirty 
days  after  such  publication  for  the  purpose  of 
correcting  or  invalidating  such,  assessment  shall 
be  forever  barred  and  preduded." 

[I]  We  think,  however,  the  court  was  in 
error  in  dismissing  the  plaintiffs'  complaint 
because  they  had  signed  the  petitions  for  the 
districts.  The  petitioners,  in  signing  the  pe- 
titions, consented  only  that  the  law  be  fol- 
lowed, and  the  petitions  themselves  conferred 
no  authority  beyond  the  statute.  Rayder  v. 
Warrick,  133  Ark.  491,  202  S.  W.  831;  Nunes 


have  not  been  designated  with  the  certainty 
required  by  statute. 


[3]  Of  course,  where  property  owners  know 
that  the  commissioners  have  exceeded  their 
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authority,  Hbey  may  do  some  affirmative  act 
which  will  estop  them  from  thereafter  ques- 
tioning the  legality  of  the  commissioners'  ac- 
tion, as  was  done  in  the  case  of  Hamwell  v. 
White,  115  Ark.  88,  171  S.  W.  108.  But  these 
plaintiffs  took  no  such  action.  They  merely 
Ijetltioned  in  conformity  with  the  statute  for 
the  cceation  of  the  districts. 

[4,  5]  We  think  the  boundaries  of  the  dis- 
tricts were  sufficiently  described.  The  ob- 
jection to  the  boundary  is  that,  after  reach- 
ing Bois  d'Arc  street,  the  boundary  is  de- 
scribed as  thence  northwesterly  along  Boia 
d'Arc  street  to  the  place  of  beginning.  Bois 
d'Arc  street  does  not  extend  to  the  place  of 
beginning.  Second  street  intervenes  between 
the  end  of  Bois  d'Arc  street  and  Main  street, 
the  place  of  beginning,  and  the  distance  is 
three  blocks.  But  Second  street  Is  an  exten- 
sion of  Bois  d'Arc  street.  A  line  to  the  point 
of  beginning  from  Bola  d'Arc  street  is  a 
straight  one,  and  this  part  of  the  boundary 
line — a  line  between  two  fixed  points — ^is 
therefore  definite  and  certain,  as  both  coarse 
and  distance  yield  to  fixed  monuments  in 
Innd  surveying.  Johnson  v.  Hamten,  231  S. 
W.  6;  Doe  V.  Porter,  3  Ark.  18,  36  Am.  Dec. 
448;  Harrell  v.  Hill,  19  Ark.  102,  68  Am.  Dec. 
202;  Brown  v.  Hardin,  21  Ark.  824;  Chap- 
man &  Dewey  Lbr.  Co.  v.  Levee  DIst,  100 
Ark.  94,  139  S.  W.  625 ;  Scott  v.  Dunkel  Box 
&  Lbr.  Co.,  106  Ark.  83,  152  S.  W.  1025 ;  Pas- 
chal v.  Swepston,  120  Ark.  230,  179  S.  W.  339. 

[8]  We  think  the  second  objection  is  well 
taken  in  so  far  as  it  applies  to  paving  dis- 
trict No.  3.  The  valuation  of  the  real  estate 
in  the  district,  as  shown  by  the  last  county 
assessment,  was  $418,420.  The  20  per  cent, 
limitation  fixed  by  statute  would  limit  the 
cost  of  any  improvement  in  that  district  to 
$83,684.  The  estimated  cost  of  the  paving 
is,  we  think,  $84,000,  which  Is,  of  course,  in 
excess  of  the  20  per  cent. 

On  behalf  of  the  district  it  Is  insisted  that 
the  estimated  cost  of  the  Improvement  Is  only 
$78,000'.  The  controversy  about  the  esti- 
mated cost  arises  over  an  Item  of  $6,764, 
which  is  designated  as  "unforeseen"  in  the 
report  of  the  board  of  commissioners  of  pav- 
ing district  No.  3  which  was  filed  In  (H)en 
council  meeting  March  1,  1920.  The  court 
below  excluded  this  Item  of  $6,764  in  deter- 
mining the  estimated  cost;  and  that  action  is 
defended  on  the  ground  that  no  sliowlng  is 
made  that  its  exi)enditure  will  be  necessary 
to  complete  the  improvement,  and  that  the 
cost  of  the  known  and  necessary  expendi- 
tures is  only  $77,236.  Such,  however,  is  not 
the  case.  The  expenditure  of  this  item  of 
$6,764  Is  sufficiently  probable  to  cause  its  in- 
.sertlon  in  the  estimate  of  cost  contained  In 
the  commissioners'  report  to  the  council,  and 
the  ordinance  creating  the  paving  district, 
which  was  passed  April  12,  1920,  contains  a 
recital  that  "the  estimated  cost  of  said  im- 
provement Is  $125,000."  While  this  last- 
named  sum  appears  to  include  Interest — a 


thing  permitted  by  the  statute — ^It  appears 
also  to  Include  the  estimated  construction 
cost  of  $84,000. 

[7]  We  think  the  third  objection  Is  also 
well  taken.  It  was  shown  that,  before  the 
organization  of  paving  district  No.  3,  lots  In 
this  district  3  belonging  to  certain  of  the 
plaintiffs  herein,  fronting  on  Main  street, 
had  been  paved  and  curbed  upon  that  front 
at  great  expense,  and  that  such  paving  and 
curbing  was  In  good  repair,  and  was  in  daily 
use,  and  was  .sufficient  for  the  needs  of  all 
the  property  so  fronting  on  Main  street 
But  the  assessors,  in  making  the  assessment, 
refused  to  take  Into  consideration  the  condi- 
tion of  said  property  by  reason  of  said  for- 
mer pavement,  which  had  l)een  built  by  pav- 
ing district  No.  1,  and  that  certain  other 
plaintiffs  had,  privately  ftnd  at  their  own  ex- 
pense, paved  portions  of  their  own  property, 
and  had  built  curbs  and  gutters,  and  the  as- 
sessors had  also  refused  to  take  that  pav- 
ing and  curbing  and  guttering  Into  account 
in  assessing  the  betterments. 

These  improvements  should  have  been  tak- 
en into  account.  In  assessing  l>eneflt8  to  ac- 
crue to  property  by  reason  of  an  improve- 
ment, it  is  the  duty  of  the  assessors  to  take 
into  consideration  the  peculiar  situation  of 
each  and  every  piece  of  property  to  be  as- 
sessed. 

It  is  true  district  No.  3  did  not  propose  to 
repave  streets  which  an  older  district  liad 
paved;  but  this  older  district  bad  paved 
streets  on  which  lots  in  district  No.  3  front- 
ed, and  it  would  have  been  proper,  therefore, 
to  consider  tliat  the  lots  which  would  be  in 
two  districts  had  access  to  pavements  al- 
ready constructed  in  determining  what  addi- 
tional enhancement  in  value  would  result 
from  the  construction  of  other  pavements. 
This,  of  course,  is  a  que-stlon  of  fact,  and  we 
do  not  undertake  to  say  what  finding  the 
commissioners  should  have  made.  We  only 
hold  that  those  conditions  should  have  been 
taken  Into  account  In  determining  what  bet- 
terment would  result  from  the  construction 
of  the  proposed  Improvements. 

18]  Section  5672,  C.  &  M.  Digest,  applica- 
ble to  this  phase  of  the  case,  reads  as  fol- 
lows: 

"Sec.  5672.  If  in  the  construction  of  aide- 
walks  or  making  other  improTements  any  own- 
er of  taxable  property  in  the  district  shall  be 
found  to  have  improved  his  own  property  in 
such  manner  that  his  improvement  may  be 
profitably  made  a  part  of  the  general  improve- 
ment of  the  kind  in  the  district,  being  also  as 
good  as  that  required  by  the  system  determined 
upon  by  said  board,  the  board  of  improvement 
shall  appraise  the  value  of  the  improvement 
made  by  the  owner,  and  shall  allow  its  value 
as  a  set-off  against  the  assesamentB  against  his 
property.  And,  in  case  the  ownfr  who  has 
made  such  improvements  shall  be  found  to  have 
failed  to  come  up  to  the  required  standard,  the 
board  may  allow  bim  the  value  of  the  materials 
thereof,  so  far  as  the  same  may  be  profitably 
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Dsed  in  perfecting  the  system  aforesaid,  as  a 
set-off  against  his  property  thus  improved.  In 
sach  cases  the  board  shall  issue  to  the  owner 
a  certificate  showing  the  aimount  of  set-off  al- 
lowed, which  certificate  shall  be  received  by 
the  collector  in  lieu  of  money  for  the  amount 
named  therein  charged  against  said  property." 

The  commissioners  should  have  taken  into 
account  the  contention  of  the  property  own- 
ers In  regard  to  their  curbing  and  guttering. 
Their  curbs  and  gutters  might,  or  might  not, 
bave  possessed  value  as  defined  in  section 
5672,  C.  &  M.  Digest,  supra.  But  the  prop- 
erty owners'  contention  in  this  respect  should 
have  recelTed  sufficient  attention '  at  the 
bands  of  the  commissioners  for  them  to  bare 
determined  that  fact.  The  assessment  of 
betterments  by  the  assessors  Is  not  Influenced 
by  the  value  to  the  district  of  the  curbing 
and  guttering,  but  when  the  curbs  and  gut- 
ters have  value  to  the  district  that  value 
should  be  ascertained  by  the  commissioners 
as  provided  in  section  5672,  O.  &  M.  Digest, 
and  certificates  issued  by  the  commissioners 
showing  what  that  value  Is,  to  the  end  that 
the  certificate  may  be  paid  to  "the  collector 
In  lieu  of  money  for  the  amount  named  there- 
in charged  against  said  property." 

[S]  We  do  not  think  the  fourth  objection  la 
well  taken.  It  does  appear  that  the  better- 
ments assessed  exactly  equal  the  total  esti- 
mated cost.  No  attempt  was  made  to  show 
that  the  assessment  was  otherwise  improper 
than  the  failure  of  the  assessors  to  take  in- 
to account  certain  existing  improvements, 
wbicb  failure  we  have  already  discussed.  It 
is  not  shown  that  excessive  betterments  have 
been  assessed.  The  showing  Is  that  total 
estimated  betterments  equal  total  estimated 
cost.  This,  of  itself.  Is  not  a  fatal  defect. 
The  cost  of  the  improvement  can,  of  course, 
never  exceed  the  betterments.  But  where 
the  betterments  are  fairly  and  unifonnly 
determined,  and  that  finding  is  not  the  re- 
sult of  a  purpose  to  raise  sufficient- revenue 
to  construct  the  Improvement,  whether  the 
betterments  equal  the  cost  of  the  improve- 
ment or  not,  there  is  no  legal  or  constitution- 
al requirement  that  the  full  betterment  be 
assessed.  No  betterment  can  be  assessed 
unless  an  honest  and  impartial  finding  is 
made  that  an  enhancement  of  value  results 
from  the  proposed  Improvement,  and  the 
amount  of  this  betterment  can  never  exceed 
the  estimated  enhancement  in  value  result- 
ing from  the  improvement.  But  if,  acting 
honestly  and  Impartially,  the  assessing  offi- 
cers conclude  the  betterment  will  exceed  cost, 
and  they  decide  to  proportionately  reduce 
their  estimate  of  betterments  so  that  the  total 
betterments  assessed  shall  not  exceed  the 
known  estimates  of  cost,  we  think  they  have 
not  transcended  their  authority,  nor  have 
they  acted  in  contravention  of  the  Constitu- 
tion or  the  statutes  of  the  state. 


[1 0]  We  think  the  court  did  not  err  in  the 
ruliing  made  excluding  the  testimony  of  a 
witness  named  Foes  in  regard  to  the  Iden- 
tity of  the  Improvements.  In  the  case  of 
Bottrell  v.  Hollipeter,  135  Ark.  315,  204  S. 
W.  843,  we  said: 

"The  petition  of  the  property  owners  for,  and 
the  ordinance  pursuant  thereto  creating,  the 
two  districts,  are  at  least  prima  facie  evidence 
that  the  petitioners  and  the  town  council  con- 
sidered that  the  improvements  provided  for 
did  not  constitute  a  'single'  improvement,  as 
designated  in  the  statute.  The  facts  stated  in 
the  answer  and  admitted  by  the  demurrer  of 
appellant  to  be  true  show  that  they  were  not 
essentially  one  improvecnent." 

The  witness  was  a  contractor,  and  bad 
never  seen  the  plans  for  the  proposed  Im- 
provement. He  would  have  testified — ^had 
be  been  permitted  to  do  so^tbat  such  Im- 
provements were  considered  by  the  engineer- 
ing profession  as  constituting  a  single  im- 
provement. He  did  not  offer  to  testify,  how- 
ever, that  the  improvements  could  not  be 
separately  and  successfully  constructed.  He 
would  have  testified  that  they  were  usually 
constructed  together,  and  therefore  regarded 
by  the  engineering  profession  as  a  single  Im- 
provement. But  that  testimony  would  not 
have  shown  that  they  were  essentially  one 
improvement. 

To  overcome  the  prima  fade  presumption 
arising  out  of  the  petition  of  the  property 
owners  and  the  ordinance  of  the  council, 
something  more  is  required  than  a  mere 
showing  that  paving  and  curbing  and  gutter- 
ing are  ordinarily  constructed  as  a  single 
improvement. 

The  presumption  would  not  be  overcome 
unless  there  was  an  affirmative  showing  that 
it  was  not  practicable  to  construct  one  with- 
out constructing  the  other,  or  the  showing 
made  that  one  might  not  be  first  constructed 
as  a  complete  improvement  and  the  other 
subsequently  constructed  as  another  sepa- 
rate and  complete  Improvement. 

There  are  cases  cited  in  appellants'  brief 
which  hold  that  the  question  of  the  identity 
of  these  improvements  is  Judi<^al,  and  not 
one  of  fact.  But  this  court  held  otherwise 
In  the  case  of  Bottrell  v.  Hollipeter,  supra, 
and  we  now  hold  that  the  testimony  exclud- 
ed by  the  court  was  not  sufficient  to  over- 
come the  prima  facie  presumption  arising 
out  of  the  enactment  of  tiie  ordinances  creat- 
ing the  districts. 

Other  objections  to  the  districts  are  urged 
in  the  briefs,  but  they  are  questions  which 
we  think  do  not  require  discussion  here. 
These  were  certain  questions  of  fact  in  re- 
gard to  the  assessed  values  of  property  with- 
in the  districts,  and  it  does  not  appear  that 
the  finding  of  the  court  thereon  was  clearly 
against  the  preponderance  of  the  evidence. 

Deoj-ee  reversed  and  cause  remanded. 
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HINE8,  DIreetor  Genera]  of  RaRnoaito,  v. 
PARTRIDGE. 

'    (Supreme  Ooort  of  Tenneuee.    Ifaich  25, 
1921.) 

1.  Municipal  oorporatlons  «=3»lll(l)  —  Ordl- 
nanoe  requiring  flagman  at  orosalng  not  voM 
for  falling  to  praacribe  penalties. 

A  provision  of  an  ordinance,  relating  to  the 
keeping  of  a  flagman  on  duty  at  a  railroad 
crossing,  was  not  Toid  because  it  failed  to  pre- 
scribe a  penalty,  and  failure  of  railroad  to  ob- 
serve it  was  negligence  per  se,  even  though  the 
municipality  could  not  enforce  it  by  a  criminal 
proceeding,  the  ordinance  in  question  being  de- 
signed for  the  protection  of  individuals,  and 
not  the  municipality  Its^. 

2.  Railroads  «=9236— Ordinance  limiting  speed 
to  4  mllee  per  bonr  not  unreasonable. 

An  ordinance  cannot  be  held  unreasonable 
simply  because  it  limits  the  speed  of  trains  to 
4  miles  an  hour  at  a  crossing  within  the  city, 
since  to  Justify  courts  in  declaring  void  an  or- 
dinance limiting  the  speed  of  railroad  trains 
within  a  city,  its  unreasonableness  or  want  of 
itecessity  as  a  police  regulation  must  be  dear, 
manifest,  and  undoubted. 

8.  Railroads  <8=>3S0(5,  1 1)— Negligent  In  back- 
ing  train   at  unlawful  speed  over  crossing 
without  flagman  held  for  Jury. 
In  action  for  damages  arising  from  a  colli- 
sion   between    an    automobile    and    defendant 
railroad's  train  at  a  crossing  in  a  city,  lield 
that  court  did  not  err  in  not  directing  a  ver- 
dict in  favor  of  defendant  upon  a  count  of  the 
declaration,  alleging  that  the  train  was  being 
backed  over  the  crossing  at  a  rate  of  speed  in 
excess  of  that  prescribed  by  an  ordinance  of 
the  city,  and  without  having  flagman  present,  as 
required  by  such  ordinance. 

4.  Trial  «=s>l43— No  direction  of  verdict  where 
material  evidence  conflicting. 

There  can  be  no  constitutional  exercise  of 
the  power  to  direct  a  verdict  in  any  case, 
where  there  is  a  dispute  as  to  any  material  evi- 
dence, or  any  legal  doubt  as  to  the  conclusion 
to  be  drawn  from  the  whole  evidence  on  the 
issues  to  be  tried,  but  the  case  must  go  to  the 
Jury. 

5.  Trial  <s=>l78— On  motion  for  directed  ver- 
dict for  defendant,  view  of  evidence  most  fa- 
vorable to  plaintiff  to  be  taken. 

In  considering  defendant's  motion  for  a  di- 
rected verdict,  that  view  of  the  evidence  most 
favorable  .to  plaintifTs  case  must  be  taken  by 
the  court;  and,  if  there  is  any  doubt  as  to  the 
conclusion  to  be  drawn  from  the  whole  evi- 
dence, the  motion  must  be  denied. 

6.  Appeal  and  error  ®=>I002— Finding  of  Jury 
on  disputed  questions  of  fact  binding  on  Su- 
preme Court. 

Finding  of  jury  npon  disputed  questions  of 
fact  are  binding  on  the  Supreme  Court. 

7.  Railroads  «=>350(I3)— Automoblllst's  negll- 
gence  held  for  Jury. 

In  an  action  for  damages  arising  from  col- 
lision between  automobile  and  defendant's  train 


at  railroad  crossing  In  dtj,  whether  plaintiff 
was  gtiilty  of  contributory  ne^igenoe  Aebf'for 
tiie  Jary. 

8.  Negligenoe  «=»I36(26)— Contributory  aegll- 
gence  question  for  Jury. 

Where  there  is  a  controversy  in  respect  of 
facts,  upon  which  the  defense  of  contributory 
negligence  is  predicated,  the  qaestion  should 
be  submitted  to  the  jury. 

9.  Death  «=»24— Beneficiary  not  prejudiced  by 
oontributoiy  negligence  of  cobenefldary. 

Contributory  negligence  of  husband  could 
not  prejudice  in  any  way  minor  children  who 
were  not  at  fault  in  ah  action  to  recover  dam- 
ages for  wrongful  death  of  vrife  and  mother  un- 
der Shan.  Code,  {f  40!29al.  402d»2. 

10.  Death  $s>58(  I )— Burden  of  proving  con- 
tributory negligence  on  defendant. 

In  an  action  by  husband  to  recover  dam- 
ages for  wrongful  death  of  wife,  under  Shan. 
Code,  §{  4029al,  4029a2,  the  burden  of  proof  on 
the  issue  of  contributory  negligence  of  the  hus- 
band is  upon  the  defendant. 

ii.  Railroads  <8=»324(3)— Automoblilst's  viola- 
tion of  statute  doee  not  affect  right  to  recov- 
er damages. 
Acts  1917,  c.  36,  making  it  a  misdemeanor 
for  drivers  of  automobiles  not  to  come  to  a  full 
stop  before  crossing  railroad  tracks,  cannot  be 
construed  as  bearing  on  or  in  any  way  affecting 
the  common-law  tight  of  recovery  of  litigants 
in  damage  snits,  and  court  did  not  err  in  r«- 
fttsing  to  charge  in  a  damage  suit  against  a 
railroad  that  failure  to  stop  constituted  con- 
tributory negligence. 

12.  Death  €=3l04(6)— instmetioa  on  damages 
for  death  of  wife  held  not  prejudloial  error. 

In  action  for  wrongful  death  of  wife  under 
Shan.  Code,  H  4()29al,  4028*2,  an  instruction, 
"If  you  find  in  favor  of  the  plaintiff,  it  will  be 
your  duty  to  fix  the  amount  of  bis  recovery. 
The  measure  of  the  recovery  would  be  reason- 
able compensation  for  the  life  of  the  deceased. 
In  determining  that,  take  into  consideration  her 
age,  the  state  of  her  health,  her  expectancy  of 
life,  of  a  person  of  her  state  of  health  and  age, 
and  let  your  verdict  be  for  reasonable  compen- 
sation," fielA  not  prejudicially  erroneous,  al- 
though the  court  should  have  charged  the  jury 
that  the  measure  of  damages  was  the  pecuniary 
value  of  the  life  of  deceased,  and  not  any  sen- 
timental value  which  the  jury  might  place  on 
the  deceased's  life,  and  that  it  should  be  taken 
into  consideration  that  at  best  the  duration  of 
life  is  uncertain. 

13.  Death  «=>99(4)— $10,000  not  excessive  (or 
death  of  wife. 

A  verdict  of  $10,000  for  the  wrongful  death 
of  a  wife  and  mother,  34  years  of  age,  and  in 
good  health,  was  not  the  result  of  sentiment, 
nor  excessive. 

Appeal  from  Clrcait  Court,  Hamilton  Coun- 
ty; Oscar  Tarnell,  Judge. 

Acti<»i  by  H.  W.  Partridge  against  Walker 
D.  Hines,  Director  Oeaeral  of  Kaiiroads. 
From  A  judgment  for  plaintiff,  defendant  ap- 
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pealed  to  the  Court  of  Clrll  Appeals,  and  |  fusing  to  hold  that  the  drcnlt  Judge  erred  In 


from  action  of  the  circuit  court  Judge  in  per- 
emptorily instructing  the  Jury  to  return  ver- 
dict for  defendant  as  to  certain  counts  of  the 
declaration,  plaintiff  appealed  to  such  court, 
and,  the  Court  of  Civil  Appeals  having  af- 
firmed the  action  of  the  circuit  Judge  in  per- 
emptorily directing  a  verdict -for  defendant  as 
to  certain  counts  and  reversing  such  action  as 
to  one  count,  both  parties  bring  certiorari. 
Judgment  of  Court  of  Civil  Appeals  reversed, 
and  judgment  of  circuit  court  affirmed. 

W.  H.  Watldna  and  Brown,  Spurlock  & 
Brown,  all  of  Chattanooga,  for  Walker  D. 
Hines. 

Whitaker  &  Foust,  of  Chattanooga,  for  H. 
W.  Partridge. 

HALT<,  3.  This  is  an  action  of  damages 
brought  by  H.  W.  Partridge,  who  will  herein- 
after be  referred  to  as  the  plaintiff,  against 
W.  D.  Hines,  Director  General  of  Railroads, 
who  will  hereinafter  be  referred  to  as  the  de- 
fmdant,  to  recover  for  the  alleged  wrongful 
and  negligent  killing  of  his  wife,  Mrs.  Dove 
Partridge,  on  February  21, 1919,  In.  the  dty  of 
Chattanooga,  Tenn.,  in  a  collision  between 
the  plaintiff's  automobile  and  one  of  the 
trains  controlled  and  operated  by  the  de- 
fendant, at  Market  street  in  said  city. 

A  trial  of  the  case  in  the  court  below  belore 
the  conrt  and  Jury  resulted  in  verdict  and 
Judgment  in  favor  of  the  plaintiff  for  the  sum 
of  $10,000  from  which  judgment  the  defend- 
ant appealed  to  the  Court  of  Civil  Appeals: 
The  plaintiff  also  appealed  to  that  court  from 
the  action  of  the  circuit  Judge  in  peremptori- 
ly instructing  the  jury  to  return  a  verdict  for 
the  defendant  as  to  the  first,  second,  and 
fourth  counts  of  the  declaration;  the  case  be- 
ing submitted  to  the  Jury  alone  on  the  third 
count. 

The  Court  of  Civil  A^ieals  affirmed  the  ac- 
tion of  the  circuit  Judge  In  peremptorily  di- 
recting a  verdict  in  favor  of  the  defendant  as 
to  the  second  and  fourth  counts  of  the  dec- 
laration, but  reversed  his  action  as  to  the 
first  count,  holding  that  the  case  should  have 
been  submitted  to  the  Jury  as  to  this  count 
also.  That  court,  however,  reversed  the  Judg- 
ment rendered  upon  the  third  count  for  the 
reasons  ta  be  hereinafter  stated,  and  re- 
manded the  case  for  a  new  trial. 

Both  the  plaintiff  and  the  defendant  have 
filed  petitions  for  writs  of  certiorari,  and  the 
case  Is  now  l>efore  this  court  for  review. 

The  plaintiff,  by  his  assignments  of  error, 
challenges  the  action  of  the  Court  of  Civil  Ap- 
peals in  reversing  the  verdict  and  Judgment 
rendered  on  the  third  count  of  his  declara- 
tion, as  well  as  its  action  In  affirming  the 
Judgment  of  the  circuit  judge  directing  a  ver- 
dict in  favor  of  the  defendant  as  to  the  sec- 
ond and  fourth  counts  of  his  declaration. 

The  defendant,  in  his  petition,  challenges 
the  action  of  the  Court  «f  Civil  Appeals,  in  re- 
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not  directing  a  verdict  in  his  favor  as  to  the 
third  count  of  the  declaration  on  his  motion 
made  at  the  conclusion  of  all  the  evidence, 
and  in  pretermitting  certain  of  his  assign- 
ments of  error  made  in  that  court  presenting 
certain  questions  of  law,  whidi  will  be  here- 
inafter referred  to. 

Mrs.  Dove  Partridge,  the  wife  of  the  plain- 
tiff, was  killed  by  a  collision  l>etween  an  auto- 
mobile, in  which  she  was  riding  with  plaintiff, 
and  a  backing  train  of  the  Central  of  Georgia 
Hallway  Company,  moving  at  the  time  over 
the  tracks  of  the  Nashville,  Chattanooga  &  St. 
Louis  Bailway"  Company ;  both  of  said  corpo- 
rations being  under  the  control  and  manage- 
ment of  the  deffflidant,  and  were  being  oper- 
ated by  him  at  the  time  of  the  accident 
resulting  in  the  death  of  Mrs.  Partridge.  No- 
one  was  in  the  automobile  at  the  time  of  the 
collision  except  the  plaintiff  and  his  wife, 
whom  the  proof  shows  was  then  34  years  of 
age.  The  accident  occurred  at  a  grade  cross- 
ing where  Market  street  crosses  the  tracks 
of  the  Nashville,  Chattanooga  «  St  Louis  Rail- 
way Company  at  about  the  hour  of  12:20  a.  m. 
Plaintiff  and  his  wife  were  going  from  their 
hwne  in  Highland  Park  to  the  Terminal  Sta- 
tion, which  Is  located  a  half  mile  south  of  the 
the  place  where  the  accident  occurred,  for  the 
purpose  of  meeting  a  relative  of  the  plaintiff's 
wife.  The  train,  which  collided  with  plain- 
tiff's automobile,  consisted  of  a  switch  en- 
gine, tender,  one  coal  car,  and  three  box  cars. 
The  engine  was  in  front  of  the  cars,  and  was 
pushing  them  backwards  in  a  westerly  di- 
rection. The  coal  car  was  next  to  the  tender, 
and  tlie  box  cars  were  moving  in  front.  The 
general  direction  of  Market  street  Is  north 
and  south,  and  the  railroad  tracks  cross  Mar- 
ket street,  at  the  point  where  the  accident  oc- 
curred, diagonally.  There  are  six  railroad 
tracks  at  said  crossing.  They  run  approxi- 
mately parallel  to  each  other,  but  they  widen 
out  somewhat  in  a  fan  shape  as  they  extend 
westward  across  Market  street.  Plaintiff  was 
traveltog  south  on  Market  street  at  the  time 
of  the  collision.  He  had  crossed  five  of  said 
tracks,  and  the  collision  occurred  on  the  sixth 
or  southernmost  track. 

Plaintiff  offered  testimony  tending  to  show 
that  as  he  approached  the  crossing,  and  while 
crossing  the  tracks  north  of  the  last  one,  he 
looked  and  listened  for  a  train,  but  did  not 
see  or  hear  one  until  his  automobile  was 
within  about  five  feet  of  the  train  which  col- 
lided with  his  car;  tbat  no  bell  on  the  train 
was  being  sounded  at  the  time,  and  there  was 
no  signal  of  any  character  given  indicating 
that  a  train  was  about  to  cross  Market  street ; 
that  his  wife  first  saw  the  train  and  screamed, 
and  at  that  time  he  saw  It  also,  but  his  auto- 
mobile was  too  close  to  it  to  stop  and  prevent 
the  collision;  tliat  as  he  went  across  the  oth- 
er tracks  and  approached  the  southernmost 
track  hig  automobile  was  runnLng  at  a  speed 
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ot  between  8  and  10  miles  an  hour;  that  there 
were  no  lights  on  the  train,  and  it  was  mn- 
nlng  at  a  speed  of  from  10  to  12  miles  an 
hour;  that  the  front  tioz  car  struck  the  auto- 
mobile on  the  left-hand  side  near  the  wind 
shield  and  fender,  and  kno^ed  or  pushed  it 
along  the  track  westward  about  60  feet  tie- 
fore  the  train  was  brought  to  a  stop;  that  the 
automobile  was  totally  wrecked,  and  th^  im- 
pact of  the  train  against  it  threw  him  and  his 
wife  out  upon  the  track,  and  his  wife  was 
killed  and  he  was. seriously  injured;  tliat  at 
the  time  of  the  collision  his  automobile  was 
being  operated  along  the  right  hand  or  west 
side  of  the  street  car  track,  which  crosses  the 
railroad  tracks  at  said  crossing,  and  runs 
north  and  south  in  the  center  of  Market 
street,  and  that  the  left  wheels  of  his  auto- 
mobile were  running  along  on  the  plank  that 
runs  along  the  west  rail  of  the  street  car 
track,  and  Immediately  outside  of  it 

The  third  count  of  the  plaintlfTs  declara- 
tion averred  that  the  defendant  was  negli- 
gent in  the  operation  of  its  train.  In  that  it 
was  being  pushed  or  backed  over  said  cross- 
ing at  Market  street  at  a  rate  of  speed  In  ex- 
cess of  that  prescribed  by  an  ordinance  of 
the  city  of  Chattanooga,  which  is  incorporat- 
ed in  section  397  of  the  Code  of  said  city,  and 
which  ordinance  was  in  force  at  the  time  of 
the  collision.     This  ordinance  provides: 

"It  shall  be  the  duty  of  the  railroad  compa- 
nies using  the  tracks  across  Market  street, 
Cowart,  and  Montgomery  avenue,  to  place  and 
keep  one  flagman  on  Hook,  one  flagman  on  Co- 
wart, two  flagmen  on  Market  at  Central  De- 
pot, two  flagmen  at  Nashville  crossing,  one 
flagman  on  King,  one  flagman  on  Montgomery 
or  Alabama  Great  Southern,  one  flagman  on 
Montgomery  for  Chattanooga,  Rome,  and  Co- 
lumbus, one  flagman  on  Montgomery  for  Belt, 
one  flagman  on  Rogsville  avenue.  All  trains 
shall  be  preceded  by  a  flagman  walking  in  front 
of  cars  or  engines  while  crossing  or  backing, 
whose  duty  it  shall  be  to  prevent  all  railroad 
trains  passing  said  tracks,  from  going  at  a 
greater  rate  of  speed  than  four  miles  an  hour; 
and  further  to  protect  the  lives  of  persons 
passing  along  the  streets  at  the  points  men- 
tioned. All  railroad  engineers  or  firemen  who 
drive  or  ran  an  engine  or  train,  across  said 
Market,  Cowart,  Montgomery  avenue,  Boyce, 
East  End  avenue,  and  King  streets,  in  said 
city,  at  a  greater  rate  of  speed  than  four  miles 
an  hour,  shall  be  deemed  guilty  of  a  violation 
of  this  ordinance,  and  upon  conviction  thereof 
before  the  recorder,  shall  be  punished  by  a  fine 
of  not  less  than  ten  ($10.00)  dollars,  for  each 
oCfense." 

In  the  third  count  it  was  further  averred 
that  the  defendant  was  negligent  in  falling 
to  have,  at  the  time  of  the  collision,  any  flag- 
man at  the  Market  street  crossing  on  duty, 
and  negligently  failed  to  have  said  train  pre- 
ceded by  a  flagman  walking  in  front  thereof 
while  it  was  crossing  said  street,  and  that 
su(di  negligence  was  the  direct  and  proximate 
cause  of  the  death  of  plaintiff's  wife.  ' 


The  trial  Judge  gave  this  ordinance  in 
charge  to  the  Jury,  stating  to  them  as  fol- 
lows: 

"The  defendants,  gentlemen  of  the  Jury,  bad 
a  right  to  operate  their  train  over  this  cross- 
ing, but  it  was  incumbent  upon  them  to  observe 
the  provisions  of  this  ordinance.  It  was  their 
duty  in  backing  .their  train  at  this  time  and 
place  to  run  it  at  a  speed  not  to  exceed  4 
miles  per  hour;  It  was  also  their  duty  to  have 
on  hand  two  flagmen,  and  to  have  one  of  them 
preceding  the  train,  to  walk  out  in  front  of  it 
so  as  to  give  warning  to  the  traffic.  If  they 
failed  to  do  this,  then  they  were  guilty  of  neg- 
ligence per  se,  that  is,  negligence  as  a  matter 
of  law,  and  if  the  negligent  violation  of  the 
provision  of  this  ordinance  resulted  in  the  death 
of  the  plaintiff's  wife  here,  then  the  plaintiff  is 
entitled  to  recover." 

The  Court  of  Civil  Appeals  was  of  the  opin- 
ion that  the  first  provision  of  said  ordinance, 
which  required  the  defendant  to  keep  two 
flagmen  on  duty  at  the  crossing  where  the 
collision  occurred,  one  of  whom  should  pre- 
cede trains  across  the  same  by  walking  In 
front  of  them,  for  the  purposes  stated  In  said 
ordinance  was  invalid  because  it  did  not  pre- 
scribe any  penalty  for  its  violation  either  by 
the  defendant,  or  the  flagmen  stationed  or 
kept  at  said  crossing,  and  that  therefore  the 
defendant  was  not  bound  to  regard  it.  The 
Court  of  Civil  Appeals  was  further  of  the 
opinion  that  the  trial  Judge  committed  error 
in  giving  that  provision  of  the  ordinance  In 
charge  to  the  Jury,  and  reversed  the  Judg- 
ment of  the  court  below  for  that  reason. 

It  may  be  remarked  here  that  the  defrad- 
ant,  neither  in  the  court  below  nor  in  the 
Court  of  Civil  Appeals,  challenged  the  valid- 
ity of  said  ordinance  upon  the  ground  that 
it  failed  to  prescribe  any  penalty  for  Its  vio- 
lation, but  this  question  was  raised  by  the 
Court  of  Civil  Appeals  of  its  own  motion. 
The  defendant  did  challenge  the  validity  of 
the  ordinance  upon  the  ground  t^at  It  was 
unreasonable.  In  that  It  limited  the  speed  of 
trains  to  4  miles  an  hour  at  said  crossing. 
This  contention,  however,  was  overruled  by 
the  Court  of  Civil  Appeals. 

[1]  We  do  not  think  it  can  be  said  that  the 
provision  of  the  ordinance  relating  to  the 
keeping  of  flagmen  on  duty  at  said  crossing 
is  void  because  it  fails  to  prescribe  a  penalty. 
We  think  that,  notwithstanding  the  ordinance 
prescribes  no  penalty  for  its  violation  in  this 
regard,  it  is  one  the  defendant  was  bound  to 
observe,  and  its  failure  to  observe  it  was  neg- 
ligence per  se.  The  ordinance  Is  in  the  na- 
ture of  a  police  regulation,  it  Is  true,  and 
while  the  municipality  could  not  enforce  It 
by  a  criminal  proceeding,  or  a  proceeding  In 
Its  nature  criminal,  it  prescribed  a  rule  of 
conduct  which  the  defendant  was  bound  to 
observe  in  the  operation  of  its  trains,  (or  the 
safety  of  persons  using  the  highway.  T^e 
very  object  of  the  ordinance  was  to  protect 
persons  using  Market  street  against  injury 
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from  the  operation  of  tbe  defendant's  trains 
at  said  crossing.  The  defendant  bad  previ- 
ously recognized  and  accepted  this  ordinance 
by  keeping  two  flagmen  at  this  crossing  for 
the  purpose  of  performing  the  duties  imposed 
by  said  ordinance,  and  It  was  insisted  by  the 
defendant  that  said  flagmen  were  in  the  per- 
formance of  their  duties  at  the  time  of  the 
accident,  though,  as  before  stated,  the  Jury 
found  this  contention  against  the  defendant. 
In  Chicago,  etc.,  B.  R.  Co.  v.  Hlnes,  82  111. 
App.  488,  it  was  held  that  a  statutory  prohi- 
bition is  equally  efficacious,  and  the  Illegal- 
ity of  a  breach  of  the  statute  is  the  same, 
whether  a  thing  be  prohibited  absolutely,  or 
only  under  a  penalty.  That  was  a  suit 
brought  by  the  plaintiff,  Hlnes,  to  recover  of 
the  railroad  company  for  personal  injuries 
resulting  to  him  from  the  negligence  of  the 
railroad  company  In  violating  a  speed  ordi- 
nance of  the  city  of  Chicago,  in  the  operation 
of  one  of  its  trains.  The  court,  in  passing  on 
the  validity  of  the  ordinance  said: 

"Neither  do  we  thinlt  the  ordinance  ineffective 
because  it  does  not  appear  that  a  penalty  is 
prescribed  for  its  violation.  The  section  is  ex- 
pressly prohibitive  in  terms,  and  Is  certified  by 
the  derk  to  be  a  true  copy  of  section  1830  of 
the  Municipal  Code  of  the  city  passed  by  the 
dty  council,  etc.  Blackstone  defines  mwiid- 
pal  law  as  'A  rule  of  dvil  conduct  prescribed 
by  the  supreme  power  in  a  state,  commanding 
what  is  right  and  prohibiting  what  is  wrong.'  1 
Cooley's  BI.  marg.  p.  44.  A  statute  may  be  ex- 
pressly prohibitory,  or  it  may  be  prohibitory 
by  implication,  as  by  prescribing  a  penalty. 
Sedgwick  on  Con.  of  Statutes  (2d  Ed.)  p.  71; 
1  Kent's  Com.  (12th  Ed.)  467." 

The  latter  author  says: 

"The  principle  is  now  settled  that  the  statu- 
tory prohibition  is  equally  efficacious,  and  the 
illegality  of  a  breach  of  the  statute  is  the  same 
whether  a  thing  be  prohibited  absolutely  or 
only  nnder  a  penalty." 

To  the  same  effect  is  the  rule  announced  In 
the  case  of  De  Scbeppers  v.  Railroad,  179 
lU.  App.  298. 

The  Court  of  QvU  Appeals,  in  Its  opinion, 
cites  cases  from  New  Jersey,  Vermont,  and 
Kansas  to  support  its  holding  that  the  ordi- 
nance In  question,  in  so  far  as  it  imposed  the 
duty  on  the  defendant  to  keep  flagmen  at  the 
crossing  where  the  accident  occurred,  is  void, 
because  it  does  not  prescribe  a  penalty  for 
its  violation  In  this  particular;  but  when 
those  cases  are  examined  it  Is  found,  that 
in  each  case  the  ordinance  involved  prescrib- 
ed some  duty  for  the  protection  of  the  munic- 
ipality Itself,  and  not  f«r  the  protection 
of  individuals  composing  the  municipality. 
There  Is  a  marked  distinction  between  the 
two  classes  ot  ordinances.  The  former  can 
be  enforced  only  by  means  of  a  penalty, 
while  as  to  the  latter  the  violator  may  be 
called  to  answer  in  a  civil  action  by  the  in- 
dividual wbo  suffers  Injury  by  reason  of  Its 


violation.  McQuillln  on  Municipal  Corpora- 
tions, VOL  2,  S§  673,  674. 

[2]  We  do  not  understand  that  counsel  for 
the  defendant  controvert  the  general  and 
well-established  rule  to  the  effect  that  the 
violation  of  such  an  ordinance,  if  it  be  valid, 
is  negligence  per  se ;  but  It  is  Insisted  that  the 
ordinance  In  question  is  unreasonable  because 
it  limits  the  speed  of  trains  to  4  miles  an 
bour  at  said  crossing.  We  cannot  assent  to 
this  contention.  To  Justify  the  courts  in  de- 
claring void  an  ordinance  limiting  the  speed 
of  railroad  trains  within  the  limits  of  a  city, 
its  unreasonableness,  or  want  of  necessity, 
as  a  poUce  regulation,  must  be  clear,  mani- 
fest, and  undoubted.  Central  R.  &  Bkg.  Ca 
V.  Brunswick,  87  Ga.  386,  13  S.  E.  520 ;  Gratiot 
V.  Railroad,  116  Mo.  450,  21  S.  W.  1094,  16  I* 
R.  A.  189;  Louisville  &  W.  R.  Co.  v.  Webb, 
90  Ala.  185,  8  South.  518, 11  L.  R.  A.  674. 

In  this  last  case  it  was  held  that  an  ordi- 
nance limiting  the  rate  of  speed  of  locomo- 
tives moving  within  the  city  to  4  miles  an 
hour  was  a  reasonable  police  regulation. 

Numerous  cases  could  be  dted  holding  sim- 
ilar ordinances  reasonaUe,  and  especially  is 
this  true  of  ordinances  applying  to  trains 
and  locomotives  being  operated  within  and 
through  populous  sections  of  cities,  and  over 
muchly  traveled  streets,  ^e  evidence  shows 
that  Market  street,  in  the  dty  of  Chattanoo- 
ga is  the  prindpal  street  of  the  city,  and  is 
extensively  traveled. 

[3]  We  do  not  think,  in  view  of  the  evi- 
dence offered  by  the  plaintiff,  that  it  can  be 
held  that  the  trial  Judge  committed  error  in 
not  directing  a  verdict  in  favor  of  the  de- 
fendant upon  the  third  count  of  the  plain- 
tiffs declaration.  The  plaintiff  expressly 
testified  that  there  was  no  flagman  or  watch- 
man on  duty  at  the  crossing  at  the  time  of 
the  collision ;  that  no  agent  or  servant  of  the 
company  gave  any  signal  or  warning  of  the 
approach  of  the  train  whatever.  He  also 
offered  evidence  tending  to  show  that  the 
train  was  moving  at  the  time  of  the  collision, 
at  a  speed  in  excess  of  that  prescribed  by  the 
ordinance.  Several  witnesses  testified  that 
the  train  was  moving  at  the  rate  of  from  10 
to  12  miles  an  hour  at  the  time  It  collided 
with  the  plaintiff's  automobile.  In  view  of 
this  evidence,  it  Is  manifest  that  the  trial 
judge  acted  properly  in  not  directing  a  ver- 
dict in  favor  of  the  defendant. 

14]  There  can  be  no  constitutional  exercise 
of  the  power  to  direct  a  verdict  in  any  case 
where  there  is  a  dispute  as  to  any  material 
evidence,  or  any  legal  doubt  as  to  the  conclu- 
sion to  be  drawn  from  the  whole  evidence  up- 
on the  Issues  to  be  tried,  but  the  case  must 
go  to  the  Jury.  Tennessee  Central  R.  R.  Co. 
V.  Morgan,  132  Tenn.  1,  175  S.  W.  1148 ;  Not- 
man  v.  Southern  R  Co.,  119  Tenn.  401,  104  S. 
W.  1088 ;  Kinney  v.  T.  &  M.  V.  R.  R.  Co.,  116 
Tenn.  450,  92  S.  W.  1116. 

[C]  In  considering  defendant's  motion  for 
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a  directed  verdict,  that  view  of  the  evidence 
most  favorable  to  the  plaintiff's  case  must  be 
taken  by  the  court,  and,  If  there  is  any  doubt 
as  to  the  conclusion  to  be  drawn  from  the 
whole  evidence,  the  motion  must  be  denied. 
Nashville  v.  Reese,  138  Tenn.  471,  197  S.  W. 
492,  L.  B.  A.  1918B,  349. 

[•]  It  is  true  that  there  was  a  conflict  in 
the  evidence.  The  defendant  offered  evi- 
dence tending  to  show  that  it  had  two  flag- 
men on  duty  at  the  crossing  at  the  time  of 
the  collision,  and  that  one  of  these  flagmffli 
was  preceding  the  train  across  at  the  time, 
and  as  required  by  the  ordinance  herein  re- 
ferred to;  that  when  the  front  car  had  readi- 
ed a  point  near  the  west  side  of  the  crossing 
the  plaintiff,  who  was  operating  bis  automo- 
bile at  a  high  rate  of  speed,  to  wit,  25  or  30 
miles  an  hour,  attempted  to  cross  immediate- 
ly in  front  of  the  train  by  swerving  his  car 
to  the  right,  and  in  so  doing  his  automobile 
was  struck  by  the  front  box  car.  The  Jury 
have  resolved  this  disputed  question  of  fact 
In  favor  of  the  plaintiff's  contention,  and  its 
finding  is  binding  upon  this  court. 

[7]  Nor  do  we  think  the  defendant's  conten- 
tion is  well  taken  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that 
the  Court  of  Civil  Appeals  should  therefore 
have  held  that  the  trial  judge  erred  in  not 
directing  a  verdict  In  his  favor  on  this 
ground. 

We  think  this  was  a  question  properly  de- 
terminable by  the  Jury  under  proper  Instruc- 
tions from  the  court  The  court  instructed 
the  jury  on  this  question  aa  follows: 

"Now,  It  was  the  duty  of  the  plaintiff  here 
to  exercise  ordinary  care  for  his  own  safety, 
that  is  such  care  as  you  would  expect  from  an 
ordinarily  prudent  person  situated  as  he  was 
there  at  that  time  and  place,  operating  an  au- 
tomobile as  he  was.  It  was  bis  duty  on  ap- 
proaching that  railroad  track  to  use  bis  senses 
of  sight  and  hearing,  and  if  he  saw  that  train 
approaching  or  upon  the  crossing,  or  if  b^  could 
have  seen  it  by  the  exercise  of  ordinary  care 
and  tried  to  run  around  it,  to  run  in  front  of 
it,  when  an  ordinarily  prudent  man  would  not 
have  done  it,  then  he  would  be  guilty  of  contrib- 
utory negligence,  and  if  that  proximately  con- 
tributed to  bring  about  the  death  of  his  wife,  he 
cannot  recover." 

Again,  in  a  subsequent  part  of  his  charge, 
the  U'lal  judge  instructed  the  jury  as  follows: 

"On  the  other  hand  the  defendants,  insist 
that  in  operating  their  train  they  were  comply- 
ing with  the  terms  of  this  ordinance;  that  it 
was  not  running  its  train  over  there  at  a 
greater  rate  of  speed  than  4  or  6  miles  an  hour; 
that  its  watctmien  were  there,  and  that  one  of 
the  trainmen,  one  of  the  switching  crew,  and 
one  of  the  watchmen  preceded  the  train  across 
the  crossing,  and  that,  after  the  train  became 
an  obstruction  at  the  crossing,  over  the  cross- 
ing, the  plaintiff  in  his  automobile  approached, 
running  at  a  negligent  and  rapid  rate  of  speed, 
at  an  unlawful  rate  of  speed,  and  undertook  to 
run  around  the  train,  and  ran  over  where  the 


curb  was  in  order  to  get  around,  and  that  while 
he  was  trying  to  get  around  he  was  struck  by 
the  train  and  pushed  down  the  track,  and  his 
wife  was  killed.  Now,  gentlemen  of  the  jury, 
if  yon  believe  from  the  evidence  that  the  de- 
fendants' contention  is  true,  or  if  the  plaintiff 
by  the  greater  weight  of  the  evidence  has  fail- 
ed to  show  you  that  it  is  not  true,  then  the 
plaintiff,  is  not  entitled  to  recover,  and  your 
verdict  should  be  in  favor  of  the  defendants. 
How  the  facts  are  is  for  you  to  determine. 
You  are  the  exclusive  Judges  of  the  facts,  the 
weight  of  the  evidence,  and  the  credibility  of 
the  witnesses.  Sou  will  take  the  law  as  giv- 
en you  in  charge  by  the  court." 

[J]  Where  there  is  a  controversy  in  re- 
spect of  the  facta  upon  which  the  defense  of 
contributing  negligence  is  predicated,  the 
question  should  be  submitted  to  the  jury. 
La  PoUette,  etc.,  R.  Co.  v.  Mlnton,  117  Tenn. 
416,  101  S.  W,  178,  11  Ll  B,  A.  (N.  S.)  478; 
Uallroad  y.  Bohan,  116  Tenn.  271,  94  S.  W. 
84 ;  Knoxvllle  v.  Cox,  103  Tenn.  368,  63  S.  W. 
734 ;  Robertson  v.  Cayard,  111  Tenn.  356,  77 
S.  W.  1056. 

[9]  We  think  the  charge  very  fully  present- 
ed the  defendant's  contention  of  contributory 
negUgence  to  the  jury;  In  fact,  the  charge 
on  this  question  was  more  favorable  to  the 
defendant  that  the  law  warranted.  The  dec- 
laration avers,  and  the  evidence  shows,  that. 
In  addition  to  the  plaintiff  (her  husband)  Mrs. 
Partridge  left  surviving  her  three  minor  chil- 
dren, and  under  chapter  86  of  the  Acts  of 
1897,  carried  Into  Shannon's  New  Code  at  sec- 
tions 4029al  and  4029a2,  the  damages  recov- 
erable go  to  the  plaintiff  and  said  children 
equally.  The  children  of  the  deceased  were  In 
no  way  at  fault  in  the  matter  of  their  moth- 
er's death,  and  the  fault  of  the  plaintiff  could 
not  prejudice  their  rights.  Only  the  benefld- 
ary,  whose  negligence  proximately  contribut- 
ed to  the  accident,  is  barred.  Z.  B.  Anderson, 
Administrator  v.  Memphis  Street  Railway 
Co.,  227  S.  W.  39,  decided  at  the  present  term 
of  the  court    Opinion  for  publication. 

[10]  Furthermore,  the  trial  judge,  in  his 
second  instruction  on  the  question  of  the 
plaintiff's  contributory  negligence  hereinbe- 
fore set  out,  placed  the  burden  of  proof  up- 
on the  plaintiff  to  show  by  the  greater  weight 
of  the  evidence  that  he  was  not  guilty  of  con- 
tributory negligoice  in  crossing  the  track 
of  the  defendant  upon  which  Its  train  was 
moving.  This  was  error  against  the  plalntifl:. 
The  burden  of  proof  was  on  the  'defokdant 
to  show  such  negligence. 

[11]  By  chapter  36  of  the  Acts  of  1917,  the 
drivers  of  automobiles,  crossing  a  railroad 
track  at  grade  on  public  roads,  are  required 
to  come  to  a  full  stop  at  a  distance  of  not 
less  than  10  nor  more  than  60  feet  from  the 
nearest  rail  of  said  track  before  crossing, 
and  their  failnre  to  do  ao  la  made  a  mis- 
demeanor. 

The  trial  judge  was  requested  by  the  de- 
fendant to  dtarge  the  Jury  that  if  they  should 
find  from  the  evidence  that  the  crossing  at 
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which  the  acdde&t  occnrred  •w&a,  at  grade, 
and  that  there  was  no  flagman  or  watchman 
protecting  the  crossing,  it  was  the  duty  of 
the  plaintiff  to  hare  stopped  his  automobile 
at  a  distance  of  not  less  than  10  nor  more 
than  50  feet  from  the  nearest  rail  of  the  rail- 
road track  which  h»  was  approaching,  and 
upon  which  the  train  was  being  operated,  and 
If  he  failed  to  do  so  before  undertaking  to 
cross  the  track,  he  was  guilty  of  negligence 
per  se,  or  negligence  as  a  matter  of  law, 
and  that  If  this  negligence  on  his  part  con- 
tributed proximately  to  the  accident  in  any 
degree,  the  plaintlfC  could  not  recover. 

We  do  not  think  that  (diapter  36  of  the 
Acts  of  1817  has  any  bearifig  on  the  plain- 
tiff's right  to  recover.  The  act  expressly 
provides  that  none  of  its  provisions  "shall  be 
construed  as  abridging  or  in  any  way  affect- 
ing the  common-law  right  of  recovery  of  liti- 
gants in  damage  suits  that  may  be  pending 
or  hereafter  brought  against  any  railroad 
company  or  other  common  carrier." 

We  think  this  provision  of  the  statute 
cats  off  the  right  of  the  defendant  to  rely 
on  its  violation  by  the  plaintiff  as  negligence 
vhidh  could  in  any  manner  affect  his  right 
to  recover. 

It  is  next  urged  by  the  defendant  that  the 
Court  of  ClvU  Appeals  erred  in  not  holding 
tbat  the  trial  Judge  should  have  submitted  in 
charge  to  the  Jury  a  number  of  other  special 
requests  offered  by  the  defendant  bearing 
upon  the  question  of  the  plaintiff's  contrib- 
utory negligence. 

There  are  nine  of  theise  requests,  and  we 
have  considered  each  of  them,  and  are  of  the 
opinion  that  it  was  not  error  to  refuse  them. 
We  think  the  court  fully  instructed  the  Jury 
upon  the  question  of  the  plaintiff's  contrib- 
utory negligence,  and,  as  before  stated,  the 
charge  upon  that  question  was  more  favor- 
able to  the  defendant  than  he  was  entitled  to. 
[12,13]  It  U  next  insisted  that  the  trial 


Judge  committed  error  in  instructing  the 
Jury  on  the  measure  of  damages.  The  jury 
was  instructed  on  this  point  as  follows:. 

"If  yon  find  in  favor  of  the  plaintiff,  it  will 
be  your  duty  to  fix  the  amount  of  his  recovery. 
The  measure  of  the  recovery  would  be  reasona- 
ble compensation  for  the  life  of  the  deceased. 
In  determining  that,  take  into  consideration 
her  age,  the  state  of  her  health,  her  expectancy 
of  life,  of  a  person  of  her  state  of  health  and 
age,  and  let  your  verdict  be  for  reasonable  com- 
pensation. If  you  find  for  the  defendant,  you 
will  so  state,  without  more." 

It  is  said  that  the  trial  court  shouild  have 
charged  the  Jury  that  the  measure  of  dam- 
ages was  the  pecuniary  value  of  the  Ufe  of 
the  deceased,  and  not  any  sentimental  value 
which  the  Jury  might  place  on  the  deceased's 
life,  and,  further,  in  arriving  at  the  value  of 
the  life,  it  should  be  taken  into  consideration 
that  at  best  the  duration  of  life  Is  uncertain. 

We  are  of  the  opinion  that  while  this  in- 
struction was  not  strictly  accurate,  in  that 
it  faUed  td  tell  the  Jury  that  the  plaintiff 
could  only  recover  for  the  pecuniary  value 
of  the  deceased's  life,  still  we  cannot  see 
wherein  the  defendant  was  prejudiced.  We 
do  not  think  that  the  verdict  Is  in  any  sense 
sentimental  It  is  not  for  more  than  the  rea- 
sonable pecimlary  value  of  the  deceased's  life 
when  her  age  and  state  of  health  are  taken 
into  consideration.  It  is  true  that  her  Ufe 
expectancy  was  not  shown,  but  it  was  shown 
that  she  was  only  34  years  of  age,  and  was 
in  good  health.  Therefore  she  necessarily 
had  a  long  life  expectancy,  and,  in  view  of 
the  proof,  we  do  not  think  it  can  be  said  that 
the  verdict  was  in  any  sense  the  result  of 
sentiment,  nor  do  we  think  it  is  excessive. 

The  judgment  of  the  Ck>urt  of  Civil  Appeals 
will  therefore  be  reversed,  and  the  judg- 
ment of  the  circuit  court  will  be  affirmed, 
with  costs. 
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BRIDGFORD    V.  STEWART    DRY    GOODS 
CO. 

(Court  of  Appeals  of  Kentacky.    May  20, 
1921.) 

1.  Negligence   9=>32( I)— Reasonable   care  re- 
quired as  to  customer. 

A  shopkeeper  owes  those  who  enter  its 
premises  by  invitation  the  duty  of  using  rea- 
sonable or  ordinary  care  to  keep  the  premis- 
es in  a  safe  condition,  but  is  not  an  insurer  of 
a  customer's  safety. 

2.  Negligence    «=35 1— Shopkeeper   may   allow 
customers  on  wet  floor. 

Where  its  basement  was  flooded  through 
no  negligence  of  shopkeeper,  it  is  not  bound, 
the  place  being  well  lighted,  to  erect  barriers 
in  order  to  exclude  customers. 

3.  Negligence  <S=>66(2)— Customer   knowingly 
going  on  wet  floor  assumes  risk. 

Where  plaintiff  a  customer  in  a  store  knew 
that  the  wooden  floor  of  the  basement  was  wet 
as  a  result  of  an  unusual  rainstorm,  plaintiff 
assumed  the  risk  of  injury  in  going  on  the  floor, 
which  was  well  lighted,  and  cannot  recover  for 
injuries  resulting  from  a  fall,  even  if  the  store- 
keeper be  otherwise  deemed  guilty  of  negli- 
gence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  Third  Division. 

Action  by  Nancy  Brldgford  against  the 
Stewart  Dry  Goods  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Edwards,  Ogden  &  Peak,  of  Louisville,  for 
appellant, 

Humphrey,  Crawford,  Middleton  &  Humph- 
rey, of  Louisville,  for  appellee. 

CLARKE,  J.  The  defendant,  now  appel- 
lee, conducts  a  department  store  in  Louisville 
and  maintains  on  the  basement  floor  a  check- 
room or  counter  for  use  of  its  patrons.  About 
3  o'clock  in  the  afternoon  of  July  29,  1919, 
plaintiff  went  to  this  checkroom  for  her  grip, 
and  In  walking  back  to  the  stairway  fell  and 
received  serious,  If  not  permanent.  Injuries. 
Just  a  few  minutes  before  this  the  floor  of 
the  basement  had  l>een  covered  about  an  inch 
deep  with  water,  as  a  result  of  an  unusual 
rainstorm.  It  is  conceded  by  counsel  for 
plaintiff  that  the  flooding  of  the  floor  was  not 
caused  by  any  negligence  upon  the  part  of 
defendant,  but  It  is  alleged  that  as  a  result 
thereof  the  floor  of  the  basement  was  wet, 
slick,  and  in  an  "unsafe  and  dangerous  con- 
dition for  persons  to  walk  upon  and  over, 
and  this  condition  was  known  to  the  defend- 
ant, its  agents,  servants,  and  employ^,  or 
could  have  been  known  by  it  and  them  by  the 
exercise  of  ordinary  care,  and  was  unknown 
to  this  plaintiff;  that  the  defendant  negli- 
gently failed  to  warn  or  notify  plaintiff  of 


the  unsafe  and  dangerous  condition  of  said 
floor  and  negligently  failed  to  place  barri- 
cades at  the  entrance  to  said  basement,  or 
otherwise  prevent  plaintiff  from  using  said 
floor."  These  allegations  of  the  petition  were 
denied  by  the  answer,  and  upon  a  trial  at 
the  conclusion  of  the  plaintiff's  testimony  the 
court  gave  a  peremtory  inetmction  in  favor 
of  the  defendant.  From  the  judgment  enter- 
ed thereon  the  plaintiff  has  prosecuted  this 
appeal. 

[1]  The  evide'nce  of  plaintiff  shows  that  she 
was  upon  the  premises  by  invitation  of  the 
defendant,  and  as  a  consequence  the  defend- 
ant owed  her  the  duty  of  using  reasonable 
or  ordinary  ca^e  to  keep  the  premises  In  a 
safe  condition,  but  was  not  an  insurer  of  her 
safety.  Anderson  &  Nelson  Distilleries  C©. 
V.  Hair,  103  Ky.  196,  44  S.  W.  658,  19  Ky. 
Law  Rep.  1822;  Branham's  Adm'r  v.  Bndc- 
ley  et  al.,  158  Ky.  848,  166  8.  W.  618,  Ann. 
Cas.  1915D,  861;    29  CJrc.  454. 

[2,  3]  The  evidence  shows  that  immediately 
upon  the  flooding  of  the  floor  and  before 
plaintiff  entered  the  basement  some  planks 
were  taken  up  at  one  end  of  same  to  allow 
the  water  to  run  through,  and  janitors  were 
put  to  work  mopping  up  the  floor  where  it 
was  wet;  that  the  basement  was  well  light- 
ed; that  there  were  no  barriers  erected  to 
prevent  plaintiff  from  going  on  the  floor, 
and  that  no  one  warned  or  notified  her  not 
to  do  so.  Plaintiff  testified  that  she  was 
caused  to  slip  and  fall  by  the  wet  or  damp 
condition  of  the  floor.  Upon  cross-examina- 
tion she  was  asked  and  answered  the  fol- 
lowing questions: 

"Q.  Yon  say  when  you  came  down  the  steps 
you  found  the  room  well  lighted?  A.  It  was 
well  lighted;    yes. 

"Q.  The  floor  was  perfectly  level  and  in  good 
condition  as  far  as  you  could  see?  A.  As  far 
as  I  could  see. 

"Q.  What  was  there  on  the  floor  that  could 
cause  anybody  to  sUpT  A.  From  where  they 
had  been  mopping. 

"Q.  That  is  all?    A.  That  is  all  I  could  see. 

"Q.  Just  a  little  dampness  on  the  floor  where 
they  had  just  finished  mopping,  evidently?  A. 
It  was  water,  from  the  condition  of  my  clothes. 

"Q.  Did  you  notice  this  dampness  as  you 
walked  toward  the  counter  for  your  grip?  A. 
No,  sir;  not  until  I  stood  there  waiting  for 
my  grip;  I  noticed  them  mopping  just  beyond 
the  checkroom,  past  me. 

"Q.  Then  you  noticed  the  floor  all  around 
you  was  slightly  moist?    A.  Yes. 

"Q.  And  that  it  was  in  that  condition  between 
the  check  counter  and  the  steps  that  you  were 
going  to?    A.  Yes. 

"Q.  So  when  you  walked  across  that  floor 
you  knew  it  was  moist?    A.  Yes." 

Upon  this  testimony  It  is  plain  that  the 
plaintiff,  while  she  was  waiting  at  the  coun- 
ter for  her  grip,  saw  the  porters  mopping  up 
the  floor,  and  that  the  floor  was  moist  be- 
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tween  the  check  counter  and  the  steps. 
Hence  she  knew  of  the  very  condition  which 
she  claims  rendered  the  floor  unsafe,  and 
her  accident  was  not  the  result  of  def«id- 
ant's  failure  to  give  her  notice  or  warning, 
even  If  it  be  conceded  that  ordinary  care 
required  notice  that  an  ordinary  wood  floor 
in  a  well-lighted  room  was  moist  or  damp, 
which  is  at  least  doubtful.  See  American 
Tobacco  Co.  ▼.  Adams,  137  Ky.  414, 125  S.  W. 
1067.  Certain  it  is  that  the  mere  fact  the 
floor  was  moist  or  damp  did  not  render  it 
so  dangerous  as  to  require  of  defendant,  in 
the  exercise  of  ordinary  care  for  the  safety 
of  its  customers,  that  It  should  place  bar- 
ricades across  the  entrance  to  the  basement 
and  prevent  its  use  altogether  until  the  floor 
was  entirely  dried  out.  We  are  inclined  to 
the  opinion  that  proof  simply  that  an  ordi- 
nary wood  floor  In  a  well-lighted  room  Is 
moist  or  damp  is  no  evidence  that  it  is  not  in 
a  reasonably  safe  condition  for  use,  but,  if 
mistaken  in  that,  we  are  quite  sure  that  one 
who  uses  such  a  floor  with  full  knowledge  of 
its  condition  assumes  any  and  all  risks  in- 
cident to  its  use.  We  are  therefore  of  the 
opinion  that  the  trial  court  did  not  err  in 
directing  a  verdict  In  favor  of  the  defendant 
Wherefore  the  Judgment  is  afllrmed. 


HINES,  Dliisetor  General  of  Railroads,  v. 
WILSON'S  ADM'X. 

(Court  of  Appeals  of  Kentucky.    May  20, 
1921.) 

1.  Appeal  and  error  <3=> 1 003— Verdict  unsup- 
ported by  evidence  cannot  be  allowed  to  stand. 

Under  Civ.  Code  Prac.  {  340,  subsec.  6,  a 
verdict  not  supported  by  the  evidence  will  be 
set  aside  and  the  cause  remanded,  even  though 
the  evidence  was  not  such  as  to  warrant  direc- 
tion of  verdict  for  defendant 

2.  Railroad*  ^9369(3)— Lookout   and  signals 
r«quired  where  tracks  are  used  by  public. 

Where  the  public  generally,  with  the  knowl- 
edge and  acquiescence  of  a  railroad  company, 
have  continually  used  its  tracks  as  a  footpath 
for  a  long  period  of  time,  the  presence  of  per- 
sona on  the  tracks  must  be  anticipated,  and  it 
is  the  company's  duty  to  give  warning  of  the 
approach  of  trains  and  to  operate  them  at  a 
reasonable  rate  of  speed,  maintaining  proper 
lookout,  and,  unless  signals  are  given,  an  engi? 
neer  has  no  right  to  assume  that  a  person  with 
his  back  to  the  train  knows  of  its  approach. 

3.  Railroads  «:9356( I)— Habitual  use  of  tracks 
determines  right  to  go  thereon. 

It  is  the  habitual  use  by  the  public  rather 
than  the  location  of  tracks  which  determines 
whether  (me  walking  thereon  is  a  trespasser  or 
Ucensee. 


4.  Railroads  «=9400(2)— License  to  use  tracks 
held  question  for  Jury. 

In  an  action  for  the  death  of  plaintiff's 
intestate,  who,  while  walking  on  the  railroad 
tracks,  was  strnck  by  a  train,  the  question 
whether  decedent  was  a  trespasser  or  licensee 
held  for  the  jury. 

5.  Railroads  €=»377— Injury  to  pedestrian  who 
steps  directly  In  front  of  train  not  actionable. 

If  a  train  is  operated  at  a  reasonable  speed, 
and  due  warning  of  its  approach  given,  and  look- 
out maintained,  while  passing  over  tracks  habit- 
ually used  by  the  public  as  a  footpath,  the  rail- 
road is  not  liable  for  injuring  one  so  using  the 
tracks,  if  he  leaves  a  place  of  safety  and  steps 
in  front  of  the  engine  when  the  distance  is  so 
short  that  it  is  impossible  for  the  engineer  in 
the  use  of  means  at  his  command  to  avoid  in- 
jury. 

Appeal  from  Circuit  Court,  Muhlenburg 
County. 

Action  by  Luden  WUscai's  administratrix 
against  Walker  D.  Hlnes,  Director  General 
of  Railroads.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  for  further 
proceedings. 

Taylor,  Eaves  tc  Sparks,  of  Greenville,  and 
Benjamin  D.  Warfleld,  of  Louisville,  for  ap- 
pellant. 

John  C.  Duffy,  of  Hopkinsville,  and  Hubert 
Meredith,  of  Greenville,  for  appellee. 

QUIK,  J.  The  Wlcklifle  mines  are  located 
about  one-half  mile  north  of  Browder,  a  town 
of  approximately  200  people.  These  mines 
had  been  in  operation  for  a  period  of  several 
months  prior  to  July  .9,  1918,  on  which  date 
appellee's  intestate  was  killed  while  going 
from  Browder  to  the  mines.  The  accident 
happened  about  6:30  in  the  morning. 

The  railroad  depot  is  located  near  the 
south  side  of  the  town.  The  coal  company's 
commissary  to  the  north  of  the  depot  fronts 
on  the  railroad,  as  do  a  number  of  residences 
in  the  town.  To  the  north  of  the  depot  is  a 
road  crossing.  About  one-fourth  mile  south 
of  the  depot  is  a  signal  post  From  this 
point  for  about  one-half  mile  north  the  track 
is  straight  and  level.  Some  15  to  30  miners 
daily  used  this  track  at  that  time  in  the 
morning  on  their  way  to  the  mines.  '  In  ad- 
dition to  the  miners  the  track  is  used  by  other 
persons  in  the  neighborhood.  As  is  to  be 
expected,  the  witnesses  are  not  in  accord  as 
to  the  number  of  persons  so  using  the  track. 
Practically  all  the  witnesses  for  both  parties 
agree  that  a  north-bound  coal  train  which 
reached  Browder  at  that  time  whistled  when 
south  of  the  depot.  The  trainmen  say  the 
bell  was  ringing,  but  several  say  they  did  not 
hear  the  bell  ring.  Decedent  was  walking 
in  the  same  direction  in  which  the  train  was 
going,  and  when  the  engine  got  within  about 
30  feet  of  him  it  gave  several  shrill  blasts 
of  the  whistle.     Decedent  turned  his  head 
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Blightly,  aod  as  he  did  bo  he  was  strack 
and  Instantly  killed.  The  accident  happened 
about  200  yards  north  of  the  commissary. 

For  the  defendant  the  englnemen  testify 
that  In  addition  to  the  signal  for  the  depot 
they  whistled  for  the  crossing,  and  that  the 
bell  was  ringing.  They  saw  people  walking 
alongside  the  track,  but  no  one  was  on  the 
track  until  decedent  stepped  onto  the  track 
when  the  train  got  within  approximately  30 
feet  of  him.  As  soon  as  he  was  seen  to  leave 
a  point  of  safety  the  whistle  was  blown, 
but  too  late  to  avoid  the  acddeut.  Plain- 
tlfTs  witnesses,  with  one  exception,  corrobo- 
rate defendant's  testimony.  Only  one  of 
them  claims  to  have  seen  decedent  on  the 
track  at  a  greater  distance  than  30  feet  from 
the  train.  The  one  exception  is  a  miner  by 
the  name  of  Wherry,  who  says  he  was  100 
yards  ahead  of  decedent  when  the  train 
struck  htm.  He  heard  the  train  whistle  for 
the  depot,  but,  like  most  of  the  witnesses, 
heard  no  more  whistles  until  the  distress  sig- 
nal was  given. 

From  the  testimony  of  this  witness  it  Is 
Impossible  to  tell  Just  how  long  decedent  had 
been  on  the  main  track  before  he  was  struck 
by  the  engine. 

In  answer  to  a  question  as  to  how  far  de- 
cedent had  been  walking  down  the  track,  he 
answers: 

"I  suppose  he  was  walking  down  the  track  &0 
yards." 

When  asked  whether  people  ever  traveled 
up  and  down  the  track,  he  said: 

"No;  not  on  the  track;  I  suppose  not" 

This  witness  further  testified  as  follows: 

"Q.  After  Mr.  Wilson  got  on  the  track  in 
front  of  the  engine,  between  the  rails  on  the 
main  track,  I  will  get  you  to  state  whether  or 
not  the  engineer  could  have  stopped  that  train, 
in  time  to  have  prevented  the  injury;  you  say 
it  was  just  30  feet  away  7"  A.  Yoa  mean  after 
the  man  got  on  the  main  track? 

"Q.  Tes.  A.  I  don't  think  he  conld  have 
stopped  the  train  at  all  after  the  train  gave 
the  distress  signal." 

This  last  answer  Is  in  exact  agreement 
with  the  testimony  of  aU  the  witnesses  to  the 
accident.  At  the  time  the  distress  signals 
were  given  the  train  was  so  close  to  decedent 
It  was  impossible  for  him  to  have  gotten  out 
of  its  way.  The  trainmen  say  the  distress 
signals  were  sounded  as  soon  as  decedent 
started  toward  the  main  track.  There  is  no 
contrariety  in  the  proof  on  this  point.  It  is 
not  surprising  the  witnesses  do  not  agree  in 
their  estimate  of  the  distance  of  the  train 
from  Wilson  when  the  whistle  was  blown. 
According  to  Wherry's  supposition,  Wilson 
had  been  on  the  track  for  50  yards.  No  other 
witness  fixes  the  distance  exceeding  SO  feet 
No  one  testifies  the  distress  signal  was  not 
given  as  soon  as  Wilson  got  on  the  track  or 
attempted  to  do  so.    Whether,  thefefore^  U 


was  60  yards  or  90  feet,  all  agres  tlie  train 
could  not  have  been  stopped  in  time  to  have 
prevented  the  accident  Nor,  according  to  the 
weight  of  the  evidence,  was  the  train  moving 
at  an  excessive  rate  of  speed  at  the  time. 

Wherry  says  he  was  100  yards  ahead  of 
Wilson  when  the  train  bit  him,  and  that 
there  was  a  bunch  of  men  along  there  at  the 
time  on  their  way  to  work.  He  does  not 
state  when  he  first  turned  around,  but  wheth- 
er it  was  when  the  distress  whistle  was 
heard  by  him,  or  before.  It  Is  Quite  possible 
from  his  position  looking  straght  backward, 
and  considering  the  presence  of  men  on  the 
track,  he  conld  have  been  mistaken  In  his 
estimate  of  the  distance  between  the  train 
and  Wll8<ni  when  he  saw  the  latter  on  the 
track. 

ft]  Considering  the  record  from  any  view- 
point, it  presents,  at  most,  a  case  cognizable 
under  Civil  Code,  {  840,  subsec.  6,  which  au^ 
thorites  a  new  trial  when  the  verdict  or  de- 
cision is  not  sustained  by  sufficient  evidence. 
As  said  In  L.  &  N.  R.  R.  Co.  V.  Baker's 
Adm'r,  183  Ky.  795,  210  S.  W.  6T4,  under 
this  section  a  verdict  will  not  be  set  asldQ 
unless  it  is  flagrantly  against  the  evidence, 
but  when  such  is  the  case  it  is  not  only  the 
right,  but  the  duty,  of  the  oourt  to  reverse 
and  remand  for  a  new  trial.  This  must  be 
the  order  here, 

[2]  It  is  urged  by  defendant  that  it  was 
entitled  to  a  directed  verdict,  but  with  this 
conclusion  we  cannot  agree. 

There  were  two  tracks  at  Browder,  the 
main  track  and  the  siding.  Their  use  is  va- 
riously stated  by  the  witnesses  as  being  from 
40  to  300  persons  daily.  Where  the  public 
generally,  with  the  knowledge  and  acquies- 
cence of  the  railroad  company,  have  continu- 
ously used  its  tracks  for  a  long  period  ot 
time,  the  presence  of  pers<ms  on  the  track  at 
the  point  where  it  is  so  used  must  be  antici- 
pated by  the  company  In  the  running  of  its 
trains  thereon,  and  It  is  the  company's  duty 
In  the  movement  of  cars  at  such  places, 
whether  In  the  daytime  or  at  night,  to  give 
warning  of  the  approach  of  its  trains,  and 
to  operate  same  at  a  reasonable  rate  of  speed 
and  to  maintain  a  proper  lookoat  Unless 
signals  are  given,  the  engineer  has  no  right 
to  assume  that  a  person  with  his  back  to 
the  train  knows  of  Its  approach. 

[3-6]  It  Is  the  habitual  use  rather  than  the 
location  of  the  tracks  that  determines  the 
question  whether  one  is  a  trespasser  or  li- 
censee. Whether  there  was  such  use  In  the 
present  Instance  was  for  the  Jury,  and  if  the 
tracks  between  Browder  and  the  mines  were 
habitually  used  at  the  time  of  morning  when 
decedent  was  killed  by  such  large  numbers  of 
persons  as  to  Impose  upon  the  company  the 
exercise  of  the  duties  above  mentioned,  the 
company  would  be  liable  if  it  fiiiled  on  the 
occasion  mentioned  to  perform  lliese  duties. 
There  Is  no  question  of  lookout  In  this  case, 
because  the  engineer  admits  he  saw  the  peo- 
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pie  on  the  track.  If,  however,  the  train  was 
being  operated  at  a  reasonable  rate  of  speed, 
and  due  warning  of  Its  approach  was  given 
and  lookout  maintained,  the  company  would 
not  be  liable  If  decedent  left  a  place  of  safe- 
ty and  got  on  the  track  In  front  of  the  engine 
at  a  time  when  the  distance  between  decedent 
and  the  engine  was  so  short  that  It  was  Im- 
possible for  the  engineer  of  said  train,  in 
the  use  of  the  means  at  his  command,  to 
st(9  or  check  the  train  In  time  to  avoid  the 
Injury. 

These,  and  these  only,  are  the  issues  triable 
upon  the  next  calling  of  the  case;  the  evi- 
dence being  gubstantlally  the  same  as  upon 
the  first  trial. 

The  conclusions  reached  render  unneces- 
sary reference  to  other  points  raised  by  de- 
fendant's connsel;  e.  g.  alleged  error  of  the 
court  In  refusing  to  grant  a  continuance  on 
the  ground  of  an  absent  witness.  Nor  do  we 
find  it  necessary  to  discuss  the  question  of  In- 
structions. Upon  a  new  trial  the  court  should 
instruct  the  jury  In  accordance  with  the 
views  herein  expressed. 

Wherefore  the  judgment  is  reversed  for 
farther  proceedings  consistent  herewith. 


COMMONWEALTH  v.  FARMERS'  BANK  OF 
KENTUCKY  et  al. 

(Court  of  Appeals  of  Kentucky.    May  20, 
1921.) 

1.  Depositaries  <8=>  10— Commonwealth  can  re- 
cover from  deposKory  only  balance  above 
payments  from  defaulter's  surety. 

Where  a  bank  in  which  the  funds  of  the 
commonwealth  had  been  deposited  bad  paid  out 
sums  on  checks  fraudulently  indorsed  by  an  as- 
sistant auditor,  the  commonwealth  cannot  re- 
cover from  the  depository  more  than  the  dif- 
ference between  the  amount  of  the  checks  so 
paid  and  the  amount  which  the  commonwealth 
had  received  from  the  assistant  auditor's  surety, 
since  theJ>ank  was  under  no  obligation  to  re- 
imburse the  surety. 

2.  Depositaries  «3>I3— Surety  of  dofaiilting 
employee  held  real  party  In  interest  to  suit 
la  name  of  oemmonwealth. 

In  a  suit  brought  in  the  name  of  a  com- 
monwealth against  a  state  depository  to  re- 
cover the  amount  paid  by  the  depesitory  on 
checks  fraudulently  indorsed  by  the  assistant 
auditor,  where  It  was  stipulated  between  the 
commonwealth  and  the  surety  of  the  officer 
that  from  any  recovery  in  that  suit  the  sure- 
ty was  first  to  be  paid  the  amount  it  had  paid 
to  the  commonwealth  and  an  attorney's  fee, 
and  the  amount  payable  to  the  surety  exceeded 
the  amount  which  could  have  been  recovered 
from  the  bank,  the  surety  was  the  real  party 
in  interest  within  Civ.  Code  Prac.  S  18,  so  that 
the  suit  by  the  commonwealth  must  be  dis- 
missed. 


▼.  FARMEES'  BANK  25 

S.W.) 

Appeal    from  Circuit     Gonrt,     Franlclin 

County. 

Suit  by  the  Commonwealth  of  Kentucky 
against  the  Farmers'  Bank  of  Kentucky  and 
others.  From  a  judgment  dismissing  the  pe- 
tition, plaintiS  appeala    AfOrmed. 

Eli  H.  Brown,  Jr.,  of  Louisville,  Chas.  H. 
Morris,  of  Frankfort,  Lewis  A.  Nuckols,  of 
Roanoke,  Va.,  Brown  &  Nuckols,  of  Frank- 
fort, and  Chas.  I.  Dawson,  Atty.  Gen.,  for  the 
Commonwealth. 

Guy  H.  Briggs,  Elwood  Hamilton,  J.  C.  W. 
Beckham,  and  Hamilton  &  Polsgrove,  all  of 
Frankfort,  for  appelleea 
I 

QUIN,  J.  Charles  EL  Booe  was  connected 
with  the  office  of  Auditor  of  Public  Accounts 
of  the  State  of  Kentudcy  for  several  years, 
and  daring  the  lncumb«icy  of  Auditor  S.  W. 
Hager  acted  as  derk  and  also  Assistant  Au- 
ditor. Following  the  expiration  of  Hager's 
term  of  office  It  was  discovered  tlutt  through 
the  manipolations  and  fraudulent  indorse- 
ments of  Booe  there  had  been  paid  out  on 
checks  issued  and  signed  by  the  State  Treas- 
urer the  sum  of  over  $30,000. 

Under  Ky.  Stats,  f  4692,  the  Treasurer  is 
directed  to  designate  in  writing  to  the  Gov- 
ernor not  less  than  three  solvent  banks  as 
state  depositories,  and  under  this  designation 
the  appellee  on  January  16,  1804,  was  select- 
ed as  one  of  the  state  depositories,  and  con- 
tinued as  such  during  the  period  involved  in 
this  litigation.  As  required  by  law,  appellee 
executed  bond,  with  approved  surety,  cove- 
nanting with  the  commonwealth  that  it  would 
p&y  over  when  demanded  all  money  deposited 
with  it  by  the  Treasurer  and  comply  with 
all  the  requirements  of  law  relating  to  it  as 
a  depository.  During  the  years  named  ap- 
pellee paid  the  sum  of  131,414.88  on  326 
checks  fraudulently  Indorsed  by  Booe.  Of 
this  sum  about  $22,000,  the  proceeds  of  141 
checks,  was  paid  by  appellee  direct  to  Booe, 
mostly  upon  che<^  upon  which  he  had  in- 
dorsed the  name  of  the  payee,  usually  a  fic- 
titious iwrson,  followed  by  his  own  Indorse- 
ment, and  on  the  remaining  185  checks  appel- 
lee paid  the  sum  of  about  $9,000  to  different 
persons,  Including  local  merchants  from 
whom  Booe  had  procured  the  money  on  simi- 
lar fraudulent  Indorsements.  Of  the  total 
amount  thus  paid  Booe  repaid  $1,481.82,  leav- 
ing a  balance  of  $29,033.06,  for  which  sum  re- 
covery Is  sought  in  this  action. 

The  Title,  Guaranty  &  Surety  Company  of 
Scranton,  Pa.,  was  surety  upon  a  bond  exe- 
cuted to  Hager  by  Booe  for  the  faithful  per- 
formance of  the  tatter's  duty  as  clerk  and 
Assistant  Auditor. 

In  a  suit  Instituted  by  the  commonwealth 
against  Hager  and  his  surety,  the  United 
States  Fidelity  k  Guaranty  Company,  seeking 
to  recover  the  amount  of  this  defalcation. 
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Hager  filed  a  cross-petition  against  Booe's 
surety  asking  that  it  be  required  to  pay  to 
Hager  such  sums  as  might  be  recovered 
against  him  by  the  state.  During  the  pend- 
ency of  that  suit  a  stipulation  was  signed  by 
the  parties  wherein  for  the  consideration  of 
$17,500  paid  by  the  Title,  Guaranty  &  Sure- 
ty Company  to  the  commonwealth,  and  the 
settlement  of  the  costs  of  that  action,  the 
commonwpalth  agreed:  (a)  To  dismiss  with- 
out prejudice  the  pending  suit  against  Hager 
and  his  surety ;  (b)  not  to  insist  any  further 
upon  the  payment  of  said  claim  by  Hager  or 
bis  surety;  (c)  to  Institute  suit  or  suits 
against  the  various  state  depositories  and 
their  sureties  for  the  recover^  of  said  clalia. 
It  was  further  stipulated  that  the  Attorney 
General  was  to  appear  as  counsel  for  the 
state  in  said  proceedings  and  co-operate  with 
counsel  employed  by  Booe's  surety;  such 
counsel  to  be  anthorlzed  to  r^resent  the 
state  in  such  proceedings  without  cost  or  ex- 
pense to  the  state,  the  surety  company  to  as- 
sume the  cost  Incident  to  such  litigation.  It 
was  further  provided  In  said  agreement  that: 

"In  the  event  a  recovery  from  said  deposi- 
tories on  their  sureties  is  had  on  such  claim, 
out  of  such  recovery  the  Title,  Guaranty  & 
Surety  Company  is  to  be  repaid  the  said  sum  of 
$17,500,  together  with  the  costs  and  expenses 
incurred  by  it.  Including  a  reasonable  attor- 
ney's fee,  such  fee  in  no  event  to  exceed  $2,000, 
and  the  excess,  if  any,  of  such  recovery  over 
and  above  the  amount  to  be  repaid  to  said 
company,  as  above  indicated,  is  to  belong  to  the 
state  of  Kentucky." 

After  the  dismissal  of  that  action  the 
present  suit  was  Instituted  by  the  common- 
wealth against  appellee  and  its  sureties  seek- 
ing to  recover  the  sum  so  paid  out  by  appel- 
lee on  the  checks  aforesaid,  less  the  amount 
returned  by  Booe.  Upon  final  hearing  the 
petition  was  dismissed,  and  an  appeal  has 
been  prosecuted  by  the  commonwealth. 

Having  reached  the  conclusion  the  lower 
court  correctly  ordered  a  dismissal  of  the  pe- 
tition, we  find  It  unnecessary  to  discuss 
many  of  the  points  raised  by  respective  coun- 
sel. 

[1]  The  commonwealth,  which  sues  In  its 
own  name,  has  been  paid  the  sum  of  $17,500, 
so,  at  roost,  it  is  not  entitled  to  a  recovery 
exceeding  the  difference  between  that  sum 
and  the  net  amount  of  the  defalcation,  or 
$12,433.06,  and  this  sum  Is  subject,  under  the 
stipulation  aforesaid,  to  a  further  deduction 
of  $2,000  as  the  agreed  fee  to  special  counsel. 
While  the  commonwealth  appears  as  the 
nominal  and  only  plaintiff,  it  is  obvious  that 
the  real  party  in  interest  is  none  other  than 
the  Title,  Guaranty  &  Surety  Company. 

The  brief  Is  from  the  pen  of  counsel  for 
the  surety  company ;  the  suit  is  being  prose- 
cuted without  cost  or  expense  to  the  com- 
monwealth. From  any  recovery  had  in  this 
action  It  is  provided  the  said  surety  com- 1 


pany  shall  first  be  reimbursed  for  the  amount 
it  has  heretofore  paid  the  commonwealth, 
next  Its  counsel  is  to  receive  $2,000,  and  then. 
If  there  is  any  excess  after  the  payment  of 
these  two  sums,  it  Is  payable  to  the  common- 
wealth. 

We  can  perceive  of  no  circumstances  under 
which  the  Title,  Guaranty  &  Surety  Com- 
pany might  be  entitled  to  reimbursement 
from  appellee  for  the  amount  paid  by  the 
surety  company  to  the  commonwealth.  It 
follows,  therefore,  that  the  amount  recover- 
able In  the  present  action  cannot  exceed  the 
net  amount  the  state  is  out  'by  reason  of 
Booe's  defalcation,  to  wit,  $12,433.06. 

[2]  The  stipulation  hereinbefore  referred 
to  is  set  out  In  full  in  appellant's  reply,  and 
it  is  alleged  that  said  writing  constitutes  the 
entire  agreement  between  tlie  commonwealth 
and  the  Title,  Guaranty  &  Surety  Company. 
Id  effect,  this  pleading  is  an  admission  on  the 
part  of  the  commonwealth  that,  in  the  event 
there  should  be  a  recovery  in  this  action,  out 
of  the  proceeds  of  said  Judgment  Booe's  sure- 
ty Is  to  receive  the  amount  It  has  heretofore 
paid  the  state,  and  is  to  have  its  counsel 
fees  settled  before  the  commonwealth  re- 
ceives anything.  Inasmuch  as  the  maximum 
sum  recoverable  in  this  action  Is  several 
thousand  dollars  less  than  the  amount  the 
commonwealth  has  stipulated  and  concedes 
is  payable  to  the  surety  company,  it  neces- 
sarily results  that  in  so  far  aa  the  common- 
wealth Is  concerned  this  Is  a  moot  case.  It 
has  no  interest  whatever  in  this  proceeding, 
and  can  have  no  share  in  any  Judgment  that 
might  be  rendered. 

In  avll  Code,  g  18,  it  is  provided: 

"Every  action  must  be  prosecuted  in  the  name 
of  real  party  in  interest,  except  as  is  provided 
in  section  21." 

The  provisions  of  section  21  have  no  ap- 
plication to  this  action. 

Within  the  meaning  of  the  Code  provision 
supra,  the  real  party  in  interest  is  the  one 
entitled  to  the  benefits  of  the  action  upon  the 
successful  termination  thereof,  and  this,  in 
the  present  instance,  could  mean  none  other 
than  the  Title,  Guaranty  &  Surety  Cbmpany. 
The  real  party  in  interest  Is  the  one  who  is 
actually  and  substantially  interested  in  the 
sub.rect-matter  as  distinguished  from  one 
who  has  only  a  nominal  interest  therein. 
The  test  Is:  Does  the  plaintiff  satisfy  the 
call  of  the  person  who  has  the  right  to  con- 
trol and  receive  the  fruits  of  the  litigation? 
Application  of  this  test  to  the  present  pro- 
ceeding would  necessarily  produce  a  negative 
answer.  The  authorities  on  this  question 
are  collated  in  the  case  of  Taylor,  etc.,  v. 
Hurst,  Trustee,  etc.,  186  Ky.  71,  216  S.  W.  95. 

It  is  impossible  to  read  the  contract  be- 
tween the  commonwealth  and  Booe's  surety 
without  reaching  the  conclusion  that  this 
action  is  prosecuted  solely  is  the  interest  and 
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for  the  benefit  of  said  snrety.  This  being 
tnie.  and  tbe  eommonwealtb  being  without 
right  to  maintain  tbe  action,  the  Judgment 
most  be,  and  la  accordingly,  affirmed. 


KRIEGER,  Coanty  Judge,  et  al.  v.  STAND. 
ARO  PRINTING  CO. 


(Court  of  Appeals  of  Kentucky; 
102L) 


May  20, 


1.  Counties  e=>t  IS— County  clerk  may  coatraet 
for  ballots  without  competitivo  bidding. 

Voder  Ky.  St.  Supp.  1918,  {  1465,  making 
it  the  duty  of  the  county  clerk  to  furnish  bal- 
lots, etc.,  the  fiscal  court  is  bound  by  his  con- 
tract just  as  It  is  bound  In  ease  of  a  contract 
by  the  sherifT  to  provide  election  booths  under 
section  1465,  and  competitive  bidding  is  unnec- 
essary,' Const.  {  247,  requiring  the  letting  of 
public  printing  of  tbe  state  on  competitive  bid- 
ding, having  no  application,  and  hence,  in  an 
action  by  a  printer  to  recover  for  the  printing 
of  ballots,  etc.,  an  instruction  requiring  the 
contract  to  have  been  let  on  competitive  bidding 
placed  an  unwarranted  burden  on  the  printer. 

2.  Appeal  and  error  9=>I033(5)  —  Defendant 
cannot  complain  of  Instruction  placing  undue 
burden  on  plaintiff. 

Defendant  cannot  complain  of  instruction 
placing  undue  burden  on  plaintiff. 

3.  Counties  <g=7 las'— Where  contract  Is  unen- 
forceable, bnt  services  and  work  are  accepted 
by  agency  empowered  to  contraot  therefor,  re- 
covery may  be  had  on  quantum  meruit. 

Where  the  contract  declared  on  is  unen- 
forceable, quantum  meruit  recovery  ma;  be  bad 
if  a  government  agency  has  accepted  the  serv- 
ices or  work  and  bad  power  to  make  the  valid 
contract  therefor;  hence  in  an  action  to  recov- 
er for  printing  ballots  for  tbe  county  derk  an 
instruction  allowing  a  recovery  on  the  quan- 
tum meruit  if  the  contract  was  unenforceable 
was  proper. 

4.  Counties  €=>li4 — County  derk  may  make 
binding  contract  for  printing  ballots. 

Under  Ky.  St.  Supp.  1918,  §  1465,  the  coun- 
ty clerk  may  make  a  binding  contract  for  the 
printing  of  ballots  for  an  election,  and,  where 
he  acts  within  his  powers  without  fraud,  the 
fiscal  court  cannot  repudiate  his  contract. 

5.  Trial  <g=»337— Judgment  reversed  where  Jury 
disregards  Instructions,  whether  right  or 
wrong. 

Instructions,  whether  right  or  wrong,  are 
binding  on  tbe  jury,  and  a  reversal  will  be  or- 
dered if  tbe  jury  disregards  the  same. 

6.  Countiss  9=> 1 2»— Verdict  In  favor  Of  print- 
er against  fiscal  court  not  contrary  to  Instruo- 
tions. 

Under  the  instructions  which  allowed  print- 
er who  furnished  ballots  under  contract  with 
the  county  clerk  to  recover  full  amount  of  his 
claim  if  the  work  was  let  on  competitive  bid- 
ding, etc.,  held,  that   evidence  warranted   the 


verdict  rendered  in  favor  of  tbe  printer,  and 
that  it  was  not  open  to  attack  as  contrary  to 

the  instructions. 

Appeal  from  Circuit  Conrt,  J^erson  Coun- 
ty, Common  Pleas   Brancb,  Third  Division. 

Action  by  the  Standard  Printing  Company 
against  William  Krleger,  County  Judge,  and 
others,  composing  the  Fiscal  Court  of  Jeffer- 
son County.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

John  B.  Baskin  and  J.  Matt  Chilton,  both 
of  Louisville,  for  appellants. 

Burnett,  Batson  &  Cary,  of  Louisville,  for 
appellee. 

CLARKE,  J.  This  is  an  appeal  by  the 
members  of  the  fiscal  court  of  Jefferson  coun- 
ty, to  whom  we  shall  refer  as  defendants, 
from  a  verdict  and  Judgment  against  them 
for  $2,169  in  favor  of  the  Standard  Printing 
Company,  called  plaintiff  herein. 

Tbe  Judgment  is  tbe  full  amount  of  plain- 
titTs  bill  for  supplying  to  the  county  derk  of 
Jefferson  county  all  of  the  supplies  for  the 
November,  1919,  election,  which  by  section 
1465,  vol.  3,  Kentucky  Statutes,  he  was  re- 
quired to  provide.  When  the  county  clerk, 
having  approved  tbe  bill,  presented  it  to  the 
fiscal  court  for  payment,  that  body  objected 
to  the  amount  charged  for  printing  each  of 
the  two  kinds  of  ballots  furnished,  and  re- 
duced the  amounts  charged  therefor  a  total 
of  $750,  allowing  only  $1,419  in  satisfacUon 
of  the  bill.  This  the  plaintiff  refused  to  ac- 
cept and  appealed  to  the  drcult  court,  where 
it  filed  a  petition  in  which  it  alleged  that  the 
several  items  of  the  bill  were  furnished  to 
the  county  clerk  npon  a  contract  and  at  the 
prices  set  out  in  the  bill.  The  defendants 
filed  an  answer  admitting  that  tbe  county 
was  Indebted  to  the  plaintiff  for  the  several 
items  set  out  in  the  bill  in  the  sum  of  $1,419, 
and  they  did  not  deny  the  alleged  contract; 
but  they  averred  that  the  charges  were  exces- 
sive and  fraudulent  to  the  extent  of  $615  for 
the  large  ballots,  and  to  the  extent  of  $135  for 
the  small  ballots ;  that  -either  the  clerk  was  ■ 
unfamiliar  with  the  value  of  such  work,  and 
plaintiff  had  practiced  a  fraud  upon  and  de- 
ceived him  as  to  the  real  value  of  same,  or 
else  the  clerk  and  plaintiff  had  fraudulently 
colluded  to  defraud  the  county  out  of  the 
said  sums  aggregating  $750;  ttiat  one  or  the 
other,  bnt  defendants  did  not  know  which,  of 
these  state  of  facts  was  true.  A  reply  tra- 
versing the  affirmative  allegations  of  the  an- 
swer completed  the  issues. 

Plaintiff  offered  evidence  to  prove  that  the 
county  clerk  had  awarded  It  a  contract  with- 
in tbe  time  required  by  law  and  upon  compet- 
itive bidding  for  printing  and  binding  the 
regular  or  large  ballots  which  contained  the 
names  of  all  candidates  for  tbe  sum  of  $1,- 
250 ;  that  the  small  or  constitutional  amend- 
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ment  banots  were  furnished  upon  order 
of  tbe  county  clerk  and  without  bids;  tbat 
there  was  no  fraad  or  collusion ; '  and  that 
the  sums  charged,  $1,250  for  the  large  bal- 
lots and  (375.50  for  tbe  small  ballots,  were 
customary  and  reasonable. 

Defendant's  erldence  tends  to  prove  tbat 
tbe  contract  for  printing  the  larger  ballots 
was  awarded  to  pialntUf  by  the  county  clerk 
coUuslvely  and  without  competitive  bidding; 
tbat  the  printing  and  binding  of  the  large 
ballots  was  reasonably  worth  only  from 
about  $600  to  $685  and  of  the  small  ballots 
from  $240  to  $250. 

At  the  conclusion  of  the  evidence  the  court 
overruled  motions  of  both  parties  for  a  di- 
rected verdict,  and,  over  the  objections  of 
each  party,  gave  to  the  Jury  a  single  Instruc- 
tion which  for  convenience  we  have  divided 
Into  two  parts  as  follows: 

"(1)  If  the  Jury  shall  believe  from  the  evi- 
dence that  the  county  clerk  gave  reasonable 
notice  to  persons  and  corporBtions  engaged  in 
the  printing  trade  in  the  city  of  Louisville,  who 
had  the  requisite  facilities  for  doing  the  work 
required,  of  bis  reqairements  of  election  para- 
phernalia for  tbe  November  election,  1919,  and 
of  the  time  within  which  bids  for  said  work 
would  be  received,  and  thereafter,  at  the  time 
fixed,  he  opened  said  bids  and  awarded  the 
work  to  tbe  lowest  and  best  bidder,  and  that 
the  Standard  Printing  Company  was  the  low- 
est and  best  bidder,  and  was  awarded  the  con- 
tract at  and  for  the  price  of  $2,169,  then  the 
law  is  for  the  plaintiff,  and  the  Jury  should  find 
for  the  Standard  Printing  Company  in  said 
sum  of  $2,168,  with  interest  from  December 
24,  1919." 

"(2)  But,  unless  yon  so  believe  from  the 
evidence,  or  if  you  believe  from  the  evidence 
that  the  plaintiff  and  the  said  derk  colluded 
for  the  purpose  of  enabling  tbe  plaintiff  to 
charge  said  county  an  unreasonable  price  for 
said  articles  and  work,  and  that  m  pursuance 
of  said  collusion,  if  they  did  so  collude,  the 
plaintiff  charged  said  county  unreasonable  pric- 
es for  the  articles  and  services  mentioned,  or 
any  part  thereof,  then  in  either  of  said  state 
of  events  you  can  only  find  for  the  plaintiff  the 
fair  and  reasonable  market  value  of  the  work 
and  services  performed  by  the  plaintiff  at  -the 
time  delivery  was  required  of  it,  to  wit,  October 
4,  1919,  with  or  without  interest  in  the  discre- 
tion of  the  Jury,  from  December  24,  1919,  the 
award,  however,  not  to  be  less  than  the  sum 
of  $1,419,  which  sum  the  defendant  adknits  as 
owing  to  the  plaintiff." 

For  reversal  defendants  Insist:  (1)  That 
tbe  instructions  given  are  prejudicially  er- 
roneous; and  (2)  that  tbe  Jury  disregarded 
the  instructions. 

[11  Tbe  first  part  of  the  instructloii  as- 
sumes, it  will  be  noticed,  that  the  law  re- 
quired that  the  contract  for  printing  the  bal- 
lots must  be  let  by  the  county  clerk  after  due 
notice  to  the  lowest  and  best  bidder,  and 
whether  or  not  this  is  true  is  the  principal 
question  at  Issue  upon  this  appeal. 

Section  1466  of  the  Statutes  makes  It  tbe 


duty  of  the  county  derk  to  furnish  the  bal- 
lots, tally  sheets,  and  certain  other  utensils 
required  in  holding  an  election.  Just  as  sec- 
tion 1467  makes  it  the  duty  of  the  sheriff  to 
provide  tbe  election  booths.  With  reference 
to  these  sections  of  the  statutes,  we  said  in 
Fiscal  Court  of  Jefferson  County  v.  Louis- 
ville Tent  &  Awning  Co.,  188  Ky.  466,  215  S. 
W.  88: 

"The  above  duties  are  intrusted  to  the  named 
officers,  who  are  necessarily  authorized  to  con- 
tract for  the  printing  and  supplies,  and  the  fis- 
cal courts  are  bound  by  their  contracts,  without 
any  previous  orders  by  that  court  authorizing 
the  officers  to  make  the  contracts,  •  *  *  and  the 
fiscal  court  is  bound  to  allow,  and  direct  to  be 
paid,  the  costs  of  booths  provided  by  the  sher- 
iff and  used  in  the  elections,  in  the  county, 
when  the  contract  for  the  booths  was  not  the 
result  of  fraud  and  practiced  by  the  vendor  up- 
on tbe  sheriff,  nor  of  fraudulent  collusion  be- 
tween the  sheriff  and  tbe  vendor." 

Section  1467  does  not  require  that  the  sher- 
iff shall  let  the  contract  for  furnishing  the 
booths  by  competitive  bidding,  nor  is  there 
any  provision  in  section  1465  or  elsewhere  In 
the  Statutes  requiring  tbe  county  clerk  to  let 
the  contract  by  competitive  bidding  for  the 
ballots  and  other  utensils  he  is  required  to 
provide  for  an  election.  It  is  quite  univers- 
ally held  that.  In  the  absence  of  a  constltu* 
tlonal  or  statutory  mandate,  competitive  bids 
are  not  necessary.  Braaten  ▼.  Olson,  County 
Treasurer,  28  N.  D.  236, 148  N.  W.  829;  State 
V.  Supervisors  of  Dixon  County,  24  Neb.  106, 
37  N.  W.  936;  State  V.  Lincoln  County,  85 
Neb.  346,  53  N.  W.  147;  Henry  County  v. 
Gillies,  138  Ind.  667,  88  N.  E.  40;  Riverside 
County  V.  Yawman,  etc.,  Co.,  3  Cal.  App.  691, 
86Pac.  900;  15  C.  J.  649. 

Counsel  for  defendants  concede  there  la  no 
such  statutory  mandate,  but  insist  that  sec- 
tion 247  of  the  Constltntlon,  which  requires 
that  contracts  for  "the  printing,  and  binding 
of  the  laws,  Journals,  department  reports  and 
all  other  public  printing  and  binding"  shall 
be  glv»i  to  the  lowest  responsible  bidder,  is 
applicable  here.  This  contract,  however,  la 
for  county  printing,  and  that  section  of  the 
Constitution  refers,  only  to  the  public  print- 
ing of  the  state,  as  Is  clearly  shown  by  the 
provision  therein  that  all  such  contracts  as 
are  referred  to  to  shall  be  subject  to  the  ap- 
proval of  the  Governor. 

[2,  S]  We  are  therefore  of  tbe  oi^nion, 
there  being  neither  constitutional  nor  stat- 
utory provision  requiring  the  county  derk  to 
purchase  by  C(Hnpetitlve  bidding  tbe  election 
supplies  he  must  buy  under  section  1465  of 
the  Statutes,  tbat  such  contracts  as  he  may 
make  therefor  are  binding  upon  tbe  fiscal 
court.  Just  as  are  the  contracts  of  sheriffs  for 
election  booths,  except  where  tbe  contract  is 
the  result  of  fraud  upon  the  part  of  the  veh- 
dor  or  fraudulent  collusion  between  the  ven- 
dor and  the  county  derk.    It  therefore  re- 
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salts  that  the  first  Instruction  given  is  erro- 
neous and  placed  npon  the  plaintiff  a  more 
onerous  burden  of  proof  than  the  law  author- 
ized, but  of  this  the  defendants,  of  course, 
cannot  complain.  Neither  can  they  complain 
of  the  second  instruction,  which  is  in  sub- 
stantial accord  with  the  only  instruction 
they  asked  the  court  to  give,  and  Is  besides 
correct  in  substance  If  not  in  form,  since  we 
have  held  more  than  once  that,  even  where 
the  contract  declared  upon  is  unenforceable, 
a  quantum  mcmlt  recovery  may  be  had  if  a 
governmental  agency  has  accepted  the  serv- 
ices or  work  and  had  the  power  to  make  a 
valid  contract  therefor.  NicholasviUe  Water 
Co.  V.  Board  of  Councilmen,  36  S.  W.  646,  38 
S.  W.  430,  18  Ky.  Law  Rep.  692;  City  of 
Providence  v.  Providence  Electric  Light  Co., 
122  Ky.  237,  91  8.  W.  664,  28  Ky.  Law  Rep. 
1015. 

[4]  Counsel  for  defendants  are  quite  in- 
sistent this  principle  is  not  applicable  here 
npon  the  theory  that  the  fiscal  court,  and  not 
the  county  clerk,  is  the  only  agency  empow- 
ered thus  to  bind  the  county.  But,  as  we 
have  already  seen  from  the  Fiscal  Court  v. 
Lonisville  Tent  &  Awning  Co.,  supra,  secticm 
1465  of  the  Statutes  empowers  the  county 
clerk,  instead  of  the  fiscal  court,  to  purchase 
and  receive  for  the  county  such  election  sup- 
plies as  are  here  involved ;  hence  it  is  to  his 
acts,  and  not  the  fiscal  court's,  we  must  look 
to  ascertain  whether  there  is  a  binding  con- 
tract or  an  acceptance  with  resultant  obliga- 
tion of  any  kind  npon  the  county.  There  is 
therefore  no  merit  in  defendants'  first  con- 
tention. 

Th^r  second  contenti<Mi,  that  the  Judgment 
must  be  reversed  because  the  Jury  disre- 
garded the  court's  instructions,  is  likewise 
untenable. 

[61  There  are  numerous  cases  to  sustain 
ttie  contention  that  the  instructions  given, 
whether  right  or  wrong,  are  binding  upon  a 
Jnry,  and  that  a  reversal  will  be  ordered  if 
the  Jury  disregards  the  court's  Instructions. 
Lynch  V,  Snead  Iron  Works,  182  Ky.  247, 
116  S.  W.  693;  St  Paul  Fire  ft  Marine  In- 
surance Co.  V.  Kendle,  163  Ky.  146,  173  S.  W. 
373;  Tellow  Poplar  Lumber  Co.  v.  Bartley, 
164  Ky.  763, 176  S.  W.  201. 

[•]  But  counsel  for  defendants  are  mis- 
taken as  to  the  facts.  A  verdict  for  plaintiff 
for  the  full  amount  of  its  claim  was  author- 
ized under  the  first  instruction  if  the  Jury 
believed  from  the  evidence  the  contract  was 
let  in  the  manner  therein  specified  or  under 
the  second  instruction  if  the  Jury  believed 
from  the  evidence  the  work  was  worth  the 
amount  charged  therefo;^  There  was,  as 
counsel  contends,  no  evidence  to  sustain  the 
verdict  under  the  first  instruction,  but  there 
was  evidence  that  the  work  was  worth  the 
amount  charged  therefor,  and  the  verdict  is 
therefore  sustained  by  the  evidence  under 


one  of  the  two  instructions   given  by  the 
court.    Hence  it  cannot  be  said  that  the  Jury 
disregarded  the  court's  Instructions. 
Wherefore  the  Judgment  is  affirmed. 


NATIONAL  COUNCIL  KNIQHTS  AND  LA- 
DIES OF  SECURITY  v.  DEAN. 

(Court  of  Appeals  of  Kentucky.    May  24, 
1921.) 

1.  Appeal  and  error  <S=3928 (5)— Omission  In 
Instruction  presumed  to  have  been  cured  by 
other  Instructions. 

Where  the  insurer  alleged  misrepresenta- 
tion by  insured  which  was  both  fraudulent  and 
false  and  material,  either  of  which  will  avoid 
a  policy  under  Ky.  St.  {  639,  an  instruction, 
which  submitted  only  the  defense  of  fraudulent 
misrepresentation,  does  not  require  reversal  of 
the  judgment  against  insurer,  where  the  other 
instructions  were  not  embraced  in  the  bill 
of  exceptions  or  made  part  of  the  rrcord  by 
order  of  the  court,  since  it  will  be  presumed 
that  they  correctly  presented  the  defense  that 
the  statement  was  false  and  material. 

2.  Appeal  and  srror  «=330l— Sufflolenoy  of  avl- 
denoe  to  sustain  verdict  not  reviewable  with- 
out motion  for  new  trial  on  tbat  ground. 

The  objection  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence  is  not  reviewable, 
where  appellant  did  not  ask  a  new  trial  on  that 
ground. 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action  by  John  C.  Dean  against  the  Na- 
tional Council  Knights  and  Ladies  of  Securi- 
ty. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  D.  Via,  of  Clinton,  for  appellant 
Bennett  Robbins  ft  Robblns,  of  Clinton, 
for  apiiellee. 

CLAY,  J.  John  C.  Dean,  the  beneficiary, 
brought  suit  against  the  National  Council  of 
Knights  and  Ladies  of  Security,  a  fraternal 
insurance  company,  to  recover  on  a  policy  in- 
suring the  life  of  his  daughter,  Susie  E. 
Dean.  The  company  pleaded  in  substance 
ttiat  Susie  B.  Dean  stated  In  her  application 
that  her  mother  died  of  "change  of  life," 
when,  as  a  matter  of  fact  she  died  of  tuber- 
culosis, and  that  Susie  E.  Dean  knew  that  the 
answer  was  false,  and  made  the  statement 
for  the  fraudulent  purpose  of  deceiving  the 
company  and  procuring  Insurance.  It  further 
pleaded  that  if  the  truth  had  been  known, 
it  would  not  have  Issued  the  policy.  On  the 
first  trial  there  was  a  directed  verdict  for  the 
plaintiff,  but  the  Judgment  was  reversed  on 
the  ground  that  the  evidence  of  Susie  B. 
Dean's  knowledge  of  the  falsity  of  the  state- 
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ment  was  suffldent  to  take  the  case  to  the 
Jury.  National  Council  of  Knights  and  La- 
dies of  Security  v.  Dean,  183  Ky.  43,  207  a 
W.  702.  On  the  next  trial  the  case  was  sub- 
mitted to  a  Jury,  which  returned  a  verdict  in 
favor  of  plaintiff.    Defendant  appeals. 

The  only  grounds  relied  on  for  a  new  trial 
were:  (1)  Admission  of  incoinpetent  evi- 
dence; (2)  rejection  of  competent  evidence: 
and  (3)  error  in  instruction  No.  3. 

Our  attention  has  not  l)een  called  to  the 
improper  admission  or  rejection  of  evidence, 
and  our  examination  of  the  record  convinces 
us  that  the  trial  was  free  from  error  In  these 
respects. 

[1]  Instruction  No.  3  is  as  follows: 

"The  court  instructs  the  jury  that  if  yon  be- 
lieve that  the  answer  given  by  the  assured, 
Susie  E.  Dean,  to  the  question  set  up  in  in- 
struction No.  2  was  untrue,  and  was  known  by 
her  at  the  time  of  making  of  the  application, 
or  the  receipt  of  said  policy,  to  be  untrue, 
and  was  made  by  her  for  the  purpose  of  de- 
ceiving the  defendant,  insurance  company,  and 
procuring  the  policy  thereby,  and  the  defendant 
insurance  company  was  deceived  into  issuing 
said  policy  by  such  untrue  statement,  which 
was  known  by  her  to  be  untrue,  the  law  is 
for  the  defendant,  and  the  jury  should  so  find." 

It  Is  insisted  that  a  representation,  if  false 
and  material,  will  defeat  the  policy,  even 
though  the  applicant  had  no  knowledge  of  its 
falsity,  and  that  the  above  instruction  is  er- 
roneous In  requiring  the  jury  to  believe  that 
the  false  statement  was  knowingly  made.  It 
is  true  that  our  statute  provides  In  effect 
that  a  misrepresentation,  which  is  either 
material  or  fraudiilent,  will  avoid  a  policy. 
Section  6.^59,  Kentucky  Statutes;  Security 
IJfe  Insurance  Co.  of  America  v.  Black's 
Adm'r.,  190  Ky.  23,  226  S.  W.  355.  Conced- 
ing that  the  answer  presented  two  defenses, 
one  that  the  statement  was  false  and  mate- 
rial, and  the  other  that  it  was  false  and 
fraudulent,  it  was  not  necessary  for  both  de- 
fenses to  be  presented  in  the  same  instruc- 
tion. Instruction  No.  3  presented  the  defense 
of  fraud,  and  was  correct  as  far  as  it  went. 
The  other  instructions  are  not  embraced  in 
the  bill  of  exceptions  or  made  a  part  of  the 
record  by  order  of  court,  and  it  will  lie  pre- 
sumed that  they  correctly  presented  the  de- 
fense that  the  statement  was  false  and  ma- 
terial. 

[2]  Counsel  for  the  company  devotes  the 
greater  portion  of  his  brief  to  a  discussion 
of  the  facts  in  an  effort  to  show  that  the  ver- 
dict was  not  correct.  It  appears,  however, 
that  the  comi>any  did  not  ask  a  new  trial  on 
the  ground  tliat  the  verdict  was  not  sustain- 
ed by  suthcient  evidence,  and  that  being  true, 
the  matter  is  not  subject  to  review.  Harts- 
field  V.  Pace,  189  Ky.  93,  224  S.  W.  647. 

Judgment  affirmed. 


HILL  et  al.  V.  BRIDGES  at  al. 

(Court  of  Appeals  of  Kentucky.    May  24, 
1921.) 

1.  Wills  <S=s>545(4)— Limitation  over  on  death 
of  child  held  to  relate  to  death  In  the  lifetime 
of  the  life  tenant. 

Under  a  will  providing  testator's  wife 
should  have  bis  personalty  and  the  full  use  of 
his  realty,  and  absolutely  his  personal  estate, 
and,  should  she  marry,  that  she  should  have 
her  distributable  part  of  the  land,  and  the  bal- 
ance be  equally  divided  between  the  children, 
and  if  any  of  the  children  should  marry,  and 
have  any  child  or  children,  that  such  child  or 
children  should  have  equally  their  father's  or 
mother's  portion  of  the  estate,  where  the  chil- 
dren survived  the  widow,  who  never  remarried, 
they  took  the  fee-simple  title  in  the  land,  in 
view  of  another  clause  in  the  will  providing 
that,  if  any  of  testator's  children  died  without 
issue  and  unmarried,  the  interest  of  such  de- 
ceased child  shall  pass  to  the  other  living  chil- 
dren and  their  representatives,  as  the  provi- 
sion for  limitation  over  to  grandciiildren  was 
appUcable  only  in  case  of  the  death  of  a  child 
of  testator  in  the  lifetime  of  the  wife,  the  life 
tenant. 

2.  Wills  <3=3439— intention  controls  other  rule* 
of  construction. 

Testator's  intention,  when  ascertainable, 
controls  the  interpretaUon  to  be  put  on  the 
will,  and  supersedes  all  other  rules  of  con- 
struction. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Suit  by  M.  W.  Bridges  and  others  against 
T.  B.  Hill  and  others.  From  Judgment  for 
plaintiffs,  defendants  appeal.    Aflirmed. 

R.  G.  Kern,  of  Mt.  Sterling,  for  appellants. 
W.  B.  White,  of  Mt  Sterling,  for  appellees. 

SAMPSON,  J.  The  second  clause  of  the 
probated  will  of  Willis  D.  M.  Bridges,  who 
died  domiciled  in  Montgomery  county  in  1871, 
and  which  will  gave  rise  to  this  lawsuit, 
reads  as  follows: 

"It  is  my  will  and  desire  that  my  beloved 
wife  Sarah  Bridges  shall  have  my  personal 
estate -and  the  full  use  of  my  real  estate  and 
absolutely  my  personal  estate  and  should  she 
marry,  it  is  my  will  that  my  said  wife  shall  have 
her  distributable  part  of  my  land  and  the  bal- 
ance to  be  equally  divided  between  my  children, 
and  if  any  one  of  my  children  should  marry, 
and  have  any  child  or  children,  it  is  my  will 
that  such  child  or  children  shall  have  equally 
their  fathers  or  mothers  portion  of  my  estate." 

The  testator  owned  about  125  acres  of  land 
at  the  time  of  his,  death.  His  widow,  who 
never  married,  lived  until  1907,  and  left  sur- 
viving them  their  four  children. 

This  action  seeks  two  things:  (1)  A  eoa- 
struction  of  the  will  of  Bridges ;  (2)  the  spe- 
cific performance  of  an  executory  contract 
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for  the  sale  of  a  tract  of  240  acres  of  land, 
of  which  57  acres  descended  from  Willis  D. 
M.  Bridges  aforesaid,  and  wliich,  it  is  con- 
tended by  appellant  Hill,  gave  a  life  estate 
to  the  widow  of  Bridges  and  at  her  death  or 
marriage,  to  the  testator's  children  for  life 
with  the  remainder  to  his  children's  children, 
If  they  should  marry  and  have  a  child  or 
children. 

Because  of  this  question  as  to  the  suffici- 
ency of  the  title  Hill,  the  purchaser  of  the 
land,  refused  to  accept  the  deed  of  M.  W. 
Bridges  or  pay  the  purchase  price. 

The  lower  court  construed  the  will  to  pass 
a  fee- simple  title  to  the  land  to  the  children 
of  testator,  of  whom  appellee  M.  W.  Bridges 
is  one,  adjudged  the  title  good,  and  directed 
the  purchaser  Hill,  to  accept  the  deed  of  M. 
W.  Bridges.    niU,  the  purchaser,  appeals. 

The  clause  of  the  will  above  quoted  is  so 
unsklllfully  and  awkwardly  worded  that  It  is 
difficult  to  arrive  at  and  certainly  know  the 
real  intention  and  purpose  of  the  testator. 
E^ridently  the  draftsman  of  the  will  was  not 
experienced  In  such  work,  nor  was  he  a  law- 
yer, if  we  may  judge  from  the  phraseology 
of  the  instrument. 

The  third  clause  of  the  will  may  throw 
some  light  on  the  question,  and  we  copy  it 
here: 

"It  is  my  win  and  desire  that  if  either  of  my 
children  shall  die  without  children  or  issue,  not 
having  a  living  husband  or  wife  alive,  then  it 
is  my  will  that  my  other  living  children  and 
their  representatives  sliall  have  equally  said 
estate  of  such  deceased  child— and  should 
the  wife  or  husband  of  such  child  survive  them 
it  is  my  will  that  said  wife  or  husband  have  a 
life  estate  in  said  child's  portion,  provided  that 
said  child  shall  die  without  leaving  child  or  chil- 
dren as  before  stated." 

[1]  Undoubtedly  the  testator  by  the  second 
dause  of  the  will  Intended  to  and  did  give  all 
his  personal  estate  to  his  wife  absolutely, 
but  only  gave  her  the  "full  use"  of  his  lands 
daring  her  life  if  she  did  not  marry.  In 
event  of  her  marriage  she  was  not  to  have 
the  rise  of  the  whole  of  his  lands,  but  only 
such  share  as  the  statute  gives  the  widow, 
the  balance  of  his  landed  estate  to  pass  to 
and  vest  immediately  upon  the  death  or  mar- 
riage of  the  widow  in  his  children,  share  and 
share  alike.  He  also  provided  in  case  of 
death  of  one  or  more  of  his  (Aildren  after  the 
estate  became  vecfted  in  them  by  the  happen- 
ing ot  one  of  the  contingencies  above  mention- 
ed that  the  share  or  shares  of  such  child  or 
children  should  go  to  and  vest  In  equal  por- 
tion  in   the   other  children   of   testator. 

In  arriving  at  the  foregoing  construction 
Of  the  will  we  have  had  resort  to  certain 
well-known  rules  of  construction  of  such  in- 
struments, one  of  such  rules  is  that,  where  an 
estate  is  devised  to  one  for  life  with  remain- 
der to  another,  and  If  the  remainderman  die 


without  child  or  Issue  then  to  another  person, 
the  provision  regarding  tlie  death  of  the  re- 
mainderman .  without  issue  relates  to  his 
death  during  the  existence  of  the  life  estate, 
and  not  after  its  termination.  Spacy  v.  Close, 
184  Ky.  523,  212  S.  W.  127. 

If  we  apply  this  rule  to  the  facts  of  this 
case,  the  will  giving  the  widow  a  life  estate 
with  remainder  to  the  children  of  testator, 
the  children  all  surviving  the  widow,  we 
must  hold  that  the  grandchildren  of  testator 
do  not  take  under  the  will  but  that  testator's 
children  took  the  whole  estate. 

[2]  But,  putting  aside  all  such  arbitrary 
rules  of  construction,  we  think  that  a  read- 
ing of  the  whole  testamentary  Instrument 
shows  with  reasonable  certainty  that  the 
testator  intended  to  give  his  wife  a  life  es- 
tate with  remainder  to  his  four  children, 
who  are  parties  to  this  action.  His  inten- 
tion, when  ascertainable,  controls  the  inter- 
pretation to'  be  put  upon  the  will  and  super- 
sedes all  other  rules  of  construction. 

Holding  this  to  be  the  correct  construction 
of  the  will,  it  follows  that  M.  "W.  Bridges  Is 
the  owner  of  the  land,  the  title  to  which  ap- 
pellant Hill  rejected,  and  the  lower  court 
correctly  so  held,  and  decreed  a  specific  per- 
formance of  the  contract  of  sale  of  the  land. 

Judgment  affirmed. 


JONES  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     May  18, 
1921.) 

1.  Criminal  law  €=370&— Laying  foundation  for 
impeachment  of  witness  without  introducing 
Impsaclilno  statement  held  improper. 

Cross-examination  of  witness  as  to  whether 
she  bad  not  made  statements  to  named  persons 
inconsistent  with  her  testimony  without  subse- 
quently calling  such  named  persons  to  impeach 
the  witness,  notwithstanding  foundation  so  laid, 
and  notwithstanding  the  presence  of  such  per- 
sons in  the  courtroom,  if  purpose  of  counsel 
was  to  damage  credibility  of  witness  without 
the  intention  of  impeaching  her  testimony,  was 
highly  improper. 

2.  Homldde  ®=9]58(2,  3)— Testimony  as  to 
defendant's  threat  held  too  Indeflnlte  and  re- 
mote. 

In  a  homicide  prosecution,  testimony  that 
some  two  months  before  the  killing  defendant 
stated  to  witness  that  "he  didn't  Imow  how 
mean  he  was  and  never  would  know  until  he 

killed  some  d- d  s of  a  b-^— ;    said  he 

was  going  to  kill  the  first  one  that  fooled  with 
him,  and  if  he  couldn't  get  him  to  fool  with  him 
he  would  kill  him  one  anyhow,"  offered  as  evi- 
dence of  a  threat  held  incompetent;  the  threats 
being  too  indefinite  and  remote. 
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a.  HoMlcMe  «=»338(4)-.W1thdrawal  of  testi- 
mony from  Jary  before  submlssloo  of  case 
cured  error  In  introduotlon. 

In  a  homicide  prosecution,  error  in  intro- 
dnction  of  incompetent  testimony  as  to  indefi- 
nite and  remote  threat  held  cured  by  withdraw- 
al of  testimony  from  the  jury  before  the  ease 
was  submitted  to  it. 

4.  Criminal  law  «=3706— Action  of  prosecuting 
attorney  In  Insisting  upon  Introduction  of  tes- 
timony knowing  It  to  be  Incompetent  held  Im- 
propsr. 

Action  of  commonwealth's  attorney  in  in- 
sisting upon  the  introduction  of  testimony 
known  by  him  to  be  incompetent  for  the  pur- 
pose of  getting  it  before  the  jury  with  the 
thought  that  it  would  influence  jurors,  even 
though  it  should  be  thereafter  withdrawn,  held 
improper. 

5.  Homicide  (3=9190(7)  —  Uooommuolcated 
threats  admissible. 

In  homicide  prosecution,  in  which  defendant 
claimed  to  have  acted  in  self -defense,  testimony 
as  to  threats  made  by  deceased  held  admissible, 
though  uncommanicated  to  defendant. 

•.  Criminal  law  ^sl  186(4),  1 189— Misconduct 
of  counsel  and  newly  discovered  evidence  held 
ground  for  reversal  and  new  trial. 
In  a  homicide  prosecution,  in  which  the 
commonwealth's  attorney  laid  a  foundation  for 
impeachment  of  defendant's  witness  without  in- 
troduction of  impeaching  testimony,  and  insist- 
ed on  the  introduction  of  incompetent  testimony, 
where  there  was  evidence  that  he  knew  the 
testimony  to  be  incompetent,  but  sought  to  have 
it  introduced  for  its  effect  upon  the  jury,  even 
though  it;  should  be  subsequently  withdrawn, 
and  in  which  there  was  newly  discovered  evi- 
dence for  defendant,  which  could  not  have  been 
discovered  before  the  trial,  the  court's  refusal 
to  grant  a  new  trial  under  Cr.  Code,  §  271,  sub- 
sec.  7,  entitling  defendant  who  has  not  received 
a  fair  and  impartial  trial  to  a  new  trial,  was 
error  prejudicial  to  defendant's  substantial 
rights,  authorizing  the  Court  of  Appeals  to 
reverse  the  judgment  of  conviction  with  direc- 
tion to  grant  a  new  trial,  under  section  340. 

Appeal  from  Clrcalt  Court,  Whitley 
County. 

Rubs  Jones  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Reversed, 
with  directions. 

Stephens  &  Steely  and  Tye  &  Slier,  all  of 
Williamsburg,  for  appellant. 

Chas.  I.  Dawson,  Atty.  Qen.,  and  Thos.  B. 
Mc  Gregor,  Asst.  Atty.  Oen.,  for  the  Common- 
wealth. 

G^HOMAS,  7.  •Upon  his  trial  under  an  In- 
dictment for  voluntary  manslaughter  where- 
in be  was  accused  of  killing  Dewey  Smith, 
the  appellant,  Russ  Jones,  was  convicted,  and 
his  punishment  fixed  at  a  term  of  five  years' 
couflnement  in  the  penitentiary,  upon  which 
Judgment  was  pronounced.  Defendant's  mo- 
tion for  a  new  trial,  which  contained  about 


15  reasons  why  it  should  be  granted,  waa 
overruled,  and  he  prosecutes  this  appeaL 
Many  of  the  specified  reasons  in  the  motion 
are  extremely  technical,  and,  we  tlilnk, 
wholly  immaterial,  and  In  the  course  of  tbis 
opinion  we  shall  refer  to  and  consider  only 
those  which  we  deem  worthy  of  notice. 

The  facts  of  the  case  are  comparatively 
short,   and   there  exists  but  little,  if   any, 
material  contradiction   In  the  testimony    of 
the  witnesses.    The  killing  occurred  bettveen 
9  and  10  o'clock  on  the  night  of  October  2, 
1920,  on  a  public  road  in  Whitley  county. 
There  was  a  bright  moonlight,  but  the  place 
of  the  killing  was  in  the  shadow  of  a  tree, 
thus  preventing  some  of  the  witnesses,   ex- 
cept those  immediately  present  at  the  place 
of  the  shooting,  from  seeing  exactly  what 
occurred.    Hence  the  only  witnesses  who  saw 
or  pretended  to  testify  as  to  what  happened 
at  the  time  of  the  shooting  were  the  defeud- 
ant  and  Grace  Worley,  a  young  lady  between 
15  or  16  years  of  age.    There  had  been    a 
box  or  pie  party  at  Thomps  White's  school- 
house  in  the  earlier  part  of  the  evening,  but 
it  was  over  with  by  abont  9  o'clock,  and  tlie 
attendants  started  for  their  respective  homes. 
Defendant  and  one  or  two  others  went   to 
that  party  traveling  horseback  or  mulebaci 
and  accompanied  by  no  lady  companion,  and 
the  same  was  true  as  to  the  deceased,  Dewey 
Smith.    Miss  Worley  and  another  young  lady 
went  to  the  party   unaccompanied  by  any 
gentlemen,  and  they  rode  the  horse  of  the 
father  of  the  former.    When  the  party  broke 
up  and  the  people  started  home,  the  latter 
rode  behind  defendant  on  the  animal  he  was 
riding,  while  her  companion  rode  behind  an- 
other young  gentleman  who  had  gone  to  the 
party   with   defendant,   and    another   young 
man  rode  the  horse  that  was  ridden  by  Miss 
Worley  in  going  to  the  party.    A  short  dis- 
tance from   the  schoolhouse   the   deceased 
passed  defendant  and  Miss  Worley,  and  be 
and  others  stopped  in  front  of  the  bam  of 
Doc  Smith,  who  was  the  father  of  deceased, 
and  were  engaged  in  a  discussion  as  to  wheth- 
er they  would  make  up  a  dance  to  be  held  at 
a  neighbor's  house  to  furnish  entertainment 
for  a  portion  of  the  rest  of  the  night.    This 
discussion  was  going  on  when  defendant  and 
Miss  Worley  and  the  other  couple  accompany- 
ing them  overtook  the  crowd  in  front  of  the 
bam,  and  during  the  conversation  deceased 
asked  Miss  Worley  if  she  would  attend  the 
dance  If  it  was  gotten  up,  when  she  answered 
in   substance   that   she   had   promised   her 
father  to  come  home  direct  from  the  box 
party,  and  that  she  felt  like  she  could  not 
attend   the   contemplated   dance;  and  some 
of  the  witnesses  say  that  she  stated  in  that 
connection  that  she  had  always  gone  with 
him  anywhere  he  wanted  her  to.    After  a 
little  while  she  got  upon  the  horse  that  she 
bad  ridden  to  the  party,  and.  In  company 
with  defendant,  started  down  the  road  In 
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the  directloB  of  tbeit  homes  with'  others  fol- 
lowing them  a  short  distance  behind.  In 
some  10  or  15  mlnates  the  deceased  and  his 
crowd  ccmdaded  to  get  up  the  dance,  and 
be  started  in  a  gallop  down  the  road  in  the 
direction  traveled  by  Miss  Worley  and  de- 
fendant, and  what  occurred  when  he  over- 
took them  is  thus  told  by  her: 

"He  came  on  down  the  road  and  galloped  in 
between  us  and  caught  bold  of  my  horse's 
bridle  and  said  to  wait,  and  we  stopped  and 
Dewey  said  to  me  that  Aswald  Dail  told  him 
to  bring  me  back  to  the  crowd  where  we  left 
them,  and  I  told  I  couldn't  go  back,  and  Jones 
■aid,  'What  do  you  think  you  are  celebrating?' 
and  he  said,  'God  damn  you,  I  don't  think  I  am 
celebrating  a  damn  thing.'  Jones  said,  'I  didn't 
aim  to  make  you  mad;'   and  Dewey  said,  'Shut 

your  mouth  you  s of  a  b ,  or  I  will  kill 

you;'  and  Jones  said,  Tou  will  kill  the  best 
friend  yon  have  got  when  you  do  that;'  and 
Dewey  cnrsed  Jones  two  or  three  times  and 
told  him  twice  again  he  would  shoot  him,  and 
Jones  said  to  me  to  'Let's  go;'  and  Dewey  said, 
'No;  by  Qod  you  will  not  go,  you  Qod  damned 
hairy  necked  s of  a  b—  I  will  shoot  you.'  " 

Some  of  the  witnesses  say  that  the  de- 
ceased, when  be  asked  Miss  Worley  If  she 
would  attend  the  dance  and  upon  her  answer 
that  she  conld  not  because  she  had  promised 
li«r  father  to  return  home,  said,  "We  will 
attend  to  your  damned  father,"  and  that 
when  she  and  defendant  started  away  de- 
ceased said,  "Take  him  and  go  to  h ^1  with 

him,  God  damn  him."  Following  the  above 
testimony  the  witness  stated  that  at  the  time 
of  the  shooting  deceased  had  bis  back  to  her, 
and  that  she  could  not  see  what  was  going 
on  in  front  of  him,  but  she  saw  bis  elbow 
raised  and  his  right  hand  lifted,  but  could 
not  see  what  he  was  doing  with  it. 

Tbe  testimony  of  the  defendant  as  to  what 
occurred  Just  before  he  and  Miss  Worley 
left  the  crowd  In  front  of  tbe  bam  and  as 
to  what  hai^pened  at  the  time  of  tbe  killing, 
as  shown  by  the  record,  is  that  when  be  and 
Miss  Worley  overtook  the  crowd  in  front  of 
the  Smith  bam  deceased  said  to  her,  "Where 
in  the  hell  are  you  going?"  and  bis  testimony 
continued: 

"She  said,  'I  am  started  home;'  and  be  said, 
"By  God,  you  are  going  to  the  dance;'  and  she 
said,  'No;  my  father  is  at  home,  and  said  for 
me  to  bring  this  mare  back;'  and  he  said,  'God 
damn  your  father ;  we  will  get  by  him  all  right;' 
and  she  got  on  her  mare  and  rode  up  to  me 
and  said  to  'let's  go,'  and  when  we  started  off 
and  go  out  about  10  steps  he  said,  'Go  to  hell, 
God  damn  both  of  you.'  And  we  rode  on  and 
got  down  the  road  between  Nattie  Smith's  and 
Aunt  Emily  Steely's  place,  and  he  came  on  and 
overtook  us  and  ran  between  our  horses  and 
grabbed  my  mule  by  the  bridle  and  turned  his 
mule  loose  and  grabbed  her  horse's  bridle,  and 
I  said,  'What  do  you  think  you  are  celebrating;' 
and  he  said,  Tou  thought  you  were  running 
away  with  me;'  and  I  said  that  I  wasn't,  that 
I  didn't  think  that;  and  he  said  I  needn't  tell 
no  God  damned  lie,  and  said  he  would  kill  me; 
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and  I  said,  Tou  will  kill  the  best  friend  you 
have;'  and  he  said,  'God  damn  you,  I  will  kill 
you;'  and  she  said,  'Dewey,  I  never  saw  you  do 
this  way  before  in  my  life.'  He  was  cursing 
her,  and  in  a  few  minutes  I  said  to  her  to  'let's 
go,'  and  he  said,  'God  damn  you,  Grace,  you 
are  not  going,  for  Aswald  Dail  said  to  bring  you 
'back,  and  I  will  kill  you,  you  God  damned  hairy 
necked  s of  a  b ,'  and  I  shot  him." 

Be  subsequently  stated  that  deceased  ran 
his  right  hand  in  his  bosom  as  if  to  draw  a 
weapon,  and  that  he  thought  deceased  .was 
going  to  shoot  bim  or  inflict  tipon  him  great 
bodUy  barm,  and  that  he  shot  deceased  in 
what  he  believed  was  his  necessary  self-de- 
fense. The  testimony  of  these  two  witnesses 
Is  not  materially  contradicted  by  any  other 
witnesses,  although  it  is  sbo\vn  that  the  de- 
ceased, who  was  shot  in  tbe  bead  and  fell 
dead  itx  tbe  road,  had  no  pistol,  though  ha 
bad  a  knife  In  tbe  pocket  of  his  pantaloons. 
It  appears  from  tbe  testimony  that  deceased 
had  been  paylng^ttentions  to  Miss' Worley 
for  something  like  three  years,  while  defend- 
ant bad  been  in  her  company  only  two  or 
three  times  before  tbe  fatal  occasion. 

[1]  One  of  the  grounds  urged  for  a  new 
trial  is  misconduct  of  counsel  hired  to  assist 
the  prosecution,  which  misconduct  consisted 
in  asking  Miss  Worley  on  cross-examination, 
highly  improper  auestions,  and  in  introduc- 
ing as  a  witness  in  behalf  of  tbe  common- 
wealth Jack  Stephens.  One  of  the  questions 
asked  Miss  Worley  about  which  complaint 
is  made  is  this  one: 

"Did  you  not  go  to  the  grave  of  the  deceased 
one  time  and  there  state  in  the  presence  of 
Mary  Smith,  Nellie  Huddleston,  Dora  Smith, 
and  Jesse  Huddleston  and  say  this  in  words  or 
substance,  'Poor  Dewey;  I  didn't  tell  the 
truth  about  how  it  took  place  or  how  come  him 
to  be  killed  by  Jones,  but  when  it  comes  time  I 
will  teU  the  truth  about  it'?" 

She  answered  that  she  made  no  such  state- 
ment. Other  questions  purporting  to  lay  tbe 
foundation  for  impeacbhig  the  witness  were 
also  asked  with  like  answers.  These  suppos- 
ed impeaching  witnesses  who  were  named  in 
the  question  were  present  at  the  trial,  and 
none  of  them  were  introduced  or  offered  to 
be  introduced  to  prove  the  impeaching  state- 
ment, and  tbe  record  Is  silent  as  to  the  rea- 
son, if  any,  why  they  were  not  Introduced. 
If  counsel  was  deceived  by  them  as  to  what 
they  would  testify,  he  made  no  effort  to  mani> 
fest  that  fact  by  anything  appearing  In  tbe 
record.  This  furnishes  grounds  for  the  sus- 
picion that  tbe  purpose  of  the  question  was 
to  damage  the  credibility  of  Miss  Worley  and 
to  weaken  her  testimony  in  tbe  minds  of  tbe 
Jury  by  means  of  this  wholly  unwarranted 
"smoke  screen,"  under  the  belief  that  they 
would  conclude  that  "Where  there  was  smoke 
there  must  be  some  fire."  If  such  was  the 
purpose  of  counsel,  his  c<Hiduct  was,  to  mildly 
put  It,  most  highly  improper,  a  fact  which 
we  believe  will  be  universally  admitted.    Tbe 
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chief  pnrpose  In  the  conduct  of  trials  Is,  or 
should  be,  to  see  that  justice,  as  near  as  may- 
be, shall  prevalL  This  can  never  be  ac- 
complished bj  the  injection  of  misleading 
matters  Into  the  record,  either  directly  or  in- 
directly; for  the  temple  of  Justice  has  for 
its  sole  foundation,  and  is  built  upon,  truth, 
and  it  is  upon  this  alone  that  all  the  law  of 
the  country,  both  civil  and  criminal,  is  erect- 
ed. Attorneys  are  officers  of  the  court  and 
constitute  as  much  a  part  of  its  machinery 
for  administering  right  and  Justice  in  the 
conduct  of  trials  as  does  his  honor  upon  the 
bench,  and  it  would  certainly  be  an  unheard- 
of  proceeding  for  the  latter  to  engage  in  an 
effort  to  create  a  false  impression  upon  the 
minds  of  that  part  of  the  Judicial  machinery 
whose  duty  it  is  to  pass  upon  the  facts. 
Oases  are  i}ot  wanting  where  similar  conduct 
of  counsel  has  been  held  prejudicial,  even 
to  the  extent  of  authorizing  a  reversal  of  the 
Judgment.  L.  &  N.  R.  R.  Ck>.  v.  Payne,  133 
Ky.  639,  118  S.  W.  352,  It  Ann.  Gas.  294; 
Shields,  Adm'r,  v.  Rowland,  151  Ky.  138,  162 
S.  W.  913,  and  Baker  v.  Ck>mmonwealth,  181 
Ky.  207,  211  S.  W.  666. 

[2]  The  witness  Stephens  said  that  he  was 
at  a  school  fair  some  two  months  before  the 
killing,  and  while  there  he  met  defendant, 
whom  he  scarcely  knew,  and  with  whom  he 
bad  never  conversed  before,  and  that  defend- 
ant took  the  witness  to  one  side,  when  this 
occurred: 

"He  said  he  didn't  know  how  mean  he  was 
and  never  would   know  until   he   killed   some 

d— d  8 of  a  b ;    said  he  was  going  to 

kill  the  first  one  that  fooled  with  him,  and  if 
be  couldn't  get  him  to  fool  with  him  he  would 
kill  him  one  anyhow." 

The  testimony  was  objected  to,  but  the 
objection  was  overruled,  and  it  was  admitted. 
At  the  close .  of  all  the  evidence,  however, 
the  court  withdrew  the  testimony  of  that 
witness  from  the  Jury  and  directed  them  not 
to  consider  It  That  the  alleged  indefinite 
and  remote  threat  testified  to  by  that  witness 
was  incompetent  there  can  be  no  auestion. 
21  Cyc.  922;  Johnson  v.  Commonwealth,  9 
Bush,  224;  HolUngsworth  v.  Wamock,  112 
Ky.  96,  65  S.  W.  163,  23  Ky.  Law  Rep.  1395; 
Whittaker  v.  Commonwealth,  17  S.  W.  358, 
13  Ky.  Law  Rep.  601 ;  Commonwealth  v.  Hos- 
kins,  35  S.  W.  285,  18  Ky.  Law  Rep.  59 ;  and 
Cardwell  v.  Commonwealth,  46  S.  W.  705,  20 
Ky.  Law  Rep.  496. 

[3,4]  Since,  however,  this  testimony  was 
withdrawn  from  the  Jury  before  the  case  was 
submitted  to  it,  under  the  doctrine  announced 
in  the  recent  case  of  Welch  v.  Commonwealth, 
189  Ky.  679,  225  S.  W.  470,  and  cases  referred 
to  therein,  the  error  in  its  introduction  was 
no  doubt  cured,  and  a  reversal  would  not  be 
ordered  therefor ;  but  it  appears  In  this  case, 
from  a  preponderance  of  the  evidence  heard, 
that  the  same  employed  prosecuting  counsel, 
contrary  to  the  suggestion  of  the  common- 
wealth's attorney,  insisted  upon  the  introduc- 


tion of  this  testimony  and  stated  that  he 
thought  It  was  InccHnpetent,  but,  if  he  could 
get  it  before  the  Jury,  it  would  have  its  effect, 
notwithstanding  it  might  afterwards  be  with- 
drawn. And  it  is  of  this  conduct  on  the 
part  of  the  attorney  that  the  chief  complaint 
concerning  this  testimony  is  made.  Our 
opinion  concerning  this  is  fully  expressed 
above,  and  we  will  not  attempt  to  enlarge 
upon  it. 

[6]  One  of  the  grounds  for  a  new  trial  was 
newly  discovered  evidence  since  the  trial  of 
which  the  defendant  Iiad  no  Imowledge,  nor 
could  have  discovered  it  by  ordinary  care 
before  the  trial.  In  support  of  that  ground 
he  filed  the  affidavits  of  William  Coins  and 
John  Coins.  William  Coins  stated  in  bis 
affidavit  that  about  the  last  of  July,  1920,  he 
had  a  conversation  with  deceased,  Dewey 
Smith,  in  which  he  said: 

That  "if  be  [Smith]  ever  caught  Jones  [de- 
fendant] with  bis  girl  across  the  river,  be  would 
fix  him;  that  it  would  do  him  good  to  kill  him." 

John  Coins  stated  In  his  affidavit  that  upon 
another  occasion  he  met  the  deceased  in 
Williamsburg  where  deceased  said  to  blm: 

"That  RuSB  Jones  had  been  going  with  bis 
girl;  that  she  bad  been  attending  meeting  over 
at  the  place,  and  asked  me  if  I  had  ever  heard 
Russ  Jones  say  anything  abont  him.  Affiant 
told  him  that  he  had  not,  and  he  then  said  that 
if  be  ever  caught  him  with  his  girl  again  that 
he  woDld  use  this  on  him,  showing  him  [a$ant] 
a  pistol  which  he  [deceased]  had  in  his  front 
pants  pocket." 

It  is  shown  that  these  witnesses  never  com- 
municated those  threats  to  defendant  or  hia 
attorneys,  and  he  knew  nothing  of  them  until 
after  the  trial.  That  they  were  relevant 
and  pertinent  under  the  facts  of  this  record 
there  can  be  no  doubt  In  the  case  of  New- 
ton V.  Commonwealth,  102  S.  W.  264,  31  Ky. 
Law  Rep.  327,  similar  uncommunicated 
threats  made  by  the  deceased  are  declared 
to  be  admissible,  the  court  saying: 

"Threats,  though  uncommunicated,  may  be  ad- 
mitted to  prove  the  illUFeeling  of  the  person 
making  them  toward  the  person  threatened,  or, 
where  the  matter  is  in  issue,  to  show  who  be- 
gan a  conflict  resulting  in  homicide.  Miller  v. 
Commonwealth,  10  Ky.  Law  Rep.  672,  89  Ky. 
663;  Wheeler  v.  Commonwealth,  27  Ky.  Law 
Rep.  1090,  120  Ky.  697." 

See,  also,  Marshall  v.  Glover,  190  Ky.  113, 
226  S.  W.  398. 

It  furthermore  appears  that  after  the  case 
had  been  sutHnltted  and  the  Jury  had  been 
placed  in  the  hands  of  the  sheriff  to  be  kept 
together  until  a  verdict  was  rendered,  W.  T. 
Smith,  a  cousin  of  the  deceased,  and  who 
took  an  active  part  in  the  prosecution,  mix- 
ed with  the  members,  while  the  Jury  was 
upon  the  sidewalk  and  the  sheriff  was  in 
the  streets,  and  created  some  commotion  and 
was  talking  to  some  of  them  and  patted  some 
of  them  upon  the  shoulder.    It  U  not  shown 
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that  he  said  anything  to  any  of  them  con- 
cerning the  trial.  It  may  be  that  this  rela- 
tive of  the  deceased  had  no  ulterior  motive 
in  hia  conduct,  but,  to  aay  the  least  of  It, 
it  cannot  be  said  that  In  conversing  and  In 
cmnlng  in  contact  with  the  Jury  at  that 
time  his  actions  were  void  of  criticism.  He 
certainly  had  an  opportunity  to  whisi)er  a 
word  or  to  create  the  Impression  with  some 
member  of  the  Jury  that  he  desired  the  con- 
Tlctlon  of  the  defendant  His  conduct  creat- 
ed strong  grounds  for  suspicion,  and  the 
commonwealth  did  not  successfully  explain 
it  away.  Def^idant  knew  nothing  of  the 
above  matter  till  after  tSxe  verdict.  Our 
criticism  of  this  conduct  is  based  upon  the 
same  grounds  hereinbefore  expressed  con- 
cerning the  conduct  of  counsel  in  the  trial 
of  the  case.  Defendant  in  this  case  may  be 
guilty,  L  e.,  he  may  have  shot  the  deceased 
without  Justifiable  excuse;  but,  whether  so 
or  not,  he  is  entitled  to  a  fair  and  impartial 
trial  of  that  issue.  The  commonwealth  does 
not  desire,  nor  does  the  law  permit  It,  through 
either  elected  or  employed  counsel,  to  per- 
secute the  accused,  but  only  to  prosecute  him. 
While,  posslldy,  none  of  the  errors  herein- 
before recited,  standing  alone,  would  be 
sufficient  to  authorize  a  reversal  of  the  Judg- 
ment of  conviction  if  defendant's  guilt  was 
clearly  proven,  we  have  often  held  that  a 
number  of  them,  each  of  which  approaches 
close  to  the  line  of  being  sufiSdently  prejudi- 
cial, will  combined  authorize  a  reversal,  un- 
less guilt  is  convincingly  established.  Sut>- 
section  7  of  section  271  of  the  Criminal  Code 
of  Practice  authorizes  the  granting  of  a  new 
trial  if  "from  any  other  cause  the  court  be 
of  opinion  that  the  defendant  has  not  re- 
ceived a  fair  and  Impartial  trial";  while 
section  340  of  the  same  Code  authorizes  this 
court  to  reverse  a  Judgment  of  conviction 
when,  "upon  consideration  of  the  whole  case, 
the  court  Is  satisfied  that  the  substantial 
rights  of  the  defendant  have  been  prejudiced 
thereby." 

[I]  Considering  the  errors  referred  to  all 
together,  we  have  concluded  that  the  defend- 
ant has  not  had  a  fair  and  Impartial  trial 
within  the  intent  and  purpose  of  the  law, 
and  because  thereof  the  Judgment  is  revers- 
ed, with  directions  to  grant  a  new  trial  and 
for  proceedings  consistent  with  this  opinion. 


COMMONWEALTH   v.   BOWMAN. 

(Conrt  of  Appeals  of  Kentucky.    May  2i, 
1921.) 

I.  ConstltutloiMl   law   €=>33  —  Provisions   of 
CoMtltatlon  mandatory. 
All  the  provisions  «f  the  Constitution  are 
mandatory. 
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2.  Statutes  «s»l4l(l)— Amendatofy  a«t  atsto 
oarrylag  oonoeaJad  weapons,  lavalld  because 
not  setting  out  any  of  amended  act. 
Acte  1918,  c.  84  (now  Kj.  St.  Snpp.  1918, 
8  1309a)  entiUed  "An  act  to  amend  *  *  * 
Ky.  St  i  1309,  •  •  •  relating  to  carrying 
concealed  deadly  weapons,"  then  merely  de- 
claring all  judges  to  "have  penal  jurisdiction  of 
the  firBt  offense  herein  described,"  but  describ- 
ing none,  and  that  the  penalties  and  fines  for 
same  shall  be  enforced  and  collected  as  in  other 
cases  in  their  final  jurisdiction,  but  providing 
that  an  inferior  court  judge  on  entering  such 
penal  judgment  shall  transmit  a  copy  thereof 
to  the  circuit  court,  the  judge  of  which  shall 
thereupon  adjudge  its  operation  to  be  to  dis- 
franchise the  defendant  for  two  years,  is  in- 
valid as  contravening  Const.  (  &li  providing 
that  CO  law  shall  be  amended  by  reference  to 
its  title  only,  but  so  much  as  remains  in  force 
shall  be  set  out 

Appeal  from  Circuit  Court,  Barren  County. 

Colston  Bowman  was  convicted  in  police 
court  of  carrying  a  concealed  deadly  .weapon, 
but  on  transmission  of  a  copy  thereof  to  the 
circuit  court,  the  latter  court  refused  to  rai- 
der a  Judgment  disfranchising  defendant, 
and  the  Commonwealth  appeals.    Afllrmed. 

Chas.  L  Dawson,  Atty.  Gen.,  and  3.  Lewis 
Williams,  Commonwealth's  Atty.,  of  Glas- 
gow, for  the  Commonwealth, 

Basil  Richardson,  of  Glasgow,  for  appellee. 

HURT,  C.  J.  This  appeal -Involves  the  va- 
lidity of  an  act  of  the  General  Assembly 
which  was  enacted  at  the  l^slatlve  session 
of  1918,  and  is  now  section  1309a,  3  Ky. 
Stats.,  and  Is,  including  its  title,  as  follows: 

"An  act  to  amend  an  act  section  1309  of  Ken- 
tucky Statutes  Carroll's  1915  Edition,  relat- 
ing to  carrying  concealed  deadly  weapons. 

"Be  it  enacted  by  the  General  Assembly  of 
the  commonwealth  of  Kentucky: 

"Sea  2.  All  judges,  justices  of  the  peace 
and  police  judges  shall  have  penal  jurisdiction 
for  the  first  offense  herein  described,  the  penal- 
ties and  fines  for  same  to  be  enforced  and  col- 
lected as  in  other  cases  in  their  final  jurisdic- 
tion, but  it  shall  be  the  duty  of  each  justice  of 
the  peace,  police  judge  and  county  judge  enter- 
ing such  penal  judgment  to  forthwith  transmit 
to  tbe  clerk  of  the  circuit  court  of  the  county 
in  which  such  judgment  is  rendered  a  copy 
thereof,  whereupon  such  derk  shall  place  tiie 
case  upon  tbe  criminal  docket  of  the  circuit 
court  and  upon  call  of  the  docket  a  judgment 
shall  be  entered  by  the  circuit  court  adjudging 
that  the  operation  of  the  judgment  is  to  dis- 
franchise the  defendant  named  therein,  and 
to  deprive  him  of  the  right  of  suffrage  for  a 
period  of  two  years  from  the  date  thereof." 

Tbe  question  regarding  the  validity  of  the 
above  enactment  was  raised  by  the  appellee, 
who  had  been  convicted  in  the  police  court 
In  the  city  of  Glasgow,  a  city  of  the  fifth 
class,  of  the  ofCense  of  carrying  concealed 
upon  or  about  his  person  a  deadly  weapon 
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other  tban  an  ordinary  pocketknUe,  and  his 
ptmlshment  flxed  at  a  fine  of  $100  and  im- 
prisonment for  10  days,  and  the  Judge  of  the 
police  court,  in  obedience  to  the  quoted  stat- 
ute, transmitted  to  the  clerk  of  the  circuit 
court  a  copy  of  the  Judgment.  The  Judgment 
was  filed  in  the  circuit  court,  and  the  style  of 
the  cause  placed  upon  the  docket,  but  when 
it  came  to  be  considered  the  court  declined 
to  render  a  Judgment  disfranchising  the  ap- 
pellee, and  dismissed  the  proceeding.  From 
the  judgment  the  commonwealth's  attorney 
has  prayed  an  appeal,  as  authorized  by  sec- 
tion 337  of  the  Criminal  C!ode. 

Section  1309,  Ey.  Stats.,  to  which  the  Quot- 
ed statute,  section  1309a,  Is  an  amendment, 
in  its  present  form,  was  enacted  in  1914,  and 
by  its  provisions  the  carrying  concealed  upon 
or  about  the  person  of  a  deadly  weapon  oth- 
er than  an  ordinary  pocketkntfe  was  made  a 
high  misdemeanor,  the  punishment  for  which 
was  fixed  at  a  fine  of  not  less  than  $50  nor 
In  excess  of  $100,  imprisonment  in  the  county 
Jail  for  not  less  than  10  nor  more  than  40 
days,  and  disfranchisement  for  the  period  of 
2  years  from  the  date  of  the  Judgment.  A 
conviction  of  such  an  offense,  committed  aft- 
er a  former  conviction  for  the  same  offense, 
was  declared  to  be  a  felony,  and  punishable 
by  confinement  for  a  term  in  the  penitentiary. 

The  circuit  court,  being  a  court  of  general 
Jurisdiction,  was  invested  with 'authority  to 
finally  try  one  charged  with  the  offense  of 
carrying  concealed  upon  or  about  his  person 
a  deadly  weapon  other  than  an  ordinary  pock- 
etknife,  and  to  inflict  upon  one  ac^udged 
therein  to  be  guilty  the  penalties  prescribed 
by  the  statute,  but,  previous  to  the  attempted 
amendment  of  section  1309  by  the  enactment 
of  section  1809a,  there  could  be  no  pretense 
that  the  circuit  court  was  authorized  to  ad- 
Judge  that  an  offender  should  be  disfranchis- 
ed, basing  its  Judgment  upon  a  copy  of  a 
judgment  of  conviction  of  such  an  offense  ren- 
dered by  an  inferior  court,  whidi  had  Im- 
posed upon  the  offender  the  fine  and  imprison- 
ment provided.  Neither  could  there  be  any 
pretense  that  there  was  any  authority  for  a 
police  Judge,  county  judge,  or  justice  of  the 
peace  filing  a  Judgment  o(  conviction  of  such 
an  offender  in  the  circuit  court,  in  fact 
there  was  no  authority  of  any  kind  for  the 
proceeding  in  the  circuit  court  provided  for  by 
section  1309a  until  the  enactment  of  that  stat- 
ute. The  proceeding  in  the  circuit  court  pro- 
vided for  by  section  1309a,  after  a  conviction 
before  a  county  or  police  Judge,  or  a  Justice 
of  the  peace,  has  none  of  the  essential  ele- 
ments of  an  appeal,  as  the  statute  makes  no 
provision  for  a  retrial  of  the  action  after  the 
filing  of  the  Judgment,  and  does  not  even  pro- 
vide for  notice  of  the  proceeding  to  the  con- 
vict, nor  does  it  provide  for  the  filing  of  any 
part  of  the  record  of  the  action  in  the  Infe- 
rior court,  except  the  Judgment,  upon  which 
the  circuit  court  must  necessarily  base  its 


Judgment  of  disfranchisement,  without  fur- 
ther investigation  or  opportunity  for  defense. 
Hence  the  proceeding  in  the  circuit  court  be- 
ing based  entirely  upon  the  authority  of  sec- 
tion 1309a,  if  such  amendment  is  for  any  rea- 
son Invalid,  the  court  was  without  authority 
to  render  a  Judgment,  disfranchising  the  ap- 
pellee, upon  the  faith  of  the  Judgment  of  oonr 
victlon  rendered  by  the  police  Judge,  and  was 
not  in  error  in  refusing  to  render  a  Judgment 
thereon  and  dismissing  the  proceeding. 

[1,2]  Thus  It  becomes  necessary  to  deter- 
mine the  validity  of  the  amendment,  section 
1309a,  and  it  Is  needless  to  say  that  this 
court  always  approaches  the  subject  of  hold- 
ing an  act  of  the  General  Assembly  to  be 
void  with  hesitation,  but  the  uniform  deci- 
sions of  this  court  for  a  century  past  have 
made  it  the  accepted  law  of  the  Oommon- 
wealth  that  this  court  Is  Invested  not  only 
with  the  authority,  but  the  duty  is  Imposed 
upon  it  to  determine  and  declare  when  any 
department  of  the  government  has  exceeded 
the  authority  to  which  It  Is  limited  by  the 
Constitution,  and  to  protect  the  covenants 
made  by  the  people  with  each  other  in  the 
adoption  of  the  Constitution  from  infringe- 
ment. It  is  also  needless  to  say  that  with 
the  wisdom  or  propriety  of  the  constitutional 
requirements  we  have  no  concern,  as  all  the 
provisions  of  that  Instrument  are  mandatory, 
and  have  been  so  considered  by  a  uniform 
and  consistent  line  of  adjudications  of  this 
court.  Varney  v.  Justice,  86  Ky.  596,  6  S. 
W.  457,  9  Ky.  Law  Rep.  743;  McCreary,  Gov- 
ernor, V.  Speer,  156  Ky.  783,  162  S.  W.  99; 
Board  of  Penitentiary  Commissioners  v. 
Spencer,  159  Ky.  260, 166  S.  W.  1017.  It  is  hi- 
sisted  that  the  amendatory  act,  section  1309a, 
was  enacted  in  violation  of  section  51  of  the 
Constitution,  and  for  that  reason  Is  of  no 
effect.  So  much  of  section  51  of  the  Consti- 
tution as  is  applicable  to  the  present  con- 
troversy is  as  follows: 

"And  no  law  shall  be  revised,  amended,  or  the 
provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only,  but  so  much  thereof 
as  is  revised,  amended,  extended  or  conferred 
shall  be  re-enacted  and  published  at  length." 

The  act  embraced  by  section  1309,  supra, 
consisted  of  one  section  only,  and  the  amend- 
ment embraced  In  section  1309a  does  not  re- 
peal any  portion  of  the  former  act,  but  leaves 
all  of  its  provisions  in  full  force.  Neither 
the  title  of  section  1309a  nor  the  body  of  the 
act  refers  to  section  1309,  which  it  proposes 
to  amend,  except  by  its  title  only.  The 
amendment,  not  repealing  any  portion  of  the 
original  act,  nor  striking  out  any  porticm  of 
it,  nor  substituting  anything  for  any  porticm 
of  it,  has  the  effect  of  amending  the  entire 
act  embraced  In  section  1309.  Section  1309a 
does  not  set  out  in  full  the  provisions  of  sec- 
tion 1309  which  it  proposes  to  amend,  nor 
does  it  re-enact  any  of  the  provisions  of  sec- 
tion 1309,  which  are  left  In  tail  force  and 
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effect  Section  61  of  the  Constitution  ex- 
pressly provides,  aa  it  will  be  observed,  tluit 
vrh&OL  tbe  Legislature  proposes  to  amend  an 
act  it  must  set  it  out  at  length  in  the  amend- 
atory act,  and  republish  the  portion  of  the 
original  act  .which  is  amended,  and  which  is 
left  in  force,  and  re^nact  the  same.  This,  as 
before  said  was  not  attempted  or  pretended 
to  be  done  in  the  attempted  enactment  of  sec- 
tion 1308a.  The  enactment  of  section  1309a 
was  thus  attempted  in  a  manner  strictly  and 
expressly  contrary  to  a  mandatory  provision 
of  the  Constitution.  Board  of  Penitentiary 
Commissioners  v.  Spencer,  supra.  As  said  in 
V^amey  v.  Justice,  supra,  with  reference  to 
the  mandatory  character  of  the  provisions  of 
the  Constitution: 

"Whenever  the  language  gives  a  direction  as 
to  tbe  manner  of  exercising  a  power,  it  was 
intended  that  the  power  should  be  exercised  in 
the  manner  directed,  and  in  no  other  manner." 

One  of  the  reasons  which  has  been  assigned 
why  it  was  that  the  provisions  of  the  Consti- 
tution require  the  Legislature  in  amending  an 
act,  or  a  portion  of  the  act,  to  set  out  at  length 
the  act,  or  a  {Mrtion  of  it  which  Is  amended, 
and  which  is  still  left  in  force  in  the  amenda- 
tory act,  and  to  re-enact  the  same,  was  that 
tbe  members  of  the  General  Assembly  should 
have  before  them  the  entire  act  which  would 
be  in  force  when  it  was  amended,  and  would 
thus  be  enabled  to  more  intelligently  consid- 
er it,  and  to  more  intelligently  vote  for  or 
against  its  enactment.  It  is  a  matter  of  com- 
mon knowledge  that  the  failure  to  observe 
this  procedure  in  legislation  was  the  source 
of  great  abuses  under  the  former  Constitu- 
tions. Other  reasons  have  been  assigned, 
which  are  not  necessary  to  be  here  adverted 
to,  as  we  must  either  hold  that  the  amend- 
ment attempted  by  section  1309a  was  enacted 
in  a  manner  contrary  to  the  express  provi- 
sions of  the  Constitution,  and  therefore  in- 
valid, or  else  section  61  of  the  Constitution 
is  without  force  or  meaning.  In  Pumell  v. 
Mann,  105  Ky.  95,  48  S.  W.  407,  49  S.  W. 
346,  50  S.  W.  264,  20  Ky.  Law  Kep.  1146,  20 
Ky.  Law  Rep.  1396,  21  Ky.  Law  Rep.  1129, 
in  considering  the  requirement  of  section  51 
of  the  Constitution  .with  relation  to  the  man- 
ner of  the  enactment  of  an  amendatory  act, 
the  court  said : 

"We  thinlt  the  manifest  intention  was  that  the 
provision  should  apply  only  to  so  much  of  the 
law  as  after  passage  of  the  new  act  remains  in 
force  amended." 

Thus  it  has  been  held,  in  accordance  with 
the  express  provision  of  section  51,  tljat  in 
amending  an  act  the  provisions  of  the  act 
amended,  or  the  portion  of  an  act  amended 
which  remain  in  force,  must  be  set  out  in 
the  amendatory  act,  and  those  provisions 
must  be  re-enacted. 

The  conclusion  above  arrived  at  is  without 


considering  the  fact  that  section  1309a  con- 
sists of  only  one  section,  and  that  section  Is 
numbered  "2,"  which  Indicates  strongly  that 
it  is  incomplete  as  published,  and  its  enact- 
ment resulted  from  a  misunderstanding  upon 
the  part  of  the  members  of  the  General  As- 
sembly arising  from  the  failure  to  conform, 
in  the  exercise  of  its  powers,  to  the  require- 
ments of  section  51  of  the  Constitution.  The 
amendatory  act  as  it  now  appears  upon  the 
statute  books  proposes  to  confer  jurisdlo. 
tlon  upon  all  Judges,  justices  of  the  peace, 
and  police  Judge  of  what  it  describes  as  the 
"first  offense  herein  described,"  although  the 
act,  as  It  appears,  does  not  describe  any  of- 
fense whatever,  and  the  offense  to  which  it 
refers  can  be  conjectured  only  by  a  refer- 
ence to  section  1309,  which  the  amendatory 
act  refers  to  by  its  title  only. 

The  judgment  is  therefore  aflSnued,  and 
this  opinion  ordered  to  be  certified. 


WILSON  V.  PIONEER   COAL  CO. 

(Court  of  Appeals  of  Kentucky.    May  6,  1921.) 

1.  Quieting  title  «=> 1 0(4)— Title  by  adverse 
possession  supports  action. 

Title  by  adverse  possession  wHI  support  an 
action  to  quiet  title. 

2.  Deads  ®=338(l)— Deeds  held  to  have  cover- 
ed tract  involved  In  aotion  to  quiet  title. 

Deeds  to  plaintitE's  father  and  those  under 
whom  he  claimed  held  to  have  covered  the 
tract  of  land  involved  in  plaintiff's  action  to 
quiet  title. 

3.  Dedication  9=344— Evidence  Insufflolent  tc 
show  dedication  for  burial  purpoMS. 

Bvidence  held  insufficient  to  sustain  con- 
tention that  tbe  land  had  been  dedicated  to  the 
public  for  burial  purposes. 

4.  Dedication  «s>3l,  41— Dedication  presumed 
from  public  use;  acceptance  necessary  to 
make  read  a  public  highway. 

Where  the  former  owners  of  land  now  own- 
ed by  plaintiff  and  defendant  for  at  least  40 
years  suffered  the  public  to  use  a  roadway, 
knowing  it  was  claimed  as  a  matter  of  right, 
the  law  presumes  a  dedication  to  the  public,  but 
such  a  dedication  by  the  owners  to  public  use  is 
not  alone  sufficient  to  make  the  road  a  public 
highway;  acceptance  by  the  public  being  nec- 
essary. 

5.  Dedication  <8=>35(3)— Accepted  by  puMIe 
user  and  official  action. 

Where  the  public  used  a  road  for  a  long 
time,  some  40  years,  and  the  proper  officials 
took  charge  of  the  road  and  worked  it  as  a  part 
of  the  public  road  system  of  the  county,  the 
dedication  of  the  road  as  a  highway  was  ac- 
cepted by  such  public  user  and  official  action. 

Appeal  from  Circuit  Court,  Bell  county. 

Action  by  Annie  Wilson  against  the  Pioneer 
Coal  Company.    From  judgment  for  defend- 
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ant,  plaintiff  appeals.  Judgment  livened, 
with  directions  to  dismiss  defendant's  oonn- 
terclalm,  and  quiet  plaintiff's  title. 

J.  G.  RolUns,  of  Pineville,  for  appellant. 
James  H.  Jeffries,  of  PineTllle,   for  ap- 
pellee. 

CLARKE,  J.  Alleging  tbat  she  was  the 
owner  and  in  possession  of  a  described  tract 
of  land  containing  less  than  half  an  acre,  and 
that  the  defendant  was  Interfering  with  her 
enjoyment  and  possession  of  same  and  had 
built  a  fence  across  the  public  road  thereto, 
the  plaintiff,  Annie  Wilson,  now  appellant. 
Instituted  this  action  in  equity  to  quiet  her 
title,  and  also  to  enjoin  the  defendant  from 
interfering  with  her  possession  of  the  land 
and  from  obstructing  the  road  leading  there- 
to. 

The  defendant  filed  an  answer  and  coun- 
terclaim of  six  paragraphs,  the  first  of  which 
is  a  traverse  of  the  allegations  of  the  i)etitlon 
and  contains  an  admission  that  the  defend- 
ant has  no  title  to  or  interest  in  the  land  in- 
volved except  as  stated  in  succeeding  para- 
graphs. In  the  second  paragraph  it  is  plead- 
ed that  the  land  claimed  by  plaintiff,  together 
with  a  small  adjoining  parcel,  was  dedicated 
more  than  30  years  before  the  Institution  of 
this  suit,  by  the  then  owners  of  same,  to  the 
general  public  living  in  the  neighborhood, 
for  burial  and  graveyard  purposes.  In  the 
third  paragraph  it  is  alleged  that  when  plain- 
tiff procured  her  deed  to  the  land  same  was 
in  the  actual  adverse  pdssession  of  the  per- 
sons burled  thereon,  and  that  her  deed  was 
therefore  champertous  and  void.  In  the 
fourth  paragraph  it  is  alleged  that  all  of  the 
land  claimed  by  plaintiff  Is  covered  by  a 
patent  for  50,000  acres  issued  to  Abraham 
Moorehouse  in  1799,  and  that  same  is  elder 
and  superior  to  plaintiff's  title.  In  the  fifth 
paragraph  it  is  alleged  that  plaintiff  and  her 
brothers,  by  the  terms  of  their  deed  in  con- 
veying a  large  adjoining  tract  of  land  on 
Kettle  Island  creek  to  A.  J.  Asher  In  October, 
1900,  recognized  and  confirmed  the  former 
dedication  of  the  tract  and  themselves  ded- 
icated same  to  defendant  and  the  public  for 
graveyard  purposes.  In  the  sixth  paragraph 
defendant  alleged  that  plaintiff's  claim  of 
title  to  the  small  tract  and  the  right  to  use 
the  road  or  passway  to  same  over  its  land  is 
a  cloud  upon  its  title  to  lands  adjoining  that 
claimed  by  plaintiff. 

The  prayer  is  that  plaintiff's  petition  be 
dismissed,  and  that  the  court  adjudge  that 
the  tract  of  land  claimed  by  plaintiff  had 
been  dedicated  to  the  public  as  a  graveyard 
and  for  burial  piuposes,  and  that  it  cannot 
be  used  by  plaintiff  or  others  for  secular  or 
business  purposes. 

The  affirmative  allegations  of  the  answer 
and  counterclaim  having  been  traversed  by 
reply,  the  proof  was  heard  and  transcribed  la 


open  court  by  agreement  This  appeal  is 
from  the  chancelloz's  Judgment  dismissing 
the  petition  and  granting  defendant  the  af- 
firmative relief  sought  by  its  counterclaim. 

The  land  claimed  by  plaintiff  lies  on  the 
left-band  side  of  the  crest  and  at  the  end  of 
the  ridge  which  forms  the  watershed  between 
the  left-hand  and  right-hand  forks  of  Kettle 
Island  creek,  and  Includes  a  small  piece  of 
bottom  land,  formed  about  1876  by  a  change 
in  the  course  of  the  left-band  fork  of  the 
creek.  The  tract  which  defendant  claims  has 
been  dedicated  to  the  public  as  a  graveyard, 
and  which  we  shall  refer  to  as  the  graveyard 
tract,  is  the  whole  of  the  tract  claimed  by 
plaintiff  and  a  small  tract  adjoining  same 
and  lying  on  the  right-hand  side  and  at  the 
tip  end  of  the  crest  of  the  dividing  ridge. 

There  is  practically  no  conflict  In  the  evi- 
dence, and  the  pertinent  facts  are  these. 
Plaintiff  was  in  the  actual  possession  of  the 
land  claimed  by  her  when  she  instituted  this 
action,  and  her  tenant  was  conducting  a  store 
in  a  building  he  had  constructed  on  same  in 
competition  with  defendant's  commissary. 
Defendant  owns  all  of  the  land  on  Kettle 
Island  creek  and  its  two  forks  within  a  mile 
of  the  forks,  except  this  graveyard  tract, 
which  it  had  Inclosed  by  a  fence,  but  which  it 
admits  it  did  not  own  or  have  in  possession. 

Defendant  acquired  the  land  surrounding 
the  graveyard  tract  in  1911  by  one  deed  from 
the  Edgemont  Coal  Company,  which  likewise 
acquired  it  by  a  single  deed  from  A.  J.  Asher 
in  1907,  but  in  both  of  these  deeds  the  lands 
(m  the  two  forks  of  the  creek  are  descritied 
separately.  Just  as  in  separate  deeds  to  Asher 
from  the  Wllscms  for  the  land  on  the  one  foric 
and  from  Abraham  Iiock  on  the  other.  Nei- 
ther of  these  deeds  to  Asher  covered  any  por- 
tion of  the  graveyard  tract,  although  each 
referred  to  same  as  "the  graveyard"  In  de- 
scribing the  lines  where  same  adjoined  the 
lands  conveyed. 

[1]  In  1870,  which  is  as  far  back  as  the 
titles  are  traced,  Thomas  M.  Lode  lived  upon 
and  claimed  to  own  the  lands  on  the  left- 
hand  fork  of  the  creek,  and  Abraham  Lock 
lived  upon  and  claimed  to  own  the  lands  on 
the  right-hand  fork.  Thomas  M.  Lock  con- 
veyed Ills  land  In  1875  by  deed  to  Jas.  W. 
Ward,  who  took  i>ossession  of,  lived  upon, 
and  claimed  to  own  same,  nntU  he  sold  and 
conveyed  it  to  J.  D.  Asher  on  November  16, 
1877.  Ward  remained  upon  the  land  as 
Asher's  tenant  until  the  latter  sold  and  con- 
veyed same  in  1880  to  W.  F.  M.  Wilson,  who 
took  possession  and  lived  upon  the  land  until 
bis  death  Intestate  about  1889.  His  chil- 
dren, plaintiff  and  her  two  brothers,  were  In 
possession  of  the  land  by  tenants  until  1900, 
when  they  conveyed  all  of  same  to  A.  J.  Ash- 
er, except  the  small  tract  involved  here,  which 
her  brothers  later  conveyed  to  plaintiff.  Hence 
plaintiff  has  proven  that  she  and  her  brothers 
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and  those  under  whom  tbey  claimed  were  In 
■the  actual,  adverse  possession  of  all  tbe  land 
covered  by  their  deeds  continuously  from 
1870  until  1900,  or  for  30  years.  Therefore, 
If  these  deeds  cover  tbe  tract  in  controversy, 
plaintiff  and  her  brothers  had  a  perfect  title 
to  same  by  adverse  possession  for  more  than 
the  statutory  period,  when  In  1000  they  made 
tbe  deed  to  Asher  for  the  other  lands  admit- 
tedly covered  by  those  deeds,  unless,  as  claim- 
ed by  defendant,  same  had  been  dedicated 
as  a  graveyard  theretofore,  or  was  so  dedi- 
cated by  that  deed.  Since,  as  this  court  has 
frequently  held,  title  by  adverse  possession 
will  support  an  action  to  quiet  title,  it  is 
obvious  there  is  no  merit  In  appellee's  first 
two  contentions  that  the  dismissal  of  plain- 
tUTs  petition  was  proper  because  of  her  fail- 
ore  to  trace  her  title  back  to  the  comm<xi- 
wealth,  and  because  of  the  fact  the  land  she 
now  claims  Is  covered  by  the  old  patent  for 
60,000  acres  issued  to  Abraham  Moorehouse 
in  1790.  Le  Moyne  v.  Hays,  145  Ky.  415,  140 
S.  W.  552;  Williams  t.  Lowe,  175  Ky.  369, 
194  S.  W.  842. 

The  questions  upon  which  her  title  depends 
are,  as  we  have  seen :  (1)  Do  the  deeds  to  her 
father  and  those  under  whom  he  claimed, 
cover  the  tract  here  Involved?  and  (2)  If  so, 
has  same  been  dedicated  to  the  public  for 
burial  purposes? 

[I]  The  two  lines  Involved  are  described  In 
substantially  the  same  way  in  each  of  the 
deeds  under  which  plaintiff  claims,  and  also 
in  the  deeds  prior  to  1900  conveying  the  ad- 
Joining  lands  on  the  right-hand  fork  of  the 
creek.  These  two  lines  which  we  have  ital- 
icized and  the  lines  preceding  and  following 
them  are  thus  described  in  the  deed  to  appel- 
lant's father: 

"Hence  with  said  Rice's  line  crossing  the 
head  of  the  hollow  to  tbe  top  of  the  fork  ridge 
which  divides  tbe  right  and  left  band  fork  of 
Kettle  iRland  branch ;  thence  mth  the  top  of 
the  ridge  down  to  the  graveyard;  thence  with 
the  left-hand  fork  of  said  branch  to  its  juno- 
tioni  thence  with  the  main  branch  to  Straight 
creek." 

The  evidence  shows  conclusively  and  with- 
out contradiction  that  the  "graveyard"  there 
referred  to  is  the  small  portion  of  the  Abra- 
ham Lock  land  adjoining  the  crest  of  the 
ridge  on  the  right-hand  side  thereof,  since 
it  was  not  until  long  after  appellant's  father 
acquired  the  lands  on  the  left-hand  side  of 
this  ridge  that  any  persons  were  burled  on 
his  side  of  tbe  ridge,  whereas  for  many  years 
the  Locks  had  permitted  any  one  that  desired 
to  do  so  to  bury  their  relatives  upon  their 
lands  at  this  place.  There  were  about  40 
graves  on  the  Lock  side,  and  not  a  single  one 
on  the  Wilson  side,  when  this  deed  was  made 
in  1880. 

Since  the  upper  part  of  tbe  graveyard  is 
on  tbe  crest  of  the  dividing  ridge,  and  the 
next  call  is  "thence  with  the  left-hand  fork 
of  said  branch  to  its  Junction,"  it  1b  Insisted 
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there  is  a  connecting  line  omitted  that  must 
be  supplied.  Admitting  this  to  be  true,  it 
could  have  been  supplied  easily  by  extending 
the  line  down  the  ridge  about  20  feet  to  the 
creek,  since  it  Is  only  that  distance  between 
the  upper  end  of  the  graveyard  as  it  then 
existed  and  the  old  channel  of  the  left-hand 
fork  of  the  creek,  which  was  evidently  refer- 
red to  In  all  these  old  deeds  employing  this 
description.  By  so  doing  all  of  tbe  tract  now 
claimed  by  plaintiff  was  covered  by  the  deeds 

'  of  her  father  and  those  under  whcmi  he 
claimed.  We  do  not,  however,  have  to  rest 
the  decision  of  this  point  alone  upon  a  rea- 
sonable application  of  the  calls  of  the  deed 
to  tbe  objects  called  for  a  ridge  and  a  creek, 
since  this  was  done,  and  any  uncertainty  in 
the  description  In  the  deed  was  settled  by  the 
Interested  parties,  as  is  shown  by  the  fact 
that  since  from  as  far  back  as  any  of  the 
witnesses  can  remember  until  rather  recently 
there  was  a  fence  from  above  the  upper  end 
of  the  old  Lock  graveyard,  running  with  the 
crest  of  the  ridge  to  the  end  of  same  and 
thence  down  the  left-hand  fork  of  the  creek. 
This  fence  was  built  by  Lock,  and  was  recog- 
nized by  him  and  all  parties  who  ever  owned 
the  land  on  either  side  of  this  dividing  ridge 
as  on  his  side  and  near  the  dividing  line  be- 
tween their  lands. 

Not  only  does  ail  of  the  evidence  show  that 
plaintiff  and  her  brothers  had  title  to  this 
tract  of  land  when  they  made  deed  to  A.  J. 
Asher  in  1900  for  the  rest  at  the  land  inher- 
ited from  their  father,  but  the  very  conten- 
tion of  defendant  that  by  that  deed  plaintiff 
and  her  brothers  dedicated  this  tract  to  the 
public  as  a  graveyard  Is  necessarily  an  ad- 
mission that  they  had  the  necessary  title 
therefor. 

[3]  Coming  now  to  the  question  of  a  dedi- 
cation, there  is  absolutely  no  proof  whatever 
to  sustain  such  a  contentica  prior  to  the  time 
appellant's  father  acquired  tbe  land,  since^ 
as  already  pointed  out,  it  had  never  been  so 
used  by  any  one,  and  the  reference  to  a 
graveyard  in  his  and  prior  deeds  was  to  the 
Lock  graveyard.  I^or  is  the  fact  that  he 
burled  his  wife  and  two  children  on  the  billr 
side  at  the  upper  end  of  this  small  tract,  and 
that  plaintiff  and  her  brothers  buried  him 
beside  his  wife  whm  he  died  and  have  since 
permitted  one  other  child  to  be  buried  there, 
and  that  one  other  person  has  been  buried 
there  without  their  knowledge  or  consent, 
any  evidence  of  a  dedication  of  even  that 
portion  of  the  tract  on  the  hillside  adjoining 
the  old  Lock  graveyard,  much  less  the  piece 
of  bottom  land,  upon  which  plaintiff  Is  con- 
ducting a  store  in  competition  with  defend- 
ant's commissary  and  about  which  the 
parties  are  really  concerned. 

To  sustain  the  contention  that  by  their 
deed  to  Asher  plaintiff  and  her  brothers  so 
dedicated  this  land  to  use  as  a  graveyard 
that  It  cannot  now  be  used  by  them  for  seen- 
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lar  or  business  purposes,  counsel  for  defend- 
ant rely  upon  the  cases  of  Johnson  et  al.  r. 
Elkhorn  Gas  Coal  Mining  Ck>.,  176  Ky.  676, 
197  S.  W.  409;  Damron  t.  Justice,  162  Ky. 
101,  172  S.  W.  120,  and  Brown  v.  Anderson, 
88  Ky.  578, 11  S.  W.  607, 11  Ky.  Law  Rep.  107, 
but  there  Is  absolutely  no  analogy  or  resem- 
blance between  those  cases  and  this  one.  In 
those  cases  the  tract  of  land  conveyed  includ- 
ed a  small  tract  used  for  burial  purposes  and 
which  by  the  deed  was  reserved  to  the  grant- 
or for  burial  purposes  alone,  and  he  did  not 
therefore  have  any  other  rights  therein  and 
could  not  use  same  for  secular  or  business 
purposes.  In  the  instant  case  the  land  in- 
volved was  not  a  part  of  the  land  conveyed, 
and  there  is  no  reservation  or  stipulation  of 
any  kind  with  reference  to  It  It  was  not  in- 
volved in  any  way  in  the  transaction  between 
the  parties,  and  it  was  not  mentioned  in  the 
deed  except  in  describing  the  lines  around 
it  where  it  adjoins  the  land  conveyed.  That 
deed  therefore  contains  no  element  of  a  dedi- 
cation or  parting  with  title  or  commitment  of 
any  Idnd  by  the  grantors  with  reference  to 
this  tract  of  land. 

It  ther^ore  results  the  chancellor  erred  In 
refusing  to  quiet  plaintiff's  title  and  in  grant- 
ing defendant  the  affirmative  relief  asked  by 
way  of  counterclaim. 

This  leaves  for  oo&siderati<Mi  plaintUTs 
right  to  an  injunction  requiring  defendant  to 
remove  the  obstructions  it  has  placed  in  the 
road  leading  through  its  lands  to  i^intiS's 
land.  Plaintiff  alleges  and  defendant  denies 
that  this  road  Is  a  public  road. 

The  proof  showe  tliat  since  1860  or  earlier 
there  has  been  an  open  road  up  Kettle  Island 
creek  to  Its  forks  and  up  each  fork  for  some 
distance ;  that  it  follows  the  creek,  Is  clearly 
defined,  and  has  been  used  continuously  as 
matter  of  right  by  the  people  who  have  lived 
on  the  creek  and  its  forks  and  the  public 
generally  as  the  only  means  of  ingress  and 
egress  by  wagon  or  vehicle;  that  for  some 
years  there  was  a  gristmill  up  the  left-hand 
fork  beyond  the  Wilson  lands,  and  that  for 
some  years,  while  this  mill  was  being  oper- 
ated, overseers  were  appointed  by  the  county 
court,  who  caused  the  road  up  as  far  as  the 
mUl  to  be  worked  by  the  residents  of  the 
neighborhood,  required  by  law  to  work  the 
public  roads  of  the  county;  tliat  Sol  Baker 
was  the  overseer  and  worked  the  road  In  1876 
and  1877,  beginning  about  200  yards  below 
the  forks  and  working  up  the  creek  past 
plaintiff's  land;  that  it  was  then  a  "public 
wagon  road,"  to  employ  the  language  of  one 
witness ;  but  there  Is  no  evidence  that  it  has 
been  worked  by  county  officials  as  a  public 
road  later  than  some  16  or  17  years  ago,  al- 
though it  has  omtinued  to  be  used  as  such. 
The  gates  were  placed  across  the  road  by 
the  Edgemont  Coal  Company  in  1907,  and 
defendant  locked  same  against  plaintiff's  ten- 
ant shortly  before  the  suit  was  tiled,  and  t<x 


the  purpose,  as  stated  by  defendant's  man- 
ager, of  keeping  delivery  wagons  from  driv- 
ing up  through  its  mining  camp,  which  con- 
tains more  than  100  miners'  houses  and  a 
government  post  office,  besides  tipples,  com- 
missary, etc. 

[4]  It  Is  therefore  shown  that  the  former 
owners  of  the  lands  now  owned  by  both 
plaintiff  and  defendant,  for  at  least  40  years, 
suffered,  not  only  those  owning  or  living 
upon  land  on  the  waters  of  the  main  creek 
and  up  the  left-hand  fork  as  far  as  the  old 
gristmill,  but  the  public  as  well,  to  use  this 
roadway,  knowing  it  was  claimed  as  a  mat- 
ter of  right,  from  which  the  law  presumes  a 
dedication  to  tlie  public.  But  a  dedication 
by  the  owners  to  public  use  is  not  alone 
sufficient  to  make  the  road  a  public  highway ; 
an  acceptance  by  the  public  Is  necessary. 
Just  what  would  constitute  an  acceptance 
by  the  public  was  formerly  in  much  doubt  in 
this  Jurisdiction,  but  in  Riley  v.  Buclianan, 
116  Ky.  625,  76  8.  W.  527,  26  Ky.  Law  B^. 
863,  63  U  B.  A.  642,  3  Ann.  Cfts.  788,  after 
an  exhaustive  review  of  the  aathorities,  the 
court  stated  its  condusions  aa  follows: 

"We  feel  constrained  by  reason  and  anthority 
to  hold  that,  while  an  acceptance  by  the  public 
is  essential  to  a  complete  dedication  of  a  public 
highway  or  passway,  the  acceptance  may  be  ei- 
ther by  formal  ratification  by  the  proper  official 
board  of  the  municipality ;  or  by  implication  by 
it,  where  it  takes  charge  of  the  road  by  directing 
improvements  on  behalf  of  the  public,  or  other- 
wise by  overt  act  recognizing  it  as  a  public 
road;  or  it  may  be  by  the  public  by  such  pro- 
tracted and  continued  use  as  to  clearly  indicate 
its  acceptance,  when  the  road  dedicated  is  a 
I)enefit  to  the  public  and  not  a  burden.  In  the 
last-named  state  of  case,  a  formal  acceptance 
by  the  proper  legal  authority  will  be  conclusive- 
ly presumed  to  have  taken  place.  Should  the 
road  become  a  burden  to  the  public,  it  may  be 
discontinued  in  the  method  pointed  oat  by  the 
statutes."  . 

These  principles  have  been  adhered  to  and 
reaffli-med  by  this  court  In  many  cases;  the 
most  recent  being  Rockcastle  County  v.  Nor- 
ton, 189  Ky.  690,  225  S.  W.  1079. 

[6]  It  is  therefore  established  that  this 
road  was  not  only  dedicated  by  the  owners 
of  the  land  as  a  public  highway  but  was  ac- 
cepted as  such  by  the  long  period  of  time 
it  was  so  used  by  the  public  and  by  the 
proper  officials  taking  charge  of  same  and 
working  it  as  a  part  of  the  public  road 
system  of  the  county.  And  as  stated  in  13  R. 
C.  L.  62; 

"He  rule  relative  to  the  discontinuance  of 
highways  is  'once  a  highway,  always  a  high- 
way,' (inless  it  is  abandoned  or  vacated  in  due 
course  of  law;  and  the  burden  of  showing  a 
discontinuance,  vacation,  or  abandonment  is  on 
the  party  who  asserts  it." 

Thrare  Is  no  proof  of  a  discontinuance  by 
legal  proceedings,  and  the  only  evidence  of 
abandonmoit  Is  proof  that  It  has  not  bemi 
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worked  as  a  public  load  by  the  county  of- 
ficials for  16  or  17  yeara  But  tbis  is  not 
Bufflclent  The  mere  failure  of  public  offi- 
cials to  perform  their  duties  or  ezerdse  their 
rights  with  reference  to  working  a  public 
highway,  however  long  continued,  could  not 
possibly  work  an  abandonment  so  as  to  de- 
feat the  public's  right  to  use  the  road ;  and 
especially  Is  this  true  where,  as  here,  the 
public  continued  to  use  the  road  without  let 
or  hindrance  frcmi  any  one  until  defendant's 
predecessor,  the  Edgemont  Coal  Company, 
without  tight,  so  far  as  the  record  discloses, 
placed  gates  across  It  in  1007;  and  there  Is 
no  evidence  that  even  since  then  any  one  has 
ever  been  denied  its  use  until  Just  before  this 
action  was  filed,  when  defendant  locked  the 
gates  against  plaintiffs  tenant  In  fact 
counsel  for  defendant  concedes  there  is  now  a 
public  road  from  tlie  forks  down  Kettle  Island 
creek  to  Straight  creek,  and  contends  only 
that  the  portion  of  same  leading  up  the  left- 
hand  fork  to  plaintiff's  land  has  been  aban- 
doned, but  there  is  no  more  or  different  proof 
of  an  abandonment  of  this  iwrtlon  of  the 
road  than  of  the  other ;  the  only  difference  in 
the  proof  being  that  the  one  has  been  more 
extensively  used  than  the  other,  which  was 
always  the  case. 

Hence  the  court  also  erred  in  denying 
plaintiff's  prayer  for  an  injunction  requir- 
ing defendant  to  remove  the  gates  from  tUe 
road. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  dismiss  defendant's  counter- 
claim, quiet  plalntlfTs  title  to  the  land  de- 
scribed in  the  petition,  and  enjoin  defendant 
from  obstructing  the  road  thereto. 


COMMONWEALTH  V.  ALLEN. 

(Coart  of  Appeals  of  Kentucky.    May  24, 
1921.) 

1.  Indictment  and  Information  9=3l  10(5)— in- 
dictment for  abortion  need  not  follow  lan- 
guage of  statute. 

Indictment  for  abortion  under  Ky.  St.  S 
1219a,  though  not  attempting  to  follow  the  lan- 
guage of  the  statute,  held-  sufficient  under  Cr. 
Code  Prac.  SS  122,  124,  as  to  what  an  indict- 
ment must  contain,  and  in  what  respects  be  di- 
rect and  certain. 

2.  Witnesses  <3=96l(i)— Wife  may  testify  to 
abortion  on  iier. 

The  wife  is  competent  to  testify  to  commis- 
sion of  abortion  on  her  by  her  husband  against 
^er  will,  under  the  exception  at  common  law, 
also  implied  in  Civ.  Code  Prac.  §  606,  of  an  of- 
fense on  or  against  her  person. 

An>eal  from  Circuit  Court,  Logan  County. 

John  H.  Allen  was  acquitted  on  a  charge 
Of  abortion,  and  the  Commonwealth  appeals. 
Error. 


Chas.  I.  Dawson,  Atty.  Qea.,  Tbos.  B.  Mc- 
Gregor, Asst.  Atty.  Gen.,  James  B.  Mallory, 
of  Elkton,  and  Coleman  Taylor,  of  Rus- 
seUville,  for  the  Commonwealth. 

S.  R.  Orewdson,  of  Ruaaellvllle,  and  Selden 
Z.  Trimble,  of  Hopkinsville,  for  appellee. 

SETTLE,  J.  The  grand  Jury  of  Logan 
county  found  and  returned  in  the  circuit 
court  of  that  county  an  indictment  against 
the  appellee,  John  H.  Allen,  accusing  him  of 
the  crime  of  abortion.  Omitting  the  merely 
formal  jmrts  of  the  indictment,  its  descrl|>- 
tion  of  the  acts  cmistitutiiig  the  crime 
charged  is  as  follows: 

"The  said  Allen  ♦  •  ♦  did  unlawfully,  willfully, 
and  feloniously  use  a  metal  instrument,  a  spoon 
or  sound,  a  more  particular  description  of  which 
is  to  the  grand  jury  unknown,  upon  the  body 
and  person  of  his  wife,  SaUie  Mildred  Allen, 
who  was  at  the  time  pregnant,  during  the  pe- 
riod of  gestation,  which  was  well  known  to 
him,  by  forcing,  thrusting,  and  inserting  the 
said  instrument  into  the  body,  private  parts, 
and  womb  of  the  said  Mrs.  Allen,  with  the  in- 
tent thereby  to  procure  the  miscarriage  of  said 
woman,  all  of  which  was  over  her  protest, 
against  her  will,  and  not  necessary  to  preserve 
her  life,  and,  as  a  result  of  said  acts  so  done 
with  the  intent  and  in  the  manner  aforesaid, 
the  miscarriage  of  the  said  Mrs.  Allen  was  pro- 
cured, the  death  of  two  unborn  cliildren  was 
caused,  and  the  said  Mrs.  Allen  did  miscar- 
ry.   ♦    ♦    •" 

The  trial  of  appellee  under  the  Indictment 
resulted  In  his  acquittal  by  the  verdict  of 
the  jury,  complaining  of  which,  the  ruling 
of  the  trial  court  In  excluding  certain  evi- 
dence offered  in  Its  behalf,  and  of  its  refusal 
to  grant  It  a  new  trial,  the  commonwealth 
has  appealed. 

The  crime  of  abortion  is  defined  and  made 
a  felony  by  Kentucky  Statutes,  §  1219a,  sub- 
sees.  1-4;  the  penalty  prescribed  by  sub- 
section 1  being  applicable  where  the  con- 
viction of  the  accused  results  from  his  com- 
mitting, with  the  intent  to  procure  a  mis- 
carriage, when  not  necessary  to  preserve 
the  woman's  life,  the  acts  by  which,  as  de- 
fined by  the  section,  It  may  be  effected,  but 
without  actually  causing  it.  The  penalty 
prescribed  by  subsection  2  applies  where  the 
conviction  of  the  accused  occurs  by  reason 
of  bis  committing,  with  the  Intent  to  procure 
a  miscarriage,  when  not  necessary  to  pre- 
serve the  woman's  life,  the  acts  prescribed 
In  subsection  1  and  the  miscarriage  actually 
results  from  such  acts;  and.  In  addition, 
causes  the  death  of  the  unborn  child,  wheth- 
er before  or  after  quickening  time.  If,  how- 
ever, the  woman  upon  whom  the  acts  de- 
scribed In  subsection  1  are  committed  with 
the  intent  to  procure  the  miscarriage,  when 
not  necessary  to  preserve  her  life,  should  by 
reason  thereof  die,  subsection  3  of  the  statute 
provides  that  the  person  offending,  if  con- 
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victed,  "shall  be  punished  as  now  prescribed 
by  law  for  the  ofFense  of  murder  or  man- 
slaughter, as  the  facts  may  justify."  By 
subsection  4  It  Is  provided  that  the  consent 
of  the  woman  to  the  means  employed  to  pro- 
cure the  abortion  shall  be  no  defense;  that 
she  shall  be  a  competent  witness  In  any 
prosecution  under  the  statute,  and  for  that 
purpose  shall  not  be  considered  an  accom- 
plice. 

It  is  apparent  from  the  language  of  sub- 
sections 1,  2,  and  3  of  the  statute,  supra, 
that  the  offense  denounced  by  each  is  a 
felony,  and  manifest  from  that  of  the  In- 
dictment In  the  Instant  case  that  the  acta 
alleged  therein  to  have  been  committed  by 
the  appellee  constitute  the  offense  as  de- 
fined in  subsections  1  and  2,  for  which,  if 
found  guilty  by  the  Jury,  he  would  hare 
been  amenable  to  the  punishment,  by  way  of 
confinement  In  the  penitentiary,  prescribed 
by  subsection  3. 

[1]  Without  raising  the  question  In  the 
court  below,  or  seriously  arguing  It  here, 
counsel  for  the  commonwealth  contends  that 
the  indictment  Is  not  sufficient  to  sustain  a 
oonviction;  hence  the  appellee  was  not  placed 
in  jeopardy  by  his  trial  thereunder,  for 
which  reason  the  judgment  appealed  from 
should  be  reversed,  and  the  case  remanded, 
with  direction  to  the  court  below  to  set  it 
aside  and  refer  the  case  to  the  grand  jury 
for  the  return  of  another  and  sufficient  in- 
dictment against  appellee.  Without  consum- 
ing time  In  discussing  this  contention,  It  is 
deemed  only  necessary  to  say  that  the  in- 
dictment in  form  and  substance  sufficiently 
complies  with  the  provisions  of  Criminal 
Code,  {  122,  subsecs.  1,  2,  and  section  124, 
subsecs.  1  to  4,  inclusive.  In  that  It  is  direct 
and  certain  as  regards:  (1)  The  party  charg- 
ed ;  (2)  the  offense  chargeid;  (3)  the  county  In 
which  it  was  committed ;  (4)  "a  statement  of 
the  acts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  Intended  ;  and  with  such 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment,  on  conviction,  according 
to  the  right  of  the  case."  Wliile  the  indict- 
ment does  not  attempt  to  follow  the  language 
of  the  statute,  it  omits  no  allegation  of  fact 
or  circumstance  necessary  to  constitute  the 
offense  therein  named.  Therefore  it  is  'clear 
that  the  appellee  was  placed  in  jeopardy  by 
his  trial  thereunder  in  the  court  below,  and 
tliHt  this  court  is  powerless  to  reverse  the 
judgment  of  that  court  based  upon  the  ver- 
dict of  the  jury  acquitting  him  of  the  crime 
charged.  So  our  authority  is  confined  to  a 
review  of  such  of  the  rulings  of  the  circuit 
court  on  tbe  trial  as  are  assigned  as  error 
on  the  appeal  and  to  declaring  the  law  re- 
garding same. 

[2]  The  remaining  Important  question  pre- 
sented for  decision  by  the  appeal,  and  re- 


specting which  cotmael  for  tbe  appellant  ar» 
most  insistent.  Is:  Was  the  wife  of  the 
appellee,  the  party  Injured  by  his  alleged 
acts  constituting  the  crime  charged  in  the 
indictment,  a  competent  witness  for  the  com- 
monwealth on  his  trial  under  the  indict- 
ment?  It  appears  from  the  record  that  tbe 
onlj  evidence  Introduced  on  the  trial  of  ap- 
pellee in  the  court  helovr  was  in  behalf  of  the 
commonwealth,  and,  while  it  was  sufficient 
to  prove  that  appellee's  wife  suffered  a  mis- 
carriage as  charged  in  the  indictment,  result- 
ing in  the  premature  birth  of  two  children 
(twins)  without  life,  and  that  such  miscar- 
riage was  caused  by  some  sort  of  force  or 
violence  employed  upon  the  person  of  Mrs. 
Allen,  with  the  exception  of  one  witness  who 
testified  as  to  a  statement  of  appellee  that  his 
wife  was  pregnant,  and,  in  substance,  that 
he  intended  to  cause  her  to  have  a  miscar- 
riage, there  was  little,  if  anything.  In  the 
evidence  tending  to  connect  him  with  the 
procurement  of  the  abortion,  which  doubtless 
led  the  jury  to  entertain  sudx  doubt  of  his 
guilt  as  to  cause  the  verdict  of  acquittal  re- 
turned by  them.  It  was  to  supply  this  lack 
of  evidence,  therefore,  that  the  wife  of  ap> 
pellee>  who  better  than  all  others  knew  the 
facts  regarding  his  guilt  or  innocence,  was 
offered  as  a  witness  by  tbe  commonwealth. 
She  was,  however,  excluded  upon  appellee's 
objection  as  a  witness,  and  her  offered  testi- 
mony rejected  by  the  trial  court,  to  which 
ruling  counsel  for  the  commonwealth  at  the 
time  took  an  exception,  and  thereupon  enter- 
ed of  record  an  avowal  that  the  witness  Mrs. 
Allen,  "If  permitted  to  testify,  would  state 
that  her  husband  [appellee],  over  her  protest 
and  against  her  will,  forcibly  inserted  a  met- 
al instrument  into  her  private  parts,  person, 
and  body  for  the  purpose  of  causing  a  mis- 
carriage of  her  unborn  child  [or  children], 
and  the  result  of  same  was  a  miscarriage." 

The  antiquity  of  the  common-law  rule 
that  neither  the  husband  nor  wife  shall  testi- 
fy for  nor  against  the  other  Is  so  great  as  to 
render  even  the  century  of  its  origin  well- 
nigh  undiscoverable.  It  was  mainly  found- 
ed upon  two  reasons:  (1)  The  danger  of 
causing  dissension  and-  of  disturbing  tbe 
peace  of  families;  (2)  the  natural  repugnance 
in  all  fair-minded  persons  to  compelling  the 
husband  or  wife  to  be  the  means  of  the 
other's  condemnation.  It  may  therefore  be 
said  that  the  rule  in  question  was'  bottomed 
upon  a  humane  public  policy  intended  to 
protect  the  sanctl^  of  the  home  and  happi- 
ness of  the  family.  But  the  rule,  like  prac- 
tically all  others,  has  Its  salutary  exce^ 
tions,  one  of  which  is  that  the  wife  may 
testify  against  the  husband  in  a  criminal 
or  penal  prosecution  for  an  offense  or  at- 
tempted offense  against  her  person. 

In  Comlth.  v.  Sapp.  90  Ky.  680,  14  S.  W. 
834,  12  Ky.  Law  Rep.  484,  29  Am.  St  Rep. 
405,  we  had  occasion  to  pass  directly  on  this 
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question.  Sapp  was  Indicted  for  attempting 
to  poison  his  wife,  and  upon  his  trial  the 
wife  was  offered  by  the  commonwealth  as 
a  witness  a^inst  him;  its  counsel  avowing 
that  she  would  state  that  she  saw  the  bus* 
band  sprinkle  a  substance  upon  a  piece  of 
watermelon  Intended  for  her,  which  sub- 
stance was  shown  by  other  testimony  on  the 
trial  to  be  arsenic,  a  deadly  poison.  The 
trial  court  refused  to  permit  her  to  testify, 
holding  that  she  could  not  be  a  witness  for 
any  purpose.  But  on  the  appeal  of  the  case 
we  held  that  her  rejection  as  a  witness  was 
error.  The  oi^ion,  following  a  review  of 
the  cmnmon-Iaw  and  numerous  Judicial  de- 
cislcmg  aa  the  subject,  declares  that  section 
606,  Civil  Code  of  Practice,  Is  "but  declara- 
tory of  the  common  law,"  and  that,  notwith- 
standing its  emphatic  provisions  to  the  effect 
that  neither  a  husband  nor  his  wife  shall 
testify  for  or  against  each  other,  this  rule  "is 
subject  necessarily  to  some  exceptions,  one 
of  whidi  is  where  the  husband  commits  or 
attempts  to  commit  a  crime  against  the  per- 
son of  his  wife." 

Altbough  in  the  case  supra  the  wife  had 
been  divorced  from  the  husband  before  she 
was  offered  as  a  witness,  this  fact  the  court 
held  of  no  consequence,  saying  in  the  opinion: 

"The  policy  upon  which  the  rule  that  the 
husband  and  wife  cannot  testify  for  or  against 
each  other  is  baaed  is  so  far  overcome  as  to 
create  the  exception  by  that  superior  policj 
which  dictates  the  punishment  of  crime,  and 
which,  without  the  exception  to  the  rule,  would 
very  likely  go  unpunished.  It  is  of  necessity. 
If  it  be  said  that  our  statute  forbids  the  intro- 
duction of  the  husband  or  wife  as  a  witness 
against  the  other,  we  reply,  and  so  did  the  com- 
mon law;  and  yet  the  exception  named  existed, 
end  so  it  should,  is  our  opinion,  under  our  stat- 
ute. The  necessity  of  the  case  requires  such  a 
construction,  and,  as  already  said,  the  statute 
forbidding  husband  or  wife  to  testify  against 
each  other  is  but  declaratory  of  the  common 
law.  Aa  the  divorced  wife  would  have  been  a 
competent  witness  if  she  had  still  been  the  wife 
of  the  accused  at  the  time  of  the  trial  as  to  the 
alleged  attempted  felony  upon  her,  it  follows 
a  fortiori  that  being  divorced  did  not  disqualify 
her." 

In  Wharton's  Criminal  Law,  voL  1,  |  782, 
It  is  said: 

"Where,  however,  violence  has  been  commit- 
ted on  the  person  of  the  wife  by  the  husband, 
she  is  competent  to  prove  such  violence." 

See  Roscoe's  Crim.  Evidence,  150;  Stein 
v.  Bowman,  etc.,  13  Pet.  221,  10  L.  Ed.  129. 

In  the  very  recent  case  of  Commonwealth 
r.  Wilson,  100  Ky.  813,  229  S.  W.  60,  the 
right  of  the  wife  to  testify  against  the 
husband  in  such  a  state  of  case  as  is  here 
presented  is  recognized.  In  approving  in 
that  case  the  decision  holding  the  wife  a 
competent  witness  against  ■  the  husband 
reached  in  Comth.  v.  Sapp,  supra,  we  said 
of  the  exception,  both  to  the  common-law 


and  Code  provisions,  upon  which  her  right 
to  testify  was  therein  rested: 

"But  the  exception  was  created  and  is  allow- 
ed from  the  necessitieB  of  the  case,  in  order  to 
subserve  the  larger  policy  of  the  state,  that 
the  guilty  should  be  punished,  which  would  in 
many  cases  be  defeated  if  the  mouth  of  the 
wife  was  closed  and  she  was  not  permitted  to 
testify  to  the  facts  constituting  the  offense 
against  her  person." 

In  Commonwealth  v.  Wilson,  supra,  we 
held  that  the  wife  was  a  competent  witness 
against  the  husband  under  an  indictment 
accusing  him  of  obtaining  by  false  pretenses 
upon  her  check,  fraudulent,  made  out  by  his 
procurement  for  an  unauthorized  amount, 
money  belonging  to  the  wife.  The  qnestlon 
decided,  therefore,  was  whether  the  wife 
was  a  competent  witness  against  the  husband 
where  the  offense  charged  was  one  affecting 
her  property.  Instead  of  her  person,  as  In 
the  Sapp  Case.  Bnt  the  opinion.  In  respond- 
ing to  the  insistence  of  counsel  for  the  com- 
monwealth that  the  superior  policy  of  the 
state  constituting  the  exception  to  the  rule 
of  the  common-law  and  Code  provisions 
under  which  the  competency  of  the  wife's 
testimony  was  declared  in  the  Sapp  Oase 
made  the  wife  a  competent  witness  where 
as  in  the  Wilson  Case,  the  crime  of  the 
husband  caused  the  loss  to  her  of  her  prop- 
erty, while  admitting  the  force  of  this  con- 
tention and  the  support  given  it  by  the 
weight  of  authority  in  other  states,  held  the 
decision  of  the  qnestlon  unnecessary,  as  the 
competency  of  Wilson's  wife  as  a  witness 
against  him  was  put  beyond  doubt  by  the 
amendment  to  section  806,  Civil  Code,  made 
by  act  of  the  Legislature  of  February  23, 
1898,  providing: 

"And  except  that  when  a  husband  or  wife  is 
acting  aa  agent  for  his  or  her  consort,  either 
of  them  may  testify  as  to  any  matter  connected 
with  such  an  agency." 

So,  while  it  is  true,  as  claimed  by  counsel 
for  appellee,  that  the  court  did  not  have  be- 
fore it  in  Comth.  v.  Wilson  the  precise  qnes- 
tlon i>as8ed  on  in  Comth.  v.  Sapp,  its  approval 
of  the  conclusion  regarding  the  wife's 
competency  as  a  witness  against  the  hus- 
band expressed  In  the  opinion  of  the  latter 
case,  and  of  the  reasons  supporting  the 
conclusion,  persuasively  indicate  it  to  be 
the  intention  of  the  court  to  be  understood 
as  adhering  to  the  rule  as  to  the  wife's  right 
to  testify  against  the  husband  where,  as  in 
the  Sapp  Case  and  the  Instant  case,  the 
crime  of  the  latter  was  committed  or  at- 
tempted to  be  comtuitted  on  the  person  of 
the  wife. 

In  Barclay  v.  Commonwealth,  116  Ky. 
275,  76  S.  W.  4,  we  reaffirmed  the  rule  of 
necessity  with  respect  to  the  right  of  the 
wife  to  testify  against  the  husband  announce 
ed  in  Commonwealth  v.  Sapp,  supra.  Bar- 
clay  was  indicted  for  unlawfully  and  £e- 
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lonloosly  hiring  and  procuring  a  man  un- 
known to  the  grand  Jury  and  without  author- 
ity to  solemnize  a  marriage  to  conduct  and 
solemnize,  under  pretense  of  having  sudi 
authority,  a  marriage  between  him  (Barclay) 
and  Adeline  Chandler.  On  the  trial  of  Bar- 
clay under  the  Indictment  Adeline  Chandler, 
over  his  objection,  was  permitted  by  the 
court  to  testify  against  him  as  to  the  mock 
marriage,  which,  according  to  her  testimony, 
she  supposed  had  been  legally  solemnized 
by  one  having  authority  to  act  in  perform- 
ing auCh  a  rite.  After  the  pretended,  mar- 
riage Barclay  took  her  to  Tennessee  and 
there  lived  with  her  a  week  as  Ids  wife,  she 
believing  all  the  while  that  they  had  been 
legally  married. 

Section  2110,  Ky.  Statutes,  makes  It  a 
felony,  ptmishable  by  confinement  in  the 
penitentiary  not  exceeding  three  years,  for 
any  i)erson  not  authorized  to  solemnize  a 
marriage  to  do  so  under  pretense  of  having 
such  authority,  Barclay,  as  an  accessory  to 
the  false  marriage  and  before  the  fact,  was 
liable  under  section  1128,  Ky.  Statutes,  to 
the  same  punishment  as  the  person  by  whom 
the  illegal  marriage  was  pretended  to  be 
solemnized.  Section  2097,  Ky.  Statutes,  de- 
clares a  marriage  Void  when  not  solemnized 
or  contracted  In  the  presence  of  an  author- 
ized person  or  society.  It  is,  however,  pro- 
vided by  section  2102  that— 

"No  marriage  solemnized  before  any  person 
professing  to  have  authority  therefor  Bhall  be 
invalid  for  the  want  of  sue*  authority,  if  it  is 
consummated  with  the  belief  of  the  parties  or 
either  of  them,  that  he  had  authority  and  that 
they  have  been  lawfully  married." 

On  the  appeal  of  the  case  It  was  In^sted 
for  the  appellant,  Barclay,  that,  as  the  mar- 
riage had  been  consummated  with  the  be- 
lief on  the  part  of  Adeline  Chandler  that 
she  and  appellant  had  been  lawfully  mar- 
ried, it  was  by  the  terms  of  the  statute  not 
Invalid  for  want  of  authority  in  the  person 
solemnizing  it,  for  which  reason  she  could 
not  testify  against  him.  But  in  overruling 
this  contention  we  in  the  opinion  said: 

"We  cannot  concur  in  this  conclusion.  The 
case  falls  within  one  of  the  well-settled  excep- 
tions to  the  rule  that  a  wife  cannot  testify 
against  her  husband.  In  1  Greenleaf  on  Evi- 
dence, §  343,  it  is  said:  'To  this  general  rule 
excluding  the  husband  and  wife  as  witnesses 
there  are  some  exceptions,  which  are  allowed 
from  the  necessity  of  the  case,  partly  for  the 
protection  of  the  wife  in  her  life  and  liberty, 
and  partly  for  the  sake  of  public  justice.  But 
the  necessity  which  calls  for  this  exception  for 
the  wife's  security  is  described  to  mean,  'not 
a  general  necessity,  as  where  no  other  witness- 
es can  be  had,  but  a  particular  necessity,  as 
where,  for  instance,  the  wife  would  otherwise 
be  exposed,  without  remedy,  to  personal  injury.' 
Thus  a  woman  is  a  competent  witness  against 
a  man  indicted  for  forcible  abduction  and  mar- 
riage, if  the  force  were  continuing  upon  her  un- 
til the  marriage,  of  which  fact  she  is  also  a 


competent  witness,  and  this  by  the  weight  of 
the  authoritieB,  notwithstanding  her  subsequent 
assent  and  voluntary  cohabitation,  for  other- 
wise the  offender  would  take  advantage  of  his 
wrong." 

"Other  authorities  might  be  dted,  hot  the 
principle  is  so  well  settled  that  we  deem  it  un- 
necessary. If  the  rule  were  otherwise,  it  would 
be  in  the  power  of  the  defendant  by  consum- 
mating the  marriage,  and  thus  adding  another 
wrong  to  the  crime  he  had  already  committed 
in  procuring  the  mock  marriage,  to  protect  him- 
self from  puoiahment  for  the  crime." 

Under  the  ruling  In  Commonwealth  v.  Sapp 
and  Barclay  v.  Commonwealth,  supra,  It 
may  be  said  to  be  a  well-settled  rule  of  law 
In  this  Jurisdlcaon  that  the  wife  la  a  com- 
petent witness  against  the  husband  In  a  pros- 
ecution of  the  latter  for  a  criminal  offense 
alleged  to  have  been  committed  upon  or 
against  the  person  of  the  former. 

In  the  majority  of  the  states  the  courts 
recognize  the  right  of  the  wife  to  testify 
against  the  husband  In  a  criminal  prosecu- 
tion against  the  latter  for  an  offense  involv- 
ing actual  or  threatened  Injury  to  her  per- 
son ;  and  in  many  of  them  the  doctrine  that 
the  wife  may  testify  against  him  In  any 
criminal  prosecution  charging  him  with  In- 
Jury  to  her  property  is  also  given  recogni- 
tion. Williamson  t.  Morton,  2  Md.  Ch.  94; 
Miller  V.  State,  78  Neb.  845,  111  N.  W.  637; 
Murray  v.  State,  48  Tex.  Or.  B.  141,  86  S.  W. 
1024,  122  Am.  St  Bep,  737;  People  v.  Nor- 
throp, 60  Barb.  (N.T.)  147;  Comth.  v.  Sptnk, 
137  Pa.  255,  20  Atl.  680;  Dill  v.  People,  19 
Colo.  469,  36  Pac.  220,  41  Am.  St  Rep.  254; 
Davis  V.  Commonwealth,  99  Va.  838,  38  S.  E. 
191;  Comth.  v.  Kreuger,  17  Pa.  Co.  Ct  B.  181. 

A  well-considered  case,  among  the  many 
of  other  Jurisdictions  on  the  question  under 
consideration,  is  that  of  State  ▼.  Dyer,  59 
He.  303.  An  indictment  against  the  hus- 
band and  another  charged  them  with  using 
an  Instrument  upon  the  wife  by  forcing  and 
inserting  it  Into  her  womb  for  the  purpose  of 
procuring  a  miscarriage.  The  question  for 
decision  was  whether  the  wife  was  a  com- 
petent witness  against  the  husband.  It  was 
held  that  she  could  testify:  (1)  Because 
the  charge  was  gross  personal  violence  on 
the  person  of  the  wife;  <2)  that  the  wife 
acted  under  the  coercion  of  the  husband; 
(3)  that  the  Intent  was  to  procure  the  mis- 
carriage of  the  woman.  These  facts  were 
sufficient,  as  held  by  the  court  to  bring  the 
case  within  the  exception  to  the  rule  of  the 
common  law  excluding  husband  and  wife  as 
witnesses  for  or  against  each  other.  In  dis- 
cussing the  reasons  for  the  exception  the 
court  in  part,  said: 

"The  object  and  purpose  of  the  exception 
measures  the  extent  of  it.  In  a  given  case  the 
inquiry  must  be:  What  is  the  nature  of  the 
offense  charged,  and  is  it  one  implying  personal 
violence  to  the  wife?  If  so,  she  may  be  a  wit- 
ness, not  only  to  obtain  security  for  herself. 
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but  also  when  he  is  charged,  by  indictment, 
with  an  asBault  upon  her.  ♦  *  •  The  rule  of 
exclusion,  it  is  well  known,  is  based  upon  the 
unity  in  view  of  the  law  of  husband  and  wife, 
and  the  'idea  that  her  testimony  would  tend 
to  destroy  domestic  peace,  and  introduce  dis- 
cord, animosity,  and  confusion.'  The  excep- 
tions which  necessity  soon  forced  upon  the 
courts  are  baaed  primarily  on  the  idea  that  the 
protection  of  the  person  of  the  wife  from  ac- 
tual violence  and  assault  or  cruel  treatment  by 
the  husband  is  of  more  practical  importance 
than  the  legal  assumption  of  unity,  or  the  the- 
oretical fears  of  domestic  discord." 

We  folly  Indorse  the  reasons  advanced  by 
the  Supreme  Court  of  Maine  in  the  case, 
supra,  in  support  of  the  right  of  the  wife  to 
testify  against  the  husband  when  it  Is  sought 
In  a  criminal  or  penal  prosecution  to  bring 
him  to  account  for  an  injury  wantonly  In- 
flicted or  threatened  to  her  person,  for  we 
believe  them  in  full  accord  with  a  salutory 
public  policy,  the  enforcement  of  which  vrill 
have  beneficent  effect  in  protecting  the  sanc- 
tity of  the  home  and  happiness  of  the  fam- 
ily. Indeed,  any  other  view  of  the  matter 
would  be  contrary  to  reason  and  repugnant 
to  the  demands  of  Justice. 

We  do  not  find  that  the  authorities  relied 
on  by  counsel  for  appellee  militate  against 
the  view  we  entertain  of  the  law.  None  of 
the  cases  cited  in  their  brief  is  precisely 
analogous  to  the  case  at  bar,  in  point  of 
fact  or  as  regards  the  conclusion  reached. 
That  of  OomtU.  v.  Winfrey,  169  Ky.  650, 
184  S.  W.  1121,  strongly  relied  on,  though 
apparently  similar  in  some  of  its  features 
of  fact,  did  not  require  a  decision  of  the 
question  of  the  wife's  right  to  testify.  The 
only  questions  decided  in  the  case  on  the 
appeal  was  as  to  the  right  of  the  common- 
wealth's attorney,  denied  by  the  trial  court, 
to  dismiss  by  motion  an  indictment  imder 
section  243,  Criminal  Code,  over  the  defend- 
ant's objection,  and  whether  a  writ  of  pro- 
hibition would  lie  to  control  the  action  of 
that  court  upon  such  motion.  It  was  held 
by  us  that  the  writ  of  prohibition  did  not 
lie,  but,  as  the  commonwealth  had  taken  an 
appeal  from  the  order  of  the  trial  court 
overruling  the  motion  of  Its  attorney  tO  dis- 
miss the  Indictment,  its  action  thereon  was 
reviewable  on  the  appeal,  and  further  that 
such  action  of  the  trial  court  in  overruling 
the  motion  of  the  commonwealth's  attorney 
to  dismiss  the  indictment  was  error;  hence 
for  that  reason,  and  no  other,  the  Judgment 
was  reversed. 

While  comvent  is  made  in  the  opinion 
upon  the  claim  of  counsel  that  the  marriage 
of  the  defendant  to  the  prosecutrix  after 
his  indictment  for  procuring  an  abortion 
upon  her  l»d  rendered  her  incompetent  to 
testify  against  him,  it  can  hardly  be  claimed 
that  the  court  by  what  was  said  admitted 
the  disqualification  of  the  wife  as  n  witness  1  tiff  appeals.     Affirmed. 


by  her  marriage  to  the  defendant.  Talrly 
construed,  the  language  used  means  that,  if 
it  were  true  such  disqualification  of  the 
witness  resulted  from  the  marriage,  as 
claimed,  that  fact  could  not  be  urged  by  the 
defendant  as  a  ground  for  defeating  the 
right  of  the  commonwealth  to  renew  the 
prosecution  against  him  under  another  in- 
dictment. If  the  parties  should  thereatter 
be  divorced.  We  think  it  manifest  that  the 
court  did  not  intend,  by  the  language  re-- 
f erred  to,  to  make  the  opinion  conflict  wltli 
aiose  of  Comth.  v.  Sapp  and  Barclay  v. 
Comth.,  supra.  At  most,  what  was  said  in 
Comth.  V.  Winfrey  was  unnecessary  to  the 
decision  of  the  question  upon  which  the 
judgment  appealed  from  was  reversed;  and, 
this  being  true,  it  is  to  be  regarded  obiter 
dictum. 

It  follows  from  the  conclusions  we  have 
expressed  that  the  ruling  of  the  circuit  court 
excluding  the  testimony  of  the  wife  of  the 
appellee  as  a  witness  In  the  Instant  case 
was  6rror.  Hence  It  is  so  declared,  and 
this  oitolon  certified  to  that  court  as  the 
law  of  the  case. 


CRENSHAW  V.  WILLIAMS. 

(Court  of  Appeals  of  Kentucky.    May  20, 
1921.) 

1.  Vendor  aad  purchaser  «=>35 1(8)— Purchaser 
not  entitled  to  damages  for  loss  of  bargain 
on  Inability  of  vendor,  who  acted  In  good  faith, 
to  convey  good  title. 

Where  vendor  in  making  contract  to  convey 
land  acts  in  good  faith,  and  Is  guilty  of  no  posi- 
tive or  actual  fraud  in  the  transaction,  but  is 
unable  to  perform  because  of  inability  to  con- 
vey a  good  title  to  the  land,  the  purchaser 
cannot  recover  as  damages  the  difference  be- 
tween the  market  value  of  the  land  and  the  con- 
tract price;  that  is,  damages  for  the  loss  of  his 
bargain. 

2.  Vendor  and  purchaser  ®=>35l  (8)— Vendor's 
failure  to  disdose  condition  of  title  to  pur- 
chaser held  not  fraud  entitling  purchaser  to 
damages  for  loss  of  bargain. 

Where  land  had  been  devised  to  named  dev- 
isee during  her  life  and  after  her  death  to  her 
children,  vendor's  failure  to  disclose  to  pur- 
chaser the  condition  of  the  title,  to  refer  pur- 
chaser to  the  will  by  which  land  had  been  de- 
vised, which  was  of  record,  and  to  inform  pur- 
chaser that  the  court  had  lield  that  there  was 
yet  a  possibility  of  the  devisee  bearing  children, 
held  not  such  fraud  as  to  entitle  purchaser,  on 
vender's  breach  of  contract,  to  convey  because 
of  inability  to  give  good  title,  to  recover  dam- 
ages for  loss  of  his  bargain. 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  J.  W.  Crenshaw  against  D.  W. 

Williams.    Judgment  of  dismissal,  and  plain- 
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Ford  &  Ford,  of  Georgetown,  for  appel- 
lant      , 

Bradley  &  Bradley  and  James  Bradley,  all 
of  Georgetown,  for  appellee. 

THOMAS,  J.  On  January  19,  1920,  ap- 
pellee and  defendant  below,  D.  W.  Williams, 
signed  a  contract,  agreeing  to  convey  to  the 
appellant  and  plalntlfT  below,  J.  W.  Crenshaw, 
on  March  1  thereafter,  a  tract  of  land  In 
Scott  county  containing  3Q8%  acres,  the  con- 
sideration being  $400  i>er  acre,  amounting 
in  the  aggregate  to  $159,400.  Ten  per  cent, 
of  the  purchase  price,  or  $15,940,  was  paid 
at  the  time,  and  40  per  cent,  of  the  considera- 
tion was  to  be  paid  at  the  date  of  the  deed, 
and  the  balance  was  to  be  divided  into  two 
eqnal  payments,  evidenced  by  notes  of  plain- 
tiff, and  payable  In  one  and  two  years  there- 
after, with  interest  from  date  and  a  lien  upon 
the  land.  On  the  appointed  day  for  the 
execution  of  the  deed,  or  perhaps  before  that 
time,  it  was  discovered  by  plaintiff  that  de- 
fendant could  not  convey  a  perfect  title, 
and  the  executory  c<mtract  for  the  sale  of  the 
land  was  not  performed  according  to  its 
terms. 

This  suit  was  brought  by  plaintiff  against 
defendant  on  April  22,  1920,  seeking  to  re- 
cover damages  for  the  failure  of  the  latter 
to  make  the  conveyance,  which  consisted  of 
interest  on  the  10  per  cent,  payment  at  the 
time  of  the  contract,  and  $310,  alleged  ex- 
penses incurred  by  plaintiff  in  surveying  the 
land  and  in  examining  the  title  thereto.  In 
the  third  paragraph  of  the  petition  it  was 
alleged  that  the  land  at  the  time  of  the  con- 
tract, as  well  as  at  the  stipulated  day  for  its 
performance,  was  reasonably  worth  on  the 
market  $179,400,  and  that  plaintiff  bad  sus- 
tained damage  because  of  the  "loss  of  his  bar- 
gain" in  the  sum  of  $20,000.  Besides  alleging 
defendant's  failure  to  convey,  it  Is  also  aver- 
red in  the  petition  (but  in  paragraphs  other 
than  the  third)  that  defendant  "fraudulently 
failed  to  disclose  to  this  plaintiff  at  the  time 
of  the  execution  of  said  contract"  his  inability 
to  convey  a  perfect  fee-simple  title  to  the  land. 
Afterwards  an  amended  petition  was  filed, 
setting  up  the  defect  in  defendant's  title, 
which  was  that  the  title  to  the  land  of  de- 
fendant and  his  wife,  emanated  from  the  will 
of  J.  B.  Graves,  her  father,  and  in  which 
he  devised  the  property  involved  to  Mrs.  Wil- 
liams during  her  life  and  after  her  death  to 
her  children.  The  answer  averred,  Inter  alia, 
that  idalntiff  knew  of  the  condition  of  the 
title  before  and  at  the  time  of  the  execution 
of  the  contract  sued  on ;  that  Mrs.  Williams 
was  at  an  age  where  in  the  ordinary  course 
of  nature  she  would  bear  no  more  children, 
and  that  she  was  the  mother  of  two  children, 
one  of  whom  died  without  descendants,  and 
that  she  inherited  his  interest,  and  therefore 
became  the  owner  of  a  one-half  undivided  in- 
terest in  remainder  to  the  land  in  question 


after  the  expiration  of  her  life  estate,  and 
that  her  only  other  child  (a  daughter)  had 
Joined  with  herself  and  husband  in  a  deed 
to  plaintiff,  which  he  declined  to  accept,  and 
that  defendant  had  returned  to  plaintiff  the 
10  x>er  cent,  cash  payment,  made  by  him  at 
the  date  of  contract,  with  interest  thereon, 
and  by  mutual  agreement  of  the  x>arties  the 
contract  was  rescinded.  The  demurrer  filed 
to  the  answer  was  sustained,  but  the  one 
filed  to  the  petition  as  amended  was  over- 
ruled as  to  the  first  and  second  paragraphs, 
but  it  was  sustained  as  to  the  tlilrd  para- 
graph, seeking  to  recover  damages  for  the 
loss  of  plaintiff's  bargain,  and,  plaintiff  de- 
clining to  amend  that  paragraph,  it  was  dis- 
missed, to  which  he  excepted  and  piayed, 
and  has  prosecuted  an  appeal  to  this  court 
Plaintiff  dismissed  his  action,  seeking  a  re- 
covery of  the  interest  on  the  10  per  cent,  cash 
payment  (since  it  had  been  paid),  and  the 
court  gave  Judgment  in  his  favor  for  a  part 
of  the  other  damages  claimed.  Defendant 
has  not  appealed  therefrom,  nor  has  he  ap- 
pealed or  moved  for  a  cross-appeal  from  the 
Judgment  of  the  court  sustaining  a  demurrer 
to  his  answer,  and  none  of  the  questions 
involved  therein  are  before  us. 

[1]  It  will  thus  be  seen  that  the  sole  ques- 
tion for  determination  is  whether  plaintiff 
may  recover  substantial  damages  under  the 
facts  presented  for  what  is  known  in  the 
law  as  "the  loss  of  his  bargain";  i.  e.,  the 
excess  market  value  of  the  land  above  what 
he  agreed  to  pay  for  it  If  this  question  had 
been  submitted  to  us  without  investigation, 
we  should  have  unhesitatingly  said  that 
plaintiff  was  entitled  to  recover  such  dam- 
ages; but  our  investigation  has  shown  that 
the  courts  generally,  including  this  one,  deny 
such  recovery  in  the  sale  of  real  estate  where 
the  vendor  acts  in  good  faith,  and  is  guilty 
of  no  positive  or  active  fraud  in  the  trans- 
action. 

Approaching  the  question  In  somewhat  re- 
verse order,  and  addressing  ourselves  for  the 
nfoment  to  what  we  term  an  exactly  analo- 
gous question,  it  may  be  confidently  stated 
that  this  court  from  its  beginning,  has  uni- 
formly held  that  the  measure  of  damages 
upon  a  breach  of  warranty  of  title  contained 
in  a  deed  is  the  value  of  the  land  at  the 
time  of  the  conveyance,  if  the  entire  title 
failed,  or  the  proportionate  part  of  that 
value  which  the  acreage  of  the  land  lost  on 
account  of  the  breach  bore  to  the  entire 
acreage  of  the  tract,  and  other  Items  of 
tacpenae  resulting  proximately  from  the 
breach;  and  that,  In  the  absence  of  some 
showing  to  the  contrary,  the  value  of  the 
land  entering  into  the  measure  of  the  dam- 
ages in  such  cases  was  the  consideration 
paid  or  agreed  to  be  paid.  In  no  case  has  this 
court  permitted  the  recovery  in  such  cases  of 
any  increase  in  the  market  value  of  the  land 
above  that  which  was  agreed  to  be  and  was 
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actually  paid.  New  Domain  Oil  &  Gas  Co.  t. 
McKinney,  188  Ky.  183,  221  S.  W.  246  (and 
cases  therein  referred  to)  ;  Helton  v.  Asher, 
135  Ky.  751,  123  S.  W.  285 ;  Snlllvan  v.  Hill, 
112  S.  W.  664,  33  Ky.  Law  Bep.  962,  and  Rob- 
ertson v.  Lemon,  2  Bnsh,  301.  If  no  other 
value  may  be  taken  into  consideration  in  esti- 
mating the  damages  to  the  covenantee  In  a  suit 
by  him  upon  the  breach  of  a  warranty  actual- 
ly made  than  that  agreed  upon  by  the  par- 
ties as  a  consideration  for  the  conveyance 
of  the  land,  it  is  difiScult  to  perceive  the 
reason  for  the  application  of  a  different  rule 
where  the  obligation  sued  on,  instead  of  be- 
ing an  executed  warranty,  is  only  an  agree- 
ment to  execute  one.  It  is  the  absence  of 
any  semblance  of  logical  distinction  between 
the  two  cases  that  Influenced  the  English 
courts  in  an  early  day,  and  the  courts  of 
most  of  the  states  of  the  Union,  Including 
tliis  one,  to  adopt  the  rule  first  above  stated, 
L  e.,  denying  substantial  damages  because 
of  increased  market  value  of  the  land  in  a 
salt  for  the  breach  of  a  contract  to  convey 
it  where  the  vendee  was  guiltless  of  active 
fraud  and  acted  In  good  faith.  The  earliest 
English  case  coming  under  our  observation 
so  holding  is  Flureau  v.  ThomhlU,  2  W.  Bl. 
1078.  That  case  has  since  been  followed  by 
those  of  Pounsett  v.  Fuller,  17  C.  B.  660; 
Walker  v.  Moore,  10  Bam.  tt  O.  416;  Slkes 
V.  Wild,  1  Best  A  S.  587 ;  a.  c,  4  Best  &  S. 
421;  Bain  v.  rothergill,  L.  R.  6  Exch.  59; 
8.  c,  L.  B.  7  H.  L.  158;  Engell  v.  Fitch,  L.  B. 
4  Q.  B.  659, 10  B.  &  S.  738,  and  Jones  v.  Gard- 
ner, 1  Ch.  191, 71  L.  J.  Ch.  93,  86  L.  T.  Rep.  N. 
S.  74  In  support  of  the  above  rule  and  for  a 
list  of  cases,  both  English  and  American, 
supporting  it,  we  refer  to  the  note  to  case 
of  Beck  V.  Staats,  16  L.  R.  A.(N.  8.)  on  page 
771;  39  Cyc.  pp.  2105-2111,  Inclusive,  and 
27  R.  C.  L.  633-634.  In  the  last  work  cited. 
In  stating  the  general  rule,  the  text  says : 

"A  distinction  is  usnally  made  as  regards  the 
general  damages  recoverable  between  cages 
where  the  vendor  acts  in  good  faith  in  enter- 
ing into  the  contract  and  cases  where  good  faith 
is  wantiog.  In  the  former  case  it  is  held  that 
the  measure  of  damages  is  the  amount  of  the 
pnrcbase  money  paid  with  interest,  thereby  de- 
nying to  the  purchaser  any  recovery  for  the  loss 
of  his  bargain.  This  is  the  rule  laid  down  in 
the  early  English  case  of  Flureau  v.  Thomhill 
(2  W.  Black,  1078)  decided  in  1775  and  subse- 
quently followed  in  that  country,  and  has  been 
adopted  in  most  Jurisdictions  in  this  country, 
and  in  Canada." 

See,  also,  note  to  the  case  of  Ontario  As- 
phalt Bloc^  Go.  V.  MontreuU,  Ann.  Cas. 
1017B,  862,  on  page  860.  The  above  authori- 
ties, in  addition  to  containing  references  to 
cases  from  the  courts  of  various  states  of 
the  Union,  England  and  Canada,  also  show 
that  some  of  the  states  have  adopted  the 
rule  by  statute. 

Coming  now  to  the  opinions  in  our  court 
the  first  case  directly  in  point  seems  to  be 
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that  of  AUen  t.  Anderson,  2  Bibb,  416,  which 
was  a  salt  on  a  contract  similar  in  all  re< 
spects  to  the  one  now  under  consideration. 
After  referring  to  the  case  of  Cox's  Heirs  v. 
Strode,  2  Bibb,  276,  5  Am.  Dec.  603,  which 
was  a  suit  for  breach  of  warranty  of  title, 
and  in  which  it  was  first  held  that  the  value 
as  fixed  by  the  consideration  agreed  to  be 
paid  should  measure  the  criterion  of  dam- 
ages, the  opinion  says: 

"On  a  covenant  to  convey,  where  the  vendor 
is  without  fraud  incapable  of  making  a  title,  the 
rule  should  be  the  same.  In  either  case,  the 
real  damage  the  party  has  sustained  is  the 
purchase  money,  with  interest  from  the  time 
it  was  paid.  In  reason  there  exists  no  distinc- 
tion between  the  two  cases;  a  purchaser  be- 
fore the  seller  completes  liis  engagement  is  not 
entitled  to  compensation  for  the  fancied  good- 
ness of  ills  bargain,  which  be  may  suppose  he 
has  lost,  more  than  be  is  after  it  is  completed. 
As  to  the  damages  that  ought  to  be  recovered 
on  a  covenant  to  convey,  see  the  case  of  Flu- 
reau V.  Tbornhill,  2  BUick,  Rep.  1078." 

The  next  case  directly  in  point  is  that  of 
Rutledge  v.  Lawrence,  1  A.  K.  Marsh.  396, 
which  was  also  a  suit  exactly  similar  to  the 
one  here,  and  we  insert  this  excerpt  from 
the  opinion: 

"It  has  been  settled  by  a  current  of  decisions 
in  this  court  that  where  one  contracts  to  con- 
vey land,  and  is  without  fraud,  unable  to  make 
a  title,  the  measure  of  damages,  to  which  the 
vendee  is  entitled,  is  the  value  of  the  land  at 
the  time  of  the  sale,  to  be  ascertained  by  the 
consideration  fixed,  or  other  evidence.  Where 
the  inability  of  the  vendor  has  been  produced 
by  fraud  on  his  part,  a  different  rule  has  pre- 
vailed; but  a  failure  to  convey  has  never  been 
adjudged  to  be  evidence  of  a  fraudulent  inabil- 
ity, and  we  think  ought  not  to  be  so  adjudged. 
For  an  inability  to  convey  may,  and  frequently 
does,  happen  without  fraud,  and  fraud  is  odious 
in  law,  and  ought  never  to  be  presumed." 

Other  cases  in  point  are  Kelly's  Heirs  ▼. 
Bradford,  3  Bibb,  317,  6  Am.  Dea  656;  Goff 
V.  Hawks,  6  J.  3.  Marsh.  341;  Combs  v. 
Tarlton's  Adm'rs,  2  Dana,  464;  Hemdon  t. 
Venable,  7  Dana,  371;  Trlplett  v.  GUI,  7  J.  J. 
Marsh.  438;  Rankin  v.  Maxwell,  2  A.  K. 
Marsh.  488,  12  Am.  Dec.  431;  Booker's  Adm'r 
V.  Bell's  Ex'rs,  3  Bibb,  173,  6  Am.  Dec.  641 ; 
and  Ornndy  v.  Edwards,  7  J.  J.  Marsh.  368, 
23  Am.  Dec.  409.  In  the  Goff  Case,  supra, 
which  was  also  one  on  ail  fours  with  this 
one,  the  opinion  says: 

"Since  the  decision  in  the  case  of  Ooz's  Heirs 
V.  Strode,  2  Bibb,  276,  the  criterion  of  damages 
upon  a  covenant  to  convey  land,  which  has  been 
violated,  but  without  fraud  on  the  part  of  the 
covenantor,  is  the  purchase  money  and  inter- 
!  est  thereon,  or  in  the  language  of  the  case  of 
Rutledge  v.  Lawrence,  1  A.  K.  Marsh.  397,  it  is 
the  'value  of  the  land  at  the  time  of  the  sale,  to 
be  ascertained  by  the  consideration  fixed  or  oth- 
er evidence.'  If,  however,  the  covenantor  baa 
been  guilty  of  fraud,  a  different  rule  may  govern 
the  case.    Tlien  he  would  be  responsible  for  the 
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increased  Talne  of  tlie  land,  at  the  time  his 
covenant  ehonid  hare  been  performed." 

We  deem  it  unnecessary  to  fortify  this 
thoroughly  established  rule  by  reference  to 
other  authorities  or  cases,  except  to  say  that 
in  the  case  of  Freeman  v.  Falconer,  201  Fed. 
785,  120  C.  C.  A.  32,  the  federal  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  had  before 
it  for  determination  the  exact  question  here 
presented,  and  which  arose  out  of  an  agree- 
ment to  sell  land  situated  in  Kentucky.  The 
court  applied  the  above  rule  (usually  denom- 
inated the  "good  faith  rule"),  and  In  doing 
so  said: 

"We  understand  the  rule  in  EentuelEy  to  I>e 
that  in  contracts  for  the  sale  of  land  situated  in 
that  state,  and  in  cases  not  involving  his  fraud 
or  bad  faith,  the  vendor,  in  the  event  of  his 
failure  to  convey,  is  liable  to  the  vendee  on  the 
basis  of  the  value  of  the  land  at  the  date  of 
making  the  contract,  rather  than  such  value  at 
gome  later  date  contemplated  for  conveyance, 
and  is  liable,  also,  for  such  expense  as  the 
vendee  may  reasonably  and  properly  incur  un- 
der the  contract." 

At  the  time  that  opinion  was  rendered  this 
court  had  apparently  held  to  the  contrary  in 
the  case  of  Whitworth  v.  Pool,  96  S.  W.  880, 
29  Ky.  Law  Rep.  1104  (a  case  relied  on  by 
appellant),  but  in  rejecting  the  opinion  in 
that  case  as  an  authority  against  the  well- 
settled  rule  In  this  commonwealth,  and  dis- 
tinguishing It,  that  court  said : 

"But  the  case  of  Whitworth  v.  Pool  is,  we 
tbinlc,  clearly  distinguishable  from  the  instant 
case.  There  the  land  in  question  was  owned  by 
R.  J.  Whitworth  and  his  wife,  Mary  Whitworth, 
each  owning  an  undivided  one-half  interest,  and 
they  arbitrarily  (and  so,  necessarily,  In  bad 
faith)  refused  to  convey  it." 

Necessarily  an  arbitrary  refusal  to  convey, 
or  putting  it  out  of  the  power  of  the  covenan- 
tor to  convey,  between  the  date  of  the  con- 
tract and  the  time  for  conveyance,  are  each 
acts  of  bad  faith  and  in  and  of  themselves 
remove  the  case  from  the  application  of  the 
rule  under  consideration,  and  the  federal 
Circuit  Court  of  Appeals  in  the  case  referred 
to  correctly  held  that  the  Whitworth  (3ase 
was  not  an  authority  in  conflict  with  prior 
Kentucky  decisions. 

Fortifying  the  reason  for  the  mie,  and  as 
illustrating  the  views  of  this  court  upon  the 
question  Involved,  we  refer  to  the  unbroken 
line  of  cases  decided  by  this  court  holding 
that,  in  a  suit  for  a  deficit  in  the  quantity 
of  land  agreed  to  be  conveyed,  the  plaintifr, 
where  he  Is  allowed  to  recover  it  all,  must 
do  so  on  the  basis  of  the  value  of  the  short- 
age as  of  the  date  of  conveyance,  which  Is 
that  fixed  by  the  parties  as  a  consideration 
therefor.  There  has  been  no  departure  from 
that  rule  in  those  cases,  some  of  the  later 
ones  of  which  are,  Moreland  v.  Henry,  156 
Ky.  712,  161  S.  W.  1105v  Hunter  v.  Kelght- 
ley,  184  Ky.  835,  213  S.  W.  201,  and  Harts- 


field  V.  Wray,  181  Ky.  836,  205  S.  W.  985. 
So  that  we  not  only  find  that  tills  court  has 
heretofore  held  (with  one  exception  here- 
after to  be  noticed)  that  on  the' precise  facts 
we  have  here  (conceding  there  was  no  fraud, 
this  question  hereafter  to  be  noticed)  sub- 
stantial damages  for  the  loss  of  the  bargain 
are  not  recoverable,  a  doctrine  also  followed 
by  the  great  majority  of  foreign  courts,  but 
the  same  rule  Is  also  applied  in  the  two 
analogous  cases  referred  to,  viz.  in  actions 
for  a  breach  of  warranty  contained  in  a 
deed,  and  In  cases  to  recover  damages  for  a 
deficit  In  the  amount  of  land  conveyed. 

The  exception  referred  to  and  relied  on 
by  counsel  for  appellant  is  the  case  of 
Jenkins  v.  Hamilton,  163  Ky.  163,  154  8.  W. 
937 ;  and  it  must  be  conceded  that  the  opin- 
ion in  that  case,  although  the  facts  are  some- 
what different  from  those  here  involved,  con- 
stitutes a  departure  from  the  long  line  of 
cases  preceding  It.  It  may  be  that  in  that 
case  the  court  concluded  that  defendant  was 
guilty  of  bad  faith  disentitling  him  to  the 
benefits  of  the  "good  faith  rule,"  above  dis- 
cussed, since  he  did  not  pretend  to  have  any 
title  at  all,  or  any  interest  whatever  In  the 
premises  which  he  contracted  to  convey;  but 
whether  so  or  not,  it  does  appear  that  the 
question  hereinbefore  dealt  with  was  not  re- 
ferred to  or  discussed  in  the  opinion,  nor 
was  there  any  reference  made  to  any  of  the 
numerous  cases  from  this  court,  or  elsewhere, 
applying  the  above  rule.  The  foreign  cases 
discussed  in  that  opinion  bear  only  upon  the 
question  as  to  whether  the  knowledge  of  the 
plaintiff  concerning  the  condition  of  the  title, 
and  the  defendant's  Inability  to  convey,  are 
sufSdent  to  constitute  a  defense  to  the  suit. 
None  of  them  referred  to  the  measurement  of 
damages,  but  only  to  the  question  as  to 
whether  the  suit  was  maintainable.  It  may 
be,  so  far  as  we  are  capable  of  Judging  from 
the  opinion,  that  the<  question  was  not  made 
or  argued  in  that  case;  but,  be  that  as  it  may, 
we  are  convinced  that  the  brief  statement 
contained  In  It,  announcing  a  different  rale 
for  the  measurement  of  damages  in  cases  like 
this,  is  so  much  out  of  harmony  with  the 
great  preponderance  of  the  law,  as  we  have 
herein  shown,  that  the  abstract  announce- 
ment therein  made  should  no  longer  be  tol- 
lowed,  and  that  it  is  our  duty  to  return  to 
the  plainly  marked  and  well-beaten  path 
theretofore  traveled  by  us. 

It  has  been  wisely  said,  in  substance,  that 
it  is  not  so  material  as  to  what  the  law  is 
as  that  it  be  certain.  It  is,  of  course,  the 
Intent  of  the  law,  and  the  desire  of  the 
courts,  that  abstract  justice  should  prevail 
in  every  case,  and  that  Judicial  declarati<»is 
should  harmonize  with  logic  and  reason  as 
Inspirations  for  them ;  but  In  the  multiplicity 
of  complicated  facts  found  in  almost  every 
case,  which  control  its  final  destiny,  such  a 
coveted  result  cannot  always  be  obtained  b> 
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fallible  hmnanlty.  There  can  be,  bowerer.  In 
the  same  jurisdiction  approximate  certainty 
as  to  the  law  applicable  to  the  same  state 
of  facts,  and  courts  of  last  resort  should 
Btrire  for  the  consummation  of  that  end. 
Thus  guided,  and  remembering  the  stare  de- 
cisis doctrine,  we  are  constrained  to  hold 
that  the  doctrine  of  the  cases  hereinbefore 
referred  to  (except  the  Jenkins  Case)  is  the 
one  which  we  should  adopt  in  this  case. 

If  it  should  be  asked  why  there  should  be 
a  different  rule,  governing  the  measurement 
of  damages  for  failure  to  comply  with  a  con- 
tract relating  to  real  estate,  than  the  one 
applying  to  a  contract  for  the  sale  of  person- 
alty, we  might  find  it  difiBcult  to  give  a  satis- 
factory answer.  The  English  courts  put  the 
distinction  upon  the  ground  of  the  intricate 
InTolvemeBt  of  titles  to  real  estate  growing 
oat  of  the  varloiisly  worded  deeds,  wills,  and 
other  muniments  of  title,  so  that)  a  vendor 
might  innocently  believe  that  he  could  con- 
vey a  good  title  when  a  learned  attorney  or 
a  conrt  might  determine  otherwise.  Another 
reason  suggesting  itself  to  us  is  that  real 
property  Is  the  only  character  of  property 
abs<rfutely  essential  to  human  existence,  and 
that  it  is  the  poUcy  of  the  law  for  it  to  re- 
main in  the  hands  of  homebullders  and  home 
malntainers,  and  not  to  encourage  speculative 
or  chance  bargaining  In  It,  but  to  adjust  the 
rights  of  the  parties  concerning  its  transfer, 
In  the  absence  of  fraud  or  bad  faith,  by 
placing  them  in  statu  qno,  which,  in  the 
absence  of  a  contrary  showing,  will  be  pre- 
sumed to  have  been  in  their  contemplation. 
Furthermore,  land  values  oscillate,  because 
of  rai^dly  occurring  events  which  the  parties 
at  the  time  of  making  the  contract  could  not 
possibly  contemplate;  illustrations  of  which 
are,  the  discovery  of  minerals  in  the  land  or 
in  the  neighborhood  of  it,  the  existence  of 
which  were  wholly  unknown  at  the  time  of 
the  contract,  and  perhaps  other  equally  un- 
anticipated developments.  But,  whatever  the 
reason  may  be,  it  is  our  duty  to  administer 
the  law  as  it  Is,  and  not  as  we  might  have 
written  it  at  the  beginning. 

[2]  But  it  is  insisted  that  plaintiff's  plead- 
ing brings  this  case  within  the  exception 
to  the  rule  discussed,  and  shows  that  de- 
fendant was  guilty  of  fraud,  such  as  to  de- 
prive him  of  the  benefit  of  the  rule,  and  to 
permit  plaintiff  to  recover  damages  for  the 
loss  of  his  bargain.  We  do  not  so  construe 
the  language  of  the  petition.  It  nowhere 
charges  any  active  fraudulent  act  on  the  part 
of  defendant.  The  only  fact  which  plaintiff 
alleged  as  constituting  the  fraud  upon  which 
he  relies  is  that  defendant  did  not  disclose 
to  him  the  condition  of  the  title,  1.  e.,  did 
not  refer  him  to  the  will  of  J.  B.  Graves 
(which  was  of  record),  and  did  not  inform 
hJm  that  this  court  had  held  that  there  was 
yet  a  possibility  of  Mrs.  Williams  bearing 


children.  We  do  not  think  that  such  silence 
on  the  part  of  defendant  constituted  that 
character  of  fraud  referred  to  in  the  authori- 
ties supra  as  being  sufficient  to  change  the 
rule. 

Of  course,  each  case  must  be  governed  by 
its  own  peculiar  facts,  and,  looking  to  them 
a^s  they  appear  In  this  case,  we  have  con- 
cluded that  the  court  properly  determined 
the  case,  and  its  Judgment  Is  affirmed. 


ISAACS  St  ai.  V.  MAUPIN. 

(Conrt  of  Appeals  of  Kentucky.    May  17, 
1921.) 

1.  Covenants  «=> 1 02(2) —Grantee  falling  to 
obtain  poMesalon  In  ejeotment  suit  may  sue 
bis  oovenantor  as  though  avioted. 

A  judgment  against  a  grantee  in  an  eject- 
ment suit  brought  by  him  to  obtain  possession 
is  equivalent  to  eviction. 

2.  Cavenants  «s>l2l (2)— Purchaser  suing  for 
possession  without  calling  on  covenantors.  If 
unsuccessful,  nay  show  Judgment  to  show 
eviction,  but  must  prove  adversary's  para- 
mount title. 

!  If  a  grantee  seeking  to  recover  possession 
of  premises  from  adverse  claimants  wants  to 
avoid  the  necessity  of  proving  the  eviction  by 
paramount  title,  be  must  give  his  vendor  or 
covenantor  timely  notice  and  call  on  him  to 
make  good  his  warranty,  and  if  be  fails  to  de- 
fend, or  does  so  unsuccessfnlly,  be  is  never- 
theless bound  by  the  judgment  of  eviction  and 
cannot  thereafter  call  it  in  question  except  for 
fraud  or  collusion,  but,  if  notice  is  not  given 
and  the  grantee  is  unsuccesaful,  be  cannot  re- 
ly upon  the  judgment  of  an  eviction  alone  to 
establish  his  right  against  a  grantor  or  cove- 
nantor, for  such  judgment  is  only  evidence  of 
the  eviction,  and  grantee  must  show  that  the 
eviction  was  by  paramount  title  in  the  hands  of 
adverse  claimant. 

3.  Descent  and  distribution  €=3  128 — Purchaser 
may  recover  from  vendor's  heirs  for  failure 
of  title,  where  they  have  Inherited  property 
safllcient  to  cover  loss. 

Though  grantee  gave  no  notice  to  his  gran- 
tor's heirs  of  the  pendency  of  suits  to  obtain 
possession  from  adverse  claimants,  he  never- 
theless had  the  right  to  recover  on  the  war- 
ranty of  the  ancestor  of  the  defendant  heirs 
by  lowing  that  the  title  was  subservient  to 
those  holding  by  adverse  claims  and  that  the 
heirs  received  estate  from  grantors  sulScient 
to  cover  the  loss. 

4.  Ejectment  ^=>  1 2— Party  In  actual  posses- 
sion has  superior  title  to  one  unable  to  prove 
complete  paper  title  from  commonwealth. 

One  in  actual  possession  of  lands  with  no 
other  title  has  superior  title  to  all  other  per- 
sons who  are  unable  to  prove  complete  pa- 
per title,  and  such  a  possessory  title  is  para- 
mount to  a  paper  title,  which  cannot  be  traced 
to  the  commonwealth. 
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5.  Covenants  «=9iOI— Title  which  must  pr*- 
vail  over  otiier  titio  lield  "paramount"  and 
"superior." 

That  title  i^  "superior"  and  "paramount" 
which  will  prevail  over  that  which  is  asserted 
against  it,  so  that  the  title  of  adverse  daim- 
ants  in  possession  of  land  of  which  purchasers 
sought  possession  having  prevailed  in  that  ac> 
tion,  must  be  considered  paramount  in  pus- 
chaser's  action  against  the  heirs  of  his  vendor. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Paramount  Title.] 

6.  Covenants  i«=9 1 30 (3)  — Purchaser  compro- 
mising with  grantee's  heirs  can  recover  from 
them  only  the  damages  for- breach  of  cove* 
nant. 

Where  purchaser's  jrantee's  heiis  ware 
evicted  because  of  superior  adverse  title  exist- 
ing before  purchaser  bought,  it  was  proper  for 
purchaser  to  compromise  with  them,  but  he 
could  not,  because  of  such  settlement,  recover 
from  his  grantors  more  than  he  was  entitled  to 
have  for  the  breach  of  the  covenant. 

Appeal  from  Circuit  Court,  Estill  County. 

Suit  1>y  C.  H.  Maupin  against  Margaret 
Isaacs  and  others.  Judgment  for  the  plain- 
tiff, and  the  defendants  appeaL    AfiBrmed. 

Kelly  Kash,  of  Lexington,  for  appellants. 
Hugh   Biddell,    of   Irvine,   and   Grant   E. 
Lilly,  of  Lexington,  for  appellee. 

SAMPSON,  J.  Isaacs  and  Maupin  ex- 
changed lands  In  1902,  each  making  the  other 
a  deed  of  general  warranty.  The  land  which 
Isaacs  conveyed  to  Maupin  was  In  two  tracts, 
containing  in  all  212  acres,  and  lay  In  Jack- 
son county,  while  that  which  Maupin  convey- 
ed Isaacs  was  situated  In  E<stlll  county.  As 
the  Jackson  county  lands  were  unimproved 
wild  land,  Isaacs  gave  two  acres  of  It  for 
one  acre  of  the  Maupin  lands  In  EtetUl  county 
and  agreed  and  covenanted  in  the  deed  to 
Maupin  that,  if  the  title  to  the  lands  in  Jack- 
son county  should  fail  in  whole  or  in  part, 
Maupin  should  have  a  lien  on  the  lands  in 
Eistlll  county,  conveyed  by  him  to  the  extent 
of  such  loss,  if  any.  Maupin  very  soon  there- 
after, and  without  seeing  the  said  lands,  sold 
and  conveyed  by  deed  of  general  warranty  all 
the  Jackson  county  lands  to  Capt  Thomas 
of  Ford,  Ky.,  at  the  price  of  $5  per  acre. 
Both  Isaacs  and  Thomas  died  leaving  heirs. 

Finding  that  the  Jackson  county  lands 
were  in  the  possession  of  third  parties  who 
asserted  ownership  thereof  and  were  taking 
and  removing  the  timber  which  constituted 
its  chief  value,  the  Thomas  heirs  brought  two 
ejectment  suits  in  the  Jackson  circuit  court 
against  the  several  claimants  of  the  Jackson 
county  lands,  and  notified  and  called  upon 
Maupin,  the  vendor  and  warrantor  of  Thom- 
as, to  appear  and  make  good  his  covenant  of 
quiet  enjoyment.  Maupin  claims  to  have 
given,  by  letter,  a  similar  notice  to  the  heirs 


of  Isaacs ;  but  this  Is  not  sastained  by  satis- 
factory evidence. 

The  two  suits  in  the  Jackson  circuit  court 
were  duly  prepared  and  tried,  one  before  a 
Jury  and  the  other  by  the  court ;  the  defend- 
ants defeating  the  Thomas  heirs  in  each  case. 
Judgments  were  entered  against  the 'Thomas 
heirs  adjudging  them  not  the  owners  of  all 
but  a  small  portion  of  the  Jackson  county 
lands,  the  part  which  they  saved  not  being 
claimed  by  the  defendants.  In  those  actions 
the  Thomas  heirs  claimed  title  through  lAau- 
pin  and  Isaacs  to  a  certain  Ambrose  patent 
which  they  asserted  covered  and  included  the 
lands  in  controversy.  Ttds  the  defendants 
denied  by  answer,  and  in  a  second  paragraph 
asserted  title  to  the  lands  by  adverse  posses- 
sion. The  plaintiffs  were  unable  to  show 
that  the  lands  which  they  claimed,  but  lost 
in  those  suits,  were  embraced  in  the  Ambrose 
patent  After  Judgments  had  been  entered 
in  those  cases  against  the  Thomas  heirs, 
they  demanded  of  Maupin  that  he  malte  good 
the  loss  in  acreage  according  to  bis  covenant, 
and  were  about  to  file  suit  against  him  when 
he  paid  the  Thomas  heirs  $1,100  in  setUe- 
ment.  He  thereupon  demanded  of  the  heirs 
of  Isaacs  a  similar  snm  in  fulfillment  of  their 
ancestors'  warranty,  but  the  Isaacs  heirs  de- 
nied liability,  and  this  suit  was  instituted  by 
Maupin  against  them  In  the  Estill  circuit 
court  to  recover  $1,100  with  interest  and  cer- 
tain costs,  and  he  prayed  that  he  be  adjudged 
a  lien  on  the  Estill  county  lands  which  he 
had  given  Isaacs  in  exchange  for  the  lands  in 
Jackson  county,  from  which  his  grantee  liad 
been  ousted  by  judgments  of  court  On  a 
trial  Maupin  was  awarded  the  sum  of  $856.75 
and  interest  against  the  Isaacs  heirs,  tieing 
$5  an  acre  for  the  number  of  acres  lost  by 
Maupin  and  his  grantee,  and  this  sum  was 
adjudged  a  lien  against  the  Estill  county 
lands. 

In  prosecuting  this  appeal  the  Isaacs  heirs 
assert  that  the  trial  court  erred  to  their  prej- 
udice in  two  respects:  (1)  In  holding  ttiat 
Maupin  was  entitled  to  recover  against  them, 
who  were  not  parties  to  the  action,  nor  no- 
tified of  its  pendency  without  showing  that 
his  vendee  had  been  evicted  from  the  lands 
by  one  holding  a  paramount  title;  (2)  in  al- 
lowing a  recovery  against  them  without  a 
showing  that  Maupin  was  compelled  to  pay 
the  amount  of  the  loss  to  the  Thomas  heirs. 
It  being  admitted  that  he  compromised  with 
them  before  suit  was  filed. 

We  will  consider  these  questions  in  the 
order  stated: 

[1]  1.  It  is  a  general  rule  that  a  grantee 
who  has  been  evicted  by  paramount  title 
may  sue  his  immediate  grantor  or  any  one 
or  more  prior  covenantors  in  the  chain  of 
tide  and  recoup  his  losa  Even  one  who 
holds  under  a  special  warranty  deed  may  sue 
a    remote    covenantor    on    his    warranty. 
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(Fhomaa  t.  Bland,  91  Ky.  1,  14  S.  W.  966,  11 
UR.  A  240. 

If  the  vendee,  as  In  this  case,  never  obtains 
actual  possession  of  the  premises,  because  in 
the  possession  of  the  adverse  claimant,  a 
judgment  against  him  in  an  ejectment  suit 
commoiced  by  him  to  obtain  possession  Is 
equivalent  to  an  eviction.  In  such  case  the 
title  falls  from  the  beginning  and  the  gran- 
tee has  a  right  of  action  as  though  evicted 
after  entry.  7  K,  O.  •!*  1153 ;  *  Cummins  v. 
Kennedy,  3  Lltt.  118,  14  Am.  Dec.  46;  Pryse 
v.  McGuire,  81  Ky.  610. 

[2]  But  If  he  wants  to  avoid  the  necessity 
of  proving  the  eviction  by  paramount  title,  he 
must  give  his  vendor  or  covenantor  timely  no- 
tice of  the  litigation  and  call  on  him  to  make 
good  his  warranty,  thus  giving  him  a  chance 
to  vindicate  his  covenant  of  title.  If  he  falls 
to  defend  or  does  so  unsuccessfully,  he  is 
nevertheless  bound  by  the  judgment  of  evic- 
tion and  cannot  thereafter  call  It  in  question 
except  for  fraud  or  collusion.  Graham  v. 
E>yer,  29  S.  W.  846,  16  Ky.  Lew  Rep.  543 ;  7 
B.  O.  li.  1197.  If  no  notice  is  given  by  the 
grantee  to  the  grantor  of  the  litigation  and 
the  grantee  undertakes  to  defend  but  is  un- 
successful, he  cannot  rely  upon  the  judgment 
of  eviction  alone  to  establish  tils  right  to  re- 
cover against  his  grantor,  for  such  judgment 
is  only  evidence  of  the  eviction,  not  that  It 
was  by  paramount  title  In  the  hands  of  the 
adversary  dalmant,  and  the  vendee  is  ob- 
liged to  aver  and  prove  that  the  eviction  was 
by  paramount  title.  7  R.  0.  I*  1148;  Huff 
T.  Cumberland  Valley  Land  Co.,  30  S.  W.  660, 
17  Ky.  Law  Rep.  213 ;  Hubbard  v.  Stanaford, 
100  S.  W.  232,  30  Ky.  Law  Rep.  1044. 

"It  has  become  customary  in  most  of  the 
states  of  this  country,  whenever  an  action  is 
brought  upon  a  paramount  claim  against  any 
person  entitled  to  the  benefit  of  the  covenant  of 
warranty  of  title,  that  he  shoold  give  proper 
notice  to  such  warrantor  of  the  pendency  of 
the  salt,  requiring  bim  to  come  in  and  defend 
it,  and  by  so  doing  he  relieves  himself  from  the 
bnrdm  of  proving  in -an  action  for  breach  of 
the  covenant,  the  validity  of  the  alleged  para- 
mount claim.  The  doctrine  is  well  established 
that  a  judgment  against  a  warrantee,  in  an  ac- 
tion of  which  the  warrantor  had  proper  notice, 
is  conclusive  against  the  warrantor,  in  the  ab- 
sence of  fraud  or  collusion."  7  R.  O.  L.  1197, 
1198. 

Failure  to  give  notice  of  the  pendency  ot 
such  litigation  to  the  covenantor,  however, 
does  not  take  away  the  right  of  the  evicted 
vendee  to  have  a  recovery,  but  only  puts 
upon  him  the  additional  burden  of  proving 
that  the  title  which  the  vendor  warranted  to 
him  was  at  the  time  of  the  conveyance  sub- 
ordinate to  the  title  under  wldch  the  adver- 
sary claimant  of  the  lands  evicted  him. 

[S-6]  Though  Maupin  gave  no  notice  to  the 
Isaacs  heirs  of  the  pendency  of  the  two  suits 
In  the  Jackson  circuit  court,  he  nevertheless 
had  the  right  to  re<;over  on  the  warranty  of 
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the  ancestor  of  the  appellants  by  showing 
that  the  title  which  he  warranted  to  Maupin 
was  subservient  to  those  who  held  and  claim- 
ed the  lands  which  his  said  deed  purported  to 
convey  and  that  the  heirs  of  Isaacs  received 
estate  from  him  sufficient  to  cover  the  loss. 
The  judgments  were  sufficient  to  prove  the 
eviction — nothing  more.  Other  evidence  In 
the  record  proves  that  the  Thomas  heirs' 
title  failed  because  there  were  persons  in  the 
actual  iwssession  of  the  lands  at  the  time  and 
long  before  the  conveyance  of  Isaacs  to  Mau- 
pin, claiming  the  lands  under  a  different 
title,  which  title  was  paramount  to  any 
title  .which  the  Thomas  heirs  were  able  to 
prove  rested  in  them.  One  in  the  actual  pos- 
session of  lands  with  no  other  right  has  a 
superior  title  to  all  other  persons  who  are 
unable  to  prove  complete  paper  title,  and 
such  a  possessory  tlUe  is  paramount  to  a 
paper  title  which  cannot  be  traced  to  the 
commonwealth.  It  being  admitted  that  the 
defendants  In  the  Jackson  county  suits  were 
in  the  actual  adverse  possession  of  the  lands 
claiming  It  as  their  own,  and  denying  the 
title  of  the  Thomas  heirs  under  the  Isaacs 
and  Maupin  chain  of  title,  the  burden  was  on 
the  Thomas  heirs  who  brought  the  suits  to 
sustain  their  claim  of  title.  That  title  is  su- 
perior and  paramount  which  will  prevail 
over  that  which  is  asserted  against  it,  and  the 
title  of  the  claimants  in  possession  of  the 
J&ckson  county  lands  must  be  held  para- 
mount to  that  of  the  Thomas  heirs. 

"When  lands  are  exchanged,  and  the  title 
of  one  of  the  tracts,  which  in  the  exchange  be- 
tween the  parties  was  conveyed  with  general 
warranty,  fails,  a  recovery  may  be  had  against 
the  grantor  for  the  value  of  the  lands,  with 
interest  and  costs,  and  the  value  fixed  and 
agreed  npon  at  the  time  of  the  exchange  will 
be  taken  to  be  the  trne  measnre  of  the  dam- 
ages recoverable."    7  B.  0.  L.  1172. 

[6]  2.  It  is  insisted  that  Maupin  had  no 
right  to  compromise  with  the  Thomas  heirs 
after  their  eviction,  and  that  such  a  compro- 
mise Is  not  binding  on  the  Isaacs  heirs.  It 
may  be  conceded  that  the  compromise  agree- 
ment is  not  binding  on  the  Isaacs  heirs,  al- 
though Maupin  had  a  right  to  make  the  best 
bargain  he  could  after  it  was  manifest  that 
he  was  liable  to  the  Thomas  heirs  for  a  loss 
of  a  great  number  of  acres  of  the  Jackson 
county  land.  The  law  does  not  require  one 
to  do  a  vain  and  useless  thing,  or  to  litigate 
a  perfectly  obvious  claim,  but  it  rather  dis- 
courages such  litigation  and  favors  compro- 
mises and  settlements  out  of  court.  If, 
however,  in  the  compromise  Maupin  paid 
more  than  the  law  would  have  exacted, 
he  cannot  recover  the  excess,  but  only  so 
much  as  he  was  legally  bound  to  pay.  He 
was  bound  on  his  warranty  to  make  good 
the  loss  sustained  by  the  Thomas  heirs  by 
the  eviction,  and  it  would  have  served  no 
usefnl  purpose  for  Maupin  to  have  denied 
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60  obvious  a  liability  and  put  the  Thomaa 
heirs  to  the  expense  and  necessity  of  insti- 
tuting a  suit,  and  the  courts  to  the  trouble 
of  deciding  a  case  which  It  is  admitted  could 
have  had  but  one  conclusion.  Had  there 
been  no  eviction,  there  could  have  been  no 
compromise  or  settlement  that  would  Iiave 
entitled  Maupln  to  recover  for  an  eviction 
must  precede  every  recovery  on  a  covenant 
of  general  warranty.  HufF  v.  Cumberland 
Valley  I^nd  Cio.,  80  8.  W.  660,  IT  Ky,  Law 
Rep.  213. 

The  amount  recovered  by  Maupln  Is  no  more 
than  he  is  entitled  to  have,  but  much  less 
than,  the  sum  expended  by  him  in  defending 
two  suits  and  satisfying  the  compromise 
agreement. 

No  error  appearing  to  the  prejudice  of  ap- 
pellant, the  Judgment  is  affirmed. 


PETTY'S  HEIRS  v.  PETTY. 

<  Court  of  Appeals  of  Kentucky.    May  10,  1821. 
Rehearing  Denied  June  7,  1921.) 

<.  Evidence  €=>67( I)— Presumption  Is  that  pos- 
session of  deed  to  wife  oontlnued  in  husband. 
When  deed  to  husband  and  wife  is  once 
shoAvn  to  have  been  in  the  possession  of  the 
husband,  the  presumption  is  that  it  continued 
so. 

2.  Evidence  <3=»78— Defendant's  failure  to  pro- 
duce deed  executed  by  him  and  In  his  posses- 
sion held  strong  evidence  aaainst  him. 

When  the  execution  and  existence  of  deed 
from  defendant  husband  to  his  first  wife,  under 
whom  plaintiff,  suing  to  quiet  title,  claims,  were 
proven,  and  the  deed  was  shown  to  have  been 
in  defendant  husband's  possession  and  control 
when  it  was  last  seen,  it  was  defendant  bus- 
band's  duty  to  produce  the  deed  or  account 
for  its  loss  if  he  proposed  to  rely  upon  it,  hav- 
ing conveyed  less  than  a  fee  to  his  first  wife, 
and  his  failure  to  produce  the  deed  is  a  strong 
circumstance  tending  to  support  plaintiff's  con- 
tention that  the  deed  conveyed  a  fee,  and  not 
a  lesser  estate. 

3.  Quieting  title  «=:>44(4)— Evidence  held  to 
warrant  finding  of  delivery  of  deed  by  defend- 
ant husband  to  ftrst  wife,  plaintiff's  ancestor, 
etc. 

In  action  to  quiet  title  brought  by  a  grand- 
eon  claiming  through  his  grandmother,  the 
grandfather's  first  wife,  against  his  grandfa- 
ther, evidence  held  to  warrant  the  chancellor's 
finding  as  a  fact  the  existence  and  delivery  of 
the  deed  by  the  grandfather  to  his  first  wife,  its 
recording,  that  it  covered  and  included  the  lands 
in  controversy,  and  conveyed  to  the  first  wife 
a  fee -simple  title. 

Appeal  from  Circuit  Court,  Grayson  Coun- 
ty. 

Action  by  li.  Ik  Petty  against  Garten  Petty, 
which,  defendant  having  died,  was  revived 


against  his  heirs.    From  Judgment  for  plain- 
tiff, defendants  appeaL    Affirmed. 

Allen  P.  Cubbage,  of  Leitcbfleld,  for  apr 
pellants. 
G.  W.  Stone,  of  Leitcbfleld,  for  appellee. 

SAMPSON,  J.  This  action  was  brought  by 
L.  L.  Petty  against  bis  grandfather,  Garten 
Petty,  to  quiet  title  to  a  tract  of  about  286 
acres  of  land  in  Grayson  county  which  it  is 
alleged  was  once  owned  by  Garten  Petty,  but 
conveyed  by  him  in  1876  to  his  vrtfe,  Sarah 
O.  Petty,  who  died  in  1895  intestate,  leaving 
appellee,  L.  U  Petty  as  her  only  lineal  de- 
scendant and  heir,  he  being  a  grandson. 

The  appellee,  L.  L.  Petty,  plaintiff  below, 
relies  upon  a  lost  deed  alleged  to  have  been 
made  by  his  grandfather,  Garten  Petty,  to  ap- 
pellee's grandmother,  Sarah  G.  Petty,  to  sue- 
taln  his  claim  to  a  remainder  interest  in  the 
lands  described  and  in  which  be  admits  his 
grandfather  held  a  life  estate  by  curtesy  at 
the  time  this  action  was  commenced. 

The  lower  court  adjudged  the  plaintiff  the 
owner  of  the  lands  in  remainder  and  quieted 
his  title  thereto  as  against  the  grandfather, 
who  denied  the  execution  or  existence  of  the 
alleged  lost  deed. 

On  this  appeal  the  grandfather  being  now 
dead,  his  heirs  insist  that  the  judgment 
should  be  reversed  for  the  reasons:  (1)  That 
the  existence  and  contents  of  the  lost  deed 
were  not  sufficiently  proven;  (2)  the  alleged 
lost  deed,  having  admittedly  been  made  in 
fraud  of  creditors  of  the  grantor  In  which 
both  grantor  and  grantee  participated,  is  not 
enforceable  in  equity;  (3)  defendants'  plea  of 
adverse  possession  of  the  lands  in  question 
was  fully  established ;  and  (4)  the  court  erred 
in  holding  one  spouse  cannot  acquire  title  by 
adverse  possession  of  the  lands  of  the  other 
spouse  after  the  death  of  the  first  spouse. 

Garten  Petty  was  twice  married.  Sarah  G. 
Petty  was  his  first  wife.  To  them  was  bom 
one  son  and  one  daughter,  but  the  daughter 
died  in  infancy.  The  son  married  and  be- 
came the  father  of  appellee,  L.  L.  Petty,  but 
died  before  the  commencement  of  this  liti- 
gation. By  his  second  wife  Garten  Petty 
had  two  children,  and  they  are  now  parties 
by  revivor  to  this  litigation. 

It  is  admitted  that  appellee,  L.  Ij.  Petty,  is 
the  sole  heir  of  Sarah  G.  Petty,  from  whom  it 
is  claimed  he  inherited  the  tract  of  land 
which  Is  the  subject  of  this  controversy.  It 
is  also  admitted  that  Garten  Petty  was  once 
the  owner  of  the  lands,  and  that  he  con- 
tinued to  be  the  owner  thereof  until  his  death 
if  he  did  not  convey  the  same  to  his  wife 
Sarah  G.  Petty  about  the  year  1876;  in  other 
words,-  appellee,  L.  U  Petty,  claims  under  a 
deed  which  he  avers  was  made  by  his  grand- 
father, Garten  Petty,  to  appellee's  grand- 
mother, Sarah  G.  Petty,  about  1876.  The 
original  deed,  be  avers,  is  concealed,  lost,  or 
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dentroyed  throngb  the  wrongful  act  of  his 
grandftither,  who  was  the  original  and  only 
defendant  In  this  action,  and  'the  record 
thereof  In  the  office  of  the  clerk  of  the  Gray- 
son connty  court  was  destroyed  In  a  flre 
which  burned  the  courthouse  several  years  be- 
fore this  action  was  commenced.  While  this 
suit  was  pending  in  the  lower  court  and  be- 
fore judgment,  Garten  Petty  died  leaving  a 
widow  and  two  childreo,  and  this  action  was 
revived  against  them. 

About  the  year  1875  Garten  Petty  became 
Involved  In  a  fight  in  a  store  near  his  home, 
and  during  the  encounter  inflicted  an  injury 
to  the  person  of  an  innocent  bystander  named 
Miss  Pickrell,  who  shortly  sued  Garten  Petty 
for  damages  and  recovered  a  verdict  and  judg- 
ment for  an  amount  stated  to  have  been  $1,- 
000.  Admittedly  Garten  Petty  was  the  owner 
of  the  land  at  the  tUne  of  the  happening  of 
the  tort  to  Miss  Pickrell,  and  perhaps  at  the 
time  of  the  recovery  of  the  Judgment,  but 
appellee  contends  that  about  that  time,  and 
In  order  to  avoid  the  payment  of  the  Pickrell 
Judgment,  Garten  Petty  conveyed  the  whole 
of  bis  land  then  consisting  of  about  700  acres 
to  his  wife  Sarah  G.  Petty,  and  that  she  took, 
and  ever  afterwards  to  her  death  held  and 
claimed,  said  land  as  her  sole  property.  The 
exact  date  of  the  deed  is  not  known,  but  it  is 
proven  in  the  record  that  before  1876  all  con- 
veyances of  parts  of  the  land  were  made  by 
Garten  Petty,  and  he  received  the  considera- 
tion therefor,  but  that  after  that  date  Sarah 
O.  Petty  sold  and  conveyed  two  or  three 
small  portions  of  the  land,  her  husband  Join- 
ing with  her,  but  she)  receiving  all  the  con- 
sideration. It  Is  also  shown  that  before  the 
date  of  the  alleged  deed  Garten  Petty'B  name 
always  appeared  first  in  the  body  of  each 
deed  of  conveyance  as  the  real  owner,  and  his 
name  was  first  subscribed  to  the  deeds,  and 
his  wife's  name  came  second,  but  after  the 
said  date  all  deeds  ran  in  the  name  of  B^rah 
6.  Petty  as  first  party  and  owner  "and  her 
husband,  Garten  Petty,"  and  the  notes  for  de- 
ferred payments  of  the  purchase  price  were 
made  to  Sarah  G.  Petty,  and  actually  paid 
to  her,  and  not  to  her  husband  Garten  Petty. 

Several  witnesses  testified  to  having  seen 
or  read  the  deed  from  Garten  Petty  to  Sarah 
O.  Petty  for  the  lands  in  controversy,  but 
none  undertook  to  tell  in  detail  the  exact 
date  of  the  deed  or  its  contents  further  than 
that  it  was  a  conveyance  of  the  lands  of  Petty 
to  his  wife,  but  there  are  a  number  of  facts 
and  clrcnmstances  shown  in  evidence  which 
aid  in  determining  the  contents  and  nature  of 
the  deed  and  on  which  appellee,  L.  L.  Petty, 
relies  to  ^ow  the  contents  and  eSeqt  of  the 
operative  clauses  of  the  alleged  deed. 

It  may  be  conceded  that  Garten  Petty  made 
a  deed  for  the  tract  of  land  in  question  to  his 
wife  Sarah  G.  Petty  about  the  year  1876,  for 
this  is  fairly  established  by  the  evidence,  but 
the  question  arises:  What  was  the  nature 
and  contents  of  said  deed?    The  role  is  that, 


where  one  relies  npon  a  lost  deed  to  sustain 
his  title  to  real  estate,  he  must  establish  the 
original  existence  of  the  deed,  its  loss,  and 
the  material  parts  thereof  by  clear  and  satis- 
factory evidence,  and  this  rule  is  invoked  by 
appellants  to  defeat  appellee's  claim  to  the 
land  under  the  deed,  for  it  is  insisted  that,  if 
secondary  evidence  Is  to  be  substituted  for 
primary  evldoice,  the  oral  testimony  must  be 
substantially  as  complete  as  the  writing  it- 
self, with  proof  of  the  contents  of  the  writ- 
ing. lApps  et  al.  V.  Turner,  164  Ky.  626,  176 
S.  W.  42;  Mould  v.  Rohm,  274  III.  647,  118  N. 
E.  991;  Garland  v.  Foster  County  Bank,  11 
N.  D.  874,  92  N.  W.  452;  Qllmore  v.  Fitzger- 
ald, 26  Ohio  St.  171. 

According  to  the  testimony  of  some  of  the 
witnesses,  Garten  Petty  stated  on  various 
and  divers  occasions  and  in  the  presence  of 
different  persons  after  1876  and  before  the 
death  of  his  wife  Sarah  G.  Petty  that  he  had 
conveyed  the  lands  to  his  wife  Sarah  G.  Pet- 
ty, and  that  she  was  the  sole  owner  thereof. 
In  fact,  he  practically  admits  in  his  testi- 
mony in  this  case  he  made  and  delivered  the 
deed  to  her,  but  he  was  not  asked  to  its  con- 
tents. If  it  be  conceded  that  Petty  made  the 
deed  to  his  wife  in  1876,  then  it  must  be 
further  conceded  tiiat  he  did  so  for  the  par- 
pose  of  defeating  the  collection  of  the  judg- 
ment against  him,  for  the  evidence  is  abun- 
dant on  this  point,  and  there  was  no  other  con- 
sideration shown  or  reastm  given  for  the  con- 
veyanca 

If  this  was  tte  purpose  of  the  conveyance, 
as  is  admitted,  nothing  less  than  a  deed  for 
the  fee  would  have  availed.  So  the  estate 
ccmveyed  by  the  deed  of  1876  must  have  been 
In  fee.  Aside  from  this,  the  presumption  is, 
after  great  lapse  of  time,  and,  in  .the  absence, 
of  a  contrary  showing,  that  the  deed  was  an 
absolute  conveyance  of  the  entire  estate  in 
the  lands  conveyed,  and  not  an  estate  of  less 
degree. 

Both  Garten  Petty  and  his  wife  Sarah.  G. 
Petty  fraudulently  entered  into  the  execution 
and  delivery  of  the  deed  to  Sarah  Q.  Petty, 
asserted  that  the  latter  was  the  owner  of  the 
lands  under  the  deed,  and  she  exercised  com- 
plete control  over  it.  Moreover,  when  portions 
of  the  lands  were  conveyed,  she  made  the 
deeds  and  received  the  money  therefor,  which 
is  wholly  and  entirely  inconsistent  with  the 
conduct  of  one  who  held  and  owned  an  es- 
tate less  than  fee.  When  Sarah  G.  Petty 
died  she  had  the  deed  in  her  possession, 
lodged  in  a  box  in  a  bureau  drawer  among 
her  belongings  and  personal  effects.  It  had 
been  duly  acknowledged  and  recorded.  It 
was  seen  among  her  personal  belongings  by 
at  least  two  witnesses  after  her  death.  Gar- 
ten Petty  took  charge  of  her  effects,  includ- 
ing the  deed,  after  the  death  of  Sarah  G.  Pet- 
ty, and  the  deed  has  not  since  been  seen. 

[1 ,  2]  When  the  deed  was  once  shown  to  be 
in  the  possession  of  the  husband,  the  presump- 
tion is  that  it  continued  so.    10  R.  C.  Ij.  872. 
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It  was  against  the  Interest  of  Garten  Petty 
to  produce  the  deed  If  it  was  one  In  fee,  and 
he  did  not  do  so  (m  tbe  trial,  although  It 
was  shown  to  have  been  In  his  possession  and 
control  the  last  time  it  was  seen  by  a  wit- 
ness, and  that  he  took  possession  of  her  be- 
longings after  her  death,  and  did  not  attempt 
to  account  for  its  whereabouts  or  its  loss. 
When  the  execution  and  existence  of  the  deed 
was  proven  and  it  was  shown  to  have  been  in 
bis  possession  and  control  when  last  seen,  it 
was  Garten  Petty's  duty  to  have  produced 
tbe  deed  or  to  hare  accounted  for  its  loss  if 
he  proposed  to  rely  upon  It  conveying  less 
than  a  fee,  and  bis  failure  so  to  produce  the 
deed  is  a  strong  circumstance  tending  to  sup- 
port the  contention  that  the  deed  in  question 
conveyed  a  fee,  and  not  a  lesser  estate.  It 
has  been  held  by  some  courts  that  nonpro- 
ductlon  of  such  a  document  shown  to  be  in 
tbe  possession  of  a  party  who  denies  its  ex- 
istence or  alleged  contents  is  a  circumstance 
which  may  be  considered  by  a  court.  It  has 
further  been  held  that  slight  evidence  of  the 
contents  of  a  paper  should  be  deemed  sufiB- 
clent  against  a  party  who  has  the  power  to 
remove  all  doubts  as  to  the  contents  thereof 
by  producing  the  paper  Itself,  but  fails  or  re- 
fuses to  do  80  when  the  matter  is  fairly  put 
in  issue.  Tobin  v.  Shaw,  45  Me.  331,  71  Am. 
Dec.  647;  Ejastman  t.  Amaskeag,  44  N.  H. 
143,  82  Am.  Dec.  201;    10  R,  C.  I>.  022. 

[S]  We  therefore  conclude  that  the  chan- 
cellor was  fully  warranted  in  finding  as  a 
fact  tbe  existence  and  delivery  of  the  deed 
by  Garten  Petty  to  Sarah  G.  Petty,  its  re- 
cording, that  it  covered  and  Included  the 
lands  in  controversy  and  conveyed  the  gran- 
tee a  fee-simple  title. 

Judgment  affirmed. 


CITY  OF  NEWPORT  et  al.  V.  8CHMIT. 

(Court  of  Appeals  of  Kentucky.    May  20, 
1921.) 

1.  Municipal  oorporatlons  i8=>82l(6)— Wheth- 
er  a  tiled  portion  of  sld«walk  laid  bV  an  abut- 
ting owner  was  unsafe  question  for  the  ]ury. 

In  an  action  for  injuries  suffered  when 
plaintiff  fell  on  the  tiled  portion  of  a  sidewalk 
which  was  constructed  by  the  operator  of  a 
theater  as  a  continuation  of  its  lobby  for  ad- 
vertising purposes,  the  question  whether  the 
tiles  by  reason  of  their  hard,  slick  surface  were 
unsafe  for  use  by  ordinarily  shod  pedestrians 
held,  under  the  evidence,  for  the  jury. 

2.  Appeal  and  error  <S=3lOOI(2)— That  the  ap- 
pellate court  might  have  found  differently  im- 
material. 

Where  the  evidence  was  conflicting,  and 
so  was  for  the  Jury,  the  fact  that  the  appellate 
court  might  have  found  differently  on  the  evi- 
dence is  immaterial. 


3.  Municipal  oorpor*tl(»M  «s»8l7(l)— CoiMBt 
of  munloipality  to  r»plaolna  sidowalk  with 
tiiet  Inferable. 

Where  the  operator  of  a  theater  removed  a 
portion  of  the  sidewalk  and  replaced  it  with 
tiles  similar  to  that  used  in  its  lobby,  the  con- 
sent of  municipality  may  be  inferred'  where 
the  work  was  done  under  the  supervision  of 
its  inspector. 

4.  Munldpal  oorporatlons  «=3764(3)— Munici- 
pality liable  for  failure  to  maintain  entir* 
width  sidewalks  In  rraMuably  safe  oondition 
If  sufflolent  time  has  elapsed  to  give  notice. 

It  is  the  duty  of  a  municipality  to  keep  and 
maintain  the  entire  width  of  its  sidewalks  in 
a  reasonably  safe  condition  for  public  travel, 
and  a  failure  on  the  part  of  the  municipality  to 
use  ordinary  care  in  that  respect  after  notice 
of  a  sidewalk's  unsafe  condition  or  when  by 
the  exercise  of  ordinary  care  it  could  have 
had  knowledge  of  the  defective  condition  of  the 
walk  will  render  the  mimicipality  liable  if  suffi- 
cient time  has  elapsed  after  notice,  etc.,  for 
the  municipality  to  have  remedied  the  condi- 
tion. 

5.  Municipal  oorporatlons  $=»77 1— Municipali- 
ty not  guarantor  of  safety  of  pedestrians, 
and  not  liable  for  ^llppory  sidewalk  oaused 
by  rain. 

A  municipality  is  not  a  guarantor  of  the 
safety  of  person  on  its  sidewalks  or  streets, 
and  one  does  not  have  a  cause  of  action  mere- 
ly because  he  may  slip  and  fall  when  the  re- 
sult is  not  caused  by  an  inherently  dangerous 
or  unsafe  condition  of  the  sidewalk,  as  where 
rain  makes  it  slippery. 

6.  Municipal  oorporatlons  4s»809(l)— Both 
creator  and  maintainor  of  a  nuisance  liable. 

If  tiling  laid  in  place  of  a  sidewalk  in  front 
of  a  theater  was  by  reason  of  its  slippery  con- 
dition a  public  nuisance  when  laid,  both  the 
creator  and  the  maintainer  of  such  nuisance 
are  liable  for  damages  resultiag  to  persons 
thereby. 

7.  Municipal  corporations  «=>808( I)— Subse- 
quent owner  of  lossee  liable  for  Injuries  re- 
sulting from  defective  sidewalks  whiok 
amounted  to  nuisanco. 

Where  a  tiled  portion  of  a  sidewalk  laid  as 
an  extension  of  theater  lobby,  etc.,  was  not  a 
nuisance  when  laid,  but  became  such  by  failure 
to  maintain  it  in  a  reasonably  safe  condition 
for  public  travel,  a  subsequent  owner  or  lessee 
who  appropriated  the  same  to  his  own  use  in 
connection  with  the  business  and  building  is  lia- 
ble to  one  injured  by  a  fall  on  the  slick  tiling, 
where  such  subsequent  owner  or  lessee  admit- 
ted its  liability  to  maintain  the  walk,  and  it  had 
opportunity  before  the  accident  to  have  abated 
the  nuisance. 

8.  Municipal  corporations  9s»808(l,  4)— Occu- 
pant not  liable  for  defects  in  sidewalks  which 
he  did  not  create. 

An  occupant  of  abutting  property  wheth- 
er the  owner  or  lessee  is  not  liable  for  defects 
in  a  sidewalk  which  he  did  not  create  nor  for 
a  failure  to  repair  a  sidewalk  if  he  did  not 
cause  tbe  necessity  therefor. 


4s»Por  other  cases  see  same  topic  and  KBT-Nt7MBE.R  In  all  Key-Numbered  Dlgesu  and  Indexes 


Digitized  by 


Google 


Ky.) 


CITV  OP  NEWPORT  v.  SCHMIT 
(isi  aw.) 


B5 


9.  MnMfal  MfforatloM  «s»808(l)— AlMttlno 
owaar  who  impMM  "sarvitudo"  on  sidewalk 
is  liablo  If  ho  allows  It  to  Uaoome  a  nuisance 
and  daagoroas. 

Where  an  abutting  owner  creates  a  servi- 
tade  upon  a  side-wals  which  is  an  addition  to 
the  general  nse  the  public  may  make  of  the 
sidewalk,  as  for  example  the  placing  of  a  door 
or  coalhole  in  the  walk,  he  is  bound  to  main- 
tain the  servitude  so  that  it  will  not  become  a 
nuisance,  and  if  be  f afls  he  is  liable  to  persona 
injured  as  a  result  of  the  defect,  and  so  an 
abutting  owner  who  continued  a  tiled  portion 
of  a  sidewalk  placed  by  bis  predecessor  to  ad- 
vertise the  theater  business  is  liable  where  it 
became  dangerous  and  slick. 

10.  Municipal  eorporations  «=9808(l)  —  NnU 
aanco  «==>42,  76— Subsequent  owner  or  lessee 
not  liaJile  for  nuisance  by  predecessor  until 
request  for  abatement. 

In  case  of  private  nuisance  a  subsequent 
owner  or  lessee  is  not  liable  for  a  nuisance 
which  the  former  owner  or  landlord  created 
ontil  he  has  been  requested  to  abate  it,  but 
this  rule  is  not  applicable  where  the  nuisance 
ia  a  public  one  as  the  creation  of  a  slippery 
cone  in  the  sidewalk  by  laying  ornamental  tiles 
for  advertising,  etc.,  for  the  nuisance  is  a  pub- 
lic one,  and  only  the  municipality  could  enforce 
abatement. 

li.  Damages  <8=3l32(7)-«5,000  award  to  In- 
Jorod  womaa  not  exoesslvo. 
Where  as  a  result  of  a  fall  a  woman  who 
was  earning  $10  to  J^14  per  week  was  inca- 
pacitated for  a  year,  at  the  end  of  which  time 
she  could  earn  only  $10  to  $12  a  month,  though 
wages  had  increased  and  she  had  to  have  as- 
sistance at  her  toilet  because  her  right  arm 
waa  permanently  disabled  so  that  it  could  not 
be  elevated,  and  she  was  unable  to  stand  for 
any  length  of  time  or  rest  on  her  knee,  the 
cap  of  which  had  been  broken,  an  award  of 
$5^)00  waa  not  excessive. 

Appeal  firom  Circuit  Court,  Campbell 
County. 

Actimi  by  Margaret  B.  Sdimlt  against  the 
Caty  of  Newport  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

William  A.  Burkamp  and  Brest  Spence, 
both  of  Newport,  for  appellants. 

P.  J.  Byan  and  Oeor;ge  Herold,  both  of 
Newport,  for  appellee. 

HURT,  0.  J.  This  action  by  the  appel- 
lee, Margaret  E.  Schmlt,  against  the  appel- 
lants, city  of  Newport  and  the  Frankel 
Amusement  Company,  had  for  its  purpose  the 
recovery  of  damages  which  she  avers  that  she 
sustained  on  account  of  personal  Injuries  re- 
ceived when  she  slipped  aud  fell  upon  the 
sidewalk  In  front  of  the  theater  owned,  con- 
ducted, and  controlled  by  the  Frankel  Amuse- 
ment Company,  and  which  bore  the  name  of 
the  "Hippodrome."  .  The  sidewalk,  at  the 
point  where  the  appellee's  feet  slipped  from 
under  her  and  she  fell  upon  it.  Is  about  12^ 


feet  In  width,  and  all  of  It  Is  constructed  of 
cement,  exc^t  a  strip  27  feet  in  length  and  3 
feet  In  width,  which  Immediately  adjoins  the 
property  line  In  front  of  the  entrance  to  the 
theater,  and  extends  Into  the  sidewalk  to  the 
distance  of  3  feet,  and  this  strip  is  made  of 
tiles.  The  entrance  into  the  theater  from  the 
sidewalk  is  through  a  lobby,  which  is  also 
paved  with  tiles,  and  the  portion  of  the  side- 
walk made  of  tiles  is  a  continuation  of  the 
floor  of  the  lobby.  The  basis  of  the  claim  for 
recovery,  as  alleged  in  the  petition  as  amend- 
ed, is  that  the  sidewalk  upon  which  the  ap- 
pellee fell  and  was  Injured  was  a  sidewalk 
In  the  dty,  under  Its  management  and  con- 
tit>l  through  Its  officers,  whose  duty  It  was 
to  maintain  It  in  a  reasonably  safe  condition 
for  travel  by  pedestrians,  and,  though  under 
such  duty,  the  city  permitted  the  Hippodrome 
Amusement  Company,  which  In  April,  1916, 
erected  the  building  In  which  the  theater  is 
conducted,  to  remove  the  cement  sidewalk 
In  front  of  the  buUding  and  adjoining  Its 
property  line  to  a  width  of  8  feet  and  a 
length  of  27  feet,  and  to  substitute  for  the 
removed  cement  a  surface  made  of  smooth, 
glazed,  and  slippery  tiles,  with  a  grade  from 
the  property  line  to  the  cemmt  of  one-half 
inch  to  the  foot,  and  that  the  portion  of  the 
sidewalk  thus  constructed  of  tiles  was  ren- 
dered dangerous  and  flnsafe  for  travel  by 
pedestrians,  ordinarily  shod,  by  reason  of 
the  glazed,  slippery,  and  slick  condition  of 
the  surface  of  the  tiles,  and  the  slanting  sur- 
face given  to  it  by  ttie  grade  upon  which  It 
was  constructed  from  the  house  line  to  where 
It  Joined  the  cement  portion  of  the  sidewalk, 
and  It  was  this  dangerous  and  unsafe  con- 
dltlcm  whidi  caused  the  appellee  to  slip  and 
fall  and  Injure  herself.  Hie  tUed  portion 
of  the  sidewalk,  which  was  formed  by  per- 
mitting the  Hippodrome  Amusement  Com- 
pany to  extend  the  floor  of  Its  lobby  into 
the  sidewalk  to  a  distance  of  3  feet,  with  the 
grade  as  above  stated,  was  the  portion  upon 
which  the  appellee  was  walking  at  the  time 
her  feet  slipped  from  under  her  and  she  fell. 
The  tiles  composing  the  strip  were  white  in 
color,  except  in  the  center  of  the  strip,  and 
Immediately  in  front  of  the  lobby,  the  word 
"Hippodrome"  was  constructed  of  tiles  of 
a  dUTerent  color.  The  tiled  portion  of  the 
sidewalk  and  the  name  of  the  theater  Insert- 
ed In  it  were  for  the  special  benefit  of  the 
owner  of  the  theater  building  and  the  busi- 
ness conducted  in  it  in  the  way  of  an  adver- 
tisement of  the  building  and  Its  business. 
On  the  20th  day  of  June,  1916,  the  appellant 
Frankel  Amusement  Company  became  or  as- 
sumed to  be  the  owner  of  the  building,  con- 
trolled and  conducted  its  business  in  It  until 
March  16,  1917,  when  appellee  received  the 
injuries  complained  of.  There  was  some  evi- 
dence to  the  effect  that  the  tiled  portion  of 
the  sidewalk  was  in  the  same  condition  when 
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appellee  fell  upon  It  as  when  It  was  first 
constructed,  except  that  from  use  It  bad  be- 
come more  slick,  and  therefore  more  unsafe 
and  dangerous.  It  was  averred  that  the  city 
and  Its  officers  at  all  times  knew  of  the  dan- 
gerous and  unsafe  condition  of  the  sidewalk, 
caused  by  the  tiled  portion  of  it,  or  by  the 
exercise  of  ordinary  care  would  have  known 
of  It,  and  negligently  failed  to  remedy,  or 
cause  to  be  remedied,  the  defects  In  it  so  as 
to  render  It  reasonably  safe  for  travel,  and 
the  Frankel  Amusement  Company  knew  of 
its  injurious  character  at  all  times  previous 
to  the  incurrence  of  the  injuries,  but  main- 
tatned  and  used  the  tiled  portion  of  it  for 
its  own  special  benefit,  and  negligently  failed 
to  remove  the  tiles  from  the  sidewalk,  or  to 
otherwise  take  precautions  to  render  that 
portion  of  the  sidewalk  reasonably  safe  for 
pedestrians,  and  negligence  of  the  city  and 
the  amusement  company,  as  before  stated, 
was  the  proximate  cause  of  the  injuries 
which  the  appellee  received.  The  foregoing 
contentions  of  appellee  were  denied  by  the 
answers  of  the  appellants,  and  the  trial  re- 
sulted in  a  verdict  by  the  Jury  in  favor  of  ap- 
pellee against  the  city  for  the  sum  of  $1,000 
in  damages,  and  against  the  Frankel  Amuse- 
ment Company  for  the  sum  of  $4,000,  and 
each  have  appealed. . 

[1,  2]  (a)  At  the  COTcluslon  of  the  evidence 
for  the  plaintiff,  and  at  the  conclusion  of  all 
the  evidence,  each  of  the  defendants  moved 
the  court  for  a  directed  verdict  In  its  favor, 
and,  these  motions  being  overruled,  each  of 
them  now  insists,  as  a  common  ground  for 
the  reversal  of  the  Judgment,  that  the  court 
erred  in  thus  disposing  of  their  motions.  It 
is  not  contended  nor  insisted  for  either  of  the 
defendants  that  the  time  which  had  expired 
from  the  construction  of  the  tiled  portion  of 
the  sidewalk  to  the  time  of  the  injury  or 
from  the  time  the  theater  came  under  the 
control  of  the  Frankel  Amusement  Company 
to  the  time  of  the  injury  was  Insufficient  to 
charge  the  defendants  with  notice  of  Its  un- 
safe and  dangerous  condition,  and  to  have 
enabled  them,  with  the  exercise  of  ordinary 
diligence,  to  have  remedied  the  alleged  unsafe 
condition,  but  it  Is  insisted  for  each  that  the 
evidence  was  insufficient  upon  the  Issue  as  to 
the  unsafe  condition  for  travel  of  the  side- 
walk to  require  a  submission  to  the  Jury.  It 
may  be  confessed  that,  if  there  were  no  con- 
tradictions In  the  evidence  upon  that  subject, 
and  all  of  the  evidence  conduced  to  prove  the 
conclusions  drawn  from  it  by  counsel  for 
defendants,  they  were  eminently  right  in 
their  contention,  but  when  the  evidence  as  to 
the  character  of  the  tiled  portion  of  the  side- 
walk, with  regard  to  its  condition  of  safety 
for  travel.  Is  examined,  it  is  apparent  that 
the  evidence  upon  that  awbject  is  very  con- 
tradictory, and  made  necessary  a  submission 
to  the  Jury  of  that  issue,  and  the  fact  that 
we  would  arrive  from  the  evidence  at  a  con- 
clusion different  from  that  at  which  the  Jxltj 


arrived  is  aside  from  the  subject,  nor  will  a 
conclusion  upon  our  part,  if  we  had  been  the 
triers  upon  the  facts,  that  the  verdict  should 
have  been  upon  the  Issue  for  the  defendants, 
warrant  a  conclusion  that  the  issue  ought  not 
to  have  been  submitted. 

[3,  <]  While  It  is  not  expressly  proven  that 
the  city  authorized  the  owner  of  the  theater 
to  extend  the  tile  floor  of  the  lobby  out  into 
the  sidewalk  to  the  distance  above  stated, 
audi  may  be  inferred  from  the  fact  that  the 
work  was  done  under  the  supervision  of  an 
Inspector  for  the  city,  but  whether  the  city 
was  or  was  not  consulted  In  the  matter  Is 
immaterial,  since  the  duty  of  a  municipality 
to  keep  and  maintain  its  sidewalks  in  a  rea- 
sonably safe  condition  for  public  travel  ap- 
plies to  the  entire  width  of  a  sidewalk,  and 
for  a  failure  upon  the  part  of  the  municipal- 
ity to  exercise  ordinary  care  to  keep  and 
maintain  its  sidewalks  in  a  reasonably  safe 
condition  for  travel  by  pedestrians,  after  no- 
tice of  its  unsafe  condition,  or  when  by  the 
exercise  of  ordinary  care  to  attend  to  Its  du- 
ties in  that  respect  it  would  have  had  knowl- 
edge of  the  defective  condition  of  the  side- 
walk, it  will  be  liable  for  injuries  sustained  by 
persons  on  account  of  such  unsafe  condition, 
if  sufficient  time  has  elapsed  after  notice,  or 
after  it  is  chargeable  with  notice,  within 
which  to  have  reasonably  enabled  it  to  have 
remedied  the  conditions.  Eagan  v.  Coving- 
ton, 166  Ky.  82.5,  179  S.  W.  1026;  Louisville 
T.  Hough,  157  Ky.  643,  163  S.  W.  1101;  Cov- 
ington V.  Belser,  123  S.  W.  249;  Gnau  v.  Ack- 
erman,  166  Ky.  258,  179  S.  W.  217;  Dayton 
V.  Lory,  169  Ky.  04,  183  S.  W.  252;  West  Ky. 
Telephone  Co.  v.  Pharis,  78  S.  W.  917, 25  Ky. 
Law  Rep.  1838. 

[5]  It  is  true  that  manidpalities  are  not 
guarantors  of  the  safety  of  persons  upon  their 
sidewalks  and  streets,  nor  does  one  have 
a  cause  of  action  merely  because  he  may  slip 
and  fall  upon  a  sidewalk,  when  such  result 
is  not  caused  by  an  Inherent  dangerous  or 
unsafe  condition  of  the  sidewalk,  nor  are 
defects  in  a  sidewalk  sufficient  to  support  a 
cause  of  action,  If  in  spite  of  the  defects,  la 
the  opinion  of  reasonable  men  the  sidewalk 
is  reasonably  safe  for  public  travel,  nor  does 
the  fact  that  a  fall  of  rain  or  snow  upon  an 
otherwise  safe  sidewalk  makes  it  slippery 
give  a  cause  of  action  to  one  slipping  down 
upon  it.  Many  cases  supporting  these  doc- 
trines are  cited  by  the  appellants,  and  of  the 
results  In  those  cases  we  have  no  contro- 
versy, but  the  instant  case  does  not  seem  to 
come  within  the  principles  applicable  to  the 
facts  of  either  of  the  cases  cited.  There  were 
witnesses  who  deposed  that  the  tiled  surface 
of  the  strip  of  the  lobby  floor,  which  extended 
out  into  the  sidewalk,  was  as  "slick  as  glass," 
that  it  was  "Intensely  slick,"  and  that  It  was 
"slippery,  very  slippery."-  There  was  evidence 
tending  to  prove  that  the  tiles  had  a  hard, 
very  smooth  and  glazed  surface  which  ren- 
dered them  inherently  slick,  and  made  one 
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ordinarily  shod  unable  to  retain  the  footing 
upon  It  necessary  to  enable  him  to  escape 
falling.  It  was  proven  that  four  or  five  other 
I>ersons  had  slipped  down  upon  it  previous 
to  the  mishap  of  the  plaintifr.  A  witness  de- 
posed that  its  slickness  was  similar  to  a 
piece  of  tile  brought  up  in  the  record,  and  this 
piece  is  very  hard,  glazed,  and  slick.  From 
this  inher^it  condition  of  the  tiles,  taken  la 
connection  with  the  fact  that  the  surface 
was  slanting  to  the  extent  that  it  was  1% 
Inches  lowei'  where  it  joined  the  cement  than 
at  the  house  line,  wbidi  was  a  distance  of 
only  3  feet,  it  cannot  be  said  that  as  a  mat- 
ter of  law  it  was  reasonably  safe  for  public 
travel.  There  was  other  evidence  which 
tended  to  prove  that  the  tilea  of  which  the 
strip  upon  the  sidewalk  was  constructed  were 
not  too  slick  to  enable  a  pedestrian,  shod  in 
the  ordinary  way,  to  pass  safely  over  it,  and 
there  was  other  evidence  which  tended  to 
prove  that  the  tiles  did  not  have  the  glazed, 
slick  condition  contended  for  by  the  plain- 
tiff. Tliere  was  also  evidence  which  tended 
to  prove  that  the  use  of  the  sidewalk  had 
rendered  the  tiled  portion  of  It  very  much 
slicker  than  it  originally  was,  and  that  this 
condition  had  existed  for  a  long  period  be- 
fore the  mltftap  to  the  plaintiff.  Under  this 
state  of  evidence,  the  issue  as  to  the  reason- 
able safety  of  the  sidewalk  at  that  {Mint  for 
travel  by  pedestrians  was  an  issue  for  the 
Jury,  and  which  the  court  conid  not  take 
away  from  it,  as  the  defendants  insisted  that 
It  should,  without  entirely  Ignoring  a  yery 
considerable  portion,  and  probably  a  pre- 
pondering  portion  of  the  evidence.  City  of 
liCbanon  v.  Graves,  178  Ky.  748,  199  S.  W. 
10«4,  I*  R.  A.  1918B,  1016;  City  of  Day- 
ton V.  Lory,  supra.  The  liability  of  the 
Frankel  Amusement  Company  as  an  abutting 
property  owner  for  the  unsafe  condition  of 
the  sidewalk  in  front  of  Its  property  will 
be  hereafter  considered. 

[1, 7]  (b)  In  addition  to  the  foregMng 
ground  it  is  insisted  for  the  Frankel  Amuse- 
ment Company  that  a  verdict  should  have 
been  directed  in  Its  favor,  because  of  a  fail- 
ure of  the  evidence  touching  its  connection 
vrlth  the  property.  The  petition  alleged  that 
the  Hippodrome  Company,  when  the  owner 
of  the  building  extended  the  floor  of  the  lob- 
by into  the  sidewalk,  as  heretofore  stated, 
and  the  Frankel  Amusement  Company  there- 
after assumed  the  ownership,  occupancy,  and 
control  of  the  building,  Eind  appropriated  the 
use  of  the  tiled  portion  of  the  sidewalk  for 
its  own  special  use  and  benefit,  and  that  of 
its  business,  and  maintained  the  tiled  por- 
tion of  the  sidewalk  in  its  dangerous  and  un- 
safe condition  for  travel.  If  that  portion  of 
the  sidewalk  was  in  the  condition  contended 
for  by  appellee,  it  was  a  public  nuisance,  and 
both  the  creator  and  the  maintainer  of  such 
nuisance  is  liable  for  the  damages  resulting 
to  persons  therefrom,  if  it  was  a  nuisance 
when  created;   but,  if  not  a  nuisance  when 


created,  if  it  thereafter  became  such  by  fail- 
ure and  neglect  to  maintain  it  in  a  reason- 
ably safe  condition  for  public  travel,  a  subse- 
quent owner  or  lessee  who  appropriates  it  for 
bis  own  use  is  liable  for  the  injuries  caused 
by  it  Hence,  although  In  the  former  opin- 
ion of  this  court  in  this  case,  in  184  Ky.  342, 
212  S.  W.  113,  it  InadvertenUy  treated  the 
Frankel  Amusement  Company  a»  both  crea- 
tor and  maintainer  of  the  alleged  nuisance, 
the  Inadvertent  statement  is  immaterial, 
since  the  evidence  shows,  without  contradio 
tlon,  that  the  latter  company  was  either 
owner  or  lessee  of  the  building,  and  in  contrcd 
of  it  at  the  time  of  the  mishap  to  appellee, 
and  there  is  no  pretense  that  it  was  unable 
for  any  reason  to  abate  the  nuisance,  nor 
any  daim  made  that  it  was  absolved  from 
liability  by  reason  of  no  notice  or  request 
to  it  to  abate  the  nuisance  before  the  Incur- 
rence of  the  injury.  In  fact,  it  offered  upon 
the  trial  an  instruction  In  substance  advis- 
ing the  Jury  that  it  was  the  duty  of  the 
Frankel  Amusement  Company  to  maintain 
the  tiled  strip  in  a  reasonably  safe  condition 
for  public  travel.  Under  the  facta  of  this 
case,  the  Frankel  Amusement  Company  would 
not  be  liable  for  an  injury  on  account  of 
the  alleged  nuisance,  unless  it  continued  and 
maintained  it  for  its  own  special  use  and 
benefit,  or  that  of  its  building  and  business, 
and  negligently  failed  to  maintain  it  in  a 
reasonably  safe  condition  for  travel  by  pe- 
destrians. 

[8]  Of  course,  it  will  be  conoeded  that  an 
occupant  of  abutting  property,  wbetb»'  the 
owner  or  lessee,  is  not  liable  for  defects  In 
the  sidewalk  which  he  did  not  create,  nor  for 
a  fallnre  to  repair  a  sidewalk  if  he  did  not 
cause  the  necessity  therefor.  Webster  v.  O.  & 
O.  Ry,  Co.,  105  S.  W.  945,  32  Ky.  Law  Rep. 
404. 

[9]  If,  however,  one  creates  a  nuisance  up- 
<AX  a  sidewalk,  he  will  be  liable  for  the  conse- 
quences in  the  way  of  injuries  to  individuals 
caused  by  the  nuisance.  Hence,  if  an  abut- 
ting property  owner  creates  a  nuisance  upon 
the  sidewalk  in  front  of  his  premises,  he 
will  be  liable  for  the  Injuries  caused  by  it, 
and  further,  if  he  creates  a  servitude  upon 
the  sidewalk,  which  is  in  addition  to  the 
general  use  the  public  may  make  of  the  side- 
walk, and  whidi  is  for  the  exclusive  benefit 
of  himself  or  of  his  property,  he  Is  under  a 
duty  to  80  maintain  it  tliat  it  will  not  be- 
come a  nuisance,  and,  if  he  fails  to  do  so, 
he  will  be  liable  in  damages  to  one  of  the 
public  who  suffers  injuries  because  of  his 
failure  to  maintain  it  in  a  way  which  will 
make  it  in  a  reasonably  safe  condition  for 
the  travel  of  the  public  who  use  the  sidewalk. 
LoutevlUe  V.  Metropolitan  Realty  Co.,  168 
Ky.  204, 182  S.  W.  172;  Hippodrome  Amuse- 
ment Ca  T.  CariuB,  176  Ky.  783,  195  S.  W. 
113,  L.  R,  A.  1918E,  377;  Stephens'  Adm'r  v. 
Delckman,  158  Ky.  337,  164  S.  W.  931.  51  L. 
R.  A.  (N.  8.)  309;  Covington,  etc.,  Co.  v.  Drex- 
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niBB,  120  Ky.  498,  87  S.  W.  266,  27  Ky.  Law 
Rep.  903,  117  Am.  St  Rep.  593;  Vamey  t. 
Covington,  155  Ky.  662,  160  S.  W.  173;  Haiv 
rodsburg  v.  Vanarsdall,  148  Ky.  607,  147 
S.  W.  1.  A  familiar  example  of  Buch  servi- 
tudes and  the  consegnent  liability  of  the 
abnttlng  owner  who  creates  them  is  where  a 
cellar  door,  or  coalhole,  or  section  of  the  side- 
walk Is  composed  of  glass,  or  other  transpar- 
ency for  the  benefit  of  the  property  of  the 
abutting  owner,  or  a  covered  gutter  across 
the  sidewalk  to  carry  away  the  water  from 
the  house  of  an  abutting  owner.  But  the 
liability  of  a  subsequent  owner  of  property 
or  a  tenant  or  lesseee  of  property  for  a  nui- 
sance upon  or  attached  to  the  property  which 
was  created  by  the  original  owner,  or  In  case 
of  a  tenant  or  lessee  by  the  owner  previous 
to  Its  occupancy  by  the  lessee,  is  a  subject  of 
wide  divergence  of  opinion  In  the  difterent 
Jurisdictions.  In  some  Jurlsdictloria  It  la 
held  that  no  liability  attaches  to  a  tenant, 
lessee,  or  subsequent  owner  for  a  nuisance 
existing  when  he  takes  possession  or  control 
of  the  property,  except  such  as  arises  from 
his  negligence  in  the  use  of  the  subject  of -the 
nuisance.  In  others  it  Is  held  that  a  subse- 
quent owner,  lessee,  or  tenant  is  liable  for 
continuing  a  nuisance  which  existed  when 
his  occupancy  began,  if  he  has  knowledge  of 
its  Injurious  tendencies,  and  such  knowledge 
Is  sufficient  to  fix  a  liability  upon  him  with- 
out further  notice  or  request  to  abate  It. 
Southern  B.  Co.  v.  Plott,  131  Ala.  812,  81 
South.  33;  Willi tts  v.  Chicago,  etc.,  Co.,  88 
Iowa,  281,  55  N.  W.  313,  21  L.  B.  A.  608;  Un- 
ion Trust  Co.  V.  Cuppy,  26  Kan.  754 ;  Pinney 
T.  Berry,  61  Mo.  359;  Dickson  v.  Chicago, 
etc.,  Co.,  71  Mo.  676;  Nicket  v.  St.  Louis,  etc., 
Co.,  135  Mo.  App.  661,  116  S.  W.  477;  Ahem 
V,  Steele,  115  N.  Y.  203,  22  N.  E.  193,  6  L.  B. 
A.  449,  12  Am.  St.  Rep.  778. 

[10]  In  other  jurisdictions  it  is  held  that  a 
subsequent  owner  or  lessee  la  not  liable  for 
a  nuisance  which  the  former  owner  or  land- 
lord created  until  he  has  been  requested  to 
abate  it,  and  such  has  been  the  general  rale 
adhered  to  by  this  court,  but  the  facts  in  nei- 
ther of  the  adjudicated  cases  bear  any  sim- 
ilarity to  the  facts  of  this  case.  West  Bros. 
V.  Ta  C.  ft  L.  B.  B.  Co.,  8  Bush,  405;  Gleason 
y.  Schneider,  7  Ky.  Law  Bep.  834;  Bay  v. 
Sellers,  1  Duv.  255;  Glenn  v.  Crescent  Coal 
Co.,  145  Ky,  137,  140  S.  W.  43,  37  L.  B.  A. 
(N.  S.)  197;  Ireland  v.  Bowman,  114  S.  W. 
338;  Central  Consumers'  Co.  v.  PInkert,  122 
Ky.  729,  92  S.  W.  957,  13  Ann.  Cas.  105.  It 
will  be  observed  that  the  nuisance  com- 
plained of  in  eac-h  of  the  foregoing  cases  was 
either  a  purely  private  one,  or  one  where  the 
circumstances  were  such  as  good  faith  re- 
quired a  request  for  an  abatement  aad  an 
opportunity  on  the  part  of  the  complainant  to 
do  so.    In  the  latter  cited  case  it  was  said: 

"The  doctrine  is  also  recognized  that  the 
continuer  of  the  nuisance  is  liable  without  a 


request  to  remove  it,  if  by  some  positive  act  be 
adopts  it,  or  the  nuisance  results  from  the  use, 
rather  than  firom  the  erection  itself." 

In  line  with  that  decision  are  the  cases 
which  hold  that  no  notice  is  necessary  to  a 
subsequent  owner  or  lessee  of  the  existence 
of  a  nuisance  created  by  the  former  owner  or 
landlord  where  the  subsequent  owner  or  les- 
see appropriates  the  nuisance  to  his  own 
use  and  continues  and  maintains  It  for  bis 
own  purposes,  or  where  the  continued  use 
of  it  is  in  itself  a  nuisance.  Whltenack  v. 
Philadelphia,  etc.,  Co.  (G.  C.)  57  Fed.  901; 
Walter  v.  Wicomico  County  Com'rs,  36  Md. 
385.  This  Is  aside  frmu  the  doctrine  of  those 
cases  which  hold  that  a  tenant  or  occupant  of 
premises,  who  has  the  control  of  them,  is,  so 
far  as  third  persons  are  concerned,  to  be  re- 
garded as  the  owner,  and  is  therefore  prima 
facie  liable  for  all  nuisances  upon  the  prem- 
ises injurious  to  the  adjacent  owners,  and 
for  all  injuries  which  arise  from  defects  of 
repairs  in  the  pr^nises  or  their  approachesL 
Chicago  V.  O'Brennan,  66  lU.  160;  Oakham 
V.  Holbrook,  11  Cash.  (Mass.)  302;  Fisher 
V.  ThirkeU,  21  Bdlch.  1,  4  Aip.  Rep.  422;  Tate 
V.  Mo.,  etc.,  R.  Co.,  64  Mo.  149;  Clancy  v. 
Biyne,  66  N.  Y.  129,  15  Am.  Rep.  391. 

The  rule  which  applies  to  the  liability  of  a 
subsequent  owner  or  a  lessee  of  premises  oo 
account  of  a  private  nuisance  does  not  seem 
to  be  applicable  In  a  case  presenting  facts 
similar  to  the  instant  one,  where  the  nui- 
sance is  a  public  one,  and  is  in  a  public  street 
and  sidewalk  of  a  city,  and  where  only  the 
municipality  could  enforce  an  abatement,  and 
where  a  private  individual  would  have  no 
cause  of  action  on  account  of  the  nuisance, 
except  by  reason  of  some  special  Injury  re- 
ceived by  him.  In  Leahan  v.  Cochran,  178 
Mass.  666,  60  N.  E.  382,  63  L.  B.  A.  891,  88 
Am.  St.  Rep.  506,  It  is  expressly  held  that  a 
subsequent  owner  of  property  does  not  have 
to  have  notice  nor  request  to  abate  a  nuisance 
which  is  attached  to  the  property,  to  create  a 
liability  for  the  consequences  of  It  If  the  nui- 
sance is  a  public  <me,  and  this  doctrine  Is 
sustained,  at  least  in  principle,  by  Davie  v. 
Levy,  89  La.  Ann.  651,  2  South.  395,  4  Am. 
St  Rep.  225,  and  Vanghan  t.  Buffalo,  etc., 
Ry.  Co.,  72  Hun,  471,  26  N.  Y.  Snpp.  246. 
This  seems  to  be  the  just  rule  where  the  sub- 
sequent owner  or  lessee  has  knowledge  of  IJse 
hurtful  character  of  the  nuisance.  There 
could  be  no  question  that  the  tiled  extension 
of  the  lobby  floor  in  the  sidewalk,  in  front  of 
the  entrance  to  the  theater,  with  the  name  of 
the  theater  constructed  therein,  in  the  Instant 
case  was  a  servitude  imposed  upon  the  side- 
walk for  the  special  and  exclusive  benefit  of 
the  theater  and  of  the  owner  or  lessee  there- 
of, and  the  occupant  of  the  building  who  was 
in  control  of  it,  and  who  received  the  l>ene- 
fits  of  the  additional  servitude  upon  the  side- 
walk, was  necessarily  under  obligation  to  use 
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ordinary  care  at  least  to  maintain  tbe  servi- 
tude in  tile  manner  so  as  not  to  render  the 
sidewalk  dangerons  and  unsafe  for  travel, 
and  the  location  of  the  object  impoeing  the 
aervitnde  is  such  as  to  dispel  any  contention 
as  to  who  was  maintaining  it,  and  for  whose 
benefit  it  existed.  There  could  be  no  doubt 
of  the  appropriation  of  it  by  the  occupant  of 
the  building  in  the  conduct  of  its  business  as 
a  theater,  as  there  was  no  conflict  in  the  evi- 
dence  upon  that  snbject,  and,  if  It  should  be 
insisted  that  it  composed  a  portion  of  the 
sidewalk,  that  the  occupant  of  the  building 
could  not  abate  the  nuisance  without  the  con- 
sent of  the  city,  yet  there  were  other  practi- 
cal means  of  rendering  it  harmless  and  rea- 
sonably safe  for  travel,  and  which  could  have 
been  made  use  of  by  the  occupant  of  the 
property  without  the  consent  of  any  one.  No 
complaint  is  made  of  the  instruction  which 
fixed  the  liability  of  the  Frankei  Amusement 
Company,  and,  as  before  said,  an  instruction 
offered  by  it  was  substantially  the  same  as 
that  given  as  to  its  liability  on  account  of  the 
alleged  nnlsancei. 


[11]  (c)  The  appellee,  as  the  consequaices 
of  the  injury,  was  unable  to  do  any  work 
for  more  than  a  year.  The  evidence  for  her 
proves  that  her  right  arm  is  permanently  dis- 
abled, her  right  knee<iap  was  fractured  by  the 
faU,  and  a  considerable  unnatural  growth  has 
come  upon  it,  which  renders  the  injury  to  it 
a  permanent  one.  She  suffered  and  has  con- 
tinued to  suffer  a  great  deal  of  pain.  At  the 
time  of  the  injury  her  avocation  rewarded 
her  with  $12  to  $14  per  week,  and  after  a 
year  of  total  inability  to  work  she  is  now  un- 
able to  earn  more  than  |10  to  $12  per  month, 
and  at  a  much  higher  rate  of  wages  than  ex- 
isted at  the  time  of  the  injuries.  She  has 
to  have  assistance  in  dressing  her  hair  and 
bathing  her  person,  on  account  of  the  injury 
to  her  right  arm,  which  she  cannot  elevate 
from  her  side.  The  injury  to  her  knee  rai- 
ders her  unable  to  stand  for  any  considerable 
length  of  time,  or  to  rest  ni>on  her  knee. 
Hence  we  cannot  say  that  the  damages  al- 
lowed were  excessive. 

The  judgment  is  therefore  affirmed,  with 
damages. 
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BONFILS  V.  MARTIN'S  FOOD  SERVICE 

CO.     (N».  22446.) 

(Supreme  Court  of  Missouri,  in  Banc.    April  1, 
1921.    Behearing  Denied  May  24,  1921.) 

Landlord  and  tenant  «=3290  (2)— Lessee  who 
holds  over  with  knowledge  that  lease  oannot 
be  renewed  guilty  of  unlawful  detainer. 
Leasee,  who  remained  in  possession  after 
expiration  of  lease  with  knowledge  that  prior 
to    expiration   thereof   lessor   had   leased   the 
premises  to  third  persons,  could  not  defend  un- 
lawful detainer  on  ground  that  he  relied  upon 
lessor's  promises  to  renew  lease,  and  that  the 
'  holding  over  was,  by  virtue  of  the  oral  permis- 
sion of  lessor,  and  not  willfully  or  unlawfully, 
under  Rev.  St.  1909,  {  7657,  providing  that  a 
tenant,  who  willfully  and  without  force  holds 
over,  shall  be  deemed  guilty  of  an  unlawful  de- 
tainer. 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Suit  by  F.  G.  Bonflls  against  Martin's  Food 
Service  Company.  Judgment  was  rendered 
for  plaintiff  in  the  Justice  court,  but  was 
reversed,  and  judgment  rendered  for  defend- 
ant In  the  circuit  court,  and  plaintiff  ai;H>eals. 
Judgment  of  circuit  court  reversed,  and  cause 
remanded. 

This  is  an  unlawful  detainer  suit,  institut- 
ed by  the  plaintiff  against  the  defendant  for 
the  possession  of  the  premises  described  in 
the  complaint,  located  in  Kansas  City,  Mo. 
The  suit  was  instituted  before  Casimir  J. 
Welch,  Justice  of  the  peace,  within  and  for 
the  Sixth  district,  in  Kaw  township,  Jackson 
county,  in  which  the  property  is  situated. 

The  complaint  alleges  that  the  plaintiff 
was  the  owner  of  the  property  and  that  on 
January  1,  1915,  by  written  lease  he  leased 
the  premises  to  the  defendant  for  a  period 
of  five  years,  from  and  including  January  1, 
1915,  to  and  including  December  31,  1919,  at 
a  rental  of  $258.33  per  month.  The  com- 
plaint also  charged  that  the  defendant's  lease 
had  expired  by  limitations,  and  that  he  will- 
fully and  unlawfully  retained  the  possession 
of  the  premises  after  said  expiration  of  the 
lease,  and  refused  to  restore  the  possession 
thereof  to  the  plaintiff,  as  required  by  the 
terms  of  said  lease,  and  prayed  Judgment  for 
the  restoration  of  the  premises,  and  $5,000 
damages,  rents,  etc. 

The  cause  was  tried  in  the  Justice  court, 
and  a  Judgment  was  rendered  for  the  plain- 
tiff and  defendant  attenrpted  to  appeal  the 
case  to  the  circuit  court,  .which  was  denied 
by  the  Justice,  and  after  some  time,  and 
through  many  legal  proceedings,  the  cause 
finally  reached  the  circuit  court,  which  up- 
on trial  there  resulted  in  a  Judgment  for  the 
defendant,  and  the  plaintiff  duly  appealed 
the  case  to  this  court 

The  cause  had  a  checkered  career  in  both 


the  Justice  court  and  in  the  drentt  ooart; 
which  presents  many  legal  pr<vo8itlons  for 
determination  to  this  court,  but  from  the 
view  we  take  of  the  case  there  is  but  one  of 
them  which  we  deem  worthy  of  considera- 
tion, as  it  fully  disposes  of  the  case,  all  the 
others  relate  only  to  matters  of  practice  in 
the  Justice  court  and  the  circuit  court,  whldi 
are  governed  by  statutory  provisions;  but 
none  of  them  tou<di  the  merits  of  the  case, 
excepting  the  one  to  be  considered. 

The  evidence  for  the  defendant  practically 
concedes  the  foregoing  facts,  probably,  more 
accurately  speaking,  it  does  not  tend  to  deny 
any  of  those  facts,  but  seeks  to  evade  the  le* 
gal  effect  of  the  same,  by  introducing  testi- 
mony tending  to  show  that  some  time  prior 
to  September,  1919,  the  president  of  the  de* 
fendant  company  had  a  talk  with  plain- 
tiff,  looking  tovVard  a  renewal  of  the  lease, 
but  nothing  came  of  that,  because  the  latter 
was  not  in  Kansas  City  any  more,  until  the 
early  part  of  November,  1919,  but  during  the 
latter  month  they  did  meet  and  talked  over 
the  matter  of  renewing  the  lease,  and  the 
president  of  the  defendant  company  testified 
that  they  practically  agreed  orally  upon  the 
terms  of  the  renewal,  which  was  denied  by 
the  plaintiff.  But  at  all  events  no  actual 
renewal  was  executed.  The  defendant's  testi- 
mony tended,  to  show  that  while  the  terms  of 
the  negotiations  for  the  renewal  of  the  lease 
were  still  pending,  the  plaintiff,  on  November 
15,  1919,  executed  to  Charles  H.  and  Dora  C. 
Surber  a  written  lease  for  the  premises  for  a 
period  of  five  years  at  $350  per  mouth,  from 
and  after  the  expiration  of  the  defendant's 
lease,  which  was  December  31,  1919. 

The  defendant's  evidence  also  tended  to 
show  that  it  had  a  very  expensive  plant  in- 
stalled In  the  plaintiff's  building,  and  that  he 
had  one  or  two  other  opportunities  to  lease 
another  building  for  his  business,  and  would 
have  done  so,  had  It  not  been  for  the  fact 
that  he  was  led  to  believe  that  he  was  go- 
ing to  procure  a  renewal  of  the  plaintiff's 
lease,  also  that  defendant  had  an  offer  on 
November  1,  1919,  to  sell  his  business  as  es- 
tablished in  the  plaintiff's  building  for  a  prof- 
It  of  $3,000  bonus  for  the  good  will  of  th» 
defendant,  but  that  offer  fell  through  because 
the  plaintiff  failed  to  renew  the  lease,  etc. 

I  think  this  is  a  favorable  statement  of 
the  case  for  both  parties  as  the  record  war- 
rants, although  the  record  covers  about  180 
pages. 

There  is  but  a  single  legal  proposition  pre- 
sented by  this  record  which  demands  our  con- 
sideration, as  all  the  other  questions  are  sub- 
ordinate to  and  must  give  way  to  its  legal 
effect. 

Frank  M.  Lowe  and  Kenneth  McC.  Do 
Weese,  both  of  Kansas  C^ty,  for  appellant 

Wilkinson  &  Wilkinson  and  Cook  &  Gos- 
sett,  all  of  Kansas  City,  for  respondent. 


£=»For  other  cases  set  same  topic  and  KBY-NUMBER  Id  aJI  Key-Numbered  Dlgesti  and  Indcxu 
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WOODSON,  J.  (after  stating  the  fttcts  as 
aboTe).  I.  Ttais  case  Is  controlled  by  section 
7667,  R.  S.  1909,  and.  In  so  far  as  It  Is  bere 
material,  reads  as  follows: 

"When  any  person  shall  willfnlly  and  without 
force  bold  over  any  lands,  tenements  or  other 
possessions,  after  the  termination  of  the  time 
for  which  they  were  demised  or  let  to  him,  or 
the  person  under  whom  he  claims,  •  *  * 
shall  refuse  or  neglect  to  quit  such  possession, 
such  person  shall  be  deemed  guilty  of  an  unlaw- 
ful detainer." 

There  Is  no  doubt  but  wbat  this  case  falls 
squarely  .within  the  provisions  of  this  stat- 
ute, and  the  attempt  of  defendant  to  show 
that  be  bad  had  some  negotiations  with  the 
plaintiff  looking  to  a  renewal  of  the  lease 
does  not  take  the  case  from  the  operation  of 
the  statute.  There  is  no  pretense  made  that 
a  renewal  was  In  fact  made,  nor  that  the 
negotiations  had  between  the  parties  were 
sufficlMit  in  legal  effect  to  Justify  a  court  of 
equity  to  specifically  enforce  that  agreement, 
bad  it  been  made. 

But  we  do  not  understand  that  counsel  for 
defendant  are  really  insisting  upon  that 
right,  and,  if  they  did,  it  would  be  unavail- 
ing, because  no  such  issue  is  made  by  the 
pleading,  nor  did  the  Justice  of  the  peace 
have  Jurisdiction  to  pass  upon  that  question, 
had  the  same  been  presented.  But  the  real 
contention  of  counsel  for  defendant,  as  I 
understand  it  to  be,  is  that  the  negotiations 
had  between  the  plaintiff  and  defendant  look- 
ing to  a  renewal  of  the  lease  so  misled  the 
defendant  as  to  cause  him  to  hold  over,  and 
therefore  the  holding  over  was  not  willful 
or  unlawful. 

There  is  no  merit  in  this  contention,  for 
the  record  shows  that  as  early  as  November 
1,  1919,  the  defendant  tried  to  sell  its  busi- 
ness, but  could  not  effectuate  the  sale  because 
the  plaintiff  would  not  renew  the  lease,  and 
that  15  days  thereafter,  November  15,  1919, 
.the  plaintiff  actually  leased  the  premises  to 
Chas.  H.  and  Dora  O.  Surber  for  $350  per 
month,  for  a  period  of  five  years,  which  facts 
were  well  known  to  the  defendant. 

The  facts  in  this  case  are  so  radically  dif- 
ferent from  those  in  the  case  of  Ish  v.  Chil- 
ton, 26  Mo.  256,  cited  and  so  confidently  re- 
lied upon  by  counsel  for  the  respondent,  that 
the  most  casual  reading  of  it  will  show  that 
It  has  no  application  whatever  to  this  case. 

Upon  those  facts  it  cannot  be  seriously  con- 
tended that  the  defendant  held  over  after  the 
expiration  of  the  time  of  its  lease,  because  it 
believed  and  relied  upon  the  plaintiff's  oral 
promises  to  renew  the  lease,  and  therefore 
It  was  holding  over  by  virtue  of  the  oral 
permission,  and  not  willfully  or  unlawfully. 

After  the  defendant  knew  the  plaintiff 
.would  not  renew  the  lease  to  it,  it  had  about 
two  months  to  vacate  the  property,  accord- 
ing to  the  plain  terms  of  the  lease,  had  It 
Been  proper  to  have  done  so. 


II.  In  oral  argnnfent  some  question  was 
raised  as  to  the  jurisdiction  of  this  court  ot 
this  cause  because  of  the  amount  involved, 
but  after  an  examination  of  the  record  we 
find  that  this  question  Is  destitute  of  all 
merit,  for  the  reason  that  the  damages  ask- 
ed for  In  the  complaint  are  $5,000,  and  under 
section  7674,  If  the  plaintiff  recovers,  that 
sum  will  have  to  be  doubled,  and  in  addition 
thereto  the  rents  amounted  to  several  thou- 
sand dollars,  making  the  amount  Involved  con- 
siderably over  the  amount  which  confers  Ju- 
risdiction upon  this  court. 

III.  It  might  also  be  proper  to  state  in  this 
connection  that  it  is  contended  by  counsel 
that  the  Justice  of  the  peace  of  Kaw  township 
of  Jackson  county  had  no  Jurisdiction  of  this 
cause,  but  they  In  no  way  present  any  facts 
showing  that  such  charge  is  true. 

For  the  reasons  stated  the  Judgment  of  the 
circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  conformity  to  the 
views  herein  expressed. 

All  concur. 


QEYER  V.  DENHAM  et  al.     (No.  13842.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

March  7,  1921.    Rehearing  Denied 

May  23,  1921.) 

1.  tandlord  and  tenant  <»=3t— Relation  may 
arise  from  privity  of  contract  or  privity  of 
estate. 

/Lessee's  liability  to  lessor  may  arise  by 
prkilY  of  contract  from  his  express  covenant,, 
or  by  privity  of  estate  on  an  implied  obligation. ) 

2.  Landlord  snd  tenant  <&=>208  (2)— Lessee's 
assignee  liable  for  rent  reigardless  of  his  acta- 
al  entry. 

^Lessor's  acceptance  of  lessee's  assignment 
to  Third  person  made  third  person  liable  to 
lessor  for  rent  under  the  lease  without  regard 
to  whether  there  was  an  actual  entry  by  as- 
signee under  the  assignment,  the  acceptance  of 
the  assignment  and  the  assignee's  legal  posses- 
sion implied  by  ownership  being  sufficient.  \ 

3.  Landlord  and  tenant  €=3208 (4)— Lessee's 
assignee,  who  reassigned  lease  to  lessee,  lia- 
ble for  rent  for  period  subsequent  to  re- 
asflgnment. 

(where  lease  was  assigned  with  lessor's 
consent  subject  to  .all  the  covenants  in  the 
lease,  and  assignee  subsequently  reassigned 
lease  to  lesse^  the  assignee  was  Uable  for 
the  rent  for  the  period  subsequent  to  reas- 
signment, since  the  covenant  to  pay  rent  as- 
sumed by  original  assignment  remained  an  ob- 
ligation, notwithstanding  reassignmeut.'N 

Appeal     from     Circuit     Court,     Jaekaon 
County;    Daniel  E.  Bird,  Judge. 
"Not  to  be  offldally  published." 
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/Ictlon  by  Elizabeth  Geyer  against  Clarence 
Br'Denham  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmedr\ 

Smart  &  Strother,  of  Kansas  City,  fof'ap- 
pellants. 

H.  H.  McCIuer  and  Omar  E.  Boblnson, 
both  of  Kansas  City,  for  respondent 

ARNOLD,  J.  Plaintiff,,  on  September  2, 
1909,  leased  to  Clarence  E.  Denham  the  east 
65  feet  of  lots  7  and  8,  block  T,  Vineyard's 
addition  to  K^asas  City,  Mo.,  for  a  period 
of  90  yeari^r^ginning  October  1,  1909,  and 
ending  September  30,  2008. 

The  lessee  undertook  and  agreed  to  pay 
$000  rent  each  year  for  the  period  beginning 
October  1,  1009,  and  ending  September  30, 
1914,  and  $900  per  year  for  each  year  for 
the  period  beginning  October  1,  1914,  and 
ending  September  30,  1010,  and  $1,200  per 
year  for  the  period  beginning  October  1, 1919, 
and  ending  September  30,  2008,  payable 
quarterly.  Lessee  also  covenanted  to  pay  all 
>  taxes  both  gen'ei-al  and  special  and  in  de- 
fault thereof  plaintiff  might,  at  her  option, 
pay  said  taxes,  general  or  special,  and  any 
other  charge  or  claim  against  the  property, 
and  that  lessee  shonld  be  bound  to  refund  to 
lessor  all  such  advancements  or  payments  so 
made,  together  with  8  per  cent  interest  per 
annum  from  the  date  of  such  payments.  The 
lease  further  provided  the  lessee  might,  at 
'^  any  time,  subject  to  the  provisions  of  said 
lease,  sell,  assign,  Incumber,  sublet,  or  other- 
■^wise  dispose  of  same.  On  December  31,  19g9;_ 
lessee  assigned  said  lease  to  the  Ozark  In- 
vestment Company,  a  corporation;  the  con- 
sideration therefor  spedfled  in  the  assign- 
ment being  $2,000. 

/By  the  terms  of  said  assignment  the  as- 
/  Ugnee  accepted  the  same  subject  to.jUl  the 
/  terms  and  conditions  contained  in  said  lease 
to  be  performed  by  the  lessee  therdn,  and 
the  assignee  expressly  covenanted  and  agreed 
to  observe  Slid  comply  \vlui  all  the  terms  of 
said  lease  remaining  to  be  complied  with 
by  lessee. 

November  6,  1916,  the  Ozark  Investment 
Company  asslgneSTfie  lease  to  Clarence  B. 
Denham,  in.  which  said  assignment  the  fol- 
lowing clause  appears: 

"The  said  Clarence  E.  Denham  having  as- 
signed the  above-mentioned  lease  to  Ozark 
Investment  Company  on  December  31,  1909, 
for  the  purpose  of  holding.the  title  for  the  con- 
venience of  said  Clarence  B.  Denham,  this 
iogtrument  is  made  for  the  purpose  of  recoikk 
-.  veying  said  title  to  said  Clarence  B.  Denham^ 

The  suit  was  filed  against  Clarence  ^. 
Denham  and  Ozark  Investment  Company  to 
recover  alleged  unpaid  rentals,  taxes  paid  by 
plaintiff  in  the  sum  of  $2,558.45,  and  interest 
thereon.  The  suit  was  filed  March  29,  1917, 
and  resulted  in  a  verdict  and  judgment  for 
plaintiff  and  against  both  defendants  In  the 


sum    of    $2,558.46    and    iBtetest    $44L55, 
amounting  In  total  to  the  sum  of  $3,000. 

Defendant  Ozark  Investment  Company  ap- 
peals. 

The  answer  of  the  Ozark  Investment  Com- 
pany to  plaintiff's  petition  is  a  general  de- 
nial; and  a  special  defense  admits  the  as- 
signment of  the  lease  from  Clarence  E.  Den- 
ham to  the  company  on  December  81,  1009, 
but  alleges  that  said  assignment  was  exe- 
cuted and  delivered  to  said  company  withouj;  i, 
consideration;  that  it  was  made  mereiy^r 
the  ^COBTbuience  of  the  assignor  for  the  pur- 
pose of  having  defendant  company  hold  the 
title  for  said  assignor  f  and  that  defendant 
company  never  entered  into  possession  of  the 
premises. 

A  jury  was  waived  and  the  cause  heard  by 
the  court,  and  judgment  was  rendered  upon 
special  findings  of  law  and  fact 

There  is  no  dispute  as  to  the  facts  In  the 
case.  The  lease,  the  assignment  to  the  de- 
fendant company  by  Denham,  and  by  the 
company  back  to  Denham,  were  all  Introduc- 
ed In  evidence.  (Defendant  company  makes 
no  denial  that  the  rent  and  taxes  are  not 
paid,  but  contends  that  as  the  company  was 
merely  holding  the  lease  in  Its  name  by  as- 
signment for  the  accommodation  of  'Denham,' 
the  company  Is  not  liable  for  the  rents  and  ' 
other  charges  under  the  lease. 

[1]  As  stated  in  Whetstone  v.  McCartney, 
32  Mo.  App.  loc.  dt  434 : 

"There  are  two  ways  in  which  a  leasee  may 
be  liable  to  his  lessor;  one  arises  from  his 
express  covenant  to  pay  whereby  be  is  held/ 
in  privity  of  contract;  the  other  arises.  In  the 
absence  of  an  express  covenant  to  pay  rent  on 
an  implied  obligation,  whereby  he  is  held  in 
privity  of  estate.  •  •  ♦  The  aasignee  is  like- 
wise liable  to  the  original  lessor  for  the  term 
he  occupies,  not  by  reason  of  a  promise,  but 
by  reason  of  the  privity  of  estate.  And  the 
lessor  may  pursue  one,  or  both,  at  the  same 
time,  though  he  will  be  entitled  to  but  a  single 
satisfaction." 

[2]  Section  7  of  the  lease  provides  that — 

"Lessee  may  at  any  time,  subject  to  the  pro- 
visions of  this  lease,  sell,  assign.  Incumber,- 
sublet  or  otherwise  dispose  of  this  lease,"  etc. 

On  the  Slst  of  December,  1909,  lessee,  Den- 
ham, for  a  stipulated  consideration  of  $2,000, 
"did  sell,   assign,   transfer  and  convey   to" 
the  defendant,  company  herein,  "its  succes- 
sors and  assigns,  all  the  right,  title  and  in- 
terest of  the  grantor  herein."    The  defendant 
company  thereby  became  the  purchaser,  ac- 
quiring all  the  estate  and  interest  that  Dun- 
ham had  in  the  lease.     The  acceptance  of 
the  assignment  by  the  defendant  company   , 
creates  the  Ilabill^,  and  the  legal  possession  \ 
which  ownership  Implies  Is  all  that  Is  re-  / 
quired.     Smith  v.  Brinker,  17  Mo.  148,  167' 
Am.  Dec.  266. 

It  Is  our  opinion  that  an  actual  entry  under  ^ 
an  assignment  is  not  necessary  to  render  die 
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assignee  liable  for  rent.    As  stated  above,  the 
acceptance   of   the   assignment   creates   the 


UablUty,  and  the  legal  possession  which  the  69^ Mo.  App.  271,  wherein  it  was  held: 
ownership  Implies  ia  aU  that  Is  required.    St.  ^  .<^  agreement  between  a  leBsor  and  an  as- 
liOnis  Pnb.  'Schools  v.  Insurance  Co.,  5  Mo.  Signee  of  the  lease,  by  which  the  former  asgents 


f 


Appk  91.  /The  actual  possession  Is  immate- 
rial; the  possession  In  law  by  the  assign- 
ment of  title  which  passed  the  right  of  pos- 
session Is  sufficient.  I  Wallcer  t.  Beeves,  2 
Dong.  461;  Schools  r.  Insurance  Co.,  supra. 
If  the  assignee  allowed  the  assignor  to  re- 
main In  possession,  It  was  his  own  voluntary 
act.  Smith  v.  Brinker,  supra.  The  lessor  Is 
entitled  to  pursue  one  or  both  for  the  rent 
There  was  an  absolute  assignment  of  the 
tease. 

We  recognize  a  distinction  between  the 
case  at  bar  and  McKee  t.  Angelrodt,  16  Mo. 
283.  In  the  latter  there  was  not  an  absolute 
assignment  of  the  lease,  but  a  mortgage  of 
It.  That  was  a  mere  security,  and  before  a 
mortgagee  of  a  lease  becomes.  In  snch  a  case, 
liable  for  rent,  ^e  most  have  possession  The 
assignee  having  the  right  of  possession,  al- 
though he  may  not  be  In  actual,  physical  pos- 
session, Is  liable  for  the  rent  Schools  r. 
Insurance.  Co.,  supra. 

We  fall  to  see,  in  this  connection,  the 
application  of  the  doctrine  that  the  assignee 
Is  the  trustee  of  the  legal  title,  as  enunciated 
•In  Hall  v.  Bank,  145  Mo.  418,  46  S.  W.  1000. 
The  fact  that  plaintiff  never  heard  of  the 
assignment  until  after  this  suit  was  brought 
(though  we  find  no  direct  evidence  in  the 
record  that  she  did  not  know  of  It,  bat  that, 
rather,  her  brother  and  agent  did)  has  no 
bearing  on  the  merits  of  the  case.  And  in 
this  view  of  the  case,  Kazee  v.  Insurance 
Co.,  217  8.  W.  389,  and  Guthrie  v.  Holmes, 
272  Mo.  215,  198  S.  W.  854,  Ann.  Cas.  1918D, 
1123,  do  not  apply."!  If  notice  were  neces- 
sary (which  we  do  not  conclude),  the  record- 
ing of  the  assignment  w&s  constructive  notice 
and  Is  binding  on  all. 

The  case^was  tried  by  plaintiff  and  the 
trial  court  upon  the  theory  above  set  out, 
and  we  think  correctly,  and  the  trial  court 
committed  no  error  in  striking  out  the  eri- 
dence  that  appellant  never  took  actual  pos- 
se8sl<»i  of  the  property,  nor  paid  rents  or 
taxes,  nor  exercised  ownership  or  control  of 
the  property.  The  same  may  be  said  of  the 
trial  court's  action  in  refusing  to  give  de- 
fendant's dedaratlons  of  law  numbered  1,  2, 
and  4.  We  also  conclude,  therefore,  that 
there  Is  no  conflict  with  plalntlfTs  theory  of 
the  case  In  the  action  of  the  trial  court  in  giv- 
ing declarations  of  law  numbered  3  and  5. 
The  conclusions  of  the  court  on  these  decla- 
rations of  the  law  were  proper. 

[8]  The  only  question  remaining  for  deter- 
mination Is  whether  the  defendant  company 


Clarence  'E.  Denham.    This  question  has  been 
decided  In  Llndsley  v.  Schnalde  Brewing  Ck>., 


to  the  assignment  subject  to  all  of  the  cove- 
nants in  the  lease,  and  the  latter  accepts  the 
assignment  with  all  its  responsibilities,  amounts 
to  an  assumption  by  the  assignee  of  the  cove- 
nants of  the  lessee,  and  therefore  obligates  him 
to  perform  tltose  covenants  after  the  termina- 
tion of  all  privity  of  estate  between  the  les- 
sor and  himself." 

It  follows  that  the  covenant  still  remains 
an  obligation,  even  though  the  assignee  has 
assigned  its  right,  title,  and  Interest  In  fBe 
lease.  It  cannot  throw  off  ^s  obligation  by 
thus  assignlDg  Its  Interest,  j  Whetstone  v. 
McCartney,  32  Mo.  App.  loc.-<!U.  434 ;  Spring- 
er V.  De  Wolf,  194  111.  218,  62  N.  E.  542,  56 
li.  R.  A.  465,  88  Am.  St  Rep.  155 ;  Consum- 
ers' Ice  (3o.  V.  Blxler,  84  Md.  437,  35  Atl, 
1086.  The  reason  Is  clear.  If  the  liability 
of  the  assignee  were  for  the  use  and  occupa- 
tion of  the  land.  It  would  be  liable  for  the 
reasonable  value  of  such  use  and  occupation, 
independently  of  the  lease.  The  liability  of 
defendant  in  the  present  case  arises  out  of 
Its  relation  to,  not  for  its  use  of,  the  land. 
And  defendant  cannot  relieve  Itself  of  liabili- 
ty under  the  covenant  by  assignment.  To 
hold  otherwise  would  be  to  say  that  an  as- 
signee could  relieve  himself  from  the  obliga- 
tion to  pay  rent  at  any  time  by  assigning  his 
rights  to  an  Irresponsible  person.^In  the 
present  case  defendant  company  Is^ot  sued 
for  use  and  occupation,  but  Is  sued  for  the 
amoinit~whIdti  Is  payable  by  the  terms  of 
the  lease.- 

For  the  reasons  above  stated,  the  Judg- 
ment Is  affirnfed. 

AU  concur,  j 

THOMAS  V.  CITY  OF  ST.  JOSEPH. 
(No.  13725.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
May  23,  1921.) 

1.  Municipal  corporations  ^=3412(2) —Notice 
to  city  condition  precedent  to  maintaining  ao* 
tioR  for  injuries  from  defective  streets  or 
sidewalks.  ' 

Under  Rev.  St  1919,  f  7955,  the  giving  of 
notice  within  60  days,  to  the  mayor  of  a  city 
of  the  first  class,  of  accidents  as  the  result  of 
defective  streets  or  sidewalks,  is  a  condition 
precedent  to  recovery. 

2.  Sunday  €=^30(3)  —  Notice  of  Injury  suffl- 
dent,  though  received  by  mayor  on  Sunday. 

Notice  to  the  mayor  of  a  city  of  the  first 
iaJicble  fpx-all  otjiia  rent  In  arrears ;   that  |  dass  of  an  accident  on  a  defective  sidewalk  is 
^  is  to  say,  after  the  assignment  of  the  lease !  not  in  any  sense  legal  process,  nnder  Rev.  St 
on   November  .g,    1916,  by   the  company   to  1 1919,   t   1211f   declaring   that   the   service   of 

,  *^ I I 
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every  such  writ  on  Sunday  shall  be  void; 
hence,  where  such  notice  was  received  on  Sun- 
day, but  the  60-day  period  within  which  notice 
was  required  to  be  given  by  Rev.  St.  1019,  { 
7955,  did  not  expire  with  Sunday,  but  there  yet 
remained  several  secular  days,  the  notice  is 
in  time  and  should  be  considered,  for  the  mayor 
had  it  on  the  following  Monday. 

3.  Dafflages  ®=s>l32(2)  —  Award  of  $1,000  In 
favor  of  girl   whose  kneecap  was  dislocated 
and  probably-  permaiientiy  affected  held  not 
excessive. 
An  award  of  $1,000  in  favor  of  a  girl  of  14 
years,  whose  kneecap  was  dislocated  as  the  re- 
sult of  a  fall,  BO  that  her  leg  was  braised  and 
swollen  and  she  suffered  much  pain,  cannot  be 
deeimed  excessive,  where  her  physidan  testified 
that  the  Icneecap  had  a  tendency  to  slip  out  of 
place,  thus  wealsening  the  Imee,  and  that  this 
tendency  would  probably  continue  throughout 
Ufe. 

Appeal    from    Circuit    Court,    Bncbanan 

County;  Tbos.  6.  Allen,  Judge. 
"Kot  to  be  officially  published." 
Action  by  Truetta  Thomas,  by  next  friend, 

against  the  City  of  St.  Joseph.     From  a 

Judgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

Alva  F.  t/lndsay,  O.  W.  Meyer,  and  A.  G. 
Hamm,  all  of  St.  Joseph,  for  appellant 

Myttou  &  Parkinson,  of  St  Jos^h,  for 
respondent. 

ARNOLD,  J.  This  Is  a  suit  for  personal 
injuries  sustained  by  plaintiff  in  stepping 
Into  a  hole  In  a  sidewalk.  PlalntUT,  a  girl 
about  14  years  of  age,  was  Injured  on  a  defec- 
tive sidewalk  at  or  near  Eighth  and  Hickory 
streets,  in  the  dty  of  St  Joseph,  at  about 
5  o'clock  on  April  19,  1919.  She  testified  that 
she  was  walking  westward  on  the  south  side 
of  Hickory  street,  and  wboi  she  reached  a 
point  of  about  five  feet  east  of  the  Rock 
Island  track  she  stepped  Into  a  hole  in  the 
'  board  walk  and  was  thereby  thrown  to  the 
ground  and  her  knee  Injured. 

The  petition  charges  negligence  on  the 
part  of  the  city,  the  Director  Qeneral  of  Rail- 
roads, and  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Company,  In  that  they  carelessly 
and  negligently  permitted  the  sidewalk  at 
the  i)olnt  where  the  injury  occurred  to  be  and 
become  In  a  dangerous  and  not  reasonably 
safe  condition,  and  that  the  Injury  resulted 
from  such  negligence.  The  answer  of  defend- 
ant city  is  a  general  denial  and  a  plea  of  con- 
tributory negligence.  Before  the  trial,  the 
court  sustained  a  motion  to  dismiss  as  to  the 
railroad  company,  and  at  the  close  of  plain- 
tiff's case  the  Director  General  of  Railroads 
went  out  on  a  demurrer  to  the  evidence, 
thus  leaving  the  city  of  St  Joseph  as  the  sole 
defendant.  Verdict  was  for  plaintiff  In  the 
sum  of  $1,000,  and  defendant  city  appeals. 

[1 , 2]  Persons  having  claims  against  cities 


of  the  first  class  arising  on  account  of  inju- 
ries received  In  defective  sidewalks,  etc., 
are  required  by  statute,  as  a  condition  pre- 
cedent to  maintaining  an  action  therefor,  to 
notify  the  mayor  In  writing  wlthls  60  days 
of  the  occurrence,  "stating  the  place  where, 
the  time  when  such  Injury  was  received,  and 
the  character  and  circumstances  of  the  in- 
Jury,  and  that  the  person  so  injured  will 
claim  damages  therefor."  Rer.  Stat  1919, 
!  7955. 

Defendant  urges,  first  that  the  statutory 
notice  in  this  case,  having  been  given  on  Sun- 
day, June  15,  1919,  is  null  and  void.  There 
rs  no  complaint  that  the  required  notice  was 
not  given  within  60  days  from  the  date  of  the 
alleged  injury,  but  defendant  oonflnes  his  ob- 
jections to  the  one  question  of  the  same  being 
void  because  given  on  Sunday,  and  bases  his 
contention  on  section  1211,  Rev.  Stat  1919: 

"No  person,  on  Sunday  or  any  other  day  de- 
clared and  established  a  public  holiday  by  any 
statute  of  this  state,  shall  ^erve  or  execute 
any  writ  process,  warrant  order  or  judgment 
except  in  criminal  cases;  •  •  •  and  the 
service  of  every  such  writ,  process,  warrant 
order  or  judgment  shall  be  void,  and  the  per- 
son serving  or  executing  the  same  shall  be  as 
liable  to  the  suit  of  the  party  aggrieved  as 
if  he  had  done  the  same  without  any  writ,  pro- 
cess, warrant,  order  or  Judgment"  Section 
1785,  R.  S.  1909. 

If  the  notice  was  given  into  the  hands  of 
the  mayor  on  the  15th  day  of  June,  he  had  It 
on  the  16th  (Monday),  and  it  was  yet  three 
days  wlttiln  the  statutory  limit  In  Jacobs  v. 
aty  of  St  Joseph,  127  Mo.  App.  loc.  dt  671, 
106  S.  W.  1073,  It  Is  said: 

"Since  an  action  might  be  brought  at  any 
time  within  the  period  of  limitations,  the  ob- 
ject of  the  statute  is  to  give  the  city  oppor- 
tunity to  investigate  the  case  while  conditions 
are  fresh  and  thus  protect  itself  against  ac- 
tions which  may  be  brought  long  after  the  oc- 
currence" (citing  Harris  v.  Newbury,  128  Mass. 
321). 

The  statute  relied  on  by  defendant  to  sup- 
port his  contention  that  the  notice  was  void 
because  given  on  Sunday  refers  to  the  serv- 
ice on  Sunday  of  any  "writ,  process,  warrant 
order  or  Judgment,"  and  it  cannot  be  con- 
tended seriously  that  the  notice  In  this  case 
is  in  any  sense  a  legal  process  within  the 
meaning  of  the  statute,  and  we  so  hold. 

Defendant  during  the  progress  of  the  trial, 
objected  to  the  sufficiency  of  the  notice,  but 
the  contention  seems  to  have  been  abandoned 
on  appeal. 

The  remaining  assignment  of  error  is  that 
of  excessive  verdict 

[3]  This  court  is  loath  to  interfere  with  the 
conclusions  of  a  Jury  where  there  Is  proof 
to  sustain  the  same.  The  proof  shows  that 
plaintiff,  a  girl  14  years  of  age,  as  a  result 
of  the  injury,  had  her  kneecap  dislocated, 


fcsFor  otlier  cant  im  ume  toplo  and  KHT-NUMBBB  ia  all  Key-Numbered  DlxesU  and  IndexM 


Digitized  by 


Google 


Uo.) 


SWIFT  A  CO.  V.  MoPAJElLAND 
(211  &W.) 


ber  leg  at  and  above  the  knee  was  swollen, 
bruised,  and  discolored,  and  sbe  suffered 
niucb  pain.  Her  physician  testlfled  tbat  the 
kneecap  had  a  tendency  to  slip  out  of  place, 
tbus  weakening  her  knee,  and  that  thla  tend- 
ency would  probably  continue  for  the  rest  of 
ber  life.  We  think  this  proof  is  snffident 
to  sustain  the  amount  of  the  verdict. 

For  the  reasons  above  stated,  we  condude 
the  Judgment  should  be  afllrmed.  It  la  so 
ordered. 

AU  comcur. 


WALKER  V.  CITY  OF  ST.  JOSEPH. 

(No.  13726.) 


(Kansas  City  (3ourt  of  Appeals.    ICissonri. 
Ifay  i2S,  1921.) 

Maalolpal   oorporations  ®=9822(l)— Trial   «=> 

194(16)— Instruotlon   that  fact   of  fall   was 

no  evidenoe  of  negligence  Improper, 
In  an  action  ajrainst  a  municipality  for  in- 
jory  Boifered  by  plaintiff  who  stepped  in  a 
bole  in  the  sidewalk  space  and  fell,  an  instruc- 
tion, that  the  mere  fact  plaintiff  was  injured 
by  falling  was  no  evidence  tbat  the  city  was 
negligent,  was  improper,  where  It  omitted  the 
words  "of  itself,"  despite  the  fact  that  plaintiff 
tM  does  not  warrant  a  recovery,  since  the  ques- 
tion whether  the  defect  was  likely  to  cause  an 
accident  was  one  of  the  matters  to  be  consider- 
ed by  the  jury  in  determining  whether  the  place 
was  reasonably  safe. 

Appeal  from  Circuit  Ocmrt,  Badiaiian 
County;   Thos.  B.  Allen,  Judge. 

"Not  to  be  officially  published." 
-  Action  by  Orva  Earl  Walker  against  the 
City  of  St  Joseph.  There  was  a  verdict  and 
judgmoit  tor  defendant,  and  plaintiff  moved 
for  a  new  trial.  The  motion  was  sustained, 
and  defendant  appeals.    Affirmed. 

Alva  F.  Lindsay,  C.  W.  Meyer,  and  A.  O. 
Hamm,  all  of  St.  Joseph,  for  appellant. 
O.  E.  Sbultz,  of  St.  Joseph,  for  respondent 

TRIMBLE,  P.  J.  Plaintiff  brought  this  ac- 
tion for  damages  alleged  to  have  been  caused 
by  the  negligence  of  the  dty  in  permitting 
a  hole  to  exist  in  the  sidewalk  space  of  a 
public  street  and  immediately  against  the 
edge  of  a  narrow  board  sidewalk  thereon 
npon  which  plaintiff  was  walking  In  the  night- 
time and,  while  doing  so,  stepped  Into  said 
hole  and  fell  and  injured  his  arm. 

There  was  a  verdict  and  judgment  for  the 
defendant  city,  and  the  court  sustained 
plaintiff's  motion  for  a  new  trial,  assigning, 
as  a  reason  therefor,  error  In  giving  de- 
fendant's instruction  No.  1,  which,  abstract- 
ly and  not  in  connection  with  any  other 
point  or  matter  in  the  case,  told  the  Jury 
that  the  mere  fact  plaintiff  was  Injured  by  _  . 
falling  in  the  street  at  the  point  In  qnestlon  that  it  was  for  valne. 
■ 
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was  no  evidence  that  the  dty  was  negligent 
The  instruction  docs  not  come  up  to  the 
standard  of  the  Instruction  approved  In  Cof- 
fey V.  City  of  Carthage,  186  Mo.  673,  585,  86 
S.  W.  632,  and  similar  cases,  since  it  omitted 
the  words  "of  Itself."  It  is  true  the  rule  of 
law  is  that  the  mere  fact  that  plaintiff  fell 
does  not  warrant  a  recovery  against  the 
dty.  Carvin  v.  City  of  St  Louis,  151  Mo. 
334,  345,  52  S.  W.  210;  Lee  v.  Jones,  181  Mo. 
291,  79  S.  W.  927,  108  Am.  St.  Rep.  596.  But 
It  is  a  very  different  thing  to  tell  the  jury 
that  the  mere  fact  that  plaintiff  was  injured 
by  falling  in  the  street  is  no  evidence  of  neg- 
ligence, since  the  question  of  whether  the 
defect  in  the  street  was  likely  to  cause  such 
an  acddent  is  one  of  the  matters  to  be  con- 
sidered by  the  jury  in  determining  whether 
or  not  the  street  at  tbat  point  was  or  was  not 
reasonably  safe.  Orris  v.  Chicago,  eta,  R. 
Co.,  279  Mo.  1,  214  S.  W.  124,  126»  127; 
Walker  v.  Quincy,  Omaha,  etc.,  R.  Co.  (Sup.) 
178  S.  W.  108,  no.  The  trial  court  there- 
fore, correctly  ruled  that  the  giving  of  such 
instruction  was  error,  and  the  action  in  sus- 
taining the  motion  for  new  trial  cannot  be 
disapproved. 

The  contention  tbat  there  is  no  substantial 
evidence  entitling  plaintiff  to  go  to  the  Jury  la 
without  merit  It  Is  pre-eminently  a  case 
for  tbe  Jtury  and  one  in  which  the  evidence 
would  support  a  verdict  either  way. 

Tbe  Judgment  is  affirmed. 

All  concur. 


SWIFT  k  CO.  V.  MoFARLAND.    (No.  13961.) 

(Kansas  (Sty  Court  of  Appeals.    Missoori. 
May  23,  1921.) 

1.  Bills  and  notes  «=>359— Indorsee  of  note  for 
whieh  maker  received  nothing  held  a  "holder 
In  due  course"  for  value. 

Where  the  maker  of  a  note  delivered  it  to 
the  payee  under  an  agreement  that  the  payee 
would  increase  its  capital  stock  and  sell  agri- 
cultural implements  to  the  maker  at  a  reduc- 
tion, but  the  stock  was  not  Increased,  and  the 
maker  received  nothing  for  the  note,  which  was 
indorsed  to  a  third  party  in  payment  of  an  in- 
debtedness of  the  payee,  the  indorsee  having 
DO  kuowledge  of  tbe  drcnmstances,  held,  tbat 
the  iodorsee  was  a  holder  in  due  course  under 
Rev.  St  1919,  H  838  and  843,  and  had  ex- 
ecuted the  note  for  value  nnder  sections  812 
and  814. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  Course.] 

2.  Bills  and  notes  <3=9497(3)— Indorsement  and 
delivery  of  note  raises  presumption  of  trans- 
fer  for  value. 

Indorsement  end  delivery  of  a  oote  by  a 
payee  to  a  third  person  raises  a  presumption 
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3.  Bills  and  notos  «=34&7  (2)— Burden  on  de- 
fendant to  show  purohaser  before  maturity 
not  holder  In  due  course. 

Defendant,  having  admitted  the  execution 
and  delivery  of  the  note,  and  the  indorsement 
and  delivery  thereof  before  maturity  to  plain- 
tiff, bad  the  burden  of  showing  that  plaintiff  was 
not  a  holder  in  due  coarse. 

Appeal  from  Circuit  Court,  Cooper  County; 
John  G.  Slate,  Judge. 
"Not  to  be  ofDclaUy  pubUsbed." 

Action  by  Swift  &  Co.  against  E.  McFar- 
land.  Judgment  for  defendant,  and  plaintiff 
appeahk  Beversed  and  remanded,  wltb  dl- 
rectl(xis. 

L.  O.  Schaumburg,  of  BoonviUe,  for  ap- 
pellant 

John  Cosgrove,  of  Kansas  City,  for  re- 
spondent 

'  TBIMBLE,  P.  J.  Tbls  Is  an  action  upon  a 
negotiable  promissory  note  for  $200  executed 
and  delivered  by  the  defendant  to  the  Hawk- 
Ins  Hardware  Company  and  by  it  indorsed 
and  transferred  for  value,  before  maturity 
and  without  notice,  to  the  plaintiff  herein. 
The  case  was  tried  before  the  court  without 
a  Jury,  and  judgment  was  rendered  for  de- 
fendant, whereupon  plaintiff  appealed. 

No  brief  or  appearance  of  any  kind  has 
been  made  by  the  respondent,  so  we  are  not 
enlightened  as  to  the  theory  <m  which  the 
court  found  for  him.  The  case  was  submit- 
ted upon  an  agreed  statement  of  facts  to  the 
effect  that  defendant  executed  and  delivered 
the  note  In  question  to  the  Hawkins  Hard- 
ware Company  under  an  agreement  between 
an  officer  and  stockholder  thereof  with  de- 
fendant that  the  hardware  company  was 
about  to  increase  its  capital  stock  and  was 
going  to  deal  in  agricultural  Implements  and 
would  sell  to  its  stockholders  goods  at  cost 
plus  10  per  cent.,  which  was  consideraUy  less 
than  to  persons  not  stockholders;  that  said 
capital  stock  was  never  increased,  and  defend- 
ant received  nothing  for  said  note ;  that  the 
Hawkins  Hardware  Company  was  Indebted  to 
plaintiff  for  as  much  or  more  than  the  said 
note,  and  before  the  maturity  of  the  note  the 
payee  therein  indorsed  and  delivered  the  note 
to  plaintiff  and  received  credit  on  payee's  debt 
to  plaintiff  In  the  full  amount  of  said  note; 
but  that  plaintiff  had  no  knowledge  of  the 
facts  and  circumstances  under  which  said 
note  was  executed  by  defendant,  but  was 
told  by  the  hardware  company,  and  so  be- 
lieved the  fact  to  be,  that  the  note  was  given 
In  payment  for  fertilizer  bought  by  defend- 
ant of  the  hardware  company. 

[1-S]  The  note  is  In  the  ordinary  form  of 
a  negotiable  promissory  note.  Plaintiff  was  a 
"holder  1^  due  course."  Section  838,  B.  S. 
1919.  The  maker  of  a  negotiable  promis- 
sory note  cannot  raise  a  defense,  which  he 


had  as  between  himaeU  and  tlie  payee, 
against  an  Indorsee  who  is  a  holder  in  dae 
course.  Section  843,  B.  S.  1919.  Under  the 
agreed  facts,  the  Hawkins  Hardware  Com- 
pany's Indorsement  and  delivery  of  the  note 
was  in  payment  of  a  debt  it  owed  the  plain- 
tiff. This  brought  the  transfer  of  the  note 
within  the  statutory  definition  of  "for  value." 
Sections  812,  814,  B.  S.  1919;. State  Bank  of 
Freeport  v.  Cape  Olrardean,  etc.,  B.  Co.,  172 
Mo.  App.  662,  675,  155  S.  W.  1111.  The  law- 
does  not  presume  a  gift,  and  hence  the  ta- 
dorsement  and  delivery  of  the  note  by  the 
payee  to  plaintiff  raises  the  presumption  Hbat 
it  was  for  value — ^1.  e..  In  payment  of  a  debt. 
In  re  n.  S.  Hair  Coi,  289  Fed.  708,  706,  152 
C.  G.  A.  537.  There  was  no  countervailins 
testimony,  and  after  the  admitted  execatioa 
and  delivery  of  the  note,  and  the  indorse- 
ment and  delivery  thereof  before  maturity 
to  plaintiff,  the  burden  was  on  defendant  to 
show  that  plaintiff  was  not  the  holder  In  due 
course.  Bank  of  Polk  ▼.  Wood,  188  Mo.  App. 
62,  173  S.  W.  1093. 

In  view  of  the  foregoing,  we  must  hold  that 
the  court  erred  in  rendering  Judgment  for  de- 
fendant Wherefore  the  Judgment  is  revers- 
ed, and  the  cause  is  remanded,  with  directions 
to  render  Judgement  for  plaintiff  for  the  full 
amount  of  the  note  sued  on  with  interest  and 
costs. 

All  concur. 


ALEXANDER  V.  KANSAS  CITY  RYS.  CO. 
(No.  13867.) 

(Kansas  City  Court  of  Appeals.    Missouri 

April  4,  1921.    Behearing  Denied 

May  23, 1921.) 

1.  Husband  and  wife  4=>209(3)— In  case  of  In- 
jury to  married  woman  two  causes  of  action 
arise,  one  to  the  wife  for  pain  and  sufferina, 
and  the  other  to  the  hasband  fer  his  marital 
Injury. 

When  a  married  woman,  without  fault  on 
her  part,  is  personally  injured  by  the  negligence 
of  another,  two  causes  of  action  arise,  one  to 
the  wife  for  her  pain  and  suffering,  and  the 
other  to  the  husband  in  his  own  favor,  for  his 
expenses  and  injury  to  his  marital  rights,  con- 
sequently, in  an  action  by  husband  for  injuries 
to  his  wife,  an  instruction,  allowing  recovery 
without  any  proof  of  injury  to  the  husband,  is 
improper;  for,  unless  his  right  to  the  serv- 
ices, comfort,  and  society  of  his  wife  were  in- 
vaded, he  is  not  injured. 

2.  Trial  «=^296( I)— Omission,  In  instruction  to 
plaintiff  purporting  to  cover  entire  oase,  not 
cured  by  defendant's  Instructions. 

An  omission  in  an  instruction  for  plaintiff, 
purporting  to  cover  the  whole  cage  of  a  hypo- 
thetical fact  which  must  be  found  in  favor  of 
plaintiff  to  warrant  recovery,  cannot  be  cured 
by  an  instruction  given  for  defendant,  for  the 
two  will  conflict,  and  hence  such  omission  ne- 
cessitates reversal. 
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Appeal  from  Clrcait  Court,  Jackson  Comi- 
ty; Allen  G.  Southern,  Judge. 
"Not  to  be  offlcJally  published." 

Action  by  Fay  Alexander  against  the  Kan- 
sas City  Railways  Company.  From  Judgment 
tor  plaintiff,  defendant  appealed  and  on 
plalntUFs  death  pending  appeal,  Dollle  M. 
Alezandw,  as  administratrix,  was  substitute 
as  respondoit.   Beversed  and  rananded. 

R.  J.  Hlgglns,  of  Kansas  City,  Kan.,  and 
Gabriel  &  ConUing,  of  Kansas  City,  Mo.,  for 
appellant. 

Strother  A  Oampbell,  Guthrie,  Conrad  & 
Durham,  and  Hale  Houts,  all  of  Kansas  City, 
Mo.,  for  respondent 

ARNOLD,  J.  This  is  an  action  instituted 
by  a  husband  for  loss  of  companionship,  so- 
ciety, and  services  of  his  wife  and  expenses 
incurred  by  him  by  reason  of  negligent  in- 
Jury  to  her  In  a  collision  while  she  was  a 
passenger  on  one  of  defendant's  street  cars 
in  Kansas  City.  Fay  Alexander,  the  bus- 
band,  died  pending  appeal,  and  Dollle  Bl 
Alexander,  administratrix  of  his  estate,  has 
been  substituted  in  this  court  as  respondent. 

On  NoTem  bar  16, 1917;  Dollle  M.  Alexander, 
the  wife  of  Fay  Alexander,  was  a  passenger 
on  a  Prospect  avenue  car  of  the  defendant 
company,  bound  eastward  on  Fifteenth  street 
After  crossing  the  Paseo  the  car  in  which 
Mrs.  Alexander  was  a  passenger  collided  with 
and  struck  the  rear  end  of  another  car  of 
defendant  with  such  force  as  to  throw  pas- 
sengers into  the  aisles  and  against  the  seats. 
Mrs.  Alexander  was  seated  on  one  of  the 
longitudinal  seats  in  the  rear  of  the  car,  and 
was  facing  towards  the  southwest.  By  rea- 
son of  the  collision  she  was  thrown  against 
the  back  of  the  last  cross  seat,  and  injured  in 
the  back  ahd  sboulder,  the  region  of  the 
groin  and  lower  abdomen ;  the  flesh  was  dis- 
colored and  bruised,  and  internal  injuries  de- 
veloped. She  was  in  bed  a  few  days,  suf- 
fered severe  pain,  and  about  December  6, 
1917,  was  operated  upon,  and  one  ovary  and 
the  uterus  removed. 

Mrs.  Alexander  was  not  sound  in  health 
prior  to  the  injury  complained  of,  and  had 
undergone  an  operation  in  February,  1916, 
wherein  uterine  fixation  was  performed  and 
one  ovary  was  removed. 

Plaintiff's  amended  petition  afleges  the 
t&cts  set  out  above,  upon  which  he  bases  his 
suit,  and  states  that — 

"On  account  of  said  injuries   to   his  'Mfe, 

*  *  *  occasioned  by  the  carelessness  and  oeg- 
ligence  of  defendant,  *  *  *  he  has  been  com- 
pelled to  and  has  paid  out  for  medicines,  hospi- 
tal, physicians,  and  nursing  of  the  reasonable 
value  of  $600;  that  he  will  be  compelled  to  pay 
out  large  sums  of  money  on  account  of  the  in- 
jnries  to  his  said  wife  hereafter;  that  the  in- 
Jnries  received  by  bis  said  wife  are  permanent 

*  *  *  and  that  the  services  of  his  said  wife 
have  been  entirely  lost  to  him,  and  will  be  lost 
to  him  for  a  long  time  hereafter;  that  plaintiff 
boa  been  deprived,  and  will  be  hereafter  depriv> 


ed,  of  the  comfort  society,  and  assoelatiott  of 
bis  said  wife,  to  his  damage  in  the  snm  of  $7,- 
500." 

The  issues  were  made  by  a  general  denlaL 
The  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff  In  the  sum  of  |i;200.  Defend- 
ant appealed. 

[1}  Defendant  complains  that  the  court 
ened  in  giving  instruction  numbered  1  for 
plaintiff,  in  that  it  permitted  plaintiff  to  re- 
cover for  iwrsonal  injuries  sustained  by  his 
wife,  and  argues  that  the  cause;  of  action 
for  those  injuries  was  and  la  the  exclusive 
property  right  of  the  wife. 

"When  a  married  woman,  without  fault  on  her 
part  is  personally  Injured  by  the  negligence  of 
another,  two  causes  of  action  arise;  one  for 
the  vrife  for  the  pain  and  suffering  and  the  ex- 
penses she  has  herself  paid,  and  the  other  by 
the  husband,  in  his  own  favor  for  what  he  has 
actually  lost"  Thompson  v.  Street  Ry.,  135 
Mo.  217,  36  S.  W.  625. 

The  instruction  complained  of  charges  the 
Jury: 

"That  if  yon  find  and  believe  from  the  ca- 
dence that  on  the  15th  day  of  November,  1917, 
plaintiff's  wife  was  a  passenger  on  a  car  oper- 
ated by  the  defendant  its  servants  and  agents 
as  a  common  carrier  for  hire,  and  that  while 
she  was  being  carried  as  such  passenger,  if  yon 
so  find,  •  •  •  Baid  car  was  caused  and  per- 
mitted by  said  agents  and  servants  of  defend- 
ant to  collide  with  and  strike  another  car  on 
the  tracks  of  diefendant,  and  that  by  reason  of 
said  collision,  if  any,  plaintiff's  wife  was  thrown 
upon  and  against  the  seat  in  front  of  her  and 
thereby  injured,  then  your  verdict  shall  be  for 
the  plaintiff,  unless  yon  find  and  believe  from 
the  evidence  that  said  collision,  if  any,  was  not 
caused  by  negligence  on  the  part  of  the  defend- 
ant" 

It  will  be  noted  that  this  instruction,  as 
contended  by  defendant  does  not  charge  the 
Jury  that  before  they  may  find  (or  plaintiff 
they  must  first  find  that  plaintiff  was  dam- 
aged by  reason  of  the  alleged  injury  to  his 
wife.  The  instructloa  is  good  as  far  as  it 
goes,  but  it  omits  a  very  necessary  element 
of  plaintiff's  cause  of  action,  to  wit,  damage 
to  plaintiff.  The  Instruction  complained  of 
purports  to  cover  plaintiff's  entire  case  and 
directs  a  verdict 

It  Is  fundamental  law  that  the  buAand 
may  not  recover  in  an  action  brought  by  him 
for  the  pain  or  injury  suffered  by  his  wife. 
It  must  be  conceded  that  the  husband's  right 
to  recover  Is  primarily  bottomed  on  the  dam- 
ages to  his  wife.  The  husband  possesses  a 
legal  right  to  the  services,  comfort  and  so- 
ciety of  his  wife,  and  the  law  is  well  settled 
that  where  a  legal  right  has  been  invaded 
plaintiff  is  entitled  to  damages.  Also  it  must 
be  conceded  that  before  the  husband  can  re- 
cover for  negligent  Injury  to  his  wife  he  must 
also  show  that  be  was  damaged  in  his  own 
rights,  and  such  injury  must  be  proved,  and 
an  instruction  on  this  point  Is  necessary.   The 
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Instruction  complained  of  does  not  properly 
coyer  tbls  element 

"Plaintiff  was  not  entitled  to  recover  in  this 
action  for  the  pain  and  suffering  his  wife  en- 
dured, but  he  was  entitled  to  the  services  of 
bis  wife,  of  which  snch  pain  and  suffering  de- 
prived him,  and  he  was  entitled,  too,  to  the  com- 
panionship and  society  of  his  wife,  free  of  such 
pain  and  suffering  aa  defendant's  negligent  act 
entailed  upon  her."  Reeves  v.  Lutz,  179  Mo. 
App.  loc.  cit  83,  162  S.  W.  280,  286. 

[2]  The  .conclusion  Is  Inevitable  that  In- 
struction numbered  1,  given  for  plaintiff, 
does  not  contain  all  the  elements  necessary 
to  a  finding  for  plalntlfT.  The  instruction  au- 
thorizes recovery  by  plaintiff  for  personal 
Injuries  sustained  by  the  wife,  and  falls  to 
require  the  jury  to  find  that  the  husband  was 
damaged  in  his  own  rights.  This  error  was 
not  cured  by  other  Instructions  given. 

In  State  ex  rel.  Lusk  v.  Ellison  et  al.,  271 
Mo.  463,  196  S.  W.  1088,  the  court  correctly 
declared  the  rule  that  where  an  Instruction 
for  plaintiff  purports  to  cover  the  whole  case, 
and  omits  a  hypothetical  fact  which  must  be 
found  In  favor  of  plaintiff,  the  omission  can- 
not be  cured  by  an  instruction  given  for  de- 
fendant, because  the  two  would  conflict.  See 
cases  therein  cited  on  this  point.  Also  see 
Kelley  v.  City  of  St  Joseph,  170  Mo.  App. 
3S8,  156  S.  W.  804 ;  Oraf  &  Case  Realty  Co. 
V.  Lovell,  180  Mo.  App.  706,  163  S.  W.  877; 
Beggs  r.  Shelton,  173  Mo.  Ai^.  127,  165  S. 
W.  885;  Rlegel  T.  Biscuit  Co.,  169  Mo.  App. 
513,  166  S.  W.  59. 

It  Is  therefore  concluded,  for  the  reasons 
above  stated,  that  instruction  numbered  1, 
as  given  for  plaintiff,  was  erroneous  ami 
prejudicial.  As  the  case  must  be  remanded, 
other  points  raised  need  not  herein  be  de- 
termined. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 

All  concur. 


CLAYTON  at  al.  V.  KANSAS  CITY  RYS.  CO. 
(No.  14046.) 

(Kansas  City  Court  of  Appeals.    MisBoori. 
May  23,  1921.) 

1.  Appeal  and  error  ®=9ll40(3)— Where  ver- 
dict for  damases  Is  excessive  and  the  amount 
of  exoess  admitted,  it  may  be  remitted. 

In  action  against  street  railway  for  dam- 
ages resulting  from  collision  between  its  car 
and  plaintiff's  motortruck,  where  the  verdict  is 
excessive  and  the  amount  of  the  excess  ad- 
mitted, plaintiff  should  be  allowed  to  remit  the 
excess,  and  the  judgment  may  be  affirmed  for 
the  amount  of  verdict  less  such  excess. 

2.  Street  railroads  «» 1 17(29)— Driving  on 
track  without  looklna  back  held  not  contrib- 
utory negligence  as  matter  of  law. 

Where  the  driver  of  a  motortruck  towing 
another    truck,    struck    by    defendant's    street 


car,  drove  along  the  track  for  several  blocks 
in  the  nighttime  without  looking  back  for 
street  cars,  though  there  was  room  to  have 
driven  between  tracks  and  curb,  but  the  street 
was  so  wet  and  slippery  that  he  was  afraid 
the  tow  would  strike'  the  curb,  his  failure  to 
look  back  after  he  drove  on  the  track  was 
not  contributory  negligence  as  a  matter  of 
law,  there  being  no  evidence  that  conditions 
were  such  that  he  would  not  have  heard  a 
warning  signal  if  one  had  been  sounded  by  the 
motorman. 

3.  Street     railroads     «=3l  1 7(27)— Motortruck 

driver  held  not  negligent  as  a  matter  of  law 

In  not  clearing  track. 

Where  motortrucks  going  20  miles  per  hour 

were  strndc  by  a  street  car  heard  by  the  driver 

when  it  was  closer  to  his  trailing  truck  than 

50  feet,  It  cannot  be  said  as  a  matter  of  law 

that  he  bad  time  to  drive  truck  and  tow  off 

the  track  in  time  to  avoid  collision,  especially 

where  the  speed  of  the  street  car  is  not  given. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  B.  Bnekner,  Judge. 
"Not  to  be  officially  published." 
Action  by  Pauline  Clayton  and  William 
B.  Clayton,  partners,  doing  business  as  tne 
Acme  Motor  Transfer  Company,  against  the 
Kansas  City  Railways  Company.  Verdict 
and  Judgment  for  plaintiffs,  and  the  defend- 
ant appeals.  Affirmed  tor  amount  of  verdict, 
less  excess  admitted. 

Cbas.  N.  Sadler,  John  E.  Connors,  and 
Ed.  0.  Hyde,  all  of  Kansas  City,  for  appel- 
lant 

D&my  Slmrall,  of  Kansas  City,  for  re- 
spondents. 

BLAND,  J.  This  Is  a  suit  to  recover  dam- 
ages to  two  motortrucks  owned  by  plain- 
tiffs. Tliere  was  a  verdict  and  judgment  In 
favor  of  plaintiffs  In  the  sum  of  $500,  and 
defendant  appealed. 

The  case  originated  In  a  justice  court  and 
the  statement  upon  which  the  case  was  tried 
in  the  circuit  court  alleged  general  negli- 
gence on  the  part  of  the  defendant  No  evi- 
dence was  introduced  by  defendant  except 
as  to  the  situation  of  lights  In  the  vicinity 
of  the  accident  The  facts  show  that  about 
2  a.  m.  of  October  19,  1918,  WUUam  E.  Clay- 
tlon,  one  of  the  plaintiffs  herein,  was  In 
charge  of  and  driving  a  Ford  motortruck 
belonging  to  plaiirtlffs.  Said  truck  was 
towing  another  truck  of  plalntlffa  being 
guldpd  by  <MJe  Rutter.  The  trucks  entered 
McGee  street  at  Eighteenth  street  In  Kan- 
sas City,  Mo.,  and  proceeded  north  to  a 
point  50  or  100  feet  north  of  Twelfth  street 
when  the  rear  truck  was  struck  from  be- 
hind by  one  of  defendant's  north-bound  street 
cars,  causing  said  truck  to  run  against  the 
front  truck,  breaking  the  connection  between 
the  two  trucks.  The  rear  truck  then  ran 
into  ft  fire  plug  at  the  curb,  and  the  street 
car  struck  the   front   truck.     Both   trucks 
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\reie  damaged.  The  two  trucks  were  tied 
together  with  a  rope  and  were  10  feet  apart 
before  the  collision. 

There  were  no  street  car  traces  on  Mc- 
Gee  street  south  of  Fifteenth  street,  though 
they  entered  McGee  street  at  that  point 
No  g(H]g  was  sounded  or  warning  signal 
given  by  the  street  car  before  the  collision. 
The  street  car  did  not  stop  at  Twelfth  street, 
nnd  the  first  notice  that  said  plaintiff  and 
Butter  bad  of  its  approach  was  on  bearing 
it  cross  the  tracks  at  said  street.  The 
trucks  were  going  at  a  rate  of  speed  of 
from  15  to  20  miles  per  hour.  The  street 
was  brl);htly  lighted  at  and  in  the  vicinity 
of  the  scene  of  the  accident.  There  was  a 
headlight  on  the  car,  and  a  tail  light  was 
burning  on  the  rear  truck.  There  was  a 
space  of  10  feet  between  the  tracks  and  the 
curb,  and  no  automobile  was  parked  along 
McGee  street,  leaving  ample  room  for  said 
plaintiff  to  have  driven  along  the  east  side 
of  McOee  without  going  upon  the  street 
car  track.  Said  plaintiff,  who  was  driving 
astride  the  east  rail  of  the  north-bound 
track,  when  asdied  if  there  was  any  reason 
why  he  could  not  have  used  the  portion  of 
the  street  between  the  curb  and  the  tracks, 
testified  that— 

"The  car  was  tied  on  the  back.  I  kept  it 
away,  the  back  car  would  naturally  elide  into 
the  curb,  that  was  the  reason  I  was  staying 
away  from  it." 

It  appeared  that  it  had  been  raining  short- 
ly before  the  accident.  When  said  plaintiff 
heard  the  rumbling  of  the  street  car  60  to 
100  feet,  or  less,  to  his  rear  he  made  a  turn 
to  the  right  toward  the  curbstone,  trying  to 
get  away  from  the  street  car,  bat,  as  he 
testified,  "It  was  too  close  to  me;  I  oonld 
not  get  away." 

[1]  There  was  evidence  that  the  repair 
Mil  was  !!!273.99,  and  that  the  value  of  the 
use  of  the  trucks  was  $15  per  day.  No 
other  loss  was  shown.  One  truck  was  out 
of  service  for  nine  days,  and  the  other  seven 
days,  so  defmdant  contends  the  two  trucks 
were  out  of  use  on  an  average  of  eight  days 
at  $15  a  day,  making  a  loss  on  this  account 
of  $120;  that  the  two  items  would  amount 
to  $393.90 ;  that  the  verdict  for  $500  is  exces- 
sive; and  that  the  case  must  be  remanded 
for  a  new  trial,  for  the  reason  that  there 
is  no  way  of  fixing  the  amount  that  plain- 
tiffs should  remit.  Plaintiffs'  damages  were 
$.^93.99,  and  it  would  be  necessary  to  remit 
$106.01  to  bring  the  Judgment  withbi  the 
proof.  Wle  think  there  Is  no  question  but 
that  plaintiffs  should  be  allowed  to  remit  the 
latter  amount  from  the  Judgment,  for  the 
reason  that  the  amount  of  the  verdict  lu 
excess  of  the  amount  of  loss  shovra  in  evi- 
dence is  exactly  calculable  from  the  evi- 
dence, and  both  defendant  and  plaintiffs 
have  been  able  to  make  such  calculation  and 
agree  as  to  the  amount,  the  latter  agreeing 


to  remit  to  $393.09.  Brown  v.  Planing  Mill 
Oo.,  217  S.  W.  832,  335;  Crawford  v.  Dop- 
pler,  120  Mo.  362,  25  S.  W.  93;  State  ex  rel. 
V.  Hope,  121  Mo.  34,  42,  26  8.  W.  893 ;  Smoot 
V.  Kansas  aty,  194  Mo.  518,  623,  92  S.  W. 
363. 

[2]  It  Is  insisted  that  the  court  erred  in 
refusing  to  give  defendant's  instruction  in 
the  nature  of  a  demurrer  to  the  evidence  for 
the  reason  that  plaintiff  William  B.  Clay- 
ton was  guilty  of  contributory  negligence  as 
a  matter  of  law.  Defendant  says  that  said 
plaintiff  was  negligent  In  two  respects: 
First,  by  driving  along  the  car  tracks  for 
several  blocks  in  the  nighttime  without  look- 
ing back  for  street  cars  when  there  was 
ample  room  for  him  to  have  driven  on  the 
right  side  of  the  street  and  clear  of  the 
street  car  track ;  and,  second,  tliat  after  he 
saw  or  heard  the  car  cross  Twelfth  street 
he  had  sufficient  time  to  have  gotten  off  the 
track  before  the  injury,  and  that  he  failed 
to  do  so.  Said  plaintiff  explained  why  he 
was  driving  in  the  middle  of  the  street 
It  was  raining,  and  the  inference  is  that 
the  street  was  slick.  He  was  afraid  the 
tow  would  run  into  the  curb  if  he  drove 
on  the  right  side  of  the  street  We  think 
there  is  no  question  but  that  said  plaintiff 
was  not  guilty  of  contributory  negligence  as 
a  matter  of  law  in  not  looking  again  after 
be  drove  onto  the  track.  There  is  no  evi- 
dence that  tlie  conditions  were  such  that 
said  plaintiff  and  Rutter  would  not  have 
heard  a  warning  signal  if  one  had  been 
sounded.  Said  plaintiff  had  a  right  to  rely 
upon  the  sounding  of  the  gong  to  give  him 
timely  warning  to  get  off  the  track,  and 
the  failure  of  said  plaintiff  to  look  back  was 
not  such  negligence  as  to  make  him  guilty 
of  contrilnitory  negligence  as  a  matter  of 
law.  Conrad  Grocery  Oo.  v.  Rd.,  89  Mo. 
App.  891;  Kennayde  v.  Pac  R.  R.  Co.,  45 
Mo.  255,  262.  Of  course,  we  do  not  mean 
to  hold  that  said  plaintiff  would  have  been 
gnllty  of  contributory  negligence  as  a  mat- 
ter of  law  if  there  had  been  no  reason  for 
his  driving  on  the  street  car  trac^  salre  for 
his  own  convraience. 

[3]  There  was  evidence  that  the  collision 
happened  as  dose  to  Twelfth  street  as  60  feet 
The  trucks  were  going  20  miles  per  hour, 
so  there  is  an  inference  that  when  plaintiff 
Willinm  E.  Clayton  heard  the  car  it  wa.i 
closer  to  the  rear  truck  than  60  feet  We 
cannot  say  as  a  matter  of  law  that  said 
plaintiff  had  time  under  the  condittcms  pres- 
ent to  have  driven  his  truck  and  tow  off  of 
defendant's  tracks  and  out  of  the  path  of 
danger  while  the  street  car  was  going  50 
feet  or  less,  and  he  was  proceeding  at  the 
rate  of  20  miles  per  hour,  especially  in  view 
of  the  fact  that  the  speed  of  the  street  car 
is  not  given.  Said  Clayton  testified  in  ref- 
erence to  the  amount  of  time  that  elapsed 
after  he  first  heard  the  car  cross  Twelfth 
street,  as  follows: 
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"I  don't  know  the  exact  eeconds,  I  didn't 
count  tbem;  bnt  I  heard  the  noise;  then  an 
hnpulse  come  to  me  it  might  be  back  of  me. 
I  tamed  around;  the  other  truck  was  in  back 
et  me,  and  just  as  I  tamed  around  it  seemed 
to  hit  that  truck  that  was  back  of  me;  as  it 
hit  the  other  tru(±,  I  turned  my  truck  to  the 
right.  It  tore  the  other  truck  loose,  and  then 
hit  me  before  I  conid  get  my  car  off  the  track." 

The  judgsieBt  Is  affirmed  in  the  sum  of 
$393.09. 
All  concor. 


P08HEK  V.  MARCELINE  COAL.  &  MINING 
CO.    (No.  12178.) 

(Kansas  City  Court  of  Appeals.     Missonil. 
May  23,  1921.) 

1.  Appeal  and  error  (@=»586(l)— "Abstraet"  of 
record,  oontainlng  nothing  but  copy  of  pOtl- 
tlon  and  answer,  held  insufficient. 

An  abstract  of  record,  containing  nothing 
but  a  copy  of  the  petition  and  answer,  and 
which  fails  to  show  the  filing  of  a  motion  for 
new  trial  or  in  arrest  of  judgment,  with  the  ac- 
tion of  the  court  thereon,  that  time  wag  grant- 
ed in  which  to  file  a  bill  of  exceptions,  and  that 
the  bill  was  filed,  or  that  an  appeal  was  allow- 
ed, is  insufficient;  the  term  "abstract,"  as  ap- 
plied to  a  record,  meaning  a  complete  history 
in  short,  abbreviated  form  of  the  case  as  found 
in  the  record,  complete  enough  to  show  that  the 
questions  presented  for  review  have  been  prop- 
erly reserved. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ab- 
stract] 

2.  Appeal  and  error  <3=>68l(3)^Ab8tract  held 
Insuffldent,  as  not  complying  with  conrt  rulo. 

An  abstract  of  record  failing  to  show  that 
"the  record  entries  evidendng  his  leave  to  file, 
or  filing  of  a  bill  of  exceptions,"  and  to  "state 
that  the  bill  of  exceptions  was  duly  filed,"  as 
required  by  role  28  of  this  court  (169  S.  W. 
xv),  is  insufficient. 

App^  from  Circuit  Court,  Linn  County; 
BYed  LAmb,  Judge. 
"Not  to  be  ofladally  pubUshed." 

Action  by  Joseph  Poshek  against  the  Mar- 
cellne  Coal  &  Mining  CSompany.  Judgment 
for  plaintlfF,  and  defendant  appeals.  Af- 
firmed. 

C.  M.  Kendrick,  of  Marceline,  for  appel- 
lant 

L.  R.  Owen,  of  Marceline,  and  Davis  & 
Ashby  and  J.  D.  AUen,  all  of  (Thlllicotbe,  for 
respondent 

ARNOLD,  J.  This  is  a  suit  in  damages 
for  personal  Injury.  The  case  was  tried  in 
the  circuit  court  of  linn  county. 

The  answer  to  the  petition  of  plaintiff  was, 
first,  a  goieral  denial,  and  as  a  further  de- 


fense pleads  contributory  negligence.  Judg- 
ment was  for  plaintiff  in  the  sum  of  $400, 
and  defendant  appeals. 

[1]  Defendant  has  filed  in  this  court  what 
it  calls  an  abstract  of  record,  and  also  a  brief 
and  argument  discussing  the  merits  of  the 
case  in  full.  Plaintiff,  in  his  brief  and  argu- 
ment, urges  the  insufllclency  of  the  abstract 
of  record  filed  herein,  and  charges  that  the 
record  proper  falls  to  show:  (a)  The  filing 
of  a  motion  for  a  new  trial;  (b)  the  action  of 
the  trial  court  thereupon;  (c)  the  filing  of  a 
motion  in  arrest  of  Judgment;  (d)  the  action 
of  the  court  thereon ;  (e)  that  time  was  grant- 
ed In  which  to  file  a  bill  of  exceptions;  (0 
that  the  blU  of  exceptions  was  filed ;  or  (g) 
that  an  appeal  was  allowed. 

All  of  these  objections  are  well  taken.  An 
examination  of  the  record  shows  that  it  con- 
tains nothing  but  a  copy  of  the  petition  and 
answer.  In  Harding  v.  BedoU  et  aL,  202  Mo. 
625,  100  S.  W.  638,  the  Supreme  Court 
through  Graves,  J.,  in  discussing  that  case, 
decided  all  of  the  questions  covered  by  the 
objections  of  plaintiff  to  the  abstract  of  rec- 
ord herein ;  and  an  extended  discussion  of 
the  principles  therein  treated  needs  not  be 
entered  Into  In  extenso  here.  However,  we 
may  quote  therefrom  briefly  with  profit  {202 
Mo.  loc.  dt.  630,  100  S.  W.  639): 

"What  is  an  abstract  of  the  record,  and  what 
should  it  contain  under  our  rules?  SpeaJdng 
generally,  it  is  said:  'As  a  noun,  the  word  "ab- 
stract" denotes  a  less  quantity  containing  the 
virtue  and  force  of  a  greater  quantity.'  1 
Oyc.  211.  As  applied  to  a  record,  it  would 
mean  a  complete  history  in  short  abbreviated 
form  of  the  case  as  found  in  the  record.  It 
would  have  to  be  complete  enough  to  show  that 
the  questions  presented  for  review  have  been 
properly  preserved  in  the  case.  As  to  the  rec- 
ord proper,  it  would  not  mean  that  the  whole 
pleadings  should  be  set  out,  unless  some  ques- 
tion urged  required  it  It  would  mean,  how- 
ever, that  there  should  be  a  showing  to  the  ef- 
fect that  pleadings  had  been  filed  in  som^e  low- 
er court  at  some  particular  times,  and  the 
character  of  such  pleadings,  so  that  the  issues 
raised  could  be  easily  ascertained.  It  would 
likewise  mean  that  there  should  be  a  concise 
statement  of  the  judgment  and  the  date  of  its 
rendition,  and  also  of  the  fact  that  a  motion 
for  new  trial  or  in  arrest  of  judgment  had  been 
filed,  and  the  time  thereof,  so  that  this  court 
can  see  that  it  is  filed  within  the  four  days  pre- 
scribed by  the  statute.  *  *  *  So  also  should 
be  the  showing  as  to  the  overruling  of  such 
motion,  the  leave  to  file  bill  of  exceptions,  fil- 
ing of  bill  of  exceptions,  the  affidavit  for  appeal, 
and  the  order  granting  the  appeal." 

In  the  instant  case  the  abstract  meets  none 
of  these  necessary  requirements  excepting  to 
set  out  the  petiticm  and  answer. 

[2]  Plaintiff  further  contends  that  the  ab- 
stract of  record  in  this  case  does  not  meet 
the  requirements  of  rule  26  (169  S.  W.  xv) 
of  this  court    Rule  26  referred  to  was  adopt- 
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ed  Jannary  6,  191S,  and  abrogates  any  rule 
to  tbe  contrary: 

"Hereafter  an  appellant,  filing  here  a  certified 
cop7  of  the  order  granting  an  appeal,  need  not 
abstract  the  record  entries  showing  the  steps 
taken  below  to  perfect  snch  appeal.  If  the  ab- 
stract state  the  appeal  was  dnly  taken,  then, 
absent  a  record  showing  to  the  contrary  by 
respondent,  it  will  be  presumed  the  proper 
steps  were  taken  at  the  proper  time  and  term. 

"Hereafter  no  appellant  need  abstract  record 
entries  evidencing  his  leave  to  file,  or  filing  of, 
a  bill  of  exceptions.  It  shall  be  snfficient  if 
his  abstract  state  the  bill  of  exceptions  was 
dnly  filed.  The  burden  is  then  on  respondent 
to  produce  here  the  record  showing  the  con- 
trary to  be  true,  if  he  makes  the  point." 

In  the  case  at  bar  the  purported  abstract 
fails  to  show  that  the  "record  entries  evi- 
daidng  his  leave  to  file,  or.  filing  of,  a  bill 
of  exceptions"  and  it  also  fails  to  "state 
that  the  bill  of  exceptions  was  duly  filed," 
as  required  by  said  rule  26. 

B>or  the  reasons  herein  stated,  the  judg- 
ment should  be  afiirmed,  and  it  is  so  ordered. 

All  concur 


CALIFORNIA    SPECIAL    ROAD    DIST. 
BUEKER.     (No.  13963.) 


(ECansas  City  Court  of  Appeals. 
May  23,  1921.) 


MissonrL 


Courts  4=3231(6)— Where  constitutional  ques- 
tion Is  raised,  Supreme  Court  alone  has  Jo- 
risdlctlon. 

Id  an  action  by  a  road  ^strict  for  the 
statutory  penalty  for  failure  to  remove  obstruc- 
tions, where  defendant  asserted  that  Rev.  St. 
1919,  I  10720,  on  which  the  action  was  based, 
was  in  violation  of  Const,  art  2,  §{  12,  20,  21, 
the  Court  of  Appeals  has  no  jurisdiction  over  an 
appeal  by  the  road  district  from  an  adverse 
judgment,  and  the  cause  must  be  transferred  to 
the  Supreme  Conrt,  notwithstanding  defendant, 
respondent  on  appeal,  moved  to  dismiss  for 
failure  of  appdiant's  brief  to  comply  with  Rev. 
St.  1919,  H  1511,  2421,  atnd  the  rules  of  the 
Ooart  of  Appeals. 

Appeal  from  Circuit  Oonrt,  Moniteau  Ooun- 
ty;   J.  O.  Slate,  Judge. 
"Not  to  be  offldally  published." 

Action  by  the  California  Special  Road  Dis- 
trict against  Louis  Bueker.    From  a  judg- 
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ment  for  defendant,  idalntlfr  appeals.  Oause 
transferred  to  Supreme  Court 

S.  C.  GUI  and  Embry  &  Embry,  all  of  Cal- 
ifornia, Mo.,  for  appellant 

J.  B.  Gallagher,  of  California,  Mo.,  and 
Irwin  &  Haley,  of  Jefterson  Caty,-f or  respond- 
ent. 

PER  (7DRTAM.  Plaintift,  a  special  road 
district  organized  under  the  provisions  of 
article  7,  chapter  98,  R.  S.  1919,  brought  this 
action  based  on  section  10720,  R.  S.  1919, 
for  the  statutory  penalty  of  $5  per  day,  from 
and  after  ten  days  from  tbe  date  defendant 
was  noUfled  to  remove  an  obstruction  which 
it  is  charged  he  willfully  and  knowingly 
maintained  in  a  certain  road  and  has  re- 
fused to  remove.  Upon  a  trial,  the  Jury  re- 
turned a  verdict  for  defendant,  and  the  plain- 
tiff has  appealed.  No  briefs  have  been  filed 
by  resiMndent,  gave  a  manuscript  brief  in 
support  of  a  motion  to  dismiss  the  appeal  on 
the  ground  that  appellant's  brief  does  not 
comply  with  sections  1511  and  2421,  B.  S. 
1919,  and  our  rules  15, 16,  and  17  (X'Od  3.  W. 
ix,  X). 

The  reason  for  respondent  filing  no  brief 
becomes  apparent  when,  upon  exaniining  the 
record,  it  Is  seen  that  at  the  very  outset  de- 
fendant's answer  Invokes  the  constitutional 
provisions  of  sections  20  and  21  of  article  2 
of  the  Missouri  Constitution,  and  of  section 
12  of  article  2  of  said  Constitution,  claiming 
that  the  section  on  which  tbe  action  is  based 
is  a  violation  of  said  provisions  and  is  not 
therefore  enforceable. 

The  raising  of 'these  constitutional  ques^ 
tions  places  the  Jurisdiction  of  this  appeal 
in  tbe  Supreme  Court.  This  court  has  no 
cognizance  of  constitutional  questions,  "not 
even  for  tbe  purpose  of  determining,  in  con- 
sidering the  question  of  Its  own  Jurisdiction, 
whether  such  questions  are  fairiy  debatable. 
State  ex  rel.  Ctempbell  v.  St.  Louis  Court  of 
Appeals,  97  Mo.  276;  State  y.  Dlnnlsse,  41 
Mo.  App.  23."  Bennltt  v.  Missouri  Pac.  B. 
Co.,  44  Mo.  App.  372,  374. 

If  the  Jurisdiction  of  the  appeal  is  In  the 
Supreme  Court,  of  course  that  tribunal  is 
also  the  proper  one  to  pass  upon  the  ques- 
tion of  whether  the  appellant's  brief  is  or  is 
not  vulnerable  to  the  attack  made  upon  it  by 
respondent's  motion  to  dismiss.  According- 
ly, the  case  is  transferred  to  the  Supreme 
(3ourL 
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YARBROUGH  v.  HAMMOND  PACKING  CO. 
(No.  13730.) 

(Kansas  City  Oonrt  of  Appeals.    MissourL 
May  23,  1921.) 

1.  Negligence  €=s>l  19(1)— Specific  charge  muet 
be  established. 

Where  a  plaintiff  makes  a  general  charge 
of  negligence,  and  follows  by  pleading  a  spe- 
cific act,  in  order  to  sustain  a  finding  for  plain- 
tiff, the  proof  must  clearly  establish  the  specific 
act  pleaded. 

2.  Negligence  $==> 1 19(1)— Proof  of  one  of  spe- 
cific acts  charged  sufficient. 

If  several  specific  acts  of  negligence  are 
pleaded,  and  there  is  substantial  proof  to  sup- 
port one  of  them,  it  is  sufficient  to  support  a 
verdict. 

3.  Master  and  servant  ®=>285 (2)— Evidence  of 
cause  of  escape  of  illuminating  gas  held  to 
demand  a  peremptory  Instmction. 

In  a  servant's  action,  where  the  petition 
charged  general  and  specific  acts  of  negligence, 
causing  injuries  by  asphyxiation  from  inhaling 
Illuminating  gas  in  defendant's  packing  plant, 
held,  that  defendant  was  entitled  to  a  peremp- 
tory instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  showed  that  the  proximate 
cause  of  the  injury  was  escaping  gas  from  an 
open  valve,  the  cause  of  its  position  being  a 
matter  of  conjecture,  and  not  from  gas  escap- 
ing when  the  valves  were  in  a  position  de- 
signed to  atop  the  flow  of  said  gas,  as  specifical- 
ly alleged. 

4.  Master  and  servant  (8=>iOI,  102(2)— Master 
not  an  Insurer  of  safety. 

While  the  duty  of  a  master  is  to  exercise 
.  ordinary  care  to  furnish  his  servant  a  reasons- 
'biy  safe  place  and  reasonably  safe  tools  and 
appliances  in  which  and  with  which  to  do  his 
work,  he  ie  not  an  insurer  of  the  safety  of  the 
place  or  tools  and  appliances. 

Appeal    from   Circuit    Oonrt,    Bu(Aanan 
County ;  Lawrence  A.  Vories,  Judge. 
"Not  to  be  offidally  pablisbed." 

Action  by  William  Xarbrougb  against  the 
Hammond  Facklns  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

Robert  A.  Brown  and  Richard  L.  Douglas, 
both  of  St  Joseph,  for  appellant. 

Mytton  &  Parkinson,  of  8t  Joseph,  for  re- 
spondent. 

ARNOLD,  J.  This  Is  a  personal  Injury 
suit,  instituted  by  a  servant  against  the  mas- 
ter. Plaintiff  wag  injured  October  9,  1919, 
by  being  asphyxiated  from  inhaling  illum- 
inating gas  at  the  packing  plant  of  defend- 
ant, the  Hammond  Packing  Company,  at  St. 
Joseph,  Mo.  The  defendant  in  its  plant  uses 
Illuminating  gas  for  beating  branding  irons 
iised  for  branding  certain  of  Its  products 
with  the  United  States  inspector's  seal.  Part 
of  this  branding  is  done  in  a  room  of  house 


No.  3  on  the  fourth  floor  of  defendant's  plant, 
known  as  the  pickle  cellar.  This  room  Is  ap- 
proximately 200  by  300  feet  in  size.  The 
branding  iron  involved  in  this  suit  was  lo- 
cated on  a  post  near  the  south  end  of  said 
room,  and  near  the  center  thereof  from  east 
to  west,  and  connected  with  a  gas  pipe  at- 
tached to  said  post.  The  brander  is  used  at 
intervals  during  working  hours,  from  7  a.  m. 
to  3:80  p.  m. 

The  plaintiff,  a  man  63  years  of  age  at  the 
time  in  question,  was  employed  as  Janitor  or 
clean-up  man,  with  duties  pertaining  partic- 
ularly to  the  room  above  referred  to.  His 
working  hours  were  from  9  a.  m.  to  5:30  p. 
m.,  so  as  to  clean  up  after  the  business  of 
the  day  In  said  room  was  over  and  the  other 
employes  had  left  Plaintiff  had  spent  prac- 
tically all  of  his  life  on  a  farm,  and  had  little 
or  no  experi^ice  in  the  use  of  gas.  He  tes- 
tified: That  for  about  two  weeks  prior  to  his 
injury,  and  while  in  the  performance  of  his 
duties  about  the  post  where  the  brander  was 
located,  be  had  detected  a  strong  odor  of  gas, 
after  the  use  of  the  branding  Iron  was  ended 
for  the  day.  That  two  weeks  prior  to  the  In- 
Jury  he  bad  called  the  attention  of  the  super- 
intendent in  charge  to  this  fact,  and  that  the 
latter  had  advised  him  that  the  situation  wan 
not  dangerous  and  for  him  to  continue  at 
work.  That  the  gas  odor  continued  daily, 
and  two  or  three  days  prior  to  the  Injury 
plaintiff  again  called  the  attention  of  the 
superintendent  in  charge  to  the  gas  odor,  and 
again  had  been  informed  that  be  could  work 
there  in  safety,  and  that  the  leak,  or  defect, 
would  be  repaired.  With  this  assurance 
plaintiff  continued  to  work  there,  but  plain- 
tiff testified  that  he  knew  of  no  leak. 

On  October  9,  1919,  i^aintlff  went  to  the 
said  room  about  4  p.  m.  to  dean  np  as  was 
his  duty,  and  again  smelled  gas  in  the  vl- 
dnity  of  the  brander  in  question,  but  strong- 
est near  the  post  from  which  the  same  was 
supplied  with  gas.  While  In  the  exercise  of 
his  duties,  washing  tables,  he  became  so 
dlzjsy  that  he  fell  three  times,  but  was  able 
to  reach  a  door  opening  on  a  hallway,  where 
be  got  some  fresh  air.  Again  he  tried  to 
work,  then  became  uncmisdous,  and  fell  to 
the  floor.  He  was  found  shortly  after  in  an 
unconscious  condition  by  a  fellow  employ^ 
and  taken  to  the  plant  hospital,  where  he 
was  given  some  treatment  by  the  use  of  a 
pulmotor  and  medidne.  He  was  revived, 
taken  to  his  home  in  St  Joseph,  and  for  some 
weeks  was  confined  to  his  bed,  and  has  con- 
tinued to  suffer  from  the  effects  of  the  as- 
phyxiation. 

The  amended  petition  charges  that  "for  a 
long  time  prior  to  the  9th  of  October,  1919, 
the  defendant  carelessly  and  negligently  kept 
its  pickle  cellar  and  the  gas  pipes  and  fix- 
tures and  appliances  and  the  ventilating  sys- 
tem therein  in  a  dangerous,  unsafe,  and  not 
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reasonably  safe  condition  for  plaintiff  and 
other  employte  to  work  in  and  about  the  per- 
formance of  their  duties,"  and  then  pleads  a 
specific  charge  of  negligence  as  follows: 

"That  the  gas  pipes  and  systems  and  Talvea 
or  Bhtit-off  cocks  tiierein  in  said  pickle  cellar 
would  permit  said  illuminating  gas  to  escape 
into  said  pickle  cellar  in  large  quantities,  and 
accumulate  therein  when  said  Taltes  or  shut- 
off  cocks  were  in  a  position  designed  to  stop  the 
flow  of  said  gas;  that  said  gas  would  leak  and 
escape  from  said  gas  pipes  and  the  valves  and 
cocks  thereof  when  said  gas  was  not  being  used 
for  any  purpose  in  said  room." 

The  answer  was  a  general  denial.  Trial  to 
a  Jury  resulted  in  a  verdict  In  faror  of  plain- 
tiff for  $2,000.    Defendant  appeals. 

Defendant  charges,  among  other  assign- 
ments of  error,  that  the  trial  court  erred  in 
refusing  to  give  the  peremptory  instruction 
in  the  nature  of  a  demurrer  to  the  evidence, 
requested  by  defendant  at  the  close  of  plain- 
tiff's case,  and  again  at  the  close  of  all  the 
testimony,  and  assigns  as  reason  therefor 
that  plaintiff  sought  to  recover  upon  specific 
acts  of  negligence  alleged  in  the  petition,  and 
that  there  was  a  total  fallnre  of  proof  as  to 
any  act  of  negligence. 

[t,  21  Ttie  rule  Is  fundamental  that,  where 
a  plaintiff  makes  a  general  charge  of  negli- 
gence and  follows  by  pleading  a  specific  act, 
in  order  to  sustain  a  finding  for  plaintiff, 
the  proof  must  clearly  establish  the  specific 
act  pleaded;  and  if  several  specific  acts  of 
negligence  are  pleaded,  if  there  is  substan- 
tial proof  to  support  <xie  of  them.  It  ia  sufll- 
clent  to  support  a  Terdict.  Troutman  v.  Cot- 
ton Oil  Co.,  224  S.  W.  1014 ;  Oibler  v.  Rail- 
road, 129  Mo.  App.  93,  107  S.  W.  1021;  Jack- 
son y.  Kallroad,  171  Mo.  App.  481,  1B6  S.  W. 
IOCS.  In  the  case  at  bar  plaintiff  pleaded 
several  specific  acts  of  negligence,  bot  during 
the  progress  of  the  trial  all  were  abandoned, 
savte  the  one  set  out  above.  We  shall,  thwe- 
fore,  confine  our  consideration  to  this  one 
point. 

The  apedflc  charge  is  that  the  "gas  pipe 
and  systems  and  valves  or  8hat>off  cocks 
*  *  *  would  permit  illuminating  gas  to  es- 
cape •  •  •  in  large  quantities  •  •  • 
when  said  valves  or  shut-off  cocks  were  In  a 
position  Intended  to  stop  the  flow  of  said 
gas."  PlalntifTs  testimony  was  to  the  effect 
that  the  odor  of  gas  was  presmt  In  the  room 
In  question  eadi  day  fOr  a  period  of  two 
weeks  before  the  accident  complained  of,  but 
hi  this  statement  he  was  corroborated  by  no 
one.  Further,  he  testified  that  on  two  occa- 
sions prior  to  the  accident  he  bad  notified 
the  superintendent  of  the  fact  He  is  con- 
tradicted in  this  statement  by  the  superin- 
tendent, Mr.  Lord.  The  testimony  tends  to' 
■how  that  on  the  day  of  the  accident  the  gas 
was  tamed  off  at  the  brander  in  question  at 
8:25  !>.  m.  by  defendant's  assistant  foreman, 
0.  W.  Blesenmy,  who  testified  that  he  had 


nothing  to  do  with  locking  up  the  brander; 
"but  I  was  in  charge  of  turning  off  the  gas. 
Q.  Tell  the  Jury  whether  or  not  you  did  turn 
off  the  gas?  A.  Tea,  sir;  I  turned  off  the  gas 
at  25  minutes  after  3." 

As  stated,  the  testimony  ahows  that  plain- 
tiff went  to  work  that  day  at  about  4  o'clodc 
in  the  aftemoMi.  Charles  Sive,  general  fore- 
man In  def^idant's  hog-kiUlng  department, 
testified  that  he  was  on  the  fifth  floor  of  the 
building  in  question,  starting  downstairs  with 
Mr.  Roberts,  general  8ui)erlntendent,  when 
they  smelled  gas,  and  that  he  got  off  at  the 
fourth  floor  to  investigate,  while  Mr.  Roberts 
went  to  the  floor  below.  In  the  pickle  room 
Sive  found  the  gas  valve  at  the  north  side 
of  the  room  closed,  and  then  turned  his  at- 
trition to  the  valve  on  the  post  at  the  middle 
of  the  south  side  of  the  room.  He  was  ask- 
ed, "In  what  condition  did  you  find  that 
valve?"  and  answered,  "The  valve  was  open. 
Q.  Was  the  gas  escaping?    A.    Tes,  sir." 

[3]  Thus  we  find  that  the  valve  v^ich  was 
closed  at  3:25  p.  m.  was  found  open  and  emit- 
ting gas  at  the  time  plaintiff  was  found  as- 
phyxiated. From  what  cause  the  valve  was 
opened  after  having  been  closed  at  3;25  the 
record  falls  to  enlighten  us,  nor  can  we  safe- 
ly enter  the  realm  of  speculation  to  deter- 
mine it.  Taking  into  ctmsideration  all  the 
facts  and  circumstances  of  the  case,  we  must 
con(iIude  that  the  proximate  cause  of  plain- 
tiff's injury  was  the  escaping  gas  from  the 
open  valve,  and  not  from  gas  escaping  "when 
said  valves  or  shut-off  cocks  were  in  a  posi- 
tion designed  to  stop  the  flow  of  said  gas," 
nor  from  gas  which  had  leaked  or  escaped 
"from  said  gas  pipes  and  the  valves  and 
cocks  thereof  when  said  gas  was  not  being 
used  for  any  purpose  in  said  room." 

[4]  The  duty  of  the  master  is  to  exercise 
ordinary  care  to  furnish  his  servant  a  rea- 
sonably safe  place  and  reasonably  safe  tools 
and  appliances  in  which  and  with  which  to 
do  his  work.  The  master,  however,  is  not  an 
insurer  of  the  safety  of  the  place  or  tools 
and  appliances. 

"It  Is,  therefore,  a  rule  of  universal  law  that 
in  suits  of  this  character  it  is  necessary  for  the 
plaintiff  to  allege  and  prove  a  causal  connection 
between  the  injury  and  the  negligence  of  the 
master.  The  corollary  of  this  rule  is  that,  if 
the  accident  might  have  resulted  from  more 
than  one  cause,  for  one  of  which  the  master  ia 
liable  and  for  the  other  he  is  not  liable,  it  is 
necessary  for  the  plaintiff  to  prove,  in  the  first 
instance,  that  the  injury  arose  from  the  causa 
for  which  the  master  is  liable,  for  it  is  not 
the  province  of  a  court  or  Jury  to  speculate  or 
guess  from  which  cause  the  accident  happened." 
Rogers  v.  Packing  Co.,  167  Mo.  App.  ioc.  cit. 
56,  150  S.  W.  558;  Ooransson  v.  Mfg.  Co.,  189 
Mo.  Ioc.  cit.  307,  86  S.  W.  338,  and  cases  there- 
in dted. 

The  testimony  fftils  to  show  any  causal 
connection  between  the  injury  and  the  neg^ 
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ligence  charged  In  the  i>etition.  The  condu- 
Bion  Is,  therefore,  that  plaintiff  failed  to  sup- 
port his  pleaded  cause  by  any  substantial 
evidence,  and  that  datendanf  a  demurrer  at 
the  close  of  the  testimony  should  have  been 
sustained. 

The  Judgm«it  Is  reversed,  but,  inasmuch 
aa  plaintiff  may  be  able  to  ^ead  and  prove 
a  cause  of  action  on  a  new  trial,  the  cause  Is 
remanded. 

All  concor. 


CLARK  V.  FIDELiTY-PHENIX  FIRE  INS. 
CO.  OF  NEW  YORK.    (No.  r3556.) 

(Kansas  (Mty  Court  of  Appeals.    Missouri. 

May  2,  1921.     Rehearing  Denied 

May  23, 1921.) 

1.  iDturanes  «s>232— No  oancellatlon  of  policy 
where  ageats  promised  to  oanoei  but  negleoted 
to  do  so  bsforo  lots. 

Where  the  local  agents  of  a  fire  insurance 
company  promised  an  insured  to  cancel  so  much 
of  bis  policy  as  covered  certain  household  goods, 
but  neglected  to  do  so,  and,  after  a  fire  in  which 
the  goods  were  destroyed,  informed  the  insured 
of  their  neglect  and  that  he  bad  "some  loss" 
milder  the  policy,  and  thereafter  defendant's 
special  agent  credited  the  insured's  premium 
note  for  the  amount  of  the  premium  oh  the 
household  goods  there  was  no  cancellation; 
the  mere  agreement  to  cancel  being  insufficient. 

2.  Insurance  «=>388(3)— Where  Insured  pro- 
onrod  other  InsHrance  in  belief  Induced  by 
agents  of  oompany  that  policy  was  canceled, 
company  estopped  to  assert  defense. 

Where,  because  of  the  promise  of  local 
agents  of  a  fire  insurance  company  to  cancel 
insured's  policy  covering  certain  household 
goods,  insured  procured  other  insurance,  and 
the  local,  agents  failed  to  make  the  promised 
cancellation,  but,  after  a  fire  destroying  the 
goods,  informed  the  insured  that  he  had  "some 
loss"  under  the  policy,  the  company  was  estop- 
ped to  assert  as  a  defense  that  the  insured  had 
procured  other  insurance,  tlie  company  issuing 
the  other  policy  having  paid  only  one-half  the 
amount  thereof,  on  the  ground  of  the  existence 
of  the  insurance  sued  for. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty;  Fred  Lamb,  Judge. 
"Not  to  be  officially  published." 

Action  by  C.  6.  Clark  against  the  Fldelity- 
Phenix  Fire  'Insurance  Oompany  of  New 
Xork.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

John  W.  Clapp,  of  Milan,  and  Fyke,  Snider 
&  Hume,  of  Kansas  City,  for  appellant 

R.  E.  Ash,  of  Green  City,  and  D.  M.  Wilson, 
of  Milan,  for  req;>ondent. 

TEIMBLE,  P.  J.  Plaintiff  brought  suit  on 
that  feature  of  defendant's  policy  of  flre 
insurance  which  covered  plaintiff's  household 


goods,  the  object  of  the  salt  being  to  re- 
cover one-half  of  the  amount  of  the  loss  sus- 
tained by  a  flre,  the  other  Mie-balf  having 
been  paid  by  another  company  having  in- 
surance thereon.  There  was  no  dispute  as  to 
the  flre  or  the  amount  of  the  loss.  The  de- 
fenses set  up  were:  (1)  That  the  policy  sued 
on  was,  as  to  the  household  goods,  canceled 
by  a  mutual  agreement,  which,  in  law,  effect- 
ed a  cancellation  even  though  no  formal  act 
of  cancellation  was  in  fact  done;  (2)  that,  un- 
der a  provision  of  the  policy  sued  on,  the 
taking  out  of  other  insurance  on  the  property 
without  the  consent  of  the  defendant  insurer, 
rendered  the  policy  herein  sued  pn  null  and 
void. 

To  these  defenses  plalntUf  replied  that  the 
insurance  never  bad  been  in  fact  canceled, 
and  that  the  company  was  estopped  from  set- 
ting up  the  defense  of  other  insurance. 

A  Jury  was  waived  and  the  cause  was  tried 
by  the  court.  No  instructions  or  declarations 
of  law  were  asked  or  given,  and  at  the  close 
of  all  the  evidence,  the  case  was  submitted 
without  a  demurrer.  The  trial  court  rendered 
Judgment  In  plaintiff's  favor  for  one-half  of 
the  loss  alleged  and  sued  for,  and  defendant 
has  appealed. 

It  seems  that  plaintiff's  mother  owned  40 
acres  with  a  house  and  barn  thereon,  and 
with  insurance  on  same,  including  household 
goods,  in  the  other  company.  After  plain- 
tiff bdught  the  property,  be  applied  for  and 
obtained  the  policy  in  suit  on  the  house,  barn, 
and  personal  property,  and  executed  and  de- 
livered to  defendant  his  note  for  the  pre- 
mium. Shortly  thereafter  he  discovered  that 
he  could  secure  the  insurance  on  the  person- 
alty by  having  the  insurance  thereon  held  by 
bis  mother  assigned  to  him.  He  therefore 
went  to  the  local  agents  of  the  defendant, 
who  had  countersigned  the  policy  herein 
sued  on,  and  told  them  he  wanted  to  drop  the 
insurance  he  had  taken  out  on  the  persmialty, 
as  he  was  taking  the  insurance  his  mother 
had  thereon,  by  having  it  assigned  to  him, 
which  he  was  having  done.  They  promised 
to  take  steps  to  have  the  policy  cancded,  but 
neglected  to  do  bo.  Tbe  mother's  Insurance 
was  assigned  to  plaintiff  three  days  after  tbe 
local  agents  had  countersigned  and  issued 
the  policy  to  plaintiff  which  Is  herein  sued 
on. 

About  30  days  after  the  mother's  insor- 
ance  had  been  assigned  to  plaintiff,  the  flre 
occurred  and  the  goods  were  destroyed.  Aft- 
er tbe  fire,  and  before  the  plaintiff  settled 
with  the  other  insurance  company,  the  agents 
of  the  defendant  informed  plaintiff  that  tbey 
had  forgotten  to  write  in  to  the  company 
and  have  the  policy  canceled.  Up  to  that 
time  plaintiff  suwosed  the  insurance  had 
been  canceled,  but  was  then  informed  by  de- 
fendant's agents  that  it  was  not  and  that 
plaintiff  had  "some  loss"  under  the  policy. 
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When  plaintiff  went  to  settle  wltb  tbe  otb- 
er  company,  It,  knowing  that  the  policy  in 
the  defendant  company  had  not  been  caned- 
ed,  paid  only  Its  proportionate  part  of  tbe 
loss,  namely,  one-baU  thereof.  It  is  for  tbe 
other  one-half  of  tbe  loss  that  the  present 
suit  is  brought 

Tbe  provision  In  tbe  policy  In  reference  to 
cancellation  is  as  follows: 

"This  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured;  or  by  the  company 
by  giving  five  days  notice  of  such  cancellation. 
If  this  policy  sbaU  be  canceled  ss  herein  before 
provided,  or  becomes  void,  or  cease,  the  premi- 
um having  been  actually  paid,  the  unearned  por- 
tion shall  be  returned  on  surrsider  of  this  pol- 
icy or  last  renewal,  this  company  retaining  tbe 
customary  short  rate;  except  that  when  this 
policy  is  canceled  by  this  company  by  giving  no- 
tice it  shall  retain  only  tbe  pro  rata  premiom." 

Tbe  provision  as  to  additional  Insurance 
Is  as  follows: 

"This  entire  policy  unless  otherwise  provided 
by.  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract 
of  insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy." 

[1, 2]  The  evidence  as  disclosed  In  the  rec- 
ord is  such  as  to  be  amply  sufUcient  to  Jus- 
tify the  trial  court  in  finding  that  nothing 
was  in  fact  done  in  the  way  of  canceling  the 
Insurance,  although  plaintiff  asked  tbe  agents 
to  do  BO  and  thougbl;  for  a  time  that  it  bad 
been  done,  and,  acting  upon  that  supposi- 
tion, took  tbe  other  insurance ;  also,  that  the 
alleged  credit  on  plaintiflTs  premium  note  for 
tbe  proportionate  part  thereof  represented  by 
the  premium  on  the  personalty  Insured  was 
not  entered  on  the  note  until  after  the  Are 
bad  occurred,  when  the  credit  was  then  plac- 
ed on  said  note  by  tbe  defendant's  special 
agent  who  was  sent  there  to  investigate  mat^ 
ters.  This,  however,  was  not  only  after  the 
loss,  but  also  after  both  plaintiff  and  the 
defendant's  agents  recognized,  and  tbe  for- 
mer was  led  to  believe  by  the  latter,  that,  al- 
though they  bad  Intended  a  cancellation  of  tbe 
insurance  on  tbe  goods,  yet  no  cancellation 
was  in  fact  done,  and  the  insurance  was  still 
in  force.  Under  this  situation  and  state  of 
facts,  the  other  insurance  company  paid  only 
the  part  it  could  be  compelled  to  pay  in  view 
ot  tbe  existence  of  the  insurance  berein  sued 
for.  In  other  words,  while  it  was  agreed  that 
the  insurance  on  tbe  personalty  was  to  be 
canceled,  yet  in  fact  tbe  same  was  never  done, 
but  was  afterwards  recognized  as  being  still 
in  force,  and  plaintiff  was  not  only  led  into 
the  situation  of  procuring  other  insurance, 
but  could  receive  from  tbe  other  company 
only  Its  proportionate  share  of  the  loss  and 
then  look  to  the  defendant  for  tbe  other 
half.  These  circumstances  render  the  situa- 
tion entirely  different  from  that  in  tbe  au- 


thorities cited  by  defendant  In  support  of  its 
contention  that  the  mere  agreement  l)etween 
ttie  plaintiff  and  the  agents  that  the  policy 
would  be  canceled,  of  itself  and  without 
anything  more,  effected  a  cancellation. 
There  was  no  move  made  to  cancel  tbe  policy, 
and,  on  tbe  other  hand,  it  was  treated  as  a 
sulMlsting  contract  Tbe  proposed  cancella- 
tion was  never  carried  Into  effect,  and  tbe 
fact  of  other  insurance  was  not  only  waived, 
but  the  defendant  is  estopped  to  assert  it  as 
a  defense.  Hayward  v.  National  Ins.  Co., 
52  Mo.  181,  14  Am.  Rep.  400;  Rogers  v. 
Home  Ins.  Co.,  185  Mo.  App.  276,  136  S.  W. 
743;  Polk  v.  Western  Assurance  Co.,  114 
Mo.  App.  B14,  90  S.  W.  397;  Nuto  v.  Hart- 
ford Fire  Ins.  Co.,  109  Mo.  App.  685,  83  S. 
W.  83. 

The  judgment  is  affirmed. 

All  concur. 

On  Motion  for  Rehearing. 

Appellant's  sole  reason  urged  as  ground 
for  a  rebearkig  is  that  the  opinion  erred  in 
saying  no  demurrer  to  tbe  evidence  was  of- 
fered. The  opinion  does  not  say  no  demurrer 
was  ever  filed,  but  that,  "at  tbe  dose  of  all 
tbe  evidence,  the  case  was  submitted  without 
a  demurrer,"  and  tbis  language  was  used  ad- 
visedly. 

Appellant  did  offer  a  d^nurrer  which  was 
overruled,  but  after  it  was  overruled  tbe 
case  was  reopened,  and  other  evidence  was 
heard,  and  then  the  case  was  submitted  with- 
out any  demurrer  being  offered.  So  that  it  la 
strictly  true  that  at  the  close  of- all  tbe  evt- 
denoe  the  case  was  submitted  without  a  de- 
murrer. However,  if  one  had  been  submit- 
ted and  Iiad  been  overruled,  we  cannot  see  in 
what  way  it  would  have  affected  tbe  result 

The  motion  for  rehearing  is  overruled. 

All  concur. 


ANDERSON  v.  MUTUAL  BENEFIT  HEALTH 
&  ACCIDENT  ASS'N.    (No.  13934.) 

(Kansas  (Sty  Covut  of  Appeals.     Missouri. 

May  2,  1921.    Rehearing  Denied 

May  23,  1921.) 

I.  Insurance  ®=3668(l  I)— Evidence  held  suffl- 
olent  to  take  to  the  Jury  the  question  whetb- 
•r  disease  resulted  from  sneidental  Injury. 

In  an  action  for  disability  benefits  under  aa 
accident  insurance  policy,  where  the  insurance 
company  admitted  insured  had  received  an  ac- 
cidental injury  to  his  finger  resnlting  in  blood 
poisoning,  testimony  by  a  physician  that  the 
diabetes  from  which  insured  was  suffering  and 
which  was  still  disabling  bim  might  have  been, 
and  in  the  physician's  opinion  was,  caused  by 
the  injury,  is  sufficient  to  take  to  the  jury  the 
question  whether  the  disability  from  the  disease 
resulted  from  the  accidental  injury. 
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2.  Insurance  9=3486— OlseaM  rMalting  fron 
accidental  injury  within  accident  pdioy. 

If  diabetes  was  an  effect  of  insured's  acci- 
dental injury,  a  mere  link  in  the  chain  between 
the  accident  and  its  effect,  the  condition  of  in- 
sured would  be  attributable  to  the  accidental 
injury,  and  not  the  disease. 

3.  Insurance  «=3669(I0)— Instmotion  on  acci- 
dental Injury  as  proximate  oansa  of  disease 
held  correct. 

In  an  action  on  an  accident  Insurance  pol- 
icy for  disability  benefits  during  the  time  plain- 
tiff was  disabled  by  disease,  which  the  evidence 
showed  could  have  resulted  from  the  accident, 
an  instruction  that,  if  the  jury  found  plaintiff 
was  injured  by  accidental  means  and  further 
found  that  as  a  direct  result  of  hla  bodily  in- 
jury be  had  been  continnously  and  wholly  dis- 
abled since  the  date  diereof,  be  could  recover, 
was  correct. 

4.  fasuranoe  9=9668(14)— Fraud  by  agent  In 
securing  release  from  Insured  Is  question 
for  Jury. 

In  an  action  for  disability  benefits  onder  an 
accident  insurance  policy,  where  the  depend- 
ent pleaded  a  release  by  insured,  which  the 
plaintiff  in  reply  alleged  was  procured  by  fraud 
of  the  agent  of  insured,  the  question  of  the 
agent's  fraud  was  one  for  the  jury  where  there 
was  evidence  to  support  a  finding  of  fraud. 

5.  Insurance  9=>668(l)  —  Evidence  adjuster 
eanoeled  policy  and  threatened  to  sue  Insured 
held  to  raise  question  of  vexatious  refusal  to 
pay. 

In  an  action  on  an  accident  insurance  pol- 
icy, evidence  that,  after  the  insurance  company 
had  made  certain  payments  to  plaintiff,  its  ad- 
juster had  taken  the  policy  from  plaintiff  and 
canceled  it  and  Jiad  threatened  to  sue  plaintiff 
for  accepting  payments  to  which  be  was  not 
entiUed,  Aekf  sufficient  to  take  to  the  jury  the 
question  whether  the  refusal  of  the  company 
to  pay  disability  benefits  while  insured  was  dis- 
abled by  disease  resulting  from  the  injury  was 
vexatious. 

Appeal  from  Circuit  Court,  CUnton  Coun- 
ty;  A.  D.  Bumes,  Judge. 

"Not  to  be  ofildally  publlahecl." 

Action  by  Charles  Anderson  against  the 
Mutual  Benefit  Health  &  Accident  Associa- 
tion. Judgment  for  the  plaintiff,  and  de- 
fendant appeals,  after  which  appeal  John 
H.  Anderson,  as  administrator  of  the  plaln- 
titr,  was  substituted  as  party  plaintiff.  Judg- 
ment affirmed. 

F.  B.  IBUIs,  of  Plattsburg,  for  appellant. 
W.  S.  Hemdon  and  R.  H.  Musser,  both  of 
Plattsburg,  for  respondent. 

ARNOIJ),  J.  This  is  an  action  to  recover 
benefits  under  the  terms  of  a  health  and  ac- 
cident policy  of  insurance. 

On  May  1,  1919,  plaintiff  purchased  from 
defendant  an  Insurance  policy  which  sped- 
fled  benefits  payable  under  the  terms  there- 
of for  sickness  or  injury.    On  June  7,  1919, 


plaintiff  was  accidentally  Injured  by  mash- 
ing the  third  finger  of  his  right  hand  in 
turning  a  wagon,  while  laboring  at  concrete 
COTistructlon.  Following  the  Injury  plaintiff 
attempted  to  work  for  two  or  three  days, 
but  was  unable  to  do  so.  On  the  10th  day 
of  June,  1919,  Dr.  P.  M.  Steekman  lanced 
the  Injured  finger  and  removed  a  great  deal 
of  pus  therefrom,  and  thereafter  plaintiff 
suffered  from  blood  poisoning.  In  Septem- 
ber, 1919,  the  attending  physician  discovered 
that  plaintiff  was  afflicted  with  diabetes. 

Defendant  company  paid  plaintiff  the  sum 
of  $200  under  the  policy  for  damages  begin- 
ning August  16,  1919,  and  ending  May  13, 
1920,  in  payments  of  $S0  each. 

The  petition  alleges  that  under  the  provi- 
sions of  the  policy  defendant  was  to  pay 
plaintiff  as  accident  benefits  for  total  dis- 
ability $20  per  week  for  one  day  or  more, 
and  not  exceeding  104  consecutive  weeks, 
for  loss  of  time  resulting  from  bodily  injury 
recelTed  through  accidental  means,  which 
shall  independently  of  all  other  causes  im- 
mediately, continuously,  and  wholly  disable 
the  Insured,  that  from  June  7,  1919,  until 
September  18,  1920,  plaintiff  was  totally  dis- 
abled as  a  result  of  the  Injured  finger,  In- 
dependentiy  of  all  other  causes,  and  that  de- 
fendant wrongfully  and  willfully  refuses  to 
pay  the  balance  due  and  vezatiously  requires 
plaintiff  to  litigate  the  same.  Plaintiff  asks 
judgment  for  $1,140  balance  due,  10  per  cent 
statutory  penalty  for  Vexatious  delay,  and 
for  reasonable  attorney's  fee  with  Interest 
and  costs. 

The  first  amended  answer  Is  a  general  de- 
nial, and,  further  answering,  defendant  ad- 
mits the  injury  and  resulting  disability, 
also  the  payments  made  as  above  stated, 
and  states  that  on  June  12,  1920,  plalatlff  in 
writing  fully  rdeased  defendant  from  all 
other  obligations  under  its  certificate  of 
membership  for  or  on  account  of  the  injury 
received  about  June  6,  1919,  and  sets  oat 
said  release. 

Replying,  plaintiff  alleges  that  on  June  2, 
1020,  defendant's  attorney  wrongfully,  false- 
ly, and  fraudulentiy  deceived  plaintiff  as  to 
his  rights  and  benefits  under  the  policy,  and 
secured  from  plaintiff  the  surrender  of  said 
policy  and  the  cancellation  thereof  by  the 
payment  by  defendant  of  $50  and  $1JS0  un- 
earned premlvmi,  that  saJd  pretended  re- 
lease and  settlement  Is  null  and  void,  and 
that  the  check  for  $61.60  was  never  cashed 
and  was  returned  to  defendant. 

The  case  was  submitted  to  the  court  and 
jury  upon  the  pleadings  thus  made.  Verdict 
was  for  plaintiff  in  the  sum  of  $1,340,  less 
the   sum   of  $200  already  paid,  or  $1,140; 

for  vexations  refusal  to  pay  same,  $ ,* 

for  attorney's  fee,  $200 — total  amount  of 
verdict,  $1,340.    Defendant  appeals. 

Since  the  trial  of  this  cause  In  the  circuit 
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court,  Charles  Anderson  has  died,  and  John 
H.  Anderson,  administrator  of  ifc  estate,  has 
been  substituted  as  party  plaintiff. 

The  simple  basis  of  this  suit  is  that  de- 
fendant refuses  to  accept  the  theory  that  the 
diabetes  from  which  plaintiff  admittedly 
suffered  was  the  direct  result  of  the  Injury 
to  the  finger  received  on  June  7,  1919.  Sup- 
plemental thereto  is  the  question  of  the 
validity  of  the  written  release  executed  June 
12,  1920.  Upon  these  two  questions  rests  the 
determination  of  this  appeal. 

Plaintiff  predicates  his  acUon  upon  the 
accident  clause  in  the  policy,  and  not  upon 
tlie  health  dauee,  and  defendant  argues  with 
much  ability  that  the  company  already  paid 
plaintiff  more  than  was  due  him  for  the  in- 
Jury  to  the  finger,  and  claims  that  the  dis- 
ability after  the  mashed  finger  had  healed 
was  due  solely  to  diabetes,  for  whlcb  plain- 
tiff could  not  recover  under  tbe  injury  clause 
of  the  policy. 

Defendant  first  complains  that  the  court 
erred  in  overruling  defendant's  instruction 
In  the  nature  of  a  demurrer  to  the  evidence. 
It  was  admitted  in  the  answer  that  plain- 
tiff received  the  injury  alleged,  and  by  pay- 
ing benefits  therefor  defendant  admitted  the 
damage.  Testimony  of  the  physician  who 
attended  plaintiff  tended  to  show  that  the 
diabetes  from  which  plaintiff  suffered  might 
have  been,  and  In  his  opinion  was,  the  di- 
rect result  of  the  injury  to  the  finger,  and 
this  testimony  is  not  refuted.  There  was 
also  substantial  evidence  that  the  release 
pleaded  in  defendant's  answer  was  invalid. 
Further  the  testimony  tended  to  show  that 
plaintiff  was  totally  disabled  from  work 
from  the  date  of  the  injury  until  September 
21,  1920. 

[1]  We  can  arrive  at  no  other  conclusion 
from  a  consideration  of  the  evidence  than 
that  the  court  properly  overruled  defend- 
ant's demurrer  to  the  evidence.  And  this 
conclusion  is  supported  by  the  rulings  in 
Powell  V.  Trav.  Protective  Ass'n,  160  Mo. 
App.  671,  140  S.  W.  939,  and  in  that  case  the 
«Ourt  was  guided  by  Jamison  v.  Casualty 
Co.,  104  Mo.  App.  306,  78  S.  W.  812;  Mead- 
ows V.  Ins.  Co.,  129  Mo.  76,  31  S.  W.  578,  50 
Am.  St.  Rep.  427 ;  Fetter  v.  Fidelity  &  Cas- 
ualty Co.,  174  Mo.  256,  78  S.  W.  502,  61  I/. 
R.  A.  459,  97  Am.  St.  Rep.  660;  Powell  v. 
St.  Ii.  A  S.  F.  R.  R.,  229  Mo.  246,  129  S.  W. 
968.  If  the  diabetes  from  which  plaintiff  ad; 
mittedly  suffered  was  the  direct  result  of 
the  Injury  to  the  finger  alleged  In  the  peti- 
tion and  admitted  by  defendant,  then  de- 
fendant was  liable  under  tbe  terms  of  the 
policy,  about  which  there  is  no  dispute. 

It  Is  said  by  Johnson,  J.,  in  Driskell  v. 
Insurance  Co.,  117  Mo.  App.  loc.  dt.  870,  93 
S.  W.  882: 

"When  evidence  is  introduced  that  point*  to 
the  injury  as  the  sole  active  force  that  brings 
into   operation  death-producing   agencieit   the 


issue  of  proximate  cause  is  one  of  fact  for 
the  jury,  and  not  of  law  for  the  court.  •  •  • 
Whether  the  insured  was  wholly  or  partially 
disabled  at  once  by  the  accident  was  a  matter 
that  concerned  the  indemnity  to  be  paid  him  for 
loss  of  time,  and  is  not  at  all  determinative  of 
the  right  to  recover  upon  a  death  daim.  The 
intervening  results  of  the  injury  are  facts  that 
should  be  received  in  evidence  as  bearing  upon 
the  solution  of  the  principal  issue  of  fact — the 
proximate  cause  of  death— but,  aside  from  this, 
they  have  no  other  importance." 

[2]  Applying  the  principles  thus  enunciat- 
ed to  the  case  at  bar.  In  the  light  of  the  tes- 
timony of  the  attending  physician  to  the  ef- 
fect that  diabetes  might  have  been,  and  in 
his  opinion  was,  tbe  direct  result  of  the  in- 
jury to  the  finger  and  tbe  resulting  blood 
poisoning  (which  testimony  was  undisputed), 
it  was  a  case  for  the  wise  consideration  of 
tiie  Jury.  If  the  diabetes  Is  an  effect  of  the 
accidental  injury,  a  mere  link  in  the  chain 
between  the  accident  and  its  effect,  the  con- 
dition of  plaintiff  would  be  attributable  to 
the  accld^ital  injury,  and  not  to  the  disease. 
Western  Commercial  Trav.  v.  Smith,  85  Fed. 
401,  29  0.  C.  A.  228,  40  Ij.  R.  A.  653 ;  Trav. 
Ins.  Co.  V.  Melick,  66  Ffed.  178,  12  a  O.  A, 
644,  27  Ii.  R.  A.  029;  RaUway  ▼.  Kellogg,  9i 
U.  S.  460,  24  L.  Ed.  266. 

Defendant  further  complains  that  the  trial 
court  erred'  In  giving  instructions  numbered 
1  and  2  on  behalf  of  plaintiff. 

[3]  Instruction  No.  1  properly  submitted 
to  the  Jury  the  question  hereinabove  dis- 
cussed in  the  following  language: 

"That  is,  the  jury  therefore  find  and  believe 
from  the  evidence  that  plaintiff,  Charles  Ander- 
son, on  the  7th  day  of  June,  1919,  received 
bodily  injury,  if  any,  and  that  nch  bodily  in- 
Jury,  If  any,  was  received  by  accidental  means, 
and  farther  find  and  believe  from  tbe  evidence 
that  as  direct  and  proximate  result  of  said 
bodily  injury  he  has  been  immediately,  continu- 
ously, and  wholly  disabled  since  said  date,  and 
has  suffered  loss  of  time  of  his  occupation  and 
labor,  then  the  plaintiff  is  entitled  to  recover, 
and  your  verdict  should  be  for  the  plaintiff." 

Instruction  No.  2,  as  to  the  amoimt  prop- 
erly recoverable  if  the  jury  found  the  facts 
included  in  instruction  No.  1,  logically  fol- 
lows the  same,  and  Is  not  error. 

[4]  Instruction  No.  3  properly  informs  the 
jury  as  to  the  law  aK>licable  to  the  charge 
of  fraud  in  procuring  the  written  release. 
The  question  of  fraud  and  unfair  dealing 
On  the  part  of  defendant's  agent  was  a  ques- 
tion of  fact  for  the  determination  of  the  Jury 
under  the  law  as  defined  by  the  court,  and 
Its  submission  to  the  Jury  was  not  error. 

[6]  Defendant  complains  finally  that  er- 
ror was  committed  by  the  court  in  giving  In- 
struction No.  4  for  plaintiff,  on  the  gpround 
that"  there  was  no  evidence,  either  direct  or 
inferential,  that  the  refusal  to  pay  plaintiff 
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was  wlthont  reasonable  grounds,  or  was  vex- 
atious. 
The  language  of  the  iiutruction  is  that — 

"If  you  shall  believe  from  the  evidence  that 
the  defendant  •  •  •  refused  to  pay  the 
plaintiff  the  amount  due  him  under  the  policy 
of  insurance  in  this  case,  and  that  the  same 
was  done  prior  to  the  Institution  of  this  action, 
and  still  further  find  from  all  the  facts  and  cir- 
cumstances shown  by  the  evidence  that  his 
refusal  to  pay  was  vexatious — ^that  is,  with- 
out reasonable  cause— then  you  may  allow  plain- 
tiff, in  addition  to  the  amount  of  your  verdict, 
if  any,  on  the  policy,  a  sum  not  exceeding  10 
per  cent,  in  addition  to  your  verdict  on  the 
policy,  and  a  reasonable  attorney's  fee,  and 
you  should  return  a  verdict  for  the  aggregate 
sum  if  you  find  the  issues  for  the  plaintiff  here- 
in." 

The  plalntUt  testified  that  when  defend- 
ant's adjuster  called  upon  him,  at  the  time 
the  final  release  was  secured,  the  said  ad- 
juster took  his  policy,  canceled  it,  and  in- 
formed plaintiff  that  tJie  ctNnpany  could  sue 
him  tor  having  accepted  payments  to  which 
he  was  not  entitled.  The  adjuster  denied 
this,  but  it  raised  the  question  of  fair  deal- 
ing on  the  part  of  the  adjuster.  We  think 
this  fact,  with  all  the  other  ta.cfyt  and  cir- 
cumstances In  the  case,  authorized  the  sub- 
mi^on-  of  this  question  to  the  .Jury.  The 
arbitrary  action  of  the  adjuster  In  taking 
np  and  canceling  tlie  policy,  coupled  with 
his  implied  threat  to  sue,  would  be  a  fact 
tending  to  show  the  willful  refusal  of  de- 
fendant to  pay  the  amount  recoverable  under 
the  policy,  while  it  may  not  be  any  evidence 
of  the  right  to  recover.  The  fact  that  de- 
fendant refused  to  pay  the  amount  demand- 
ed by  plaintiff,  and  elected  to  submit  the 
matter  to  '^  determination  by  a  lawsuit, 
might  Justly  be  considered  an  element  in  the 
question  of  vexatious  delay,  the  solution  of 
which  would  naturally  follow  the  final  de- 
termination of  the  suit  on  its  merits;  and 
defendant  took  its  chances  along  with  plain- 
tiff relative  thereto. 

In  accordance  with  the  views  al)Ove  ex- 
pressed, and  finding  no  reversible  error  in 
the  record,  the  Judgment  Is  affirmed. 

All  concur. 


TAYLOR  V.  WESTERN  UNION  TELE* 
GRAPH  CO.    (No.  13552.) 

(Kansas  C!ity  Oonrt  of  Appeals.    MisBonil 
May  28,  1921.) 

I.  Evldenoe  «=>34,  46— Judicial  notios  of  acts 
of  Congress  and  proclamations  of  President 
thereunder  taken. 
The  courts  will  take  judicial  notice  of  acts 

of  Congress  and  of  the  proclamations  of  the 

President  pursuant  thereto. 


2.  Evldanca  «s»23(l)-Jidiciai  ■otiee  of  cm* 
satlon  of^ntrol  by  federal  govarament  of 
telegraph  companies  taken. 

The  courts  will  take  judicial  notice  of  the 
fact  that  the  control  of  telegraph  companies 
by  the  federal  government  ceased  on  a  certain 
date  by  virtue  of  a  repealing  act  of  Congress. 

3.  Telagraphs  and  telephones  «s»2644f  New, 
vol.  7A  Key-No.  Serie*-:Not  liable  for  delay 
during  federal  control. 

In  an  action  against  a  telegraph  company 
to  recover  the  penalty  provided  by  Rev.  St. 
1900,  I  3330  (now  Rev.  St.  1919,  {  10136),  for 
delay  in  delivering  ■  telegram,  where  it  ap- 
peared that  at  the  time  telegraph  companiea 
were  under  federal  control,  Md,  that  a  demur- 
rer to  plaintifTs  evidence  aliould  have  been 
sustained. 

Appeal  from  Circuit  Court,  Cliarlton  Ooon- 
ty;  Fred  Lamb,  Judge. 

Action  by  John  D.  Taylor  against  the  West- 
em  Union  Telegraph  Ciompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Francis  B.  Stark,  of  New  York  City,  New, 
MUler,  Camack  &  \^nge,  of  Kansas  City,  and 
Mahan,  Smith  &  Mahan,  of  Hannibal,  for  aj^ 
pellant. 

Jolm  D.  Taylor,  of  Keytesvllle,  for  revond- 
ent 

TRIMBL.B,  P.  J.  This  suit  was  hastitnted 
June  8,  1919,  to  recover  the  |300  statutory 
penalty  provided  by  section  3330,  B.  S.  1009 
(now  section  10136,  R.  S.  1919),  for  failure  to 
promptly  deliver  a  telegram  alleged  to  have 
Iteen  stot  by  plaintiff  from  St  Lonis,  Mo.,  to 
KeytesvUle,  Mo.,  on  the  Sth  day  of  April,  1919. 
The  answer  was  a  general  denial,  and  it  fur- 
ther set  up  as  a  defense  tha(  at  the  time  the 
telegram  was  filed  for  transmission  defend- 
ant was  not  in  control  and  operation  of  its 
telegraph  system,  but  that  the  same  had  been 
taken  over,  and  was  being  opemtoi,  by  the 
United  States  government  under  a  resolution 
of  Congress  of  July  16,  1918,  a  prodamation 
of  the  President,  dated  July  22,  1918,  and  aa 
order  of  the  Postmaster  General,  dated  Au- 
gust 1,  1918,  and  that  the  business  of  receiv- 
ing, transmitting,  and  delivering  telegrams 
was  under  the  direction,  control,  and  opera- 
tion of  the  United  States,  through  its.  Post- 
master Generali  and  that  the  defendant  did 
not  undertake  to  receive,  transmit,  or  deliver 
the  telegram  filed  by  plaintiff.  Ilie  defendant 
demurred  at  the  close  of  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evidence, 
but  was  overruled,  and  Judgment  was  ren- 
dered in  the  sum  of  $300,  the  statutory  pen- 
alty, and  from  this  Judgment  the  defendant 
has  appealed. 

There  is  no  contenti<m  made  by  respondent 
over  the  proposition  that  if,  as  a  matter  of 
fact,  the  defendant's  telegraph  system  was  1* 
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the  hands  ot,  and  heing  operated  by,  the  Unit 
ed  States  goTemment  on  April  6, 1919,  when 
the  telegram  was  filed  for  transmission,  then 
this  suit,  being  against  the  defendant  com- 
pany itself,  cannot  be  maintained.  Respond- 
ent's position  Is  that  the  blanks  on  which  the 
telegram  was  sent  bad  nothing  on  them  to. 
show  that  the  government  was  in  control  or 
that  any  one  other  than  the  defendant  it- 
self was  undertaking  to  contract  in  referoice 
to  the  message,  and  that  the  defendant  con- 
tented itself  merely  with  showing  that,  under 
the  joint  resolution  of  Congress  of  July.  16, 
1918  (40  U.  S.  Stats,  at  Large,  904),  the  Presi- 
dent's procUmatlon  of  July  22,  1918  (40  U.  S. 
Stats,  at  Large,  1807),  and  the  Postmaster 
General's  announcement  of  August  1,  1918, 
the  defendant's  lines  were  taken  diarge  of 
by,  and  were  under  control  of,  the  United 
States  government,  Its  officers  and  agents,  on 
and  from  midnight  of  July  31,  1918,  but  that 
there  was  no  showing  that  such  control  con- 
tinued and  was  in  existence  down  to  and  on 
April  6,  1919,  the  date  the  telegram  was  filed 
for  transmission.  This  contention  concedes, 
in  effect,  that  it  was  shown  at  the  trial  that 
government  control  was  assumed  on  July  31, 
1918,  but  it  asserts  that  the  burden  was  on 
defendant  to  show  that  such  possession  and 
control  was  in  existence  at  the  time  the  mes- 
sage was  filed.  It  may  be  well  to  here  ob- 
serve that,  as  a  matter  of  fact,  sucli  govern- 
mental possession  and  control  continued  un- 
til midnight  of  July  31,  1919,  as  shown  by  the 
Act  of  Congress  of  July  11,  1919,  c.  10,  41 
Stat  157,  repealing  the  Joint  resolution,  which 
date  of  cessation  of  control  was  nearly  four 
months  after  the  filing  of  the  message  for 
transmission. 

[11  It  would  seem  that,  governmental  con- 
trol having  been .  once  shown  to  exist,  that 
condition  is  presumed  to  have  existed  until 
the  contrary  is  shown  by  the  party  disputing 
the  continuance  of  the  condition.  Lewson  on 
Presump.  Evld.  211-240;  22  C.  J.  86;  22  Am. 
ft  Eng.  Ency.  of  Law  (2d  Ed.)  123a  However, 
if  the  fact  that  the  telegraph  blanks  made  no 
mention  of  govemmfent  control  would  ordi- 
narily be  a  sufficient  circumstance  to  rebut 
that  presumption,  yet  it  is  not  so  in  this  in- 
stance, since  the  courts  will  take  judicial 
knowledge  of  the  acts  of  Congress  and  of  the 
proclamations  of  the  President  pursnant 
thereto  and  thereunder.  Pipes  v.  Missouri 
Pacific  R.,  267  Mo.  385,  883,  184  S.  W.  79; 
Armstrong  v.  United  States,  13  Wall.  154,  20 
L.  Efl.  614;  Jenkins  v.  CoUard,  145  U.  S.  546, 
661, 12  Sup.  Ct.  868,  36  L.  Ed.  812.  Practical- 
ly the  same  contention  made  by  plaintiff  here- 
in was  made  in  Dessery  v.  Western  Union,  107 
Kan.  526,  528,  192  Pac.  728,  729,  but  in  an- 
swer thereto  the  Supreme  Court  of  Kansas 
said: 

"That  may  be  true,  bnt  the  court  is  com- 
pelled to  take  jadidal  notice  of  the  fact  that 


the  company  was  not  then  operating  its  tele- 
graph lines,  and  evidence  could  not  be  prop- 
erly received  to  disprove  that  fact" 

That  the  courts  will  take  Judicial  notice  of 
the  acts  of  Congress  and  presidential  proc- 
lamations thereunder  Is  further  clearly  sup- 
ported by  the  following  authorities:  Western 
Union,  etc.,  Co.  v.  Glover  (Ala.  App.)  86  South. 
154;  McFeena's  Adm'r  v.  Paris  Home  Tele- 
phone, etc.,  Co.,  190  Ky.  299,  227  S.  W.  450; 
Western  Union,  etc.,  Co.  v.  Laslle  (Ala.  App.) 
84  South.  864,  865;  Western  Union,  etc.,  Ck*. 
v.  Robinson  (Tex.  Civ.  App.)  225  S.  W.  877; 
Western  Union,  etc.,  Co.  ▼.  Davis,  142  Ark.' 
304,  218  S.  W.  833;  Western  Union,  etc.,  Co. 
V.  Conditt  (Tex.  Civ.  App.)  223  S.  W.  234. 

[2]  Likewise  the  courts  take  Judicial  notice 
of  the  fact  that  the  control  ceased  on  a  cer- 
tain date  by  virtue  of  a  repealing  act  of  Con- 
gresSL  Crenshaw  v.  Corbitt  (a  C.  A.)  264  Fed. 
962. .  As  to  nonliability  of  defendant  for 
delay  or  failure  in  transmission  of  telegrams 
during  the  period  of  that  control,  see,  also, 
Foster  v.  Western  Union,  etc.,  Co.,  219  S.  W. 
107;  Amerson  v.  Western  Union,  etc.,  Co.  (D. 
C.)  265  Fed.  909;  Mitchell  v.  Cumberland,  etc., 
Co.,  188  Ky.  268,  221  S.  W.  647,  10  A.  L.  R. 
946 ;  Spring  v.  American  T.  &  T.  Co.  (W.  Va.) 
103  S,  E.  206, 10  A.  L.  R.  951;  Western  Union, 
etc.,  Co.  y.  Johnson  (Tex.  Olv.  App.)  224  S.  W. 
203. 

[3]  It  follows,  therefore,  that  the  defendant 
cannot  be  held  liable  for  the  failure  to 
promptly  send  the  telegram  in  question,  and 
that  the  demurrer  to  the  evidence  should 
have  been  sustained. 

Otmsequently  the  Judgment  must  be^  and 
the  same  Is,  reversed. 

Ute  other  Judges  concur. 


EVANS  V.  CLAPP  at  al.    (Na.  13919.) 

(Kansas   City   Court   of   Appeals.     MissonrL 

April  4,  1921.     Rehearing  Denied 

May  23,  1921.) 

1.  Appeal  and  error  4=3927(5)— In  reviewing 
denial  af  demurrer  to  evidence,  only  evi- 
dence supporting  Verdict  can  be  considered. 

Where  defendant  assigned  as  error  the 
overruling  of  Its  demurrer  to  the  evidence, 
the  appellate  court  must  accept  as  true  all 
the  evidence  supporting  plaintiff's  case,  un- 
less it  is  wholly  opposed  to  well-known  physical 
laws  or  is  contrary  to  the  common  experience 
of  mankind,  while  defendant's  evidence  must  be 
treated  as  untrue. 

2.  Appeal  and  error  «=3927(5)— la  reviewing 
denial  .of  demurrer  to  evidence,  plaintiff  an- 
titled  to  every  reasonable  Inference. 

In  reviewing  the  denial  of  a  demurrer  to 
the  evidence,  plaintiff  is  entitled  to  every  rea- 
sonable inference  which  the  jury  could  draw  in 
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aopport  of  th«  Terffict  from  any  eridenee  in 
the  case,  inclndiag  that  offered  by  defendant 

3.  Appeal  and  error  «=3997(2)— Ovarroling  de- 
murrer to  evideaee  sustained,  nless  no  evi- 
danoo  to  support  verdict 

It  is  only  where  there  is  no  substantial 
evidence  to  support  the  verdict  that  an  ap- 
pellate court  can  set  it  aside  on  the  ground  that 
a  demurrer  to  the  evidence  should  have  been 
sustained. 

4.  Physicians  and  surgeons  i8=>l8(8)  —  Evl< 
denco  held  to  warrant  finding  that  plaintW 
was  burned  by  defendant's  negligent  use  of 
X-ray  machine. 

In  an  action  against  a  physician  for  in- 
juries claimed  to  result  from  negligent  opera- 
tion of  an  X-ray  machine,  evidence  held  to  war- 
rant finding  that  the  bums  resulted  from  ex- 
posure to  X-ray  negligently  administered  by 
defendant 

5.  Physicians  and  eurgeons  «s»l5  —  Where 
X-ray  was  used  merely  for  diagnosis,  and 
patient  was  burned,  physician  cannot  defeat 
recovery  on  the  ground  of  honest  mistake  In 
treatment. 

Where  X-ray  was  used  merely  for  diagnosia 
and  the  trouble  discovered  in  the  first  examina- 
tion, but  the  physician  caused  other  examina- 
tions to  be  made  for  his  own  purposes  and  the 
patient  was  burned,  he  cannot,  in  an  action 
for  malpractic4|r|  defeat  recovery  on  any  theory 
of  honest  mistake  in  the  careful  application  of 
the  treatment  intended  to  be  applied. 

6.  Physicians  and  surgeons  4s»l8(7)  —  That 
X-ray  examinations  do  not,  when  earefully 
used,  produce  burns,  might  be  considered  ou 
question  of  care. 

Where  plaintiff,  as  the  result  of  defend- 
ant's X-ray  examinations,  was  severely  burn- 
ed, the  fact  that  such  examinations,  when 
carefully  and  properly  made,  do  not  produce 
burns,  might  be  considered  as  showing  that 
the  degree  of  care  and  sicill  ordinarily  exer- 
cised by  persons  of  the  medical  profession  us- 
ing such  agencies  was  not  exercised  by  de- 
fendant 

7.  Physlelans  and  eurgeons  «=3l5— In  aotion 
for  X-ray  burns,  ths  rules  governing  the  II- 
elillity  of  phyelelane  and  aurgeoM  are  ap- 
plleabie. 

The  rulee  governing  the  duty  and  liability 
of  physicians  and  surgeons  are  applicable  to 
Ibem  in  the  use  and  manipulation  of  an  X-ray 
machine  and  In  an  action  for  bums. 

8.  Physicians  and  surgeons  «=9i4(l)— Degree 
of  care  required  by  physicians  using  X-ray 
machlnss  stated.' 

A  physician  in  operating  an  X-ray  machine 
must  use  such  reasonable  and  ordinary  care, 
skill,  and  diligence  as  is  ordinarily  possessed 
by  others  in  the  same  line  of  practice  in  simi- 
lar localities,  and  the  term  "similar  localities" 
in  that  connection  must  have  a  general  and 
relative  meaning  so  as  to  include  other  users 
who  possessed  the  ordinary  proficiency  in  and 
acquaintance  with  the  use  of  that  agency  which 
obtains  in  the  same  section  of  the  country,  and 
the  distinction  made  between  urban  and  rural 
practitioners  should  not  prevail. 


0.  Physicians  and  surgeone  «s>l8(IO)  —  !■• 
•tnictlon  on  the  eare  required  of  a  physMae 
not  erroneous. 

■In  an  action  by  patient  burned  by  X-ray, 
an  instruction  that  by  using  the  plirase  "rea- 
sonable skill,  care,  and  prudence,"  was  meant 
that  degree  of  skill,  care  and  prudence  that 
an  ordinarily  capable  doctor  would  use  in  the 
same  or  like  situation,  is  not  improper  as  im- 
posing an  excessive  requirement,  for  the  defi- 
nition amounted  to  no  more  than  requiring  de- 
fendant to  nse  the  ordinary  skill,  care,  and 
prudence  used  by  average  members  of  the  pro- 
fession, which  is  less  than  is  required. 

10.  Appeal  and  error  «=s>i033(5)  —  Defendant 
eannot  complain  ef  an  Instruetlou  undniy 
favorable  to  It 

Where  an  instmction,  in  a  malpractice 
action,  as  to  the  degree  of  care  required  by  the 
defendant  physician,  required  less  care  than 
that  imposed  by  law,  the  physician  cannot 
complain;  the  instra(Aion  being  unduly  favora- 
ble to  him. 

11.  Damages  «s»5ft-4Mental  anguish  and  physi- 
cal pain  are  proper  elements  of  damage. 

Mental  anguish  and  phyaical  pain  arising 
from  bodily  injuries  are  proper  elements  of 
damage,  where  such  bodily  injuries  accrued  and 
defendant's  liability  is  estabUphed. 

12.  Damages  «=»  1 6 1— Physical  pain  and  mental 
anguish  may  be  reeovered,  though  not  stated. 

Physical  pain  and  mental  anguish  may  be 
considered  as  elements  of  damage  for  bodily 
injuries,  though  not  stated  in  the  petition. 

13.  Damagee  «=32I6(I0)— Instruction  not  eb* 
Jectionable  as  allowii^i  recovery  for  meatai 
anguish  unaccompanied  by  injury. 

In  a  malpractice  action  against  a  physician 
who  burned  plaintiff  in  the  operation  of  an 
X-ray,  an  instruction  that  the  jury  should  take 
into  consideration  the  mental  pain  which  the 
injuries  had  caused  and  which  they  would 
cause  in  the  future,  if  any,  is  not  objectionable 
aa  allowing  recovery  for  mental  anguish,  re- 
gardless of  any  physical  suffering,  where  it 
appeared  that  X-ray  burns  are  likely  to  break 
out  any  time  in  the  future  and  there  was  evi- 
dence that  as  a  result  of  the  bum  the  skin 
on  plaintiff's  back  had  adhered  to  fibrous  cov- 
ering over  the  bone  which  woiild  cause  con- 
tinual discomfort. 

14.  Damages  «=92i6(l)— lastruotlon  not  ob- 
jectionable as  tending  to  improper  rooov- 
ery. 

In  a   malpractice  action  based  on  X-tar 

burns,  an  instruction  that  the  jury  should  award 
plaintiff  such  damages  as  would  adequately  com- 
pensate for  her  injury  is  not  objectionable 
because  of  the  word  "adequately,"  particularly 
in  view  of  the  fact  that  the  verdict  was  only 
for  $5,000  and  that  plaintiff  had  spent  large- 
sums  of  money  and  undergone  two  years  of 
suffering. 

Appeal  from  Circuit  Court,  Macon  County; 
Vernon  U  Drain,  Judge. 
"Not  to  be  officially  published." 


AsoVot  other  easM  see  same  topic  and  KBY-NCUBBd  In  ail  Ksy-Numtwred  Dlsests  sad  Indaes 


Digitized  by 


Google 


Uo.) 


Actlcm  by  Beas  Btsbb  against  O.  B.  Clapp 
and  another.  From  judgment  for  plaintiff, 
defendants  appeaL     Affirmed. 

John  R.  Hughes,  Dan  R.  Bnghes,  and  Otho 
F.  Matthews,  all  of  Macon,  and  Hunter  & 
Chamler,  of  Moberly,  for  appellants. 

Harris  &  Price,  of  Columbia,  and  Walter 
C.  Goodson,  of  Macon,  for  respondent. 

TRIMBItB,  P.  J.  Defendant  Clapp  Is  a 
physician  at  Moberly,  Mo.,  in  charge  of  and 
practicing  in  the  private  hospital  of  the  Wood- 
land Hospital  Company,  codefendant  herein 
and  a  corporation  all  the  shares  of  which, 
except  one,  are  owned  by  defendant  Clapp 
and  his  wife.  The  plaintiff  was  a  patient  In 
said  hospital  and  brought  this  suit  for  negli- 
gent malpractice  based  upon  her  claim  that 
she  was  severely  burned  by  defendant  Clapp's 
application  to  her  of  the  wonderful  and  mys- 
terious, yet  dangerous,  X-ray.  There  was  a 
verdict  and  Judgment  of  $5,000  in  plalntifTs 
favor,  and  from  this  defendants  have  ap- 
pealed. 

[I-S]  As  appellants'  principal  contention  Is 
that  their  instructions  in  the  nature  of  de- 
murrers to  the  evidence  should  have  been 
given.  It  is  necessary  to  state  the  facts  with 
some  degree  of  particularity.  In  doing  this, 
however,  inasmuch  as  the  verdict  of  the  Jury 
is  in  plalntifTs  favor,  we  set  forth  only  that 
evidence  which  tends  to  support  the  verdict, 
disregarding  all  of  defendants'  evidence  con- 
tradictory of  plaintiff's  theory.  For  the  rule 
appellate  courts  must  follow,  in  dealing  with 
the  propriety  of  a  demurrer  to  the  evidence 
In  a  law  case,  is  that  all  of  the  evidence  sup- 
porting plaintiffs  case  must  be  accepted  as 
true,  unless  It  is  wholly  opposed  to  well- 
knovm  physical  laws  or  is  contrary  to  the 
common  experience  of  mantcind;  and  the  de- 
fendant's evidence  which  contradicts  that  of 
plaintiff  must  be  treated  as  untrue,  *8ince  the 
Jury  have  shown,  by  their  verdict,  that  they 
did  not  accept  it.  In  such  case,  the  plaintiff 
is  also  entitled  to  the  benefit  of  every  reason- 
able inference  which  the  jury  could  rightfully 
draw,  in  support  of  the  verdict,  from  any 
.  evidence  in  the  case,  including  that  offered  In 
defendants'  behalf;  and  it  is  only  where  there 
is  no  substantial  evidence  to  support  the  ver- 
dict that  an  appellate  court  can  set  it  aside 
on  the  ground  that  a  demurrer  to  the  evi- 
dence should  have  been  sustained.  Only  a 
few  of  the  many  authorities  are  here  cited  in 
support  of  the  foregoing:  Fink  v.  Kansas 
City  Southern  R.  Co.,  161  Mo.  App.  314,  143 
S.  W.  568;  Peak  v.  Taubman,  251  Mo. 
890,  158  S.  W.  656;  Lawler  v.  Montgomery, 
217  S.  W.  858;  Crawford  v.  Kansas  City  Stock 
Tards  Co.,  216  Mo.  394,  409,  114  S.  W.  1057; 
Bcdcermann  v.  Kortkamp  Jewelry  Co.,  175 
Mo.  App.  279,  157  S.  W.  855;  Steffens  v.  Fish- 
er, 161  Mo.  App.  38flC'i43  S.  W.  1101;  Behncke 
T.  Mitchell  Clay  Mining  Co.,  189  Mo.  App.  639, 
175  8.  W.  271.  Indeed,  the  foregoing  is  so 
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well  establi^ed  that  It  would  seem  almost 
unnecessary  to  say  anything  about  it,  but  a 
mention  or  restatement  thereof  may  perhaps  ' 
be  useful  la  alleviating,  in  some  degree,  the 
amaeement  and  dismay  experienced  by  a  de- 
feated litigant  when,  on  reading  an  appellate 
court  opinion  in  his  case,  he  finds  that  the 
evidence  he  relied  upon  most  confidently  as 
a  defense  is  given  little  attention,  or,  perhaps, 
is  not  mentioned  at  all. 

With  the  foreg<^g  in  mind,  the  record  con- 
tains ample  evidence  to  support  tlie  following 
as  the  facta  In  the  case: 

Plaintiff,  a  widow  living  In  Ceatralia,  able  . 
to  do  her  work  and  apparoitiy  in  cvdinary 
health,  except  that  she  suffered  with  attaclu 
of  severe  side  headadie,  went  to  Dr.  Clapp 
at  Moberly  and  consulted  him  as  to  their 
cause.  He  advised  tier  to  come  to  his  hospi- 
tal, where  he  would  give  her  the  "bismuth 
meal"  and  tell  her  what 'caused  the  head- 
aches. 

Accordingly,  on  Saturday,  September  1, 
1917,  plaintiff  went  to  Dr.  Clapp,  and  he 
placed  her  In  his  hospital,  and  on  the  follow- 
ing McHiday  began  the  work  of  examining  her 
with  his  X-ray  machine  to  ascertain  the  cause 
of  her  trouble. 

It  Is  conceded  that  this  powerful  agency 
was  not  used  upon  her  at  any  time  for  pur- 
poses of  treatment,  but  the  sole  object  In 
having  her  to  subject  herself  to  the  ray  was 
merely  to  discover  the  cause  of  her  head- 
aches. Nor  were  any  X-ray  pictures  or  neg- 
atives taken  at  any  time,  but  merely  fluoro- 
scopic views  were  had  by  causing  the  X-rays 
to  penetrate  the  patient's  body  and  cast  upon 
a  fluorescent  screen  a  view  of  her  bodily  In- 
ternal arrangements,  which  the  radiographer,. 
or  peraaa  operating  the  machine,  could  see 
and  observe  so  long  as  the  rays  were  being 
generated  and  allowed  to  be  directed  against 
the  plaintiff's  body. 

It  seems  that  while  the  X-ray  will  pass 
through  many  otherwise  opaque  substances, 
lead  is  largely  Impervious  to  It,  and  therefore 
the  point  at  which  this  agency  is  generated  is 
inclosed  in  a  lead  box  having  an  opening  In 
one  side  through  which  the  X-rays  are  al- 
lowed to  pass  to  the  object  at  which  they  are 
desired  to  be  directed,  which  opening  is  con- 
trolled by  an  adjustable  shutter  which  the 
operator  can  easily  open  or  close,  thereby  al- 
lowing the  ray  to  pass  through  the  opening  or 
not  as  he  desires,  and  whl<A  shutter  is  so  ar- 
ranged as  to  make  the  opening,  through 
which  the  rays  pass,  large  or  small  as  the 
operator  desires,  according  as  he  wants  the 
field  of  vision  to  be  large  or  small.  The  cur- 
rent of  electricity  by  which  the  X-rays  are 
produced  can  also  be  turned  off  and  on  at  the 
will  of  the  operator.  A  sheet  of  aluminum, 
called  the  aluminum  filter,  is  placed  immedi- 
ately In  front  of  the  exit  of  the  rays  from  the 
tube,  the  purpose  of  which  Is  to  filter  or  take 
out  what  are  called  tlie  "soft  rays"  which 


Digitized  by 


Google 


82 


231  SOUTHWESTERN  BEPOBTEB 


(Mo. 


have  an  Immediate  and  harmful  burning  et< 
feet  on  the  skin  and  tissues.  But  even  with 
this  filter,  if  the  X-rays  are  allowed  to  pene- 
trate the  bodily  tissues  for  a  longer  time 
than  they  should,  they  will  produce  a  bum 
of  the  tissues  underneath  the  skin  which  will 
manifest  Itself  afterward  by  working  from 
the  burned  tissues  outward  to  the  skin,  and 
not  fr^n  the  skin  inward  as  ordinary  bums, 
from  contact  with  a  hot  substance,  will  do. 
Such  X-ray  bums  are  therefore  deep-seated 
and  exceedingly  painful,  and  very  difficult, 
almost  If  not  entirely  'impossible,  to  cure.  Of- 
ten they  wUl  apparently  heal  over  on  the  out- 
side only  to  break  out  again  in  sores  with  a 
running  therefrom  of  blood  and  aerum. 

In  making  a  fluoroscopic  examination  the 
patient  Is  required  to  stand,  with  his  back 
against  the  aluminum  filter,  facing  the  radi- 
ographer, and  between  him  and  the  patient  Is 
the  fiuorescent  screen  on  which  the  rays, 
after  passing  through  the  patient's  body,  cast 
a  shadow  or  view  of  the  patient's  Internal 
bodily  arrangements  as  heretofore  stated. 
As  the  fleshly  organs  are  not  opaque  to  the 
X-rays,  they  pass  readily  through  and  cast  no 
shadow  of  such  organs  on  the  fiuorescent 
screen.  Consequently,  it  is  necessary  to  in- 
troduce some  substance  which  is  opaque  to 
the  rays  and  which  at  the  same  time  Is  harm- 
less to  the  patient.  Barium  sulphate  is  smdi 
a  substance,  and  It  is  commonly  administered 
by  having  the  patient,  at  the  time  of  examina- 
tion, dr&k  buttermilk  with  which  is  mixed 
the  barium  sulphate.  This  was  done  at  the 
times  the  plaintiff  was  examined.  As  the  but- 
termilk with  the  barium  sulphate  passes 
along  the  esophagus  and  into  the  stomach,  the 
operator  can  see  the  outline  thereof  on  the 
screen  and  can  see  the  shadow  of  the  barium 
sulphate  where  It  rests  thereafter.  In  this 
way  he  can  ascertain,  not  only  the  shape  and 
position  of  the  organs  through  which  it  pass- 
es or  Into  which  it  goes,  but  can  note  any 
rouj^  places,  ulcers,  contractions,  displsce- 
ments,  etc.,  which  may  exist  therein. 

According  to  plaintiff's  evidence,  she  was 
subjected  to  20  exposures  to  the  X-ray  within 
a  period  of  8  days,  beginning  on  Tuesday, 
September  4,  1917,  and  ending  on  Tuesday, 
September  11th.  In  her  deposition,  taken 
before  the  trial,  she  seems  to  have  said  there 
were  22  exposures;  and  her  evidence  at  the 
trial  and  In  her  deposition  seems  to  differ 
slightly  as  to  the  number  of  exposures  on 
Wednesday  end  Thursday,  but  she  explain- 
ed these  by  saying  she  made  a  memorandum 
of  the  exposures,  but,  though  she  had  it 
with  her  when  her  deposition  was  taken, 
she  did  not  refer  to  It  but  testified  solely 
from  her  memory.  At  any  rate,  she  testi- 
fied on  the  trial  that  there  were  20  expo- 
sures, and  particularly  enumerated  16  of 
these.  She  says  that  when  Dr.  Clapp  at> 
tempted  an  X-ray  examination  of  her  on 
Monday,  September  Sd,  the  doctor  was  un- 


able to  get  the  machine  to  work,  bat  finally 
said:  "I  can't  operate  the  madilne.  It  won't 
work  to^ay." 

On  Tuesday,  plaintiff  was  again  placed 
before  the  machine,  and  this  time  it  worked. 
Plaintiff  swallowed  the  buttermilk,  and  the 
doctor  watched  Its  progress  as  depicted  on 
the  screen,  and  finally  he  called  the  nurse's 
attention,  and  said :  "I  have  discovered  the 
cause  of  her  headaches.  She  has  a  fallen 
Btomach." 

Thereafter,  on  the  same  day,  plaintiff 
was  agraln  placed  before  the  machine,  and 
again  about  6  o'clock  that  afternoon  she  was 
placed  before  it,  the  rays  being  turned  on 
each  time,  and  <m  each  occasion  the  fallen 
stomach  was  revealed. 

On  Wednesday  morning,  the  machine  was 
again  turned  on  her;  at  noon  of  that  day 
this  was  rei>eated,  and  it  was  again  done 
Wednesday  evening.  Plaintiff  says,  if  she 
remembers  correctly,  there  were  four  taken 
that  day. 

On  Thursday  morning.  She  was  again 
placed  before  the  macblne,  but  it  would 
not  work.  Dr.  Clapp  tried  and  tried  to  make 
it  work,  but  could  not,  and  finally  said: 

"I  can't  do  anything  with  it.  Dr.  Streeter 
is  gone,  my  man  that  bandies  this  for  me,  and 
I  can't  fix  it." 

He  tried  throughout  the  day  on  Thursday, 
and  plaintiff  was  in  the  fluoroscopic  room 
two  or  three  times  that  day,  but  no  fluoro- 
scopic results  were  obtained.  Plaintiff  was 
called  to  the  fluoroscopic  room  several  times 
on  Friday,  but  at  none  of  these  times  would 
the  machine  work. 

On  Saturday  morning,  she  was  again  call- 
ed to  the  fluoroscopic  room,  and  this  time 
the  machine  worked  and  the  X-ray  was 
applied.  About  11  o'clock  a.  m.  of  that  day, 
plaintiff  ^as  again  called  to  the  fluoroscopic 
room  and  found  several  ladles  assembled 
there;  among  them,  the  doctor's ^wlfe.  The 
doctor  said  to  plaintiff,  "I  want  to  show  these 
ladies  your  fallen  stomach."  Plaintiff  was 
thereupon  placed  before  the  machine  and  the 
X-ray  turned  on,  and  the  doctor's  sister, 
his  wife,  and  the  nurse,  stood  back  of  liln  ' 
watching  the  screen.  The  wife  said,  "I  can't 
see  anything,"  and  the  doctor  said  to  his 
wife,  "Dolly,  try  to  see,"  whereupon  the 
wife  moved  to  her  husband's  other  side  and, 
looking  over  bis  shoulder,  said,  "Oh,  yes!  I 
think  I  do,"  and  then  laughingly  said  to 
plaintiff,  "You  have  an  interesting  anatomy." 

About  1  o'clock  in  the  afternoon  of  the 
same  day,  plaintiff  was  again  called  to  the 
fluoroscopic  room,  and  Dr.  Clapp  told  plain- 
tiff that  a  young  doctor  from  another  hos- 
pital was  there,  and  that  he  (Dr.  Clapp) 
wanted  "him  to  see  this."  Thereupon  the 
X-ray  was  again  Applied,  during  which  Dr. 
Clapp  called  the  young '  doctor's  attention  to 
what  was  shown  on  the  screen,  and,  while 
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tlie  machine  was  In  operation,  Dr.  Clapp 
told  the  yonng  doctor  the  patient  had  a  iTallen 
stomadi,  and  the  two  doctors  discussed  the 
condition  that  produced  heada<die8  and  au- 
tointoxication. 

On  Sunday,  about  S  o'dock  In  the  after^ 
noon,  plaintiff  was  again  taken  to  the  fluor- 
oscopic room,  the  doctor  taking  plalntUTs 
sister  with  them,  and  there  the  X-ray  was 
again  turned  <m  plaintiff,  and  the  doctor 
with  a  pendl  traced  on  the  screen,  for  the 
sister's  benefit,  the  outline  of  plaintiff's 
stomach,  the  sister  standing  In  a  stooped 
position  by  his  side  in  front  of  the  screen. 
In  the  course  of  this  examination,  the  doctor 
told  plaintiff's  sister  that  plaintiff  had  a 
low-lying  stomach  and  that  that  was  all 
that  was  wrong.  This  examination  occupied 
so  long  a  time  that  the  sister,  tiring  of  the 
stooped  position  she  was  in,  got  upon  her 
knees,  and  when  the  doctor  asked  why  she 
did  this,  she  told  him,  and  he  then  inquired 
of  the  plaintiff  if  she  were  tired.  Plaintiff 
testified  there  were  three  other  examinations 
that  day,  Sunday,  and  on  Monday  following 
three  others  were  bad,  and  on  Tuesday,  the 
11th,  two  others  were  had,  after  whl(di  de- 
foidant  Clapp  told  plaintiff  to  go  to  a  phy- 
sician In  Kansas  City  for  the  trouble  be  had 
found. 

Agreeable  to  Dr.  Clapp's  advice,  plaintiff 
went  to  Kansas  City  and  consulted  the 
lAysician  recommended.  According  to  her 
evidence,  she  told  the  Kansas  City  physician, 
who  was  a  stomach  specialist,  that  Dr.  Clapp 
had  discovered,  by  the  use  of  the  X-ray, 
that  she  had  a  fallen  stomach.  The  Kansas 
City  physician  placed  her  under  the  X-ray 
for  a  total  period  of  from  1  to  1%  minutes 
in  order  to  see  for  himself  the  fallen  stom- 
ach. The  X-ray  was  administered  in  this 
instance  by  an  expert  who  devoted  his  en- 
tire time  to  that  kind  of  work,  and  plaintiff 
says  the  X-ray  was  turned  on  and  then 
turned  off  very  quickly,  and  then  as  the 
fallen  condition  of  the  stomach  was  disclos- 
ed, she  was  put  to  bed  and  merely  a  rest 
cure,  with  a  fitted  surgical  apparatus  that 
holds  the  stomadi  up,  together  with  some 
medicine,  was  all  that  was  done.  Plaintiff 
w«nt  to  Kansas  City  on  the  12th  of  Sep- 
tember, and  on  the  22d  or  23d  of  that 
month  a  bum  developed  on  her  back,  the 
skin  getting  red  at  first  and  then  getting 
darker  from  day  to  day,  and  the  patient 
began  suffering  therefrom,  and  It  grew  worse 
and  worse  until  a  skin  specialist  was  called 
on  the  29th  of  September. 

The  evidence  of  this  expert  is  to  the  effect 
that  plaintiff  bad  on  her  back  a  large  area, 
about  six  inches  square  at  least,  that  on  the 
outer  edge  thereof  It  was  a  light  red,  a 
darker  red  a  little  further  in,  and  in  the 
center,  a  place  about  four  inches  square,  was 
a  collection  of  blisters  with  blisters  shooting 
off  fnHn  the  sides  tbereof,  and  these  blisters 


were  bluish-colored  and  filled  with  blood. 
In  about  two  weeks  the  bum  began  to  mani- 
fest to  the  expert  unmistakable  signs  of  being 
an  X-ray  bum,  and  in  a  month  he  became 
certain  that  it  was.  He  began  inquiries  and 
learned  that  she  had  had  a  number  of  X-ray 
exposures.  He  treated  her  until  the  12th  of 
the  following  March,  when  he  was  called  to 
the  army. 

The  evidence  is  that  such  a  bum  is  ex- 
tremely iwlnful  and  that  plaintiff  suffered 
torture  from  it,  escaping  p&ln  only  In  the 
sleep  of  exhaustion.  In  June,  plaintiff  left 
Kansas  City,  and  In  July,  went  to  Colorado, 
where  she  was  treated  for  the  burn.  October 
6,  she  returned  to  her  sister's  in  Kansas 
City.  From  that  time  until  November  16, 
1919,  the  bum  was  dressed  by  others,  and  at 
the  time  of  the  trial  in  December,  1919,  the 
bum  appeared  as  if  healed  over,  but  it  had 
healed  over  a  good  many  times  prevloualy 
and  then  had  broken  out  again.  The  evi- 
dence is  that  the  burn  was  a  "third  degree 
bum,"  that  Is,  one  that  goes  through  the 
true  skin  and  Into  the  tissues  beneath ;  that 
the  burn  extended  to  the  bone,  being  In  a 
place  where  there  was  little  thickness  of 
tissue  between  the  skin  and  the  bone,  and 
that  the  skin  at  the  time  of  the  trial  was 
adhered  to  the  fibrous  tissue  covering  the 
bone,  and  if  the  place  does  not  break  out 
again,  the  adherence  would  always  cause 
discomfort  in  walking;  that  the  only  method 
of  curing  an  X-ray  bum  is  by  skin  grafting, 
but  that  would  not  be  likely  to  relieve  the 
adherent  condition  in  her  case^  and  that  In 
the  expert's  opinion  the  injury  was  perma- 
nent. 

The  evidence  is  that  the  X-ray  penetrating 
the  body  produces  no  sensation,  and  a  patient 
does  not  know  he  is  being  burned  at  the 
time ;  that  when  a  burn  has  been  received  it 
will  not  manifest  itself  for  ^ome  three  weeks 
afterward;  that  the  effect  of  various  succes- 
sive exposures  to  the  X-ray,  for  a  period  of 
about  three  weeks,  is  cumulative,  that  is, 
that  the  effect  of  one  continued  exposure  to 
the  ray  for  a  certain  number  of  minutes  Is 
not  essentially  different  from  the  effect  of  a 
number  of  exposures,  aggregating  the  same 
number  of  minutes,  but  given  within  a  period 
of  three  weeks. 

The  evidence  also  discloses  that  there  is  a 
definite  dosage  or  method  of  measuring  the 
X-ray  the  same  as  any  drug  to  be  adminis- 
tered; and  that  there  are  well-settled,  def- 
inite, rules  commonly  known,  and  ordinarily 
used  by  those  administering  this  agency,  as 
to  how  much  exposure  to  the  X-ray  can  be 
safely  given  to  a  patient  without  injury,  and 
how  much  Will  produce  bad  results  or  be  like- 
ly to  prove  injurious.  This  dosage,  or  length 
of  time  to  which  a  person  may  be  safely  ex- 
posed to  the  ray,  is  dependent  upon  several 
factors,  namely,  the  distance  of  the  patient's 
skin  from  the  X-ray  tube,  the  amount  of 
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electrical  current  going  through  the  machine, 
the  width  of  the  spark  gap,  and  the  filter 
used ;  that  the  standard  unit  of  measnrement 
Is  the  "mllllampere  minute,"  which  Is  ob- 
tained by  multiplying  the  number  at  minutes 
a  person  Is  exposed  by  the  number  of  mllll 
amperes  of  electric  current  going  through  the 
machine.  Thus  an  exposure  of  one  minute 
In  time  to  a  three  mllllampere  current  will 
give  a  dose  of  three  mllllampere  minutes, 
designated  by  the  symbol  MM. 

It  Is  conceded  that  the  current  defendants 
used  was  one  of  three  mllUamperes ;  and  ac- 
cording to  defendant  Clapp's  deposition,  tak- 
en about  a  month  before  the  trial  (but  not 
signed  by  him  until  about  three  weeks  after 
It  was  taken),  he  used  a  three-mllUampere 
current,  a  6-lnch  spark  gap,  an  aluminum 
filter  the  thickness  of  which  he  did  not  know, 
with  the  patient's  skin  "about  eight  Inches" 
from  the  anode  or  point  of  the  ray.  In  this 
deposition,  and  also  at  the  trial,  be  testified 
that  be  only  ga\>e  plaintiff  eight  exposures. 
In  the  deposition,  he  specified  the  exposures 
as  being  three  on  Monday,  September  3d,  the 
first  of  3%,  the  second  of  2,  and  the  third  of 
1%  minutes  respectively;  two  on  Thursday, 
September  6th,  of  3  and  2  minutes  each ;  one 
on  Saturday  of  1%  minutes;  one  on  Sunday, 
September  9th,  of  1  minute ;  and  one  on  Mon- 
day, September  10,  of  1  minute ;  all  of  which 
aggregate  a  total  of  15%  time  minutes  and 
would  make,  with  the  factors  given,  a  dose 
of  46V4  MM  within  a  period  of  eight  days. 

After  defendant  bad  thus  testified  In  his 
deposition,  plaintiff  took  the  deposition  of 
an  expert  In  Kansas  City,  who  testified  that, 
with  a  S-miUlampere  current  and  a  12-lnch 
distance,  a  dose  of  20  mllllampere  minutes  Is 
considered  safe;  that  at  8  Inches  the  same 
dose  would  produce  a  reddening  of  the  skin ; 
that  at  a  dlstanpe  of  8  inches  with  an  8-lDCh 
spark,  a  dose  of  12  mllliampere  minutes  could 
be  given  safely ;  that  a  dose  of  30  MM  might 
cau'se  an  actual  burning,  and  40  MM  would 
cause  an  ulcer  or  sore;  that  45  MM  would 
make  a  bad  sore  and  would  be  very  danger- 
ous ;  that  the  longer  the  exposure  the  deeper 
the  bum,  and  that  with  an  8-lnch  distance 
an  exposure  of  46%  MM,  with  only  a  6-lncb 
spark,  would  produce  a  bum  and  could  be 
justified  only  In  an  emergency  where  the  ray 
was  used  for  treatment  to  save  a  patient's 
life.  He  also  testified  that  a  filter  of  1  miUi- 
meter  In  thickness  would  make  a  difference 
of  5  MM,  and  that  In  his  experience  there 
was  little  difference  in  the  effects  between  an 
8-lneh  and  a  6-lnch  spark. 

After  this  testimony  was  thus  given  In  a 
deposition  taken  in  plaintiffs  behalf  as  here- 
tofore stated,  defendant,  before  signing  the 
deposition  he  had  given  prior  thereto,  insist- 
ed upon  interlining  the  words  "off  and  on" 
after  each  number  of  minutes  he  had  said  be 
applied  the  lay  to  plaintiff,  and  also  the 


[words  "but  I  never  measured  It"  after  the 
words  "about  8  Inches"  used  In  stating  the 
distance  of  the  anode  or  X-ray  tube  from  the 
patient's  skin,  though  conceding  at  the  trial 
that  when  his  deposition  was  taken  he  did 
not  use  the  words  afterward  Inserted.  At 
the  trial  defendant  testified  that  his  madilne 
was  so  constructed  that  the  anode,  or  point 
where  the  X-ray  was  generated,  could  not  be 
placed  closer  than  12  Inches  to  the  patient's 
body,  that  the  aluminum  screen  was  one  milli- 
meter thick,  and  that  during  his  examination 
of  plaintiff  the  current  was  turned  on  and 
off  at  intervals,  so  that  the  time  the  ray  wa« 
actually  penetrating  her  body  was  about  half 
the  10%  minutes  of  time  his  records  showed 
the  exposures  were,  consequently  his  evidence 
tended  to  show  that  the  amount  of  exposure 
he  gave  plaintiff  was  only  from  22%  to  24 
MM  at  a  distance  of  12  Inches,  or  about  one- 
fourth  of  what  46%  MM  would  be  at  8 
Inches.  Defendant  offered  expert  witnesses, 
one  of  whom  stated  that  with  a  3-mllIlam- 
pere  machine,  a  spark  of  6  inches  and  a  dis- 
tance of  12  inches  from  the  anode,  a  dose 
of  60  MM  would  be  considered  safe,  while 
another  said  a  dose  of  80  MM  would  be 
safe,  and  they  both  said  that  at  12  inches 
It  would  take  2%  times  as  long  to  give  the 
same  dose  as  at  8  inches. 

Since  the  defendant's  evidence  chows  that 
the  apparatus  he  has  Is  the  latest,  most  up- 
to-date  and  approved  appliance,  and  since  the 
evidence  all  shows  that  X-ray  work  Is  fre- 
quently, if  not  ordinarily,  done  at  8  inches, 
the  Jury  could  well  form  its  own  opinion  as 
to  whether  the  latest  and  most  Improved  ma- 
chine was  so  made  that  work  at  8  inches 
could  not  be  done,  and  whether  it  would  ac- 
cept the  doctor's  evidence  as  to  distance  and 
time,  changed  as  the  former  was  from  the 
deposition  given,  and  changed,  as  the  latter 
was,  even  from  the  time  given  by  his  own 
records  of  the  8  exposures  he  claims.  Wheth- 
er there  were  8  exposures  as  he  claims,  or  20 
as  plaintiff  claims,  and  whether  the  8  ex- 
posures lasted  15%  mLnutes  of  time  as  the 
hospital  records  show,  or  whether  the  20  last- 
ed the  time  plaintiff  claims  they  did,  are 
matters  solely  for  the  Jury  to  determine ;  and 
their  conclusion  thereon  cannot  be  disturbed 
by  us  unless  there  is  no  substantial  evidence 
to  support  plaintiff's  claim,  or  unless  It  con- 
clusively appears  to  be  as  defendants  con- 
tend, neither  of  which  exists  In  this  case. 

Defendants  seem  to  think  that  plaintiff 
could  give  no  substantial  evidence  as  to  the 
length  of  time  the  X-ray  was  In  actual  oper- 
ati<Hi  upon  her.  It  is  true  the  penetration  of 
the  ray  into  her  body  produced  no  sensation 
at  the  time,  but  plaintiff's  evidence  is  that 
the  machine  made  a  noise  as  the  spark  was 
generated  and  she  could  hear  that,  and  al- 
though there  may  have  been,  as  defendant 
says,  a  abuttw  which  could  be  opened  or 
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closed  at  the  operator's  will,  yet  there  Is  evi- 
dence from  which  the  jury  could  find  that  It 
was  not  closed  daring  the  examinations  of 
plaintiff,  especially  when  the  outlines  of  her 
organs  were  being  traced  upon  the  8(a«en 
and  shown  to  others  having  difficulty  In  see- 
ing It  owing  to  their  unfamillarity  with  Its 
use.  Again,  the  evidence  of  defendant  is 
that  before  the  ray  Is  turned  on,  the  room  in 
which  the  examination  takes  place  is  made 
as  absolutely  dark  as  possible ;  and  manUest> 
ly,  therefore,  the  light  falling  upon  the 
screen,  if  sufficient  to  show  the  operator  and 
those  present  the  Internal  arrangements  of 
plalntlfTs  anatomy,  would  be  at  least  suffici- 
ent to  be  cognizable  by  i>laintlfl  who  faced 
tbe  radiographer,  and  the  screen  was  be- 
tween the  two,  or,  in  other  words,  waa  in 
front  of  her.  Be  this  as  it  may,  however,  she 
says  the  time  the  ray  was  actually  upon  her 
varied,  on  the  many  and  different  occasions 
she  was  subjected  to  it,  from  1  to  15  minutes. 
She  frankly  said  she  had  no  means  of  meas- 
tiring  accurately  these  times^  but  gave  as  her 
best  judgment  that  tbe  first  time  was  certain- 
ly as  long  as  1  minute  and  afterwards  the  ex- 
posures were  not  over  2  minutes  at  times  when 
others  were  not  present  to  view  the  sight; 
but  that  on  four  occasions,  when  others  were 
there  and  being  shown  the  outlines  on  the 
screen,  the  exposure  mast  have  been  10  min- 
utes each  time.  If  this  be  true,  then  the 
Jury  could  reasonably  find  that  she  was  ex- 
posed to  tbe  ray  for  a  total  of  from  68  to  71 
minutes  of  time  In  the  8  days,  which  would 
equal  204  MM  or  213  MM  In  that  length  of 
time ;  and  this,  even  under  the  evidence  glvoi 
by  defendants'  expert  witnesses,  would  be 
tar  beyond  a  safe  dose  and  would  be  reason- 
ably certain  to  produce  a  severe  bum. 

Again,  It  Is  urged  that  tbe  location  of  the 
burn  condusively  shows  that  defendants'  ray 
did  not  produce  it.  But  this  rests  upon  de- 
fendants' evidence  that  the  ray  was  not  di- 
rected that  low  on  plaintiff's  anatomy.  The 
evidence  in  plaintiff's  behalf  was  that  the 
burn  waa  from  the  Gluteal  Fold  for  a  dis- 
tance of  six  inches  up  the  back,  the  center  of 
tbe  bum  being  a  little  below  the  top  of  the 
pelvic  bones  and  the  top  of  it  reached  above 
them.  (There  was  some  evidence  that  the 
bum  went  up  the  back  for  a  distance  of  sev- 
en Inches.)  Plaintiff  was  a  slight  woman, 
short  of  stature,  and  tbe  evidence  is  she  had 
a  laXlaa  or  low-lying  stomach,  and  the  X-ray 
was  directed  toward  the  lower  portion  there- 
of to  observe  the  pyloric  orifice.  The  evi- 
dence that  the  ray  was  not  directed  as  low  as 
the  bum  came  from  defendant  Clapp,  who  in- 
dicated on  a  chart  or  diagram,  not  shown  in 
the  record,  where  he  said  the  plaintiff's  stom- 
ach came  to ;  and  defendants'  expert  witness- 
es said  that  whether  the  plaintiff's  stomach 
would  be  on  a  line  with  the  burn  would,  of 
course,  depend  on  where  her  stomach  lay, 
.and,  while  they  did  not  know  where  It  lay  In 
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plalotiflrs  case,  they  did  not  Qilnk  it  could  lie 
as  low  as  the  scar  they  saw,  which  was  the 
place  of  the  alleged  bum. 

But,  however  this  may  be,  we  cannot  say 
that  it  is  conclusively  shown  that  defendants' 
X-ray  did  not  produce  the  bum.  The  bum  is 
there,  and  plaintiff's  evidence  amply  tends  to 
show  that  it  came  from  tbe  defendants'  X- 
ray.  While  there  is  evidence  that,  other 
things  than  tbe  X-ray,  such  as  a  hot  Iron, 
falling  against  a  hot  stove,  prolonged  pres- 
sure, Irritating  substances,  radiant  energy, 
a  hot  water  bottle,  a  dry  bum,  a  wet  burn, 
scald,  or  an  adhesive  plaster  with  ichtbyol 
on  it,  could  produce  the  scar  manifest  at  the 
trial,  yet  there  Is  no  evidence  that  between 
the  time  the  defendants'  X-ray  was  admin- 
istered and  the  time  the  bnm  appeared,  any 
of  these  things  occurred  or  were  used,  to 
cause  sudi  a  condition.  Plaintiff  went  Im- 
mediately from  defendants'  hospital  to  the 
Kansas  Olty  physician,  and  the  burn  develop- 
ed in  the  time  ordinarily  required  for  such  " 
things  to  manifest  themselves,  and  during 
this  time  plaintiff  was  in  hospitals  and  under 
the  care  of  others. 

Nor  can  we  say  that  the  1%  minute  ex- 
posure to  the  X-ray  by  the  Kansas  City  phy- 
sician caused  the  burn,  or  that  it  Is  as  likely 
to  have  come  from  that  as  from  defendants' 
exposures.  The  evidence  Is  that  the  expo- 
sure given  by  the  Kansas  Oity  physician  was 
so  slight  and  of  such  duration  as  to  produce 
no  appreciable  effect  even  when  added  to 
what  had  already  been  given.  There  is 
therefore  ncrooin  for  the  application,  against 
plaintiff,  of  the  rule  that  where  the  result 
complained  of  may  as  well  have  arisen  from 
a  cause  for  which  defendants  are  not  liable, 
as  from  a  cause  for  which  they  are  liable,  the 
plaintiff  must  fail. 

.  [4,  i]  It  is  manifest  from  tbe  foregoing 
that  it  cannot  be  said  the  jury  could  not  rea- 
sonably find  that  plaintiff  reotived  an  X-ray 
bum  at  the  hands  of  the  defendants,  and  that 
it  was  negligently  administered.  It  is  a 
dangerous  agency,  exceedingly  capable  of 
producing  serious  injury  unless  administered 
with  cere  and  caution.  State  v.  Lester,  127 
Minn.  282,  149  N.  W.  297,  I*  H.  A.  1915D, 
201.  As  hereinbefore  stated,  tbe  x-ray  was 
not  applied  in  this  case  for  purposes  of  treat- 
ment, but  merely  to  ascertain  tbe  cause  of 
plaintiff's  headaches,  and  this  was  disclosed 
at  the  first  examination.  There  is  no  room, 
therefore,  for  the  application  of  any  theory 
of  mere  honest  mistake  in  the  careful  appli- 
cation of  a  treatment  intended  to  be  applied 
In  the  accomplishment  of  a  result  similar  to 
tbe  one  produced  but  not  to  tbe  extent 
thereof. 

[6-t]  On  the  contrary,  the  X-ray  was  to  be 
used  only  to  discover  a  condition  which  was 
at  once  shown,  and  the  nftiny  other  exposures 
were  not  made  in  the  interest  of  the  patient 
but  for  other  purposes.  BxamlnaUons,  wheu 
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carefnlly  and  properly  made,  do  not  produce 
boms ;  bence  when  a  bnrn  la  produced,  tbis 
fact  Is  of  Itself  some  evidence  from  wbicb  the 
jury  may  find  that  tbe  degree  of  care  and 
skill  ordinarily  exercised  by  persons  of  like 
profession  and  using  such  agencies  was  not 
exercised  in  that  particular  case.  George  v. 
Shannon,  92  Kan.  801,  808,  142  Pac.  067,  Ann. 
Oas.  1916B,  338;  Shockley  v.  Tucker,  127 
Iowa,  456,  103  N.  W.  360.  Of  course  the 
rules  governing  the  duty  and  liability  of 
physicians  and  surgeons  in  the  performance 
of  professional  services  are  a]K>Ucable  to 
them  In  tbe  use  and  manipulation  of  an  X- 
ray  machine.  21  R.  0.  L.  386.  And  in  ap- 
plying this  dangerous  agency  they  must  use 
such  reasonable  and  ordinary  care,  skill,  and 
diligence  as  is  ordinarily  possessed  by  others 
in  the  same  line  of  practice  and  work  in  simi- 
lar localities.  It  would  seem  that  the  ordi- 
nary care  required  in  the  use  of  the  X-ray 
agency  (a  dangerous  thing  If  not  properly 
used)  would  not  be  quite  subject  to  the  dis- 
tinction usually  made  between  ordinary  med- 
ical practice  in  a  rural  and  in  a  city  communi- 
ty, for  the  standard  of  care  in  the  use  of 
X-ray  machines  must  be  derived  from  among 
the  users  thereof,  and  the  term  "similar  lo- 
calities" must,  in  this  connection,  have  a 
somewhat  general  and  relative  meaning  so  as 
to  include  other  users  of  such  machines  who 
IKtssesa  the  ordinary  proficiency  in,  and  ac- 
quaintanceship with,  the  use  of  tbat  agency 
which  obtains  in  similar  localities  or  in  tbe 
same  section  of  country.  These  observa- 
ti<xis,  however,  are  not  made  with  reference 
to  any  contention  that  any  lmproi>er  standard 
elsewhere  was  used  in  the  trial,  for  no  such 
contention  arises,  both  sides  obtaining  their 
expert  evidence  as  to  the  proper  use  of  such 
machines  from  Kansas  City. 

[9, 10]  The  Idea  here  expressed  doefS,  how- 
ever, hare  a  bearing  upon  the  contention  de- 
fendants make  with  reference  to  that  part  of 
plalntUTs  Instruction  No.  2  which  said  that — 

"By  the  phrase  'reasonable  skill,  care,  and 
prndence'  is  meant  that  degree  of  skill,  care, 
and  prudence  that  an  ordinarily  capable  doc- 
tor would  use  in  tbe  same  or  like  situation  and 
condition  of  circumstanceB.'' 

We  cannot  see  how  this  instruction  could 
have  harmed  the  defendants.  It  stated  the 
degree  of  care  and  skill  which  has  I>een  ap- 
proved. Gore  V.  Brockman,  138  Mo.  App. 
231,  237,  119  S.  W.  1082;  Wheeler  v.  Bowles, 
163  Mo.  398,  63  S.  W.  675.  We  fall  to  see 
any  material  distinction  between  the  skill, 
care,  and  prudence,  of  "an  ordinarily  capable 
doctor,"  and  the  "ordinary  skill,  care,  and 
prudence  used  by  the  average  members  of  tbe 
profession,"  and  this  last  was  approved  in 
West  V.  Martin,  31  Mo.  375,  80  Am.  Dec.  107 ; 
Krinard  v.  Westerman,  279  Mo.  680,  692,  216 
S.  W.  938,  In  fact,  if  anything,  the  instruc- 
tion would  appear  to  require  a  lesser  degree 
of  skill  of  the  defendant,  since  it  required) 


only  the  skill  of  an  ordinarily  capable  doc- 
tor. If  so,  the  defendants  cannot  complain. 
Krinard  v.  Westerman,  supra,  279  Mo.  loc. 
dt.  694,  216  S.  W.  038.  But,  of  course,  the 
Jury  could  not  have  failed  to  understand 
that  it  meant  an  ordinarily  capable  doctor, 
ordinarily  skilled  in  the  use  of  sucb  a  ma- 
chine. 

[11-14]  PlalntUCs  instruction  in  the  meas- 
ure of  damages  told  the  jury  that  If  they 
found  for  the  plaintlfl  they  could  take  into 
consideration  the  pain  and  sufCerlng  she  un- 
derwent, if  any,  the  expense,  if  any,  she  in- 
curred by  reason  of  her  injuries,  and  tbe  per- 
manency thereof,  if  they  found  them  to  be 
permanent,  and  then  added: 

"Ton  should  also  take  into  consideration  the 
mental  pain,  anguish,  and  worry  wliidi  the  in- 
Jaries  have  caused  the  plaintiff,  if  any,  and 
which  they  will  cause  her  in  the  future,  if  any, 
and  after  a  consideration  of  these  matters  the 
jury  should  award  the  plaiotiff  such  damages 
as  will  adequately  compensate  the  plaintiff  for 
her  injuries,  if  any,  etc." 

Mental  anguish  and  physical  pain  arising 
from  bodily  injuries  are  proper  elements  of 
damages,  and  where  such  lx>dily  Injuries  are 
proved,  and  defendant's  liability  ther^or  is 
established,  physical  pain  and  mental  an- 
guish can  be  considered  as  elements  of  dam- 
ages even  though  not  stated  in  the  petition. 
Brown  v.  Hannibal,  etc.,  B.  Co.,  99  Mo.  310, 
319,  12  S.  W.  656 ;  Chilton  v.  St.  Joseph,  143 
Mo.  192,  199,  44  S.  W.  766;  Wlngate  v.  Bun- 
ton,  193  Mo.  App.  470,  477, 186  S.  W.  32 ;  Hall 
V.  Mfgrs.  Coal  &  Coke  Co.,  260  Mo.  351,  370, 
168  S.  W.  927,  Ann.  Cas.  1916C,  876.  We  do 
not  think  the  jury  could  have  been  misled  as 
to  any  future  mental  anguish  or  pain  in  the 
absence  of  any  future  breaking  forth  of  the 
bum.  No  reasonable  man  would  think  of 
one  having  physical  pain  or  mental  anguish 
In  the  future  from  tbe  place,  located  as  It 
was,  unless  it  gave  trouble  in  some  way  by 
being  tender  to  the  touch,  as  tbe  evidence 
showed  It  would,  or  would  break  out  again  as 
it  had  often  done  and  was  reasonably  likely 
to  do  again.  Besides,  this  objection  ignores 
the  testimony  that  the  adherence  of  tbe  skin 
to  the  fibrous  covering  of  tbe  bone  would 
cause  discomfort  in  walking.  Nor  do  we  per- 
ceive reversible  error  in  the  use  of  the  word 
"adequate"  as  applied  to  the  compensation 
she  was  entitled  to  receive.  l%e  size  of  the 
verdict  does  not  indicate  that  the  jury  were 
led  astray,  in  view  of  the  large  amount 
shown  to  have  heen  expended  by  plaintiff  in 
the  endeavor  to  cure  the  burn  and  the  more 
than  two  years  of  severe  sufTerlng  she  had 
endured  therefrom  up  to  the  time  of  the  triaL 

Having  considered  the  points  urged  by  ap- 
pellants, and  finding  no  reason  for  upholding 
them  or  warrant  for  disturbing  the  verdict, 
we  must  aflSrm  tbe  Judgment.  It  is  so  or- 
dered. 

All  concur. 
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G0TT8CHALL  V.  QEIQER.    (No.  13731.) 

(Kuuas    City    Court   of  Appeals.     MissonzL 

May  2^  1921.    Bebearing  Denied 

May  23, 1821.) 


i.  WltaMsa*  •s>52(l,  2)— Husband  oompetent 
witness  In  wife's  lawsuit  oniy  where  made  so 
tf^  statnte. 

Husband's  testimony  Is  competent  in  wife's 
lawsuit  only  where  made  so  by  Rev.  St  1919, 
I  6415,  making  the  husband  a  competent  wit- 
ness when  the  action  is  based  upon,  rose  out  of, 
or  is  connected  with,  a  transaction  conduct- 
ed by  him  as  the  wife's  agent,  and  perhaps  in 
a  few  other  limited  instances;  such  testimony 
being  incompetent  at  conunon  law. 

2.  Witneesea  <S=»56  (3)— Husband's  testimony 
held  Incompetent  In  wife's  actlop  against  phy- 
sician for  malpractice. 

In  a  wife's  action  against  a  physician  for 
negligence  in  diagnosing  her  condition  and  in 
deciding  to  operate  for  a  tumor,  where  in  fact 
the  wife  was  merely  pregnant  and  did  not  have 
a  tumor,  the  mere  fact  that  the  husband  was 
present  at  the  time  of  the  operation  did  not 
reader  his  testimony  competent  under  Rev. 
St.  1918,  I  5416,  making  husband's  testimony 
competent,  where  the  action  is  connected  with 
or  grew  out  of  a  transaction  conducted  by  hus- 
band as  wife's  agent,  since  the  action  in  such 
case  was  based  upon  the  negligent  diagnosis, 
and  not  upon  the  manner  in  which  operation 
was  performed. 

3.  Pliysloiaaa  and  surgeon*  «Es»i^-Piiy*iclaa's 
mistake  in  diagnoals,  to  bo  aotionablo,  must 
have  been  negligent. 

A  patient,  suing  physician  for  negligence 
in  making  diagnosis  and  in  advising  an  opera- 
tion where  in  fact  none  was  necessary,  must 
prove,  not  only  that  the  physician  made  a  mis- 
take, but  must  show  in  addition  that  the  mis- 
take was  a  negligent  mistake,  and  that  t]ie 
operation  was  so  palpably  unnecessary  that  a 
surgeon  of  ordinary  care  and  prudence  would 
not  have  advised  nor  undertaken  it. 

4.  Pliyslcians  and  surgeons  €=»I5— Nsgllgence 
in  advising  an  operation  must  be  determined 
In  light  of  oonditlotts  existing  before  opera- 
tion. 

Whether  a  physician  was  negligent  in  mak- 
ing a  diagnosis  and  in  advising  an  operation 
where  in  fact  no  operation  was  necessary  must 
be  determined  in  the  light  of  conditions  as  they 
existed  before  the  operation  was  performed. 

5.  Evidence  ^=>43i( I)— Whether  surgeon's  d»- 
oisiqn  to  operate  was  negligence  should  bo  de- 
termined from  testimony  of  experts. 

If  there  were  conditions  existing  prior  to 
performance  of  operation  such  as  to  raise  a 
question  of  whether  an  operaticn  was  advisable 
or  proper,  the  question  of  whether  the  physi- 
cian's decision  to  operate  was  negligence  should 
be  gathered  from  the  opinions  and  testimony 
of  those  who  have  special  knowledge  of  such 
matters. 
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0.  Pliysleians  and  surgeons  «s9l8(9)— Wheth> 
or  physician  was  negligent  in  advising  unnec- 
essary operation  Iwid  for  Jury. 

Iii  action  by  a  married  woman  against  a 
physician  for  malpractice,  the  iquestion  of 
whether  the  physician  was  negligent  in  maiciDg 
diagnosis  and  in  advising  an  operation  for  tu- 
mor, where  in  fact  no  operation  was  necessary 
and  where  plaintiCTs  condition  was  merely  that 
of  pregnancy,  heia  a  question  for  the  Jury. 


Appeal  from  Oircnlt  Oourt^  Bwtianan 
Oonnty;  Lawrence  A.  Vorles,  Judge. 

Action  by  BlBle  Gottschall  against  Jacob 
Ge^r.  Judgment  for  plalntilT,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Robert  A.  Brown,  Ricbard  L.  Douglas, 
Strop  &  Mayer,  and  William  E.  Strlngfellow, 
all  of  St.  Joseph,  for  appellant. 

Randolph  &  Randolph,  of  St  Joseph,  for 
respondent 

OBIMBLE),  P.  J.  This  Is  an  action  for 
damages  on  account  of  aUeged  negligent  mal- 
practice. The  plaintiff  is  a  farmer's  wife, 
about  33  years  of  age,  living  in  De  Kalb 
county.  Defendant  is  a  physician  and  sur- 
geon, of  61  years'  practice,  in  St  Joseph,  Mo., 
who  formerly  held  the  chair  of  surgery  in 
Encworth  Medical  College  and  in  St  Louis 
University,  and  who  Is  now  dean  of  the  first- 
named  institution.  He  ia  unquestionably  of 
high  repute  and  standing  in  bis  profession, 
and  there  is  no  charge  of  a  lack  of  the  requi- 
site quallficaUoDs  of  knowledge,  skill,  train- 
ing or  experience  on  his  part.  The  gist  of 
the  cause  of  action  submitted  Is  that  defend- 
ant was  negligent  In  diagnosing  plaintiff's 
condition  and  In  advising  and  deciding  upon 
a  surgical  operation  which  he  undertook  to 
perform  on  plaintiff  but  upon  opening  her 
abdomen,  found  that  pregnancy,  and  not  a 
tumor,  was  the  cause  of  her  trouble.  There 
was  no  charge  or  complaint  of  any  negligence 
in  the  manner  of  performing  the  operation. 
A  trial  was  had,  resulting  In  a  verdict  and 
judgment  for  plaintiff  In  the  sum  of  $3,000, 
from  which  defendant  has  appealed. 

In  April,  1918,  plaintiff  was  the  mother  of 
two  children,  one  10  and  the  other  2%  years 
old,  and  up  to  the  last  day  of  May  in  that 
year  she  was  strong  and  well,  able  to  do  the 
work  of  a  housewife  and  of  assisting  her  hus- 
band In  certain  of  the  farm  work.  On  the 
last-named  date,  however,  she  became  sick 
and,  upon  examination  by  her  family  physi- 
cian. Dr.  Clark,  he  said  she  bad  "some  in- 
volveroent  of  gall  bladder."  Plaintiff  about 
the  last  of  July  went  to  defendant  In  St.  Jo- 
seph, where  he  diagnosed  her  trouble  as  ap- 
pendicitis, and  where  he,  on  Augus-t  1,  1918, 
performed  an  operation  on  her  for  that  dis- 
ease, and  also,  he  says,  for  ovarian  trouble, 
which  he  says  he  suspected.  According  to 
defendant's  testimony  (and  there  is  no  evl- 
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dMice  to  the  contrary),  when  be  performed 
this  operation  he  found  a  Ion?,  large,  highly 
Inflamed  appendix.  He  further  found. that 
the  right  tube,  broad  ligament,  and  ovary 
and  all  parts  lying  in  close  proximity  there- 
to were  inflamed,  that  the  omentum,  or 
apron  that  lies  over  the  bowels,  was  grown 
fast  to  the  Inflamed  mass  In  the  right  side; 
that  he  loosened  this,  removed  the  appendix, 
the  right  tube,  right  ovary,  and  broad  liga- 
ment, because  they  were  all  diseased  and 
highly  Inflamed.  The  left  orary  was  also 
cystic,  and  he  says  he  removed  about  seven- 
eighths  of  it,  leaving  a  small  healthy  portion 
of  that  ovary.  (The  evidence  of  all  the  med- 
ical experts  is  that  the  common  and  proper 
practice,  in  removing  the  ovaries,  is  to  leave 
a  small  portion  of  one  ovary,  if  possible,  since 
that  will  help  to  hinder  or  prevent  nervous- 
ness and  other  untoward  effects  which  will 
be  certain  to  arise  if  the  whole  of  both  ova- 
ries is  removed.)  Defendant  testified  Qiat  he 
also.  In  this  operation  of  August  1,  1918, 
foimd  a  double  tear  of  the  womb  produced 
by  her  former  confinements,  and  that  he  sew- 
ed up  these  rents  and  scraped  the  womb. 

'It  1»  agreed  on  all  sides  that  from  this 
operation  plaintiff  rapidly  recovered,  leaving 
the  hospital  and  going  home  on  the  11th  of 
August,  1»18;  and  plaintiff  says  that  there- 
after she  was  as  well  and  strcmg  as  she  ever 
was. 

■While  some  vague  complaint  of  this  opera- 
tion seems  to  be  made  in  the  petitirai,  yet,  as 
submitted,  the  case  does  not  rest  upon  any 
cause  of  action  growing  out  of  this  operation, 
but  upon  the  defendant's  advising  and  de- 
ciding upon  a  second  operation,  performed 
in  May,  1919,  as  the  matters  hereinafter  stat- 
ed win  more  fully  disclose. 

According  to  plaintiff's  evidence,  the  de- 
fendant told  her  after  the  first  operation 
that,  owing  to  the  removal  of  her  ovaries, 
she  could  never  bear  children ;  that  it  would 
be  an  impossibility.  However,  along  in  De- 
cember, 1918,  she  says  she  began  to  think  she 
was  pregnant,  and  about  January  1,  1919, 
she  sent  her  husband  to  the  defendant,  tell- 
ing him  of  her  symptons,  and  the  defend- 
ant sent  back  word  that  if  she  did  not  get 
t)etter  she  had  better  come  In  and  let  him 
see  her.  On  April  26,  1919,  she  did  so.  She 
says  he  asked  her  what  the  trouble  was,  and 
she  told  him  It  was  in  her  stomach ;  that  he 
placed  her  on  the  examining  table  and  press- 
ed across  her  abdomen  and  said  she  was  in 
the  "family  way";  that  she  replied  she 
thought  she  was,  but  that  he  had  told  her 
when  she  was  operated  on  in  August  that  she 
could  not  get  that  way ;  that  he  then  asked 
what  the  operation  was,  and  said  be  had  so 
many  he  could  not  remember  them  unless  he 
looked  up  his  records.  He  referred  to  his  rec- 
ords, and  said  she  could  not  be  in  a  family 
way;  his  records  showed  he  had  removed  her 
ovaries.     Plaintiff  says  he  then   "pretsed 


across  the  abdomen  quits  a  little  bit,  and  said 
it  was  a  tumorous  growth,"  that  she  would 
have  to  have  It  removed  right  away,  as  they 
grew  very  rapidly.  Plaintiff  told  him,  so  she 
says,  that  she  thought  she  was  in  the  family 
way,  and  that  it  could  not  be  anything  else, 
and  upon  defendant  asking  her  why  she 
thought  that,  she  told  him  "the  movement  was 
80  strong,"  and  she  had  every  symptom  she 
had.  before  with  her  other  two  clilldren ;  tliat 
defendant  thereupon  said  It  was  not  that — it 
could  not  be — ^and  that  If  plaintiff  could  not 
stay  at  that  time  to  have  an  operation,  she 
ranst  come  back  right  away  and  liave  it  done; 
she  must  not  wait  ov^r  two  weeks,  as  they 
(the  tnmerous  growth)  grew  very  rapidly. 
She  also  says  he  UAA  her  he  conld  not  "de- 
termine Just  where  the  tumor  was,"  and 
would  have  an  X-ray  examination  to  find 
out 

Plaintiff  says  she  waited  three  weeks,  how- 
ever, and  came  back  on  May  19, 1919,  for  the 
operation;  that  defendant  examined  hier 
again  in  the  same  manner,  and  told  her  to 
go  to  the  hospital  that  evening;  that  it  was 
a  tumor,  that  they  grew  rapidly  and  it  must 
be  removed  right  away.  She  says  that  after 
the  examination,  her  husband  asked  defend- 
ant if  he  were  not  going  to  use  the  X-ray, 
and  defendant  replied  no,  that  it  would  cost 
her  $16,  and  he  did  not  think  he  could  telL 
Plaintiff  says  she  told  defendant  she  still 
thought  she  was  pregnant,  but  that  defend- 
ant said  no,  it  was  not  that;  It  could  not  be 
that,  and  to  dismiss  It  from  her  mind. 

The  next  morning,  May  20,  1919,  she  was 
placed  on  the  operating  table,  an  anaesthetic 
was  administered,  and  an  incision  al)out  6 
inches  long  was  made  in  the  abdomen  about 
on,  or  a  little  to  the  right  of,  the  median  line 
and  below  the  navel.  The  doctor  put  his 
band  into  the  opening,  felt  around,  and  found 
that  plaintiff  was  pregnant.  (The  doctor 
says  he  found  the  womb  bound  down  by  ad- 
hesions, which  he  removed,  reertortng  the 
womb  to  its  normal  position.)  Plaintiff  was 
then  sewed  up,  and  on  the  8th  day  thereafter 
left  the  hospital  and  went  to  the  home  of  a 
relative  in  the  city,  where  she  stayed  three 
days  and  then  went  to  her  home.  On  the  19th 
day  pf  July  thereafter  she  gave  birth  to 
a  9-pound  healthy  baby  boy,  fully  developed, 
and,  according  to  Dr.  Claiic,  the  physician 
who  attended  her,  one  that  had  gone  the  full 
nine-month  period.  It  was  in  good  health 
and  thriving  at  the  time  of  the  trial. 

Plaintiff  claims  that  as  a  result  of  her 
second  operation  she  has  become  nervous  and 
weak.  She  does  not  have  any  pain  whatever, 
but  feels  extremely  weak,  nervous,  and  has 
spells  of  severe  headache.  These  nervous 
spells  come  on  about  every  week  or  ten  days ; 
when  she  tries  to  do  her  work  they  wUl  come 
on  In  an  instant,  and  she  has  to  go  to  bed. 
She  had  to  wear  a  bandage  about  her  abdo- 
men after  the  second  operation  until  her  ba- 
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by  was  bom;  and  during  Oiat  period  Ae  suf- 
tered  pain  troca  the  Incision  that  was  made, 
but  the  Indslon  healed  up  about  a  week  be- 
fore the  child  was  bom.  All  that  plaintiff 
complained  of  at  the  time  of  the  trial  was 
that  she  was  extremely  weak  and  nervous 
and  possibly  tbe  attadis  of  headache  above 
mentioned.  During  the  time  between  the 
second  operation  and  the  birth  of  the  child, 
she  worried  over  the  latter,  fearing  the  ef- 
fects of  the  Incision  that  had  been  made  In 
ber  abdomen. 

According  to  the  evidence  of  Mr.  and  Mrs. 
Brink,  neighbors  of  plaintiff,  they  were  at  the 
hospital  In  June  after  the  <^)eratlon  and  be- 
fore the  baby  was  born  and  talked  to  de- 
fendant, and,  according  to  them,  Mrs.  Brink 
asked  defendant  if  It  would  have  been  neces- 
sary to  operate  if  he  had  used  the  X-ray,  and 
lie  replied:  "No;  I  probably  made  a  mis- 
take; In  fact  I  know  I  made  a  mistake." 
Mrs.  Brink  did  not  understand  him  to  say  he 
made  a  mistake  in  not  using  the  X-ray,  but 
supirased  he  meant  he  made  a  mistake  in  ap- 
erating.  Mr.  Brink  says  defendant  said, 
•"Probably  not,"  when  aEdced,  Would  it  have 
been  necessary  to  operate  if  he  had  used  the 
X-ray?  and  that  he  also  said,  "I  probably 
made'  a  mistake ;  in  fact  I  know  I  did ;"  and 
that  he  further  said,  "I  only  know  of  one 
other  case  like  it" 

The  defendant  testified  that  after  the  first 
operation,  the  plaintiff  came  to  him  in  April, 
1919,  complaining  that  she  was  not  getting 
along  well,  that  her  Ert:omach  pained  her,  that 
she  was  nervous  and  constipated,  had  a  drag- 
ging down  feeling  in  her  abdomen,  and  said 
there  was  a  lump  there.  Defendant  says  he 
looked  up  the  record  of  her  previous  opera- 
tion and  made  a  bimanual  examination,  hav- 
ing ono  hand  on  the  abdomen  and  the  other 
In  the  va^na ;  he  found  a  mass  to  the  right 
of  the  median  line,  the  principal  part  of 
which  was  immovable,  but  the  lower  part 
was  not;  that  the  neck  of  the  womb  was 
turned  to  the  left  high  up;  that  he  could  not 
make  out  what  the  mass  was  and  told  her  he 
did  not  know  what  it  was — ^it  might  be  a 
tumor — ^that  there  was  something  growing 
there,  and  that  she  might  havp  to  have  an 
X-ray  examination.  Defendant  says  he  t<rtd 
her  maybe  they  had  better  wait  a  couple  of 
months,  and  at  the  end  of  that  time  he  could 
tell  better  what  it  was;  that  In  three  or  four 
weeks  she  came  back,  saying  she  could  not 
get  along  any  more,  the  puUlng,  dragging, 
and  burning  in  her  stomach  and  her  nerv- 
ousness was  BO  great  that  something  had  to 
be  dona  The  doctor  says  he  again  examin- 
ed her,  and  told  her  he  did  not  know  what 
It  was ;  It  acted  more  like  a  tumor  than  any- 
thing else;  sud  that — 

"Nothing  short  of  an  exploratory  operation, 
nothing  short  of  an  operation,  is  going  to  re- 
lieve yon,  and  I  advise  yon  to  go  to  the  hos- 
pital and  let  us  find  out  what  is  the  matter  and 
try  to  relieve  yon." 


He  says  he  had  In  mind,  at  that  time,  three 
things,  one  of  which  mi^ht  be  the  matter 
with  her,  namely,  first,  an  intermural  fibroid 
tumor,  which  sometimes  grows  very  rapidly; 
second,  a  sarcoma  of  the  womb;  or,  third, 
possibly  pregnancy.  The  defendant  says  he 
did  not  wholly  exclude  pregnancy  as  one  of 
the  possible  conditions,  but  that  he  placed  it 
last  in  the  scale  of  pc«siblUtles,  because  it 
was  very  tmusual  for  a  woman,  with  only  a 
small  portion  of  one  ovary  left,  to  become 
pregnant;  but  the  main  thing  was  her  com- 
plaining and  the  fact  that  the  womb  was 
turned  to  one  side  and  immovable,  not  en- 
tirely so,  but  it  was  fastened  down  and  was 
tender;  that  he  knew  there  was  some  patho- 
logical or  abnormal  condition  there,  but  just 
what  it  was  he  did  not  know  further  than 
this,  that  as  a  result  of  what  was  done  at  the 
former  operation  there  necessarily  would  be 
some  "adhesions"  (1.  e.,  i^aces  where  different 
parts  lying  against  each  other,  where  they 
were  raw  or  inflamed,  had,  upon  healing, 
grown  togiether);  that  the  position  of  the  womb 
in  turning  to  one  side.  Instead  of  rising  up  in 
the  abdomen  along  the  median  line,  indicated 
that  it  was  held  down  by  adhesions ;  that  he 
could  have  Inserted  a  "sound,"  a  metallic  in- 
strument, into  the  womb  and  determined  its 
depth  thereby,  since  the  womb  is  deeper  and 
longer  if  it  contains  a  fibroid  tumor,  but  if 
he  had  inserted  a  sound  and  the  patient  was 
pregnant  it  would  almost  invariably  have 
produced  an  abortion;  that  where  there  is 
a  tumor  and  no  adhesions  you  can  move  the 
mass,  a  pregnant  womb  Is  also  more  freely 
movable,  unless  It  Is  bound  down,  but  a  womb 
with  a  tumor  in  it,  and  having  adhesions, 
becomes  immovable.  Defendant  further  tes- 
tified that  whenever  the  womo  of  a  preg- 
nant woman  Is  bound  down  by  adhesions,  the 
womb  cannot  develop  to  the  full  extent,  and 
pain  follows  and  vomiting,  indigestion,  etc., 
and  abortion  or  premature  delivery  may  take 
place  at  any  time.  He  further  testified  as  to 
the  difllculty  in  determining  whether  preg- 
nancy or  some  other  condition  existed;  that 
so-called  "kicking"  or  movements  felt  in  the 
body  were  unreliable  as  Indications  of  preg- 
nancy, there  being  so  many  movements  in 
the  belly,  for  instance,  peristalsis  of  tbe  in- 
testines, which.  In  case  of  constipation  as 
the  plaintiff  had,  would  cause  great  muscular 
movem«it  In  the  abdomen;  that  these  move- 
ments had  often  been  felt  by  women  who  It 
afterward  turned  out  had  never  been  preg- 
nant; thai  there  was  no  way  by  which  he 
could  absolutely  and  positively  have  told 
whether  plaintiff  was  pregnant,  except  by  In- 
troducing the  sound,  which,  as  stated,  would 
have  brought  on  an  abortion  U  pregnancy  did 
exist. 

Defendant  further  testified  that,  owing  to 
the  condition  and  position  he  found  the  womb 
in  and  the  other  symptoms  heretofore  re- 
ferred to,  the. proper  course  was  to  apea  the 
abdomen,  and,  if  the  mass  was  a  tumor,  to 
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remoTe  It.  bnt  If  only  pregnancy  existed,  then 
remove  the  adhesions  so  the  womb  could  re- 
sume its  natural  position  and  develop  pr(^ 
erly  as  the  child  grew,  and  thus  not  only  re- 
move the  condition  giving  rise  to  the  unpleas- 
ant symptoms,  bnt  also  avoid  the  danger  of 
abortion  or  premature  delivery,  and  perhaps 
save  the  life  of  the  mother  as  well  as  that  of 
the  chUd  Itself. 

Defendant  says  that  for  this  purpose,  and 
with  this  end  In  view,  he  made  an  outside  cut 
in  the  outer  wall  of  the  abdomen  somewhat 
larger  than  the  one  In  the  inside  wall  or 
through  the  muscles  and  the  peritoneum,  the 
latter  cut  being  about  2%  inches  in  length, 
and  through  this  opening  he  found,  on  exam- 
ination that  the  womb  was  firmly  bound  down 
on  the  right  side  to  the  pelvic  fascia,  or  the 
lining  on  the  inside  of  the  hip,  which  gave 
rise  to  plaintiff's  pain,  sick  stomach,  and 
constipation;  that  the  womb  was  lying,  not 
transversely,  but  very  obliquely,  so  that  it 
could  not  rise  up  In  the  abdomen  without 
pulling  and  giving  rise  to  disturbances.  The 
omentum  was  found  to  be  again  adhered  and 
bound  down.  Defendant  says  he  put  in  his 
fingers  and  loosened  the  adhesions  as  far  as 
he  could,  and,  finding  some  so  large  and  tough 
that  he  could  pot  separate  them  with  his 
fingers,  he  Inserted  a  pair  of  scissors  and 
snipped  them  loose,  allowing  the  womb  to  re- 
sume its  natural  position.  He  says  the  womb 
was  not  large,  and  he  thought  the  child  there- 
in was  some  four  or  five  months  along.  He 
says  that  the  plaintiff  might  possibly  have 
gone  on  and  bad  the  child  without  the  op^- 
atlon  of  loosening  these  adhesions,  but  not  In 
bis  Judgment;  that  if  It  had  not  been  done 
It  is  his  opinion  that  she  would  ultimately 
have  had  an  abortion  and  lost  her  child; 
that  had  he  known  at  the  time  she  was  preg- 
nant he'  would  have  done  Just  what  he  did  do; 
that  in  addition  to  the  womb  lying  oblique- 
ly and  being  bound  down  on  the  right  side, 
the  neck  thereof  was  turned  almost  to  the 
left,  that  such  position  of  the  womb  made 
childblBth  very  difficult;  that  in  his  opinion 
the  second  operation  benefited  plaintiff,  and 
probably  saved  the  child's  life,  and  ther^was 
nothing  about  the  operation  which  could  have 
produced  the  condition  of  weakness  and  nerv- 
ousness of  which  plaintiff  complained  at  the 
trial.  The  defendant  admitted  talking  to  Mr. 
and  Mrs.  Brink  about  the  case,  but  denied 
answering  in  the  way  they  said  he  did;  that 
he  did  say  be  did  not  know  what  the  trouble 
was,  and  that  it  was  a  very  unusual  case,  but 
that  he  never  said  he  made  a  mistake  In 
performing  the  second  operation ;  that  he  did 
not  say  such  was  a  mistake,  because  he  did 
not  know  fully  the  condition,  and  it  was  not 
a  normal  pregnancy,  and  could  not  be,  after 
the  big  operation  she  had  had  in  August  be- 
fore; and  that  he  made  no  mistake  in  deter- 
mining upon  the  second  operation. 

The  records  of  the  hospital  showed  that 
after  the  operation  complained  of  the  pa- 


tient slept  well  every  night,  rested  well  every 
day,  and  on  May  28,  1919,  was  discharged 
frcHn  the  hospital  In  good  condition. 

The  only  medical  witness  plaintiff  offered 
was  her  family  physician.  Dr.  Clark,  of  Mays- 
ville,  who  testified  that  at  the  trial  plaintiff 
"seems  very  nervous  and  irritable,  and  seems 
to  have  lost  considerable  weight,"  but  that 
she  was  not  nervous  and  Irritable  daring  the 
years  he  knew  her  before  defendant  operated 
on  her.  Whether  he  meant  the  first  or  sec- 
ond operation  does  not  appear.  When  be 
was  asked  by  plaintiff's  counsel  whether  preg- 
nancy at  seven  months  (the  stage  plaintiff 
claims  the  pregnancy  had  reached  at  the  time 
of  the  second  operation)  was  a  difficult  thing 
to  determine  in  an  examination,  Dr.  Clark 
replied: 

"That  is  a  very  diffleolt  question  to  answer; 
it  depends  on  who  it  is  and  the  conditions  and 
the  patient." 

He  said,  however,  that  ordinarily  It  is  not. 
Plaintiff  then  asked  her  medical  expert  the 
hypothetlciil  question,  assuming  that  plaintiff 
was  seven  months  along  In  pregnancy  and 
was  given  an  ansesthetic  and  her  abdomen 
opened,  under  the  supposition  that  she  had  a 
tumor,  by  a  surgeon,  who  then  found  she  was 
pregnant,  and  she  was  then  sewed  up  and 
had  to  wear  a  bandage  for  the  remaining  i>e- 
riod  of  her  pregnancy,  whether  or  not  the  an- 
testhetlc,  the  wounding,  and  the  subsequent 
condition  that  followed  it  "would  account 
for  her  present  condition."  The  doctor  at- 
tempted to  reply  and  said,  "That  is  beyond 
my — "  when  plaintiff's  counsel  broke  in  with 
another  question,  and  the  following  took 
place: 

"Q.  Would  that  probaUy  account  for  It?  A. 
I  wouldn't  attempt  to  answer  that  question. 

"Q.  What  do  you  say  is  the  cause  of  her  pres- 
ent condition?    A.  I  don't  know. 

"Q.  Would  such  a  wound  and  the  anesthetic, 
under  the  circnmstances  I  have  mentioned,  be 
likely  or  probable  to  produce  a  nervous  condi- 
tion of  that  kind?  A.  Well,  now,  I  would  say 
that  the  accompanying  distresa  and  worry  she 
baa  gone  through  with  it  would. 

"Q.  That  it  would  with  the  accompanying  dis- 
tress?   A.  Tea,  sir. 

"Q.  Do  you  know  any  other  cause  for  her 
condition  except  that?    A.  No. 

"Q.  Yon  know  of  no  other  cause?    A.  No." 

Plaintiff's  medical  witness  further  testi- 
fied that,  In  an  operation  for  appendicitis 
and  for  removal  of  the  ovaries,  adhesions 
will  always  follow  if  there  has  been  infeo 
tlon ;  that  adhesions  resulted  from  infection 
or  Irritation;  that  adhesions  all  around  in 
the  region  of  the  Infected  place  and  of  the  ap- 
pendix vAght  Involve  the  ovaries;  that  wheth- 
er a  woman  could  carry  a  cbild  to  seven 
months  with  the  womb  adhered  to  the  walls 
of  the  abdomen  would  all  depend  on  the  ex- 
tent and  cause  of  the  adhesions;  that  In  his 
oplnlcm,  if  the  womb  adhered  to  the  walls 
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of  tbe  abdomen  and  was  held  down  by  them, 
tbe  fetoa  wonld  not  grow,  and  in  that  event 
probably  an  abortion  would  take  place;  that 
the  womb  enlarges  aa  pregnancy  advances 
and  rlsee  higher,  but  the  adhesions  might 
become  elastic  and  follow  the  womb,  In 
whidi  case  they  wonld  canse  pain;  that 
even  If  the  adhesions  became  elastic  and 
gave  or  stretched  as  the  womb  enlarged, 
they  ml^t  cause  a  miscarriage,  depending 
upon  the  amount  of  binding  on  the  womb 
and  the  irritation  thereto  caused  thereby; 
In  other  words,  adhesions  might  cause  an 
abortion  in  one  case  and  not  In  another, 
depending  on  the  extent  thereof ;  that  If  the 
movement  of  the  womb  was  limited  and  re- 
stricted or  bound  down  In  some  way,  there 
was  some  pathological  condition;  that  if 
there  were  adhesions  arising  from  the  In- 
fection and  former  operation,  they  would 
cause  pain  and  unusual  nausea,  and  an  oper- 
ation relieving  tbe  adhesions  might  be  a 
proper  thing  to  do,  depending  greatly  on  the 
woman's  personal  knowledge  or  appearance, 
and  the  surgeon  who  has  the  case  In  charge 
Is  the  better  Judge  of  what  should  be  done. 
Be  also  said  that  a  very  small  portion  of 
the  ovary,  a  piece  as  large  as  a  bean,  if  left, 
could  function  so  as  to  produce  the  ovum, 
resulting  in  pregnancy  if  Impregnated  by 
the  male  germ. 

On  behalf  of  the  defendant,  the  following 
witnesses  testified:  Miss  Bailey,  the  nurse 
who  was  present  at  the  second  operation, 
says  the  plaintlfl,  when  brought  in  to  be 
operated  on,  "seemed  real  sick  to  me";  she 
was  vomiting  and  seemed  to  be  very  sore 
and  tender  In  the  abdomen  whenever  they 
moved  her,  and  she  had  to  be  lifted  onto 
the  operating  table;  that  before  the  opera- 
tion the  defendant  said  he  did  not  know  what 
he  was  going  to  find — he  had  a  mass  of 
some  sort ;  he  did  not  know  what  it  was — 
that  he  thought  It  was  a  tumor,  but  he  did 
not  know;  that  the  doctor,  after  opening  the 
plalntlfTs  abdomen,  said  she  was  pregnant; 
that  witness  saw  him  pull  loose  adhesions 
and  use  his  scissors  in  cutting  other  of  the 
adhesions  loose ;  and  that  the  operation  was 
completed  promptly  without  the  doctor  leav- 
ing the  patient  or  the  room;  and  that  the 
patient  progressed  very  nicely  after  that. 

Dr.  Bergher,  a  physician  who  happened  to 
be  at  the  hospital  at  the  time,  but  who  was 
not  connected  with  it  or  the  defaidant,  came 
into  the  operating  room  Just  as  the  opera- 
tion was  about  to  begin.  He  says  he  asked 
the  defendant  what  he  had — ^1.  e.,  what  was 
the  trouble  with  the  patient — and  the  de- 
fendant said,  "That  is  what  I  am  trying  to 
find  out."  Witness  also  said  he  saw  the 
defendant  make  the  Incision  and  open  the 
abdomen;  that  he  put  in  his  hand  and  said, 
"This  woman  Is  pregnant,"  and  then  loosen- 
ed tbe  adhesions  with  his  fingers  and  cut 
others  with  bis  scissors;  that  the  defendant 
did  not  to  his  knowledge  go  out  of  the  room 


during  the  course  of  the  operation,  though 
the  witness  did  not  remain  in  the  room  until 
the  patient  was  removed. 

In  support  of  the  correctness  of  the  de- 
fendant's theory  and  the  surgical  course  he 
pursued  In  plaintiff's  case,  the  defendant 
Introduced  nine  physicians  and  surgeons  of 
thorough  knowledge  and  long  experience  In 
surgery  and  obstetrics.  Of  these,  Dr.  Thomp- 
son, a  practitioner  of  medicine,  surgery,  and 
obstetrics  fbr  32  years,  during  which  time  he 
had  had  experience  with  over  1,800  obstetri- 
cal cases,  testified  that  It  was  a  very  rare  oc- 
currence for  a  woman  with  only  one-eighth 
of  an  ovary  to  become  pregnant,  that  under 
the  conditions  specified  in  this  case  he  wonld 
not  have  expected  to  find  pregnancy;  that 
the  conditions  found  at  the  first  operation 
always  result  in  adhesions  being  formed; 
that  adhesions  to  any  part  of  the  womb  at 
any  time  during  pregnancy  will  interfere 
with  it;  that  the  chances  are  that,  with  the 
womb  bound  by  adhesions  as  stated,  the 
child  would  not  have  lived,  and  both  mother 
and  child  would  have  run  a  greater  risk  of 
death  if  the  operation  had  not  been  perform- 
ed; that  It  is  not  always  possible  to  positively 
diagnose  pregnancy  at  seven  months,  some- 
times It  cannot  be  done;  he  had  seen  tbe 
best  experts  In  America  fail  on  It;  that  In 
this  case  it  wonld  not  have  been  possible  to 
definitely  diagnose  this  case  as  one  of  preg- 
nancy ;  that  in  pregnancy  the  enlargement  is 
on  the  median  line  and  when  the  mass  Is 
aside  from  the  median  line  the  strong  In- 
dications are  that  it  Is  a  tumor ;  that  where 
the  womb  is  bound  by  adhesions  the  experi- 
ment known  as  "ballottement"  will  not  dis- 
close pregnancy;  that  under  the  conditions 
the  second  operation  was  one  which  a  phy- 
sician and  surgeon  of  reasonable  care  and 
skill  in  similar  communities  would  have 
performed,  even  If  the  condition  of  preg- 
nancy were  absolutely  known;  that  the  pTeg> 
nancy  in  this  case  was  not  a  normal  one. 

The  testimony  of  tbe  other  experts  were 
to  the  same  effect,  namely,  that  under  the 
conditions  named,  pregnancy  is  very  difficult 
to  positively  diagnose;  that  It  Is  very  rare 
for  a  woman,  with  only  a  firagment  of  one 
ovary,  to  have  children,  and  pregnancy 
would  be  considered  very  Improbable  under 
such  circumstances;  that  vomiting  after  the 
third  or  fourth  month  indicates  a  toxic  or 
poisoned  condition  of  some  kind;  that  they 
would  not  have  diagnosed  plaintiff's  case  as 
pregnancy;  that  adhesions  follow  an  Infec' 
tlon  and  operation  such  as  plaintiff  had  the 
first  time;  that  they  interfere  with  preg- 
nancy, and  any  abnormal  pregnancy  is  dif- 
ficult to  diagnose;  that  the  X-ray  is  not 
commonly  used  to  diagnose  pregnancy;  it 
will  not  disclose  the  fetus  at  seven  months, 
and  is  not  reliable  even  at  eight  months ;  that 
the  use  of  the  stethoscope  will  not  always 
reveal  the  heartbeat  of  the  fetus;  that  ths 
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aeoond  operation  was  a  proper  one,  sucb  as 
an  ordinarily  skillful  and  careful  surgeon  of 
that  community  would  have  performed ;  ttiat 
If  It  had  not  been  performed,  plaintiff's 
condition  would  probably  have  resulted  in 
the  loss  of  the  child. 

One  of  these  experts,  Dr.  Byrne,  testified 
that  abnormal  pregnancy  Is  one  of  the  most 
difficult  condltl(His  to  diagnose  pbysicians 
have  to  meet,  that  he  bad  seen  Dr.  Murphy 
of  Chicago,  one  of  the  world's  greatest  sur- 
geons, open  a  woman's  abdomen,  exposing  a 
large  womb,  and,  after  examioing  it  care- 
fully, was  still  unable  to  say  whether  she 
was  pregnant  or  not;  that  he  had  seen  Dr. 
Andrews,  another  surgeon  of  wide  reputa- 
tion, open  a  woman's  abdomen  and  remraln 
uncertain  whether  she  was  pregnant  or  not, 
though  he  decided  to  act  on  the  assumption 
that  she  was  about  six  months  along. 

The  medical  testimony  of  these  experts 
was  also  to  the  effect  that  there  is  no  reason 
why  the  second  operation  should  hare  af- 
fected the  plaintiff's  general  health  and  pro- 
duce the  symptoms  complained  of  by  her  at 
the  time  of  the  trial,  that  the  use  of  an 
aniesthetic  does  not  Injure  a  pregnant  wo- 
man, that  women  are  sometimes  nervous 
wrecks  following  a  childbirth  which  is  ap- 
parently normal;  that  nervousness  always 
results  from  the  removal  of  the  ovaries.  Dr. 
O.  R.  Woodson  testified  that  the  operation 
was  Justifiable  and  proper  under  the  circum- 
stances named  In  defendant's  hypothetical 
question,  since  If  the  adhesions  had  not  been 
removed,  the  chances  are  that  the  plaintiff 
would  have  miscarried,  or  the  womb  bound 
down  so  as  to  prevent  the  child  from  turning, 
and  thereby  make  delivery  very  difficult,  re- 
sulting in  the  death  of  the  child;  that  so  far 
from  the  second  operation  producing  great 
nervousness  and  extreme  weakness  ten 
months  or  a  year  after  the  operation,  it 
should  have  prevented  nervousness,  and 
would  benefit  the  patient,  and  evidently  did 
so,  as  she  gave  birth  to  a  healthy  normal 
child. 

In  setting  forth  the  evidence  offered  by 
plaintiff  in  support  of  her  case,  we  have 
heretofore  purposely  omitted  the  testimony 
of  her  husband,  whidi  was  Introduced  over 
the  objections  of  defendant.  We  have  don^ 
this  because,  in  our  view,  the  husband's 
testimony  was  not  admissible,  and  therefore 
the  question  of  whether  plaintiff  had  suf- 
ficient evidence  to  go  to  the  Jury  should  be 
determined  from  all  the  evidence  and  law- 
ful inferences  In  her  favor,  without  regard 
to  the  husband's  testimony.  The  admission 
of  the  husband's  evidence  came  about  in 
this  way: 

Plaintiff  testified  in  her  first  direct  exami- 
nation that  her  husband  was  present  in  the 
operating  room  at  the  first  operation  at  her 
request,  because,  she  says,  "I  wanted  him 
to  see  what  was  done."  Later  cm  she  was 
asked  by  her  ooonselt  "When  the  second 


operation  was  performed,  stste  whether  or 
not  yon  requested  and  directed  that  any 
person  be  present  to  repretent  vo«  at  that 
operation."  (Italics  oars.)  She  answered, 
"Yes,  sir;  I  asked  my  husband  to."  And 
again.  In  reply  to  the  question  of  her  counsel 
relative  to  the  second  operation,  "At  the 
time  the  ansesthetle  was  administered,  was 
your  husband  there  present  at  your  re- 
quest?" she  said,  "When  I  left  the  room,  I 
requested  him  to  go  with  me,  and  he  was 
right  at  my  side  when  they  gave  the  medi- 
cine." 

Thereafter  the  hnsband  was  introduced 
as  a  witness,  but  the  court  would  not  let 
him  testify  concerning  eithw  the  first  or  sec- 
ond operation,  but  did  allow  him  to  testify 
as  to  the  message  defendant  sent  iMck  to 
plaintiff  when  she  first  sent  her  husband  to 
see  the  doctor  In  January,  as  has  been  here- 
tofore stated.  Thereafter  plaintiff  was  re- 
called, and  was  asked: 

"Q.  When  your  husband  came  with  you  to 
this  first  operation,  did  you— for  what  purpose 
did  you  have  him  there—did  you  ^ve  him  any 
directions  what  to  do  or  anything?" 

And  she  replied: 

"A.  I  asked  him  to  go  to  the  operating  room 
and  stay  through  the  operation  aad  see  what 
was  done. 

"Q.  Was  that  all  you  said  to  him?  A.  Tes,  I 
think  it  was." 

And  as  to  the  second  operation,  she  said: 

"I  asked  him  to  go  along  and  see  what  was 
done. 
"Q.  That  was  all  there  was  to  it?    A.  Yes." 

After  the  defense  had  closed  In  chief,  and 
after  plaintiff  had  put  In  her  rebuttal,  the 
plaintiff's  husband  was  again  placed  upon 
the  stand,  and  was  asked  if  he  was  in  the 
operating  room  at  the  time  of  the  first  opera- 
tion. The  defendant  objected,  not  only  upon 
the  ground  that  the  husband  was  an  incom- 
petent witness,  but  also  on  the  ground  that 
the  wife  had  already  testified  fully  as  to 
agency,  and,  the  principal  having  done  so, 
the  agent  could  not  enlarge  it,  and  also  on 
the  further  ground  that  there  was  no  ques- 
tion or  pretense  that  anything  was  wrong  in 
the  first  operation.  The  objections  were  over- 
ruled by  the  trial  court  on  the  theory  that.  If 
the  wife  requested  the  husband  to  be  present 
in  the  operating  room  for  the  purpose  of  wit- 
nessing the  opera  timi,  and  the  husband  acted 
for  her  in  any  capacity  there,  In  any  consulta- 
tion that  took  place  about  what  was  going  on 
or  ougbt  to  go  on,  the  two  things  together,  in 
the  court's  view,  constituted  the  husband  the 
agent  of  the  wife  for  that  purpose.  There- 
upon the  husband  testified  he  was  present 
at  the  first  operation  at  his  wife's  request, 
and  that  he  was  there  "for  the  purpose  of 
seeing  what  was  done."  Thereafter,  over  the 
objections  and  exceptions  of  defendant,  the 
husband  was  allowed  to  testify  that  during 
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tbe  coune  of  tbe  Bret  oseraUaa  be  (the  bus- 
band)  stepped  to  tbe  door  to  get  freab  atr, 
and  was  called  back  by  defendant  wbo  told 
bint  bis  wife's  ovaries  were  In  bad  sbape, 
one  practically  dead  and  tbe  otber  badly 
diseased  and  ougbt  to  be  removed,  and  asked 
tbe  husband  what  about  It  Tbe  latter  told 
tbe  doctor  to  use  bis  own  judgment,  as  be 
(tbe  bosband)  would  not  know  bow  tbey 
were.    To  this  the  doctor  replied; 

"I  say  remove  them,  but  you  understand,  if 
they  are  removed,  she  can't  bear  any  more  chil- 
dren." 

The  bosband  testified  that  thereupon  tbe 
doctor  took  out  all  of  one  ovary  and  all  but 
about  probably  one-fourth  of  tbe  otber  one, 
giving  as  bla  reason  for  leaving  a  portion 
that  her  passions  would  not  be  destroyed; 
that  tbe  doctor  took  out  nothing  else  that  he 
saw  at  all,  except  the  ovaries  and  the  ap- 
pendix. Over  the  objections  and  exceptions 
of  defendant,  the  husband  was  then  asked  If 
he  were  present  at  tbe  second  operation,  and 
said  he  was,  at  bis  wife's  request,  and  that 
the  purpose  was  "to  see  Just  what  was  done 
at  the  operation."  Then,  over  the  objections 
and  exceptions  of  tbe  defendant,  tbe  bus- 
band  testified  that,  at  tbe  second  oi>eration, 
after  his  wife  went  under  tbe  anaesthetic,  the 
defendant  approached  blni  and  said: 

"If  I  cut  in  and  find  a  cancer,  there's  no  do- 
ing anyttiing  for  her,  but  if  it's  a  tumor— well, 
it's  a  little  different" 

Tbe  husband  asked  blm: 

"Doctor,  yon  figure  this  a  very  serious  opera- 
tion?" , 

To  which  the  doctor  replied: 

"Very,  very,  but  the  rapid  condition  this  la 
growing,  she  can't  live  long  under  that  condi- 
tion." 

The  husband  testified  that  tbe  doctor  made 
a  6  or  7  Inch  Incision,  put  bis  band  in  and  felt 
around,  tben  turned  about  and  said,  "This 
wonoan  Is  undoubtedly  pregnant  but  It  can't 
be  possible;  I  removed  both  ovaries;"  that 
the  doctor  put  his  hand  back  Into  tbe  opening, 
felt  around  again,  pulled  it  out  and  left  tbe 
room,  polling  at  one  of  bis  gloves  like  he  was 
gcdng  to  take  it  off.  He  was  gone  about  a 
minute  and  returning,  said  to  the  nurse, 
"Loosen  her  limbs;  I  am  going  to  examine 
her."  He  tben  made  an  examination  through 
the  vagina  and  said,  "Tliat's  all  alls  this 
woman;  let's  sew  ber  op."  He  tben  walked 
out  of  the  room  again,  and  in  a  minute  or  a 
minute  and  a  half  or  two  minutes  be  return- 
ed, saying,  "There's  a  few  adhesions;  I'll 
loosen  them."  He  tben  booked  bis  fingers, 
leached  In,  and  gave  a  couple  of  pulls,  and 
then  sewed  ber  up  without  using  any  scissors. 
After  unsuccessful  efforts  to  have  tbe  testi- 
moDy  atricken  out,  the  husband  was  cross- 
examlaed.  and  teiBtlfled  that  at  the  first  op- 


eration tbe  doctor  took  out  something  be  said 
was  tbe  ovary ;  the  witness  did  not  know  an 
ovary  from  any  other  part ;  that  be  (tbe  hus- 
band) was  not  caring  anything  about  whether 
she  would  have  children,  but  about  tbe  condi- 
tion of  her  health,  and  he  consented  that  tbe 
ovaries  be  taken  out,  and  left  the  decision  of 
that  matter  to  tbe  physician;  that  witness 
thought  tbe  doctor  left  about  one-fourth  of 
(me  of  tbe  ovaries,  left  a  part,  sometliing 
around  a  fourth;  knew  It  was  a  piece  of  It; 
a  small  piece  was  all  he  knew  about  it;  that 
at  tbe  second  operation,  when  the  doctor  in- 
serted bis  hand,  he  said,  "Undoubtedly  this 
woman  is  pregnant  bot  It  is  Impossible;  I 
removed  ber  ovaries;"  and  was  excited. 
The  defendant  denied  he  made  tbe  statement 
attrlH^ted  to  him,  or  that  be  left  tbe  room 
and  acted  as  the  husband  says  be  did,  and  bis 
version  of  what  took  place  at  tbe  second  <4>- 
eration  was  corroborated  by  Dr.  Bergher  and 
tbe  nurse,  both  of  whom  were  present. 

Before  passing  on  tbe  question  of  whether 
plaintiff  has  sufficient  evidence  to  entitle  ber 
to  go  to  tbe  Jury,  we  deem  it  proper  to  first 
consider  tbe  question  of  the  admissibility  of 
the  husband's  testimony,  since,  if  that  was 
not  admissible,  tbe  question  of  tbe  demurrer 
to  tbe  evidence  must  be  decided  with  tbe  bus- 
band's  testimony  left  out  of  consideration. 

[1]  At  common  law,  tbe  husband  was  not 
a  competent  witness  in  bis  wife's  lawsuit. 
Joice  V.  Branson,  73  Mo.  28;  Tockstein  v. 
Blmmerle,  160  Mo.  App.  491,  181  S.  W.  126. 
And  be  cannot  be  a  competent  witness  for 
ber  except  where  tbe  statute  (section  5415, 
R.  S.  1919),  has  modified  tbe  common-law 
rule,  and,  perttaps,  in  a  few  otber  limited  In- 
stances which  have  been  Judicially  determined 
to  be  exceptions  to  tbe  rule  upon  one  ground 
or  another,  which  will  shortly  be  stated.  Tbe 
statute  removes  tbe  disqualification  of  the 
husband  to  testify  as  a  witness  in  his  wife's 
suit  "when  sucb  suit  or  proceeding  is  based 
opon,  grows  out  of,  or  is  connected  with,  any 
matter  of  business  or  business  transaction, 
where  the  transaction  or  business  was  bad 
with  or  was  conducted  by  such  married  man 
as  the  agent  of  bis  wife."  Tbe  qualification 
permitted  by  tbe  statute  is  a  limited  one. 
The  suit  must  be  based  upon,  grow  out  of, 
or  be  connected  with,  the  particular  business 
transaction  bad  with  or  conducted  by  the 
husband  as  the  agent  of  tbe  wife.  White  v. 
Chaney,  20  Mo.  App.  389,  394;  First  Nat 
Bank  of  Leavenworth  v.  Wrl^t,  104  Ma  App. 
242,  78  S.  W.  686;  Gardner  v.  St  Louis,  etc., 
R.  Co.,  124  Mo.  App.  461,  101  S.  W.  684; 
Flsbback  v.  Harrison,  137  Mo.  App.  664,  U9 
S.  W.  465;  Senaca  Co.  v.  Ellison,  208  S.  W. 
103;  Taylor  v.  George,  176  Mo.  App.  215,  161 
S.  W.  1187 ;  Balrd  v.  First  Nat  Bank,  149 
Mo.  App.  367,  129  S.  W.  961;  Goimecticut 
Fire  Ins.  Co.  v.  Chester,  etc  B.  Co„  171  Mo. 
App,  70,  153  S.  W.  644. 

So  far  as  tbe  record  staowa.  the  husband 
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nowhere  acted  as  the  wife's  agent,  except 
when  he  was  sent  by  her  in  January  to  tell 
the  doctor  of  her  symptoms,  and  In  what  Is 
here  said  we  are  not  dealing  with  the  evi- 
dence as  to  that  interview.  Later,  plaintiff 
herself  went  to  the  defendant  and  had  him 
examine  her.  The  doctor  told  her  to  go  home 
and  wait,  which  she  did;  at  least  she  did 
go  home.  She  returned  later  for  further 
examination,  and,  so  far  as  the  record  shows, 
she  made  these  visits  and  arranged  for  the 
second  operation  herself. 

It  Is  true  the  husband  testified  that  during 
the  first  operation  the  doctor  asked  him 
about  removing  the  ovaries,  l>ut  there  is  no 
evidence  that  the  husband  was  requested  by 
the  wife  to  be  In  there  for  any  purpose  of 
deciding  how  far  the  operation  shoiy^  go. 
The  wife  at  the  trial  said  she  "didn't  care 
anything  about  whether  they  [the  ovaries] 
were  removed  out  or  not,"  and  the  only  dis- 
satisfaction at  all  on  her  part  over  the  first 
operation  seems  to  have  been  because  the 
doctor  had  told  her  she  could  not  have  chil- 
dren, as  he  bad  removed  her  ovaries,  where- 
as be  had  left  a  small  piece  of  one  ovary 
there,  and  she  afterwards  bad  become  preg- 
nant. So  clear  was  It  that  no  complaint  of 
negligence  was  made  In  regard  to  the  first 
operation  that  the  court  In  Its  Instructions 
excluded  from  the  consideration  of  the  jury 
any  issue  of  negligence  connected  with,  or 
growing  out  of,  the  first  operation,  either  In 
the  manner  or  the  fact  of  Its  performance. 
So  that  the  fact  that  the  husband  was  con- 
sulted by  the  doctor  wlfb  reference  to  the 
ovaries  at  the  first  operation  could  not  con- 
stitute him  her  agent  and  make  him  com- 
petent to  testify  as  to  the  second  operation. 
At  this  second  operation  the  husband  was 
merely  a  silent  spectator;  ao  far  as  the  record 
shows  It  was  performed  pursuant  to  arrange- 
ments made  by  plaintift  herself,  and  without 
question  or  suggestion  on  the  part  of  the  hus- 
band. The  contract  of  employment  between 
plaintiff  and  defendant  was,  in  legal  effect, 
that  he  was  to  use  his  best  Judgment,  careful- 
ly exercised,  In  determining  what  should  be 
done  for  her  and  In  treating  her  professional- 
ly. There  was  no  business  to  be  transacted 
between  the  doctor  and  the  husband  while 
the  doctor  was  operating  or  after  the  plaintiff 
was  put  under  the  ansestbetla  Plaintiff  did 
not  testify  that.  If  during  the  operation  some 
-question  arose  as  to  what  the  nature  or  ex- 
tent of  It  should  be,  she  wanted  her  husband 
to  decide  It  for  her,  nor  did  any  question  of 
tbe  kind  arise.  She  testified  merely  that  at 
the  first  operation,  she  requested  her  hus- 
band to  go  with  her,  stay  through  the  op- 
eration, and  see  what  was  done;  and  at  the 
second  operation  she  asked  him  to  go  along 
and  see  what  was  done.  If  one  spouse  can, 
by  saying  to  the  other,  "1  want  you  to  be 
present  and  witness  what  la  done,"  thereby 
make  such  spouse  a  competent  witness  on  the 


ground  of  agency,  then  it  wmild  seem  to  be 
afl  easy  matter  to  avoid  the  common-law  rule 
and  the  express  limitation  at  tbe  statute. 

[2]  But  the  plaintiff,  being  under  an  an- 
(esthetic,  was  unconscious,  and  this  would  be 
the  same  as  If  she  were  not  there,  and  hence. 
It  may  be  urged  that  plaintiff  thereby  had  the 
right  to  have  an  agent  present  to  see  and  act 
for  her.  No  doubt  she  would  have  tbe  right 
to  appoint  ber  husband  her  agent  to  represent 
and  act  for  her  In  any  matter  of  business  or 
business  transaction  where  she  was  uncon- 
scious or  absent  or  even  present  and  om- 
sdons,  but  before  the  husband  could  testify 
as  a  witness,  tbe  transaction  ctmstitutlng  the 
basis  of  the  action  must  be  one  that  is  "had 
with  or  conducted  by"  tbe  husband  as  her 
agent  And  in  this  case  it  was  nothing  of  the 
sort  In  fact  the  basis  of  tbe  suit  is  not  with 
regard  to  the  manner  of  performance  of  the 
operation  or  the  extent  thereof.  Tbe  action 
is  for  negligently  diagnosing  plaintiff's  con- 
dition and  In  deciding  to  i)erform  an  opera- 
tion. If  the  diarge  is  true,  the  negligence 
was  complete  before  the  operation  began,  the 
operation  Itself  being  merely  the  result  of 
that  negligence,  giving  rise  to  the  damage 
claimed,  and  there  is  no  denial  but  that  tbe 
operation'  Itself  was  performed.  The  case  la 
not,  therefore,  one  .where  the  husband's  tes- 
timony is  admissible  under  some  exception  to 
the  comnnm-law  rule,  or  where  it  is  admissi- 
ble ex  necessitate  rel,  on  the  grounds  of  pubUc 
policy,  as  in  tbe  case  of  a  criminal  abortion 
performed  on  tbe  wife,  or  a  fraud  or  an  as- 
sault perpetrated  oa  ber  by  her  husband,  or 
by  others  through  tbe  husband's  agency. 
Such,  for  example,  are  tbe  cases  cited  by 
plaintiff,  to  wit,  Turner  v.  Overall,  172  Mo. 
271,  72  S.  W.  644,  Henry  v.  Sneed,  9»  Mo. 
40T,  12  S.  W.  663,  17  Am.  St  Rep.  580, 
Moeckel  v.  Helm,  134  Mo.  676,  36  S.  W.  226, 
and  Cramer  v.  Hurt  164  Mo.  112,  117,  120, 
55  S.  W.  258,  77  Am.  St  Rep.  TK.  In  Or- 
chard V.  Collier,  171  Mo.  890,  899,  71  S.  W. 
677,  the  Supreme  Court  held  that,  while  it 
was  proper  to  prove  by  the  husband  certain 
things  he  did,  he  having  been  shovra  to  be 
the  wife's  agent,  yet  that  It  was  error  to  per- 
mit him  to  testify  to  things  not  done  by  him 
as  the  agent  for  his  wife,  as  tbe  disqualifica- 
tion existing  at  common  law  "was  not  re- 
moved by  that  or  any  other  statute."  It 
would  seem  that  sudi  holding  is  applicable 
to  this  case,  since  clearly  tbe  bads  of  the  suit 
is  not  in  reference  to  tbe  way  In  which  the 
second  operation  was  performed,  nor  was 
either  the  decision  to  operate  or  the  operation 
itself  a  matter  of  business  or  business  trans- 
action had  with  or  conducted  by  the  huEA>and 
as  the  agent  of  his  wife.  For  the  foregoing 
reasons,  we  entertain  the  view  that  tbe  tes- 
timony of  tbe  husband  was  erroneously  ad- 
mitted, and  the  Judgment  should  on  this  ac- 
count be  reversed,  and  the  cause  remanded 
for  a  new  trial  U  there  Is  sufficient  evidence 
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remaining  In  tba  case  to  joetUy  Its  submis- 
sion to  a  Jai7. 

[3-5]  Should  the  defendant's  demurrer  to 
the  evidence  have  been  sustained?  The  bur- 
den la  («  plaintiff  to  show,  not  only  that  de- 
fendant made  a  mistake  in  diagnosing  her 
condition  and  In  deciding  upon  and  advising 
the  second  operation,  but  sbe  must  also  show 
that  snch  was  a  negligent  mlstalce,  and  that 
the  operation  was  so  palpably  unnecessary 
that  a  surgeon  of  ordinary  care  and  prudence 
would  not  liave  advised  nor  umdertaken  it 
Vanhooser  v.  Berghoff,  90  Mo.  487,  3  S.  W. 
72;  Fansette  v.  Orlm,  193  Mo.  App.  585,  1S6 
S.  W.  1177;  Nevinger  v.  Haun,  197  Mo.  App. 
416,  196  S.  W.  39;  Spain  v.  Burch,  169  Mo. 
App.  94,  154  S.  W.  172.  And  the  question  of 
whether  defendant  was  negligent  in  making 
the  diagnosis  and  In  deciding  upon  the  opera- 
tion must  be  determined  In  the  light  of  the 
cimditions  as  they  existed  before  the  opera- 
tion was  performed.  In  other  words,  if  con- 
ditions were  such  as  to  lead  a  surgeon  of  oi^ 
dinary  care  and  skill  to  think  that  plaintiff 
was  not  pregnant,  or  even  that  as  a  remote 
possibility  she  might  be,  and  yet  an  operation 
was  necessary,  and  defendant  In  the  honest 
exercise  of  his  I>est  judgment  thought  an  op- 
eration was  proper,  then  defendant  would  not 
be  liable,  even  though  It  afterward  turned 
out  that  defendant  was  mistaken  in  diagnos- 
ing plaintiff's  condition.  Fausette  v.  Grim, 
supra;  Langford  v.  Jones,  18  Or.  307,  322,  22 
Pac.  1064;  21  B.  C.  L.  388;  Staloch  t.  Holm, 
100  Minn.  276,  111  N.  W.  264,  9  L.  R.  A.  (N.  S.) 
712.  And  it  Is  also  true,  it  there  were  condi- 
tions existing  such  as  to  raise  a  question 
whether  an  operation  was  advisable  or  prop- 
er, then  the  question  of  whether  the  defend- 
ant's decision  to  operate  was  negligent  or  not 
should  be  gathered  from  the  opinions  and  tes- 
timony of  those  who  have  special  knowledge 
and  are  qualified  to  speak  on  such  matters. 
Moore  y.  St  liouls  Transit  Co.,  226  Mo.  689, 
706, 126  S.  W.  1013;  Farrell  v.  Haze,  157  Mich. 
374,  380-39Si  122  N.  W.  197;  McGraw  v. 
Kerr,  23  Colo.  App.  163,  128  Pac.  870,  873; 
Adolay  V.  Miller,  60  Ind.  App.  656,  111  N.  B. 
813,  315;  GetcheU  v.  Hill,  21  Minn.  464,  466; 
Pettlgrew  v.  Lewis,  46  Kan.  78,  81,  26  Paa 
458;  Ball  t.  Skhiner,  134  Iowa,  298,  308,  111 
N.  W.  1022;  Spaulding  r.  Bliss,  83  Mich.  311, 
47  N.  W.  210;  Bwing  v.  Goode  (C.  C.)  78  Fed. 
442. 

But  in  the  case  at  bar  there  is  a  dispute 
over  the  following  matters:  Whether  there 
were  any  such  existing,  untoward,  and  abnor- 
mal conditions ;  whether  the  defendant  made 
as  full  and  as  exhaustive  an  examination  as 
be  should  have  don^  before  deciding  upon 
what  should  be  done;  whether  be  did  not 
carelessly  assume  that  plaintiff  was  not  preg- 
nant merely  because  he  had  removed  her 
ovaries,  when  he  knew  he  had  left  a  small 
portloa  of  one  of  them,  and  knew,  or  should 


have  known,  as  a  medical  man,  that  it  was 
not  impossible  for  her  to  become  pregnant. 

According  to  plaintiff's  testimony,  the  doc- 
tor, upon  placing  his  hand  upon  her  abdomen, 
at  once  announced  that  sbe  was  pregnant,  but 
when  he  learned  he  had  removed  her 
ovaries  he,  with  no  examination  other  than 
pressing  upon  her  abdomen,  said  she  had  a 
tumor,  and  advised  an  operation.  She  fur- 
ther says  that  he  could  move  her  womb  free- 
ly, although  not  so  far  as  ordinarily,  on  ac- 
count of  Its  size;  that  all  he  did  was  to  press 
his  hands  upon  her  abdomen;  that  her  symp- 
toms were  the  same  as  in  the  case  of  her 
other  pregnancies,  and  that  she  told  him  so; 
that  she  bad  no  pains,  except  that  she  had  a 
pain  In  the  pit  of  her  stomach  when  sbe  had 
the  "flu"  in  January;  that  her  nerves  did  not 
bother  her;  that  she  told  him  repeatedly  she 
thought  she  was  pregnant  and  says  she  would 
not  have  worried  about  the  growth  In  her 
womb  had  not  the  doctor  told  her  it  could 
not  be  pregnancy ;  that  she  had  nothing  in  the 
way  of  adhesions  tying  her  womb  down,  but 
had  perfect  freedom  of  movement  and  the 
evidence  was  that  a  few  days  before  going  to 
the  hospital  she  assisted  in  i>ai)erlng  her 
house,  including  the  ceiling,  and  experienced 
no  difficulty  In  getting  her  arms  up  to  do  so; 
that  the  doctor  told  her  it  was  a  tumor,  and 
not  pregnancy;  that  he  said  nothing  about  ad- 
hesions or  about  making  a  merely  exploratory 
<^)eratlon  to  learn  what  was  the  matter. 

Dr.  Clartc,  her  family  physician,  gave  tes- 
tim<»y  tending  to  show  that  when  he  exam- 
ined her  before  the  first  operation  be  found 
her  ovaries  free  in  the  abdomen,  not  enlarged 
and  not  tender;  that  the  child,  bom  July  19, 
was  a  failj  deTeloi>ed  nine-months  child; 
consequently  she  was  7  months  along  when 
the  defendant  finally  examined  and  operated 
on  her.  The  substance  of  bis  testimony  is 
that,  while  adhesions  could  cause  an  abor- 
tion or  premature  birth,  it  would  all  depend 
on  (he  extent  thereof,  and  that  adhesions  to 
such  an  extent  as  to  cause  that  would  prevent 
the  fetus  from  growing,  and  a  woman  "cer- 
tainly would  not"  be  able  thus  to  carry  a  child 
to  a  period  of  seven  months;  that  although 
adhesions  arise  from  infected  conditions  and 
follow  an  operation,  the  tendency  Is  for  na- 
ture to  eliminate  them,  and  frequently  they 
disappear  In  a  short-  time.  In  other  words, 
there  is  sufficient  evidence  in  the  record  to 
make  it  an  Issue  of  fact  as  to  whether  plain- 
tiff's pregnancy  was  anything  other  than  a 
normal  pregnancy,  unaccompanied  by  adhe- 
sions which  bound  the  womb  down  to  such  an 
extent  as  to  prevent  pregnancy  from  being 
discovered  had  a  careful  investigation  been 
made,  or  to  cause  plaintiff  to  be  in  such  a 
condition  as  to  reasonably  give  rise  to  the 
thought  that  the  second  operation  should  be 
bad.  The  mere  fact  that  plaintiff  became 
pregnant  notwlthstanillng  she  had  only  a 
small  portion  of  one  ovary  left  does  not  of 
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Itself,  show  fhat  her  pregnancy  was  ahnormal, 
1.  e.,  that  abnormal  conditions  existed  with 
that  pregnancy,  for  the  expert  evidence  is 
that  a  woman  with  only  a  small  piece  of  ovary 
may  become  pregnant,  and  if  a  small  piece  of 
the  ovary  Is  left  it  will  function,  and  if  It  does, 
and  the  same  is  Impregnated  with  the  male 
germ,  pregnancy  will  result.  Knowledge  of 
this  fact  would  not  Justify  a  physician  in,  at 
once,  and  wltiiout  careful  examination.  Jump- 
ing to  the  premature  conclusion  that  plaintiff 
bad  a  tumor. 

There  was  evidence,  even  from  the  expert 
witnesses  offered  by  defendant,  that  if  at  the 
time  plaintiff  was  operated  on  the  second 
time  she  had  perfect  freedom  of  movement 
in  every  way  and  her  symptoms  and  condi- 
tion were  no  different  from  those  of  her 
other  pregnandes,  and  she  told  the  doctor 
she  had  been  pregnant  and  had  borne  chil- 
dren twice  before  and  thought  she  was  preg- 
nant again  and  the  doctor,  only  two  months 
before  the  birth  of  a  fully  developed  full-peri- 
od child,  merely  pressed  his  hand  across  her 
abdomen  and  decided  she  had  a  tumor,  then 
such  was  not  a  suCBdent  and  careful  examin- 
ation. There  was  also  evidence  that  "bal- 
lottement"  was  one  of  the  tests  proper  to  be 
used,  and  that  the  beating  of  the  fetal  heart 
could  be  determined  by  the  use  of  the  stetho- 
scope. The  defendant  says  he  did  not  use  the 
stethoscope,  and,  If  plaintiff's  evidence  is 
true,  he  did  not  use  the  ballottement.  There 
was  also  expert  evidence  to  the  effect  that  if 
at  seven  months  the  uterus  and  its  contents 
could  be  manipulated  freely  from  side  to  side 
and  there  was  no  pain,  no  catching  or  holding 
on  the  Inside  and  no  hindrance  to  the  free- 
dom of  movement  the  diagnosis  would  be  that 
there  were  no  adheslcms — at  least,  no  adhe- 
sions dense  enough  to  Interfere  with  pregnan- 
cy or  childbirth  and  a  woman  could  go  through 
the  latter  all  right 

[6]  So  that  the  question  of  whether  there 
was  evidence  of  negligence  on  the  part  of  de- 
fendant oomes  down  at  last  to  whether  the 
facts  and  conditions  were  as  claimed  by  plain- 
tiff, or  whether  they  were  as  asserted  to  be  by 
defendant.  If  they  were  as  plaintiff  says 
they  were,  then  there  was  evidence  from 
which  the  Jury  could  find  that  proper  care 
and  precautl<m  was  not  taken.  After  a  care- 
ful study  of  the  record,  we  have  come  to  the 
conclusion  that,  aside  from  the  husband's 
testimony,  plaintiff  had  sufficient  evidence  to 
go  to  the  Jury,  though  this  conclusion  has 
been  readied  not  without  considerable  dli9- 


culty,  at  least  in  the  mind  and  on  the  part  of 
the  author  hereof.  There  are  some  things 
which  may  appear  to  cast  doubt  upon  the  ex- 
tent to  which  plaintiff  goes  in  asserting  her 
facts,  but  these  are  matters  for  the  jury  to 
pass  upon  in  deciding  the  question  of  her 
credibility;  they  do  not  destroy  her  testimony 
altogether. 

Neither  are  we  able  to  say  tliat  there  Is  no 
evidence  whatever  tending  to  show  that  plain- 
tiff has  suffered  no  iU  effects  from  the  sec^ 
ond  operation.  Of  course  she  did  suffer  pain 
and  worry  as  a  result  of  it.  Whether  her 
present  wealc  and  nervous  condition  is  a  re- 
sult thereof  or  not  we  cannot  say.  Dr.  Clark, 
however,  undoubtedly  says  that  It,  in  connec- 
tion with  the  worry  produced  thereby,  ooold 
produce  such  a  condition.  We  note  that  the 
record  discloses  that  the  plaintiff  had  the 
"flu"  In  January  preceding  the  second  opera- 
tion, Juat  how  mudi  of  her  present  condition 
may  be  traceable  to  that  we  do  not  Isnow,  nor 
is  any  mention  of  that  fact  made  by  either 
side.  No  doubt  the  second  operation,  if  un- 
necessary, did  not  add  to  her  recuperative 
powers.  We  cannot  say,  however,  that 
plaintiff  has  suffered  no  111  effects  from  the 
second  operation,  and  the  contention  that 
her  present  weak  and  nervous  condition  Is 
not  the  result  of  the  operation  would.  If  es- 
tablished, go  only  to  the  extent  of  her  re- 
covery; it  would  not  necessarily  entitle  de- 
fendant to  have  his  demurrer  to  the  evi- 
dence sustained. 

A  number  of  criticisms  are  made  of  the  in- 
structions which  need  not  be  noticed.  Those 
submitting  the  question  whether  defendant 
was  negligent  In  diagnosing  plaintiff's  condi- 
tion "and  advising  and  performing  the  surgi- 
cal operation"  of  May  20  could  perhaps  have 
been  more  accurately  drawn  if  they  had  been 
so  worded  as  to  clearly  set  forth  that  the  neg- 
ligence as  to  the  last-named  matter  was  in 
deciding  to  perform  the  operation,  or  in  un- 
dertaking it  at  all,  rathei  than  in  the  per- 
forming of  it,  L  e.,  the  manner  of  its  per- 
formance. However,  there  was  no  da'im,  and 
no  evidence,  of  any  negligence  in  the  manner 
of  its  performance,  and  hence  it  is  not  rea- 
sonable to  suppose  that  the  Jury  could  have 
been  misled  by  the  expression  used.  But  it 
would  doubtless  be  better  to  avoid  any  possi- 
ble ambiguity  in  this  regard. 

The  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  triaL 

All  concur. 
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(Supreme  Court  of  Texas.    May  18,  1921.) 

Divorce  «=»324— Father's  liability  to  maintain 
obild   not  lost  by  divorce  decree  awardlnB 
custody  to  mother  without  provisloi  for  sup- 
port. 
A  father,  owning  an  adequate  estate,  could 
be  required  to  pay  the  value  of  necessaries  for 
Ilia    minor    children    when    furnished    by    the 
mother,  from  her  own  adequate  estate,  after 
divorce  decree   awarding  the   custody  of  the 
children  to  the  mother  and  failing  to  provide 
for  their  maintenance;    the  father  not  being 
relieved  of  his  primary  duty  to   support  the 
children  by  a  divorce  decree   which  is   either 
silent  ap  to  their  custody  and  maintenance  or 
•wards  their  custody  to  the  mother. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  M.  B.  GuUy  against  T.  B.  QuUy. 
From  a  Judgment  for  plaintiff,  the  defend- 
ant appealed  to  the  Court  of  CivU  Appeals, 
wbich  r^ormed  and  affirmed  the  Judgment 
(184  S.  W.  (S66),  and  the  defendant  brings 
error.  Judgment  of  the  Court  of  OivU  Ap- 
peals affirmed. 

H.  N.  Nelson,  of  Carthage,  for  plaintlft  in 
error. 

Young  &  Toung,  of  Marshall,  for  defend- 
ant in  error. 

GREENWOOD,  J.  By  decree  of  the  dis- 
trict court  of  Panola  county,  entered  in  1912. 
defendant  in  error,  Mrs.  M.  E.  GnUy,  was 
granted  a  divorce  from  plaintlft  in  error,  T. 
R.  Golly,  and  the  custody  of  their  seven  mi- 
nor children.  OPhe  decree  ordered  partition  of 
the  community  property,  including  968.90 
acres  of  land,  a  sawmill,  atooka  of  lumber 
and  merchandise,  60  bales  of  cotton,  etc.,  and 
■et  aside  the  homestead  of  6.37  acres  of 
land  and  certain  appurtenant  personalty  for 
the  use  of  defendant  in  error  and  her  minor 
children  so  long  as  any  one  of  them  .was  un- 
der age  or  was  an  unmarried  daughter.  The 
decree  adjudged  667^  acres  of  land/  to 
plaintiff  In  error  as  his  separate  estate.  By 
appropriate  recital  the  court  reserved  Juris- 
diction to  make  provision  for  the  mainte- 
nance of  the  minors. 

In  1913  the  court  rendered  a  final  Judg- 
ment partitioning  the  community  property, 
In  accordance  with  its  previous  decree,  and 
at  the  same  time  the  court  fixed  $100  per 
month  as  an  allowance  for  the  support, 
maintenance,  and  education  of  the  minors, 
and  adjudged  that  same  be  paid  one-half  by 
deCendant  in  error  and  one-half  by  plaintiff 
in  error. 

Upon  the  refusal  of  plaintiff  in  error  to 
pay  one-half  of  the  minors'  monthly  allow- 
ance, defendant  in  error  applied  for  and  ob- 
tained an  order  of  the  court  <)irectlng  the 
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sale,  in  satisfaction  of  same,  of  a  portion 
of  the  community  property  which  had  been 
partitioned  to  plaintiff  in  error.  On  appeal 
the  order  was  reversed;  the  provision  for 
the  monthly  allowances  to  the  minors  being 
held  Inoperative  and  void.  GuUy  t.  Gully, 
(Civ.  App.)  173  S,  W.  117& 

Afterwards  this  suit  was  brought  to  re- 
cover of  plaintiff  in  error  the  amount  ex- 
pended by  defendant  in  error  subsequent  to 
the  decree  of  divorce  for  necessaries  for  the 
children.  In  the  trial  court  defendant  in 
error  recovered  a  Judgment  for  such  expend- 
itures as  were  found  to  have  been  reason- 
able and  necessary  for  the  support  of  the 
children.  On  appeal  the  Texarkana  Court 
of  Civil  Appeals  reversed  this  Judgment  and 
rendered  Judgment  for  defendant  in  error 
for  one-half  the  amount  recovered  In  the 
court  below,  one  of  the  Justices  dissenting 
on  the  ground  that  defendant  in  error  ought 
to  have  been  denied  any  recovery  whatever. 
Gully  V.  Gully,  184  S.  W.  655. 

The  Judges  of  the  Court  of  OItII  Appeals 
concurred  in  the  view  that  the  duty  rested 
primarily  on  the  father,  during  the  mar- 
riage, to  support  the  mhior  children.  A  ma- 
jority of  the  Judges  concluded  that,  when 
the  marriage  relation  was  terminated  by 
the  decree  of  divorce  with  an  award  of  the 
custody  of  the  children  to  the  mother,  then, 
the  duty  to  {»'ovide  necessary  support  for 
the  children  rested  equally  on  the  father  and 
mother.  The  minority  Judge  considered  that 
the  duty  to  sun>ort  followed  the  custody 
and  passed  to  the  mother  alone. 

The  assignments  here  urge  that  the  Judg- 
ments in  the  divorce  suit  dissolving  the 
bonds  of  matrimony  between  the  husband 
and  wife,  awarding  the  custody  of  the  mi- 
nor children  to  the  wife,  and  settling  the 
property  rights  of  the  husband  and  wife,  had 
the  legal  effect  to  absolve  the  husband  from 
any  obligation  to  support  the  Children,  or  to 
make  his  obligation  secondary  to  that  of 
the  wife,  or  had  the  legal  effect  to  at  least 
absolve  the  husband  from  any  obligation  for 
the  children's  support  which  could  be  enforc- 
ed otherwise  than  by  further  proceedings 
in  the  divorce  suit. 

The  Judgments  in  the  divorce  suit,  togeth- 
er with  the  adjudication  of  the  invalidity 
of  the  order  for  stipulated  monthly  allow- 
ances, had  the  same  effect,  in  so  far  as  this 
controversy  is  concerned,  as  if  the  court 
had  simply  decreed  the  divorce  and  award- 
ed the  custody  of  the  children  to  the  mother. 
Apart  from  the  provision  of  a  homestead 
and  its  furnishings,  for  which  no  compensa- 
tion was  sought  in  this  action,  there  is  noth- 
ing in  the  Judgments  not  in  every  Judgment 
of  divorce  awarding  the  children  to  the 
mother's  custody,  which  could  impair  the  ob- 
ligation of  either  parent  to  support  the  chil- 
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flren,  except  the  order  for  monthly  allow- 
ances, which  was  adjudged  void. 

T*e  truly  Important  question  to  be  de- 
cided is  whether  the  father,  owning  an  ade- 
quate estate,  can  be  required  to  pay  the  val- 
ue of  necessaries  for  his  minor  children, 
when  furnished  by  the  mother,  from  her 
own  adequate  estate,  after  the  mother  has 
been  divorced  from  the  father,  and  after 
the  custody  of  the  children  h'as  been  adjudg- 
ed to  the  wife;  the  decree  of  divorce  fallmg 
to  provide  for  the  children's  maintenance. 

The  dedslons  In  Texas  uniformly  recog- 
nize and  declare  that  both  parents  are 
charged  with  a  natural  and  legal  duty  to 
support  their  children  during  minority. 

Perhaps  the  parent's  natural  duty  has  no- 
where been  better  stated  than  by  the  court, 
speaking  through  Judge  Brown,  in  State  v. 
Deaton,  93  Tex.  24t,  64  S.  W.  903,  when  he 
said: 

"God,  in  his  wisdom,  has  placed  upon  the  fa- 
ther and  mother  the  obligation  to  nurture,  edu- 
cate, protect,  and  guide  their  offspring,  and 
has  qualified  them  to  discharge  these  import- 
ant duties  by  writing  in  their  hearts  sentimeots 
of  affection  and  establishin);  between  them  and 
their  children  ties  which  cannot  exist  between 
the  children  and  any  other  persons." 

▲  succinct  statement  of  the  parent's  legal 
duty  was  made  in  Judge  Stayton's  opinion 
in  6.  H.  &  H.  By.  Co.  v.  Moore,  59  Tex.  68, 
46  Am.  Bep.  265,  as  follows: 

"The  parent  is  under  a  legal  obligation  to 
educate  and  maintain  the  child,  and  it  has  no 
legal  claim  upon  others  to  perform  that  duty." 

Our  statutes  define  a  "neglected  child"  as 
one  who  has  not  proper  parental  care,  and 
make  it  a  misdemeanor  for  "any  parent"  to 
willfully  or  without  Justification  neglect  or 
refuse  to  provide  for  the  support  and  main- 
tenance of  his  or  her  child  under  the  age  of 
16  years  In  destitute  or  necessitous  circum- 
stances. Article  2184,  B.  S.;  chapter  101, 
Acts  83d  Leg.  (Vernon's  Ann.  Pen.  Code 
1916,  art.  640a);  White's  Penal  Code,  p.  1828. 

The  court  is  enjoined,  in  decreeing  a  di- 
vorce, to  respect  the  rights  of  the  children, 
in  disposing  of  the  estates  of  both  parents. 
Article  4034,  B.  S.  In  order  to  provide  rev- 
enues for  the  maintenance  of  the  children, 
the  Interest  of  each  parent  in  the  commu- 
nity pr(^erty  and  the  separate  property  of 
both  parents  may  be  utilized,  subject  alone 
to  the  statutory  limitation  that  neither  par- 
ent be  divested  of  title  to  realty.  Fitts  v. 
Fitts,  14  Tex.  454;  Rice  v.  Bice,  21  Tex.  58. 
Thus  the  la,w  regards  the  right  of  minor 
children  to  maintenance  as  paramount  to 
the  rights  of  the  parents  to  the  use  of  any 
and  all  property  belong^g  to  them. 

A  duty  could  not  be  more  plainly  defined 
as  legal  than  by  providing  means  for  its 


enforcement  In  both  civil  and  criminal 
courts;  and  there  can  be  no  question  about 
it  resting  on  those  against  whom  it  is  ex- 
pressly made  enforceable. 

Though  both  parents  are  under  the  daty, 
legal  as  well  as  moral,  to  support  and  edu- 
cate their  children  during  minority,  the  du- 
ty rests  primarily  in  this  state,  without 
doubt,  upon  the  father. 

The  court  said  in  Magee  v.  White,  23  Tex. 
192: 

"We  are  of  opinion  that  the  law  imposes  up- 
on the  husband  the  obligation  to  support  his 
wife  and  children.  If  he  have  separate  prop- 
erty, and  there  is  no  common  property,  it 
cannot  for  a  moment  be  pretended  that  bis  sepa- 
rate property  ieannot  be  charged  for  neces- 
saries for  the  support  of  his  family.  The 
law  recognizes  him  as  the  bead  of  bis  family. 
It  declares  that  he  shall  support  his  children, 
because  every  man  is  under  obligation  to  pro- 
vide for  those  descended  from  his  loins.  Black- 
stone." 

The  doctrine  of  Magee  v.  White  is  reaf- 
firmed as  settled  law  in  Hutchinson  v.  Un- 
derwood, 27  Tex.  256. 

The  father's  primary  obligation  was  the 
necessary  foundation  of  the  court's  declara- 
tion by  Chief  Justice  Hemphill  In  Rice  v. 
Bice,  21  Tex.  68,  that  where  on  divorce  the 
minors  were  intrusted  to  the  mother,  the 
funds  for  their  support  must  be  furnished 
by  the  father,  but,  where  the  minors  were 
intrusted  to  the  father,  he  was  bound  for 
their  maintenance. 

On  no  otbcfr  theory  than  that  the  legal  du- 
ty of  the  father  Is  both  primary  and  continu- 
ing can  be  upheld  the  settled  doctrine  in 
this  state  that  a  recovery  of  damages  by  a 
child  on  account  of  the  death  of  his  fa- 
ther may  be  sustained  for  the  entire  cost 
of  his  support  until  he  becomes  of  age, 
though  the  <AiId  Is  in  the  custody  of  his 
mother,  by  whom  he  Is  supported,  and 
though  he  has  no  expectation  of  any  volun- 
tary contribution  to  his  support  from  the 
father.  I.  &  G.  N.  B.  B.  Co.  v.  Culpepper, 
19  Tex.  Civ.  App.  182,  46  S.  W.  923,  926; 
Taylor  v.  S.  A.  Gas  4  Elec.  Co.  (Civ.  App.) 
93  S.  W.  675;  G.,  O.  &  S.  F.  By.  Co.  v.  Dela- 
ney,  22  Tex.  Civ.  App.  427,  55  8.  W.  538;  G., 
C.  &  S.  F.  By.  Co.  V.  Anderson  (Civ.  App.) 
126  S.  W.  930;  S.  A.  &  A.  P.  t.  Boyed,  201  S. 
W.  220. 

We  do  not  think  that  a  decree  of  divorce 
which  is  either  silent  as  to  the  children's 
CTistody  and  maintenance  or  which  awards 
their  custody  to  the  mother  relieves  the  fa- 
ther of  his  primary  duty  to  support  the  dill- 
dren. 

The  duty  to  support  a  minor  child  is  im- 
posed primarily  on  the  father  in  the  inter- 
est of  the  child.  The  chief  concern-  of  the 
state  is  the  child's  welfare;    It  is  best  for 
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the  child  to  Impose  the  duty  in  the  first 
Instance  on  the  father,  because  human  ex- 
perience demonstrates  that  he  is  best  able 
to  perform  the  duty.  It  is  as  much  to  the 
advantage  of  the  child  that  the  primary  ob- 
ligation of  the  father  continue  after  as  be- 
fore the  divorce.  Being  blameless  with  re- 
^tect  to  the  fault  occasioning  the  divorce, 
the  child  certainly  ought  not  to  be  thereby 
deprived  of  a  right  of  real  and  continuing 
value. 

We  do  not  feel  warranted  In  adopting  the 
conclusion  on  which  Judge  Levy's  majority 
opinion  largely  rests,  that  there  was  no 
reason  save  the  disability  of  the  mother  dur- 
ing coverture  for  making  her  duty  to  sup- 
port the  children  secondary  at  common  law. 
Other  weighty  reasons  may  be  found  in  nat^ 
nral  differences  between  the  sexes  and  in 
the  necessity  to  equalize  parental  burdens. 
Who  can  say  that  the  average  mother,  in- 
spired by  sacriflclal  love,  contributes  less 
to  the  good  of  the  family  than  the  father, 
though  he  performs  every  paternal  duty,  in- 
duding  the  support  of  the  family,  during 
the  marriage,  as  well  as  the  support  of  the 
children,  during  minority,  irrespective  of  di- 
vorce? 

The  mother's  obligatl<m  ought  not  to  be 
made  more  onerous  because  the  custody  of 
the  child  is  confided  to  her  in  promotion  of 
his  highest  interest;  and  in  no  other  mode 
than  is  plainly  indicated  by  explicit  statutes 
ought  Important  parental  duties  be  subject 
to  change. 

The  cases  upholding  the  doctrine  that  a 
decree  of  divorce  awarding  the  custody  of 
a  child  to  the  mother  shifts  the  duty  to 
maintain  the  child  from  the  father  to  the 
mother  appear  to '  be  mainly  grounded  on 
the  view  that  the  right  to  the  custody  and 
services  of  the  child  and  the  duty  to  support 
and  educate  are  reciprocal,  so  that  discharge 
of  the  duty  necessarily  follows  deprivation 
of  the  right. 

In  order  for  this  view  to  be  sound,  the 
father's  duty  to  the  child  must  rest  on  ad- 
vantage to  the  father,  which  is  the  opposite 
of  what  we  deem  the  true  conception.  The 
real  design  of  the  duty  is  to  develop  the 
child  as  perfectly  as  possible,  physically, 
mentally,  and  spiritually.  It  Is  to  attain 
the  same  result  that  the  father  Is  deprived 
of  the  diild's  custody.  In  the  eye  of  the 
law  the  attainment  of  this  result  Justifies 
whatever  deprivation  the  father  must  suf- 
fer. 

The  father's  duty  Is  all  the  more  Impera- 
tive where  the  child,  on  account  of  youth  or 
affliction,  renders  no  services.  That  is  con- 
clusive against  the  duty  being  grounded  on 
materia]  benefit  to  the  parent  Instead  of  on 
the  need  of  the  child. 

In  Dunbar  v.  Dunbar,  190  V.  S.  351,  23 
Suit.  Ct  757.  47  L.  Ed.  1084.  it  was  beld 


that  the  father's  common-law  obligation  to 
support  ills  children  continued  throughout 
their  minority  and  was  enforceable  despite 
the  father's  discharge  in  bankruptcy,  subse- 
quent to  a  decree  of  divorce  awarding  the 
custody  of  the  children  to  the  mother. 

Most  of  the  reported  cases,  especially  the 
later  cases,  sustain  the  conclusion  that  a 
decree  of  divorce  which  awards  the  custody 
of  the  child  to  the  mother  and  makes  no  pro- 
vision for  the  child's  support  does  not 
terminate  the  father's  duty  of  maintenance. 
Evans  V.  Evans,  125  Tenn.  112,  140  S.  W. 
745,  Ann.  Gas.  18130,  295,  and  note  page 
296;  note  Ann.  Gas.  1915D,  813;  19  C.  J. 
354. 

The  case  of  Hall  ▼.  Fields,  81  Tex.  558, 
17  S.  W.  82,  presented  the  question  as  to 
whether  a  constituent  of  his  family  survived 
the  father  so  that  bis  residence  homestead 
was  exempt  from  administration  for  the 
payment  of  the  debts  against  his  estate, 
where  the  father  resided  alone  on  the  home- 
stead after  being  divorced  by  a  decree 
awarding  the  custody  of  his  minor  children 
to  their  mother,  who  thereafter  held  the 
children  in  her  actual  custody.  It  was  de- 
termined that  the  minors  were  nevertheless 
constituents  of  the  father's  family,  the  court 
saying  that  the  award  of  the  custody  of 
the  children  to  the  mother,  made  no  differ- 
ence in  their  right  to  the  exemption,  for  the 
reason  that— 

"Their  father  was  still  legally  bound  for 
their  support,  and  it  would  be  a  double  mis- 
fortune to  them  to  be  deprived,  on  account  of 
the  onhappy  termination  of  the  marriage  of 
their  father  and  mother,  both  of  their  right  to 
the  society  and  protection  of  the  father. 
*  *  *  They  have  no  home;  they  are  the 
mjnor  children  of  a  father,  the  bead  of  a  fam- 
ily, who  has  died  leaving  a  homestead." 

It  was  determined  in  Speer  t.  Sykes,  102 
Tex.  451, 119  S.  W.  86,  152  Am.  St.  Rep.  896. 
that  the  residence  of  the  father  continued 
exempt  from  execution  after  the  rendition 
of  a  decree  of  divorce,  with  award  of  his 
children  to  the  custody  of  the  wife.  In 
Judge  Brawn's  opinion  it  is  said: 

"The  fact  that  the  court  awarded  the  cus- 
tody of  the  minor  children  to  the  wife  did  not 
deprive  Sykes  of  his  paternal  interest  in  them, 
nor  did  it  discharge  liim  from  bis  legal  and 
moral  obligation  to  care  for  and  support  them. 
They  were  atill  his  offspring  and  a  part  of  liis 
family." 

These  cases  are  conclusive  that  the  obli- 
gation of  the  father  is  not  discharged  by  the 
loss  of  the  custody  of  his  children.  As  the 
head  of  the  family  be  is  primarily  respon- 
sible for  the  children's  support  prior  to  di- 
vorce;.    Continuing  the  head  of  a  family, 
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of  which  the  children  remain  a  part,  sub- 
sequent to  the  divorce  and  the  loss  of  their 
custody,  his  primary  liability  continues. 

In  determining  the  duty  of  the  husband 
to  supply  necessaries  to  his  children,  be- 
fore or  after  diTorce^  it  Is  to  be  borne  in 
mind  that  his  duty  corresponds  to  his  fi- 
nancial ability,  having  due  regard  to  all  his 
lawful  obligations,  which  may  Include  those 
assumed  to  another  wife  and  to  other  chil- 
dren, and  In  no  event  is  he  liable  for  food, 
clothing,  attention,  or  education  other  than 
such  as  Is  suitable  to  his  and  their  drcum- 
stances  in  life.  Moreover,  since  we  treat 
his  duty  as  a  continuing  primary  one,  the 
father  should  not  be  held  liable  when  he 
has  actually  supplied  his  children  with  their 
reasonable  necessaries.  In  a  suit  to  recover 
the  value  of  necessaries  furnished  minor 
children  the  burden  to  prove  that  he  has 
supplied  the  children  with  necessaries  Is  on 
the  father.    Parsons  v.  Keyes,  43  Tex.  659. 

Again,  circumstances  may  exist  under 
which  the  father  would  be  entitled  to  be  re- 
lieved of  his  primary  obligation,  Just  as  the 
court  has  already  determined  that  the  moth- 
er may  be  entitled  to  be  relieved  of  her  ob- 
ligation, on  adequate  equitable  considera- 
tions. Freybe  v.  Tleman,  76  Tex.  280,  X3 
S.  W.  370;  Rivers  v.  Rivers  (Qv,  App.)  1S3 
S.  W.  526. 

In  pronouncing  a  decree  of  divorce,  it  Is 
within  the  power  of  the  court  to  make  suit- 
able provision  for  the  maintenance  of  the 
children  by  means  of  the  property  of  both 
parents.  Where  the  court  has  provided  for 
the  children's  support  and  education  in  the 
decree  of  divorce,  such  provision  excludes 
liability  therefor  otherwise  than  as  ordered 
by  the  court  rendering  the  decree. 

It  is  now  settled  that  the  power  of  the 
court  granting  a  divorce  to  make  suitable 
provision  for  the  children  out  of  the  revenue 
of  the  property  of  the  parents  Is  a  continu- 
ing one,  BO  that  complete  Justice  may  be 
done  In  the  light  of  the  varying  conditions 
of  the  children  and  of  the  parents,  and  the 
court's  continuing  authority  may  be  invok- 
ed to  safeguard  the  rights  of  the  parents  as 
well  as  those  of  the  children.  Bemus  r.  Be- 
mus,  63  Tex.  Civ.  App.  148,  133  S.  W.  603; 
Pluramer  v.  Plummer  (Civ.  App.)  154  S.  W. 
698. 

Here  the  court  decreeing  the  divorce  did 
not  undertake  to  provide  for  the  support  of 
the  children  save  in  a  manner  decreed  to  be 
void.  As  the  Judgment  of  the  Court  of  Civ- 
il Appeals  does  no  more  than  to  partially 
enforce  an  obligation  resting  primarily  on 
plalntifF  In  error  and  from  which  he  had 
not  been  absolved,  and  as  plaintiff  in  error 
alone  complains  of  that  Judgment,  It  fol- 
lows that  the  Judgment  should  be  affirmed; 
and  It  is  so  ordered. 


MISSOURI,  K.  ft  T.  RY.  CO.  OF  TEXAS  v. 

PLANO  MILLING  CO.  at  aL 

(No.  23S-3425.) 

(CommlBsion  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Cofflmeroa  «=»33— Shlpmest  heM  Int«rst4te. 

Where  groin  was  shipped  from  Missouri  to 
a  point  in  Texas,  and  the  Texas  purchaser,  on 
paying  the  draft  with  bill  of  lading  attached, 
sold  the  grain  to  a  purchaser  in  another  part 
of  Texas,  and  defendant  railroad  company  be- 
fore arrival  of  the  shipment  issued  a  bill  of  lad- 
ing for  transportation  to  the  new  destination, 
that  shipment  was  interstate. 

2.  Carriers  «=9l77(4) — Connecting  carrier  Is- 
suing bill  of  lading  for  shipment  held  liable 
for  damages,  though  it  did  act  have  posses- 
sion. 

A  car  of  grain  shipped  from  St.  Joseph,  Mo., 
to  Sherman,  Tex.,  was  originally  routed  over 
the  defendant  connecting  carrier's  line,  but  after 
bin  of  lading  was  Issued  tiie  routing  was  diang- 
ed  on  request  of  the  shipper.  The  bill  of  lading 
with  draft  attached  was  forwarded  to  the  pur- 
chaser, who  paid  the  draft,  and,  receiving  the 
bill  of  lading,  presented  the  same  to  the  agent 
of  the  defendant  with  request  that  the  car  be 
forwarded  to  another  point  in  Texas.  The 
agent  accepted  It  and  issued  a  new  bOl  ot 
lading,  though  the  car  had  not  arrived.  A 
month  after  the  car  arrived  in  Sherman,  and 
was  forwarded  by  defendant  to  the  new  destina- 
tion, where  the  grain  was  foand  to  be  in  a  dam- 
aged condition  and  sold  at  a  loss.  Held,  that 
defendant  was  liable  notwithstanding  the  car 
was  transported  to  Sherman  by  an  agency  other 
than  defendant  due  to  the  change  in  the  rout-  ' 
ing;  for  on  notice  to  defendant  that  the  car  was 
in  Sherman  it  was  its  duty  to  transport  the 
same  In  a  reasonable  time. 

Appeal  from  Court  of  Civil  Appeals  of 
Sixth  Supreme  Judicial  District 

Suit  by  the  Piano  Milling  Company  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  and  others,  In  which  J.  G. 
Puterbaugh  intervened.  From  a  Judgment 
for  the  Intervener,  the  named  defendant  and 
another  appealed  to  the  Court  of  Civil  Ap- 
peals, where  Judgment  was  alBrmed  in  part 
and  in  part  reversed  and  rendered  (214  S. 
W.  833),  and  the  named  defendant  brings 
error.  Judgment  ot  Court  of  Civil  Appeals 
affirmed. 

Dinsmore,  McMahan  ft  Dlnsmore,  of  Green- 
ville, and  Wallace  Hughston,  of  McE^inney. 
for  appellant 

J.  E.  Whitehead,  of  Oklahoma  City,  Okl., 
and  Q.  P.  Brown,  of  McKinney,  for  appellee 
Piano  Milling  Co. 

Lee  &  Lomax,  of  Fort  Worth,  and  Bead, 
DlUard,  Smith,  Maxey  ft  Head,  of  Sherman, 
for  appellee  Houston  ft  T.  C.  By.  Co. 

Slay,  Simon  &  Smith,  of  Fort  Worth,  for 
appellee  Walker  Grain  Co. 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  aU  Kor-Numbored  Digests  and  Cidexes 
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SPENCER,  J.  On  Tebruary  24,  1912,  the 
Barke  Grain  Company  delivered  to  the  Chi' 
cago  &  Great  Western  Railway  Company  at 
St  Joseph,  Mo.,  a  car  of  com  which  the 
grain  company  had  sold  to  the  Walker  Grain 
Company  of  Port  Worth.  The  railway  com- 
pany issued  a  bill  of  lading  showing  the 
shipment  to  have  been  consigned  to  the  or- 
der of  the  Burke  Grain  Company  notify  the 
Walker  Grain  Company.  The  car  was  rout- 
ed, according  to  the  bill  of  lading,  over  the 
line  of  the  Initial  carrier  to  Kansas  City, 
and  thence  over  t|ie  Missouri,  Kansas  &.  Tex- 
as Railway  to  Sherman,  Tex.  At  the  request 
of  the  shipiier,  made  February  27th,  the  rail- 
way company  changed  the  routing,  and  the 
shipment  moved  In  accordance  with  this 
change  from  Kansas  City  to  Sherman  over 
the  lines  of  the  Atchison,  Topeka  &  Sante 
P6  Railway,  the  Gulf,  Colorado  &  Sante- F6 
Railway,  and  the  Houston  &  Texas  Central 
Railway  Company.  The  shipper  attached 
the  bin  of  lading,  whl<ai  did  not  show  the 
dianged  routing,  to  a  draft  drawn  on  the 
Walker  Grain  Company.  Upon  presentation 
Walker  Grain  Company  paid  the  draft  and 
thus  procured  the  bill  of  lading. 

On  February  29,  the  Walker  Grain  Com- 
pany, presented  this  bill  of  lading  to  the 
agent  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  with  request  that 
the  car  be  forwarded  to  Piano,  Tex.  In 
compliance  with  the  request,  the  agent  ac- 
cepted the  bill  of  lading  and  Issued  In  lieu 
thereof  Its  bill  of  lading  callhig  for  a  deliv- 
ery of  the  car  at  Piano,  Tex.,  to  the  order 
of  Walker  Grain  Company,  notify  Piano 
Milling  Company,  Piano,  Tex. 

The  Walker  Grain  Company  attached  the 
latter  bill  of  lading  to  a  draft  on  the  Piano 
Milling  Company  for  the  purchase  price  of 
the  car,  which  draft  was  paid  upon  pres- 
entation. 

Immediately  upon  arrival  of  the  car  at 
Sherman  March  12,  1912,  the  agent  of  the 
Houston  &  Texas  Central  Railway  Com- 
pany notified  the  Walker  Grain  Company  of 
Its  arrival,  and  the  grain  company  in  turn 
notified  plaintiff  In  error  and  requested  it 
to  have  the  car  forwarded  to  Piano. 

As  soon  as  the  agent  at  Sherman  learned 
that  the  car  was  Intended  for  delivery  at 
Piano,  It  was  forwarded  there.  The  record 
docs  not  reveal  the  exact  delay  at  Sherman, 
but  It  must  have  been  considerable,  as  de- 
murrage had  accrued,  and  the  car  did  not 
reach  Piano  until  April  13,  1812.  Upon  in- 
spection at  Piano,  the  car  was  found  to  be 
in  a  greatly  damaged  condition  and  was  sold 
at  a  loss. 

This  suit  was  instituted  by  the  Piano  Mill- 
ing Company  against  the  Atchison,  Topeka 
&  Santa  FS  Railway  Company,  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company,  the 
Missouri,  Kansas  A  Texas  Railway  Com- 
pany, the  Houston  tt  Texas  Central  Railway 
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f  Company,  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  the  Chicago  & 
Great  Western  Railway  Company,  and  the 
Walker  Grain  Company  to  recover  the  loss 
sustained.  J.  O.  Puterbaugh,  having  pur- 
chased of  the  milling  company  the  claim  up- 
on which  the  suit  Is  based,  Intervened  to 
assert  his  right  Judgment  of  dismissal  was 
rendered  as  to  the  grain  company  and  the 
first  four  mentioned  railway  companies,  and 
no  appeal  was  taken  from  this  Judgment 

Judgment  was  also  rendered  that  the  mill- 
ing company  take  nothing  by  Its  suit,  and 
that  intervener  recover  against  the  Chicago 
&  Great  Western  Railway  Company  and  the 
Missouri,  E^ansas  &.  Texas  Railway  Com- 
pany of  Texas  In  the  sum  of  $1,292.35.  Up- 
on appeal  the  Court  of  Civil  Appeals  reversed 
and  rendered  the  Judgment  as  to  the  Chicago 
&  Great  Western  Railway  Company,  and  af- 
firmed the  Judgment  as  to  the  Mlssuurt. 
Kansas  &  Texas  Railway  Company  of  Texas, 
214  S.  W.  833.  The  Missouri,  Kansas  &  Tex- 
as  Railway  Company  of  Texas  alone  apiteals. 

The  defendant  In  error  predicates  its  cause 
of  action  against  plaintiff  In  error  upon  the 
theory  that  it  In  good  faith  purchased  the 
order  bill  of  lading  issued  by  plaintiff  in 
error,  paying  value  therefor  and  relying  up- 
on the  recitals  contained  therein  that  the  car 
was  in  its  possession  and  under  its  control. 

[1]  It  Is  admitted  by  the  parties  to  this 
app^  that  the  shipment  was  Interstate. 
That  the  shipment  was  interstate  is  in  accord 
with  the  holding  by  the  Supreme  Court  of 
the  United  States  in  A.,  T.  &  S.  F.  Ry.  Co.  v. 
Harold,  241  U.  S.  371,  36  Sup.  Ct  665,  60 
L.  Ed.  1050. 

[2]  Plaintiff  in  error  Insists  that,  as  the 
court  found  that  It  bad  never  received  the 
car  In  question,  it  was  not  bound  by  the  re^ 
citals  in  the  bill  of  lading  as  to  the  receipt 
of  the  goods,  but  that  It  could  show,  even  as 
against  an  innocent  holder  of  the  I>U1  of 
lading,  that  It  did  not  in  fact  receive  the 
goods,  and  that  therefore  there  was  no  valid 
contract  to  carry  or  deliver  them.  In  sup- 
port of  this  contention  it  relies  upon  Fried- 
lander  V.  Texas  &  P.  Ry.  Co.,  130  U.  S.  424, 
9  Sup.  Ct  670,  32  L.  Ed.  994,  and  The  Carlos 
F.  Roses,  177  U.  S.  665,  20  Sup.  Ct  803,  44 
L.  Ed.  933  which  hold  in  effect  that  the 
agent  of  a  carrier  has  no  authority  to  sign 
a  bin  of  lading  for  goods  not  actually  re- 
ceived, and  If  he  does  so  his  act  does  not 
bind  the  carrier,  even  in  favor  of  an  Inno- 
cent purchaser  of  the  bill  for  valne. 

The  rule  announced  In  those  cases  Is  in- 
applicable here.  In  all  of  those  cases  the 
goods  called  for  by  the  bills  of  lading  were 
never  at  any  time  In  the  actual  or  construc- 
tive possession  of  the  carriers  sought  to  be 
charged;  while  In  this  case  the  carrier  had 
constructive.  If  not  actual,  possession  of  the 
goods.  Plaintiff  In  error  did  not  deny  the 
authority  of  Its  agent  to  Issue  the  bill  of 
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lading  in  lieu  of  the  original  one.  Had  the 
shipment  not  been  diverted.  It  would  have 
reached  the  Texas  state  line,  where  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
connects  with  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  over  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
and  thereafter  carried  by  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  to 
Sherman,  and  bad  it  thereafter  moved,  as 
contemplated  by  the  bill  of  lading  issued  by 
plalntilT  in  error,  the  latter  would  have  de- 
livered it  to  the  Houston  &  Texas  Central 
Railway  Company  for  transportation  to 
Piano. 

The  possession  of  the  original  bill  of  lading 
by  plaintltr  in  error  and  the  execution  of  the 
bill  of  lading  by  it  imposed  the  duty  upon 
it  to  demand  and  receive  the  car  from  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
and  upon  receipt  thereof  to  deliver  the  same 
to  the  Houston  &  Texas  Central  Railway 
Company  to  be  transported  to  Piano.  The 
terms  of  the  bill  of  lading  bound  plaintiff  in 
error  to  transport  the  car  from  Sherman  to 
Piano.  It  Is  not  to  be  excused  from  a  per- 
formance of  its  duty  to  deliver  the  car  at 
Piano  merely  because  the  car  was  found  in 
possession  of  the  Houston  &  Texas  Central 
Railway  Company — the  agrency  selected  by 
it  to  complete  the  haul.  Its  duty  to  have 
the  haul  completed  in  accordance  with  the 
contract  arose  simultaneously  with  the  notice 
to  it  that  the  car  was  in  possession  of  the 
Houston  &  Texas  Central  Railway  Company. 
The  bill  of  lading  became  operative  from  the 
date  of  such  notice.  The  situation  here  is 
somewhat  analogous  to  that  where  a  bill  of 
lading  Is  prematurely  issued  and  the  goods 
called  for  by  the  bill  are  subsequently  de- 
livered. In  such  cases  the  rule,  as  an- 
nounced by  the  Supreme  Court  of  the  United 
States,  Is: 

"It  is  not  only  the  utterance  of  common  hon- 
esty, but  the  declaration  of  judicial  tribunals, 
that  a  delivery  of  soods  to  a  ship  corresponding 
in  substance  with  a  bill  of  lading  given  previ- 
ously, if  intended  and  received  to  meet  the  bill 
of  lading,  malces  the  bill  operative  from  the 
time  of  such  delivery.  At  that  instant  it  be- 
comes evidence  of  the  ownership  of  the  goods. 
Thus  in  Rowley  v.  Bigelow,  12  Pick.  307,  it  is 
said,  a  bill  of  lading  operates  by  way  of  estop- 
pel against  the  master,  and  also  against  the 
shipper  and  indorser.  'The  bill  acknowledges 
the  goods  to  be  on  board  before  the  bill  of  lad- 
ing is  signed.  But  if,  through  inadvertence  or 
otherwise,  the  hill  of  lading  is  signed  before 
the  goods  are  on  board,  upon  the  faith  and  as- 
surance that  tbey  are  at  band,  as  if  they  are 
received  on  the  wharf  ready  to  be  shipped,  or 
in  the  shipper's  own  warehouse,  •  •  •  and 
afterwards  they  are  placed  on  board,  as  and  for 
the  goods  embraced  in  the  bill  of  lading,  as 
against  the  shipper  and  master  the  bill  will  op- 
erate on  those  goods  by  way  of  relation  and 
estoppel.'"  The  Idaho,  93  U.  S.  575,  23  L. 
Ed.  978.    . 


Plaintltr  in  error,  having  declined,  npon  be- 
ing notified  that  the  shipment  was  In  the 
hands  of  the  Houston  &  Texas  Central  Rail- 
way Company,  to  take  any  steps  toward  hav- 
ing the  haul  completed,  thereby  breached  Its 
contract,  and  is  therefore  liable  for  th6  dam- 
ages suffered  as  a  result  of  the  breach. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  af- 
firmed. 

PHIUjIPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


ELDER,  DEMPSTER  &   CO.,   Limited,  v. 

WELD-NEVILLE  CdTTON  CO.,  Inc.* 

(No.   186-3230.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

1.  Trial  «=>404(l)— Findings  should  be  gIvM 
construction  which  supports  Judgment. 

The  entire  findings  of  the  trial  court  should 
be  read  together  and  construed  as  a  whole,  and 
when  they  permit  of  more  than  one  rcaBonable 
construction,  that  construction  should  be  adopt- 
ed which  will  support  the  judgment. 

2.  Shipping  «=>  1 08— Finding  against  general 
custom  fixing  density  of  cotton  held  not  to 
conflict  with  finding  of  density  after  proper 
baling. 

In  an  action  for  breach  of  a  contract  for 
the  shipment  of  high  density  Webb  cotton,  a 
finding  by  the  trial  court  that  there  was  no 
general  custom  fixing  the  weight  of  a  bale  of 
such  cotton  is  not  in  conflict  with  a  finding  that 
a  bale  of  cotton  properly  compressed  by  the 
Webb  process  would  weigh  more  than  the 
average  weight  of  the  bales  furnished  for  ship- 
ment, and  that  plaintiff  thereby  breached  his 
contract. 

3.  Shipping  ®=3 1 08— Contract  for  shipment  of 
oompressed  cotton  Implies  It  is  to  be  com- 
pressed In  workmanlike  manner. 

A  contract  for  the  shipment  of  a  specified 
number  of  bales  of  high  density  Webb  cotton 
implies  that  the  cotton  is  to  be  compressed  by 
the  Webb  process  in  a  workmanlike  manner. 

4.  Pleading  @=>433(3)— Pleadings  not  special- 
iy  excepted  to  held  to  support  Judgment  on 
finding  cotton  was  not  compressed  In  work- 
manlike manner. 

A  petition  for  damages  for  breach  of  con- 
tract to  ship  a  specified  number  of  bales  of 
high  density  Webb  compressed  cotton,  which 
disclosed  that  the  theory  of  recovery  was  that 
the  specified  cotton  should  have  a  higher  den- 
sity than  that  furnished  for  shipment,  so  that 
the  cotton  shipped  occupied  more  space  than 
the  same  weight  of  properly  compressed  cotton 
should  have,  is  sufficient,  in  the  absence  of  a 
special  exception,  to  support  recovery  on  the 
finding  that  the  cotton  was  not  compressed  in 
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a  workmanlike  manqer,  as  impliedly  required 
by  the  contract. 

5.  Shipping  «=»I08  —  ProvUlona  rfllating  to 
standard  cotton  held  applicable  to  high  d«n* 
sity  ootton,  except  as  to  weight. 

Where  a  contract  for  the  shipment  of  high 
density  cotton  was  upon  a  printed  form  for 
the  shipment  of  standard  cotton,  a  provision  on 
the  back  of  the  form  covering  the  payment  of 
additional  freight  if  the  cotton  did  not  conform 
to  the  weight  stated  for  standard  cotton  is  ap- 
plicable to  the  shipment  of  high  density  cotton, 
except  as  to  the  provision  stating  the  weight. 

6.  Shipping  «=al08— Proof  additional  cargo 
was  available  unnecessary  to  recovery  for 
shipment  of  cotton  not  properly  compressed. 

In  an  action  for  breach  of  a  contract  for 
shipment  of  high  density  Webb  compressed 
cotton,  where  the  breach  alleged  was  the  ship- 
ment of  cotton  less  dense  than  the  minimum 
density  of  the  specified  cotton  properly  com- 
pressed, so  that  the  oargo  occupied  more  space 
than  was  paid  for  at  the  rate  per  100  pounds 
established  for  cotton  of  that  grade  properly 
compressed,  the  shipowner  can  recover  for  the 
additional  space  occupied  without  proof  that 
other  cargo  was  available  for  the  ship,  which 
would  be  necessary  to  recover  for  a  shortage 
in  the  quantity  of  cargo  furnished. 

Error  to  Court  of  ClvU  Appeals  of  First 
Supreme  Judicial   District. 

Action  by  Elder  Dempster  &  Co.,  I<imited,> 
against  Weld-Neville  Cotton  Compsay,  In- 
corporated, to  recover  damages  for  breach 
of  two  contracts.  A  Judgment  for  plaintiff 
was  reversed  by  the  Court  of  Civil  Appeals, 
and  the  cause  remanded  for  retrial  (204  S. 
Wv  678),  and  plaintiff  brings  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  reversed, 
ftnd  that  of  the  district  court  affirmed. 

Edward  F.  Harris  and  Harris  ft  Harris,  all 
of  Galveston,  for  plaintiff  in  error. 

C.  C.  McRae  and  Baker,  Botts,  Parker  ft 
Garwood,  all  of  Houston,  for  defendant  In 
error. 

McCIiENDON,  P.  J.  Elder  Dempster 
Steamship  Company,  Limited,  brought  thie 
action  against  Weld-Neville  Cotton  Company, 
Incorporated,  to  recover  damages  for  al- 
leged breach  of  two  contracts  by  which  the 
latter  agreed  to  deliver  to  the  former  two 
1,000-bale  consignments  of  "high  density 
Webb"  compressed  cotton,  to  be  transported 
by  the  steamship  company  from  Galveston, 
Tex.,  to  Havre,  France,  at  the  rate  of  $2.05 
per  hundred  weight.  The  alleged  breach  of 
contract  consisted  in  the  contention  that  the 
cotton  actually  delivered  had  a  less  minimum 
density  than  it  should  have  had,  in  order  to 
constitute  compliance  with  the  contract; 
whereby  it  occupied,  to  the  extent  of  its  lack 
of  density  below  the  required  minimum,  pro- 
portionately greater  volume  of  ship  space. 
The  case  was  tried  before  the  trial  Judge, 
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without  a  Jury,  and  Judgment  was  rendered 
for  plaintiff,  based  upon  the  findings  that  the 
actual  density  of  the  cotton  delivered  was  31 
pounds  per  cubic  foot,  when  It  should  have 
had  a  minimum  density  of  32  pounds  per 
cubic  foot;  recovery  being  awarded  for  the 
additional  ship  space  at  the  rate  arrived  at 
by  applying  the  contract  rate  per  hundred 
weight  to  the  required  minimum  density. 
The  Judgment  was  reversed  by  the  Court  of 
Civil  Appeals  (204  S.  W.  678),  and  the  cause 
remanded  for  retrial. 

The  question  of  leading  importance,  and 
the  one  upon  which  the  reversal  was  predi- 
cated, is  whether  the  trial  court's  findings  of 
fact  will  support  recovery.  So  much  of  those 
findings  as  bear  upon  this  issue  are  as  fol- 
lows: 

'"4.  There  was  in  January,  1916,  no  trade 
usage  at  Houston,  Galveston,  or  Texas  City 
fixing  a  specific  number  of  posnds  to  the  cubic 
foot  as  the  minimum  'density'  of  the  cotton 
contracted  for.  The  trade  usages,  as  far  as 
affect  the  controversy  at  the  three  points  were 
the  same.  Webb  high  density  cotton  presses 
were  only  established  at  Houston  and  Galveston 
in  1913-14.  The  shipment  of  such  cotton  was 
increased  largely  since  the  beginning  of  the 
European  war,  on  account  of  the  demand  for 
tonnage  and  the  higher  prices  for  cubic  space 
on  ocean  carrying  vessels. 

"5.  The  ship  agents  had  endeavored  to  fix  a 
minimum  density  of  34  pounds,  but  did  not  live 
up  to  it  themselves,  and  the  attempt  even  was 
not  generally  known  to  cotton  exporters,  such 
as  the  defendant  in  tbip  case,  who  had  neither 
knowledge  or  notice  of  it.  Exporters  generally 
at  the  time  regarded  any  cotton  turned  out  by 
Webb  high  density  presses  in  shipshape,  or  in 
workmanlike  manner,  as  compliance  with  con- 
tracts such  as  sued  on,  and  knew  of  no  dif- 
ferent contention. 

"6.  Ship  agents,  more  or  less  generally,  stip- 
ulated in  contracts  such  as  those  sued  on  the 
minimum  density  required  in  the  particular 
transaction,  varying  from  32  to  34  pounds. 
Some  would  have  accepted  catton  as  low  as 
30  pounds  density,  as  in  compliance  with  such 
contracts. 

"7.  My  conclusion  is  that  cotton  turned  out 
by  a  Webb  high  density  press  in  a  workmanlike 
manner  should  have  had  a  minimum  average 
density  of  32  pounds  to  the  cubic  foot. 

"8.  The  cotton  furnished  by  the  defendant 
had  gone  through  a  Webb  high  density  press, 
but  it  had  not  idl  been  compressed  in  a  work- 
manlike manner.  Its  average  density  was  31 
pounds. 

"Law. 

"In  the  absence  of  a  usage  of  trade  Aa  to 
what  constituted  Webb  high  density  cotton  «t 
the  time  of  the  making  of  these  contracts,  the 
true  measure  of  plaintiff's  right  and  -of  the  de- 
fendant's liabflity  is  for  cotton  turned  out  by 
Webb  high  density  presses  in  a  workmanlike 
manner." 

As  found  by  the  Court  of  Civil  Appeals, 

these  findings  are  amply  supported  by  plead- 
ing and  proof.     The  conclusion  reached  by 
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■that  court,  as  given  In  the  syllabus  of  the 
published  opinion,  follows: 

"Where  steamship  owners  sued  cotton  ship- 
pers because  cotton  shipped  was  not  'Webb 
high  density  cotton'  las  agreed,  and  took  np 
too  much  room,  they  could  not  recover  when 
court  found  that  cotton  tnrned  out  by  Webb 
ihigh  density  presses  in  workmanlilie  manner, 
without  reference  to  density,  was  generally  re- 
garded as  compliance  with  contract  calling  for 
such  cotton,  notwithstanding  further  finding 
that  such  cotton  should  have  specified  average 
^minimum  density." 

[1]  It  is  a  general  rule  that  applies  to 
ftndlngs  of  the  trial  court  that  the  entire 
findings  should  be  read  together  and  con- 
strued as  a  whole,  and  that  when  they  per- 
mit of  more  than  one  reasonable  construc- 
tion that  construction  should  be  adopted 
.which  will  support  the  action  of  the  court  as 
expressed  in  the  Judgment  rendered  upon  the 
findings. 

[2]  Applying  this  rule,  we  see  no  irrecon- 
cilable conflict  in  the  several  findings.  The 
seventh  and  eighth  findings  are  clearly  to  the 
effect  that  the  cotton  contracted  for,  "high 
density  Webb,"  when  compressed  in  a  work- 
manlike manner,  should  have  a  minimum 
density  of  32  pounds  per  cubic  foot ;  that  the 
cotton  delivered  was  not  compressed  in  a 
'workmanlike  manner,  and  had  a  density  of 
only  31  pounds  per  cubic  foot.  These  find- 
ings we  think  sufficient  to  support  the  alleged 
breach  of  contract. 

[8]  In  the  absence  of  any  pertinent  stipula- 
tion in  the  contract,  the  law  would  imply 
that  cotton  compressed  in  a  workmanlike 
manner  was  intended.  A  failure  to  furnish 
cotton  so  compressed  would  constitute  a 
breach  of  the  contract  The  fact  that  there 
was  no  generally  recognized  trade  custom  re- 
quiring any  specified  minimum  density  for 
"high  density  Webb"  cotton  does  not  militate 
against  this  qpncluslon.  The  contract  rate 
■was  based  upon  weight,  and  the  evidence 
showed  that  ocean  freight  rates  are  based 
upon  volume  of  ship  space,  rrnder  these  cir- 
cumstances the  contract  warranted  the  im- 
plication, even  in  the  absence  of  such  cus- 
tom, that  the  cotton  should  have  the  mini- 
mum density  of  "high  density  Webb"  cotton 
compressed  in  a  workmanlike  manner. 
1  [4]  It  is  also  urged  that  this  theory  of  re- 
covery is  not  supported  by  the  pleadings,  in 
that  the  latter — 

"did  not  apprise  appellant  of  a  daim  to  be 
made  that  the  cotton  was  not  pressed  in  a 
workmanlike  manner;  but  of  a  claim  that,  re- 
gardless of  care  in  pressing  it,  the  cotton 
should  have  been  of  a  density  of  not  less  than 
34  pounds  to  the  cubic  foot;  And,  as  it  was 
upon  the  former  ground,  and  not  the  latter, 
that  the  judgment  was  rendered,  it  is  erro- 
neous." 

.  The  pleadings  clearly  show  that  the  en- 
tice theory  of  recovery  was  that  "High  Den- 
sity Webb"  cotton  should  have  a  minimum 


density  greater  than  that  of  the  cotton  de- 
livered. In  the  absence  of  a  special  excep- 
tion calling  for  more  specific  allegation,  it 
was  not  requisite  that  the  pleadings  should 
show  by  what  particular  defect,  or  from  what 
particular  cause,  the  cotton  fell  short  in  the 
density  which  the  term  used  in  the  contract 
was  alleged  to  imply. 

Error  is  also  assigned  upon  rendering  Judg- 
ment for  plaintiff  upon  the  ground  that  na 
damage  for  breach  of  contract  in  the  partic- 
ular alleged  was  proved.  This  assignment  is 
predicated  upon  the  proposition  that  the 
only  proper  measure  of  damages  was  the 
amount  of  freight  plaintiff  would  have  re- 
ceived by  filling  the  excess  space  occupied  by 
the  cotton,  and  since  there  was  no  showing 
that  plaintiff,  but  for  the  breach  of  contract, 
could  have  filled  this  space  with  other  cargo, 
no  damage  was  shown. 

[5]  Plaintiff  contends;  on  the  other  hand, 
that,  by  express  stipulation,  the  contracts 
provide  for  the  measure  of  recovery  applied 
by  the  trial  court.  The  contracts  were  iden- 
tical, and  were  upon  regular  printed  forms 
for  shipment  of  "standard"  compressed  cot- 
ton. On  the  face  of  the  contracts,  the  word 
"standard"  was  erased,  and  "high  density 
Webb"  sobstituted.  Upon  the  back  of  the 
contracts  was  the  following  stipulation: 

"Every  compressed  bale  shall  contain  a  mini- 
mum density  of  22Vi  pounds  per  cubic  foot 
when  delivered  at  vessel's  loading  berth,  and 
any  bale  containing  less  density  shall  be  re- 
jected; but  the  ship  agent  may,  at  his  option, 
accept  any  bales  containing  less  density  than 
22V^  pounds,  in  which  event  the  ship  agent 
shall  (provided  such  can  be  done  without  delay 
to  the  steamer  and  the  required  minimum  den- 
sity be  secured)  compress  for  shipper's  ac- 
count, at  a  cost  not  exceeding  the  price  any 
avaiUble  compress  in  Texas  City  will  com- 
press the  bale  for,  or  accept  it  in  the  condi- 
tion tendered,  dkarging  the  shipper  extra  freight 
proportionately  for  the  additional  space  occu- 
pied, but  not  less  than  fifty  cents  (5(V)  per  bale. 
The  certificate  of  the  Texas  City  Maritime  E5x- 
change  as  to  density  shall  be  conclusive  proof, 
and  govern  under  this  rule,  and  copy  thereof 
shall  be  sent  to  the  shipper."    (Italics  oars). 

Under  the  uncontradicted  evidence,  the 
minimum  density  provided  for  in  this  stipu- 
lation applied  only  to  "standard"  compressed 
cotton,  and  could  have  no  application  to 
"high  density"  cotton,  the  density  of  which 
was  Invariably  from  9  to  12  or  more  pounds 
greater  than  that  of  "standard."  The  rela- 
tive contentions  of  the  parties  with  reference 
to  this  stipulation  are  these:  Defendant  con- 
tends that,  as  no  interlineation  was  made 
therein,  either  the  entire  stipulati(m  must  be 
rejected  as  having  reference  only  to  "stand- 
ard," and  not  "high  density"  cotton,  or  the 
minimum  density  therein  given  for  "stand- 
ard" cotton,  must  be  applied.  Plaintiff  con- 
tends that  only  those  portions  of  the  stipula- 
tion which   are   clearly  not   applicable    to 
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•Tilgh  density"  cotton  should  be  rejected, 
leaving  Intact  that  portion  of  the  stipulation 
In  italics.  We  are  Inclined  to  accede  to  the 
correctness  of  the  latter  interpretation,  espe- 
cially in  view  of  the  fact  that  the  evidence 
supports  the  allegations  of  the  petition  that 
ocean  freight  rates  on  cotton,  by  whatever 
method  compressed,  were  based  upon  density 
— the  greater  the  density,  the  lower  the  rate. 

[tj  But,  Independently  of  this  stipulation, 
we  do  not  think  the  court  applied  an  improp- 
er method  of  computing  the  damaga  The 
general  rale  is  that,  where  the  contract  af- 
fords a.  means  of  computing  damages  for  its 
breadi.  It  is  not  Improper  to  apply  the  meas- 
ure of  compcmsatlon  thus  provided.  Had 
there  been  a  failure  to  furnish  the  amount  of 
freight  provided  in  the  contract,  the  rule  con- 
tended for  by  the  defendant  might  apply. 
But  here  there  was  a  greater  amount  of 
freight  tendered  and  carried  than  contracted 
for;  that  is,  the  frdght  tendered,  by  reason 
of  Its  lack  of  density  below  the  required  min- 
imum, occupied  more  space  in  the  ship  than 
if  it  had  been  of  the  minimum  required  den- 
sity. We  see  no  objection  to  requiring  de- 
fendant to  pay  for  this  additional  space  at 
the  contract  rate  for  the  smallest  amount  of 
cotton  by  weight  of  the  required  minimum 
density  necessary  to  fill  It 

The  other  err<ffs  assigned  are,  we  think, 
without  merit,  and  not  of  sufficient  impor- 
tance to  require  discussion. 

W«  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  district  court  affirmed. 

PHITjIilFS,  O.  J.  a%e  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


CAMPBELL  V.  STATE. 


(No.  6279.) 

May  11, 


(Court  of  Criminal  Appeals  of  Texas. 
1021.) 


Criminal  law  «=s>l025— Jurisdiction  on  appeal 

defeated  by  defendant's  escape  and  failure  to 

return. 

Escape  of  defendant,  after  perfecting  appeal 

from  a  Judgrment  of  conviction;  and  failure  to 

retnm  to  custody  within  the  time  allowed  by 

law,  defeats  the  jurisdiction  of  the   Court  of 

Criminal  Appeals  to  pasa  on  the  merits  of  the 

case. 

Aiq;>eal  from  District  <3oart,  Hunt  County ; 
A.  P.  Dotaoney,  Judge. 

Shorty  Campbell  was  convicted  of  robbery, 
and  appeals.    Stricken  from  docket 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 

State. 


MORROW,  P.  J.  Appellant  was  convicted 
of  robbery ;  punishment  fixed  at  con^ement 
in  the  penitentiary  for  five  years. 

After  perfecting  the  appeal,  appellant,  on 
the  5th  day  of  March,  1921,  escai)ed,  and 
since  that  time  has  been  at  large.  This  Is 
made  known  by  the  affidavit  of  the  sherlH 
of  Hunt  county,  which  accompanies  the 
state's  motion  to  dismiss  the  appeal.  The 
escape  and  failure  to  return  to  custody  withi 
In  the  time  allowed  by  law  operates  to  defeat 
the  Jurisdiction  of  this  court  to  pass  on  the 
merits  of  the  case. 

It  is  therefore  ordered  stricken  from  the 
docket 


CHANDLER  v.  STATE. 


(No.  6260.) 

May  11, 


(Court  of  Criminal  Appeals  of  Texas. 
1»21.) 

1.  Criminal  law  «=>507(I)-«A  purchaser  of 
liquor  Is  an  "accomplice." 

One  who  purchases  liquor  is  an  "accom- 
plice," and  so,  in  a  prosecution  based  on  his 
testimony,  the  refusal  of  a  charge  on  accomplice 
testipiony  necessitates  reversal. 

[Ed.  Note.— For  other  definitions,  see  Word» 
and  Phrases,  First  and  Second  Series,  Accom-« 
plice.]  I 

2.  Criminal  law  9=3780(2)— Charge  on  aocom' 
piloe  testimony  necessary. 

Where  the  state  relied  on  the  testimony  of 
a  purcliaser  of  liquor  who  was  an  accomplice, 
a  charge  on  accomplice  testimony  is  necessary.* 

3.  Intoxicatlna  liquors  9=»I68— One  who  ad-, 
vised  purchaser  as  to  procuring  liquor  Is  not 
a  principal. 

Where  the  prosecuting  witness  and  anoth- 
er, discovering  tiiat  defendant  was  not  at  home, 
found  him  in  another  place,  and  defendant, 
in  response  to  an  inquiry  as  to  where  the 
prosecuting  witness  could  procure  whisky, 
stated  that  he  had  a  cotton  picker  who  could 
furnish  liquor,  etc.,  but  defendant  was  nob 
present  at  the  sale,  he  is  not  guilty  as  a  prin-i 
cipal,  for  he  was  not  present,  he  did  not  keep, 
watch,  he  did  not  assist  in  the  unlawful  act,, 
he  did  not  endeavor  to  secure  the  safety  or 
concealment  of  the  sellers,  he  did  not  employ 
an  innocent  agent,  and  he  did  not  advise  on* 
agree  to  the  ttommission  of  the  offense.  ' 

Appeal  from  District  Court  Kaufman 
County ;  Joel  R.  Bond,  Judge.  ' 

John  Chandler  was  wmvlcted  of  selling  In- 
toxicating liquor,  and  he  appeals.  Reversed, 
and  cause  remanded. 

Wynne  &  Wynne,  of  Kaufman,  Miller"^ 
Miller,  of  Athens,  and  Huffmaster  &  Uuffmas- 
ter,  of  Kaufman,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State.  , 

HAWKINS,  J.  Appellant  was  convicted 
for  selUng  intoxicating  liquor  to  one  S.  L, 
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Holley,  and  bis  piliitshment  assessed  at  con- 
finement In  the  penitentiary  for  one  year. 

HoIIey,  In  company  with  Sam  Jenkins, 
went  to  appellant's  house,  and  fonnd  he  was 
away  from  home,  at  Mr.  Haynie's.  They 
went  to  Haynie's,  and  fonnd  appellant;  and 
Holley  Inquired  of  him  If  he  knew  where 
be  could  get  a  quart  of  whisky.  Appellant 
told  him  there  was  a  cotton  picker  at  his  (ap- 
pellant's) house  by  the  name  of  Slim,  and  told 
Mm  to  go  call  Clyde  Chandler,  appellant's 
son,  and  that  be  (Clyde)  would  get  Slim  to 
sell  him  the  whisky.  The  witness  Jenkins 
beard  none  of  the  conversation  between  ap- 
pellant and  HoUey.  They  left  appellant  and 
went  back  to  his  house,  and  Holley  commu- 
nicated to  Clyde  Chandler  what  his  father, 
this  appellant,  bad  told  him.  Clyde,  Slim, 
and  Holley  then  went  in  the  house,  and  Hol- 
ley got  a  quart  of  whisky,  throwing  $10  down 
on  the  floor  as  he  left  The  witness  Jenkins 
does  not  seem  to  have  beard  either  the  con- 
versation with  appellant  at  Mr.  Haynie's  or 
the  conversation  with  Clyde  Chandler  and 
Slim  after  they  had  returned  to  appellant's 
bouse.  He  saw  the  three  parties  go  to  the 
well,  and  saw  them  go  into  the  bouse,  .and 
knows  that  after  they  left  the  house  Uolley 
bad  some  com  whisky ;  disclaims  having  any- 
thing to  do  with  the  purchase  of  the  whisky, 
and  did  not  know  what  Holley  was  going 
for  at  the  time  he  went  to  Chandler.  The 
first  he  knew  of  Holley  having  any  whisk  r 
was  after  they  bad  started  away  from  ap- 
pellant's house  in  the  buggy;  and  claims  he 
does  not  know  where  Holley  got  the  whisky. 
The  statement  of  facts  is  very  brief,  and  the 
foregoing  Is  a  condensed  statement  of  all  the 
evidence  in  the  case. 

[1,2]  Appellant  requested  a  charge  on  ac- 
complice testimony,  and  also  a  charge  direct- 
ing the  Jury  to  return  a  verdict  of  "not  guil- 
ty," because  of  the  insufficiency  of  the  evi- 
dence. Both  of  these  charges  were  refused 
by  the  court.  There  is  no  question  but  that 
Ilolley  was  an  accomplice,  and  without  his 
testimony  the  state  would  have  had  no  sem- 
blance of  a  case ;  Jenkins  disclaims  knowing 
anything  about  the  selling  or  purchase  of 
the  whisky.  The  case  must  be  reversed  for 
the  failure  of  the  court  to  charge  ou  accom- 
plice testimony,  under  the  authority  of  the 
cases:  Robert  v.  State,  228  S.  W.  230 ;  Frank- 
lin V.  State,  227  S.  W.  486,  and  many  cases 
following  them. 

[3]  We  have  serious  doubts  as  to  whether 
a  case  would  have  been  made  out  against  the 
appellant,  John  Chandler,  even  had  there 
been  sufficient  corroborating  testimony.  He 
was  charged  as  a  principal  with  the  sale  of 
the  whisky  to  Holley.  He  was  not  present 
at  the  time  the  sale  was  made.  A  party  may 
be  a  principal,  under  certain  circumstances, 
although  not  present  at  the  time  of  the  com- 
mission of  the  offense,  but  we  doubt  if  the 
facts  in  this  case  bring  appellant  within  any 
of  the  rules  where  a  party,  in  his  absence 


from  the  place  of  tbe  commisssion  of  the 
crime,  may  be  a  principal.  In  Middleton  v. 
State,  86  Tex.  Cr.  R.  307,  217  8.  W.  1046, 
this  court  undertook  to  clear  up  the  confusion 
which  had  existed  with  reference  to  prin- 
cipals, and  laid  down  six  ways  in  which  a 
party  might  occupy  that  relation  to  a  crime. 
These  will  be  found  referred  to  in  Kolb  v. 
State,  228  S.  W.  210: 

(1)  "When  A.  actually  commits  tbe  offense, 
but  B.  is  present,  knowing  tbe  unliiwful  in- 
tent, and  aids  by  acts  or  encourages  by 
words."  Appellant  was  not  present ;  there- 
fore the  first  subdivision  has  no  application. 

(2)  "When  A.  actually  commits  the  offense, 
but  B.  keeps  watch,  so  as  to  prevent  tbe  in- 
terruption of  A."  Clyde  Chandler  seems  to 
have  made  the  sale,  or  he,  together  with  Slim 
mftde  it;  and  there  is  no  evidence  that  ap- 
pellant was  keeping  watch  at  tbe  tkne  to 
prevent  their  interruption. 

(3)  "When  A.  is  actually  executing  the  un- 
lawful act,  and  B.  is  engaged  in  procuring 
aid,  arms,  or  means  of  any  kind  to  assist 
while  A.  executes  said  unlawful  act."  There 
is  no  evidence  that  appellant  was  engaged 
in  procuring  any  aid,  arms,  or  means  of  any 
kind  to  assist  Clyde  CHiandler  or  Slim  at  tbe 
time  they  were  executing  tbe  unlawful  act; 
to  wit,  the  sale. 

(4)  "When  A.  actually  commits  the  offense, 
but  B.,  at  tbe  time  of  such  rommisKion,  is  en- 
deavoring to  secure  the  safety  or  concealment 
of  A.,  or  of  A.  and  B."  There  Is  no  evidence 
that  appellant,  at  tbe  time  Clyde  Chandler 
and  Slim  committed  the  offense,  was  endeav- 
oring to  secure  the  safety  or  concealment  of 
tb«n,  or  of  them  and  himself. 

(5)  "When  A.  employs  an  innocent  agent, 
or  by  indirect  means  causes  tbe  injury,  or 
brings  about  tbe  commission  of  tbe  offense." 
There  is  no  evidence  which  would  place  ap- 
pellant in  that  attitude  with  reference  to  tbe 
sale  of  tbe  liquor. 

(6)  "When  A.  advises  or  agrees  to  the  com- 
mission of  tbe  offense,  and  is  present  when 
the  same  is  committed,  whether  he  aid  or 
not"  There  Is  evidence  which  would  indi- 
cate that  appellant  agreed,  and  perhaps  ad- 
vised, the  sale  of  the  intoxicnting  liquor,  but 
he  was  not  present  when  tbe  sale  was  made, 
and  therefore  he  did  not  come  under  the 
terms  of  the  sixth  subdivision. 

In  fact,  the  evidence  in  this  case  discloses 
only  that  Holley  and  Jenkins  went  to  appel- 
lant and  that  Holley  inquired  where  he 
could  likely  secure  some  whisky;  that  ap- 
pellant gave  the  information  and  directions 
as  hereinbefore  set  out  in  this  opinion;  and 
he  seems  to  have  had  no  other  connection 
with  the  transaction  at  all.  The  record  does 
not  disclose  what  he  was  doing  at  Haynie's 
at  the  time  Holley  and  Jenkins  went  there 
and  had  the  conversation  with  him,  but  they 
seem  to  have  left  him  where  they  found  him, 
presumably  engaged  in  doing  what  he  was 
at  tbe  time  they  approached  him.    We  have 
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made  tbe  foregoing  observations  in  view  of 
another  trial,  for  tbe  consideration  of  tbe 
court  and  the  prosecuting  otUcers. 

For  tbe  error  suggested,  tbe  Judgment  of 
the  trial  court  must  be  reversed,  and  tbe 
canse  remanded. 


CHANDLER  v.  STATE. 


(No.  6262.) 

May  11. 


(Court  of  Criminal  Appeals  of  Texas. 
1921.) 


Appeal  from  District  Court,  Kaufman  Coun- 
ty; Joel  R.  Bond,  Judge. 

John  Chandler  was  convicted  of  selling  in- 
tozicatiDg  liquor,  such  sale  not  being  for  medi- 
cinal, mecbaiiical,  scientific,  or  sacramental  pur- 
poses, and  he  appeals.  Reversed  and  re- 
manded. 

Ross  Hoffmaster,  of  Kaufman,  Miller  & 
Miller,  of  Athens,  and  Wynne  &  Wynne,  of 
Kaufman,  for  appellant. 

R.  H.  Hamilton,  Asst.  Atty.  Oen.,  for  the 
SUte. 

LATTIMORB,  J.  Appellant  was  convicted 
in  .the  district  court  of  Kaufman  county  of 
selling  intoxicating  liquor,  such  sale  not  being 
for  medicinal,  mechanical,  scientific,  or  sacra- 
mental purposes,  and  his  punishment  fixed  at 
confinement  in  the  penitentiary  for  a  period 
of  one  year. 

An  examination  of  the  record  discloses  that 
the  conviction  of  appellant  rested  upon  the 
uncorroborated  testimony  of  the  purchasers. 
It  is  admitted  by  the  Assistant  Attorney  Gen- 
eral that  there  is  no  testimony  in  the  record 
sufficient  to  support  the  conviction,  and  that 
the  judgment  is  erroneous.  Being  of  opinion 
that  this  position  is  correct,  the  judgment  is 
reversed,  and  the  cause  remanded. 


CHANDLER  v.  STATE.     (No.  6263.) 

(Court  of  Criminal  Appeals  of  Texas.   May  11, 
1&21.) 

I.  Criminal  law  €=»S07( I)— Purchaser  of  liq- 
uor will  be  deemed  an  "accomplice"  If  pros- 
ecution Is  for  unlawful  possession. 
In  a  prosecution  for  possession  of  intox- 
icating liquor  not  for  medicinal,  mechanical, 
scientific,  or  sacramental  purposes,  a  purchas- 
er of  liquor  will,  under  the  Dean  Jjaw,  be  deem- 
ed an  "accomplice,"  and  a  conviction  cannot 
be  had  on  his  uncorroborated  testimony,  for 
the  term  "accomplice,"  as  used  in  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art.  801,  is  used  in 
a  different  sense  from  the  term  as  used  in  Pen. 
Code  1911,  art.  79,  and  includes  any  person 
connected  with  the  crime  by  unlawful  act  or 
omission  transpiring  either  before,  at,  or  after 


the  commission  of  the  offense,  and  under  such 
definition  purchaser  is  an  accomplice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  iSeries,  Accom- 
plice.] 

2.  Criminal  law  «=3507(l)— For  evidential  pur- 
poses, an  accomplice  is  any  one'oonneoted 

I    with  the  offense. 

For  evidential  purposes,  within  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art.  8M.,  any  per- 
son connected  with  the  crime  by  unlawful  act 
or  omission  either  before,  at,  or  after  the  of- 
fense is  an  accomplice,  the  term  including  prin- 
cipals and  accessories  alike. 

3.  Criminal  law  <s=»507(5)— Purchaser  Of  stol- 
en goods  Is  an  aocompllce. 

One  who  receives  or  conceals  property 
theretofore  stolen  by  another,  knowing  it  to 
have  been  so  acquired,  is  an  aecompliee,  witli- 
in  Vernon's  Ann.  Code  Cr.  Proc.  1916,  art.  801, 
though  the  offense  was  complete  before  the 
guilty  connection  of  tbe  receiver  began. 


Appeal    from  District    Coart, 
County;  Joel  B.  Bond,  Judge. 


Kaufman 


Jolin  Chandler  was  convicted  of  having  in 
his  possession  intoxicating  liquor  not  for 
medicinal,  mechanical,  scientific,  or  sacra- 
mental purposes,  and  be  appeals.  Reversed 
and  remanded. 

Wynne  &  Wynne,  of  Kaufman,  Miller  & 
Miller,  of  Athens,  and  Ross  Huttmaster,  of 
Kanfman,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Oen.,  for  the 
State. 

LATTIMORB,  J.  Appellant  was  convicted 
in  the  district  court  of  Kaufman  county  of 
having  In  his  possession  intoxicating  liquor, 
not  for  medicinal,  mechanical,  scientific,  or 
sacramental  purposes,  and  bis  punishment 
fixed  at  confinement  in  tbe  penitentiary  for 
a  period  of  one  year. 

[1,2]  The  conviction  rested  upon  the  tes- 
timony of  two  witnesses  who  bought  liquor 
from  tbe  appellant  in  Kaufman  county  at  or 
about  tbe  time  alleged  in  the  indictment,  and 
the  testimony  of  a  man  who  helped  appel- 
lant make  and  manufacture  whisky  about 
that  time.  Appellant  contends  that  the  Judg- 
ment is  without  support,  because  based  en- 
tirely upon  the  uncorroborated  testimony  of 
accomplices.  It  is  well  settled  that  under 
the  provisions  of  what  is  known  as  the  Dean 
Haw,  forbidding  the  manufacture,  possession, 
sale,  etc.,  of  intoxicating  liquor  (Acts  Second 
Called  Session,  Thirty-Sixth  Legislature,  p. 
228),  that  the  purchaser  of  intoxicating  liq- 
uor is  an  accomplice  to  the  sale.  It  is  in- 
sisted, however,  in  this  case  by  the  state, 
that,  inasmuch  as  the  possession  of  such  liq- 
uor is  complete  and  severable  from  its  sale, 
therefore  the  purchaser  of  such  liquor  is  not. 
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'in  law,  an  accomplice  to  the  fact  of  posses- 
sion, ai^d  that  a  conviction  resting  upon  tbe 
uncorroborated  testimony  of  a  purchaser  may 
therefore  be  legally  sustained.  We  regret 
that  we  cannot  agree  with  this  contention  of 
the  state.  Without  discussing  the  proposition 
that  a  conviction  cannot  be  sustained  when 
had  upon  the  uncorroborated  testimony  of 
,an  accomplice,  or  any  number  of  accomplices, 
we  refer  to  pages  732  et  seq„  Vernon's  0.  C. 
P.,  and  observe  that  authorities  almost  with- 
out number  are  cited  in  support  of  the  prop- 
osition that  the  word  "accomplice,"  as  used 
in  article  801  of  said  Code  of  Criminal  Pro- 
cedure, is  used  in  a  different  sense  from  tbe 
technical  meaning  given  to  the  word  "accom- 
plice" In  article  79  of  the  Penal, Code,  and 
that,  as  used,  referring  to  one  who  Is  a  wit- 
ness, or  to  the  evidence  of  ^uch  person,  it  in- 
cludes principals  and  accessories,  and  all  per- 
sons who  are  partlceps  crlmlnls.  It  means  a 
person  who  either,  as  principal,  engaged  in 
the  actual  commission  of  the  offense,  or  who, 
prior  to  the  actual  commission  of  the  offense, 
does  those  acts  which  would  malie  him  an 
accomplice,  or  to  a  person  who,  after  the  ac- 
tual commission  of  an  offense,  is  so  connected 
therewith  as  to  make  him  an  accessory.  So 
that,  In  an  evidential  sense  the  expression 
'"accomplice"  Includes  all  persons  who  are 
connected  with  the  crime  by  unlawful  act  or 
omission,  transpiring  either  before,  at  the 
time  of,  or  after  the  commission  of  the  of- 
fense, whether  such  i>erson  be  participating 
In  the  actual  conuulsslon  of  the  offense  or  not 

We  do  not  need  to  review  these  authori- 
ties to  show  their  application  to  the  Instant 
case.  It  would  not  be  necessary  to  argue 
that  if  one  who  came  upon  the  scene  where  a 
murder  had  just  been  committed,  after  the 
death  of  the  Injured  party,  and  who  c<»inect- 
ed  himself  with  the  transaction  in  a  guilty 
manner  by  assisting  In  the  flight  or  escape 
of  the  murderer,  would  be  an  accomplice  to 
the  crime,  and  that  his  testimony  would  need 
to  be  corroborated  before  a  conviction  could 
be  sustained.  In  the  Instant  case,  the  entire 
connection  of  the  purchasers  with  said  In- 
toxicating liquor  was  one  whldi  is  made 
penal  under  our  statute,  and  we  are  unable 
to  escape  the  conclusion  that  they  were  ac- 
complices within  the  meaning  of  our  law. 

[3]  It  is  well  settled  that  one  who  receives 
or  conceals  property  theretofore  stolen  by 
another,  linowlng  It  to  have  been  so  acquired, 
is  an  accomplice,  though  the  offense  of  the 
talcer  is  complete  before  the  guilty  conneo 
tlon  of  the  receiver  begins.  We  do  not  think 
the  proposition  needs  further  argument.  See 
article  801,  Vernon's  C.  0.  P.,  and  authori- 
ties collated  thereunder. 

For  the  reason  that  the  Judgment  in  this 
case  Is  supported  only  by  the  uncorroborated 
testimony  of  accomplices.  It  must  be  reversed 
and  remanded;  and  It  is  so  ordered. 


CHANDLER  v.  STATE.    (No.  $264.) 

(Court  of  Criminal  Appeals  of  Texas. 
Mmr  11,  1921.) 

Criminal  law  <3=>507(l),  510— Porehaser  of 
liquor  Is  aooompllce,  whose  testimony  Is  alone 
Insufflolent  to  sustain  conviction. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  Uquors,  th«  alleged  purchaser  was 
an  accomplice  whose  testimony  in  insu£5dent  to 
sustain  the  conviction  in  the  absence  of  any 
corroborating  facts. 

AK>eal  from  District  Court,  Kaufman 
County ;  Joel  R.  Bond,  Judge. 

John  (^handler  was  convicted  of  the  un- 
lawful sale  of  Intoxicating  liquors,  and  he 
appeals.     Reversed  and  remanded. 

Wynne  &  Wynne,  of  Kaufman,  Miller  & 
Miller,  of  Athens,  and  Ross  Uuffmaster,  of 
Kaufman,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Appellant  was  convicted 
of  the  unlawful  sale  of  intoxicating  liquors. 

The  state  relied  solely  upon  the  testimony 
of  the  alleged  piurchaser  of  tbe  liquor.  -He 
was  an  accomplice,  and.  In  the  absence  of 
any  corroborating  fkcts,  the  evidence  Is  in- 
sufficient   Franklin  v.  State^  227  S.  W.  486. 

The  judgment  is  reversed,  and  tbe  cause 
remanded. 


CHANDLER  v.  STATE.    (No.  6265.) 

(Court  of   Criminal  Appeals  of  Texas. 
May  11,  1821.) 

1.  Criminal  law  ®=3200 (4)— Conviction  of  un> 
lawful  sale  of  liquor  will  not  preclude  con- 
viction of  unlawful  possession. 

The  conviction  of  the  unlawful  sale  of  in- 
toxicating liquors  will  not  preclude  a  convic- 
tion for  unlawful  possession  of  such  liquors,  and 
thia  la  so  notwithstanding  the  two  prosecntions 
were  based  on  the  same  transaction. 

2.  Criminal  law  «=3507( I)— Purchaser  of  liq< 
uor  is  an  "accofflplice." 

A  purchaser  of  intoxicating  liqnors  la  an 
accomplice  with  tbe  seller,  even  though  the 
prosecution  against  the  seller  is  for  unlawful 
possession. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

3.  iirtoxioating  liqnors  «s»236(6ti/2)— Evidenoo 
Insufficient  to  sustain  a  conviction  of  unlaw- 
ful possession. 

In  prosecution  for  unlawful  possession  of 
intoxicating  liquors,  evidence  insufficient  to  sus- 
tain a  conviction. 
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Appeal  from  District  Court,  Kanftnan 
County;  Joel  B.  Bond,  Jndge. 

John  Chandler  was  convicted  of  the  unlaw- 
ful possession  of  intoxicating  liquors,  and  he 
appeals.    Beversed  and  remanded. 

Wynne  &  Wynne,  of  Kaufman,  Miller  & 
MlUer,  of  Athens,  and  HufFmaster,  &  Huff- 
master,  of  Kaufman,  for  appellant. 

B.  H.  Hamilton,  Aast.  Atty.  Gien.,  for  the 
State. 

MOBBOW,  P.  J.  Conviction  Is  for  the  un- 
lawful possession  of  Intoxicating  liquors. 
The  questions  presented  In  the  motion  to 
quash  the  Indictment  are  the  same  heretofore 
ruled  upon  In  the  case  of  Ves  Banks  v.  State, 
227  S.  W.  670,  recently  decided,  and  B?t  parte 
Gllmore,  22S  S.  W.  199. 

[1]  We  think  the  contention  of  appellant 
that  his  conviction  tn  another  case  of  the 
offense  of  the  unlawful  sale  of  Intoxicating 
liquors  would  preclude  hte  conviction  for  the 
possession  of  such  liquors  Is  not  sound.  Or- 
dinarily, It  Is  conceived  that  one  unlawfully 
possessing  a  quantity  of  Intoxicating  litjuors 
for  sale,  and  thereby  committing  the  ofTense 
of  unlawful  possession  of  such  liquors,  could 
not  plead  a  conviction  of  such  offense  In  bar 
of  a  prosecution  for  the  unlawful  sale  of 
Kocb  liquors,  or  a  part  thereof,  and. so  the 
sale  of  the  liquors  unlawfully  would  not  bar 
a  conviction  for  the  unlawful  ixissession. 
The  offenses  are  not  the  same,  nor  do  they 
consist  in  the  same  act.  No  &cts  are  found 
in  the  record  from  which  we  can  conclude 
that  the  Identity  of  the  transaction  would 
prevent  the  carving  of  two  offenses.  Todd  v. 
State,  229  S.  W.  S16. 

[2, 3]  The  evidence  reUed  on  Is  the  state- 
ment of  the  witness  Holley  to  the  effect  that, 
on  the  3d  of  October,  he.  In  company  with 
one  Jenkins,  went  to  the  home  of  John 
Caiandler.  They,  falling  to  find  him  there, 
sought  him  elsewhere,  and  made  Inquiry 
whether  he  knew  where  they  could  buy  whis- 
ky. He  replied  that  there  was  a  cotton- 
pidcer  on  his  premises  named  Slim,  who 
would  sell  them  whisky,  and  that,  if  they 
wonld  call  Clyde  Chandler,  he  would  com- 
municate with  Slim.  The  witness  left  the 
appellant,  and  saw  Clyde  and  Slim,  and  dis- 
cussed the  purchase  of  the  whisky.  Slim 
went  to  the  house.  Later,  Clyde  called  the 
witness,  who  went  into  a  room  and  found 
whisky  In  fruit  Jars.  The  witness  took  some 
of  the  whisky,  and  left  the  money  to  pay  for 
It 

Jenkins  testified  that  he  and  Holley  went 
to  the  home  of  appellant.  Failing  to  find 
blm,  they  went  to  the  bouse  of  one  Haynle, 
where  they  found  him.  Holley  talked  to 
Chandler,  but  Jenkins  did  not  hear  the  con- 
versation. They  returned  to  Chandler's 
bouse,  and  Holley,  Clyde  Chandler,  and  Slim 
went  to  a  well,  he  thought,  and  then  back  to 


the  house.  After  leaving,  Holley  had  some 
whisky.  Jenkins'  testimony  does  not,  we 
think,  tend  to  connect  appellant  with  the  pos- 
session of  the  whisky.  Appellant  was  not  at 
the  place  where  the  whisky  was  obtained. 
Jenkins  heard  him  make  no  statements  con- 
cerning it  The  full  measure  of  his  testimony 
is  that,  while  he  and  Holley  were  together, 
.they  saw  the  appellant  and  Holley  converse; 
that  appellant  was  not  at  bis  home ;  that 
after  Holley  conversed  with  appellant,  Jen- 
kins and  Holley  went  to  appellant's  home; 
that  Holley  was  there  In  company  with  Clyde 
Chandler  and  Slim,  and  later  was  in  posses- 
sion of  8<Hne  whisky.  Aside  from  the  testi- 
mony of  the  accomplice  Holley,  the  record 
fails  to  disclose  any  fact  which,  in  our  Judg- 
ment, tends.  In  a  legal  sense,  to  connect  the 
appellant  with  the  possession  of  the  liquor. 
Holley  purchased  the  liquor,  according  to  his 
testimony,  from  Clyde  and  Slim.  In  making 
the  purchase,  he  committed  an  offense  him- 
self, and  aided  them  in  doing  so.  His  sta- 
tus as  an  accomplice  witness,  we  think,  could 
not  be  made  the  subject  of  controversy. 
Franklin  v.  State,  227  8.  W.  486.  Even  If  it 
were  not  so,  we  think  It  is  more  than  ques- 
tionable whether  his  testimony  shows  that 
the  appellant  was  guilty  of  the  offense 
charged.  The  evidence  is  not,  in  our  opin- 
ion, sufficient. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


CHANDLER  V.  STATE.    (No.  6259.) 

(Court   of   Criminal   Appeals  of  Texas. 
May  19, 1921.) 

1.  Crimlaal  law  4b>200(4)— Convlotlon  of  un- 
lawful sale  of  liquor  will  not  preclude  con- 
viction of  having  possession. 

The  conviction  of  the  aniawfal  sale  of  in- 
toxicating liqnors  will  not  preclude  a  conviction 
for  unlawful  possesrion  of  the  same  liquor,  and 
this  is  so  notwithstanding  the  two  prosecutions 
were  based  on  the  same  transaction. 

2.  Criminal  law  ^=>507(\),  510— Purchaser  of 
liquor  Is  an  aooomplico,  and  testimony  must 
be  corroliorated. 

A  purchaser  of  intoxicating  liquor  is  an  ac- 
complice and  a  conviction  against  defendant 
who  delivered  the  liquor  cannot  be  based  sole- 
ly on  his  testimony,  even  though  the  sale  was 
made  by  defendant's  son,  defendant  delivering 
the  liquor. 


Appeal    from    District    Court 
County;  Joel  B.  Bond,  Judge. 


Kaufman 


John  Chandler  was  convicted  of  being  in 
possession  of  intoxicating  liquor  not  for  med- 
icinal, sacramental,  scientific,  or  mechanical 


•S9For  other  cana  ■•«  aam«  topic  and  KBT-NXIUBBR  In  all  Ker-Numbcrod  Dlgeati  and  Induw 


Digitized  by 


Google 


110 


231  SOUTHWESTERN  REPORTER 


(Tex. 


purposes,  and  he  appeals.    Reversed  and  re- 
manded. 

Wynne  &  Wynne,  of  Kaufman,  Hiller  & 
Miller,  of  Athens,  and  Ross  Huffmaster,  of 
Kaufman,  for  appellant. 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  convicted 
of  being  in  the  possession  of  intoxicating 
liquor,  not  for  medicinal,  sacramental,  scien- 
tific, or  mechanical  purposes. 

Only  one  witness  testified  upon  the  trial, 
and  his  evidence  is  here  celled  in  full: 

"My  name  is  Beverly  Jones.  I  live  down  near 
Kemp,  on  the  farm.  I  am  20  years  of  age.  I 
remember  having  socne  transaction  with  Clyde 
Chandler  and  John  Chandler  along  about  the 


Jones,  an  accomplice,  the  refusal  of  the  court 
to  give  the  requested  peremptory  charge  was 
error. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 


WILLIAMS  V.  STATE.     (No.  6168.) 

(Court  of  Criminal  Appeals  of  Texas.    May  11, 

1921.) 

I.  Criminal  law  «s»ll66</2(i2) —  Remarks  at 

Judge  to  Jury  not  reversible  error  In  view  9l 

Instructions,  and  where  rights  of  accused  not 

prejudiced. 

Remarks  of  the  judge  to  the  jury  before 

the  trial  of  one  accused  of  robbery  that  they 


15th  day   of   September,  or  somewhere   about  should  pay  close   attention  to  the   testimony, 

that  time.    I  bought  the  whisliy  from  Clyde  in ,  ^^  thereby   avoid  controversy   among   them- 

Kemp,  and  paid  him  the  money,  and  went  out  selves  and  reach  a  verdict  more  speedily  and 

and  got  the  whisky.    I  bought  a  gallon,  and  satisfactorily,  were  not  reversible  error,  where 

paid  him  $7.50.    He  did  not  deliver  the  whisky.  *■>«  c""'*  o"  objection  instructed  the  jury  not 

I  went  out  to  John  Chandler's;  1  went  out  and  *«  consider  his  statement  as  evidence,  or  as 

told  him  (Mr.  Chandler)  that  he  said  give  me  tendmg  to   show   guilt  or  umocence,   and  the 

the  whisky.    Mr.  Chandler  said  all  right,  and  remarks  were  not  calculated  to  prejudice  the 


went  and  got  the  whisky,  and  brought  it  to  me, 
He  gave  me  a  gallon.  He  got  it  back  in  the 
bam  somewhere.  I  drank  some  of  it,  and  it 
,had  a  'kick.'  If  I  had  drunk  enough,  it  would 
have  made  me  drunk." 

[1]  Appellant  raises  the  question  of  former 
conviction,  and  urges  that,  because  he  was 
convicted  for  the  sale  of  this  identical  liquor 
to  Beverly  Jones,  he  cannot  also  be  convict- 
ed for  having  possession  of  the  same  liquor. 
This  contention  has  been  decided  adversely 
to  appellant  in  cause  No.  6265,  John  Chand- 
ler V.  State,  231  S.  W.  108,  in  an  opinion  de- 
livered May  11,  1921.  The  exact  question 
was  there  presented,  and  Presiding  Judge 
Morrow  uses  the  following  terse- statement: 
"The  ottenses  are  not  the  same,  nor  do  they 
consist  in  the  same  act." 

[2j  The  court  was  requested  to  charge  the 
Jury  to  return  a  verdict  of  "not  guilty,"  be- 
cause of  insufflcient  evidence.  Jones  pur- 
chased the  whisky  from  Clyde  (Thandler,  but 
took  delivery  of  it  from  appellant.  The  pur- 
chaser became  an  accomplice,  as  held  In 
Franklin  v.  State,  227  S.  W.  486,  and  Robert 
V.  State,  228  S.  W.  230.  When  the  taint  of 
accomplice  attaches,  it  remains  during  the 
dealing  with  the  property,  the  purchase  of 
which  produced  the  taint  It  must  Indeed 
have  been  an  unsatisfactory  sale  to  Joues 
until  it  was  consummated  by  the  delivery  of 
the  whisky  by  appellant;  and,  although  ap- 
pellant was  charged  In  this  case  with  "pos- 
session," and  not  the  "sale,"  Jones  was  none 
the  less  an  accomplice.  No.  6263,  John 
(^handler  v.  State,  231  S.  W.  107,  decided  May 
11,  1921,  in  an  opinion  by  Judge  Lattimore, 
expressly  settles  the  question. 

There  being  no  testimony  other  than  of 


rights  of  the  accused, 

2.  Criminal  law  «=»406(5)— Oni  atatMinat  af 
accused,  leading  to  finding  of  pistol  with  which 
offense  committed,  admissible. 

Under  Code  Cr.  Proc.  1911,  art  810,  ex- 
cluding oral  statements  made  by  the  accused 
while  under  arrest  unless  they  conduce  to  estab- 
lish his  guilt,  such  as  finding  the  instrument 
with  which  the  offense  was  committed,  a  state- 
ment so  made  by  one  accused  of  robbery,  which 
led  to  the  finding  of  the  pistol  claimed  to  have 
been  used,  was  admissible. 

3.  Criminal  law  <s=3409— Accused  may  prove  ex> 
culpatory  statements  made  In  connection  with 
Incudpatory  statements  proved  by  state. 

Under  Code  Cr.  Proc.  1911,  art  811,  declar- 
ing that  when  part  of  an  act,  declaration,  or 
conversation  is  given  in  evidence  by  one  party, 
the  whole  on  the  subject  may  be  introduced  by 
the  other,  and  that  an  act  °or  declaration  nec- 
essary to  make  fully  understood  or  to  explain 
the  same  may  be  given  by  the  opposing  party, 
one  accused  of  robbery  could  prove  that  in 
connection  with  certain  inculpatory  statements 
proved  by  the  state,  he  made  other  exculpatory 
statements. 

4.  Criminal  law  $=»II20(3)— Exelnslon  of  evi- 
dence not  reviewable,  where  matter  excluded 
Is  not  shown  by  bill  of  exceptions. 

The  weight  of  a  ruling,  denying  defendant 
the  right  to  prove  exculpatory  statements  made 
by  him  in  connection  with  inculpatory  state- 
ments brought  out  by  the  state,  cannot  be  ap- 
praised on  appeal,  when  the  bill  of  exceptions 
does  not  show  what  declarations  were  ex- 
cluded. 

6.  Criminal  law  «=3404(4)— Exhibition  to  Jury 
of  articles  found  on  scene  of  robbery  not  er- 
roneous. 
In  a  prosecution  for  robbery,  the  exhibition 

to  the  jury  of  a*  pocketbook  belonging  to  the 
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injured  party  and  a  pistol  and  certain  playing 
cards  foand  on  the  scene  of  tlie  robbery  was 
not  erroneons;  they  being  circumstances  avail- 
able to  the  state  in  connection  with  testimony 
showing  their  relation  to  the  transactions. 

6.  Crimlaal  law  €=>409— 'AecDsad  nay  testify 
aa  to  acts  and  declarations  exptanatory  of  ad- 
mission, though  not  part  of  res  gests. 

Under  Code  Cr.  Proc.  1911,  art.  811,  pro- 
viding that  when  a  detailed  act,  declaration, 
conversation,  or  writing  is  given  in  evidence 
any  other  act,  declaration,  or  writing  necessary 
to  make  it  fully  understood  may  be  given  in 
evidence,  one  accused  of  robbery  may  testify, 
in  explanation  of  his  admission  of  having  thrown 
away  the  pistol  and  playing  cards  found  on  the 
scene  of  the  robbery,  that  he  told  the  arresting 
officer  immediately  after  he  was  arrested  that 
lie  won  the  money  gambling,  and,  believing  he 
was  to  be  arrested  for  gambling,  fled  and  threw 
away  his  pistol  and  the  playing  cards,  and  that 
he  told  the  names  of  the  others  in  the  game 
and  where  they  were,  and  requested  the  officer 
to  go  get  them;  the  statute  not  being  restricted 
to  declarations  that  are  part  of  the  res  gestae, 
but  embracing  explanatory  acts  and  declarations 
by  the  accused  after  his  arrest. 

7.  Criminal  law  9=>409 — Accused  may  Introduce 
In  evidence  statement  explanatory  of  state- 
ment used  to  Incriminate  him,  though  latter 
claimed  exculpatory. 

Where  the  state,  in  a  prosecution  for  rob- 
bery, used  defendant's  admission  of  having 
thrown  away  the  pistol  found  at  the  scene  of 
the  robbery  to  incriminate  him,  defendant's 
right  to  introduce  evidence  explanatory  of  the 
admission  could  not  be  nullified  by  the  state's 
claim  that  the  part  of  the  transaction  and  con- 
versation introduced  by  it  was  exculpatory. 

9.  Criminal  law  «=»  1 091  (5)— Where  excluded 
evidence  relevant  and  material,  bHI  of  excep- 
tions need  not  so  state. 
Where  it  appeared  from  the  bill  of  excep- 
tions that  excluded  evidence  proffered  by  de- 
fendant was  both  relevant  and  material,  it  was 
not  necessary  that  the  bill  expressly  so  state; 
a  reasonable  and  substantial  compliance  with 
the  law   concerning   bills  of  exceptions   being 
-sufficient. 

Appeal  from  Crlmtnal  District  Court,  Tar- 
rant County;    George  B.  Hosey,  Judge. 

J.  M.  Williams  was  convicted  of  robbery, 
and  he  appeals.   Reversed. 

Callaway  &  Sbead,  of  Fort  Worth,  for  ap- 
pellant. 

Jesse  M.  Brown,  Cr.  Dist  Atty.,  and  W.  K. 
Parker,  Asst  Cr.  Dist.  Atty.,  both  of  Fort 
Worth,  and  S.  H.  Hamilton,  Asst  Atty.  Gen., 
for  the  SUte. 

MORBOW,  P.  jr.  Convlctlov  la  for  robbery; 
punishment  fixed  at  confinement  in  the  peni- 
tentiary for  seven  ^years. 

Blactn-ell,  the  alleged  injured  party,  gave 
direct  testimony  to  the  fact  that  the  appel- 
lant and  one  Patterson  committed  the  rob- 
bery, each  presenting  a  pistol. 


[1]  After  the  Jury  was  impaneled,  and  be- 
fore otherwise  proceeding  with  the  trial, 
the  trial  Judge  instructed  the  Jury  that  they 
should  pay  close  attention  to  the  testimony, 
thereby  avoid  controversy  among  themselves 
touching  the  statements  of  the  witnesses,  and 
that  by  thus  proceeding  a  verdict  might  be 
reached  more  speedily  and  more  satisfac- 
torily. Appellant  made  objection  to  this 
statemoit,  whereuiK>n  the  court  instructed 
the  Jury  that  the  statement  should  not  be 
considered  as  evidence  -or  tending  in  any 
manner  to  show  the  guilt  or  Innocence  of 
the  accused.  The  practice  of  lecturing  the 
Jury  is  always  fraught  with  the  danger  that 
Mtber  the  language  or  the  motive  of  the 
court  may  be  misconstrued.  It  does  not  In 
all  cases  necessarily  result  In  a  revefsiil. 
Such  result  ensues  when  the  remarks  are 
calculated  to  prejudice  the  rights  of  the  ac- 
cused. Wilson  V.  State,  28  S.  W.  200;  Dow 
V.  State,  31  Tex.  Cr.  R.  278,  20  S.  W.  583. 
In  the  Instant  case,  it  is,  in  our  Judgment, 
not  of  this  class.  Hammett  v.  State,  84  Tex. 
Cr.  R.  638,  209  S.  W.  661,  4  A.  U  R.  347. 

[2]  BUI  No.  5  refers  to  a  statement  made  by 
the  appellant,  while  under  arrest,  concern- 
ing a  pistol  which  the  state  claimed  was 
used  In  perpetrating  the  iV)bbery.  It  is  stat- 
ed in  the  bill  "that  the  Information  elicited 
from  the  appellant  led  to  the  finding  of  the 
pistol."  We  fail  to  discern  anything  in  the 
bill  which  would  render  this  testimony  In- 
admissible. It  would  seem  to  be  within  the 
purview  of  article  810,  Code  of  Criminal  Pro- 
cedure, in  which  statements  made  by  the  ac- 
cused while  under  arrest,  which  are  not  in 
writing,  are  excluded  unless  in  connection 
therewith  be  made  statements  of  facts  or 
circumstances  that  are  found  to  be  true, 
which  conduce  to  establish  his  guilt,  such  as 
finding  the  instrument  with  which  the  of- 
fense was  committed.  See  Garcia  v.  State, 
228  S.  W.  938.  The  court  withdrew  the  testi- 
mony complained  of. 

[3,  4]  In  bill  No.  6  complaint  is  made  of  the 
refusal  of  the  court  to  permit  the  appellant, 
upon  cross-examination  of  the  officer  who 
arrested  him  and  by  whom  the  state  proved 
certain  inculpatory  statements  were  made, 
to  prove  that  in  connection  therewith  the  ap- 
pellant made  other  statements  of  fact  which 
he  desired  to  introduce  as  exculpatory.  As 
we  understand  the  bill,  this  testimony  was 
admissible  under  article  811,  Code  of  Crinl- 
Inal  Procedure,  in  which  it  is  declared  that 
when  part  of  an  act,  declaration,  or  conver- 
sation Is  given  In  evidence  by  one  party,  the 
whole  on  the  subject  may  be  introduced  by 
the  other,  and  where  an  act  or  declaration, 
which  is  necessary  to  make  fully  understood 
or  to  explain  the  same,  may  also  be  given  by 
the  opposing  party.  We  do  not  think  that 
the  construction  of  the  statute  would  be  cor- 
rect which  would  permit  the  state  to  prove 
that  the  appellant  made  declarations  which 
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led  to  the  finding  of  the  pistol  with  which 
the  offense  was  committed,  and  exclude  other 
declaratlonB  made  In  the  same  connection 
which  would  tend  to  be  exculpatory.  The 
bill,  however,  as  prepared,  does  not  enlighten 
us  as  to  what  declarations  were  excluded. 
We  would  therefore  be  unable  to  appraise 
the  weight  of  the  ruling  complained  of. 

[J]  The  exhibition  to  the  Jury  of  a  pocket- 
book  which  belonged  to  the  injured  party,  a 
pistol  which  was  found  upon  the  scene  of 
the  robbery,  and  certain  playing  cards  that 
were  also  found  there,  was  not  erroneous, 
but  in  connection  with  the  testimony  show- 
ing their  relation  to  the  transactions  they 
were  circumstances  available  to  the  state  on 
the  Issues  involved. 

[8]  Appellant's  theory,  as  developed  from 
his  testimony,  was,  in  substance,  that  while 
In  a  game  of  cards  with  the  Blackwell  broth- 
ers, and  while  two  other  persons  were  pres- 
ent, the  Blackwells  were  the  losers;  that,  In- 
censed at  the  loss,  they  threatened  to  cause 
the  arrest  of  the  appellant  and  his  companion 
Patterson;  that,  believing  he  was  to  be  ar- 
rested for  gambling,  he  fled  and  threw  away 
bis  pistol  and  the  cards  with  which  they  had 
been  playing.  The  fact  that  the  pistol  and 
the  cards  were  found  was  proved  by  the 
state,  as  was  also  the  declaration  of  the  ap- 
pellant to  the  officer  who  arrested  him  that 
he  had  thrown  away  his  pistol.  Appellant 
offered  to  testify  to  other  declarations  which 
he  claimed  to  have  made  to  the  officer  at  the 
same  time  that  he  made  the  declarations 
about  throwing  away  the  pistol.  From  the 
bill  we  take  the  following  quotation: 

"  'Now,  tell  the  jury  what  you  said  with  ref- 
erence to  those  two  fellows  that  was  there 
watching  the  game,'  said  statement  having  been 
made  immediately  after  the  arrest  of  the  de- 
fendants, and  at  the  time  the  Officer  Averitt 
inquired  as  to  the  statement  with  reference  to 
the  pistol,  the  objection  of  the  assistant  dis- 
trict attorney  being  that  said  statement  would 
be  a  statement  made  after  the  commission  of 
the  offense,  after  the  defendant  was  under  ar- 
rest, and  would  be  a  self-serving  declaration. 
Said  witness  would  have  stated,  if  permitted, 
that  he  told  the  officer  immediately  after  he  was 
arrested  that  at  the  time  be  was  first  put  un- 
der arrest  he  did  not  get  the  money  from  the 
witness  Blackwell,  but  that  he  won  the  same 
in  a  gambling  game,  and  that  there  were  two 
other  persons  present,  and  that  they  had  run 
away,  and  that  if  the  officer  would  pursue  them 
and  bring  them  back  from  the  cut  on  the  railroad 
where  they  were  hiding  they  would  straight- 
en the  whole  matter  up,  and  exonerate  both  of 
the  defendants  from  the  charge  of  robbery,  and 
that  be,  the  said  Williams,  told  the  officers 
where  these  parties  were,  and  that  be  request- 
ed the  officers  to  go  get  them." 

The  court,  In  our  Judgment,  was  not  war- 
ranted In  excluding  this  testimony. 

The  statement  of  facts  shows  that  the  offi- 
cer who  arrested  the  appellant  gave  testi- 
mony to  the  fact  that  he  chased  him  quite  a 
distance  before  he  succeeded  in  arresting  him, 


that  he  searched  lilm  and  ftnind  no  pistol, 
but  that  appellant  declared  he  had  thrown 
his  pistol  away,  and  described  the  pistol. 
The  state,  by  other  testimony,  showed  that 
the  pistol  was  found,  also  the  cards. 
We  quote  our  statute: 

"When  part  of  an  act,  declaration  or  conver- 
sation or  writing  Is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be 
inquired  into  by  the  other,  as,  when  a  letter  is 
read,  all  other  letters  on  the  same  subject  be- 
tween the  same  parties  may  be  given.  And 
when  a  detailed  act,  declaration,  conversation  or 
writing  is  given  in  evidence  any  other  act,  dec- 
laration or  writing  which  is  necessary  to  make 
it  fully  understood  or  to  explain  the  same  may 
also  be  given  in  evidence."    C  C.  P.  art  811. 

The  construction  of  this  statute  whlc4i' 
would  support  the  ruling  of  the  court  Is,  in 
our  Judgment,  at  variance  with  the  inter- 
pretation of  It  heretofore  made.  In  the 
Greene  Case,  17  Tex.  App.  405,  the  court,  after 
quoting  the  statute,  says: 

"This  article  expands  the  common-law  rule 
with  reference  to  such  evidence.  At  common 
law,  when  a  confession  or  admission  is  intro- 
duced in  evidence  against  a  party,  such  party 
is  entitled  to  prove  the  whole  of  what  he  said 
on  the  subject  at  the  time  of  making  such  con- 
fession or  admission.  1  Greenl.  Ev.  §S  201-218; 
Whart  Cr.  Ev.  {  688.  But  the  above-quoted 
article  does  not  restrict  the  explanatory  act, 
declaration,  conversation,  or  writing  to  the  time 
when  the  act,  declaration,  conversation,  or  writ- 
ing sought  to  be  explained  occurred,  but  ex- 
tends the  rule  so  as  to  render  such  acts  or 
statements  admissible,  if  necessary  to  a  full  un- 
derstanding of,  or  to  explain  the  acts  or  state- 
ments introdaced  in  evidence  by,  the  adverse 
party,  although  the  same  may  have  transpired 
at  a  different  time,  and  at  a  time  so  remote 
even  as  to  not  be  admissible  as  res  gestee. 

"This  article  of  the  Code  has  not  heretofore 
been  considered  and  construed  with  direct  ref- 
erence to  the  question  we  are  now  discussing. 
In  the  case  of  Shrivers  v.  State,  7  Tex.  Ct. 
App.  450,  the  question  was  presented  and  dis- 
cussed, but  without  reference  to  this  article 
of  the  Code.  In  that  case  the  statements  made 
by  the  defendtmt,  explanatory  of  the  statements 
proved  against  him  by  the  state,  were  held  ad- 
missible as  res  gestffi,  and  the  court  said:  "To 
render  such  after  declarations  or  statements 
admissible  as  explanations,  it  must  appear  that 
they  were  made  recently  after  the  former,  and 
it  must  also  be  obvious  from  the  circumstances 
that  they  are  not  obnoxious  to,  but  come  within 
the  exceptions  to,  the  general  rule  that  a  party 
cannot  make  evidence  for  himself  either  by  his 
acts  or  his  declarations.'  The  rule  thus  stated 
would  be  correct  when  applied  to  declarations 
of  the  defendant  offered  in  his  own  behalf  as 
original  evidence,  and  not  in  explanation  of 
statements  or  confessions  proved  against  him 
by  the  prosecution.  Davis  v.  State,  3  Tex.  Ct 
App.  91,  and  authorities  there  cited. 

"But,  in  a  case  like  this,  where  the  statements 
offered  are  offered  only  in  explanation  of  de- 
fendant's statements  introduced  in  evidence 
against  him  by  the  state,  we  can  find  no  warrant 
in  the  statute  for  thus  limiting  their  admissi- 
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bnity.  In  so  far  as  the  langiiatre  used  in  the 
opinion  in  Sbrivers'  Case  conflicts  with  the  con- 
Btrnction  we  now  give  to  the  article  quoted,  the 
same  is  overruled.  We  are  of  the  opinion,  that 
under  this  article  the  statement  of  the  defend- 
ant made  before  the  inqnest,  if  it  be  necessary 
to  make  his  confession  fully  understood,  or  to 
explain  the  same,  was  admissible." 

This  I^erpretation  of  tbe  statute  has  not 
been  questioned  so  far  as  we  are  aware,  but, 
on  the  contrary,  has  received  frequent  and  ex- 
press sanction.  Pratt  v.  State,  S3  Tex.  Or. 
R.  285,  109  S.  W.  138;  Smith  v.  State,  46 
Tex.  Cr.  R.  283,  81  S.  W.  936, 108  Am.  St.  Rep. 
9&1 ;  Harrison  t.  State,  20  Tex.  App.  399,  54 
Am.  Rep.  529;  Ralney  ▼.  State,  20  Tex.  App. 
470;  Galther  t.  State,  21  Tex.  App.  640,  1  S. 
W.  456 ;  Rogers  v.  State,  26  Tex.  App.  431, 
9  S.  W.  762;  Spearman  v.  State,  34  Tex.  Cr. 
R.  281,  30  S.  W.  229;  Potts  v.  State,  56  Tex. 
Cr.  R.  47, 118  S.  W.  535. 

The  citation  of  the  authorities  illustratInK 
the  rule  that  the  operation  of  the  statute  is 
not  restricted  to  declarations  that  are  part 
of  the  res  gestn,  and  would  not,  in  the  in- 
stant case,  be  confined  simply  to  declara- 
tlons  concerning  the  possession  of  the  pistol, 
but  would  embrace  explanatory  acts  and  dec- 
larations such  as  the  appellant  sought  to  in- 
troduce, as  disclosed  by  tbe  bill  of  exceptions. 
He  was  by  his  acts,  proved  by  the  state,  put 
upon  explanation  of  tbe  possession  of  his 
pistol,  his  flight,  his  throwing  the  pistol 
away,  the  presence  of  the  cards,  his  associa- 
tion with  the  injured  parties,  and  declara- 
tions made  by  him  at  the  times  set  out  in  the 
bill  of  exceptions  were  such  as  he  was  en- 
titled to  have  before  the  jury.  Branch's  Ann. 
Tex.  Penal  Code,  {  92. 

[7]  The  state  assumes  the  position  that  the 
right  of  appellant  under  the  statute  to  in- 
troduce other  declarations  explanatory  of 
those  proved  by  the  state  did  not  accrue,  for 
the  reason  that  those  in  evidence  were  ex- 
culpatory. With  this  view  we  are  unable 
to  concur  either  as  to  the  facts  or  the  law. 
The  exculpatory  character  of  the  proof  of 
flight  and  possession  and  disposal  of  the  pis- 
tol is  not  appar«it,  but  if  this  were  ques- 
tionable it  was  used  to  incriminate  him,  and 
bis  right  to  introduce  legitimate  evidence  ex- 
planatory ot  It  could  not  be  nullified  by  the 
elaim  of  the  state  that  the  part  of  the  trans- 
action and  conversation  introduced  by  it  was 
exculpatory.  Bailey  v.  State,  40  Tex.  Cr.  R 
150.  49  S.  W.  102;  Dover  v.  State,  81  Tex.  Or. 
R.  553,  197  S.  W.  192,  and  authorities  there 
cited. 

[I]  Tbe  criticism  of  the  bill  of  exceptions 
that  the  relevancy  and  the  materiality  of  the 
proffered  testimony  is  not  thereby  disclosed, 
we  think,  is  not  tenable.  It  is  required  that 
the  relevancy  and  the  materiality  must  ap- 
pear, but  it  is  not  demanded  that,  in  every 
Instance,  the  bill  must  so  state  in  terms. 
Stanton  v.  State,  42  Tex.  Cr.  R.  271,  59  S.  W. 
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271;  Farrar  t.  State,  29  Tex.  App.  253,  15 
S.  w,  719.  Prom  the  bill  before  us,  It  la 
made  plain  that  the  officer  who  arrested  ap- 
pellant, testified  for  the  state  that  appellant 
had  made  inculpatory  declarations;  and  it 
also  appears  from  the  bill  that  appellant 
sought  to  make  proof  that  the  same  declara- 
tions were  accompanied  by  others  made  by 
the  appellant  at  the  •  time,  which  were  ex- 
planatory and  tended  to  obviate  the  injurious 
effect  of  those  proved  by  the  state.  Viewing 
tbe  bill  in  the  light  of  the  parts  of  the  rec- 
ord which  this  court  Is  bound  to  examine.  It 
becomes  clear  that  the  evidence  excluded  was 
both  relevant  and  material.  This,  thus  ap- 
pearing to  disregard  the  bill,  would  place  an 
arbitrarily  restrictive  construction  upon  the 
law  concerning  bills  of  exceptions  above  a 
rea.S0Bable  and  substantial  compliance  there- 
with. Rules  of  procedure  are  made  to  facili- 
tate, not  to  obstruct,  the  administratl<m  of 
Justice,  and  it  has  been  the  practice  of  the 
courts  of  this  state,  in  deciding  questions  as 
to  the  sufficiency  of  bills  of  exceptions,  to  bear 
iu  mind  and  apply  this  principle.  Railway  v. 
Pemberton,  106  Tex.  466, 161  S,  W.  2, 168  S.  W. 
126 ;  Farrar  v.  State,  supra ;  Jenkins  v.  State, 
34  Tex.  Cr.  R  202,  20  S.  W.  1078;  Stanton 
V.  State,  supra ;  Robinson  v.  State,  70  Tex. 
Cr.  R  81,  156  8.  W.  212 ;  Plummer  v.  State, 
86  Tex.  Cr.  R.  493,  218  S.  W.  499.  In  reject- 
ing the  testimony  referred  to  in  the  bill,  thfe 
court,  in  our  opinion,  fell  into  substantial  er- 
ror, calculated  to  prejudice  the  appellant's 
case. 
A  reversal  of  the  Judgment  is  ordered. 


LEWIS  V.  STATE.     (No.  6239.> 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 
1921.) 

1.  Homicide  9=3309(4)— Charge  on  manslaugh- 
ter proper,  where  there  Is  evidence  from 
which  Jury  may  deduce  finding. 

If  there  is  evidence  which,  however  weak 
or  inconclusive  it  may  seem  to  the  court,  tends 
to  prove  facts  from  which  the  jury  may  de- 
duce a  finding  of  manslaughter,  it  is  error  to 
fail  to  charge  on  it. 

2.  Homicide  ®=>309(6)  —  Special  charge  on 
manslaughter,  requested  by  defendant.  Incor- 
rect. 

In  a  prosecution  for  murder,  special  charge 
requested  by  defendant  on  manslaughter  held 
incorrect;  it  embracing  a  clause  telling  the  jury 
that  insulting  words  of  the  person  killed  toward 
a  female  relative  was  "adequate  cause,"  while 
there  was  no  testimony  justifying  such  a  charge, 
etc 

3.  Homldde  <8=949— Epithet  "son  of  a  bitch" 
does  not  support  a  charge  on  manslaughter. 

The  language  used  by  deceased  in  calling  de- 
fendant a  "son  of  a  bitch"  will  not  support  « 
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charge  on  manslaughter  that  insulting  words 
as  to  a  female  relative  was  adequate  cause. 

4.  Homicide  «s>309( I)— Proper  oharga  on  mai- 
slaughter  outlined. 

In  a  prosecution  for  homicide,  held,  the 
jury  should  have  been  charged  that  if  the  con- 
duct and  language  of  deceased,  or  deceased  and 
his  son,  cither  alone  or  in  connection  with  any 
previous  abuse  or  assault  by  deceased,  on  de- 
fendant, aroused  in  defendant's  mind  such  a 
degree  of  anger,  rage,  resentment,  or  terror  as 
rendered  him  incapable  of  cool  reflection,  and 
the  facts  and  circumstances  were  suflScient  to 
have  produced  such  state  of  mind  in  a  person 
of  ordinary  temper,  there  was  adequate  cause, 
and,  if  the  killing  occurred  under  such  circum- 
stances, defendant  was  guilty  of  manslaughter, 
unless  he  was  acting  in  self-defense. 

5.  Homicide  <8=:>309(2)— Issue  of  manslaughter 
becomes  pertinent,  where  It  Is  dalmed  kill- 
ing resulted  from  tight. 

If  the  case  is  one  either  of  murder  or  per- 
fect self-defense,  it  is  not  error  to  fail  to 
charge  on  manslaughter;  but  where  the  case 
becomes  involved  from  the  issues  raised,  and 
it  is  claimed  the  killing  resulted  from  a  fight, 
and  the  facts  of  its  inception  or  progress  be- 
come controverted  issues  raising  the  question 
of  self-defense,  the  issue  of  manslaughter  al- 
most universally  becomes  pertinent. 

6.  Homicide  €=9300 (2)— Instruction  on  appear- 
ance of  danger  to  defendant  erroneous. 

In  a  prosecution  for  ti^urder,  special  charge 
requested  by  defendant  on  the  matter  of  the  ap- 
pearance of  danger  as  viewed  from  defendant's 
standpoint  held  improper,  as  tending  to  convey 
the  idea  that  the  whole  transaction,  the  whole 
case,  should  be  viewed  from  defendant's  stand- 
point; it  is  only  the  question  of  the  appear- 
ance of  danger  that  must  be  viewed  from  de- 
fendant's standpoint 

7.  Homicide  <S=»I  I6(i)— Defendant  had  right  to 
act  on  appearances  in  own  defense. 

If  it  appeared  to  defendant  charged  with 
murder,  viewing  it  from  his  standpoint,  from 
the  acts  or  words  coupled  with  the  acts  of 
deceased  and  defendant's  other  assailants,  that 
his  (defendant's)  life  was  in  danger,  he  had  a 
right  to  act  on  such  appearances  in  his  own 
defense. 

8.  Criminal  law  is=»789(3)— Instruetlon  erro- 
neous as  omitting  element  of  conviction  of 
Jury  beyond  reasonable  doubt. 

In  a  prosecution  for  murder,  charge  that,  if 
jury  found  from  the  evidence  that  d«fendant  un- 
lawfully and  with  malice  aforethought  killed 
deceased,  to  find  him  guilty  of  murder,  helA  er- 
roneous, as  not  telling  the  jury  that  they  must 
so  find  from  the  evidence  beyond  a  reasonable 
doubt 

9.  Homicide  ®=>308( I)— Elements  of  offense  of 
murder  stated;    may  be  embraced  In  charge. 

Where  manslaughter  and  self-defense  are 
issues,  the  jury  must  find  three  things  beyond 
a  reasonable  doubt  before  they  are  warranted 
in  convicting  for  murder:  First,  that  accused 
acted  with  malice  aforethought;  second,  that 
the  killing  did  not  occur  under  circumstances 


reducing  the  offense  to  manslaughter;  and, 
third,  that  accused  was  not  acting  in  self-de- 
fense, and  such  matters  may  be  embraced  in 
the-  clause  of  the  charge  submitting  murder. 

10.  Criminal  law  $=3762(5)  —  Instruction 
against  verdict  by  lot  not  erroneous,  as  con- 
veying impression  court  was  of  opinion  de- 
fendant would  be  convicted. 

In  a  prosecution  for  mnrder,  jj(ptroctlon 
that  the  question  of  defendant's  guilt  must  not 
be  determined  by  lot  or  chance,  and,  in  case  of 
conviction,  the  punishment  must  not  be  deter- 
mined in  any  such  manner,  held  not  error  as. 
conveying  the  impression  the  court  was  of  the 
opinion  defendant  would  be  convicted. 

11.  Criminal  law  ^=3448(8)— Testimony  as  to 
condition  of  scene  of  killing  Inadmissible  as 
conclusion. 

In  a  prosecution  for  murder,  testimony  of 
witnessejs  for  defendant  after  describing  the 
appearance  of  the  surroundings  at  the  scene  of 
the  killing,  as  to  what  in  their  opinion,  the 
tracks,  heel  prints,  and  tearing  down  of  the 
corn  stalks  indicated,  was  inadmissible  as  an 
opinion  and  conclusion,  not  coming  under  the 
classification  of  a  shorthand  rendering  of  the 
facts. 

Appeal  from  District  Court,  Gnadalupe 
County;  M.  Kennon,  Judga 

Monroe  Lewis  was  convicted  of  murder, 
and  be  appeals.  Judgment  reversed,  and 
cause  remanded. 

Wurabach  &  Wlrtz,  B.  S.  Terrell,  and  DI- 
brell  &  Mo'sbeim,  all  of  Seguln,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  convicted  of 
the  murder  of  Qarence  Mathews,  and  his 
punishment  assessed  at  40  years'  confinement 
in  the  penitentiary. 

The  court  declined  to  charge  on  manslaugh- 
ter. Timely  objections  were  urged  because 
of  this  omission,  and  a  special  charge  on  the 
subject  presented,  which  was  refused. 

[1]  All  the  parties  to  this  homicide  were 
negroes.  The  trouble  resulting  in  the  killing 
arose  over  a  dispute  between  appellant  on 
the  one  hand,  and  the  decease<l,  Clarence 
Mathews,  and  his  son,  Ewart  on  the  other, 
over  the  manner  tn  which  the  Mathewses 
were  gatherlDR  com.  Cleveland  Williams  was 
assisting  in  gathering  corn.  He  was  tn  sight 
of  the  parties,  and  testified  about  the  killing, 
but  claims  not  to  have  heard  what  was  said 
between  them.  Ewart  Mathews  was  the  main 
state's  witness.  His  and  Williams'  testimony 
make  a  case  of  unprovoked  murder,  with  no 
semblance  of  either  manslaughter  or  self-de- 
fense, in  which  Clarence  Mathews  was  killed, 
and  Ewart  Mathews  shot  and  severely  wound- 
ed by  appellant.  Appellant  was  dependent 
almost  wholly  on  his  own  testimony  for  the 
contention  that  the  Issue  of  manslaughter 
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•wta  in  the  case.  If  any  erfdence  raised  tbe 
issue,  the  determination  of  it  passed  from  tbe 
court  to  the  Jury,  under  appropriate  instruc- 
tiona  "In  a  doubtful  case  the  cliarge  on 
manslaughter  should  be  given."  Pickens  v. 
State,  86  Tex.  Cr.  R.  662,  218  S.  W.  755;  Mc 
lAUgliUn  V.  State,  10  Tex.  App.  359:  Amwine 
T.  State,  49  Tex.  Cr.  R.  6,  90  S.  W.  39.  "After 
all  tbe  evidence  Is  in,  if  it  is  questionable  in 
the  court's  mind  as  to  whether  tbe  issue  of 
manslaughter  is  raised,  it  should  be  resolved 
in  the  defendant's  favor,  and  tbe  matter 
passed  to  the  Jury."  Steen  t.  State,  223  S.  W. 
631. 
Tbe  substance  of  appellant's  testimony  is: 

"That  on  the  morning  of  tbe  kUling,  the  de- 
ceased, tiis  son,  and  Williams  were  in  one  part 
of  defendant's  cornfield,  gathering  corn  for 
defendant's  landlord.  That  previously  there 
had  been  ao  agreement  between  defendant  and 
tbe  deceased  as  to  the  manner  of  dividing  the 
corn.  That  a  few  days  before  the  killing  de- 
ceased and  his  ion,  in  gathering  another  portion 
of  the  corn,  made  a  mistake  in  dividing  the 
rows.  That  on  the  morning  of  the  killing  de- 
fendant had  prepared  to  haul  a  wagon  loan  of 
watermelons  from  his  home  to  San  Marcos, 
and  had  hitched  his  males  to  the  wagon,  and  di- 
rected hts  boy  and  a  woman  by  the  name  of 
Tinie  Saffold  to  drive  the  wagon  along  the 
turning  road  through  the  field,  toward  the 
premises  of  Mr.'  Scheibe,  where  he  had  engaged 
to  deUver  some  watermelons  en  route  to  San 
Marcos.  That  be  went  in  a  different  direction 
by  a  potato  patch  to  get  his  pistol  that  he  had 
dropped  there  the  night  previons,  and  went 
from  that  place  to  the  northwest  comer  of  the 
cornfield  to  examine  where  the  corn  had  been 
gathered,  to  ascertain  if  it  had  been  gathered 
according  to  tbe  previous  agreement.  He  was 
a  distance  of  about  150  yards  from  deceased 
and  his  son,  inspecting  tbe  rows,  and  did  not 
invite  deceased  and  his  son  to  assist  bim  in 
making  the  inspection,  but  that  deceased's  son 
first  came  to  where  he  was  and  inquired  of  him 
what  the  trouble  was.  That  defendant  inform- 
ed deceased's  son  that  a  mistake  had  been  made 
there,  as  had  been  made  in  tbe  other  field,  but 
no  angry  words  passed  between  them,  and  that 
in  a  few  minutes  tbe  deceased  voluntarily  got 
from  the  wagon  which  he  was  driving  and  came 
over  to  the  place  where  defendant  and  deceas- 
ed's son  were  examining  the  rows  that  had  been 
gathered  and  those  that  had  been  left  nngath- 
ered,  and  in  an  insulting  way  addressed  defend- 
ant. That  one  word  led  on  to  another,  and  that 
deceased  cursed  defendant  and  called  liim  a 
black  son  of  a  bitch,  and  attempted  to  strike 
defendant  with  his  fist.  That  thereupon  a  dif- 
ficulty ensued  between  defendant,  deceased,  and 
deceased's  son,  and  that  defendant  was  assault- 
ed by  both  deceased  and  bis  son,  was  struck 
with  an  ax  handle  by  tbe  son  of  deceased,  and 
at  the  very  time  the  deceased  was  shot  both 
deceased  and  bis  son  were  attempting  to  com- 
mit a  battery  npon  defendant."  Tiiat  while  the 
assaults  were  being  made  on  him  he  was  trying 
to  get  his  pistol  out,  but  deceased  fired  at  ap- 
.peliant  before  he  succeeded  in  getting  his  pis- 
tol, and  tliat  when  he  did  secure  it  he  shot  both 
deceased  and  his  ion. 
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Bvidence  was  introduced  tending;,  to  show 
that  at  tbe  place  where  the  difBculty  started 
there  were  indications  that  a  struggle  or 
scuffle  had  occurred,  com  and  weeds  being 
mashed  down,  and  footprints  all  about.  The 
state  combated  this  by  showing  that  many 
parties  had  been  walking  about  the  place  be- 
fore the  observations  were  made.  Appellant 
also  testified  that  on  a  prior  occasion,  about 
cotton  chopping  time,  deceased  had  charged 
him  with  not  carrying  out  bis  contract  at>out 
the  crop,  had  cursed  him,  and  threatened  an 
assault  upon  bim  with  a  monkey  wrench,  if 
be  did  not  get  the  money  and  pay  a  small 
amount  he  owed  deceased  by  Saturday;  that 
appellant  got  the  money,  paid  deceased,  and 
that  matters  moved  along  fairly  well  until 
the  trouble  came  up  about  the  com. 

We  have  given  more  in  detail  the  evidence 
of  appellant  than  of  the  state,  because  It  is 
to  tbe  former  we  must  looli  to  determine 
whether  manslaughter  should  have  been  sub- 
mitted. The  court  does  not  determine  the 
weight  of  the  testimony,  nor  whether  it  Is 
true  or  false,  in  concluding  whether  to  sub- 
mit manslaughter.  His  only  duty  is  to  ascer- 
tain if  any  evidence  raises  ttie  issue,  regard- 
less of  what  he  may  think  of  its  cogency. 

"If  there  is  evidence  which,  however  weak  or 
Inconclusive  it  may  seem  to  the  court,  tends  to 
prove  facts  from  which  the  Jury  may  deduce  a 
finding  of  manslaughter,  it  is  error  to  fail  to 
charge  on  it"  Branch's  Criminal  Law,  fi  501, 
and  a  collation  of  authorities  supporting  tbe 
text  quoted. 

As  was  tersely  stated  by  Judge  Lattlmora 
in  the  Steen  Case,  supra: 

"The  causes  named  in  our  statute  as  adequate 
to  reduce  a  homicide  to  manslaughter  are  well 
understood  to  be  instances,  and  not  limitations." 

The  jury  bad  the  right,  and  it  was  their 
province,  to  believe  any  part  of  the  testimony 
of  appellant  or  any  other  witness,  which  to 
them  seemed  reasonable,  and,  on  the  other 
hand,  to  reject  all  or  any  part  to  which  they 
did  not  give  credence.  The  Jury  evidently 
rejected  appellant's  testimony,  in  which  he 
claims  that  deceased  shot  at  bim  t)efore  be 
killed  deceased.  Having  found  against  appel- 
lant on  the  issue  of  self-defense,  they  still 
bad  a  right  to  believe  that  deceased  and  his' 
son  made  an  assault  on  appellant,  and  that 
the  three  of  them  became  engaged  in  a  fl0tt 
and  struggle,  and  from  this  alone,  or  in  con- 
nection with  previous  abuse  and  assault  with 
tbe  monkey  wrench,  appellant's  mind  became 
so  inflamed  from  anger,  rage,  resentment,  or 
terror  as  to  render  him  incapable  of  cool  re- 
flection, and  that  the  facts  and  circumstances 
were  sufllcient  to  produce  such  a  state  of  mind 
in  a  person  of  ordinary  temper.  If  they 
should  have  reached  such  a  conclusion  from 
the  evidence,  no  rule  is  given  them  in  the 
charge  directing  them  what  to  do  under  such 
a  finding. 
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[2-4]  We  do  not  believe  the  Bpedal  charge 
requested  by  appellant  on  manslaughter  was 
correct.  It  embraced  a  clause  telling  the  Jury- 
that  "insulting  words  of  the  person  killed  to- 
wards a  female  relative,"  etc.,  was  "adequate 
cause."  We  find  In  the  record  no  testimony 
justifying  such  a  charge.  If  it  was  predi- 
cated on  the  evidence  tbat  deceased  called  ap- 
pellant a  "son  of  a  bitch,"  it  was  not  the  law. 
It  has  been  held  such  language,  however  ob- 
noxious it  may  be,  will  not  support  such  a 
charge.  Authorities  collated  under  section 
605,  Branch's  Criminal  Law.  But  such  lan- 
guage, in  connection  with  other  things,  might 
be  "adequate  cause"  under  article  1130,  P.  CX, 
providing: 

"By  the  ezpression  'adequate  cause'  is  meant 
such  as  would  commonly  prodace  a  degree  of 
anger,  rage,  resentment  or  terror  in  a  person  of 
ordinary  temper  sufBcient  to  render  the  mind 
incapable  of  cool  reflection." 

If  the  evidence  raises  an  Issue  of  fact  as  to 
something  which  article  1132,  P.  C,  expressly 
makes  "adequate  cause,"  such  as  a  blow  caus- 
ing pain,  the  jury  ought  to  be  told,  if  they 
find  It  did  occur,  It  would  be  adequate  cause; 
and  where  the  facts  are  involved  it  is  always 
proper  to  submit  a  general  charge  In  addition 
thereto.  We  believe  in  the  Instant  case  tbe 
jury  ought  to  have  been  told.  In  some  appro- 
priate way,  that  If  the  conduct  and  language 
of  deceased,  or  deceased  and  his  son,  either 
alone  on  In  connection  with  any  previous 
abuse  or  assault  by  deceased  upon  appellant, 
aroused  in  his  mind  such  a  degree  of  anger, 
rage,  resentment,  or  terror  as  rendered  him 
Incapable  of  cool  reflection,  and  they  believe 
the  facts  and  drcumstancea  were  sufficient  to 
have  produced  such  state  of  mind  in  a  person 
of  ordinary  temper,  then  the  same  would  be 
"adequate  cause,"  and  if  the  killing  occurred  | 
under  such  circumstances  the  appellant  would  j 
be  guilty  of  manslaughter,  unless  he  was  act- 1 
Ing  in  self-defense.  I 

[5]  "If  the  case  is  either  murder  or  perfect  I 
self-defense,  It  Is  not  error  to  fail  to  charge , 
on  manslaughter"  (Branch's  Crlm.  Law,  {  505, 
and  collated  authorities)  but  where  the  case 
becomes  involved  from  the  issues  raised,  and 
it  Is  claimed  the  killing  resulted  from  a  flght, 
and  the  facts  of  its  Inception  or  progress,  be- 
come controverted  issues  raising  the  question 
of  self-defense,  it  Is  a  rare  Instance  where  the 
issue  of  manslaughter  does  not  also  become 
pertinent.  Steen  v.  State,  225  S.  W.  529; 
Washington  v.  State,  68  Tex.  Cr.  R.  589,  151 
S.  W.  819;  Menefee  v.  State,  67  Tex.  Cr.  R. 
201,  149  S.  W.  138;  Pickens  v.  State,  86  Tex. 
Cr.  R.  662,  218  S.  W.  735;  Arnwlne  v.  State, 
49  Tex.  Cr.  R.  6,  90  S.  W.  39. 

Upon  the  issue  of  self-defense  the  court 
charged  that  if  deceased  had  shot  at  appel- 
lant with  a  pistol,  or  If  deceased's  son  was 
striking,  or  was  in  the  act  of  striking  appel- 
lant with  an  ax  handle,  he  should  be  acquit- 
ted.   Elzception  was  reserved  to  this  charge 


as  being  too  restrictive,  lit  that  It  singled  out 
certain  things  under  which  the  Jury  might  ac- 
quit, but  failed  to  enumerate  all  the  facts  and 
circumstances  shown  by  the  evidence,  or 
which  the  evidence  tended  to  show,  as  author^ 
izing  the  appellant  to  act  In  self-defense. 

The  conrt  did  not  charge  on  appearance  of 
danger  as  viewed  from  appellant's  standpoint, 
and  a  special  charge  was  requested  on  that 
subject  as  follows: 

"In  this  case  the  court,  at  defendant's  re- 
quest, instructs  the  jury  as  follows:  In  con- 
sidering the  action  of  the  defendant  at  the  time 
of  the  killing,  you  will  consider  the  same  in 
the  light  of  facta  and  circumstances,  as  you  be- 
lieve from  the  evidence,  they  appeared  to  the 
defendant  at  the  time  of  the  killing,  and  to  the 
defendant  alone,  and  not  from  any  other  stand- 
point, and  determine  from  the  evidence  what  were 
the  appearances  to  the  defendant  and  what  the 
standpoint  of  the  defendant  was,  and  in  what 
light  he  in  fact  did  view  the  facta  and  circum- 
stances at  the  time.  And  if  you  believe  from 
the  evidence  the  defendant,  so  viewioff  the  facts 
and  circumstances  believed  his  life  in  danger, 
or  his  person  in  danger  of  serious  bodily  injury 
from  deceased,  or  from  any  other  person  pres- 
ent and  acting  with  deceased,  shot  and  killed 
the  deceased,  yon  will  acquit  the  defendant." 

The  court  refused  to  give  the  diarge,  and 
exception  wa^  reserved.  The  two  assign- 
ments  last  above  mentioned' may  be  treated 
together.  The  writer,  from  experience,  knows 
that  where  a  case  Is  developed  by  witnesses 
of  the  character  relied  on  by  the  state  and 
defendant  in  this  case,  the  Issues  are  often 
not  clearly  drawn;  the  trial  court  has  much 
difficulty  in  determining  what  issues  are 
raised,  and  the  jury  In  flndlng  which  are  es- 
tablished; much  testimony  may  be  rejected 
by  the  jury,  because  not  comporting  with 
human  experience  generally;  therefore  the 
frequent  necessity  of  the  trial  jndge  resorting 
to  a  general  submission  of  the  various  issues. 
The  jury  had  a  right  to,  and  from  the  verdict 
evidently  did,  disregard  appellant's  testimony 
that  deceased  shot  at  him,  and  that  his  (de- 
ceased's) son  struck,  or  was  striking,  appel- 
lant with  an  ax  handle,  because  they  were  told 
if  the  killing  occurred  under  those  circum- 
stances they  should  acquit.  The  jury  found 
that  appellant  was  In  no  actual  danger  of  suf- 
fering death  or  serious  bodily  injury.  If  no 
other  issue  than  actual  attack  and  danger 
was  in  the  case,  there  was  no  error  in  the 
charge  given  or  the  one  refused.  While  the 
jury  evidently  disbelieved  appellant's  theory 
of  the  attack  upon  him  with  a  pistol  and  ax 
handle,  yet  there  was  evidence  from  which 
they  could  have  found  that  deceased  had  pre- 
viously ill-treated,  cursed,  assaulted,  and 
threatened  appellant  They  could  have  found 
that  a  struggle  and  fight  occurred  at  the  time 
of  the  killing;  that  both  deceased  and  his  son 
were  engaged  In  it  as  against  appellant;  that 
be  was  contending  against  more  than  one  as- 
sailant, tboui^  perhaps  they  were  sot  armed. 
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If  io,  he  had  a  right  to  act   vletlng  for  murder:  (a)  That  the  accnsed  act- 


as  he  claimed 

upon  the  hostile  demonstration  of  either  or 

both. 

If  It  did  happen  In  such  wise,  how  did  It 
look  to  appellant  at  the  time?  His  theory 
was  that  deceased  and  his  son  had  failed  to 
gather  one  field  of  com  according  to  agree- 
ment, and  had  promised  to  correct  it  when 
they  gathered  the  field  where  the  killing  oc- 
curred; that  upon  going  to  where  they  were 
at  work,  and  checking  up  the  rows,  he  found 
they  not  only  had  not  corrected  the  other  er- 
ror, but  were  further  violating  their  contract, 
and  made  a  Joint  assault  upon  him  when  he 
remonstrated  with  them,  and  threatened  to 
go  to  law  about  their  differences.  The  affair 
may  not  have  happened  that  way,  and  the 
Jury  may  have  so  found;  but  they  should  have 
been  told  what  the  law  was  in  event  they  did 
adopt  even  a  part  of  appellant's  theory.  Un- 
der article  1105,  subd.  1,  P.  C,  we  believe, 
under  the  facts  of  this  case,  the  Jury  should 
have  been  told,  If  from  the  acts  of  deceased 
and  his  son,  or  from  the  acts  of.  either  or 
both  of  them,  or  if  from  the. words  of  either 
or  both  of  them,  coupled  with  the  acts  of 
either  or  both,  it  reasonably  appeared  to  ap- 
pellant as  viewed  from  his  standpoint  at  the 
time  from  all  the  facts  and  circumstances 
within  his  knowledge,  that  he  was  In  danger 
of  losing  his  life,  or  sufferhig  seorious  bodily 
Injury  at  the  hands  of  either  or  both  of  them, 
and  he  killed  deceased  under  such  circum- 
stances, he  should  be  aoQuitted. 

[S,  7]  We  cannot  give  our  unQualifled  In- 
dorsement to  the  special  requested  charge 
copied  above.  It  may  not  have  been  so  de- 
signed, but  it  rather  tends  to  convey  the  Idea 
•that  the  whole  transaction,  the  whole  case, 
should  be  viewed  from  the  standiKilnt  of  the 
defendant.  There  are  expresslcms  in  some  of 
the  opinions  which  would  authorize  such  a 
-conclusion ;  but  It  is  our  understanding  of  the 
law  that  it  is  the  question  of  the  appearance 
of  danger  that  must  be  viewed  from  the  de- 
fendant's standpoint.  It  It  appeared  to  appel- 
lant, viewing  It  from  his  standpoint,  from 
the  acts,  or  words  coupled  with  the  acts  of 
his  assailants,  that  his  life  was  in  danger,  he 
bad  a  right  to  act  on  these  appearances. 
Swain  V.  State,  48  Tex.  Or.  B.  108,  86  S,  W. 
835. 

[t,  I]  In  the  fifth  paragraph  of  the  court's 
charge  the  Jury  were  told.  In  substance,  if  they 
found  from  the  evidence  that  defendant  un- 
lawfully and  with  malice  aforethought  killed 
CHarence  Mathews,  to  find  him  guilty  of  mur- 
der. The  charge  Is  attacked  because  it  does 
not  tell  the  Jury  they  must  so  find  from  the 
evidence  "beyond  a  reasonable  doubt"  Tbe 
iarltldam  is  well  taken.  The  error  was  doubt- 
less the  result  of  an  oversight  In  view  of 
another  trial  we  would  suggest  that  where 
manslaughter  and  self-defense  are  issues  the 
Jury  must  find  three  things  beyond  a  reason- 
able doubt  before  they  are  warranted  in  con- 


ed with  malice  aforethought;  (b)  that  the  kill- 
ing did  not  occur  under  drcumstances  which 
would  reduce  the  offense  to  manslaugh- 
ter; (c)  and  that  accused  was  not  acting  in 
self-defense.  It  is  always  proper  to  embrace 
them  in  the  clause  submitting  murder,  sub- 
stantially telling  the  Jury,  if  they  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
accused,  with  malice  aforethought  killed  de- 
ceased, and  that  he  was  not  acting  under  the 
Influence  of  sudden  passion  aroused  from  an 
adequate  cause,  and  that  he  was  not  acting  in 
self-defense,  they  would  find  him  guilty  of 
murder. 
[19]  The  court  charged  the  Jury: 

"Tou  are  further  instructed  that  the  question 
of  the  guilt  of  tbe  defendant  must  not  be  deter- 
mined by  lot,  or  in  any  manner  by  chance;  and 
in  case  of  conviction  the  punishment  to  be  as- 
sessed must  not  be  determined  in  any  such  man- 
ner." 

Exception  was  reserved  to  the  foregoing 
charge  on  the  ground  that  it  conveyed  to  tbe 
Jury  the  Impression  that  the  court  was  of  the 
opinion  that  defendant  would  be  convicted, 
and  In  what  manner  the  punishment  shall  be 
determined.  We  cannot  agree  that  the  charge 
is  subject  to  such  construction.  We  must  as- 
sume that  the  Jurors  were  ordinarily  Intelli- 
gent citizens;  otherwise  they  ought  not  to 
have  been  on  the  Jury.  They  knew  from  the 
beginning  of  the  trial  to  Its  dose  that  the 
main  issue  was  to  determine  whether  accnsed 
was  guilty;  that  was  the  question  around 
which  all  the  evidence  revolved,  and  the  court 
told  them  that  question  must  not  be  deter- 
mined by  chance  or  lot,  and  then  In  effect 
said,  "If  you  find  he  is  guilty,  you  must  not 
determine  the  punishment  in  that  manner." 
The  Jury  knew  beforehand  that  conviction 
must  be  followed  by  punishment,  anrf^'+he 
court  properly  admonished  them  wlP**^.!!) 
avoid  in  fixing  it.  \^ 

[11]  An  issue  was  Joined  between  tbe  state 
and  accused  as  to  whether  the  condition  of 
the  ground  and  vegetation  at  the  place  of  the 
killing  was  the.  result  of  a  scufSe  during  the 
difficulty,  or  was  caused  by.  people  tramping 
around  there  after  the  killing.  Witnesses  for 
appellant  after  describing  the  appearance  of 
the  surroundings,  were  asked,  "What,  In  your 
opinion,  did  the  tracks,  heel  prints,  and  tear- 
ing down  of  the  com  stalks  indicate?"  The 
state  objected  because  It  was  calling  for  an 
<Vlnion  and  ctmduston  of  the  witnesses.  The. 
objection  was  sustained.  If  permitted  they 
would  have  answered  that  it  indicated  a 
scuffle  there  on  the  ground.  We  hardly  think 
this  would  come  under  a  "shorthand"  render- 
ing of  the  facts.  In  most  cases  where  that 
rule  has  been  invoked  the  witness,  in  an  ef- 
fort to  describe  a  thing  or  condition,  used  the 
expression  complained  of  to  describe  it  Here 
the  very  Issue  for  the  Jury  was,  "What  caused 
tbe  conditions?"  and,  after  having  otherwise 
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described  it.  It  is  son^t  to  have  the  witness 
express  bis  opinion  and  draw  bis  conclusion 
as  to  wbat  caused  it  We  think  It  was  going 
furtber  than  the  rule  authorizes,  and  would 
have  been  permitting  the  substitution  of  the 
witness'  conclusion  for  that  of  the  jury.  ▲ 
correct  role  of  evidence  should  work  for  or 
against  the  state  and  accused  alike.  If  the 
accused  conld  properly  have  elicited  such  an 
answer,  then  with  equal  propriety  a  state's 
witness  could  have  testified  that  he  observed 
the  conditions,  and  in  his  opinion  they  were 
caused  by  people  walking  about  the  place  aft- 
er the  killing.  The  jury  would  have  been 
called  upon  to  determine  which  witness'  opin- 
ion was  entitled  to  most  weight,  instead  of 
reaching  their  own  conclusion  from  the  de- 
scription  given. 

The  other  questions  raised  by  bills  of  excep- 
tions will  not  likely  occur  on  another  trial, 
and  are  not  discussed. 

For  the  errors  pointed  out,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 


RAINEY  V.  STATE.    (No.  5926.) 

((^urt  of  Criminal  Appeals  of  Texas.    May  11, 
1921.     Behearing  Denied  June  1,  1921.) 

1.  Indictment  and  Information  «s>l  10(31)— In- 
dietment  for  possessing  intoxicants  sufficient, 
though  not  using  exprasslon  "had  In  his  pos- 
session." 

An  indictment,  charging  that  defendant  "did 
possess"  intoxicating  liquor  not  for  mechanical, 
^tc.,  purposes,  in  violation  of  the  Dean  Act, 
was  sufficient,  though  not  using  the  expression 
"had  in  his  possession." 

2.  Criminal  law  «=»696(2)— Answer  of  witnoss 
In  liquor  prosecution  held  to  havo  required 

^motion  to  strike  rather  than  objection. 
•^sv/ff^  a  prosecution  for  having  in  possession 
(SmXicBting  liquor  not  for  medical,  etc.,  purpos- 
^,' where  the  state's  attorney  asked  a  witness, 
"What  first  attracted  your  attention  to  the 
defendant?"  and  the  witness  answered,  "I  was 
standing  at  the  fountain,  watching  for  him," 
etc.,  if  such  answer  was  objectionable,  the  prop- 
er procedure  would  have  required  motion  to 
strike  it  out  as  unresponsive,  and  objection  to 
the  question  asked  was  not  well  taken. 

3.  Criminal  law  is=>l  I70>/2(I)— Witness*^  «=> 
240(4)— Question  held  not  leading  or  harmful 
to  defendant. 

In  a  prosecation  for  having  in  possession 
intoxicating  liquor  not  for  medical,  etc.,  purpos- 
es, question,  "Did  any  liquor  come  into  your 
hands  by  anybody?"  was  not  leading,  and  did 
not  contain  matter  harmful  to  defendant. 

4.  Criminal  law  ®=>l  169(1)— Testimony  held 
not  prejudicial  as  conveying  Impression  de- 
fendant engaged  In  selling  liquor  found  In 
possession. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquors  not  for  medical,  etc.,  pur- 


poses, in  violation  of  the  Dean  Act,  where 
state's  counsel  exhibited  to  a  witness  6wo  l>ot- 
tles,  a  funnel,  and  a  glass  jug,  and  asked  him 
what  was  the  size  of  the  bottle  at  the  mouth, 
and  the  witness  answered,  "Just  a  little  bit 
larger  than  the  little  end  of  the  funnel,"  such 
answer  was  not  prejudicial,  as  convejring  the 
impression  that  defendant  was  selling  the  liq- 
uor found  in  his  possession;  it  being  necessary 
that  the  possession  of  the  accused  be  for  some 
purpose  other  than  that  excepted  by  statute. 

5.  Criminal  law  «=>459— Testimony  of  witness- 
as  that  defendant  had  whisky  admlssibloi. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquors  not  for  medical,  etc.,  pur- 
poses, in  violation  of  the  Dean  Act,  testimony 
of  a  state  witness,  who  said  be  was  acquainted 
with  the  smell  of  whisky  and  had  smeUed  lots 
of  it,  that  the  bottles  taken  from  defendant's 
car,  from  their  odor,  contained  whisky,  and  tes- 
timony of  another  witness,  who  said  he  had 
not  much  experience  with  whisky,  hut  that  to 
his  judgment  that  shown  him  was  whisky,  was 
also  admissible. 

6.  Criminal  law  «=>I09I(I0)— BUI  of  excep- 
tions to  admission  of  evidence  must  show  mer- 
Itorlons  ground  of  ohjeotlons. 

When  objections  are  made  to  evidence,  the 
bill  setting  them  forth  must  show  affirmatively, 
not  only  the  grounds  of  objections  stated,  bot 
enough  facts  to  make  it  reasonably  apparent 
that  such  objections  are  meritorious. 

7.  Criminal  law  «=3406  (7)— Statement  of  de- 
fendant bootlegger  to  sheriff  admissible  to 
show  Intent. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquor  not  for  medical,  etc.,  pur- 
poses, in  violation  of  the  Dean  Act,  testimony 
as  to  defendant's  conversation  with  the  sheriff 
after  his  arrest,  and  defendant's  making  bond, 
in  which  defendant  stated,  in  response  to  what 
was  said  by  the  sheriff,  that  he  did  not  deny 
having  liquor  in  his  possession,  but  made  his 
mistake  by  being  caught  with  it,  held  admissi- 
ble as  bearing  on  the  question  that  the  liquor 
was  possessed  for  an  unlawful  purpose,  as  was 
his  statement  that  he  drank  too  much. 

8.  Criminal  law  «=»459— Testimony  of  witness 
that  bottles  contained  homemade  whisky  ad- 
missible. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquors  not  for  medical,  etc.,  pur- 
poses, in  violation  of  the  Dean  Act,  testimony 
of  a  witness  that  from  his  experience  in  man- 
ufacturing, drinking,  and  handling  whisliy,  he 
could  tell  that  the  bottle  shown  him  contained 
homemade  whisky,  and  that  it  was  intoxicating, 
held  admissible. 

9.  Criminal  law  (S=3 1 037 (2) —Argument  of 
state's  counsel  In  prosecution  of  bootlegger 
not  reversible  error.  In  absence  of  request 
for  corrective  Instruction. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquor  not  for  medical,  etc.,  pur- 
poses, in  violation  of  the  Dean  Law,  argument 
of  state's  connsel,  when  he  had  before  him 
three  bottles,  two  containing  the  liquor  in  ques- 
tion and  one  empty,  also  a  funnel,  "Look  at 
that  stuff,  put  a  pistol  beside  it,  then  you  would 
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have  a  picture  of  nnlawfiil  weapong,"  hM  not 
BO  materially  injurious  to  defendant  as  to  re- 
quire reversal  in  tlie  absence  of  request  for  in- 
«truction  that  the  jury  do  not  consider  it. 

Appeal  from  District  Court,  Van  Zandt 
County;  Joel  R.  Bond,  Judge. 

Jim  Polk  Rainey  was  convicted  of  baTlng; 
in  bis  possession  intoxicating  liquors  not  for 
mechanical  or  other  authorized  purposes,  in 
Tiolation  of  the  Dean  Act,  and  he  appeals. 
Affirmed. 

Stanford  &  Sanders,  of  Canton,  for  appel- 
lant. 

AMn  M.  Owsley,  Asst  Atty.  Oen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Van  Zandt  county  of 
having  In  his  possession  intoxicating  liquor, 
not  for  mechanical,  scientific,  medicinal,  or 
sacramental  purposes  in  violation  of  what  la 
termed  the  Dean  Act  (acts  2d  called  Sess. 
86th  Leg.  c.  78) ,  and  his  punishment  fixed  at 
one  year  In  the  penitentiary. 

There  are  14  bills  of  exception  in  this 
record,  the  contentions  in  which  will  be  no- 
ticed without  mention  oH  the  formal  objec- 
tions made. 

[1,  2]  A  motion  to  quash  the  indictment 
for  Its  failure  to  use  the  expression  "had  in 
bis  possession"  the  liquor  in  question,  was 
propprly  overruled  as  it  appears  that  the 
indictment  charged  the  accused  "did  possess" 
such  liquor,  and  we  see  no  substantial  vari- 
ance. That  the  law  under  which  the  prose- 
cution was  bad  is  unconstitutional,  etc.,  has 
been  fully  decided  in  Ex  parte  Gilmore,  228 
S.  W.  109.  That  the  state's  attorney  asked  a 
witness,  "What  first  attracted  your  attention 
to  the  defendant?"  did  not  appear  to  call  for 
the  answer  given,  which  was  "I  was  standing 
at  the  fountain  watching  for  him,  expecting 
him ;  I  had  been  called — well  I  was  watching 
for  him."  It  would  seem  that  if  this  answer 
was  objectionable  the  proper  procedure 
would  have  required  a  motion  to  strike  out 
same  as  not  being  responsive,  and  that  an 
objection  to  the  question  asked  would  not 
seem  to  be  well  taken. 

[3]  The  question,  "Did  any  liquor  come 
Into  your  hands,  by  anybody?"  does  not 
seem  to  be  open  to  the  objection  that  It  was 
leading,  or  contained  matter  hurtful  to  ap- 
pellant. 

[4]  State's  counsel  exhibited  to  a  witness 
two  bottles,  a  funnel,  and  a  glass  jug,  and 
asked  him  what  was  the  size  of  the  bottle 
at  the  mouth,  and  the  witness  answered, 
"Just  a  little  bit  larger  than  the  little  end 
of  the  funnel."  No  objection  was  made  to 
this  as  not  being  responsive,  but  it  was  ob- 
jected to  as  having  a  tendency  to  convey  to 
the  Jury  the  Impression  that  appellant  was 
engaged  in  selling  the  liquor  found  in  bis 
possession,  and  that  the  effect  of  this  was 
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prejudldal.  We  do  not' agree  to  this  propo- 
sition, for  it  is  a  necessary  part  of  the  proof 
in  a  case  such  as  the  Instant  case  that  it  be 
shown  that  the  possession  of  the  accused  was 
for  some  purpose  other  than  those  excepted 
by  statute,  and  if  the  proof  showed  that  he 
had  the  liquor  in  question  for  sale,  it  would 
be  pertinent  as  establishing  the  kind  of  pos- 
session made  punishable  by  statute. 

[S]  Appellant  objected  to  a  state  witness, 
who  said  he  was  acquainted  with  the  smell 
of  whisky  and  "had  smelled  lots  of  it,"  being 
permitted  to  testify  that  the  bottles  taken 
from  appellant's  car,  from  their  odor,  con- 
tained whisky,  because  not  quail  fled.  We 
are  unable  to  see  any  sufficient  reason  why 
one  who  knows  the  smell,  taste,  or  appear- 
ance of  a  given  substance  may  not  testify 
from  such  examination  his  conclusion  as  to 
what  the  substance  so  examined  Is.  The  ob- 
jection would  seem  to  refer  more  to  the 
weight  than  to  the  admissibility  of  the  testi- 
mony. This  Is  true  of  the  objection  to  the 
testimony  of  the  witness  Osborne,  who  said 
he  had  not  much  experience  with  whisky, 
but  that  in  his  judgment  that  shown  him 
was  whisky. 

[6]  This  witness  also  testified  that  a  Jug 
shown  him  had  the  same  smell  as  "It  had 
that  night."  The  bill  sets  out  various 
grounds  of  objection  to  this  testimony  which 
does  not  seem  to  us  to  be  of  much  materiality, 
but  no  statement  of  the  surrounding  facts, 
relating  to  the  matter  objected  to,  Is  made 
In  the  bill  of  exceptions  from  wbich  we  may 
determine  whether  the  objections  made  are 
tenable.  This  condition  also  obtains  In  ap- 
pellant's bill  of  exceptions  No.  9,  which  sets 
out  certain  objections  to  testimony  to  the 
effect  that  the  contents  of  certain  bottles, 
by  taste  and  smell,  appeared  to  be  sorry 
com  whisky  in  the  judgment  of  the  witness. 
The  objection  seems  to  be  that  the  witness 
was  not  qualified,  and  that  there  was  no 
Identification  of  the  liquor  exhibited  to  him, 
as  that  found  in  appellant's  possession. 
Whoi  objections  are  made  the  bill  setting 
same  forth  must  show  affirmatively,  not  only 
the  grounds  of  objections  stated,  but  enough 
facts  to  make  it  reasonably  apparent  that 
such  objections  are  meritorious. 

[7]  Bill  of  exceptions  No.  10  sets  forth  a 
conversation  had  between  appellant  and  the 
sheriff  after  the  arrest  of  appellant  and  he 
had  made  bond.  The  bill  is  not  clear,  but 
the  court  below  approved  same  with  a  refer- 
ence to  the  statement  of  facts,  from  which  we 
gather  that  appellant  went  to  the  sheriff  on 
said  occasion  and  asked  his  opinion  as  to  the 
best  course  to  pursue,  and  the  officer  told 
him  what  he  thought,  and  In  response  to 
what  was  said  by  the  officer  appellant  stated 
be  did  not  deny  having  the  liquor  In  ques- 
tion, but  had  made  bis  mistake  by  being 
caught  with  it.  The  statement  of  appellant, 
and  that  which  was  part  of  the  same  con- 
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Tersatlon  and  wbich  elicited  his  statement 
and  shed  light  upon  it,  was  admissible.  In 
this  same  conversation  am)eIlaDt  said  that  he 
drank  too  much.  This  was  admissible  as 
bearing  npon  the  question  that  the  liquor 
was  possessed  for  an  unlawful  purpose. 

[8]  The  witness  Kellis  was  permitted  to 
state  that  from  his  experience  in  manufactur- 
ing, drinking,  and  handling  whisky,  he  could 
tell  that  the  bottle  shown  him  contained 
homemade  whisky,  and  that  it  was  Intoxicat- 
ing. This  does  not  appear  to  be  erroneous. 
The  liquor  InTOlred  was  tasted,  examined, 
and  smelled  by  a  number  of  witnesses,  each 
of  whom  testified  to  its  character,  and  the 
record  is  practically  bare  of  any  serious 
contention  on  that  question. 

A  witness  testified,  without  apparent  ob- 
jection, that  aiQ)eUant  had  a  pistol  in  his 
car  when  arrested.  The  record  also  shows 
that  upon  motion  of  appellant  this  testimony 
was  excluded. 

[9]  By  his  fourteenth  bill  of  exceptions 
appellant  complains  that  daring  the  argu- 
ment state's  counsel  had  before  him  three 
bottles,  two  containing  the  liquor  in  question, 
and  one  empty;  also  a  funnel,  and  that  be 
said  to  the  Jury,  "Look  at  that  stuff,  put  a 
pistol  beside  it,  then  you  would  have  a  pic- 
ture of  unlawful  weapons."  The  bill  of  ex- 
ceptions states  that  this  was  objected  to,  and 
the  court  asked  to  instruct  the  jury  not  to 
consider  same,  but  we  are  unable  to  find  in 
the  record  any  written  request  to  the  Jury 
asking  them  not  to  consider  such  argument. 
The  only  question  thus  presented  to  us  is 
whether  such  argument  was  of  that  charac- 
ter as  to  make  it  so  materially  injurious  to 
the  rights  of  appellant  as  to  require  a  re- 
versal, in  the  absence  of  any  requested  In- 
struction such  as  Just  mentioned.  We  do  not 
think  so.  It  was  not  the  statement  of  any 
fact  dehors  the  record,  which  was  likely 
to  produce  substantial  injury  to  the  accused, 
but  would  appear  to  be  more  In  the  nature 
of  an  attempted  pleasantry  on  the  part  of 
counsel  for  the  state.  Appellant  was  not 
charged  with  making  an  assault  upon  any- 
body by  the  use  or  carriage  of  unlawful 
weapons,  and  a  statement  that  putting  three 
whisky  bottles  and  a  pistol  together  would 
make  a  picture  of  unlawful  weapons  would 
not  appear  to  us  to  produce  any  serious 
Injury  to  the  rights  of  appellant. 

We  have  given  careful  attention  to  each 
of  the  matters  presented  by  appellant,  and, 
finding  no  reversible  error  In  the  record,  an 
affirmance  is  ordered. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  Since  the  motion  for  re- 
hearing has  been  filed,  we  have  again  exam- 
ined the  statement  of  facts,  in  order  to  con- 
sider the  bills  of  exceptions  In  the  light  of 


the  entire  record.  Having  done  so  patienlly 
and  carefully,  we  find  no  reason  for  dtangln^ 
our  former  opinion. 

Believing  the  case  was  properly  disposed 
of,  the  motion  for  rehearing  la  overruled. 


8TANCHEL  v.  STATE.     (No.  6269.) 

(Court  of  Criminal  Appeals  of  Texas. 
May  19,  1921.) 

1.  Criminal  law  <gs>369(i5),  371(8),  372(1)— 
That  accused  had  automatic  pistol  at  tima  of 
arrest  the  night  after  robbery  not  admissible 
where  accused  not  charged  with  use  of  fire- 
arms. 

In  a  prosecution  for  robbery,  where  de- 
fendant was  not  charged  with  robbery  by  fire- 
arms, testimony  of  the  arresting  officer  that  de- 
fendant was  armed  with  an  automatic  pistol 
at  the  time  of  arrest  the  night  after  the  robbery 
was  inadmissible,  as  it  did  not  tend  to  connect 
defendant  with  the  offense  charged,  shed  no 
light  on  his  intent  or  identity  in  connection 
therewith,  and  had  no  bearing  on  showing  sya- 
tem. 

2.  Criminal  law  «=935l(2)— Offer  of  brilM  to 
arresting  offloer  to  release  accused  held  In- 
admissible. 

In  a  prosecntion  for  robbery,  testimony  of 
an  arresting  officer  that  defendant  offered  to 
pay  him  to  release  him  was  inadmissible,  under 
Code  Cr.  Proc.  1911,  art.  810,  restricting  the 
circumstances  under  which  a  confession  while 
under  arrest  may  be  received  in  evidence,  the 
offer,  if  not  a  confession  of  guilt,  laying  the 
foundation  for  argament  equally  harmful,  and 
being  offered  cw  an  inculpatory  fact. 

3.  Criminal  law'  4=3721  </2  (2)— Statements  In 
argument  as  to  why  defendant's  witness  was 
not  put  on  stand  held  harmful  error  In  ab- 
sence of  evidence  Justifying  same. 

Where  one  accused  of  robbery  claimed  to 
have  been  at  home  asleep  at  the  hour  the  same 
was  committed,  as  hia  father  and  others  in  the 
house  knew,  and  his  father  was  not  used  as  a 
witness  by  either  party,  though  summoned  by 
the  defense  and  present  in  court,  argument  by 
the  district  attorney  that  defendant's  father 
was  not  put  on  the  stand  because  he  had  told 
the  arresting  officer,  before  he  knew  his  son 
was  arrested,  that  defendant  did  not  get  home 
until  10  o'clock  the  night  of  the  robbery,  and 
becaase  he  was  already  "sewed  op,"  was  harm- 
ful error,  though  the  court  reprimanded  the  at- 
torney and  verbally  instructed  the  jury  not  to 
consider  the  argument,  no  evidence  having  been 
introduced  that  any  such  conversation  occurred 
between  defendant's  father  and  the  officer. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robert  B.  Seay,  Judge. 

Henry  Stanchel  was  convicted  of  robbery, 
and  be  appeals.    Reversed  and  remanded. 
Rosser  Thomas,  of  I>allas,  for  appellant 
R.  H.  n&mlltoa,  Asst  Atty.  Gen.,  for  tlie 
Stata 
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HAWKINS,  J.  Appellant  was  convicted  of 
robbery,  bis  pnnlabinefnt  being  fixed  at  15 
years  In  the  penitentiary. 

It  win  not  be  necessary  to  set  out  the 
evidence,  In  order  io  discuss  the  legal  ques- 
tions raised,  further  than  It  may  be  referred 
to  Incidentally. 

[1]  It  Is  unsed  that  error  was  committed 
in  permitting,  over  objection,  aie  officer  who 
arrested  appellant  to  testify  that  he  was 
armed  with  an  automatic  pistol  at  the  time 
of  arrest,  which  was  the  next  night  after 
the  alleged  robbery.     The   trial  Judge  ad-   ^  craifesalon  of  guilt,  lays  the  fbnndatlon  for 


"Where  the  confesaioDs.of  a  defendant  under 
arrest  are  inadmissible  against  liim  because 
made  while  nncautioned,  his  acts,  if  tantamount 
to  such  a  confession,  and  done  under  similar 
circumstances,  are  likewise  inadmissible." 

There  are  apparently  some  exceptions  to 
this  rule,  such  as  permitting  footprints  or 
finger  prints  for  comparison  to  be  made, 
though  accused  be  imder  arrest;  but  they 
are  not  here  Involved. 

The  offer  of  one  vmder  arrest  to  pay  the 
officer  for  his  release.  If  not  tantamount  to 


mltted  the  testimony  on  the  ground  that  It 
was  "admissible  on  the  subject  of  resistance, 
and  escape  from  arrest."  Appellant  was 
not  charged  with  robbery  by  firearms,  and 
Mrs.  Cheatham,  the  lady  robbed,  does  not 
claim  the  party  doing  the  robbing  had  or 
naed,  or  that  she  saw,  a  pistol  of  any  kind. 
The  officer  said  appellant  had  his  hand  in 
bis  pocket  when  arrested,  but  took  it  out 
when  told  to  do  so,  and  expressly  states 
tbat  appellant  did  not  try  to  nse  the  pistol, 
lud  that  he  made  no  resistance.  No  overt 
act  is  shown  by  the  evidence  of  any  at- 
tempt  to  escape.  Under  the  anthorlty  of 
Biggins  V.  State,  42  Tex.  Or.  R.  472,  60  8. 
W.  877,  and  Watson  v.  State,  225  S.  W.  753, 


argument  which  would  be  equally  cogeuc 
and  harmful  to  tlie  accused  as  a  direct 
oonfessicm.  The  Nden  Case  was  cited  and 
approved  by  Judge  White  in  Fulcher  v.  State, 
28  Tex.  App.  466,  13  S.  W.  750,  wherein  he 
says:  "Since  the  rule  was  announced  in  the 
Nolen  Case  it  has  been  followed  and  recog- 
nized in  this  State."  In  Hankins  v.  Stato, 
75  S.  W.  787,  it  was  held  that  the  testimony 
of  a  confederate  to  the  effect  that  the  de- 
fendant, while  both  were  in  Jail,  had  offered 
to  pay  a  part  of  the  witness'  fine  If  he  would 
take  the  blame  for  the  offense  and  exculpate 
defendant,  was  Inadmissible. 
"The  purpose  and  effect  of  this  statute  {arti- 


^. ,     .     .,  _, ,     .„„.,„i„„,i,i^     T*   <^6  810,  O.  O.  P.]  is  to  prevent  the  prosecution 

this  testfanony  was  clearly  Inadmissible.    It   ,,^^  ^^j^^  ^^^^^  ^^^^^^  ^^^^  testimony  of 


proved  a  separate  and  distinct  offense,  which 
did  not  tend  to  connect  appellant  with  the 
offense  for  which  be  was  on  trial,  shed  no 
light  on  his  Intent  or  Identity'  in  connection 
with  that  charge,  and  had  no  bearing  on 
showing  system. 

[2]  S.  C.  Martindale,  one  of  the  officers 
who  made  the  arrest,  testified,  over  objec- 
tion, that,  while  the  other  officer  had  gone  to 
make  some  inquiries,  appellant  offered  bin. 
$15  to  torn  him  loose,  and  that  after  he  had 
he&n  taken  Into  the  presence  of  Mrs.  Cheat- 
bam,  he  offered  $50  and  iia  pistol  to  be 
i«leased.  Bzceptlon  was  reserved  to  this 
evidence,  becanse  it  was  in  the  nature  of  a 
confession  made  while  under  arrest,  and 
without  the  formalities  required  by  article 
810,  0.  O.  P.  This  evidence  was  elicited 
tor  the  evident  basis  of  an  argument  that 
appellant's  consciousness  of  guilt  impelled 
the  offer  to  secure  his  release.  It  may  ap- 
pear to  be  anomalocs  that,  if  one  tmder  ar- 
rest, by  some  overt  act,  such  as  fligiht,  or 
reaistence,  seeks  to  effect  bis  release,  it 
may  be  shown,  while  an  offer  to  bribe  the 
officer  to  effect  the  same  purpose  cannot; 
but  our  statute  on  confessions  makes  it 
necessary  to  so  hold.  The  history  of  legis- 
lation In  this  state  dn  the  subject  of  confess 
aions,  and  the  teaaeaa  behind  it,  woold  be 
interesting  to  recount,  bnt  that  Is  not  nec- 
essary. The  Legislature,  by  amendments,  in- 
stead of  making  the  rule  more  lax,  has  from 
time  to  time,  by  changes,  made  it  more  re- 
strictive. The  case  of  Nolen  v.  State,  14 
Tex.  App.  474,  46  Am.  Rep.  247,  eonstnies 
the  law  as  It  existed  then  as  foJUowa: 


the  officer  having  him  under  arrest  to  a  verbal 
statement  made  by  accused  wbich  the  state  seeks 
to  use  to  prove  his  guilt"  Dover  v.  State,  81 
Tex.  Cr.  B.  653.  197  S.  W.  196. 

And  in  the  case  last  above  dted  yn  ap- 
proved the  rule  laid  down  In  the  Heman 
Case,  42  Tex.  Or.  a.  464,  00  a  W.  706,  as 
correct,  viz.: 

"Any  fact  or  circumstance  involved  in  a  state- 
ment by  defendant  while  in  jail  or  under  arrest, 
and  when  he  has  not  been  cautioned,  which,  may 
be  used  by  the  state  as  a  criminative  or  incul- 
patory fact  against  him,  comes  within  the  stat- 
utory rule  as  to  confession,  although  the  same 
may  not  be  technically  a  confession  or  admis- 
sion." 

In  the  instant  case,  the  state  conld  have 
offered  the  objectionable  evidence  foi^  no 
purpose  save  that  of  proving  or  tending  to 
prove  appellant's  guilt;  it  was  a  criminative 
and  inculpatory  fact  against  blm.  The  stato 
was  evidently  not  Impressed  with  the  idea 
that  it  was  In  appellant's  favor,  or  its  in* 
troductton  over  objection  would  not  have 
been  insisted  on. 

[3]  Appellant's  defense  was  alibi.  He 
claimed  to  have  been  at  home  asleep,  at  the 
hour  Mrs.  Cheatham  says  she  was  robbed,  and 
that  his  father,  Jim  Stanchel,  and  others 
were  at  the  house,  and  knew  this.  For  some 
reason  appellant's  father  was  not  used  as  a 
vrltness  by  either  party.  During  his  argu- 
ment the  district  attorney  made  use  of  the 
following  language: 

"Why  did  not  the  defendant  have  his  father, 
Jim  Stanchel,  on  the  stand?    He  was  summoned 
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•8  a  defense  witnen,  and  was  present  here  in 
court.  The  reason  is  that  Jim  Stanchel,  this 
negro's  father,  had  already  been  seen  and  talked 
with  by  the  officer  before  he  knew  Henry  was 
arrested,  and  told  the  officer  that  Henry  did  not 
get  home  until  10  o'clock  on  the  night  of  the 
robbery." 

There  was  no  evidence  before  the  jury 
that  any  such  conversation  occurred  be- 
tween the  elder  Stanchel  and  the  officer. 
The  court  reprimanded  the  district  attorney, 
and  verbally  instructed  the  Jury  not  to  con- 
sider the  argument  Later  in  his  argument, 
he  again  said: 

"Why  has  not  Jim  Stanchel,  the  defendant's 
father,  testified  in  this  case?  He  was  already 
sewed  up;   that's  why." 

He  was  again  reprimanded,  and  the  jury 
also  verbally  told  to  disregard  the  last 
statement  It  was  perfectly  legitimate  for 
counsel  to  criticize  the  failure  to  produce 
available  evidence,  and  deduce  a  conclusion 
that,  if  offered,  it  would  not  be  favorable. 
But  the  district  attorney  in  his  zeal  went 
further  than  this  court  can  sanction.  We 
understand  that  in  the  heat  of  debate  at- 
torneys for  both  the  state  and  defendant 
are  likely  to  violate  the  rules  of  argument; 
but  here  counsel  passed  from  the  domain  of 
argument  and  conclusion,  and  entered  the 
realm  in  which  a  witness  only  is  entitled 
to  move.  It  was  a  damaging  statement 
against  appellant  and  we  cannot  hold  the 
same  to  have  been  harmless,  in  view  of  the 
penalty  inflicted.  Brookreson  ▼.  State,  225 
S.  W.  375;  McIntoAh  v.  State,  85  Tex.  Cr. 
R.  417,  213  S.  W.  659;  Coleman  v.  State,  49 
Tex.  Cr.  B.  82,  90  S.  W.  501. 

For  the  errors  pointed  out  the  judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded. 


JONES  V.  STATE.     (No.  6221.) 

(Court  of  Criminal  Appeals  of  Texas.     April 

27,  1921.    Rehearing  Granted  May  19^ 

1921.) 

1.  Criminal  law  ®=3 1081— Notice  of  appeal  es- 
sential to  Jurisdiction. 

Without  notice  of  appeal,  the  Court  of 
Criminal  Appeals  has  no  jurisdiction  under  pro- 
vision of  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art  915. 

On  Motion  for  Rehearing. 

2.  Criminal  law  <s=9l95(2)-.Wbera  defendant 
flres  at  one  and  wounds  another,  state  may 
charge  assault  on  both  or  either,  but  Judgment 
In  one  case  bars  proseoutlon  In  other. 

Where  defendant  fired  at  one  person  and 
wounded  another,  it  was  witliin  the  discretion 
of  the  state  to  charge  an  assault  on  both  or 
either  of  them;  but  conviction  or  acquittal  in 
one  case  would  bar  prosecution  in  the  other. 


3.  Homiolde  «s>89(2)— Fast  shot  fired  at  ens 
with  intent  to  murder  him  wounded  another 
no  excuse. 

Where  defendant  fired  a  shot  at  one  person, 
with  malice,  intending  to  kill  bite,  the  fact  that 
it  wounded  another,  whom  he  did  not  intend  to 
loll,  would  not  excuse  him  from  liability  for 
assault  with  intent  to  murder. 

4.  Assault  and  battery  «=>75— Indictment  for 
assault  with  Intent  to  oommit  another  offense 
need  not  give  elements  of  offense  Inteadod  to 
be  committed. 

Under  Const  art  1,  {  10,  guaranteeing  ac- 
cused the  right  to  demand  the  nature  and  cause 
of  the  accusation,  in  charging  an  assault  with 
intent  to  commit  another  offense,  it  is  neces- 
sary only  to  allege  such  matters  as  bring  the 
offense  within  the  definition  of  an  assault  cou- 
pled with  an  intention  to  commit  such  other 
offense,  naming  it,  without  giving  the  constitu- 
ent elements  of  the  offense  intended  to  be  com- 
mitted. 

5.  Indictment  and  Information  ®=>I74 — Princi- 
pal offertder  may  bo  convicted  under  Indict- 
ment charging  him  directly  with  offense. 

A  principal  offender,  by  reason  of  the  part 
performed  by  iiim  in  the  commission  of  an  of- 
fense, may  be  convicted  under  an  indictment 
charging  him  directly  with  its  commission. 

6.  Indictment  and  Information  ®=3l25(44)— in- 
dictment may  charge  munier  of  two  or  more 
by  same  act  In  single  count. 

An  indictment  for  murder  may,  in  a  single 
count,  charge  the  murder  of  two  or  more  per- 
sons by  the  same  act 

7.  Homloido  «=»I42(I0)— Under  eliarge  of  as- 
sault to  murder  one,  proof  of  Intent  to  mur- 
der another  Is  admissible. 

Under  an  indictment  charging  an  assault 
upon  M.  with  the  intent  to  murder  him,  the 
state  could  prove  that  the  shot  which  wounded 
him  was  fired  at  E.  with  intent  to  murder  E.; 
the  fact  that  M.  was  the  victim  rendering  it  no 
less  an  assault  with  intent  to  murder. 

8.  Homicide  ^=3319— No  error  In  overmllng 
motion  for  new  trial,  where  testimony  of  ab- 
sent witness  Is  contradictory. 

It  was  not  error  to  overrule  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence, where  the  testimony  of  an  absent  wit- 
ness as  to  an  uncommunicated  threat  against 
defendant  made  by  one  at  whom  he  shot  with 
intent  to  murder,  was  so  contradictory  that  the 
court  was  justified  in  disregarding  it 

9.  Homicide  «=>3I9— New  trial  for  newly  dis- 
covered evidence  property  denied,  where  de- 
fendant knew  of  same  before  trial. 

It  was  not  error  to  overrule  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  where  an  absent  witness  would  have 
testified  to  threats  against  defendant  by  one  at 
whom  he  shot  with  intent  to  mnrder,  wliich  were 
communicated  to  defendant;  defendant  having 
known  of  them  before  the  trial. 

Appeal  from  District  Court  Marlon  (Jonu- 
ty;   J.  A.  Ward,  Judga 
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Mike  Jones  was  convicted  of  assault  wltb 
Intent  to  murder,  and  he  appeals.    Affirmed. 

T.  D.  Rowell,  of  JefCerson,  for  appellant 
H.  H.  Hamilton,' Asst  Atty.  Gen^  for  tbe 
State. 

MORROW,  P.  J.  The  conviction  is  for  as- 
sault with  intent  to  murder;  punishment 
fixed  at  confinement  In  the  penitentiary  for  a 
period  of  10  years. 

[1]  We  find  it  necessary  to  sustain  the  mo- 
tion made  by  the  state  to  dismiss  tbe  appeal 
because  of  the  absence  of  any  notice  of  ap- 
peaL  Without  notice  of  appeal,  this  court 
has  no  Jurisdiction.  Article  915,  Vernon's 
Texas  Criminal  Statutes,  voL  2,  p.  877,  and 
cases  there  listed. 

On  Motion  for  Rehearing. 

Appellant  is  convicted  for  assault  with  in- 
tent to  murder ;  punishment  fixed  at  confine- 
ment in  the  penitentiary  for  10  years.  The 
omissions  In  tbe  record  having  been  supplied, 
the  motion  for  rehearing  is  granted,  and  the 
dismissal  set  aside. 

The  Indictment  charges  that  the  appel-. 
lant  did  "malie  an  assault  in  and  upon  Jud 
MathlB,  with  the  intent  then  and  there  to 
murder  the  said  Jud  Mathls."  Upon  the 
facts,  the  theory  was  presented  that  the 
shot  fired  by  the  appellant,  which  injured 
Mutbls,  was  not  fired  at  him,  but  was  fired  at 
Marion  Elliott.  Tbe  court  Instructed  the 
Jury  that  if  they  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  appel- 
lant, with  malice  aforethought,  fired  the  shot 
tliat  injured  Matbis  with  tbe  specific  Intent 
to  kill  ICIiiott,  he  would  be  guilty  of  an  as- 
sault with  intent  to  murder  Matbis.  The 
correctness  of  the  treatment  of  the  matter  ia 
challenged  upon  the  ground  that,  tbe  indict- 
ment having  charged  an  assault  upon  Matliis, 
under  this  pleading  there  could  be  no  convio- 
tion  upon  proof  showing  tliat  tbe  shot  was 
fired  at  Elliott,  against  whom  there  was  mal- 
ice, and  by  accident  striking  Mathls,  against 
whom  no  ill  will  was  entertained.  Apparent- 
ly tbe  law  upon  tbe  subject  ts  stated  In  the 
opinion  of  the  court  in  Matbis  v.  State,  39 
Tex.  Cr.  R.  652,  47  S.  W.  464,  thus: 

"Tbe  assault  is  only  required  to  be  with  in- 
tent  to  murder;  that  is,  to  murder  some  one. 
And  we  hold  that  if  A  atioots  at  B.  with  intent 
of  his  malice  aforethought  to  kUl  and  murder 
B.,  but  accidentally  shoots  C.  and  InSicts  a 
wonnd  upon  bim,  that  the  malice  is  carried  over 
to  C,  and  that  this  is  an  assault  with  implied 
malice  to  murder  C." 

The  legal  proposition  thus  stated  finds  sup- 
port in  several  cases,  among  them  being 
Ridiards  v.  State,  35  Tex.  Cr.  R.  43,  30  S. 
W.  806;  Smith  v.  State,  95  S.  W.  1058.  See, 
also.  State  v.  Thomas,  127  La.  676,  63  South. 
868,  S7  U  R.  A.  (N.  S.)  172,  Ann.  Cas.  1912A, 
1069;  Spannell  v.  State,  83  Tex.  Or.  R.  418, 
203  S.  W.  357,  2  A.  L.  R.  693. 


The  evidence  goes  to  show  that  while 
Matbis  and  Elliott  were  walking  together  in 
the  nighttime  a  shot  was  fired,  taking  effect 
upon  Mathls;  that  Elliott  fied,  and  two  oth- 
er shots  were  fired.  Other  evidence  connects 
tbe  appellant  with  the  assault.  The  state 
proved  his  admission  that  he  fired  the  shot, 
and  by  the  same  witness,  on  cross-examina- 
tion, it  was  shown  that  at  the  same  time 
he  said  that  the  shot  was  fired  at  Elliott, 
and  not  at  Mathls.  Both  Elliott  and  Matbis 
testified  that  they  had  had  no  difficulty  with 
tbe  appellant  Shortly  before  the  shooting, 
all  the  parties  were  at  the  home  of  a  negro 
woman  of  unchaste  character.  Appellant  and 
a  companion  left  first,  and  tbe  shooting  oc- 
curred soon  after  Mathls  and  Elliott  took 
their  departure. 

[2, 3]  The  theory  of  an  accidental  shoot- 
ing of  Matbis  was  developed  by  tbe  appel- 
lant Assiuning  that  the  appellant  fired  at 
Elliott  and  wounded  Matbis,  it  was  within 
the  discretion  of  tbe  state  to  charge  an  assault 
upon  both  Elliott  and  Matbis,  or  upon  either 
of  them;  but  the  conviction  or  acquittal  in 
one  case  would  bar  tbe  prosecution  in  the 
other.  Spannell  v.  State,  83  Tex.  Or.  R. 
423,  203  S.  W.  357,  2  A.  L>.  R.  593.  If  the 
appellant  fired  the  shot  at  Elliott  with  mal- 
ice. Intending  to  kill  him,  the  fact  that  it 
wounded  Mathls,  whom  he  did  not  intend  to 
kill,  would  not  excuse  him. 

[4]  Appellant  does  not  controvert  the  prop- 
osition last  stated,  but  Insists  that  in  writ- 
ing tbe  indictment,  it  is  essential  that  it 
should  contain  averments  setting  out  all  facts 
which  it  is  necessary  that  the  state  prove 
in  order  to  sustain  a  conviction,  referring  to 
22  Cyc.  pp.  285-295,  Hewitt  v.  State,  25  Tex. 
722,  WilUams  v.  State,  12  Tex.  App.  395, 
and  other  cases.  There  ia  a  distinction  be- 
tween tbe  facts  that  must  be  proved  and 
those  that  may  be  proved  under  an  indictment 
A  statement  in  the  Indictment  of  the  facts 
necessary  to  make  certain,  specific,  and  com- 
plete description  of  the  otFense  is  required 
by  the  Constitution.  Huntsman  v.  State,  12 
Tex.  App.  619;  Hewitt  v.  State,  25  Tex. 
722;  Harris'  Texas  Constitution,  p.  85.  It 
is  not  necessary,  however,  to  allege  matters 
in  tbe  nature  of  evidence.  22  Cya  p.  285. 
An  indictment  for  murder,  charging  that  the 
accused  did  "then  and  there  unlawfully  and 
with  express  malice  aforethought  kiU  the 
deceased  (naming  him)  by  shooting  him  with 
a  gun"  was  held  in  an  opinion  embracing  a 
complete  review  of  the  principles  and  prec- 
edents, a  sufficient  averment  in  an  indict- 
ment for  murder.  Caldwell  v.  State,  28 
Tex.  App.  676,  14  S.  W.  122;  Rose's  Notes, 
vol.  5,  p.  789.  In  charging  an  assault  with 
intent  to  commit  another  offense,  it  is  neces- 
sary only  to  allege  such  matters  as  bring 
the  ofTense  within  the  definition  of  an  assault 
coupled  witb  an  intention  to  commit  such 
other  ofCense,  naming  It  without  glTlng  the 
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consHtnent  elements  ot  tlie  offense  Intend- 
ed to  be  conunitted.  Morris  t.  State,  13  Tex. 
App.  72. 

[S,  S]  If  one  be  a  prlnidpal  offender  by  rea- 
son of  the  xwrt  performed  by  him  in  the 
commission  of  the  offense,  be  may  be  con- 
victed under  an  Indictmoit  charging  him  di- 
rectly with  its  commission.  Tuller  v.  State, 
8  Tex.  App.  506.  This  principle  has  been 
.  given  general  application.  Branch's  Ann. 
Penal  Code,  {  676;  Dodd  v.  State,  83  Tex. 
Cr.  B.  164,  201  S.  W.  1014.  It  has  often  been 
held  that  an  Indictment  for  murder  may.  In 
a  single  count,  charge  one  with  the  murder 
of  two  or  more  pezaoaa  by  the  same  act. 
Bucker  v.  State,  7  Tex.  App,  549 ;  Chivarrlo 
y.  State,  15  Tex.  App.  334. 

[7]  In  the  case  before  us,  it  was  necessary 
to  establish,  by  evidence,  that  the  appellant 
made  an  assault  upon  Mathls  with  the  Intent 
to  murder  him.  These  constituted  the  ele- 
ments of  the  offense  which  were  set  out  In  the 
indictment.  To  establish  them  it  was  com- 
petent that  the  state  prove  that  the  shot 
which  wounded  Mathls  was  fired  by  the  ap- 
pellant at  Elliott,  because  by  proving  that 
the  shot  was  fired  with  intent  to  murder  El- 
liott the  offense  would  be  complete.  Though 
the  shot  strudi,  not  Elliott,  but  Mathls,  It 
was  intoided  to  murder;  it  was  an  assault. 
That  Mathis  was  the  victim  of  it  rendered 
it  no  less  an  assault  vrith  intent  to  murder. 

[8,  9]  There  was  no  error  in  overruling  that 
idiase  of  the  motion  for  a  new  trial  referring 
to  newly  discovered  evidence.  One  of  the 
absent  witnesses  would  have  given  testimony 
of  an  uncommunicated  threat  made  by  El- 
liott against  the  appellant  Her  testimony 
was  contradictory  to  a  degree  that  the  court 
was  justified  in  disregarding  it.  The  other 
witness  would  have  testified  to  threats 
communicated  to  the  appellant.  All  this  ap- 
pellant manifestly  knew  before  the  trial, 
and  in  fact  the  absence  of  knowledge  on  his 
part  ot  all  the  alleged  newly  discovered  evi- 
dence is  not  made  dear. 

The  record  reveals  no  error,  and  the  af- 
firmance of  the  Judgment  must  result. 


GULF  PRODUCTION  CO.  at  al.  V.  STATE 
etal.    (No.  6532.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   April  30, 192L    Behearing  Denied 
May  26,  1921.) 

I.  Evidence  «=383(3)— State  lands  presumed  to 
have  been  appraised  aad  notice  given. 
In  state's  action  to  cancel  sale  ot  public 
land  sold  as  dry  agricultural  land  for  %l.BO  an 
acre,  upon  the  sroand  that  land  was  legally  ap- 
praised at  $2  an  acre  at  the  time  of  the  sale, 
and  that  the  Commissioner  of  the  General  Lojad 
Office    had   not   notified   the    county    clerk   ot 


connty  in  which  land  was  situated  of  dasaifiea- 
tion  of  land  and  the 'appraisement  thereof  at 
$1.50  an  acre,  under  Act  of  1S97,  c.  129  (10 
Gammel's  Laws,  p.  1238),  it  will  be  presumed 
that  the  Commissioner  in  awarding  land  to  the 
purchaser  had  classified  the  land  as  agricultural 
and  had  appraised  it  at  $1.50  an  acre,  and  that 
the  connty  derk  had  l>een  notified  ot  such  das- 
sification  and  appraisement  in  the  manner  pre- 
scribed by  the  statutes  in  force  at  such  time, 
the  burden  of  proof  being  upon  the  state  to 
rebut  such  presumption  by  direct  and  affirma- 
tive evidence. 

2.  Pabllo  lands  <S=3l73(4)--Evidenoe  held  to 
prove  land  appraised  at  figure  at  which  It 
was  sold. 

In  state's  action  to  cancel  sale  ot  public 
land  sold  as  dry  agricultural  land  for  $1.50  an 
acre  upon,  the  ground  that  land  was  legally  ap- 
praised at  $2  an  acre  at  the  time  of  the  sale, 
and  that  the  commissioner  of  the  General  Land 
Office  had  not  notified  the  county  derk  ot  coun- 
ty in  which  land  was  situated  ot  classification 
of  land  and  the  appraisement  thereof  at  $1.50 
an  acre,  under  Act  of  1897,  c.  120  (10  Gammel's 
Laws,  p.  1238)  evidence  held  to  prove  tliat  the 
land  had  been  duly  appraised  at  $1.50  an  acre, 
and  that  notice  thereof  had  been  sent  to  and 
received  and  recorded  by  the  connty  derk  at 
the  time  ot  the  sale. 

3.  Publlo  lands  «=>l 73(22)— Purchaser's  right 
to  reinstatement  on  same  terms  as  original 
purchase  not  affected  by  Land  Commission- 
er's subsequent  reclassification  of  laad. 

Purchaser  of  public  land  dassified  at  time 
ot  purchase  as  agricultural  land,  who  default- 
ed in  payment  et  interest,  was  entitled  to  rein- 
statement ot  sale  with  all  rights  received  at 
time  ot  original  purchase,  on  payment  of 
amount  due,  where  no  rights  of  third  persons 
had  intervened,  under  Bev.  St.  art.  6423,  provid- 
ing that  land  forfeiture  of  land  for  nonpayment 
of  interest  "be  resold  under  the  provisions  of 
this  act  or  any  future  law,"  but  that  purchaser 
be  reinstated  on  payment  ot  amount  due  it  no 
rights  of  third  persons  have  intervened,  not- 
withstanding reclassification  of  purchased  land, 
during  an  interval  between  purchase  and  for- 
feiture, as  mineral  land  under  article  5433,  pro- 
viding for  sale  of  such  land  with  reservation  of 
minerals  to  the  state,  where  article  5423,  giv- 
ing purchaser  the  right  to  reinstatement,  was 
in  existence  at  time  of  purchaser,  and  was 
therefore  a  right  which  the  Land  Commission- 
er's subsequent  reclassification  ot  the  land  could 
not  operate  to  destroy. 

4.  Public  lands  «=>I73(22)— Forfeltnraa  not 
favored. 

Forfeitures  by  statute  or  contract  are  not 
favored,  and  must  be  scrutinized,  while  statutes 
or  contracts  designed  to  give  relief  from  the 
rigors  ot  forfeiture  are  liberally  construed  so 
as  to  afford  the  maximum  relief. 

5.  Public  lands  «=3f73(22)  —  Parchatar  after 
forfeiture  of  previous  sale,  who  volantarily 
abandoned  laad,  had  no  intervening  rights 
barring  reinstatement  of  original  parchaaer. 

Purchaser's  right  to  reinstatement  under 
Rev.  St.  art.  5423,  providing  for  reinstatement 
where  no  rights  of  third  persons  have  interven- 
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ed,  following  forfeiture  for  nonpayment  of  in-   Maxwell,  and  J.  N.  Gallagher,  all  of  Waco, 
terest,  was  not  affected  by  the  fact  that  durinf  and  EJ.  R.  Pedigo,  O.  M.  Cureton,  and  S.  F. 
interval  between  forfeiture  and  reinstatement   Smith,  all  of  Austin,  for  appellees, 
third  person  made  application  to  purchase  the  ! 

land,  where  such  person  did  not  complete  his  1  SMITH,  J.  The  land  in  dispute  is  valued 
purchase  by  actually  settling  on  the  land,  but '  in  the  pleadings  at  $8,000,000.  Up  to  the  Ist 
voluntarily  abandoned  it  |  ^^y  of  June,  1920,  the  last  day  to  which  an 

I  accounting  is  shown  In  the  record,  petroleum 
Oil  of  the  cash  value,  Including  interest  to 


6.  PDbllc  lands  i»=>l73(22)— Right  to  reliMtate- 
ment  aot  affsoled  by  fact  that  eaneallatfon  of 
abandoned  sale  to  third  parson  had  not  haaa 
formally  entared  on  Land  Offlca  books. 

Where  third  person,  who  had  made  an  ap- 
plication to  purchase  land  after  forfeiture  of 
previous  sale  for  nonpayment  of  interest  under 
Rev.  St.  art.  &42S,  did  not  complete  purchase, 
but  voluntarily  abandoned  it  without  acquiring 
any  substantial  right,  purchaser  or  his  vendee, 
by  payment  of  amount  due,  under  such  statute, 
were  entitled  to  reinstatement,,  even  though 
cancellation  of  sale  to  third  person  had  not 
been  formally  entered  on  the  Land  Office  books. 

7.  Deeds  <@=»t2l— aultclaim  dead  conveys  no 
more  than  present  Interest  of  grantor. 

A  quit  claim  deed  conveys  no  more  than  the 
present  interest  of  the  grantor  in  the  land  de- 
scribed, and  does  not  extend  to  an  interest  sub- 
sequently accruing. 

8.  Public  lands  «=>l73(22)-41ultolalm  deed, 
executed  after  forfeiture,  entitled  grantee  to 
reinstatement  under  statute. 

A  quitclaim  deed,  executed  by  purchaser's 
successor  in  interest  after  forfeiture  of  sale  for 
nonpayment  of  interest  under  Rev.  St.  art 
6423,  entitled  grantee  to  reinstatement  on  pay- 
ment of  amount  due,  if  rights  of  third  parties 
have  not  intervened,  under  such  statute;  the 
grantor  having  enjoyed  such  a  right  and  having 
conveyed  by  quitclaim  deed  the  interest  held 
by  Imn  at  time  of  the  execution  of  the  deed. 

9.  Public  lands  «=>  173(22)— Right  to  reinstate- 
ment not  atlected  by  false  represantaflons  to 
Land  Commissioner. 

The  right  to  reinstatement  of  successor  in 
interest  of  purchaser  of  public  land  under  Rev. 
St.  art.  5423,  after  forfeiture  for  nonpayment 
of  interest,  was  a  vested  right,  where  no  rights 
of  third  parties  had  intervened,  which  could 
not  be  affected  by  any  false  representations  to 
liSnd  Commissioner  by  successor  in  interest 
Cobbs,  J.,  dissenting  on  motion  for  rehearing. 

Appeal  from  Dlstrtct  Court,  Travis  Cona- 
tj;  George  Calhoun,  Judge. 

Suit  by  the  State  of  Texas  and  another 
against  the  Gulf  Production  Company  and 
ottiers.  Judgment  for  plaintiffs,  and  defend* 
ants  appeal.    Reversed  and  rendered. 

©.  Edward  Greer,  of  Houston,  Bro<^, 
Hart  ft  Woodward,  of  Austin,  John  G.  Gregg, 
of  Port  Worth,  Kay,  Akin  &  Kenley.  of 
Wichita  Tails,  White,  Oartledge  &  Wilcox, 
of  Austin,  W.  P.  McLean,  of  Fort  Worth,  and 
Black  &  Smedley,  of  Austin,  for  appellants. 

Williams  ft  Williams,  T,  J.  Conway,  John 


said  date,  of  $737,479.04,  had  been  produced 
from  the  land.  The  expense  incurred  In  pro* 
ducing  the  oil  was  $420,068.36,  which  was  de- 
ducted in  the  Judgment  from  the  gross  pro- 
ceeds. The  state  of  Texas  obtained  judgment 
for  $92,184.88,  and  P.  K.  Shuler  for  $225,225.- 
80,  being  the  net  balance  after  deducting  the 
cost  of  production,  and  for  Improvements, 
placed  on  the  land  by  the  company  producing 
the  oil,  of  the  value  of  $114,599.88.  The  land 
was  originally  offered  by  the  state  at  $1  an 
acre,  without  a  taker.  Subsequently,  the 
price  was  raised  to  $2,  then  sold,  in  1899,  at 
$1.50  an  acre.  The  transcript  of  the  record 
in  the  case  comprises  311  pages,  and  the 
statement  of  facts,  203  pages,  while  counsel 
have  kindly  favored  us  with  446  pages  of 
briefs.  There  lies  before  us,  then,  the  grand 
total,  and  prodigious  task,  of  960  pages.  But 
the  properties  In  controversy  are  of  com- 
manding value,  the  questions  raised  In  the 
record  are  serious  and  far-reaching,  and  In 
their  briefs  counsel  have  very  ably  and  very 
frankly  presented  these  questions  to  the  ob- 
vious end  that  a  just  result  may  be  ultimate- 
ly reached  in  the  litigation. 

The  litigation  grows  out  of  a  dispute  over 
the  title  to  160  acres  of  public  land  in  Ste- 
phens county,  described  as  the  northeast 
quarter  of  section  22,  in  block  6,  Texas  &  Pa- 
cific Railway  Company  surveys,  and  was  clas- 
sified as  "dry  agricultural,"  up  to  some  time 
In  1916,  when  It  was  reclassified  as  "miner- 
al." On  October  30,  1899,  J.  M.  Kidd  made 
application  through  the  General  liand  Office 
to  purchase  the  land  as  dry  agricultural,  at 
$1.60  an  acre,  and  the  application,  as  well  as 
the  first  payment  on  the  basis  of  $1,50  an 
acre,  was  accepted  by  the  Land  Commission- 
er, and  in  pursuance  thereof  the  land  was 
sold  and  awarded  to  E!idd  on  January  22, 
1900.  Each  year  thereafter,  on  the  1st  day  of 
November,  the  time  fixed  by  law,  Kidd  and 
his  successors  in  title  regularly  paid  to  the 
state  the  annual  Interest  on  the  purchase 
price,  on  the  basis  of  $1.50  an  acre,  until  No- 
vember 1, 1915.  There  was  default,  however, 
in  the  Interest  payment  due  on  that  date,  and 
the  following  month  the  sale  was  forfeited  by 
the  Commissioner  because  of  such  default.  On 
June  14,  1916,  while  the  sale  to  Kidd  was  in 
suspense,  the  land  was  awarded  to  one  V. 
Griffin,  but  upon  his  failure  to  settle  thereon 
within  90  days,  as  required  by  law,  this  sale 
was,  on  February  9,  1917,  canceled,  and  in 
that  way  Griffin  dropped  out  of  the  title.  On 
the  same  day,  upon  payment  to  the  state  of 
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the  past-dne  Interest,  the  Kidd  sale  was  rein- 
Btatefd,  as  provided  by  the  statute.  In  pur- 
suance of  an  opinion  of  the  Attorney  Geiet^ 
al,  that  the  reinstatement  of  the  KIdd  sale 
was  invalid,  and  because  of  the  recelt)t  of 
that  opinion,  the  Land  Commissioner,  on  Sep- 
tember 2, 1919,  canceled  the  sale  to  Kldd,  and 
on  the  same  day  issued  to  P.  K.  Shnler  a  per- 
mit to  prospect  for  oil  and  gas  on  the  land 
in  dispute,  and  this  suit  was  instituted  by 
the  state  of  Texas  to  enforce  the  cancellation 
of  the  Kidd  sale  and  establish  the  validity  of 
the  Shuler  permit,  and  for  this  purpose  was 
joined  by  Shnler  as  a  party  plaintiff.  Those 
holding  under  the  Kldd  title,  by  transfer  or 
by  lease,  were  made  defendants. 

The  cause  was  tried  by  a  Jury  upon  special 
issues,  and  upon  the  answers  of  the  Jury  to 
these  special  Issues  Judgment  was  rendered  in 
favor  of  plaintiffs  and  against  defendants  In 
the  court  below  for  the  title  to  and  posses- 
sion of  the  land,  and  in  favor  of  the  state  of 
Texas  for  $92,184.88,  being  the  value  of  one- 
eighth  of  the  oil  taken  from  the  land  up  to 
June  20,  1920,  and  in  favor  of  Shuler  for 
$225,225.80,  the  net  balance  of  the  value  of 
said  oil  after  deducting  $420,068.36  covering 
the  expense  of  production  thereof,  and  for 
the  title  to  and  possession  of  Improvements 
placed  on  the  land  by  the  Oulf  Productimi 
Company  and  used  by  it  In  the  development 
of  the  land  for  oil  purposes,  of  the  value  of 
$114,599.78.     All  defendants  have  appealed. 

The  basis  of  the  litigation  is  the  sale  of  the 
land  to  J.  M.  Kidd  in  1899.  •  The  state  of 
Texas  and  its  coplaintiff,  Shuler,  attack  the 
validity  of  that  sale  as  being  void  upon  the 
ground  that  at  the  time  It  was  made  the  land 
was  legally  appraised  at  $2  an  acre,  whereas 
Kldd  applied  to  purchase  it,  and  it  was  sold 
to  him,  at  the  price  of  $1.50  an  acre.  It  was 
upon  this  ground  that  appellees  recovered, 
although  they  sought  recovery  upon  other 
grounds  as  well,  to  be  adverted  to  hereafter. 
In  response  to  the  only  two  special  issues 
submitted  to  them  the  Jury  found  (a)  that  the 
Commissioner  of  the  General  Land  Office  did 
not,  after  August  20,  1897  (on  which  date  the 
minimum  value  of  the  land  was  reduced  by 
statute  from  $2  to  $1.50  an  acre)  reduce  the 
valuation  of  the  land  from  $2  to  $1.50  an 
acre,  and  (b)  that  the  Commissioner  did  not 
notify  in  writing  the  county  clerk  of  Stephens 
county  of  such  reduction  prior  to  the  sale  to 
Kidd,  and  that  the  said  clerk  did  not  receive 
such  notice  prior  to  that  time.  Before  un- 
dertaking to  set  out  the  facts  disclosed  by 
the  record,  it  is  well  to  consider  the  statutes 
bearing  upon  the  questions  raised: 

Under  the  Acts  of  1879  (section  1,  c.  28,  9 
Gammel's,  55)  the  public  free  school  lands  of 
the  state  were  put  on  the  market,  it  being 
provided  (Id.  |  2)  that  such  lands  should  be 
classifled  and  their  value  appraised  by  the 
respective  county  surveyors,  subject  to  ap- 
proval and  correction  by  the  county  commis- 
sioners' courts,  but  that  in  no  case  should 


such  value  be  fixed  at  less  than  fl  an  acre. 
This  act  seems  to  have  been  superseded  bj 
the  Acts  of  1883,  which  provided  (section  2, 
c.  88,  9  Gammel's,  391)  for  the  creation  of 
the  State  Land  Board,  consisting  of  the  Oct- 
emor,  Attorney  General,  Comptroller,  Treas- 
urer, and  Commissioner  of  the  General  Land 
Office,  which  should  (Id.  |  3)  cause  the  public 
lands  to  be  classified  as  agricultural,  pasture, 
or  timber,  and  further  providing  (Id.  i  4)  tbat 
such  lands  should  not  be  sold  for  less  than  $2 
for  lands  not  watered  or  timbered,  $3  for 
watered  lands,  and  $5  for  timbered  lands.  In 
1895  (section  3,  c.  47,  10  Gammel's,  793)  it 
was  provided  that  the  Commissioner  of  the 
General  Land  Office  should  cause  the  public 
lands  to  be  classified  or  appraised,  or  classify 
and  appraise  them  himself.  Into  (Id.  {  4) 
agricultural,  pasture,  or  timber  lands;  that 
(Id.  I  8)— 

"It  shall  be  the  duty  of  the  Commissioner  of 
the  General  Land  Office  to  notify  in  writing  the 
county  clerk  of  each  county  of  the  valnation 
fixed  upon  each  section  «f  land  in  his  county, 
and  in  each  county  attached  to  it  for  judicial 
purposes,  which  he  offers  for  sale,  which  noti- 
fication shall  be  kept  by  the  clerk  in  bis  office 
and  recorded  in  a  well-bound  book,  which  shall 
be  open  to  public  inspection." 

This  article  has  not  been  amended,  and  Is 
still  In  force.  It  was  farther  provided  by  this 
act  (Id.  {  7)  that  the  lands  should  not  be 
sold  at  less  than  $2  an  acre,  except  pasture 
lands,  which  should  not  be  sold  for  less  than 
$1  an  acre,  and  timber  lands,  which  should 
not  be  sold  for  less  than  $5  an  acre.  By  the 
act  of  1897  (chapter  129,  10  Gammel's,  1238) 
the  authority  of  the  Land  Commissioner  to 
classify  and  appraise  the  lands  was  contin- 
ued, but  the  minimum  price  at  which  agricul- 
tural lands  should  be  sold  was  fixed  at  $1J50 
an  acre,  and  grazing  lands  at  $1  an  acre. 
l%ese  minimum  prices  were  in  effect  at  the 
time  of  the  application  of  and  sale  to  Kidd. 

So  it  will  be  seen  that,  according  to  a 
strict  construction  of  the  statutes  then  in 
force,  the  land  was  not  subject  to  the  sale 
to  Kidd  unless  it  had  theretofore  been  ap- 
praised at  $1.50  an  acre,  and  notice  of  such 
appraisement  sent  to  and  received  by  the 
county  clerk  of  Stephens  county. 

We  have  made  the  most  painstaking  exam- 
ination of  the  record,  and  have  reached  the 
conclusion  that  the  evidence  conclusively 
shows  tbat  the  land  in  controversy  was  In 
fact  appraised  by  the  Commissioner  of  the 
General  Land  Office  at  the  price  of  $1.50  an 
acre,  and  that  notice  thereof  had  been  given 
to  and  received  by  the  county  clerk  at  the 
time  Kidd  applied  to  purchase  the  land. 
Practically  all  the  material  evidence  in  the 
case  consisted  of  records  solemnly  made, 
some  of  than  long  years  ago,  while  the  trans- 
actions were  actually  transpiring,  and  others 
at  intervals  thereafter.  And  there  was  no 
conflict  in  the  parol  evidence,  which  was  ex- 
planatory of,  and  fortified  the  effect  of,  the 
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docnineiitaTy  erldence,  thus  In  effect  ellnil- 
natlng  all  Issnes  of  fact,  so  that  the  only 
qnestlons  arising  in  the  case  are  questions  of 
law  to  be  applied  to  nndisputed  facta. 

[1]  In  the  first  place,  then,  the  act  of  the 
Commissioner  of  the  General  LAnd  Office  in 
awarding  the  land  to  Kldd  created  the  defi- 
nite presumption  that  the  Commissioner  had 
classified  the  land  as  agricultural  and  ap- 
praised It  at  $1.60,  and  the  county  clerk  of 
Stephens  county  had  been  notified  of  such 
classification  and  appraisement,  each  In  the 
manner  prescribed  by  the  statutes  then  in 
force.  And  while  appellees  in  attacking  the 
validity  of  the  sale  and  award  bad  the  rl^t 
to  rebnt  that  presumption,  the  burden  of 
proof  was  upon  them  to  do  so,  and  by  direct 
and  affirmative  evidence.  Corrlgan  r.  Fitz- 
simmons,  97  Tex.  S95,  80  S.  W.  988;  Smithers 
V.  Lowrance,  100  Tex.  77,  93  S.  W.  1064;  Holt 
V.  Cave,  88  Tex.  Civ.  App.  64,  85  S.  W.  309; 
Hood  r.  Pnrsley,  39  Tex.  dv.  App.  477,  87  S. 
W.  870;  StoUey  v.  Lllwall,  38  Tex.  Civ.  App. 
49, 84  S.  W.  688.  In  Corrlgan  v.  Pitzsimmons, 
supra.  Chief  Justice  Gaines  said  that  "under 
the  present  law,  it  is  the  duty  of  the  Commis- 
sioner of  the  General  Land  Office  to  cause 
the  lands  to  be  classified  and  appraised,  and 
to  notify  the  clerk  of  the  county  court  of  the 
county  In  which  they  are  situate  and  thus 
put  them  ut>on  the  market.  It  Is  also  his 
duty  to  know  that  this  has  been  done  before 
he  awards  a  sale,"  and  that  when  he  makes 
the.award  the  law  presumes  that  these  things 
have  been  done,  that  "the  fact  that  he  award- 
ed the  lands  under  the  application  is  evidence 
of  the  existence  of  the  facts  necessary  to 
give  blm  authority  to  sell."  Even  if  that 
presumption  in  this  case  had  stood  alone,  and 
without  any  support  In  the  testimony,  we 
think  the  evidence  introduced  to  overcome 
the  p^ee^mption  was  wholly  insufficient  for 
that  purpoiie.  All  such  evidence  was  of  a 
purely  negative  nature.  None  of  it  was  di- 
rect, or  affirmative.  On  the  other  hand,  the 
evidence  introduced  in  support  of  the  facts 
presumed  was  overwhelming,  and  in  our  opin- 
ion conclusively  establishes  the  facts  without 
the  aid  of  the  presumption.  We  will  set  out 
some  of  this  evidence: 

Kldd  did  not  himself  undertake  to  make  out 
bis  application  to  purchase  the  land.  At  his 
request  the  county  clerk  of  Stephens  county 
made  It  out  for  him,  although  he  was  not 
charged  by  law  with  that  duty.  When  Kldd 
made  the  request  of  him,  the  clerk  withdrew 
to  another  room  in  his  office,  presumably  to 
get  from  his  records  the  necessary  data  upon 
which  to  base  the  appllcatloa  Kldd  so  testi- 
fied upon  direct  examination,  although  upon 
cross-examination  he  said  he  did  not  see  Just 
what  the  clerk  did  while  in  the  other  room. 
In  the  very  nature  of  the  circumstances,  how- 
ever, it  may  be  assumed,  although  such  is  not 
necessary  to  the  finding  on  any  material  Is- 
rae  here,  that  the  clerk  went  into  the  other 
nwm  to  Inform  himself  from  his  records  as 


to  the  status— the  description,  classification, 
appraisement,  etc. — of  this  tract  of  land, 
since  It  would  be  absurd  to  assume  that  he 
would  have  all  this  information  tabulated  in 
bis  mind  ready  at  all  times  for  Instant  use. 
But  whether  his  retirement  to  another  room 
was  for  this  purpose  or  not,  the  clerk  on  thL<i 
or  some  prior  occasion  obtained  this  infor- 
mation from  his  records,  or  from  some  other 
source  of  Information  satisfactory  to  himself 
as  county  clerk,  charged  by  law  with  the 
duty  of  keeping  records  of  such  official  infor- 
mation since  it  is  a  fact  that  upon  his  return 
to  where  Kid'd  was  awaiting  htm  he  wrote 
out  the  application,  filling  in  all  the  blanks, 
including  description,  classification,  appraise- 
ment, and  such  other  matters  as  were  neces- 
sary to  put  the  paper  in  a  form  acceptable  to 
the  Commissioner  .of  the  General  Land  Office. 
He  showed  the  classification  to  be  "dry  agri- 
cultural," and  the  appraisement  to  be  "$1.60," 
which  later  checked  with  the  records  of  the 
land  office  and  was  there  "O.  K.'d."  He  fig- 
ured out  for  Kldd,  the  applicant,  the  amount 
of  the  first  payment,  on  the  basis  of  $1.60  an 
acre,  which  was  later  accepted  as  correct  by 
the  Land  Commissioner.  Kldd  did  nothing  in 
the  premises  but  sign  and  swear  to  the  ap- 
plication, execute  the  obligation,  and  furnish 
the  remittance  for  the  first  payment.  The 
clerk  then  forwarded  the  application  and 
payment  to  the  General  Land  Office,  where  it 
was  received  and  filed  on  October  30,  1899. 
It  api)ears  that  It  was  not  taken  up  for  con- 
sideration in  the  General  Land  Office  until 
after  December  9,  1899,  when,  in  the  usual 
course,  it  was  referred  to  the  head  sales 
clerk,  who  In  turn  referred  it  to  the  examin- 
ing clerk.  At  that  time  it  bore  on  its  back 
the  indorsements,  among  others,  "classifica- 
tion, dry  agricultural,"  and  "appraisement, 
$1.60."  The  examining  clerk  took  it  to  the 
records  in  the  office  and  compared  It  with 
such  records  to  ascertain  if  the  land  had  been 
applied  for  by  Kldd  at  the  correct  classifica- 
tion and  appraisement.  This  clerk,  after  run- 
ning the  records,  entered  his  "O.  E."  on  the 
back  of  the  application  opposite  each  of  the 
Indorsements,  "classification,  dry  agricultur- 
al," u>d  "appraisement,  $1JS0,"  which  meant 
tliat  he  had  found  from  the  records  that  the 
land  was  in  fact  classified  as  dry  agricultural 
and  appraised  at  $1.50  an  acre.  Upon  this 
showing,  and  finding  the  application  In  due 
form  In  all  other  respects,  the  head  sales 
clerk  Indorsed  thereon  the  word,  "accept," 
which  meant  that  it  had  come  to  him,  show- 
ing the  land  to  be  dry  agricultural  and  ap- 
praised at  $1.60,  and  that  there  was 'no  coq- 
flict,  and  that  the  land  was  to  be  awarded  as 
applied  for.  The  award  was  actually  made  oa 
January  22,  1900,  and  official  notice  thereof 
was  given  to  the  county  clerk  by  the  Com- 
missioner on  February  1,  1900.  WhUe  the 
Kidd  application  was  pending,  however,  and 
before  It  bad  been  reached  for  consideration 
1b  the  Land  Offlee^  one  J.  11^  Cook  wrote  tlie 
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Gommlssloner  tbat  he  desired  to  apply  to 
purchase  the  land  In  dispute,  and  asked  as 
to  the  existing  status  thereof,  and  was  of- 
ficially advised  by  the  CJommissioner,  on  De- 
cember 0,  that  the  land  was  classified  as  dry 
agricultural,  and  "the  price  is  $1.50  an  acre." 
And  again:  On  September  22,  1889.  this 
same  man.  Cook,  made  application  to  the 
Land  Office  to  purchase  the  land  in  contro- 
versy as  dry  grazing  and  at  $1  an  acre.  This 
application  took  the  same  course  in  the  Land 
Office  as  the  Kldd  application  did  later  on. 
The  bead  sales  clerk  gave  it  to  tlie  examin- 
ing clerk,  who  took  it  and  ran  'the  records  for 
verification.  The  Indorsements  on  the  back 
of  the  paper  showed  "dry  grazing"  and  "ap- 
praisen/ent,  $1,"  instead  of  "dry  agricul- 
tural," and  "appraisement,  $1.60,"  a>  in  the 
Kidd  application.  And.  when  the  clerk 
checked  those  indorsements  with  the  records, 
instead  of  writing  "O.  K."  opposite  tbem,  as 
he  did  on  the  Kidd  application,  he  wrote  "dry 
agricultural"  and  "appraisement,  $1.60,"  thus 
asserting  tbat  he  bad  found  from  an  exam- 
ination of  the  records  that  the  land  was  clas- 
sified as  dry  agricultural  and  appraised  at 
$1.50  an  acre,  at  whlcb  it  was  subsequently 
sold  to  Kidd.  And,  Instead  of  indorsing  the 
Cook  applicatl(m  "accept,"  as  he  did  the  Kldd 
application  later  on,  the  head  sales  clerk  in- 
dorsed It  "reject  and  refund,"  and  the  Cook 
application  was  thus  rejected  because  the  ex- 
amination of  the  records  by  the  clerk  charged 
with  that  duty  disclosed  tbat  the  land  was 
classified  as  dry  agricultural  and  not  dry 
grazing,  and  appraised  at  $1.60  and  not  $1. 
Tills  rejection  occurred  November  27,  1899, 
after  the  Kidd  application  was  filed,  but  be- 
fore it  had  be^i  reached  for  examination  in 
the  Land  Office.  Thus,  in  each  of  these  three 
groups  of  circumstances  the  Commissioner  of 
the  General  Land  Office,  through  his  author^ 
iised  subordinates,  officially  ascertained  and 
determined  from  the  records  of  his  office,  and 
declared,  the  land  in  controversy  to  be  ap- 
praised at  $1.60  an  acre.  And  tills  all  oc- 
curred while  Kidd's  application  was  on  file 
and  before  the  award  was  actually  made  to 
him.  As  a  matter  of  fact  Cook  subsequently, 
in  May,  1900,  purchased  the  quarter  section 
adjoining  the  Kldd  quarter  section  on  the 
south,  as  dry  agricultural,  and  at  the  price 
of  $1.50  an  acre,  the  same  as  the  Kidd  clas- 
sification and  appraisement. 

These  further  facts  were  shown:  Prior  to 
1897,  while  the  minimum  price  of  this  and 
similar  lands  was  fixed  by  law  at  $2  an  acre, 
the  Land  Commissioner  had  prepared  in  his 
office  what  was  designated  as  "daily  work 
book  No.  6,"  in  which  the  classification  and 
appraisement  of  the  public  lands  were  shown 
for  the  guidance  of  the  Commissioner  and  bis 
subordinates  in  carrying  on  the  work  of  the 
ofiice  in  the  sale  and  lease  of  those  lauds.  In 
this  work  book  6.  the  land  in  dispute  was 
shown  to  be  appraised  at  $2  an  acre,  the  then 
roinlmnpi,,  and  at  whlcb  price  tt»  land  had 


theretofore  been  f ormaUy  appraised.     In  1897 
the  Legislature  reduced  the  minimum  price  of 
tills  and  like  classified  lands  to  $1.50  an  acre. 
The  Commissioner  tiad  theretofore  adopted 
the  minimum  price  of  lands,  as  fixed  by  the 
statute,  as  the  appraised  and  selling  value 
of  such  lands,  and  this  was  the  fixed  policy 
of  the  office,  under  definite  Instructions   of 
the  Commissioner  to  his  subordinates,  and 
the    various    county  clerks,    induding    the 
Stepboia  connty  clerk,  bad  been  so  advised, 
and  it  was  so  generally  understood  by  the 
public.     This  policy  was  in  effect  in  1897, 
when  the  minimum  was  rednced  on  this  land 
to  $1.50.     Shortly  'after  this  reduotion,  the 
Commissioner  had  prepared  daily  work  booK 
No.  6,  and  because  of  the  adoption  of  the 
minimum  as  the  appraised  and  selling  value 
of  the  lands,  the  clerks  preparing  the  book  5 
were  directed  by  the  Ownmissioner  to  omit 
the  appraised  value  from  its  appropriate  col- 
umn in  the  Iwok,  "and  ccmsider  the  lands  <m 
the  market  at   the  minimum."     This   was 
done,  and  in  this  way  there  was  no  showing 
of  such  appraisements  in  this  book  5.    When 
this  book  was  completed,  about  1898,  It  was 
put  in  use  in  the  place  of  book  6,  above  de- 
scribed, the  active  use  of  which  was  there- 
upon discarded.     So,  the  appraised  value  of 
the  land  in  dispute,  as  well  as  of  hundreds  of 
other  tracts,  was  not  shown  in  work  book  5, 
which  continued  in  use  until  1902,  when  It 
was  superseded  by  book  30,  which  showed 
this  land  to  have  been  classified  as  dry  agri- 
cultural and  appraised  at  $1.60,  and  sold  to 
EUdd.    This  work  book  30  is  still  in  use.    In 
1902,  also,  the  Commissioner  mailed  out  to 
the  Stephens  coimty  clerk  a  list  of  lands  In 
that  comity,  showing  this  tract  to  be  classi- 
fied as  dry  agricultural   and  appraised  at 
$1.60  and  sold  to  Kidd.    The  tiookkeeping  ac- 
count with  Kidd,  as  kept  in  the  Land  Office, 
showed  the  annual  interest  payments  as  they 
accrued  for  18  years,  always  paid  and  ac- 
cepted on  the  basis  of  $1.50  an  acre.    So  far 
as  we  are  able  to  find,  every  reference  to  the 
appraised  value  of  this  land  in  the  records  of 
the  Land  Office  and  in  the  Stephens  county 
clerk's  office,  made  since  1895,  when  the  land 
was  formally  appraised  at  $2  and  notice 
givm  to  and  recorded  by  the  clerk,  shows 
such  appraisement  to  be  $1.50  an  acre.    And, 
finally,  In  March,  1918,  more  than  18  years 
after  the  sale  to  Kidd  occurred,  we  find  the 
Commissioner  of  tlie  General  Land  Office  defi- 
nitely reiterating  that  at  the  time  Kidd  pur- 
chased it  the  land  was  classified  as  dry  ag- 
ricultural and  appraised  at  $1.50  an  acre,  as 
will  be  seen  from  tbe  following  significant 
correspondence : 

"Joseph  L.  MayfieM,  On  Producer. 

''Wichita  Falls,  Texas,  March  19,  181& 
"Hon.   J.   T.  Bobison,   Land   Comtnissioner, 
Austin,  Taxas— Dear  Sir:     I  am  desirous  of 
learning  the  classification  m  tha  M.Bl.  )4i>S«c; 
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22,  Blk.  a,  T.  &  P.  Ry.  Co.,  Oertiftcate  2/845, 
in  Stephens  cotmty,  Texas. 

"I  think  this  land  was  originally  purchased 
by  a  Mr.  Kid,  transferred  a  number  of  times 
and  finally  ^lieited  for  the  nonpayment  of  in- 
terest, sold,  reforfeited  and  finally  reinstated  to 
a  Mr.  Jno.  F.  Lewis  under  the  original  par- 
chase. 

"Am  desirous  of  knowing  the  original  classifi- 
cation, also  if  there  was  any  redassification 
onder  the  reinstatement. 

"Please  send  bill. 
"Yours  very  truly,        Joseph  It.  Mayfield. 

"ReceiTed  Mar  20,  1918. 

"Referred  to  Old  TiUe." 

VMarch  21, 1918. 

"Mr.  Joseph  L.  Mayfield,  Wichita  Falls,  Tex- 
ts—Dear Sir:  Replying  to  yours  of  the  19th 
instant,  beg  to  advise  that  the  N.  B.  ^  of  sec- 
tion 22,  Mock  6,  Cert  Z/S^,  T.  &  P.  Ry.  Co.. 
160  acres  in  Stephens  county,  was  classified 
at  dry  agricultural  land  and  appraised  at  $1.50 
per  acre'  under  the  act  of  1896,  amended  by  act 
of  May  19,  1887,  and  awarded  J.  M.  Kidd  as 
u  actual  settler  January  22,  1900,  on  his  ap- 
plication filed  October  30,  1890,  on  said  clas- 
sification and  appraisement.  J.  M.  Kidd  made 
proof  of  three  years'  occupancy  and  the  requir- 
ed improvements  of  said  land,  November  7, 
1905,  and  filed  the  same  in  this  office  Novem- 
ber 9^  1906.  Said  land  was  forfeited  for  non- 
payment of  interest  December  30,  1915,  and 
tnbseqnently  awarded  V.  Oriffin  as  his  home 
tract  Jane  14,  1916,  on  his  application  filed  May 
2,  1916,  as  mineral  and  agricultural  land  at 
(6.0O  per  acre.  The  sale  to  Griffin,  however, 
was  canceled  February  9,  1917,  on  account  of 
his  failure  to  file  his  affidavit  of  settlement  on 
laid  land  within  the  required  time  and  the  J. 
H.  Kidd  purchase  was  reinstated  on  the  records 
of  this  office  February  9,  1917.  It  is  now  in 
{ood  standing  in  his  name  and  the  annual  in- 
terest is  paid  on  said  account  to  November  1, 
1917. 

"There  is  no  transfer  to  Jno.  F.  Lewis  of  this 
land  on  file  and  classification  and  appraisement 
of  said  land  under  the  J.  M.  Kidd  stands  as  the 
correct  classification  and  appraisement  thereof. 
It  was  subsequently  reclassified  as  mineral  and 
agricultural  after  the  forfeiture  of  the  Kidd 
purchase,  but  the  sale  to  Kidd  having  been  rein- 
rtated,  the  former  classification  and  appraise- 
ment governs.  Fee  60  cents  (or  this  informa- 
tion. 

"Yonrs  very  truly, 

"J.  T.  Robison,  Commissioner." 

The  present  Conunlssloner  of  the  General 
Land  OfBce,  who  was  a  clerk  In  that  ofBce  at 
the  time  the  sale  to  Kidd  was  made,  and 
whose  long  and  honorable  service  in  this  of- 
fice as  sncta  clerk  and  as  Commissioner  ex- 
cites great  respect  and  admiration,  testified 
that  while  he  signed  the  Mayfield  letter.  It 
was  In  fact  dictated  by  O.  M.  Calloway,  the 
"old  Htle"  derk  In  the  office,  and  that  he  did 
not  "think  that  letter  shows  the  true  record 
ftcts  of  my  office,"  but  he  did  not  undertake 
to  point  out  the  particulars  in  which  there 
were  errors  In  the  letter.  The  record  shows, 
too,  that  Mr.  Calloway,  who  dictated  the 
Uayfleld  letter,  has  been  a  clerk  in  the  Ijand 
Office  for  over  50  years,  and  we  are  Induced 
231  S.W.-» 


by  this  fact  to  look  with  much  respect  upon 
bis  solemn  declarations  concemtug  the  con- 
tents and  effects  of  the  records  of  that  office. 
Now,  to  overcome  the  presumption  of  law, 
and  the  force  of  the  facts  hereinabove  set 
out,  api)ellee8  Introduced  and  caU  our  attoi- 
tlon  to  this  additional  evidence:  On  June 
11,  1895,  the  Land  Commissioner  dassifled 
the  whole  of  section  22  (of  which  the  land 
in  dispute  is  the  northeast  quarter)  as  dry 
agricultural,  and  appraised  it  at  $2  an  acre, 
and  this  classlfloation  and  appraisement  was 
sent  to,  received  and  recorded  by,  the  Ste- 
phens county  clerk.  This  classification  and 
appraisement  was  shown  in  work  book  No.  6, 
heretofore  referred  to,  and  which  was  In  use 
from  1895  to  the  latter  part  of  1897  or  early 
part  of  1898,  shortly  after  the  minimum  price 
of  this  land  was  reduced  by  ihe  Legislature 
from  $2  to  $1.50.  The  northwest  quarter  of 
section  22  was  sold  at  $2  an  acre.  In  Febru- 
ary, 1897,  before  the  minimum  price  was  re- 
duced to  $1.50.  The  southwest  quarter  was 
sold  In  1900  as  dry  grazing  land,  at:  $1  an 
acre,  the  mlnlmnm  price  for  that  class  of 
land.  The  southeast  quarter  was  sold  to 
Cook,  In  May,  1900,  as  dry  agricultural,  at 
$1.50,  the  then  minimum  price.  The  Land 
Commissioner  and  the  county  clerk  of  Ste- 
phens county  testified  that  they  had  before 
the  trial  searched  their  respective  offices,  and 
were  unable  to  find  any  record  of  where  the 
land  had  been  formally  appraised  at  $1.50  an 
acre^  or  at  any  other  price  than  $2.  The 
present  Commissioner  also,  testified  that  in 
investigating  matters  arising  with  reference 
to  this  land,  after  its  sale  to  Kidd,  and  In- 
volving the  classification  and  appraisement, 
clerks  would  first  refer  to  the  record  of  the 
sale;  If  upon  sucli  reference  there  was  any- 
thing on  the  face  of  the  record  Indicating 
any  Inaccuracy  or  Importing  Irregularity  in 
the  classification  or  appraisement,  the  search- 
ers would  go  on  back  to  the  sources  of  origi- 
nal information,  but  In  the  absence  of  such 
Indications  he  would  assume  the  record  of 
the  sale  showed  the  true  facts  and  go  no  fur- 
ther. Appellees  contend  that  this  method  of 
investigation  neutralizes  the  probative  effect 
of  the  fftct  that  all  the  records  and  other  doc- 
umentary evidence  created  since  1895  show 
the  appraisement  of  the  land  at  $1.50.  But 
we  are  unable  to  agree  with  that  view,  or  to 
give  eudi  vital  effect  to  such  conjecture. 
And  In  no  event  would  the  rule  apply  to  the 
reasons  shown  for  the  rejection  of  the  appli- 
cation of  Cook  on  November  27,  1899,  nor  to 
the  declaration  of  the  Commissioner  in  hLs 
letter  to  Cook  of  December  9,  18"99,  that  the 
land  was  classified  as  dry  agricultural  and 
appraised  at  $1.50  an  acre,  because  It  affirm- 
atively appears  from  the  letter  to  Cook  that 
at  that  time  the  Kidd  application  had  not 
been  reached  for  examlnati(Hi  in  the  Land 
Office,  nor  the  sale  to  Kidd  consummated. 


Digitized  by 


Google 


180 


2S1  SOUTHWESTERN  RBPORTEB 


(Tex. 


In  the  letter  to  Cook,  obviously  referring  to 
Kldd's  application,  tlie  Oonunissioner,  in  an 
official  communication  signed  by  his  chief 
derli,  adrlsea  Cook : 

"There  is  an  application  on  file  in  the  office 
for  the  N.  B.  %  of  this  aecUon  (22),  but  I  do 
not  know  whether  it  will  be  accepted  «r  not, 
as  it  has  not  yet  been  reached." 

It  was  not  reached,  or  at  least  was  not  act- 
ed on,  until  January  22,  1900,  six  weeks  lat- 
er. So,  in  correcting  the  Indorsement  on  the 
Cook  application  on  November  27,  1S90,  so  as 
to  show  the  appraisement  to  be  $1.50,  Instead 
of  $1  as  applied  for,  and  In  writing  Cook  on 
December  9, 1899,  that  this  land  was  apprais- 
ed at  $1JB0,  the  searchers  were  compelled  to 
go  to  the  sources  of  original  information  in 
order  to  ascertain,  in  each  Instance,  what 
the  true  aivralsemoit  was.  They  could  not 
have  bad  recourse  to  the  sale  to  Kidd,  whldi 
not  only  had  not  been  made,  but  the  applica- 
tion for  which  bad  not  yet  been  reached  vr&a. 

[2]  Now,  we  have  gone  Into  the  facts  In 
the  case  at  great  length,  of  course,  and  no 
doubt  with  tedious  particularity,  but  the 
whole  appeal  pivots  about  the  question  of 
fact  .discussed,  which  is  entitled  to  the  great- 
est consideration.  And  upon  such  consider- 
ation we  hold  that  these  facts  conclusively 
show  that  the  land,  at  the  time  of  the  sale, 
had  been  duly  appraised  at  $1.50  an  acre. 
It  Is  true,  of  course,  that  some  of  the  facts 
we  have  set  out  do  not  apply  to  or  bear  upon 
the  question  of  whether  or  not  notice  of  this 
appraisement  was  sent  to  and  received  by  the 
county  clerk  of  Stephens  county.  As  has 
been  shown,  the  act  of  awarding  the  land  to 
Ekidd  created  a  presumption  that  such  notice 
was  given,  received,  and  recorded  by  the 
clerk.  In  addition  to  that  is  the  fact  that 
when  the  clerk  undertook  to  make  out  Kldd's 
application  he  obviously  consulted  his  rec- 
ords to  ascertain  the  ai^raisement.  As  for 
that,  it  does  not  matter  whether  he  consulted 
these  records  at  the  moment,  or  the  day  be- 
fore, or  at  any  other  particular  time,  since 
the  reference,  whensoever  made,  disclosed 
the  true  appraisement.  Obviously  he  did  not 
consult  or  rely  on  the  1895  appraisement,  be- 
cause that  showed  $2;  whereas,  he  wrote  in 
the  applicatiou  the  true  appraisement  of 
$1.50.  We  think  the  circumstances  make 
conclusive  the  prestmiptlon  of  law,  and  neith- 
er those  facts  nor  the  presumption  are  shak- 
en by  the  mere  testimony  of  the  present  coun- 
ty clerk  that,  after  20  years,  he  has  not  been 
able,  after  search  at  this  time,  to  locate  in 
his  office  any  formal  appraisement  at  $1.50 
an  acre. 

We  hold,  then,  that  the  sale  to  Kidd  of 
the  land  in  controversy  was  regularly  made, 
and  is  valid,  and  not  subject  to  the  attack 
made  upon  it  by  appellees. 

[3]  Appellees  present  a  number  of  cross- 
assignments  of  error,  and  it  Is  appropriate 


I  that  they  be  now   considered.    It  appears 
,  that  prior  to  the  reinstatement  of  the  Kidd 
sale  the  land  In  dispute,  theretofore  classl- 
j  fled  as  dry  agricultural,  was  reclassified  as 
I  mineral,  and  under  the  act  of  1907  (now  arti- 
cle 6433,  R.  S.)  it  was  provided  by  statute 
.  that  land  theretofore  or  thereafter  so  classi- 
I  fled  might  be  sold  for  agricultural  or  grazing 
purposes,  but  that  such  sales  should  be  upon 
I  the  express  condition  that  the  minerals  in 
such  lands  should  be- reserved  to  the  state, 
and  that  such  reservation  should  be  stated  In 
all    applications    to    purchase.      Ai^>ellees 
make  the  contention  that  because  of  sudi  re- 
dasslflcation  and  of  that  statutory  provision, 
the  reinstatement  of  the  Kidd  sale  was  for- 
ever barred,  in  view  of  the  provision  in  the 
Acts  of  1895  and  1897  (now  article  5423,  R. 
S.)  that  forfeited  lands  should  revert  to  the 
state  and  be  resold  under  the  provisions  of 
those  acts  or  of  any  future  law.    This  con- 
tention of  appellees  was  covered  by  allega- 
tions In   thdr   trial    petition,   which   were 
stricken  out  upon  the  exception  that  the  act 
of  1907,  even  if  applicable,  and  the  redassi- 
ficatlon  by  the  Land  Commissioner  sobse- 
qnent  to  Kldd's  purchase  of  the  land,  could 
not  (Hierate  to  destroy  the  right,  given  Kidd 
by  statutes  in  force  at  the  time  he  pordias- 
ed,  to  reinstate  the  sale. 

The  logical  effect  of  appellees'  contention 
Is  that  when  he  permitted  a  forfeiture  of  his 
sale  Kidd  had  no  more  rights  In  the  land  in 
dispute  than  did  any  other  person  anywhere; 
that  the  act  of  the  Land  Commissioner  in 
reclassifying  the  land  forever  cut  off  Kidd 
from  the  previous  right  which  existed  at  the 
time  he  purchased,  to  reinstate  his  purchase 
by  making  the  payment  provided  by  the  stat- 
ute in  force  at  the  time  be  purchased;  that 
the  only  right  he  really  bad  was  the  rlgbt, 
enjoyed  by  every  one,  to  apply  for  and  pur- 
chase the  land  under  the  new  classification, 
and  in  accordance  with  the  provisions  of  the 
act  of  1907  (arUde  5433). 

It  is  true,  as  appellees  urge  in  support  of 
their  cross-assignments,  that  when  Kidd  per- 
mitted the  forfeiture  the  land  reverted  "to 
the  particular  fund  to  which  it  originally  be- 
longed," and  was  thereupon  subject  to  be  "re- 
sold under  the  provisions"  of  the  law  then 
existing  or  subsequently  enacted,  as  provid- 
ed by  the  forfeiture  statute  (article  5423).  It 
would  have  been  absurd,  of  course,  for  the 
Legislature  to  provide  for  the  forfeiture 
without  also  providing  for  the  resale  of  the 
land  so  returned  to  the  state.  Otherwise 
purchasers  could  cause  the  state's  lands  to 
lie  idle  until  doomsday  by  the  simple  device 
of  defaulting  In  payments,  thereby  Inducing 
the  forfeitures  provided  for.  But  liaving 
provided  for  the  forfeiture  and  resale  of  the 
lands,  the  Legislature  sought  to  relieve  the 
harshness  of  the  forfeiture  by  providing  for 
the  reinstatement  of  the  forfdted  sales,  un- 
der certain  named  conditionai 
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[4]  Tbe  primary  object  of  the  state  in  plac- 
ing Its  public  domain  upon  the  market  was 
tbe  securing  of  actual  settlers  on  these  lands. 
Tbe  revenues  to  be  derived  from  sales  was 
but  a  secondary  consideration,  a  mere  Inci- 
dent to  the  greater  purpose  of  supplying 
homes  to  those  who  sought  and  lived  in  them 
in  good  faith.  Tbe  wisdom  of  this  policy  of 
our  forefathers  has  never  been  seriously 
questioned,  and  the  provision  for  tbe  rein- 
statement of  sales  forfeited  was  an  espres- 
■ion  of  tbe  spirit  of  that  policy.  It  was  right 
and  Just  that  those  who  had  settled  upon  and 
improved  the  state's  lands  in  response  to  tbe 
Invitation  of  tbe  state,  and  who  had  endured 
tbe  hardships  incident  to  such  settlement, 
and  tbe  privations  incident  to  such  improve- 
ment, should  be  given  an  opportunity  to  re- 
trieve their  lands  when  forfeited  by  reason 
of  temporary  misfortunes  and  the  consequent 
Inability  to -meet  their  payments  in  strict 
compliance  with  their  obligations.  Forfeit- 
ures by  statute  or  contract  are  not  favored. 
They  must  be  viewed  with  a  cold  and  literal 
scrutiny,  that  the  Injury  wrought  may  be 
held  to  the  minimum.  On  the  other  hand, 
statutes  or  contracts  designed  to  relieve  from 
the  rigors  of  forfeiture  are  looked  upon 
warmly  and  construed  liberally,  so  as  to  af- 
ford the  maximum  relief.  And  this  recipro- 
cal rule  applies  as  well  to  the  great  state  of 
Texas  as  to  its  humblest  citizen.  So,  the 
provisions  of  the  statute  for  the  forffeitnre  of 
sales,  and  for  the  reinstatement  of  such 
sales,  should  be  tested  by  the  rule  In  ques- 
tion. The  provision  for  reinstatement  will 
be  quoted: 

"  •  •  •  In  any  cases  where  lands  have 
been  forfeited  to  tbe  state  for  the  nonpayment 
of  interest,  the  purchasers,  or  their  vendees, 
may  have  their  claims  reinstated  on  their  writ- 
ten reqnest,  by  paying  into  the  treasury  the 
fnll  amount  of  interest  doe  on  snch  claim  op 
to  the  date  of  reinstatement,  provided  that  no 
rights  of  third  persons  may  have  intervened. 
In  all  such  cases,  the  original  obligations  and 
penalties  shall  thereby  become  as  binding  as  if 
no  forfeiture  had  ever  occurred.    *    *    •  " 

It  will  be  observed  that  there  are  two  con- 
ditions upon  which  reinstatement  may  be 
bad:  First,  the  payment  of  tbe  full  amount 
of  Interest  due  by  the  purchaser  up  to  the 
date  of  reinstatement;  and,  second,  the  ab- 
sence of  Intervening  rights  of  third  persons. 
Appellees  seek  to  btject  here  a  third  oon- 
dltion,  to  wit,  that  the  dassUicatlon  of  tbe 
land  has  not  been  dianged  since  the  original 
purchase  was  made.  And  under  this  third 
CMidltlon  appellees  seek  to  defeat  the  rein* 
statement  of  tbe  Kldd  sale  by  simply  show- 
ing that  when  Kldd  applied  for  and  purchas- 
ed the  land  it  was  classified  as  dry  agricul- 
tural, and  priced  at  fl.SO  an  acre,  whereas, 
at  tbe  time  of  the  reinstatement  it  was  clas- 
sified as  mineral,  and  appraised  at  another 
value;  that  this  reclassification  and  reap- 
pralsonent  after  tbe  award  to  Kldd  and  be- 


fore the  reinstatement  of  bis  murchase  was 
an  absolute  bar  to  the  reinstatement.  But  we 
cannot  subscribe  to  this  theory.  To  do  so 
would  require  us  to  write  Into  the  reinstate- 
ment provision  a  condition  not  therein  creat- 
ed, and  wholly  foreign  to  such  provision — a 
condition  that  would  entirely  defeat  the  very 
purpose  of  the  act  If  the  Legislature  bad 
intended  to  provide  that  the  I'einstatement 
must  be  subject  to  or  defeated  by  an  arbi- 
trary change  by  the  Land  Commissioner  of 
tbe  classification  and  appraisement  of  tbe 
land,  it  should  and  would  have  affirmatively 
and  definitely  said  so  in  terms.  The  pro- 
visions for  reinstatement  were  in  effect  when 
Kidd  purchased  the  land,  and  were  embraced 
in  the  contract  between  the  state  and  Kidd 
when  the  latter  purchased,  and  neither  Kldd 
nor  the  state  could  thereafter  arbitrarily  and 
without  the  consent  of  the  other  write  Into 
the  contract  any  provision  or  condition  vary- 
ing, restricting,  or  enlarging  the  terms  there- 
of. If  the  state  could  by  act  of  Us  Legisla- 
ture ingraft  this  onerous  condition  onto  the 
contract,  then  by  the  same  license  It  could 
by  like  means  increase  the  original  purchase 
price  of  tbe  land,  or  the  rate  of  Interest  or 
terms  of  payment  thereon.  The  payment  of 
the  ttack  Interest  was  the  only  condition,  so 
far  as  the  state  was  concerned,  required  of 
Kidd  in  procuring  the  reinstatement  of  bis 
purchase,  and  the  subsequent  act  of  the  Com- 
missioner in  reclassifying  and  reappraising 
the  land  could  not  serve  to  create  an  addi- 
tional condition.  Anderson  v.  Neighbors,  94 
Tex.  240,  59  S.  W.  543 ;  Hooks  v.  Kirby,  58 
Tex.  Civ.  App.  335,  124  S.  W.  156  (writ  of 
error  denied) ;  Wing  v.  Dunn,  60  Tex.  Civ. 
App.  16,  127  S.  W.  1101  (writ  of  error  denied 
[Sup.]  128  S.  W.  108) ;  Jumbo  Co.  v.  Bacon, 
79  Tex.  6,  14  S.  W.  840;  Bates  v.  Bratton, 
96  Tex.  279,  72  S.  W.  157 ;  Houston  Oil  Co. 
V.  McGr«w,  107  Tex.  220,  176  S.  W.  45.  In 
Hooks  v.  Kirby,  supra,  this  principle  Is  well 
stated  in  the  following: 

"The  law  under  which  the  timber  was  pur- 
chased from  the  state  gave  the  absolute  right 
to  the  purchaser  to  buy  the  land  at  any  time 
within  five  years  from  the  date  of  the  sale  of 
the  timber  to  him,  or  at  least  until  all  the  tim- 
ber is  removed.  This  right  formed  a  part  of 
the  consideration  paid  for  the  timber,  and  en- 
tered into  the  contract  as  much  as  did  the  cash 
consideration  of  the  $5  per  acre  which  he  paid. 
When  be  paid  the  cash  and  took  a  deed  to  tfa« 
timber,  the  law  wrote  into  the  contract  that  he 
was  also  thereby  granted  the  right  to  buy  the 
land  within  a  certain  time  for  a  certain  further 
consideration,  and  this  right  became  vested  and 
cannot  be  impaired  by  subsequent  legislation." 

Appellees  contend  that  the  act  of  1895 
(article  6423),  providing  that  forfeited  lands, 
should  revert  and  "be  resold  under  the  pro- 
visions of  this  act  or  any  future  law,"  sub- 
jected the  resale  of  such  lands  to  the  pro- 
vision of  the  act  of  1907  (article  5133),  that 
"the  land  which  is  now  or  may  hereaft«  be 
reclassed  as  mineral  may  be  sold  for  agrt" 
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cultural  or  grazing  purposes,  but  all  sales  of 
such  land  aball  be  upon  the  express  condition 
tbat  tbe  minerals  sball  be  and  are  reserved 
to  the  fund  to  wlilcb  tbe  land  belongs,"  and 
that  as  tbe  land  In  dispute  had  been  re<dassi- 
fled  as  mineral  at  tbe  time  Kidd's  vendee 
undertook  to  have  his  purchase  reinstated, 
the  status  of  the  land  was  so  altered  as  to 
prevent  the  reinstatement;  that  the  act  of 
1907  was  a  "future  law"  as  contemplated  by 
the  act  of  1895.  The  most  obvious  fallacy  In 
this  contention  is  that  both  the  provisions 
relied  on  relate  exclusively  to  the  resale 
of  the  lands.  They  do  not  purport,  directly 
or  indirectly  to  relate  to  the  reinstate- 
ment of  forfeited  sales.  This  is  so  obvious 
from  the  plain  language  of  these  provisions 
tbat  appellees'  contention  approaches  the 
frivolous.  The  provision  In  article  6423  is  a 
part  of  the  forfeiture  clause,  relates  solely  to 
resale,  and  is  wholly  disconnected  from  and 
does  not  in  any  respect  whatever  refer,  or 
purport  to  refer,  to  the  provision  for  rein- 
statement. The  forfeiture  clause  in  article 
5423  provides  for  three  steps,  (a)  'forfeiture, 
(b)  reversion  to  tbe  school  fond,  and  (c)  re- 
sale. The  clause  for  reinstatemoit,  which  is 
separate  and  apart  from  the  forfeiture 
clause,  prescribes  two  conditions  upon  which 
the  reinstatement  may  be  had,  (a)  payment 
of  all  back  Interest,  and  (b)  absence  of  in- 
tervening rights  of  third  parties.  There  is 
no  conditiCMi  there  that  the  reinstatement 
cannot  occur  in  the  face  of  a  reclassification 
or  reappraisement  of  the  land.  Moreover, 
the  clause  affirmatively  provides  that  "in  all 
such  cases"  of  reinstatement  "the  original 
obligations  and  penalties  shall  thereby  be- 
come as  binding  as  If  no  forfeiture  had  ever 
occurred."  This  provision  relates  alike,  of 
course,  to  the  state  and  to  the  purchaser. 
And  article  6433,  upon  which  appellees  rely 
as  prohibiting  the  reinstatement  of  the  Kldd 
sale,  has  no  reference  to  reinstatement,  either 
directly  or  by  implication.  That  article  sim- 
I>ly  provides  that  lands  thereafter  classed  as 
"mineral  may  be  sold,  •  •  •  but  all 
sales  of  such  land  shall  be  upon  the  express 
condition  that  the  minerals  shall  be  and  are 
reserved  to  the  fund  to  which  the  land  be- 
longs, and  such  reservation  shall  be  stated 
in  all  applications  to  purchase."  It  wiU  be 
seen  from  its  language  tbat  by  no  stretch  of 
construction  can  this  provision  be  made  to 
refer  to  the  reinstatement  of  forfeited  sales. 
Appellees  cite  the  case  of  Lawless  v.  Wright, 
39  Tex.  Civ.  Aw).  26,  86  S.  W.  1039,  decided 
by  this  court,  in  support  of  their  contention 
here.  We  adhere  to  every  phase  of  the  opin- 
ion in  that  case,  but  that  declsicm  defeats, 
.rather  than  supports,  appellees'  contention 
here.  It  was  there  held,  simply,  that  in  case 
of  forfeiture,  title  to  the  land  reverted  to  the 
state,  and  that  during  the  period  in  which 
the  sale  was  in  suspense,  between  the  date 
of  forfeiture  and  date  of  reinstatement,  the 
purckaser's  possession  was  interrupted  for 


limitation  purposes ;  tbat  is  to  say,  that  the 
forfeiture  broke  the  continuity  of  the  pur- 
chaser's adverse  possession  against  third  per- 
sons for  limitation  purposes.  In  that  case,  as 
here,  the  land  had  been  reclassified  and  re- 
appraised, but  the  sale  was  reinstated,  and 
the  validity  of  the  reinstatement  was  in- 
cidentally recognized  by  this  court,,  which 
stated  that: 

"In  this  case,  after  the  forfeiture,  the  state 
exercised  its  right  to  again  sell  the  land,  and 
had  It  not  been  for  the  voluntary  relinquishment 
of  his  title  by  D.  Lawless  [an  mtervening  pur- 
chaser], the  purchase  made  by  Fancher  [the 
original  purchaser]  could  never  have  been  rein- 
stated. The  forfeiture  destroyed  his  claim  to 
the  land  completely,  and  the  privilege  given  to 
him  to  have  it  restored  on  certain  payments  and 
on  the  rights  of  others  not  intervening." 

[6]  Appellees  contend,  also,  that  the  rig^t 
of  Kld6.  to  reinstate  his  purchase  was  lost 
to  him  by  reason  of  the  fact  that  after  tbe 
forfeiture,  and  before  the  reinstatement,  one 
V.  Oriffln  purchased  the  land  in  question; 
that  although  Griffin  did  not  complete  his 
purchase  by  actually  settling  on  the  land, 
and  voluntarily  abandoned  the  land,  the  sale 
to  Kidd,  nevertheless,  could  not  lawfully  be 
reinstated,  since  Griffin's  purchase  was  such 
an  intervening  right  of  a  third  person  as 
would  bar  the  reinstatement  The  facts 
showed  that  after  the  Kldd  forfeiture  Griffin 
applied  to  purchase  the  land  as  mineral  land, 
at  |6  an  acre;  that  the  application  was  ac- 
cepted and  the  land  awarded  to  Griffin.  At 
that  time  the  applicant  was  required  by  the 
statute  (articles  5408,  S410)  to  actually 
settle  on  the  land  within  90  days  from  the 
date  of  the  appllcatl<»,  and  within  3D  days 
after  tbe  expiration  of  the  90-day  period 
file  In  the  Land  Office  an  affidavit  showing 
such  settlement,  and  that  forfeiture  should 
follow  the  failure  either  to  settle  or  to  file 
the  affidavit  Griffin,  however,  instead  of 
settling  on  the  land,  abandoned  it,  made  no 
settlement  thereon,  filed  no  affidavit  of  settle- 
ment, and  subsequently  wrote  the  Commis- 
sioner, advising  that  he  had  found  the  land 
to  be  "worthless,"  and  that  the  sale  to  him 
could  be  marked  forfeited,  which  was  done, 
whereupon,  upon  request,  and  the  paymoit 
of  back  due  interest,  the  Kldd  sale  was  rein- 
stated. Appellees  contend  that  tne  Griffin 
transaction  was  such  intervening  right  of  a 
third  person  as  absolut^  destroyed  the  rig^t 
of  Kidd  to  reinstate.  The  provision  in  the 
statute  for  reinstatement  is  that  such  rein- 
statement may  be  made^  "provided  that  no 
rights  of  third  parties  may  have  intervened," 
and  appellees  contend  that  this  phrase  con- 
templates any  right  that  accrued  at  any  time 
while  the  original  sale  was  in  suqpense,  even 
though  such  right  was  but  momentary  and 
had  ceased  to  exist,  and  was  unenforceable 
at  the  time  reinstatement  was  sought;  that  It 
did  not  contemplate  (mly  such  rights  of  third 
parties  as  were  existing  and  enforceaUe  at 
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tbe  time  the  reinstatement  of  the  original 
sale  was  sought.  But  we  think  this  con- 
Btruction  of  the  statute  is  strained  and  un- 
reasonable, and  was  not  in  contemplation  of 
tlie  Legislature  which  enacted  it.  We  tliink, 
rather,  that  the  Legislature  had  in  mind 
such  rights  of  third  parties  as  constituted 
a  present  existing  har  to  reinstatement — an 
existing,  vested  right,  enforceable  at  the  time 
by  the  iiarty  owning  such  right.  XUs  pro- 
vision was  not  inserted  for  the  benefit  of 
the  state  of  Texas,  but  for  the  benefit  of 
third  parties  in  whose  favor  such  Intervening 
rights  existed ;  and,  when  there  are  no  third 
parties  who  can  lawfully  complain  of  the 
reinstatement,  the  state  cannot  be  heard  to 
do  so.  In  tliis  instance  GrlfBn  is  not  com- 
plaining; he  could  not  do  so,  if  so  disposed, 
since  whatever  rights  he  had  at  one  time 
had  long  since  ceased  to  exist  in  law.  In 
t&ct,  he  never  had  any  substantial  rights, 
because,  by  the  very  terms  of  the  act  under 
which  he  sought  to  purchase  he  could  not 
transfer  the  rights  he  acquired,  and  had  he 
attemptedi  to  do  so  he  would  have  thereby 
automatically  forfeited  all  of  his  rights  to 
purchase.  Article  5416,  R.  S. ;  Good  v.  Terrell, 
100  Tex.  275,  98  S.  W.  641.  But  we  do  not 
think  the  meagerness  of  his  rights  material. 
If  he  had  the  strongest  of  rights,  they  were 
entirely  lost  and  destroyed  at  the  time  the 
Kidd  sale  was  reinstated,  and  were  no  longer 
a  bar  to  such  reinstatement  Appellees  cite 
no  aatborlty  in  support  of  their  contention, 
wIiQe  on  the  other  hand  the  conclusion  we 
have  reached  is  supported  by  abundant  au- 
thorities, among  them  being  Mound  Oil  Co. 
T.  Terrell,  99  Tex.  625,  92  S.  W.  451 ;  Wyerts 
V.  Terrell,  100  Tex.  409,  100  S.  W.  133 ;  Law- 
less V.  Wright,  39  Tex.  Civ.  App.  26, 86  S.  W. 
1039;  Anderson  y.  Neighbors,  supra;  Lee  v. 
Green,  24  Tex.  Civ.  App.  109,  S8  S.  W.  196, 
847;  Davis  v.  Tales,  63  Tex.  Giv.  App.  6, 
133  S.  W.  281;  Good  v.  TerreU,  100  Tex. 
275.  98  S.  W.  641. 

[t,  7]  Appellees  alleged,  in  support  of  a 
further  contention,  that  on  February  8,  1917, 
six  days  prior  to  the  reinstatement  of  the 
Kidd  sale,  appellant  J.  F.  Lewis  secured  from 
W.  J.  Bellamy  (a  remote  vendee  of  Kidd)  a 
Quitclaim  deed  to  the  land  in  dispute,  but 
tliat  this  Instrument  conveyed  no  rights  what- 
ever, because  at  that  time  Bellamy  had  no 
interest  in  the  land;  that  at  that  time  the 
land  belonged  to  Griffin  and  stood  In  Qrilfin's 
name  on  the  Land  Office  records,  and  the  sale 
to  Griffin  was  not  canceled  until  February 
9,  six  days  after  the  conveyance  of  the  Kidd 
title  by  quitclaim;  that  Bellamy  having 
no  right,  title,  or  Interest  in  the  land  at  tbe 
time  of  the  quitclaim,  any  after-acquired  title 
Would  not  inure  to  the  benefit  of  Lewis.  Kz- 
ceptions  were  sustained  to  these  allegations, 
and  appellees  complain  thereat.  It  has  been 
shown  that  Griffin  had  at  this  time  complete- 
ly lost  all  his  right  to  purchase  the  land.  In 
ftict,  he  bad  never  completely  acquired  any 


substantial  right,  or  any  right  that  he  could 
even  transfer.  He  had  simply  made  an  at- 
tempt to  purchase  the  land,  but  failed  to  fol- 
low up  such  attempt,  and  voluntarily  and 
very  deliberately  abandoned  it  This  removed 
taim  as  a  possible  impediment  to  the  reinstate- 
ment of  the  Kidd  sale,  which,  so  far  as  GrifSn 
was  concerned,  could  have  been  enforced  by 
mandamus  at  the  timte  of  the  transfer  from 
Bellamy  to  Lewis.  The  fact  that  the  cancel- 
lation of  the  Griffin  sale  had  not  been  formal- 
ly entered  on  the  Land  Office  books  could  not 
affect  the  right  of  Kidd's  vendee  to  a  rein- 
statement So  appellees'  contention  that  the 
Griffin  transaction  was  In  any  way  an  ob- 
stacle to  the  projection  of  the  Kidd  title 
is,  in  our  opinion,  quite  clearly  untenable 
and  without  any  force  at  all.  But  the  prop- 
osition that  at  the  time  of  the  Bellamy  to 
tiewis  quitclaim  the  former  bad  no  interest 
to  convey,  and  by  reason  thereof  the  latter 
secured  no  right,  title,  or  interest  in  the  land, 
is  a  more  serious  one.  If  at  that  time  Bel- 
lamy had  no  interest  in  or  claim  upon  tbe 
land,  then  his  quitclaim  to  Lewis  was  a  nul- 
lity. All  that  a  quitclaim  deed  could  convey 
to  Lewis  was  such  interesi:  as  Bellamy  at 
that  time  had  in  tbe  title  to  the  land,  and 
if  Bellamy  bad  no  interest  in  tbe  title,  then 
of  course  none  passed  to  Lewis.  The  ques- 
tion is  most  interesting.  Appellants  cite  no 
authorities  except  Bedford  v.  Rayner,  13 
Tex.  Civ.  App.  618,  35  S.  W.  931,  which  merely 
determines  that  the  deed  involved  in  that 
case  was  not  a  quitclaim  in  effect.  That 
question  is  not  involved  here,  since  we  are 
here  to  determine  the  snfflcioicy  of  allega- 
tions as  to  the  effect  of  a  quitclaim  deed, 
the  language  of  which  is  not  set  out,  under 
the  particular  facts  alleged.  Appellees  cite 
only  one  Texas  case,  Kodgers  v.  Burchard,  34 
Tex  441,  7  Am.  St.  Rep.  283,  which  decides 
only  that  a  quitclaim  deed  conveys  no  more 
than  the  present  interest  of  the  grantor 
in  tbe  land  described,  and  does  not  extend 
to  an  interest  subsequently  accruing.  This 
is  elemental,  as  we  understand  it.  Neither 
party  cites  the  case  of  Bates  v.  Bacon,  66 
Tex.  348,  1  S.  W.  256.  In  that  case 
a  void  patent  was  Issued  to  one  Russell,  tbe 
land  was  sold  and  conveyed  by  the  sheriff, 
under  a  Judgment  against  Russell,  to  Bac<»; 
later  on  the  Legislature  validated  the  patent, 
and  Bacon  daim^ed  the  title  created  by  the 
act  validating  the  patent  under  which  he 
purchased.  Tbe  sheriff's  deed  may  be  lik- 
ened, for  tbe  purpose  of  this  Inquiry,  unto 
a  quitclaim  deed.  We  quote  from  the  opinion 
in  the  case  cited: 

"Tbe  plaintiff  below  admitted  that  the  pat- 
ent, through  which  he  claimed,  was  the  same 
held  by  this  court  to  be  void  in  the  case  of  Ba- 
con &  Bates  V.  Russell,  57  Tex.  409.  He  in- 
sists, however  that  the  grant  was  validated  by 
tbe  act  of  March  31,  1883,  and  that  his  title 
was  thereby  perfected.  His  claim  to  tbe  ben- 
efits of  that  act  is  through  an  execution  sale 
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asalndt  Bussell,  the  patentee,  made  on  June  S, 
1877.  At  tbat  time  Russell  had  no  interest  in 
the  land.  The  title  was  in  the  state,  and  there 
remained  ontil  br  the  cited  act  the  patent  was 
vitalized  as  a  grant.  A  sheriff's  deed  conveys 
only  the  right,  title,  and  interest  of  the  defend- 
ant in  execution;  if  it  was  the  act  of  the  de- 
fendant, it  contains  no  recital,  stipulation,  or 
covenant  that  could  estop  him  from  disputing 
the  title  of  the  purchaser  upon  any  subsequent- 
ly acquired  or  accruing  right  in  himself.  Free- 
man on  Ex.  §  335.  The  plaintiff  acquired,  by 
the  Sheriff's  deed,  only  the  title  Russell  then 
bad— and  he  had  none— and  not  what  he  after- 
wards acquired  by  the  state's  bounty. 

"It  was  in  the  power  of  the  Legislature  in 
confirming  the  void  grants  embraced  in  the  act 
of  March  31,  1888,  to  pass  its  benefits  to  th« 
assigns  of  the  grantees,  but  this  was  not  done, 
although  the  act  passed  was  doubtless  suggest- 
ed by  the  opinion  of  this  court  in  the  case  of 
Bacon  &  Bates  v.  Russell.  It  was  probably 
considered  that  the  title  would  pass  to  the  as- 
signee by  estoppel  without  legislation  in  all  in- 
stances in  which  it  was  wise  that  it  should 
pass.  It  certainly  was  not  politic  to  pass  to 
the  purchaser  at  execution  sale  any  claim  the 
defendant  in  execution  may  have  had  upon  the 
charity  or  liberality  of  the  sovereign." 

{I]  The  language  of  that  opinion  affords 
much  food  for  thought  when  considered  in 
connection  with  the  provision  in  the  statute 
that  when  a  sale  Is  forfeited,  as  here,  the 
land  reverts  to  the  particular  fund  to  which 
it  originally  belonged,  and  when  further  con- 
sidered In  connection  wltb  article  5423  and 
the  holding  by  this  court  in  Lawless  v. 
Wright,  supra,  that  the  forfeiture  reinvests 
the  title  in  the  state.  But  upon  reflection 
we  conclude  that  neither  the  statute  nor  the 
decisions  mentioned  operate  to  cut  off  Lewis 
as  vendee  from  the  right  to  enforce  reinstate- 
ment of  the  Kldd  sala  It  is  true  that  a 
quitclaim  deed  conveys  no  more  Interest  than 
the  grantor  has  at  the  time,  and  that  it  con- 
veys no  Interest  in  an  after-acQulred  title — 
that  the  quitclaim  deed  from  Bellamy  to 
Lewis  conveyed  no  interest  to  the  latter,  un- 
less the  former  at  that  time  had  such  in- 
terest It  is  true,  also,  as  Iieid  In  I^awless  v. 
Wright,  that  the  state  of  Texas  at  that  time 
was  invested  with  the  title  to  the  land,  and 
the  right  to  resell  the  land,  subject,  however, 
and  always,  to  the  right  of  Kidd  or  his 
vendees  to  reinstate  the  original  sale  at  any 
time  in  the  absence  of  Intervening  rights  of 
third  parties.  And  Just  there  is  precisely 
the  interest  that  Bellamy  owned  at  the  time 
of  the  transfer  to  Liewis.  And  that  was  a 
vested  right  which  no  statute  or  act  of  the 
Land  Commissioner  could  take  away  from 
him.  Moreover,  the  statute  (article  M23)  ex- 
pressly gives  that  right  to  "the  original  pur- 
chasers or  their  vendees."  This  rignt  may  we 
momentarily  obscured  by  a  shadow,  such  as 
the  Griffin  transaction;  or  entirely  obliterat- 
ed by  a  complete  and  permanent  resale,  but 
it  is  there,  nevertheless,  and  Is  written  In 
clear  and  express  language  into  the  contract 


between  the  state  and  the  original  purchaser. 
It  is  Just  as  clear  and  definite  and  tangible 
as  is  the  right,  given  In  the  same  contract, 
to  continue  the  title  In  force  by  paying  the 
Interest  on  the  1st  of  November  each  year. 
Now,  in  the  Bates  v.  Bacon  Oase,  supra,  the 
patent  was  held  to  be  absolutely  void.  This 
holding  made  the  patentee  as  a  complete 
stranger  to  the  title,  divesting  him  of  every 
relation  thereto  and  claim  thereon.  The 
state  was  under  no  further  legal  obligation 
whatever  to  him.  And  while  in  this  attitude 
the  patentee's  title  was  conveyed  by  the  sher- 
iff to  Bacon,  as  if  the  patentee  had  done  so 
by  quitclaim  deed.  Subsequently  the  Leg- 
islature validated  the  patent,  and  the  iSu- 
preme  Court  held  that  the  title  revitalized 
by  this  act  did  not  inure  to  the  benefit  of  the 
assignee  of  the  grantee  in  the  patent,  in  the 
absence  of  an  express  provision  tor  that  pur- 
pose; that  the  assignee  did  not  acquire  a 
title  afterwards  acquired  "by  the  state's 
bounty"  or  any  claim  upon  the  "charity  or 
liberality  of  the  sovereign."  These  consider- 
ations clearly  distinguish  that  case  from  this. 
The  rights  conveyed  by  Beuamy  to  Lewis 
were  not  based  on  any  claim  to  the  state's 
"bounty,"  or  dependent  upon  the  "charity  or 
liberality  of  the  sovereign,"  but  were  clear 
and  definite  rights,  expressly  vested  in  Kldd 
and  his  vendees  by  the  terms  of  the  original 
contract  between  the  sovereign  and  one  of 
Its  citizens.  So  we  hold  that  the  quitclaim 
deed  from  Bellamy  to  Lewis  conveyed  the 
right  to  reinstate  the  Kidd  purchase. 

[9}  Appellees  alleged,  also,  that  the  pro- 
curing of  the  quitclaim  deed  by  Lewis  from 
Bellamy  was  a  fraud  upon  the  state  of  Texas, 
in  that,  in  December,  1916,  Lewis  represented 
to  the  Land  Commissioner  that  be  had  no 
interest  in  the  land  in  dispute,  and  in  Jan- 
uary, 1817,  represented  to  the  Commissioner 
that  he  owned  the  land,  when  as  a  matter 
of  fact  be  bad  no  Interest  therein;  that 
Lewis  was  seeking  to  procure  title  to  and 
possession  of  the  land,  knowing  It  to  be  near 
oil  production  and  valuable,  and  yet  know- 
ing, also,  that  the  Commissioner  was  una- 
ware of  this  peculiar  value;  that  later  on 
Lewis  procured  the  quitclaim  deed  from 
Bellamy  and  had  the  sale  reinstated  for  bis 
own  use  and  benefit  and  with  the  Intention 
of  depriving  the  state  of  the  value  of  the 
land.  These  allegations  were  stricken  oat 
upon  exception  that -no  showing  of  fraud  was 
made  by  the  allegations,  which  were  mere 
conclusions  of  the  pleader.  We  are  quite 
dear  that  the  allegations  were  subject  to 
the  exception,  which  was  properly  sustained. 
The  right  to  reinstate  the  Kidd  sale  was  a 
vested  right,  and  could  be  defeated  only  by 
a  failure  to  pay  the  accrued  Interest  on  the 
land,  or  by  enforceable  intervening  rights  of 
third  parties.  No  representations  of  Lewis, 
wbetber  true  or  false,  could  affect  that 
right.  He  was,  or  was  not,  entitled  to  the 
reinstatement,   and  nothing  be  could   say 
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woald  enlarge  or  lessen  the  authority  of  the 
Land  Oommissloner. 

The  conclusions  we  have  written  dispose 
of  all  material  matters  raised.  We  sustain 
appellants'  first  assignment  of  error,  com- 
plaining of  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  the  defendants  therein. 
This  renders  Immaterial  appellants'  remain- 
ing assignments  of  error,  which  will  not  be 
discussed.  We  overrule  all  of  appellees' 
crosa-assignments.  The  Judgment  of  the  dis- 
trict court  must  be  reversed,  and  as  the 
facts  were  very  fully  developed  In  the  court 
below.  Judgment  will  be  here  rendered  in 
favor  of  appellants. 

Reversed  and  rendered. 

On  Rehearing. 
PER  CURIAM.     Rehearing  denied. 

COBBS,  3.  (dissenting).  I  cannot  agree 
with  the  majority  of  the  court  In  respect  to 
the  disposition  made  of  this  case  on  appeal. 
It  is  unnecessary  to  extend  my  reasons  to 
any ,  great  length.  When  the  state  offers 
her  lands  for  sale  on  a  credit  and  requires 
certain  necessary  precedent  things  to  be 
done,  every  single  requirement  must  be 
strictly  met.  In  such  cases,  to  acquire  her 
title,  the  burd«i  of  proof  Is  on  the  purchaser 
to  establish  the  antecedent  equities,  rights, 
and  the  requirements  step  by  step  until  it 
is  finally  merged  in  a  final 'patent 

In  this  case,  J.  M.  Kldd  applied  to  pur- 
chase this  land,  alleging  It  was  classified  as 
agriculture  land  and  valued  at  $1.50  per  acre, 
at  which  price  he  purchased.  The  state 
denied  this,  and  Introduced  some  evidence 
to  show  the  land  had  by  the  proper  authority 
at  the  time  of  the  alleged  purchase  been 
valued  at  the  sum  of  $2  per  acre,  not  $1.50. 
This  Issue  of  fact  was  fairly  submitted  to 
the  Jury,  who  found  against  the  Kldd  con- 
tention, that  is,  the  land  was  not  valued  at 
$1.60  per  acre,  bat  a£  $2.  Accepting  their 
finding  as  we  must,  then  Kldd  acquired  no 
right  against  the  state.  This  cotirt,  in  Its 
majority  opinion,  found  facts  and  reasons 
to  set  aside  the  finding  of  the  Jury,  and 
substituted  therefor  the  court's  findings  and 
conclusions  in  lieu  thereof,  which  cannot  be 
done.  I  understand  it  is  well  settled,  it  is 
true,  that  there  is  always  a  presumption  of 
law  that  officers  do  their  duty,  but  I  do  not 
understand  any  rule  of  law  that  will  Justify 
the  indulgence  of  inferences  to  overcome 
that  presumption  in  the  face  of  some  evi- 
dence to  support  the  Jury's  finding,  however 
slight,  supporting  the  official  action.  The 
state  will  not  be,  in  such  cases,  estopped  or 
bound  by  illegal  acts  of  her  officers. 

Another  reason  for  this  dissent  Is  because 
Kldd  did  not  complete  his  purchase,  and  all 
his  rights  became  forfeited  to  the  state  by 
reason  of  the  very  facts  stated  at  length 


in  the  majority  opinion.  The  Commissioner 
of  the  Ceneral  Land  Office  ascertained  that 
this  land  which  had  been  erroneously  classi- 
fied as  dry  agricultural  land  was  in  fact 
very  valuable  mineral  land,  and  thereupon 
reclassified  it  as  mineral  land,  and  chang- 
ed the  value  from  $2  to  $5  per  acre.  But 
this  classification  was  not  had  until  after 
Kldd's  default  in  his  purchase  requiring  a 
forfeiture  to  the  state.  Thereafter,  on  the 
2d  day  of  May,  1896,  V.  Griffin  filed  his  ap- 
plication to  purchase  the  same  at  $8  per 
acre,  whereupon  the  land  was  legally  award- 
ed to  him,  and  the  cash  payment  properly 
applied,  and  the  obUgation  of  $036  de- 
ferred payment  retained  by  the  Commis- 
sioner. Here  was  the  "Intervening  right" 
the  statute  speaks  of,  the  third  party  that 
cut  off  the  right  of  Kidd  ever  afterwards  to 
come  in  on  his  original  purchase.  The 
state,  under  its  right  secured  to  it  by  Kldd's 
forefeiture,  had  ascertained  the  land  Kldd 
had  claimed  to  purchase  as  dry  agricultural 
land,  at  $1.50  per  acre,  was  not  dry  agri- 
cultural land  at  all,  but  immensely  valuable 
mineral  land,  whereupon  a  new  classification 
was  placed  thereon  representing  its  true  and 
real  condition  reclassified  at  a  time  when 
the  state  had  the  power  to  make  such  re- 
classification and  revaluation  of  her  own 
land  which  Kidd  liad  forfeited  and  abandon- 
ed to  her.  Surely  the  state  had  this  right 
and  dominion  over  her  own  property,  for 
there  had  arisen  this  Intervening  right,  and 
the  intervening  right  of  a  third  party,  too. 
As  the  state  sold  this  land,  and  thereby 
whatever  right,  if  any,  Kidd  may  at  any 
time  have  had,  was  by  these  proceedings 
lost  to  him  and  passed  to  the  intervening 
purchaser.  Griffin  failing  to  comply  with 
the  law  respecting  settlement,  lost  his  right 
to  complete  his  purchase,  and  be  was  cancel- 
ed out.  Now,  where  did  the  title  go?  It 
did  not  go  up  In  thin  air.  It  did  not  go 
back  to  Kidd  or  his  assignees.  Something 
had  to  be  done  again  to  secure  the  original 
status  of  purchase.  If  Kidd  was  to  be  rein- 
stated. I  cannot  believe  any  supposed  equity 
had  been  left  in  Kldd  after  Griffin's  purchase 
under  the  law  to  obliterate  everything  done 
between  Kldd's  supposed  purchase  and  per- 
mit his  assignee  to  secure  frcwo  the  state 
this  vastly  valuable  mineral  land,  which 
was,  through  the  mistake  of  her  officers, 
improperly  classified.  Illegally  sold,  and  val- 
ued, at  the  mistaken  value  placed  thereupon 
at  the  time  of  his  alleged  purchase. 

On  the  Sd  day  of  February,  1917,  appellant 
J.  F.  Lewis  secured  from  W.  J.  Bellamy  and 
wife  a  quitclaim  deed  to  the  land,  but  no 
right  passed  by  that  instrument  at  that 
time,  because  Griffin  was  then  the  interven- 
ing purchaser,  whose  purchase  was  not  can- 
celed out  until  the  9tb  day  of  February, 
1017. 
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I  cannot  agree  with  my  Associates  tliat 
Eidd  or  his  assignee  had  any  vested  right 
of  relnstat^nent  whatever,  for  the  statute 
itself  contained  an  express  prohibition 
against  it.  That  right  became  lost  and  an- 
nulled the  very  minute  of  Griffin's  purchase, 
and  there  Is  no  word  or  suggestion  that  such 
a  privilege  was  conferred  upon  him  after 
the  Intervening  right  of  a  third  person  had 
come  in,  that  survived  beyond  the  Interven- 
ing purchaser's  right  (or  reinstatement  My 
construction  of  the  statute  is  that  up  to 
such  time  as  the  land  was  unsold  to  another, 
he  might  do  so.  It  was  not  passed  to  pro- 
tect the  right  of  a  third  person,  because 
such  right  was  protected  by  the  Constitu- 
tion and  all  law.  Obviously,  it  was  Intend- 
ed as  a  period  of  limitation,  and  after  that 
one  intervening  right  the  statute  Itself  is 
silent  To  give  It  any  other  construction 
would-be  to  extend  that  right  ad  Infinitum; 
it  would  make  no  difference  how  many 
other  sales  became  forfeited  and  canceled 
out  Such  statutes  must  be  given  strict 
construction. 

There  is  In  my  mind  another  very  serious 
objection  to  reversing  and  rendering  this 
Judgment.  The  land  was.  In  the  first  place, 
erroneously  and  Illegally  classified  as  dry 
agricultural  land.  So,  when  sold  and  pur- 
chased there  was  both  a  mutual  mistalie  as 
to  its  classlflcatlon  and  as  to  its  real  value. 
This  was  discovered  by  the  officers  of  the 
state  whose  duty  It  was  to  classify  lands 
after  the  land  had  reverted  to  the  state 
under  the  forfeiture  of  all  of  Kldd's  rights. 
In  this  condition  of  the  land,  and  upon  Its 
proper  classification  and  value,  it  was  sold 
to  Griffin.  When  Kldd's  assignee  makes 
this  discovery  after  the  cancellation  of  Grif- 
fin's rights,  ignoring  its  real  and  true  valua-, 
tlon,  they  attempt  a  reinstatement  of  the 
former  purchase  of  land  they  knew  had 
teen  erroneously  classified  and  valued.  I 
do  not  think  they  should  be  allowed  to 
profit  by  the  mistake  of  the  state's  officer, 
and  in  a  case  like  this  be  reinstated.  It 
was  a  mutual  mistake  at  most  that  should 
call  for  a  reformation  of  the  contract  if 
they  be  allowed  a  reinstatement.  The  state 
should  not  be  bound  by  that  mistake,  under 
the  circumstances  of  bis  abandonment  and 
the  intervening  rights,  to  allow  a  defaulted 
purchaser  to  enforce  an  inequitable,  default- 
ed, and  abandoned  contract,  whlcu,  when 
supposed  bad,  he  forfeited,  and  when  found 
so  good  as  to  enrich  him,  ask  specific  per- 
formance. 

For  the  foregoing  and  many  other  reasons 
I  cannot  concur  in  the  opinion  or  the  dis- 
position of  this  case.  It  is  my  Judgment 
that  the  motions  for  rehearing  should  be 
granted  and  the  opinion  withdrawn,  a  new 
one  written  In  lieu  thereof,  and  the  Judg- 
ment be  In  all  things  affirmed. 


SMITH  etal.v.  FLEMING  St  wu     (No.  1214.)* 

(Court  of  Civil  Appeals  of  Texas.    M  Paso. 
May  12,  1921.) 

i.  Witnesses  '<ss»|50(2)— Fraudulent   declara- 
tions of  lessee  since  deceased  held  admissible 
in  action  against  assignees  to  cancol  lease. 
In  action  against  assignees  of  oil  and  gas 
lease  to  cancel  lease,  plaintiff  lessor  was  not 
prohibited  by  reason  of  Bev.  St  1611,  art  S680, 
relating  to  testimony  as  to  declarations  by  a 
decedent  from  testifying  as  to  fraudulent  decla- 
rations by  lessee,  since  deceased  and  against 
wliom  the  suit  had  been  dismissed,  made  at  the 
time  of  the  execution  of  the  lease  in  reference 
to  the  term  for  which  the  lease  was  taken  and 
as  to  the  amount  of  rentals  agreed  to  l>e  paid; 
the  lessee  having  prepared  the  lease. 

2.  Evidence  <8=9434(6)— Testimony  held  not  to 
vary  written  Instrument. 

In  action  to  cancel  an  oil  and  gas  lease,  it 
would  not  be  varying  the  instrument  by  parol 
testimony  to  permit  lessor  to  testify  that  leasee 
prepared  the  lease  to  run  for  a  period  of  six 
months,  and  after  the  delivery  of  the  lease 
struck  out  the  words  "six  months"  and  inserted 
the  words  "ten  years." 

3.  Evidence  <8=>l35(i)— No  error  in  refusing 
evidence  of  other  fraudulent  transactions. 

In  action  to  cancel  oil  and  gas  lease  on 
ground  of  alterations  in  instrument  after  de- 
livery, court  did  not  err  in  refusing  to  permit 
defendant  assignees  to  give  evidence  of  other 
leases  taken  by  lessee  with  other  parties  in  the 
same  vicinity;  the  purpose  being  to  show  that 
the  same  erasures  and  interlineations  appear  in 
them  as  in  the  lease  in  question. 

4.  Appeal  and  error  ®=>  1 066  — Reversible  er- 
ror to  submit  Issue  without  evidence  to  sup- 
port It. 

In  action  to  cancel  oil  and  gas  lease  on 
ground  that  alterations  were  made  after  de- 
livery, it  was  reversible  error  to  submit  to  the 
jury  issue  as  to  whether  Interlineations  were 
made  before  or  after  the  execntion  and  deliv- 
ery of  the  lease  by  striking  out  a  six-months 
term  and  inserting  a  ten-year  term,  the  fact 
clearly  appearing,  from  the  instrument  itself, 
that  there  was  no  six-month  term  in  the  lease 
except  as  to  the  payment  of  rentals,  and  such 
term  was  not  erased  and  no  term  inserted  in- 
stead, the  issue  being  without  evidence  to  sup- 
port it. 

5.  Mines  and  minerals  <3=>5&— Issue  submitted 
held  without  basis  In  pleading  In  suit  to  cancel 
lease. 

An  issue  whether  lessee  represented  to  les- 
sor that  lease  was  only  for  a  period  of  six 
months  was  without  basis  in  the  pleading,  and 
should  not  have  been  submitted  in  an  action  to 
cancel  the  lease,  where  petition  alleged  the 
agreement  was  that  the  term  of  the  lease  was 
to  be  for  only  six  months,  and  that  lessee  as- 
sured lessor  that  the  lease  had  been  so  prepar- 
ed; there  being  no  allegation  that  lessee  repre- 
sented to  lessor  that  the  lease  was  only  for  a 
period  of  six  months. 


e=>For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numb«red  Dlsests  and  Indexes 
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(til  &W.) 
^.  Mines  and  minerals  <S=>58— Fraudulent  state-   eratlon  of  the  premises  the  lessee  elioiild  de- 


ment as  to  term  ground  for  avoiding  lease. 

Where  lessee  drew  np  an  oil  and  gas  lease, 
and  lessors  relied  on  Us  statement  as  to  tlie 
time  the  lease  would  mn,  and  lielieTed  that  the 
lease  was  written  for  only  six  months  instead 
of  ten  years,  and,  to  induce  that  belief,  lessee 
pointed  out  a  six  mouths'  clause  in  the  lease  as 
the  term  for  which  it  was  to  run  and  remark- 
ed, "I  will  make  it  for  six  months  so  you  will 
understand  it,"  and  lessors  believed  the  six 
months'  time  had  reference  to  the  time  that 
lease  was  to  run  and  acted  upon  it,  but  in  trutb 
it  had  reference  instead  to  the  payment  of  ren- 
tals, and  not  to  the  time  the  lease  was  to  mn, 
.  and  though  lessor  might  have  ascertained  by 
the  exercise  of  ordinary  care  the  application  of 
the  six  months'  clause,  such  representation 
would  be  sufficient  ground  if  promptly  acted 
upon  to  avoid  the  lease. 

7.  Mines  and  nlQerals  «s»58— Leaser  estopped 
to  deny  validity  of  lease  fraudulently  obtained. 
Lessor  under  oil  lease  was  estopped  to  set 
np  fraud  of  lessee  in  obtaining  the  lease  by 
telling  him  that  it  was  for  six  months  instead 
of  ten  years,  where  he  accepted  rentals  after 
the  expiration  of  the  six  months  knowing  that 
the  lease  had  been  assigned,  and  such  was  true 
even  though  the  lease  was  altered  after  execu- 
tion and  delivery,  changing  the  term. 

Appeal  from  District  Court,  Eastland 
County;  B.  A,  Hill,  Judge. 

Action  by  S.  A.  Fleming  and  wife  against 
C  P.  Smith  and  others.  Judgment  for 
plaintlfis,  and  certain  defendants  appeaL 
Beversed  and  rendered. 

Scott,  Brelsford  ft  Smith,  of  Cisco,  tor  ap- 
peUants. 

W.  O.  Morton,  of  Breckenrldge,  and  Burk- 
ett,  Anderson  ft  Orr,  of  Eastland,  for  ap- 
pellees. 

WALTHALL,  J.  S,  A.  Fleming  and  wife 
brought  this  suit  on  the  14th  day  of  June, 
191»,  against  J.  F.  Colt,  C.  P.  Smith,  and  K.  N. 
Dorsey  to  cancel  an  oil  and  gas  lease  oa  181 
acres  of  land  in  Eastland  county,  executed 
and  delivered  by  them  to  J.  F.  Colt  on  the 
26th  day  of  November,  1917. 

The  oil  and  gas  lease  recites  tliat  the 
lessors,  for  the  consideration  of  $181  paid 
and  the  covenants  and  agreements  therein 
contained,  grant,  bargain,  and  sell  all  the 
oil  and  gas  in  and  under  the  land  described, 
and  grant,  demise,  lease,  and  let  said  land 
itself  imto  the  lessee  for  the  sole  and  only 
purpose  of  operating  for  and  producing  oil 
and  gas  thereon  and  therefrcHn,  with  rights 
of  way,  etc.,  and  to  have  and  to  bold  said 
lands  and  all  rights  and  privileges  granted 
hereunder  to  and  unto  the  lessee,  his  heirs 
and  assigns,  for  the  term  of  ten  years  from 
the  date  hereof,  and  aa  much  longer  as  oil 
and  gas  is  produced  from  said  land  in  paying 
quantities.  The  lease  provides  that  in  consld- 


liver  to  the  lessor  an  eighth  part  of  the  oil 
produced  and  saved  from  the  leased  premises 
as  a  royalty,  or  to  pay  the  market  price 
therefor.  The  tentf  of  the  lease  as  printed 
in  the  instrument  was  five  years.  The 
printed  word  "five"  is  erased  and  the  word 
"ten"  is  written  In  red  Ink  instead  wherever 
the  words  "five  years"  occurs  in  the  instru- 
ment, thus  making  the  term  of  years  for 
which  the  lease  was  to  run  to  read  ten  years 
Instead  of  five  years. 
The  instrument  provides: 

"If  operations  for  the  drilling  of  a  well  are 
not  commenced  on  said  land  on  or  before  the 
1st  day  of  June,  1918,  this  lease  shall  termi- 
nate as  to  both  parties,  unless  the  lessee,  on  or 
before  that  date,  shall  pay  or  tender  the  lessor 
the  sum  of  forty-five  ($41125)  and  *s/ioo  dol- 
lars in  the  manner  hereinafter  provided,  which 
payment  or  tender  shall  operate  as  a  rental  for 
six  months  from  and  after  the  date  laW  above 
stated." 

In  stating  the  rental  period  in  the  abovw 
quotati<m  the  space  for  the  number  of  months 
is  left  vacant  in  the  printing,  and  the  word 
"six"  is  written  therein,  thus  making  the 
instrument  to  read  as  above  quoted. 

Without  stating  the  verbiage  of  the  peti- 
tion, plaintiffs  alleged  that  it  was  never  un- 
derstood or  agreed  that  the  terms  of  said 
lease  should  extend  for  a  longer  period  than 
six  montbis  from  its  date,  unless  drilling  for 
a  well  should  be  sooner  begun.  In  which 
evoit  it  was  to  remain  In  full  force  as  long 
as  oil  and  gas  might  be  produced  in  paying 
quantities;  that  Colt  undertook  to  reduce 
said  agreement  to  writing;  that  plaintiffs 
were  inexperienced,  and  for  that  reason 
relied  upon  him  to  incorporate  in  the  instru- 
ment the  meaning  of  the  contract  and  agree- 
ment which  bad  been  made  between  them ; 
that  Colt  had  vrith  him  a  form  of  printed 
lease  contract  containing  blank  spaces  for 
the  Insertion  of  dates,  term  of  years,  con- 
sideration, description  of  land,  etc.;  that  In 
filling  out  the  lease  Colt  inserted  words 
therein  which  made  it  appear  that  the  lease 
was  to  run  for  a  period  of  six  months,  but 
fraudulently  and  without  plaintiff's  knowl- 
edge or  consent,  and  after  the  delivery  of 
the  lease,  changed  said  period  from  six 
months  to  ten  years  in  the  printed  portion, 
which  Colt  had  assured  plaintiffs  provided 
for  only  a  period  of  six  months ;  that  In  fill- 
ing out  the  consideration  in  said  lease  as 
paid  Colt  falsely  Inserted  the  sum  of  $181 
when  same  was  not  the  true  oonsiderationr 
and  true  consideration  being  26  cents  per 
acre,  or  $45.25. 

Plaintiffs  allege  that  after  the  lease  con- 
tract was  written  Colt  submitted  it  to  plain- 
tiffSk  but  they  did  not  read  all  of  the  lease, 
and  only  glanced  over  it,  and,  seeing  that 
same  provided  for  only  six  months  in  one 
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place,  relljed  upon  what  Colt  said,  that  it  was 
for  only  six  months;  that  after  the  lease 
was  execnted  and  delivered  Colt  changed 
the  lease  by  altering  and  erasing  the  words 
"six  months"  and  inserting  In  lieu  thereof 
the  words  and  figures  "ten  years."  Plain- 
tiffs farther  allege  that  Colt,  in  taking  the 
lease,  was  acting  for  hlms^  and  as  the 
agent  and  representative  of  C.  P.  Smith  and 
R.  N.  Dorsey,  and  that  they  were  charged 
with  notice  ot  said  act;  that  on  December 
10,  1917,  Colt  assigned  the  lease  to  O.  P. 
Smith,  and  Smith  assigned  one-eighth  to  R. 
N.  Dorsey,  and  that  Smith  and  Dorsey  were 
each  well  aware  of  the  changes  and  alter- 
ations made  by  Colt  in  the  lease  after  Its 
execution;  plaintiffs  did  not  discover  the  al- 
terations in  the  lease  until  the  latter  part  of 
July,  1918;  that  plaintiffs  consulted  an  at- 
torney who  advised  that  the  lease  could  not 
be  canceled,  and  that  thereafter  he  consult- 
.  ed  another  attorney  who  advised  that  the 
lease  could  be  canceled ;  that  after  that  date 
plaintiffs  refused  to  accept  any  further  rent- 
als, and  treated  the  lease  as  canceled. 

PlaintifTs  pleaded  In  the  alternative  that, 
if  plaintiffs  did  not  agree  to  drill  a  weU 
within  any  definite  time,  then  they  pleaded 
that  the  contract  was  unllateraL 

Pending  the  suit,  and  before  trial,  C<dt 
died,  and  the  suit  was  dismissed  as  to  him. 

Smith  and  Dorsey  answered  by  general 
d^nurrer,  special  exceptions,  general  denial, 
special  denial  that  Colt  was  their  agent  In 
talcing  the  lease;  denied  any  knowledge  of 
the  circumstances  attending  the  execution 
of  the  lease ;  that  Colt  was  not  acting  for  or 
on  behalf  of  either  of  them ;  that  they  pur- 
chased the  lease  for  a  valuable  consideration 
and  without  any  notice  of  any  vice  in  its 
execution,  and  knew  nothing  of  the  attoid- 
Ing  circumstances  surrounding  the  same, 
and  that  they  were  innocent  purchasers  for 
valuable  consideration  paid  and  without  no- 
tice ;  that  they  are  legal  and  equitable  hold- 
ers and  owners  of  the  lease  by  assignment, 
and  have  paid  all  the  rental  payments  due 
tinder  the  terms  of  the  lease,  and  have  com- 
plied with  the  terms  of  the  lease.  They 
pleaded  estoppel  of  plaintiffs  to  deny  the 
I^allty  of  the  lease  by  reason  of  having 
accepted  the  annual  rental  on  said  lease. 

The  cause  was  tried  with  a  Jury,  and  the 
case  sulxnltted  on  special  issues,  resulting  in 
a  judgment  in  favor  of  plaintiffs  canceling 
die  lease. 

The  jury  found: 

(1)  The  interlineations  In  red  ink  upon  the 
lease  were  made  after  Fleming  and  wife  sign- 
ed the  lease. 

The  jury  made  no  answers  to  questions  2 
and  3. 

(4)  At  ther  time  the  lease  was  executed  by 
Fleming  and  wife,  Colt  represented  to  them 
that  the  lease  was  only  for  a  period  of  six 


(5)  Fleming  and  wife  reli^  solely  upon 
the  representation  made  by  Colt  that  the 
lease  ran  for  a  period  of  only  six  months. 

(6)  Smith,  when  he  purchased  the  lease 
from  Colt,  when  he  noticed  int^llneatiims 
upon  said  instrument,  did  not  use  such  ordi- 
nary care  and  reasonable  diligence  as  an  or- 
dinarily prudent  man  would  have  used  under 
like  or  similar  dcumstances  to  ascertain  the 
status  of  the  real  or  apparent  Irregularity 
appearing  on  the  face  of  said  Instrument 

(7)  Dorsey  purchased  an  interest  in  said 
lease  for  a  valuable  consideration  without 
notice  of  the  circumstances  attending  the  ex- 
ecution of  said  lease. 

(8)  Dorsey  in  the  pnrcliase  of  the  interest 
In  the  lease  claimed  by  him  did  not  exercise 
"reasonable  care"  as  that  term  is  hereinbe- 
fore set  out. 

[1]  It  was  not  error,  as  submitted  In  the 
first -tssignment,  to  i>ermlt  Fleming  to  testily, 
over  objections  of  Smith  and  Dorsey,  in  the 
suit  against  them,  by  reason  of  artide  8690, 
Revised  Statutes,  as  to  declaration  made 
by  Colt  at  the  time  of  the  execution  of  the 
lease  in  reference  to  the  term  for  which  the 
lease  was  taken,  and  as  to  the  amount  of 
rentaUi  agreed  to  be  paid. 

[2]  It  would  not  be  varying  the  original 
Instrument  by  parol  testim<my  as  Insisted  un- 
der the  second  proposition  under  the  first  as- 
signment to  permit  Fleming  to  testify  that 
Colt  prepared  the  lease  to  run  for  a  period 
of  six  months,  and  after  the  delivery  of  the 
lease  struck  out  the  words  "six  m<Hiths"  and 
inserted  the  words  "ten  years."  It  would 
be  more  a  question  of  the  weight  of  the  evi- 
dence to  sustain  the  allegation  that  the  origi- 
nal lease  was  changed,  and  not  one  as  to  the 
admission  of  the  evidence  offered.  But  liie 
original  lease  was  introduced  in  evidence, 
and  is  found  in  the  record,  and  shows  on  its 
face  Oiat  the  danse  referred  to  by  the  wit- 
ness, vie.  "which  payment  or  tender  shall  op- 
erate as  a  rental  for  six  months  from  and 
after  the  date  last  above  stated,"  has  not 
been  erased,  nor  the  words  "ten  years"  writ- 
ten In-  their  stead.  The  six  months'  clause 
does  not  appear  to  be  erased. 

{3]  The  court  was  not  in  error,  we  think, 
as  claimed  by  appellants  In  the  second  as- 
signment, in  refusing  to  permit  the  intro- 
duction in  evidence  in  connection  with  the 
evidence  of  witness  Willis  of  oth«  leases 
taken  by  Colt  with  other  parties  in  the  same 
vicinity ;  the  purpose  being  to  show  (hat  the 
same  erasures  and  Interlineations  appear  in 
them  as  in  the  Fleming  leas&  This  was  a 
special  contract  with  Fleming,  and  we  Oilnk 
it  would  not  be  prop^  to  turn  aside  and  try 
out  other  transactions  on  the  ground  that. 
In  some  respects,  there  apnears  to  be  a  sim- 
ilarity of  conditions,  as  to  interlineations 
with  red  ink,  as  would  appear  on  the  face  of 
the  instruments  offered.  Willis  did  not 
know  anything  about  the  InterllneatioDs  on 
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tbls  or  file  offered  instruments;  said  he  did 
not  see  Colt  make  the  interlineations  on  the 
lease  In  question;  he  did  not  see  the  inter- 
lineations ;  did  not  know  this  lease  or  other 
leases  were  interlined ;  would  not  say  it  was 
interlined  before  Fleming  signed  it;  he  did 
not  know  whether  the  Fleming  lease  was 
drawn  for  a  flve-year  or  a  ten-year  lease,  but 
thinks  It  was  a  ten-year  lease.  Had  Oolt 
been  a  witness  and  had  himself  testified  to 
the  times  this  and  other  leases  were  interlin- 
ed, the  probative  force  of  the  interlineations 
on  leases  other  than  the  instant  lease  would 
have  been  no  more  than  an  inference,  and, 
we  think,  self-serving. 

In  view  of  the  disposition  we  make  of  the 
case,  we  deem  it  unnecessary  to  discuss  as- 
signments 4,  0,  and  13,  complaining  of  the  re- 
fusal of  the  court  to  submit  requested  spe- 
cial Instructions. 

[4]  Was  it  reversible  error,  as  submitted 
in  the  fifth  assignment,  to  submit  to  ttie  jury 
issue  No.  1,  as  to  whether  the  interlineations 
were  made  before  or  after  the  execution  and 
delivery  of  the  lease,  by  striking  out  the  six- 
month  term  and  inserting  the  ten-year  term? 
The  fact  clearly  appears  from  the  Instrument 
itself  that  there  was  no  six-month  term  in 
the  lease  except  as  to  the  payment  of  the 
rentals,  and  such  term  was  not  erased,  and 
no  term  Inserted  Instead,  as  we  construe  the 
allegation  In  the  pleading.  The  issue,  as 
pleaded^  and  as  submitted,  Is  without  evi- 
dence to  support  it 

[5]  Appellants'  seventh  assignment  is  di- 
rected to  the  submission  of  the  foinrt;h  issue: 
"Did  J.  P.  Colt  represent  to  them  [Fleming 
and  wife]  that  said  lease  was  only  tor  a  pe- 
riod of  six  months?"  The  jury  answered 
"Yes."  As  we  construe  the  petition,  it  does 
not  allege  that  CJolt  represented  to  Fleming 
and  wife  that  the  lease  as  prepared  by  him 
was  for  a  period  of  only  six  months.  The 
petition  alleges  the  agreement  was  that  the 
term  of  the  lease  was  to  be  for  «mly  six 
months,  and  that  Colt  assured  Fleming  and 
wife  that  the  lease  had  been  so  prepared, 
but  there  is  no  allegation  that  Colt  represent- 
ed to  fbem  that  said  lease  was  only  for  a 
period  of  six  months.  The  issue  submitted 
is  without  basis  in  the  pleading  and  should 
not  have  been  submitted. 

The  eighth  assignment  complains  of  the 
submission  of  the  fifth  issue,  on  the  ground 
that  under  the  evidence  Fleming  and  wife 
were  bound  by  the  terms  of  the  lease  as  final- 
ly written,  they  having  read  the  lease,  and 
testified  that  it  was  originally  written  for 
six  months,  and  thereafter  changed  to  ten 
years. 

The  fifth  issue  did  not  submit  the  ques- 
tion of  tlie  change  in  the  writing,  but  the  is- 
sue submitted  was:  Did  Fleming  and  wife 
rely  solely  up<Hi  the  representation  by  Colt 
that  the  lease  (as  written)  would  run  for  six 
months  only? 
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The  petition  alleged  that  the  agreement 
was  that  the  lease  when  written  was  to  be 
for  a  period  not  exceeding  six  months  from 
its  date  unless  the  drilling  of  a  well  for  oil 
should  begin  prior  to  the  expiration  of  that 
time,  or  a  new  agreement  entered  into  ex- 
tending the  term  of  the  lease ;  that  they  were 
not  familiar  with  or  skilled  in  the  forms, 
reading,  or  interpretation  of  such  instru- 
ments, and  that  Colt  was,  and  for  that  rea- 
son they  relied  upon  him  to  write  into  the 
the  instrument  before  it  was  signed  the  in- 
tent and  meaning  of  the  agreement  as  had 
been  made  between  them;  that  in  filling  out 
the  blank  form  of  the  lease  in  the  blank 
space  for  Inserting  the  period  for  which  the 
lease  was  to  run  Colt  Inserted  words  which 
made  It  appear  that  the  lease  was  to  run  for 
six  months,  and  led  plaintiffs  to  believe  that 
the  lease  was  for  six  months,  but  fraudulent- 
ly and  after  the  lease  was  delivered  Colt 
changed  the  time  In  the  printed  portion  of 
the  lease  from  six  months  to  ten  years.  The 
lease  provides,  and  without  any  interlinea- 
tions as  to  that  provision,  that — 

"If  operations  for  the  drilling  of  a  well  are 
not  commenced  on  the  said  land  on  or  before 
the  Ist  day  of  June,  1918,  this  lease  shall  ter- 
minate, nnless  the  lessee,  on  or  before  that  data 
shall  pay  the  lessor  the  sum  of  ^46.25  in  th« 
manner  hereinafter  provided." 

It  seems  to  us  that  the  pleading  Is  some- 
what confused  In  Its  statements  as  to  what 
Fleming  and  wife  were  led  to  believe  the 
writing  was  to  be  when  written,  and  what  it 
was  when  written,  and  the  fraud  In  the 
change  made  as  to  the  time  for  which  the 
lease  was  made  to  run.  The  issue  submitted 
was  as  to  the  representations  made  by  Colt 
to  Fleming  and  wife,  that  the  lease  as  writ- 
ten would  run  for  only  six  months.  The  as- 
signment embraces  Issues  pleaded,  but  not 
submitted  in  the  fifth  issue. 

[8]  Was  it  reversible  error  to  submit  the 
Issue  whether  Fleming  and  wife  relied  sole- 
ly upon  the  representation  (the  pleading 
reads  assurance)  of  Colt  that  the  lease  (nec- 
essarily, as  written)  would  run  for  six 
months  only?  We  think  that  the  well-estab- 
lished rule  might  be  applied  to  the  facts 
presented  to  the  effect  that,  where  representa- 
tions were  of  a  diaracter  to  induce  Fleming 
and  wife  to  rely  upon  what  Colt  said  as  to 
the  time  the  lease  would  run,  and  they  believ- 
ed that  the  lease  was  written  for  only  six 
months,  and  to  Induce  that  belief  Colt  pointed 
out  a  idx  months'  clause  In  the  lease  as  the 
term  for  which  It  was  to  run  and  remarked,  "I 
will  make  It  for  six  months  so  you  will  un- 
derstand it."  and  Fleming  believed  the  six 
months'  time  had  reference  to  the  time  the 
lease  was  to  run,  and  acted  upon  it,  but  in 
truth  it  had  reference  instead  to  the  pay- 
ment of  rentals,  and  not  to  the  time  the  lease 
was  to  run,  and  although  Fleming  might 
have  ascertained  by  the  exercise  of  ordinary 
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care  fhe  application  of  the  six  months' 
clause,  such  representation  would  be  suffi- 
cient ground,  U  promptly  acted  upon,  to 
avoid  the  lease.  Lebbe  v.  Corbett,  69  Tez. 
603,  6  S.  W.  808;  Griifeth  v.  Honks,  46  Tex. 
217 ;  Holstein  v.  Adams,  72  Tex.  485,  10  S.  W. 
660;  Wright  v.  United  States  Mortg.  Co.,  42 
S.  W.  789 ;  International,  etc.,  R.  C!o.  v.  Har- 
ris, 65  S.  W.  885,  affirmed  in  95  Tex.  346,  67 
S.  W.  315.  See,  also,  Hall  v.  Grayson  Coun- 
ty Nat.  Bank,  86  Tex.  Wv.  App.  317,  81  S.  W. 
7^,  stating  the  rule  to  be  tbat  one  induced 
by  reliance  on  false  representations  to  ent» 
Into  a  contract  is  not  precluded  from  defeat- 
ing its  enforcement  by  the  fact  that  by  ordi- 
nary diligence  be  could  have  discovered  their 
falsity  before  acting  upon  them.  Fleming 
testified  that  the  parol  contract  that  was  to 
be  expressed  in  the  lease -was  for  a  six 
months'  time ;  that  he  relied  upon  what  Colt 
said  the  lease  contained,  and  that,  while  Colt 
submitted  the  lease  to  them  to  read,  they  did 
not  read  all  of  it,  but  only  glanced  OYet  it, 
and,  seeing  tbe  six  months'  clause  in  one 
place,  they  relied  upon  wliat  Colt  said,  that 
the  lease  was  only  for  six  months. 

Under  the  tenth  assignment  it  is  insisted 
that  the  findings  of  tbe  Jury  on  the  special 
Issues  submitted  are  insufficient  to  sustain 
the  judgment  canceling  the  lease. 

We  might  concede  the  correctness  of  the 
proposition  but  for  the  matter  discussed  un- 
der the  eighth  assignment.  It  seems  dear  to 
us  that  Fleming  and  wife  had  in  mind  no 
period  of  time  other  than  for  ^Lx  months. 

It  Is  quite  evident  that  Fleming  was  mis- 
taken as  to  the  erasure  of  the  six  months' 
clause  in  the  lease,  but  the  Jury  found  in  an- 
swer to  the  fifth  issue  that  Colt  represented 
to  them  that  said  lease  was  for  only  six 
months,  a  very  pertinent  and  distinct  fact, 
and  that  Fleming  and  wife  relied  solely  upon 
the  representation  made  by  Colt  as  to  the 
fact  expressing,  as  Fleming  'understood  It, 
the  period  of  time  for  which  the  lease  was 
to  run.  If  we  are  not  in  error  in  our  conclu- 
sicm  that  such  finding  constitutes  a  cause  for 
the  cancellation  of  the  lease,  the  Judgment 
should  be  sustained,  If  not  defeated  by  other 
and  subsequent  matters  discussed  under 
another  assignment. 

What  we  have  said  in  discussing  other  as- 
signments sufficiently  indicates  our  views  on 
the  matters  complained  of  in  the  eleventh 
and  twelfth  assignments. 

This  brings  us  to  the  fourteenth  assign- 
ment 

[7]  Defendants  pleaded  an  estoppel  on  the 
part  of  Fleming  and  wife  in  that  they  receiv- 
ed and  acc^ted  two  rentals  falling  due  un- 
der the  terms  of  the  lease  as  written,  cme  fall- 
ing due  on  May  26,  1918,  and  <Hie  falling  due 
on  November  26, 1918.  Now,  whatever  Flem- 
ing might  have  been  led  by  Colt  to  believe  as 
to  the  period  of  time  for  which  the  lease  was 


to  run,  he  knew  that  he  was  accepting  rent- 
als long  after  the  lease  had  expired  by  its 
own  terms,  as  he  was  led  to  believe.  ETleming 
knew  that  neither  Colt  nor  Smith  and  Dorsey 
had  commenced  to  drill  a  well  upon  the  land 
in  controversy  at  the  end  of  the. six  months' 
period.  Fleming  knew  at  the  aid  of  the 
eightera  months'  period,  when  he  accepted 
the  third  payment,  that  a  well  had  not  been 
drilled  on  the  land.  Fleming  luiew  that  on 
the  10th  day  of  December,  1917,  Colt  assign- 
ed the  lease  to  Smith,  and  that  on  the  11th 
day  of  December,  1917,  Smith  had  assign- 
ed an  interest  in  the  lease  to  Dorsey,  both  as- 
signments having  been  duly  recorded  in  1917. 
Fleming  had  actual  Imowledge  of  the  inter- 
lineations in  the  lease  changing  tbe  printed 
period  of  time  from  five  to  ten  years  in  July, 
1918. 

The  above  facts  are  not  controverted. 
Whatever  might  be  said  primarily  of  the  de- 
ception or  fraud  of  Colt  in  leading  Fleming 
and  wife  to  believe  that  the  lease  extended 
for  a  period  of  six  months  only,  he  was  un- 
deceived at  the  end  of  the  six  months'  peri- 
od, and  other  i^riods  when  additional  rent- 
als, as  above,  were  accepted  by  him,  and  by 
accepting  the  rentals  reaffirmed  the  lease. 

We  have  concluded  that  as  a  matter  of  law, 
by  reason  of  the  facts,  he  is  now  estopped 
from  having  a  cancellation  of  his  lease  by 
reason  of  the  fraud  of  Colt  In  inducing  the 
btiief  that  the  period  of  the  lease  was  for  six 
months  only,  and  his  sole  reliance  upon  what 
Colt  had  led  him  to  believe. 

For  the  reascm  stated,  the  cause  is  revers- 
ed, and,  the  facts  having  been  fully  develop- 
ed. Judgment  is  here  rendered  for  appellants. 

Beversed  and  rendered. 


CITY  SERVICE  CO.  v.  BROWN  at  ux. 
(No.  1232.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  12,  1921.    Rehearing  Denied 

Jane  2,  1921.) 

1.  Master  and  servant  «=9330( I)— Burden  I* 
on  person  Injured  to  show  ssrvant  acted 
wjthln  scope  of  employment. 

The  burden  is  on  plaintiff,  seeking  to  hold 
the  master  for  an  injury  inflicted  by  the  serv- 
ant, to  show  that  the  servant  did  the  wrong 
while  acting  witiiin  the  scope  of  his  employ- 
ment, and  tbe  act  must  be  done  in  furtherance 
of  the  master's  business  and  for  the  accom- 
plishment of  the  object  for  which  the  servant 
was  employed. 

2.  Master  and  servant  «=>330( I)— Automobile 
driver  presumed  acting  within  scope  of  em- 
ployment. 

Evidence  that  defendant  owned  the  car 
causing  injury,  that  tbe  driver  was  in  its  em- 
ployment,  that  after  the  accident  the  driver 
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telephoned  tbe  employer  abont  the  occurrence, 
and  that  it  sent  a  physician,  held  to  raise  the 
presumption  that  the  driver  was  acting  in  the 
employer**  bosineas,  in  the  absence  of  affirm- 
ative proof  to  the  contrary. 

3.  Master  and  servant  <s=>330( 3) —Evidence  Ita- 
sufficient  to  show  driver  of  automobile  acted 
within  scope  of  employment, 
la  an  action  for  pereonal  injuries  throagh 
being    struck    by    defendanf*   automobile    op- 
erated by  its  drivw,  evidence  as  to  whether  the 
driver  was  acting  within  the  scope  of  his  em- 
ployment held  insufficient  to  support  a  verdict 
for  plaintiffs. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  P.  B.  Price,  Judge. 

Action  by  P.  O.  Brown  and  wife  against 
the  City  Service  Company.  Judgment  for 
plalntUTs,  and  defendant  appeals.  Reversed 
and  rendered. 

Beall,  Kemp  &  Nagle  and  H.  Potash,  all  of 
Ea  Paeo,  for  appellant. 
Joseph  McGUl,  of  El  Paso,  for  appellees. 

HABPBR,  C.  J.  Appellees,  F.  O.  Brown 
and  Sarah  Brown,  sued  appellant.  City  Serv- 
ice Company,  in  the  district  court  of  El 
Paso  county,  Tex.,  for  personal  Injuries  al- 
leged to  have  been  sustained  by  them  on  the 
evening  of  tbe  8th  of  July,  1920,  at  about 
half  past  10  o'clock.  A^ielleea  alleged  that 
while  they  were  standing  at  a  point  on  Ala- 
meda av«iue.  In  the  dty  of  EU  Paso,  Tex., 
waiting  to  board  a  street  car  they  (appel- 
lees) were  struck  by  an  automobile  owned 
!^  appellant  and  were  knocked  down  and 
injured;  that  the  said  automobile  was  be- 
ing operated  by  one  of  appellant's  employees 
in  a  negligent,  careless,  and  reckless  man- 
ner. 

Appellant,  defendant  in  the  court  below, 
answered  by  general  demurrer,  general  de- 
nial and  doilal  that  if  plaintiffs  were  injur- 
ed they  were  Injured  by  an  automobile  oper- 
ated by  the  City  Service  Company,  or  by  any 
employee  of  the  defendant  acting  within  the 
scope  of  his  authority  or  upon  the  defend- 
ant's business,  and  averred  that  if  plaintiffs 
were  struck  by  the  said  automobile  the  driv- 
er of  said  automobile  was  not  engaged  In  any 
service  for  the  defendant.  The  case  was 
submitted  to  the  Jury  on  special  issues. 

[1]  The  appellant  has  raised  but  one  ques- 
tion, 1.  e.,  that  the  evidence  Is  not  sufficient 
to  support  the  verdict;  the  jury  having 
found  that  the  appellees  were  injured  by  be- 
ing knocked  down  by  an  automobile  negli- 
gently driven  by  an  employee  of  appellant  at 
the  time  acting  within  the  scope  of  his  em- 
ployment. The  evidence  upon  every  question 
except  the  latter  is  unquestionably  sufficient, 
so  the  only  question  for  our  determination  is: 
Is  there  any  evidence  of  probative  value  to 
rapport  the  finding  that  the  driver  ot  the  car 


was  acting  for  the  appellant  and  within  the 
scope  of  bis  authority,  or  was  be  engaged  In 
the  business  of  the  defendant,  so  as  to  make 
It  liable  for  his  negligence?  In  the  case  of 
Van  Cleave  v.  Walker,  210  S.  W.  767,  It  is 
said: 

"The  liability  of  the  master  in  cases  of  this 
kind  is  to  be  determined  by  the  application  of 
the  general  principles  of  the  law  of  master  and 
servant.  In  such  cases  the  burden  is  upon  the 
plaintiff  seeking  to  hold  the  master  for  an  in- 
jury inflicted  by  the  servant  to  'show  that  the 
servant  did  the  wrong  while  acting  within  the 
scope  of  his  employment,'  and  the  act  (of  driv- 
ing the  automobile  in  this  instance)  'must  be 
done  in  furtherance  of  the  master's  business 
and  for  the  accomplishment  of  the  object  for 
which  the  servant  is  employed.' "  I.  &  6.  N. 
Ry.  Co.  V.  Anderson,  82  Tex.  516,  17  S.  W. 
1039,  27  Am.  St.  Rep.  902. 

There  Is  an  expression  seemingly  in  con- 
fllct  with  this  holding  in  the  case  of  Stude- 
baker  B.'Co.  t.  Kltte,  152  S.  W.  464,  as  to 
where  the  burden  of  proof  lies,  dted  by  ap- 
pellees, but  It  is  not  supported  by  any  Texas 
case. 

[2]  Appellee  Insists  that  the  following  facts 
and  circumstances  show  a  prima  fade  case 
for  appellee.  Appellant  owned  the  car.  The 
driver  was  at  tbe  time  of  the  acddent  In  Its 
employment ;  that  soon  after  the  acddent, 
after  the  appellees  had  been  taken  into  a 
nearby  house,  the  driver  of  the  car  teleph<med 
the  company  about  the  occurrence  and 
that  It  sent  out  a  physidan,  and  that  physl- 
dans  at  the  Instance  of  appellant  attended  to 
the  Injuries  several  times  later.  We  think 
these  matters  suffldent  to  raise  the  presump- 
tion that  the  driver  was  acting  In  the  mas- 
ter's business,  in  the  absence  of  affirmative 
proof  to  the  contrary ;  but  presumptions  are 
not  evidence  (1  3oaes  aa  E^vidence,  |  9),  and 
they  "disappear  when  confronted  with  facts 
in  the  form  of  unlmpeached  positive  evi- 
dence." Paxton  V.  Boyce,  1  Tex.  317 ;  Moore 
v.  Supreme  Assembly,  42  Tex.  Civ.  App.  366, 
93  S.  W.  1077 ;  Largen  v.  State,  76  Tex.  323, 
13  S.  W.  161. 

Ttte  driver  of  the  car  testified: 

"That  none  of  the  officials  of  the  City  Serv- 
ice Company  knew  that  he  had  taken  the  car 
from  the  garage;  that  he  simply  cranked  it 
op  and  went  out  at  the  side  door;  and  that, 
the  office  being  in  the  front,  no  one  saw  him. 
I  was  driving  the  car  on  my  own  hook."  That 
he  was  on  an  errand  of  his  own,  and  not  per- 
forming any  service  for  the  defendant  com- 
pany; that  he  was  not  checked  out  and  for 
that  reason  no  record  was  kept  of  the  car;  that 
he  picked  up  a  passenger  down  town,  whose 
name  he  refused  to  divulge,  and  that  she  was 
in  the  car  when  tbe  accident  occurred. 

The  manager  of  tbe  defendant  company 
testified  that  his  company  owned  the  car,  and 
that  the  driver  was  in  its  employ.  Witness 
further  testified  as  to  the  manner  in  which 
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the  business  is  condncted  In  the  garage  on 
West  San  Antonio  street;  that  when  a  call 
comes. into  the  garage  for  an  automobile  the 
chauffeurs  are  called  to  the  desk  and  that 
the  deskman  assigns  a  chauffeur  to  a  par- 
ticular call ;  that  a  proper  record  is  made  of 
the  hour  at  which  the  call  comes  in,  of  the 
time  when  the  chauffeur  departs,  and  the 
place  to  whicb  the  automobile  is  directed; 
and  a  record  Is  also  kept  of  the  amount  of 
money  collected  by  the  chauffeur  and  the 
hour  at  which  he  returns  to  the  garage. 

Witness  further  testified  in  detail  as  to 
the  manner  in  which  a  record  is  kept  as  to 
the  movement  of  all  cars  and  chauffeurs; 
that  It  is  impossible  to  keep  chauffeurs  from 
having  free  access  to  the  entire  garage ;  that 
no  chauffeur  is  permitted,  nor  was  permitted 
at  that  time,  to  take  a  car  out  except  under 
orders  of  the  deshanan  or  superintendent  in 
charge  of  the  business;  that  it  was  possible 
for  a  chauffeur  to  get  into  the  garage,  crank 
up  a  car,  and  go  out  one  of  the  other  doors 
without  the  knowledge  of  the  manager  or  of 
the  officers  immediately  in  charge  of  the  busi- 
ness. 

Witness  further  testified  that  he  was  pres- 
ent himself  on  the  night  In  question  at  the 
desk  and  that  he  had  no  knowledge  of  the 
chauffeur  Greathouse  g<dng  out  on  the  night 
In  question.  Witness  further  testified  that 
the  chauffeur  Greathouse  was  not  checked 
out  on  the  night  In  question  and  no  record  of 
bis  leaving  the  garage  on  any  business  of  the 
company  or  on  any  service  to  be  performed 
for  the  company  were  made. 

[3]  In  the  face  of  these  undisputed  facts, 
the  circumstances  relied  on  by  appellees  are 
not  sufficiently  tangible  to  form  the  basis  of 
a  verdict.  Van  Cleave  v.  Walker,  210  S.  W. 
.  767 ;  Christensen  v.  Christiansen,  165  8.  W. 
995. 

The  cause  is  therefore  reversed  and  ren- 
dered. 


ANDERSON  et  al.  V.  SMITH.     (No.  1175.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 

April  14,  1921.    Rehearing  Denied 

June  2.  1021.) 

(.  Appeal  and  error  «=>93l (I)— Viewed  In  as- 
pect most  favorable  to  appellee. 
Evidence  must  be  viewed  in  its  aspect  most 
favorable  to  appellee. 

2.  Statutes  «=3ll7(8)  —  Amendatory  statute 
making  natural  person  liable  for  death  caused 
by  agent,  invalid. 
Acts   33d   Leg.    (1913)    c.    143    (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  4694),  amend- 
ing Rev.   St.  1011,  art.  4694,  is  invalid  in  so 
far  as  it  undertakes  to  make  a  natural  person 
liable  in  damages  for  a  wrongful  death  caused 
by  his  agent  or  servant;   the  change  not  being 


within  the  scope  of  the  caption  of  the  amend- 
ing act. 

3.  Death  «x>33— Joint  tort-foaoort  llaMo. 

Liability  for  wrongful  death  under  Rev.  St: 
1911,  art  4694,  is  not  limited  to  person  whoso 
hand  inflicted  the  death  wound,  but  extends  to 
his  joint  tort-feasor. 

4.  Torts  €=322— Joint  tort-feasors  Jointly  and 
severally  llalilo. 

Joint  tort-feasors  are  jointly  and  severally 
responsible  for  the  consequences  of  their 
wrongful  act 

5.  Torts  9=s>22-^'Jolnt  tort-feasors"  deflnod. 

When  two  or  more  persons  participate  in 
concerted  action  to  commit  a  common  tort  and 
accomplish  their  purpose,  they  become  "tort- 
feasors." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Joint 
Tort-Feasors.] 

6.  Death  «s»75— Evidonoo  held  to  show  con- 
oerted  killing. 

In  on  action  against  father  and  son  for 
death  of  plaintiff's  husband  shot  by  son,  evi- 
dence held  to  sho'w  concerted  action  between 
father  and  son  to  wrongfully  kill  the  husband. 

7.  Death  «s»33— Father  hoU  liable  a*  "Ji^Bt 
tort-feasor"  with  son  who  shot  doooased. 

Where  son  shot  deceased  after  there  had 
been  concerted  action  between  father  and  son 
to  wrongfully  kill  deceased,  the  father  was  a 
"joint  tort-feasor"  and  was  equally  liable  in 
damages  for  decedent's  death  under  Rev.  St 
1911,  art  4694. 

Appeal  from  District  C!ourt,  Jones  County ; 
W.  R.  Chapman,  Judge. 

Suit  by  Mrs.  E.  O.  Smith  against  F.  W. 
Anderson  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

W.  S.  Pope,  of  Anson,  and  Stlneon,  Cham- 
bers ft  Brooks,  ot  Abilene,  for  appellants. 

Jno.  B.  Tbranas,  of  Anson,  and  Joe  O.  Ban- 
del,  of  Hamlin,  for  appellee. 

HIGGINS,  J.  ^is  suit  was  brought  by 
the  appellee  for  herself  and  as  next  friend 
of  her  minor  children  against  appellants,  F. 
W.  Anderson  and  his  son,  Ray  Anderson,  to 
recover  damages  for  the  wrongful  killing  of 
Otto  Smith,  her  husband  and  the  father  of 
her  children.  The  case  was  tried  without  a 
jury  and  judgment  rendered  in  favor  of 
plaintiff  against  both  defendants,  jointly 
and  severally,  for  the  sum  of  $8,000.  Find- 
ings of  fact  and  ccmduslons  of  law  were  not 
Hied  by  the  trial  court  Both  defendants 
appeal,  but  no  assignment  of  error  is  pre- 
sented questioning  the  correctness  of  the 
judgment  against  Ray  Anderson.  All  of  the 
assignments  relate  to  the  judgment  against 
F.  W.  Anderson. 


«=3For  other  cases  see  same  topic  and  KBT-NUMBRR  In  all  Key-Numbered  Digests  and  Index* 


Digitized  by 


Google 


Tex.) 


ANDEBSON  ▼.  SMITH 
(111  aw.) 


143 


Hiere  is  «vldenoe  to  the  following  effect: 
Tbe  deceased.  Otto  Smith,  was  a  tenant 
Qpon  the  farm  of  F.  W.  Anderson.  On  Fri- 
day afternoon,  August  2,  1918,  the  deceased 
was  in  his  field  cutting  cane.  His  brother, 
Will  Smith,  was  present  F.  W.  Anderson 
came  into  the  field  where  they  were  at  work, 
and  a  quarrel  arose  between  Anderson  and 
deceased.  No  blows  passed,  however.  The 
Smiths  resumed  their  work,  and  Anderson 
left,  saying  to  the  deceased:  "Ha,  Eta,  this 
ahi't  settled  yet!  I'll  get  you!" 

The  next  morning  deceased,  his  brother, 
Will  Smith,  and  a  cousin,  Tom  Smith,  start- 
ed to  town  in  an  opeu-t<ip  one-seated  buggy. 
Tbe  public  road  leading  to  town  passed  the 
borne  of  F.  W.  Anderson.  As  they  approach- 
ed the  Anderson  home  and  got  in  about  200 
yards  thereof,  F.  W.  and  Ray  Anderson 
appeared  in  the  road ;  the  latter  armed  with 
a  gun  and  the  former  carrying  a  club.  F.  W. 
Anderstm  stood  in  tbe  middle  of  tbe  road, 
and  Ray  Anderson  over  next  to  the  fence. 
The  Smiths  stoived  and  turned  back.  As 
they  did  so,  deceased  said  to  tbe  Andersons: 
"If  thafs  your  game,  we'U  go  back."  To 
whi<dt  F.  W.  Anderson  replied:  "I'll  get  you 
sons  a  bitches,"  or,  "You  sons  a  bitches,  we'll 
get  you,"  and  the  deceased  said,  "Look  out, 
old  man,  I  know  too .  much  on  you."  Tbe 
Smiths  went  back  home,  and  thence  to  town 
by  another  road  avoiding  the  Anderson  home. 
The  Smiths  remained  in  town  until  after- 
noon, when  they  started  back  to  the  home  of 
Otto  Smith.  While  In  town.  Will  and  Tom 
Smith  saw  F.  W.  Anderson,  and  he  saw 
them.  Ooing  back  home,  the  Smiths  travel- 
ed tbe  direct  public  road  which  led  by  the 
Anderson  home.  They  first  went  to  the 
home  of  John  Smith,  where  the  deceased 
procured  a  loaded  shotgun.  From  the  home 
of  John  Smith  they  continued  their  journey, 
deceased  carrying  the  shotgun  with  them. 
They  passed  the  home  of  Anderson  and  came 
to  tbe  home  of  John  Gooding,  which  was  on 
the  public  road  and  between  the  Anderson 
and  Otto  Smith  homes.  The  road  at  Good- 
ing's house  was  in  a  lane.  The  Smiths 
stopped  their  buggy  in  the  lane  in  front  of 
the  Gtooding  house.  The  boggy  did  not  stop 
in  tbe  middle  of  the  lane,  but  was  drawn 
ever  next  to  the  wire  fence  l>etween  the 
road  and  the  house.  All  three  remained  Iq 
the  buggy  seated  on  its  one  seat.  Gooding 
came  out  and  approached  the  buggy,  and 
the  four  engaged  in  conversation.  When 
they  had  been  thus  engaged  for  a  few  min- 
utes, an  automobile  was  seen  approaching  at 
a  rapid  speed  down  the  public  road,  coming 
in  the  direction  of  the  Gooding  house,  Ander- 
son's bouse,  and  town.  As  it  neared  the 
par^,  tbe  Smiths  recognized  the  occupants 
of  tbe  car  as  F.  W.  and  Ray  Anderson.  F. 
W.  Anderson  was  driving.  The  car  passed 
the  Smiths  at  a  rapid  rate  and  continued 


on  Its  way.  As  the  car  passed  the  Smiths, 
Bay  Anderson,  without  warning  and  without 
Justification,  suddenly  raised  a  gun  and  fired 
at  the  Smiths,  wounding  Otto  Smith  so 
severely  that  he  died  in  a  few  minutes. 
Will  Smith  testified: 

"About  the  time  they  passed  the  buggy,  Bay 
just  come  over  with  the  gun  and  shot.  Tbe 
car  looked  to  be  about  even  with  the  buggy 
at  that  time,  almost  even  with  tbe  buggy.  He 
just  come  over  with  the  gim  and  shot  when  he 
passed.  We  were  on  the  west  side  of  tbe 
road.  Looked  like  the  car  was  in  three  or  four 
or  five  feet  of  the  buggy.  It  looked  like  he  pull- 
ed In  towards  us;  I  couldn't  say  that  be  did, 
but  it  looked  that  way." 

[1]  We  do  not  undertake  to  detail  all  of 
the  evidence.  It  must  be  viewed  In  its 
aspect  most  favorable  to  the  appellee,  and 
the  statement  made  Is  from  that  viewpoint 

[2]  Under  the  first  assignment  it  is  assert- 
ed that  the  Judgment  against  F.  W.  Ander- 
son is  unsupported  by  the  evidence  because 
the  death  o^  Otto  Smith  was  caused  by  the 
wrongful  act  of  Ray  Anderson,  who  fired 
tbe  fatal  shot,  and  it  Is  not  shown  that  in 
so  doing  Ray  Anderson  acted  as  the  agent 
or  servant  of  F.  W.  Anderson.  If  the  Judg- 
ment were  dependent  upon  the  establishment 
o¥  such  a  relationship,  it  could  not  be  sus- 
tained In  view  of  the  recent  ruling  in  Rodgers 
V.  Tobias,  225  S.  W.  804,  and  In  which  a 
writ  of  error  has  been  refused.  In  that  case 
it  was  held  that  the  amendment  of  1013 
(Acta  33d  Leg.  Reg.  Bess.  p.  288  [Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  4694])  to 
secUon  2  of  article  4694,  R.  S^  is  invalid  in 
so  far  as  it  undertakes  to  make  a  natural 
person  liable  in  damages  for  a  wrongful 
death  caused  by  his  agent  or  servant;  the 
ruling  being  predicated  upon  tbe  fact  that 
such  a  change  In  tbe  law  was  not  within  the 
scope  of  the  caption  to  the  amending  act 

In  view  of  this  ruling,  the  law  remains  as 
it  was  before  the  amendment  Article  4684, 
R.  S.  1911,  provides  that— 

"An  action  for  actual  damages  on  account 
of  injuries,  causing  tbe  death  of  any  person 
may  be  brought  in  tbe  following  cases: 
*  *  *  (2)  When  tbe  death  of  any  person  is 
caused  by  tbe  wrongful  act,  negligence,  unskill- 
fulness,  or  default  of  another."   . 

Our  statutes  upon  the  subject  are  based 
upon  Lord  Campbell's  Act  passed  In  Eng- 
land  in  1846.  The  English  act  was  speedil.^ 
followed  in  this  country  by  the  passage  ot 
laws  in  the  several  states  having  in  view 
the  same  general  purpose.  Though  these 
laws  have  been  In  effect  for  many  years, 
there  seem  to  be  very  few  decisions  involv- 
ing the  right  of  recovery  for  death  intention* 
ally  and  wrongfully  indicted  against  one 
whose  own  immediate  act  was  not  the  cause 
of  the  death. 
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[S]  In  the  Instant  case  the  fatal  shot  was 
flred  by  Ray  Anderson.  It  was  his  Im- 
mediate act  that  caused  the  death  of  Otto 
Smith.  But  in  our  opinion  liability  under 
the  statute  Is  not  necessarily  limited  to  the 
one  whose  hand  Inflicted  the  death  wound. 

[4]  It  is  a  familiar  rule  that  joint  tort- 
feasors arc  Jointly  and  severally  responsible 
for  the  consequences  of  their  wrongful  act. 

"Wrongs  may  be  committed  either  by  one  per- 
son or  by  seyeral.  When  several  participate, 
they  may  do  so  in  different  ways,  at  different 
times,  and  in  very  unequal  proportions.  One 
may  plan,  another  may  procure  tlie  men  to 
execute,  others  may  be  the  actual  instruments 
in  accomplishing  the  mischief,  but  the  legal 
blame  will  rest  upon  all  as  joint  actors."  1 
Cooley  on  Torts  (3d  Ed.)  213. 

[5]  So  when  two  or  more  i)erson8  partici- 
pate in  concerted  action  to  commit  a  com- 
mon tort  and  accomplish  their  purpose,  they 
become  joint  tort-feasors.  Wolf  v.  Ferryman, 
82  Tex.  112,  17  S.  W.  772. 

[8,  7]  In  our  opinion  the  evidence  Is  suffi- 
cient to  show  concerted  action  between  F.  W. 
and  Ray  Anderson  to  wrongfully  kill  Otto 
Smith.  If  this  view  of  the  evidence  be  cor- 
rect, F.  W.  Anderson  became  a  joint  tort- 
feasor and  equally  liable  In  damages  under 
the  statute  with  Ray  Anderson,  who  fired 
the  shot  which  caused  Smith's  death.  Mc- 
Cue  V.  Klein,  60  Tex.  168,  48  Am.  Rep.  260 ; 


Gray  v.  McDonald,  104  Mo.  303,  16  S.  W. 
398 ;  Benson  v.  Boss,  143  Mich.  452, 106  N.  W. 
1120,  114  A.  S.  E.  675. 

Briefly,  the  facts  which  show  concert  of 
action  between  the  Andersons  are:  The 
threat  made  by  F.  W.  Anderson  against  de- 
ceased the  afternoon  preceding  the  killing; 
the  action  of  the  Andersons  on  the  momln; 
of  the  killing  when  they  confronted  the 
Smiths  In  the  road  both  armed  and  with  the 
evident  common  purpose  at  that  time  of 
committing  an  assault  with  a  deadly  weap- 
on ;  the  threat  then  made  by  F.  W.  Ander- 
son; direct  and  active  participation  by  F.  W. 
Anderson  as  the  driver  of  the  car  In  which 
Ray  Anderson  rode  to  the  scene  of  the  homi- 
cide and  which  rapidly  carried  him  away 
and  out  of  danger;  the  evidence  of  Will 
Smith  to  the  effect  that  as  the  car  passed 
the  buggy  in  which  they  were  seated  It  seem- 
ed to  have  been  pulled  In  towards  them. 
From  Smith's  testimony  It  may  be  inferred 
that  F.  W.  Anderson  swerved  the  car  near 
the  buggy  so  that  Ray  Anderson  might  more 
surely  shoot. 

What  has  been  said  disposes  of  all  assign- 
ments except  the  third  which  complains  of 
rulings  upon  evidence.  For  various  reasons 
this  latter  assignment  Is  regarded  as  present- 
ing no  error;  in  any  event,  no  error  sufficient 
to  require  a  reversal. 

Affirmed. 
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HILL  V.  BRADY.     (N«.  2419.) 

(Conrt  of  CMl  Appeals  of  Texas.    Texarkana. 

Hay  IS,  1921.    Rehearing  Denied 

Jnne  2,  1921.) 

1.  Appeal  and  error  (8=>870(3)  —  Defendant 
waived  rUght  to  review  action  of  trial  court 
en  plea  of  privilege  when  lie  failed  to  ap> 
peal  from  order. 

In  view  of  Vernon's  Ann.  Civ.  St.  Supp. 
1918,  art.  1908,  glTlng  riglit  of  appeal  from 
orders  sastaining  or  overrnling  plea  of  privi. 
lege,  defendant  waived  the  right  to  have  the  ac- 
tion of  the  trial  conrt  in  overruling  his  plea 
reviewed  when  he  failed  to  prosecnte  an  ap- 
peal  from  the  order  overruling,  the  plea. 

On  Appellant's  Motion  for  Rehearing. 

2.  Appeal  and  error  is=s>2— Statute  giving  right 
of  appeal  from  order  on  plea  of  privilege  not 
nnooBstitiitionai. 

Act  April  2,  1917  (Laws  1917,  c.  176  [Ver- 
non's Ann.  CiT.  St.  Supp.  1918,  art.  1903]) 
amending  Rev.  St  1911,  art.  1908,  to  give  right 
of  appeal  from  orders  sustaining  or  overmling 
plea  of  privilege,  is  not  unconstitutional. 

Appeal  from  Hopkins  County  Court;  Hoin> 
er  li.  Pbarr,  Judge. 

Salt  by  A.  M.  Brady  against  John  D.  Hill. 
Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

Alleging  that  appellant  promised  in  writ- 
ing to  pay  him  In  Hopkins  county  sums  ag- 
gregating $395  and  had' failed  to  do  so,  ai>- 
pellee  sued  appellant  In  the  county  court  of 
said  county.  The  latter  by  a  sufficient  plea 
filed  at  a  proper  time  asserted  a  right  be 
claimed  to  have  tbe  cause  transferred  to 
Cameron  county,  where  he  resided,  for  trial. 
Tbe  plea  was  controverted  by  appellee  and 
overruled  by  t^e  court  by  an  order  made  Jan- 
uary 4,  1921.  Appellant  did  not,  as  be  might, 
prosecute  an  appeal  from  that  order.  The 
cause  was  tried  on  its  merits  January  8, 1921, 
and  on  findings  made  by  a  Jury  on  special  ia- 
raes  submitted  to  them  judgment  was  ren- 
dered in  appellee's  ta.ror  against  appellant 
for  tbe  amount  sued  for.  Tbe  appeal  is  from 
that  Judgment. 

Dial,  Melson  &  Brim,  of  Sulpbur  Springs, 
for  appellant 

T.  J.  Flewbarty  and  H.  C.  Connor,  both  of 
Sulphur  Springs,  for  appellee. 

WILLSON,  O.  J.  (after  stating  the  facts 
u  alwve).  [1  ]  The  contention,  and  only  con- 
tention, presented  by  tbe  assignments  in  ap- 
p^ant's  brief  is  that  the  court  below  erred 
when  be  overruled  appellant's  "plea  of  priv- 
ilege," and  refused  to  transfer  the  cause  to 
Cameron  county  for  trial.  We  are  of  opin- 
ion appellant  waived  the  right  he  bad  to  have 
tbe  action  of  the  trial  court  in  that  respect 
reviewed  wben  be  failed  to  prosecute  an  ap- 
peal  from   tbe  order  overruling  said   plea. 


MAIER'  ▼.  liANGERHAKS  U6 

(Itl  aw.) 

Evidently  tbe  purpose  at  the  IJeglslature  In 
enacting  the  statute  giving  a  right  of  ap- 
peal from  an  order  sustaining  or  ovefrul- 
Ing  such  a  plea  (article  1903,  Vernon's  Stat- 
utes, 1918  Supplement)  was  to  bave  tbe  ques- 
tion as  to  venue  finally  determined  before 
tbe  cause  was  tried  (m  its  merits,  and  so 
avdd  useless  expense  to  the  i>arties,  as 
well  as  waste  of  th^ir  time  and  the  court's, 
which  often  resulted  under  the  practice  pre- 
vailing wben  the  statute  was  oiacted  of  try- 
ing a  cause  on  its  merits  before  the  question 
as  to  venue  was  settled ;  for  under  that  prac- 
tice, if  it  was  deterndned  on  an  appeal  of 
the  cause  that  tbe  question  as  to  venue  had 
been  wrongly  decided  by  the  trial  court,  a 
reversal  of  the  judgment  followed  as  a  mat- 
ter of  course.  If  that,  as  we  tbinlc,  was  tbe 
purpose  of  tbe  Legislature,  It  would  not  be 
accomplished  if  the  statute  should  be  con< 
strued  as  entitling  a  party  who  might  bave 
appealed  from  tbe  order,  but  did  not  bave  a 
Judgment  on  tbe  merits  reversed  because  of 
error  In  tbe  ruling  of  the  trial  court  on  tbe 
plea. 
Tbe  Judgment  is  affirmed. 


On  Appellant's  Motion  for  Rehearing. 

[2]  The  attack  on  tbe  constitutionality  of 
tbe  act  of  April  2, 1917  (General  Laws,  p.  388, 
[Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
1903])  amending  article  1903,  Revised  Stat- 
utes 1911,  seems  to  be  without  merit.  See 
Womack  v.  Gardner,  10  Tex.  Civ.  App.  367, 80 
S.  W.  689;  Womack  v.  Gamer  (Tex.  Sup.)  81 
S.  Vf.  358;  Gunter  ▼.  Tex.  Land  &  Mortg. 
Co.,  82  Tex.  498,  17  8.  W.  840;  25  R.  C.  L. 
871. 

Tbe  court  is  still  of  the  opinion  the  ques- 
tion as  to  the  meaning  of  the  act  was  correct- 
ly determined,  and  therefore  think  tbe  mo- 
tion should  be  overruled. 


MAIER  V.  LANGERHANS.    (No.  6566.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   May  4,  1921.    Rehearing  Denied 
June  1,  1921.) 

1.  Appeal  and  error  «=3930(l)  —  Everything 
•ustained  by  testimony  deemed  found  in  lup- 
port  of  Judgment 

Where  defendant  did  not  request  the  sub- 
oiiBsion  of  any  issue,  everything  that  the  testi- 
mony will  sustain  will  be  deemed  by  the  Court 
of  Civil  Appeals  to  be  found  in  support  of  the 
judgment  adverse  to  defendant 

2.  Brokers  «=385(l)  —  Whether  broker  who 
procured  exctiange  praised  property  Imma- 
terial. 

In  a  suit  for  commission  on  procuring  an 
exchange  of  defendant's  store  for  a  ranch, 
whether  plaintiff  praised  defendant's  property 
and  commended  the  price  fixed  on  it  was  imma- 
terial;  plaintiff  having  procured  the  exchange 
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8.  EvMewe  «bs*KH  (2)  —  Irrelevant  eonoineloa 
properly  rejeeted. 
Id  a  eait  for  commisaioii  on  procnrinK  aa 
exchange  of  defendant's  store  for  a  ranch,  tes- 
timony  sought  to  be  elicited  by  defendant  store 
owner  from  himself,  constituting  merely  a  con- 
clusion or  opinion  of  defendant,  and  irrelevant, 
was  properly  rejected. 

4.  Brokers  iS=>65(l)— WiMther  plalatlff  broker 
put  forth  effort  to  get  abetraot  of  title  lana- 
tertal. 

In  a  salt  for  commission  on  procuring  an  ex- 
change of  defendant's  store  for  a  ranch,  it  was 
immaterial  whether  plaintiff  broker  put  forth 
any  efforts  to  get  an  abstract  of  title  or  not; 
there  being  no  question  of  the  title  to  the  prop- 
erty, and  it  not  derolring  on  plaintiff  to  pro- 
cure an  abstract 

Appeal  from  District  Court,  Oilleapie 
County ;  N.  X.  Stnbbs,  Judge. 

Action  by  F.  J.  Maler  against  Fritz  Lan- 
gerhans.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  P.  O.  Petsdi,  of  Fredericksburg,  and 
Taliaferro,  Cunningham  A,  Moursund,  of  San 
Antonio,  for  appellant. 

Sageblel  &  Usener,  of  Fredericksburg,  for 
appellee. 

FLT,  C.  J.  Appellee  recovered  a  Judgment 
against  appellant  for  $423.65,  based  on  the  re- 
sponses of  a  Jury  to  tbree  special  issues  sub- 
mitted by  the  trial  court.  The  amount  was 
alleged  to  be  due  as  commissions  on  an  ex- 
change of  properties  procured  by  appellee  at 
the  instance  and  request  of  appellant,  and  for 
which  he  agreed  to  pay  a  commission  of  2^ 
per  cent  on  a  valuation  of  $16,000  on  the 
property  of  appellant 

The  Jury  found  that  on  or  about  AprU  1, 
1919,  appellant  requested  appellee  to  procure 
a  person  who  would  exchange  a  ranch  for  ap-' 
pellant's  "Daylight  Store"  in  Fredericksburg, 
Tex.,  and  agreed  to  pay  him  for  his  services 
a  commission  of  2%  per  cent,  on  a  valuation 
of  $16,000  for  said  store.  Appellee  procured 
a  party  willing  to  exchange  a  randti  for  the 
town  property,  and  the  exchange  was  made. 
Appellant  refused  to  pay  the  commission. 

[1]  The  first  assignment  of  error  is  over- 
ruled. The  evidence  showed  that  appellee 
was  the  procuring  cause  of  an  exchange  of 
the  properties,  and  when  Rogers  proposed  a 
trade  appellant  wanted  $18,000  for  his  store. 
There  was  no  question  about  the  store  being 
taken  at  a  valuation  of  $16,000,  but  Rogers 
wanted  $2,000  difference  between  the  two 
properties,  but  got  only  $1,000.  Appellant 
did  not  request  the  submission  of  any  Issue. 
Everything  that  tlie  testimony  will  sustain 
will  be  deemed  by  this  court  to  have  been 
found  in  support  of  the  judgment.  Whatever 
value  may  have  been  received  by  appellant 
for  his  store  in  the  exchange  would  not  mat- 
ter, because  the  evidence  showed  that  the 


value  of  $10,000,  waa  fixed  by  appellant  as  a 
basis  for  the  amount  be  would  pay  appellee 
for  his  services. 

[2]  The  evidence  whose  rejection  Is  com- 
plained of  in  the  second  assignment  of  error 
had  no  bearing  whatever  on  the  issues  in  tbe 
ease,  and  was  properly  rejected.  Whether 
appellee  praised  the  pr<9erty  of  appellant 
and  commended  the  price  fixed  on  it  or  not 
could  have  had  no  weight  in  the  case,  as  the 
fact  ranained  that  an  exchange  was  pro- 
cured, and  appellee  must  have  procured  it,  aa 
he  alone  represented  appellant  Schneider 
swore  that  he  was  representing  Rogers  and 
not  appellant  The  same  can  be  said  in  r«> 
gard  to  the  testimony,  rejection  of  which  Is 
complained  of  In  the  third  assignment  of  er- 
ror, and  it  is  overruled. 

[3]  The  testimony  sought  to  be  elicited  by 
app^ant  from  himself,  and  rejection  of 
which  is  assailed  in  the  fourth  assignment, 
waa  merely  a  conduaion  or  opinion  of.  appel- 
lant, was  utterly  irrelevant,  and  was  prop- 
erly rejected. 

[4]  The  fifth  assignment  ot  error  is  over- 
ruled. It  was  immaterial  as  to  whether  ap- 
pellee put  forth  any  efforts  to  get  an  abstract 
of  title  or  not  There  was  no  question  aboat 
the  title  to  the  property,  and  it  did  not  de- 
volve upoh  appellee  to  procure  an  abstract  ot 
UUe. 

The  Judgment  is  affirmed. 


HOLDEN  V.  EVANS.    (No.  6546.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   April    13,    1921.    Rehearing 
Denied  May  11,  1921.) 

i.  Pleading  «=»236(3)— Pernlttisg  plaintiff  to 
file  trial  artendment  dleorotlonary  with  court. 
Permitting  plaintiff  to  file  trial  amendment 
to  petition  is  within  discretion  of  the  trial 
court,  subject  to  correction  for  any  abuse 
thereof. 

2.  Trial  «s»35l(5)— Rofasal  of  rsqnested  spa. 

oial  iesae  bold  proper,  la  view  of  speolal  is> 

•ao  submitted. 
Refusal  of  requested  special  issue,  "At  the 
time  defendant  entered  into  the  contract  to  sell 
to  plaintiff  the  rooming  house  and  property  in 
qnestion,  did  defendant  have  authority  from 
the  owners  of  said  property  to  sell  the  same?" 
held  proper,  in  view  of  submitted  special  is- 
sue as  to  "whether  defendant  bad  authority 
from  the  owners  to  sell  upon  the  particnlar 
terms  of  the  contract  made  by  him  with  B. 
(plaintiff)." 

srXppeal'and  error  «=9704(l)— No  review  of 
refusal  of  tpeolal  Iseuo  without  record  show- 
Ing  Issues  submitted. 
Assignments  of  error  complaining  of  re- 
fusal to  sabmit  requested  special  issue  will  not 
be  considered,  where  no  record  references  are 
given  in  the  statement  under  the  assignment 
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either  as  to  the  Issnea  glren  or  the  iBsnes  ten- 
dered, and  where  the  appellate  conrt  ii  unable 
to  determine  from  the  brief  whether  or  not 
the  laaoe  tendered  was  embraced  in  the  apedal 
iaauea  actnally  giren. 

4.  Appeal  and  error  «=>72S(2),  742(3),  743(1) 
— Assioameiits  of  error  complaining  of  over- 
rallag  of  exoeptleas  hald  Insiiflloient  for  eoa- 
•ideratlon. 

Aasignmenta  of  error  complaining  of  action 
of  court  in  overruling  special  exceptions,  with- 
out a  statement  thereunder  and  without  the 
special  exceptions  being  set  out,  in  substance 
or  otherwise,  and  without  record  references 
being  given  or  a  showing  made  as  to  action 
talcen  on  the  exceptions,  viH  not  be  considered. 

5.  Appeal  aad  error  «=>742(9)— Atslgammt  of 
error  snbmlttod  as  a  proposltioa  held  too 
■•neral  for  oonslderatloa. 

Assignment  of  error  submitted  as  a  propo- 
rition,  without  being  followed  bjr  a  specific 
proposition,  that  "it  was  error  for  the  court 
to  submit  tiie  charge  to  the  Jurjr  at  failed  and 
refused  to  instruct  the  jury  upon  whom  rested 
the  burden  of  proof'  without  record  refer- 
ences, and  without  setting  out  the  charge  given 
by  the  court,  heU  too  general  for  consideration. 

6.  Trial  «=3255  (3)— Failure  to  Instmet  oa  bur- 
den of  proof  not  error,  In  absenoe  of  ro- 
queat  tborafor. 

Failon  to  diarge  Jury  as  to  burden  of 
proof  Aebf  not  error,  in  absence  of  a  request 
for  aa  instruction  covering  tho  omission. 

Error  from  District  Goart,  Tarrant  Connty. 

Action  by  E.  J.  Ehrans  against  0.  W.  Hold- 
ea.  Jndgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Graves  &  Hontcbens,  of  Fort  Wortb,  for 
plaintiff  in  error. 

Simpson  &  Moore,  of  Fort  Worth,  for  de- 
fendant In  error. 

SMITH,  J.  Writ  of  error  from  a  Judgment 
In  favor  of  E.  J.  Evans  against  O.  W.  Holden, 
growing  ont  of  a  deal  by  which  the  latter,  as 
a  real  estate  dealer  and  agent  of  the  owner, 
agreed  to  sell  and  deliver  to  E^ran8  the  furni- 
ture In  a  Fort  Worth  hotel.  Defendant  in  er- 
ror has  filed  no  briefs,  and  we  are  unable  to 
clearly  ascertain  from  plaintiff  in  error's 
brief  Just  what  the  trouble  is.  The  cause 
was  sabmitted  on  special  Issues,  but  these 
special  Issues  are  not  shown  In  the  briefs, 
nor  are  the  answers  of  the  Jury  thereto.  The 
Jndgment  of  the  lower  court  Is  not  set  oat 
in  full  or  In  snbstance  in  the  briefs,  and 
Just  what  that  Judgment  was,  or  for  what 
amount,  is  not  shown. 

The  first  assignment  of  error  complains  of 
the  overmling  of  the  general  demurrer,  but 
the  statement  thereunder  is  not  sufficient  to 
enable  this  court  to  determine  to  Its  own 
satisfaction  whether  or  not  the  petition  of 
plaintiff  below  was  good  as.  against  a  general 
demnrrer.    However,  we  have  examined  the 
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petition  set  ont  In  the  transcript,  and  have 
concluded  that  it  states  a  cause  of  action. 
The  first  assignment  of  error  Is  accordingly 
overruled. 

[1]  The  second  assignment  of  error  Is  orer- 
mled.  In  that  assignment  plaintiff  In  error 
complains  of  the  action  of  the  court  in  per- 
mitting plaintiff  below  to  file  a  trial  amend- 
ment. Such  matters  are  within  the  discre- 
tion of  the  trial  court,  subject,  of  course,  to 
correction  for  any  abuse  thereof.  We  do 
not  think  the  court  In  this  Instance  abased 
that  discretion;  It  is  not  shown  that  any 
injury  resulted  to  plaintiff  In  error  by  reason 
of  the  exercise  of  that  discretion. 

In  his  third  assignment  of  error  plaintiff 
In  error  complains  of  the  refusal  of  the 
court  below  to  give  the  following  requested 
special  issue: 

"At  the  time  defendant  entered  into  the  con- 
tract to  sell  to  plaintiff  the  rooming  house 
and  property  in  question  did  defendant  have 
authority  from  the  owners  of  said  property  to 
sell  the  same?" 

[2]  It  does  not  appear  In  the  statemoit 
nndet  the  assignment  whether  the  matter  em- 
braced In  this  issue  was  included  In  any  of 
the  issues  submitted  to  and  answered  by  tho 
Jnry,  these  Issues  not  being  shown  In  the 
brief,  but  in  the  argument  under  that  assign- 
ment It  appears  that  the  matter  was  submit- 
ted by  the  court  in  a  special  issue,  "whether 
defendant  had  authority  from  the  owners 
to  sell  upon  the  particular  terms  of  the  con- 
tract made  by  him  with  Evans" ;  this  quota- 
tion being  from  said  argument.  Given  no 
more  light  than  shines  from  plaintiff  In  er- 
ror's brief  upon  this  particular  transaction, 
we  are  not  prepared  to  hold  that  the  court 
erred  in  refusing  to  give  this  requested  spe- 
cial issue;  on  the  contrary,  it  seems  to  us 
that  the  issue  as  given  was  the  better  way 
to  submit  the  matter. 

[3]  We  overrule  the  fourth  assignment  of 
error,  in  which  complaint  Is  made  of  the 
refusal  of  the  court  below  to  submit  to  the 
Jury  plaintiff  in  error's  reqhested  special 
issue  No.  2.  We  are  unable  to  determine 
from  the  brief  whether  or  not  the  Issue  there- 
in tendered  was  embraced  in  the  special  is- 
sues actually  given,  and  which  are  not  shown 
in  the  brief.  No  record  references  are  given 
in  the  statement  under  this  assignment, 
either  as  to  tlte  Issues  given  or  the  Issue 
tendered. 

For  obvious  reasons  we  also  ovorrule  the 
fifth  assignment  of  error,  which  we  quote: 

"The  court  erred  in  failing  and  refusing  to 
submit  to  the  jury  defendant's  bill  of  excep- 
tion No.  4." 

[4]  The  sixth  to  the  ninth  assignments  of 
error  complain  of  the  alleged  action  of  the 
court  in  overruling  certain  special  exceptions 
of  plaintiff  in  error.    No  statement  is  given 
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under  either  of  these  assigninents.  The  spe- 
cial exceptions,  are  not  set  out.  In  substance 
or  otherwise;  it  Is  not  shown  what  action 
was  taken  on  them ;  no  record  references  are 
given.  The  assignments  therefore  will  not 
be  considered. 

The  tenth  assignment  of  error,  submitted 
as  a  proposition  and  followed  by  no  specific 
proposition,  Is  as  follows: 

"It  was  error  for  the  court  to  submit  the 
charge  to  the  jury  at  failed  and  refused  to  in- 
struct the  jury  upon  whom  rested  the  burden 
of  proof." 

[S,  6]  The  statement  under  this  assignment 
gives  no  record  references,  nor  does  It  pur- 
port to  set  out  the  charge  given  by  the  court, 
and  is  too  general  to  invite  consideration. 
However,  It  api)ears  that  plaintiff  In  error 
reqaested  no  special  charge  covering  the  al- 
leged omission,  and  the  assignment  la  accord- 
ingly overruled. 

The  eleventh  esslgnment  of  error  com- 
plains of  the  overruling  of  plaintiff  in  error's 
"objections  and  In  submitting  to  the  jury 
special  issue  No.  8." 

The  statement  under  this  assignment  does 
not  set  out  special  issue  Na  8,  or  the  sub- 
stance thereof,  or  the  objections  thereto,  and 
the  assignment  will  therefore  be  disregarded. 

The  judgment  is  affirmed. 


LANCASTER  et  al.  v.  ALLEN.     (No.  2417.) 

(Court  of  GvU  Appeals  of  Texas.    Texarkana. 

May  24,  1921.    Behearing  Denied 

June  2,  1921.) 

1.  Trial  ®=»352( I)— Special  Isswe  of  railroad's 
violation  of  federal  rule  as  to  safety  of  lo- 
comotive wheel  held  proper. 

In  an  action  under  the  federal  law  for  the 
death  of  a  fireman  when  the  locomotive  be- 
came derailed,  a  special  question  whether  the 
flange  on  a  wheel  had  a  flat  vertical  surface, 
when  tested  by  the  rule  prescribed  by  the  In- 
terstate Commerce  Commission,  required  the 
jury  to  find  that  the  measurement  of  the  flange 
was  made  by  the  metal  gauge  required  by  the 
rule  of  the  coimmiBsion,  and  was  not  erroneous 
as  permitting  recovery  based  on  opinions  of 
witnesses  notwithstanding  the  wheel  conform- 
ed to  the  standard. 

2.  Master  and  servant  «=>286(I2)— Railroad's 
negligence  In  violating  federal  rule  as  to  safe- 
ty of  looomotlve  wheel  held  for  Jury. 

In  an  action  under  the  federal  law  for  the 
death  of  a  locomotive  fireman  when  the  en- 
gine was  derailed,  evidence  on  behalf  of  plain- 
tiff that  the  flange  of  the  wheel  was  defective, 
and  that  a  plaster  cast  of  the  wheel  when  meas- 
ured by  the  gauge  prescribed  by  the  Interstate 
Commerce  (jommission  rule  showed  it  to  be 
defective,  held  to  raise  the  issue  of  defendant's 
negligence  in  using  a  wheel  which  was  defec- 


tive when  tested  by  the  gauge,  notwithstanding 
evidence  of  defendant's  witnesses  to  the  con- 
trary. 

3.  Witnesses  «s>252  —  Piaster  oast  ef  wheel 
held  sufflciently  Identified  te  be  used  as  basis 
of  meaanrement. 

A  plaster  cast  is  soffidently  identified  as 
that  of  the  locomotive  wheel  alleged  to  have 
caused  the  derailing  of  an  engine  and  the  death 
of  a  fireman  by  testimony  of  a  witness  that  he 
saw  the  plaster  cast  taken  off  of  the  wheel 
in  controversy,  to  make  it  the  basis  of  testi- 
mony by  the  witness  that  the  wheel  was  de- 
fective as  shown  by  a  gauge  measurement  of 
the  cast. 

4.  Master  and  servant  e=>297(4)— Spaelal  find- 
ings held  to  show  railroad's  neBllgenoe  under 
federal  safety  rules  as  to  locomotive  trucks. 

In  an  action  under  the  federal  law  for  the 
death  of  a  locomotive  fireman,  an  answer  to  the 
special  question,  stating  that  the  reason  for  the 
flange  on  a  locotnotive  wheel  being  worn  was 
that  the  truck  was  out  of  tram,  is  a  finding  that 
the  truck  was  out  of  tram,  which,  when  sus- 
tained by  the  evidence,  is  sufficient  to  show 
the  master's  negligence,  under  the  rule  of  the 
Interstate  Commerce  (Commission,  requiring 
trucks  to  be  maintained  in  a  safe  and  suitable 
condition  for  service. 

5.  Death  4s>67  —  Evidence  of  deceased  fire- 
man's ohanoe  of  promotion  admissible^ 

In  an  action  for  the  death  of  a  locomotiTe 
fireman,  brought  under  the  federal  law,  evi- 
dence tbat  deceased  was  in  line  of  promotion 
from  fireman  to  engineer  is  admissible  on  the 
issue  of  damages. 

Appeal  from  District  (Tonrt,  Harrison 
(bounty;  P.  O.  Beard,  Judge. 

Action  by  Mrs.  Clara  Allen,  administratrix, 
against  Liancaster  and  Wallace,  Receivers  of 
the  Texas  &  Pacific  Bailway.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

T.  O,  Allen'waa  a  locomotive  fireman  In  the 
employ  of  the  receivers  of  the  Texas  &  Pacific 
Itallway,  and  while  operating  a  passenger 
train  was  killed  by  the  derailment  of  the 
engine^  occurring  near  the  station  of  Texar- 
kana on  September  5,  1917.  The  raUway,  as 
an  admitted  fact,  was  operated  as  an  inter- 
state carrier,  and  the  passenger  train  was  a 
through  train,  and  was  engaged  in  Interstate 
commerce  at  the  time  T.  O.  Allen,  operating 
it,  was  killed.  The  appellee,  his  widow,  was 
appointed  administratrix,  and  brought  the 
suit  for  damages  resulting  to  her  and  the 
children  by  reason  of  the  death  of  T.O.Allen. 
The  negligence  proximately  causing  the  death 
as  alleged  was  (1)  that  the  switch  points  or 
switch  rails  at  the  place  of  derailment  were 
out  of  line,  worn,  old,  and  broken;  (2)  tbat 
the  flange  of  the  right-hand  lead  wheel  of  the 
truck  in  the  front  of  the  engine  was  worn  to 
a  flat  vertical  or  sliarp  surface  one  Inch 
or  more  from  the  tread  of  the  wheel,  causing 
the  wheel  to  dlmb  the  rail  of  the  track,  and 
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derail  the  engine;  that  the  use  of  the  wheel 
In  this  condition  was  in  violation  of  the 
rules  and  reflations  established  and  promul- 
gated by  the  Interstate  Commerce  Ommis- 
slon  as  a  standard  of  safety  of  locomotives 
and  their  appurtenances  engaged  In  inter- 
state commerce  under  authority  of  the  Safe- 
ty Appliance  Act  approved  February  17,  1911 
(XJ.  S.  Comp.  St.  {§  8630-8639),  and  as  amend- 
ed by  Act  approved  March  4,  1915  (U.  S. 
Comp.  St  H  8639a-8e39d),  and  (3)  that  the 
front  truck  of  the  engine,  and  the  wheels  of 
the  truck,  were  "out  of  tram,"  or  not  squarely 
or  properly  adjusted,  to  the  extent  of  caus- 
ing the  front  wheel  to  press  and  grind  the 
flange  against  the  rail,  proximately  causing  it 
to  climb  the  rail  at  the  switch,  or  curve, 
and  derail  the  engine. 

The  defendant  specially'  denied  (1)  any 
negligence,  and  (2)  that  the  track  caused  the 
derailment  by  being  out  of  line  and  not  in 
good  condition,  and  (3)  tliat  the  truck  or 
the  wheels  were  worn  or  out  of  tram,  and 
(4)  that  the  flange  on  the  wheel  of  the  truck 
of  the  engine  was  worn  so  as  to  he  defec- 
tive and  not  In  compliance  with  the  standard 
and  the  orders  of  the  Interstate  Commerce 
Commlssloa  and  the  federal  statute. 

The  controversy  arising  In  the  evidence  was 
(1)  whether  or  not  the  flange  in  the  wheel 
was  In  compliance  with  the  rules  and  in- 
structions for  inspection  and  testing  locomo- 
tives and  their  appurtenances  established  and 
fixed  by  order  of  the  Interstate  Commerce 
Commission  In  conformity  with  ttie  acts  of 
Congress,  and  (2)  whether  or  not  the  circum- 
stances went  to  show  that  the  front  truck 
of  the  engine  and  the  wheels  of  the  truck 
were  "out  of  tram,"  or  not  squarely  or  prop- 
erly adjusted,  to  the  extent  of  causing  the 
front  right-hand  wheel  to  grind  and  press 
against  the  rail,  proximately  causing  it  to 
climb  the  rail  at  the  switch,  or  curve,  and  de- 
rail the  engine. 

The  following  rules,  as  adopted  by  the  In- 
terstate Commerce  Commission,  were  offered 
in  evidence: 

"Rule  146.  Forged  Steel  or  Steel-Tired 
Wheels. 


ness  of  tires  or  rims  less  than  shown  in  figures 
4,  6,  6,  and  7. 

"(g)  Wheels  out  of  gauge. 

"Note.  The  determination  of  flat  spots  and 
worn  flanges  shall  be  made  by  a  gauge  as 
Bliown  in  figure  8." 

In  this  connection  it  was  shown  that  there 
was  a  prescribed  metal  gauge  adopted  and 
used  in  measuring  the  wheel  and  the  flange  in 
order  to  determine  whether  or  not  the  wheel 
and  the  flange  met  the  requirements  of  ibu 
several  subdivisions  of  the  rule.  The  wheel 
in  question  was  showo  to  be  a  steel  wheel. 
Subsection  "f"  ia  the  section  that  is  in  ques- 
tion in  the  case. 

"Rule  143.  (a)  Trucks,  leading  and  trailing. 
Trucks  shall  be  maintained  in  safe  and  suitable 
condition  for  service.  Center  places  shall  fit 
properly,  and  the  male  center  place  shall  ex- 
tend into  the  female  center  place  not  less  than 
three-fourths  inch.  All  centering  devices  shall 
be  properly  maintained. 

"(b)  A  suitable  safety  chain  shall  be  pro- 
vided at  each  front  corner  of  all  four-wheel  en- 
gine trucks. 

"(c)  All  parts  of  trucks  shall  have  sufficient 
clearance  to  prevent  them  from  seriously  inter- 
fering with  any  other  part  of  the  locomotive." 

The  special  Issues  submitted  by  the  court 
and  the  answers  of  the  jury  thereto  are  as 
follows : 

"Question  1.  Did  the  flange  on  the  right- 
hand  lead  truck  wheel  have  a  fiat  vertical  sur- 
face one  inch  or  more  from  the  tread  of  the 
wheel  when  tested  by  the  rale  prescribed  by 
the  Interstate  Commerce  Commission?  An- 
swer: Yes. 

"Question  2.  If  you  answer  question  No.  1 
Tes,'  then  answer  this  question:  Was  the 
condition  of  tlie  flange  the  proximate  cause,  or 
one  of  the  proximate  causes,  of  the  derailment? 
Answer:  Yes. 

"Question  No.  3.  Was  the  flange  of  the  wheel 
worn  sharp  or  vertical?    Answer:  Yes. 

"Question  No.  4.  If  you  answer  question  No. 
3  'Yes,'  then  state  the  reason  for  the  flange  be- 
;^  worn  or  vertical.  Answer:  Truck  out  of 
tiam;  too  much  pressure  on  right  lead  wheel. 

"Question  No.  6.    If  you  answer  question  No. 
3  'Yes,'  then  answer  this  question:    Was  the 
sharp  or  vertical  condition  of  the  flange,  if  it 
"(a)  Forged  steel  or  steel-tired  wheels  with  ;  was  sharp  or  vertical,   one  of  the  proximate 
any  of  the  following  defects  shall  not  be  con-  ;  causes  of  the  derailment?    Answer:  Yes. 
tinued  in  service:  I     "Question  No.  6.     Was  the  switch  point  in 

"(b)  Loose  wheels;    loose,  broken  or  defeo- 1  the   track  in  a  reasonably  safe  condition  for 
tive  retaining  rings  or  tires;  broken  or  cracked  |  use?    Answer:  Yes." 
hubs,  plates  or  bolts.  '      „.  .  j.   ,  ^.        ,  ^ 

"(c)  SUde  flat  spot  2%  inches  or  longer;  or !  The  amount  awarded  was  apportioned  by 
if  there  are  two  or  more  adjoining  spots,  each !  the  Jury  to  the  widow  and  five  of  the  chll- 
2  inches  or  longer.  dren,  but  any  recovery  was  denied  the  three 

"(d)  Defective  tread  on  account  of  cracks  or   adult  children. 


shelled  out  spots  2%  inches  or  longer,  or  so 
nameroos  as  to  endanger  the  safety  of  the 
wheel. 

"(e)  Broken  flange. 

"(f)  Flange  worn  to  fifteen-sixteenths  inch 
above  the  tread,  or  having  flat  vertical  surface 
one  inch  or  more  from  tread;  tread  worn  five- 
sixteenths  indi;  flange  more  than  one  and  one- 
half  inches  from  tread  to  top  of  flange  or  thick- 


The  engine  of  the  passenger  train  was  sud- 
denly derailed  and  turned  over,  according  to 
the  evidence,  at  a  point  about  700  feet  west 
of  the  Union  Depot  in  the  city  of  Texarkana; 
and  T.  O.  Alien,  the  flreman,  was  scalded  and 
bruised  to  the  extent  that  he  died  within  a 
few  hours  afterwards.  The  train  was  run- 
ning at  about  10  or  12  miles  an  hour.    The 
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switch  had  been  set  for  the  train  to  go  down 
track  22  to  the  station.  As  the  «iglne,  at  the 
point  of  the  switch,  headed  up  track  22  the 
front  right-band  wheels  of  the  pony  track 
of  the  engine  suddenly  got  oflF  the  rail ;  and 
the  rear  wheels,  on  hitting  the  frog  of  the 
switch,  left  the  rail,  and  the  engine  then  turn- 
ed oyer  on  its  side.  Appellant's  yard  switch- 
man testified: 

"I  had  the  switches  set  before  the  train  was 
due.  When  the  engine  got  in  sight  I  gave  the 
signal  to  come  ahead.  It  passed  me  before  it 
was  derailed.  I  noticed  fire  from  the  grinding 
of  the  wheel  on  the  rail  nnder  the  truck  of  the 
engine.  I  knew  It  was  nnnsnal.  I  tried  to 
catch  the  engineer's  eye  to  give  him  a  signal  to 
stop,  but  be  failed  to  look  back.  The  engine 
ran  about  three  engine  lengths  after  I  saw  the 
fire  flying  under  it,  before  it  turned  over.  The 
engine  turned  over  between  track  21  and  22, 
and  on  its  left  side.  *  *  *  The  engine  was 
derailed  about  12  or  14  Inches  from  the  points 
of  the  switch,  headed  op  track  22,  where  I  first 
found  any  marks.  *  *  •  There  was  no  ob- 
struction on  the  track  where  the  engine  was 
derailed.  The  switches  were  all  properly  lined 
np,  and  there  was  no  cause  there  for  the  de- 
railment." 

It  appears  that  the  cause  of  the  derailment 
was  looked  into  about  "twenty  minutes  after 
the  engine  turned  over."  The  evidence  strong- 
ly goes  to  show  that  "the  right  front  pony 
truck  wheel  was  the  first  wheel  to  get  off  the 
rail."  Physical  marks  on  the  ball  of  the 
rail  showed  "kind  of  a  catting  mark"  that 
the  flange  of  the  wheel  made  on  the  top  of 
the  rail.  The  flange  on  this  wheel  showed 
"a  worn  flange,  or  vertical,  sharp  flange  Is 
the  common  term."  And,  as  further  said, 
"the  bevel  had  worn  off  and  it  had  become 
vertical,  which  would  cause  It  to  ran  off  the 
track,  as  it  did,"  and  "the  flange  was  worn 
Just  about  to  the  center  of  the  flange,  half  of 
It  worn  away,  or  nearly  half."  "A  vertical 
flange"  is,  as  shown,  when  "the  flange  be- 
comes right-angle  to  the  tread  of  the  wheel." 
It  was  testified  that  "the  flange  on  the  other 
wheel  was  not  bright"  "The  bright  part  Is 
the  part  we  call  verticaL"  The  witness  Hol- 
loway  testified: 

"I  was"  for  about  seven  years  "derk  In  the 
locomotive  and  car  departments  and  storekeeper 
and  wheel  inspector.  •  •  •  A  vertical  or 
straight  flange  will  not  keep  the  wheel  on  the 
rail.  Beveled  flanges  cause  the  wheels  to  move 
laterally  around  curves,  whereas,  if  vertical, 
flanges  have  tendency  to  dimb  any  defect  on 
the  rail  and  get  oS.  In  going  around  sharp 
curves,  won't  hardly  stay  on;  they  get  off.  I 
looked  at  the  wheel  at  the  time.  I  thought  it 
had  been  worn  out;  thought  it  was  a  bad 
wheel.  To  my  mind  it  was  not  a  good  wheel. 
In  my  judgment  I  did  not  think  it  was  a  good 
wheri  to  be  a  lead  wheel  under  a  locomotive, 
because  the  bevel  had  worn  off  and  it  bad  be- 
come vertical,  which  would  cause  it  to  run  off 
the  track,  as  it  did.  *  *  *  I  thought  that 
was  a  condemnaUe  wheel.    •    •    •    Tbe  flange 


was  worn  just  about  to  the  center  of  the  flange ; 
half   of   it   was   worn    away,    or   nearly   half. 

*  *  *  I  think  the  flange  of  this  wheel  was 
worn  practically  to  the  center  line.  That  means 
half  of  the  throat  side  worn  away.  The  portioD 
that  was  left  was  straight  down,  perpendicolar 
to  the  tread  of  the  wheel.  *  *  *  It  should 
not  wear  to  that  center  line;  would  be  danger- 
ous when  it  wears  to  center  line,  I  would  say. 

•  *  •  I  was  present  when  the  Master  Car 
Builders'  gauge  was  applied  to  the  flange  on 
that  wheel.  It  lacked  a  very  small  fraction  of 
coming  down  to  the  tread  of  the  wheel.  It  was 
a  very  small  fraction.  It  lacked  about  one- 
eighth  of  an  inch  of  coming  down  to  tiie  tread 
of  the  wheel.  The  gauge  did  not  go  down  com- 
pletely. I  did  not  measure  how  far  it  went 
down.  It  was  approximately  one-eighth  of  an 
inch  until  it  got  to  the  throat  of  the  flange.  I 
think  it  came  up  to  the  standard  rules,  accord- 
ing to  all  that  discussion  we  had  with  the  rail- 
way officials." 

The  witness  Neville  testified  that  be  bad 
experience  "as  a  locomotive  fireman,  and  ran 
a  switch  engine  and  an  engine  on  the  road 
also."  The  witness  further  said  he  examined 
the  wheel.    He  said: 

"I  examined  a  part  of  the  flange  of  that  wheel 
he  showed  me.  I  suppose  I  examined  about 
eight  Inches  of  the  flange — part  of  the  cirde 
of  the  wheel.  The  flange  was  worn.  It  was 
what  I  would  call  a  sharp  flange.  I  mean  by 
a  sharp  flange,  not  one  worn  clear  to  the  tip. 
I  mean  a  flange  where  the  bevel  is  worn  in  the 
throat  I  mean  a  flange  worn  to  a  straight  edge 
going  up  to  where  the  fiange  comes  down  to 
tread  of  the  wheel;  the  bevel  practically  worn 
oS.  *  *  *  I  never  tested  a  fiange  with  one 
of  those  gauges.  I  would  consider  a  gauge 
more  reliable  than  testing  with  the  eye  alone." 

The  witness  Mayes  testified : 

"I  went  to  Texarkana  with  Mr.  Casey  to  ex- 
amine the  wheel.  While  I  was  there  I  saw  a 
metal  gauge  for  ganging  wheel  flanges  applied 
to  the  wheel,  just  like  the  one  you  have  in 
your  hand.  When  the  'V  part  of  the  gauge  was 
applied  to  the  flange  it  went  over  the  flange. 
While  I  was  there  Mr.  Casey  made  a  plaster 
cast  of  the  wheel.  I  waa  not  right  at  the  spot 
when  he  made  the  cast,  because  I  was  looking 
for  an  engine  to  come  back  around  the  T.'  I 
saw  the  plaster  cast  taken  off;  saw  it  applied 
to  the  wheel.  The  cast  you  hold  in  your  hand 
is  the  plaster  cast  referred  to.  In  applying 
the  plaster  to  the  wheel  it  extended  over  to  the 
edge  of  the  flange  to  the  inside  edge." 

The  plaster  cast  was  before  the  witness  at 
the  time  this  testimony  was  given.  The 
witness  McIClernan,  a  division  foreman,  tes- 
tified: 

"Yon  have  what  appears  to  be  a  plaster  east 
In  your  hand.  If  it  is  a  correct  cast  of  the 
flange  there,  it  would  be  a  condemnable  wheel, 
and  I  would  order  it  taken  out  if  under  my  ob- 
servation." 

The  witness  McDermott,  foreman  of  the 
shops,  testified: 


Digitized  by 


Google 


Tex.) 


LANCASTER    T.    ALLEJN 
(!(1  B.W.) 


161 


"The  pattern,  as  shown  by  the  plaster  cast, 
shows  a  bad  wheel.  The  pattern  you  have  here 
shows  a  straisbt  flange." 

The  evidence  on  the  part  of  appellant 
strongly  went  to  show  that  when  the  gauge 
was  applied  to  the  wheel  itself  it  disclosed 
that  the  flange  of  the  wheel  was  not  oondem- 
nable  nnder  the  rule. 

There  la  evidence  to  show  by  circumstances 
that  the  front  truck  of  the  engine  was, 
and  had  for  some  time  Oeeaa,  out  of  tram,  or 
QOt  squarely  or  properly  adjusted,  to  the 
extent  of  causing  the  front  wheel  to  press  and 
grind  against  the  rail,  and  to  cause  the  wheel 
in  its  worn  condition  to  climb  the  rail  at  the 
switch  or  curve  and  derail  the  engine.  The 
witness  Faulkner,  a  wheel  inspector  and  gen- 
eral foreman,  testified: 

"With  tlie  lead  wheel  flange  wearing  away  to 
the  extent  it  was,  almost  vertical  down  to  the 
throat,  if  not  quite  so,  and  the  other  flange 
not  grinding  away,  that  truck  would  not  be  in 
good  condition  to  operate.  The  two  wheels 
ought  to  wear  something  about  alike.  If  they 
did  not  it  would  show  something  wrong.  With 
the  wheel  binding  .against  the  rail  frcsn  any 
cause  ao  as  to  wear  the  flange  away,  that  bind< 
ing  would  have  a  tendency,  if  it  got  to  a  worn 
switch  point  or  chipped  out  or  broken  switch 
point,  to  climb  the  rail.  If  it  come  to  any  de- 
fect in  the  rail,  it  would  be  liable  to  dimb  it, 
and  that  would  wreck  the  train."   . 

The  witness  McDermott,  foreman  of  the 
mechanical  department,  testified: 

"The  flange  on  the  left  front  wheel  was  not 
worn  as  straight  as  the  one  on  the  right-hand 
side.  Some  of  the  things  that  make  the  flange 
wear  straight  is  because  they  would  not  be  in 
tram;  that  is,  exactly  square.  That  causes 
considerable  pressure  of  tbe  wheel  against  the 
rafl.  If  the  flange  got  worn  bad  enough  it  would 
cause  it  to  dimb  the  rail.  Some  of  the  things 
that  make  the  flange  on  one  end  of  the  axle 
wear  straight  while  the  other  would  not,  is 
because  not  in  tram." 

The  witness  Dog^enhart,  switchman,  tes- 
tified: 

"I  had  the  switches  set  before  the  train  was 
due.  •  •  •  I  noticed  fire  from  the  wheels 
grinding  on  the  rails  or  trucks  or  something 
under  the  engine;  that  is  the  first  thing  I  no- 
ticed of  anything  unusual.  I  merely  saw  fire 
flying  from  something  unusual.  The  engine  was 
deraned  about  12  or  14  inches  from  the  points 
of  the  switch.  I  noticed  all  the  wheels.  The 
flange  on  the  right-hand  front  truck  wheel  was 
worn  some,  bnt,  not  being  an  expert,  I  could 
not  ten  whether  it  was  worn  to  unsafe^  or  not. 
It  was  worn  so  that  it  vras  not  beveled  like 
the  wheel  on  the  other  side.  •  •  •  If  the 
rails  were  too  close  together,  that  eonld  have 
caused  the  derailment  If  the  lead  truck  of  the 
engine  had  been  Improperly  lined,  this  fact 
might  have  caused  the  derailment  I  have  nev- 
er formed  a  conclusion  of  what  caused  the  de- 
railment" 


There  is  evidence,  we  oondude,  to  war- 
rant the  findings  of  the  Jury  and  to  support 
the  Judgment  of  the  court 

Preudergast  &  Frendergast,  of  Marshall, 
for  appellant 

S.  P.  Jones,  of  Marshall,  for  appellee. 

LEVT,  J.  (after  stating  the  facts  as  above). 
[I]  Tbe  court  submitted  to  the  Jury,  and 
appellant  predicates  error  on  the  following 
question  for  answer : 

"Did  the  flange  on  the  right-hand  lead  truck 
wheel  have  a  flat  vertical  surface  one  inch  or 
more  from  the  tread  of  the  wheel  when  tested 
by  the  rule  prescribed  by  the  Interstate  Com< 
merce  Commission?" 

Rule  146,  i  f,  being  "the  rule"  referred  to  in 
the  instruction,  provided  that  "steel-tired 
wheels,"  °  like  the  one  in  controversy,  "shall 
not  be  continued  In  service"  with  "any  of  the 
following  defects:"  of  "flange,"  as  claimed  in 
this  case,  "having  flat  vertical  service  one 
Inch  or  more  from  tread."  And  tbe  question 
required  the  Jury  to  determine  from  the 
evidence  whether  or  not  "the  fiange  on  the 
right-hand  lead  truck  wheel"  was,  in  point 
of  fact,  in  a  prohibited  condition  for  use  in 
the  service,  "when  tested  by  the  rule  pre- 
scribed by  the  Interstate  Commerce  Commis- 
sion." The  rule  was  in  evidence  before  the 
Jury,  as  was  also  the  regulation  requiring 
that  the  determination  of  worn  fianges  shall 
be  made  by  a  prescribed  metal  gauge  or 
measurement;  and  the  metal  gauge  was  In- 
troduced in  evidence,  and  witnesses  testified 
respecting  whether  or  not  the  flange  of  the 
wheel  In  controversy  was  defective  when  the 
metal  gauge  was  applied  to  It  The  language 
of  the  question  permitted,  and  the  Jury  could 
reasonably  understand,  that  it  required  them 
to  consider  all  the  evidence  respecting  the 
metal  gauge  and  the  measurement  of  the 
flange  of  the  wheel  by  the  metal  gauge  in 
determining  whether  or  not  the  condition 
of  tbe  flange  violated  the  plain  provision  of 
the  rule.  It  did  not  exclude  from  the  con- 
sideration  of  the  Jury,  as  contended  by  ap- 
pellant, the  measurement  of  the  fiange  by 
the  metal  gauge.  The  term  "when  tested  by 
the  rule,"  as  used,  includes  and  refers  to  the 
method  of  measurement  adopted  and  required, 
and  was  intended  to  have  that  restrictive 
meaning.  It  Is  believed  there  was  no  revers« 
Ible  error  in  the  charge,  and  assignments  Noa. 
2  and  4  are  overruled,  t^ncaster  v.  Allen, 
110  Tex.  213,  217  S.  W.  1032. 

[2]  The  appellant  requested  and  complains 
of  tbe  refusal  of  the  court  to  give  the  fol- 
lowing special  charge: 

"In  this  case  it  appears  without  contradiction . 
that  the  flange  of  the  wheel  on  the  engine  in 
question  complied  with  the  standard  established 
by  the  Interstate  Commerce  Commission  under 
the  act  of  Congress,  and  therefore  the  jury 
cannot  find  that  the  railroad  company  was  neg- 
ligent in  that  regard." 
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The  evidence  ralees  tbe  Issue,  we  conclude, 
at  the  flange  of  the  wheel  In  evidence  be- 
ing In  a  condition  prohibited  by  the  rule 
established  by  the  Interstate  Commerce  Com- 
mission. Appellant  showed  by  several  wit- 
nesses that  the  flange  of  the  wheel,  when  the 
metal  gauge  or  measurement  was  applied,  met 
and  was  within  the  requirement  of  the 
rule.  Appellee,  though,  showed  by  several 
witnesses  that  in  their  opinion,  from  an  ac- 
tual observation  and  examination  of  the 
wheel,  though  not  tested  by  the  metal  gauge, 
the  wheel  was  condemnable  imder  the  rule. 
And  the  appellee,  following  this  testimony, 
then  showed  by  the  evidence  of  the  witness 
Mayes  that  a  plaster  cast  was  taken  of  the 
wheel.  The  witness  said:  "I  saw  the  plaster 
cast  taken  off;  saw  it  applied  to  the  wheel. 
The  cast  you  hold  in  your  hand  Is  the  plas- 
ter cast  referred  to."  And  then  appellee  of- 
fered several  witnesses,  who  testified  that 
the  plaster  cast,  when  the  metal  gauge  Is  ap- 
plied to  it,  shows  a  flange  condemnable  and 
prohibited  by  the  rule. 

(3]  The  plaster  cast  was  sufficiently  proven 
to  make  It  the  basis  of  having  the  witnesses 
testify  that  It  showed  by  measurement  of  the 
metal  gauge  that  the  wheel  of  which  It  was 
a  cast  showed  a  condition  prohibited  by  the 
rule.  Assignments  Nos.  1  and  3  are  over- 
ruled. 

[4]  The  appellant  challenges  questions  and 
answers  Nos.  3  and  4.  In  view  of  the  plead- 
ing and  evidence,  the  effect,  we  think,  of  these 
answers,  and  the  real  meaning  to  be  given,  is  a 
finding  by  the  Jury  that  the  "truck"  of  the 
engine  was  "out  of  tram,"  making  "too  much 
pressure  on  the  right  lead  wheel"  to  the  ex- 
tent and  degree,  in  point  of  fact  of  wearing 
the  flanges  of  the  wheel  "sharp  or  vertical," 
proximately  causing  the  derailment  It  was 
alleged,  and  the  circumstances  of  the  case 
went  strongly  to  show,  that  the  front  truck 
of  the  engine  was,  "out  of  tram,"  or  not  prop- 
erly adjusted,  and  by  reason  thereof  had 
caused  the  front  wheel  to  grind  against  the 
rail  long  enough  to  wear  the  flange  to  the 
extent  that  It  would  easily  climb,  as  it  did, 
the  rail  on  a  sharp  curve,  as  in  evidence, 
causing  derailment  When  the  engine  passed 
the  yard  switchman,  Just  before  derailment, 
he  saw  "fire  from  the  grinding  of  the  wheel 
on  the  rail."  And  this  finding  of  fact  would, 
of  Itself,  support  the  Judgment  In  this  case. 
Rule  143  of  the  Commission  provided  that 
"trucks  shall  be  maintained  In  safe  and  suit- 
able condition  for  service."  The  wheel  being 
worn  is  merely  a  result  of  the  "truck  being 
out  of  tram,"  as  found  by  the  Jury ;  and  the 
liability,  in  this  phase  of  the  case,  would 
arise,  not  upon  the  condition  of  the  wheel, 
but  upon  "the  truck"  being  in  a  condition  not 
authorized  by  the  rule  of  the  Commission, 
and  thus  proximately  dausing  the  derail- 
ment. Assignments  of  error  Nos.  6,  6,  and  8 
are  overruled. 


{5]  The  tenth  assignment  of  error  predi- 
cates error  upon  allowing  appellee  to  prove, 
over  objection,  that  the  deceased  was  In  line 
of  promotion  from  fireman  to  engineer.  The 
proposition  is: 

"The  chance  of  a  locomotive  fireman  46  years 
old  to  a  promotion  to  a  position  with  a  better 
salary  is  too  speculative,  remote,  and  nncertain 
to  be  the  basis  for  increasing  .the  damages  to 
be  found  by  the  Jury  caused  by  his  death." 

The  evidence  shows  that  deceased  was  In 
line  of  promotion.  This  evidence  has  been 
permitted  under  the  rule  in  Texas,  and  no 
reason  Is  perceived  why  it  idiould  not  apply 
simply  because  the  instant  case  is  a  cause  of 
action  arising  under  the  law  of  Congress. 
The  assignment  is  overruled. 

We  have  considered  each  of  the  remaining 
assignments,  and  concluded  that  they  should 
be  overruled.  Assignments  numbered  7  and 
11  to  17  inclusive  are  overruled. 

The  judgment  ia  affirmed. 


ADAMS  et  al.  v.  HENRY  et  al.    (No.  1807.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 
May  4,  1921.)    , 

1.  Wills  «=>665— Right  of  deviseo  not  affeoUd 
by  his  statement  before  testatrix's  death  nor 
by  sabsequant  belief  of  -one  ontitled  to  bonoUt 
under  condition  of  will. 

One  to  whom  a  will  devised  land  with  pro- 
vision that  his  sisters  were  to  have  a  home 
there  when  needed,  and  that  if  he  did  not  comply 
with  the  condition,  but  refused  to  give  them  a 
home  when  sick  or  out  of  employment,  the  land 
should  be  divided  equally  between  them,  having 
after  death  of  testatrix  accepted  under  the  will, 
his  interest  in  the  land  was  not  affected  either 
by  any  statement  of  bis  before  testatrix's  death, 
when  his  rights  were  not  fixed,  that  his  sisters 
should  not  have  a  home  there,  nor  by  the  fact 
that  after  such  death  one  of  them,  who  would 
have  had  a  right  to  go  there  for  a  home,  did 
not  seek  it,  believing  from  what  he  had  so  pre- 
viously said  that  it  would  be  refused. 

2.  Wills  €s>658  —  Devise  held  to  vest  fee  on 
condition  subsoquont. 

A  will,  which  gave  land  to  testatrix's  neph- 
ew "H.  (with  express  understanding  that  his 
sisters  are  to  have  a  home  there  whenever  they 
need  one,  I  put  this  in  so  my  brother's  children 
will  all  have  a  home  to  go  to  should  misfortune 
come  to  them),  to  have  and  to  hold  his  heirs 
and  assigns  forever  provided  he  comply  with  the 
conditions  herein  mentioned,  but  if  he  refuses 
to  give  them  a  home  (I  do  not  mean  he  is  to 
support  them,  but  a  home  free  of  charge  when 
sick  or  out  of  employment)  it  shall  be  divided 
equally  between  them,"  held  not  to  create  a  con- 
dition precedent,  but  to  vest  the  fee  in  the 
nephew,  on  a  condition  subsequent,  a  defeas- 
ance in  case  of  a  refusal  of  a  home  when  need- 
ed and  requested;  Be  v.  St.  art.  1106,  providing 
that  an  estate  devised  shall  be  deemed  in  fee 
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■Imple  If  a  lesser  be  oot  limited  by  express 
words  or  does  not  appear  by  construction  or 
operation  of  law,  and  the  words  in  parentheses 
being  part  of  the  defeasance  clause. 

S.  Wills  «3>66S  — Word  "refuse"  In  condKloa 
of  will  cannot  be  oonstniad  as  "fall." 

As  words  can  be  changed  in  a  will  only  when 
it  will  effectuate  a  dearly  apparent  intent  of 
testator,  the  word  "refuse"  in  a  devise  with 
provision  that,  if  devisee  refuse  a  home  to  his 
sisters  when  sick  or  out  of  employment,  the 
land  shall  be  divided  equally  between  them,  can- 
not be  changed  to  "fail." 

Appeal  from  District  Court,  Grayson  Coun- 
ty ;  Silas  Hare,  Judge. 

Suit  by  liula  Adams  and  others  against 
liazle  Henry  and  anotber.  Judgment  for 
defendants,  and  plalntUfs  appeal.    Affirmed. 

Webb,  Gantrell  &  Webb  and  Wood,  Jones 
&  Hassell,  all  of  Sherman,  for  appellants. 

J.  H.  Kandell,  of  Denlson,  and  McReynolds 
&  Hay,  of  Sherman,  for  appellees. 

HUFF,  C.  J.  We  adopt  the  statement  of 
the  trial  court  In  his  findings  of  fact  and 
conclusions  of  law: 

"I.  Suit  instituted  December  8,  1916,  by  Lula 
Adams  and  husband,  Ava  Throckmorton  and 
husband,  Katie  Parsons  and  husband,  and  Bert 
Mitchell,  as  plaintiffs,  against  Lizzie  Henry  and 
Frankie  B.  Henry,  defendants,  in  trespass  to  try 
title  and  partition  100  acres  of  land  in  Grayson 
county.  By  amendment  plaintiffs  asked  that 
the  will  of  Mrs.  Mary  McOloy  be  construed  by 
the  court  and  in  the  alternative  that  judgment 
be  entered  decreeing  plaintiffB  the  right  of  a 
home  on  said  land.  Defendants  duly  entered  a 
general  denial,  plea  of  not  guilty,  and  specially 
replied  to  the  allegations  in  plaintifTs  petition. 

"H.  Mary  McCloy  was  the  owner  of  the  land 
described  in  plaintiffs'  petition,  by  deed  frcnn 
Isaac  liinley,  of  date  December  1,  1882,  re- 
corded in  Volume  55,  p.  307,  deed  records  of 
Grayson  county. 

"HI.  On  September  17,  1804,  Mary  McCloy 
made  the  will  which  is  under  consideration  in 
this  case. 

"IV.  Mary  McCloy  died  October  0,  1904,  and 
said  will  was  duly  probated  in  the  state  of  Mich- 
igan, and  is  recorded  in  Volume  236,  p.  67, 
Grayson  county  deed  records,  whereby  she  dis- 
posed of  the  land  in  controversy  in  this  suit, 
and  the  following  portion  of  the  will  germane 
to  this  inquiry  reads  as  follows:  'I  give  and 
bequeath  to  my  brother's  wife,  Jane  Heniy, 
all  of  my  real  estate  situated  in  the  state  of 
Texas,  consisting  of  160  acres  of  land  in  Gray- 
son county,  Texas,  being  all  of  the  quarter  No. 
4  and  being  the  S.  E.  quarter  of  section  2,  Uni- 
versity League  No.  12,  to  have  and  to  hold 
dnring  her  lifetime.  At  her  death  to  her  son, 
Frank  Henry  (with  express  understanding  that 
his  sisters  are  to  have  a  home  there  whenever 
they  need  one,  his  sister,  Jessie  Mitchell's  three 
children  induded.  I  put  this  in  ao  my  brother's 
children  will  all  have  a  home  to  go  to  should 
misfortune  come  to  them  in  life's  journey).  To 
have  and  to  hold  his  heirs  and  assigns  forever 
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provided  he  comply  with  the  conditions  herein 
mentioned,  but  if  he  refuses  to  give  them  a 
home  (I  do  not  mean  he  is  to  support  them, 
but  a  home  free  of  charge  when  sick  or  out  of 
employment)  it  shall  be  divided  equally  between 
them.' 

"V.  The  parties  referred  to  in  the  foregoing 
extract  from  the  will  of  Mrs.  McCloy  are  Jane 
Henry  (wife  of  the  brother  of  said  Mary  Mc- 
Cloy); Frank  Henry  (son  of  Jane  Henry); 
Ada  Throckmorton  (daughter  of  Jane  Henry 
and  sister  of  Frank  Henry) ;  Lula ,  Adams 
(daughter  of  Jane  Henry  and  sister  of  Frank 
Henry) ;  Kate  Mitchell  Parsons  (granddaughter 
of  Jane  Henry  and  daughter  of  Jessie  Mitchell) ; 
H.  B.  Mitchell  (grandson  of  Jane  Henry  and 
son  of  Jessie  Mitchell).  There  were  other  chil- 
dren of  Jane  Henry,  also  of  Jessie  ^ilitch.ell,  but 
they  died  without  issue,  and  their  sole  heirs 
are  parties  to  this  suit. 

"VI.  Jessie  Mitchell  died  June  4,  1885. 

"VII.  Jane  Henry  died  August  3,  1913. 

"Vm.  Frank  Henry  died  July  21,  1917,  leav- 
ing  as  his  sole  surviving  heirs  a  wife,  Lizzie 
Henry,  and  a  child,  Franlue  B.  Henry.  This 
child  was  bom  after  the  death  of  said  Frank 
Henry. 

"IX.  Frank  Henry  and  his  wife  were  occu- 
pying the  land  in  controversy  as  a  homestead 
at  the  time  of  his  death,  and  the  surviving 
wife,  Lizzie  Henry,  and  child,  Frankie  B.  Hen- 
ry, are  now  and  ever  since  his  death  have  been 
occupying  it  as  a  home. 

"X.  Bert  MitcheU  testified  that  his  mother 
made  application  for  a  home  on  this  property 
when  she  was  sick  in  Shenman.  This  was  be- 
fore the  death  of  Mrs.  McCloy.  Bert  Mitchell 
further  testified  that  at  the  time  of  his  mother's 
death  his  sister  made  application  for  a  home  on 
this  property.  Furthermore,  that  at  this  time 
he  has  no  home  of  his  own.  Mrs.  Ada  Throck- 
morton testified  that  she  is  63  years  old;  owns 
a  piece  of  land  in  Oldahoma  that  is  heavily  mort- 
gaged, and  that  she  never  made  application  to 
Frank  Henry  for  a  hoime  on  this  property. 
Mrs.  Lula  Adams  testified  that  she  never  lived 
on  this  property  after  Mrs.  McCloy 's  death; 
used  to  go  there  every  year  and  sometimes 
oftener;  that  she  has  no  property;  that  she 
has  no  home  and  could  use  this  property;  that 
she  has  a  husband  who  supports  her;  that  she 
knew  about  the  will  ever  since  it  was  made. 
Her  mother  had  a  copy  of  it  in  her  trunk,  and 
witness  had  heard  her  mother  read  the  will  to 
Frank  Henry,  and  Frank  Henry  knew  of  the 
will  before  Mrs.  McCloy's  death.  Mrs.  Kate 
Parsons  testified  that  she  is  the  daughter  of 
Jessie  Mitchell;  that  her  mother  had  been  sick 
about  two  months  when  she  died  in  Sherman; 
that  since  Mrs.  McCloy's  death  witness  had 
needed  a  home  altogether  about  two  or  three 
years;  that  the  reason  she  did  not  go  on  the 
place  and  make  application  for  a  home  there 
was  that  Frank  Henry  told  her  to  leave  and 
never  come  back;  that  Frank  Henry  had  re- 
fused witness  and  the  mother  of  witness  and 
the  sister  of  witness  the  right  to  occupy  this 
place  as  a  home;  these  refusals  were  all  be- 
fore the  death  of  Mrs.  McCloy;  that  no  ap- 
plication had  been  made  to  Frank  Henry  by 
witness  for  permission  to  live  on  the  place  since 
the  death  of  Mrs.  McCloy  for  the  reason  that 
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the  witness  knew  from  previoas  conduct  and 
statements  of  Frank  Henry  that  such  applica- 
tion would  6e  refused;  that  witness  had  no 
property  and  is  in  need  of  this  property  as  a 
home.  Mrs.  Uzzie  Henry  testified  that  she  is 
the  surviving  wife  of  Frank  Henry.  They  mar- 
ried December  8,  1914,  and  he  died  July  21, 
1916.  The  child  was  born  August  19,  1915; 
that  the  defendant  Frankie  B.  Henry  is  the 
only  living  child  of  the  deceased  Frank  Henry. 
"XI.  None  of  tile  plaintiffs  herein  have  ever 
made  application  to  Frank  Henry  for  a  home 
upon  said  i^remises  since  the  death  of  Mrs.  Mc- 
Cloj.  There  is  no  evidence  to  the  effect  that 
either  of 'the  plaintiffs  are  sick  or  out  of  em- 
ployment, nor  is  there  any  evidence  that  tbey 
have  ever  been  sick  or  ont  of  employment  and 
as  a  consegnence  made  application  to  Frank 
Henry  for  a  home  on  said  premises.  There  is 
nothing  in  this  record  tending  to  show  that 
Frank  Henry,  since  the  death  of  Mrs.  McCloy,  ■ 
refused  to  give  either  of  plaintiffs  herein  a  home  ' 
on  this  property,  free  of  charge  when  they  \ 
were  sick  or  ont  of  employment 

"Conclusions  of  Law. 

"1.  The  clear  interpretation  of  the  will  of 
Mrs.  McCloy  is: 

"(a)  A  life  estate  to  Jane  Henry. 

"(b)  The  right  of  plaintiffs  herein  to  have 
a  home  on  said  premises  when  they  needed  it, 
and  this  need  is  defined  to  be  when  tbey  are 
sick  or  out  of  employment,  and  this  right  of 
occupancy  extends  to  each  of  the  plaintiffs 
during  their  life  and  is  not  restricted  to  the 
life  of  Frank  Henry. 

"(c)'  Fee-simple  tide  to  Frank  Henry,  con- 
ditioned that  he  permit  the  plaintiffs  herein  to 
have  a  home  upon  said  premises  free  of  charge 
when  they  are  sick  or  out  of  employment. 

"2.  Frank  Henry  never  refused  to  give  plain- 
tiffs a  home  on  said  property  free  of  charge 
when  they  were  sick  or  out  of  employment  since 
the  death  of  Mrs.  McCloy,  and,  Frank  Henry 
now  being  dead,  a  forfeiture  under  the  terms 
of  the  will  becomes  impossible.  The  acts  and 
statements  of  Frank  Henry  before  the  death 
of  Mrs.  McCloy  and  before  her  will  became  ef- 
fective cannot  be  taken  as  evidence  of  what 
his  attitude  would  be  after  the  will  became 
effective.  In  order  for  htm  to  be  subjected  to 
the  forfeiture  clause  of  the  will,  he  must  have 
been  called  upon  to  act  after  the  will  became 
effective  and  when  he  was  in  position  to  act  with 
authority.  Declarations  of  his  before  the  death 
of  Mrs.  McCloy  before  he  had  any  authority  to 
permit  or  deny  them  the  occupancy  of  the  prem- 
ises has  no  probative  force  on  the  question  of 
what  his  attitude  or  conduct  would  be  after  the 
will  was  given  vitality  and  he  was  vested  with 
the  power  to  act. 

"3.  Fee-simple  title  to  this  land  Is  vested  in 
the  child,  Frankie  B.  Henry,  subject  to  the  life 
estate  of  the  widow,  Lizzie  Henry. 

"4.  The  plaintiffs  herein  are  not  entitled  to 
any  of  the  relief  prayed  for,  for  the  reason  that 
the  conditions  set  forth  in  the  will  which  would 
give  them  the  right  of  occupancy  of  the  place 
as  a  home  are  not  shown  to  have  ever  arisen. 
Should  the  plaintiffs  herein  ever  need  a  home  on 
the  premises,  they  are  entitled  to  it  free  of 
charge  when  they  are  sick  or  out  of  employment, 
but  only  so  long  as  they  are  sick  or  out  of  em- 


ployment. This  is  a  right,  however,  that  is  per- 
sonal to  them  and  cannot  pass  to  their  heirs  or 
assigns.  The  said  rights  of  plaintiffs  are  a 
charge  against  the  land  in  controversy,  but  is 
not  to  interfere  with  the  homestead  right  9t 
the  defendant  lis^e  Henry. 

"S.  Therefore  the  judgment  of  the  court  ia 
that  the  plaintiffs  take  nothing  by  their  suit  and 
that  they  be  adjudged  to  pay  the  costs;  that 
the  defendant  Frankie  B.  Henry  be  vested  with 
the  title  in  fee  simple  to  the  land  in  controver- 
sy, subject  to  the  life  estate  of  the  defendant 
Lizsie  Henry." 


[1]  Aasignments  from  1  to  4,  inclusive,  pre- 
sent as  error  the  action  of  the  court  in  sus- 
taining objections  to  the  evidence  of  Bert 
Mitchell,  to  the  effect  that  Frank  Henry  told 
Jessie  Mitch^  that  she  nor  her  children 
should  ever  come  on  the  premises  in  contro- 
versy, and  bU  further  testimony  that  he 
knew  of  his  mother  and  slater  making  appli- 
cation to  Frank  Henry  for  a  home  on  the 
premises,  and  that  he  refused  them  and  told 
them  tbey  should  never  have  a  home  on  the 
premisee ;  and  rejected  the  testimony  of  Mrs. 
Kate  Parsons  that  her  mother  with  three 
small  children  owned  no  home  at  the  time 
and  made  application  to  Frank  Henry  for 
one  and  he  refused  them  and  that  they  should 
never  come  there;  also,  her  testimony  to  the 
effect  that  she  bad  been  In  need  of  a  home, 
bat  did  not  go  oa  the  place  and  make  appli- 
Cfttion  because  of  the  previous  conduct  of 
Frank  Henry  towards  ber  mother  and  her 
and  the  slater.  The  objections  made  and  sus- 
tained to  the  refusal  by  Henry  to  permit 
the  parties  on  the  premises  was  that  it  oc- 
curred at  a  time  when  he  was  living  with 
his  mother,  Jane  Henry,  and  under  the  ex- 
press provisions  of  the  will  be  was  not  given 
the  use  and  occupancy  of  the  place  and  bad 
no  right  to  grant  or  refuse  the  parties  a 
home  thereon  at  that  time.  That  at  that 
time  the  will  was  not  in  force  and  effect. 
Mrs.  McCloy  was  then  alive  and  no  action 
had  been  taken  on  the  will  or  could  have 
been  taken  at  tbat  time.  One  of  the  parties, 
Mrs.  Lula  Adams,  bad  testified  that  Frank 
Henry  knew  of  the  will  and  its  terms  and 
that  her  mother  had  a  copy  of  Mr&  McCloy's 
will  in  ber  trunk  and  she  bad  heard  ber 
read  it  to  Frank  Henry.  The  evidence  shows 
tbat  Mrs.  Jessie  Mitdiell  was  one  of  the  ben- 
eficiaries nnder  the  will  and  was  sick  at  the 
time  at  which  it  was  proposed  to  show  the 
refusal  by  Henry  bad  been  made  to  give  her 
a  home.  The  evid«ice  shows  at  the  time  of 
the  several  requests  above  offered  Mrs.  Mc- 
Cloy was  then  living.  It  will  be  observed, 
however,  from  the  court's  finding,  tbat  be 
sets  out  in  substance  the  testimony  which  ap- 
pellant contends  was  rejected,  and  the  state- 
ment of  facts  shows  it  was  admitted.  How- 
ever, it  seems  to  be  the  contention  of  appel- 
lant tbat  hla  then  refnsal  was  sufficient  to 
show  that  he  had  not  compiled  with  the  con- 
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ditlons  of  the  wUI,  and  we  will  therefwe 
notice  the  assignments  at  this  time. 

So  long  as  Mrs.  McCloy  was  living  there  was 
no  disposition  of  the  land  under  the  will.  The 
win  was  necessarily  ambulatory  and  revoca- 
ble  during  her  life.  There  was  no  estate 
thai  vested  by  the  will  In  Frank  Henry,  bur- 
dened with  the  condition  that  Mrs.  Mitchell 
and  her  children  should  have  a  home  thereon, 
when  he  made  such  purported  declarations. 
The  rights  of  the  parties  became  fixed  upon 
probate  of  the  will  and  It  evidenced  no  title 
until  It  was  probated.  Robertson  v.  Dubose, 
76  Tex.  1,  13  S.  W.  303,  column  2 ;  Mller  t. 
Sims,  171  S.  W.  784  (5).  A  will  speaks  from 
the  death  of  the  testator.  Connely  v.  Put- 
nam, 61  Tex.  Civ.  App.  233,  HI  S.  W.  164. 
When  the  declarations  were  made  there  could 
•have  been  no  election  to  either  give  Mrs. 
Mitchell  or  her  children  a  home  on  the  land 
or  take  the  land  subject  to  the  partition. 
By  such  declarations  there  was  no  abandon- 
ment of  the  estate  In  the  land  for  the  suffi- 
cient reason  there  was  no  estate  vested,  and 
there  was  nothing  to  abandon.  At  most,  the 
statement  that  she  or  her  children  should 
never  have  a  home  thereon  was  but  a  de- 
clared purpose  to  renounce  the  right  to  hold 
the  land  burdened  with  the  conditional  home 
for  them  when  the  contingency  should  arise 
which  should  vest  the  title.  After  the  death 
of  Mrs.  McCloy,  Frank  Henry  seems  to  have 
accepted  under  the  will  and  hence  took  the 
title  thereto,  subject  to  the  burden  Imposed. 
Smith  V.  BuUer,  85  Tex.  126,  19  S.  W.  1083; 
Tomo  V.  Tomo,  43  Tex.  Civ.  App.  117,  96  S. 
W.  762.  A  declared  Intention  before  such 
title  Tested  at  some  future  time  to  abandon 
it,  however  positively  made,  would  not  op- 
erate to  terminate  It,  because  after  her  death 
by  bis  acceptance  be  in  a  more  empbatlc 
manner  afBrmed  the  existence  of  his  title  so 
burdened  and  manifested  the  right  under  the 
terms  of  the  will.  The  mere  fact  that  one 
of  the  parties  who  would  have  had  the  right 
to  go  there  for  a  home  did  not  seek  it  because 
she  thought  or  believed  from  what  Henry 
said  before  he  was  clothed  with  or  assumed 
the  duty  of  giving  sncb  home,  that  he  would 
refuse,  it  in  no  way  proved  or  tended  to 
prove  a  refusal  on  his  part.  The  witness' 
thouf^t  or  belief  did  not  put  Henry  in  de- 
fault. The  question  is  not  here  presented 
that  he  did  actually  refuse  when  he  could  act 
BO  as  to  fix  the  rights  of  the  parties  to  the 
land.  It  may  be,  had  the  testimony  shovni 
an  actual  refusal  had  been  made  when  the 
will  operated,  that  his  pre-declarations  could 
be  looked  to  for  the  purpose  of  ascertaining 
his  Intent  and  perhaps  as  fixing  the  estate  In 
the  land.  That  question  Is  not  here  now  In- 
volved or  necessary  to  decide.  We  think  the 
court  correctly  sustained  the  objections. 

[2]  We  will  not  discuss  the  assignments  In 
the  order  made,  but  believe  we  may  properly 
dispose  of  the  Issues  by  giving  our  construc- 
tion of  the  will.    The  findings  of  fact  by  the 
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trial  court  are  assailed.  We  believe  the  evi- 
dence supports  the  findings.  The  eleventh 
finding  of  fact  is  especially  excepted  to  be- 
cause Frank  Henry  did  refbse  to  give  the 
appellants  a  homei  This,  we  take  it,  is  bas- 
ed on  the  testimony  heretofore  discussed. 
and  for  the  reasons  given  we  think  there  is 
no  error  shown  In  the  finding.  Error  Is  urg- 
ed to  the  holding  of  the  trial  court  to  the 
efl'ect  that  the  v?ill  vested  in  Frank  Henry  a 
fee-simple  title,  conditioned  that  the  appel- 
lants have  a  home  free  of  charge  when  they 
are  sick  or  out  of  employment.  It  Is  assarted 
the  intention'  of  the  testatrix  was  to  permit 
Henry  to  choose  between  taking  all  the  land 
charged  with  the  condition  named  in  the  will 
or  to -take  a  proportional  part  thereof  charg- 
ed with  no  condition.  It  Is  also  insisted  that 
the  word  "refuse"  should  be  read  "fall"  in 
the  dauae,  "but  if  be  refuse  to  give  them  a 
home."  We  may  assume  that  the  appellants' 
contention  is  correct  that  the  Intration  of 
the  testatrix  was  to  permit  Henry  to  choose 
whether  he  took  with  or  without  the  condi- 
tions. The  real  question  is.  When  was  he  to 
make  the  choice?  Or,  when  was  be  required 
to  choose?  We  do  not  think  the  will  created 
a  condition  precedent  There  was  to  be  no 
choice  antil  the  appellants  retjuested  a  home 
thereon,  when  they  needed  one.  It  was  that 
condition  which  gave  them  a  home,  and  not 
until  then.  There  was  no  defeasance  of  the 
estate  devised  until  Henry  refused  to  com- 
ply with  the  request  Courts  do  not  favor 
holding  estates  in  abeyance,  but  are  inclined 
to  that  construction  that  will  give  the  devisee 
a  vested  estate.  A  fair  construction  of  the 
will,  we  think,  vested  in  Frank  Henry  and 
his  heirs  at  the  time  of  tbe  death  of  his 
mother  the  fee  to  the  entire  tract  of  land, 
with  a  condition  in  the  nature  of  a  defeas- 
ance. Bvery  estate  in  lands  devised  shall  be 
deemed  In  fee  simple  If  a  lesser  be  not  lim- 
ited by  express  words  or  does  not  appear 
devised  by  construction  or  by  operation  of 
law.    Article  1106,  B.  0.  S. 

"Tbe  general  mle  is  that  every  part  of  an 
instrument  must  be  given  effect,  if  possible,  but 
this  rule  is  .subordinate  to  the  rule  that  an 
habendum  should  not  be  construed  so  as  to  con- 
tradict or  defeat  the  estate  granted  by  the 
premises,  and  that  a  devise  of  an  estate  shall 
be  deemed  a  fee  simple,  unless  limited  by  ex- 
press words.  This  construction  of  the  will 
gives  effect  to  the  intention  of  tbe  testator  as 
shown  by  the  whole  instrument,  and  this  is  the 
ultimate  test  of  the  proper  interpretation  of 
wUls."  Winfree  ▼.  Winfree,  ISO  8.  W.  86; 
WeUer  v.  WeUer,  22  Tex.  Wv.  App.  247,  54 
S.  W.  652. 

We  do  not  believe  tbe  paroithetlcal  clause 
was  Intended  as  part  of  tbe  premises  of  the 
will  or,  as  for  that  matter,  of  the  habendum, 
but  was  simply  thrown  in  and  intended  to  be 
part  o£  the  proviso  or  defeasance  clause, 
which  when  so  constructed  would  read: 
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"At  her  death  to  her  son,  Frank  O.  Henry, 
to  have  and  to  hold,  his  heirs  and  assigns  for- 
ever, provided,  he  comply  with  the  conditions 
herein  mentioned,  with  the  express  understand- 
ing that  his  sisters  are  to  have  a  home  when- 
ever they  need  one,  his  sister,  Jessie  Mitchell's 
three  children  included.  I  put  this  in  so  my 
brother's  children  will  all  have  a  home  to  go 
to  should  misfortune  come  to  them  in  life's 
journey;  but  if  he  refuse  to  give  them  a  home 
it  shall  be  divided  equally  between  them.  I  do 
not  mean  he  is  to  support  them  but  a  home, 
free  of  cbarg«  when  sick  or  out  of  employ- 
ment" 

So  understood,  it  vested  Henry  with  the 
fee  at  his  mother's  death,  with  the  charge 
thereon  In  the  nature  of  a  condition  subse- 
quent operating  as  a  defeasance. 

"If  the  act  to  be  done  does  not  necessarily 
precede  the  vesting  of  the  estate,  buf  may  ac- 
company it  or  follow  it,  if  this  is  to  be  collect- 
ed from  the  whole  will,  the  condition  is  subse- 
quent. Finlay  v.  King,  3  Pet.  346,  7  L.  Ed.  701 ; 
Bowden  v.  Walker,  4  B«xt.  (63  Tenn.)  600." 

"Directions  for  the  payment  of  a  legacy  or 
charge  on  a  gift  which  implies  possession  of  a 
fund  are  commonly  not  treated  as  conditions 
precedent;  and  where  it  appears  from  the  lan- 
guage of  the  will  and  the  circumstances  that  the 
enjoyment  of  the  property  is  necessary  to  en- 
able a  devisee  to  perform  the  condition,  the 
indication  is  that  the  condition  is  not  precedent. 
A  provision'that  the  devise  shall  be  void  on  non- 
performance tends  to  show  that  the  conditi(m 
is  not  precedent,  since,  if  it  were,  such  provision 
would  be  unnecessary."  Brannon  y.  Mercer, 
138  Tenn.  416,  198  8.  W.  253. 

Applying  these  rules,  the  trial  court  cor- 
rectly held  the  remainder  in  the  fee  vested  in 
Frank  Henry  upon  the  death  of  bis  mother, 
upon  a  condition  subsequent 

We  think  the  intent  of  the  will  is,  as  ex- 
pressed, that  Frank  Henry  must  have  refused 
to  give  appellants  a  home  on  the  land  when 
they  go  to  him,  when  misfortune  overtakes 
them.  This  misfortune  is  particularly  de- 
fined in  the  will  as  part  of  the  defeasance 
clause,  which  is,  "when  sick  or  out  of  em- 
ployment" The  home  was  to  be  free  of 
charge.  It  was  not  meant  that  he  should 
support  them,  and  does  not  express  that  the> 
should  receive  support  from  the  land,  fur- 
ther than  a  home  thereon.  If  the  appellants 
were  in  such  circumstances  as  entitled  them 
under  the  will  to  go  to  the  land  for  a  home, 
they  were  free  to  do  so,  or  to  remain  away. 
They  could  call  upon  Henry  to  permit  them 
that  privilege  or  they  could  decline  to  do  so. 
The  clause  was  for  their  benefit,  and  it  was 
for  them  to  make  the  proper  demand,  or  they 
could  waive  it.  If  they  waived  the  right, 
or  did  not  exercise  it  no  forfeiture  resulted, 
however  much  they  may  have  needed  a  home. 
Bryant's  Adm'r  v.  Dungan,  92  Ky.  627,  18  S. 


W.  636,  36  Am.  St  Rep.  618;  Lynch  v.  Mel- 
ton, 160  N.  G  695,  64  S.  E.  49T,  27  I*  R.  A. 
(N.  S.)  684.  "Forfeitures  are  never  favored, 
and,  since  she  failed  to  dalm  a  defeasance 
of  the  estate  for  the  breach  of  the  condition, 
the  title  remained  with  the  grantees,  subject 
to  the  payment  of  the  Installment  which  bad 
matured."  Berryman  v.  Schumaker,  67  Tex. 
312,  8  S.  W.  46.  If  appellants  went  to  a 
home  of  their  own  selection,  or  one  furnished 
by  some  one  else,  they  were  not  entitled  to 
a  division  of  the  land.  That  is  a  state  of 
case  not  anticipated  and  provided  for  In  the 
will.  There  Is  no  failure  to  comply  when 
Henry  could  have  done  so,  hence  no  defeas- 
ance la  shown  entitling  appellants  to  a  par- 
tition. We  think  the  case  cited  by  appel- 
lants, I/ynn  v.  Busby,  46  Tex.  at  page  604, 
supports  the  trial  court  In  bis  interpreta- 
tion. 

[3]  We  do  not  think  we  would  be  justified 
in  changing  the  word  "refuse"  to  "fafl."  This 
would  be  to  change  the  meaning  of  the  tes- 
tatrix as  gathered  from  the  context  of  the 
entire  clause  of  the  will.  She  evidently  in- 
tended a  forfeiture  of  the  estate  could  be 
had  only  niwn  refusal  by  Henry  when  ap- 
plications for  a  home  were  made  to  him  and 
when  the  circumstances  of  the  appellants 
were  such  as  would  entitle  them  to  the  home. 
Such  change  might  require  the  devisee  to 
establish  a  home  for  the  api>e11ants  what 
there  was  no  necessity  or  in  anticipation  of 
a  necessity.  Words  may  be  changed  when  It 
will  effectuate  the  Intent  of  the  testator  when 
that  intention  Is  clearly  apparent  The 
change  cannot  be  made  to  carry  out  a  con- 
jecture or  hypothesis.  40  Cyc.  1399-1402. 
There  is  no  assignment  which  requires  at  our 
hands  a  determination  as  to  whether  the  es- 
tate in  the  land  inherited  by  the  tixUi  of 
Frank  Henry  is  subject  to  the  defeasance 
for  a  noncmnpllance  with  the  conditlMu  of 
the  will.  The  trial  court,  by  his  judgment 
has  fixed  a  charge  on  the  fee  in  the  Interest 
of  appellants  under  the  terms  of  the  will. 
Whether  the  rule  in  Haring  t.  Shdton,  103 
Tex.  10,  122  S.  W.  18,  wlU  apply  after  the 
death  of  Frank  Henry,  we  do  not  undertake 
to  say  at  this  time.  It  may  be  the  oondlttrai 
should  not  be  treated  as  a  mere  covenant,  to 
be  performed  by  Frankie  Henry  and  taer 
mother,  Lizzie  Henry.  We  take  it  the  par- 
pose  of  the  Judgment  was  to  leave  the  rights 
of  the  parties  to  be  determined  under  future 
conditions  and  to  hold  there  was  no  forfei- 
ture by  Frank  Hairy  under  the  conditions 
of  the  will  before  his  death,  and  that  ncHie 
could  be  so  declared  for  any  of  his  acts  or 
conduct  during  his  life,  after  his  death. 

We  believe  the  Judgment  of  the  trial  court 
should  be  affirmed. 
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answer  for  another,  but  to  subserre  some  pur- 
pose of  his  own,  his  promise  is  not  within  the 
statute,  thongh  it  may  be  in  form  a  promise  to 
pay  the  debt  of  another,  and  though  perform- 
ance of  it  may  incidentidly  have  the  effect  of 
extinguishing  the  liability  of  another. 

9.  Frauds,  statute  of  «s>33(2)  —  ProMis«  of 
membera  of  asseoiatlon  ffiado  for  own  benefit 
to  pay  salary  of  secretary  not  within  statute. 
Where  the  promise  of  members  to  a  joint- 
stock  association  through  its  president  to  pay 
the  salary  of  its  secretary  was  not  to  guar- 
antee or  secure  for  the  benefit  of  the  secretary 
the  debt  he  held  against  the  association,  but 
was  to  subserve  their  own  purposes  and  pro- 
mote their  financial  interests  or  gain  by  keeping 
the  association  from  being  abandoned  by  its 
president,  a  man  of  influence  and  ability,  the 
promises  of  the  members  of  the  association  to 
pay  the  debt  were  not  within  the  statute,  and 
they  are  estopped  from  setting  up  such  defense. 


GREAT  SOUTHERN  OIL  4  REFINING 
ASS'N  V.  COOPER  Ot  ai.    (No.  8527.) 

(Court  of  Givil  Appeals  of  Texas.    Dallas. 

April   23,   1921.    Rehearing   Denied 

May  28,  1921.) 

1.  Appeal  aid  error  «s>IOSi(l)  —  Evidenoe 
harmless  where  faot  otherwise  shown. 

The  admission  of  an  unsigned  resolution 
of  a  corporation  was  harmless  where  all  the 
evidence  tended  to  show  there  was  in  fact  such 
■  resolution. 

2.  Evldeaoe  «s»47i(2S)— Teetlmony  of  aeore- 
tary  he  performed  duties  not  a  oonciusion. 

In  an  action  for  salary  by  the  secretary  of 
an  association,  testimony  of  plaintiff  that  dur- 
ing the  time  the  salary  sued  for  was  accruing 
he  performed  all  the  duties  of  secretary  he  was 
called  upon  to  perform  was  not  inadmissible 
as  a  conclusion. 

3.  Appeal  and  error  <8s>l(>50(l)  —  Evidenoe 
harmless  where  same  testimony  given  without 
objection. 

In  suit  for  salary  as  secretary  of  an  asso- 
ciation, error  in  the  admission  of  plaintiff  sec- 
retary's testimony  that  he  perfonmed  all  the 
duties  he  was  called  upon  to  perform  was  harm- 
less to  defendant  association,  where  the  same 
testimony  was  given  by  another  witness  without 
objection. 

4.  Appeal  and  error  «=3 1 056 (2)— Error  In  ex- 
clusion of  testimony  Immaterial. 

In  suit  by  the  secretary  of  an  association 
for  his  salary,  there  was  no  material  error  in 
excluding  testimony  as  to  what  disposition  waa 
made  of  the  draft  alleged  to  have  been  drawn 
in  favor  of  the  president  of  the  association; 
such  testimony  bearing  solely  on  the  issues 
made  by  the  cross-action. 

5.  Contracts  «s>l52  —  Words  to  be  talcen  la 
common  aense. 

In  construing  a  contract,  words  are  always 
to  be  taken  in  the  common  sense  in  which  they 
are  used. 

6.  Evidence  ^3401(1)  — Parol  evidenoe  inad- 
missible to  show  intent  of  parties  to  unaa- 
hlguous  written  contrast. 

Where  the  language  employed  in  a  contract 
is  unmistakable  and  certain,  resort  may  not 
be  had  to  parol  evidence  to  show  that  the  in- 
tention of  the  parties  was  other  than  that  clear- 
ly expressed. 

7.  Evidenoe  «S3450(5)— Contract  held  not  an- 
blguous  to  admit  parol  evidence. 

Provision  in  a  contract  between  an  associa- 
tion and  an  individual  providing  that  the  in- 
dividual should  pay  the  salaries  of  officers  of 
the  association  was  not  ambiguous  or  uncer- 
tain to  admit  parol  evidence  as  to  the  intention 
of  the  parties. 

8.  Frauds,  statute  of  «=>33(2)— Where  pur- 
pose  of  promisor  is  to  subserve  own  purpose, 
promise  not  within  statute. 

The  general  rule  ia  that,  wherever  the  main 
purpose  and  object  of  the  promisor  Is  not  to 


Error  from  Dallas  Cionnty  Court;  W.  h. 
Thornton,  Judge. 

Action  by  Paul  Cooper  against  the  Great 
Southern  OU  Refining  Association  and  others. 
To  review  Judgment  for  plaintiff,  defendant 
Association  brings  error.  Affirmed  in  {lart; 
reversed  and  remanded  In  part. 

J.  L.  Goggans  and  B.  O.  Baker,  both  of 
Dallas,  for  plaintiff  in  error. 

Cockrell,  Gray,  McBride  &  O'Donnell,  H. 
P.  Edwards,  and  Bead,  Lowranoe  &  Bates, 
all  of  Dallas,  tar  defendants  In  error. 

TALBOT,  J.  Paul  Cooper,  idalntUT, 
brought  this  suit  In  the  Justice  court  of  pre- 
cinct No.  1,  Dallas  county,  against  Great 
Soutbem  Oil  &  Refining  Association,  a  Joint- 
stock  company,  operating  under  a  trust  agree- 
ment, A.  E.  Sbaban,  L.  S.  Grant,  O.  McGaffey, 
M.  M.  Lee,  O.  B.  Colquitt,  O.  IT.  Gonnellee, 
H.  A.  Wroe,  L.  S.  Brotberton,  Thomas  W. 
Duncan,  and  M.  E.  Florence,  to  recover  the 
sum  of  $200,  alleged  to  be  due  as  salary  for 
services  rendered  as  secretary  of  the  defend- 
ant Great  Soutbem  Oil  &  Refining  Associa- 
tion. From  a  Judgment  rendered  In  the  Jus- 
tice court  in  favor  of  tbe  plaintiff  against  all 
defendants  except  Florence  an  appeal  was 
taken  to  the  county  court.  In  tbe  county 
court  the  defendants  Great  Soutbem  Oil  & 
Refining  Association,  O.  E.  Colquitt,  O.  U. 
Connellee,  H.  A.  Wroe,  L.  S.  Brotberton,  and 
Thomas  Duncan  by  an  amended  answer.  In 
addition  to  a  general  demurrer,  a  general 
denial,  and  special  answer  which  we  deem 
unnecessary  to  state,  pleaded  by  way  of  cross- 
bill against  their  codefendant,  A.  E.  Sbaban, 
and  R.  D.  Llndley,  who  was  made  a  party  de- 
fendant, that  by  virtue  of  tbe  terms  of  a  cer- 
tain contract  executed  on  June  12,  1918,  tbe 
said  Sbaban,  for  himself  and  tbe  said  Undley, 
expressly  promised  and  agreed  to  pay,  among 
other  outstanding  obligations  of  the  Great 
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Southern  Oil  ft  Refining  Association,  the 
claim  sued  on  by  the  plaintiff,  and  prayed 
that,  In  the  event  any  judgment  was  render- 
ed in  favor  of  the  plaintiff  against  defendants 
or  either  of  them,  they  have  Judgment  for 
a  like  amount  over  against  the  said  A.  E). 
Shaban  and  R.  D.  lindley.  Said  defendants 
further  alleged  that  subsequent  to  the  execu- 
tion and  delivery  of  the  written  contract  by 
the  defendant  A.  E.  Sbahan  above  referred  to, 
and  on  or  about  June  21, 191S,  the  said  Shahan 
and  Lindley  verbally  promised  and  agreed 
to  pay  the  salaries  of  the  officers  of  the 
Great  Southern  OU  &  Refining  Association, 
and  that,  by  reason  of  the  facts  alleged,  said 
Shaban  and  Lindley  were  estopped  to  deny 
the  force  and  effect  of  such  agreement  Said 
defendants  further  alleged  that,  if  the  writ- 
ten contracts  set  up  in  their  pleadings  did  not 
provide  for  the  payment  of  the  salaries  of 
officers,  including  the  claim  of  the  plaintiff, 
the  same  was  omitted  through  accident  and 
mutual  mistake,  and  prayed  that  the  con- 
tracts be  reformed  accordingly.  When  the 
Introduction  of  the  evidence  was  concluded, 
the  court  Instructed  the  Jury  to  return  a  ver- 
dict for  the  plaintiff,  Paul  Cooper,  against  the 
defendant  Great  Southern  Oil  &  Refining  As- 
sociation and  the  sureties  on  Its  appeal  bond 
from  the  Justice  court,  Kdgar  L.  Pike  and 
I.  L.  Kramer,  in  the  sum  of  $218.16,  and 
against  the  plaintiff.  Cooper,  and  in  favor  of 
the  other  defendants  and  against  the  Great 
Southern  Oil  ft  Refining  Association  and 
other  defendants,  and  In  favor  of  the  defend- 
ants A.  E.  Shaban  and  R.  D.  Lindley  on  their 
cross-action.  The  plaintiff,  Cooper,  filed  a 
remittitur  of  $iai6,  and  final  Judgment  was 
entered  decreeing  that  he  recover  from  the 
Great  Southern  Oil  &  Refining  Association 
the  sum  of  $200,  with  interest  thereon  at 
the  rate  of  6  per  cent,  that  the  plaintiff  take 
nothing  by  his  suit  against  the  other  named 
defendants,  and  that  the  defendants  Great 
Southern  Oil  ft  Refining  Association,  O.  B. 
Colquitt  O.  U.  Connellee,  H.  A.  Wroe*  L.  S. 
Brotherton,  and  Thomas  Duncan  take  noth- 
ing by  their  cross-action  against  the  defend- 
ants A.  E.  Sbahan  and  R.  D.  Lindley.  The 
Great  Southern  Oil  ft  Refining  Association 
and  the  sureties  on  Its  appeal  bond  from  the 
Justice  court  alone  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  they  excepted 
and  gave  notice  of  appeal.  The  appeal  does 
not  appear  to  have  been  perfected,  but  on 
Jnne  9,  1920,  they  sued  out  a  writ  of  error 
and  assigned  errors  in  this  court  for  a  re- 
versal. 

[1]  The  first*  assignment  of  error  asserts 
that— 

The  court  "erred  in  admitting  in  evidence, 
over  the  objection  of  the  defendant  Great 
Soutbem  Oil  &  Refining  Association,  the  reso- 
lution alleged  to  have  been  passed  on  March 
27th,  in  regard  to  salaries,  the  objection  urged 
thereto  being  that  the  said  resolution  was  not 
signed  by  anybody." 


The  proposition  Is  that — 

'before  a  resolution  of  a  company  or  cor- 
poration is  admissible  in  evidence  it  mnst  be 
authenticated  by  the  signatures  of  the  president 
and  secretary  (or  other  proper  officers)  under 
the  seal  of  the  ^corporation." 

In  support  of  the  assignment  and  proposi- 
tion articles  1160  and  3713,  Vernon's  Sayles' 
Statutes  are  cited.  The  articles  cited  relate 
to  corporations,  and,  since  It  was  admitted 
at  the  trial  that  the  Great  Southern  Oil  4 
Refining  Association  Is  a  Joint-stock  com- 
pany, we  are  inclined  to  the  opinion  they 
have  no  application  to  such  companies  or 
associations.  But  the  evidence  seems  to  be 
uncontradicted  that  the  resolution  in  ques- 
tion was  shown  to  be  the  original  resolution 
adopted  by  the  board  of  directors  of  the 
Great  Southern  OU  &  Refining  Association 
at  its  meeting  March  27,  1918.  Besides,  U 
the  admission  of  the  resolution  was  error,  the 
error  was  harmless.  Inasmuch  as  all  the  facts 
show  the  resolution  was  shown  by  other  un- 
disputed evidence  which  was  admitted  with- 
out objection.    Paul  Cooper  testified: 

"I  was  employed  by  the  directors  of  the  Great 
Southern  Oil  and  Refining  Company  in  March  to 
act  as  secretary.  I  acted  as  secretary  of  that 
concern  two  months.  My  salary  was  agreed 
apon.  There  was  a  resolution  adopted  at  the 
final  meeting  of  the  board  of  directors  with  ref- 
erence to  my  salary,  and  this  resolution  was  to 
the  effect  that  I  be  instructed  to  draw  a  draft 
on  the  treasurer  for  my  two  months'  salary. 
I  drew  the  draft  and  took  it  to  Mike  Murphy, 
the  treasurer.  He  was  present  when  the  reso- 
lution was  offered.  The  draft  shown  me  is  the 
one  I  drew.  I  presented  it  forthwith  to  the 
treasurer.  The  draft  shown  me  is  dated  at 
Dallas,  Tex.,  May  27th,  and  is  for  $200,  paya- 
ble to  Paul  P.  Cooper,  drawn  by  Paul  P.  Coop- 
er, secretary  of  the  Great  Southern  Oil  &  Re- 
fining Association,  for  -  two  months'  salary, 
drawn  upon  Mike  Murphy,  treasurer.  I  do  not 
remember  whether  Mike  Murphy  remained 
treasurer  of  the  new  organization.  J.  W.  Og- 
bnm  was  president.  There  was  a  similar  draft 
drawn  with  reference  to  J.  W.  Ogbnm's  salary 
at  the  time,  and  a  similar  resolution  offered 
with  reference  thereto.  This  salary  was  never 
paid  to  me  by  the  Great  Southern  Oil  &  Re- 
fining Association  or  by  any  other  person. 
Nothing  was  being  done  by  the  Great  Southern 
Oil  &  Refining  Association  during  the  two 
months.  During  the  period  of  two  months  I 
performed  all  the  duties  I  was  called  upon  to 
perform  as  secretary  of  the  Great  Southern 
Oil  &  Refining  Assodatton." 

J.  W.  Ogbura  testified: 

"My  name  is  3.  W.  Ogbum,  and  I  reside  at 
Pecos,  Reeves  county,  Tex.  I  was  president  of 
the  Great  Southern  Oil  &  Refining  Association 
for  two  months.  I  was  the  first  president. 
Paul  P.  Cooper  was  secretary  of  the  Great 
Soutbem  Oil  &  Refining  Association.  He  waa 
secretary  for  two  months,  and  I  was  president 
during  that  time.  Paul  P.  Cooper  was  employ- 
ed by  the  directors  of  tbe  company  at  a  salary 
of  $100  per  month.    I  resigned  as  president  on 
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or  mbont  May  27,  1918,  and  Pan!  P.  Cooper  re-   of  the  plaintiff,  Paul  Cooper,  and,  upon  ob- 
aigned  at  the  same  time.    There  waa  a  meeting 


of  the  board  of  directors  of  Great  Sonthem  Oil 
&  Refining  Association  at  the  time  that  Paul 
P.  Cooper  resigned  as  secretary.  At  the  time 
he  resigned  as  secretary  there  was  dne  him 
$200  as  salary.  The  board  of  directors  were 
to  pay  him  out  of  the  first  receipts  from  the 
sale  of  stock,  or  in  any  other  way.  Paul  P. 
Cooper  served  as  secretary  daring  all  the  time 
that  I  served  as  president.  During  the  time  be 
served  he  performed  all  of  the  duties  required 
of  him  as  secretary  of  the  association." 

The  material  fact  shown  by  the  resolution 
was  the  amount  of  salary  to  be  paid  to  the 
secretary  of  the  association.  J.  W.  Ogburn, 
who  was  president  of  the  association  at  the 
time  the  resolution  was  adopted,  and  at  the 
time  that  Paul  P.  Cooper  was  employed,  was 
permitted  to  testify,  without  objection,  that 
the  directors  of  the  association  employed  Paul 
P.  Cooper  at  a  salary  of  $100  per  month,  and 
at  the  time  that  Paul  P.  Cooper  resigned  as 
secretary  there  was  due  him  $200  as  salary. 
No  testimony  whatever  was  introduced  con- 
tradicting the  evidence  showing  the  employ- 
ment of  Paul  P.  Cooler.  Without  considering 
for  any  purpose  the  resolution  objected  to, 
the  evidence  Is  amply  sufficient  to  support 
the  verdict  and  Judgment. 

[2,  3]  The  second  assignment  of  error  to 
the  effect  that  the  court  erred  in  permitting 
the  witness  Paul  Cooper  to  testify  that  dur- 
ing the  time  the  salary  sued  for  by  him  Was 
accruing  he  performed  all  the  duties  he  was 
called  upon  to  perform,  as  secretary  of  the 
Great  Southern  Oil  &  Refining  Association, 
because  such  statement  was  the  conclusion 
of  the  witness,  will  also  be  overruled.  The 
testimony  was  the  statement  of  fact  and 
properly  admitted  In  evidence.  But  if  its 
admission  was  error  because  the  mere  condn- 
slon  of  the  witness,  no  harm  was  done  the 
defendant  thereby  for  the  reason  that  the 
same  testimony  was  given  by  the  witness 
Ogbam  without  objection.  The  plaintiff 
Co<^)er  testified: 

"I  attended  the  meetings,  had  numerous  con- 
ferences with  Mr.  Ogburn,  and  did  everything 
1  was  called  upon  to  do." 

The  witness  Ogburn,  at  the  Instance  of 
the  plaintiff,  testified  without  objection: 

'Tanl  Cooper  served  as  secretary  daring  all 
the  time  that  I  served  as  president.  During  the 
time  he  served  he  performed  all  of  the  duties 
required  of  him  as  secretary  of  the  associa- 
tion." 

[4]  The  question,  What  disposition  was 
made  of  the  draft  alleged  to  have  been  drawn 
In  favor  of  J.  W.  Ogburn  for  his  salary  as 
president  oC  Great  Southern  Oil  &  Reaning 
Association?  was  asked  by  said  association 


Jectlons  by  the  defendants  Shahan  and  Llnd- 
ley  that  the  Inquiry  related  to  "outside  mat- 
ters, was  not  a  part  of  the  suit,  was  not  plead- 
ed, and  would  not  be  binding  unless  the  condi- 
tions with  reference  to  the  Ogburn  matter 
were  the  same,"  etc;,  was  not  allowed.  It  is 
not  made  to  appear  how  the  testimony  sought 
to  be  elicited  by  the  question  would  throw  any 
light  on  the  matter  imder  investigation  or 
assist  the  Jury  in  arriving  at  a  correct  conclu- 
sion upon  any  branch  of  the  case,  and  we 
think  no  material  error,  If  any,  was  commit- 
ted in  excluding  It  The  testimony  bore  sole- 
ly upon  the  Issues  made  by  the-cross-actlon, 
and.  If  It  was  relevant  to  any  issue  Involved 
in  that  branch  of  the  case,  it  is,  in  our  opin- 
ion, manifest  that  it  Is  so  lacking  in  proba- 
tive force,  in  the  absence  of  other  testimony, 
that  its  exclusion  famishes  no  ground  for  a 
reversal. 

[•-7]  Nor  do  we  think  the  court  erred  in 
holding  that  the  provision  In  the  contract 
between  the  Great  Southern  Oil  A  Refining 
Association  and  A.  E.  Shahan,  in  evidence, 
providing  in  substance  that  Shahan  would 
pay  the  salaries  of  the  officers  of  Great 
Southern  Oil  &  Refining  Association,  related 
only  to  salaries  thereafter  accruing  and  had 
no  reference  to  salaries  already  accrued,  but 
then  unpaid.  There  is  no  ambiguity  In  the 
contract,  or  uncertainty  as  to  the  Intention 
of  the  parties  from  the  langnage  employed. 
Words  are  always  to  be  taken  in  the  common 
sense  in  which- they  are  used,  and  where  the 
langnage  employed  Is  unmistakable  and  cer- 
tain resort  may  not  be  had  to  parol  evidence 
to  show  that  the  intention  of  the  parties  was 
other  than  that  clearly  expressed.  The  rule 
that  parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  written  contract  is  elementary, 
and  the  language  used  in  the  contract  in 
question  presents  no  exception  to  this  general 
rule. 

[•,  •]  The  Bev«ith  assignment  of  error  Is 
as  follows: 

"The  court  erred  in  holding  that,  nnder  the 
facts  offered  io  evidence  by  Great  Southern  Oil 
&  Refiniug  Association  through  its  witness  Col- 
quitt, the  defendants,  Shahan  and  Lindley  could 
properly  urge  the  statute  of  frauds  as  against 
their  alleged  oral  promises  to  pay  the  alleged 
debt  herein  sued  for  by  the  plaintiff.  Cooper, 
and  that  they  were  not  estopped  from  so  doing." 

We  condude  this  assignment  Is  well  taken. 
Shahan  and  Lindley  were  stockholders  and 
directors  of  the  Great  Southern  Oil  &  Re- 
fining Association,  and  the  evidence  would 
authorize  the  finding  that,  while  they  were 
such  officers  and  subsequent  to  the  execution 
of  the  written  contract  mentioned,  Shahan 
and  Lindley  entered  into  an  oral  contract 
with  the  association  whereby  they  agreed  to 
pay  the  salaries  of  the  officers  of  the  associa- 
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tion,  Including  the  salary  of  fhe  plaintiff  In- 
Tolved  in  this  snit.  Besides,  there  is  sab- 
stantlal  evidence  to  the  effect  that  Shahan  and 
Idndley  were  the  moving  spirits  in  the  whole 
organization;  that  the  association  was  be- 
coming involved  in  financial  difficulties;  that 
Shahan  and  liindley  were  exerting  them- 
selves to  secure  a  former  governor  of  this 
state,  as  its  president  and  head,  upon  the 
theory  that,  with  his  prestige  and  fihancial 
ability,  a  wreck  of  the  organization  in  which 
they  were  financially  interested  might  be 
avoided;  that,  upon  the  assurance  of  Shahan 
and  Liindley  that  there  were  no  outstanding 
liabilities  against  the  association,  Bx  Gover- 
nor Colquitt  was  induced  to  become  a  stock- 
bolder  and  president  of  the  association ;  that 
very  soon  thereafter  various  creditors  began 
to  press  their  claims,  and  threatened  to  place 
the  association  in  the  hands  of  a  receiver, 
and  that  Mr.  Colquitt  then  told  Shahan  and 
Undley  that  he  would  get  out  and  have 
nothing  more  to  do  with  the  association  un- 
less they  took  care  of  its  debts  then  due, 
including  the  plaintiff's  claim;  that  there- 
upon Shahan  and  Llndley  made  the  verbal 
agreement  mentioned  to  pay  plaintiff's  claim 
and  other  items  of  Indebtedness  of  the  as- 
sociation in  consideration  of  Mr.  Colquitt 
remaining  the  president  and  head  of  the  as- 
sociation. The  general  rule  relating  to  the 
application  of  the  statute  of  frauds  is  that, 
wherever  tbe  main  purpose  and  object  of  the 
promisor  Is,  not  to  answer  for  another,  but 
to  subserve  some  purpose  of  his  own,  bis 
promise  is  not  within  the  statute,  although  it 
may  be  in  form  a  promise  to  pay  the  debt  of 
another,  and  although  the  performance  of  it 
may  Incidentally  have  the  effect  of  extin- 
guishing the  liability  of  another.  Lemmon  v. 
Box,  20  Tex.  328.  That  Shahan  and  Ldndley 
would  profit  by  the  retention  of  O.  B.  Colquitt 
as  the  president  and  head  of  the  Oreat  South- 
em  Oil  ft  Refining  Association  and  the  pay- 
ment of  its  debts  to  the  plaintiff  Cooper  is 
manifest.  Obviously,  therefore,  their  promise 
to  pay  that  debt  waa  to  subserve  a  purpose 
of  their  own  and  was  not  in  contravention  of 
the  statute  of  frauds.  Evidently  their  lead- 
ing object  was  not  to  guarantee  or  secure 
for  tbe  benefit  of  plaintiff  the  debt  be  held 
against  the  association,  but  it  was  to  sub- 
serve their  own  purposes  and  promote  their 
financial  interests  or  gain.  It  follows  from 
what  we  have  said  that  the  Judgment  in 
favor  of  the  plaintiff  Cooper  against  the 
Great  Southern  Oil  &  Refining  Association 
should  be  affirmed,  and  that  the  Judgment  in 
favor  of  Shahan  and  Idndley  that  said  as- 
sociation take  nothing  against  them  on  its 
cross-action  should  be  reversed,  and  cause 
remanded  for  a  new  trial  on  said  cross- 
action,  and  it  is  accordingly  so  ordered. 

Affirmed  in  part,  and  reversed  and  remand- 
ed In  part 


HUBBARO  V.  HUBBARO.    (N«.  1216.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
May  19,  1921.) 

Divorce  €=> ISO— Evidence  iield  not  to  show 
husband's  cruelty. 
In  view  of  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  4633,  requiring  full  and  satisfactory 
evidence,  in  divorce  proceedings,  evidence  held 
not  to  support  decree  granting  wife  a  divorce 
for  cruelty. 

Appeal  from  District  Court,  Eastland 
County;  E.  A.  Hill,  Judge. 

Snit  by  Pairilee  Hubbard  against  3.  BC 
Hubbard.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Gilvie  Hubbard  and  Shepherd  ft  Kelly,  all 
of  Eastland,  for  appellant. 

Turner  ft  Seaberry,  of  Eastland,  for  ap- 
pellee. 

WAI/THALL,  J.  Pairilee  Hubbard  brought 
this  suit  against  her  husband,  J.  M.  Hub- 
bard, for  divorce,  ,for  an  accounting  of 
amounts  of  money  received  by  him  as  rentals 
from  certain  real  estate,  for  a  partition  of 
the  real  estate  and  rentals,  and  for  costs. 
Including  attorney's  fees. 

Appellee  alleged  her  marriage  with  ap- 
pellant; that  during  her  married  relation  ap- 
pellant was  gnUty  of  acts  of  cruelty,  neglect, 
abuse,  and  failure  of  duty,  specified  in  the 
petition,  which  rendered  their  living  together 
insupportable. 

The  specific  acts  alleged  and  upon  which 
evidence  was  ottered  are  that,  while  she  and 
her  husband  were  stopping  at  a  hotel  in 
Dallas,  in  December,  1918,  he  criticized  her 
personal  appearance,  told  her  she  was  ignor- 
ant, called  hei'  a  bitch,  said  he  eonld  have 
married  another  woman  more  intellig^it, 
better  looking,  and  one  he  would  not  be 
ashamed  of;  that,  when  she  was  sick  in  bed 
at  Eastland  in  the  summer  of  1918,  appellant 
neglected  her  and  failed  and  refused  to  care 
tor  her  or  even  respect  her  in  her  then  con- 
dition; that  during  the  time  she  and  appel- 
lant lived  together  appellant  abused  and 
slandered  her  to  third  persons  and  repeatedly 
stated  that  he  was  ashamed  of  his  marriage 
to  her ;  that  during  their  marriage  appellant 
corresponded  with  another  woman,  and 
showered  his  affections  upon  her,  and  neg- 
lected appellee  and  denied  her  the  love  that 
was  due  from  him;  that  appellant  openly 
accused  appellee  of  having  murdered  her  first 
husband  in  order  to  secure  the  proceeds  of 
a  life  insurance  poUcy  upon  her  said  hus- 
band's Uf  e ;  that  during  the  time  of  her  mar- 
riage to  appellant  he  sought  by  persuasion 
and  threats  to  force  her  to  turn  over  to  his 
custody  and  possession  her  separate  property, 
consisting  of  valuable  lands,  notes,  and  other 
property ;  that  on  the  15th  day  of  April,  1919, 
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appellaot  deserted  her  without  cause;  and 
that  since  that  time  they  have  not  lived  to> 
gether. 

Appellant  answered  by  general  demurrer, 
and  8pe<dal  exception,  general  denial,  and 
specially  denied  each  of  the  specified  acts 
alleged  as  grounds  for  divorce.  By  cross-ao- 
tlon  appellant  sued  for  divorce,  but  does  not 
complain  here  of  the  refusal  of  the  court 
to  grant  him  a  divorce. 

Both  appellee  and  appellant  testified  in 
the  caae. 

The  case  was  tried  wlthoat  a  Jury,  and 
Judgment  was  rendered  granting  appellee  a 
decree  for  divorce,  and  partitioning  the  prop- 
erty betwe^i  appellee  and  appellant 

Tbe  court  did  not  file  findings  of  fact.  Ap- 
pellant insists  that  the  several  acts  specified 
as  grounds  for  divorce  nor  the  evidence  in 
support  thereof  are  sufficient  to  sustain  the 
decree  granting  the  divorce. 

We  have  reviewed  the  evidence  with  much 
care,  and  in  view  of  the  disposition  we  have 
concluded  to  make  of  the  case  we  have 
thought  it  best  not  to  state  nor  discuss  the 
testimony  offered  in  support  of  the  spedflc 
acts  charged. 

There  Is  such  want  of  allegatl<m  and 
proof  of  facts  which,  In  our  Judgment,  the 
decree  for  divorce  should  not  be  sustained. 

Article  463S,  Vernon's  Sayles'  Tex.  Civil 
Statutes,  prescribes  that  the  decree  In  di- 
vorce proceedings  shall  be  rendered  upon  full 
and  satisfactory  evidence  affirming  the  ma- 
terial facts  alleged  in  the  petition.  The  lan- 
guage used  by  appellant  to  his  wife,  on  more 
than  one  occasion,  was  offensive  and  insult- 
ing, and  merits  the  severest  condemnation, 
but,  In  view  of  all  the  undisputed  evidence 
and  the  circumstances  under  which  the  lan- 
guage was  used,  we  have  concluded  that  the 
decree  for  divorce  was  not  rendered  upon 
such  full  and  satisfactory  evidence  as  to 
Justify  or  sustain  a  decree  for  divorce. 
There  is  no  allegaticm  or  proof  of  any  act, 
or  threatened  act,  of  physical  violence  or 
bodily  hurt  alleged  or  proved.  The  pleadings 
do  not  allege  nor  does  the  evidence  show  such 
acts  or  conduct  on  the  part  of  appellant  as 
did  produce  or  was  calculated  to  produce  a 
degree  of  mental  distress  which  threatened 
at  least  to  impair  the  health  of  appellee^ 
In  Bush  V.  Bush,  103  S.  W.  217,  it  Is  said  that 
the  law  Is  well  established  by  the  decisions 
of  this  state  that,  in  order  to  entitle  the 
wife  to  a  divorce  in  the  absence  of  physical 
violence,  she  must  show  cruel  treatment  on 
the  part  of  the  husband  such  as  will  produce 
a  degree  of  mental  distress  which  threatens 
to  impair  her  health.  To  the  same  effect 
Is  Eastman  v.  Eastman,  75  Tex.  473, 12  S.  W. 
1107;  McKay  v.  McKay,  24  Tex.  Civ.  App, 
629,  60  S.  W.  318;  Bloch  v.  Bloch,  190  S.  W. 
528 ;  Bolt  V.  Bolt,  199  S.  W.  309.  No  threat- 
ened impairment  of  the  wife's  health  is  al- 
leged or  shown ;  nor  does  the  evidence  Justify 


the  conclusion  that  the  opprobrious  epithets 
used  by  appellant  to  appellee,  nor  his  refer- 
ence to  the  death  of  her  former  husband, 
produced  a  degree  of  mental  distress  which 
threatened  to  impair  her  health.  She  con- 
tinued to  live  with  appellant  after  his  con- 
duct as  complained  of,  and  after  their  separ- 
ation she  went  to  where  appellant  was  and 
insisted  that  he  return  to  his  home.  But 
we  prefer  to  base  our  opinion,  reversing  and 
remanding  this  case,  on  our  conclusion  above 
suggested  that  the  decree  granting  the  di- 
vorce Is  not  based  upon  such  full  and  satis- 
factory evidence  affirming  the  material  al- 
legations in  the  petition  as  to  Justify  the 
divorce  granted.  Erwln  v.  Erwin,  40  S.  W. 
58;  Moore  v.  Moore,  22  Tex.  237;  Smith  r. 
Smith,  218  S.  W.  602;  Lohmuller  v.  Lohmul- 
ler,  135  S.  W.  761;  Tanton  v.  Tanton,  209 
S.  W.  429 ;  Dickinson  v.  Dickinson,  138  S.  W. 
205.  As  said  by  Judge  My  in  Erwln  v. 
Brwin,  supra,  "From  the  standpoint  of  the 
trial  court,  this  action  in  granting  the  decree 
was  entirely  consistent  and  proper,"  but  the 
statutes  relating  to  divorces  are  peculiar,  and 
trial  and  appellate  courts  must  be  satisfied 
with  the  evidence  as  being  full  and  satisfac- 
tory, affirming  the  material  facts  upon  which 
the  decree  is  granted. 

It  does  not  seen/  to  us  that  the  conduct  of 
appellant  alone  as  shown  by  the  evidence, 
and  tested  by  the  statute  above  referred  to, 
was  such  as  to  render  their  living  together 
Insupportable. 

We  need  not  discuss  the  other  assignmotts 
which  raise  questions  of  property  rights. 

The  case  is  reversed  and  remanded. 


SHORT  V.  WALTERS  at  al.    (No.  6332.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
May  4,  1921.) 

1.  Continuance  «=»26( It)— Where  no  coninili- 
sion  was  Issued,  although  adversary  party 
waived  Its  Issuance,  there  was  not  due  dllU 
genca. 

Where  no  conKnission  was  issued  and  placed 
In  the  hands  of  an  officer  authorized  to  take 
depositions,  the  party  asking  for  a  continuance 
to  procure  witneas*  evidence  cannot  be  said  to 
have  used  due  diligence,  althongb  bis  adversary 
waived  the  issuance  of  a  commission. 

2.  Appeal  and  error  ®=»966(l)  —  Continuance 
®=926(l)— Where  application  for  continuance 
shows  failure  to  use  means  for  procuring  tes- 
timony. It  is  addressed  to  the  court's  discre- 
tion. 

When  an  application  for  continuance  sbows 
that  the  means  provided  by  law  to  secure  testi- 
mony have  not  been  used,  the  application  is 
addressed  to  the  sound  discretion  of  the  trial 
court,  and,  unless  it  dearly  appears  that  sach 
discretion  has  been  abused,  the  case  should  not 
be  reversed  for  overruling  the  application. 
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3.  Contlnnamse  9=346(5)  —  Application  ad- 
dressed to  discretion  of  court  should  show 
applicant  expected  to  procure  testimony  by 
next  court  tenn. 

As  application  for  continoance,  which  is 
not  statutory,  and  therefore  addressed  to  the 
court's  discretion,  should  state  that  the  appli- 
cant expected  to  procure  the  testimony  by  the 
next  term  of  court;  otherwise  denial  of  con- 
tinuance is  not  error. 

Appeal  from  District  Court,  San  Saba 
County;  N.  T.  Stubbs,  Judge. 

Action  against  Joe  Short,  J.  T.  Waltera, 
and  others.  In  which  Joe  Short's  application 
for  a  continuance  was  overruled,  and  he  ap- 
peals.   Judgment  affirmed. 

N.  C.  Walker,  of  San  Saba,  for  appellant. 
Wilkinson  &  McGaugh,  of  Brownwood,  for 
appellees. 

EET,  C.  J.  The  only  question  presented 
by  this  appeal  is  appellant's  contention  that 
the  trial  court  erred  in  overruling  his  ap- 
plication for  a  continuance,  which  reads  as 
follows : 

"Now  comes  the  defendant  Joe  Short  in  the 
above  styled  and  numbered  cause,  and,  being 
duly  sworn,'  states  that  he  cannot  safely  go  to 
trial  at  this  term  of  court,  on  account  of  the 
absence  of  R.  A.  Weaver,  who  is  a  witness  on 
behalf  of  the  said  defendant;  that  the  testi- 
mony of  said  witness  is  material  to  defendant's 
defense  in  this  cause,  in  this,  to  wit,  that  de- 
fendant's defense  in  this  suit  is  that  the  defend- 
ant J.  T.  Waltera  conveyed  the  land  in  con- 
troversy to  plaintiff,  for  the  purpose  of  hinder- 
ing and  delaying  his  creditors;  that  this  de- 
fendant expects  to  prove  by  said  B.  A.  Weaver, 
and  that  said  witness  will  testify,  that  some 
time  in  the  early  part  of  1915  the  defendant  J. 
T.  Walters  placed  the  lands  in  controversy  in 
his  hands  to  be  sold,  at  said  time  stating  that, 
unless  he  could  sell  said  land,  some  parties 
were  going  to  sue  him  and  he  wanted  to  sell  this 
land,  or  put  it  in  his  wife's  or  his  son's  name; 
that  said  witness  was  engaged  in  the  real  estate 
business  in  the  city  of  San  Angelo,  where  the 
defendant  J.  T.  Walters  resided  at  said  time; 
that  said  witness  R.  A.  Weaver  resided  in  the 
city  of  San  Angelo,  Tom  Oreen  county,  Tex.; 
that  defendant  has  used  due  diligence  to  secure 
the  testimony  of  said  witness  in  this,  to  wit, 
that  he  was  served  with  citation  in  this  case  on 
the  11th  day  of  March,  A.  D.  1920;  that  imme- 
diately upon  being  served  with  said  citation, 
on,  tb  wit  the  12th  day  of  March,  1920,  he  wrote 
Walker  &  Burleson,  attorneys  of  San  Saba, 
Tex.,  inclosing  said  citation  and  requesting 
them  to  represent  him  in  said  cause  and  desir- 
ing to  know  what  they  would  charge  him  for 
such  services;  that,  not  getting  a  reply  from 
said  attorneys,  he  instructed  his  attorney,  R. 
Wilbur  Brown,  of  San  Angelo,  Tex.,  to  write 
Walker  &  Burleson  again  in  regard  to  handling 
said  case  for  him;  that  his  said  attorney  did 
on  the  26th  day  of  Mardi  write  said  attorneys 
about  handling  said  case;  that  N.  C.  Walker  an- 
swered said  letter  and  requested  me  to  come 


to  San  Saba  to  discuss  said  case  and  agree  on 
a  fee;  that  I  immediately  left  for  San  Saba, 
which  is  about  180  miles  by  rail  from  San 
Angelo  to  San  Saba;  that  I  arrived  in  San  Saba 
on  the  81st  day  of  March,  and  at  that  time 
employed  N.  C.  Walker  to  represent  me  in  this 
case;  not  knowing  the  names  of  the  witnesses 
that  I  would  need  at  that  time  nor  exactly 
what  they  would  testify  to,  I  went  back  to  San 
Angelo  and  told  my  said  attorney  that  I  would 
have  Mr.  Brown  to  send  Mr.  N.  C.  Walker  the 
names  of  said  witnesses  and  what  they  would 
testify  to;  that  my  said  attorney,  Wilbur 
Brown,  did  send  Mr.  Wallcer  said  names  of  said 
witnesses  with  the  other  papers  relating  to  tliia 
case  on  the  1st  day  of  April,  1920,  which  was 
received  by  my  attorney,  Mr.  Walker,  on  the 
3d  day  of  April;  that  Mr.  Walker  on  the  same 
day  prepared  certain  interrogatories  to  said 
witness  R.  A.  Weaver  and  other  witnesses,  and 
called  Mr.  Wilkerson  up  over  the  telephone,  and 
he  said  he  would  waive  the  issuance  of  com- 
mission and  cross  same;  that  on  the  same  day 
Mr.  Walker  mailed  said  interrogatories  to  Wil- 
kerson &  McGaugh,  of  Brownwood,  Tex.;  that 
said  attorneys  crossed  said  interrogatories  and 
returned  them  to  Mr.  Walker  on  the  8th  day  of 
April,  1920,  and  on  the  same  day  Mr.  Walker 
mailed  them  to  R.  Wilbur  Brown,  of  San  Ange- 
lo, Tex.,  who  at  once  placed  them  in  the  hands 
of  a  notary  public,  who  at  once  took  the  dep- 
ositions of  all  of  said  witnesses  with  the  ex- 
ception of  said  R.  A.  Walker,  who,  said  no- 
tary public  certified,  was  out  of  the  county  at 
that  time  and  could  not  be  found;  that  the  oth- 
er depositions  of  said  witness,  to  which  was 
attached  said  certificate  of  the  absence  of,  was 
returned  and  filed  in  this  court  on  the  14th  day 
of  April,  1920;  that  a  copy  of  the  interroga- 
tories propounded  to  said  witness  are  attached 
hereto  and  marked  Exhibit  A;  that  the  testi- 
mony which  witness  would  have  given  if  he  had 
testified  to  said  interrogatories,  or  if  present, 
cannot  be  obtained  from  any  other  source,  and 
that  a  continuance  is  not  sought  for  delay  only, 
but  that  justice  may  be  done;  that  this  is  de- 
fendant's first  application  for  a'  continuance. 
Wherefore  defendant  prays  the  court  to  con- 
tinue this  case  until  the  next  term  of  this 
court    Joe  Short. 

"Subscribed  and  sworn  to  before  me  this  the 
16th  day  of  April,  A.  D.  1920.  Jno.  H.  Moore, 
Clerk  District  Court,  San  Saba  County,  Tex." 

[1,2]  In  Tex.  ft  Pac.  Ry.  Co.  v.  Hardin, 
62  Tex.  367,  it  was  held  that,  when  no  com- 
mission was  Issued  and  placed  in  the  hands 
of  an  officer  authorized  to  take  depositions, 
the  party  asking  for  a  continuance  cannot 
be  said  to  have  used  due  diligence,  although 
his  adversary  waived  the  issuance  of  a  com- 
mission. It  was  also  held  In  that  case  that, 
when  an  application  shows  that  the  means 
provided  by  law  to  procure  testimony  have 
not  been  nsed,  the  application  is  addressed 
to  the  sound  discretion  of  the  trial  court, 
and,  unless  it  clearly  appears  that  such  dis- 
cretion has  been  abused,  the  case  should  not 
be  reversed  because  the  application  for  a  con- 
tinuance had  been  overruled.  In  the  elabo- 
rate opinion  in  that  case.  In  indicating  sonre 
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facts  whlcb  sbonld  be  stated  in  sacb  an  ap- 
plication for  a  contlnnance,  the  court,  among 
other  things,  said : 

"It  la  not  sho-wn  that  the  evidence  of  the 
witnesses  would  have  tended  to  prove  any  of  the 
defenses  set  up  in  the  answer,  further  than  is 
so  shown  by  the  general  averment  that  their 
testimony  is  material;  nor  is  it  shown  that  the 
appellant  expected  to  have  their  testimony  at 
the  next  tenn  of  the  coort" 

[S]  Two  of  the  former  cases  cited  In  that 
opinion  bold  that  an  application  for  a  con- 
tinuance, which  Is  not  statutory,  and  there- 
fore addressed  to  the  discretion  of  the  court, 
should  state  that  the  applicant  expected  to 
procure  the  testimony  by  the  next  term  of 
the  conrt.  No  such  statement  is  made  in  the 
application  in  the  instant  case;  and  there- 
fore we  hold  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  it  is  bo  ordered. 

Affirmed. 


RAWLINGS  V.  EDIGER.    (No.  1755.) 

(Court  of  CivU  Appeals  of  Texas.     Amarfflo. 

May  6,  1921.     Behearing  Denied 

June  1,  1921.) 

1.  Pleading  «=936 (3)— Evidence  In  support  of 
plea  in  confeesion  and  avoidance  admissible 
despite  defendant's  admission. 

Where  the  facts  pleaded  by  defendant  prop- 
erly constituted  a  plea  in  confession  and  avoid- 
ance, evidence  in  support  thereof  was  admissi- 
ble notwithstanding  defendant's  admission  of 
plaintifra  cause  of  action  under  rule  31  for  dis- 
trict and  coonty  courts  (142  S.  W.  x^. 

2.  Bills  and  notes  «=»503— Evldsnoe  by  defend- 
ant to  show  that  third  person  owned  Interest 
la  note  sued  on  admissible  on  issue  of  no  con- 
sideratioa. 

In  an  action  on  a  note,  wherein  defendant 
admitted  plaintifiTs  cause  of  action,  and  plead- 
ed failure  of  consideration,  it  was  not  error  to 
allow  defendant  to  show  that  a  third  person 
owned  an  interest  in  the  note,  where  such  fact 
was  pleaded  and  shown  in  the  presentation  of 
the  real  defense  that  defendant  had  not  received 
the  consideration  for  which  the  note  was  given, 
and  that  an  agreement  had  been  made  for  re- 
scission of  the  contract  under  which  it  had 
been  given,  and  for  cancellation  and  return  of 
the  note. 

Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Suit  by  R.  O.  Bawllngs  against  Jacob  H. 
Ediger.  From  Judgment  for  plalntift,  de- 
fendant appeals.     Affirmed. 

H.  0.  Bandolid),  of  Plainvlew,  for  appel- 
lant 

0.  H.  Curl  and  Wllllama  ft  Martin,  all  of 
Plainvlew,  for  appellee. 

BOYCS^  J.  R.  0.  Rawllngs,  ai^ellant, 
brought  this  suit  against  Jacob  H.  Ediger, 


appellee,  to  recover  on  a  promissory  note  for 
the  sum  of  $898.50,  executed  by  Ediger  and 
payable  to  Rawllngs.  The  defendant  pleaded 
failure  of  consideration  and  alleged  in  sup- 
port of  this  plea:  That  the  note  was  given 
as  a  part  of  the  consideration  for  a  tract  of 
land  contracted  to  be  purchased  by  the  de- 
fendant from  Geo.  W.  Uttlefleld;  that  the 
plaintiff  made  said  contract  as  agent  for  tbe 
said  littlefleld;  that  $708.40  of  the  note  be- 
loagM  to  the  said  Uttlefield;  that  there- 
after the  said  contract  for  the  sale  of  said 
land  was  rescinded  by  agn^eement  between  all 
parties  Interested  therein,  to  wit,  the  plain- 
tiff, Geo.  W.  Uttlefield,  and  the  defendant, 
and  that  as  part  of  such  rescission  agree- 
ment it  was  agreed  that  said  note  should  be 
returned  to  the  defendant ;  that  one  Cowart, 
as  partner  or  agent,  acted  for  the  plaintiff 
in  making  of  said  rescission  agreement,  and 
that  the  said  Cowart  had  full  authority  to 
act  for  the  plaintiff  In  such  matter;  that 
defendant  bad  never  received  anything  for 
said  note;  and  that  it  was,  by  reason  of  tbe 
facts  stated,  without  consideration.  The 
plaintiff,  by  supplemental  petition,  specially 
denied  partnership  with  Cowart 

The  defendant  filed  admission  of  plaintifl's 
cause  of  action  under  rule  31  for  district  and 
county  courts  (142  S.  W.  xx),  and  offered  evi- 
dence In  support  of  the  allegations  of  his 
answer  as  above  stated.  The  trial  judge 
submitted  an  issue  as  to  Cowart's  agency 
for  plaintiff,  and  on  the  answer  of  the  Jury 
thereto  entered  Judgment  for  the  defendant 

All  three  assignments  presented  on  this 
appeal  are  in  reference  to  the  effect  the  ad- 
mission under  rule  31  should  have  on  the 
introduction  of  evidence  and  submission  of 
the  case  to  the  Jury. 

[1]  It  is  first  contended  that  the  court 
should  have  given  a  peremptory  Instruction 
for  tbe  plaintiff,  because  of  such  admission. 
We  overrule  this  assignment  The  facts 
pleaded  properly  constituted  a  plea  in  con- 
fession and  avoidance  (Townes  on  Pleading, 
539-642),  and  evidence  In  support  thereof 
was  admissible  notwithstanding  defendant's 
admission  under  rule  31  (Fed.  Ufe  Insur- 
ance (36.  V.  Wilkes,  218  S.  W.  691,  and  author- 
ities). 

[2]  Under  the  other  two  asslgnmenta  It  la 
contended  that  it  was  error  to  allow  the 
defendant  to  show  that  the  said  Geo.  W. 
Littlefleld  owned  an  Interest  in  said  note. 
If  the  fact  of  such  ownership  had  been  relied 
on  alone  as  constituting  a  defense  to  the 
note,  and  defendant  had  been  contending 
that  plaintiffs  could  not  recover  on  the  note 
because  it  was  partly  owned  by  said  Geo.  W. 
Littlefleld,  there  might  be  some  merit  in  this 
contention;  but  such  fact  was  pleaded  and 
shown  merely  as  a  fact,  and  really  an  im- 
material one,  in  tbe  presentation  of  the  real 
defense  that  defendant  had  not  received  tbe 
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consideration  for  whlcb  the  note  was  given, 
and  tha.t  an  agreement  bad  been  made  for 
rescission  of  tbe  contract  onder  tbe  terms  of 
which  it  bad  been  given  and  for  tbe  can- 
cellation and  return  of  tbe  note. 
AfiSrmed. 


ELMENDORF  V.  MULLIKEN.     (No.   1230.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
May  18.  1921.) 

1.  Money  paid  «=98  —  Complaint  to  recover 
money  expended  held  to  show  consideration. 

A  complaint  in  an  action  by  a  stockbroker 
against  another  stockbroker  alleging  that  de- 
fendant agreed  with  plaintiff  that,  if  the  latter 
would  advertise  certain  stock  in  newspapers, 
defendant  would  reimburse  plaintiff  for  all  sams 
so  expended  by  him,  and  plaintiff,  relying  upon 
such  agreement,  so  advertised  the  stock  and 
expended  a  certain  sum,  was  not  subject  to  the 
criticism  that  it  failed  to  show  a  consideration 
for  tbe  alleged  promise  of  defendant,  or  that 
the  contract  alleged,  being  unliquidated  and 
uncertain  as  to  its  duration,  was  void  for  un- 
certainty. 

2.  Contracts  ®s»9(l)— Uncertainty  immaterial 
after  performance. 

Uncertainty  as  to  length  of  time  stock  was 
to  be  advertised  under  an  agreement  whereby 
defendant  stipulated  to  reimburse  plaintiff  was 
immaterial  in  an  action  for  reimbursement  by 
plaintiff,  who  had  expended  money  in  advertis- 
ing the  stock. 

3.  Trial  €=>260  (9)— Refusal  of  charge  not  er- 
roneous where  matter  covered  by  general 
charge. 

Court  did  not  err  in  refusing  a  special  re- 
quested charge  defining  the  elements  of  a  con- 
tract where  the  general  charge  correctly  cover- 
ed tbe  subject-matter  of  the  requested  charge 
and  in  a  manner  not  objected  to. 

Appeal  from  El  Paso  Coimty  (Tourt  at 
Iaw;   J.  M.  Deaver,  Judge. 

Suit  by  Grover  MuIUken  against  H.  F.  El- 
mendorf..  .Tudgment  for  plaintiff,  and  de- 
fendant appeals.    AfSrmed. 

Dyer,  Croom  &  Jones,  of  El  Paso,  for  ap- 
pellant. 

Jones,  Jones,  Hardle  &  Orambllng,  of  El 
Paso,  for  appellee. 

EIGOINS,  T.  Mnlllken  sued  Elmendorf 
to  recover  tbe  sum  of  $702,  alleging,  in  sub- 
stance, that  plaintiff  and  defendant  were  both 
engaged  in  tbe  business  of  selling  stocks  and 
bonds;  that  defendant  agreed  wltb  plaintiff 
that,  if  tbe  latter  would  advertise  tbe  stock 
of  tbe  Homer-Claiborne  Oil  Company  In  tbe 
El  Paso  Times  and  Bl  Paso  Herald,  the  de- 
fendant   would    reimburse   plaintiff   for   all 


Bums  so  expended  by  blm ;  tbat,  relying  up- 
on said  agreement,  i^aintiff  did  so  advertise 
tbe  stock  from  December  15,  1910,  to  Jan- 
uary 15,  1920,  and  la  so  doing  expended  the 
sum  of  $702,  which  sum  defendant  became 
obligated  to  pay  and  bad  refused  so  to  do. 
The  defendant  Inteixiosed  a  general  demur- 
rer and  general  denial.  Verdict  was  return- 
ed and  judgment  rendered  as  prayed  for. 

[1]  Error  is  first  assigned  to  tbe  action  of 
tbe  court  In  overruling  tbe  demurrer  upon 
two  grounds,  viz.: 

First.  That  tbe  petition  falls  to  show  a 
consideration  for  tbe  alleged  promise  of  de- 
fendant. 

Second.  Tbat  tbe  contract  alleged  being 
unlimited  and  uncertain  as  to  Its  duration 
was  void  for  uncertainty. 

Neither  of  these  objections  to  tbe  petition 
are  well  taken.  As  to  tbe  first  tbe  petition 
shows  tbat  plaintiff  expended  tbe  money  for 
which  he  sues  relying  upon  tbe  defendant's 
promise  to  reimburse  him.  This  shows  a 
sufficient  consideration  for  tbe  promise.  Mc- 
Kinney  v.  Bowson  A  Co.,  146  S.  W.  643 ;  13 
Cor.  Jur.  subject.  Contracts,  art.  160,  pp. 
315,  316,  and  317 ;  Simpkins,  Contracts  and 
Sales  (3d  Ed.)  p.  62 ;  Rose  v.  San  Antonio  & 
Mex.  Gulf  Railroad  Co.,  31  Tex.  49 ;  Curlin 
v.  Hendricks,  35  Tex.  225. 

[2]  As  to  tbe  second  tbe  petition  shows 
performance  by  plaintiff,  and  this  entitled  blm 
to  recover.  Tbe  uncertainty  as  to  tbe  length 
of  time  the  stock  was  to  be  advertised  be- 
comes Immaterial  in  view  of  endi  perform- 
ance. A  contract  may  be  so  uncertain  tbat 
It  cannot  be  specifically  enforced  in  equity, 
but  may  nevertheless  be  tbe  basts  for  a  rem- 
edy at  law  In  favor  of  a  party  who  bas 
wholly  or  partially  performed  It  13  O.  J. 
art.  69,  p.  268;  Wortblngton  v.  Beeman,  91 
Fed.  232,  33  C.  O.  A.  476. 

Tbe  advertising  contract  pleaded  by  plain- 
tiff was  terminable  at  the  will  of  either  party 
thereto,  and  performance  under  tbe  same 
entitled  plaintiff  to  reimbursement  for  tbe 
moneys  expended  by  blm  In  advertising. 

[3]  The  remaining  assignment  complains 
of  the  refusal  of  a  special  charge  requested 
by  defendant  defining  the  elements  of  a  con- 
tract. It  Is  practically  the  same  charge  tbe 
refusal  of  which  was  held  to  be  error  in  Hub- 
bard City  C.  O.  &  Q.  Co.  V.  Nichols,  89  S.  W. 
796.  "  lii  that  case,  however,  the  general 
charge  failed  to  instruct  the  jury  as  to  tbe 
essential  elements  of  a  contract  whereas  In 
the  Instant  case  the  general  charge  does  bo. 
It  correctly  covers  tbe  subject-matter  of  tbe 
requested  charge  and  In  a  manner  not  ob- 
jected to  by  appellant. 

The  general  charge  having  sufficiently  cov- 
ered that  phase  of  tbe  case  the  refusal  of 
the  requested  charge  presents  no  error.  M., 
K.  ft  T.  Ry.  Co.  V.  Criswell,  108  S.  W.  695 ; 
Whitney  v.  Tex.  Cen.  B.  B.  Oo.,  60  Tex.  Civ. 
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App.  1,  110  S.  W.  70;    Gaar  Scott  C!o.  ▼. 
Burge  et  aU  49  Tex.  Olv.  App.  690, 110  S.  W. 
181. 
AfflnofiQ* 


AMERICAN 


NAT. 
(No. 


INS.  CO. 
5S4I.) 


V.  DIXON. 


(Conrt    of   CStU   Appeals    of  Texas.    Aaatin. 
May  11.  1921.) 

iMBraace  «=>t33(l)— Life    lasaranea    policy 
provlsloa    that,    If    lasured    die    within    six 
Bontlra,  oaly  oae-haif  of  amoaat  will  be  'paid, 
coatraveaea    statata    proMbltlBO    settieBieat 
for  lass  thaa  faoe  of  policy. 
A  condition  in  an  insurance  policy  that,  if 
insured's    death  occurred  within   six   calendar 
moDths  from  its  date,  the  beneficiary  would  re- 
ceive  only  one-half  of  the  amount   mentioned 
therein,  and  the  full  amount  if  death  occurred 
thereafter,    contravened    Rev.    St.    1911,    art. 
4742,  aubd.  8,  proTiding  that  no  life  insurance 
policy  shall  contain  any  provision  for  settle- 
ment for  leas  than  the. amounts  insured  on  the 
face  of  the  policy,  pins  dividend  and  leaa  in- 
debtedness and  premioms. 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Jndge. 

Salt  by  Harvey  Dixon  against  tbe  Ameri- 
can National  Insurance  Company.  Judgment 
for  plaintiff,  and  the  defendant  appeals.  Af- 
flrroed. 

J.  D.  Williamson,  of  Waco,  and  Williams 
&  Xeetbe,  of  Galveston,  for  appellant. 

Giles  P.  Lester  and  Joe  W.  Taylor,  Jr., 
both  of  Waco,  for  appellee. 

KET,  C.  J.  The  statement  of  tbe  nature 
and  result  of  this  salt  contained  in  appel- 
lant's brief  is  as  follows: 

"This  suit  was  instituted  by  Harvey  Dixon, 
alleging  that  he  was  tbe  beneficiary  in  a  cer- 
tain policy  issued  by  the  appellant  on  tbe  life 
of  Patsy  G.  Dixon,  said  policy  being  No. 
971132.  Appellee  contended  that  under  the 
terms  of  the  policy  he  was  entitled  to  recover 
tbe  sum  of  $410,  the  amount  mentioned  in  one 
portion  of  the  policy,  less  amounts  which  were 
paid  by  the  appellant,  and  the  statutory  12  per 
cent,  damages  and  a  reasonable  attorney's  fee. 
Appellant  contended  that  appellee  was  entitled 
to  recover  tbe  sum  of  $205,  because  the  policy 
provided  that  one-half  only  of  the  above  sum 
of  $410  should  be  payable  if  death  occurred 
within  six  calendar  months  from  its  date,  and 


tbe  uncontradicted  evidence  showed  that  the 
inaared  died  within  six  months  after  February 
9,  1914,  the  date  of  the  policy. 

"The  B<de  question  in  this  case  is  'does  the 
provision  of  the  policy  that  only  one-half  of 
above  sum  payable  if  death  occurs  within  six 
calendar  months  from  date  and  the  full  amount, 
if  death  occurs  thereafter,'  contravene  article 
4742,  subdivision  3,  of  the  Beviaed  Statutea  of 
tbe  State  of  Texas." 

At  tbe  time  this  case  was  snbmltted  In 
tbis  court,  tbe  case  of  First  Texas  State  Ins. 
Co.  v.  Smalley,  wbicb  Involved  tbe  foregoing 
question,  was  pending  in  tbe  Supreme  Court, 
and,  at  tbe  suggestion  of  tbe  appellant  in 
this  case,  its  decision  has  been  delayed  to 
wait  tbe  decision  of  tbe  Supreme  Court  in 
tbe  case  referred  to.  That  case  has  recently 
been  decided  by  tbe  Supreme  Court,  and  tbe 
opinion  is  reported  in  228  S.  W.  560,  and  it 
was  there  held: 

"1.  Under  Rev.  St.  1911,  art.  4742,  aubd.  8, 
providing  that  no  life  insurance  policy  shall 
contain  any  provision  for  settlement  for  less 
than  the  amounts  insured  on  the  face  of  tbe 
policy,  plus  dividends  and  less  indebtedness  and 
prenUuma,  a  policy  cannot  contain  the  pro- 
hibited provisions,  though  issued  on  the  indus- 
trial plan  in  small  amounts  and  for  weekly  or 
biweekly  premiums. 

'  "2.  A  condition  on  the  face  of  a  life  insur- 
ance policy  immediately  following  the  state- 
ment of  the  amount  of  the  insurance,  provid- 
ing for  payment  of  one-halt  only  of  such 
amount  for  death  from  certain  diseases  having 
their  beginning  daring  the  first  12  months  of 
the  policy,  is  void  under  Rev.  St  1011,  art. 
4742,  subd.  8,  prohibiting  provisions  for  set- 
tlement for  less  than  the  amounts  insured  on 
the  face  of  the  policy,  etc. 

"3.  The  construction  of  Rev.  St'.  1911,  art 
4742,  subd.  8,  as  applied  to  a  condition  on  the 
face  of  a  life  insurance  policy  reducing  the 
amount  of  insurance  in  case  of  death  from  cer- 
tain diseases  beginning  within  one  year,  is  not 
involved  in  such  doubt  as  to  make  controlling 
the  ruling  of  the  insurance  commissioner  ap- 
proving a  form  of  the  policy." 

That  case  is  quite  similar  to  tbe  Instant 
case,  and  tbe  decision  there  rendered  by  tbe 
Supreme  Court  is  adverse  to  appellant  in 
tbis  case. 

Tbe  other  questions  presented  in  appel- 
lant's brief  bave  received  due  consideration, 
and  are  decided  against  it. 

No  error  has  been  shown,  and  tbe  Judgment 
is  affirmed. 

Affirmed. 
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231  S0UTHWESTE2BN  BEPOBTEIB 


(Tex. 


GULF,  C.  &  S.  F.  RY.  CO.  at  al.  v.  HAMRICK. 

(No.  6557.) 

((^nrt  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   May  11,  1921.    Reheating  Denied 
Jnne  1,  1021.) 

1.  Courts  ®=3 1 69 (3)— Total  of  Items  comprises 
amount  In  controversy  In  county  court. 

Under  Const,  art  6,  {  16  (Rev.  St  art 
1764),  the  county  court  has  no  jurisdiction  of 
causes  where  the  matter  in  controversy  exceeds 
$1,000,  exclusive  of  interest,  the  matter  in  con- 
trovers;  not  beintr  the  amount  prayed  for  or 
the  amount  stated  generally  in  the  petition, 
where  the  items  going  to  make  up  the  total 
value  of  damages  are  specifically  stated,  and 
the  aggregate  sum  differs  from  the  amount 
prayed  for  or  stated  generally,  the  total  of 
the  items  specifically  set  out  comprising  the 
"matter  in  controversy"  in  case  of  such  con- 
flict. 

2.  Appeal  and  error  $=>!  178(8)— Court,  where 
Jurisdictional  amount  exceeded  only  by  Inad- 
vertence, will   remand  for  amendment. 

Ordinarily,  in  cases  of  appeals  from  the 
county  court,  which  had~no  jurisdiction  on  ac- 
count of  the  amount  of  the  natter  in  contro- 
versy, the  proper  practice  is  to  reverse  the 
judgment  and  remand,  with  instructions  to  the 
county  court  to  dismiss  the  cause,  but  where 
it  was  only  by  amended  petition  that  the  juris- 
dictional amount  was  exceeded,  and  defendant 
appellant,  by  exception,  and  in  the  motion  for 
new  trial,  raised  the  jurisdictional  question  only 
in  the  most  general  terms,  whQe  the  excess 
in  amount  was  hidden  by  a  miscalculation  due 
to  inadvertence,  the  Court  of  Civil  Appeals 
will  not  order  distnissal,  but  merely  remand, 
that  plaintiff  may  amend  if  he  so  desires. 

3.  Railroads  ^=351/2,  New,  vol.  6A  Key-No.  Se- 
ries— Judgment  fixing  lien  against  properties 
of  dismissed  defendant  owning  road  under  fed- 
eral control  erroneous. 

After  dismissal  of  defendant  railway  com- 
pany from  the  suit  which  continued  against  de- 
fendant Director  Oeneral  of  Bailroads,  it  was 
error  for  the  trial  court  to  render  judgment 
fixing  a  lien  against  the  properties  of  the  rail- 
road to  secure  payment  of  judgment  rendered 
against  the  Director  General. 

Appeal  from  Johnson  Coiuity  (^urt;  O.  O. 
Chrisman,  Judge. 

Suit  by  J.  T.  Hamrlck  against  the  Gulf, 
(Colorado  ft  Santa  F6  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed,  and  cause  remanded. 

Brown  &  Lockett,  of  Cleburne,  and  Terry, 
Cavln  &  Mills  and  O.  B.  Wigley,  all  of  Gal- 
veston, for  appellants. 

S.  C.  Padelford,  of  Fort  Worth,  for  appel- 
lee. 

SMITH,  J.  Appellee,  as  plaintiff  below, 
sued  the  railway  company  and  the  Director 
General  of  Railroads  for  damages  resulting 
from  alleged  Improper  handling  of  a  ship- 


ment of  93  head  of  appellee's  cattle  from 
Cleburne  to  the  North  Fort  Worth  market. 
The  railway  company  was  dismissed  from 
the  suit,  and  the  Director  General  has  ap- 
pealed from  an  adverse  Judgment 

[1]  Appellee,  In  his  trial  petition,  alleged 
generally  that  his  damages  amounted  to 
$967.60,  and  prayed  for  recovery  In  that 
amount  In  addition  to,  and  in  explanation 
of,  tkese  general  allegations,  however,  be  al- 
so set  out  the  specific  items  comprising  his 
total  damages,  the  first  item  being  a  shrink- 
age in  the  weight  of  the  cattle  amounting  to 
a  loss  of  $297.50,  and  the  other  item  being  the 
depreciation  in  the  selling  value  of  the  cattle 
resulting  in  a  loss  of  $1.50  per  hundredweight 
on  49,000  pounds,  which,  correctly  calculated, 
amounts  to  $736  (and  not  $070  as  alleged 
by  appellee).  As  will  be  seen,  the  two  items, 
of  $297.50  and  $735,  aggregate  a  total  al- 
leged damage  of  $1,032.60. 

The  county  court  has  no  Jurisdiction  of 
causes  where  the  "matter  in  controversy"  ex- 
ceeds $1,000,  exclusive  of  ^terest  Const., 
art  5,  §  16  (article  1764,  R.  S.).  The  matter 
in  controversy  Is  not  the  amount  prayed  for, 
nor  the  amount  stated  generally  in  the  peti- 
tion, where  the  items  going  to  make  up  the 
total  value  or  damages  are  specifically  stated 
and  the  aggregate  sum  thereof  differs  from 
the  amount  prayed  for,  or  stated  generally. 
The  total  of  the  items  spedflcally  set  out 
comprises  the  "matter  in  controversy"  in  case 
of  such  conflict  Ry.  v.  Berry,  177  S.  W. 
1187;  Wilson  v.  Ware,  166  S.  W.  705;  Ry. 
V.  Coal  Co.,  102  Tex.  478,  119  S.  W.  2»4; 
Times  Co.  v.  niil,  36  Tex.  Civ.  App.  3S0, 
81  S.  W.  806;  Burke  v.  Adoue,  3  Tex.  C!iv. 
App.  494,  22  S.  W.  824,  23  S.  W.  91 ;  Tel.  Ck). 
V.  Hawkins,  85  S.  W.  847.  Here  the  total 
of  the  items  of  damage  specilcally  set  out 
was  in  excess  of  $1,000,  and  for  the  purpose 
of  determining  Jurisdiction  the  amount  so 
ascertained  will  control,  notwithstanding  the 
general  allegations  fixed  the  amount  of  dam- 
ages at  a  sum  within  the  Jurisdictional 
amount,  and  the  prayer  for  recovery  was  only 
for  that  sum.  The  fact  that  there  was  an 
excess  of  only  $32.50  does  not  matter.  In 
Tel.  Co.  V.  Hawkins,  supra,  the  excess  was 
only  25  cents;  in  Wilson  v.  Ware,  supra, 
$1,61.  Nor  does  it  matter  that  appellee  in 
his  petition  calculated  the  loss  of  $1.50  per 
hundredweight  on  49,000  pounds  of  beef  to 
be  $670,  since  the  correct  sum  of  this  alleged 
loss  was  $735,  and  the  actual  total  of  the 
apeciflc  Items  of  damage  alleged  by  appellee 
is  $1,032.60,  of  which  amount  the  county 
court  was  without  Jurisdiction.  The  Judg- 
ment must  be  reversed. 

[2]  Ordinarily,  the  proper  practice,  in  cases 
of  this  character,  as  prescribed  by  the  Su- 
preme Court  in  Ry.  r.  Coal  Co.,  supra,  is  to 
reverse  the  Judgment,  and  remand,  with  in- 
structions to  the  court  below  to  disnrlss  the 
cause.    But  in  this  case,  in  Ills  original  i>eti- 
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tion  the  plaintiff  alleged  'damages  In  tbe 
amount  of  $800,  which  gave  the  court  Juris- 
diction. It  was  by  an  amended  petition  that 
the  jurisdictional  amount  was  exceeded.  Tbe 
defendant,  by  exception,  and  in  the  motion 
for  new  trial,  raised  the  jurisdictional  ques- 
tion, but  only  In  tbe  most  general  terms,  and 
as  tbe  excess  In  jurisdictional  amoimt  was 
hidden  by  miscalculation,  obviously  due  to 
an  Inadvertence,  we  are  not  disposed  to  order 
a  dismissal,  but  only  to  remand,  so  that  the 
plaintiff  below  may  amend,  If  he  so  desires. 
This  course  is  authorized  by  the  authorities, 
we  believe.  Ross  v.  Anderson-  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  1032;  Ry.  v.  Bamett, 
27  Tex.  Civ.  App.  408,  66  S.  W.  474 ;  Brag- 
gins  V.  Holekamp,  68  S.  W.  57;  Burke  v. 
Adoue,  8  Tex.  Civ.  App.  494,  22  S.  W.  824, 
23  S.  W.  W;  Ry.  v.  Hamilton,  108  8.  W. 
1002. 

The  matters  complained  of  by  the  Director 
General  In  the  second  to  seventh  assignments 
of  error  are  not  likely  to  arise  in  another 
trial.  The  statements  under  the  e^th  to 
fourteenth  assignments  of  error  are  Insuffi- 
cient to  entitle  those  assignments  to  consid- 
eration, and  the  fifteentb,  complaining  of 
the  insufficiency  of  the  evidence  to  support 
the  verdict,  becomes  Immaterial. 

[3]  As  stated,  the  plaintiff  dismissed  tbe 
railway  company  from  tbe  suit  Notwith- 
standing this  fact,  however,  the  court  below 
rendered  judgment  fixing-  a  Hen  against  tbe 
properties  of  tbe  railway  company  to  secure 
the  payment  of  the  Judgment  rendered 
against  the  Director  General  of  Railroads. 
This  was  error,  of  course.  The  railway  com- 
pany not  being  a  party  to  the  suit,  tbe  court 
was  without  authorl^  to  render  any  sort 
of  judgment  against  It 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


DAVIS  et   ux.  V.   CAMPBELl^ROOT   LUM- 
BER CO.     (No.  6374.) 

(Court  of  Civil  Appeals  of  Texas.     Auatm. 

April  27,  1921.    Rehearing  Denied 

June  1,  1921.) 

I,  Appeal  and  error  4=s>l07l(6)  —  Failure  to 
embrace  undisputed  facts  In  findings  harm- 
less. 

Failure  of  trial  court  to  expressly  embrace 
undisputed  facta  in  his  findings,  if  error  at  all, 
was  harmless. 

Z,  Fraudulent  DonveyanoM  «s»58 — latent  to  de- 
fraud not  necessary. 
If  a  conveyance  of  land  was  voluntary  and 
not  upon  a  consideration  deemed  valuable  in 
law  and  the  grantors  did  not  have  other  proper- 
ty within  state  subject  to  execution  sufficient 
to  pay  the  debt,  the  conveyance  was  void  un- 
der the  statute,  whether  or  not  it  was  the  in- 
tent of  the  grantor  to  defraud. 


3.  Fraudulent  conveyances  «=>220— Immaterial 
that  oradltor's  note  was  seoured  by  chattel 
mortgage  in  action  to  set  aside  conveyance 

•  of  land. , 

In  action  upon  promissory  note  for  foreclo- 
sure of  attachment  lien  upon  land  claimed  to 
have  been  fraudulently  conveyed,  it  was  imma- 
terial that  the  note  sued  upon  was  secured  by 
chattel  mortgages,  in  the  absence  of  a  showing 
that  such  mortgages  gave  any  real  security  for 
the  note  or  that  anything  was  realized  thereon. 

4.  Husband  and  wife  €=»254— Property  acquir- 
ed from  rents  and  revenues  of  wife's  sepa- 
rate property  constituted  community. 

Property  paid  for  in  1901  out  of  the  rents 
and  revenues  of  the  separate  property  of  wife 
in  part,  and  joint  earnings  of  herself  and  hus- 
band, and  in  part  by  her  children  by  a  prior 
marriage,  constituted  community. 

5.  Husband  and  wife  <3=>268  (2)— Partition  did 
not  affect  community  property  as  against 
creditor. 

Whatever  may  have  been  the  effect  of  a 
voluntary  partition  and  division  of  community 
property  among  children,  wherein  husband  was 
given  a  child's  part  for  his  share,  and  a  child 
later  acquired  the  land,  as  between  the  parties 
themselves,  it  could  not  have  the  effect  to 
change  the  status  of  the  property  from  com- 
munity to  separate  as  to  creditors  without  no- 
tice. 

6.  Fraudulent  conv^ances  «=>76(l)— $20  cen- 
sideratlon  held  nominal. 

A  consideration  of  love  and  affection  and  a 
sum  of  $20  for  land  conveyed  was  merely  a 
nominal  consideration  which  was  not  valuable 
in  law  as  against  a  creditor,  where  it  was  gross- 
ly inadequate  in  proportion  to  the  value  of  the 
land  conveyed. 

Appeal  from  District  Court,  Coryell  Coun- 
ty;  J.  H.  Arnold,  Judge. 

Action  by  the  Oampbell-Root  Lumber  Com- 
pany against  C.  F.  Davis  and  wife.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Mears  &  Watklns,  of  GatesvUIe,  for  ap- 
pellants. 
Clay  McGlellan,  of  GatesvUIe^  for  appellee. 

Findings  of  Fact 

BRADY,  J.  Appellee  sued  upon  a  promis- 
sory note  and  for  foreclosure  of  an  attach- 
ment lien  upon  certain  land,  which  it  was 
claimed  was  conveyed  by  C.  F.  Davis  and  his 
wife,  M.  A.  Davis,  the  makers  of  the  note,  to 
Jas.  C.  Davis,  In  fraud  of  creditors.  It  was 
claimed  that  the  deed  to  Jas.  G.  Davis  was 
void  as  to  plaintiff,  and  that  Mrs.  M.  A.  Da- 
vis was  liable  on  tbe  note  because  tbe  debt 
was  Incurred  for'  tbe  benefit  of  her  separate 
property.  Judgment  was  rendered  for  the 
full  amount  of  the  note  and  for  foreclosure 
of  the  attachment  lien  upon  so  much  of  the 
property  as  was  found  not  to  be  homestead, 
but  judgment  was  rendered  In  favor  of  Mrs. 


»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  K«r-Numi)ered  Dlsesta  and  Ind«x«( 


Digitized  by 


Google 


168 


231  SOUTHWESTERN  HEPOBTiaBt 


(Tex. 


M.  A,  I>avls  npon  the  finding  that  the  prop- 
erty was  comnninity.  The  defenses  are  suf- 
ficiently Indicated  by  the  findings  of  the 
trial  court. 

We  adopt  the  findings  of  fact  made  by  the 
court  below,  which  are  as  follows: 

"(1)  I  find  that  the  defendants,  C.  F.  Davis 
and  M.  A.  Davis,  made,  executed  and  delivered 
to  plaintiff  their  certain  promissory  note  in 
writing  of  the  description  and  under  the  cir- 
cumstances in  all  things  as  set  out  in  plain- 
tiff's original  petition;  that  the  note  is  dated 
the  25th  day  of  November,  1916,  is  for  the  sum 
of  $1,061.40,  is  due  and  payable  on  or  before 
October  1,  1&17,  to  the  order  of  Campbell-Root 
liumber  Company,  with  interest  thereon  from 
date  until  paid  at  the  rate  of  10  per  cent,  per 
annum,  and  that  the  maimers  agree  to  pay  10 
per  cent  additional  on  the  note  and  interest  then 
owing  as  attorneys'  fees  if  the  note  is  placed 
in  the  hands  of  an  attorney,  or  collected  by 
suit,  and  that  the  note  is  signed  by  the  defend- 
ants, 0.  F.  Davia  and  M.  A.  Davis. 

"(2)  I  find  that  the  debt  evidenced  by  the 
note  was  incurred  during  the  years  of  1908  and 
1909  and  long  prior  to  the  24th  day  of  April, 
1913. 

"(3)  I  find  that  C.  F.  Davis  and  M.  A.  Davis 
are  husband  and  wife  and  have  been  living  to- 
gether as  such  for  a  period  of  28  years  previous 
to  the  filing  of  this  suit. 

"(4)  I  find  that  the  debt  evidenced  by  the 
note  sued  on  was  incurred  for  lumber  and  build- 
ing material  bought  by  the  defendants,  C.  F. 
and  M.  A.  Davis,  from  the  plaintiff,  Campbell- 
Root  Lumber  Company,  for  the  purpose  of  im- 
proving that  certain  real  estate  described  in 
the  pleading,  but  that  the  real  estate  so  im- 
proved did  not  constitute  the  separate  prop- 
erty of  the  defendant  M.  A.  Davis,  and  that  the 
debt  incurred  by  her  was  not  incurred  for  nec- 
essaries for  herself  and  family,  or  under  such 
other  drcnmstances  as  under  the  laws  of  this 
state  would  render  her  personally  liable  for  the 
debt,  she  being  a  married  woman  at  the  time  it 
was  Incurred. 

"(6)  I  find  that  at  the  time  of  the  marriage 
of  the  defendant  C.  F.  Davis,  with  the  defend- 
ant, M.  A.  Davis,  she,  the  said  KL  A.  Davis, 
then  owned  in  her  separate  right  about  120 
acres  of  the  M.  Draper  survey  and  40  acres  of 
the  C.  S.  Thomas  survey  in  Coryell  county, 
Tex.,  and  that  said  two  defendants  at  once  mov- 
ed upon  said  land  and  have  continuously  since 
said  time  and  do  now  use,  occupy,  and  enjoy 
same  as  a  part  of  their  homestead. 

"(6)  I  find  that  about  the  26th  day  of  No- 
vember, 1901,  by  a  deed  of  that  date,  record- 
ed in  volume  75,  p.  164,  the  defendants,  0.  F. 
and  M.  A.  Davis,  acquired  about  450  acres  of 
land  in  Coryell  county,  Tex.,  fully  described  in 
paragraph  4,  subdivision  (a)  of  plaintiffs  orig- 
inal petition;  that  the  grantor  in  sEud  deed  was 
the  Watkins  Land  Company,  and  the  grantee 
Mrs.  M.  A.  Davis,  but  that  said  deed  does  not 
contain  any  recitals  that  the  conveyance  was  to 
'  the  separate  use  and  benefit  of  Mrs.  M.  A.  Da- 
vis; Uiat  the  conveyance  was  not  in  fact  so 
made,  but  that  the  land  was  acquired  after  the 
marriage  of  O.  F.  and  M.  A.  Davis  with  the 
community  funds  and  became  their  community 
property. 

"(7)  I  find  that  the  lumber  and  building  ma- 


terial for  which  the  debt  herein  sued  on  was 
incurred  was  used  in  the  erection  of  a  residence 
and  other  improvements  of  a  part  of  the  450 
acres  of  land  hereinabove  last  mentioned,  and 
that  since  the  erection  of  said  improvements  the 
defendants,  C.  F.  and  M.  A.  Davis,  have  resided 
upon  said  land  and  have  used  a  part  of  same, 
including  the  residence  and  improvements  just 
mentioned,  in  connection  with  the  160  acres 
more  or  less  owned  by  M.  A.  Davis  at  the  date 
of  her  marriage,  as  the  home  of  the  said  C.  F. 
Davis  and  M.  A.  Davis,  and  that  their  home- 
stead was  so  constituted  at  the  date  of  the  con- 
veyance of  their  son,  Jim  Davis,  herein  next 
mentioned. 

"(8)  I  find  that  on  the  24th  day  of  April, 
1913,  by  deed  of  that  date  not  filed  for  record 
until  January  25,  1918,  defendants,  C.  F.  Da- 
vis and  M.  A.  Davis,  conveyed  to  their  son,  Jim 
Davia,  the  450  acres  of  land  above  mentioned, 
less  311  acres  thereof  theretofore  conveyed  to 
J.  M.  Gray  and  others  by  a  deed  dated  January 
29,  1913,  recorded  in  volume  68,  p.  447,  Deed 
Records  of  Coryell  County,  Tex.;  that  the  con- 
sideration upon  which  the  conveyance  to  Jim 
Davis  was  made  was  recited  in  the  deed  to  have 
been  $20  cash  In  hand  paid  and  the  love  and 
affection  of  the  defendant,  C.  F.  Davis  and  3tL 
A.  Davis,  for  their  son,  Jim  Davis;  that  the 
payment  of  the  $20  in  cash  was  not  the  con- 
sideration inducing  the  conveyance  to  the  said 
Jim  Davis  and  was  not  considered  in  the  agree- 
ment therefor,  but  was  paid  for  the  reason  only 
that  the  attorney  preparing  the  deed  suggested 
the  necessity  for  the  payment  of  a  sum  of  money 
in  order  to  make  the  deed  valid  and  binding; 
that  at  the  time  of  the  conveyance  Jim  Davis 
was  a  minor  and  had  not  been  by  his  parents 
emancipated  and  given  the  right  to  have  and 
use  his  own  earnings;  that  at  the  time  of  the 
conveyance  the  land  conveyed  was  of  the  rea- 
sonable market  value  of  $15  per  acre;  that  no 
consideration  deemed  valuable  in  law  was  paid 
for  the  conveyance,  but  it  was  a  voluntary  con- 
veyance and  a  gift  of  the  land  conveyed  from 
C.  F.  Davis  and  M.  A.  Davis  to  their  son,  Jim 
Davis. 

"(9)  That  on  April  24,  1913,  the  date  of  the 
conveyance  to  Jim  Davis  aforesaid,  the  defend- 
ant C,  F.  Davis  was  insolvent  and  owned  no 
other  property  in  this  state  subject  to  execu- 
tion sufficient  to  satisfy  his  debts,  and  that 
plaintiff  was  at  such  time  and  had  been  long 
prior  thereto  a  creditor  of  said  C.  F.  Davis  as 
evidenced  by  the  debt  herein  sued  on. 

"(10)  I  find  that  this  suit  was  filed  on  the 
26th  day  of  June,  1919,  and  that  on  this  date 
writ  of  attachment  was  duly  issued  and  was  lev- 
ied on  all  the  lands  hereinabove  mentioned  in- 
cluding the  139  acres  conveyed  to  Jim  Davis  as 
aforesaid. 

"(11)  I  find  that  previous  to  her  marriage  to 
the  defendant  C.  F.  Davis,  M.  A.  Davis  had 
been  married  to  one  Blackwell  and  bad  by  him 
eight  children,  some  of  whom  resided  with  the 
defendant  M.  A.  Davis  at  and  after  the  time 
of  her  marriage  to  C.  F.  Davis,  upon  the  lands 
hereinabove  mentioned  as  her  separate  property 
and  found  to  be  the  homestead  of  the  defend- 
ants C.  F.  Davis  and  M.  A.  Davis;  that  it  is 
not  disclosed  by  the  evidence  how  many  children 
resided  with  her  at  any  particular  time,  but 
that  some  of  the  children  were  with  the  de- 
fendants, M.  A.  Davis  and  C.  F.  Davia,  at  the 
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time  of  the  purchase  of  the  lands  from  the 
Watkins  Laud  Company,  above  mentioned,  and 
contributed  by  their  labor  to  the  growing,  and 
cultivating  of  the  crops  on  the  homestead  of 
the  said  G.  F.  Davie  and  M.  A.  Davis,  with  the 
procepds  of  which  all  of  the  deferred  payments 
to  the  said  Watkins  Land  Company,  set  out  in 
the  conveyance  from  them,  was  made.  Nothing 
of  the  kind  is  pleaded,  but  defendants  upon  the 
trial  hereof  sought  to  establish  that  an  inter- 
est in  the  land  so  acquired  from  the  Watkins 
Land  Company  was  recognized  as  vesting  in 
the  children  of  M.  A.  Davis,  becanse  they  had 
contributed  by  their  labor  on  the  lands  of  Mrs. 
Davis  to  the  payment  of  the  'Watkins  notes; 
that  after  the  conveyance  from  C.  F.  Davis  and 
M.  A.  Davis  to  3.  M.  Gray  and  others  of  the 
311  acres  of  land,  above  mentioned,  the  pro- 
ceeds of  said  sale  was  divided  among  O.  F. 
Davia,  M.  A.  Davis,  and  said  children  in  some 
manner  expressed  by  the  defendants  O.  F.  Da- 
vis and  M.  A.  Davis,  as  intended  to  satisfy  the 
claim  of  the  children  and  the  claim  of  O.  F. 
Davis,  and  to  give  M.  A  Davis  the  remainder 
of  the  land  acquired  from  the  Watkins  Land 
Company,  which  was  afterwards  conveyed  to 
Jim  Davis  as  her  interest.  I  find  the  fact  to 
be  that  whatever  sort  of  distribution  was  at- 
tempted to  be  made,  it  was  at  most  but  the 
consummation  of  a  desire  on  the  part  of  Mrs. 
Davis  to  give  her  children  the  money  because 
they  had  worked  for  her  and  Mr.  Da^s,  and  in 
this  manner  had  helped  them  to  pay  for  tHe 
land,  and  did  not  change  the  status  of  the  title 
to  the  property. 

"(12)  I  find  that  plaintiff  had  no  notice  ac- 
taal  or  constructive  as  to  the  condition  of  the 
property  rights  of  C.  F.  Davis,  M.  A.  Davis, 
Jim  Davis,  and  the  children  of  M,  A  Davis  by 
her  previous  marriage,  except  that  conveyed  by 
the  records  of  this  county,  and  at  the  time  its 
debt  was  incurred  and  at  the  time  of  all  the 
conveyances  aforesaid,  and  at  the  time  of  the 
levy  of  this  attachment  did  not  know  and  was 
not  charged  with  the  knowledge  that  the  lands 
conveyed  to  Jim  Davis  were  other  than  the 
community  property  of  C.  F.  Davis  and  M.  A. 
Davis  as  on  their  face  and  by  the  record  they 
appeared  to  be. 

"(13)  I  find  that  no  damage  has  accrued  to 
the  defendants  in  any  of  the  particulars  alleg- 
ed by  them  in  their  cross-actions  herein." 

The  trial  court  also  filed  the  following  con- 
clusions of  law: 

"1.  I  conclude  that  plaintifC  is  entitled  to  re- 
cover of  the  defendant  C.  F.  Davis  the  amount 
of  its  debt  herein,  to  wit,  $1,496.83,  vrlth  inter- 
est at  the  rate  of  10  p«r  cent,  per  annum  from 
the  25th  day  of  June,  1919,  and  all  costs  of  suit 

"2.  I  conclude  that  the  debt  sued  on  is  not 
sncb  a  debt  as  under  the  law  Mrs.  Davis,  while 
a  married  woman,  was  permitted  to  make  and 
that  she  is  not  bound  thereby. 

"3.  I  conclude  that  the  450  acres  of  land 
aforesaid,  including  that  conveyed  to  Jim  Davis 
by  C.  F.  Davis  and  M.  A  Davis,  was  acquired 
during  coverture  with  community  funds,  and 
though  standing  in  the  name  of  M.  A.  Davis, 
became  and  was  the  community  proper^  of 
C.  F.  and  M.  A.  Davis  until  the  date  of  their 
conveyance  of  same. 

"4.  I  conclude  that  the  homestead  of  defend- 
ants, O.  F.  Davis  and  M.  A  Davis,  had  been 


at  an  times  herein  mentioned  the  160  acres 
owned  by  M.  A.  Davis  when  ;3he  married  O.  F. 
Davis,  and  that  on  the  24th  day  of  April,  1913, 
it  included,  also,  the  resident  and  contiguous 
land  to  the  extent  of  about  40  acres  out  of  the 
land  and  premises  conveyed  to  Jim  Davis  on 
that  date  so  that  the  whole  of  the  lands  used 
for  homestead  purposes  would  be  200  acres. 

"6.  I  conclude  that  the  conveyance  to  Jim  Da- 
vis was  voluntary  and  was  a  gift;  that  at 
the  time  plaintiff  was  a  creditor  of  G.  F.  Da- 
vis; that  at  the  time  0.  F.  Davis  was  insol- 
vent and  owned  no  other  property  in  this  state 
subject  to  execution  sufBcient  to  satisfy  bis 
debts;  and  that  as  to  plaintiff  the  conveyance 
to  Jim  Davis  was  therefore  void,  except  as  to 
that  part  of  the  land  conveyed  used  by  O.  F. 
and  M.  A.  Davis  for  homestead  purposes,  being 
the  40  acres  of  land  more  or  less  last  above 
mentioned. 

"6.  I  conclude  that  as  between  all  the  parties 
tiie  conveyance  to  Jim  Davis  of  said  40  acres 
mors  or  less  used  for  homestead  purposes  was 
valid  and  binding,  and  he  is  entitled  to  recover 
the  title  and  possession  of  same. 

"7.  I  conclude  that  as  to  the  139  acres  of  land 
more  or  less  conveyed  to  Jim  Davis  by  C.  F. 
Davis  and  M.  A.  Davis  on  the  24th  day  of 
April,  1913,  less  the  40  a(res  more  or  less  dedi- 
cated to  homestead  purposes,  plaintiff  is  entitled 
to  a  foreclosure  of  its  attachment  lien  as  the 
same  existed  on  the  26th  day  of  June,  1919^  for 
the  payment  of  its  debt  sued  on  herein. 

"8.  I  conclude  that  the  defendants  should  re- 
cover nothing  on  their  cross-actions  herein." 

Opinion. 

[1-3]  Appellant  complains  that  the  trial 
court  did  not  include  in  his  findings  of  fact 
that  the  note  sued  on  was  secured  by  a  chat- 
tel mortgage  on  50  acres  of  cotton  and  cotton 
seed,  and  that  the  note  of  wliich  it  was  a 
renewal  was  also  secured  by  a  mortgage  on  a 
grain  crop.  Granting  that  these  facts  were 
ultimate  facts  and  not  mere  evidentiary  ones, 
they  are  undisputed  in  the  record.  Under  our 
view  of  the  law,  the  failure  of  the  trial  court 
to  expressly  embrace  these  facts  In  his  find- 
ings, if  error  at  all,  was  harmless.  It  was  not 
shown  that  such  mortgages  gave  any  real  se- 
curity for  the  note,  or 'that  anything  was  re- 
alized thereon.  In  these  circumstances,  it  is 
immaterial  that  the  note  was  secured  by  chat- 
tel mortgages.  In  so  far  as  it  is  suggested 
that  they  negative  any  intent  on  the  part  of 
appellant  to  defraud  appellee,  it  may  be  an- 
swered that  the  question  does  not  depend  up- 
on the  Intent  If  the  conveyance  was  volun- 
tary and  not  upon  a  consideration  deemed 
valuable  in  law,  and  the  grantors  did  not  have 
other  projjerty  within  the  state  subject  to  ex- 
ecution sufficient  to  pay  the  debt,  the  convey- 
ance was  void  under  the  statute.  Neither  do 
we  see  any  of  the  elements  of  estoppel  In  the 
pleadings  or  the  evidence,  nor  any  waiver  by 
appellee  of  its  right.  Therefore  we  overrule 
the  assignment  raising  these  questions. 

[4,  (]  It  is  next  urged  by  appellant  that  the 
court  erred  in  the  eleventh  paragraph  of  the 
tindings  of  fact,  wherein  it  was  found  that 
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the  pr(^>erty  In  controyersy  was  the  com- 
munity property  of  C.  F.  and  M.  A.  Davis, 
because  of  the  partition  and  division  made 
by  them  and  their  children  several  months 
before  the  conveyance  to  their  son,  Jas.  C. 
Davis.  We  have  carefully  read  the  testi- 
mony upon  this  Issue,  and  we  think  the 
proof  was  entirely  inadequate  to  show  any 
interest  of  Mrs.  M.  A.  Davis,  as  her  separate 
estate,  In  the  property  foreclosed  upon.  The 
property  seems  to  have  been  paid  for  out  of 
the  rents  and  revenues  of  the  separate  prop- 
erty of  Mrs.  Davis,  in  part,  and  the  Joint 
earnings  of  herself  and  husband,  and,  in  part, 
by  her  children  by  a  prior  marriage.  Under 
the  law  as  it  existed  at  the  time  this  prop- 
erty was  acquired  and  paid  for,  the  rents  and 
revenues  from  the  wife's  separate  property 
constituted  community.  The  joint  labor  and 
earnings  of  herself  and  husband  were  also 
such,  and  the  payment  by  the  children  of  a 
part  of  the  purchase  money  did  not,  under 
the  evidence,  create  any  separate  Interest  In 
Mrs.  Davis.  Whatever  may  have  been  the 
eSect  of  the  voluntary  partition  and  division 
among  the  children,  ^herein  Mr.  Davis  was 
given  a  "child's  part"  for  his  share,  and  Jas. 
C.  Davis  later  acquired  the  land  in  contro- 
versy, as  between  the  parties  themselves,  it 
could  not  have  the  effect  to  change  the  status 
of  the  property  from  community  to  separate 
as  to  creditors.  Appellee  was,  at  the  date  of 
sud>  partition  and  of  the  conveyance  to  Jas. 
G.  Davis,  a  creditor  of  C.  F.  Davis,  and  bad 
no  knowledge  or  notice  of  the  partition  and 
of  the  deed  to  Jas.  C.  Davis  until  after  It  was 
placed  of  record  several  years  subsequently. 
For  these  reasons,  we  conclude  that  the  trial 
court  did  not  err  in  finding  that  the  prop- 
erty was  community, 

[I]  Although  perhaps  not  properly  raised 
under  the  assignment,  appellant  urges  the 
proposition  that  the  conveyance  to  Jas.  C. 
Davis  was  upon  a  consideration  deemed 
valuable  in  law,  and  was  therefore  not  a  gift 
or  voluntary  conveyance  within  the  purview 
of  the  statute.  This  is  especially  urged  be- 
cause the  deed-  was  made  for  love  and  af- 
fection and  for  the  sum  of  $20,  which  was 
actually  paid  In  cash  by  the  grantee.  The 
evidence  fully  supports  the  trial  court's  find- 
ings on  this  issue.  It  is  undiluted  that  the 
question  of  a  cash  payment,  or  any  payment 
at  all,  did  not  enter  Into  the  discussion  of  the 
conveyance,  untU  an  attorney  suggested  the 
payment  of  $1  to  make  it  binding.  There- 
upon Jas.  G.  Davis  stated  that  if  it  took  $1 
to  make  the  deed  good,  $20  would  make  It 
better,  and  it  was  for  this  reason  the  latter 
amount  was  recited  and  was  actually  paid. 
In  view  of  the  gross  inadequacy  of  this  price 
in  proportion  to  the  value  of  the  land  convey- 
ed, we  think  it  was  but  a  nominal  considera- 
tion. The  consideration  recited  and  inducing 
the  conveyance  were  not  such  as  are  deemed 


valuable  In  law  as  to  a  creditor,  and  the  con- 
veyance was  void  under  the  statute. 

All  assignments  have  been  given  careful 
conslderatlpn  and  are  overruled.  The  Judg- 
ment is  affirmed.         ' 

Affirmed. 


BAREFIELD  V.  ALLEN  et  al.    (No.  1170.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Ma;  5,  1^1.) 

Appeal  and  error  ®=3773(4)— Case  not  iiriefed 
afflrmed  In  aliience  of  fundamental  error. 
Where  a  case  has  not  been  briefed,  and  an 
examination  of  the  record  fails  to  disclose  any 
error  fundamental  in  its  nature,  tb«  judgment 
of  the  court  below  will  be  affirmed. 

Appeal  from  District  C!oart.  Eaatlasd 
County;  E.  A.  Hill,  Judge. 

Action  between  T.  E.  Barefleld  and  W.  J. 
Allen  and  others.  From  an  adverse  Judg- 
ment, the  former  appeals.    Affirmed. 

Slay,  Simon  ft  Smith,  of  Fort  Wortti,  for 

appellant. 

Carrigan,  Montgomery,  Britain  ft  Morgan, 
of  Wichita  Falls,  Scott,  Brelsford  &  Smith, 
of  Eastland,  and  Lee,  Lomax  ft  Smith,  of 
Fort  Worth,  for  appellees. 

PER  CURIAM,  This  case  has  not  bem 
briefed.  An  examination  of  the  record  fails 
to  disclose  any  error  fundamental  in  Its 
nature.    The  Judgment  is  therefore  afflrmed. 


SINTON  STATE  BANK  v.  TYLER  COMMER. 
CIAL  COLLEGE.    (No.  2424.) 

(Court  of  CSvil  Appeals  of  Texas.    Texarkana. 
May  12, 1921.) 

1.  Pleading  $=3lll  —  Plea  of  privilege  prlna 
fade  proof  of  right  to  transfer. 

Under  Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art.  1903,  defendant's  plea  of  privilege  was  pri- 
ma facie  proof  of  its  right  to  have  the  case 
transferred  to  another  county  for  trial. 

2.  Venue  «=>7— Proof  of  plaintiff  held  not  to 
shew  oasa  within  exoeptions  to  venue  statutOb 

In  an  action  by  a  commercial  college  against 
a  bank,  on  which  was  drawn  a  check  given  the 
college  in  payment  for  its  scholarship  and  sta- 
tionery, where  defendant  bank  filed  plea  of 
privilege  to  be  sued  in  the  connty  where  it  had 
its  office  and  transacted  busineBB,  allegations 
and  proof  by  plaintiff  college  that  its  contract 
with  its  stndent  was  made  in  the  connty  of 
suit,  and  that  by  a  telegram  sent  to  it  in  sttcfa 
county  in  reply  to  one  sent  to  defendant  bank 
the  bank  agreed  to  pay  the  check,  did  not  show 
a  case  within  any  of  the  exceptionB  to  Vernon's 
Sayles'  Ciiv.   St.  art.  1830,  declaring  that  no 
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person  who  1b  an  inhabitant  of  the  state  shall 
be  sued  out  of  the  county  in  which  he  has  his 
domicile. 

Appeal  from  Smith  County  Court;  W.  R. 
Castle,  Judge. 

Suit  by  the  Tyler  Commercial  College 
against  the  SInton  State  Bank.  From  a 
Judgment  for  plaintUf,  defendant  appeals. 
Judgment  reversed,  and  cause  remanded, 
with  instructions. 

One  Gerdes,  residing  in  San  Patricio  coun- 
ty, purchased  of  appellee  a  "scholarship"  en- 
titling him  to  instruction  at  Its  college  in 
Tyler,  in  Smith  county,  and  to  certain  sta- 
tionery for  use  in  (Connection  with  such  in- 
struction. In  payment  for  the  scholarship 
and  stationery  Gerdes  offered  appellee  bis 
checlc  for  $137.60  in  its  favor  on  the  appel- 
lant bank,  incorporated  under  the  laws  of 
Texas  and  having  an  office  and  transacting 
business  at  Sinton,  in  said  San  Patricio  coun- 
ty. Before  it  accepted  the  check  appellee 
telegraphed  appellant  at  Sinton  to  ascertain 
if  it  would  pay  same,  and  in  r^ly,  by  a  tele- 
gram sent  January  19,  1020,  was  assured  it 
\<r<mld;  but  when  the  check  was  afterwards 
presented  to  it  appellant  refused  to  pay  it, 
assigning  as  a  reason  for  such  refusal  that 
Gerdes  had  in  the  meantime  Instructed  it 
not  to  pay  same.  Appellee  then  sued  appel- 
lant In  a  Justice  court  in  Smith  county.  The 
latter  by  a  proper  plea  asserted  a  right  It 
claimed  to  have  the  cause  transferred  to  San 
Patricio  county  for  trial.  In  an  afiSdavit  con- 
trovertlng  said  plea  app«Uee  insisted  it  had  a 
right  to  sue  In  Smith  county  by  force  of  the 
twenty-fourth  exception  to  the  general  rule 
prescribed  in  article  1830,  Vernon's  Statutes, 
because,  it  alleged,  a  part  of  Its  cause  of  ac- 
tion arose  in  that  county,  and  by  force  of  the 
seventh  and  ninth  exceptions  to  said  article, 
because,  it  alleged,  its  suit  was  founded  on 
fraud  and  trespass  committed  in  said  Smith 
county,  in  that  it  was  Induced  by  appellant's 
telegram  delivered  to  It  In  said  county  to 
there  part  with  Its  scholarship  and  station- 
ery to  Gerdes.  Appellee's  contention  was  sus- 
tained by  the  Justice  of  the  peace,  who  over- 
ruled appellant's  plea  and  rendered  Judgment 
against  it  in  appellee's  favor  for  the  sum  It 
sued  for.  Thereupon  appellant  prosecuted  an 
appeal  to  the  county  court  of  Smith  county, 
where  it  renewed  Its  insistence  that  the  cause 
be  tr^sferred  to  San  Patricio  county  for 
trial.  That  court,  however,  also  overruled 
the  plea,  and,  notwithstanding  the  exception 
of  appellant  to  its  action  in  that  respect,  the 


V.  TTTiER  OOMHERCIAXi  COLI/EGB 
«»1  B.W.) 


171 


notice  appellant  then  gave  of  an  appeal  from 
the  order  overruling  its  said  plea,  and  its  re- 
fusal to  answer  further,  tried  the  cause  on 
its  merits  and  rendered  Judgment  against  ap- 
pellant in  appellee's  favor  for  said  sum  of 
$137.50.  The  appeal  by  appellant  is  from 
both  the  order  overmling  Its  plea  of  privilege 
and  the  Judgment  against  it  on  the  merits. 

E.  P.  Price,  of  Tyler,  for  appellant. 
Brooks  &  Johnson,  of  Tyler,  for  appellee. 

WJLLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  By  force  of  the  statute  (article 
1903,  Vernon's  1918  Supplement)  the  plea  of 
privilege  was  prima  fade  proof  of  a  right  in 
appellant  to  have  the  case  transferred  to  San 
Patricio  county  for  trial.  In  an  effort  to  dis- 
charge the  burden  which  therefore  rested  up- 
on it  to  show  that  it  was  entitled  to  maintain 
its  suit  in  Smith  county  notwithstanding  said 
plea  (Insurance  Co.  v.  Robinson,  202  S.  W. 
364;  Bank  v.  Sanford,  228  S.  W.  650),  ap- 
pellee made  the  allegations  referred  to  In  the 
statement  above,  and  at  the  hearing  of  the 
plea  proved  (1)  that  its  contract  with  Gerdes 
was  made  in  Smith  county,  and  (2)  that  by  a 
telegram  sent  to  it  at  Tyler  in  reply  to  one  It 
sent  to  appellant  at  Sinton  the  latter  agreed 
to  pay  the  check.  It  is  plain,  we  think,  that 
such  proof  did  not  show  the  case  to  be  within 
any  of  the  exceptions  Invoked  to  article  1830, 
Vernon's  Statute,  declaring  that — 

"No  person  who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he  has 
bis  domicile." 

The  foundation  of  appellee's  cause  of  ac- 
tion against  appellant  was  not  fraud  or  tres- 
pass on  its  part,  but  was  its  promise  to  pay 
the  check.  As  that  promise  was  made  in  San 
Patricio  county,  when  appellant  delivered  the 
telegram  to  the  telegraph  company  at  Sinton 
for  transmission  to  appellee  at  Tyler,  it  is 
dear  no  part  of  appellee's  cause  of  action 
against  appellant  arose  in  Smith  county. 
For  anything  appearing  In  the  record  to  the 
contrary,  the  connection  appellant  had  with 
the  transaction  between  appellee  and  Gerdes 
was  not  other  than  the  sending  of  that  tele- 
gram in  reply  to  the  one  appellee  sent  it. 

The  Judgment  will  be  reversed,  and  the 
cause  will  be  remanded,  with  instructions  to 
the  court  below  to  order  the  cause  trans- 
ferred to  the  Justice  court  of  precinct  Ko.  1, 
San  Patricio  county,  for  trial,  as  provided  in 
article  1833,  Vernon's  Statutes.  McKay  v. 
King-Collie  Co.,  228  S.  W.  891. 
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PRIDOY  et  al.  v.  CHILDER8.     (No.  1759.) 

(CJonpt  of  Civil  Appeals  of  Texas.     Amarillo. 

March  30,  1921.    On  Second  Motion 

for  Rehearintr  June  1, 1921.) 

On  Motion  for  Rebearing. 

1.  Appeal  and  error  €=»263(3)— Refusal  of  re- 
quested charge  not  fundamental  error  re- 
viewable In  absence  of  exception. 

An  assignment,  "The  court  committed  ma- 
terial error  in  failing  and  refusing  to  give  to 
the  jury  defendant's  special  requested  peremp- 
tory instruction  to  find  for  the  defendants,  "did 
not  present  fundamental  error,  so  that  it  could 
be  considered  in  the  absence  of  an  exception, 
and  on  failure  to  present  by  bill  of  exceptions, 
where  it  would  require  the  court  in  its  consid- 
eration to  look  to  the  evidence  and  statement 
of  facts. 

2.  Appeal  and  error  <3=>730(O  —  Requested 
charge  held  not  In  fact  a  charge  requiring 
consideration  under  general  assignment  of 
error. 

A  requested  charge,  "Xon  are  instructed 
that  the  evidence  introduced  in  this  case  is  in- 
sufficient to  sustain  a  verdict  for  the  plaintiff, 
and  you  will  therefore  find  for  the  defendants 
and  so  say  by  your  verdict,"  is  not  in  fact  a 
charge,  and,  not  presenting  fundamental  error, 
an  assignment  that  the  court  erred  in  refusing 
to  give  "defendant's  special  requested  peremp- 
tory instruction  to  find  for  the  defendants"  was 
too  general  to  entitle  it  to  consideration. 

3.  Appeal  and  error  <»s>742(5)— Proposition 
held  not  to  cure  defect  In  too  general  assign- 
ment. 

A  proposition  following  a  too  general  as- 
signment that  the  court  erred  in  refusing  de- 
fendant's requested  peremptory  instruction  that, 
"If  the  evidence  introduced  on  the  trial  is  in- 
sufficient under  any  theory  of  the  case  to  sus- 
tain a  verdict  for  the  plaintiCF,  the  court  should 
on  request  of  the  defendants  give  peremptory 
Instructions  to  the  jury  to  find  for  the  defend- 
ants, and  a  refusal  to  give  such  requested  in- 
struction is  such  error  as  will  require  a  reversal 
of  the  case  on  appeal,"  did  not  specify  wherein 
the  evidence  was  insufficient  and  did  not  cure 
the  defect  in  the  assignment 

4.  Judgment  (S=>238  —  Recovery  authorized 
against  one  under  allegation  that  two  parties 
to  contract  made  promise. 

When  plaintiff  alleges  that  two  parties  to  a 
contract  made  him  a  promise,  although  under 
the  rule  at  common  law  aa  to  joint  and  sever- 
al contracts  that  is  a  joint  promise,  yet  the 
allegation  necessarily  means  that  each  of  them 
promised,  and,  although  he  has  alleged  the 
promise  of  the  two,  he  can  recover  against  one 
upon  proof  that  he  promised,  although  be  fails 
to  prove  the  promise  of  the  other. 

5.  Appeal  and  error  <s=73l(l),  742(6)  —  As- 
signment of  error  to  verdict  should  be  fol- 
lowed by  proposition,  and  held  too  general  to 
be  considered. 

An  assignment  of  error  that  "the  verdict  of 
the  jury  is  contrary  to  the  evidence  and  the  law 


In  the  case"  should  be  follawed  by  appropriate 
proposition  or  statement  and  is  too  general  to 
be  considered. 

6.  Appeal  and  error  «=»73l(5),  742(6)  — A«- 
slgnment  of  error  to  sufflclenoy  of  evidence 
should  be  followed  by  proposition,  and  hold 
too  general  to  bo  considered. 

An  assignment  of  error  that  "the  evidence 
Introduced  on  the  trial  of  this  case  is  wholly  in- 
sufficient to  sustain  the  verdict  of  the  jury," 
should  be  followed  by  an  appropriate  proposi- 
tion or  statement  and  is  too  general  to  be  con- 
sidered. 

7.  Trial  et=>352(l)-.Speclal  Issnes  held  got  ob- 
Jertlonable  as  Invading  province  of  Jury. 

In  action  by  brolter  tq  recover  commissions 
for  furnishing  purchaser  for  oil  and  gas  lease, 
court  did  not  err  in  submitting  special  issues 
as  to  whether  defendant  had  revised  the  price 
of  the  lease  at  the  time  the  plaintiff  brought 
the  prospective  purchaser  to  his  office,  and 
whether  he  did  not  revise  the  price  after  plain- 
tiff brought  the  purchaser  there,  as  against  an 
objection  that  the  said  issue  was  a  comment 
by  the  court  upon  the  weight  of  the  testimony 
and  invaded  the  province  of  the  jury  in  that  it 
unduly  emphasised  a  particular  part  of  defend- 
ant's testimony. 

On  Second  Motion  for  Bebearing. 

8.  Trial  «=9l39(3)  —  Peremptory  Instruetion 
properly  denied  where  evidence  •nffleient  a* 
to  one  of  two  defendant*. 

Where  there  were  two  defendants,  and 
plalntifTs  right  to  recover  of  them  rested  apon 
different  grounds  and  was  attempted  to  be  sos- 
tained  by  proof  of  different  facts,  the  court 
properly  refused  to  give  peremptory  ihstruc- 
tion  in  favor  of  defendants  if  he  thought  the 
evidence  was  sufficient  to  sustain  the  Judgment 
as  to  one  of  them. 

Appeal  from  District  Court;  Wichita  Coun- 
ty; Edgar  Scurry,  Judge. 

Suit  by  F.  T.  CMlders  against  W.  M.  Prid- 
dy  and  another.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

Martin  ft  Oneal,  of  Wichita  Fails,  for  ap- 
pellants. 

Harvey  Harris,  of  Wichita  FaUs  (Thelbert 
Martin,  of  Austin,  on  the  brief),  for  appellee. 

On  Motion  for  Rehearing. 

HALL,  J.  Appellee  Chllders,  a  real  estate 
broker,  sued  W.  M.  Priddy  and  Del  S.  Brash- 
er, to  recover  commissions  alleged  to  be  due 
blm  under  a  contract  made  with  appellants 
for  the  sale  of  a  certain  oil  and  gas  lease  of 
a  tract  of  land  in  Wichita  county.  Appel- 
lee alleged  in  substance  that  on  or  about 
the  26th  day  of  April,  1919,  the  defendants 
listed  with  him  for  sale  an  oil  and  gas  lease 
on  certain  premises  described  in  his  parti- 
tion, at  $5,000  per  acre,  cash,  agreeing  to  pay 
him  a  commission  of  10  per  cent. ;  that  on  or 
about  that  date  he  procured  purchasers  who 
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were  ready,  wllling,  and  able  to  take  the 
lease  at  the  price  and  upon  the  terms  given; 
and  that  the  defendants  failed  and  refused 
to  comply  with  the  contract  by  assigning  the 
lease.  Appellants  answered  by  general  de- 
murrer and  g»ieral  denial.  Appellee  filed 
his  first  supplemental  petition,  alleg^lng  that 
he  obtained  a  confirmation  of  the  price  per 
acre  cmly  a  few  moments  before  the  pur- 
chasers were  carried  to  the  defendant's  place 
of  business;  that  said  confirmation  was  glT- 
en  by  the  defoidant  Brasher  at  Priddy's 
place  of  business;  and  that  Brasher  was  act- 
ing for  himself  and  Prlddy.  The  case  was 
sabmltted  to  the  jury  upon  special  issues,  and 
the  jury  found  In  effect  that  Brasher  (1)  had 
an  Interest  in  the  lease;  (2)  that  sudi  inter- 
est was  */io»  of  the  profits  of  sale;  (3)  that 
Brasher  was  authorized  by  Prlddy  to  place 
the  property  with  plaintiff  for  sale  at  $5,000 
per  acre;  (4)  that  Prlddy  had  not  revised  the 
price  of  the  lease  at  the  time  the  plaintiff 
bronght  the  prospective  purchasers  to  his  of- 
fice; and  (.S)  that  he  did  not  revise  the  price 
nntii  after  plaintiff  brought  the  purchasers 
there. 

[1, 21  In  the  original  opinion  we  considered 
the  first  assignment  of  error  under  the  mls- 
tatien  impression  that  It  presented  funda- 
mental error.  Upon  reconsideration,  we  have 
condnded  that  it  does  not.  The  first  assign- 
ment of  error  Is: 

"The  court  committed  material  error  in  fail- 
ing and  refusing  to  give  to  the  jary  defendant's 
apedal  requested  peremptory  instruction  to  find 
for  the  defendants." 

The  Instmctlon  is  aa  follows : 

"^ou  are  instructed  that  the  evidence  intro- 
duced in  this  ease  la  insnffident  to  sustain  a 
TenSct  for  the  plaintiff,  and  yon  will  therefore 
find  for  the  defendants  and  so  say  by  your  ver- 
dict" 

The  notation  made  by  the  court  on  this  re- 
quest is: 

"Presented  to  connsel  tor  plaintiff  and  the 
court  l>efore  the. court  read  his  main  charge  to 
the  jnry,  and  is  by  the  court  refused," 

The  court's  acticm  in  refusing  this  request 
was  not  excepted  to,  nor  is  It  presented  here 
by  any  bill  of  exception.  The  assignment 
does  not  present  fundamental  error,  because 
<t  requires  this  court,  In  its  consideration,  to 
look  to  the  evidence  and  the  statement  of 
facts.  The  Supreme  C!ourt  held  in  Houston 
on  Co.  of  Texas  v.  KimbaU,  1(»  Tex.  94,  122 
S.  W.  533,  that  an  assignment  of  error  which 
requires  the  appellate  court  to  look  into  the 
record  and  consider  the  evidence  does  not 
present  fundamental  error.  In  the  case  of 
Walker  et  al.  v.  Haley  (Sup.)  214  S.  W.  296, 
U>e  court  held  that  such  an  instruction  "is 
not  a  'diarge*  at  all,  •  ♦  •  but  only  the 
means  of  giving  effect  to  the  sustaining  of  a 
demurrer  to  the  evidence,  and  which,  if  er- 
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roneooB  at  all,  Is  so,  not  because  of  any  de- 
fect tn  the  direction,  but  because  of  the 
court's  mistaken  view  as  to  the  effect  of  the 
proof."  See,  also,  Shumaker  v.  Byrd  (Sup.) 
216  S.  W.  862.  Since  the  requested  charge  is 
In  fact  not  a  charge,  and  does  not  present 
fundamental  error,  our  conclusion  is  the  as- 
signment is  too  general  to  entitle  It  to  con- 
sideration. 

[3]  The  first  propositldn  following  the  as- 
signment In  appellants'  brief  Is: 

"If  the  evidence  introduced  on  the  trial  is 
insufficient  under  any  theory  of  the  case  to 
sustain  a  verdict  for  the  plaintiff,  the  court 
should,  upon  request  of  the  defendants,  give 
peremptory  instructions  to  the  jury  to  find  for 
the  defendants,  and  a  refusal  to  give  such  re- 
quested instruction  is  such  error  as  will  re- 
quire a  reversal  of  the  case  on  appeal." 

This  proposition  does  not  specify  wherein 
the  evidence  is  insufficient  a'hd  does  cnre  the 
defect  In  the  assignment. 

[4]  The  second  proposition  under  the  first 
assignment  is: 

"An  averment  by  plaintiff  of  Joint  employ- 
ment of  him  as  a  broker  by  two  defendants  to 
procure  a  purchaser  for  an  oil  and  gas  lease 
is  not  sustained  by  proof  of  employment  of  him 
by  only  one  defendant,  which  employment  is 
not  participated  in  by  the  other  defendant,  and 
such  variance  is  fatal  where  an  instructed  ver- 
dict is  requested  by  defendants." 

If  this  proposition  conld  be  considered,  the 
contention  therein  could  not  be  sustained,  be- 
cause in  the  case  of  McDonald  v.  Cabinees. 
100  Tex.  «16,  102  S.  W.  721,  which  is  a  suit 
in  many  respects  similar  to  this.  Judge 
Gaines  said: 

"A  plaintiff  need  not  prove  all  his  allegations; 
it  is  sufficient  if  he  prove  enoui^h  of  them  to 
make  a  case.  When  a  plaintiff  alleges  that  two 
parties  to  a  contract  made  him  a  promise,  al- 
though under  the  rule  at  common  law  as  to 
joint  and  several  contracts,  that  is  a  joint  prom- 
ise, yet  the  allegation  necessarily  means  that 
each  of  them  promised.  Hence  we  see  no  good 
reason  why,  although  he  has  alleged  the  prom- 
ise of  the  two,  be  could  ont  recover  against 
one  upon  proof  that  he  promised  although  he 
may  fail  to  prove  the  promise  of  the  other." 

See,  also,  Negodadon  Agrlcola  y  Ganadera 
de  San  Enrique,  S.  A.,  v.  Love,  220  S.  W.  224. 
(9). 

The  assignment  Is  therefore  overruled. 

[S]  The  second  assignment  la: 

"The  verdict  of  the  Jury  is  contrary  to  the 
evidence  and  the  law  in  this  ease." 

[II  The  third  assignment  Is: 

"The  evidence  introduced  on  the  trial  of  this 
case  is  wholly  insufficient  to  sustain  the  verdict 
of  the  Jury." 

Neither  of  these  assignments  is  followed 
by  an  appropriate  proposition  or  statement,, 
and  they  are  too  general  to  be  considered. 

[7]  The  fourth  assignment  Is: 
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"Because  the  court  committed  material  er- 
ror in  charging  the  jury  special  issues  Nos.  4 
and  6,  in  the  court^s  main  charge,  wherein  the 
court  emphasized  the  fact  of  the  defendant 
Priddy  having  changed  his  price  on  the  lease 
described  in  plaintiff's  petition,  and  the  said  is- 
sne  was  a  comment  by  the  court  upon  the 
weight  of  the  testimony  and  invaded  the  prov- 
ince of  the  jury,  and  for  the  further  reason 
said  issue  unduly  emphasized  that  particular 
part  of  the  defendant's  testimony  and  caused 
the  jury  to  believe  that  the  court  was  of  the 
opinion  that  the  defendant  Priddy  changed  the 
price  of  said  lease  after  Brooks,  Morrison,  and 
Knight  came  to  his  office  and  had  notified  him 
of  their  desire  to  purchase  said  lease." 

We  think  these  issues  were  properly  sub- 
mitted and  are  not  subject  to  the  objectlonB 
set  out  in  the  assignment. 

No  reversible  error  being  pointed  out,  the 
original  opinion  Is  withdrawn,  and  the  judg- 
ment afflimed.    ' 

On  Second  Motion  for  Rehearing. 

[I]  We  agree  witb  appellants'  counsel  that 
there  la  considerable  confusion  witb  refer- 
ence to  the  right  to  appeal  and  assign  error 
upon  the  action  of  the  trial  court  in  giving 
or  refusing  a  peremptory  Instmction  when 
the  request  Is  based  upon  the  sufficiency  or 
insufficiency  of  the  evidence;  but  since  the 
request  made  by  appellant  in  this  case  is  not 
a  "diarge,"  as  decided  by  the  Supreme  Court 
in  Walker  et  aL  v.  Haley,  214  S.  W.  295,  the 
matter  must  be  properly  presented  in  this 
ccurt  before  it  is  entitled  to  consideration. 
The  request  made  by  appellant  is  as  follows: 

"Gentlemen  of  the  jury,  yon  are  instructed 
that  the  evidence  introduced  in  this  case  is  in- 
sufficient to  sustain  a  verdict  for  the  plaintitT, 
and  you  will  therefore  find  for  the  defendants 
and  BO  say  by  your  verdict." 

There  were  two  defendants  In  the  case, 
and  plalntUTs  right  to  recover  of  them  rested 
upon  different  grounds  and  was  attempted  to 
be  sustained  by  proof  of  different  facts.  If 
the  court  thought  the  evidence  was  sufficient 
to  sustain  the  judgment  as  to  one  defendant 
and  not  as  to  the  other.  It  would  have  been 
improper  to  grant  the  request 

The  second  motion  for  rehearing  U  over- 
ruled^ 


SOLOIMON  V.  SCHWARTZ  BROS.  &  CO. 
(No.  6570.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   May  18,  1921.) 

Sales  «=9 1 75— Purchaser    oould     not    cancel 
Items  of  order  and  then  sue  for  nondelivery. 
Buyer  under  contract  could  not  cancel  cer- 
tain items  of  bis  order  and  then  sue  for  dam- 
ne<>8  fnr  failure  to  deliver  such  items. 


Appeal  from  Maveildc  County  Coart:  "W. 
A.  Bonnet,  Judge. 

Suit  by  L.  Solomon  against  Scbwarts  Bros. 
&  Ck>.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed.  I 

Sanford  8c  Wright,  of  Eagle  Pass,  for  ap- 
pellant. I 
Ben  v.  King,  of  Eagle  Pass,  for  appellees. 

FLX,  O.  J.  This  is  a  suit  for  damages  In  { 
the  sum  of  $547.50,  alleged  to  have  accrued 
by  reason  of  the  breach  of  a  contract  to  de- 
liver certain  goods  on  or  before  July  1,  1919, 
Instituted  by  appellant  against  appellees. 
There  was  really  but  one  issue,  and  that  was 
as  to  whether  there  was  a  contract  made  by 
and  between  the  parties  for  the  delivery  of 
certain  goods  on  or  before  July  1,  1919,  and 
on  that  Issue  the  jury  found  there  was  no 
such  contract,  and  judgment  was  rendered 
that  appellant  take  nothing  by  his  suit,  and 
that  appellees  recover  of  appellant  the  sam 
of  $363.22  whldi  he  admitted  he  owed  tbem 
in  payment  for  certain  merchandise. 

The  evidence  was  conflicting  as  to  what 
the  contract  was  between  the  parties,  appel- 
lant swearing  that  the  goods  were  to  be  de- 
livered on  or  before  July  1,  and  appellees' 
testimony  showing  they  were  to  be  delivered 
as  they  could  get  them.  -  The  jury  decided 
in  favor  of  appellees,  as  they  well  might  do 
in  view  of  the  contradictory  statements  made 
by  appellant,  and  the  unsatisfactory  evi- 
dence he  gave.  There  Is  no  force  or  merit  in 
the  contentions  of  appellant,  and  his  only 
assignment  is  overruled. 

There  was  no  unreasonable  delay  in  filling 
the  order,  and  the  authorities  as  to  what  con- 
stitutes unreasonable  delay,  cited  by  appel- 
lant, are  based  on  the  facts  of  each  case,  and 
cannot  be  decisive  on  the  facts  of  this  case. 
The  evidence  of  appellees,  which  was  credited 
by  the  jury,  shows  that  there  was  never  any 
positive  understanding  that  the  merchandise 
was  to  be  delivered  on  July  1,  1919.  Appel- 
lant by  his  acts  waived  an  agreement  to  de- 
liver by  July  1,  if  such  agreement  had  been 
made.  He  contradicted  himself  flatly  at 'dif- 
ferent times  in  his  testimony.  When  It  suited 
him  he  canceled  an  item  in  the  order  made  by 
him,  and  then  sued  for  damages  for  failure 
to  deliver  that  very  item.  He  seemed  to 
think  that  the  order  was  not  binding  on  him 
as  to  certain  articles  he  had  ordered,  and 
yet  he  demands  strict  enforcement  of  the 
order  so  far  as  appellees  are  concerned.  He 
admitted  that  some  of  the  goods  were  to  be 
delivered  July  1,  and  some  July  16.  The 
order  had  written  or  printed  on  it: 

"This  order  is  taken  subject  to  delay  in  de- 
livery and  to  reduction  in  quantity,  in  whole  or 
in  part,  if  the  commercial  production  of  the 
I  mills  or  manufacturers  is  curtailed  or  inter- 
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fered  with  throngh  war,  or  embargo  or  by  gov- 
ermnent  act  or  reqniremenu." 

The  case  was  purely  one  of  fact,  and  prop- 
erly submitted  to  the  Jury. 
The  Judgment  Is  affirmed. 


LANDA  at  al.  v.  F.  S.  AINSA  CO.,  Ine. 
(No.    1231.) 

(Court  of  (StU  Appeals  of  Texas.    EI  Paso. 

May  12,  1921.    Rehearing  Denied 

June  2,  1921.) 

1.  Veaae  «=>7— Aotton  for  breach  of  written 
contract  properly  brouoht  Id  county  In  which 
It  was  p«rformabte. 

Seller's  action  for  breach  of  a  written  con- 
tract by  which  seller  had  sold  goods  to  be 
shipped  to  specified  city  was  properly  brought 
in  the  county  in  which  such  city  was  situated 
under  Rev.  St.  1911,  art  1830,  subd.  K;  the 
contract  being  performable  in  such  county. 

2.  Venae  «=3l6'/2— Casse  of  action  property 
Joined  with  another  regardless  of  whether 
venue  was  properly  laid  In  county  In  which 
action  on  other  cause  of  aoMon  was  prop- 
erly brought. 

Seller's  cause  of  action  for  breach  of  a 
sale's  contract  was  properly  joined  with  tause 
of  action  for  t»'each  of  a  similar  contract,  in 
order  to  avoid  a  multiplicity  of  suits,  regard- 
less of  whether  venue  as  to  former  contract 
was  properly  laid  in  the  county  in  which  the 
action  for  breach  of  latter  contract  was  prop- 
erly brought 

"Appeal  from  District  Court,  El  Paso  Ck)un- 
ty;  Ballard  Coldwell,  Judge. 

AcUon  by  the  F.  S.  Alnsa  C!ompany,  In- 
corporated, against  Harry  Landa  and  oth- 
ers. From  an  order  overruling  plea  of  priv- 
ilege filed  by  defendants  to  be  sued  in  the 
county  of  their  residence,  they  appeaL  Af- 
firmed. 

Beall,  Kemp  &  Nagle,  of  El  Paso,  for  ap- 
pellants. 

Dyer,  Croom  &  Jones,  of  EI  Paso,  for  ap- 
pellee. 

HIGGINS,  J.  This  Is  an  appeal  from  an 
crder  overruling  a  plea  of  privilege  filed  by 
appellants  to  be  sued  in  Comal  county  where 
tbey  reside.  There  were  several  defendants 
who  were  partners  and  engaged  In  business 
at  New  Braunfels  In  said  county,  under  the 
firm  name  of  Jos.  Landa.  The  material 
tacts  are  undisputed  and  are  as  follows: 

The  parties  entered  into  and  signed  a 
memorandum  of  the  sale  of  certain  flour, 
tlie  material  portions  whereof  read : 


S.  AINSA  CO.  175 

aw.) 

"Joseph     Landa,     New     Braunfels,     Texas 
selKs),  and  F.  S.  Ainsa  C!o.  buy(8),  the  fol- 
lowing commodities,  on  the  terms  and  condi- 
tions stated  herein: 
Time  of  shipment  within  sixty  days. 
Destination,  El  Paso,  Texas. 
Routing,  seller's  option. 
Terms  of  payment,  cash.  Draft  with  bill 

of  lading  attached,  through Bank  of . 

Prices  in  this  contract  are  for  delivery  to  car- 
rier at  shipping  point  with  freight  allowed  to 
EjI  Paso,  Tex.,  on  basis  freight  rate  in  effect  on 
date  of  sale.    •    •    • 

"Invoices  against  this  contract  are  payable  in 
New  Braunfels,  Tex.,  with  interest  at  the  rate 
of  8  per  cent,  per  annum  after  maturity." 

The  flour  was  shipped  from  New  Braun- 
fels. The  bill  of  lading  consigned  the  same 
to  order  of  Jos.  Landa,  destination  El  Paso, 
Tex.,  notl^  F.  S.  Ainsa  Co. 

To  cover  the  purchase  price  Landa  drew 
a  sight  draft  on  F.  S.  Ainsa  Company  and 
attached  the  bill  of  lading  thereto.  The 
draft  and  bill  were  sent  to  an  El' Paso  bank 
and  taken  up  by  appellee.  The  flour  was 
then  delivered  to  appellee,  and  It  wa'fa  alleged 
that  same  was  wormy,  weevil  infested,  bad 
a  bad  odor,  and  Inferior  to  the  sample  upon 
Which  the  sale  was  made.  This  suit  was  to 
recover  damages  sustained  by  the  falliure  to 
deliver  flour  conforming  to  sample. 

[1]  Under  the  authorities,  the  memoran- 
dum of  sale  and  the  bill  of  lading  when  tak- 
en up  by  appellee  obligated  appellants  to 
deliver  the  flour  In  El  Paso  county.  The  ob- 
ligation being  In  writing  and  performable  In 
El  Paso  county,  a  suit  for  damages  for  Its 
breach  may  be  maintained  In  that  county 
under  subdivision  5,  art  1830,  R.  S.  Seley  v. 
WilUams,  20  Tex.  av.  App.  405,  50  S.  W. 
899;  People's  Ice  8c  Mfg.  0>.  v.  Interstate 
Cotton  Oil  Ref.  Co.,  182  S.  W.  1163;  Cul- 
lender, Holder  &  Co.  v.  Short,  84  Tex.  Civ. 
App.  364,  78  S.  W.  866;  Darragh  v.  O'Con- 
nor, 69  S.  W.  644;  Cedl  v.  Fox,  208  S.  W. 
954;  Gaddy  v.  Smith,  116  S.  W.  164;  Bell 
C!ounty  Co.  ▼.  Cox,  33  Tex.  CSv.  App.  292, 
76  8.  W.  607;  Harris  v.  Salvato,  175  S.  W. 
802. 

The  two  cases  dted  by  appellants  are  not 
In  point.  In  oar  opinion  they  are  clearly 
distinguishable. 

fJ]  In  the  suit  appellee  also  sought  to  re- 
cover damages  for  the  breach  of  another  con- 
tract for  the  sale  of  flour  which  contract 
was  made  about  the  same  time  as  the  one 
above  discussed.  Venue  In  El  Paso  county 
as  to  the  cause  of  action  upon  this  latter 
contract  Is  not  so  clearly  shown  by  the  evi- 
dence, but  In  order  to  avoid  a  multiplicity 
of  suits  It  was  proper  to  embrace  the  suit 
thereon  In  this  action.  Middlebrook  v.  Brad- 
ley Mfg.  Co.,  86  Tex.  706,  26  S.  W.  936. 

Affirmed, 
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DOOL  V.  CITY  OP  WACO  et  al.    (No.  6342.) 

(Court   of   Civil   Appeals   of  Texas.    AnstiiL 
April  27,  192L) 

Master  and  servant  «=3286(40)— Negllgonoe  In 
warning  of  danger  of  using  defeotlve  fuses 
In  exploding  dynamtta  held  for  Jury. 
In  an  action  against  a  city  for  personal  in- 
juries received  from  the  delayed  explosion  of 
a  stick  of  dynamite  in  a  sewer  ditch  beiuj;  con- 
structed by  the  city,  where  it  appeared  that 
defendant  had  failed  to  warn  plaintiff  agalast 
additional  danger  inToIved  in  the  use  of  de- 
fective fuses,  evidence  held  to  require  the  sub- 
mission of  the  question  to  the  jury. 

Ai^ieal  from  District  Coart,  McLennan 
Oonnty;    Erwln  J.   Clark,  Judgs. 

Action  by  J.  O.  Dool  against  the  City  of 
Waco  and  othcra  Judgment  for  defendants 
on  a  directed  verdict,  and  plalntUt  appeals. 
Reversed  and  remanded. 

Alva  Bryan,  Geo.  W.  Barcus,  and  John 
Maxwell,  all  of  Waco,  for  appellant 

Street,  Wllllls  &  Cioston,  of  Waco,  for  ap- 
pellees. 

KET,  O.  3.  This  Is  a  damage  suit  brought 
by  appellant  against  appellee  dty  of  Waco 
for  injuries  alleged  to  have  been  received 
by  fbe  plalntUI  on  account  of  the  delayed 
explosion  of  a  stick  of  dynamite,  In  a  sewer 
ditch  which  was  being  constructed  by  the 
dty.  After  bearing  the  testimony,  the  trial 
court  Instructed  a  verdict  for  the  defbafdant ; 
and  the  plaintiff  has  appealed  and  assigns 
error  against  that  Instruction. 

Counsel  for  appellee  make  the  contrition 
that  the  undisputed  evidence  shows  that  the 
plaintiff's  Injuries  resulted  proxlmatdy  and 
solely  from  his  own  negligence,  and  there- 
fore the  city  of  Waco  Is  not  liable,  although 
it  Is  subject  to  the  Employers'  Liability  Act 
(Vernon's  Sayles'  Ann.  CSv.  St  1914,  arta 
6246h-5246zzzz),  and  therefore  cut  off  from 
pleading  contributory  negligence  as  a  de- 
fense. In  other  words,  the  contention  is 
that  notwithstanding  the  act  referred  to,  if 
the  defendant  was  guilty  of  negligence  as 
charged  by  the  plaintltF,  on  account  of  its 
failure  to  properly  warn  him,  and  on  account 
of  the  use  of  a  defective  fuse,  nevertheless, 
if  the  testimony  given  by  the  plaintiff  shows, 
as  contended  by  aptiellee's  counsel,  that  the 
plaintiff  was  fully  aware  of  all  of  the  risks 
and  danger  In  which  he  placed  himself,  and 
did  so  voluntarily,  then  the  proximate  cause 
of  the  injury  was  not  the  defendant's  negli- 
gence, but  the  negligence  of  the  plaintiff  in 
pursuing  the  course  he  did. 


The  correctness  of  the  proposition  asserted 
may  be  conceded,  but  it  does  not  apply  to 
all  the  aspects  of  this  case.  Among  other 
things,  the  plaintiff  testified  as  follows: 

"Prior  to,  the  time  that  I  went  to  work  using 
the  dynamite  out  there  on  that  ditch,  I  had 
never  had  any  experience  in  hmiHiing  dynamite. 
I  reckon  that  the  dynamite  was  about  6  inches 
under  the  ground,  and  there  was  about  18 
inches  of  fuse  on  the  outside.  They  was  all 
about  the  same  distance  in  the  ground,  and 
about  the  same  length.  I  don't  know  why  that 
one  fuse  would  not  light  easily.  I  lighted  three 
of  them,  and  was  trying  to  light  the  fourth  one. 
I  lit  the  three  of  them  without  any  trouble,  but 
when  I  got  to  the  fourth  one,  I  kept  trying  to 
light  it  three  or  four  times,  and  it  wouldn't 
catch  easily,  and  these  others  had  burned  down 
8  or  10  inches,  and  I  got  out,  thinking  that 
the  fourth  one  wasn't  on  fire.  I  didn't  know 
that  it  was  on  fire,  but  when  I  got  back  to  the 
ditch  it  was  on  fire.  In  addition  to  these  four 
fuses  that  I  hare  been  testifying  about,  there 
were  about  four  others  in  that  ditch—some- 
thing like  that  I  did  not  know  at  that  time 
that  sometimes  fuses  would  bum  slow— that  is, 
that  some  fuses  would  bum  slow  and  others 
fast  and  I  didn't  know  that  some  fuses  would 
light  easy  and  others  would  light  hard.  No- 
body didn't  give  me  any  warning  at  all  with 
reference  to  fuses,  only  Mr.  Body  told  me  that 
there  wasn't  no  danger  in  it" 

The  witness  Wm.  Tisdale  testified  tliat  he 
had  bad  considerable  experience  in  blasting 
with  dynamite,  and,  among  other  things,  tes- 
tified as  follows: 

"If  a  fuse  is  defective,  sometimes  it  won't 
light  at  all,  and  then  again  yon  can  light  oue, 
and  it  will  bum  a  piece  and  go  out  Where  a 
fuse  is  hard  to  light  it  is  caused  generally 
from  the  powder  in  the  defective  fuse." 

The  testimony  of  the  latter  witness  tended 
to  show  that  some  fuses  were  more  difficult 
to  light  and  burned  more  slowly  than  others, 
and  the  testimony  of  plaintiff  tended  to  show 
that  he  was  not  aware  of  that  fact,  and 
that  the  defendant  had  failed  to  so  inform 
him,  or  give  him  any  warning  against  the 
additional  danger  involved  in  the  use  of 
such  fusea  In  other  worda  if  the  plaintiff 
had  been  given  proper  warning  upon  that 
subject,  it  may  be  that  he  would  have  waited 
longer  before  going  back  to  the  ditcb,  and 
thereby  avoided  injury.  That  questicm  of 
fact  the  plaintiff  had  the  right  to  have  sub- 
mitted to  the  jury,  and  therefore  we  bold 
that  the  trial  court  committed  eroor  in 
directing  a  verdict  for  the  defendant;  and 
on  account  of  that  error  the  judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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TROTTER  ».  STATE.     (No.  317.) 

(Supreme  Court  of  Arkansas.     May  9,  1921. 
Dissenting  Opinion  Jnne  13,  1921.) 

1.  Honteid*  «=»309(1)— C«art's  mlfttake  In  n«e 
of  term  "voluntary  manslaughter"  instead  of 
'involuntary  manslaughter"  In  Instruction 
held  error. 

In  a  homicide  prosecution  in  which  there 
was  evidence  sufficient  to  warrant  a  finding 
that  defendant  was  guilty  of  involuntary  man- 
slaughter, error  in  defining  involuntary  man- 
slaughter  nnder  Crawford  &  Moses'  Dig.  | 
2356,  as  'Voluntary  manslaughter,"  without  de- 
fining involuntary  manslaughter  in  any  other 
instruction,  held  prejudicial  error,  since  the 
jurors,  not  being  lawyers,  and  not  understand- 
ing the  difference  between  voluntary  and  in- 
voluntary manslaughter,  could  not  have  knovra 
that  court  by  such  instruction  had  intended  to 
define  involuntary  manslaughter,  and  by  mis- 
take had  osed  the  words  "T4dantary  manslaugh- 
ter." 

2.  Criminal  law  <8=3844( I)— General  objeotlen 
te  iHstmetlon  defining  Involuntary  manslaogh- 
t»r  as  volntary  manslaughter  ^sld  sufflolent. 

A  general  objection  to  instruction  defining 
hivoluntary  manslaughter  as  defined  by  Craw- 
ford &  Moses'  Dig.  f  2356,  as  "voluntary  man- 
tlaughter"  held  sufficient;  such  error  being  one 
of  substance,  and  not  of  form. 

3.  Criminal  law  ^814(17)— Refucat  of  In- 
struction OB  eireumstantial  e¥ldence  where 
such  evidence  is  not  alone  relied  on  held 
proper. 

In  a  homicide  prosecution  in  which  the 
state  did  not  depend  wholly  upon  circumstan- 
tial evidence,  refusal  of  instruction  as  to  the 
sufficiency  of  evidence  to  justify  conviction  in 
1  case  in  which  the  "state  relies  upon  circom- 
itantial  evidence"  heid  proper. 

4.  Hemlolde  (8=>I8S(5)— 42eneral  reputation, 
but  not  personal  o|»lnion  of  witness  aa  to  )le- 
eeased's  character,  admissible. 

In  a  homicide  prosecution  in  which  defend- 
ant claimed  to  have  acted  in  self  defense,  that 
deceased  was  a  person  of  violent  and  danger- 
ous disposition  could  be  proved  by  testimony 
18  to  the  general  reputation  of  deceased,  but 
not  by  the  individual  opinion  of  a  witness  con- 
cerning the  deceased's  character. 

5.  Homlelde  «=3346— Appellate  court  on  appeal 
from  oonviotlon  for  voluntary  manslaughter 
nay  affirm  cooviotlon  of  involuntary  man- 
slugbter. 

Upon  appeal  from  conviction  for  voluntary 
manslaughter  in  which  there  was  evidence 
which  would  have  warranted  a  finding  that  de- 
fendant was  guilty  of  involuntary  manslaughter, 
ud  in  which  court  committed  prejudicial  e^rror 
bf  failure  to  instruct  upon  involuntary  mtin- 
«l»nghter,  the  appellate  court,  bistead  of  re- 
versing the  judgment  and  remanding  the  case 
l«r  a  new  trial,  will  enter  a  judgment  affirming 
conviction,  of  Involuntary  manslaughter  sub- 
ject to  the  Attorney  General's  election  within 
10  days  to  have  cause  remanded  for  a  new 
tiisl  for  voluntary  manslaughter. 

McCuIloch,  C.  J.,  and  Smith,  J.,  dissenting.  I 
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Appeal  froitf  CIrcalt  Court,  Drew  County ; 
Tomer  Butler,  Judge. 


Andrew  Trotter  was  convicted  of  volunta- 
ry manslaughter,  and  he  appeals.  Reversed, 
and  judgment  affirming  tonvictlon  of  Involun- 
tary manslaughter  entered  subject  to  the 
right  of  the  Attorney  General  to  elect  within 
lb  days  to  have  cause  remanded  for  new  trial 
for  voluntary  manslaughter. 

Henry  &  Harris,  of  Mouticello,  for  appel- 
lant 

J.  S.  ntley,  Atty.  Geo,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Aaat,  Attya.  Oen.,  for 
the  State. 

WOOD,  J.  Appellant  was  indicted  for 
murder  In  the  first  degree  in  the  killing  of 
Fannie  Read.  He  was  tried  and  convicted 
of  voluntary  manslaughter.  Prom  the  judg- 
ment sentencing  to  Imprisonment  In  tbe  state 
penitentiary  for  a  period  of  5  years,  he  ap- 
peals to  this  court 

The  appellant,  a  negro  18  years  of  age,  and 
Fannie  Read,  a  negress  about  30  years  old, 
<»  the  8th  of  August,  1920,  were  living  in  Il- 
licit cohabitation  at  Tennessee  Spur  In  Drew 
county,  Ark.  On  the  night  of  that  day,  and 
near  the  house  In  which  they  were  living,  a 
gun  was  discharged,  and  appellant  and  Fan- 
nie Read  was  observed  running  close  togeth- 
er for  a  short  distance.  They  stopped  and 
were  scuflUng,  when  a  gun  was  fired  again, 
and  Fannie  fell.  She  was  shot  in  the  right 
groin  with  blrdshot  or  buckshot,  and  died 
from  the  effects  of  the  wound. 

It  could  serve  no  useful  purpose  to  discuss 
in  detail 'the  testimony.  There  was  evidence 
to  warrant  the  jury  In  finding  the  appellant 
guilty  of  voluntary  manslaughter.  The  tes- 
timony of  appellant  was  In  part  as  follows: 

"I  had  some  puppies  there,  and  there  was 
something  .the  matter  with  the  chickens,  and 
I  got  up  [ont  of  bed]  to  see  what  the  trouble 
was.  Fannie  was  out  there  with  the  gun  and 
said,  'Yon  son  of  a  bitch,  I  told  you  I  was  go- 
ing to  get  you,'  and  then  she  shot  and  ran.  I 
ran  after  her  to  take  away  the  gun.  While 
we  were  tussling  over  it,  it  went  off  and  shot 
her.  We  were  up  close  together.  Both  of  us 
had  hold  of  the  gun.  She  grabbed  my  broken 
arm.  I  snatched  it,  and  it  went  off.  I  didn't 
know  the  gun  was  loaded,  but  I  saw  her  un- 
breech  it  while  going  down  the  road.  She  got 
the  gun  out  of  her  room.  It  was  my  gun— a 
single-barrel  shotgun.  I  didn't  shoot  her.  I 
could  not  have  shot  at  her.  My  arm  was  in  a 
sling  and  in  splints  from  my  wrist  to  my 
shoulder,  and  I  could  not  get  the  gun  up  to  my 
shoulder." 

The  above  testlmcmy.  If  believed,  would 
have  warranted  the  jury  In  finding  appellant 
guilty  of  Involuntary  manslaughter.  The 
court  gave  the  following  instructions  on  man- 
slaughter : 


e=9F^r  other  cases  see  same  topic  and  KBT-NCMBBB  In  aU  Key-Numbered  DlgesU  and  Indez* 
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(8)  Manalaaghter  ii  th«  nnlawfol  killing  of 
a  bornan  being  without  malice,  ezpreas  or  im- 
plied,   and    without    deliberation. 

(9)  Manslaugbter  must  be  voluntary  upon  a 
sudden  heat  of  passion,  caused  by  a  provoca- 
tion apparently  sufficient  to  make  the  passion 
irresistible.    This  is  voluntary  manslaugbter. 

(10)  If  the  killing  be  in  the  commission  of 
an  unlawful  act,  without  malice  and  without  the 
means  calculated  to  produce  death,  or  in  the 
prosecution  of  a  lawful  act  done  without  due 
care  and  circumspection,  it  shall  be  manslaugh- 
ter.    This  is  voluntary  manslaughter. 

(11)  Under  the  indictment  in  this  case  it  is 
competent,  if  the  proof  justifies  it,  to  find  the 
defendant  guilty  of  murder  in  the  first  degree, 
murder  in  the  second  degree,  voluntary  man- 
alaogbter,  or  involuntary  manslaughter. 

(16)  If  yon  have  a  reasonable  doubt  as  to 
whether  it  is  murder  in  the  second  degree  or 
voluntary  manslaughter,  yoa  should  convict 
only  of  manslaughter.  If  you  have  a  reasona- 
ble  doubt  whether  it  is  voluntary  or  involun- 
tary manslaughter,  you  should  convict  only  of 
involuntary  manslaughter. 

[1]  The  appellant  objected  and  excepted  to 
the  mllng  of  the  court  in  giving  e&cb  of  the 
above  instructions.  While  the  court  told  the 
jnry  that  they  might  find  appellant  guilty  of 
Involuntary  manslaughter,  there  is  no  In- 
struction informing  the  jury  as  to  the  punish- 
ment prescribed  for  such  offense. 

The  testimony  showed  that  the  gun  from 
wlilch  the  fatal  shot  was  fired  was  a  single- 
barrel  shotgun.  According  to  the  testimony 
of  the  appellant,  after  Fannie  Read  fired  the 
gun,  he  ran  after  her  for  the  purpose  of  dis- 
arming her,  and  was  trying  to  snatch  the 
gun  away  from  her  when  the  same  was  dis- 
charged, causing  her  death.  If  the  jury  be- 
lieved that  such  was  the  Intention  of  appel- 
lant, this  conduct  on  his  part  was  not  un- 
lawful, but  the  jury  were  warranted  In  con- 
cluding that  the  death  of  Fannie  Read  was 
thus  caused  without  due  care  and  circumspec- 
tion on  the  part  of  the  appellant. 

The  court,  In  Its  instruction  No.  10,  told 
the  Jury  that,  if  the  killing  was  in  the  proe- 
ecution  of  ^a  lawful  act  done  without  due 
care  and  circumspection.  It  was  voluntary 
manslaughter.  Applying  the  above  Instruc- 
tion to  the  testimony,  if  the  jury  believed 
and  accepted  the  testimony  of  the  appellant, 
they  bad  no  alternative  but  to  find  him 
guilty  of  voluntary  manslaughter.  Instead  of 
telling  the  jury  that  such  conduct  In  the 
prosecution  of  a  lawful  act  done  without  due 
care  and  circumspection  was  Involuntary 
manslaughter,  the  court  told  the  jury  Just 
the  opposite.  This  was  fatal  error  and  high- 
ly prejudicial  to  the  appellant,  because,  If 
the  jury  had  been  told  that,  if  they  believed 
that  the  killing  was  done  In  the  prosecution 
of  a  lawful  act,  but  without  due  care  and  cir- 
cumspection, they  might  find  the  appellant 
guilty  of  involuntary  manslaughter,  the  ju- 
ry under  the  evidence  then  would  have  been 
authorized  to  find,  and  might  have  found,  the 
appellant  guilty  of  involuntary  manslaughter. 


[2]  The  Jurors  were  not  lawyers  and  did 
not  understand  the  difference  betweoi  Tolan- 
tary  and  Involuntary  manslaughter.  Under 
their  oaths  they  had  to  try  the  case  accord- 
ing to  the  law  as  declared  by  the  court.  The 
court,  in  ^ts  instrnctloils,  made  no  distinction 
between  voluntary  and  involuntary  man- 
slaughter. The  Instructions  concerning  man- 
slaughter were  in  irreconcilable  conflict,  and 
the  jury,  in  attemptlngto  follow  them,  would 
be  led  into  inextricable  confusion.  The  mis- 
take of  the  court  in  giving  conflicting  and  con- 
fusing definitions  was  not  merely  one  of  ver- 
biage or  a  clerical  misprision,  wbidi  tbe  Ju- 
rors could  themselves  observe  and  correct. 
The  Jurors,  being  laymen,  could  not  correct 
the  mistake  of  the  court.  The  fact  should  be 
noted  here  that  the  framers  of  the  Revised 
Statutes  and  the  Legislature  of  1837,  which 
adopted  the  "Revised  Statutes"  de0ning 
'inanglaughter"  as  set  forth  In  section  1,  and 
"voluntary  manslaughter"  as  set  forth  in  sec- 
tion 2,  do  not  designate  the  offense  prescrib- 
ed in  secticm  S  as  "Involuntary  manslaugh- 
ter." Chapter  44,  |  3,  Revised  Statutes.  The 
offense  set  forth  in  this  section  was  first 
designated  by  our  court  as  "Involuntary  man- 
slaughter" in  Harris  v.  State,  34  Ark.  469- 
479.  The  first  digesters  who  designated  it 
as  such  were  Crawford  &  Moses,  section 
2356,  C.  &  M.  Digest  When  the  Legislature 
Itself  has  not  undertaken  to  define  "involun- 
tary manslaughter,"  and  only  the  Supreme 
Court  and  digesters  have  undertaken  to  do 
so,  how  could  a  Jury  of  laymen  know  the  dif- 
ference between  voluntary  and  involuntary 
manslaughter?  They  could  not  know,  and 
even  if  they  did  know,  they  are  nevertheless 
bound  to  take  the  law  from  the  trial  court 
The  mistake  was  one  which  the  court  alone 
ooold  correct  The  court  was  not  asked  by 
tbe  state  to  correct  It,  and  did  not  correct 
it.  The  appellant,  by  his  general  objection 
to  that  particular  Instruction,  called  tbe 
court's  attention  to  such  defects  as  rendered 
the  Instruction  fundamentally  wrong.  The 
error  was  one  ot  substance,  and  not  of  form. 
It  was  an  Inherent  defect.  Therefore  a  gen- 
eral objection  to  that  particular  instructioa 
was  sufllclent  to  direct  the  attention  of  tbe 
court  to  it  Fones  v.  Phillips,  39  Ark.  17-40, 
43  Am.  Rep.  264. 

2.  Appellant  complains  of  the  ruling  of 
the  court  in  refusing  to  give  Its  prayer  for 
instruction  concerning  the  effect  of  drcum- 
stantlal  evidence,  as  follows: 

(A)  You  are  further  instructed  that  when 
the  state  relies  upon  circumstantial  evidence 
to  justify  the  conviction  of  a  person  charged 
with  crime,  then  such  chain  of  circumstances, 
as  a  matter  of  law,  must  not  only  be  incon- 
sistent with  defendant's  innocence,  but  must  b« 
so  convincing  of  his  guilt  as  to  exdude  every 
other  reasonable  hypothesis,  and  must  establiab 
in  the  miuds  of  the  jury  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  tbe  charge. 
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and   unless  this  is  don«  in  this  case  then  it 
is  your  duty  to  acquit  the  defendant 

[S]  There  was  no  error  in  the  ruling  of  the 
oonrt.  This'  was  not  a  case  In  which  the  state 
depended  wholly  upon  drcumstantlal  evi- 
deuce  for  the  conviction  of  appellant. 

[4]  3.  J.    D.    Ratterree   testified   that   he 
knew  the  general  reputation  of  Fannie  Bead 
■wblle  she  lived  In  the  town  of  IJontlcello  for 
turbulence  and  violence,  or  peace  and  quiet- 
ude;   that  such  reputation  was  bad.     The 
witness  was  asked:    "Ftom  that  reputation 
did  you  consider  her  a  dangerous  woman?" 
The  court  would  not  permit  the  witness  to 
answer  Uie  question,  and  the  appellant  duly 
excepted  to  the  ruling  of  the  court   This  rul- 
ing of  the  court  was  correct.   The  individual 
opinion  of  a  witness  concerning  the  character 
of  the  deceased  Is  not  competent  testimony 
because  that  does  not  tend  to  prove  that  the 
accused  had  knowledge  of  the  fact  that  the 
deceased  was  a  person  of  turbulent,  violent, 
and  dangerous  disposition.    But,  when  such 
is  the  general  reputation  of  the  deceased,  it 
tends  to  show  that  the  accused  had  knowl- 
edge  of  such  character,  and,  where  It   is 
doubtful  as  to  who  was  the  probable  aggres- 
Bor,  such  testimony  Is  competent  because  It 
tends  to  throw  light  upon  that  Issue. 

"The  reputed  character  of  the  deceased  on 
a  charge  of  homicide,"  says  Mr.  Oreenleaf, 
"may  be  evidential  as  Indicating  his  reasona- 
ble apprehension  of  attack  upon  an  issue  of 
self-defense;  for  In  a  quarrel  or  other  en- 
counter the  opponent's  violent  or  turbulent 
character,  as  known  to  the  accused,  may  give 
to  his  conduct  a  significance  of  hostility  which 
would  be  wanting  in  the  case  of  a  man  of  or- 
dinary disposition.  It  is  the  essence  of  this 
prindple,  however,  as  all  courts  concede,  that 
the  reputed  character  of  the  deceased  should 
have  been  known  to  the  accused."  1  Green- 
leaf  on  Evidence,  p.  42,  S  14. 

See  1  Wharton's  Criminal  Evidence,  p.  246; 
Dnderhlll  on  Evidence,  H  324,  325;  Palmore 
V.  State,  29  Ark.  248, 261,  262,  and  cases  there 
cited;  Coulter  v.  State,  100  Ark,  561-^5e4, 140 
8.  W.  719. 

[1]  4.  The  Jury  returned  a  verdict  of  guilty 
against  the  appellant  for  voluntary  man- 
slaughter, and  fixed  his  punishment  at  a 
longer  term  in  the  state  penitentiary  than 
the  shortest  period  prescribed  for  that  of- 
fense. Therefore  it  is  manifest  that,  if  the 
Jury  had  had  an  opportunity  to  return  a  ver- 
dict of  guilty  against  the  appellant  for  in- 
voluntary manslaughter  and  had  found  him 
guilty  of  such  offense,  they  would  not  have 
fixed  his  punishment  at  a  shorter  period  than 
one  year,  which  Is  the  longest  period  pre- 
scribed as  punishment  for  that  oSTense.  The 
prejudice  to  appellant  in  the  granting  of  in- 
struction No.  10  win  be  cored  If  the  punish- 
ment of  appellant  Is  fixed  at  one  year  In  the 
State  penitentiary  Instead  of  five. 


For  the  error  In  granting  the  state's  prayer 
for  Instruction  No.  10,  the  Judgment  convict- 
ing the  appellant  of  volimtary  manslaughter 
must  be  reversed,  but,  as  a  conviction  for 
this  offense  includes  the  conviction  also  for 
Involuntary  manslaughter,  .and  as  it  Is  ob- 
vious that  the  Jury  would  have  assessed  the 
maximum  punishment  for  that  offense,  un- 
less the  Attorney  Greneral  elects,  within  ten 
days  to  have  the  cause  remanded  for  a  new 
trial  for  voluntary  manslaughter,  the  Judg- 
ment of  the  circuit  court  will  be  modified, 
and  a  Judgment  will  be  entered  here  aflirm- 
Ing  the  conviction  of  involuntary  manslaugh- 
ter, and  certified  by  the  clerk  of  this  court 
to  the  keeper  of  the  state  penitentiary  reduc- 
ing the  sentence  of  the  appellant  to  imprison- 
ment In  the  state  penitentiary  for  one  year 
for  "involuntary  manslaughter."  Brown  v. 
State,  34  Ark.  232-239;  Noble  v.  State,  75 
Ark.  246-250,  87  S.  W.  120;  Routt  v.  State, 
61  Ark.  694,  34  S.  W.  262;  HarrU  T.  State, 
119  Ark.  85-©4, 177  S.  W.  421 

McCTTLLOCH,  a  J,  and  SMITH,  J.,  dis- 
sent They  think  the  Judgment  should  be 
afllrmed. 

McCTTLLOCH,  O.  J.  (dissenting).  Instruc- 
tions numbers  8,  9,  and  10  are  In  the  lan- 
guage of  the  statute  denning  manslaughter 
and  the  error  in  number  10  In  declaring  that 
the  facts  related  constitute  voluntary  man- 
slaughter was  obviously  clerical.  It  was  a 
mere  "slip  of  the  tongue"  and  the  meaning 
of  the  court  w|ts  obvious  to  any  one  who  took 
notice  of  the  language  used.  If  appellant's 
counsel  took  notice  of  the  error  they  ought 
to  have  called  the  attention  of  the  court  to  it 
by  a  specific  objection.  If  they  did  not  notice 
it  then  it  Is  not  conceivable  that  the  Jury  took 
Bufllcient  notice  of  It  to  be  misled  by  the  In- 
correct statement  In  other  words,  this  is  an 
Instance,  I  think,  where  it  Is  peculiarly  essen- 
tial that  a  specific  objection  should  have  been 
Interposed  to  the  incorrect  language  in  an 
instruction.  The  trial  Judge  repeated  the 
precise  language  of  the  statute  and  manifest- 
ly Intended  to  write  the  word  involuntary  In- 
stead of  voluntary.  Perhaps  the  error  was 
made  by  the  stenographer  who  transcribed 
the  instruction.  At  any  rate  it  is  presumable 
that  the  trial  Judge  would  have  corrected  the 
error  if  his  attention  had  been  called  to  it, 
for  it  may  be  assumed  that  he  did  not  Intend 
to  give  two  definitions  of  voluntary  man- 
slaughter. The  objection  to  this  instruction 
was  formal  and  general,  the  same  as  made 
to  the  other  26  instructions  of  the  court  cov- 
ering all  of  the  grades  of  homicide. 

The  error  is,  therefore,  harmless  and 
should  be  disregarded. 

SMITH,  J.,  Joins  In  this  dissent 
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STATE  «x  rel.  ATTORNEY  GENERAL  v. 
EAGLE  LUMBER  CO.  (No.  13.) 

(Supreme  Court  of  Arkaosas.    May  30,  1921.) 

Taxation  $:s»380-«tock  of  foreign  corporation 
not  taxable  where  not  of  value  exceeding 
value  of  other  property  assessed  In  state. 
Under  the  rule  that  the  taxable  yalue  of 
shares  of  stock  of  a  corporation  is  ascertained 
by  deducting  the  value  of  its  tangible  property 
otherwise  assessed  from  the  market  ralue  of 
its  shares  of  stock,  the  capital  stock  of  a  for- 
eign  corporation   was   not  taxable  where  the 
value  of  such  stock  did  not  exceed  the  aggre- 
gate value   of  its  other  property  assessed  in 
the   state,   and  the   corporation  did  not  own 
ot^er  property  elsewhere. 

Appeal  from  Ouachita  Chancery  Court; 
James  M.  Barker,  Chancellor. 

Action  by  the  State,  on  the  relation  of  the 
Attorney  General,  against  the  Eagle  Lumber 
Company.  From  a  decree  for  leas  relief  than 
demanded,  both  parties  appeal.  Reversed, 
and  cause  dismissed,  on  defendant's  appeal. 

J.  S.  Utley,  Elbert  Godwin,  and  George 
Vaughan,  all  of  Little  Rock,  and  Wm.  T. 
Hammock,  of  Heber   Spring,  for  aroellant 

Gaughan  &  Sifford,  of  Camden,  for  ap- 
pellee. 

MoClTLLOCH,  a  J.  The  Attorney  General 
instituted  this  action  on  behalf  of  the  state 
of  Arkansas  against  the  defendant.  Eagle 
Lumber  Company,  a  foreign  corporation,  to 
.  recover  unpaid  taxes  alleged  to  be  due  on  Its 
capital  stock  since  the  time  It  began  doing 
business  in  this  state  In  the  year  1899  up  to 
the  time  of  the  commencement  of  the  suit  in 
1919.  The  facts  are  undisputed  and  are  set 
forth  in  a  written  stipulation  signed  by  coun- 
sel on  both  sides. 

The  defendant  is  a  private  corporation, 
organized  under  the  laws  of  the  state  of 
Iowa,  and  It  began  doing  business  In  the 
state  of  Arkansas  on  March  3, 1899,  and  com- 
plied with  the  laws  of  the  state  with  respect 
to  foreign  corporations  doing  business  in  the 
state.  Its  authorized  and  paid-up  capital 
stock  was  originally  $250,000,  and  subsequent- 
ly raised  to  $500,000,  "all  of  which,"  accord- 
ing to  the  recitals  of  the  agreed  statement 
of  facts,  "has  always  been  employed  in  Ar- 
kansas." The  written  stipulation  as  to  facts 
reads  as  follows: 

"(2)  The  tangible  assets  of  the  company 
consist  wholly  of  a  sawmill,  lumber,  logs,  and 
merchandise  at  Eagle  Mills,  and  of  the  tim- 
ber lands  situated  in  Ouachita,  Dallas  and  Cal- 
houn counties,  all  in  the  state  of  Arkansas.  It 
owns  no  property  located  elsewhere,  and  for 
all  the  years  covered  by  this  suit  its  sole  busi- 
ness was  the  manufacture  and  sale  of  timber 
products  at  Eagle  Mills,  Ark. 

"(3)  ♦     *     • 

"(4)  The  company  has  paid  due  state  and 
local  taxes  on  all  of  its  tangible  property,  real 


and  personal,  including  certain  "moneys  and 
credits"  to  the  proper  authorities  in  Arkansas 
in  accordance  with  the  revenue  laws  of  this 
state. 

"(6)  It  is  agreed  as  a  stipulation  of  fact  that 
during  the  period  of  years  covered  by  the  com- 
plaint herein  the  shares  of  stock  representing 
the  capital  stock  of  the  company  bad  the  same 
value  and  no  greater  than  the  aggregate  prop- 
erty owned  by  the  corporation,  all  of  whose 
physical  assets  had  an  actual  situs  within  the 
state  of  Arkansas.  It  is  further  stipulated  that 
daring  said  period  the  property  of  the  company 
assessed  in  Arkansas  was  valued  for  taxation 
in  the  several  counties  in  which  it  was  located 
at  an  amount  equal  to  the  actual  average  as- 
sessment of  other  similar  property  in  the  state 
of  Arkansas. 

"Provided  it  is  further  agreed  that,  if  the 
court  holds  that  the  company  as  a  foreign  cor- 
poration is  in  any  event  taxable  in  Arkansas 
upon  its  intangible  property  or  its  capital  stock, 
the  extent  of  its  liability  for  such  taxes  is  stip- 
ulated to  be  $1,000  and  no  more,  unless  the 
proper  basis  for  assessment  be  held  to  be  60 
per  cent  of  tme  value  as  per  the  Tax  Com- 
mission  order  recited   in  paragraph   6  herein. 

"(6)  •     •     •  '    '^    f 

"(7)  It  is  further  agreed  that,  if  all  issues 
of  law  are  finally  determined  adversely  to  the 
defendant,  judgment  will  be  entered  against  the 
company  for  $2,000  (or  in  lien  thereof  $1,000), 
in  the  event  the  court  upholds  as  the  true 
taxable  criterion  the  actual  average  aasesaed 
basis  rather  than  the  Tax  Commission's  50 
per  cent,  basis.     •     •     * " 

The  court  rendered  judgment  in  favor  ot 
the  state  for  the  recovery  of  the  sum  of  $1,- 
000,  and  both  parties  have  appealed. 

The  Attorney  General  and  his  associate 
counsel  argue  with  mudi  eamestpess  the 
question  whether  the  Intangible  property  or 
capital  stock  of  a  foreign  corporation  doing 
business  In  this  state  Is  subject  to  assessment 
against  the  corporation  for  the  purposes  of 
taxation.  That  question  is  very  thoroughly 
covered  by  the  learned  counsel  <m  each  side. 
But  it  seems  to  us  that  under  the  stipulation 
of  facts  in  this  case  it  is  not  proper  for  us  to 
decide  that  question,  for  the  reason  that  the 
capital  stock  has  no  value  in  excess  of  the 
value  of  the  iH-operty  otherwise  taxed  In  this 
state,  and  that  the  corporation  owns  no  prop- 
erty elsewhere,  either  tangible  or  intangible. 
The  substance  of  the  agreement  is  that  all 
of  the  capital  of  the  corporation  is  and  has 
always  been  employed  in  the  state  of  Ar- 
kansas, that  ail  of  its  tangible  assets  are 
situated  in  the  state  of  Arkansas,  and  that 
It  owns  no  property  located  elsewhere  that 
the  shares  of  stock  have  the  same  value  as 
the  aggregate  property  owned  by  the  corpora- 
tion, and  that  it  has  paid  taxes  on  ail  of  its 
tangible  property,  including  moneys  and 
credits. 

The  rule  announced  In  ^e  decisions  of 
this  court  is  that  the  taxable  value  of  shares 
of  stock  of  a  corporation  is  ascertained  by  de- 
ducting the  value  of  its  tangible  property 
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otherwise  assessed  from  the  market  value  of 
the  shares  of  stock.  State  ex  reL  ▼.  Bodcaw 
Lbr.  Co.,  128  Ark.  505,  191  S.  W.  692 ;  State 
«x  reL  V.  Vt.  Smith  Lumber  Co.,  131  Ark.  40, 
198  S.  W.  702;  Crossett  Lumber  Co.  v.  State, 
139  Ark.  397,  214  S.  W.  43 ;  State  ex  rel.  v. 
Gloster  Lumber  Co.,  227  S.  W.  770.  Under 
the  agreement  of  facts  there  is  no  taxable 
value  of  the  capital  stock,  as  It  does  not  ex- 
ceed the  aggregate  value  of  the  other  prop- 
erty assessed  in  this  state.  Nor  Is  it  shown 
In  the  agreed  statement  of  facts  that  they 
own  any  other  property  elsewhere.  We  do 
not,  therefore,  feel  at  liberty  to  follow  coun- 
sel far  enough  In  the  argument  to  decide  the 
question  not  applicable  to  the  facts  set  forth 
In  the  record. 

The  court  erred  in  roiderlng  a  decree 
against  the  defendant  for  any  sum,  and  the 
decree  is  therefore  on  the  appeal  of  the  de- 
fendant reversed,  and  the  cause  Is  dismissed. 


FISHER  V.  STATE.    (No.  21.) 

(Supreme  Court  of  Arkansas.    May  30,  1921.) 

1.  Homicide  <S=»I22— Illicit  ralatlons  between 
deceased  and  defendant's  wife  no  Justifica- 
tion. 

In  a  prosecation  for  homicide,  where  It  was 
•hewn  that  defendant  killed  deceased  at  a  rail- 
road station  some  distance  from  either  of 
their  homes,  hot  tltere  was  evidence  that  de- 
ceased bad  been  in  the  habit  of  visiting  de- 
fendant's wife,  and  urging  her  to  procure  a  di- 
vorce, a  requested  instruction  that  defendant 
was  entitled  to  prove  the  illicit  relations  be- 
tween deceased  and  defendant's  wife,  and  that 
the  jury  might  consider  sucii  circumstances  as 
exculpating  the  defendant,  or  in  mitigation  of 
the  pnnislmient,  was  properly  refused,  since 
that  fact  did  not  justify  or  excuse  the  homicide, 
under  Crawford  &  Moses'  Dig.  U  233a-2383. 

2.  Witnesses  C=>203— Prosecuting  attorney  can 
tostify  to  oommnnloatlons  made  to  hin  offi- 
oially. 

In  a  prosecution  for  homicide,  the  deputy 
prosecuting 'attorney  can  testify  that,  prior  to 
the  killing,  defendant  consulted  him  regarding 
criminal  prosecution  against  deceased  for  illicit 
relations  with  defen^nt's  wife,  and  was  in- 
formed he  did  not  have  sufficient  evidence,  since 
the  attorney  was  not  consulted  as  an  attorney 
for  defendant,  and  there  was  no  confidential 
relationship  between  thetn. 

3.  Homicide  «S9|63(2)— Good  character  of  de- 
ceased admlssiblo  only  after  defendant  has 
attacked  eharaoter. 

In  a  prosecntion  for  homicide,  evidence  on 
behalf  of  the  state  that  deceased  was  a  man 
of  good  character  for  peace  and  quietude  is 
not  admissible  unless  defendant  has  attacked 
the  character  of  deceased. 


T.  STATE  181 

aw.) 
4.  Homicide     «=3l63(2)— Evidence     deceased 
had  borrowed  a  pistol  when  visiting  defend- 
ant's wife  held  not  to  make  evidence  of  good 
character    admissible. 
In  a  prosecution  for  homicide,  evidence  on 
behalf  of  defendant,  and  that,  on  several  oc- 
casions, when  deceased  was  going  to  visit  de- 
fendant's wife,   he  had  borrowed   a  pistol   to 
take  along  with  him,  is  not  an  attack  by  de- 
fendant on  the  good  character  of  deceased  for 
peace  and  quietude,  and  does  not  render  ad- 
missible evidence  on  behalf  of  the  prosecation 
as  to  deceased's  character  in  that  respect. 

Appeal  from  Circuit  Court,  Cross  County; 
R.  K.  L.  Johnson,  Judge. 

George  Fisher  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.  Reversed 
and  remanded. 

Killough,  Lines  &  EaUough,  of  Wynne,  toi 
appellant 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attya.  Gen.,  for 
the  State. 

HART,  J.  George  Fisher  was  indicted  for 
the  crinste  of  murder  in  the  first  degree,  and 
was  convicted  of  the  crime  of  murder  in  the 
second  degree,  Iiis  punishment  being  fixed  by 
the  jui-y  at  21  years  in  the  state  penitentiary. 
From  the  Judgment  of  conviction,  the  defend- 
ant lias  duly  prosecuted  an  appeal  to  ttiis 
court. 

It  appears  from  the  record  that  the  defend- 
ant ahot  and  killed  Jess  Moore  with  a  pis- 
tol. In  the  town  of  Wynne,  in  Cross  county. 
Ark.,  on  the  16th  day  of  July,  1920.  Accord- 
ing to  the  witnesses  for  the  state,  Jess  Moore, 
with  two  other  men  beside  bim,  was  sitting 
down  near  the  depot,  in  the  town  of  Wynne, 
when  the  defendant,  George  Fisher,  ap- 
proached them,  and  sat  down  beside  them, 
being  the  farthest  away  from  Jess  Moore. 
He  spoke  to  them  as  he  came  up,  and,  after 
sitting  there  a  few  minutes,  he  arose,  and 
said,  "Jess  you  have  done  me  dirty,"  and 
then  shot  Jess  Moore  twice  with  a  pistol. 
Jess  Moore  rose  up  and  exclaimed,  "Oh, 
George,  don't  do  that."  At  the  time,  he  was 
staggering  around  on  the  sidewalk.  The  de- 
fendant replied,  "You  have  done  enough  to 
me,"  and  shot  him  twice  more.  The  deceased 
was  unarmed  at  the  time,  and  made  no  at- 
tempt to  shoot,  or  otherwise  injure  the  de- 
fendant. 

According  to  the  testimony  of  the  wit- 
nesses for  the  defendant,  the  defendant  lived 
at  the  town  of  Tilton,  just  north  of  the  town 
of  Fair  Oaks,  where  Jess  Moore  lived.  Both 
of  these  towns  are  situated  in  Cross  county, 
and  not  far  from  Wynne,  the  county  seat. 
The  wife  of  the  defendant  ran  a  boarding 
house  at  Tilton,  and  the  deceased  was  ac- 
customed to  go  there  every  other  nigtat,  osten- 
sibly for  the  purpose  of  eating  supper,  but, 
in  reality,  to  visit  the  defendant's  wife.    It 
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finally  came  to  tbe  knowledge  of  the  defend- 
ant that  the  deceased  was  vlBltlng  his  wife. 
Finally  the  defendant's  wife  went  to  St. 
Louis,  Mo,  on  a  visit  to  her  relatives,  and 
on  her  return  stopped  at  Wynne,  and  did 
not  come  home.  The  defendant  went  over 
there  to  Induce  her  to  come  home,  but  was  un- 
able to  do  80.  He  was  on  his  way  to  the 
depot  to  take  a  local  freight  train  for  his 
home  when  the  shooting  occurred.  Accord- 
ing to  the  defendant's  testimony,  the  deceased 
made  an  effort  to  shqot  him,  and  he  shot  him 
in  his  necessary  self-defense. 

A  daughter  of  the  defendant  testified  at  the 
trial  that  she  found  a  letter  from  the  de- 
ceased to  her  mother,  In  which  he  urged  her 
to  act  in  such  a  way  that  her  husband  would 
leave  her,  so  that  be,  the  deceased,  might 
then  get  to  live  with  her.  The  deceased  said 
in  bis  letter  that  be  could  not  live  without 
her.  Some  testimony  was  introduced  by  the 
defendant  tending  to  show  that  he  was  in- 
sane at  the  time  of  the  kllUng. 

No  complaint  is  made  by  the  defendant 
that  the  evidence  is  not  legally  sufficient  to 
support  the  verdict,  and  it  is  only  necessary 
to  say  that  a  reading  of  the  evidence  for  tbe 
state  shows  that  it  was  amply  sufficient  for 
that  purpose. 

[1]  It  is  Insisted  by  counsel  for  the  defend- 
ant Oiat  the  court  erred  In  refusing  instruc- 
tion No.  1  asked  by  the  defendant,  which  is 
as  follows: 

"The  jury  are  instructed  that  defendant  had 
a  right  to  show  all  the  circumstances  connect- 
ed with  the  killing  of  the  deceased,  and  to  prove 
the  illicit  relations,  if  any,  between  deceased 
and  wife  of  defendant,  and  that  they  may  take 
all  such  facts  and  circumstances  into  consid- 
eration as  exculpating  the  defendant,  or  in  miti- 
gation  of  the  punishment." 

The  court  was  right  In  refusing  this  In- 
struction. The  fact  that  the  deceased  may 
have  had  Illicit  relations  vrith  the  wife  of 
the  defendant  did  not  excuse  or  justify  the 
homicide,  under  our  statutes.  Crawford  ft 
Moses"  Dig.  gS  2338-2383. 

[2]  It  is  also  insisted  that  the  court  erred 
in  admitting  the  testimony  of  Giles  Dearing. 
The  latter  was  deputy  prosecuting  attorney 
of  the  county,  and  the  court  permitted  him  to 
testify  before  tbe  Jury  that  the  defendant 
came  to  his  bouse  on  tbe  evening  before  tbe 
killing,  and  asked  him  a  number  of  questions 
relative  to  whether  the  deceased  and  the  de- 
fendant's wife  had  violated  the  criminal  laws. 
From  the  information  elicited  by  the  ques- 
tions, the  deputy  prosecuting  attorney  told 
tbe  defendant  that  there  was  not  sufficient 
evidence  to  warrant  him  in  prosecuting  the 
deceased,  and  advised  him  that  be  might  get 
a  divorce  from  his  wife.  The  defendant  did 
not  consult  Dearing  for  the  purpose  of  em- 
ploying him  as  his  attorney.  He  only  con- 
sulted him  as  a  public  prosecutor.  His  tes- 
timony did  not  concern  any  oommnnlcation 


.made  to  him  as  attorney  by  the  defendant 
as  his  client,  or  his  advice  thereon.  There- 
fore no  confidential  relation  existed  between 
them  which  would  prevent  the  witness  from 
testifying  concerning  the  matters  talked  about 
without  the  consent  of  the  defendant. 

Again,  it  is  contended  by  counsel  for  tbe  de- 
fendant that  the  court  erred  In  permitting 
witnesses  to  testify  for  tbe  state  that  the  rep- 
utation of  the  deceased  for  being  a  peaceable 
and  law-abiding  citizen  was  good. 

[3]  In  Bloomer  v.  State,  76  Ark.  297,  87  8. 
W.  438,  tbe  court  held  that  it  is  well  settled 
in  this  state  that  evidence  on  the  part  of  the 
prosecution  that  the  deceased  was  a  man  of 
good  character  for  peace  and  quietude  should 
not  be  admitted,  unless  the  defendant  had 
undertaken  to  attack  the  character  of  the 
deceased.  See,  also,  Kelley  t.  SUte,  226  S. 
W.  137. 

The  Attorney  General  conceded  that  the 
reputation  of  the  deceased  for  peaceableness 
Is  not  admissible  as  original  evidence  against 
one  charged  with  murder  where  self-defense 
Is  relied  upon.  He  contends,  however,  that 
the  evidence  of  Om  defendant  himself  con- 
flicted with  the  evidence  In  behalf  of  the 
state,  and  made  an  issue  on  'the  question  of 
who  was  the  aggressor.  The  defendant,  in 
order  to  corroborate  his  own  testimony  that 
the  deceased  was  the  aggressor,  introduced 
several  witnesses,  who  testified  that  the  de- 
ceased asked  to  borrow  a  pistol  from  them, 
and  gave  as  a  reason  that  he  was  going  to 
walk  from  Fair  Oaks  to  Til  ton  in  the  night- 
time, and  did  not  want  to  do  so  without  hav- 
ing a  pistol.  They  refused  to  let  him  have  a 
pistol. 

Another  witness  testified  that  the  deceased 
approached  him  in  the  same  way,  and  that 
he  let  him  have  a  pistol  on  one  occasion  to 
carry  with  him  from  Fair  Oaks  to  TSlton,  in 
tbe  nlghttima 

Another  witness  testified  that  he  frequent- 
ly let  the  deceased  have  his  pistol  to  carry 
with  him  on  his  night  trips  from  Fair  Oaks 
to  TUton,  and  that  on  each  occasion  the  de- 
ceased would  return  the  pistol  to  bis  store 
on  the  day  fcdlowing.  After  the  witness 
heard  that  the  deceased  was  visiting  the  de- 
fendant's wife  at  Tilton,  he  refused  to  let 
blm  have  his  pistol  any  more. 

[4]  It  is  Insisted  by  the  Attorney  General 
that  this  testimony  Introduced  by  the  defend- 
ant was  sufficient  to  bring  the  case  within 
the  rule  announced  In  Carr  v.  State,  227  S. 
W.  776.  We  cannot  agree  with  the  Attorney 
General  In  his  contention.  We  do  not  think 
what  the  defendant  proved  concerning  the 
deceased  was  equivalent  to  proving  his  gen- 
eral character  as  a  violent,  quarrelsome,  and 
fighting  man.  It  is  dear  that  the  proof  made 
in  the  Carr  Case  by  tbe  defendant  as  to  the 
character  of  the  deceased  was  of  an  entirely 
different  nature  from  the  proof  made  in  th* 
case  at  t>ar.    In  that  case^  tba  defendant 


Digitized  by 


Google 


Ajk.) 


ILLINOIS  BANKERS'  LIFE  AfiS'K 
(111  aw.) 


DOWDT 


183 


offered  to  prove  tbat  the  deceased  had  bad 
numerous  flgbtx;  jpald  a  fine  for  each  one 
of  them;  that  he  had  had  several  quarrels 
with  other  perscma;  that  be  had  beat  up 
others;  that  he  had  killed  a  negro;  and 
these  matters  all  came  along  in  such  consecn- 
tive  order  that  the  court  was  of  the  opin- 
ion that  they  showed  the  general  reputa- 
tion of  the  deceased  to  be  that,  of  a  violent, 
turbulent,  and  flgbtlng  man.  Here,  the  de- 
oeaaed  did  not  own  any  pistol,  did  not  ha- 
bitually carry  one,  and  only  wanted  to  carry 
it  on  the  occasions  when  be  went  from 
Fair  Oaks  to  Tilton  in  the  nighttime.  On 
each  occasion  that  be  borrowed  the  pistol,  be 
returned  It  on  the  next  day.  The  evidence 
does  not  show  that  be  went  armed  on  other 
occasions.  He  was  unarmed  at  the  time  he 
was  killed.  It  was  not  shown  that  he  had 
any  previous  difficulties  with  the  defendant, 
or  any  otber  person.  The  mere  fact  that  tes- 
timony was  introduced  tending  to  show  that 
be  visited  the  defendant's  wife,  and  return- 
ed home  in  the  nighttime,  and  borrowed  a 
pistol  frequently  on  sucb  occasions,  does  not 
establish  his  general  reputation  as  being  that 
of  a  violent,  quarrelsome,  and  flgbtlng  man. 

The  character  of  the  deceased  as  being 
I>eacefnl  and  quiet  is  presumed  to  be  good  un- 
til the  contrary  appears,  and,  the  testimony 
of  the  defendant  not  being  sutBcient  to  show 
that  the  general  reputation  of  the  deceased 
in  that  respect  was  that  of  a  quarrelsome 
and  fighting  man,  the  state  was  not  entitled 
to  introduce  original  evidence  upon  that  sub- 
ject 

It  necessarily  follows  that,  if  the  proof 
was  incompetent,  it  was  prejudicial  to  the  de- 
fendant. 

For  the  error  in  admitting  it,  the  Judgment 
must  be  reversed,  and  the  cause  wUl  be  re- 
manded for  a  new  triaL 


ILLINOIS  BANKERS'  LIFE^^SS'N  V.  DOW- 
DY.   (No.    26.) 

(Supreme  Ck>nrt  of  Arkanssa.   May  30,  1921.) 

Iisuranoe  ^=3361— Insured's  direction  to  kank 
authorized  to  oolleot  premiums  to  pay  pre- 
mium and  otiargo  to  Insured's  account  held 
sufflcleat  payment. 
Where  insurer  authorized  bank  to  collect 
premiums,  and  insured  with  a.  sufficient  deposit 
to  cover  the  premium  directed  cashier  to  pay 
the  premium  and  to  charge  amount  thereof  to 
his  account,  before  the  premium  became  due, 
and  the  cashier  agreed  to  do  so,  there  was  a 
timely    payment   of   premium,   though   amount 
thereof  was  not  actually  entered  against  de- 
positor's account  until  after  expiration  of  the 
period  of  grace  for  payment  of  premium. 

Appeal   from   Circuit   Court,   Van   Buren 
(bounty;    J.  M.  Sbinn,  Judge. 


Action  by  Tom  M.  Dowdy  against  the  Illi- 
nois Bankers'  Life  Association.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

T.  E.  Hehn,  of  Little  Rock,  and  Gamer 
Fraser,  of  Clinton,  for  appellant 
If.  P.  Hatchett  of  Qintou,  for  appellee. 

SMITH.  J.  On  the  trial  from  wbidi  this 
appeal  comes  the  court  gave^  over  tlie  objec- 
tion of  appellant  an  instmction  reading  as 
follows: 

"No.  2.  If  you^find  from  a  preponderance  ot 
the  evidence  in  this  case  that  the  said  Tom  M. 
Dowdy,  as  the  agent  of  his  wife,  the  said  Ju- 
lia A.  Dowdy,  during  the  latter  days  of  Decem- 
ber, 1919,  or  the  early  days  of  January,  1920, 
directed  the  cashier  and  assiBtant  cashier  of 
the  Bank  of  Shirley,  or  either  of  them,  to  pay 
the  premium  doe  or  coming  due  on  said  poli- 
cy, and  that  said  Tom  M.  Dowdy,  from  the  time 
of  such  direction  to  the  expiration  for  the  pay- 
ment of  said  premium,  had  sufficient  funds  on 
deposit  in  said  bank  to  bis  credit  to  pay  said 
premium,  you  will  find  for  the  plaintiff." 

This  instruction,  in  effect,  directed  a  ver- 
dict against  the  appellant  insurance  com- 
pany, as  there  is  no  dispute  about  the  facts 
which  the  jury  was  there  told  would  war- 
rant a  finding  for  the  plaintiff. 

The  court  refused  to  given  instructions 
asked  by  appellant  which  were  the  converse 
of  the  instruction  set  out  above.  These  in- 
structions declared  the  law  to  be  that  the  in- 
sured had  no  right  to  rely  4mi  the  promise  of 
the  officers  of  the  bank  to  pay  the  premium, 
and  that  the  payment  of  the  premium  was 
not  made  until  the  Insurance  company  had 
received  credit  therefor  on  the  books  of  the 
bank,  and  that  such  payment  must  have  been 
made  and  credit  given  within  30  days  of  the 
due  date  of  the  premium. 

Mrs.  Dowdy  was  the  insured,  and  her  hus- 
band, Tom  M.  Dowdy,  was  the  beneficiary. 
It  was  bis  custom  to  t>oy  the  premiums,  and 
the  payments  were  ordinarily  made  by  bim 
In  the  manner  in  which  be  had  directed  the 
payment  in  dispute  to  be  made. 

The  premiums  on  the  policies  were  ordina- 
rily payable  quarterly,  although  policy  hold- 
ers bad  the  option  of  paying  the  premium 
semiannually  or  annually  in  advance,  the  due 
dates  being  January  1st,  April  1st,  July  1st, 
and  October  1st  of  each  year.  The  insur- 
ance company  mailed  out  in  advance  to  the 
policy  holders  notices  of  the  time  within 
which  their  premiums  would  be  due  and  the 
place  where  they  would  be  payable,  and  there 
were  a  number  of  policy  holders  in  appellant 
company  residing  in  Shirley,  Van  Bturen 
county,  Ark. 

It  was  the  custom  of  the  company  to  send 
to  the  Bank  of  Shirley  a  list  of  its  policy 
bolders  residing  there  with  a  statement  of 
the  premium  due  by  each  and  signed  receipts 
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for  prealviBM  to  be  delivered  when  paymenta 
were  made;  and  for  this  service  the  insur- 
ance company  paid  tbe  bank  a  collection 
charge  of  one  per  cent  The  names  of  the 
policy  holders  were  written  on  a  printed 
form,  which  contained  the  following  direction 
to  the  bank: 

*^ea8e  report  as  soon  as  all  are  paid  and  in 
'  any  c^ite  not  later  than  the  matarity  of  said 
eoilections.    Remit  to  cover  all  collections  and 
return  aH  nnpaid  notes  and  receipts." 

Mrs.  I>owdy  died  Mardi  11, 1920,  and  pay- 
ment of  the  policy  on  her  life,  which  was 
for  $1,000,  was  refused  for  the  alleged  rea- 
son that  the  premiam  dne  thereon  January  1, 
1020,  was  not  paid  at  that  time  nor  within  the 
80  days  of  grace  thereafter  allowed  for  pay- 
ment The  policy  in  question  provided  that 
failure  to  pay  premiums  at  maturity  "shall 
render  the  policy  absolutely  null  and  void, 
and  the  same  shall  be  forfeited  without  fur- 
ther notice  or  action  of  the  directors  of  the 
association,  unless  reinstated  as  herein  pro- 
vided." The  bank  had  no  authority  to  collect 
premiums  after  the  80  days  of  grace  had  ex- 
pired. 

It  was  shown  that  a  few  days  before  Jan- 
uary 1,  1920,  Mr.  Dowdy  Inquired  of  the 
cnnhler  of  the  bank  whether  the  insurance 
list  had  been  received,  and  was  told  that  It 
had  not  been  received.  Dowdy  thereupon 
directed  the  cashier  of  the  bank  to  pay  the 
premium  when  the  list  was  received  from  tbe 
company  and  to  charge  the  amount  thereof  to 
his  account,  and  the  cashier  agreed  to  do  so. 
Dowdy  was  a  customer  of  the  bank,  and  car- 
ried a  deposit  there  sufficient  to  have  cov- 
ered the  premium.  He  supposed  his  request 
hud  been  complied  with  and  that  the  pre- 
mium had  been  paid  in  accordance  with  his 
request  and  his  usual  method  of  paying  pre- 
miums. 

The  cashier  of  the  bank  made  up  his  report 
on  February  7th,  and  mailed  it  to  the  com- 
pany with  draft  to  cover  the  premiums  col- 
lected, and  the  list  of  such  premiums  In- 
cluded the  January  premium  on  the  Dowdy 
policy.  It  was  the  custom  of  the  cashier  to 
make  up  and  forward  this  report  after  the 
expiration  of  the  30  days  of  grace.  The  pre- 
mium due  on  the  Dowdy  policy  was  ?3.17, 
but  the  charge  ticket  made  therefor  by  the 
cashier  of  the  bank  against  Mr.  Dowdy  was 
not  actually  entered  against  his  account  on 
the  books  of  the  bank  until  February  12, 
IfKJO.  The  transmittal  letter  of  February  7th 
miscarried  in  the  mails,  and  after  an  ex- 
change of  letters  and  telegrams  In  regard 
to  It  a  duplicate  list  and  draft  went  forward 
to  the  company,  which  was  not  received  by 
the  company,  however,  until  after  the  date 
of  Mrs.  Dowdy's  death. 

Under  the  facts  thus  stated  the  court  did 
not  err  in  giving  the  instruction  set  out  above. 
This  case  Is  ruled  by  the  cases  of  Sovereign 


Camp^  W.  O.  W^  t.  Kewaom,  I'B  AriL  132. 
219  8.  W.  759.  N.  T.  Life  Ins.  Co.  r.  AUea, 
143  Ark.  143,  220  S.  W.  808.  and  Security  lAte 

I  Ins.  Co.  V.  Bates.  144  Ark.  345,  222  S.  W.  740. 

j      In  the  case  of  New  York  Ufe  Ins.  Co.  v. 

{  Allen,  supra,  the  anthorlty  of  an  agent  to 
collect  and  the  Act  of  collection  of  a  i»«niuiB 
note  were  in  dispute.  Tlie  payment  of  tbe 
premlnm  was  there  claimed  to  have  been 
made  fai  a  manner  aobstantlally  identical 
with  the  method  <tf  payment  employed  here 
by  Dowdy.    In  that  case  tbe  court  said: 

"Allen  [tbe  insured]  had  already  told  the  cash- 
ier to  pay  the  note  and  charge  his  account  with 
the  amonnt.  He  had  money  to  his  personal 
credit  in  tbe  bank  more  than  snfficient  to  dis- 
charge his  indebtedness  to  the  insurance  com- 
pany. This  directioD  to  the  cashier  was  anfiS- 
rient,  we  think,  to  show  a  payment  to  tbe  cash- 
ier if  he  had  authority  to  receive  it." 

The  doctrine  thus  announced  was  reaffirm- 
ed in  the  case  of  Security  Life  Ins.  Co.  ▼. 
Bates,  snpra. 

No  error  appearing,  the  Judgment  is  af- 
firmed. 


ARKANSAS  ANTHRACITE  COAL  CO.  et  aL 
V.  STATE.     (No.  18.) 

(Supreme  Court  of  Arkansas.    May  30,  1921.) 

Taxation  «=>II7— Local  corporations  owaing 
property  are  subject  to  franchise  tax  as  "do- 
ing bualnesa,"  thongh  thay  marely  leased  coal 
lands. 
Under  Crawford  &  Moses'  Dig.  |S  9799- 
9801,  providing  that  every  corporation  organ- 
ized and  doing  business  under  tbe  laws  of  the 
state  shall  make  report  to  the  Arkansas  Tax 
Commission,  that  opon  the  filing  of  such  report 
tbe  Tax  Commission  shall  refer  tbe  same  to 
the  auditor,  who  shall  charge  and  certify  to  the 
treasurer  a  tax  of  one-tenth  of  1  per  cent,  on 
that  part  of  tbe  subscribed  or  issued  capital 
employed  in  Arkansas,  and  in  view  of  section 
0820,  imposing  franchise  taxes  on  corporations 
haring  no  capital  stock  employed  in  the  state, 
etc.,  domestic  corporations ,  which  owned  and 
leased  coal  lands  are  liable  to  the  tax,  even 
though  they  were  not  conducting  active  opera- 
tions, but  had  purchased  the  property  merely 
for  the  purpose  of  doing  business  in  the  future, 
for,  as  such  corporations  could  not  function 
without  tbe  autiiority  of  the  state  and  no  in- 
vestment could  be  made,  such  Investment  con- 
stituted doing  business,  though  the  corporations 
were  largely  dormant  and  inactive. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 

Appeal  from  Pulaski  Chancery  Conrt; 
Jno.  E.  Martinean,  Chancellor. 

Actions  by  the  State  of  Arkansas  against 
the  Arkansas  Anthracite  Coal  Company  and 
another.  From  a  decree  for  the  State,  de- 
fendants appeal.    Affirmed. 
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Rose,  Hemingway,  Cantrell  ft  Loughbor- 
ough, of  Little  Bock,  for  appellants. 

J.  S.  Utley,  A.  L.  Rotenberry,  and  J.  a 
MarshaU,  all  of  Uttte  Rock,  for  the  State. 

McCULLOUGH,  O.J.  Two  consolidated  ac- 
tions are  Involved  In  this  appeal,  each  In- 
stituted by  the  state  of  Arkansas  against 
domestic  corporations  to  recover  unpaid 
franchise  taxes  under  the  statute  which  pro- 
vides that  every  corporation  "organized  and 
doing  business  under  the  laws  of  this  state 
for  profit,  shall  make  a  report  In  writing  to 
the  Arkansas  Tax  Gommlasion,"  the  form 
and  substance  of  such  report  being  speeifled, 
and  that  upon  the  filing  of  such  report  the 
Tax  Commission  shall  report  the  same  to 
the  Auditor  of  State  "who  shall  charge  and 
certify  to  the  Treasurer  of  State  for  collec- 
tion •  •  •  from  such  corporation  a  tax 
of  one-tenth  of  one  per  cent,  upon  that 
part  of  Its  subscribed  and  issued  •  •  • 
capital  stock  employed  in  this  state."  Craw- 
ford ft  Moses'  Digest,  Sf  9799-9801. 

The  articles  of  incorporation  of  the  Arkan- 
sas Anthracite  Coal  Company  define  its  pur- 
poses to  be  "to  buy,  dwn  and  sell  lands,  min- 
eral rights,  oil,  gas  and  timber  rights;  con- 
duct mining  operations;  to  run  a  general 
mercantile  business;  to  manufacture  lum- 
ber ;  to  build,  own  and  operate  switches  and 
tramroads;  to  buy,  own  and  sell  stocks  pt 
railroads  and  other  corporations;  to  oper- 
ate stone  quarries ;  to  manufacture  stone 
and  brick ;  to  lay  out  cities."  This  corpora- 
tion has  a  paid-up  capital  of  |597,000,  which 
is  Invested  in  mining  rights  and  coal  lands 
situated  In  this  state. 

The  articles  of  incorporation  of  the  Ar- 
kansas Anthracite  Mining  Company  define  Its 
purposes  to  be: 

"The  mining  of  coal  and  other  minerals;  the 
operation  of  railroads,  ateamboats,  barges  and 
tramroads;  the  buymg,  owning  and  selling  of 
lands,  mercliandise,  stocks  in  other  companies; 
the  selling  of  coal  and  other  minerals,  and  the 
establishment  of  agencies  for  that  purpose." 


This  corporation  has  a  paid-up  capital  of 
$100,000,  and  invested  the  same  as  the  other 
corporations. 

The  property  owned  by  the  two  corpora- 
tions constitutes  a  single  coal  field  of  about 
15,000  acres.  The  coal  company  has  made 
a  lease  of  a  tract  of  328  acres  of  Its  mineral 
rights  to  a  certain  person,  which  said  lease 
lapsed  without  any  development  work  being 
done.  The  mining  company  leased  160  acres 
to  an  individual,  who  assigned  the  lease  to 
another  corporation,  which  has  mined  coal 
and  paid  royalties  to  the  mining  company 
annually  from  the  year  1918,  up  to  the  com- 
mencement of  these  actions.  The  coal  com- 
pany owns  all  of  the  capital  stock  of  the  min- 
ing company,  which  it  received  in  consider- 
ation of  a  oonveyanoB  of  6,000  acres  of  its 


mineral  right  holdings  to  the  mining  compa- 
ny. This  conveyance  to  the  mining  com- 
pany was  executed  to  enable  the  latter  to 
Jttortgage  the  property  for  a  loan  of  $50,000 
Po  use  In  paying  a  bonus  to  a  certain  railroad 
company  for  building  a  railroad  to  the  coal 
field.  The  reason  foe  this  was  that  it  did 
not  suit  the  purposes  of  the  coal  company 
to  incur  this  obligation,  and  the  mining  com- 
pany was  organized  for  the  purpose  of  as- 
suming the  obligation  under  the  arrange- 
ment Just  described.  Neither  of  the  corpo- 
rations has  transacted  any  other  active  busi- 
ness, if  it  be  held  that  the  above-recited 
transactions  constitute  "active  business." 
The  trial  court  rendered  a  decree  for  the  re- 
covery from  each  of  the  corporations  of  the 
several  amounts  claimed  by  the  state  aa 
franchise  taxes. 

It  is  the  contention  of  learned  counsel  for 
the  corporations  that  neither  have  been  "do- 
ing business"  within  the  meaning  of  the  stat- 
ute, and  that  neither  Is  liable  for  the  pay- 
ment of  the  franchise  tax  under  the  statute. 
The  contention  is  that  the  corporations  have 
been  and  are  holding  the  property  in  whidi 
the  capital  stock  is  invested  merely  for  the 
purpose  of  doing  business  in  the  future,  and 
that  this  does  not  fall  within  the  terms  of 
the  statute.  Counsel  argue  that  the  words 
"doing  business"  as  used  In  the  statute 
should  be  interpreted  to  mean  activity  in  the 
prosecution  of  the  business  specified  in  the 
charter.  We  do  not  so  interpret  the  stat- 
ute. Ttie  purpose  is  to  exact  the  payment 
of  a  tax  on  the  exerdse  of  the  franchise 
(St  Louis  S.  W.  By.  Go.  v.  State,  106  Ark. 
321,  162  S.  W.  110),  and  a  corporation  nec- 
essarily exercises  its  frandiise  In  the  invest- 
ment of  its  capital  In  other  property,  for  it 
derives  its  authority  to  make  the  investment 
from  the  franchise  granted  by  the  state.  It 
cannot  function  at  all  except  under  the  pow- 
ers granted  to  it  in  the  franchise.  The  stat- 
ute applies  to  all  active  corporations — those 
which  are  functioning  and  not  those  which 
are  dormant.  A  corporation  must  be  both 
organized  and  active  in  order  to  be  liable  for 
the  franchise  tax.  A  corporation  may  have 
been  duly  organized  and  may  remain  or  be- 
come inactive  nnd  dormant,  but  if  it  func- 
tions at  all  It  Is,  as  before  stated,  alive  and 
active.  This  view  of  the  meaning  of  the 
statute  is  strengthened  by  the  fact  that  the 
tax  is  laid  according  to  the  amount  of  capi- 
tal stock  "employed"  in  this  state,  which 
shows  that  the  employment  of  capital  stock 
was  construed  as  constituting  the  doing  of 
business  In  the  exercise  of  the  franchloe. 

This  view  is  also  very  much  strengthened 
by  the  provision  in  section  9S20,  Crawford 
ft  Moses'  Dig.,  to  the  effect  that  all  corpo- 
rations, both  domestic  and  foreign,  "quali- 
fying •  ♦  •  to  do  business  in  this  state 
or  organized  under  the  laws  of  this  state," 
shall  pay  an  annual  franchise  tax  of  $10, 
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wbere  such  corporation  bas  no  capital  stock 
employed  In  tbls  state,  or  has  less  than 
$13333  of  Its  capital  stock  employed.  Tbls 
sbows  that  the  lawmakers  Intended  to  into 
pose  a  franchise  tax  on  all  live  corporation? 
in  this  state,  whether  actively  engaged  In 
business  or  not.  ♦ 

In  the  recent  case  of  State  ez  rel.  v.  OIos- 
ter  Lumber  Co.,  227  S.  W.  770,  we  decided 
that  a  domestic  corporation  was,  under  a 
statute  applicable  "to  'all  corporations  doing 
business  in  this  state,'"  liable  to  general 
taxes  on  its  stock,  all  of  which  was  Invested 
In  property  and  business  wholly  situated  and 
operated  in  another  state,  and  in  disposing 
of  the  question  we  said: 

"The  theory  of  counsel  for  appellee  is  that 
a  corporation  organized  onder  the  laws  of  this 
state  and  domiciled  here  does  not  come  unaer 
the  requirement  of  the  statute  if  it  has  no 
tangible  property  here  and  Is  not  yisibly  operat- 
ing some  kind  of  business  here  in  this  state. 
That  is  not,  we  think,  the  correct  interpretation 
of  the  statute.  The  words  used  in  the  statute 
are  very  broad.  'All  corporations  doing  bosi- 
nesB  in  this  state'  is  the  language  used.  A  cor- 
poration organized  and  domiciled  here  is  neces- 
sarily doing  business  here  if  it  is  doing  busi- 
ness at  all.  Its  life  and  existence  are  here  and 
all  of  its  business  activities  necessarily  emanate 
here  primarily  if  it  functions  at  all.  Its  dom- 
idle  is  the  fountain  head  of  all  its  activities." 


The  same  principle  controls  in  the  present 
case  for  the  reasons  already  stated.  Our 
decision  In  the  recent  case  of  Linton  v.  Erie 
Ossark  Mining  C!o.,  227  S.  W.  411,  has  no 
application,  for  it  only  reached  to  the  ques- 
tion that  a  foreign  corporation  which  liad 
not  filed  Its  articles  of  incorporation  and 
obtained  permission  to  do  business  In  the 
state  was  not,  by  merely  owning  property  in 
the  state  and  leasing  it,  doing  business  here 
within  the  meaning  of  the  statute,  which  pro- 
hibits corporations  from  doing  business  In 
the  state  without  complying  with  the  laws 
thereof.  The  decisions  of  the  Supreme 
Court  of  the  United  States  dted  by  counsel 
are  not  applicable,  for  they  relate  to  a  fed- 
eral statute  imposing  an  excise  tax  on  the 
net  income  of  corporations  doing  business  in 
any  of  the  states  or  territories  of  the  United 
States.  Flint  v.  Stone-Tracy  Ck).,  220  U.  S. 
107,  31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann. 
Cas.  1912B,  1312;  McOoach  t.  Minehill,  etc., 
B.  Co.,  228  U.  S.  295,  33  Sup.  Ct  419,  57 
L.  Ed.  842;  United  States  v.  Emery,  237 
U.  S.  28,  85  Sup.  Ct.  499,  69  L.  Ed.  825.  In 
Flint  V.  Stone-Tracy  Co.,  supra,  which  was 
followed  in  the  later  cases,  the  court  said: 

"It  is  therefore  apparent,  giving  all  the  words 
of  the  statute  effect,  that  the  tax  is  imposed, 
not  upon  the  franchises  of  the  corporation  ir- 
respective of  their  use  In  business,  nor  upon 
the  property  of  the  corporation,  but  upon  the 


doing  of  corporate  or  insurance  business  and 
with  respect  to  the  carrying  on  thereof.  •  •   •  "• 

We  oondnde,  tlierefore,  that  the  decree  of 
the  cliancery  court  la  correct,  and  the  same 
is  affirmed. 


WOODALL  V.  STATE.     (No.   19.) 

(Supreme  CSoort  of  Arkapsas.    May  30,  1021.) 

r.  Criminal  law  «=34fi5— Exoluslen  of  opinion 
as  to  defendant's  sanity  by  witness  who  had 
not  detailed  facts  proper.  , 

In    a    homidde    prosecntion,   defended    on       I 
the  ground  of  insanity,  refusal  to  permit  wit- 
ness  to   give  her  opinion   as  to   whether   de- 
fendant   was    insane,    without    first    detailing       . 
the  facts  upon  which  opinion  was  l>a8ed,   held       ! 
proper.  ' 

2.  Homleide  «s>27— Rale  as  to  Insanity  aa  com- 
stltutlsg  defense  stated.  i 

In  a  murder  prosecution,  the  defendant,  to 
establish  insanity,  must  prove  by  a  preponder- 
ance of  evidence  tliat  at  the  time  of  killing 
be  was  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if  he 
did  know  nature  thereof,  that  he  did  not  know 
that  it  was  wrong,  or,  if  be  knew  the  nature 
and  quality  of  the  act  and  Icnew  that  it  was 
wrong,  that  he  was  under  such  duress  of  men- 
tal disease  as  to  be  incapable  of  choosing  be- 
tween right  and  wrong  as  to  the  act  done,  and 
unable,  because  of  the  disease,  to  resist  the  do- 
ing of  the  wrong  act,  which  was  the  resnlt 
solely  of  his  mental  disease;  it  being  insuffi- 
cient that  his  reason  was  temporarily  de- 
throned, not  by  disease,  but  by  anger,  jealousy, 
or  other  passion,  or  tkat  he  was  so  morally 
depraved  that  his  conscience  ceased  to  control 
or  influence  his  actions. 

3.  Homicide  «=327D— Whether  defendant  was 
Insane  at  time  of  killing  held  for  Jnry. 

In  prosecution  for  homicide  defended  on 
the  ground  of  insanity,  where  there  was  testi- 
mony that  defendant  was  a  victim  of  paranoia 
in  its  persecutory  stage,  but  where  there  was 
also  testimony  that  the  disease  had  not  pro- 
gressed to  that  stage,  and  also  testimony  that 
defendant  was  not  insane  at  all,  the  question 
of  whether  he  was  sane  or  insane  at  the  time 
of  the  killing  held  for  the  jury. 

4.  Criminal  law  i3=»49— When  delasional  in- 
sanity constitutes  a  dafenso. 

The  rule  that  where  one  labors  under  a 
partial  delusion  only  and  is  in  other  respects 
sane,  insanity  is  no  defense,  but  that  he  must 
be  considered  as  If  the  facts  with  respect  to 
which  the  delusion  exists  were  real.  Is  ap- 
plicable only  where  the  testimony  proves  or 
tends  to  prove  that  the  disease  is  in  its  first 
or  earliest  stage  of  development,  since  in 
such  case  he,  notwithstanding  his  mental  de- 
lusion, may  still  be  able  to  exercise  his  wfll 
and  control  his  actions  with  reference  to  de- 
lusions, but  where  the  disease  has  progressed 
to  its  second  or  persecutory  stage  or  subse- 
quent stages,  and  he  Is  no  longer  able  to  con- 
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trol  hia  wQI  and  actiona,  the  defenae  of  In- 
stnitj  ia  available. 

5.  Crimlaal    law    ®=3740— Whether    defendant 
wu   afflicted    with    mental    disease    question 
for  Jury,    but   whether  mental   disease   ren- 
dered bin  Irresponsible  Is  an  Issue  of  law. 
Where    the   defense   is   insanity,   it  is   an 
issue  of  fact  for  the  jury  to  determine  vbeth- 
er  the  accused  at  the  time  of  the  act  was  af- 
flicted with  a  mental  disease,  and  an  issue  of 
law  as  to  whether  the  mental  disease  is  SDch 
as  to  render  him  irresponsible. 

Appeal  from  Circuit  Court,  Wblte  County; 
J.  M.  Jackson,  Judge. 

Lee  Woodall  was  convicted  of  murder -In 
the  second  degree,  and  he  appeals.  Berers- 
ed  and  remanded. 

J.  N.  Racbels,  of  Searcy,  and  O.  O.  Mc- 
Kay, of  Bald  Knob,  for  appellant. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  God- 
win and  W.  T.  Hammock,  Asst.  Attys.  Gen., 
for  the  State. 

WOOD,  J.  The  appellant  was  indicted 
for  the  crime  of  murder  in  the  first  degree 
hi  the  killing  of  L.  S.  Rudisill.  He  entered 
a  plea  of  not  guilty,  and  the  only  defense 
offered  was  Insanity.  He  was  convicted  of 
murder  in  the  second  degree,  and,  from  a 
judgment  sentencing  him  to  a  period  of  20 
years  In  the  state  penitentiary,  he  appeals. 

First  Mrs.  R.  S.  Woodall  testified  that 
she  was  the  mother  of  the  appellant.  The 
record  shows  that  during  the  progress  of  her 
examination  the  following  took  place: 

"Q.  Was  he  [I<ee  Woodall]  at  the  time  of 
the  killing,  and  had  he  been  for  some  time 
prior  thereto  on  the  subject  of  his  trouble 
with  L.  S.  Budisill,  sane  or  insane? 

■^r.  Miller  (prosecuting  attorney):  I  object 
00  the  ground  that  the  witness  has  not  detailed 
any  of  the  facts  and  circumatanees  sufficient 
to  express  an  opinion. 

"Court:  The  objection  will  be  sustained  to 
it;  I  don't  think  she  has  detailed  sufficient 
facts  and  drcnmstances  to  testify  as  to  that. 

"Mr.  Rachels  (attorney  for  defendant):  We 
miglit  as  well  settle  this. 

"(Tonrt:  I  am  familiar  with  the  dedrion,  and 
it  is  not  necessary  to  argue  the  matter.  I 
hare  mled  on  it,  and  yon  can  save  your  ex- 
ceptions. 

"Mr.  Rachels:  Note  my  exceptions.  He 
objects  to  my  qualifying  the  witness. 

"Mr.  Miller:     No;  I  do  not. 

"Onrt:  She  has  not  detailed  facts  sufficient 
to  justify  her  In  expressing  an  opinion  as  to 
his  sanity,  yet  she  may  be  able  to  do  so  after 
swhile." 

The  record  shows  that  after  the  above  rul- 
ing, Mrs.  Woodall  was  examined  at  length, 
and  testified  in  detail  as  to  the  appellant's 
CMtversatlons  with  her  cmicemlng  his  tron- 
Ue  with  Rudisill  and  his  manner  during 
such  conversations,  showing  what  appellant 
said  and  did  and  how  his  mind  was  affected. 
At  the  conclusion,  she  was  asked : 


"Q.  I  believe  yon  said  a  while  ago  thatnpon 
the  question  of  his  trouble  with  Budisill  he 
was  insane?    A.  He  was." 

[1]  Goifflsel  for  appellant  contends  here 
that  the  court  erred  in  not  permitting  the 
witness  during  the  early  part  of  her  exami- 
nation to  answ^  the  question  propounded 
to  her  as  above  set  forth.  The  ruling  of  the 
court  at  that  Juncture  was  correct.  For  at 
this  time  the  witness  had  not  detailed  suffi- 
ciently the  facts  lipon  which  she  based  her 
opinion.  The  record  shows  that  the  witness 
later  during  her  examination  fully  stated 
the  facts  upon  which  her  opinion  was  based, 
and  was  permitted  to  express  the  opinion 
that  on  the  subject  of  his  trouble  with  Rud- 
isill, appellant  was  Insane.  The  ruling  of 
the  court  was  in  ccmformity  with  the  rule 
announced  by  this  court  in  Boiling  v.  State, 
64  .  Ark.  588-699,  16  S.  W.  658 ;  Smith 
v.  State,  65  Ark.  259-62,  18  S.  W.  237 ;  Schu- 
man  v.  State,  106  Ark.  362,  163  S.  W.  611; 
Dewein  v.  State,  120  Ark.  802,  311,  179  S. 
W.  346:  Hankins  v.  State,  133  Ark.  38-63, 
201  S.  W.  832,  li.  R.  A  1918D,  784. 

Second.  The  appellant  next  contends  t^at 
the  court  erred  in  Its  ruling  in  giving  cer- 
tain instructions  on  its  own  motion  and  in 
refusing  prayers  of  appellant  for  instruc- 
tions on  the  issue  of  insanity.  The  court, 
on  its  own  motion,  gave  14  instructions  on 
this  Issue,  and  it  appears  that  counsel  for 
appellant  presented  19  prayers  for  instruc- 
tions on  the  same  issue^  which  the  court  re- 
fused. 

In  Bell  V.  State,  120  Ark.  at  page  653,  ISO 
S.  W.  106,  this  court,  having  under  consid- 
eration rulings  of  the  trial  court  in  giving 
and  refusing  prayers  for  instructions  on  the 
issue  of  insanity  where  the  crime  charged 
was  murder  in  tlie  first  degree,  announced 
the  law  as  follows: 

"Where  one  is  on  trial  for  murder  in  the 
first  degree,  and  the  state  proves  the  killing 
under  drcnmstances  that  would  constitute 
murder  in  the  first  degree  if  the  homidde  was 
committed  by  a  sane  person,  then  if  the  kill- 
ing is  admitted  and  insanity  is  interposed  as  a 
defense  such  defense  cannot  avail,  unless  it 
appears  from  a  preponderance  of  the  evidence: 
First,  that  at  the  time  of  the  kilUng  the 
defendant  was  under  such  a  defect  of  reason 
from  disease  of  the  mind  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing; 
or,  second,  if  he  did  know  it,  that  he  did  not 
know  that  he  was  doing  what  was  wrong;  or, 
third,  if  he  knew  the  nature  and  quality  of  the 
act,  and  Itnew  that  it  was  wrong,  that  he  was 
under  such  duress  of  mental  disease  aa  to 
be  incapable  of  choosing  between  right  and 
wrong  as  to  the  act  done,  and  unable,  because 
of  the  disease,  to  resist  the  doing  of  the  wrong 
act  which  was  the  result  solely  of  his  mental 
disease.    •    •    • 

"But  it  must  be  remembered  that  one  who 
is  otherwise  sane  will  not  be  excused  from  a 
crime   he   has  committed  while   hia  reason  is 
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temporarOr  dethroned,  not  by  dlseaie,  bnt  by 
anger,  jealousy,  or  other  passion;  nor  will  he 
be  excused  because  he  has  become  so  morally 
depraved  'that  his  conscience  ceases  to  con- 
trol or  influence  his  actions.'  In  other  words, 
neither  so-called  'emotional'  nor  'moral'  in- 
sanity will  justify  or  excuse  a  crime." 

In  commenting  upon  the  numerous  prayers 
tor  instructions,  at  page  656  of  120  Ark., 
at  page  19e  of  180  8.  W.,  we  said: 

"It  is  not  surprising  that  in  the  multiplicity 
of  prayers  for  instructions  on  this  issue,  many 
of  them  conflicting,  long,  and  involved,  that  the 
trial  coart,  being  under  the  necessity  of  ruling 
promptly  and  not  having  the  time  to  investi- 
gate, should  have  failed  to  give  a  consistent 
and  harmonious  charge  in  conformity  with  the 
law  as  above  announced,  which  we  find  to  be 
the  case.  We  cannot  comment  upon  each  as- 
signment of  error  and  upon  the  separate 
prayers  in  which  error  appears  without  un- 
necessarily extending  this  opinion.  *  f  • 
Instead  of  the  numerous  instructions  that  were 
given,  it  would  have  been  far  better  if  the 
court,  after  announcing  the  law  as  to  the  bur- 
den of  proof  and  declaring  the  above  tests, 
had  instructed  the  jury  that  if  they  believed 
from  the  preponderance  of  the  evidence  that 
the  appellant  was  insane  they  should  acquit 
him,  otherwise  they  should  convict  him  of  the 
crime  charged.  If  counsel  bad  succinctly  pre- 
sented their  respective  contentions  in  a  few 
plain  prayers  embodying  the  above  test*,  doubt- 
less the  errors  that  crept  into  the  court's 
charge  would  have  been  avoided." 

[2]  What  we  said  above  in  Bell  v.  State  is 
apposite  to  this  case.  In  the  case  at  bar  the 
court  did  not  heed  the  admonition  and  follow 
the  suggestion  of  this  court  in  Bell  v.  State, 
supra,  and  as  a  result  we  find  that  the 
court's  charge  on  the  Issue  of  insanity  is  in- 
consistent and  well  calculated  to  mislead  the 
Jury.  While  some  of  the  instructions  given 
by  the  court  on  its  own  motion  correctly  de- 
clare the  law  in  conformity  with  the  law  as 
announced  by  this  court  in  Bell  ▼.  State, 
supra,  other  instructions  were  entirely  out 
of  harmony  with  the  law  as  there  declared^ 
and  were  contradictory  and  inconsistent  in 
themselves.  The  same  may  be  said  with  ref- 
erence to  the  prayers  of  appellant  for  in- 
structions. While  some  of  them  declared 
the  law  ■  in  conformity  with  previous  deci- 
sions of  this  court,  others  did  not. 

The  court  told  the  Jury,  in  several  of  the 
written  instructions  given  on  its  own  mo- 
tion, that,  if  the  appellant  at  the  time  of  the 
killing  was  laboring  under  a  mental  delu- 
sion, and  the  killing  was  the  result  of  such 
delusion  and  the  appellant  was  unable  to  con- 
trol his  act,  the  Jury  should  acquit  him, 
provided  they  found  the  imaginary  facts,  if 
real,  would  justify  or  excuse  the  crime.  For 
instance,  the  court  gave  Instruction  No.  10, 
as  follows: 

"You  are  further  instructed  that,  upon  a  con- 
sideration of  all  the  testimony  in  the  whole 
case,  including  the  testimony  tending  to  show 
defendant's  insanity  or  mental  incapacity  for 


the  commission  of  crime.  If  you  find  he  -was 
at  the  time  of  the  act  of  killing  laboring  un- 
der a  mental  delusion,  and  was  unable  to- 
control  his  act,  then  you  should  acquit  the  de- 
fendant, provided  you  find  that  the  imaginary 
facts,  if  real,  would  justify  or  excuse  the 
crime." 

In  Boiling  T.  State,  supra,  we  approved  the 
rules  announced  in  McXaughten's  Case,  and 
one  of  them  is  to  the  effect  that — 

"If  the  defendant  labors  under  a  partial  de- 
lusion only,  and  is  in  other  respects  sane,  he 
must  be  considered  in  the  same  situation  as  to 
rebponsibility  as  if  the  facts  with  respect  to 
which  the  delusion  exists  were  reaL" 

We  also  recognized  this  as  announcing  a 
correct  legal  principle  in  Smith  v.  State,  55- 
Ark.  259-263,  18  S.  W.  237.  It  will  be  ob- 
served that  the  court  in  Its  instructions  ap- 
plied this  principle  broadly  and  without  qual- 
ification or  limitation,  which  makes  all  the 
instructions  containing  this  provision  in  di- 
rect conflict  with  the  rule  or  doctrine  aa  an- 
nounced in  the  third  test  in  Bell  v.  State, 
supra,  and  which  had  been  firmly  established 
in  previous  decisions  of  this  court.  Williams 
v.  State,  50  Ark.  511-518,  9  S.  W.  6;  Green 
V.  State,  64  Ark.  523-534,  43  S.  W.  973;  Met- 
ropolitan Life  Ins.  Co.  v.  Shane,  08  Ark.  132, 
135  S.  W.  836. 

Commenting  upon  the  legal  tests  there 
laid  down  iu  Bell  t.  State,  supra,  we  said*: 

"The  second  and  third  of  these  tests  are  ap- 
plicable in  every  case  where  the  evidence  tends 
to  prove,  as  it  does  here,  that  the  accused, 
at  the  time  of  the  alleged  criminal  act,  was  af- 
flicted with  that  disease  of  the  mind  termed 
by  medical  experts,  alieni!<ts.  and  authors  on 
medical  jurisprudence  as  'paranoia,'  which  has 
progressed  to  the  'stage  of  persecution.'  This 
disease  manifests  itself  and  is  characterised  by 
systematized  delusions;  that  is,  a  delusion  - 
based  on  false  premises,  pursued  by  a  logical 
process  of  reasoning  to  an  insane  conclusion. 
Taylor  v.  McClintock,  supra.  The  victim  of 
this  disease,  in  its  first  stage,  has  apparently 
a  sound  mind  upon  all  subjects  except  those 
coming  within  the  particular  sphere  of  his 
delusion,  and  he  may  then  be  able  to  control 
his  actions  with  reference  to  his  delusion. 
Hence  the  reason  for  the  rule  announced  in 
McNaughten's  Case,  10  Clark  &  Finley  Rep. 
190-211,  and  recognized  by  us  in  Boiling  v. 
State,  supra,  that  where  one  labors  under  a 
partial  delusion  only,  and  is  not  in  other  re- 
spects Insane,  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if  the 
facts  with  respect  to  which  the  delusion  exists 
were  real.  But  where  the  disease  has  pro- 
gressed to  its  second  stage,  according  to  Whar- 
ton &  Stille,  in  their  excellent  work  on  Med- 
ical Jurisprudence,  pp.  828-1031b:  "The  pa- 
tient passes  on  to  the  formation  or  delusioo 
of  suspicion  and  persecution.  He  believes  he 
is  the  object  of  evil  designs  of  others;  he  is 
talked  about  and  maligned;  he  is  shunned, 
his  plans  are  thwarted,  be  is  unjustly  dealt 
with,  he  is  defrauded  of  his  rights.  •  »  • 
He  may  fasten  his  suspicion  upon  some  par- 
ticular person  or  persons.    He  meditates  plans 
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of  proteetioti,  and  tben  of  resentment.    He  has  '      Paranoia  is  a  progresslre  disease  ot  the 


DOW    become    the    persecuted    paranoiac,    the 
most  dangerous    of   all  the   insane.' 

"In  this  second  stage  of  the  disease  the  mind 
of  the  victim  of  paranoia  may  have  become 
so  completely  dominated  by  the  disease  as  to 
render  him  incapable  of  controlling  his  actions 
with   reference    to    the   snbject-matter   of   his 


brain.    Webster  defines  It  as  follows: 

"A  chronic  form  of  insanity  characterized  by 
very  gradual  impairment  of  the  intellect,  sys- 
tematized delusion,  and  usually  by  delusions 
of  persecutions  or  mandatory  delusions  pro- 
ducing homicidal  tendency.     In  its  mild  form 


delnsions.  The  disease  may  have  progressed  |  PJ«noia  may  consist  ia  tbe_well-mark«d  crot 
to  the  extent  that,  in  the  language  of  Dean  on  "  "" 
Md.  Jur.  497,  The  reason  has  lost  its  em- 
pire over  the  passions  and  the  actions  by 
which  they  are  manifested  to  such  a  degree 
that  the  individual  can  neither  repress  the 
former  nor  abstain  from  the  latter.'  But  he 
adds:  'It  does  not  follow  that  he  may  not  be 
in  possession  of  his  senses.  The  maniac  may 
judge  correctly  of  his  actions  without  being 
in  a  condition  to  repress  his  psssions  and  to 


chetiness  exhibited  by  persons  commonly  call- 
ed cranks." 

See,  also,  the  New  Int.  Enc,  "Paranoia": 
1  Wharton  &  StiU6's  Med.  Jur.  p.  827,  1031 
(a)  (b),  (c);  2  derenger's  Med.  Jur.  of  Insan- 
ity, p.  860  et  seq.  865;  Americana,  Bncy. 
Brit.  In  its  first  and  earliest  stage  the  mani- 
festations of  delusion  indicating  a  disease  of 
the  mind  are  yet  so  mild  and  unpronounced 


abstain    from    the   acts   of   violence   to   whi^  ,  ^jjat  its  victim,  notwithstanding  his  mental 
they  impel  him.'    Hence  the  reason  for  the  third  i  ^„,.„,„„  „„„  „„,,  ^„  „»,,„  .„  „^„,„,„„  ^,,.  ^„ 


hey  impel 

test  mentioned    above,   approved  by  the   best 
of  modem  authorities." 

In'  the  more  recent  case  of  Hankins  t. 
State,  133  Ark.  38,  at  page  47,  48,  201  S.  W. 
832,  834  (L.  B.  A.  1918D,  784)  we  said: 

"In  approving  these  mles  of  McNaughten's 
Case,  the  court  did  not  hold  that  the  doctrine 
of  irresistible  impulse  caused  by  disease  of 
the  mind  would  not  be  a  good  defense  in  cases 
where  the  evidence  adduced  warranted  it. 
In  Boiling  v.  State,  supra,  the  court  was  of  the 
opinion  that  the  evidence  did  not  warrant  an 
instruction  on  irresistible  impulse.  •  •  • 
Now,  it  seems  to  us,  en  passant,  that  this 
court,  in  Boiling  ▼.  State,  supra,  did  not  have 
the  correct  view  of  the  evidence  on  the  issue 
of  irresistible  impulse,  for  the  testimony  tend- 
ed to  prove  that  Boiling  was  afflicted  with 
paranoia,  or  delusional  insanity,  which  had 
progressed  to  the  stage  of  suspicion  and  per- 
secution, in  which  state  the  homicidal  tend- 
ency or  mania  is  most  pronounced." 

[t,4]  In  the  record  now  before  ns,  there 
is  testimony  tending  to  prove  tliat  the  ap- 
pellant was  afflicted  with  a  disease  of  the 
brain,  known  as  "partial  insanity,"  "mono- 
mania," or,  In  modem  psychiatry,  as  "parano- 
ia," and  that  this  disease  had  progressed  to 
Its  second,  or  persecutory  stage.  There  is 
also  testimony  from  which  the  Jury  might 
have  found  that  it  liad  not  progressed  to  that 
stage,  and  also  testimony  from  which  the 
Jury  might  have  found  that  the  appellant  was 
not  Insane  at  alL  Such  being  the  testimony, 
it  was  peculiarly  a  question  of  fact  for  the 
jDry  to  determine  whether  or  not  the  appe- 
lant was  aane  or  insane  according  to  the  tests 
laid  down  in  Bell  v.  State,  supra.  The  rule 
that,  "where  one  labors  under  a  partial  delu- 
sion only  and  is  in  other  respects  sane,  he 
must  be  considered  as  if  the  facts  with  re- 
spect to  which  the  delusion  exists  were  real," 
according  to  the  doctrine  of  Bell  vj  State, 
supra,  and  Hankins  r.  State,  supra,  is  limited 
in  its  application  solely  to  those  cases  where 
the  testimony  proves,  or  tends  to  prove,  that 
the  disease,  paranoia,  is  in  its  first  or  earliest 
stage  of  development. 


delusion,  may  still  be  able  to  exercise  bis  will 
and  control  his  actions  with  reference  to 
these  delusions.  Where  such  Is  the  case, 
there  is  no  room  for  the  doctrine  of  irresist- 
ible impulse  caused  by  a  disease  of  the  bratn. 
But  where  the  disease  has  progressed  or 
evoluted  to  its  second  or  persecutory  stage,  or 
subsequent  stages,  and  its  form  and  hallu- 
cinations are  such  as  to  indicate  that  its  vic- 
tim, because  of  the  disease,  is  no  longer  able 
to  control  his  will  and  actions,  tben  the  doc- 
trine of  irresistible  impulse  as  laid  down  In 
the  third  test,  supra.  Is  applicable.  See  Le- 
gal Medicine  (Stewart)  p.  405,  f  158. 

[5]  Where  the  defense  is  insanity,  as  was 
said  In  Hankins  t.  State,  supra: 

"It  ia  an  issue  of  fact  for  the  Jury  to  deter- 
mine whether  the  accused  at  the  time  of  the 
alleged  act  was  afflicted  with  a  mental  disease, 
and  an  issue  of  law  as  to  whether  the  mental 
disease  is  such  as  to  render  him  irresponsible. 
Therefore  the  issue  of  responsibility  or  ir- 
responsibility in  such  cases  should  be  sub- 
mitted to  the  jury  nnder  proper  instructions." 

And  in  that  case,  after  approving  the  legal 
tests  or  rules  as  announced  In  Bell  v.  State, 
supra,  we  further  said; 

"These  legal  rules  for  determining  the  is- 
sue of  guilt  or  innocence,  where  the  defense 
is  insanity,  give  the  jury  a  simple  and  definite 
guide,  announced  by  those  learned  in  the  law, 
and  they  cover  every  possible  phase  of  testi-  _ 
mony  that  may  arise  in  any  case." 

In  cases  where  the  defense  is  insanity,  if 
counsel  in  the  preparation  of  their  prayers 
for  instructions  and  trial  courts  in  framing 
their  charges  to  the  Jury  will  but  follow  the 
legal  test  or  rules  as  approved  and  announced 
by  this  court  in  the  recent  case  of  Bell  v. 
State,  supra,  and  Hankins  v.  State,  supra, 
they  cannot  go  astray.  As  was  said  In  Kel- 
ly v.  State,  226  S.  W.  187 : 

"In  those  cases  the  whole  subject  was  gone 
into  as  thoroughly  as  could  be  done  by  the 
writer,  who  voiced  the  opinions  of  the  court. 
We  deem  it  unnecessary  here  to  do  more  than 
call  the  attention  of  court  and  counsel  to  those 
cases  which  must  have  been  overlooked  in  the 
framing  of  the  charge  to  the  jury." 
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For  tbe  error  In  the  mllngs  of  tbe  court 
in  Its  Instmctions  to  the  Jury,  the  judgment 
ia  reversed,  and  the  cause  will  be  remanded 
for  a  new  trial 


GREOQ  et  al.  v.  SANDERS  0t  al.    (No.  15.) 
(Sapreme  Court  of  Arkansas.    May  80.  1921.) 

1.  Eminent  domain  «=»I45(I)  —  "Jast  com- 
pensation" In  beneflts  received  whero  iHibllo 
use  for  which  land  taken  onhanoes  value  of 
remainder. 

It  is  the  general  rule  that,  where  the  public 
nse  for  which  a  portion  of  a  man's  land  is  taken 
BO  enhances  the  value  of  tbe  remainder  as  to 
make  it  of  greater  value  than  the  whole  was 
before  the  taking,  the  owner  has  received  "just 
compecsation"  in  benefits  within  the  meaning 
of  Const,  art.  2,  S  22. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Just 
Compensation.] 

2.  Eminent  domain  0=>I45(I) — Rule  of  dam- 
ages  reduced  by  beneflts  not  applicable  to 
ease  of  Improvement  district  constructing  Im- 
provement paid  for  by  special  assessment. 

The  rule  that  where  property  is  taken,  but 
the  public  use  for  which  it  is  taken  so  en- 
hances the  value  of  tbe  remainder  that  there 
is  no  diminution  in  the  original  value,  such 
special  benefits  constitute  just  compensation  to 
the  owner  within  tbe  Constitution,  has  no  ap- 
plication to  a  taking  by  an  improvement  dis- 
trict organized  to  construct  an  improvement  to 
be  paid  for  out  of  special  assessments  levied 
on  contiguous  land  benefited;  the  benefits  by 
the  improvement  cannot  be  applied  in  measuring 
the  compensation  to  be  paid  the  property  own- 
er to  reduce  the  amount  to  be  recovered. 

Appeal  from  Pike  Chancery  Court;  James 
D.  Shaver,  Chancellor. 

Suit  between  T.  J.  Gregg  and  others  and 
H.  C.  Sanders  and  others.  From  judgment 
for  the  latter,  the  former  appeaL    Affirmed. 

Jno.  W.  &  Jos.  M.  Stayton,  of  Newport,  for 
appellants. 

Oeo.  A.  HiUhouse,  of  Newport,  and  Bnm- 
dldge  &  Neelly,  of  Searcy,  for  appellees. 

McCULLOCH,  O.  J.  The  Newport  levee 
district  was  created  as  an  Improvement  dis- 
trict by  the  Legislature  (Acts  1917,  p.  1285), 
for  the  purpose  of  constructing  a  levee  along 
the  bank  of  White  river,  through  the  city  of 
Newport  and  contiguous  territory.  The  right 
of  eminent  domain  was  conferred  for  the 
purpose  of  acquiring  lands  to  be  used  in  tbe 
construction  of  tlie  levee.  The  cost  of  the 
improvement  included,  of  course,  all  costs  of 
acquiring  rights  of  way  and  other  expenses 
to  be  paid  for  by  assessments  on  benefits  ac- 
cruing to  the  real  property  affected  by  the 
improvement.    Appellees  are  the  owners  of  I 


a  tract  of  land  containing  approxlaiatdy  IT 
acres  situated  just  outside  of  the  city  of  New- 
port and  fronting  on  White  river,  and  in  tbe 
construction  of  the  levee  the  district  took 
and  used  about  five  acres  of  said  land  of  ap- 
pellees, all  of  which  land  so  taken  fronted  on 
White  river.  The  remainder  of  the  land  of 
appellees  is  within  the  bounds  of  the  district, 
and  the  beneflts  thereto  from  the  constrac- 
tlon  of  the  levee  have,  of  course,  been  assess- 
ed and  will  be  taxed  proportionately  for  the 
construction  of  the  Improvement.  It  is  not 
shown  in  the  present  record  how  the  district 
acquired  the  right  of  way  over  the  land  of 
appellees,  and,  as  no  point  is  made  in  this 
case  on  that  propoaition,  we  assume  that  tbe 
lands  were  taken  without  the  exercise  of  tbe 
right  of  eminent  domain  in  the  manner  pre- 
scribed by  the  statute. 

Appellees  instituted  this  action  against  tbe 
district  to  recover  damages  laid  in  the  ag- 
gregate sum  of  $3,500,  and  specified  as  being 
the  sum  of  $3,000,  the  value  of  five  acres 
taken  and  used  by  tbe  district,  and  the  fur- 
ther sum  of  $500  for  damages  to  tbe  re- 
mainder of  the  land.  Appellants  (said  dis- 
trict and  its  commissioners).  In  addition  to 
denials  of  the  allegations  of  the  complaint 
with  respect  to  the  extent  of  the  Injury  and 
amount  of  damages  recoverable,  pleaded  that 
"the  beneflts  received  by  said  land,  local  and 
peculiar  to  the  same,,  over  and  above  the 
benefit  which  said  tract  receives  in  common 
with  the  other  lands  in  Newport  levee  dis- 
trict, greatly  exceeds  the  value  ol  the  land 
taken  by  said  district  for  the  right  of  way  of 
its  levee  over  tbe  lands  of  tbe  platntifCB." 

Tile  cause  was  tried  before  a  jury  on  con- 
flicting testimony  in  regard  to  the  value  of 
the  land  taken  and  the  injury  or  l)eneflt  to 
tbe  remaining  land  not  taken,  and  tbe  jury 
returned  a  verdict  in  favor  of  appdlees,  fix- 
ing the  damages  at  tbe  aggregate  sum  of 
$1,500,  without  apportioning  the  same  be- 
tween the  Items  of  damages  charged  in  tbe 
complaint. 

The  court  in  one  of  its  instructions  told  tbe 
jury,  over  the  objections  of  appellants,  that 
in  ascertaining  the  amount  of  damages  for 
taking  the  land  the  jury  "should  not  take  in- 
to consideration  any  benefits  whch  may  ac- 
crue by  the  building  of  the  levee  to  the  re- 
mainder of  the  original  tract."  An  exception 
was  saved  to  this  ruling  of  the  court,  and  the 
only  question  presented  on  this  appeal  Is 
whether  or  not  tbe  court  erred  in  holding 
that  appellees'  right  of  recovery  for  the 
value  of  the  lands  taken  and  used  by  the  dis- 
trict in  the  construction  of  the  levee  could 
not  be  reduced  by  tbe  benefits  accruing  to  tbe 
remainder  of  tbe  tract. 

[1]  The  only  provision  in  the  (institution 
of  this  state  In  which  it  is  attempted  to  reg- 
ulate or  restrict  the  right  of  eminent  domain 
for  public  purposes  is  in  section  22,  art  2, 


£=3For  other  case*  ne  came  topic  and  KBT-NVMBBR  la  all  Key-Mumb«red  DlgMts  and  Badeaeo 
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of  the  Constitntlon  of  1874,  wMch  declares 
that— 

''Priyate  property  shall  not  be  taken,  appro- 
priated or  damaged  for  public  nse,  without  Just 
compensation  therefor." 

The  Inqnlry  which,  therefore,  must  always 
•rise  In  the  Interpretation  of  a  Btatnte  an- 
thorlxlng  the  taking  of  property  or  In  any 
proceeding  to  recover  compensation  therefor, 
la:  What  is  "Just  compensatloa"  under  the 
given  state  of  facts?  Counsel  for  appellants 
contend  that  decisions  of  this  court  In  Cribbs 
▼.  Benedict,  64  Ark.  S55,  44  S.  W.  707,  and 
City  of  Paragoi^ld  ▼.  MUner,  114  Ark.  834, 
170  S.  W.  78,  have  established  the  rule  of 
"just  compensation"  in  cases  similar  to  this 
to  be  tliat— 

"Where  the  pabUe  use  for  which  a  portion 
of  a  man's  land  is  taken  so  enhances  the  ralne 
of  the  remainder  as  to  make  it  of  greater  value 
than  the  whole  was  before  the  taking,  the  own- 
er in  inch  case  has  received  Just  compensa- 
tion in  benefits." 

Such  is  undoubtedly  the  rule  established 
by  the  great  weight  of  authority  in  cases 
where  property  taken  for  general  public  use 
and  compensation  Is  to  be  awarded  at  the  ex- 
pense of  the  public  Many  cases  on  that  sub- 
ject are  referred  to  in  Cribbs  v.  Benedict, 
supra,  and  there  are  many  other  cases  to 
the  same  effect  decided  before  that  time  and 
since. 

The  rule  has  been  generally  applied  In  in- 
stances of  the  taking  of  land  for  use  as  a 
public  highway  or  park  or  such  other  pub- 
lic use  where  the  compensation  is  to  be 
awarded  out  of  public  funds.  The>  case  of 
City  of  Paragould  v.  Mllner,  supra,  is  an 
Instance  of  that  character,  and  we  have  no 
doubt  as  to  the  correctness  of  that  rule  as 
applied  to  the  facts  of  such  a  case.  Cribbs 
V.  Benedict,  supra,  was,  however,  a  case 
where  there  was  Involved  an  improvement 
district  formed  under  general  statutes  for 
the  purpose  of  constructing  a  drainage  ditch, 
and  we  announced  the  same  rule  in  that 
case  The  question  of  damages  was  not,  how- 
ever, involved  in  that  case  further  than  to 
determine  whether  or  not  the  statute  which 
failed  to  provide  for  the  payment  of  damages 
was  valid,  and  this  rule  was  merely  stated  as 
one  of  the  reasons  for  holding  the  statute 
to  be  valid  without  providing  for  the  pay- 
ment of  compensation  other  than  impliedly  by 
the  benefits  which  would  accrue  from  the 
construction  of  the  improvement.  This  was 
stated  only  as  one  of  the  reasons  why  the 
statute  was  valid,  and  the  decision  was  un- 
doubtedly correct,  even  though  we  concluded 
that  this  particular  reason  for  so  holding 
was  unsound. 

[2]  We  have  reached  the  conclusion  that 
the  application  of  that  rule,  in  a  case  where 
an  improvement  district  which  is  organized 
for  the  purpose  of  constructing  an  improve* 


ment  to  be  paid  for  out  of  special  assessments 
levied  on  contiguous  lands  benefited  by  the 
improvement,  cannot  be  applied  in  measuring 
the  compensation  to  be  paid  to  a  property 
owner  whose  land  is  taken  for  the  construc- 
tion of  the  improvement  so  as  to  reduce  the 
amount  to  be  recovered  to  the  extent  of  the 
benefits  accruing  to  the  other  lands  in  the 
district  which  are  to  be  specially  taxed  for 
the  purpose  of  paying  for  the  improvement. 

It  Is  found,  on  examination,  that  all  of  the 
cases  dted  in  Cribbs  v.  Benedict,  supra,  are 
those  which  relate  to  payment  of  compensa- 
tion for  property  taken  for  public  use  where 
the  question  of  special  benefits  arising  from 
a  purely  local  Improvement  to  be  paid  for 
by  special  assignments  did  not  arise.  In  a 
few  cases,  like  the  present  one,  the  authori- 
ties are  to  the  contrary.  It  is  readily  seen 
that  the  application  of  this  rule  to  the  pay- 
ment of  compensation  for  property  taken  by 
an  improvement  district  constitutes  a  double 
charge  for  the  benefits  accruing  to  the  re- 
mainder of  an  owner's  land  where  a  part  has 
been  taken  for  the  construction  of  the  Im- 
provement. The  benefit  to  the  remaining 
portion  of  the  land  Is  paid  for  by  the  owner 
in  special  assessments  levied  to  defray  the 
cost  of  the  improvement,  and  If  the  owner  is 
compelled  to  credit  the  amount  of  these  bene- 
fits on  the  compensation  to  which  he  Is  en- 
titled for  that  portion  of  his  land  .which  has 
beei  taken,  the  effect  is  to  diarge  him  twice 
for  the  benefits.  In  other  words,  he  will  be 
paying  for  the  benefits  In  the  assessments 
which  are  levied  against  his  property,  and 
also  the  second  time  when  he  credits  it  on 
the  compensation  which  is  due  Idm  for  his 
property  which  has  been  taken. 

Mr.  Hamilton,  in  his  work  on  Taxation 
by  Assessment  (volume  1,  {  67),  states  the 
rule  as  follows: 

"Whatever  method  of  exacting  compensation 
from  the  property  owner  for  benefits  enuring 
to  him  is  adopted,  the  property  owner  cannot 
be  charged  twice  for  the  same  benefit.  •  •  • 
So  if,  under  the  local  statute,  certain  benefits 
may  be  made  the  basis  of  a  local  assessment 
against  the  property,  such  benefits  cannot  be 
set  off  against  damages  as  the  property  owner 
can  subsequently  be  compelled  to  pay  therefor 
in  aach  assessment  proceedings." 

This  rule  was  annoonoed  by  the  Supreme 
Judicial  Court  of  Massachusetts  tu  the  case 
of  Garvey  v.  Inhabitants  of  Revere,  187  Mass. 
64S,  78  X.  B.  664,  though  that  court  has 
steadily  adhered  to  the  general  rule  herein- 
before stated  that  compensation  may  be 
made  for  property  taken  for  public  use  in 
the  benefits  to  accrue  to  the  remainder  of 
the  property  of  the  same  owner.  This  doc- 
trine was  also  announced  by  Judge  Mitchell 
with  much  force  in  the  case  of  State  ex  reL 
v.  District  Court,  66  Minn.  161,  68  N.  W. 
860.  In  that  case  the  court  dealt  with  a 
statute^  one  section  of  which  anthorind  the 
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appraisal  of  damages  for  property  taken  for 
use  in  providing  a  local  Improvement,  and 
anotber  section  whlcli  provided  for  the  as- 
sessment of  such  special  benefits  which  was 
to  form  the  basis  of  taxes  levied  to  defray 
the  cost  of  the  Improvement  The  Minnesota 
court  had.  In  other  decisions,  announced  the 
general  rule  as  hereinbefore  recited  with  ref- 
erence to  the  reduction  of  damages  by  com- 
Itensatlon  In  benefits,  and  reiterated  that  rule 
In  the  case  just  cited,  but  held  that  the  rule 
had  no  application  to  an  Instance  where  the 
cost  of  the  improvement  for  which  the  land 
.was  taken  was  to  be  defrayed  by  the  Imposi- 
tion of  taxes  based  upon  special  benefits. 
The  court  said: 

"But  counsel's  contention  is  that  where,  as 
under  this  statute,  the  cost  of  the  acquisition 
of  the  land  is  to  be  defrayed  by  special  assess- 
ments upon  the  property  specially  benefited 
thereby,  a  deduction  of  special  benefits  to  the 
remainder  of  the  tract  from  the  value  of  the 
part  taken  is  unconstitutional,  for  the  reason 
that  this  remainder  is  subject  to  assessment,  to 
the  extent  of  these  same  special  benefits,  to 
defray  this  same  cost,  which  would  result  ei- 
ther in  the  owner  being  taxed  twice  for  the 
same  improvement,  or  else  in  depriving  him 
of  his  property  without  just  compensation.  It 
is  very  dear  that,  if  the  statute  will  accom- 
plish this  result  it,  or  some  part  of  it,  is  uncon- 
stitutional and  void. 

"We  need  not  stop  to  inquire  what  are  bene- 
fits 'resulting  from  such  taking,'  which  are  to 
be  deducted  in  the  condemnation  proceedings- 
whether  they  are  only  those  resulting  from  the 
mere  taking  of  the  land  by  the  city,  disasso- 
ciated from  the  appropriation  and  improvement 
for  the  purpose  for  which  it  is  taken,  or  wheth- 
er they  also  include  those  that  will  result  from 
such  appropriation  and  improvement,  although 
it  is  very  difficult  to  conceive  what  benefits  can 
result  to  the  residue  of  a  tract  from  the  mere 
act  of  taking  a  part  of  it.  But  it  is  very  evi- 
dent from  the  language  of  section  8  that  the 
benefits  for  which  assessments  are  there  re- 
quired include  the  same  benefits  which  are  re- 
quired to  be  deducted  by  section  7.  Moreover, 
the  language  of  section  8  is  mandatory,  and 
not  merely  permissive.  It  not  only  requires 
such  assessments  to  t>e  made,  but  also  that 
they  shall  be  made  on  all  property  benefited. 
Hence,  if  all  the  provisions  of  both  sections  are 
carried  into  effect,  the  result  will  be  either  that 
the  landowner  will  be  deprived  of  his.  property 
without  just  compensation,  or  else  he  wUl  be 
taxed  unequally,  by  being  compelled  to  pay  twice 
for  the  same  thing." 

It  is  true  that  in  that  case  the  court  held 
that  the  two  sections  were  in  conflict  and 
that  the  last  one,  which  provided  for  taxa- 
tion upon  the  whole  of  the  benefits  without 
taking  into  consideration  the  damages,  was 
void.  We  have  no  such  question  as  that  in 
the  present  case,  but  the  decision  of  the  Min- 
nesota court  is  persuasive  to  the  extent  that 
it  lays  down  the  principle  that  It  would  con- 
stitute a  donble  charge  against  the  property 
owner  to  make  him  contribute  out  of  benefits 


received  to  the  cost  of  improvement  by  pay- 
ing assessments,  and  also  by  compelling  btm 
to  credit  the  benefits  which  accrue  from  the 
Improvement  on  the  compensation  to  .wbicb 
he  is  entitled  for  damages  on  account  of  oth- 
er portions  of  his  land  being  taken. 

The  theory  upon  which  rests  the  proceed- 
ings for  the  construction  of  local  improve- 
ments by  the  Imposition  of  special  assess- 
ments OD  contiguous  property  is  that  the  im- 
provement is  public  in  its  nature  to  the  ex- 
tent tliat  the  right  of  eminent  domain  may 
be  authorized,  but  it  is  local  to  the  extent 
that  special  benefits  accrue  to  tlie  adjoining 
property.    The  improvement  is  paid  for  out 
of  iqtedal  assessments  based  on  suc^  l>ene- 
flts,  and  when  property  is  taken  for  use  in 
the  construction   of   the   improvement,   fnll 
compensation  must  be  awarded  In  order  to 
satisfy  the  requirements  of  the  Constitution 
without  deduction  of  the  benefits  which  are 
to  accrue  to  the  owner  on  the  remainder  of 
his  property.    Damages  to  the  property  not 
taken  may,  however,  be  balanced  off  against 
the  benefits  which  accrue,  for  damages  must 
necessarily  be  taken  into  account  in  the  es- 
timate of  benefits    There  are  authorities  to 
the  effect  that  if  the  benefits  to  the  remain- 
ing  property    exceed   the    damages    to    the 
property  taken,  such  benefits  may  be  used  in 
the  reduction  of  the  damages  and  the  exces- 
sive benefits  over  damages  may  be  the  Imsis 
of  a  local  assessment    And  it  has  been  held 
that  it  Is  proper  "to  deduct  the  amount  of 
the.  special  tax  levied  for  a  given  improve- 
ment, from  the  amount  of  the  benefits  re- 
ceived from  such  improvement  and  to  treat 
the  amount  thus  obtained  as  the  net  amount 
of  benefits  to  be  deducted  from  the  amount 
of  damages."    Hamilton  on  Taxation  by  As- 
sessment, f  67;   Carroll  v.  City  of  Marshall. 
99  Mo.  App.  464,  73  S.  W.  1102;    Village  of 
Grant  Park  v.  Trah,  218  IlL  516,  75  N.  E. 
1040.    There  is  no  question,  however,  pre- 
sented in  the  facts  of  the  present  case  as 
to    whether   the   benefits   will    exceed    the 
amount    of    taxes    assessed    against    tbem. 
It  does  not  apitear  even  that  the  jury  award- 
ed any  damages  for  injury  to  the  remainider 
of  the  property  not  taken,  though  they  may 
have  done  so  under  the  testimony  and  in- 
structions of  the  court.     No  point  is  raised 
that  the  benefits  exceeded  the  taxes  levied  and 
should  be,  to  that  extent,  credited  on  the 
compensation  to  be  allowed  for  the  damages 
to  the  property  taken.    At  any  rate,  we  are 
convinced  that  the  true  rule  is  that,  whether 
the  taxes  levied  amount  to  the  full  amount 
of  the  appraised  benefits  or  not,  there  can 
be  no  deduction  of  any  part  of  the  benefits 
from  the  compensation  to  be  allowed  to  a 
property  owner  for  that  portion  of  his  prop- 
erty which  is  taken  and  used  in  the  construc- 
tion of  the  improvement  for  the  reason  that 
he  pays  for  bis  benefits  in  taxes,  the  same 
as  'Other   property   owners,   and   it    would 
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destroy  the  mle  of  equality  to  require  him  to 
contribute  to  the  (KMUmon  nse  any  part  of 
his   property  without  compensation. 

There  was  no  error  committed,  and  the 
Jndgment  shonid  be  afflnned.  It  is  so  or- 
dered. 


HARTON  V.  DURHAM. 
(Supreme  Court  of  Arkansas. 


(No.   (6.) 
May  30,  1921.) 


Reformatlos  of  Instramsnts  «s»45(4)  —  EvI- 
dmie*  held  to  Mpport  dseree  of  roformatioe. 

In  Tender's  suit  to  reform  description  in 
a  deed,  evidence  that  the  deed  was  prepared  hy 
purchaser  and  included  a  description  of  land  not 
a  part  of  the  "B.  land"  intended  to  be  convey- 
ed heUl  to  support  decres  of  reformation  ez- 
dudins  such  land. 

Appeal  from  Faulkner  Chancery  Court; 
Jordan  Sellers,  Chancellor. 

Action  by  B.  M.  Harton  against  O.  H.  Dur- 
ham, in  which  defendant  cross-complained, 
seeking  reformation  of  a  deed,  and,  the 
cause  being  transferred  to  the  chancery 
court,  decree  was  rendered  In  defendant's 
favor  reforming  the  deed,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  C.  &  Wm.  T.  dark,  of  Conway,  for  appel- 
lant. 

R.  W.  Robins,  of  Conway,  for  appellee^ 

McCULLOCH,  O.  J.  Appellant  Instituted 
this  action  against  appellee  in  the  circuit 
court  of  Faulkner  county  to  recover  damages 
sustained  by  reason  of  an  alleged  breach  of 
the  covenants  of  warranty  of  title  contained 
In  a  deed  which  purported  to  convey,  among 
other  tracts  of  land,  one  described  as  "all 
that  part  of  the  north  half  of  the  north  half 
of  section  twenty-one  (21)  in  township  six 
(6)  north,  range  fourteen  (14)  west,  lying  in 
Conway  county,  Arkansas."  Appellee  an- 
swered, alleging  that  the  above-descrlbM 
tract  of  land  was  included  in  the  deed  of 
conveyance  to  appellant  by  mistake,  and  he 
asked  that  the  answer  be  taken  as  a  cross- 
complaint,  that  the  cause  l>e  transferred  to 
the  diancery' court,  and  that  the  deed  be  re- 
formed so  as  to  exclude  said  tract  from  the 
conveyance.  The  cause  was  transferred,  and 
<m  final  hearing  the  chancery  court  rendered 
a  decree  in  appellee's  favor  reforming  the 
deed. 

The  facts  of  the  case,  as  disclosed  In  the 
evidence  adduced  by  appellee,  are  as  follows: 

Mrs.  Mary  M.  Barnes  owned  a  tract  of 
unimproved  timber  lands  containing  a  lit- 
tle less  than  8(X)  acres,  situated  partly  in 
Faulkner  and  partly  In  Conway  counties. 
Ark.,  and  known  as  the  "Barnes  land." 
The  tract  included  the  whole  of  section 
16,  township  6  north,  range  14  west,  wbldb, 


is  intersected  by  Cadron  creek,  the  bound- 
ary Une  between  the  two  counties  mentioned 
above.  The  remainder  of  the  land  owned 
by  Mrs.  Barnes  is  described  in  the  deed 
as  "all  that  part  of  the  north  half  of  the 
north  half  of  secti<m  21,  township  6  north, 
range  14  west,  situated  In  Faulkner  county." 
In  other  words,  Mrs.  Barnes  owned  all  that 
part  of  the  north  half  of  the  north  half  of 
section  21  east  of  CJadron  creek  in  Faulkner 
county,  but  did  not  own  that  part  of  said 
north  half  of  the  north  halt  of  section  21 
lying  west  of  Gadron  creek  in  C!onway  coun- 
ty. 

Appellee  was  a  member  of  a  copartnership 
composed  of  himself  and  W.  S.  Cazort  and 
Ouy  Farrls,  engaged  in  the  real  estate  busi- 
ness In  the  city  of  Conway,  and  Mrs.  Barnes 
listed  her  lands  with  them  for  sale  at  the 
net  price  of  $20,000.  Appellant  knew  that 
the  lands  were  Usted  with  appellee's  firm 
for  sale,  but  opened  negotiations  direct  with 
Mrs.  Barnes  and  offered  her  $20,000  for  the 
lands.  Mr&  Barnes  declined  to  negotiate 
with  appellant  and  referred  him  to  appellee's 
firm,  with  whom  appellant  then  began  negoti- 
ations, which  resulted  In  an  agreement  for 
the  sale  of  the  lands  for  the  sum  of  $21,500 
of  which  $20,000  was  to  go  to  Mrs.  Barnes 
and  the  remainder  to  appellee's  firm  as  com- 
mission on  the  sale. 

The  firm  of  selling  agents  did  not  have  a 
description  of  the  land  by  sections  or  subdivi- 
sions thereof,  and  the  only  description  they 
had  was  that  which  mentioned  the  land  as 
the  "Barnes  land."  They  furnished  to  appel- 
lant an  abstract  of  title  to  the  Faulkner  coun- 
ty lands,  and  after  examlnatiod  by  appel- 
lant's attorney  a  deed  was  prepared  by  the 
latter  and  turned  over  to  one  of  the  mem- 
bers of  appdlee's  firm,'  to  forward  to  Mrs. 
Barnes  for  execution  at  her  home  In  New 
York.  The  deed  thus  prepared  by  appellant's 
attorney  correctly  described  the  "Barnes 
land,"  as  above  set  forth,  and  also  purported 
to  convey  "all  that  part  of  the  north  half  of 
the  north  half  of  section  twenty-one  (21)  in 
township  six  (6)  north,  range  fourteen  (14) 
west,  lying  In  CJonway  county.  Ark.,"  which 
was  not  owned  by  Mrs.  Barnes.  The  mem- 
bers of  appellee's  firm  were,  as  before  stated, 
uimcqualnted  with  the  accurate  description 
of  the  land,  and  the  deed  was  forwarded  to 
Mrs.  Barnes  without  a  verification  of  the  de- 
scriptions to  ascertain  whether  or  not  the 
lands  were  correctly  described  in  the  deed. 

When  Mrs.  Barnes  received  the  deed  she 
declined  to  execute  and  deliver  it  until  the 
money  was  paid  over  to  her  in  New  Tbrk, 
and  appellant  declined  to  send  the  money 
to  New  York  until  the  deed  was  executed. 
In  order  to  bring  about  the  sale,  appellee, 
Durham,  agreed  to  have  Mrs.  Barnes  convey 
the  land  to  Iilm,  <and  he  in  turn  to  make  the 
conveyance  to  appellant.  Appellee  was  in 
Hot  Springs  at  the  time  this  controversy 
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arose,  and  arrangements  were  made  widi 
him  by  conversation  over  the  telephone  by 
one  of  the  members  of  the  firm.  This  ar- 
rangement was  carried  ont,  and  Mrs.  Barnes 
erased  appellant's  name  from  the  deed  which 
had  been  prepared  by  his  attorney  and  in- 
serted the  name  of  appellee,  Dnrham,  and 
executed  the  deed  In  that  form  and  forward- 
ed the  same  to  one  of  the  banks  In  Conway 
for  delivery.  In  the  meantime  appellee  had 
returned  home,  and  a  deed  was  prepared  for 
him  to  execute  conveying  the  land  to  appel- 
lant, and  the  same  descripti<m  was  used  as 
In  the  other  deed,  Including  the  tract  in 
section  21  lying  west  of  Cadron  creek.  The 
two  deeds  were  delivered  simultaneously 
wh^i  the  payment  was  made  by  appellant. 

It  Is  shown  that  appellee  was  not  inter- 
ested in  the  sale  further  than  to  earn  the 
commission,  and  that  he  accepted  the  deed 
from  Mrs.  Barnes  and  in  turn  conveyed  to  ap- 
pellant merely  as  the  most  convenient  way 
of  consummating  the  sale  in  the  emergency 
which  arose  by  reason  of  the  fact  that  Mrs. 
Barnes  refused  to  execute  the  deed  until  the 
money  was  paid  over  In  New  York  and  ap- 
pellant refused  to  pay  the  money  until  the 
deed  was  ready  for  delivery  at  his  home  In 
Conway.  Appellee  shows  further  that  there 
was  no  Intention  on  Us  part  or  on  the  part  of 
appellant  to  negotiate  and  consummate  a  sale 
for  any  other  lands  except  the  tract  known 
as  the  "Barnes  land,"  which  was  wild  tim- 
bered land  with  which  appellant  was  more 
familiar  than  appellee,  and  that  the  inclu- 
sion of  the  tract  in  section  21  west  of  Gadron 
creek  not  owned  by  Mrs.  Barnes  and  partly 
in  cultivation  was  the  result  of  a  mistake  in 
the  preparation  of  the  deed.  These  facts 
being  sufficiently  proved,  appellee  is  entitled 
to  the  relief  which  was  granted  by  the  chan- 
cery court.  The  facts  are,  however,  disputed 
by  appellant,  but,  after  careful  coqeideration 
of  the  testimony,  we  are  of  the  opinion  that 
the  findings  of  the  chancellor  are  well  sup- 
ported by  the  testimony,  and  that  the  proof 
Is  "clear,  unequivocal,  and  decisive"  that  the 
tract  of  land  in  question  was  included  in  the 
deed  by  mistake. 

There  is  a  sharp  conflict  in  the  testimony 
on  the  point  whether  or  not  a  member  of  ap- 
pellee's firm  furnished  a  memorandum  con- 
taining a  description  of  the  land.  Suffice  it 
to  say  that  the  preponderance  of  the  testi- 
mony on  this  subject  is  not  against  the  find- 
ings of  the  chancellor.  But,  aside  from  that 
question,  it  is  undisputed  that  appellant 
knew  that  he  was  buying  a  tract  of  wild  and 
unoccupied  timber  land  owned  by  Mrs. 
Barnes,  and  that  he  was  not  to  get  any  cul- 
tivated lands.  The  tract  in  controversy  con- 
tains 18  acres,  of  which  11  acres  is  In  a  high 
state  of  cultivation. 

Our  conclusion  is  that  the  decree  of  the 
chancellor  was  correct,  and  the  same  Is  af- 
firmed. 


COSBY  V.  HURST.     (No.  14.) 

(Supreme  Court  of  Arkansas.     May  30,  1921.) 

t.  Attorney  and  eiieat  «s>l82(3),    192(2)  — 
Lien  at  commog  law  was  on  evidence  In  hands 
of  attorney,  and  not  on  debt  itself,  and  com- 
plaint must  show  possession  of  avidenoe  of 
Indebtedness. 
A  common-law  lien  of  an  attorney  employed 
to  collect  an  indebtedness  was  on  the  evidence 
of  indebtedness  in  the  bands  of  the  attorney 
and  not  on  the  debt  itself,  and  hence  in  an  ac- 
tion in  equity  by  an  attorney  against  Iiis  client 
to  have  his  lien  fixed  on  proceeds  of  insurance 
policy,    complaint   did   not  state    facts   whidi 
would  confer  a  lien,  where  it  did  not  allege  that 
the  policy  or  other  evidence,  if  any,  was  in  the 
possession  of  the  attorney. 

2.  Equity  <)=»48— Sole  basis  of  suit  to  raeover 
money  Is  Inadequaoy  of  legal  remedy. 

The  basis  of  a  suit  in  equity  for  the  sole 
purpose  of  recovery  of  money  is  the  inadequacy 
of  legal  remedy,  and  hence  equity  has  no  juris- 
diction of  a  suit  by  an  attorney  against  his 
client  and  an  insurance  company  to  recover 
compensation  for  his  efforts  in  bringing  about 
a  settlement  under  a  life  policy  on  the  ground 
of  insolvency  of  the  client,  on  the  theory  of 
equitable  garnishment;  there  being  no  allega- 
tions setting  forth  grounds  for  equitable  relief. 

3.  Equity  €=>I3G— Formal  statement  of  no  ade- 
quate remedy  at  law  ineifeotive. 

Nothing  is  added  to  a  complaint  in  equity 
by  the  formal  statement  that  plaintiff  has  no 
adequate  remedy  at  law,  being  a  mere  conclu- 
sion. 

Appeal  from  Washington  Chancery  CSonrt; 
Ben  P.  McMahan,  Chancellor. 

Suit  by  O.  A.  Hurst  against  C.  A.  (Tosby 
and  another.  Decree  for  plaintifT,  and  the 
named  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

John  Mayes,  of  Fayetteville,  for  appellant 
W.  N.  Ivie,  of  Rogers,  and  H.  L.  Pearson, 

of  Fayetteville,  for  appellee. 

McOULLO(3H,  0.  J.  Appdlee  is  an  attor- 
ney at  law  and  a  member  of  the  Washington 
county  bar,  and  be  instituted  this  action 
against  appellant  in  the  diancery  court  of 
that  county  to  recover  the  amount  of  fees 
alleged  to  be  due  for  professional  services 
rendered  in  connection  with  a  claim  of  appel- 
lant against  an  Insurance  company.  It  is  al- 
leged in  the  complaint  that  appellant  made 
claim  in  the  sum  of  $1,000  against  the  Fay- 
etteville Mutual  Benefit  Association  under  a 
policy  issued  to  appellant's  wife,  now  deceas- 
ed, that  appellant  employed  appellee  to  col- 
lect the  claim  from  said  Insurance  company, 
and  that  appellee  "prepared  the  necessary 
papers  and  presented  the  matter  to  the  Fay- 
etteville Mutual  Benefit  Aasociation  in  the 
usual  manner,"  that  after  such  presentatl<Hi 
and  after   investigation  made  by  the  said 
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company  the  latter  notified  appellee  that  tbe 
claim  -would  be  allowed,  and  would  be  paid 
as  soon  aa  reached  in  tbe  regular  order  of 
business ;  that  snbeequently  appellee  was  no- 
ttfied  by  the  Insurance  company  that  pay- 
ment wonld  be  made  on  June  15,  1919,  and 
that  a  check  was  made  ont  by  the  company 
payable  to  appellee  aa  attorney  for  appellant, 
but  that  after  the  performance  of  said  serv- 
ices by  appellee,  and  before  the  delivery  of 
tbe  check,  appellant  employed  another  at- 
torney to  handle  the  claim  for  him,  and  no- 
tified the  said  insurance  company  not  to  turn 
over  the  check  or  make  any  payment  to  ap- 
pellee. The  complaint  contains  the  further 
allegation  that  appellant  is  insolvent,  and  the 
prayer  ot  tbe  complaint  is  that  a  lien  be  de- 
clared In  appellee's  favor  for  the  amount  of 
his  fee  in  the  sum  of  $150  on  said  claim 
against  the  insurance  company,  which  said 
company  was  made  a  defendant  in  the  ac- 
tion. Appellant  appeared  by  attorney,  and 
demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  a  cause  of  action  with- 
in the  Jurisdiction  of  the  chancery  court,  and 
also  filed  a  motion  to  transfer  the  cause  to 
the  circuit  court  The  court  overruled  the 
demurrer  and  the  motion  to  transfer,  and, 
the  defendant  declining;  to  plead  further,  de- 
cree was  rendered  against  him  and  against 
the  Fayetteville  Mutual  Benefit  Association 
for  the  recovery  of  the  sum  of  $150,  wliicb 
was  declared  to  be  a  lien  on  appellant's  claim 
against  said  Insurance  company. 

[1]  It  is  conceded  by  counsel  for  appellee 
that  there  is  no  statutory  lien  in  appellee's 
favor,  for  the  reason  that  there  was  no  judg- 
ment rendered  and  no  action  instituted  on 
appellant's  claim  against  the  insurance  com- 
pany. Crawford  &  Moses  Digest,  IS  628,  6304. 
But  it  is  contended  that  appellant  bad  a 
common-law  lien,  Independent  of  the  statute, 
on  tbe  papers  In  his  hands  evidencing  appel- 
lant's claim  against  the  insurance  company. 
The  validity  of  this  sort  of  claim  was  rec- 
ognized by  this  court  In  the  case  of  Gist  v. 
Hanly,  33  Ark.  233.  But  the  dlUiculty  with 
api)ellee's  contention  is  that  he  has  not  set 
forth  in  his  complaint  a  state  of  facts  which 
would  confer  a  lien,  tn  that  he  does  not  al- 
lege that  the  policy  or  other  evidence.  If  any, 
of  appellant's  claim  against  the  insurance 
company  was  turned  over  to  him  and  still  re- 
mains in  his  possession.  Such  a  lien  at  com- 
mon law  was,  as  we  understand,  on  the  evi- 
dence of  indebtedness  in  the  hands  of  the  at- 
torney, and  not  on  the  debt  itself.  This  be- 
ing true,  appellee  has  not  shown  In  the  com- 
plaint that  he  had  in  his  possession  any  pa- 
j^s  on  which  he  was  entitled  to  a  lien. 

[2,3]  It  is  next  contended  by  counsel  for 
aiH^liee  in  support  of  the  decree  that  the 
allegations  of  Insolvency  were  sufficient  to 
confer  Jurisdiction  on  the  chancery  conrt, 
and  that  tbe  insurance  company,  as  appel- 
lant's debtor,  having  been  made  a  party  to 


the  suit,  appellee  is  entitled  to  an  equitable 
gamislunent.  OPhe  mere  allegation  of  insol- 
vency was  not,  however,  sufficient  to  show 
that  the  remedy  at  law  waa  inadequate  and 
it  does  not  show  a  cause  of  action  cognizable 
in  equity.  The  basis  of  a  suit  in  equity  for 
the  sole  purpose  of  recovery  of  money  is  the 
inadequacy  of  legal  remedies.  Davis  v.  Ar- 
kansas Fire  Ins.  Co.,  63  Ark.  412,  39  S.  W. 
258;  Sudid  Avenue  National  Bank  v.  Jud- 
kins,  66  Ark.  486,  51  S.  W.  632 ;  Horstmann 
V.  La  Fargue,  140  Ark.  558,  215  S.  W.  729 ; 
Henslee  v.  Mobley,  230  S.  W.  17.  There  are 
no  allegations  which  set  forth  grounds  for 
equitable  relief.  Newman  v.  Neel,  227  S.  W. 
977.  Nothing  is  added  to  the  force  of  the 
complaint  by  the  formal  statement  that  ap- 
pellee had  no  adequate  remedy  at  law.  That 
was  a  mere  conclusion,  and  according  to  tbe 
facts  alleged  there  was  no  reason  why  a 
garnishment  in  an  action  at  law  would  not 
have  afforded  an  adequate  remedy. 

Tbe  court  erred  in  refusing  to  transfer 
the  cause  to  tbe  circuit  court,  and  for  that 
reason  the  decree  is  reversed,  and  tbe  cause 
is  remanded,  with  directions  to  transfer  the 
cause,  unless  further  grounds  are  stated  for 
equitable  relief.  "^ 


T.  A.  THOMAS  &  SONS  V.  WOLFE.    (No.  27.) 

(Supreme  Court  of  Arkansas.    May  30,  1921.) 

Master  and  servant  <3=>2 19(5)— Risk  of  unload- 
ing logs  held  assumed. 
Danger  attendant  upon  nnloading  logs  from 
wagon  standing  on  rough.  Eloping  ground,  in 
passing  on  the  lower  side  thereof  to  a  point  be- 
tween the  front  and  hind  wheels,  and  releasing 
the  bumper  which  held  the  logs  in  place  on 
the  wagon  by  knocking  or  pulling  out  the  buck 
pin,  was  obvious,  and  servant  doing  so  assumed 
the  risk  or  injury,  where  be  was  intelligent  and 
experienced  in  this  particular  character  ot 
work,  and  was  cognizant  of  a  defect  in  tbe 
bumper  which  caused  the  buck  pin  to  hang,  as 
well  as  the  sloping  condition  of  the  yard  where 
he  stopped  the  wagon  for  the  purpose  of  un- 
loading. 

Appeal  from  Circuit  Court,  COark  Connty; 
Joe  Hardage,  Special  Judge. 

Suit  by  G.  W.  Wolfe  against  T.  A.  Thomas 
&  Sons.  Judgment  for  i^aintiff,  and  de- 
fendants appeal.  Reversed,  and  cause  dis- 
missed. 

Jno.  H.  &  D.  H.  Crawford,  of  Arkadelphia, 
for  appellants. 
W.  H.  Misell,  of  Arkadelphia,  for  appellee. 

• 

HUMPHBETS,  J.  Appellee  Instituted  suit 
against  appellants,  a  partnership  composed  of 
T.  A.  Thomas  and  his  sons,  in  the  CSark  cir- 
cuit court,  to  recover  damages  in  the  sum  at 
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$8,600,  on  account  of  the  loss  of  a  leg,  occa- 
sioned through  the  alleged  negligence  of  said 
appellants  In  providing  a  defectiTe  wagon 
from  which,  and  a  rough,  dophtg  yard  upon 
which,  to  unload  logs. 

Appellants  filed  an  answer  denying  that 
the  injury  resulted  on  account  of  their  negli- 
gence, and  Interposed  the  further  defenses 
of  assumed  risk  and  contributory  negligence 
by  appellee.  The  cause  was  submitted  upon 
the  pleadings,  evidence,  and  Instructions  of  the 
court  which  resulted  In  a  verdict  and  judg- 
ment In  favor  of  appellee  for  $500.  From 
the  judgment,  an  appeal  baa  been  duly  prose- 
cuted to  this  court 

At  the  conclusion  of  the  evidence,  appel- 
lants requested  the  court  to  direct  a  verdict 
In  their  favor,  which  the  court  refused  to 
do,  over  their  objection  and  exception.  Ap- 
pellants now  Insist  that  the  court  committed 
reversible  error  in  refusing  to  grant  the 
request 

The  facts  necessary  to  a  determination  of 
this  question  are  as  follows:  Appellee  was 
48  years  of  age,  and  experienced  In  cutting 
and  hauling  logs.  Appellants  were  operators 
of  a  sawmill.  They  employed  appellee  to 
haul  logs  to  their  log  yard  situated  upon 
their  tramway.  They  maintained  a  con- 
trivance called  a  log  boom  in  the  yard 
for  the  purpose  of  pulling  the  logs  by  a  wire 
cable  from  the  yard  and  loading  them  upon 
the  tram  cars.  The  wire  cable  was  short,  and 
this  necessitated  the  unloading  of  the  logs 
near  the  tramway.  In  loading  the  logs  on 
the  cars  by  this  process,  trash  and  dirt  were 
drawn  toward  the  tramway,  which  made  the 
ground  rough  and  sloping  at  that  point 
Nathan  Thomas,  one  of  the  ai>pellants,  told 
appellee  In  unloading  to  drive  as  close  to  the 
track,  or  tramway,  as  he  could  conveniently 
do,  so  that  the  logs,  when  unloaded,  could  be 
picked  up  easily  by  the  loader.  Appellants 
furnished  appellee  an  8-wheel  wagon,  for 
the  purpose  of  hauling  the  logs,  which  con- 
tained a  defect  in  the  front  bumper  block  that 
caused  the  buck  pin  to  stick,  so  that  It 
had  to  be  knocked  loase  with  an  ax  In  order 
to  release,  or  throw  out,  the  bumper  block. 
The  puriK>se  of  removing  the  bumper  blocks 
was  to  permit  the  logs  to  be  rolled  oft  the 
wagon.  The  pin  could  have  been  removed 
with  the  use  of  a  cant  hook  by  one  standing 
at  the  front  end  of  the  wagon,  or  by  going 
to  a  point  between  the  front  and  hind  wheels 
on  either  the  upper  or  lower  side  of  the 
wagon,  or  under  the  wagon.  There  was  no 
danger  Incident  to  removing  the  pin  by  the 
cant-hook  method  or  by  pulling  or  knocking 
It  out  from  the  a^er  side  or  under  the 


wagon,  but  there  was  great  danger  Inddent 
to  removing  It  If  standing  on  the  lower  aide 
of  the  wagon.  It  was  possible  for  an  active, 
alert  man,  without  being  injured,  to  remove 
it  while  standing  on  the  lowed  side  of  the 
wagon. 

The  condition  of  the  yard  at  the  point 
where  appellee  was  directed  to  unload  the 
logs,  as  well  as  the  condition  of  the  bumper, 
was  obvious,  and  known  to  appellee.  In 
obedience  to  InstructloDS  theretofore  given, 
appellee,  on  the  morning  of  August  11,  1919, 
drove  the  wagon  loaded  with  logs  In  the 
open  space  near  the  tramway  and  booor,  so 
that  it  stood  on  rough,  sloping  ground.  He 
passed  on  the  lower  side  of  the  wag«m,  and, 
when  he  reached  a  point  between  the  front 
and  hind  wheels,  he  knocked  the  pin  loose 
with  an  ax,  which  released  the  front  hamper 
block,  and,  before  he  could  get  out  of  the 
way,  a  log  rolled  off  and  crushed  his  leg, 
which  necessitated  amputation.  Appellee 
was  alone  when  the  Injury  occurred.  He  had 
knocked  out  the  bumper  and  unloaded  logs 
In  the  same  way  and  at  the  same  place  be- 
fore that  time  without  being  Injured. 

According  to  the  undisputed  facts  detailed 
above,  the  danger  attendant  upon  unloading 
logs  from  a  wagon  standing  on  rough,  slop- 
ing ground,  in  passing  on  the  lower  side 
thereof  to  a  point  between  the  front  and 
hind  wheels  and  rdeaslng  the  bumper  which 
held  the  logs  In  place  on  the  wagon  by 
knocking  or  pulling  out  the  buck  pin,  was 
obvious.  The  danger  was  obvious,  and  neces- 
sarily appreciated  by  appellee,  for  he  was 
Intelligent  and  experienced  in  this  partlcalar 
character  of  work.  He  was  cognizant  of  the 
defect  in  the  bumper  which  caused  the  buck 
pin  to  hang,  as  well  as  the  sloping  ccmdition 
of  the  yard  where  he  stopped  the  wagon  for 
the  purpose  of  unloading  the  logs.  There 
were  other  methods  by  which  he  could  have 
released  the  bumper  with  safety  to  himself; 
for  example,  by  the  use  «f  the  cant  hook,  or 
by  going  on  the  upper  side  or  under  the  wagon 
and  knocking  or  pulling  out  the  bu<!k  pin. 
The  undisputed  facts  bring  the  Instant,  case 
clearly  within  the  doctrine  of  assumed  risks. 
Precedent  for  the  application  of  that  doctrine 
to  the  facts  in  the  Instant  case  will  be  fonnd 
In  the  cases  of  Williams  Cooperage  Co.  v. 
Klttrdl,  107  Ark.  341,  165  S.  W.  119;  Wis- 
consin &  Ark.  Lbr.  Co.  v.  Price,  125  Ark.  480, 
188  S.  W.  1171 ;  St  L.  S.  W.  Ry.  Co.  v.  Comp- 
ton,  135  Ark.  563,  205  S.  W.  884;  Hunt  v. 
Dell,  226  8.  W.  1055. 

For  the  error  in  refusing  to  direct  a  verdict 
In  favor  of  appellants,  the  judgment  Is  t^ 
versed,  and  the  cause  dismissed. 
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WILSON  et  al.  v.  MATTIX  et  al.    (No.  17.) 
(Supreme  Conrt  of  Arkansas.    May  80,  1921.) 

1.  Drains  9=>I6— County  oonrt  hold  not  to 
have  aothority  to  dissolve  drainage  dtstrlot. 

Neither  Orawford  &  Moses'  Dig.  {  3007  et 
seq.i  nor  any  other  Be«tions  confer  authority 
on  the  county  court  to  disBolve  drainage  dis- 
tricts after  they  have  been  organized,  and  in 
absence  of  statute  it  cannot  exercise  that  au- 
thority. 

2.  Courts  ^9183— County  court  hold  without 
Jurisdiction  to  restrain  unlawful  aets  nndor 
void  district  organization. 

The  county  conrt  has  no  jurisdiction  to  re- 
lievp  property  owners  by  injunction  against 
unlawful  acts  of  the  commissioners  In  attempt- 
ing to  proceed  under  a  void  drainage  district 
organization. 

Appeal  from  Circntt  Conrt,  Craighead 
County;   R.  H.  Dudley,  Judge. 

Proceedings  by  A,  B.  Wilson  and  others 
against  J.  K  Mattlx  and  others  to  dissolve  a 
drainage  district.  Complainants  obtained 
J«dgment  in  the  county  court,  and  on  defend- 
ants' appeal  to  the  circuit  court  the  proceed- 
ings were  dismissed,  and  complainants  ap- 
peal.   Affirmed. 

H.  M.  Mayes,  of  Jonesboro,  for  appellants. 

Basil  Baker  and  Horace  Sloan,  both  of 
Joucsboro,  for  appellees. 

Mcculloch,  C.  J.  This  is  a  proceeding 
Instituted  in  the  coimty  court  of  Craighead 
county  to  dissolve  a  drainage  district  which 
bad  been  previously  organized  pursuant  to  the 
general  statute  providing  for  the  organiza- 
tion of  such  districts  by  an  order  of  the  coun- 
ty court.  Crawford  &  Moses'  Digest,  §  3607 
et  seq. 

Appellants  are  the  owners  of  real  property 
in  the  district,  and  after  the  district  had 
been  organized  and  put  into  operation  by  the 
assessment  of  benefits,  issuance  of  bonds,  the 
letting  of  a  contract  for  the  construction  of 
the  improvement  and  after  the  work  of  con- 
stmctlng  the  improvement  had  been  begun, 
they  filed  their  petitio^in  the  county  court 
praying  for  an  order  of  the  conrt  dissolving 
the  district.  They  alleged,  in  substance,  that 
the  lands  in  the  district  were  generally  nn- 
cultlvated  and  of  little  value,  that  the  cost  of 
the  construction  of  the  improvement,  when 
considered  In  comparison  with  the  value  of 
the  lands,  was  prohibitive,  and  that  the  im- 
po^Uon  of  the  tax  on  the  land  would  be  so 
burdensome  as  to  constitute  cooflscatlon  of 
the  property,  and  that  the  conmiissloners  had 
Increased  the  cost  from  the  sum  of  $00,000,  as 
first  estimated,  to  the  sum  ot  $180,000,  aa 
finally  estimated  as  the  actual  cost  of  the 
construction.  It  was  farther  alleged  in  the 
petition  that  the  oommlssloners  were  pro- 
ceeding with  the  construction  of  the  drainage 
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ditch  without  first  obtaining  an  outlet  for 
the  discharge  of  the  water.  There  was  also  a 
general  allegation  that  the  improvement,  as 
contracted  for,  is  Improvident  and  will  not 
result  in  the  benefit  of  the  property  in  the 
district  There  are  other  allegations  not  of 
sufiicient  importance  to  mention. 

The  commissioners  of  the  district  ap- 
peared by  their  attorneys  as  parties  for  ,tbe 
purpose  of  resisting  the  order  of  dissolution, 
and  on  the  hearing  the  county  court  nuade 
an. order  declaring  the  district  dissolved,  and 
appointed  a  committee  ot  property  owners 
"to  ascertain  all  claims  and  charges  of  any 
and  all  persons  or  firms  against  said  district 
and  to  ascertain  the  financial  condition  of 
said  district."  The  order  of  the  court  fur- 
ther enjoined  the  commlsslonas  from  pro- 
ceeding with  the  construction  of  the  ditch 
and  ordered  that  the  funds  on  hand  to  the 
credit  of  the  district  be  applied  to  the  pay- 
ment of  current  accounts  against  the  district, 
and  the  reihainder  tendered  to  the  purchaser 
of  the  bonds,  and  further  that.  If  the  commit- 
tee should  find  that  bonds  had  been  issued 
and  sold,  and  the  money  received  by  the  com- 
missioners, the  sum  found  to  be  due  "shall  be 
by  the  derk  of  this  court  extended  against 
said  lands  on  the  ditch  tax  book  •  •  * 
in  proportions  as  assessments  have  been 
made  and  filed  by  the  commissioners  of  said 
district,  and  the  same  shall  be  collected  by 
the  collector  of  Craighead  county  for  the  year 
1921  and  paid  out  in  full  liquidation  of  the 
prc^)er  claims  against  said  district"  In 
other,  words,  the  court  dissolved  the  district 
and  made  a  general  order  winding  up  its  af- 
fairs and  provided  for  payment  of  its  indebt- 
edness. The  commissioners  filed  an  affidavit 
and  bond  for  appeal  and  prosecuted  their  ap- 
peal to  the  circuit  court,  and  in  that  ■court 
they  filed  a  written  motion  to  dismiss  the 
cause  on  the  ground  that  the  county  court 
had  no  Jurisdiction  to  adjudicate  the  dissolu- 
tion of  the  district.  The  circuit  court  sus- 
tained the  motion  and  dismissed  the  pro- 
ceedings. The  record  of  that  court  recites 
that  the  cause  was  heard  on  the  motion  of 
appellees,  and  the  record  brought  np  from 
the  county  court.  An  appeal  has  been  duly 
prosecuted  to  this  court 

[1]  The  statute  confers  no  authority  upon 
the  county  court  to  dissolve  drainage  dis- 
tricts. Crawford  &  Moses'  Digest,  {  3607  et 
seq.  On  the  contrary,  the  statute  (section 
3609)  provides  that  the  order  of  the  county 
court  establishing  such  a  district  "shall  have 
all  of  the  force  of  a  judgment,"  and  that,  it 
no  appcEil  from  said  order  be  taken  within 
20  days,  "such  judgment  shall  be  deemed 
conclusive  and  binding  upon  all  the  real  prop- 
erty within  the  bounds  of  the  district,  and 
upon  the  owners  thereof."  Another  section 
of  the  statate  (3630)  provides  that  the  dis- 
trict shall  not  oease  to  exist  upon  the  comple- 
tion of  the  system,  but  shall  contlnne  for  the 
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purpose  of  maintaining  the  ditches  and  keep- 
ing them  clear  from  obstruetlona,  etc.  A 
search  of  the  statute  from  end  to  end  falls 
to  disclose  any  provision  which,  dtber  in 
express  terms  or  by  Implication,  can  be  con- 
strued to  confer  authority  on  the  county 
conrt  to  dissolve  the  district  after  it  has 
been  organized.  The  county  court,  in  the 
absence  of  a  statute,  cannot  exercise  that 
authority.  Morrilton  Waterworks  Imp.  Dlst 
T.  Earl,  71  Ark.  4,  69  S.  W.  577,  71  S.  W.  666 ; 
Hall  T.  Callaway,  04  Ark.  49.  125  S.  W. 
1015;  Taylor  v.  Wallace,  143  Ark.  87,  210  S. 
W.  814. 

The  case  last  dted  is  conclusive  of  the 
question  now  under  discussioa.  In  that  case 
we  held  that,  inasmuch  as  the  general  stat- 
ute in  regard  to  organization  of  road  Im- 
provement districts  (Act  838  of  the  General 
Assembly  of  1915)  did  not  confer  authority 
upon  the  county  court  to  remove  commis- 
sioners, the  power  could  not  be  exercised  by 
that  conrt.  In  disposing  <>f  the  question,  we 
said: 

"The  power  conferred  upon  the  county  court 
to  appoint  three  road  commissioners  at  the 
time  of  making  the  order  establishing  the  road 
district,  pursuant  to  the  terms  of  tiie.  act,  is 
a  special,  and  not  a  general,  power.  No  snch 
power  exists  in  the  county  court  except  by  en- 
actment of  the  General  Assembly.  The  gen- 
eral power  of  supervision  by  the  county  court 
over  roads  conferred  by  the  Constitution  in- 
vests said  court  with  no  such  power  or  author- 
ity. The  delegation  of  power  being  special, 
the  extent  thereof  la  limited  to  the  express 
grant" 

[2]  Nor  does  the  county  court  possess  Ju- 
risdiction to  exercise  the  relief  to  the  prop- 
erty owners  by  injunction  against  unlawful 
acts  of  the  commissioners  in  attempting  to 
proceed  under  a  void  organization.  If  It  be 
conceded  that  the  petition  contains  allega- 
tions which  would  Justify  relief  In  the  proper 
court,  it  la  certain  that  the  county  court  has 
no  Jurisdiction  to  grant  the  relief  sought  in 
the  prayer  of  the  petition. 

Judgment  affirmed. 


POE  V.  POE.    (No.  23.) 
(Supreme  0>urt  of  Arkansas.    May  30,  1921.) 

1.  Divorce  «=»29— Remedy  of  divoroe  for  In- 
dignities only  for  unavoidable  evils. 

The  remedy  of  divorce,  under  Crawford  & 
Hoses'  Dig.  §  3500,  as  to  indignities,  is  for  evils 
wluch  are  unavoidable  and  unendurable,  and 
which  cannot  be  relieved  by  reasonable  exertion 
by  the  parties. 

2.  Divorce  €=>29— Cruelty  of  wife  to  stopehll- 
dren  In  absence  of  husband  got  ground. 

Where  defendant  wife,  who  was  sued  for 
divorce  on  account  of  intUgnities  to  her  bus- 


band,  consisting  of  cruel  treatment  of  his  cbil- 
dren  by  his  first  wife,  had  merely  whipped  tbe 
children  in  tbe  absence  of  plaintiff  husband,  sbe 
having  treated  them  kindly  at  other  times,  the 
husband  is  not  entitled  to  divorce  under  Craw- 
ford &  Moses'  Dig.  g  3500,  as  to  indignities. 

3.  Dlvoreo  0=3286— Allowaneo  of  alimony  will 
not  bo  disturbed  exoopt  for  changed  condi- 
tions. 

In  tbe  absence  of  any  showing  that  the 
court's  allowance  of  alimony  to  defendant  wife 
until  further  order  was  too  mnch,  it  must  be  pre- 
sumed tbe  allowance  was  fair,  and  it  will  not 
be  changed  until  the  conditions  of  the  parties 
make  it  necessary  for  the  chancellor  to  order  or 
modify  it 

Appeal  from  Garland  Cliancery  Court;  J. 
P.  Henderson,  Cliancellor. 

Suit  by  H.  E.  Poe  against  IJaura  Poe. 
From  decree  for  defendant,  plaintiff  appeals. 
Affirmed. 

H.  E.  Poe  brought  this  sulC  against  bis 
wife,  Laura  Poe,  to  obtain  a  divorce  oa  the 
statutory  grounds  of  cruel  and  barbarous 
treatment  endangering  his  life  and  of  such 
Indignities  offered  to  bis  person  as  render 
his  condition  in  life  intolerable. 

The  wife  denied  the  allegations  of  the 
complaint  and  asked  for  alimony. 

It  appears  from  the  record  that  the  first 
wife  of  the  plaintiff  was  killed  in  a  cyclone, 
and  that  some  of  their  children  were  Injured 
so  badly  that  they  were  carried  to  a  hospital 
for  treatment.  The  defendant  was  a  nurse 
in  the  hospital  and  nursed  the  plaintiff's 
children  while  there.  This  led  to  the  plain- 
tiff's hiring  her  to  become  his  housekeeper. 
She  went  to  his  home  as  housekeeper  and 
remained  there  in  that  capacity  until  their 
marriage,  about  two  years  after  they  first 
became  acquainted. 

Edgar  Poe,  the  oldest  son  of  the  plaintiff, 
was  a  witness  for  him.  According  to  his 
testimony,  he  was  13  years  of  age,  and  dur- 
ing most  of  tbe  time  that  plaintiff  and  de- 
fendant lived  together  as  husband  and  wife, 
the  latter  treated  the  children  well.  Some- 
times she  would  wl^  them,  and  sometimes 
she  would  make  them  do  without  their  din- 
ner. Sometimes  they  had  been  doing  wrong, 
and  sometimes  they  had  not,  when  she  pun- 
ished them.  Sbe  struck  the  witness  four  or 
five  times  with  something  other  than  a 
switch.  She  hit  him  once  with  a  shovel  and 
once  with  a  stick  of  stove  wood.  One  time 
she  hit  him  in  the  mouth  and  knocked  six  of 
his  teeth  loose,  and  it  was  about  a  month 
before  his  mouth  got  well. 

The  defendant  was  a  Seventh  Day  Adven- 
tist  and  would  not  let  the  children  do  any 
work  on  Saturday,  but  sometimes  attempted 
to  make  them  work  on  Sunday.  At  one  tinae 
his  stepmother  bruised  his  face  kni  eye 
when  she  attempted  to  correct  him,  and  also 


AsaFor  otbar  cues  s«a  same  topic  and  KBY-NUUBBSa  In  all  Ksy-NiuntMrad  DlxwU  uid  IsdexM 


Digitized  by 


Google 


Ark.) 


POE  V.  POE 
(231  aw.) 


199 


choked  him  so  that  she  left  her  finger  inrlnts 
on  his  throat  when  she  got  through.  All 
the  matters  testified  to  happened  whUe  the 
plalntlfl!  was  away  from  home. 

Albert  Foe,  tbe  second  son  of  the  platntlfF, 
testified  that  most  of  the  time  their  step- 
mother treated  the  children  well,  but  that 
she  whipped  them  with  the  first  thing  she 
could  get  her  hands  on;  that  she  would  get 
mad  quickly,  and  at  one  time  got  mad  and 
tied  him  and  hla  older  brother  with  a  rope; 
thnt  his  father  was  ont  In  the  back  yard 
when  this  was  done.  He  also  corroborated 
the  testimony  of  his  brothen  about  their 
stepmother  hitting  talm  in  the  mouth  with  a 
shovel  and  knocking  six  of  his  front  teeth 
loose.  The  teeth  became  tight  again  In  about 
a  month. 

Tbe  plaintiff  was  a  witness  for  himself. 
According  to  his  testimony,  a  great  many 
Seventh  Day  Adventlst  preachers  called  at 
his  home,  and  he  objected  to  this.  His  wife 
was  good  to  her  stepchildren  the  greater 
part  of  the  time,  but  when  she  got  mad  she 
used  no  Judgment  and  would  whip  them  with 
anything  that  she  got  her  bands  on.  She 
could  not  control  her  temper.  He  was  not 
present  at  any  time  when  she  abused  the 
children,  except  once  when  she  tied  two  of 
them  with  a  rope.  He  went  Into  the  house 
and  cut  the  rope.  His  oldest  son,  Edgar, 
left  home  while  the  plaintiff  was  absent,  be- 
cause he  could  not  get  along  with  his  step- 
mother. The  defendant  wrote  the  plaintiff 
about  this  and  said  that  Edgar  had  run 
away.  She  said  In  her  letter  that  she  did 
not  think  the  matter  was  serious,  but  that 
she  had  not  seen  Edgar  since  he  left.  Edgar 
went  to  his  aunt's  home  when  he  left.  The 
plaintiff  went' to  see  Edgar  before  he  return- 
ed home.  When  he  got  home,  he  asked  his 
wife  what  she  meant  by  treating  his  chil- 
dren the  way  she  did  while  he  was  gone.  He 
told  his  wife  that  It  looked  like  she  could 
not  get  along  with  his  children  while  he  was 
away.  His  wife  told  him  that  it  was  all 
Edgar's  fault  and  that  she  bad  not  hurt 
him.  The  plaintiff  then  told  her  that  they 
would  have  to  move  from  the  country  Into 
town  because  his  work  was  In  town.  The 
defendant  said  that  she  would  not  go  to  town 
with  him,  and  he  then  took  his  children  to 
their  aunt's  and  left  home.  This  was  In 
May,  1019,  and  the  plaintiff  and  the  defend- 
ant have  not  lived  together  since.  The 
plaintiff  made  no  effort  to  find  any  particular 
place  to  live,  but  told  the  defendant  that  If 
she  wanted  to  go  to  town  that  he  would  find 
a  place,  but  It  was  on  tbe  condition  that  she 
would  treat  the  children  better.  He  further 
stated  that  she  had  never  offered  to  go  back 
to  him. 

On  cross-examination  he  admitted  that  he 
had  been  keeping  company  with  other  wo- 
men since  he  and  his  wife  had  separated. 
He  further  admitted  that  he  could  not  afford 


to  take  his  wife  back  the  way  his  diildren 
felt  about  her.  He  also  stated  that  there 
was  no  possible  chance  for  him  and  his  wife 
to  ever  live  together  and  get  along,  and  that 
he  was  afraid  to  trust  his  children  with  her. 
Els  children  showed  great  distress  at  being 
carried  bade  to  the  defendant,  and  he  did 
not  have  the  heart  to  do  this. 

Two  other  witnesses  for  the  plaintiff  tes- 
tified that  they  had  worked  at  the  plaintiff's 
house  and  had  seen  the  defendant  whip  the 
diildren  "awful  hard."  One  of  them  said 
that  the  husband  would  bring  home  meat  to 
be  cooked,  and  that  the  defendant  refused  to 
cook  It  because  it  was  against  her  religion 
to  eat  meat.  She  would  only  feed  them  on 
milk,  xMtatoes,  and  bread. 

Tlie  defendant  was  a  witness  for  herself. 
She  admitted  tying  the  two  boys  together 
one  time  wUh  a  rope,  but  said  that  she  was 
{laying  with  them.  She  denied  positively 
that  she  had  whipped  the  children  severely, 
as  testified  to  by  them.  She  said  that  she 
bad  only  whipped  them  moderately  for  the 
purpose  of  correcting  them,  and  had  required 
them  to  do  but  little  work  on  Sunday.  She 
stated  that  the  plaintiff  had  left  their  home 
in  the  country  In  May,  1&19,  and  had  will- 
fully remained  away  ever  since.  She  con- 
tinued to  reside  at  their  home  after  the 
plaintiff  had  left  for  nearly  a  year  and  left 
there  because  her  husband  came  home  dar- 
ing her  absence  and  took  the  furniture  out 
of  the  bouse.  She  stated  that  she  had  always 
treated  her  husband  kindly  and  stlU  wanted 
to  make  up  and  live  with  him.  He  left  her 
on  account  of  her  alleged  mistreatment  of 
his  children.  She  denied  having  mistreated 
them  and  asked  him  not  to  leave  her.  Her 
testimony  was  corroborated  by  that  of  her 
mother,  who  had  made  frequent  and  lengthy 
visits  at  their  home  while  they  lived  together 
as  husband  and  wife. 

Several  other  witnesses  In  the  neighbor- 
hood testified  that  they  visited  the  home  of 
the  plaipUff  and  defendant  frequently,  and 
that  the  defendant  always  treated  the  plain- 
tiff well  and  never  cruelly  whipped  or  mis- 
treated his  children. 

The  chancellor  found  tbe  Issues  in  favor 
of  the  deffflidant  and  dismissed  tbe  plaintiff's 
complaint  for  want  of  equity.  He  allowed 
the  defendant  alimony  in  the  sum:  of  $20 
per  month  until  further  orders  of  the  court. 

A  decree  was  entered  of  record  according 
to  tbe  findings  of  the  chancellor,  and  to  re- 
verse that  decree  the  plaintiff  has  prosecut- 
ed this  ai^>eal. 

Jamea  B.  Hogue,  of  little  Bock,  for  appel- 
lant. 
A.  3.  lilvrpby,  of  Hot  Springs,  for  appellee. 

HART,  J.  (after  stating  tbe  facts  as  above). 
The  grounds  for  a  divorce  are  statutory 
merely.  Among  other  causes,  our  statute 
provides  that  the  chancery  court  shall  have 
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power  to  dissolve  and  set  aside  a  marriage 
contract  wttere  either  party  shall  be  guilty 
of  such  cruel  and  barbarous  treatment  as  to 
endanger  the  life  of  the  other,  or  shall  offer 
such  Indignities  to  the  person  of  the  other 
as  shall  render  his  or  her  condition  intolera- 
ble.   Crawford  &  Moses'  Digest,  §  3500. 

[1]  In  the  first  place,  it  may  be  said  that 
the  remedy  of  divorce,  under  this  clause  of 
our  statute,  is  for  evils  which  are  unavoid- 
able and  unendurable  and  which  cannot  be 
relieved  by  reasonable  exertion  by  the  par- 
ties seeking  the  aid  of  the  courts.  MeCert  v. 
MefPert,  118  Ark.  682,  177  S.  W.  1. 

[2]  In  ths  second  place,  it  may  be  said 
that  the  main  grounds  relied  upon  by  the 
plaintiff  in  support  of  his  bill  for  divorce 
is  cruel  treatment  by  bis  wife  to  his  cUI- 
dren  by  his  first  wife. 

In  discussing  similar  statutes  It  is  gener- 
ally held  by  text-writers  that  mistreatment 
of  a  stepchild  in  Itself  alone  will  not  afford 
grounds  for  a  divorce.  It  is  only  where  the 
cruelty  towards  the  child  is  habitual  or  ex- 
ercised with  the  intent  of  causing  suffering 
to  the  parent  that  a  cause  of  divorce  on  tills 
account  will  arise.  Bishop  on  Marriage,  Di- 
vorce and  Separation,  vol.  1,  par.  1586 ;  Nel- 
son on  Divorce  and  Separation,  vol.  1,  par. 
301 ;  9  R.  a  li.  S  129,  p.  347;  19  O.  J.  p.  60; 
Barker  v.  Barker,  25  OkL  48,  105  Pac.  347, 
26  U  R.  A.  (N.  S.)  909;  Friend  v.  Friend, 
63  Mich.  643,  19  N.  W.  176,  61  Am.  Bep.  161 ; 
Melvin  V.  Melvin,  130  Pa.  6,  18  Atl.  920;  and 
Rigsby  V.  RlgBby,  82  Ark.  278,  101  S.  W.  727. 

The  stepmother  might  be  guilty  of  great 
cruelty  to  her  stepchildren,  and  yet  not  be 
guilty  in  tliat  respect  to  her  husband.  This 
Is  well  illustrated  in  the  present  case.  Ac- 
cording to  the  testimony  of  the  children  and 
of  the  father,  the  steinnother  had  a  very  vio- 
lent temper  whldi  she  could  not  control,  and 
when  she  got  mad  she  would  whip  them  with 
the  first  thing  she  got  her  hands  on.  The 
whippings  were  all  done  in  the  absence  of 
the  husband,  and  according  to  the  testimony 
of  the  children  themselves,  their  stepmother 
whipped  them  only  when  she  becanie  mad 
at  them.  The  stepmother  denies  having 
whipped  them  too  severely  at  any  time.  If 
the  testimony  of  the  children  is  to  be  ac- 
cepted, it  does  not  show  that  the  stepmother 
whipped  them  because  she  was  mad  at  their 
father  and  intended  by  so  doing  to  make  him 
suffer.  The  children  testified  that  for  the 
most  part  she  treated  them  kindly.  So  it 
may  be  said  that  the  plaintiff  has  failed  in 
the  respect  just  set  forth  to  establish  any 
grounds  for  divorce  under  the  statute.  The 
testimony  showed  that  on  account  of  their 
difference  in  rdigion,  the  mistreatment  of 
plaintlfTs  children  by  his  first  wife  by  the 
defendant,  and  from  other  causes,  that  their 
marriage  was  an  unhappy  one.  Our  statute, 
however,  has  not  made  these  things  a  ground 


of  divorce,  and  the  parties  mnst  bear  the 
consequences  of  having  made  an  unwise 
marriage. 

Therefore  the  chancellor  was  rl^t  in  dis- 
missing the  plaintifTs  complaint  for  want  of 
equity. 

[3]  No  point  is  spedally  made  on  the  fact 
that  the  chancellor  allowed  the  defendant 
alimony  in  the  sum  of  $20  per  month.  This 
allowance  .was  in  the  usual  form,  "until  the 
further  orders  of  the  court."  It  does  not  ap- 
pear from  the  record  that  the  allowance  -was 
too  much.  In  the  absence  of  any  showing  to 
that  effect.  It  must  be  presumed  that  the  al- 
lowance was  fair,  and  it  will  not  be  disturb- 
ed until  the  changed  conditions  of  the  par- 
ties make  it  necessary  for  the  chancellor  to 
alter  or  modify  it. 

It  follows  that  the  decree  must  be  affirmed. 


THOMAS  V.  STATE.    (No.  24.) 
(Supreme  Court  of  Arkansas.    May  80,  1921.) 

1.  Perjary  «=9 1 3— Defendant  who  Induced  his 
wife  to  make  false  affidavit  cannot  be  guilty 
of  "perjury,"  offense  being  "subornatiea  of 
perjury," 

Where  defendant  induced  his  wife  to  make 
a  false  affidavit,  and  it  was  charged  that  he 
coerced  her  into  making  the  same,  he  is  not 
guilty  of  "perjury,"  which  is  defined  by  Craw- 
ford &  Moses'  Dig.  ${  2588  and  2589,  as  a  will- 
ful and  corrupt  swearing  of  any  material  mat- 
ter in  any  cause,  or  the  willful  aud  corrupt 
swearing  to  any  affidavit,  but  can  only  be  guilty 
of  "subornation  of  perjury,"  defined  in  section 
2592,  as  the  procuring  of  any  other  person  br 
any  means  whatsoever  to  commit  any  willful 
and  corrupt  perjury,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perjury; 
Subornation  of  Perjury.] 

2.  Perjury  ®=3l3— Where  defendant  Induced  his 
wife  to  swear  to  false  affidavit,  he  Is  not  guilty 
of  subornation  of  perjury  unless  she  knew  of 
the  falsity. 

Under  Crawford  &  Moses'  Dig.  f  2592,  de- 
'fendant  who  induced  his  wife  to  make  a  false 
affidavit  as  to  the  loss  of  an  automobile  is  not 
guilty  of  subornation  of  perjury  unless  the  wife 
knew  that  the  statements  in  the  affidavit  were 
false,  for  the  offense  consists  in  procuring  any 
other  person  to  commit  any  willful  and  corrupt 
perjury. 

Appeal  fW>m  (Tircntt  Court,  Lincoln  Coun- 
ty;  W.  B.  Sorrells,  Judge. 

Lee  Thomas  was  convicted  of  perjury,  and 
he  appeals.    Reversed,  and  cause  remanded. 

H.  K.  Toney  and  L.  Dewoody  Lyle,  both  of 
Pine  Bluff,  for  appellant. 

J.  S.  Utley,  Atty.  Oen.,  and  Elbert  Godwin 
and  W.  T.  Hammodc,  AssU  Att^B.  Oen.,  for 
the  Stata 
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(til  aw.) 
Appellant,  Lee  Thomas,  was  ,     "See.  2588.  Perjury  is  the  willful  and  corrupt 


SMITH,  I 

tried  and  convicted  under  an  Indictment 
charging  him  with  the  crime  of  perjury.  The 
Indictment  allies  that  he  fal&ely,  willfully, 
and  corruptly  made  afBdnvit  before  a  notary 
public  that  a  certain  automobile,  owned  by 
his  wife,  bad  been  stolen,  when  in  truth  and 
In  fact  it  had  not  lieen  stoloi,  and  that  the 
false  affidavit  was  made  for  the  purpose  of 
collecting  certain  Insurance  against  the  theft 
of  the  car. 

The  testimony  In  the  case  shows  that 
Thomas  did  not  make  the  affidavit,  but  that 
It  was  made  by  his  wife  in  his  presence. 
Thomas  admits  the  recitals  of  the  affidavit 
were  false,  and  that  he  knew  they  were 
false ;  but  he  says  his  purpose  was  to  deceive 
his  wife  about  the  car  and  niake  her  believe 
It  had  been  stolen.  The  testimony  tended  to 
show  that  Mrs.  Thomas  did  not  know  the  re- 
citals in  the  affidavit  she  made  were  false. 

At  the  trial  tlie  court  diarged  the  jury 
that— 

"It  is  not  necessary  to  sustain  a  conviction 
that  the  defendant  be  present  at  every  step  of 
the  commission  of  the  crime,  but  if  the  defend- 
ant was  present  at  any  time,  and  while  present 
aided  or  assisted,  encouraged,  or  being  present 
consented  to  its  commission,  then  be  would  be 
guilty." 

The-court  refused  to  give  an  Instruction  re- 
quested by  appellant  which  told  the  Jury  that 
a  conviction  could  not  be  had  unless  the  affi- 
ant, Mrs.  VIrgie  Thomas,  appellant's  wife, 
knew  that  the  car  had  not  been  stolen  at  the 
time  she  made  the  affidavit 

It  Is  apparent  from  the  Instruction  glvoi 
and  the  one  refused  that  the  cause  was  sub- 
mitted upon  the  theory  that,  if  appellant  had 
Induced  his  wife  to  make  a  false  affidavit  in 
regard  to  the  theft  of  the  car,  and  was  cres- 
ent  when  the  affidavit  was  made,  he  was  as 
guilty  of  the  crime  of  perjury  as  he  would 
have  been  if  he  had  himself  made  the  false 
affidavit  Appellant  was  not  Indicted  as  hav- 
ing coerced  his  wife,  in  his  presence,  to  com- 
mit the  crime  of  perjury. 

[1]  We  think  a  fundamental  error  was 
made  in  the  trial  of  the  cause.  Under  the 
laws  of  this  state,  one  who,  himself,  swears 
falsely  and  corruptly,  commits  the  crime  of 
perjury.  If  he  Induces  another  to  do  so,  he 
commits  the  crime  of  subornation  of  perjury. 
These  are  distinct  offenses  and  are  sex>arately 
defined  in  our  statutes. 

The  definition  of  "perJury"aB  contained  In 
sections  2588  and  2689  of  C.  &  M.  Digest  is  as 
follows: 


swearing,  testifying  or  affirming  falsely  to  any 
material  matter  in  any  cause,  matter  or  pro- 
ceeding before  any  court,  tribunal,  body  corpo- 
rate or  other  officer  having  by  law  authority  to 
administer  oaths. 

"Sec.  2589.  The  willful  and  corrupt  swear- 
ing, affirming  or  declaring  falsely  to  any  affi- 
davit, deposition  or  probate  authorized  by  law 
to  be  taken  before  any  court,  tribunal,  body 
politic  or  officer  shall  be  deemed  perjury." 

"Subornation  of  perjury"  la  defined  In  sec- 
tion 2582  as  follows: 

"Sec.  2692.  Subornation  of  perjury  la  the  pro- 
curing of  any  other  person,  by  any  means  what- 
soever, to  commit  any  willful  and  corrupt  per- 
jury in  any  cause,  matter,  proceeding,  affidavit, 
deposition  or  probate  in  or  concerning  which 
such  other  person  shall  be  legally  sworn,  af- 
firmed or  declared." 

Appellant's  offense,  under  the  state's  testi- 
mony, consisted  In  Inducing  his  wife  to  make 
a  false  affidavit,  and  that  offense  Is  not  per- 
jury, but  Is  subornation  of  perjury. 

The  conviction  must  th»efore  be  reversed, 
because  appellant  has  been  convicted  upon  a 
charge  for  which  he  was  not  indicted. 

[2]  Inasmuch  as  the  cause  is  to  be  le- 
manded,  and  appellant  may  be  reindicted  for 
the  offense  of  subornation  of  perjury,  we 
take  occasion  to  say  that  the  instruction  re- 
quested by  him  set  out  above  should  be  given 
when  he  is  placed  upon  his  trial  for  suborna- 
tion of  perjury. 

In  21  R.  C.  U  p.  276,  it  is  said : 

"Subornation  of  perjury  is  the  crime  of  pro- 
curing another  to  commit  perjury  either  by  in- 
citing, instigating  or  persuading  the  guilty  par- 
ty to  do  BO.  It  is  necessary  that  the  perjury 
be  actually  committed  to  complete  the  crime. 
The  suborner  must  also  be  aware  that  the  per- 
son 8ul>orned  intended  to  commit  perjury." 

A  similar  statement  of  the  law  is  found  in 
Wharton's  Criminal  Law,  voL  2  (11th  Bd.)  i 
1693 ;  30  Qyc.  1423 ;  21  Standard  Enc  of  Pro- 
cedure,  82& 

Such  is  the  necessary  meaning  of  section 
2592  of  O.  &  M.  Digest,  set  out  above.  It  is 
not  sufficient  that  the  suborner  procures 
another  person  to  testify  falsely ;  Imt  the  re- 
quirement of  the  statute  is  for  the  person 
procured,  "by  any  means  whatsoever,  to  com- 
mit any  willful  and  corrupt  perjury,"  that  is, 
the  person  swearing,  must  know  the  fkct 
sworn  to  is  false. 

The  Judgment  of  conviction  will  therefore 
be  reversed,  and  the  cause  rnnanded. 
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LOUISVILLE  WOOLEN   MILLS  v. 
KINDGEN. 

(Ooiirt  of  Appeals  of  Kentucky.    Ma;  20, 
1821.) 

1.  Master  and  servant  €=>358— Involuntary 
appearance  before  Compensation  Board  held 
not  to  estop  prosecution  of  common-law  ac- 
tion by  Infant  unlawfully  employed. 

Aiter  an  infant,  through  lus  etatutoi? 
guardian,  had  begun  a  common-law  action  for 
injoriea  received  by  him  while  he  was  employed 
in  violation  of  law,  and  thereby  elected  to  pur- 
sue that  remedy  instead  of  to  claim  compen- 
sation under  the  Workmen's  Compensation  Act, 
which  election  he  was  authorized  to  make  by 
Ky.  St  Supp.  1918,  §  4911,  the  subsequent 
appearance  of  the  gruardian  in  proceedings  be- 
fore the  Compensation  Board  begun  by  the 
master,  in  which  the  guardian  attacked  the  ju- 
risdiction of  the  Board  and  offered  evidence 
to  show  that  the  employment  was  willful  and 
in  known  violation  of  law,  does  not  estop  the 
plaintiff  from  pursuing  his  common-law  action 
after  the  Compensation  Board  had  decided  it 
was  without  jurisdiction  because  the  employ- 
ment was  in  violation  of  law,  especially  where 
the  judge  before  whom  the  common-law  action 
was  pending  had  decided  in  a  previous  case, 
as  yet  unreversed,  that  a  decision  by  the  Com- 
pensation Board  that  the  employment  was  in 
violation  of  law,  was  a  prerequisite  to  a  suit 
at  common  law. 

2.  Master  and  servant  ^=9358 — Conrf  s  accept- 
}inoe  of  finding  of  Compensation  Board  that 
Infant  was  unlawfully  employed   held  error. 

Since  a  finding  by  the  Compensation  Board 
that  the  employment  of  an  infant  was  willful 
and  in  known  violation  of  law  is  not  a  pre- 
requisite to  the  infant's  right  to  elect  to  sue 
at  common  law  under  E^.  St.  Supp.  191S,  § 
4911^  it  was  technical  error  for  the  court  in 
an  action  by  the  infant  begun  before  proceed- 
ings were  instituted  before  the  Compensation 
Board  to  accept  as  final  the  Board's  finding 
that  the  employment  was  in  known  violation 
of  law. 

3.  Master  and  servant  9=>358— Infant  unlaw- 
fully employed  held  not  estopped  from  prose- 
cution of  common-law  action  by  reliance  on 
finding   of   Compensation    Board. 

An  infant  is  not  estopped  from  prosecut- 
ing a  common-law  action  for  injuries  while 
he  was  employed  in  violation  of  the  law  by  in- 
sisting in  that  action  that  the  master,  who 
had  instituted  proceedings  before  the  Com- 
pensation  Board  to  have  compensation  award- 
ed to  the  infant,  was  concluded  by  the  Board's 
finding  that  the  employment  of  the  infant  was 
willful  and  in  known  violation  of  law,  though 
the  Board  had  no  jurisdiction  to  make  such 
finding  after  the  infant  had  previously  elected 
to  proceed  at  common  law. 

4.  Election  of  remedies  iS=> 1 2— Adoption  of 
erroneous  remedy  Is  not  election  against 
proper  remedy. 

One  who  prosecutes  an  action  or  suit 
upon  a  remedy  which  he  erroneously  sup- 
posed he  bad,  and  is  defeated  therein,  is  not 


concluded  by  his  election  from  prosecuting  bia 
action  or  suit  in  the  proper  forum. 

5.  Election  of  remedies  <3=»7(l)— Appearance 
before  tribunal  chosen  by  adversary  wbosa 
Jurisdiction  Is  contssted  is  not  election. 

A  party  does  not  elect  a  remedy  by  bia 
involuntary  appearance  before  a  tribunal  in 
a  proceeding  instituted  by  his  adversary,  in 
which  proceeding  be  contested  the  jurisdic- 
tion of  the  tribunaL 

6.  Appeal  and  error  »s»l05l  (2)— Erroneou* 
acceptance  of  finding  by  Compensation  Board 
sustained  by  undisputed  evidence  is  harm- 
less. 

Error  by  the  trial  court,  in  an  action  at 
law  for  injuries  to  an  infant  servant,  in  ac- 
cepting as  final  the  decision  of  the  Compensa- 
tion Board  that  the  infant  was  employed  will- 
fully and  in  known  violation  of  law,  is  not 
prejudicial  to  the  master,  where  that  fact  was 
esta'  listied  by  undisputed  evidence  in  the  ac- 
tion at  law,  in  view  of  Civ.  Code  Prac.  §|  134, 
338,  766,  preventing  reversal  for  error  not 
operating  to  substantial  prejudice  of  appellant. 

7.  Appeal  and  error  ®=»854(2)— Correct  Judg- 
ment not  reversed  for  erroneoifs  reason. 

A  judgment,  if  correct,  will  not  be  reversed, 
though  based  by  the  trisl  court  upon  an  erro- 
neous reason. 

8.  Master  and  servant  «=>95— Infant  held  an- 
lawfully  employed. 

In  an  action  for  injuries  to  an  infant  serv- 
ant, evidence  on  behalf  of  the  master  that 
plaintiff  furnished  an  employment  certificate 
issued  by  the  superintendent  of  schools  as 
required  by  Ky.  St.  {  331a,  subsec.  8,  which 
correctly  showed  his  age  to  be  15,  and  au- 
thorized employment  only  for  filling  boxes,  but 
that  the  employer's  superintendent  put  the  in- 
fant to  work  at  a  carding  machine  contrary  to 
the  express  prohibition  of  subsection  9,  shows 
conclusively  that  the  employment  of  the  infant 
was  willful  and  in  known  violation  of  the  law. 

9.  Appeal  and  error  «» 1 060 (I)— New  trial 
should  be  granted  for  pr^udlolal  denial  of 
right  to  be  heard  In  person  and  by  counssL 

A  litigant  Itas  a  right  to  be  heard  by  him- 
self and  counsel,  and,  if  this  is  denied  him  by 
the  court,  a  new  trial  should  be  granted,  pro- 
vided the  error  was  sufficiently  prejudicial  to 
warrant  the  conclusion  that  the  litigant  bad 
not  had  a  fair  and  impartial  trial. 

10.  Appeal  and  error  €==>5 16— Argument  ob- 
jected to  must  lie  made  part  of  bill  of  excep- 
tions. 

Improper  argument  of  counsel  will  not  be 
considered  on  appeal  unless  made  a  part  of 
the  record  by  bill  of  exceptions. 

11.  Appeal  and  error  i8=>688(2)— Party  mast 
show  nature  of  argument  whteh  he  claims  he 
was  prohibited  from  making. 

Asserted  error  in  denying  to  a  party  the 
right  to  make  an  argument  on  an  issue  can- 
not be  considered  on  appeal  unless  the  pro- 
posed argument  is  brought  before  the  appellate 
court  by  bill  of   exceptions. 
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12.  Appeal  anii  orror  $=3688(2)— Reoord  held 
net  to  show  denial  of  right  to  make  proper 
argument. 

In  an  action  for  injuries  to  an  infant  em- 
ployee, wtiere  tlie  court  properly  directed  the 
jury  to  render  a  verdict  for  plaintiff  and  sub- 
mitted to  them  only  the  qnestion  of  damages, 
asserted  error  in  denying  leave  to  defendant's 
counsel  to  argue  from  the  evidence  as  to  miti- 
gation of  damages  is  not  established  where  no 
avowal  was  made  of  the  proposed  argument, 
vhere  there  were  no  facts  in  evidence  tending 
to  mitigate  the  damages,  and  where  defendant's 
counsel  was  permitted  to  argue  on  the  measure 
of  damages  which  was  the  only  issue  submitted 
to  the  jury. 

13.  Master  and  Mrvant  «=»2I8(7),  228(1)— 
Contributory  negligence  and  assumption  of 
risk  not  defenses  to  reoovery  by  Illegally  em^ 
ployed  Infant. 

In  an  action  at  law  for  Injuries  to  an  in- 
fant while  he  wan  willfully  employed  in  known 
violation  of  law,  contributory  negligence  and 
assumption  of  risk  are  not  available  to  the 
master  as  defenses. 

14.  Trial  <3=>l  IS— Counsel  cannot  argne  to 
Jnry  against  adverse  rulings  of  the  court. 

Rulings  by  the  court  in  the  course  of  the 
trial  adverse  to  the  contentions  of  counsel, 
even  if  erroneous,  are  the  law  of  the  case  for 
that  trial,  and  counsel  is  not  permitted  to  ar- 
gue to  the  jury  against  such  rulings. 

15.  Appeal  and  error  «=»7i4(5)— Court  can 
consider  undenled  statement  In  brief  In  oon- 
nection  urith  silence  of  record. 

Though  the  briefs  of  counsel  cannot  be 
considered  as  the  record  before  the  Court  of 
Appeals,  that  court  can  consider  a  statement  in 
appellee's  brief  that  appellant's  counsel  was 
permitted  to  argue  on  the  only  question  sub- 
mitted to  the  jury  which  was  undenied  by  ap- 
pellant's reply  brief  in  passing  upon  an  as- 
serted error  in  refusing  to  permit  appellant's 
counsel  to  argne  a  specified  issne,  where  the 
record  was  silent  as  to  what,  if  any,  argument 
was  permitted. 

16.  Damages  9=>I32(I2)— $10,000  for  loss  of 
right/arm  of  15  year  old  boy  held  not  exoes- 
siW 

Jltf  an  action  by  a  15  year  old  boy  for  the 
lose  of  his  right  arm  after  attempts  had  been 
made  to  save  it  for  several  weeks  after  the  ac- 
cident, during  which  he  suffered  excruciating 
pun,  a  verdict  for  $10,000  damages  is  not  so 
excessive  as  to  show  passion  or  prejudice  on 
the  part  of  the  jury,  and  will  not  be  set  aside. 

Appeal  from  Circuit  CJourt,  Jefferson  Cowx- 
ty,  Commoa  Pleas  Branch,  Fourth  Division. 

Action  by  Bernard  Klndgen,  by  his  stat- 
ntory  guardian,  against  the  Louisville  Wool- 
en Mills.  Judgment  for  plaintiff,  and  de- 
fendant aiHieals.    Affirmed. 

Baskln  &  Vaugban,  of  Louisville,  for  ap- 
pelant 

Blchard  P.  Dietzman,  Cbaa.  Carroll, 
Uartln  T.  Moran,  and  Qeo.  A.  Scbuler,  all  of 
l«ulsvllle,  for  appellee. 


THOMAS,  J.  Thin  action  was  brought  la 
the  Jefferson  circuit  court  by  the  appellee 
and  plaintiff  below,  Bernard  Kindgen,  an 
infant,  by  his  statutory  guardian,  against 
the  appellant  and  defendant  below,  Louis- 
ville Woolen  Mills,  seeking  to  recover  dam- 
ages against  the  defendant  in  the  sum  of 
$30,000  resulting  from  Injuries  sustained 
by  plaintiff  while  he  was  employed  by  de- 
fendant, as  alleged,  in  "willful  and  known 
violation"  of  the  Child  Labor  Law  (subsec- 
tion 9  of  section  331a,  Kentucky  Statutes), 
and  upon  trial  there  was  a  verdict  against 
defendant  for  the  sum  of  $10,000,  which 
the  court  declined  to  set  aside  upon  defend- 
ant's motion  for  a  new  trial  and  rendered 
judgment  against  it  for  that  amount,  to  re- 
verse which  defendant  prosecutes  this  ap- 
peal. 

To  understand  the  grounds  urged  before 
us  for  a  reversal,  it  will  be  necessary  to 
give  a  brief  history  of  the  proceedings  bad 
In  the  case  from  the  time  of  the  filing  of 
the  petition  to  the  rendition  of  the  judgment, 
and  also  to  state  some  of  the  undisputed 
and  admitted  facts  upon  which  the  suit  was 
based.  The  injury  sued  for  occurred  on 
October  11,  1918,  and  was  caused  by  plain- 
tiff having  his  right  arm  caught  in  the  fly- 
wheel of  some  machinery  while  he  was  at 
work  at  and  around  a  carding  machine  and 
Willie  he  was  employed  to  oil  and  clean  that 
and  perhaps  other  pieces  of  machinery,  and 
his  arm  was  mashed,  lacerated,  and  torn  so 
that  it  had  to  be  amputated  some  weeks 
afterwards,  when  it  became  evident*  that 
it  could  not  be  saved,  and  during  which 
time  plaintiff  suffered  intense  and  excruciatr 
ing  pains.  There  were  also  injuries  to  other 
parts  of  his  body.  At  the  time  of  his  em- 
ployment, as  well  as  at  the  time  of  the  in- 
jury, he  was  but  slightly  past  15  years  of 
age,  of  which  fact  defendant  had  knowledge 
through  a  certificate  furnished  it  by  plain- 
tiff at  its  request,  but,  notwithstanding  it 
through  Its  foreman  In  charge  continued 
plaintiff  in  its  employ  and  assigned  him  to 
the  work  above  stated.  The  petition  relies 
solely  upon  the  prohibited  employment  of 
plaintiff  as  a  ground  for  recovery,  making 
no  reference  to  any  act  of  negligence  com- 
mitted by  defendant.  The  answer  contained 
two  paragraphs,  the  first  of  .which  was  a 
denial,  and  the  second  relied  on  contributory 
negligence,  whldi  was  denied  by  a  reply,  the 
latter  pleading  being  filed  May  19,  1919.  On 
June  7,  1919,  an  amended  answer  was  filed 
In  which  defendant  set  up  the  fact  that  it 
was  operating  under  our  statute  commonly 
known  as  Worluuen's  Compensation  Act, 
being  chapter  33,  p.  364,  Session  Acts  1916, 
as  amended  by  chapter  176,  p.  690,  Session 
Acts  1918,  and  being  chapter  137,  vol.  3,  pres- 
ent Kentucky  Statutes ;  that  the  plaintiff  had 
by  writing  accepted  the  provisions  of  that 
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act,  and  It  alleged  tbat  tbe  Workmen's 
Compensation  Board,  provided  for  therein, 
Itad  ezcluslTe  jurisdiction  of  the  matters 
complained  of  In  the  petition,  and  it  relied 
upon  the  fncts  so  pleaded  by  It  In  abatement 
of  the  Jurisdiction  of  the  circuit  court  in 
which  the  suit  had  been  brought  A  reply 
to  that  pleading  denied  the  exclusive  Juris- 
diction of  the  Workmen's  Compensation 
Board,  and  It  further  alleged  that  plaintiff 
sustained  his  injuries  while  he  was  "em- 
ployed in  willful  and  known  violation"  of 
the  Child  Labor  Law,  hereinbefore  referred 
to,  and  that  he,  through  his  guardian,  had 
elected  to  sue  itnd  recover  damages  for  his 
injuries  as  if  the  Workmen's  Compensation 
Act  "had  not  been  jjassed"  (section  30  of 
tbat  act,  now  section  4911,  Kentucky  Stat- 
utes); that  reply  to  the  amended  answer 
was  filed  October  4,  1919,  and  on  the  15th 
of  that  month  an  amended  reply  was  filed 
by  plaintiff  In  which  he  alleged  that  in  June, 
1919,  and  after  the  Issues  herein  had  been 
made  up  by  the  filing  of  the  original  reply, 
defendant,  Ignoring  the  pendency  of  this 
suit,  applied  to  the  Compensation  Board,  as 
provided  by  section  4932,  vol.  3,  of  the 
Statutes,  fdr  the  purpose  of  procuring  a 
settlemeait  of  the  daim;  that  defendant 
therein  (plaintiff  here)  appeared  before  the 
Board  and  demurred  specially  to  Its  juris- 
diction upon  the  ground  that  be,  through 
Ills  guardian,  had  exercised  the  election 
whlcb  the  Compensation  Act  gave  him  In 
section  4911,  supra;  and  that  the  Board 
was  thereby  ousted  of  jurisdiction  to  con- 
sider the  case  In  any  of  its  phases,  or  to 
legally  pass  upon  any  Question  connected 
therewith.  This  objection  to  Its  jurisdiction 
was  overruled  by  the  Board,  and  it  proceeded 
to  hear  evidence  and  determine  whether 
plaintiff  bad  been  employed  in  "willful  and 
known  violation"  of  the  Child  Labor  Law, 
which  it  fonnd  to  be  true  and  rendered  an 
opinion  to  that  effect  Its  judgment  stopped 
at  that'  point  saying: 

"And  this  award  is  limited  to  the  ruling 
upon  said  issue.  Bernard  Kindgen,  through  his 
statutory  guardian,  has  not  elected  to  claim 
compensation  under  section  30  of  the  act" 
(now  section  4911  of  tbe  Statutes). 

Plaintiff  filed  with  that  amended  reply 
a  copy  of  tbe  opinion  and  award  of  the 
Board  of  Compensation,  and  alleged  that 
defendant,  by  invoking  its  jurisdiction,  was 
estopped  to  deny  that  award,  and  that  the 
finding  of  the  Board  that  plaintiff  was  em- 
ployed in  "willful  and  known  violation"  of 
the  Child  Labor  Law  was  conclusive  upon 
it  On  November  22,  1919,  defendant  filed  a 
responsive  pleading  to  that  amended  reply, 
but  styled  it  "amended  answer,"  In  which 
it  alleged  that  plaintiff  appeared  before  the 
Board  in  the  proceedings  instituted  by'  the 
defendant  as  above  related,  and  that  after 
its  plea  to  tbe  jurisdiction  was  overruled, 


each  party  Introduced  evidence  as  to  tbe 
age  of  plaintiff  at  the  time  he  was  employ- 
ed and  at  the  time  he  was  Injured,  and  as 
to  other  facts  bearing  utMn  the  nature  of 
the  employment  and  that  such  appearance 
was  an  election  on  bis  part  to  prosecute  tbe 
action  before  the  Board;  and  it  pleaded 
■uch  facts  in  abatement  of  the  common-law 
action  in  the  circuit  court  The  re€»pd 
shows  no  responsive  ideadlng  to  the  one  last 
referred  to,  and  the  parties  went  to  trial, 
with  the  result  above  indicated. 

At  tbe  close  of  all  tbe  evidence  defendant 
moved  the  court  to  dismiss  the  action  with- 
out prejudice,  which  was  overruled,  and  it 
then  moved  for  a  peremptory  instruction  in 
its  favor,  which  was  also  overruled,  and 
both  of  which  motions  seem  to  have  l>een 
made  upon  the  ground  that  plaintiff,  by  bis 
involuntary  appearance  before  the  Compensa- 
tion Board  and  the  introduction  of  testimony 
before  it  after  its  jurisdiction  bad  been  clial- 
lenged,  elected  to  proceed  before  it,  and  there- 
by waived  bis  right  to  prosecute  tbe  conunon- 
law  action.  After  the  overruling  of  ttiose 
motions  and  after  the  court  had  Instructed 
the  jury,  the  record  shows  this: 

"After  the  instructions  had  been  given  and 
before  argument  counsel  for  defendant  offered 
to  argue  with  the  testimony  aa  admitted  am  a 
basis  therefor  circamstancea  in  mitigation  of 
damages,  to  wluch  plaintiff  by  counsel  objected, 
and  the  court  sustained  the  ohjection  to  which 
the  defendant  by  connsel,  excited." 

The  court  gave  to  the  Jury  only  one  In- 
struction, the  first  part  of  which  directed  a 
verdict  for  plaintiff,  and  the  latter  part  of 
which  stated  tbe  correct  rules  for  the  meas- 
urement of  the  amount  of  recovery,  of  which 
no  criticism  is  made  on  this  appeaL  The  al- 
leged errors  of  the  court  in  the  rulings  here- 
inbefore recited,  with  the  peremptory  In- 
struction to  find  for  plaintiff,  constitute  the 
errors  relied  on  for  a  reversal  of  the  Judg- 
ment ' 

It  is  seriously  insisted  that  the  court  erred 
in  refusing  to  sustain  defendant's  motion 
to  dismiss  the  common-law  action  without 
prejudice,  and,  failing  to  do  tbat.  In  over- 
ruling its  motion  for  a  peremptory  instruc- 
tion upon  tbe  grounds,  as  stated,  tbat  plain- 
tiff in  appearing  Iiefore  the  Compensation 
Board,  though  involuntarily  and  at  the  be- 
hest of  defendant,  waived  his  right  to  further 
prosecute  this  action,  and  thereby  ousted  the 
circuit  court  of  any  jurisdiction  thereof. 
We  cannot  agree  with  counsel  In  thds  con- 
tention; but,  if  we  should  give  the  effect  c<mi- 
tended  for  to  plaintiff's  action  in  appearing 
before  the  Board  under  the  circumstances, 
we  are  then  of  the  opinion,  as  will  herein- 
after appear,  that  the  alleged  error  of  tbe 
court  In  overruling  the  motions  referred  to 
did  not  prejudicially  affect  the  rights  of  de- 
fendant under  the  facts  of  this  case. 

[1]  In  disposing  of  tills  question  we  cannot 
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dismiss  from  our  minds  'the  inconsistent  posi- 
tion (as  it  appears  to  us)  assumed  by  counsel 
In  its  discussion.  The  ground  of  the  conten- 
tion Is  that  in  going  before  the  Board,  though 
involuntarily  and  for  the  purpose  of  respond- 
ing to  the  proceedings  instituted  before  it 
by  defendant,  plaintiff  thereby  abandoned  his 
common-law  ac^on.  The  argument  Is  found- 
ed upon  the  provisions  of  section  4911,  supra, 
of  the  Statutes,  'which  says: 

"If  a  claim  to  compensation  be  made  under 
this  section,  the  making  of  such  claim  shall 
be  a  waiver  and  bar  to  all  rights  of  action  on 
account  of  said  injury  or  death  of  said  minor 
as  to  all  persons,  and  the  institution  of  an  ac- 
tion to  recover  damages  on  account  of  such  in- 
jury or  death  shall  be  a  waiver  and  bar  of  all 
rights  to  compensation  under  this  act." 

In  support  of  this  point  it  Is  argued  in 
brief  that  whichever  of  the  two  remedies  is 
ftrat  adopted  by  the  guardian  of  the  Infant 
if  not  liilled,  or  by  liis  representative  if  be 
is  Itilled,  ipso  facto  becomes  the  exclusive 
one,  and  it  cannot  thereafter  be  abandoned, 
but  must  bo  prosecuted  to  a  finality.  It  is 
therefore  said  that  tu  going  before  the  Board, 
and  In  remaining  beiore  it  until  it  determined 
the  preliminary  question  as  to  the  nature 
of  the  employment  of  plaintiff,  he  was  com- 
pelled to  thereafter  prosecute  his  claim  ex- 
clusively before  that  Board.  But  this  con- 
clusion, as  we  construe  counsel's  contention, 
destroys  the  grounds  upon  which  It  is  made ; 
for,  if  the  first  election  constitutes  the  ex- 
clusive remedy,  plaintiff  in  this  case  ousted 
the  Board  of  Jurisdiction  by  ignoring  the 
Workmen's  Compensation  Act  and  bringing 
his  suit  for  damages  in  the  circuit  court  in 
defiance  of  the  terms  of  that  act  Just  here 
it  may  be  said  that  in  the  case  of  Frye's 
Guardian  v.  Gamble  Bros,  (afterwards  ap- 
pealed to  this  court  and  reported  in  188  Ky. 
283,  221  S.  W.  870)  the  learned  Judge  who 
tried  this  case,  and  before  whom  that  one 
was  pending,  had  construed  section  4911  of 
the  Statutes  to  mean  that,  before  the  guard- 
Ian  of  an  injured  Infant  employee  could  make 
his  election  to  ignore  the  provisions  of  the 
Compensation  Act  and  sue  at  law  for  the 
recovery  of  damages  to  his  ward,  the  Com- 
pensation Board  should  first  determine  the 
preliminary  fact  that  the  ward  had  been 
"employed  In  willful  and  known  violation" 
of  law,  and  at  the  time  of  the  trial  in  this 
case  that  ruling  of  his  honor  had  not  been 
reviewed  and  reversed  by  this  court  So 
that  at  the  time  of  the  making  up  of  the 
pleadings  in  this  case,  and  during  the  occur- 
rences complained  of,  it  had  been  Judicially 
determined  by  the  very  court  before  whom 
this  cause  was  pending  that  such  proceeding 
for  a  determination  by  the  Compensation 
Board  was  an  essential  prerequisite  to  the 
maintenance  of  a  common-law  action,  al- 
though plaintiff  in  this  case  disputed  that 
fact  throughout  the  trial. 

[2]  It  was  held  by  us  in  the  Frye  Case  that 


no  such  determination  by  the  Compensation 
Board  was  necessary  to  enable  the  guardian 
or  the  administrator  of  the  Infant  to  make 
the  election  given  by  section  4911,  and,  of 
course,  it  results  that  the  determination  by 
the  Board  in  this  case  of  the  nature  of  the 
employment  of  plaintiff  was  without  any 
foundation  in  law,  and,  technically,  -the  court 
erred  in  accepting  Its  finding  as  to  the  un- 
lawful nature  of  plaintiff's  employment  as 
final.  But  there  is  considerable  authority, 
however,  supporting  the  contention  of  plain- 
tiff's counsel  in  their  brief  in  this  case,  tnat 
defendant  la  bound  l^  that  finding,  since  It 
voluntarily  went  before  the  Board  after  the 
institution  of  this  suit  for  the  very  purposei 
of  obtaining,  among  other  thlngrs,  that  ad- 
judication. Stevenson  v.  Miller,  2  Litt  306, 
13  Am.  Dec.  271;  Asbury  v.  Powers,  65  S. 
W.  005,  28  Ky.  Law  Rep.  1622;  Doniphan  & 
Smoot  V.  Gill,  1  B.  Mon.  199 ;  and  Bledsoe  v. 
Seaman,  77  Kan.  679,  95  Pac.  576. 

[8]  But,  whether  this  be  so  or  not,  we  are 
thoroughly  convinced  that  plaintiff  Is  not 
estopped  from  prosecuting  this  common-law 
action  In  the  circuit  court  by  his  appearance 
before  the  Board  under  the  circumstances 
stated;  nor  is  he  estopped  to  do  so  by  in- 
sisting in  bis  common-law  action  that  de- 
fendant is  bound  by  the  Judgment  or  award 
of  the  tribunal  to  which  it  applied,  and  be- 
fore which  It  forced  plaintiff,  for  the  purpose 
of  obtaining  that  spedflc  adjudication. 

[4]  The  supposed  authority  to  the  contrary 
relied  on  by  defendant's  counsel,  is  16  Cyc. 
pp.  259  and  260,  wherein  the  text  says: 

"Any  decisive  act  of  a  party,  with  knowledge 
of  bis  rights  and  of  the  facts,  determines  his 
election  in  case  of  conflicting  and  inconsistent 
remedies." 

But  on  the  same  page  It  is  said  that — 

"The  mere  commencement  of  any  proceed- 
ing to  enforce  one  remedial  right,  in  a  court 
having  jurisdiction  to  entertain  the  same,  is 
such  a  decisive  act  as  constitutes  a  conclusive 
election, .  barring  the  subsequent  prosecution 
of  inconsistent  remedial  rights." 

And,  further  along,  on  page  262  of  the 
same  volume,  It  is  said  that  one  who  prose- 
cutes an  action  or  suit  based  upon  a  remedy 
which  he  erroneously  supposed  he  had  and 
is  defeated  therein  is  not  concluded  by  his 
election  from  prosecuting  bis  action  or  suit 
in  the  proper  forum.  Such  an  erroneous 
proceeding  does  not  constitute  such  a  "deci- 
sive act  of  the  party"  as  is  required  to  create 
a  binding  election.  See  Hillerich  v.  Frank- 
Un  Insurance  Co.,  Ill  Ky.  255,  63  S.  W.  592, 
23  Ky.  Law  Rep.  631. 

[S]  But,  for  an  electlpn,  which  was  super- 
induced by  the  "decisive  act  of  the  party," 
to  be  binding,  it  should  be  one  of  his  own 
voluntary  choosing,  and  not  one  growing  out 
of  his  Involuntary  appearance  before  a  tri- 
bunal In  a  proceeding  instituted  by  his  ad- 
versary, and  which  proceeding  he  contested' 
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by  all  of  the  methods  known  to  the  practice. 
At  the  time  ot  plaintiff's  appearance  before 
the  Board,  as  we  have  seen,  the  very  court 
before  whom  his  cause  was  pending  had  held 
that  the  Board  had  Jurisdiction  to  determine 
a  necessary  preliminary  fact  to  the  mainte- 
nance of  his  common-law  action,  and  that 
judgment  of  the  court  was  in  force  and  un- 
reversed, and  it  was  to  save  his  rights  under 
that  ruling  that  he  appeared  before  the 
Board  in  response  to  a  notice  procured  by 
defendant.  The  opinion  In  the  Frye  Case 
from  this  court  settled  the  question  of  the 
Jurisdiction  of  the  iioard  to  determine  the 
preliminary  question  adversely  to  the  way 
It  had  been  held  by  the  trial  court,  thus  dem- 
onstrating that  the  Hoard  was  without  Juris- 
diction of  the  proceedings  Instituted  before  it 
by  the  defendant  after  this  suit  was  filed. 
If  there  were  no  other  reasons  for  denying 
the  binding  effect  of  plaintlfTs  appearance 
before  that  Board,  under  the  conditions  ap- 
pearing, we  would  hesitate  long  to  give  it 
such  effect  under  the  facts  and  circumstances 
of  the  case.  We  therefore  conclude  that 
the  court  did  not  err  in  overruling  the  motion 
to  dismiss  the  cause  without  prejudice,  nor 
in  failing  to  peremptorily  instruct  the  JU17 
to  find  for  defendant. 

[I]  It  is  next  insisted  that,  in  view  of  this 
court's  opinion  in  the  Frye  Case,  the  court 
committed  error  in  accepting  as  final  the 
finding  of  the  Board  in  the  proceeding  in- 
stituted before  it  by  defendant  to  the  effect 
that  plaintiff  had  been  "employed  in  willful 
and  known  violation"  of  law.  Besides  what 
has  already  been  said  concerning  this  con- 
tention, we  may  here  add  that  the  court 
was  Justified  in  assuming  the  existence  of 
that  fact,  and  in  peremptorily  instructing 
the  Jury  accordingly,  under  the  undisputed 
and  admitted  facts  in  the  record  as  proven 
by  defendant's  witnesses;  and  the  practice 
In  this  Jurisdiction  is  that  a  Judgment  will 
not  be  reversed  for  an  error  which  does  not 
operate  to  the  substantial  prejudice  of  the 
appellant.  Civil  Code,  (J  ISi,  388,  and  766. 
Nimierous  cases  are  cited  in  the  notes  to  the 
sections  referred  to  in  substantiation  of  the 
rule. 

[7]  As  an  outgrowth  of  that  rule,  it  has 
been  constantly  and  uniformly  held  by  this 
court  that  a  Judgment,  if  correct,  will  not 
be  reversed,  though  based  by  the  trial  court 
upon  an  erroneous  reason.  Frewitt  v.  Wil- 
born,  184  Ky.  638,  212  S.  W.  442;  Lunsford 
V.  Hatfield  Coal  Co.,  166  Ky.  119,  178  S.  W. 
1166 ;  Graves  County  v.  First  National  Bank, 
108  Ky.  194,  56  S.  W.  16,  21  Ky.  Law  Rep. 
1656;  Shewmaker  v.  Yankey,  66  S.  W.  1,  23 
Ky.  Law  Rep.  1759;  Dudley  v.  Goddard,  12 
S.  W.  302,  382,  11  Ky.  Law  Rep.  480;  and 
Davison  v.  Johnson,  113  Ky.  202,  67  S.  W. 
996,  24  Ky.  Law  Rep.  27,  and  other  cases 
therein  cited. 

[8]  At  the  trial  defendant  read  the  testi- 
mony  of  its   superintendent   and  foreman. 


who,  it  seems,  employed  plaintiff,  and  vrJio 
also  assigned  him  to  his  work.    That    wit- 
ness testified  that  some  two  months  or  nfore 
before   the   accident   he  was    furnished    by 
plaintiff  with  an  employment  certificate  issu- 
ed by  the  superintendent  of  schools  in   and 
for  the  dty  of  Louisville,  as  is  required  by 
subsection  3  of  section  331a,  supra,  of   the 
Statutes.    That  certificate  is  filed  with    the 
deposition  of  the  witness,  and  it  shows  tbat 
plaintiff  was  bom  on  June  11,  1003,  and  In 
it  plaintiff  was  permitted  to  be  employed  by 
the  defendant,  Louisville  Woolen  Mills,   but 
prohibits  it  from  employing  him  at  any  work 
except  filling  boxes."    Instead  of  assigning 
to  him  the  work  mentioned  in  the  certificate, 
the  superintendent  admits  that  he  put  bim 
to  work  at  a  carding  machine  and  imposed 
upon  him  the  duty  of  oiling  and  wiping  tbat 
machine  and  perhaps  other  machines  around 
it,  all  at  a  place  surrounded  with  other  dan- 
gerous  machinery,   and   all  of   which    was 
directly  in  contravention  of  the  express  pro- 
visions and  prohibitions  of  subsection  9  of 
the  last  section  referred  to.    This  testimony, 
as  we  have  said,  was  introduced  by  defendant 
itself.    It  is  true  the  witness  says  that  be 
Instructed  plaintiff  to  not  clean  the  machine 
or  oil  or  wipe  it  while  in  operation,  but  be 
admits  that  he  employed  plaintiff  "to  oper- 
ate or  work  at  a  carding  machine  in   tbe 
mill,"   and   further  says  that,   "It  was   the 
duty  of  those  working  at  a  piece  of  machin- 
ery to  keep  it  oiled  and  cleaned."    Defend- 
ant also  introduced   its   general   manager, 
but  neither  proved  nor  offered  to  prove  any 
material  fact  by  him  militating  in  the  least 
against  the  violations  of  defendant  as  shown 
by  the  testimony  of  the  superintendent,  or 
which  would  in  any  wise  relieve  defendant 
of  the  charge  of  employing  plaintiff  "in  will- 
ful' and  known  violation"  of  law,  as  denounc- 
ed by  the  statute  supra.     These  were  tbe 
only  witnesses  Introduced  or  offered  to  be  in- 
troduced by  defendant,  and  if  it  possessed 
other  testimony  contradicting  the  fact  as  to 
the  nature  of  plaintiff's  employment,  or  any 
other  one  affecting  its  liability,  there  is  noth- 
ing in  the  record  to  indicate  It.    In  addition 
to  the  testimony  of  deftendant's  superintend- 
ent,  the   plaintiff   himself  testified    to    the 
character  of  his  work,  and  under  this  testi- 
mony there  is  no  ccmtradiction  of  the  fact 
that  plaintiff  was  employed  and  put  at  work 
in   a   manner  expressly   denounced  by   the 
statute,    which    necessarily    makes    a    case 
where  the  employment  was  in  "willful  and 
known  violation"  thereof.    Under  these  cir- 
cumstances, and  following  the  rules  of  prac- 
tice supra,  there  can  be  no  escape  from  the 
conclusion  that  the  court  did  not  err  In  per- 
emptorily  instructing  the  Jury   to   find   for 
plaintiff,  the  amount  to  be  measured  by  cor- 
rect rules  for  the  ascertainment  of  damages 
and  of  which  no  complaint  is  made. 

[9]  The  next  complaint  of  counsel  is  that 
relating  to  the  argument  proposed  to  be  made 
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in  "mitigatioii  of  damages"  as  embodied  In 
the  above  excerpt  from  tbe  bill  of  evidence. 
In  disposing  of  this  question  it  is  needless 
for  us  to  discuss  the  point,  so  ably  argued  by 
counsel,  that  a  litigant  has  the  right  to  be 
heard  by  himself  and  counsel,  and  if  this 
is  denied  him  by  the  court  a  new  trial  should 
be  granted,  provided  the  error  was  suffi- 
ciently prejudicial,  in  tbe  opinion  of  the 
court,  to  warrant  it  in  concluding  that  the 
complaining  litigant  has  not  had  a  fair  or 
impartial  trial.  This  guaranteed  rule  of 
practice  is  so  fundamental  as  to  re<iuire  no 
citations  of  authorities  by  us  to  sustain  it. 
Bat  tbe  record  in  this  case  presents  no  such 
question  to  us.  ^ 

[10]  It  Is  the  rule  in  this  Jurisdiction,  by 
which  this  court  has  uniformly  been  guided, 
that  improper  argument  of  counsel  will  not 
be  considered  on  appeal  unless  it  is  made  a 
part  of  the  record  by  a  bill  of  exceptions, 
so  that  it  may  be  determined  from  the  ar- 
gument Itself  whether  it  was  proper  or  im- 
proper, and,  if  improper,  whether  It  was  suf- 
ficiently prejudicial  to,  authorize  a  reversal  of 
the  Judgment  The  same  rule  prevails  with- 
out exception,  so  far  as  we  are  aware,  in  all 
other  Jvirisdictions.  Some  of  the  later  cases 
from  this  court  so  holding  are:  Sparks  r. 
Sipple,  140  Ky.  542,  131  S.  W.  389;  O.  &  O. 
R.  Co.  V.  Stapleton,  154  Ky.  351,  157  S.  W. 
702;  United  Furniture  Co.  v.  Wills,  158  Ky. 
S06,  166  S.  W.  600;  Fine  Mountain  Manu- 
facturing Co.  V.  Bishop,  160  Ky.  575,  169  S. 
W.  1010;  St.  Paul,  etc..  Insurance  Co.  v. 
Kendle,  163  Ky.  146,  173  S.  W.  373;  and 
Chreste  v.  Louisville  Kallway  Co.,  173  Ky. 
486,  191  S.  W.  265. 

[11]  The  converse  of  this  rule  must  neces- 
sarily follow,  since  the  reason  requiring  al- 
leged improper  argument  to  be  brought  before 
the  appellate  court  in  the  manner  Indicated 
exists  with  as  much  force  where  a  proposed 
proper  argument  was  rejected  by  the  court 
as  wbere  an  improper  argument  was  allowed 
over  objections. 

[12]  There  was  no  sort  of  avowal  made 
by  defendant's  counsel  in  this  case  as  to  the 
nature  of  the  argument  that  he  expected  to 
make  or  would  have  made  but  for  the  re- 
fasal  of  the  court  to  permit  him.  Nor  did  he 
avow  the.  substance  of  the  proposed  argu- 
ment, or  any  facts  or  circumstances  in  the 
case  looking  to  "the  mitigation  of  damages," 
which  be  desired  to  discuss ;  tbe  reas Jh  for 
which  was,  doubtless,  that  he  could  not  well 
do  80,  since  there  are  no  such  facts  or  dr- 
cumstances  appearing  in  the  record. 

[13]  He  had  no  right  to  discuss  b^ore  the 
jury  any  contributory  negligence  of  plaintiff, 
or  any  assumption  of  risk  by  him,  since  nei- 
ther of  these  defenses  were  available  to  the 
defendant  In  a  suit  for  damages  to  an  Infant 
employed  in  violation  of  the  Child  Labor 
Law.  L.,  H.  &  St.  L.  IV  R.  Co.  v.  Lyons, 
155  Ky.  396,  150  S.  W.  971,  48  L.  R.  A.  (N. 
S.)  6Sli    Sanitary  Laundry  Co.  r.  Adams, 


183  Ey.  38,  208  S.  W.  6,  and  cases  referred 
to  therein. 

'  [14]  Neither  could  be  argue  the  ruling  of 
the  court  in  holding  as  a  matter  of  law  that 
defendant  was  liable  to  the  extent  of  the 
damages  sustained,  nor  could  he  argue  any 
other  adverse  ruling  of  the  court  during  the 
trial,  since  those  errors,  if  they  were  such, 
were  for  the  time  being,  at  least,  the  law 
of  the  case,  and  counsel  under  such  circum- 
stances is  not  permitted  to  take  a  contrary 
position  before  the  Jury,  and  cannot  in  bia 
argument  assail  such  ruUngs  of  the  court 
in  that  trial.  Harrison  t.  Park,  1  J.  J. 
Marsh.  170,  and  Smitli  t.  Morrison,  3  A.  K. 
Marsh.  83.  It  is  not  claimed  by  counsel  that 
he  was  deprived  of  the  right  to  discuss  be- 
fore the  Jury  every  issue  submitted  to  it  by 
the  instructions  of  the  court,  L  e.,  every  fact 
legitimately  bearing  on  the  "measurement" 
of  damages,  which  is  an  entirely  diOCerent 
thing  from  "mitigation"  of  damages. 

[1 6]  On  the  contrary,  it  is  stated  in  brief 
for  plalntUE  that  defendant's  counsel  did 
argue  before  the  Jury  facts  legitimat^y  bear- 
ing on  the  measurement  of  damages,  and  in  a 
reply  brief  that  statement  is  not  denied. 
True  it  is  that  records  before  tliis  court  are 
not  made  up  in  briefs  of  counsel,  but  we  think 
we  can  look  to  the  circumstances  related, 
together  with  the  silence  of  tbe  record  as  to 
defendant's  counsel  being  entirely  deprived 
of  any  argument,  in  reaching  the  conclusion 
that  counsel  was  permitted  to  argue  to  the 
Jury  the  only  issue  upon  which  argument 
could  legally  be  made,  which  was  the  one 
relating  to  the  measurement  of  damages. 
Somewhat  fortifying  the  above  position  is 
the  opinion  in  the  case  of  Warner  v.  Common- 
wealth, 84  S.  W.  742,  27  Ky.  Law  Bep.  219. 
In  that  case  complaint  was  made  by  the  ap- 
pellant that  his  counsel  was  not  permitted 
to  read  to  the  jury  a  certain  writing  or  doc- 
ument pertaining  to  the  Qulteau  trial.  One 
of  the  reasons  given  in  tbe  opinion  for  dis- 
allowing this  supposed  error  was  that — 

"There  was  no  avowal  made  as  to  what  bis 
counsel  intended  to  read  from  the  book,  and 
this  court  cannot  say  that  appellant  was  preju- 
diced in  any  way  by  the  court's  refusal  to  al- 
low the  extract  to  be  read  to  tbe  jury." 

If  it  is  essential  that  a  proposed  writing 
dCCered  to  be  incorporated  into  the  argument 
of  counsel  and  as  a  part  of  it,  but  which  the 
court  refused,  should  be  made  a  part  of  the 
record  by  an  avowal,  we  see  no  reason  why 
the  same  principle  would  not  apply  where 
the  proposed  argimient  was  entirely  verbal. 
Under  the  condition  of  the  record  we  see  no 
reason  to  sustain  this  contention. 

[16]  LasUy  it  is  insisted  that  the  verdict 
is  excessive;  but  we  think  not.  As  stated, 
plaintiff's  right  arm  was  fearfully  mangled. 
In  the  language  of  the  plaintiff  himself,  it 
was  "all  chewed  up."  This  condition  of  the 
arm  was  also  testified  to  by  the  physicians 
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who  amputated  It.  Some  wedu  passed  In 
an  effort  to  save  the  arm,  but  a  gangrenous 
condition  set  up,  and  it  had  to  be  amputated! 
The  flesh  was  all  torn  from  It  practically  from 
the  elbow  to  the  wrist,  leaving  the  bone  ex* 
posed,  and  during  that  time  plaintiff  suffered 
great  pain.  He  sustained  other  injuries  to 
his  head,  side,  and  other  iMtrts  of  his  body, 
which  likewise  produced  ocmsiderable  pain, 
but  eventually  healed  without  permanent  im- 
iwlring  results.  We  held  In  the  case  of  L. 
ft  N.  R,  R.  Co.  T.  Copley,  17T  Ky.  ITl,  1»7  S. 
W.  648,  t&at  a  verdict  for  $12,000  for  the  loss 
of  a  leg  was  not  excessive,  and  for  the  same 
injury  a  verdict  for  $15,000  was  upheld  as 
not  excessive  in  the  case  of  Standard  Oil  Co. 
V.  Titus,  187  Ky.  660,  219  S.  W.  10T7.  It  Is 
probably  true  that  the  loss  of  a  right  arm  to 
a  right-handed  person  is  greater  than  the  loss 
of  a  leg,  not  taking  into  consideration  the 
element  of  pain  and  suffering  following  the 
injury.  But  however  that  may  be,  a  verdict 
for  110,000  for  the-  loss  of  an  arm  was  upheld 
as  not  excessive  in  the  case  of  Lu  ft  N.  R.  R. 
Co.  T.  Cason,  116  S.  °W.  716,  and  a  verdict 
for  a  like  amount  for  distlgurlng  an  arm 
and  rendering  it  practically  useless  was  also 
upheld  in  the  case  of  Gnau  v.  Ackerman, 
166  Ky.  2S8,  179  8.  W.  217.  PlainUff  was  a 
healthy  young  man  before  he  sustained  his 
injuries,  and,  judging  from  his  testimony, 
he  was  at  least  reasonably  Intelligent  His 
power  to  earn  money  by  physical  efforts  is 
largely  curtailed,  U  not  destroyed,  and  this, 
too,  at  the  very  beginning  of  his  active  life. 
In  view  of  all  the  facts  and  In  the  light  of 
the  cases  referred  to,  we  cannot  say  that  the 
verdict  was  superinduced  by  passion  or  prej- 
udice on  the  part  of  the  Jury,  or  that  it  was 
not  sustained  by  the  testimony  in  the  case. 
Biding  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  defendant,  the  Judg- 
ment Is  affirmed. 


BAROIN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    May  27, 
1921.) 

1.  Criminal  law  «=>I0S6( I)— Failure  to  except 
to  oral  Instruction  estopped  defendant  from 
ob|eeting  on  appeal. 

In  prosecution  for  removal  of  tree  designat- 
ing lot  boundary  under  Ky.  St  |  1256,  defend- 
ant's failure  to  except  to  the  action  of  the 
court  in  orally  instructing  the  jury  estopped 
bim  from  objecting  on  appeal  that  Instruc- 
tion was  not  in  writing. 

2.  Jury  «=934(3)— Court  not  empowered  to 
direct  verdict  against  defendant  whose  plea 
Is  not  guilty. 

Under  Const  Bill  of  Rights,  {  7,  and  under 
the  federal  Constitution,  guaranteeing  to  an 
accused  the  right  to  a  trial  by  jury,  the  court 
bas  no  right  to  direct  a  jury  to  find  defendant 


guilty  where  his  plea  Is  not  gnQty,  thongli  the 
evidence  of  his  guilt  may  be  convincing  aod 
wholly  uncontradicted. 

3.  Criminal  law  «ss>308-.Aooused  entitled  t« 
every  reasonable  doubt  in  favor  of  prasamF- 
tlon  of  Innooenee. 

An  accused  is  entitled  to  every  reasonable 
doubt  in  favor  of  the  presumption  of  hia  inno- 
cence. 

4.  Criminal  law  «=9742(l)— Jary  sole  Jaiifle  of 
credibility  of  witnesses. 

The  jury  Is  the  sole  Judge  of  the  cz«dibil- 
ity  of  the  witnesses. 

5.  Criminal  law  «=374l  (I)— Weight  of  evidanco 
for  jury.     , 

It  is  for  the  court  to  say  what  evidence  is 
competent  and  to  decide  whether  it  is  admis- 
sible, but  after  its  admission  it  is  for  the  jury 
to  say  what  weight  should  be  attached  to  it 

6.  Municipal  corporations  «=»678  —  Trustees 
could  order  removal  of  tree  In  alley. 

Town  trustees  have  a  right  to  order  re- 
moval of  a  tree  in  an  alley. 

7.  Boundaries  «s»S6— Whether  tree  was  la  an 
alley  and  ordered  removed  by  town  authori- 
ties lieid  for  jury. 

In  a  prosecution  for  removal  of  a  tree  al- 
leged to  have  shown  the  boundary  of  a  lot  in 
violation  of  Ky.  St  |  1256,  defended  on  the 
ground  that  the  tree  was  in  the  alley,  and  that 
the  town  authorities  had  ordered  its  removal, 
the  question  of  whether  the  tree  was  situated  in 
the  alley  and  had  been  ordered  removed  by  the 
town  authorities  'held,  for  the  jury. 

Appeal  from  Circuit  Court,  Green  County. 

L.  P.  Bardin  was  convicted  of  removing  a 
tree  designating  the  boundary  of  a  lot,  and 
he  appeals.  Reversed  for  further  proceed- 
ings, with  directions. 

J.  H.  Woodward,  of  Greensburg,  for  ap- 
pellant 

Cbas.  I.  Dawson,  Atty.  Gen.,  and  W.  P. 
Hughes,  qt  Frankfort,  tor  the  Common- 
wealth. 

QUIN,  J.    Ky.  Stats,  i  1256,  provides: 

"If  any  person  unlawfully,  but  not  with  fe- 
lonious intention,  take,  carry  away,  deface,  de- 
stroy or  injure  any  property,  real  or  personal, 
or  other  thing  of  value  not  his  own,  or  will- 
fully and  knowingly,  without  a  felonioua  inten- 
tion, break  down,  destroy,  injure  or  remove  any 
monument  erected  to  designate  the  boundaries 
of  this  state,  or  any  county,  city  or  town  there- 
of, or  the  boundaries  of  any  tract  or  lot  of 
land,  or  any  tree,  mark,  or  post  or  stone  plant- 
ed for  that  .purpose  he  shall  be  fined  not  less 
than  ten  nor  more  than  two  thouaand  dollars." 

Appellant  was  Indicted  for  the  offense  de- 
nounced by  the  foregoing  statute,  upon  trial 
was  found  guilty  and  fined  $100,  and  to  re- 
verse the  judgment  entered  in  accordance 
with  said  verdict  he  has  prosecuted  this  ap- 
peal. 
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Appellant  urges  as  error  the  court's  oral 
instruction  to  the  J-ury  to  find  him  guilty. 
a  point  well  taken,  and  because  of  which  a 
reversal  must  be  ordered. 

[1]  Section  22S  of  the  Criminal  Code  re- 
quires that  instructions  In  criminal  cases 
shall  be  given  in  writing,  a  provision  that  has 
been  rigidly  enforced,  except  in  misdemeanor 
cases,  where  the  requirement  may  be  waived 
Appellant's  failure  to  except  to  the  action 
of  the  court  in  so  instructing  the  Jury  estops 
bim  from  objecting  on  anieal  that  the  in- 
struction was  not  in  writing.  Mobile  & 
Ohio  R.  R.  Co.  V.  Commonwealth,  122  Ky. 
43S.  92  S.  W.  299,  28  Ky.  Law  Rep.  1360; 
Adams  Express  Co.  v.  Commonwealth,  163 
Ky.  275.  in  S.  W.  764;  Whltaker  v.  Com- 
monwealth, 188  Ky.  85,  221  S.  W.  216,  10 
A.  L.  R.  145. 

[2]  Although  it  is  stated  on  the  brief  that 
appellant  objected  to  the  action  of  the  court 
In  instructing  the  Jury,  the  record  falls  to 
show  that  such  was  a  fact.  A  court  Is  with- 
out right  to  direct  a  Jury  to  find  a  defendant 
guilty  where  his  plea  is  not  guilty. 

By  section  7  of  the  Bill  of  Rights  of  our 
Constitution  it  provided  that  the  ancient 
mode  of  trial  by  Jury  shall  be  held  sacred, 
and  the  right  thereof  remain  inviolate,  sub- 
ject to  such  modiflcation  as  may  be  author- 
ized by  the  Constitution. 

A  similar  provision  found  in  the  federal 
Constitution  guarantees  to  accused  the  right 
to  a  speedy  and  public  trial  by  an  impar- 
tial Jury. 

[3-5]  It  Is  difficult  to  ttuderstand  upon  what 
principle  It  can  be  maintained  that  one  ac- 
cased  of  crime  has  had  a  trial  by  an  impar- 
tial Jury  within  the  meaning  of  the  Constitu- 
tion where  the  court  has  instructed  the  Jury 
peremptorily  to  find  him  guilty.  There  can- 
not well  be  a  trial  of  the  cause  by  a  Jury  un- 
less that  body  deliberates  upon  and  deter- 
mines it.  Accused  is  entitled  to  every  rea- 
sonable doubt  in  favor  of  the  presumption 
of  bis  innocence,  and,  since  the  Jury  is  the 
sole  Judge  of  the  credibility  of  the  witnesses. 
It  is  never  proper  for  the  court  to  direct  a 
verdict  of  guilty  where  there  is  a  plea  of 
not  guilty,  notwithBtanding  the  fact  that 
the  evidence  of  his  guilt  may  be  convincing 
and  wholly  uncontradicted.  Under  the  con- 
stitutional guaranty  that  a  person  charged 
with  the  commission  of  a  crime  is  entitled 
to  a  trial  by  Jury,  the  accused  person  has,  in 
every  case  where  he  has  pleaded  not  guilty, 
the  absolute  right  to  have  the  question  of 
bis  Innocence  or  guilt  submitted  to  a  Jury, 
no  matter  what  the  state  of  the  evidence 
may  be.  It  Is  for  the  Jury  to  find  the  ul- 
timate fact  of  guilt  upon  the  evidence,  under 
instructions  of  the  court  as  to  the  law.  It 
is  for  the  court  to  say  what  evidence  is  com- 


turn  a  VNtUct  for  the  Jury,  which  In  effect  Is 
what  was  done  by  the  trial  court  in  the  pres- 
ent instance,  is  nothing  more  than  trespass- 
ing upon  the  province  of  the  Jury,  a  right  not 
vested  in  the  court  under  facts  such  as  are 
presented  by  this  record. 

A  plea  of  not  guilty  on  the  part  of  the  de- 
fendant cannot  be  understood  as  other  than 
denying  the  truth  of  the  Indictment,  or  the 
denial  of  the  truth  of  what  the  witnesses  for 
the  commonwealth  have  sworn  to. 

In  United  States  v.  Taylor  (C.  C.)  11  Fed. 
470,  It  is  said: 

"It  ia  not  well  settled  in  the  federal  courts 
that  in  civil  cases,  where  the  facts  are  ondis- 
puted  and  the  case  turns  upon  the  questions  of 
law,  the  court  may  direct  a  verdict  in  accord- 
ance with  its  opinion  of  the  law;  but  the  au- 
thorities which  settle  this  rule  have  no  appli- 
cation to  criminal  cases.  In  a  civil  case  the 
court  may  set  aside  the  verdict,  whether  it  be 
for  the  plaintiff  or  defendant,  upon  the  gronnd 
that  it  ill  contrary  to  the  law  as  given  by  the 
court;  but  in  a  criminal  case,  if  the  verdict  is 
one  of  acquittal,  the  court  has  no  power  to  set 
it  aside.  It  would  be  a  ,uaeless  form  for  a 
court  to  submit  a  dvil  case  involving  only  ques- 
tions of  law  to  the  consideration  of  a  jury, 
where  the  verdict,  when  found,  if  not  in  accord- 
ance with  the  court's  view  of  the  law,  would 
be  set  aside.  The  same  result  ia  accomplished 
by  an  instruction  given  in  advance  to  find  a 
verdict  in  accordance  with  the  court'a  opin- 
ion of  the  law.  But  not  ao  in  criminal  cases. 
A  verdict  of  acquittal  cannot  be  set  aside,  and 
therefore,  it  the  court  can  direct  a  verdict 
of  guilty,  it  can  do  indirectly  that  which  it  has 
no  power  to  do  directly." 

Likewise  In  People  v.  Warren,  122  Mich. 
604,  81  N.  W.  360.  80  Am.  St.  Rep.  682,  the 
cotirt  said: 

"When,  in  addition  to  that  right  [the  right 
of  a  trial  judge  to  direct  a  Jury  in  relation  to 
the  trial  of  the  case],  it  was  held  that,  in  cases 
where  the  facts  were  admitted,  the  trial  court 
might  direct  the  jury  to  return  a  verdict  of 
guilty,  the.  border  line  separating  the  func- 
tions of  the  trial  judge  from  the  province  of 
the  jury  was  reached.  If  another  step  is  to  be 
taken,  and,  In  addition  to  the  right  to  direct  the 
verdict,  it  is  held  the  judge  may,  when  the 
jury  is  unwilling  to  follow  the  direction  of  the 
court,  compel  a  verdict,  then  the  border  line 
is  passed,  the  Judge  has  entered  upon  the 
province  of  the  jury,  the  constitutional  guaranty 
of  a  right  of  trial  by  jury  in  criminal  cases 
is  overthrown,  and  the  judge  has  drawn  to  him- 
self power  which  has  not  been  exercised  by 
Stay  trial  {judge  since  the  days  of  Magna 
Charts." 

This  very  question  was  decided  by  this 
court  in  Lucas  v.  Commonwealth,  118  Ky. 
818,  82  S.  W.  440,  wherein  It  is  said  that  the 
provision  of  the  Code  declaring  that  all  ia^ 
sues  of  fact  where  the  punishment  exceeds  a' 


petent  and  to  decide  whether  it  Is  admissible,  i  One  of  $16  shall  be  tried  by  a  Jury,  and  that 


but  after  its  admission  It  is  for  the  Jury  to 
say  what  weight  should  be  attached  to  It 
The  attempt  on  the  part  of  the  court  to  re- 
231  S.W.— 14 


an  issue  of  facts  arises  up<m  a  plea  of  not 
guilty  (Civil  Code,  S§  180,  182),  was  designed 
to  preserve  Inviolate  the  right  of  trial  by 
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jury  as  gaaraiiteed  by  the  Bill  of  Bights. 
We  take  the  following  excerpt  from  said 
opinion: 

"In  view  of  these  salutary  proTisioos  of  the 
Constitution  and  Criminal  Code  of  Practice, 
we  are  unable  to  conceive  of  a  case  in  which 
the  trial  court  would  be  authorized  to  instruct 
the  Jury  to  find  the  accused  truilty,  except  upon 
his  contession  of  guilt  by  formal  pleas  to  that 
effect,  made  in  open  court,  in  the  presence  of 
the  jury  selected  and  sworn  to  try  him.  In 
this  case,  though  a  demurrer  has  been  proper- 
ly sustained  to  the  appellant's  plea  in  bar,  his 
additional  plea  of  not  guilty  was  still  before 
the  court  and^  jury,  and,  as  we  have  already 
seen,  it  raised  an  issue  of  fact  to  be  tried  and 
determined  by  the  jury;  and  though  the  appel- 
lant introduced  no  proof,  and  tbat  of  the  com- 
monwealth clearly  established  his  guilt,  the 
jury  alone  were  authorized  to  declare  him 
guilty,  and  they  should  have  been  allowed  to 
perform  their  duty  under  proper  instructions, 
and  without  coercion  from  the  court.  They 
were  the  sole  judges  of  the  credibility  of  the 
witnesses,  and  of  the  weight  to  be  given  their 
testimony." 

To  the  same  efTect  see  6  Enc.  PI.  &  Pr.  689; 
16  C.  J.  937;  Gregory's  Criminal  I^w,  §  994, 
and  note  to  Konda  v.  United  States,  166  Fed. 
91,  92  0.  C.  A.  73,  found  in  22  L.  E.  A.  (N.  S.) 
305,  and  In  which  the  annotator  has  collated 
a  vast  number  of  authorities. 

The  present  indictment  was  brought  about 
by  the  act  of  appellant  in  felling  a  walnut 
tree  that  stood  at  the  corner  of  the  lot  of  tlie 
Methodist  parsonage  in  Greensburg,  where 
It  borders  on  a  public  alley.  There  were  five 
witnesses  on  each  side.  Those  who  testified 
for  the  commonwealth  were  of  the  opinion 
the  tree  belon^^od  to  the  parsonage  lot 
Among  the  witnesses  was  a  surveyor  whose 
testimony  is  thus  recorded  in  the  bill  of  ex- 
ceptions: 

"They  employed  me  to  come  and  run  the  line. 
We  started  at  the  Vaughn  corner  and  run  to 
Water  street,  and  then  we  surveyed  up  Wa- 
ter street  957  feet.  This  lacked  4  feet  of  get- 
ting to  the  spring  house." 

This  statement,  though  unintelligible  to  us, 
was  doubtless  understood  by  those  at  the 
trial  and  who  were  fauilUar  with  the  location 
of  the  spring  house.  However,  one  witness 
locates  the  spring  at  the  walnut  tree,  and  an- 
other says  the  survey  "left  the  tree  on  the 
parsonage  property." 

[6]  According  to  appellant's  proof  the  tree 
was  In  the  alley,  and  the  town  authorities 
had  ordered  Its  removal,  and  one  of  the 
town  trustees  assisted  appellant  in  catting 
down  the  tree.  There  was  a  sharp  conflict 
in  the  evidence,  making  it  peculiarly  one 
triable  by  a  Jury.  If  the  tree  was  in  the 
alley,  the  trustees  had  the  right  to  order  its 
removal.  This  was  pointed  out  in  Town  of 
Lagrange  v.  Overstreet,  141  Ky.  43,  132  S. 
W.  169,  31  L.  E.  A.  (N,  S.)  951,  where  the 


court  sustained  as  valid  an  ordinance  pro- 
viding for  the  reconstmctiaa  of  the  sidewalk 
of  Overstreef  8  property,  thereby  necessitat- 
ing the  removal  of  a  locost  tree  owned  by 
him  that  was  standing  In  the  sidewalk.  Al- 
though the  real  purpose  of  the  ordhianoe  waa 
to  secure  the  removal  of  the  tree,  the  court 
held  that,  unless  the  action  of  the  board  'vras 
unreasonable  or  arbitrary,  its  action  was  au- 
thorized by  the  statute.  Both  Lagrange  and 
Greensburg  are  cities  of  the  sixth  class. 

[7]  Whether  the  trustees  had  ordered  the 
removal  of  the  tree  and  whether  the  tree 
stood  in  the  alley  or  on  the  parsonage  lot 
are  matters  that  can  and  should  be  shown 
without  much  difficulty  and  in  sudi  a  man- 
ner as  to  remove  any  doubt  as  to  the  facts. 

For  the  reasons  stated,  the  Judgment  la 
reversed  tor  further  proceedings  consistent 
herewith. 


CINCINNATI,  N.  0.  &  T.  P.  R.  CO.  et  al.  v. 
OWSLEY. 

(Court  of  Appeals  of  Kentucky.    May  27. 
1921.) 

1.  Railroads  is=3356(3)— Trespassers  bscamlag 
licensees  by  user. 

The  mere  use  of  a  railroad  track  by  the 
public  does  not  convert  the  users  from  tres- 
passers into  licensees,  except  when  and  where 
the  use  is  habitual  by  such  large  numbers  of 
people  as  to  put  upon  the  company  the  duty 
of  anticipating  their  presence  on  the  track. 

2.  Railroads  <Ss>355(2)— Joint  ri«ht  In  passway. 

Where  track  leading  from  city  street  to  a 
mill  was  laid  longitudinally  in  what  was  an  open 
passway  if  not  a  public  street,  which  constitut- 
ed the  only  means  of  reaching  the  mill,  and  had 
been  used  for  such  purpose  prior  to  the  con- 
struction of  the  track  and  continuously  since 
the  construction  thereof,  and  where  such  track 
and  the  passway  were  partly  upon  the  property 
of  the  mill  company  and  partly  upon  the  prop- 
erty of  the  railroad  company,  buggy  driver,  who 
drove  along  track  to  the  mill  to  make  purchase 
thereat,  was  neither  a  trespasser  or  a  licensee, 
and  since  the  railroad  enjoyed  the  right  of  way 
jointly  with  the  public  it  was  required  to  keep  a 
lookout  to  avoid  injuring  persons  tbereon  at 
least  during  business  hours. 

3.  Negligence  €=>I36(9)— Contributory  negll- 
gence  for  Jnry. 

The  question  of  contiibatory  negligence  is 
usually  for  the  Jury,  and  it  is  only  when  th« 
evidence  leaves  no  room  for  differences  of  opin- 
ion among  reasonable  men  that  it  becomes  a 
matter  of  law  for  the  court. 

4.  Railroads  ^=>400( 1 2) —Contributory  negli- 
gence of  baggy  driver  on  mill  track  held  for 
Jury. 

Hill  customer,  driving  buggy  along  open 
passway  constituting  only  means  of  reaching 
mill  on  which  there  was  a  longitudinally  laid 
mill  track  used  merely  as  a  bousing  or  storage 
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track,  Btrack  by  a  string  of  freight  can  backed 
from  the  main  track  on  the  mill  track  into  the 
rear  of  her  buggy  while  sitting  in  buggy  with 
curtains  down,  talking  to  the  miller,  held  not 
contributorily  negligent  as  a  matter  of  law;'  the 
question  being  for  the  jury. 

5.  Railroads  is=>400(  14)— Negligence  under  last 
clear  chance  doctrine  held  for  Jury 

In  action  for  injuries  to  buggy  driver  struck 
on  infreqnently  used  mill  track  by  freight  train, 
the  applicability  of  the  last  clear  chance  doc- 
trine held  for  the  jury. 

6.  Damages  ^=»2I6(8)— Instruotlon  as  to  per- 
manent Impairment  of  earning  power  erro- 
neons.  In  absence  of  evidence  as  to  perma* 
nency  of  Injuries. 

In  personal  injury  action,  instruction  on 
measure  of  damages,  allowing  a  recovery  for 
permanent  impairment  of  earning  capacity,  in 
absence  of  evidence  that  injuries  were  perma- 
nent, AeM  erroneous. 

7.  Evidence  $=3554— Physician's  testimony  as 
to  a  certain  disease  Inadmissible,  In  absence 
of  showing  that  plalntilf  had  such  disease. 

In  personal  injury  action,  testimony  of 
physician  testifying  for  plaintiff  in  answer  to 
question  as  to  whether  plaintiff  had  received 
an  injury  to  her  nervous  system  that:  "She  has. 
Whether  it  will  last  or  not  I  don't  know;  some- 
times these  shocks  are  very  lasting;  sometimes 
there  is  traumatic  hysteria,  which  is  one  of  the 
worst  diseases  a  physician  is  called  on  to  treat" 
— held  improper  in  so  far  as  it  referred  to  trau- 
matic hysteria  there  being  no  evidence  that 
plaintiff  had  such  disease. 

8.  Appeal  and  error  «s3 1050(1) —  Erroneona 
admission  of  evidence  as  to  disease  In  person- 
al Injury  action  prejudicial  If  si20  of  venHot 
might  be  attributed  thereto. 

In  a  personal  injury  action,  erroneous  ad- 
mission of  physician's  testimony  as  to  a  cer- 
tain disease  which  plaintiff  was  not  shown  to 
have  suffered  from,  though  ordinarily  harmless, 
would  become  prejudicial  if  the  size  of  the 
verdict  might  be  attributed  thereto  because  not 
otherwise  justified  by  the  evidence. 

9.  Damages  «=s>l3l(l)  —  $1,500,  for  being 
bumped  around  In  buggy  struck  by  freight 
cars  withoat  visible  Injuries,  held  excessive. 

In  action  for  injuries  to  one  driving  a  buggy 
struck  by  train,  where  there  was  no  evidence 
that  the  driver  was  permanently  injured,  and 
where  she  testified  that  she  was  bumped  around 
three  or  (our  times  in  the  buggy  while  it  was 
being  demolished;  that  her  head  and  back 
were  hurt,  and  still  bothered  her  at  the  time 
of  the  trial;  that  she  walked  to  her  home,  a 
distance  of  about  three  miles,  immediately  after 
the  accident,  and  did  not  go  to  the  doctor  for 
some  five  or  six  days  thereafter;  that  she  had 
visited  the  doctor  bat  one  time,  and  the  doctor 
testified  that  she  saw  no  braises — verdict  of 
$1,GOO  hOd  excessive. 

Appeal     tnm     Circuit     Court,     Lincoln 
County; 

Action  by  MUlie  Ann  Owsley  against  the 
OindJinatl,   New   Orleans    ft   Texas    Pacific 


Railroad  Company  and  others.  Judgment 
for  plaintiff  and  defendants  appeaL  Bevers- 
ed  with  directions. 

John  OaMn,  of  Cincinnati,  Ohio,  K.  S. 
Alcorn,  of  Stanford,  and  Emmet  Puryear  and 
T.  J.  HUl,  both  of  Danville,  for  appellants. 

OT.ARKW,  J.  McKlnney  la  a  town  of  about 
500  inhabitants.  Its  Main  street,  running 
east  and  west,  is  Latersected  at  right  angles 
by  the  appellant  railroad  company's  main 
and  passing  tracks  and  a  spur  track  known 
in  this  record  as  the  mill  track.  The  passing 
track  and  the  mlU  track  join  the  main  track 
at  a  switch,  a  short  distance  south  of  Main 
street  The  mill  track  runs  nearly  parallel 
to  the  other  two  tracks  north  of  Main  street 
some  distance  past  the  McKinney  Mill  Com- 
pany's flourmlll,  which  Is  about  90  feet  north 
of  Main  street  and  faces  the  railroad  tracks. 
There  is  a  platform  across  the  entire  front 
of  the  miU,  which  is  at  Its  northern  end 
about  8  feet,  and  at  Its  southern  end  about 
5  feet  from  the  nearest  rail  of  the  mill  track. 

About  noon  on  November  25,  1818,  the  ap- 
pellee, driving  a  horse  and  buggy,  came  from 
her  home  In  the  country  to  cue  mill  for  some 
hour.  She  came  west  on  Main  street  across 
the  main  and  passing  tracks,  and  drove  north 
along  the  mill  track  to  a  x>oint  thereon  oir- 
posite  the  front  door  of  the  mill.  The  buggy 
top  was  up  and  the  curtains  were  down,  and 
while  she  was  sitting  In  the  buggy,  talking 
to  the  miller  about  the  flour,  the  defendant 
company's  local  freight  crew  backed  a  string 
of  cars  from  the  main  track  on  the  mill  track 
and  Into  the  rear  of  plaintiff's  buggy.  Seek- 
ing to  recover  for  injuries  alleged  to  have 
been  thus  sustained,  she  Instituted  this 
action,  and  this  is  an  appeal  by  the  defend- 
ants from  a  verdict  and  judgment  for  |1,500 
In  her  favor. 

The  grounds  urged  for  a  reversal  are  that 
the  court  erred  (1)  In  refusing  defendant;s 
motion  for  a  peremptory  Instruction,  (2)  in 
the  Instructions  given,  (3)  in  the  admission  of 
evidence,  and  (4)  that  the  verdict  is  excessive. 

1.  It  Is  contended  that  the  verdict  should 
have  been  directed  for  defendants  (a)  be- 
cause plaintiff  failed  to  prove  such  user  of 
the  trac^  as  made  her  a  licensee,  and  (b)  be- 
cause She  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

[1J  (a)  The  rule  Is  thoroughly  established 
that  the  mere  use  of  a  railroad  trade  by  the 
public  does  not  convert  the  users  from  tres- 
passers into  licensees,  except  when  and  where 
the  use  is  habitual  by  such  large  numbers' 
of  people  as  to  put  upon  the  company  the 
duty  of  anticipating  their  presence  on  the 
tra<^.  Adkins'  Administrator  v.  Big  Sandy 
ft  Cumberland  Ballroad  Company  et  aL,  147 
Ky.  30,  14S  S.  W.  764;  Cheaspeake  &  Ohio 
Railway  Co.  v.  Wamock's  Adm'r,  150  Ky. ' 
74,  150  S.  W.  29;  Oorder's  Adm'r  v.  C.  N. 
O.  ft  T.  P.  R.  R.  Co.  et  al.,  165  Ky.  536,  159 
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S.  W.  1144;  C.  &.  O.  R.  R.  Co.  r.  Dawaon'a 
Adm'r,  158  Ky.  296,  167  8,  W.  126;  C.  & 
O.  R.  R.  Co.  V.  Berry'B  Adm'r,  164  Ky.  280, 
175  S.  W.  840. 

[2]  PlalntlfF's  proof  does  not  Show  tiie 
number  of  persons  nslng  the  track  at  the 
place  of  the  accident,  and  it  is  from  this 
fact,  counsel  for  defendants  argne  she  had 
not  proven  herself  a  licensee  under  the  above 
rule,  and  this  is  probably  true;  but  that  rule 
is  not  applicable  to  the  lacts  of  this  case. 
Plaintiff  was  In  no  sense  a  licensee  upon  de- 
fendant's track,  whose  right  to  the  protection 
of  a  lookout  duty  depended  upon  ber  con- 
version from  a  trespasser.  Upon  her  evi- 
dence, which  was  not  contradicted  by  any 
witness  for  defendant,  she  had  as  much  right 
in  her  buggy  at  the  place  of  the  accident 
as  did  the  defendants  with  their  train.  The 
uncbntradlcted  evidence  is -that  this  mill 
track  is  laid  longitudinally  In  an  open  pass- 
way  (if  not  a  public  street  of  the  town)  that 
leads  from  Main  street  totbenrUl;  that  same 
Is  now  and  always  has  been  the  only  means 
of  reaching  the  mill;  that  It  was  so  used 
before  the  railroad  was  constructed,  and  has 
been  habitually  and  constantly  so  used  since 
by  all  members  of  the  public  having  business 
at  the  mill ;  that  the  mill  track  and  the  pass- 
way  are  partly  upon  the  property  of  the  mill 
company  and  partly  upon  the  property  of  the 
railroad  company. 

We  held  In  Southern  Ry.  In  Ky.  v.  Cap- 
linger's  Adm'r,  151  Ky.  749,  152  S.  W.  947, 

49  L.  R.  A.  (N.  S.)  660,  that, 

"Railway  companies  that  have  been  privileged 
to  lay  tracks  and  run  engines  and  trains  in 
streets  of  cities  and  towns  are  obliged  at  all 
times  of  the  day  and  night  to  anadpate  the 
presence  of  travelers  on  the  street  and  to  take 
such  preoantions  relating  to  speed  warning  and 
lookout  as  may  be  reasonably  sufficient  to  avoid 
injury  to  them." 

'  This  is  because  at  such  places  the  rail- 
road company  has  not  the  exclusive  right 
of  way,  but  enjoys  It  Jointly  with  the  publia 

50  upon  the  evidence  here  the  defendant 
has  not  the  exluslve  right  of  way  over  the 
land  upon  which  this;  mill  track  Is  located 
by  only  a  Joint  rlgnt  of  use  with  the;  mill 
company  and  that  section  of  the  public  hav- 
ing business  at  the  mill.  Hence,  applying 
the  very  same  principles  as  were  applied  In 
the  Capllnger  Case  to  the  slightly  different, 
but  entirely  analogous,  facts  of  this  case, 
there  can  be  no  doubt  that  defendants  In 
their  use  of  this  track  owed  to  that  section 
of  the  public  having  business  with  the  mill, 
of  which  plaintiff  was  a  member  at  the 
time  of  the  accident,  a  lookout  duty  during 
business  hours  at  least,  and  the  court  did 
not  err  In  refusing  to  direct  a  verdict  upon 
the  theory  she  was  a  trespasser. 

[3-S]  (b)  The  question  of  contributory  neg- 
ligence is  usually  for  the  Jury.  It  is  only 
when  the  evidence  leaves  no  room  for  dif- 
ferences of  opinion  am<mg  reasonable  men 


that  it  becomes  a  matter  of  law  for  the  court. 
This  mill  track  touched  the  other  tracks  only 
at  its  northern  end,  and  was  used  merely  as 
a  housing  or  storage  track.  The  extent  of 
Its  use  by  the  defendant  Is  not  shown,  but, 
Delng  located  and  used  as  above  Indicated, 
it  certainly  Is  not  such  a  track  as  we  may 
assume  was  used  constantly  or  frequently  by 
the  defendants.  In  fact  a  contrary  presump- 
tion would  seem  to  be  more  reasonable ;  and, 
under  all  the  circumstances  proven  In  this 
case,  we  do  not  think  It  can  be  said  that 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of,  law.  But  evea  It  it 
might  be  conceded  that  she  was  thus  negli- 
gent, she  was  nevertheless  entitled  to  have 
her  case  go  to  the  Jury  under  the  last  clear 
chance  doctrine,  since  there  Is  much  evidence; 
practically  uncontradicted,  that  hei<  peril 
could  easily  have  been  discovered  and  her  in* 
Juries  avoided  had  defendants  maintained  a 
lookout  on  the  rear  of  the  backing  train, 
as  was  their  duty.  Hence  the  court  did  not 
err  in  overruling  the  motion  for  a  directed 
verdict 

[6]  2.  The  criticism  of  the  first  instmctlun 
given  by  the  court  is  based  upon  the  assump- 
tion that  plaintiff's  right  of  recovery  was  de- 
pend»it  upon  her  status  as  a  licensee  on  the 
track  as  a  result  of  the  habitual  use  of  same 
by  large  numbers  of  the  pnblic,  and  has  no 
pertinency  under  our  view  of  her  relation- 
ship to  the  defendants  in  the  use  of  the  track. 
The  criticism  of  the  instruction  upon  the 
measure  of  damages  is  more  serious,  in  that 
It  allowed  a  recovery  for  any  permanent 
Impalrinent  of  her  power  to  earn  money 
when  there  was  no  evidence  that  her  Injuries 
are  permanent.  This  was  error  of  course, 
and  that  it  was  prejudicial  Is  probable,  as 
will  appear  when  we  come  to  consider  the 
complaint  that  the  verdict  Is  excessive. 

[7,  t]  3.  Dr.  Carpenter,  testifying  for  plain- 
tiff, was  asked,  over  the  defendants'  objec- 
tion and  exception,  "Has  she  received  au  in- 
Jury  to  her  nervous  system?"  and  answered: 

"She  has.  Whether  it  will  last  or  not  I  don't 
know  sometimes  these  shocks  are  very  lasting; 
sometimes  there  is  traumatic  hysteria,  which  is 
one  of  the  worst  diseases  a  physician  is  called 
on  to  treat" 

Defendants  asked  to  have  this  testimony 
excluded,  which  the  court  refused  to  do.  The 
form  of  the  question  Is  objectionable,  and 
that  part  of  the  answer  should  have  been 
excluded  which  refers  to  traumatic  hysteria, 
since  there  was  no  evidence  that  plaintiff 
had  any  such  disease.  This  error  seemingly 
trivial  and  ordinarily  harmless,  would  become 
prejudicial  like  the  one  Just  refermd  to 
above,  if  the  size  of  the  verdict  might  be 
attributed  thereto,  because  not  otherwise  Jos- 
tlfied  by  the  evidence. 

.[f]  4.  The  evidence  is  not  at  all  satisfac- 
tory that  the  plaintiff  was  seriously  or  sub- 
stantially injured.  There  Is  no  evidence 
whatever  that  she  has  been  permanoitly  In- 
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Jnred.  She  states  that  she  was  bnmped 
around  three  or  four  times  In  the  buggy 
while  It  was  being  demolished;  that  her 
head  and  back  were  hart,  and  still  bothered 
her  at  the  time  of  the  triaL  She  walked 
to  her  home,  a  distance  of  about  three  miles. 
Immediately  after  the  accident,  and  did  not 
go  to  a  doctor  for  some  five  or  sis  days  there- 
after, and  but  the  one  time.  The  doctor 
testifies  that  »be  saw  no  bruises  of  any  kind, 
that  the  pupils  of  plaintiff's  eyes  were  en- 
larged, that  she  was  nervous  and  trembling, 
and  that  she  would  probably  be  more  easily 
Bhocked  now  than  she  would  have  been  be- 
fore the  acddeut,  but  the  effect  of  the  doc- 
tor's testimony  as  to  the  extent  of  the  injury 
1»  very  much  lessened  by  her  practical  ad- 
mission upon  cross-examination  that  the 
plaintiff  was  more  frightened  than  hurt  by 
the  accident. 

We  are  therefore  of  the  opinion  that  the 
size  of  the  verdict  must  be  ascribed  to  pas- 
sion and  prejudice,  unless  it  may  be  account- 
ed for  by  the  errors  above  pointed  out,  both 
of  which  indicated  a  permanent  injury  not 
proven.  In  either  event  a  reversal  must  be 
ordered. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  grant  defendants  a  new  trial 
and  for  proceedings  consistent  herewith. 


4.  Divorce  ®=»20t— Court  had  Jurisdiction  on 
appeal  of  question  of  alimony,  where  de- 
fendant entered  appearance  pending  appeal. 

Where  defendlmt  in  divorce  suit,  while 
brought  before  the  Court  of  Appeals  on  a 
warning  order,  bad  entered  his  appearance  by 
filing  a  written  stipulation  during  the  pen- 
dency of  the  appeal,  the  court  had  jurisdic- 
tion to  determine  the  question  of  ahmony. 

5.  Divorce  ®7>227(2),  240(5),  308— Wife  held 
entitled  to  $25  allowance,  $15  allowance  for 
child,  and  $25  attorney's  foe. 

Where  the  husband  at  the  time  of  the  di- 
vorce suit  was  capable  of  earning  and  was 
earning  $200  a  month,  and  owned  a  farm  val- 
ued between  $1,000  and  $1,600,  the  wife  was 
entitled  to  an  allowance  of  $25  a  month  for  her 
maintenance,  $15  a  month  for  the  mainte- 
nance of  a  child  allotted  to  her,  and  $25  for 
attorney's  fee. 

Appeal  from  Circuit  Court,  Boyd  County. 

Suit  by  Clara  B.  McKee  against  Harlan  Mc- 
Eee.  From  a  Judgment  giving  her  insuffi- 
cient relief,  plaintiff  appeals.  Reversed,  with 
directions. 

J.  F.  Stewart,  of  Ashland,  for  appellant 

THOMAS,  J.  The  appellant  and  plaintiff 
below,  Clara  B.  McKee,  sued  the  appellee  and 
defendant  below,  Harlan  McKee,  in  the  Boyd 
circuit  court,  to  obtain  Judgment  against  him 
for  a  divorce,  for  alimony,  and  for  the  custody 
of  their  two  infant  children,  Elmer  McKee 
and  Gamett  McKee,  whose  ages  are  seven  and 
two  years,  respectively.  After  the  taking  of 
testimony  hy  plaintiff  only  the  cause  was 
submitted,  and  the  court  rendered  Judgment, 
in  which  It  dismissed  the  petition  for  alimony 
and  for  an  absolute  divorce,  but  decreed  a 
divorce  a  mensa  et  thoro,  and  plaintiff  was 
given  the  custody  of  the  younger  child,  Gar- 
nett  McKee,  and  she  was  allowed  $15  per 
month  for  its  support,  which  the  defendant 
was  ordered  to  pay  at  the  Ist  of  each  month 
beginning  July  1,  1919,  and  defendant  was 
adjudged  to  pay  the  cost  of  the  litigation 
including  an  allowance  of  $25  to  plaintiff's 
attorney.  The  defendant  was  adjudged  the 
custody  of  the  older  child,  Elmer  McICee. 
From  that  judgment  plaintiff  appeals,  insist- 
ing that  the  court  erred  In  not  granting  to 
her  an  absolute  divorce,  in  disallowing  her 
alimony,  in  giving  to  defendant  the  custody 
of  Elmer  McKee,  and  in  making  an  insuffi- 
cient allowance  to  her  attorney. 

The  grounds  relied  on  In  the  petition  for 
tlie  procurement  of  the  divorce  are:  (1) 
Six  months'  cruel  and  inhuman  behavior 
toward  plaintiff,  in  such  a  manner  as  to  In- 
dicate a  settled  aversiOQ  toward  her  and 
to  permanently  destroy  her  peace  and  hap- 
piness;   and  (2)  such  cruel  beating  and  In- 

_      _  J^^'y  **>  '^^  person  of  plaintiff  by  the  defend- 

divorce  action  on  ground  of  crneVand  inhuman  |  «"*  as   indicates   an   outrageous   temper  in 
'treatment.  1  him  and  probable  danger  to  hor  life  or  danger 
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<Conrt    of   Appeals   of   Eentncky. 
1921.) 


May   27, 


1.  Dlvorc*4=>27(l8)— Taatlmony  as  to  numer- 
ou»  quarrels  not  sufficient  to  establish  cruol 
and  Inhuman  treatment. 

In  wife's  divorce  action,  testimony  as  to 
numerous  quarrels  is  insufficient,  standing 
alone,  I  to  establish  cmel  and  Inhuman  treat- 
ment. 

2.  Dhrorce  «=>I30— Evidaaoa  held  to  aotabllsh 
wife's  right  to  an  absolute  divorce  for  cruel 
and  iflhuman  treatment. 

In  wife's  divorce  suit,  evidence  that  hus- 
band struck  and  whipped  wife,  and  pulled  out 
her  hair,  held  sufficient  to  establish  her  right 
to  an  absolute  divorce  for  cruel  and  inhuman 
treatment,  as  against  husband's  contention  that 
his  acts  were  in  self-defense. 

3.  Divorce  «=3l30— Right  to  inflict  corporal 
punishment  on  other  spouse  In  self-defense 
must  be  clearly  established. 

The  right  of  one  spouse  to  inflict  corporal 
punishment  on  the  other  in  absolutely  neces- 
sary defense  of  himself  or  some  member  of 
the  family  must  be  clearly  established  to  justify 
such    corporal   punishment   in   other    spouse's 
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of  Buffering  great  bodily  Injury  from  ber 
remaining  with  him.  The  petition  alleged 
that  plaintiff  was  a  healthy,  able-bodied 
young  man,  and  was  capable  of  earning  and 
waa  earning  at  the  time  of  the  filing  of  the 
Bult  |200  per  month,  and  that  he  owned  a 
farm  in  the  state  of  Ohio  valued  at  between 
$1,000  and  $1,600.  The  answer  denied  the 
grounds  of  divorce,  and  put  In  Issue  the  right 
of  plaintiff  to  the  custody  of  'the  children; 
but  the  averments  relating  to  the  financial 
standing  and  ability  of  defendant  were  un- 
dented. 

From  the  admissions  In  the  pleadings,  and 
from  the  uncontroverted  testimony  in  the 
case,  it  appears  that  plaintiff  at  the  time  of 
giving  her  deposition  in  March,  1919,  was  24 
years  of  age,  having  married  in  1911,  when 
she  was  only  17  years  of  age.  The  defend- 
ant is  a  few  years  her  senior.  The  parties 
lived  together  on  a  farm  in  Ohio,  near  the 
city  of  Ironton,  until  about  the  Ist  of  De- 
cember, 1917,  when  they  moved  to  Ashland, 
Ey.,  where  defendant  procured  a  position 
with  a  railroad  company  at  a  salary  of  $200 
per  month,  and  where  the  parties  continued 
to  reside  until  the  separation  on  December 
4,  191&  The  farm  in  Ohio,  worth  at  least 
$1,260,  is  still  owned  by  defendant.  Both  of 
the  parties  appear  to  be  reasonably  indus- 
trious, and  to  have  performed  their  re- 
spective duties  in  establishing,  providing 
for,  and  maintaining  the  material  necessities 
of  the  home;  but  defendant  was  more  or  less 
exacting  in  regard  to  the  personal  expenses 
of  his  wife,  even  to  the  degree  of  penurious- 
ness,  and  he  was  quite  demanding  of  her  as 
to  the  purposes  for  which  she  would  expend 
the  few  and  small  amounts  of  money  with 
which  he  would  intrust  her.  She  does  not 
seem  to  have  been  lavish  in  her  desires  for 
dress ;  but,  whether  so  or  not,  she  was  by  no 
means  gratified  in  that  respect. 

Defendant  also  appears  to  have  harbored 
an  unfounded  Jealousy  toward  plaintiff,  and 
he  criticized  her  because,  as  he  claimed,  she 
would  not  wear  in  his  presence  a  cheap  hat 
which  he  admired,  and  which  she  had  made 
by  covering  a  frame  costing  only  10  cents. 
He  likewise  became  incensed  because  his 
wife  attended  a  neighbor  while  in  childbirth, 
and  he  became  very  much  enraged  when  bis 
wife  exhibited  to  him  an  anonymous  letter 
stating  that  he,  on  some  of  the  numerous 
nights  while  away  from  home  late,  was  in 
company  with  some  lewd  women;  and  he 
very  much  objected  to  her  taking  in  sewing 
for  some  neighbors  whereby  she  could  obtain 
some  extra  pin  money,  and  which  does  not 
appear  to  have  Interfered  in  the  least  with 
her  attention  to  her  household  duties.  De- 
fendant, whUe  living  upon  the  farm,  spent 
the  greater  portion  of  many  nights  away 
from  home  fox  hunting,  and  he  indulged  In 
the  same  practice  of  absenting  himself  from 
home  at  night  after  their  removal  to  Ashland. 


In  addition,  It  appears  that  defendant  at 
times  during  his  married  Ufe  was  addicted  to 
the  drinking  habit,  and  to  make  matters 
worae  plaintiff  herself  is  shown  to  have  poa- 
sessed  what  the  witnesses  called  "a  bi^ti 
temper." 

[1,2]  As  stated,  the  facts  down  to  tbils 
point  are  either  admitted  or  proven  by  un- 
contradicted testimony.  The  only  contra- 
riety in  the  tAtimony  (which,  according  to 
our  view.  Is  slight)  is  In  that  part  of  it  re- 
lating to  the  acts  of  cruelty  on  the  part  of 
defendant  as  furnishing  the  grounds  for 
divorce.  He  admits  in  his  testimony  numer- 
ous quarrels  with  his  wife,  but  which  stand- 
ing alone,  would  be  insufficient  to  establtsli 
the  charges  against  him;  but  his  conduct, 
according  to  bis  own  testimony,  did  not  stop 
with  quarreling  alone,  for  on  one  occasion, 
which  was  two  days  before  the  separation, 
he  struck  plaintiff  in  the  face  with  his  fist 
and  knocked  her  on  the  floor,  where  she  re- 
mained unconscious  for  some  minutes,  and 
caused  her  nose  to  Weed  freely  and  caused 
her  to  wear  a  black  eye  for  more  than  a 
month.  He  applied  to  her  vile  names,  and 
on  another  occasion,  prior  to  the  last  one, 
he  corporally  punished  her  and  pulled  from 
her  head  a  large  quannty  of  hair.  It  Is  also 
shown  by  her  testimony,  and  not  denied  by 
him,  that  he  would  brutally  treat  the  chil- 
dren and  he  beat  one  of  them  at  one  time 
to  such  an  extent  that  its  back  was  blistered 
for  days,  and  plaintiff  came  in  for  her  share 
of  denunciation  for  protesting  against  the 
child's  treatment  The  wife  testified,  and  it 
stands  uncontradicted,  that  on  a  number  of 
occasions  defendant  would  say  to  her  that 
he  had  no  affection  for  her,  and  that  there 
were  a  number  of  women  in  Ashland  that 
treated  him  better  than  she  did.  She  also 
testified  that— 

"I  went  over  to  Mrs.  Clark's  to  get  some 
goods  to  make  her  gome  dresses,  and  when  he 
saw  them  be  came  and  struck  me,  and  said  he- 
would  kill  me.  He  knocked  me,  and  when  I 
came  to  he  said  I  bad  no  witness  to  prove  it 
after  he  bad  whipped  me." 

She  testified  that,  while  drinking,  defend- 
ant would  choke  her  until  her  breath  was 
nearly  gone.  Defendant  admits  stitklng 
plaintiff,  and  also  admits  pulling  out  her 
tiair:  but  he  claims  that  he  did  so  in  self- 
defense. 

[S]  Our  examination  of  the  testimony  fails 
to  support  his  excuse  for  his  conduct.  We 
are  not  prepared  to  say  that  one  spouse  may 
never  Inflict  corporal  punishment  upon  the 
other  in  the  absolutely  necessary  defense  of 
himself  or  herself  or  some  member  of  the 
family;  but  the  testimony  should  clearly 
establish  the  right  to  do  so,  which  is  by  no 
means  true  in  this  case.  On  the  contrary, 
according  to  the  testimony  of  plaintiff,  each 
of  the  difficulties  and  each  of  the  cruel  pun- 
ishments of  her  by  her  husband  was  without 
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e^ccnse,  and  we  are  by  no  means  conTlnced 
from  the  testimony  of  defendant  himBelf  that 
he  was  blameless,  since  his  petty  Jealousies 
and  his  exacting  disposition,  according  to 
his  own  theory  seem  to  have  been  at  the  bot- 
tom 4tf  the  trouble. 

Another  circumstance,  not  to  be  overlook- 
ed. Is  that  on  two  prior  occasions,  after  re- 
ceiving physical  chastisement,  plaintiff  sued 
defendant  for  the  same  relief  she  seeks  in 
this  action.  On  each  occasion  the  suits  were 
dismissed  at  bis  solicitation  as  be  admits, 
and  upon  bis  promise,  as  testified  to  by  plain- 
tiff, that  be  would  reform  his  future  con- 
duct toward  her.  On  one  of  the  occasions, 
after  the  dismissal  of  the  suit,  he  claimed  to 
have  been  religiously  converted;  but  In  a  few 
weeks  be  resumed  bis  old  coarse  and  when 
plaiutiO  reminded  him  of  liis  conversion  be 
became  offended,  because  she  "ridiculed  his 
religion."  We  recite  these  circumstances,  as 
showing  that  defendant's  insinuation  of  en- 
tire blame  on  the  part  of  plaintiff  can  scarce- 
ly be  true;  for,  if  so,  be  would  have  liardly 
pursued  the  uuiatural  course  of  seeking  her 
return  to  Iilm,  and  the  dismissal  of  the  prior 
suits  on  each  of  those  two  occasions. 

^e  high  temper  of  plaintilT  was  an  un- 
fortunate fact,  but  it  was  one  that  defend- 
ant should  have  taken  into  consideration  in 
his  treatment  of  and  bis  dealings  with  and 
demeanor  toward  her,  and  to  have  tempered 
them,  even  to  exhaustion,  with  all  the  gen- 
tility and  kindness  due  from  a  husband  to 
a  member  of  his  family,  especially  his  wife. 
At  any  rate  her  temper,  howsoever  bad, 
would  not  alone  authorize  him  to  resort  to 
the  lafllction  of  corporal  punishment  upon  her 
In  order  to  "put  her  under  his  thumb,"  as 
testified  to  by  the  plaintiff,  and  not  denied 
by  defendant.  From  the  testimony  In  this 
record  we  entertain  no  doubt  tliat,  if  de- 
fendant had  freed  himself  of  the  faults  and 
foibles  hereinbefore  referred  to,  and  had  ex- 
ercised that  patience,  gentleness,  and  kind- 
ness toward  defendant,  whlcb  is  due  from  a 
husband  to  bis  wife,  followed  by  even  a 
modicum  of  affection,  instead  of  a  renuncia- 
tion of  it,  the  matrimonial  bark  would  still 
be  sailing  on  smooth  waters,  instead  of  being 
wrecked  by  the  tempestuous  storms  which 
we  think  the  testimony  shows  were  generated 
by  him.  Entertaining  this  view,  it  results 
that  the  court  was  in  error  in  dismissing 
plaintiff's  petition  and  in  refusing  to  grant 
ber  a  divorce. 

[4,  t]  While  defendant. was  brought  before 
this  court  on  a  warning  order,  be  had  enter- 
ed his  appearance  by  filing  a  written  stipula- 
tion during  the  pendency  of  the  appeal,  and 
we  therefore  have  jurisdiction  to  determine 
tbe  question  of  alimony.  From  the  admitted 
tacts  as  to  defendant's  earning  capacity,  and 
considering  the  property  be  owns.  It  Is  easily 


for  the  maintenance  of  defendant  and  the 
$15  per  month  for  maintenance  of  the  child 
allotted  to  ber,  making  a  total  sum  of  $40 
per  month,  is  exceedingly  reasonable,  and 
by  the  same  token  we  conclude  that  plain- 
tiff's attorney  should  be  allowed  an  addition- 
al sum  of  $25. 

The  testimony  In  the  record  is  not  suflB- 
cient  to  show  any  error  In  the  judgment  con- 
cerning the  custody  of  the  children,  and  that 
portion  of  it  will  not  be  disturbed. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  as  herein 
Indicated,  and  to  retain  the  case  on  the 
docket,  80  that  the  questions  of  alimony 
and  the  custody  of  the  children  may  be  re- 
adjusted, according  to  future  alterations  in 
conditions,  If  any. 


GROVE  LODGE  NO.  274,  I.  0.  0.  F,  v.  FI- 
DELITY PHENIX  INS.  CO. 

(Court  of  Appeals  of  Kentucky.    May  27, 1921.) 

1.  Appeal  and  error  ^=3302 (5)— Objection  that 
verdict  Is  contrary  to  law  does  not  raise  er- 
ror In  giving  and  refusing  Instructions. 

To  say  In  a  motion  for  a  new  trial  that  a 
verdict  "is  contrary  to  law"  is  too  general,  and 
will  not  raise  tbe  error,  if  any,  in  giving  and 
refusing  instructions. 

2.  Insurance  (8=>92— Evldenoa  held  not  to  thow 
agency  for  defendant  insurer. 

In  action  for  fire  loss,  evidence  held  not  to 
show  that  person  claimed  to  have  acted  for  in- 
surer in  making  parol  insurance  contract  was 
insurer's  agent. 

3.  Principal  and  agent  <s=»2l— Agency  may  be 
shewn  by  agent's  testimony. 

While  the  declarations  of  an  agent  made 
oat  of  court  (nay  not  be  proven  to  estabUsh  bis 
agency,  his  testimony  in  court  is  competent  as 
to  the  fact  of  his  agency. 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  Grove  Lodge  No.  274,  I.  O.  O.  F., 
against  the  Fidelity  Phenlx  Insurance  Com- 
pany. From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

J.  G.  Vallandlngham,  of  Owenton,  for  ap- 
pellant. 

J.  W.  Cammack  and  Cammack  ft  Baker, 
all  of  Owenton,  for  appellee. 

THOMAS,  3.  Appellant  lodge,  plaintiff  be- 
low, sued  the  appellee  and  defendant  below. 
Insurance  company,  to  recover  $600.  It  was 
alleged  In  the  petition  that  plaintiff  held  a 
contract  with  defendant  whereby  the  latter 
agreed  to  insure  and  indemnify  plaintiff 
against  damage  or  loss  produced  by  fire  to 
its  lodge  building  and  its  paraphernalia  and 


apparent  that  an  allowance  of  $25  per  month   furniture  therein,  located  In  the  village  of 
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Poplar  Grove  In  Owen  cotinty.  The  lodge 
room  owned  by  plaintiff  was  the  second  Btory 
of  a  frame  building,  the  flrBt  story  of  which 
was  occupied  by  a  Mr.  Slaughter  as  a  dealer 
In  general  merchandise.  It  was  alleged  that 
the  contract  was  entered  into  on  June  12, 
1917,  and  that  on  the  20th  of  that  month 
the  property  was  destroyed  by  fire,  and  that 
defendant  denied  all  liability,  and  refused  to 
pay  any  part  of  the  insurance,  although  it 
bad  been  notified  of  the  loss.  The  answer 
was  a  denial  of  all  the  affirmative  allega- 
tions made  in  the  petition,  and  after  evi- 
dence heard  the  jnry,  under  the  instructions 
of  the  court,  of  which  no  complaint  is  made 
in  the  moticm  and  grounds  for  a  new  trial, 
returned  a  verdict  in  favor  of  defendant, 
followed  by  a  Judgment,  dismissing  the  peti- 
tion, of  which  plaintiff  makes  complaint  on 
this  appeal. 

[1]  To  say  In  a  motion  for  a  new  trial  that 
a  verdict  "Is  contrary  to  law"  is  too  general, 
and  will  not  raise  the  error,  if  any,  in  giving 
and  refusing  instructions.  American  Credit 
Co.'v.  National  Clothing  Co.,  122  S.  W.  840; 
Charles  Taylor  Sons  Co.  v.  Hunt,  163  Ky. 
120,  173  S.  W.  333;  Nicholson  v.  Patrick,  160 
Ky.  674,  170  S.  W.  20.  But  if  the  motion  in 
this  case  had  been  sufficiently  specific  to  raise 
the  question,  there  could  be  no  reversal  be- 
cause of  any  error  in  the  Instmctions,  since 
they  submitted  to  the  jnry  in  appropriate 
language  the  issues:  (a)  The  supposed  au- 
thority of  J.  F.  Brock,  the  alleged  agent, 
through  whom  the  insurance  contract  was  al- 
leged to  have  been  procured ;  and  (b)  wheth- 
er he,  as  sncb  alleged  agent,  made  the  con- 
tract with  plaintiff  in  such  a  way  as  to  bind 
defendant 

[2]  Briefly  noticing  issue  (a),  the  testimony 
in  the  case  leaves  no  doubt  in  our  minds  that, 
as  between  himself  and  the  defendant  com- 
pany. Brock  was  not  Its  agent  In  fact  it  is 
proven  by  a  high  officer  of  the  defendant 
who  appoints  all  of  its  agents  in  the  terri- 
tory of  which  Kentucky  is  a  part,  that  Brock 
was  not  i>or  had  be  ever  been,  defendant's 
agent  to  solicit  or  procure  insurance.  He 
held  no  commission  or  authority  from  the 
company,  which,  according  to  the  testimony, 
was  Invariably  given  to  its  appointed  agents. 
However,  the  defendant  might  be  liable  to 
members  of  the  pubUc  for  the  acts  of  Brock, 
if  it  held  him  out  as  its  agent  and  dealt  with 
him  in  such  a  manner  as  to  induce  the  belief 
that  he  was  authorized  to  represent  it  in  ne- 
gotiating for  and  procuring  insurance.  The 
only  evidence  upon  this  point  was  the  testi- 
mony of  Brock,  who  stated  without  quali- 
fication that  he  was  an  agent  of  defendant; 
but,  curiously  enough,  it  is  not  shown,  even 
by  himself,  that  he  ever  wrote  a  policy  or 
that  he  did  anything  more  than  to  assist  the 
local  agent  at  Owenton,  Ky.,  in  procuring 
some  local  risks  in  his  neighborhood,  for 
which  the  local  agent  paid  him  an  agreed 
percentage  of  the  premium.    It  furthermore 


appears  that  a  Mr.  Konper,  who  was  some 
sort  of  general  agent  for  the  territory,  car- 
ried Brock  with  him  on  one  or  two  occasions 
to  see  certain  proposed  risks  in  the  neighbor- 
hood, and  to  assist  him  In  procuring  the  In- 
surance thereon,  but  this  occurred  in  tlie 
fall  after  the  summer  in  which  the  cmitract 
sued  on  was  allied  to  have  been  made. 
Brock  says  that  he  was  a  member  of  the 
lodge,  and  that  either  on  the  2d  or  the  9tb 
day  of  June,  1917,  the  question  of  Insuring 
defendant's  projperty  came  up  in  meeting,  and 
that  he  then  and  there  agreed  to  the  con- 
tract sued  on,  and  further  agreed  that  plain- 
tiff  shonld  have  30  days  in  which  to  pay  tbe 
premium  of  $15.  Notwithstanding  his  ex- 
press testimony  to  tliat  effect  he  wrote  a 
letter  to  the  defendant's  agent  at  Owenton 
on  June  12,  In  whicb  he  said: 

"Inclosed  find  papers  so  yon  can  copy  ap- 
plications for  storeroom  and  for  hall.  Maybe 
you  can  get  enough  out  of  what  I  have  down 
to  know  what  they  want  What  la  tbe  cause 
of  taking  80  long  to  get  the  policies?  The  first 
time  I  am  in  town,  I  will  come  in  and  see  you. 
Date  these'  poUdeg  the  15th,  as  that  is  when 
the  others  expire." 

With  the  letter  he  Inclosed  a  form  for 
$250  insurance  on  the  storeroom,  or  first 
story  of  the  building,  $500  on  the  second 
story,  and  $100  on  Its  contents.  The  agent, 
Duvall,  testified  that  he  answered  that  letter 
on  the  15th  of  June,  which  was  the  same  day 
he  received  it,  and  stated  to  Brock,  in  sub- 
stance, that  he  had  declined  insurance  on 
that  building  a  number  of  times,  and  also 
said: 

"I  would  be  very  glad  to  place  this  business 
for  yon  if  I  could,  but  it  is  simply  impossible, 
as  I  haven't  a  company," 

It  is  true  that  Brock  says  he  did  not  re- 
ceive that  letter,  but  the  one  he  wrote  to 
the  agent  clearly  shows  that  he  did  not  have 
authority  to  issue  policies,  nor  to  bind  the 
defendant  by  contract  and  there  is  ample 
testimony  in  the  case  to  show  that  neither 
the  company  nor  any  of  Its  agents  had  done 
any  act  to  induce  the  belief  that  Brock  was 
authorized  to  bind  the  company  by  oral  con- 
tract without  the  issuance  of  a  policy,  or  to 
do  anything  more  than  take  an  application 
for  a  policy ;  it  being  doubtful  if  their  prior 
relations  with  him  were  such  as  to  inspire 
the  belief  that  he  even  had  authority  to  take 
applications.  The  extent  of  the  negotiations 
between  defendant's  agent  at  Owenton,  with 
and  through  whom  all  insurance  contracts 
had  to  be  effected,  and  Brock,  seems  to  be 
that  the  agent  agreed  with  the  latter  to  pay 
tiim  for  all  insurance  which  he  solicited  and 
secured  for  the  agent  and  we  think  such 
one  would  not  possess  the  apparent  authority 
to  waive  all  of  the  proven  universal  methods 
of  procuring  a  policy  and  to  bind  the  com- 
pany upon  a  verbal  contract  of  insurance 
contrary  to  such  methods.   At  any  rate,  those 
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Issaes  were  sabmltted  to  the  Jnry,  as  stated, 
aod  It  on  sufficient  evidence  determined  them 
against  plaintiff. 

[3]  It  is  said,  bowever,  tbat  tbe  coart  erred 
In  permitting  Duvall  to  testify  as  to  tbe 
fact  of  his  agency,  but  there  is  no  merit  In 
this  contenticm.  The  rule  which  counsel  for 
plaintiff  seeks  to  invoke  is  that  the  declara- 
tions of  an  agent  made  out  of  court  may  not 
be  proven  to  establish  his  agency,  but  the 
rule  does  not  go  to  the  extent  of  disqualify- 
lug  a  supposed  agent  from  testifying  in  court 
as, to  the  fact  of  his  agency.  Peyton  v.  Old 
Woolen  Mills,  122  Ky.  361,  91  S.  W.  719.  28 
Ky.  Law  Rep.  1303;  Rice  &  Hutchins'  Co. 
T.  3.  W.  Croghan  &  Co.,  169  Ky.  450,  184  S. 
W.  374 ;  Califwnia  Insurance  Co.  t.  Settle, 
162  Ky.  82, 172  S.  W.  119;  Etbington  r.  Rl«g, 
ITS  Kj.  866,  191  S.  W.  98.  If,  however,  we 
ahonld  apply  the  rule  as  contended  for,  it 
would  operate  in  this  case  more  to  tbe  detri- 
ment of  plaintiff  than  to  defendant,  since 
the  strongest  evidence  of  tbe  alleged  agency 
«f  Brock  is  bis  own  testimony. 

Finding  no  prejudicial  errors  in  tbe  record, 
and  the  verdict  being  supported  by  sufficient 
testimony,  the  Judgment  is  affirmed. 


CURRY  «t  al.  V.  HINTON  (two  oases). 

(Court  of  Appeals  of  Kentucky.    May  27, 
1921.) 

1.  Mlses  and  minerals  $=959  —  Evidence  held 
to  tnstaln  finding  that  leases  were  executed 
for  three.  Instead  of  five,  years. 

In  suits  to  declare  oil  and  gas  leases  void 
becsDse,  when  executed,  they  were  for  three 
years,  while,  when  recorded,  they  had  been  forg- 
ed to  provide  for  a  five-year  term,  evidence  held 
to  gQstain  the  court's  finding  that  the  leases  as 
originally  executed  were  for  a  term  of  only 
three  years. 

2.  Mlaes  and  minerals  $=374— Where  lease  for 
three  years  was  altered,  so  as  to  oaii  for  five- 
year  term.  Innocent  purchasers  could  only 
hold  for  three. 

Where  oil  and  gas  leases  were  executed  for 
s  period  of  only  three  years,  and  by  forgery 
changed  to  five  years  before  record,  lessor's 
rights  cannot  be  defeated  on  the  ground  that 
the  lease  bad  fallen  into  the  bands  of  innocent 
purchasers. 

3.  Estoppel  ^=>92(2)— Lessor  accepting  pay- 
ment of  rent  held  not  estopped  to  claim  for* 
jory. 

Where  oil  and  gas  leases  were  executed  for 
Oatt  years,  and  forged  to  include  five  years 
More  recording  tbe  fact  that  lessors  accepted 
pijment  for  the  third  year  after  learning  of 
the  forgery  did  not  estop  them  from  asserting 
the  forgery  and  claiming  expiration  of  the  lease 
at  the  end  of  the  third  year. 
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Appeal  from  Circuit  Court,  Allen  County. 

Suits  by  J.  W.  Hlnton  and  by  W.  S.  Hinton 
against  O.  M.  Curry,  trustee,  and  James  P. 
McCIosky,  to  declare  certain  oil  and  gas 
leases  given  by  tbe  plaintiffs  void.  Judg- 
ments for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

J.  Franklin  Com  and  T.  W.  &  R.  C.  P. 
Thomas,  all  of  Bowling  Green,  for  appellants. 

Oliver  ft  Dizon,  of  Scottsville,  for  ap- 
pellees. 


TURNER,  C  Un  F^ruary  21,  1916,  the 
appellees,  W.  a.  and  J.  W.  Hinton,  father 
and  son,  each  executed  and  delivered  to 
Huntsman  &  Dixon  three  separate  oil  and  gas 
leases  covering  three  distinct  tracts  of  land 
in  AUen  county;  tbe  lease  of  W,  S.  Hinton 
covering  a  tract  of  25  acres,  more  or  less,  and 
the  two  leases  of  J.  W.  Hinton  covering  two 
separate  tracts,  containing,  respectively,  30 
and  74  acres.  The  three  leases  were  iden- 
tical in  their  terms,  except  as  to  tbe  names 
of  the  parties,  and  the  W.  S.  Hinton  lease 
was  lodged  for  record  in  the  AUen  county 
court  on  tbe  29tb  of  October,  1917,  and  tbe 
certificate  of  recordation  is  dated  tbe  17th 
day  of  November,  1917.  Tbe  two  leases  ex- 
ecuted by  J.  W.  Hinton  were  likewise  lodged 
for  record  on  the  29th  day  of  October,  1917; 
but  the  certificate  of  recordation  as  to  each 
of  them  is  dated  the  15th  day  of  November, 
1917. 

Each  of  tbe  leases  on  its  face  was  given  for 
the  sole  and  only  purxrase  of  mining  and 
operating  for  minerals,  oil  and  gas,  and  they 
each  as  recorded  were  to  remain  in  force  for 
a  term  of  five  years  from  date  and  as  long 
thereafter  as  oil,  gas,  or  minerals  might  be 
produced  therefrom.  The  lessees  agreed  in 
each  of  them  to  begin  a  well  on  tbe  premises 
within  one  year  from  the  date  thereof,  or 
pay  rentals  at  the  rate  of  25  cents  per  acre 
for  eadi  additional  year  such  beginning  was 
delayed  until  a  well  was  begun.  Tbe  lessees 
on  the  28th  day  of  November,  1917,  trans- 
ferred and  assigned  each  of  these  leases  to  C. 
M.  Curry,  trustee,  and  CJurry,  trustee,  trans- 
ferred and  assigned,  on  the  24th  of  January, 
1919,  a  one-sixth  Interest  in  each  of  them  to 
James  P.  McOlosky.  No  well  was  begun 
on  any  of  the  leases  during  the  first  year, 
nor  had  one  been  begun  when  these  suits 
were  brought,  but  the  Hlntons  accepted 
the  rentals  for  tbe  years  beginning  In  Feb- 
ruary, 1917,  and  February,  1918. 

At  about  the  time  the  second  rentals  were 
due,  in  February,  1918,  for  the  third  year 
of  the  lease,  the  Hlntons  learned  that  the 
leases  as  recorded  showed  tbat  they  were  for 
a  term  of  five  years,  and  notwithstanding 
they  then  and  have  ever  since  claimed  tbat 
the  original  leases  were  executed  for  only  a 
term  of  three  years,  they  accepted  the  rentals 
for  the  third  year.    In  1919,  after  the  ex- 
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plraticm  of  the  three  years  from  the  date 
of  the  leases,  each  of  the  Hlutons  filed  an 
equitable  action,  alleging,  In  substance,  that 
at  the  time  of  the  execution  and  delivery  of 
each  of  the  three  leases  to  Huntsman  & 
Dlzon,'Or  their  agent,  each  of  said  leases  pro- 
vided on  Its  face  that  It  should  be  in  force 
for  a  term  of  only  three  years  from  its  date, 
and  that  notwithstanding  this  provision  the 
leases  as  recorded  In  the  county  clerk's 
office  each  showed  on  Its  face  that  it  was  to 
be  in  force  for  a  term  of  five  years,  and  they 
alleged  that  either  by  fraud,  mistake,  or 
oversight  the  "five"  was  inserted  in  the  orig- 
inal leases  in  lieu  of  the  "three,"  and  they 
prayed  for  a  Judgment  declaring  each  of  the 
leases  void  and  of  no  further  binding  force, 
and  that  each  of  the  same  be  canceled  and 
held  for  naught 

The  defendants  answered  denying  tha  ma- 
terlal  allegations  of  the  petitions,  and  alleg- 
ing affirmatively  that  the  leases  as  originally 
executed  were  for  a  term  of  five  years,  and 
In  addition  there  was  a  plea  of  Innocent  pur- 
diasership  by  Curry,  trustee,  and  McClosky. 
The  circuit  court  held  that  the  leases  as 
originally  executed  were  for  a  term  of  only 
three  yealrs,  and  canceled  each  of  them,  or 
rather,  in  effect,  held  that  they  had  expired, 
and  from  that  Judgment  Curry,  trustee,  and 
McClosky  have  appealed. 

[1]  The  question  of  fact  involved  is  not  In 
doubt;  only  three  depositions  were  taken, 
and  all  for  the  plaintiffs.  Both  of  the  plain- 
tiffs stated,  In  substance,  that  the  leases  were 
to  expire  at  the  end  of  three  years,  and  that 
the  figure  "S,"  distinctly  ai^Kared  in  each  of 
the  leases  as  prepared  by  the  agent  of  the 
lessees.  Not  only  so,  but  Smith,  the  agent 
of  Huntsman  &  Dixon,  who  was  a  deputy 
county  court  derk,  and  who  took  the  leases 
for  the  lessees,  testified  clearly  and  explicitly 
that  he  first  undertook  to  get  these  leases 
for  a  term  of  five  years,  and  that  he  had  been 
authorized  by  Huntsman  &  Dixon  to  take 
only  five-year  leases,  and,  finding  that  he  was 
unable  to  get  them  for  that  period,  he  went 
to  a  telephone  In  the  neighborhood  and  call- 
ed up  Huntsman,  and  notified  him  that  he 
could  not  get  these  and  certain  other  leases, 
except  for  a  term  of  three  years,  and  that 
Huntsman  directed  hbn  then  to  go  on  and 
take  them  for  three  years,  and  that  in  ac- 
cordance with  such  directions  he  did  take 
the  leases,  and  that  they  were  taken  for  a 
term  of  three  years.  The  evidence  of  all 
three  of  the  witnesses  Introduced  further 
showed  that  the  leases  at  the  time  of  their 
execution  were  turned  over  to  Smith  as  the 
agent  of  Huntsman  &  Dixon,  and  that  they 
then  showed  they  were  for  a  term  of  three 
years  only. 

This  evidence,  taken  for  the  plaintiffs,  la 
not  controverted  by  any  one,  and  the  deposi- 
tion of  neither  Himtsman  nor  Dixon  appears 
In  this  case.  The  conclusion  is  therefore  ir- 
resistible that  the  court's  finding  of  fact, 


that  the  leases  as  originally  executed  were 
for  a  term  of  only  three  yean,  must  be  ap- 
proved. 

[2]  The  questicm  of  Innocent  purchase  Is 
likewise  of  little  difficulty  owing  to  a  recent 
decision  of  this  court  in  a  similar  case.  In 
the  case  of  Lowther  Oil  &  Gas  Co.  v.  Mc- 
Guire,  180  Ky.  681,  225  S.  W.  T18,  a  tract  of 
land  had  been  conveyed  by  Marcum  and  wife 
to  John  W.  Flynn  In  July,  1910,  but  the  deed 
had  not  been  put  to  record.  While  the  title 
was  thus  in  John  W.  Flynn,  it  was  levied  on 
and  sold  by  the  sheriff  under  an  execution 
against  John  W.  Flynn.  McGuire  became  the 
purchaser  at  the  execution  sale,  and  a  deed 
was  made  to  him  by  the  sheriff;  but  after 
McGnlre's  purchase  at  the  sale  Oie  name  of 
John  W.  Blynn  was  erased  from  the  original 
Marcum  deed,  and  the  name  of  Charles  W. 
Flynn  was  Inserted  therein,  and  the  deed 
was  then  recorded,  showing  CSiarles  W.  Flynn 
to  be  the  vendee.  While  it  was  so  on  the 
record  in  the  name  of  Charles  W.  Flynn. 
and  without  notice  of  the  fraud,  Lowther 
and  others  took  an  oil  and  gas  lease  from 
Charles  W.  Flynn,  and  in  an  action  between 
McGuire  and  the  lessees  of  Charles  W.  Flynn 
it  was  expressly  held  that  they  were  not 
entitled  to  the  benefits  of  bona  fide  or  Inno- 
cent purchasers ;  the  conrt  saying: 

"A  fraudulent  material  alteration  of  a  deed 
is  in  law  a  forgery.  19  Cyc.  1374;  Devlin  on 
Real  Estate,  vol.  1,  {  461a;  Bardin  v.  Grace, 
167  Ala.  453,  Ann.  Cas.  1912A,  537.  It  is  like- 
wise true  that  a  forged  deed  is  absolutely  void 
and  is  ineffectual  for  any  purpose.  Authori- 
ties supra;  Devlin  on  Real  Estate,  vol.  2,  { 
726;  18  Corpus  Juris,  pp.  224  and  242.  In 
such  cases  purchasers  from  the  vendee  in  the 
void  instrument  obtain  no  better  title  than  that 
possessed  by  tbeir  vendor,  and  are  not  entitled 
to  the  protection  afforded  to  bona  fide  and 
innocent  purchasers.  Authorities  supra;  13 
Cyc.  B91.  In  the  last  citation  upon. this  poipt 
the  text  says:  'But  where  the  deed  is  regarded 
as  absolutely  void,  it  is  held  that  even  such  a 
purchaser  (Innocent  or  bona  fide)  can  obtain 
no  title.  And  no  title  can  be  obtained  even  by 
an  innocent  party  under  a  deed  which  is  forg- 
ed.' The  text  on  page  242  of  the  volume  of 
Corpus  Juris  referred  to  says:  'But  where  the 
deed  is  regarded  as  absolutely  void  it  is  held 
that  even  such  a  purchaser  can  obtain  no  title.' 
Section  726  of  Devlin  on  Real  Estate,  referred 
to,  says,  inter  alia:  "The  provision  of  the  stat- 
utes that  deeds  affecting  the  title  of  land  shall 
be  void  as  against  subsequent  purchasers  and 
creditors  without  notice,  if  not  recorded,  has 
no  application  to  deeds  which  are  forged.'  Oth- 
er authorities  announcing  the  same  doctrine  are 
Pry  V.  Pry,  109  lU.  468;  Cole  v.  Long,  44  Ga. 
579;  De  Wolf  v.  Hayden,  24  111.  625,  and 
Crawford  v.  Hoeft,  58  Mich.  1.  It  is  therefore 
clear  that  this  defense  is  not  available  under 
the  facts  of  this  case." 

In  the  case  quoted  from  there  was  an  al- 
teration of  a  name  and  the  insertion  of  an- 
other name  in  lieu  thereof;  the  alteration 
being  apparently  made  tar  ttw  puiiiose  <tf 
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making  It  ai^sear  that  John  W.  Flynn,  the  de- 
tendant  In  tbe  ezecntioii,  and  'whoae  title 
McGnire  bad  bought  at  the  sale,  never  bad 
any  title,  while  In  thia  case  the  alteration 
was  a  change  In  a  figure,  showing  that  a 
lease  was  for  longer  period  than  It  was  ex- 
ecuted for.  In  each  instance  there  waa  a 
material  alteration — in  the  one  case,  for  the 
purpose  of  defeating  one's  title  under  an  ex- 
ecution sale ;  and  to  the  other,  for  the  pur^ 
pose  of  making  it  appear  that  a  lease  was  in 
force  for  two  years  longer  than  It  actually 
was,  possibly  with  the  purpose  In  view  of 
making  it  more  valuable  to  prospective  pur^ 
chasers  or  persons  contemplating  develop- 
ment 

[1]  Tbe  claim  that  appellees  are  estopped 
to  assert  that  the  leases  were  for  only  a  tend 
of  three  years,  because  they  accepted  in  Feb- 
ruary, 1918,  the  rentals  for  the  third  year, 
cannot  be  sustained.  At  that  time  it  is  ad- 
mitted that  the  lease  was  in  force,  and  that 
it  would  remain  In  force  for  another  year, 
and  although  the  plaintlfls  then  had  notice 
that  a  fraud  bad  been  perpetrated  or  a  mis- 
take made,  and  that  the  leases  as  reccvded 
showed  that  they  were  for  a  term  of  five 
years,  instead  of  three  years,  they,  in  recog- 
nition of  tbe  ftict  that  the  leases  still  bad 
another  year  to  run,  in  no  wise  precluded 
themselTes  from  asserting  the  fraud  by  ac- 
cepting the  rentals  for  that  year.  It  Is  like- 
wise undenied  that  they  each  wrote  to  the 
then  holders  of  tbe  leases  about  that  time, 
giving  notice  that  th^  had  only  one  year 
more  to  run. 

The  Judgments  of  the  lower  court  are  in 
accord,  not  only  with  the  merits,  but  with 
the  law,  and  they  are  each  affirmed. 


ARNETT  Y. 


ELKHORN  COAL  CORPORA- 
TION. 


(Court  of  Appeals  of  Kentucky.    May  31, 1921.) 

t.  Pleading  «=32i6(l)— Oa  demurrer  to  peti- 
tioa  only  petltloa  and  exhibits  filed  with  It  can 
b«  ooasidared. 
On  a  demurrer  to  the  sufficiency  of  the  peti- 
tion, the  conrt  cannot  consider  anything  except 
the  allegations  of  the  petition  and  th*  exhibits 
filed  with  and  made  a  part  of  it. 

2.  Quieting    title    ®=334( I)— Petition    claiming 
awnership  and  possession  of  land  and  setting 
forth  matter  of  adverse  claims  is  sufficient. 
A  petition,  alleging  that  plaintiff  wag  the 
owner  of  land  and  in  its  actual  possession  and 
that  defendant  was  wrongfully  claiming  to  be 
the  owner  of  the  oil  and  gas  which  were  a  por- 
tion of  tbe  land,  designating  the  nature  of  de- 
fendant's claim  as  nearly  as  practical  without 
describing  its  chain  of  title,  but  so  As  to  show 
the  daiu  was  hostile  to  plaintiff's  title,  is  suffi- 


cient to  state  a  cans*  of  action  under  ^.  St 
111. 

3.  Qnleting  title  «=33S(2)  —  PstHlon  showlag 
defendant  claimed  under  plalntllTs  grantor 
without  showing  date  of  plaintiff's  deed  Is  ln> 
sufndent. 

Where  a  petition  to  quiet  title  alleged  that 
plaintiff  was  the  owner  of  the  land  in  contro- 
vergy,  that  he  acquired  title  by  conveyance  from 
a  named  grantor,  and  that  defendant  claimed 
ownership  of  the  oil  and  gas  in  the  land  nnder  a 
conveyance  of  such  oU  and  gas  from  the  same 
grantor,  the  conveyance  to  defendant  but  not 
that  to  plaintiff  being  attached  to  the  petition 
as  an  exhibit,  the  petition  is  insufficient  to 
state  a  cause  of  action  if  It  does  not  show  that 
plaintiff's  deed  was  prior  and  therefore  superi- 
or to  defendant's  conveyance  from  the  common 
source  of  title. 

4.  Mines  and  minerals  «=a65(2)— "Exeeptlon" 
of  lease  in  oonveyanee  of  oil  and  gas  In  land 
does  not  show  ownership  of  lease  by  grantor. 

In  a  deed  conveying  the  oil  and  gas  in  a 
certain  tract  of  land,  a  clause,  stating  there 
was  an  oil  and  gas  lease  In  the  land  which  was 
excepted  from  the  conveyance,  was  an  "excep- 
tion," which  is  a  description  of  some  part  of 
the  thing  granted  which  the  grantor  retains  and 
does  not  convey  or  something  to  which  anoth- 
er holds  title  already  and  which  is  not  intended 
to  be  conveyed,  and  does  not,  as  would  a  res- 
ervation, indicate  that  the  lease  referred  to  be- 
longed to  the  grantor,  who  was  also  grantor  of 
plaintiff  in  a  suit  to  quiet  title. 

[Ed.  Note.— ror  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Excep- 
tion.] 

Appeal  from  Circuit  Conrt,  Magoffin  Cotm- 
ty. 

Suit  to  qniet  title  by  Elbert  Amett  against 
the  Elkbom  Coal  Corporation.  Judgment  for 
defendant  on  plaintiff's  electing  to  stand  aa 
bis  petition  after  demurrer  thereto  was  sus- 
tained, and  plalntiCF  appeals.    Affirmed. 

Augustus  Arnett,  of  Salyersville,  for  ap- 
pellant. 

E.  W.  Pendleton,  of  Prestonsburg,  A.  W. 
Young,  of  Morehead,  E.  C.  O'Rear,  of  Frank- 
fort, and  W.  O.  Deering,  of  Louisville,  for 
appellee. 

HUBT,  O.  J.  The  appellant,  as  the  plaln- 
tift  below,  by  his  petition  In  equity  against 
the  appellee,  as  defendant,  averred  that  be 
was  the  owner  with  a  legal  title  thereto,  and 
in  the  actual  possession  of  a  tract  of  land, 
which  was  described.  In  Magoffin  county,  and 
that  he  purchased  the  land  from  one  Lewis 
Hoskina  and  wife,  and  came  into  Its  posses- 
sion and  ownership  through  a  deed  made  by 
Hosklus  and  wife.  He  further  averred  that 
the  defendant  was  setting  up  claim  to  owner- 
ship of  the  oils  and  gasee  in  the  land,  and 
thereby  casting  a  cloud  upon  his  title  to  his 
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Injury  and  damage.  He  filed  with  his  peti- 
tion a  deed  from  I^wis  Hoskins  and  wife 
to  the  Northern  Coal  &  Coke  Company,  dated 
September  11,  1003,  which  he  averred  was 
the  basis  of  the  defendant's  datm  of  title. 
He  prayed  for  a  judgment,  quieting  his  ti- 
tle to  the  land,  and  requiring  the  defendant 
to  release  all  of  Its  claims  thereto,  and  for 
a  recovery  of  damages  against  the  defendant. 
The  foregoing  constituted  all  the  averments 
of  the  petition,  and  the  deed  from  Hoskins 
and  wife  to  the  Northern  Coal  &  Coke  Com- 
pany was  the  only  exhibit  filed  with  or  made 
a  part  of  the  petition. 

The  defendant  Interposed  a  general  de- 
murrer to  the  petition  wliich  was  sustained, 
and  the  plalntiir  electing  to  stand  upon  his 
petition,  and  declining  to  amend  it,  the  court 
adjudged  that  it  be  dismissed,  and  trom  the 
Judgment  the  plaintiff  tias  appealed,  and  the 
only  question  before  this  court  is  whether  the 
petition  stated  facts  sufficient  to  constitute  a 
cause  of  action  in  behalf  of  the  plaintiff. 

[1 ,  2]  At  the  outset,  it  is  proper  to  say  that 
up(m  a  demurrer  to  the  sufficiency  of  the  pe- 
tition, the  court  is  not  authorized  to  look  to 
or  to  consider  anything  except  the  allegations 
of  the  petition  and  the  exhibits  filed  with 
and  made  a  part  of  it  In  the  instant  case 
there  were  exhibits  on  file  as  evidence,  and 
otherwise,  which  were  not  any  part  of  the 
petition  and  cannot  be  considered  upon  the 
question  presented,  although  it  seems  that 
the  trial  court  took  into  consideration  these 
exhibits.  If  the  plaintiff  had  been  content  to 
have  averred  that  he  was  the  owner  of  the 
land  and  in  its  actual  possession,  and  tliat  the 
defendant  was  wrongfully  claiming  to  be  the 
owner  of  the  oil  and  gases  therein,  which 
were  a  portion  of  the  land,  and  to  have  desig- 
nated the  nature  of  the  defendant's  claim  as 
nearly  as  it  was  practical  to  do  without  de- 
scribing its  chain  of  title,  but  so  as  to  show 
that  the  claim  of  ownership  by  defendant 
was  hostile  and  adverse  to  his  title,  a  suffi- 
cient cause  of  action  would  have  been  stated 
under  section  11,  Ky.  Stats.  Kincaid  v.  Mc- 
Gowan,  88  Ky.  91,  4  S.  W.  802,  9  ECy.  Law 
Rep.  987,  13  L.  R.  A.  289 ;  Campbell  v.  Dis- 
ney, 93  Ky.  41,  18  S.  W.  1027,  13  Ky.  Law 
Rep.  919;  Whipple  v.  Enrlck,  93  Ky.  121,  19 
S.  W.  237,  14  Ky.  Law  Rep.  85;  Magowan  v. 
Branham,  95  Ky.  581,  26  S.  W.  803,  16  Ky. 
Law  Rep.  233;  WUliams  v.  Lowe,  175  Ky. 
369,  194  S.  W.  842;  Brown  v.  Ward,  105  S. 
W.  964,  32  Ky.  Law  Rep.  261;  Henderson  v. 
Clark,  163  Ky.  192,  178  S.  W.  367;  Hall  v. 
Pratt,  142  Ky.  561,  134  S.  W.  900;  Cumber- 
land Co.  V.  KeUy,  156  Ky.  397,  160  S.  W. 
1077;  Perry  v.  Eagle  Coal  Co.,  170  Ky.  824, 
186  S.  W.  876. 

[3]  The  plaintiff,  however,  went  further 
and  averred  how  he  became  the  owner  df 
the  land,  which  he  did  by  purchasing  it  from 
Lewis  Hoskins  and  wife,  and  accepting  a 
deed  of  conveyance  from  them  for  the  land, 
which  he  liad  caused  to  be  recorded.    Ue 


thereby  averred  fbat  Us  source  of  title 
emanated  from  the  deed  made  to  him  by  Hos- 
kins and  wife,  but  he  did  not  file  with  liis 
petition  the  deed  nor  allege  the  date  there- 
of. He  also  undertook  to  state  the  source 
of  the  defendant's  claim  of  title,  and  filed 
with  his  petition,  as  a  part  of  it,  a  deed  of 
conveyance  from  Lewis  Hoskins  and  wife  to 
the  Northern  Coal  &  Coke  Company,  wbicli 
he  alleged  was  the  basis  of  defendant's 
claim  to  the  oil  and  gases,  and  this  deed 
shows  that  Hoskins  and  wife  sold  and  con- 
veyed the  oil  and  gases  in  the  land  to  tbe 
Northern  Goal  &  Coke  Company  on  the  lltb 
day  of  September,  1903.  While  it  was  not 
necessary  to  his  cause  of  action  that  he 
should  have  alleged  from  whom  or  the  man- 
ner in  which  he  acquired  title  to  the  Iand% 
nor  to  have  alleged  that  his  vendor  had  con- 
veyed the  oil  and  gases  to  another  under 
whom  the  defendant  claimed  title,  but  having 
undertaken  to  set  out  bis  own  and  the  de- 
fendant's claim  of  title  showing  that  tbey 
claimed  under  a  common  vendor  and  that 
such  vendor  bad  c(mveyed  the  oil  and  gases 
to  the  predecessor  in  title  of  the  defendant, 
it  was  necessary  for  him  to  make  averments 
showing  that  his  title  was  superior  to  that 
of  the  defendant  by  alleging  that  the  convey- 
ance to  him  from  Hoskins  was  prior,  and 
therefore  superior,  to  the  conveyance  from 
Hoskins  to  defendant's  vendor,  and  having 
failed  to  do  BO,  the  court  construing  the 
pleading  more  strongly  against  the  pleader, 
according  to  the  well-settled  rule,  was  com- 
pelled to  conclude  that  the  conveyance  from 
Hoskins  to  the  defendant's  vendor  was  prior 
to  the  ccmveyance  from  Hoskins  to  plaintiff, 
and  that  Hoskins  liad  thus  parted  with  title 
to  the  oil  and  gases  in  the  land,  and  had 
no  title  thereto  when  he  conveyed  the  land  to 
plaintiff.  The  facts  necessary  to  constitute 
a  cause  of  action  for  a  wrong  of  tbe  defend- 
ant must  be  alleged  and  will  not  be  presumed. 
Reld  V.  Lyttle,  150  Ky.  304,  160  S.  W.  357; 
Daugherty  v.  Northern  Goal  A  Coke  Co.,  174 
Ky.  423, 192  S.  W.  601;  Samuels  v.  LouisvtUe 
Ry.  Co.,  151  Ky.  90,  151  S.  W.  37;  Johnson 
V.  York  Coal  &  C(«e  Co.,  182  Ky.  303,  206  S. 
W.  611.  The  terms  of  the  deed  from  Hoskins 
to  the  Northern  Coal  &  Coke  Company  shows 
that  it  was  not  a  mere  license  granted  to  it 
to  take  oil  and  gases  from  the  land,  but 
amounted  to  a  separation  of  the  oils  and 
gases  from  the  remaining  portions  of  the 
land,  and  a  conveyance  in  fee  simple  of  the 
portions  of  tbe  land  consisting  of  them  to 
the  vendee  in  the  deed. 

[4]  After  the  granting  and  habendum 
clauses  in  the  deed,  an  exception  appears  in 
the  following  language,  viz.: 

"It  is  understood  that  there  is  an  oil  and  gas 
lease  on  this  land,  and  the  same  is  excepted 
from  this  conveyance." 

The  language  of  this  exception  could  only 
mean  what  it  says,  and  that  is,  there  was 
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ttaen  in  existence  a  lease  In  th^  ordinarily  ac- 
c^ted  meaning  of  tbe  term,  upon  tbe  land, 
wbicb  authorized  some  one  to  operate  on  the 
land  and  to  take  therefrom  oil  and  gas,  and 
to  pay  the  lessor  or  the  owner  holding  the 
rights  of  the  lessor  a  royalty  proportioned  to 
the  quantity  taken,  and  that  Hoskius  was  ac- 
cepting the   rights  and  benefits  under  this 
lease  for  the  lessor  and  lessee  in  the  lease, 
or  toil  the  benefit  of  their  transferees.     It 
will  be  observed  that  Hoskins  does  not  in- 
dicate by  the  language  of  the  deed  that  he 
held  any  interest  whatever  in  the  lease,  as 
would  be  inferred,  if  it  wag  a  reservation  in- 
stead of  an  exception.     An  exception  in  a 
deed  Id  Intoided  to  describe  some  part  of 
the  thing  granted,  which  the  grantor  retains 
title  to  and  does  not  convey,  or  something  to 
which  another  holds  title  already  and  which 
is  not  intended  to  be  conveyed,  and  the  ex- 
cation  may  be  for  the  benefit  of  the  grantor 
himself,  or  it  may  be  for  the  benefit  of  an- 
other who  already  h^  acquired  title  to  the 
portion  of  the  thing,  mich  is  afTected  by  the 
exception.    The  exception  may  be  a  descrip- 
tion of  a  portion  of  the  thing  granted,  which 
previously  to  the  grant  had  been  conveyed  to 
another,  and  not  necessarily  so  conveyed  by 
tbe  grantor,  but  by  a  prior  grantor.    Passing 
over  the  question  wliich  might  arise  as  to  the 
validity  of  tbe  exceptlrai  on  account  of  its 
vagueness  and  nncertainty,  there  is  nothing 
in  tbe  deed  from  Hosklns  to  the  Northern 
Coal  ft  Coke  Company  from  which  it  could 
be  inferred  titat  he  was  the  owner,  at  the 
time  of  the  conveyance,  of  ^ny  beneficial  In- 
terest in  the  lease,  or  that  he  owned  same  at 
the  time  that  be  conveyed  the  land  to  plain- 
tiff; nor  does  plaintiff  aver  that  he  was  the 
ovmer  of  any  beneficial  Interest  In  the  lease 
at  the  time  of  the  Institution  of  his  action.  The 
ezception.  In  the  deed  from  Hosklns  to  the 
Northern  Coal  &  Coke  Company,  of  a  lease 
relating  to  oil  and  gas  upon  the  property,  be- 
ing an  exception  of  the  rights  under  the  lease 
of  the  lessor  and  lessee,  without  anything 
Indicating   that   Hosklns   had   any   Interest 
therein,  and  there  being  no  way  of  determin- 
ing from  the  deed  or  the  pleading  whether 
the  exception  was  made  because  Hosklns  de- 
sired to  retain  the  benefit  of  a  lessor  in  the 
lease   for    himself,    or    to   protect    himself 
against  the  consequences  of  bis  conveyance 
of  the  oils  and  gases,  with  a  warranty  of 
title,  to  the  vendee,  because  another  was  then 
the  owner  of  the  benefits,  which  might  accrue 
to  a  lessor  of  the  lease,  and  the  petition  fall- 
ing to  assert  any  right  or  interest  in  the 
lease,  on  the  part  of  the  plaintiff.  It  cannot 
be  assumed  that  he  had  any  interest  therein, 
or  that  his  vendor  ever  liad  any.    Tlie  {flaln- 
tlff  falling  to  show  that  any  wrong  was  done 
him  by  the  defendant,  the  court  was  not  in 
error  In  having  sustained  the  demurrer. 
The  Judgment  is  therefore  affirmed. 
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EASTHAM  at  al.  v.  EASTHAM  et  al. 

(Court   of   Appeals    of   Kentucky.     Uay   24, 
1921.) 

|.  Deeds  «=3l34— DIfFerenoe  between  "llmlta- 

tlon"  and  "condition." 
The  diiference  between  a  "limitation"  and  a 
"condition"  is  that  in  the  case  of  a  "limitation" 
the  estate  determines  as  soon  as  the  contin- 
gency happens  without  any  act  on  the  part  of 
the  person  next  in  expectancy,  while  in  the  case 
of  a  "condition"  the  estate  continoes  beyond 
the  happening  of  tbe  contingency  unless  the 
grantor  or  his  heirs,  or  the  devisor  or  his  heirs, 
take  advantage  of  the  breach  of  condition  and 
make  an  entry  or  claim  in  order  to  avoid  the 
estate. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condi- 
tion;   lamitation.] 

2.  Deeds  9=s>l5l— Grantee  takes  estate  freed  of 
void  condition. 

If  the  condition  expressed  in  a  deed  is  void, 
the  grantee  takes  the  estate  freed  of  the  con- 
dition. 

3.  Deeds  ®=9l47— When  conditions  are  veld. 
A  condition  Is  void  if  it  is  impossible  at  tbe 

time  of  its  creation,  or  afterwards  becomes  so 
by  the  act  of  God  or  of  the  grantor,  or  if  it 
is  contrary  to  law,  or  to  public  policy,  or  is 
repugnant  to  the  nature  of  the  estate. 

4.  Deeds  <g=>l34— Held  to  convey  an  estate  up- 
on limitation  and  not  upon  condition. 

Husband's  deed  of  land  to  wife  during  her 
life,  or,  should  she  survive  him,  while  she  re- 
mained his  widow,  and  at  his  death,  "or  should 
she  marry  again,  then  this  property  goes  to 
♦  •  •  children  •  •  ♦  by  his  first  and  sec- 
ond wife,"  conveyed  an  estate  upon  a  limita- 
tion ending  on  her  remarriage  and  not  upon  a 
condition,  for  the  words  "shonld  she  marry 
again"  did  not  create  a  condition  by  defeating  an 
estate  already  limited,  as  the  grantee  in  tbe 
first  instance  took  only  during  her  widowhood. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty. 

Suit  by  R.  li.  Eastham  and  others  against 
Chaunoey  Eastham  and  others.  From  Jndg- 
ment  rendered,  defendants  appeal.  Reversed 
and  remanded. 

Wm.  M.  Catron,  of  Somerset,  for  appel- 
lants. 

Ben  v.  Smith  &  Son,  of  Somerset,  for  ap- 
pellees. 

CLAY,  3.  In  the  year  1903,  E.  L.  Eastham, 
in  consideration  of  the  love  and  affection 
which  he  had  for  his  wife  and  children,  con- 
veyed to  his  wife  three  acres  of  ground  on 
Mt.  Vernon  street  in  the  city  of  Somerset, 
and  his  undivided  one-half  Interest  In  a  busi- 
ness house  fronting  on  the  public  square  in 
said  city.  The  deed  contains  the  following 
provision : 
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"The  second  party  is  to  have  the  first  describ- 
ed property  so  long  as  she  Ures  or  remains 
his  widow,  shoold  first  party  die  first  At  the 
death  of  second  party,  or  should  she  marry 
again,  then  this  property  goes  to  the  children 
of  the  first  party  by  his  first  and  second  wife." 

R.  li.  Eastham  had  two  children.  Bouse 
and  Robert  Eastham,  Jr.,  by  his  first  wife, 
and  four  children,  Ohanncy,  Bert,  Bess,  and 
Louise,  by  bis  second  wife.  Bess  Eastham 
died  in  Infancy  and  without  Issue,  and  her 
Interest  passed  to  her  father,  R.  L.  Eastham. 

In  the  month  of  October,  1919,  R.  L.  East- 
bam  sued  Lola  Eastbam  for  divorce.  She 
filed  an  answer  and  counterclaim  denying  the 
allegations  of  the  petition,  and  asking  a  dl- 
Torce  froQi  R.  L.  Eastham.  On  final  hearing 
she  was  Ranted  a  divorce  and  given  the  cus- 
tody of  the  children. 

While  the  suit  for  divorce  was  pending,  R. 
L.  Eastham  and  his  wife,  Lola,  entered  into 
an  agreement  settling  their  property  rights. 
By  this  agreement  R.  L.  Eastham  paid  to 
Lola  Eastham  the  sum  of  $1,600  cash,  and 
agreed  to  pay  her  the  sum  of  $1,000  more  in 
two  equal  Installments,  for  which  he  executed 
Ills  notes.  On  the  other  band,  she  agreed  to 
convey  and  did  convey  to  R.  L.  Eastham  all 
ber  interest  in  the  property  conveyed  to  her 
by  the  deed  above  referred  to. 

This  suit  was  brought  by  R.  L,  Eastham 
and  Lola  Eastbam,  in  ber  own  right  and  as 
guardian  of  the  infant  defendants,  and  by 
Rouse  Eastham  and  Robert  Eastbam,  Jr., 
against  Chauncy  Eastbam,  Bert  Eastham, 
and  Louise  Eastham,  for  a  construction  of 
the  deed  of  1903  above  referred  to,  and  for 
a  sale  of  the  three  acres  of  land  on  Mt.  Ver- 
non street  and  a  division  of  the  proceeds. 
The  court  held  that,  under  the  deed  in  ques- 
tion, Lola  Eastham  took  a  life  estate  with 
remainder  to  the  children  of  R.  L.  £<astham 
by  his  first  and  second  wives,  that  R.  L. 
Eastham  was  now  the  owner  of  said  life 
estate,  as  well  as  an  undivided  one-sixth  in 
remainder  owned  by  Bess  Eastham  to  whldi 
he  acquired  title  by  descent  and  by  the  deed 
which  Lola  F.  Eastham  executed  to  him.  It 
was  further  adjudged  that  the  proi)erty  be 
sold  and  the  proceeds  divided  in  accordance 
with  the  terms  of  the  Judgment.  The  infant 
defendants  appeaL 

It  is  conceded  that,  if  the  estate  which  Lola 
Eastham  acquired  under  the  deed  of  1903, 
and  which  she  reconveyed  to  R.  L.  Eastham, 
terminates  in  case  she  marries  again,  there 
is  no  way  by  which  the  proceeds  of  the  sale 
may  be  properly  divided,  and  no  sale  is  de- 
sired. 

[1-8]  The  difference  between  a  "limitation" 
and  a  "condition"  Is  that  in  the  case  of  a 
"limitation"  the  estate  deterinines  as  soon  as 
the  contingency  happens,  without  any  act  on 
the  part  of  him  who  is  next  in  expectancy, 
wliile  In  the  case  of  a  "condition"  the  estate 
continues  beyond  the  happening  of  the  con- 
tingency, unless  the  grantor  or  Ills  heirs,  or 


the  devisor  M  Iiia  heirs,  take  advantage  of 
the  breach  of  tbe  condition  and  make  an 
entry  or  Claim  in  order  to  avoid  the  estate. 
21  C.  3.  p.  930.  Furthermore,  if  the  condi- 
tion be  void,  the  grantee  takes  the  estate 
freed  of  the  condition,  and  the  condition  is 
void  if 'impossible  at  the  time  of  its  creation, 
or  afterward  becomes  so  by  tbe  act  of  God 
or  of  the  grantor,  or  if  it  is  contrary  to  law  or 
to  public  policy,  or  repugnant  to  the  nature 
of  the  estate.  21  O.  J.  930;  Plumb  v.  Tubbs, 
41  N.  T.  442 :  Union  Pac.  R.  Oo.  v.  Cook,  98 
Fed.  281.  88  O.  O.  A.  86;  Jones  t.  Chesa- 
peake, etc.,  R.  Co.,  14  W.  Va.  S14;  Mahoning 
County  Com'rs  v.  Young,  ES9  Fed.  96,  8  0.  C. 
A.  27;  Conrad  v.  Long,  33  Mich.  78;  Outland 
T.  Bowen,  116  Ind.  150,  17  N.  B.  281,  7  Am. 
St.  Rep.  420;  2  Blackstone,  Com.  p.  15S. 

Counsel  for  appellees  have  prepared  an  abit 
and  Interesting  brief  In  support  of  the  prop- 
osition that  Lola  Eastbam  took,  undet  the 
deed  In  question,  an  estate  on  condition,  and 
that  the  condition  la  )^ld.  Particular  stress 
is  placed  upon  the  foUovrlng  discussion  of 
the  question  in  section  254,  Graves  on  Real 
Property: 

"Section  254.  Marriage  m  •  Limitation  «f 
Oottdition  8uhteguemi.~It  will  conduce  to  cIea^ 
ness  to  illastrate  the  dlfterenoe  between  a  lim- 
itation and  a  condition  by  the  not  uncommoo 
case  of  a  gift  to  a  widow  dependent  on  her  not 
marrying  again.  Let  ug  suppose  first  that  land 
is  given  a  widow  while  she  remains  nnmarried 
(durante  viduitate):  Is  this  a  limitation  or 
a  condition?  And  if  she  marries,  does  she  for- 
feit tbe  estate,  or  does  it  expire  by  limitation? 
It  is  not  difficult  to  see  that  it  Is  a  limitation 
merely,  without  the  semblance  of  a  condition. 
How  long  is  the  land  given  the  widow?  Wbiis 
she  remains  unmarried,  or  what  is  the  same 
tiling,  until  she  marries.  Nothing  is  said  about 
her  life;  it  is  not  limited  until  her  death,  but 
until  her  marriage.  When,  therefore,  she  mar- 
ries, she  hag  enjoyed  ail  the  estate  that  was  giv- 
en her,  and  cannot  complain  that  she  has  io«t 
anything  by  forfeiture;  the  land  was  given  her 
until  her  marriage,  and  on  that  event,  the  es- 
tate ends  by  limitation.  And  while  the  estate 
might  have  continued  until  the  widow's  death, 
if  she  had  remained  unmarried,  yet  it  is  not 
true  that  on  her  marriage  a  larger  estate  lim- 
ited is  thereby  cut  short  and  defeated.  The  es- 
tate is  until  ber  marriage,  and  when  that  talces 
place  whether  sooner  or  later,  the  entire  es- 
tate given  has  been  enjoyed,  and  is  at  an  end 
without  entry  by  the  grantor. 

"But  suppose  land  is  given  to  a  widow  for 
life,  with  a  condition  superadded  that  she  shall 
not  marry;  and  with  a  proviso  that  if  she  does 
marry,  the  grantor  may  enter  upon  the  land  im- 
mediately, and  resume  posseBsion.  Here  the 
limitation  is  for  life,  which  is  equal  to  nntil 
death.  But  this  ig  not  all.  There  is  superadded 
or  imposed  on  the  limitation  a  condition,  vix., 
that  the  widow  shall  not  marry.  Suppose,  boT- 
ever  she  does  marry,  what  is  the  result?  Will 
her  estate.  In  case  the  grantor  enforces  the 
condition  and  takes  the  land  from  her,  end  by 
limitation?  Clearly  not,  for  the  estate  limited 
was  for  her  Ufe,  and  would  not  end  by  limit*- 
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tion  imtn  her  death;  vhereas  her  estate  to  dl- 
Tested  and  ends  on  her  marriase — perhaps  many 
jeers  before  her  death.  Hence  the  estate  has 
died  a  violent  death;  the  estate  limited  to  the 
widow  was  larger  than  that  which  she  had  en- 
joyed; the  entry  of  the  grantor  cuts  it  short 
before  the  time  limited.  The  widow  forfeits  for 
breach  of  condition. 

"It  may  be  objected  that  in  the  two  cases  just 
put  the  practical  effect  is  the  same,  whether  we 
regard  the  language  ss  importing  a  limitation 
or  a  condition;  that  in  either  case,  if  the  widow 
does  not  marry,  her  estate  continues  until  her 
death;  while  if  she  does  marry,  her  estate  is 
at  an  end.  Bat  there  is  an  important  differ- 
eDce.  If  the  land  is  giren  to  the  widow  until 
she  married,  the  effect  of  her  marriage  is  to 
terminate  her  estate  ipso  facto,  and  immediate- 
ly. No  entry  by  the  grantor  is  required  in  or- 
der to  terminate  her  estate.  If  the  widow  re- 
mains in  possession,  it  is  as  tenant  by  suffer- 
iBce,  or  by  virtue  of  some  new  estate  given  her 
by  the  grantor.  When,  however,  the  land  is 
fivrn  to  the  widow  for  life  on  condition  that 
she  does  not  marry,  the  effect  of  her  marriage 
is  not  to  end  her  estate  ipso  facto;  for  a  life 
estate  was  given  her,  and  that  does  not  expire 
by  limitation  or  marriage.  The  grantor  must 
re-enter  and  take  the  land,  or  the  widow  will 
remain  in  possession  by  virtue  of  her  old  es- 
tate. In  other  words,  she  is  liable  to  forfeit 
the  life  estate  on  her  marriage,  hut  if  the  gran- 
tor waives  the  forfeiture  (as  he  may)  the  life 
estate  continues  to  its  natnial  termination." 

[4]  Let  US  apply  the  above  test  to  the  lan- 
guage of  the  deed  which  is  as  follows: 

"The  second  party  is  to  have  the  first  de- 
Kribed  property  so  long  as  she  lives  or  remains 
his  widow,  should  first  party  die  first  At  the 
death  of  second  party,  or  should  she  marry 
again,  then  this  property  goes  to  the  children  of 
the  first  party  by  his  first  and  second  wife." 

Clearly,  this  la  not  a  case  where  land  Is 
deeded  to  the  grantee  for  life  with  a  condi- 
tion superadded  that  she  shall  not  marry, 
and  with  a  proviso  that,  if  she  does  marry, 
the  grantor  may  enter  upon  the  land  imme- 
diately and  resume  possession.  The  grant  is 
for  life  or  during  her  widowhood.  N6t  only 
is  the  duration  of  the  estate  measured  by 
the  words,  "so  long  as  she  lives,"  but  by  the 
words,  "or  remains  his  widow."  Hence  the 
words,  "should  she  marry  again,"  do  not  have 
the  etTect  of  defeating  an  estate  already  lim- 
ited, for  the  grantee  In  the  first  instance 
toolt  only  during  her  widowhood.  In  other 
words,  the  case  is  one  where  the  estate  has 
already  filled  out  the  measure  of  its  Umita- 
tioD,  and  the  words,  "should  she  marry 
again,"  no  more  create  a  condition  than  do 


the  words,  "at  the  death  of  the  second  par- 
ty." They  merely  provide  for  a  limitation 
over  upon  the  expiration  of  an  estate  already 
limited.  This  conclusion  finds  support  in 
Coppage  ▼.  Alexander's  Heirs,  2  B.  Mon.  313, 
38  Am.  Dec,  163,  tbe  only  Kentucky  case 
dealing  directly  with  the  question.  There 
the  language  of  tbe  will  was: 

"I  give  nnto  my  beloved  wife,  Mary  Alexan- 
der, the  half  of  my  land  I  now  own  during  her 
widowhood  or  life." 

In  holding  that  tbe  devise  was  a  limitation 
expressive  of  the  duration  of  the  estate,  and 
not  a  condition,  the  court  said : 

"But  waiving  the  question  jnst  mooted,  as  to 
the  effect  of  a  condition  clearly  expressed,  re- 
stricting the  marriage  of  a  widow,  as  unneces- 
sary now  to  be  determined,  we  are  clearly  of 
opinion,  loolcing  at  the  whole  contents  of  the 
will,  that  the  devise  to  his  wife  during  widow- 
hood or  life,  was  intended  by  tbe  testator,  and 
should  be  construed,  aa  a  limitation  expressive 
of  the  duration  of  the  estate,  and  not  as  a  con- 
dition subsequent  or  prior.  1  Boper  on  Leg- 
acies, chap.  13,  S58,  626,  et  seq.;  Bichards  v. 
Baker,  2  Atk.  321.  Tbe  testator  having  made 
a  liberal  provision  for  his  wife,  in  slaves  and 
other  property,  according  to  bis  circumstances, 
and  vested  the  same  in  ber  absolutely,  he  leaves 
to  ber  in  addition,  the  one  half  of  his  littie  farm 
as  a  home  in  effect,  during  her  life  if  she  re- 
mained a  widow,  or  during  her  widowhood  only, 
in  case  she  married.  The  happening  of  either 
event  was  intended  to  terminate  the  estate.  It 
was  intended  as  a  benefit  dnrante  viduitate  and 
no  longer,  {The  estate  is  not  vested  for  life, 
to  be  forfeited  if  she  married,  but  is  vested 
during  her  ;jd^whood  only,  in  the  event  ot  ber 
marriage,  SOOi  must  cease  with  tne  temination 
of  her  widowhood,  as  one  of  the  periods  to 
which  it  was  limited,  and  upon  the  accrual  of 
which  it  was  made  to  expire.  Vance  and  Wife 
T.  Campbell's  Heirs,  1  Dana,  230." 

The  only  difference  between  the  two  cases 
Is  Chat  in  tbe  case  at  bar  there  is  a  limita- 
tion over,  and  this  Is  always  regarded  as  a 
strong  circumstance  in  favor  of  the  construc- 
tion that  the  estate  is  upon  limitation  rather 
than  upon  condition.  Frye's  Case,  1  Vent 
203 ;  2  Bl.  Comm.  165;  In  re  Miller,  150  N. 
C.  123,  74  S.  E.  888.  We  are  therefore  con- 
strained to  hold  that  Mrs.  Eastham  acquired 
under  the  deed  in  question  an  estate  upon 
limitation  and  not  upon  condition.  There- 
fore her  estate  ends  when  she  marries  again, 
and  so  does  the  estate  which  she  conveyed 
to  her' husband. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  not  Inconsistent  with  this 
opinion. 
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TOWN  OF  NORTONVILLE  V.  WOODWARD. 

(Court  of  Appeals  of  Kentucky.   Hay  81, 
1921.) 

1.  Evidence  <s=948  —  Judicial  notice  taken  of 
regular  meetings  of  board  of  oounoll  of  town. 

Court  will  take  judicial  notice  of  regular 
meetinga  of  board  of  council  of  towns,  and  that 
a  meeting  was  a  regular  meeting,  altbougb 
minutes  denominated  it  "first  called  meeting." 

2.  Municipal  corporations  «=3l83(l)  —  Filling 
vacancy  of  marshal  held  "appointment,"  and 
not  "election." 

Where  office  of  town  msrshal  became  va- 
cant, and  the  coundl  filled  the  vacancy,  as- 
certaining the  choice  by  secret  ballot,  there  was 
an  "appointment,"  and  not  an  "election,"  within 
the  meaning  of  the  Constitution  and  statutes, 
and  the  fact  that  the  ballot  was  secret  did  not 
in  any  way  invalidate  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appoint— 
Appointment;    Election.] 

3.  Municipal  corporations  «=3l83(4)— De  facto 
marshal  not  entitled  to  salary. 

A  de  facto  town  marshal  is  not  entitled  to 
recover  any  salary,  and  can  retain  only  that 
paid  him. 

4.  Municipal  corporations  ®=3lll(2)  —  Ordi- 
nance must  have  enacting  dausou 

An  ordinance  is  not  valid  unless  It  has  an 
enacting  clause,  under  Ey.  St.  )  3700. 

&.  Contracts  <g=3 1 25— Against  public  policy  for 
oflloM-  to  agree  to  accept  less  than  fixed  sal- 
ary. ■»" 
An  agreement  by  officer  to  WRVt  less  than 
fixed  salary  of  an  office  to  whiq|^e  is  elected 
or  appointed  is  void,  as  against  public  policy, 
and  a  town  marshal  was  not  bound  by  an  agree- 
ment to  accept  appointment  and  to  serve  for 
$25  per  month  when  the  salary  was  fixed  by 
ordinance  at  ISO. 

6.  Evidence  «=3l75  — Oral  testimony  Inadmis- 
sible to  show  action  of  city  council. 
Oral  testimony  of  an  official  as  to  what  ac- 
tion a  city  council  took  on  a  given  subject  is 
inadmissible,  as  a  city  can  only  speak  through 
its  records. 

Appeal  from  Circuit  Court,  Hopkins  County. 

Action  by  S.  L.  Woodward  against  the  town 
of  NortonvUle.  Judgment  for  plaintUf,  and 
defendant  appeals.    AOlrmed. 

X  A.  Jonson,  of  Madisonvllle,  for  appellant. 
Letcher  R.  Fox  and  Laffoon  &  Waddlll,  all 
of  Madisonvllle,  for  appellee. 

SAMPSON,  J.  T^e  appellant  town  of  Noiv 
tonvllle  is  and  was  at  all  the  times  herein 
mentioned  a  town  of  the  sixth  class.  In  Jan- 
uary, 1910,  there  was  a  vacancy  in  the  office 
of  marshal  of  the  said  town,  and  the  new 
city  conncil,  on  coming  into  office,  undertook, 
on  January  3d,  to  fill  it  by  appointing  or 


electing  appellee,  S.  L.  Woodward,  to  said 
office.  Its  first  regular  meeting  on  tbe  night 
of  Monday,  January  3d,  was  for  the  purxKise 
of  organization  and  election  of  a  chairman 
and  other  officials  of  the  board,  and  a  mar- 
shal. By  statute  such  meetings  are  fixed  on 
the  first  Monday  in  January.  Tbe  following 
is  a  copy  of  the  minutes  of  that  meeting: 

"First  called  meeting  of  the  new  board  of 
trustees  of  Nortonville,  Ky.,  January  3,  1910. 
Purpose  of  meeting  was  to  qualify  as  council- 
men  for  town  and  to  elect  chairman,  inarslial, 
clerk,  and  treasurer  for  same. 

"All  the  board  members  for  1910  were  present 
and  were  qualified  by  Judge  J.  B.  Harrison  ai 
councilmen  for  town.  House  was  now  declared 
ready  for  applications  for  marshal.  Mr.  S.  I* 
Woodward  and  Mr.  T.  W.  Wiggins  made.  After 
hearing  applications  heard  by  the  clerk,  a  bal- 
lot was  made  and  a  vote  taken  by  secret  ballot 
and  counted  by  the  chairman  and  derk,  which 
showed  two  votes  for  S.  Ii.  Woodward  and 
two  votes  for  T.  W.  Wiggins.  Chairman  J.  W. 
Oatiin  cast  bis  vote  for  S.  Il  Woodward,  whicli 
untied  the  vote  and  elected  S.  L.  Woodward 
marshal  for  the  town  of  Nortonville,  Ky. 

"Motion  duly  made  and  seconded  to  adjourn 
to  meet  January  5,  1010,  for  further  buaineas. 
"J.  W.  GatUn,  Ohm. 

"O,  M.  Gates,  Oerk." 

[1,  2]  Although.the  minutes  of  the  meeting 
denominate  It  the  "first  called  meeting,"^  it 
was.  In  fact,  the  regular  meeting  of  the 
board  of  council,  and  of  this  fact  the  court 
takes  judicial  notice.  At  each  meeting  the 
council  had  the  right  to  fill  a  vacancy  in  tbe 
office  of  marshal.  This  was  an  at^wlntment, 
not  an  election,  within  the  meaning  of  our 
Constitution  and  statutes,  and  the  mere  fact 
that  members  «f  tbe  council,  in  ascertaining 
the  choice  of  that  body  for  marshal,  took  a 
secret  ballot  did  not  In  any  way  Invalidate 
the  appointment  of  Woodward. 

That  part  of  our  Constitution  reading,  "In 
all  elections  by  persons  in  a  representative 
capacity,  the  voting  shall  be  viva  voce,  and 
made  a  matter  of  record,"  has  no  application 
to  the  facts  of  this  case,  because  the  mar- 
shal was  not,  In  the  constitutional  sense, 
elected,  but  only  appointed,  tbe  statute  so 
designating  the  act  of  filling  such  vacancy. 

Another  meeting  of  the  council  was  had  on 
January  6tb.  but,  as  Woodward  was  not 
ready  to  execute  bond,  it  was  adjourned  un- 
til the  18th,  at  which  time  the  conncil  again 
met,  and  the  marshal's  bond  was  executed 
and  approved  by  the  council.  At  this  meeting 
the  minutes  of  the  regular  meeting  were  read 
and  approved. 

Woodward  insists  that,  when  he  was  in- 
stalled as  marshal  on  the  18th  of  January, 
the  date  of  the  execution  and  approval  of  the 
bond,  be  was  a  de  jure,  not  a  de  facto  officer, 
and  entitled  to  the  regular  fixed  compensa- 
tion and  emolnmfflits  of  tbe  office.  The  city 
insists  that  It  entered  Into  a  verbal  agree- 
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ment  and  contract  with  Woodward  before  bis 
dection,  by  which  he  was  to  accept  the- office 
of  marshal  and  perform  all  the  duties  there- 
of for  a  salary  of  $25  per  month  and  the 
fees,  and  a  per  cent,  of  the  taxes,  and  to 
prove  this  it  called  several  of  its  ex-offlcials 
who  participated  in  the  election  of  Woodward 
as  witnesses,  and  also  Introduced  a  number 
of  reports  and  claims  made  out  by  Woodward 
against  the  ci<'y  In  which  his  salary  was 
fixed  at  $25  for  a  part  of  the  time,  at  $35 
for  a  part  of  the  time,  and  at  $45  for  the 
balance  of  the  time. 

[3]  This  litigation  was  commenced  in  1917 
by  Woodward,  against  the  city,  to  recover 
$1,548.  with  interest,  alleged  by  him  to  be 
the  balance  doe  on  his  salary  and  fees- while 
marshal,  on  the  basis  that  the  regular  fixed 
salary  of  marshal  was  $50  per  month  during 
hXa  incnmbency.  His  contention  is  that  the 
dty  was  financially  unable,  at  the  time  the 
service  was  performed,  to  pay  him  his  full 
salary,  and  that  he  agreed  to  accept  a  less 
sum  on  account  nntll  the  city  I>ecame  able  to 
pay  In  full.  He  served  as  marshal  from 
January,  1910,  until  September,  1916,  and  re- 
signed before  bringing  this  suit  The  city  de- 
fends on  the  theory  that  Woodward  agreed 
before  his  election  to  accept  $25  per  month 
as  salary.  Instead  of  $50,  as  fixed  by  ordi- 
nance, and  that  he  was  paid  said  sum  as  it 
came  dne  nntll  the  city  council  voluntarily 
raised  it  to  $35  per  month,  after  which  time 
he  received  that  sum  until  again  raised  to  $45 
per  month;  that  he  has  received  in  full  all 
■alary  and  fees  due  him  according  to  the  con- 
tract, and  is  estopped  by  his  conduct  to  claim 
the  full  salary  fixed  by  the  ordinance.  It 
also  insists  that  the  attempted  election  of 
Woodward  by  the  city  council  by  secret  ballot 
was  invalid,  and  that  he  was  never  more 
than  a  de  facto  marshal,  and  not,  therefore, 
entitled  to  recover  any  salary,  but  can  only 
retain  that  heretofore  paid  Um.  If  he  was 
merely  a  de  facto  officer,  this  c(mtention  must 
be  sustained. 

Before  his  election,  the  dty  council,  by 
ordinance  regularly  enacted,  fixed  the  salary 
of  the  marshal  at  $50  per  month,  and  this 
ordinance  had  not  been  repealed,  amended,  or 
dianged  from  Its  passage  in  1909  up  to  the 
time  of  this  litigation,  unless  the  change  was 
effected  by  the  following  minute  made  March 
21, 1911,  and  found  in  the  records  of  the  dty 
conncll: 

'Regular  meeting  board  of  trustees,  town  of 
NortonviUe,  Ey.,  March  21,  1911. 

"Order  called  by  chairman,  J.  W.  Gatlin.    Roll 
call  by  clerk,  J.  W.  GatUn,  pres.,  W.  E.  Laffoon, 
preg.,  L.  P.  Payne,  prea.,  C.  M.  Stephens,  prea., 
I.  N.  Gates,  absent. 
231  S.W.— 16 


"Hegular  move  and  seconded  by  all  voting  aye 
that  board  allow  Marshal  Woodward  a  $10 
raise  on  the  month,  making  his  salary  $35  per 
month. 

"Regular  move  and  seconded  to  adjonm  to 
meet  call  of  chairman.  J.  W.  Gatlin,  Chim. 

"C.  M.  Gates,  Qerk." 

No  other  order  or  ordinance  was  made  or 
passed  by  the  council  affecting  the  marshal's 
salary. 

[4]  It  will  l>e  observed  that  this  minute  has 
no  enacting  clause.  It  cannot  therefore  be  a 
valid  ordinance.  Bates  v.  City  of  Montlcello, 
ITS  Ky.  244,  190  S.  W.  1074,  Ky.  St.  8  8700. 
Had  it  been  a  valid  ordinance,  It  could  have 
only  affected  the  salary  of  Woodward  after 
his  qualification  under  his  subsequent  elec- 
tion by  the  people,  and  not  for  the  term 
which  he  was  serving  at  the  time  of  the 
passage  of  the  same. 

[I]  It  is  a  general  rule  that  an  agreement 
by  an  officer  to  accept  less  than  the  fixed 
salary  of  an  office  to  which  he  is  elected  or 
appointed  for  his  compensation  Is  void,  as 
against  public  i)olicy.  Mechem  on  Public 
Officers,  S  377;  29  Cyc.  1426;  Bodenhofer  v. 
Hogan,  142  Iowa,  321, 120  N.  W.  659,  134  Am. 
St  Rq>.  422,  19  Ann.  Cas.  1073;  22  R.  0.  L. 
538.  It  would  therefore  appear  that  If  It  be 
conceded  that  Woodward  actually  agreed,  as 
contended  by  the  city,  to  serve  as  marshal  for 
$25  per  month  when  the  salary  was  fixed  by 
ordinance  at  $50,  he  was  not  bound  thereby, 
the  agreement  being  against  public  policy, 
and  void. 

[6]  Moreover,  there  was  no  competent  evi- 
dence olTered  by  the  dty  to  prove  such  an 
agreement  A  dty  can  only  speak  through 
its  records,  and  there  was  no  record  of  the 
dty  redting  or  entering  such  an  agreement 
Oral  testimony  of  an  official  as  to  what  ac- 
ti<m  the  dty  coundl  has  taken  on  a  given 
subject  is  inadmissible.  The  records  alone 
are  competent  evidence  of  such  facts. 

It  becomes  wholly  unnecessary  for  us  to 
determine  what  the  status  of  the  parties 
would  be  if  the  city  coundl  had  passed  a 
valid  ordinance  fixing  the  marshal's  salary  at 
a  different  sum.  It  cannot  be  doubted,  how- 
ever, that  the  lawmaking  body  of  the  city 
could,  before  electl<M>  of  Woodward,  have 
passed  an  ordinance  fixing  his  salary  at  a 
less  sum.  It  bad  the  means  of  protecting 
the  city,  but  failed  to  exercise  them. 

It  follows  from  what  has  been  said  that 
Woodward  was  entitled  to  recover  the  full 
salary  of  marshal,  as  provided  by  the  city 
ordinance  at  the  time  of  his  election,  and  the 
trial  court  did  not  err  in  so  holding. 

Judgment  affirmed. 
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EARLY  &  DANIEL  CO.  v.  C.  8.  EVANS 
&  CO. 

(Court  of  Appeals  of  Kentucky.    May  81, 
1921.) 

Sales  <g=3l8l(l3)— EvMenee  held  to  show  that 

consignee  sold  wheat  for  shipper,  and  not  as 

Its  own. 

In  an  action  by  consisnee  of  wheat  against 

coDsiguor  to  recover  expenses  of  handling  and 

selling  the  wheat,  which  had  been  bought  for 

export  and  was  rejected,  evidence  fceW  to  show 

that  plaintiff  in  selling  the  wheat  was  acting 

for  defendant,  and  did  not  sell  the  wheat  as 

its  own. 

Appeal  from  Clrcnit  Court,  Jessamine 
County. 

Action  by  the  tiarly  &  Daniel  Company 
against  C.  S.  Evans  4  Co.  Judgment  for 
defendants,  and  plalntUT  appeals.  Reversed, 
and  remanded  for  new  trial. 

John  H.  Welch,  of  NlcholasvIUe,  and  Hunt, 
Bennett  ft  Utter,  of  Cincinnati,  Ohio,  for 
appellant. 

Bronaugh  &  Bronangh,  of  Nidiolasrille, 
for  appellees. 

CLAT,  J.  On  October  24, 1915,  the  Early  ft 
Daniel  Company  of  Cincinnati,  Ohio,  purchas- 
ed of  C.  S.  Evans  &  Co.  of  Nicholasville,  Ky., 
8,000  bushels  of  No.  2  red  winter  wheat  at 
$1.59  per  bushel  f.  o.  b.  Nicholasville,  Ky., 
for  shipment  to  Newport  News,  Va.,  "subject 
to  Newport  News  weights  and  inspection." 
On  May  4th  or  6th  C.  8.  Evans  &  Co.  shipped 
eight  carloads  of  wheat  to  Newport  News. 
Bills  of  lading  with  drafts  attached  were  sent 
to  the  Early  &  Daniel  Company,  and  the 
drafts  i>aid.  Upon  the  arrival  of  the  cars 
In  Newport  News,  four  were  accepted  and 
four  were  rejected  on  account  of  garlic,  and 
the  Early  &  Danld  Company  were  notified 
of  the  rejection  by  wire  dated  and  received 
May  14th.  On  the  same  day  the  Early  & 
Daniel  Company  sent  to  C.  S.  Evans  ft  Co. 
a  copy  of  the  telegram  and  inclosed  it  In  a 
letter  containing  the  following : 

"Will  advise  further  as  soon  as  get  more 
particulars." 

On  the  same  day  the  Early  &  Daniel  Com- 
pany sent  the  following  telegram  to  J.  H. 
Graves,  manager  C.  &  O.  BHevator,  Newport 
News: 

"Advise,  it  yon  can,  what  usnal  manner  of 
handling  rejected  garlic  wheat  also  send  samples 
of  cars  [names  of  cars  omitted]  deliver  grain 
growers  enough  our  two  wheat  to  take  place 
of  these  cars  and  handle  the  rejected  wheat  for 


On  May  18th  the  Early  ft  Daniel  Company 
wrote  to  C.  S.  Evans  &  Co.  that  they  had 
no  definite  information   from  the  C.  &  O. 


Elevator   as  to   the  manner  in  which   the 
rejected  cars  could  be  handled,  and  saying: 

"However,  we  are  afraid  that  these  ears  wU] 
not  do  for  export." 

On  May  19,  1915,  the  Early  ft  Daniel  Com- 
pany wrote  C.  S.  Evans  &  Co.,  advising  them 
that  the  exporters  would  not  accept  the  gar- 
lic wheat,  saying: 

"Under  the  circumstances,  we  cannot  use  the 
wheat  at  any  discount  All  we  can  see  for  yon 
to  do  is  to  make  a  sale  to  a  Virginia  mill.  If 
you  want  us  to  assist  you  in  this  matter,  w« 
will  do  all  we  can.  Have  instructed  the  .eleva- 
tor at  News  to  send  us  an  elevator  receipt  and 
upon  receipt  of  same,  will  draw  on  yon  for 
amount  of  drafts  paid." 

On  May  24th  the  Early  ft  Danid  Com- 
pany again  wrote  C.  S.  Evans  ft  Co.  that 
they  had  been  advised  that  the  wheat  could 
not  be  mixed  for  export,  and  adding: 

"Now,  gentlemen,  under  the  drcumstances, 
we  cannot  accept  this  wheat  on  contract.  Will 
be  compelled  to  draw  back  on  you  with  elevator 
receipts  attached  just  as  soon  as  they  arrive. 
However,  if  you  want  us  to  help  you  dispose  of 
this  wheat,  we  will  gladly  do  so  without  any 
cost  to  you,  or.  that  is,  any  charge  for  our 
services." 

On  May  25th  C.  S.  Evans  ft  Co.  wrote  the 
Early  ft  Daniel  Company,  acknowledging  the 
receipt  of  the  letter  of  May  24th,  and  adding: 

"We  also  note  you  say  you  cannot  use  this 
wheat  on  contract.  We  do  not  understand  this 
part  of  your  letter,  as  any  wheat  sold,  even 
though  it  does  not  grade,  Should  be  applied  on 
contract  at  grade  difference,  as  the  writer  ex- 
plained to  you  when  in  your  office  a  few  day* 
ago." 

On  May  26th  the  Early  &  Daniel  Company 
wrote  C.  S.  Evans  ft  Co.  as  follows: 

"Had  the  wheat  been  shipped  to  Cincinnsti 
or  any  terminal  market,  your  position  of  taking 
in  at  the  market  difference  would  probably  be 
correct.  But  in  this  instance,  yoo  sold  n*  t 
specific  grade  of  wheat  for  export,  and  hare 
shipped  a  wheat  which  cannot  be  blown  or 
cleaned  or  mixed  in  with  other  stock  and  b* 
brought  up  to  No.  2  grade.  We  do  not  object 
to  your  corresponding  with  Mr.  Graves,  and 
have  written  him  to  give  you  all  the  information 
or  assistance  he  can.  Just  as  soon  as  yon  have 
had  reply  from  him,  will  thank  yon  to  get  ia 
touch  with  us.  Would  suggest  that  yoa  act 
quickly,  as  the  wheat  is  there  now  subject  to 
your  order." 

On  June  2d  the  Early  ft  Daniel  Company 
wrote  to  C.  S.  Evans  &  Co.  that  they  had  not 
received  elevator  receipts  on  the  four  cars  of 
rejected  wheat,  and  adding: 

"If  yon  care  to  make  disposition  in  the  mesn- 
time,  advise  us  and  we  can  arrange  it  If  ^e 
can  be  of  any  assistance  in  disposing  of  this 
wheat,  call  on  us." 
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On  June  7th  C.  T.  Ashley,  a  member  of 
the  firm  of  G.  S.  Brans  &  Co.,  went  to  New- 
port News  to  look  after  the  wheat.  He 
called  on  Mr.  Oraves,  the  manager  of  the 
C.  &  O.  Elevator,  and  was  referred  by  him 
to  Mr.  Scheer,  the  chief  inspector.  Scheer 
assured  blm  that  the  wheat  would  grade  as 
No.  2  wheat,  which  was  satisfactory.  Upon 
Ashley's  return  from  Newport  News,  the  Early 
&  X>aiilel  Company  sent  the  following  tele- 
gram to  G.  S.  Evans  &  Co. : 

"Newport  News  elevator  wires  to-day  that 
loading  orders  have  been'  received  enabling  them 
to  mix  out  the  garlic  wheat  advantage  of  this 
should  bo  taken  now  to  save  further  loss. 
Therefore  we  will  sell  to  best  advantage  to- 
day. Besponsibility  for  the  loss  to  rest  with 
you  or  the  G.  &  O.  B.  K.  Company." 

However,  the  telegram,  when  received  by 
C.  S.  Evans  &  Co.,  read  as  follows: 

"Therefore,  we  will  sell  to  best  advantage  to- 
day's responsibility  for  the  railroad  company." 

On  the  same  day  the  Early  &  Daniel  Com- 
I>any  wrote  C.  S.  Evans  &  Co.  as  follows : 

"In  reference  to  onr  wire  to-day.  We  re- 
ceived a  wire  from  A.  H.  Graves,  Mgr.  C.  &  O. 
Elevator,  Newport  News,  advising  that  at  this 
time  he  could  mix  your  wheat  our  and  get  a 
grade  of  No.  2. 

"We  wired  yon  that  we  would  sell  wheat  in 
stock  at  further  loss  which  we  did  at  $1.23 
f.  o.  b.  vessel  Newport  News  to-day. 

"Now,  gentlemen,  we  cannot  account  for 
Graves  changing  his  grade  at  this  late  date. 
We,  of  course,  are  going  to  stand  by  the  origi- 
nal grade.  We  had  advice  from  Graves  at  that 
time  that  the  wheat  would  not  grade  at  No.  2 
for  export  and  could  not  be  cleaned  or.blowed 
and  brought  up  to  No.  2  grade  by  mixing  in  with 
other  stock  we  had  on  hand  there  at  that  time. 

"We  were  within  onr  rights  in  refusing  this 
wheat  from  you  on  Graves'  advice  that  the 
wheat  would  not  do  for  export,  and  we  cannot 
accept  it  at  this  late  date  only  at  the  market 
^fference. 

"As  soon  as  we  get  the  matter  straightened 
out,  that  is,  the  deal  finally  put  through,  we 
will  render  bill  against  you  for  loss,  and  if  yon 
have  any  daim,  it  is  against  the  C.  &  O.,  as 
we  cannot  and  do  not  intend  to  stand  in  be- 
tween on  this  transaction. 

"Trust  we  have  made  ourselves  dear  and  un- 
doubtedly our  action  in  selling  the  wheat  at 
NcwB  was  satisfactory  to  yon  as  we  did  not  get 
reply," 

In  addition  to  Identlfjrlng  the  various  let- 
ters and  telegrams,  E.  B.  TerrlU,  who  repre- 
sented the  Early  &  Daniel  Company,  testi- 
fied in  substance  as  follows:  The  purchase 
of  the  wheat  waa  made  over  the  telephone 
and  then  confirmed  by  a  letter  from  C.  8. 
Evans  ft  Co.  The  wheat  was  purchased  for 
export,  and  Evans  &  Co.  were  informed  of 
this  fact  The  first  communication  which 
he  received  from  Evans  &  Co.  was  the  letter 
of  May  25tb.  The  wheat  was  sold  on  June 
16th  at  the  price  of  $lu!3,  which  was  the 


market  price  at  Newport  News  at  that  time. 
He  never  received  any  authority  from  Evans 
&  Co.  to  sell  the  wheat.  J.  H.  Graves,  the 
general  agent  of  the  Chesapeake  &  Ohio  Ball- 
road  at  Newport  News,  identified  the  cor- 
respondence which  passed  between  him  and 
the  Early  &  Daniel  Company.  A  represen- 
tative of  Evans  &  Co.  called  to  see  him  in 
regard  to  the  four  cars  of  rejected  wheat,  and 
was  sent  by  him  to  H.  M.  Scheer,  the  in- 
spector for  the  Newport  News  Chamber  of 
Commerce.  Scheer  testified  to  the  rejection 
of  the  wheat  and  to  the  fact  that  sometimes 
wheat  which  Is  rejected  on  account  of  garlic 
Is  mixed  out  In  shipments  where  certificates 
do  not  require  "free  from  garlic." 

For  the  defendants  C.  T.  Ashley,  a  mem- 
ber of  the  firm,  testified  that  he  made  the 
sale  over  the  telephone  to  Mr.  Terrlll.  He 
did  not  admit  to  the  Early  &  Daniel  Com- 
pany that  the  wheat  was  not  up  to  contract. 
Rejected  wheat  did  not  apply  on  contract  in 
any  market  The  Early  &  Daniel  Company 
did  not  notify  him  that  they  would  handle 
the  wheat  for  his  account  After  receiving 
several  letters  and  telegrams  from  the  Early 
&  Daniel  Company,  he  went  to  Newitort 
News.  He  saw  Mr.  Graves  and  was  referred 
to  his  chief  derk.  He  called  him  the  in- 
spector. He  told  Mr.  Scheer  that  he  came 
there  to  handle  the  wheat  himself.  Scheer 
said  that  he  was  going  to  take  It  and  grade 
it  as  No.  2  wheat  This  waa  satisfactory 
to  blm.  On  cross-examination  he  stated  that 
he  was  In  Newport  News  on  the  7th.  He 
did  not  call  up  the  Early  &  Danid  Company 
to  let  them  know  what  had  been  done  with 
the  wheat  It  ,was  their  understanding  that 
the  wheat  was  for  export  and  the  cars  were 
all  billed  for  export.  He  supposed  that 
where  wheat  waa  shipped  for  export  and  was 
not  up  to  proper  grade.  It  would  be  the 
shipper's  wheat  He  did  not  at  any  time 
offer  to  take  back  the  wheat  or  repay  the 
Early  &  Daniel  Company.  He  simply  let 
the  wheat  alone  except  for  the  conversa- 
tion and  correspondence  he  had  with  Mr. 
TerriU.  All  along  the  Early  &  Danld  Com- 
pany were  trying  to  work  it  in  with  some 
other  wheat  they  had.  He  did  not  think 
that  he  had  letters  showing  that  it  was  for 
his  account  No  matter  what  the  wheat 
weighed  or  how  it  graded,  the  Inspection 
at  Newport  News  was  to  control.  He  did 
not  know  what  became  of  the  wheat 

The  suit  was  brought  to  recover  $2,034.87, 
loss  on  the  wheat  $10.00  for  shortage  in 
weight  and  $3024  for  failure  to  load  the 
cars  to  their  full  capadty.  A  trial  before  a 
Jury  resulted  in  a  verdict  and  Judgment  for 
defendant.    Plaintiff  appeals. 

It  Is  conceded  that  the  evidence  respecting 
the  item  of  $30.24  for  failure  to  load  the 
cars  to  their  full  capadty  was  suffident 
to  make  a  question  for  the  Jury,  but  Insisted 
that  the  verdict  on  the  Item  of  $2,034.87« 
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loss  on  the  wheat,  and  $10.60  for  shortage  In 
weight,  Is  flagrantly  against  the  erldence. 

In  addition  to  belleylng  from  the  evidence 
that  the  contract  was  made  and  the  wheat 
paid  for,  the  Jury,  before  finding  for  the 
plaintifF,  were  required  by  instruction  No.  1 
to  believe  from  the  evidence:  (1)  That 
the  four  carloads  of  wheat  were  rejected  at 
Newiwrt  News;  (2)  that  plaintiff  within  a 
reasonable  time  thereafter  notified  the  de* 
fendant  of  the  rejection  and  refnsed  to  ac- 
cept the  rejected  wheat;  (3)  that  the  de- 
fendant refused  and  failed  to  take  charge 
of  said  wheat  after  receiving  said  notice  of 
refusal  to  accept;  (4)  that  by  reason  of 
such  failure  plaintiff  became  liable  for  stor- 
age or  other  charges;  (5)  that  plaintiff 
notified  defendant  that  it  would  sell  said 
wheat;  and  (6)  that  plaintiff  did  sell  said 
wheat  on  the  open  market  for  a  fair  and 
reasonable  price.  By  instmction  No.  2  the 
Jury  were  told  to  find  for  the  defendant  if 
they  believed  from  the  evidence  that,  after 
the  wheat  was  rejected  by  the  inspector  at 
Newport  News,  the  plaintiff  took  charge  of 
said  wheat  on  its  own  account  and  kept  and 
sold  the  wheat  as  its  own. 

Taking  up  the  evidence  with  reference 
to  the  Issues  submitted  In  the  foregoing  In- 
Btnctlons,  the  testimony  of  H.  M.  Scheer,  the 
chief  Inspector  at  Newport  News,  and  the 
letters  and  telegrams  from  J.  H.  Graves  es- 
tablished beyond  any  controversy  the  fact 
that  the  wheat  in  question  was  rejected.  A 
copy  of  the  telegram  notifying  the  Earty 
&  Daniel  Company  of  the  rejection  of  the 
wheat  was  mailed  on  May  14th,  the  day  of 
Its  receipt,  to  Evans  &  Co.,  and  therefore  it 
cannot  be  doubted  that  Evans  &  Co.  were 
advised  of  the  rejection  of  the  wheat.  But 
the  words,  "Handle  the  rejected  wheat  for 
us,"  in  the  telegram  from  the  Early  &  Daniel 
Company  to  J.  H.  Graves,  are  seized  upon  to 
show  that  the  Early  &  Daniel  Company  did 
not  refuse  to  accept  the  wheat  In  our  opin- 
ion these  words  ar«  of  no  probative  force 
when  considered  in  the  light  of  all  the  letters 
and  telegrams  which  passed  between  the  par- 
ties. Not  only  were  Evans  &  Co.  notified  of 
the  rejection  of  the  wheat  by  the  inspector  at 
Newport  News  on  May  14th,  but  on  May  18th, 
which  was  within  a  reasonable  time,  Evans 
k  Co.  were  notified  that  the  Early  &  Daniel 
Company  could  not  use  the  wheat  at  any 
discount  and  would  draw  on  Evans  &  Co. 
for  amount  of  drafts  paid.  This  was  a 
dear  and  express  notice  that  the  Early 
ft  Daniel  Company  could  not  use  the  wheat 
and  would  hold  Evans  &  Co.  responsible 
for  the  price.  Not  only  so,  but  on  May  24th 
Evans  &  Co.  were  again  notified  that  the 
Early  &  Daniel  Company  could  not  accept 
the  wheat  on  the  contract,  and  that  the  com- 
pany would  be  compelled  to  draw  back  on 
them  VTlth  elevator  receipts  attached  Just 
as  soon  as  they  arrived.    Mr.  Asbl^  not 


only  admitted  the  receipts  of  these  various 
letters  and  telegrams,  but  also  admitted  that 
the  rejected  wheat  would  not  apply  on  con- 
tract in  any  market,  and  that  the  grading; 
In  Newport  News  was  final,  even  though  the 
weight  and  grade  were  erroneous.  While 
the  correspondence  was  going  on,  Evans  & 
Co.  showed  no  disposition  to  protect  the 
Early  ft  Daniel  Company  in  the  transaction. 
Although  Evans  ft  Co.  were  notified  by 
various  letters  and  telegrams  that  the  Early 
ft  Daniel  Company  had  refused  to  accept  the 
wheat,  Evans  ft  Co.  never  at  any  time  notified 
the  Early  ft  Daniel  Company  that  theiy 
would  take  charge  of  the  wheat  It  Is  true 
that  Ashley  went  to  Newport  News.  All 
that  he  did  was  to  Inquire  about  the  wheat, 
and,  when  Informed  that  It  would  then  be 
graded  out  as  No.  2  wheat  be  said  that  was 
satisfactory  to  him.  He  did  not  then  op- 
pose the  arrangement  or  ask  that  the  wheat 
be  delivered  to  him.  On  the  contrary,  he 
acquiesced  In  the  arrangement.  That  being 
true,  all  the  circumstances  show  that  he 
failed  and  refused  to  take  charge  of  the 
wheat  and  even  his  own  testimony  does  not 
tend  to  establish  the  contrary.  There  Is  no 
dispute  as  to  the  Items  of  storage  and  other 
charges  for  which  the  Early  ft  Daniel  Com- 
pany became  liable,  and  there  can  be  no  doubt 
that  this  liability  arose  from  the  failure  of 
Evans  ft  Co.  to  take  charge  of  the  wheat. 
The  Early  ft  Daniel  Company  telegraphed 
Evans  ft  Co.  on  June  14th  that  they  would 
sell  the  wheat  that  day  to  the  best  advantage. 
"Kesponslblllty  for  loss  to  rest  with  yon  or 
0.  ft  O.  R.  R.  Co."  The  testimony  for  Evans 
ft  Co.  is  to  the  effect  that  the  telegram  when 
received  read,  "Responsibility  for  the  railroad 
company."  But  however  this  may  be,  Evans 
ft  Co.  do  not  deny  receiving  the  letier  written 
by  the  Early  ft  Daniel  Company  on  the  same 
day,  advising  Evans  ft  Co.  that  the  wheat 
was  sold  at  $1.23,  and  that  as  soon  as  the 
matter  straightened  out  they  would  render 
a  bill  against  Evans  ft  Co.  for  the  loss,  and, 
If  Evans  ft  Co.  had  any  claim,  it  was  against 
the  Chesapeake  ft  Ohio  Railroad.  It  Is  un- 
disputed that  the  wheat  was  sold.  Terrill 
testifies  that  $1.23  was  the  market  price  at 
Newport  News  on  the  day  of  the  sale,  and 
defendant  did  not  attempt  to  show  the  con- 
trary. 

While  an  occasional  expression  in  one  of 
the  letters  or  telegrams  affords  a  very  un- 
substantial basis  for  an  argument  to  the  con- 
trary, the  letters  and  telegrams  construed  as 
a  whole,  and  viewed  In  the  light  of  the  con- 
duct of  the  parties,  show  unmistakably  that 
the  Elarly  ft  Daniel  Company  in  selling  the 
wheat  was  acting  for  Evans  ft  Co.  and  did 
not  sell  the  wheat  as  its  own. 

In  our  opinion  there  is  no  escape  from  the 
conclusion  that  the  verdict  of  the  jury  on 
the  issues  submitted  by  instructions  Nos.  1 
and  2  is   flagrantly   against   the  evidence. 
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The  same  la  tme  with  req;>ect  to  the  Item  of 
$10.60  for  shortage  In  weight.  The  shortage 
was  proved,  and  there  Is  no  evidence  to  the 
contrary. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 


JOHN    R.    COPPIN   CO.   V.    RICHARDS. 

(Court  of  Appeal*  of  Kentucky.    May  81, 
1921.) 

1.  Laadlortf  and  tenant  «=>l 69(1 1)— Responsi- 
bility for  Injury  to  contractor's  workman  by 
•levator  held  for  Jnry. 

In  an  action  against  the  proprietor  of  a 
bnilding  for  the  death  of  an  electrician  en- 
gaged by  independent  contractors  installing  fix- 
tures, whether  a  servant  of  defendant,  or  serv- 
ant of  a  tenant  of  the  building,  started  the 
elevator  wliich  caused  the  injury,  held  for  the 
jury. 

2.  Appeal  and  error  «=>  1001  (I)— Pinning  sup- 
ported by  evidence  of  probative  value  not 
disturbed. 

A  finding  of  a  jury  will  not  be  disturbed, 
where  the  proven  facts  and  drcumstances 
were  sndi  that  a  reasonable  person  would  have 
deduced  the  conclusion  arrived  at  by  the  Ju- 
rors; bnt  if  the  evidence  was  not  of  such  pro- 
bative value  as  to  sustain  the  deduction,  in- 
ference, and  belief  in  the  mind  of  a  reason- 
able person,  the  Judgment  should  be  reversed. 

3.  Negligenoe  ^al34(IO) — Degree  af  proof  re- 
qnlred. 

When  the  evidence  shows  that  the  injury 
may  have  resulted  from  any  one  of  two  or 
more  causes,  only  one  of  which  was  due  to 
defendant's  negligence,  and  the  inference  that 
the  injury  resulted  tram  one  cause  was  no 
stronger  than  that  it  resulted  from  the  other 
or  others,  a  verdict  for  the  plaintiff  cannot 
be  sastained. 

4.  Negligence  9=>I34(2)— May  be  proven  by 
circumstantial  evidence. 

Negligence,  like  any  other  fact,  may  be 
proven  by  circumstantial  evidence,  that  is,  by 
proving  facts  from  which  a  reasonable  person 
eoDld  readily  infer  the  ultimate  fact  of  negli- 
(ence. 

5.  Negligence  «=352— Warning  of  starting  of 
elevator  required. 

Ad  electrician  employed  by  an  independent 
contractor  who  was  worldng  in  and  abont  an 
elevator  shaft  in  defendant's  building  was  en- 
titled to  due  warning  of  the  starting  of  the 
devator. 

6.  Negligence  ^s»67— Elaotrlelan  In  elevator 
shaft  hold  not  guilty  of  oontributory  neglU 


An  electrician  was  not  guilty  of  con- 
tributory negligence  in  working  in  an  elevator 
shaft,  where  he  had  been  told  by  the  owner 
of  the  building  that  he  could  work  in  the  shaft 
v>i  that  the  elevator  would  remain  on  the  third 
floor  for  a  wliile,  having  the  right  to  expect  a 
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warning  from  the  persons  in   diarge  of  the 
elevator  before  it  moved. 

7.  Negligence  «=>65— Risk   of   in]ury  by   ele- 
vator not  assumed  by  contractor's  workman. 

An  electrician  employed  by  an  independent 
contractor,  installing  electrical  appliances  in 
and  abont  an  elevator  shaft  in  defendant's 
bnilding,  did  not  assume  risks  of  danger  to 
him  occasioned  by  negligence  of  defendant's 
servants,  consisting  in  starting  the  elevator 
without  giving  warning. 

Appeal  from  Oircoit  Cionrt,  Kenton  Cionn- 
ty,  Common  Jjkw  and  Bquity  Division. 

Action  by  W.  L.  Richards,  administrator, 
against  the  John  R.  Coppin  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed 

O.  M.  Rogers  and  Wm.  J.  Deupree,  both 
of  Oovingtm,  and  Clore,  Schwab  &  McCJas- 
Un,  of  Cincinnati,  Olilo,  for  appellant 

T.  J.  Edmonds  and  R.  C.  Simmons,  both 
of  CSoTlngton,  for  aMiellee. 

SAMPSON,  J.  The  $7,000  judgment  which 
this  appeal  seeks  to  reverse  was  recovered  by 
the  administrator  of  Sidney  Harris,  in  the 
Kenton  circuit  court,  against  the  Jolm  R. 
Ck^pin  Company,  Incorporated,  for  the  death 
of  Harris  In  an  elevator  accident  upon  the 
averment  and  proof  by  circumstantial  evi- 
dence that  the  death  was  the  result  of  the 
negligence  of  the  agents  and  servants  of  the 
coriwratlon.  Harris  was  a  young  man  about 
24  years  of  age,  in  good  health  and  a  trained 
electrical  worker.  He  was  engaged  by  a 
firm  of  electricians,  independent  contractors, 
to  help  them  install  lights  and  electrical  fix- 
tures in  the  garage  part  of  the  John  R.  (Top- 
pin  Company's  store  building  in  the  city  of 
Covington.  To  do  the  work  Harris  and  his 
associates  were  required'  to  carry  the  wire 
from  a  connection  in  the  ceiling  of  the  first 
story  of  the  building  through  the  hole  made 
in  the  floor  for  the  elevator  shaft  to  the  base- 
ment The  wire  had  to  be  Incased  in  con- 
duits so  as  to  make  It  safe,  and  attached  to 
the  walls  of  the  building  and  the  supports  of 
the  elevator  In  the  shaft  so  as  to  make  it  se- 
cure. While  laying  on  the  floor  of  the  first 
story  with  his  head  and  shoulders  extending 
into  the  elevator  shaft,  his  face  downward, 
engaged  in  connecting  the  electric  wire  or 
conduit  to  some  part  of  the  shaft  equipment 
or  building,  the  elevator  car  which  was  at 
the  third  floor  above  noiselessly  descended 
and  caught  and  killed  Harris.  The  defend- 
ant company  denied  negligence  on  its  part 
and  pleaded  contributory  negligence  on  the 
part  of  Harris.  A  trial  resulted  in  a  ver- 
dict for  $7,000,  on  which  the  judgment,  frcHn 
which  this  appeal  Is  prosecuted,  was  ren- 
dered. 

The  John  R.  (3oppln  Company  appeals,  as- 
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signing  as  grounds  tor  reversal  of  the  Judg- 
ment the  following: 

(1)  The  pleadings  do  not  support  the  judg- 
ment 

(2)  The  court  admitted  incompetent  evi- 
dence of  tbe  plaintiff  over  the  objection  of 
the  defendant  company. 

(3)  The  court  should  have  sustained  de- 
fendant's motion,  made  both  at  the  conclu- 
sion of  plalntlfTs  evidence  and  at  the  con- 
clusion of  all  the  evidence,  for  a  directed 
verdict  in  its  favor. 

(4)  Tbe  court  erroneously  instructed  the 
jury  as  to  tbe  law  of  tbe  case. 

Each  of  these  contentions  will  be  consider- 
ed, but  before  we  do  so  a  statement  of  the 
facts  somewhat  in  detail  will  be  given. 

The  Coppin  Company  owned  a  large  seven- 
story  building  in  the  city  of  Ck>vlngton,  In 
which  was  located  three  elevators,  two  of 
which  were  near  the  front  of  the  building 
and  used  for  carrying  passengers,  while  the 
third  was  in  tbe  rear  of  the  building  and  was 
used  for  carrying  freight  between  the  base- 
ment and  the  fourth  story,  its  terminus.  The 
accident  to  and  death  of  Harris  happened 
in  the  freight  elevator  shaft.  The  Coppin 
Company  uses  the  first,  second,  and  third 
stories  of  the  building  in  its  retail  store 
business,  and  employed  the  seventh  floor  and 
tbe  basement  for  storage  purposes.  The 
fourth  floor  is  leased  to  and  occupied  by  the 
Kenton  Pharmaceutical  Company,  a  patent 
medicine  concern,  which  has  the  use  of  the 
freight  elevator  to  carry  its  goods  up  and 
down,  and  had  storage  In  the  basement  This 
last-named  company  had  three  persons  In  its 
onploy  at  the  time  of  the  accident,  a  pharma- 
cist, an  expressman,  and  a  porter  named  liee. 
The  expressman  was  out  of  the  building  and 
had  been  for  some  time.  The  pharmacist 
never  used  the  elevator,  except  upon  rare 
occasions  when  the  porter  Lee  was  out,  and 
says  be  did  not  use  or  attempt  to  use  It  on 
the  day  of  the  accident  and  there  is  no  evi- 
dence or  even  suggestion  that  he  did  do  so. 
We  will  consider  Lee's  connection  with  the 
elevator  later. 

The  Coppin  Company  employed  a  num- 
ber of  people  both  men  and  women  in  and 
about  the  store,  but  none  of  these  used  the 
freight  elevator  on  the  morning  of  the  acci- 
dent except  Stelnbom,  the  shipping  clerk, 
and  four  porters  named  Davenport,  Page, 
Harris,  and  Brogan,  unless  some  one  not  ac- 
customed to  use  it  did  so,  and  there  is  no 
evidence  of  this. 

Tbe  real  question  of  fact  in  the  case  being 
who  started  the  elevator  which  killed  Harris, 
we  see  by  the  process  of  elimination  that  only 
the  four  porters  of  the  Coppin  Company,  the 
pharmaceutical  company's  porter  I^ee,  and 
the  deceased  and  the  other  two  electricians 
need  be  considered,  for  they  are  the  only 
ones  shown  to  have  bad  the  opportunity  to 
set  the  elevator  in  motion. 


It  is  not  seriously  argued,  nor  could  it  be, 
that  Harris  or  any  of  the  electricians  started 
the  car,  for  every  motive  and  reason  is 
against  such  inference,  and  the  direct  evi- 
dence shows  they  did  not  do  so.  Coming  now 
to  the  porter  Lee  who  was  In  tbe  basement 
at  the  time  Harris  met  big  death,  tbe  evi- 
dence shows  that  he  had  t>een  working 
around  the  place  for  some  months,  and  on  the 
morning  of  the  accident  bad  carried  a  load 
of  express  from  the  fourth  floor  of  the  build- 
ing down  on  the  freight  elevator  to  the  first 
floor  and  to  tbe  basement,  where  he  left  ft 
and  began  looking  ahout  some  boxes.  While 
thus  engaged,  the  porters  of  the  Cc^pln 
Company  took  tbe  elevator  to  the  third 
floor.  Lee  waited  a  short  time  for  the  ele- 
vator to  return  and  then  called  up  to  those  In 
charge  of  it  on  die  third  floor  and  asked  for 
it  but  was  told  that  the  elevator  was  in  use 
but  he  could  have  it  later.  He  then  sat 
down  on  a  box  in  the  basement  to  wait  tor 
tbe  elevator  which  he  desired  to  use  in  tak- 
ing his  truclc  back  to  the  fourth  floor.  He 
was  close  to  the  elevator  shaft,  and  the  elec- 
tricians were  working  in  It  above  connecting 
the  wires  and  conduits.  Harris,  the  de- 
ceased, called  to  Lee  to  hand  him  a  wrench 
which  was  in  the  basement  Lee  looked  for 
it  but  did  not  at  first  see  the  wrench,  where- 
upon Harris  told  Lee  it  was  on  a  I>ox,  and 
Lee  took  it  and  tried  to  reach  it  up  to  Har- 
ris, who  was  lying  on  his  stomach  on  the 
floor  above  with  his  head  and  shoulders  pro- 
jecting into  the  elevator  shaft  and  looking 
down  at  Lee. 

Etnding  the  distance  too  great  Lee  pro- 
cured a  keg  and  stood  on  It  and  reached  the 
wrench  to  Harris.  When  he  stepped  down. 
he  glanced  up  tbe  shaft  and  saw  the  elevator 
noiselessly  descending  and  very  near  Har- 
ris, who  was  engaged  in  his  work.  The  emi- 
nent peril  of  Harris  so  excited  Lee  that  he 
began  to  scream,  "Stop  the  elevator!"  but 
before  Harris  did  or  could  move,  his  bead 
and  shoulders  Vvere  caught  between  the  ele- 
vator car  and  the  edge  of  the  concrete  floor 
and  so  mashed  that  he  died  shortly  there- 
after. It  is  insisted  by  appellant  company 
that  Lee  started  tbe  car,  or  at  least  it  argues 
that  the  inference  to  be  drawn  from  the  evi- 
dence is  as  great  that  he  started  the  car,  as 
that  any  other  person,  including  the  Coppin 
Company's  employ^,  started  It  Tills  in- 
sistence is  based  upon  the  fact  that  be  was 
accustomed  to  operating  the  car  and  had  been 
waiting  for  It  to  carry  his  truck  to  the  fourth 
floor,  that  he  was  close  to  the  cable  by  which 
the  elevator  was  operated,  and  that  his  de- 
sire for  the  elevator  had  prompted  him  to 
pull  the  cable  and  cause  the  car  to  descend. 
But  there  is  no  evidence  to  support  this  the- 
ory. Lee  testlfled  he  did  not  start  the  car; 
that  he  was  not  in  reach  of  the  cable,  and  did 
not  Intend  to  or  try  to  operate  the  car.  He 
says  the  rule  was  to  call  "elevator"  when 
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one  wanted  to  use  the  car,  and  if  it  was  In 
use  the  one  vting  it  wonld  Inform  tbe  one 
wanting  it  and  he  would  haV«  to  wait. 

When  told  tliat  morning  that  the  car  was 
In  use,  Lee  sat  down  to  wait,  and  did  wait. 
There  Is  no  presumption  that  Lee  would 
have  violated  the  rule  about  the  elevator  that 
morning,  especially  when  there  was  absolute- 
ly no  evidence  that  he  had  ever  done  so  be- 
fore. The  evidence  shows  that  it  only  took 
Tbe  elevator  a  few  seconds  to  travel  from  the 
tblrd  floor  to  the  first  floor.  Lee  could  not 
have  started  the  elevator  unless  be  did  so 
before  Harris  asked  him  to  hand  up  the 
wrench.  When  this  request  was  made  by 
Harris,  the  wrench  could  not  be  found  by 
Lee,  und  he  looked  aTound  for  it,  and  when 
he  found  it  he  tried  to  hand  it  up  to  Harris, 
but  found  he  could  not  reach  him,  so  he  ob- 
tained a  keg  and  stood  upon  it  so  as  to  pass 
the  wrench  to  Harris,  who  was  then  reach- 
ing down  through  tbe  elevator  hole  as  fiir  as 
he  could.  After  reaching  the  wrench  to  Har- 
ris, be  stepped  down  from  the  keg  and  glanc- 
ed up  into  the  shaft  and  saw  the  elevator 
<»ming  down,  but  not  quite  to  the  first  floor. 
L«e  was  sitting  down  when  Harris  asked  for 
the  wrench.  These  facts  conclusively  prove 
that  Lee  did  not  start  the  elevator,  for  If 
he  had  done  so  the  car  would  have  reached 
tbe  first  floor  where  Harris  was  long  before 
It  did.  In  other  words,  the  time  occupied  by 
Lee  in  finding  ^nd  handing  up  the  wrench 
was  mneti  greater  than  that  required  for  tbe 
elevator  car  to  rua  from  tbe  third  floor  to 
tbe  first  floor,  and' Leo  did  not  have  en  op- 
portunity to  operate  the  cable  during  that 
time.  Aside  from  this,  every  other  circum- 
stance appears  to  refute  the  theory  that  Lee 
started  the  car.  and  this  we  will  advert  to 
later. 

The  only  other  persons  about  the  building 
which  the  evidence  tends  to  show  had  an 
opportunity  to  start  the  elevator  were  the 
four  porters  in  tbe  employ  of  the  Coppin 
Company,  working  on  the  third  and  seventh 
floors.  These  men,  Davenport,  Page,  Harris, 
and  Brogon,  were  in  charge  of  and  operating 
tbe  elevator;  they  had  raised  it' from  the 
basement  to  the  third  floor  and  were  load- 
ing it  with  rubbish  to  be  carried  to  the  base- 
ment While  they  each  say,  except  Brogan, 
who  did  not  testify,  they  did  not  start  the 
elevator  and  were  not  on  the  third  floor 
where  it  was  when  it  started  down,  they  all 
admit  they  had  the  car  in  control  and  could 
have  operated  It  at  any  time  by  pulling  the 
cable.  There  is  much  conflict  In  their  testi- 
mony. The  stuff  they  had  loaded  was  on 
the  car,  but  other  stutc  was  yet  to  be  loaded 
before  it  went  down,  according  to  their  con- 
tention as  gleaned  from  the  evidence.  How- 
ever this  may  be,  the  fact  is  the  car  started 
on  its  downward  course  while  at  the  third 
floor  in  tbe  possession  and  under  the  con- 
trol of  tbe  porters  of  tbe  appellant  company. 
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and  it  is  insisted  by  appellee  administrator 
that  the  Inference,  deduction,  alM  belief  may 
reasonably  be  drawn  and  had,  from  tbese 
facts  and  drcumstances  proven,  that  the  car 
was  set  in  motion  by  one  or  tbe  other  of 
the  four. 

[i-3]  This  brings  us  to  the  only  serious 
question  of  law  on  this  appeal,  which  is:  Did 
the  court  err  in  overruling  defendant's  mo- 
tion for  a  directed  verdict  and  in  submitting 
tbe  case  to  the  Jury?  Were  the  proven  facts 
and  circumstances  such  that  a  reasonable 
person  would  have  deduced  the  conclusion 
that  the  elevator  car  was  set  in  motion  by 
the  hand  of  the  Coppin  Company's  agents. 
If  it  was  the  judgment  should-  not  be  dis- 
turbed, but  if  the  evidence  was  not  of  such 
probative  value  as  to  sustain  the  deduction. 
Inference,  and  belief  in  the  mind  of  a  reason- 
able person  that  the  car  was  started  on  its 
death  dealing  course  by  the  hand  or  agency 
of  the  appellant  company,  then  the  Judgment 
should  be  reversed.  The  motion  of  the  Cop- 
pin Company  for  a  pei-emptory  Instruction 
to  the  jury  to  flnd  for  it  was  based  upon  the 
Idea  that  there  was  no  direct  or  other  evi- 
dence of  any  probative  value  that  tbe  ele- 
vator car  was  set  in  motion  by  appellants  or 
its  agents  or  servants,  or  at  most  there  was 
such  slight  circumstantial  evidence  as  is 
whoUy  insufficient  to  support  the  verdict, 
and  which  evidence  was  equalized  by  other 
circumstances  which  rendered  It  impossible 
to  determine  with  any  degree  of  certainty 
whether  the  injury  and  death  of  Harris  was 
the  result  of  one  or  the  other  of  two  or  three 
causes  only  one  of  which  would  fix  liability 
on  the  Coppin  Company.  In  other  words, 
appellant  insists  that  the  Inference  to  be 
drawn  from  the  proven  facts  is  equally 
consistent  with  its  nonllabUity  as  with  its 
liability;  that  there  Is  an  equilibrium  of 
evidence,  and  that  in  such  case  it  Is  the  duty 
of  the  trial  court  to  take  the  case  from  the 
jury  because  a  verdict  would  be  the  result 
of  mere  speculation  on  its  part  This  court 
has  frequently  recognized  the  rule  that  when 
the  evidence  shows  that  the  injury  may  have 
resulted  from  any  one  of  two  or  more  caus- 
es only  one  of  which  was  due  to  defendant's 
negligence,  and  the  inference  that  the  in- 
Jury  resulted  from  one  cause  was  no  stronger- 
than  that  it  resulted  from  the  other  or  others, 
a  verdict  for  tbe  plaintiff  cannot  be  sustain- 
ed. L.  &  N.  B.  R.  Co.  V.  Guest  106  S.  W.  817, 
32  Ky.  Law  Rep.  670;  Cochran's  Adm'r  v. 
Kranse,  144  Ky.  202,  137  S.  W.  1053;  Mc- 
Donald V.  Lou.  Car  Wheel  &  Supply  Oo., 
149  Ky.  801,  149  S.  W.  1142;  The  Lack 
Malleable  Iron  Co.  v.  Graham,  147  Ky.  161, 
143  S.  W.  1016. 

This  doctrine  is  confldently  relied  upon  by 
the  Coppin  Company  on  this  appeal. 

[4]  It  may  be  stated  as  a  well-recognized 
principle  that  negligence,  like  any  other  fact, 
may  be  proven  by  circumstantial  evidence; 
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that  is,  by  proTing  facts  from  wblch  a  rea- 
sonable peiAn  could  readily  Infer  the  ul- 
timate fact  of  negligence.  Direct  evidence  by 
an  eyewitness  was  not  any  more  necessary 
In  this  case  to  prove  the  contested  fact  than 
In  any  other  case.  The  question  of  fact  to 
be  determined  by  the  jury  was,  who  started 
the  elevator  on  the  dovraward  trip  at  the 
time  it  struck  and  killed  appellee's  decedent, 
and  this  fact  could  as  well  be  established 
by  circumstantial  evidence  as  any  other  fact, 
such  as  the  striking  of  a  blow  or  the  firing 
of  a  shot  which  took  the  life  of  a  human  be- 
ing. 

In  describing  the  nature  and  efficacy  of 
circumstantial  evidence.  Prof.  Greenleaf,  In 
bis  most  excellent  work  on  Bvldence,  gives 
the  following  illustraticHi: 

"If  a  witness  testifies  that  be  saw  A.  inflict 
a  mortal  wound  on  B.,  of  which  he  instantly 
died;  this  is  a  case  of  direct  evidence;  and, 
giving  to  the  witness  the  credit  to  which  men 
are  generally  entitled,  the  crime  is  satisfac- 
torily proved.  If  a  witness  testifies  that  a 
deceased  person  wag  shot  with  a  pistol,  and 
the  wadding  is  found  to  be  a  part  of  a  letter 
addressed  to  the  prisoner,  the  residue  of  which 
la  discovered  in  his  pocket;  here  the  facts 
themselves  are  directly  attested;  but  the  evi- 
dence they  afford  is  termed  circumstantial,  and 
from  these  facts,  if  unexplained  by  the  pris- 
oner, the  Jury  may  or  may  not  deduce,  or  infer, 
or  presume  his  guilt,  according  as  they  are 
satisfied,  or  not,  of  the  natural  connection  be- 
tween similar  facts,  and  the  guilt  of  Uie  per- 
son thus  connected  with  them." 

Other  writers  have  held  that  the  differ- 
ence between  circumstantial  evidence  and 
that  which  is  denominated  direct  evidence 
la  merely  one  of  logic  and  of  no  practical 
significance;  that  all  evidence  is  more  or 
less  circumstantial;  all  statements  of  wit- 
nesses, all  conclusions  of  Juries,  are  the  re- 
sult of  Inference,  the  difference  being  only 
In  degree. 

It  Is  conceded  by  all  parties  to  this  litiga- 
tion that  the  elevator  car  would  not  start  with- 
out the  aid  of  an  outside  agency.  Some  one 
must  pull  the  cable  to  set  It  In  motion,  but 
once  In  motion  It  would  travel  in  the  direc- 
tion It  was  going  to- the  terminus  of  the  shaft 
and  there  rest  until  again  set  In  motion  by  an 
Independent  agency.  It  follows,  therefore, 
that  some  one,  either  the  servants  of  the  ap- 
pellant company,  those  of  the  pharmaceutical 
company,  or  the  electricians  engaged  in  work 
In  the  shaft,  started  the  elevator. 

With  these  facts  conceded,  let  us  look  Into 
'  the  situation  as  It  existed  at  the  instant  the 
elevator  started  from  the  third  floor  landing 
on  Its  downward  course  immediately  before 
It  struck  and  killed  Harris.  The  servants 
of  the  Coppin  Company  had  been  using  the 
car  at  the  third  floor  to  load  some  stuff.  The 
car  was  In  their  possession  and  under  their 
control;  some  of  the  stuff  to  be  loaded  was 
on  tbe  elevator,  but  other  articles  were  to  be 


placed  upon  It,  and  the  Ooppin  Ck>nipany's 
servant  or  some  of  them  had  left  the  elevator 
to  go  for  the  remainder  of  the  load. 

The  third  floor  was  exclusively  used  and 
occupied    by    the   Coppin   Company.      There 
were  no   persons   on    that  floor  except   the 
servants  of  the  company,  and  they   all  bad 
easy  access  to  tbe  elevator.     Tbe   pbanna- 
ceutical  company  occupied  the  fourth  floor, 
and  there  was  but  one  man  In  Its  service  on 
that  floor  at  the  time,  and  he  could  not  have 
reached  the  elevator,  but  could  liave  reached 
tbe  cable.    He  testified  he  did  not  start  the 
elevator  nor  touch  the  elevator  cable  before 
the  car  started  on  that  morulng.     All  the 
other  persons  who  had  opportunity  to  start 
tile  elevator  were  on  lower  floors.    The  electri- 
cians did  not  have  any  use  for  the  elevator 
and  did  not  start  It  nor  do  anything  to  set  it 
in  motioa    The  colored  porter,  Lee,  in  the 
basement,  testified  he  did  not  start  tbe  eleva- 
tor, and  be  Is  partly  corroborated  by  other 
witnesses;  besides,  had  he  started  it  be  could 
have,  and  likely  would  have,  stopped  it  by 
the  same  means  by  which  he  started  It  when 
he  realized  the  peril  to  which  Harris  was  ex- 
posed   with    bis    body    proJecUng   Into   the 
shaft,  and  would  not  have  begun  screaming, 
"Stop  that  elevator!"  as  he  did  immediately 
before   the   cJtr   struck   Harris.     His   cries, 
"Stop  the  elevator  I"  were  intended  no  doubt 
for  the  one  who  started  it,  and,  being  a  part 
of  the  res  gestae,  plainly  supjtorts  the  theory 
tbat  he  did  not  start  the  elerator.    So  with 
tbe  car  In  tbe  possession  of  and  under  tbe 
control  of  tbe  servants  of  the  Coppin-  Com- 
pany, at  the  third  floor,  used  exclusively  by 
tbat  company,  we  think  the  circumstances 
are  such  that  a  reasonable  person  might  well 
conclude  that  some  one  of  tbe  said  four  serv- 
ants of  the  Coppin  Company  who  were  work- 
ing in  connection  with  tbe  car  started  the 
elevator.     At  least,  the  facts  and  drcum- 
stances  tend  much  stronger  to  support  this 
Inference  and  deduction  than  that  tbe  eleva- 
tor was  set  In  motion  by  some  person  in  the 
basement   or  the  electricians   than    whom; 
there  were  no  others. 

It  cannot  be  said  tbat  tbe  evidence  as  to 
negligence  or  no  negligence  on  the  part  of 
the  servants  of  the  Coppin  Company  are 
equal  or  at  equilibrium.  On  one  side  the 
facts  are  tbat  the  elevator  was  in  the  pos- 
session and  under  the  control  of  the  serv- 
ants of  the  Coppin  Company  who  bad  tbe 
right  and  power  to  move  It,  it  was  at  tbe 
third  floor,  which  floor  was  occupied  and 
used  exclusively  by  the  Coppin  Company,  and 
all  of  tbe  servants  of  the  Coppin  Company 
were  In  position  to  set  the  elevator  in  motion. 
On  the  other  side,  there  were  no  other  per- 
sons In  the  building  who  bad  possession  of 
the  car  or  who  were  on  tbe  floor  of  the  build- 
ing from  which  It  started  at  the  time  it  began 
to  move,  and  while  all  persons  in  the  employ 
of   the  Coppin  Company   testifying  denied 
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asi 
starting  the  elevator,  the  drcumstances  which 
surround  the  unfortunate  happening  are  such 
as  to  convlnclnKly  Indicate  that  neither  the 
porter  Lee  or  any  other  person  In  the  base- 
ment or  shaft  started  the  elevator,  because 
they  were  put  In  danger  by  It,  and  the  con- 
duct of  Lee  after  he  discovered  the  elevator 
moving  downward  was  such  as  to  negative 
the  slight  Inference  that  he  started  It  and 
to  raise  and  support  the  Inference  that  he  did 
not  do  so.  It  is  always  to  be  presumed  that 
one  will  not  do  anything  which  will  directly 
imperil  his  life  or  that  of  his  associates 
with  whom  he  Is  on  good  terms,  and  this 
presumption,  In  the  absence  of  evidence  to 
the  contrary,  operated  to  exonerate  Harris, 
Hanly,  and  Ensly  who  were  working  in  and 
about  the  elevator  shaft  We  therefore  con- 
dude  that  the  verdict  of  the  Jury  is  sup- 
ported by  sufficient  evidence  to  sustain  It. 

[8]  No  one  will  seriously  contend  that  the 
appellant  company  and  its  agents  in  charge 
of  the  elevator  car  did  not  owe  Harris  and 
the  other  men  working  in  and  about  the 
elevator  sliaft  the  duty  of  giving  reasonable 
and  timely  warning  of  the  starting  of  the 
elevator  under  the  facts  of  this  case.  This 
is  true  ev«i  though  Harris  was  not  In  the 
employ  of  the  Cioppin  Company  but  was  work- 
ing for  an  independent  contractor.  There 
was  such  a  relation  between  the  company  and 
Harris  as  Imposed  upon  the  company  this 
duty.  The  company's  assistant  superintend- 
ent, Maeklln,  directly  in  charge  of  the  work  of 
Installing  the  electrical  apparatus  and  of  the 
moving  of  the  goods  from  the  third  floor  by 
the  porters,  knew  that  the  electricians  were 
working  In  and  about  the  shaft,  for  he  had 
started  them  there  and  had  seen  them  there 
only  a  few  moments  before  the  accident  He 
also  knew  the  danger  of  operating  the  eleva- 
tor car  while  these  men  were  so  engaged. 
He  knew  that  the  car  was  at  the  third  floor 
and  would  soon  come  down,  but  he  did  not  in- 
Btmct  or  warn  the  operators  of  the  elevator 
to  look  out  for  or  signal  the  electricians  on  the 
movement  of  the  car.  As  the  servants  of  the 
Ooppin  Company  moved  the  car  up  the  shaft 
that  morning,  one  member  of  the  crew  told 
the  electricians  that  they  could  now  work 
in  the  shaft  as  the  car  would  be  at  the  third 
floor  for  a  while,  which  plainly  evidenced  the 
epeaker'B  knowledge  of  the  danger  of  operat- 
ing the  car  while  persons  were  in  or  about  the 
shaft,  and  that  he  anticipated  that  the  men 
would  likely  go  to  work  In  the  shaft 

All  the  employes  of  the  Coppin  Company 
blew  that  the  electricians  including  Harris 
were  at  work  in  and  about  the  shaft,  and  that 
the  elevator  could  not  move  up  and  down  the 
ibaft  with  safety  to  them  while  they  were  so 
engaged.  With  this  knowledge  It  was  plain- 
ly Uie  duty  of  the  persons  In  diarge  of  the 
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elevator  car  to  give  reasonable  and  timely 
notice  of  the  movements  of  the  car,  and  a 
failure  to  do  so  rendered  them  and  their 
principal  liable  in  damages  for  the  injury  in- 
flicted, regardless  of  the  fact  that  Harris 
was  in  the  employ  of  an  Independent  con- 
tract<»'.  National  Concrete  Con.  Co.  v. 
Duvall,  150  Ky.  198,  160  8.  W.  48;  OtU 
Elevator  Co.  v.  Wilson,  147  Ky.  676,  145  S. 
W.  391 ;  Standard  OU  Co.  v.  Titus,  187  Ky. 
560,  219  S.  W.  1077. 

[6]  Harris  was  not  guilty  of  contributory 
negligence,  for  he  was  Instructed  to  work  in 
the  elevator  shaft  by  one  having  authority 
to  regulate  the  movements  of  the  elevator, 
and  he  was  expected  to  be  there,  and  had  the 
right  to  expect  a  warning  from  the  persons 
in  charge  of  the  elevator  before  it  moved. 
As  the  elevator  car  descended  noiselessly,  he 
could  not  be  expected  to  hear  It,  especially 
when  he  was  engaged  in  work  at  which  he 
made  more  or  less  noise.  His  face  was  down 
and  Ills  attention  fixed  upon  his  work,  whidi 
was  exactly  beneath  where  he  lay.  He  had 
been  told  that  the  elevator  would  remain 
at  the  third  floor  for  a  while  and  that  he 
could  work  in  the  shaft  If  he  failed  to 
use  reasonable  care  to  get  out  of  the  way  of 
the  elevator  after  he  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of 
the  descent  of  the  car,  and  his  injury  resulted 
from  such  failure,  his  administrator  was  not 
entitled  to  recover.  This  question  was  one 
of  fact  for  the  Jury  and  was  properly  sub- 
mitted and  found  against  appellant 

[7]  But  it  is  said  that  Harris  assumed  the 
ordinary  risks  of  the  business  and  of  the 
known  danger  of  the  particular  work  he  was 
doing,  and  this  Is  true;  bat  he  did  not  as- 
sume the  risks  of  danger  to  him  occasioned 
by  the  negligence  of  the  servants  of  the  Cop- 
pin  Company,  nor  of  the  negligence  of  any  one. 
He  had  a  right  In  view  of  the  fact  that  his 
presence  in  the  shaft  was  to  be  anticipated, 
to  expect  those  having  the  elevator  in  charge 
to  give  reasonable  and  timely  notice  of  its 
movem^its,  and  would  not  noiselesly  slip 
down  upon  him  and  take  his  life. 

Nor  Is  It  Important,  under  the  facts  of  this 
case,  that  the  plaintiff  was  unable  to  show 
by  direct  evidence  which  of  the  servants  of 
the  Coppin  Company  started  the  elevator, 
for  the  Coppin  Company  owed  Harris  the 
duty  to  instruct  each  of  them  in  the  opera- 
tion of  the  elevator  while  the  electricians 
were  in  or  about  the  shaft,  and  it  is  admit- 
ted by  Macklln,  the  assistant  superintendent, 
that  he  did  not  so  instruct  them  or  any  one 
of  them.  This  was  gross  negligence  which, 
if  It  contributed  to  bring  about  the  injury,  as 
it  appears  it  did,  renders  appellant  company 
liable. 

Judgment  afflrmed. 
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LOWERY  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    May  27, 1921.) 

1.  Burglary  ^=>28(6)— No  varianco  where  IH' 
diotment  charged  breaking  Into  store  of  cor- 
poration, and  •vidence  showed  owner  was 
partnership. 

Where  the  eyideoce  showed  that  the  store- 
room  was  that  of  L.,  a  copartnership,  there  was 
no  Tariance  from  an  indictment  charging  break- 
ing into  the  Btoreroom  of  L.,  a  corporation,  the 
averment  as  to  the  corporate  character  of  L. 
being  mere  descriptio  persons. 

2.  Indletment  and  Information  «=»I7I— Mat»- 
rlal  variance  defined. 

A  variance  is  not  material  unless  it  mis- 
leads accused  in  making  his  defense,  or  may  ex- 
pose him  to  the  danger  of  being  again  put  in 
jeopardy  for  the  same  offense. 

3.  Crimlnai  law  «=>695  (6)— Objection  to  evi- 
dence as  a  whole  unavailing,  where  part  Is 
competent. 

Even  if  evidence  of  certain  witnesses  was 
incompetent  as  respects  a  recital  therein  of  ac- 
cused's confession,  in  that  it  was  obtained  from 
him  in  violation  of  the  Anti-Sweating  Law,  yet 
where  other  portions  of  the  evidence  as  to  ar- 
rest of  accused  when  he  was  trying  to  dispose 
of  stolen  goods  was  competent,  accused's  mo- 
tion to  exclude  the  evidence  as  a  whole  was 
properly  overruled. 

4.  Crimlnai  taw  (»=»II30(2)— Blanket  objection 
to  overruling  objections  to  evidence  Insufll- 
oient. 

A  general  statement  in  accused's  brief  that 
every  objection  by  accused  was  overruled,  and 
that  this  was  error  in  each  instance,  without 
pointing  out  specific  errors,  held  unavailing. 

Appeal  from  CSrcuit  Court,  Daviess  County. 

Robert  Lowery  was  convicted  of  felonious- 
ly breaking  into  a  storehouse  with  intent 
to  steal,  and  appeals.    Affirmed. 

And  &  Higdon,  of  Owensboro,  for  appel- 
lant 

Chas.  I.  Dawson,  Atty.  Oen.,  and  Thos.  B. 
McGregor,  Asst.  Atty.  Gen.,  for  the  Commou- 
wealth. 

CLARKE,  J.  The  appellant,  Robert  Low- 
ery, and  another  were  charged  jointly  by 
indictment  with  the  crime  of  feloniously 
breaking  into  a  storehouse  with  intent  to 
steal,  which  Is  a  crime  denounced  by  section 
1164,  Ky.  Statutes. 

Api)ellant  upon  a  separate  trial  was  con- 
victed, and  his  punishment  fixed  at  con- 
flnemedt  In  the  penitentiary  for  five  years. 
For  reversal  of  that  judgment  he  urges  that 
the  court  erred:  (1)  In  overruling  his  mo- 
tion for  a  directed  verdict;  (2)  In  refusing  to 
exclude  the  evidence  of  all  of  the  common- 
wealth's witnesses;  (3)  in  falling  to  proper- 
ly Instruct  the  jury ;  and  (4)  in  the  admission 
of  incompetent  evidence. 


[1, 1]  1.  The  right  to  a  peremptory  Instruo 
tion  is  claimed  because  of  an  alleged  fatal 
variance  between  the  charge  in  the  indict- 
ment and  the  evidence.  The  indictment  in 
the  accusatory  part  charges  the  commission 
of  the  crlm6  in  general  language,  and  in  the 
descriptive  part  alleges  that: 

"The  said  Robert  Lowery  and  Ed  Ervin  and 
each  of  them,  acting  jointly  and  together,  each 
aiding,  assisting  and  abetting  the  other  in  Da- 
viess county,  Ky.,  on  the  day  of , 

1920,  and  before  the  filing  of  this  indictment, 
with  force  and  arms  willfully,  unlawfully,  and 
feloniously  did  break  into  and  enter  into  a 
storeroom  of  Levy's,  a  corporation,  duly  creat- 
ed and  existing  by  virtue  of  the  laws  of  Ken- 
tucky," etc. 

The  evidence  shows  that  the  storeroom 
broken  into  was  Levy's,  a  copartnership,  and 
not  a  corporation ;  that  Levy's  had  been  a 
corporation,  but  that  shortly  before  the  rob- 
bery the  corporation  had  been  dissolved,  and 
the  store  had  since  been  operated  under  the 
same  name,  but  as  a  copartnership.  This 
is  the  variance  that  counsel  for  defendant 
Insist  Is  fatal,  and  entitled  him  to  a  directed 
verdict,  but  we  are  unable  to  agree  with  this 
contention.  It  is  clearly  shown  by  the  proof 
that  the  store  of  Levy's  referred  to  in  the 
Indictment  was  the  store  of  Levy's  broken 
Into.  The  clause  "a  corporation  duly  created 
and  esisting  by  virtue  of  the  laws  of  Ken- 
tucky" is  merely  descriptio  persons,  and 
might  have  been  omitted  without  affecting 
the  validity  of  the  indletment  The  variance 
cannot  possibly  have  misled  the  defendant  in 
making  his  defense,  nor  can  he  again  be 
placed  in  jeopardy  for  the  same  offense.  It 
is  therefore  not  a  fatal  variance. 

This  court  in  Commonwealth  v.  Brown,  123 
Ky.  20,  93  S.  W.  605,  29  Ky.  Law  Rep.  434,  ap- 
proved the  rule  as  stated  In  22  Encyclopedia 
of  Pleading  and  Practice,  551,  that — 

"Variances  are  regarded  as  material  in  crim- 
inal cases  only  when  they  mislead  the  defend- 
ant in  making  his  defense,  and  may  expose 
him  to  the  danger  of  being  again  put  in  jeopardy 
for  the  same  offense." 

To  the  same  effect  are  Commonwealth  v. 
Jarboe,  89  Ky.  143,  12  S.  W.  138,  11  Ky. 
Law  Rep.  344;  Sutton  v.  Commonwealth, 
97  Ky.  308,  30  S.  W.  661,  17  Ky.  Law  Rep. 
184;  Sutton  V.  Commonwealth,  154  Ky.  799, 
159  S.  W.  589.  The  cases  of  McBrlde  v. 
Commonwealth,  13  Bush,  337,  Carter  v. 
Commonwealth,  76  S.  W.  337,  25  Ky.  Law 
Rep.  688,  and  similar  cases  relied  upon  by 
appellant,  are  not  applicable  here.  In  those 
cases  the  defendant  was  charged  with  steal- 
ing the  property  of  a  named  person,  and  the 
proof  was  that  he  had  stolen  the  property  of 
an  entirely  dlfterent  person,  whose  name  was 
not  even  Idem  sonans.  Manifestly  in  those 
cases  the  variances  were  fatal  because  they 
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were  roch  as  would  have  misled  the  defend- 
ant in  making  his  defense,  and  be  would 
have  been  in  danger  of  again  being  put  in 
Jeopardy  for  the  same  offense.  The  precise 
question  here  involved  was  before  this  court 
in  Ck)mmonwealth  v.  Vineyard,  118  Ky.  645, 
82  S.  W.  289.  The  indictment  in  that  case 
charged  that  the  defendant  stole  certain 
manila  ropes  from  the  Columbia  Stare  Com- 
pany, and  that  same  was  a  duly  Incorporated 
company.  This  court  held  that  by  reason  of 
the  provisions  of  section  128  of  the  Criminal 
Code  the  Indictment  was  sufficiently  certain 
without  an  averment  that  the  Columbia  Stave 
Company  was  an  incorporated  company)  and 
that  although  the  indictment  averred  that 
It  was  a  corporation,  this  was  an  unnecessary 
allegation,  and  need  not  have  been  proved. 

[3]  2.  It  is  insisted  that  the  evidence  of 
each  of  the  commonwealth's  three  witnesses 
was  Incompetent,  and  should  have  been  ex- 
cluded because  each  of  them  recited  a  con- 
fession of  guilt  by  the  defendant,  which  It  Is 
Insisted  was  obtained  from  him  In  violation 
of  the  provisions  of  section  1649b,  Ky.  Stat- 
utes, known  as  the  Antl-Sweatlng  Law.  We 
are  of  the  opinion  that  the  confession  was 
not  obtained  from  the  defendant  in  violation 
of  this  act;  but,  even  if  it  were  otherwise,  we 
could  not,  because  of  the  condition  of  the 
record,  reverse  the  Judgment  therefor.  Thom- 
as Barneby,  an  IndianapoUs  detective  and 
the  first  witness  for  the  commonwealth, 
testified  that  he  arrested  the  defendant  while 
he  was  trying  to  sell  a  trunk  full  of  women's 
garments  to  a  pawnbroker  In  Indianapolis; 
that  the  defendant  at  first  claimed  he  bought 
the  goods  from  an  unknown  man  in  Colum- 
bus, Tenn.,  but  later  confessed  that  he  and 
Errln  tooke  into  the  store  of  Levy's  in 
Owensboro,  Ky.,  and  took  them  therefrom. 
The  defendant  did  not  object  to  any  of  the 
witness'  statements  with  reference  to  the  con- 
fession, but  at  the  close  of  his  evidence  ob- 
jected to  the  testimony  as  a  whole  and  moved 
the  court  to  exclude  it  from  the  Jury,  which 
motion  the  court  overruled,  and  the  defendant 
excepted.  The  evidence  of  this  witness  that 
he  arrested  the  defendant  when  he  was  at- 
tempting to  sell  the  goods  to  a  pawnbroker  in 
Indianapolis,  which  goods  were  later  identl- 
fled  by  Mr.  Levy  as  being  the  goods  that  were 
stolen  from  his  storeroom  in  Owensboro  when 
same  was  broken  into  as  charged  in  the  in- 
dictment, was  clearly  competent,  even  if  the 
evidence  with  reference  to  the  confession  was 
not;  hence  the  defendant's  motion  to  exclude 
all  of  the  evidence  of  this  witness  was  prop- 
erly overruled. 

As  said  in  Harrod  ▼.  Armstrong,  177  Ky. 
317, 107  S.  W;  816,  where  numerous  like  cases 
are  dted: 


"The  uniform  and  unvarying  rule  as  announc- 
ed and  adhered  to  by  this  court  is  that  for  an 
objection  to  be  available  it  must  be  specifical- 
ly directed  to  that  portion  of  the  testimony 
which  is  incompetent,  and  that  to  object  to  evi- 
dence as  a  whole  when  there  is  contained  in 
it  both  competent  and  incompetent  testimony 
will  not  be  sufficient  to  authorize  this  court  to 
reverse  the  Judgment  because  of  the  error  com- 
plained of." 

The  same  rule  was  even  more  recently  ap- 
proved and  applied  in  Hall  v.  Commonwealth, 
189  Ky.  72,  224  S.  W.  492.  For  the  same  rea- 
son the  court  did  not  err  in  refusing  to  ex- 
clude the  whole  of  the  evidence  of  the  other 
two  witnesses  for  the  commonwealth. 

3.  The  two  complaints  of  the  instructions 
given  by  the  court  are  that  there  was  no 
evidence  to  show  that  the  defendant  had  any- 
thing to  do  with  breaking  Into  the  store,  and 
that  no  reference  was  made  in  the  instruc- 
tion to  the  charge  in  the  indictment  that  the 
storehouse  broken  into  was  that  of  Levy's,  a 
corporation.  The  first  complaint  is  based  up- 
on the  assumption  that  defendant's  conf^ 
slon  of  guilt  was  Incompetent,  and  should 
have  been  excluded,  which,  as  we  have  seen, 
is  not  true ;  but,  even  if  the  confession  should 
be  excluded,  there  is  ample  evidence,  though 
circumstantial,  of  defendant's  guilt  to  carry 
the  case  to  the  Jury  and  authorize  the  in- 
structions given.  The  second  complaint  has 
already  been  disposed  of  in  passing  upon 
defendant's  second  ground  for  a  reversal. 

[4]  4.  Counsel  do  not  point  out  any  error 
of  the  court  in  the  admission  of  evidence,  but 
content  themselves  with  this  statement: 

"It  will  be  noticed  that  every  objection  made 
by  defendant  in  the  trial  of  this  case  was  over- 
ruled by  the  trial  Judge,  and  we  think  that  each 
time  he  overruled  the  objection  an  error  was 
conunitted." 

We  have  several  times  expressed  our  un- 
willingness to  search  the  record  for  possible 
errors  of  the  court,  where  none  is  pointed 
out  in  brief,  and  announced  the  rule  that 
under  such  circumstances  it  will  be  assumed 
the  judgment  is  correct.  Brown  v.  Daniels, 
154  Ky.  267, 157  S.  W.  3;  Garvey  v.  Garvey, 
156  Ky.  664,  161  S.  W.  626;  McCorkle  et  aL 
V.  Chapman,  181  Ky.  607,  205  S.  W.  682. 

That  rule  seems  equally  applicable  to  pos- 
sible errors  In  the  admission  of  evidence  upon 
a  Jury  trial;  and  we  might  assume,  we 
think,  the  trial  court  did  not  err  in  this  re- 
spect here,  where  many  objections  were  made 
and  overruled  and  no  such  errors  are  called 
to  our  attention  by  counsel  in  their  brief. 
We  have,  however,  examined  the  court's 
rulings  in  each  instance,  and  find  no  error 
prejudicial  to  appellant's  substantial  rights. 

Wherefore  the  Judgment  is  afllrmed. 
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COMMONWEALTH    v.    LOUISVILLE    &    N. 

R.  CO. 

(Court    of    Appeals    of   Kentucky.     May   26, 
1921.) 

1.  Indlotment  and  Information  ®=>I25(I6)— 
Railroad*  «=3255(8)— Indlotment  charging 
railroad  with  failure  to  provide  waiting  room 
not  duplloltoue  or  demurraUe. 

Indictment  a^inst  a  railroad,  charging  it 
with  failing  and  neglecting  to  provide  a  con- 
venient and  suitable  waiting  room  in  its  de- 
pot at  a  town,  held  not  duplicitous  or  subject 
to  demurrer,  though  prolix,  redundant,  and 
pleonastic;  it  sufficiently  charging  the  offense 
denounced  by  Ey.  St.  §  772,  and  not  charging 
that  against  which  section  784  is  directed. 

2.  Indictment  and  hiformatJon  «=»l  10(22)— 
Charge  of  offense  In  language  of  etatute  suf- 
flolent. 

It  is  sufficient  that  the  offense  be  charged 
in  the  indictment  in  the  language  of  the  statute. 

3.  Railroads  «=»226— Waiting  room,  which  Is 
dark,  stuffy,  too  small,  or  dirty,  not  "suitable 
waiting   room." 

A  waiting  room  provided  by  a  railroad  at 
a  station  is  not  suitable  or  convenient  for 
waiting  passengers,  within  Ky.  St.  §  772,  re- 
quiring the  railroad  to  provide  suitable  wait- 
ing rooms,  if  it  is  too  small,  dark,  stuffy,  dirty, 
or  indecent. 

4.  Railroads  «=s255 (8)— Indictment  for  fallnre 
to  provide  suitable  waiting  room  should  not 
couple  word  "public"  with  "passengers." 

Indictment  against  a  railroad  for  failing  to 
provide  a  convenient  and  suitable  waiting  room 
as  required  by  Ky.  St.  |  772,  should  not  have 
coupled  the  words  "and  public"  to  the  word 
"passengers"  in  the  allegation  that  the  room 
provided  was  too  small  to  accommodate  "pas- 
sengers and  public";  evidence  of  the  sufficiency 
of  the  room  to  accommodate  passengers  alone 
would  warrant  acquittal  of  the  railroad,  if 
the  size  of  the  room  alone  was  questioned. 

5.  indictment  and  Information  <Ss>l25(l6)— 
Charge  of  two  offenses  relative  to  waiting 
room  renders  Indictment   bad  for  duplicity. 

The  two  offenses  of  failing  to  provide  a 
suitable  and  convenient  waiting  room,  as  re- 
quired by  Ky.  St  i  772,  and  failing  to  heat 
and  ventilate  the  waiting  room,  as  required  by 
section  784,  cannot  be  charged  in  one  indict- 
ment without  rendering  it  bad  for  duplicity. 

Appeal  from  Circuit  CJourt,  Ohio  County. 

The  Louisville  &  Nashville  Railroad  Com- 
pany was  Indicted  for  neglecting  to  provide 
a  suitable  waiting  room  in  its  depot  De- 
murrer to  indictment  sustained,  and  the 
Commonwealth  appeals.  Judgment  reversed, 
for  trial  consistent  with  the  opinion. 

See,  also,  189  Ky.  309,  224  S.  W.  847. 

Cb&a.  I.  Dawson,  Atty.  Gen.,  Thos.  B. 
McGregor,  Asst  Atty.  Gen.,  and  C.  B.  Smith, 
of  Hartford,  for  the  Commonwealth. 

B.  D.  Warfleld,  of  Louisville,  and  Thos. 
E.  Sandidge,  of  Owensboro,  for  appellee. 


SAMPSON,  3.  The  commonwealth  prose- 
cutes this  ai^eal  from  a  judgment  of  the 
Ohio  dreuit  court,  holding  demurrable  an  in- 
dictment charging  the  Louisville  &  NasbTille 
Railroad  Company  with  failing  and  neglect- 
ing to  provide  a  convenient  and  suitable  wait- 
ing room  in  its  depot  at  Centertown  and  dis- 
missing the  indictment  The  indictment,  in 
so  far  as  necessary  to  an  understanding  of 
this  case,  reads  as  follows: 

"Accuse  the  defendant,  Louisville  &  Nash- 
ville Railroad  C/Ompany,  of  the  offense  of  fail- 
ing, neglecting,  and  refusing  to  provide  con- 
venient and  suitable  waiting  room  at  its  de- 
pot in  the  town  of  Centertown,  committed  in 
manner  and  form  as  follows,  to  wit:.  Said 
Louisville  Sc  Nashville  Railroad  (>>mpany,  a 
corporation  duly  organised,  created,  and  in- 
corporated under  the  laws  of  the  state  of  Ken- 
tucky, and  engaged  in  the  operation  of  pas- 
senger trains  in  and  through  Ohio  county,  aft- 
er the  Ist  day  of  March,  1920,  and  within  12 
months  next  before  the  finding  of  this  indict- 
ment, did  willfully  and  unlawfully  fail,  neglect, 
and  refuse  to  provide  a  convenient  and  suitable 
waiting  room  at  its  depot  in  the  town  of  Cen- 
tertown, an  incorporated  town  of  the  sixth 
class,  in  said  county;  that  said  waiting  room 
in  said  depot,  its  said  passenger  depot,  was 
on  said  date  not  convenient  and  suitable  for 
the  accommodation  of  the  passengers  of  said 
company  and  the  public,  there  being  only  one 
waiting  room  for  white  passengers,  which  said 
waiting  room  so  provided,  was  too  small  for 
the  accommodation  of  said  passengers  and 
the  public,  and  was  frequently  during  said  time 
not  kept  open  for  the  use  or  accommodation  of 
said  passengers,  and  was  and  is  not  sufficiently 
lighted,  heated,  and  ventilated,  and  was  not 
supplied  with  suitable  or  sufficient  furniture, 
fixtures,  and  conveniences  for  the  accommo- 
dation of  said  passengers  and  the  public,  and 
was  not  kept  and  maintained  in  decent  order 
and  repair." 

In  sustaining  the  demurrer  to  the  Indict- 
ment the  learned  and  careful  trial  judge  en- 
tered the  following  order: 

"This  indictment  coming  on  to  be  heard  on 
demurrer  of  the  defendant  thereto,  and  the 
court  having  heard  argument  of  counsel  for 
commonwealth  and  defendant  on  the  question 
of  duplicity,  and  being  sufficiently  advised  it  is 
of  the  opinion  that  the  present  indictment 
states  two  offenses,  viz.  one  for  not  maintain- 
ing a  convenient  and  suitable  waiting  room  at 
Centertown,  which  offense  arises  under  section 
772  of  the  Kentucky  Statutes,  and  is  punish- 
able by  a  fine  of  from  $100  to  $500;  the  other 
for  not  keeping  the  said  waiting  room  at  said 
town  open,  heated,  and  ventilated,  which  latter 
offense  arises  under  section  784  of  Kentucky' 
Statutes,  and  is  punishable  by  a  fine  of  from 
$10  to  $20,  and  of  which  offense  this  court  has 
no  jurisdiction,  and  the  commonwealth  attor- 
ney declining  to  elect  which  offense  he  would 
prosecute,  it  is  hereby  ordered  and  adjudged 
that  said  demurrer  be  sustained,  and  said 
indictment  is  hereby  dismissed,  to  which  plain- 
tiff objects  and  excepts." 


As»For  other  caaw  see  same  topic  and  KBY-NUMBBB  in  all  Kay-MumlMTed  Dlaests  and  Indesu 
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Section  772,  Kentucky  Statutes,  in  ao  far 
as  relevant  reads  as  follows: 

"Every  company  operating  a  railroad  in  this 
state  shall  provide  a  convenient  and  anitable 
waiting  room  and  water-closet  or  privies  at  all 
depots  in  cities  and  towns,  and  at  such  stations 
aa  the  Railroad  Commission  may  require  on  its 
lines,  and  keep  and  maintain  the  same  in  decent 
order  and  repair." 

The  relevant  part  of  section  781  reads  as 
follows: 

"All  companies  shall  keep  their  ticket  offices 
open  for  the  sale  of  tickets  at  least  thirty 
minatea  immediately  preceding  the  schedule 
time  o{  departnre  of  all  passenger  trains  from 
every  regular  passenger  depot  from  which  anch 
trains  start  or  at  which  they  regularly  stop, 
and  shall  open  the  waiting  room  for  passengers 
at  the  same  time  as  the  ticket  office,  and  keep 
it  open  and  comfortably  warmed  in  cold  weath- 
er aDtn  the  train  departs." 

[1]  From  a  reading  of  the  sections  of  tlie 
Btitute  copied  above,  and  the  Indictment,  it 
will  clearly  appear  that  the  Indictment  Is 
not  duplicitons  or  subject  to  demurrer,  al- 
though it  is  prolix,  redundant,  and  pleonastic. 
It  sufflci«itly  charges  tlie  offense  denounced 
by  section  7T2,  Kentucky  Statutes,  but  it  does 
not  charge  the  offense  against  which  section 
784  Is  directed,  and  as  but  one  offense  is 
charged,  although  there  are  surplus  words 
somewhat  Indicating  a  purpose  to  include  an- 
other offense,  the  indictroent  is  not  duplid- 
toua.  It  is  subject  to  criticism,  and  that  part 
of  it  which  relates  to  heating  and  lighting 
the  waiting  room  of  the  depot  should  have 
been  omitted,  for  It  api)ertBinB  to  the  offense 
denounced  by  section  784  of  Kentucky  Stat- 
utes only. 

Manifestly  the  indictment  under  considera- 
tion was  drawn  under  section  772,  and  was 
Intended  to  charge  the  defendant  company 
with  the  offense  of  failing  to  provide  coB- 
venlent  and  suitable  waiting  room  in  its  depot 
at  Centertown,  and  not  to  charge  it  with  fail- 
ing to  "open  the  waiting  room  for  passengers 
at  the  same  time  as  the  ticket  office  and  kcffep 
it  open  and  comfortably  warm  in  cold  weath- 
er," as  required  by  section  784. 

[2]  The  offense  covered  by  section  772  Is 
charged  in  the  indictment  in  the  language  of 
the  statute,  which  this  court  has  held  suffi- 
cient in  many  cases.  L.  &  X.  B.  R.  Co.  v. 
Oommonwealtb,  144  Ky.  525,  139  S.  W.  756. 

[SI  But  the  statute,  section  784,  Is  not  fol- 
lowed, nor  are  there  words  of  like  import 
or  meaning  employed  in  the  Indictment,  so 
aa  to  charge  the  offense  therein  denounced. 
If  the  Indictment  had  not  contained  the 
dause,  "and  was  frequently  during  said  time 
not  kept  open  for  the  use  and  accommodation 
«f  said  passengers,"  and  had  omitted  the 
word  "heated"  appearing  in  another  line, 
there  would  have  been  no  indication  that  the 
pleader  intended  to  charge  the  defendant 
company  with  the  offense  covered  oy  section 
in,  and  as  the  words,  taken  alone,  do  not 


charge  the  offense  denounced  by  section  784, 
or  any  offense,  the  indictment  was  not  and 
could  not  be  dupUdtous.  Nor  was  the  In- 
dictment bad  for  any  of  the  other  reascms 
assigned  In  brief  of  appellee  company,  even 
though  after  charging  the  offense  named  in 
section  772  In  general  terms,  it  proceeded  to 
charge  defendant  company  with  specific  acts 
which  rendered  the  waiting  room  In  the 
depot  Inconvenient  and  unsuitable  for  the 
purposes  for  which  it  was  intended,  by  setting 
forth  (1)  that  the  waiting  room  was  too 
small;  (2)  was  not  sufficiently  lighted  or 
ventilated;  (3)  was  not  supplied  with  suit- 
able furniture  and  fixtures;  and  (4)  was  not 
maintained  in  decent  order  and  repair.  If 
the  waiting  room  was  too  small  to  be  suitable 
or  convenient  for  the  traveling  public  which 
used  the  depot  to  board  defendant's  trains, 
and  this  fact  was  proven  to  the  Jury,  it  should 
have  found  the  defendant  company  guilty  of 
the  offense  charged  in  the  Indictment  So 
should  the  Jury  have  found  the  defendant 
guilty  on  proof  that  the  company  had  failed 
to  sufficiently  light  or  ventilate  the  waiting 
room,  for  a  room  not  sufflcientiy  lighted  or 
ventilated  would  not  be  a  suitable  or  con- 
venient room  in  which  to  wait  at  a  depot  for 
a  train.  And  if  the  company  failed  to  pro- 
vide a  room  with  suitable  fixtures,  such  as 
seats,  it  would  be  liable  on  this  indictment, 
or  failed  to  maintain  the  waiting  room  In 
decent  order  and  repair,  It  would  be  subject 
to  the  penalties  denounced  by  the  statute.  In 
other  words,  a  waiting  room  is  not  suitable 
or  convenient  for  waiting  passengers  which 
is  too  small,  dark,  stuffy,  or  which  Is  dirty 
or  indecent. 

[4,  E]  The  indictment  is  subject,  however, 
to  the  criticism  that  it  is  too  broad  In  some  of 
its  terms.  The  railroad  is  only  required  to 
provide  a  suitable  and  convenient  waiting 
room  for  persons  waiting  to  take  passage  on 
Its  trains  or  to  transact  business  with  the 
company,  and  is  under  no  obligation  to  pro- 
vide a  waiting  room  of  any  character  what- 
ever for  the  general  public.  The  indictment 
should  not  have  coupled  the  words  "and  pub- 
lic" to  the  word  "passengers,"  and  proof  that 
the  waiting  room  was  too  small  to  accommo- 
date "passengers  and  the  public"  would  not 
sustain  a  conviction ;  but  evidence  of  the  suf- 
ficiency of  it  to  accommodate  the  passengers 
alone  would  warrant  an  acquittal  of  the  de- 
fendant company.  If  Its  size  alone  was  ques- 
tioned. While  we  have  written  in  the  cases 
of  I.  C.  R.  H.  Co.  V.  Commonwealth,  52  S.  W. 
818,  21  Ky.  I«w  Hep.  569,  I.  C..B,  K.  Co.  v. 
Commonwealth,  90  S.  W.  602,  28  Ky.  Iiaw 
Rep.  802,  L.  &  N.  R.  R.  Co.  v.  Commonwealth, 
144  Ky.  625,  139  S.  W.  931, 1.  0.  R.  R.  Co.  v. 
Commonwealth,  179  Ky.  28,  200  S.  W.  17,  and 
Commonwealth  v.  L.  &  K  R.  R.  Co.,  189  Ky. 
309,  224  S.  W.  847,  that  on  a  trial  under  an 
indictment  similar  to  the  one  under  consid- 
eration the  commonwealth  may  introduce  evi- 
dence of  the  failure  of  the  company  to  have 
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its  waiting  room  open  and  heated  In  cold 
weather  for  at  least  30  minutes  before  the 
time  of  departure  of  trains,  we  think  the  bet- 
ter practice  would  be  to  exclude  all  such 
evidence,  for  it  relates  more  to  the  operation 
than  to  the  providing  of  a  suitable  and  con- 
venient waiting  room,  and  should  be  allowed 
only  on  the  trial  of  an  indictment  imder  sec- 
tion 784,  Kentucky  Statutes.  If  it  be  the 
purpose  of  the  commonwealth  in  a  given  case 
to  charge  the  defendant  company  with  failure 
to  provide  a  suitable  and  conv^Ient  waiting 
room,  the  indictment  should  contain  nothing 
about  a  failure  of  the  company  to  keep  it 
open  and  comfortable  in  cold  weather,  nor 
should  evidence  be  received  on  the  subject; 
but  if  the  commonwealth  wants  a  conviction 
under  section  784  for  failure  to  have  the 
waiting  room  open,  or  for  a  failure  to  have 
it  comfortably  warm  in  cold  weather.  It 
should  draw  its  Indictment  under  this  sec- 
tion, and  confine  its  evidence  to  that  which 
will  sustain  this  charge,  and  not  offer  or  be 
allowed  to  introduce  evidence  which  would 
sustain  a  conviction  for  failure  to  provide  a 
suitable  and  convenient  waiting  room  kept 
in  decent  order  and  repair.  The  two  offenses 
cannot  be  charged  in  one  Indictment,  without 
rendering  it  bad  for  duplicity.  The  Legisla- 
ture never  so  intended,  else  it  would  not  have 
passed  the  two  statutes,  covering  different 
acts  or  omissions,  and  prescribing  different 
penalties  for  their  violation. 

For  reasons  indicated  the  judgmoit  is  re- 
versed for  a  trial  consistent  with  this  opin- 
ion. 


ADAMS  at   al.  v.   BATES. 

(Court  of  Appeals  of  Kentucky.    Ifay  31, 
1921.) 

1.  Life  estates  «=»28— Petition  liald  to  state 
oauss  of  action  for  voluntary  waste. 

A  petition  allegiDg  that  the  owner  of  ao 
undivided  share  of  certain  land,  the  rest  of 
which  was  owned  by  plaintiffs,  unlawfully  and 
unnecessarily  cut  and  destroyed  timber  from 
much  of  the  land,  prior  to  the  expiration  of  a 
life  estate  therein  formerly  owned  by  him, 
without  the  knowledge  or  consent  of  plaintiffs, 
who  owned  the  fee  in  remainder,  held  to  state 
a  cause  of  action  for  voluntary  waste,  as  al- 
lowed by  E^y.  St  SS  2328-2336. 

2.  Remainders  «=> 1 7 (2)— Action  for  waste 
committed  by  grantee  of  estate  for  life  of 
grantor  need  not  be  delayed  until  after  gran- 
tor's  death. 

Under  Ky.  St  H  2329,  2330,  the  owners 
of  a  remainder  in  fee  after  an  estate  for  the 
life  of  their  grantor,  need  not  delay  until  aft- 
er the  death  of  the  grantor  the  bringing  of 
an  action  for  waste  committed  by  the  grantee 
of  the  life  estate. 


3.  Remainders  «=3i7(3)-^tatirto  bafllns  to 
run  against  owners  of  remainder  la  fee  after 

'  life  estate  from  time  of  oommlsslon  of  waste 
by  grantee  of  such  estate. 
Where  the  grantee  of  an  estate  for  the  life 
of  grantor  committed  waste  thereon  daring 
grantor's  life,  the  five-year  period  of  limitation 
fixed  by  Ky.  St  i  2S15,  began  to  run  against 
the  owners  of  the  remainder  in  fee  from  the 
time  of  the  commission  of  such  waste,  they 
having  the  right  to  sue  before  the  expiration 
of  the  life  estate. 

4.  Limitation  of  actions  (S=>I77(2)  —  PlalntllT 
need  not  allege  faots  .showing  aotlon  not 
barred  by  statute. 

The  plaintiff,  in  an  action  for  waste  by  the 
grantee  of  an  estate  for  the  life  of  grantor, 
need  not  allege  when  the  cause  of  action  ac- 
crued or  state  facts  showing  it  is  not  barred, 
as  the  statute  of  limitations,  if  relied  on  as  a 
defense,  must  be  pleaded  by  the  party  seeking 
its  protection. 

5.  Limitatloo  of  a<stlons  4s> 1 87— Infancy  nsst 
be  pleaded  to  bar  running  of  statute. 

One  relying  on  infancy  as  a  bar  to  the 
running  of  the  statute  of  limitations  must 
plead  the  fact. 

6.  Judgment  «=>747(8)— Judgment  In  suit  te 
quiet  title  between  parties  to  action  for 
waste  held  bar  to  assertion  of  title  by  de- 
fendant. 

In  an  action  against  the  grantee  of  a  life 
estate  for  waste,  a  judgment  in  a  previous  ac- 
tion between  the  same  parties  to  quiet  title 
held  a  bar  to  grantee's  assertion  of  title  by 
deed  from  a  third  party. 

Appeal  from  Clrcoit  Court,  Knott  County. 

Actlcm  by  Robert  Adams  and  others 
against  Robert  Bates.  Judgment  for  defend- 
ant, and  plaintiffs  appeaL  Reversed  and  re- 
manded, with  directions. 

Smith  &  Combs,  of  Hindman,  for  appd- 
lants. 
A.  J.  May,  of  Prestonsburg,  for  appellee. 

SETTLE,  J.  This  action  was  brought  by 
the  aiq;>ellants,  Robert  Adams'  and  others, 
named  in  the  petition  as  plaintiffs,  against 
the  appellee,  Robert  Bates,  seeking  to  re- 
cover of  the  latter  damages  for  the  alleged 
wrongful  cutting  and  appropriation  by  him 
of  valuable  standing  timber  oa  and  from  a 
tract  of  land  in  Knott  county,  partlcolariy 
described  in  the  petition.  It  is  alleged  In 
the  petition  that  one  John  B.  Adams,  then 
domiciled  in  Knott  county,  died  in  1882,  hi- 
tcstate,  survived  by  his  wife,  Lucy  Adams, 
and  seven  children,  the  appellants  l>eing  five 
of  the  seven ;  that  John  B.  Adams  owned  at 
the  time  of  his  death  several  tracts  of  land, 
including  that  described  In  the  petition,  and 
that  In  a  partition  subsequently  made  ot 
these  lands,  the  tract  described  in  the  peti- 
tion was  allotted  to  the  widow  as  dower,  and 
in  full  of  her  share  as  widow  in  the  entire 


e=9For  other  eases  sm  Mune  topie  and  KET-NUMBBR  in  kU  Key-Numbered  DlseeU  and  Index** 


Digitized  by 


Google 


Ky.)  ADAMS 

(211 

landed  estate  of  the  decedent;  that  there- 
after tbe  widow,  liocy  Adamsi  by  a  second 
marriage,  became  the  wife  of  Jason  Graft, 
who,  'While  living  with  her  on  the  dower 
land,  by  purchase  and  through  a  deed  from 
Margaret  Adams,  a  sister  of  appellants  and 
daughter  of  John  B.  Adams,  acquired  title 
to  her  remainder  Interest  as  an  heir  at  law 
of  the  latter  In  the  land  allotted  the  widow 
as  dower,  whidi  was  an  undivided  seventh 
thereof,  subject  to  the  life  estate  of  Mrs. 
Craft. 

It  appears  from  other  averments  of  the 
petition  that  Lucy  Craft  and  Jason  Craft, 
by  a  Joint  deed  executed  in  1890,  sold  and 
conveyed  to  the  appellee,  Robert  Bates,  theli 
joint  and  several  interests  In  the  land  de- 
scribed In  the  petition;   that  of  Lucy  Craft 
being  her  dower,  or  life  estate  therein,  and 
that  of  Jason  Craft  the  undivided  seventh 
in   remainder   conveyed    him   by   Margaret 
Adams.    The  deed  from  the  Crafts  to  the  ap- 
pellee.  Bates,  also  conveyed  him  whatever 
right,  actual  or  potential,  either  of  the  gran- 
tora  might  have  had  in  the  Interest  of  the 
other  in  the  land.    The  deed  thus  executed 
was  accompanied  by  the  delivery  to  Bates  of 
the  possession  of  the  land  thereby  conveyed. 
He  thereafter  purchased  of  another  child 
and  heir  at  law  of  John  B.  Adams,  deceased, 
bis  undivided  one-seventh  Interest  In  remain- 
der in  the  dower  land,  and  received  of  the 
vendor  a  deed  therefor.    Appellee  remained 
in  exclusive  possession  of  the  land  In  ques- 
tion from  the  date  of  its  conveyance  to  him 
in  1890,  certahUy,  until  the  death  in  1917 
of  Lucy  Craft,  which  had  the  effect  to  ter- 
minate the  life  estate  she  conveyed  him  in 
the  land.     Whether  he  Is  yet  in  possession 
thereof  the  petition  falls  to  disclose.    It  does 
allege,  however,  that  he  now  is  the  owner  in 
fee  simple  of  an  undivided  two-sevenths  of 
tbe  land,  and  that  the  appellants,  as  chil- 
dren and  heirs  at  law  of  John  B.  Adams,  de- 
ceased, own,  by  like  title,  the  remaining  flve- 
seTenths;    or,  more  accurately  speaking,  an 
undivided   Interest  of  one-seventh  each. 

It  also  alleges,  in  substance^  that  the  ap- 
pellee unlawfully  cleared  and  destroyed 
timber  from  much  of  the  land,  none  of  which 
clearing  or  destruction  of  timber  was  rea- 
sonably necessary  for  the  upkeep  of  the  land 
or  its  ose  by  the  life  tenant ;  and  that  such 
unnecessary  clearing  of  the  land  and  destruc- 
tion of  timber  by  appellee  was  without  ap- 
pellants' knowledge  or  consent,  and  all  done 
prior  to  the  death  of  Lucy  Craft,  the  former 
widow  of  John  B.  Adams,  and,  consequently, 
before  tbe  termination  of  the  life  estate 
vhich  she,  in  conjunction  with  her  second 
bntband,  conveyed  him  in  the  land.  By  its 
final  averment  tbe  petition  lays  the  damages 
to  tbe  land  and  to  the  joint  owners  rights  of 
property  therein,  resulting,  as  alleged,  from 
Ibe  appdlee'a  wrongful  cutting  and  destroy- 
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ing  of  timber  thereon,  at  $10,000,  for  five- 
sevenths  ot  which   amount  judgment  was 
prayed  by  the  appellanta 

The  defense  interposed  by  the  appellee  to 
the  cause  of  action  alleged  in  tbe  petition 
was  set  forth  in  an  answer  of  five  para- 
graphs, the  first  of  which  traversed  substan- 
tially the  averments  of  the  petition,  except 
such  as  alleged  the  sale  and  conveyance  to 
appellee  by  Lucy  Craft  and  Jason  Craft  of 
their  respective  Interests  in  the  land  in  ques- 
tion, including  the  remainder  interest  therein 
acquired  by  the  latter  of  Margaret  Adams. 
In  the  second  paragraph  it  was  alleged  that 
the  land  described  in  the  petition  never  be- 
longed to  John  B.  Adams,  but  was  a  part 
of  a  large  tract  formerly  owned  by  one 
Robert  Hamilton,  the  father  of  Lucy  Adams, 
later  Lucy  Craft,  and,  in  the  division  of  Rob- 
ert Hamilton's  lands  among  his  heirs  at 
law  after  his  death,  was  allotted,  with  an- 
other parcel,  to  his  son,  James  Hamilton, 
who,  in  1893,  sold  and  conveyed  it  to  the 
appellee;  and  that  his  claim  of  title  to  and 
possession  of  the  land,  nothwlthstandlng  his 
previous  purchase  of  the  interest  of  Lucy 
Craft  and  that  of  her  daughter  Margaret 
therein,  from  and  since  the  execution  to  him 
of  the  Hamiltcm  deed,  has  been  under  and  by 
virtue  of  that  deed.  In  the  third  paragraph, 
divers  patents  were  mentioned  granting  to  va- 
rious persons,  assignors,  or  grantors,  as  claim- 
ed, of  Robert  Hamiltcm,  lands  alleged  to  have 
embraced,  in  whole  or  in  part,  the  tract  de- 
scribed in  the  petition.  Tills  paragraph  also 
alleges  that  the  land  in  controversy  had 
been  held  in  actual  possession  by  appellee 
under  claim  of  the  title  conveyed  him  by  the 
James  Hamilton  deed,  adversely  to  appel- 
lants and  all  others,  for  more  than  15  years 
before  the  Institution  of  their  action,  and 
pleaded  the  statute  of  limitations  of  15  years 
as  a  bar  to  the  tatter's  claim  of  title  there- 
to; and  also  as  to  their  claim  to  damages 
for  appellee's  cutting  of  timber  thereon. 

The  fourtb  paragraph  of  the  answer  ad- 
mits the  cutting  by  appellee  of  65  poplar 
trees  on  and  from  the  land  in  question,  and 
alleges  that  it  was  done  in  the  necessary 
clearing  of  a  small  part  of  the  land  actually 
required  for  its  reasonablecultlvatlon  and 
Improvement ;  and  that  ttSr  material  from 
trees  so  cut  was  necessary  for  use,  and  was 
used  in  indosing  the  land.  In  the  fifth 
paragraph  it  was  alleged  that  the  clearing 
of  land  and  cutting  of  timber  complained  of 
in  the  petition  was  done  and  committed 
more  than  five  years  before  the  institution 
of  the  action,  and  that  any  right  of  action 
the  appellants  may  have  had  for  the  re- 
covery of  damages  therefor  was  and  is  bar- 
red by  the  statute  of  limitations  of  five 
years,  which  was  formally  pleaded. 

The  apptilants  filed  a  general  demurrer 
to  the  answer  and  each  paragraph  thereof 
and,  without  waiving  their  right  to  insist 
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upon  the  demrarrer,  also  filed  a  joint  and 
several  reply  whlcb,  after  traversing  the  af- 
firmative allegations  of  the  ancrwer,  substan- 
tially averred  that  all  matters  pleaded  there- 
in In  support  of  appellee's  claim  of  title  to 
the  land  in  questim  through  James  Hamil- 
ton and  others,  alleged  to  be  superior  to 
that  conveyed  him  by  Lucy  and  Jason  Craft, 
and  also  to  that  asserted  by  appellants,  were 
put  In  issue,  litigated  and  determined  In  an 
action  brought  against  him  by  appellants  in 
the  Knott  circuit  court  to  quiet  their  title  as 
heirs  at  law  of  John  B.  Adams  to  a  remain- 
der interest  of  five-sevenths  then  asserted 
by  them  in  the  land ;  in  whidi  action,  as  al- 
so alleged  in  the  reply,  every  contention  as 
to  title  now  urged  by  appellee  in  the  case 
at  bar  was  decided  by  the  Judgment  of  the 
Knott  circuit  court  against  Wm  and  In  be- 
■  half  of  appellants;  and  which  Judgment, 
as  further  alleged,  declared  the  appellants 
the  owners  in  remainder  of  five-sevenths  of 
the  land  in  controversy,  and  awarded  them 
their  costs  expended  in  the  action;  moreover 
that  the  appellee  prosecuted  an  appeal  from 
the  Judgment  to  the  Court  of  Appeals,  and  It 
was  by  that  court  affirmed,  all  of  which  oc- 
curred before  the  death  of  Lucy  Craft 

The  Judgment  referred  to  was  pleaded  in 
the  reply  In  estoppel  of  and  as  a  bar  to  the 
claim  of  title  to  the  land  attempted  to  be 
asserted  by  appellee  In  the  present  action. 
Following  the  filing  of  the  reply,  the  case 
was  submitted  on  the  appellants'  demurrer 
to  the  appellee's  answer,  whereupon  the  cir- 
cuit court  refused  to  sustain  it  as  to  the 
answer,  but  held  that  it  should  be  extended 
or  carried  back  to  the  petition  and  sustained 
to  that  pleading;  and  this  was  done  because 
of  the  court's  opinion  that  appellants'  right 
to  recover  of  appellee  damages  for  the  cut- 
ting of  timber  by  the  latter  complained  of 
In  the  petition  was  confined  by  the  statute 
of  limitations  to  five  years  next  before  the 
institution  of  the  action,  and  that,  as  the  pe- 
tition did  not  allege  that  such  cutting  of  the 
timber  by  appellee  was  done  within  five 
years  next  before  the  Institution  of  the  ac- 
tion, it  failed  to  state  a  cause  of  action ;  ap- 
pellants refused  to  plead  further,  and  the 
petition  was  di^issed.  Excepting  to  all  of 
fthese  rulings  and  the  Jnd^ent;  entered 
thereon,  they  have  appealed. 

[1]  While  the  petition  is  In  some  respects 
awkwardly  expressed,  and  some  of  Its  aver- 
ments of  fact  barely  sufficient  to  present  the 
full  meaning  of  the  pleader,  we  have  reached 
the  conclusion  that,  considered  as  a  whole, 
it  reasonably  well  states  a  cause  of  action 
for  voluntary  waste  as  allowed  by  Ky.  St. 
il  2328  to  2336,  inclusive.  Section  2328  pro- 
vides: 

"If  any  tenant  for  life  or  years  shall  eommlt 
waste  during  bis  estate  or  term,  of  anything 
belonging  to  the  tenement  so  held,  without 
■pedal  license,  ia  writing,  so  to  do,  be  shall  be 


subject  to  an  action  for  waste,  shall  lose  the 
thing  wasted,  and  pay  treble  the  amount  at 
which  the  waste  siiall  be  assessed." 

Section  2329  permits  the  bringing  of  such 
action  by  one  who  has  the  remainder  or  re- 
version in  fee  simple  after  an  intervening 
estate  for  life  or  years;  and  also  by  one  wbo 
has  a  remainder  or  revei-sion  for  life  or 
years,  each  being  entitled  to  recover  snch 
damages  as  it  shall  appear  he  has  suffered 
by  the  waste  complained  of.  Section  2330 
gives  an  heir  the  right  to  bring  and  maintain 
an  action  for  waste  done  in  the  time  of  bis 
ancestor,  as  well  as  in  his  own  time.  Section 
2332  makes  a  tenant  in  common,  joint  tenant, 
or  parcener  who  commits  waste  liable  to 
his  cotenants  Jointly  or  severally  for  dam- 
ages, while  section  2334  provides: 

"If,  in  any  action  for  waste,  the  Jury  find 
that  the  waste  was  wantonly  committed.  Judg- 
ment shall  be  entered  for  three  times  the 
amount  of  the  damages  assessed." 

[2,  3]  No  claim  seems  to  be  made  in  this 
action  for  punitive  damages.    The  appellants 
only  seek   to   recover   actual   damages    for 
waste  committed  upon  the  land  by  the  gran- 
tee of  the  life  estate,  limited  to  the  injury 
caused  to  the  remainder  interest  of  each  of 
them;    and   while   the   entire   value  of  tbe 
timber  destroyed  is  placed  at  $10,000,  they 
only  demand  the  recovery  together  of  five- 
sevenths  thereof,  or  a  seventh  each,  recogni^- 
Ing  that  appellee,  as  the  owner  of  two-sev- 
enths of  the  land  In  remainder  at  the  time 
the  waste  was  committed,  is  entitled  to  cred- 
it on  the  total  value  of  the  timber  destroyed 
for    two-sevenths   thereof.     Appellants    are 
not,  therefore,  suing  appellee  ss  a  Joint  ten- 
ant for  waste  committed  by  him  to  the  land 
since  the  termination  of  the  life  estate  be 
purchased  therein  from  the  widow  of  John 
B.  Adams.    They  did  not  have  to  delay  until 
after  the  termination  of  the  life  estate  by  the 
death  of  Lucy  Craft,  formerly  widow  of  John 
B.  Adams,  the  bringing  of  ttie  present  action 
against  her  grantee  for  waste  committed  by 
him  to  or  upon  the  land  before  her  death. 
On  the  contrary,  it  might  have  been  brought 
at  any  time  before  her  death   and  the  con- 
sequent termination  of  the  life  estate  there- 
in she  conveyed  appellee.     Hence  we  agree 
with  the  circuit  court  that  the  statute  of 
limitations  began  to  run  against  appellants' 
claim  for  damages  when  and  from  the  time 
they  might  or  could  have  sued  therefor;   and 
as  the  period  of  limitation  fixed  by  section 
2515,   Ky.   Stats,   applies,  if  the  cutting   of 
timber  by  appellee  on  the  land  complained  of 
occurred  more  than  five  years  before  the  in- 
stitution of  the  action,  the  statute  will  bar 
a  recovery. 

[41  We  do  not,  however,  agree  with  the 
circuit  court  that  the  failure  of  the  petition 
to  allege  that  the  cutting  of  timber  on  the 
land,  causing  the  waste  complained  of,  oc- 
curred within  s  years  before  the  Inatttation 
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of  tbe  action,  made  It  bad  od  demurrer.  It 
Is  true  the  petition  does  not  state  wben 
the  timber  was  cut,  whetber  5  or  20  years 
before  salt.  Its  averments  go  mo  terther, 
tban  to  say  the  osttlng  was  done  before  tbe 
termination  of  tbe  life  estate  purchased  by 
appellee  of  Mrs.  Craft,  and  though  her  death 
la  alleged  to  have  occurred  at  a  date  mudi 
less  than  five  years  next  before  tbe  Institu- 
tion of  the  action,  no  Inference  can  be  drawn 
from  that  averment  as  to  when  the  timber 
was  cut,  or  the  statute  began  to  run.  Be- 
Rides,  we  time  and  again  have  held  that  It 
Is  unnecessary  for  the  plaintiff  to  allege  In 
the  petition  when  the  cause  of  action  ac- 
cmed.  or  to  state  such  facts  as  will  show  it 
Is  not  barred  by  the  statute  of  limitations; 
bnt  that  the  statute  of  limitations,  If  relied 
on  as  ground  of  defense,  must  be  pleaded  by 
the  party  seeking  Its  protection.  Chiles  v. 
Drake,  2  Mete.  146,  74  Am.  Dec.  406;  Yager 
T.  President,  etc.,  Bank  of  Ky.,  125  Ky.  177, 
100  S.  W.  848,  30  Ky.  Iaw  Rep.  1287;  Green 
County  V.  Howard,  127  Ky.  870,  105  S.  W. 
897,  32  Ky.  Law  Rep.  243.  "The  reason  for 
the  rule,"  as  was  said  in  Green  County  ▼. 
Howard,  supra,  "Is  that  there  may  have  been 
something  obstructing  the  running  of  the 
statute." 

[(]  It  Is  claimed  In  the  brief  of  appellants' 
eoonsel  that  the  running  of  the  statute  has 
l)een  obstructed  In  the  case  at  bar  by  the  In- 
fancy of  the  appellants,  or  some  of  them; 
and  that  by  reason  thereof  the  statute  was 
snspepded  during  the  time  their  disability 
prevented  them  from  suing.    We  have  failed 


intimation  that  the  appellants,  or  any  of 
them,  were  Infants  when  the  waste  sued  for 
vas  coDunitted,  and  If  such  Infancy  existed, 
or  is  intended  to  be  relied  on.  It  must,  like 
the  statute  of  limitations,  be  pleaded.  It  fol- 
lows from  the  conclusions  we  have  expressed 
that  the  ruling  of  the  circuit  court  sustain- 
ing; the  demurrer  to  tbe  petition,  was  error. 
[6]  As  all  claims  of  title  asserted  by  ap- 
pellee In  his  answer  to  the  land  involved  in 
this  action,  except  as  admitted  In  tbe  peti- 
tion, were  rejected  by  the  Judgment  in  the 
previous  action  between  the  parties,  It  Is 
only  necessary  to  refer  to  the  opinion  of  this 
court  in  Bates  v.  Adams,  etc.,  1S2  Ky.  100, 
206  S.  W.  163,  to  ascertain  tbe  rights  both  of 
appellants  and  appellee  in  the  land.  That 
opinion  settles  every  question  of  title  raised 
In  the  case  at  bar,  and  fixes  it  In  tbe  parties 
respectively  as  we  have  already  stated. 
Hence,  tbe  circuit  court  should  have  sustain- 
ed appellants'  demurrer  to  aU  of  the  answer, 
except  the  paragraph  pleading  the  statute  of 
limitations  of  five  years,  the  paragraphs  put- 
dug  in  issue  tbe  quantity  of  timber  out  by 
appdiee,  its  ralne  to  tbe  land  as  standing 
trees  at  the  date  of  the  cutting;  whether  it 
*as  used  in  fencing  the  land  and  such  use 


was  reasonably  necessary  for  that  purpose, 
and  whether  or  not  appellants  had  knowl- 
edge of  and  acquiesced  In  the  cutting  of  the 
timber  when  it  was  dona  Upon  the  return 
of  the  case  to  the  court  below,  it  should  re- 
quire the  pleadings  to  be  so  reformed  as  to 
properly  present  the  issues  as  above  stated. 

For  the  reasons  stated,  tbe  Judgment  ap- 
pealed from  is  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  over- 
rule the  demurrer  to  the  petition,  sustain  tbe 
demurrer  to  such  of  the  paragraphs  of  the 
answer  as  have  been  indicated,  and  for 
farther  proceedings  consistent  with  tbe  opin- 
ion. 


FRANKFORT  ELEVATOR  COAL  CO.  V. 
WILLIAIMSON. 

(Court  of  Appeals  of  Kentucky.    May  27, 
1921.) 

1.  Negligence  9=> 1 36 (27)— Contributory  negli- 
gence of  person  Injured  by  falling  coal  pile 
held  for  Jury. 

In  action  against  a  coal  company  by  a  cus- 
tomer for  injuries  received  from  collapsing  coal 
p'le  when  he  was  loading  coal  purchased  from 
tbe  pile,  defendant's  negligence  and  plaintiff's 
contribatory  negligence  in  violating  instruc- 
tions In  loading  from  the  pile  and  going  near 
an  obviously  dangerous  condition  held  for  jury. 

2.  Appeal  and  error  is=>2l 6(1)— Appellant  can- 
not oomplalD  of  failure  to  give  lastnietloa  not 
offered. 


to  find  in  any  of  tbe  pleadings  an  averment  or <*     Appellant    cannot   complain   of  failnre   to 


give  requested  instruction  where  it  was  not  of- 
fered for  appellant. 

S.  Trial  €=>260( I)— Failure  to  give  iastructlMi 
covered  by  others  not  error. 
Failure  to  give  a  requested  instruction  was 
not  error,  where  the  InstructionB  given  embrac- 
ed the  same  idea. 

4.  Appeal  and  error  €=» 1 0O3— Verdict  not  dis- 
turbed unless  clearly  against  weight  of  evi- 
dence. 
The  verdict  of  a  jury  will  not  be  disturbed 

unless  clearly  and  palpably  against  the  weight 

of  evidence. 

Appeal     from     Circuit    Court,     Franklin 

CJounty. 

Action  by  James  Williamson  against  the 
Frankfort  Elevator  Coal  Company.  From 
judgment    for   plaintiff,    defendant    appeals. 

Affirmed. 

LiesUe  W.  Morris,  B.  C.  O'Rear,  and  J.  a 
Jones,  all  of  Frankfort,  for  appellant. 

B.  G.  WUliams,  of  Frankfort,  J.  T.  Gooch, 
Of  Madisonville,  and  W.  a  Marstaall,  of 
Frankfort,  for  appellee. 

TDRNJEIR,  O.  During  the  severe  winter  of 
1917-18  the  ai>pellant  operated  two  coalyards 


As»Por  otber  cases  see  same  topic  and  KEY-NUMBER  in  all  Ker-Numbered  Digests  and  ladezM 
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In  Frankfort,  ETy.,  one  In  North  Frankfort 
and  the  other  In  South  Frankfort. 

On  the  2l8t  of  January,  1918,  the  appeUee 
went  to  appellant's  North  Frankfort  yard, 
and  while  there  by  Inrltation  as  one  of  Ita 
customers,  and  while  loading  his  small  sled 
in  connection  with  one  of  appellant's  em- 
Idoy^s,  was  severely  Injured  by  the  collapse 
or  spreading  of  a  large  pile  of  coal  In  appel- 
lant's said  yard,  and  for  the  Injuries  so  re- 
ceived, as  claimed,  by  reason  of  the  negli- 
gence of  appellant,  and  its  officers  and  em- 
ployes, this  action  was  brought. 

The  petition  alleges.  In  substance,  that  the 
defendant  operated  the  coalyard  In  question, 
and  that  he  (plaintiff),  together  with  the  pub- 
lic, was  invited  to  go  and  be  there  as  the 
customer  of  the  defendant,  for  the  purxMse 
of  buying  and  reviving  coal  from  it,  and  that 
on  or  about  the  21st  of  January,  1918,  while 
he  was  so  upon  the  premises  of  the  defend- 
ant for  the  purpose  of  buying  and  receiving 
coal,  and  while  upon  the  ground  at  or  near 
one  of  its  large  banks  or  piles  of  coal  from 
which  defendant's  agents  and  employes  were 
then  and  there,  and  had  been  immediately 
previous  thereto,  taking  coal,  and  while  plain- 
tiff, together  with  an  employe  of  the  defend- 
ant, was  loading  and  placing  coal  upon  his 
(plaintiff's)  sled,  said  bank  or  pile  of  coal, 
c<m8lsting  of  heavy  blocks  and  smaller  ones, 
by  reason  of  the  negligence  and  carelessness 
of  the  defendant  and  its  officers  and  agents, 
fell,  and  with  great  force  and  weight  precipi- 
tated against  and  upon  the  plaintiff  said  coal, 
whereby  he  was  violently  knocked  down  by 
said  mass  and  pile  of  coal,  as  a  result  <^ 
which  he  was  seriously,  painfully,  and  per- 
manently injured. 

The  answer  was  a  traverse  of  the  plain- 
tiff's petition,  and  in  the  second  paragraph 
It  was  pleaded,  in  substance,  that  upon  the 
occasion  in  question  the  plaintiff  had  been 
directed  by  the  agents  and  servants  of  the 
defendant  in  charge  of  the  coalyard  to  have 
the  coal  loaded  upon  his  sled  from  certain 
cars  which  were  loaded  with  coal  and  at  the 
time  in  the  yard,  but  that  the  plaintiff,  in 
violation  of  these  instructions,  and  of  his  own 
accord,  and  wUfhout  authority  from  the  de- 
fendant, undertook  to  load  his  sled  from  the 
pile  of  coal  In  the  yard,  and  in  so  doing  be 
got  under  the  edge  of  the  pile  of  coal  and 
pulled  the  blocks  of  coal  from  under  the  same 
until,  with  his  own  hands,  the  pile  was  so 
loosened  that  it  fell,  although  be  had  been 
previously  warned  in  time  to  have  prevented 
his  injury  to  get  out  from  under  the  pile  of 
coal,  but  that  he  failed  to  heed  the  warning, 
and  voluntarily,  and  without  defendant's  con- 
sent, engaged  in  loading  the  coal  himself,  al- 
though the  defendant  had  at  the  time  ample 
hands  to  load  the  same,  and  that  the  plain- 
tiff had  failed  upon  the  occasion  in  question 
to  exercise  ordinary  care  for  his  own  safety 
In  getting  in  and  about  the  pile  of  coal  and 
taking  coal  therefrom  to  load  on  his  sled, 


and  that  his  injuries.  If  any,  were  due  to  Ids 
own  negligence. 

The  affirmative  matter  of  the  answer  was 
traversed  on  the  record. 

On  a  trial  the  Jury  returned  a  verdict  for 
the  plaintiff  for  $1,200,  upon  which  Judgment 
was  entered,  and,  the  defendant's  motion  and 
grounds  for  a  new  trial  having  been  over- 
ruled, it  has  appealed. 

A  reversal  is  asked  upon  three  grounds: 

(a)  Because  the  court  failed  to  give  the 
peremptory  instruction  asked  for  the  de- 
fendant. 

(b)  Because  the  court  erred  in  giving  In- 
struction number  one  at  plaintiff's  instance. 

(c)  Because  the  verdict  of  the  Jury  was 
palpably  against  the  evidence  and  because 
of  the  failure  of  the  court  to  grant  a  new 
trial  for  that  reason. 

[1]  The  plaintiff's  evid«ice  showed  that  he 
went  to  the  coalyard  on  the  day  named  and 
took  a  one-horse  sled  with  him  for  the  pur- 
pose of  getting  $2  worth  of  coal;  that  he 
went  to  the  office  and  got  the  sled  weighed, 
and  the  lady  there  in  charge  told  him  to  ga 
out  in  the  yard  and  get  the  coal;  that  he 
had  gotten  coal  there  a  number  of  times  be- 
fore in  quantities  of  from  $1  to  $2  worth  at 
a  time;  that  after  he  weighed  his  sled  he 
went  out  in  the  yard  and  met  oae  of  appel- 
lant's employes,  who  asked  how  much  coal 
he  wanted,  and,  what  he  told  him  $2  worth, 
he  said,  "All  right;  right  here  is  a  good 
place  to  get  under;  somebody  has  already 
knocked  down  about  what  you  want;  good, 
dry  coal,  already  lajing  down  here;"  that 
there  were  picks  and  shovels  about  there,  and 
he  and  the  employe  proceeded  to  ^load  the 
sled;  that  in  the  big  pile  of  coal  there  was 
a  hole  or  tunnd  from  which  people  had  been 
taking  coal;  that  the  hole  was  higher  than 
his  head  and  went  back  under  the  {die  25  or 
30  feet  or  more,  but  that  the  coal  which  he 
and  the  employe  loaded  on  the  sled  was  al- 
ready knocked  down  and  was  dry  coal,  lying 
on  the  ground  as  if  somebody  had  recently 
left  it  there,  and  that  it  was  all  disconnected 
from  the  main  big  pile  of  coal ;  that  at  about 
the  time  he  thought  he  had  his  92  worth 
loaded  on  the  sled  he  saw  a  large  lump  down 
on  the  ground  separate  from  the  big  pUe^  and 
be  thought  that  lump  together  with  what 
he  bad  would  complete  his  load,  and  that  he 
took  a  fbrk  and  was  prising  or  lifting  that 
lump,  with  bis  back  to  the  main  coal  pile, 
when  the  whole  thing  collapsed  and  qsread 
over  him;  that  the  weather  had  been  for 
some  time  very  cold  and  was  still  very  cold, 
and  the  coal  pile  was  covered  with  snow  and 
Ice  and  apparently  froien  hard. 

Some  of  the  material  points  In  appellee's 
evidence  are  corroborated.  For  Instance,  It 
is  shown  by  several  witnesses  that  the  hole 
or  tunnel  was  there  and  had  been  there  for 
some  time,  and  that  they  themselves  had  got- 
ten coal  at  or  out  of  tunnel,  and  that  it  was 
customary  for  purchasers  of  small  quantities 


Digitized  by 


Google 


Ky.) 


FRANKFORT  EOJVATOR  OOAL  CO.  t.  WIUjIAMSON' 
(Ml  B.W.) 


243 


of  coal  to  go  to  the  coal  piles  In  tbe  yard  and 
load  their  own  sacks  or  small  vehicles,  and 
that  such  small  cust(»ners  usually  sought, 
as  appellee  did,  to  get  dry  coal,  free  from 
snow  or  ice,  which  could  best  be  procured  at 
or  in  the  tunneL 

Again,  appellee's  testimony  was  corroborat- 
ed by  a  disinterested  witness  upon  the  mate- 
rial question  whether  or  not  he  had  prized 
the  last  large  lump  of  coal  from  out  of  the 
base  of  the  big  pile,  and  thereby  by  his  own 
act  loosened  It  so  as  to  cause  the  collapse  or 
spread. 

Much  of  the  evidence  of  the  defendant  was 
to  the  effect  that  appellee  had  been  directed 
specifically  to  load  his  sled  from  the  cars  that 
were  on  the  tracks  in  the  yard,  and  that. In 
vlolatiMi  of  those  instructions  he  bad  gone 
to  the  large  pile  of  coal.  The  defendant  like- 
wise Introduced  considerable  evidence  tend- 
ing to  show  that  the  last  large  lump  of  coal 
which  the  plaintiff  sought  to  place  upon  his 
sled  was  In  the  edge  of  the  large  pile  of  coal, 
and  a  part  of  the  foundation  of  the  pile,  and 
that,  when  he  loosened  it  by  his  own  efforts, 
it  caused  the  whole  pile  to  collapse,  and 
thereby  his  injury  was  brought  about 

It  is  first  said  that  the  peremptory  Instruo- 
tlon  should  have  been  given,  because,  as 
daimed,  appellee  admitted  in  hia  cross-ex- 
amination that  Barrett  and  Wiley,  two  of  the 
oflScers  of  appellant,  bad  warned  him  of  the 
danger  of  going  at  or  near  the  month  of  the 
tunnel,  and  told  him  it  was  dangerous. 

It  Is  true  that  the  plalntlfl  stated  on 'cross- 
examination  that  Barrett  and  Wiley  said  the 
place  was  dangerous,  and  that  Barrett  was 
the  manager  and  Wiley  the  yard  boss;  but 
an  examination  of  the  plalntUTs  whole  testl- 
moay,  and  an  examination  of  the  evidence 
of  both  Barrett  and  Wiley,  who  testified  for 
appellant,  discloses  that  the  conversation 
with  Barrett  and  Wll^  to  which  he  referred 
in  that  evidence  was  one  after  the  injury. 
This  is  apparent  from  the  tact  that  the  plain- 
tiff in  another  part  of  hla  evidmce  specifical- 
ly and  positivdy  states  that  he  had  not  been 
warned  before  the  accident  of  any  danger 
about  getting  coal  from  or  near  the  mouth  of 
the  tunnel,  and  from  the  farther  fact  that  nei- 
ther Barrett  nor  Wiley  <daims  to  have  given 
him  any  such  warning  before  the  accident, 
and  from  the  additlcMial  fact  that  It  appeared 
that  both  Barrett  and  Wiley  visited  him  more 
than  once  after  the  accident,  either  at  the 
hospital  or  at  his  home. 

We  are  convinced  that  no  fair  interpreta- 
tion of  the  evidence  can  make  this  statement 
of  appellee  mean  that  he  was  warned  by 
Barrett  and  Wiley,  or  either  of  them,  before 
the  accident  happooed. 

But  it  is  said  that  the  facts  of  this  case 
bring  it  within  the  rule  that,  where  a  danger 
is  ao  obvious  and  Imminent  that  one  of  ordi- 
nary prudoice  under  like  circumstances 
would  not  have  subjected  himself  to  It,  there 


can  be  no  recovery,  and  that  therefore  the 
peremptory  should  have  been  given. 

We  confess  that  this  is  the  only  question 
in  the  case  which  has  given  us  any  difficulty; 
for  at  first  blush  it  would  seem  that  any 
ordinarily  prudent  man  would  hesitate  to  go 
in  or  near  to  the  mouth  of  a  bole  or  tunnd 
in  a  great  pile  of  loose  coal.  But  when  we 
consider  that  the  hole  had  be&a  there  for 
some  time,  that  tbe  pile  of  coal  was  frozen 
hard,  and  that  those  going  there  occasionally 
to  get  coal  did  not  know  whether  there  wete 
any  supports  in  the  tunnel  or  not,  and  did 
not  know  what,  if  any,  step*  had  been  taken 
to  make  it  safe,  and  yet  could  see  from  the 
physical  facts  that  coal  had  been  recently 
taken  out  of  or  down  from  near  the  mouth 
of  the  tunnel,  and  when  we  consider  that  one 
of  the  employes  of  appellant  at  work  in  its 
yard  Invited  appellee  to  go  to  that  epecial 
place  to  get  his  coal,  and  there  worked  with 
him  in  loading  his  sled,  the  employ^  presum- 
ably having  better  opportunity  for  knowledge 
of  its  danger  than  appellee,  we  have  reached 
the  conclusion  that  the  conditions  and  circum- 
stances were  not  such  as  to  make  it  an  ob- 
vious and  imminent  danger  which  would  pre- 
clude this  appellee  from  a  recovery. 

Not  only  so,  but  it  is  testified  in  this  re(>- 
ord  by  Wiley,  the  yard  boss  of  appellant,  that 
on  the  Saturday  afternoon  before  this  acci- 
dent, which  happened  on  Monday,  he  had 
caused  this  large  pile  of  coal  to  be  cut  down 
or  trimmed  down,  and  that  the  way  he  left 
it  on  Saturday  aftemo<m  It  was  not  dan- 
gerous. 

It  is  comparatively  easy  after  an  accident 
to  lo(A  back  and  reason  out  from  the  condi- 
tions and  circumstances  with  which  one  was 
acquainted  and  say  that  any  reasonable  per- 
Boa  might  have  known  that  It  was  dangerous ; 
but  it  is  quite  another  thing,  in  the  ordinary 
activities  of  life,  for  persons  in  their  dally 
conduct  to  see  and  appreciate  in  advance 
the  danger  which  subsequently  appears  to 
have  been  so  plain. 

At  any  rate,  in  this  case  the  question  of 
Obvious  danger  was  submitted  by  the  court 
to  the  Jury,  and  in  tbe  light  of  all  the  facts 
there  was  no  such  condition  as  authorized 
peremptory  action  by  the  court  cm  this  ques-: 
tlon.  When  the  evidence  la  sudi  that  rea-i 
sonable  men  might  differ  as  to  the  fair  infer- 
ences and  conclusions  which  should  be  drawn 
from  It,  it  should  be  submitted  to  the  Jury. 

In  its  motion  and  grounds  for  a  new  trial 
the  defendant  only  complained  of  error  of 
the  court  in  giving  instruction  No.  1  asked  by 
the  plaintiff,  and  in  its  brief  It  is  conceded 
that  the  instruction  as  given  is  almost  iden- 
tical with  the  one  approved  by  this  court  in 
the  case  of  Ferguson  &  Palmer  Co.  v.  Fer- 
guson's Adm'r,  114  S.  W.  297;  but  it  is  com- 
plained that  the  court  did  not  give  In  this 
case  another  instruction  which  was  ordered 
to  be  given  in  that  case,  to  the  effect  that  the 
defendant  was  under  no  obUgatiain  to  keep  Its 


Digitized  by 


Google 


244 


2S1  SOUTHWSSTEHN  BEPORTOB 


<Ky. 


premises  safe  at  places  where  customers  were 
not  inrited  to  be,  and  that,  If  the  plaintiff 
at  the  time  he  was  Injnred  was  at  a  place 
not  provided  for  the  use  of  .customers  su<^ 
as  be,  they  should  find  for  the  defendant. 

[2,  3]  It  Is  sufficient  answer  to  this  question 
to  say  that  no  such  instruction  was  offered 
for  appellant,  and  besides  the  instructions 
given  embraced  the  same  idea. 

The  claim  that  the  verdict  is  palpably 
against  the  weight  of  the  evidence  cannot  be 
sustained.  It  is  true  that  upon  two  of  the 
vital  issues  in  the  case  the  weight  of  the  evi- 
dence appears  to  be  against  the  plaintiff. 
There  are  several  witnesses  who  testify  that 
the  plaintiff  was  directed  by  the  young  lady 
In  the  office  to  load  his  sled  trom  the  cars 
and  was  not  directed  to  go  out  in  the  yard, 
and  there  were  several  witnesses  who  testi- 
fied that  the  large  block  of  coal  which  the 
plaintiff  purposed  to  load  on  his  sled,  and 
which  he  was  attempting  to  load  when  the 
accident  happened,  was  prized  loose  by  him 
from  the  base  or  foundation  of  the  coal  pile 
at  or  near  the  mouth  of  the  tunnel,  and  that 
that  caused  the  collapse,  and  consequently  his 
injury. 

[4]  It  may  be  admitted  that  upon  these  two 
Important  questions  the  weight  of  the  evi- 
dence appears  to  have  been  against  the  plain- 
tiff, and  it  may  be  admitted  that  this  court 
would  as  an  original  proposition  in  consider- 
ing the  evidence  have  made  a  different  find- 
ing  of  fact;  but  these  things  furnish  us  no 
cause  for  setting  aside  the  verdict  The  Jury 
were  the  triers  of  the  facts,  and  we  are  not 
authorized  to  disturb  their  verdict  unless 
it  is  clearly  and  palpably  against  the  weight 
of  the  evidence,  which  it  is  not  in  tliis  case. 
Lou.  &  Interurban  R.  R.  Co.  v.  Boemmde, 
IW  Ky.  84,  162  S.  W.  647. 

Judgment  affirmed. 


PEOPLE'S  8AV.  BANK  &  TRUST  CO.  V. 
KLEMPNER  BROS. 


(Court  of  Appeals  of  Kentucky. 
1921.) 


April  2d. 


1.  Sales  «ss>20l( I)— Possession  mMt  be  daiiv- 
ered  before  title  passes. 

Possession  of  personal  property  mnst  be  de- 
livered actoally  or  symboUcally  before  title 
passes. 

2.  Sales  «=s2t8'/2— Possession  of  earrier  pre- 
sumptively possession  of  eonslgnee. 

Presumptively  possession  of  the  carrier  Is 
possession  of  the  consignee,  bat  such  presump- 
tion may  be  rebutted. 

3.  Sales  <s==320 1  (4)  —  Whether  possession  of 
carrier  possession  of  consignee  buyer  question 
of  shipper's  intention. 

Whether  the  possession  of  a  carrier  is  the 
possession  of  the  consignee  bnyer  depends  on  I 


the  purpose  and  Intention  of  the  shipper;  that 
is,  whether  the  shipper  intended  to  relinquish 
the  right  to  dispose  of  the  property  in  a  differ- 
ent way,  or  whether  he  intended  that  the  abso- 
lute title  and  possession  should  pass  from  him. 

4.  Sales  ^9201  (4)— Evidence  eoncluslve  that 
debtor  consignor  did  not  Intend  title  or  pos- 
session of  goods  to  vest  in  creditor  oonsigneo. 
Where  a  debtor  agreed  with  his  creditor  to 
ship  to  the  creditor  two  carloads  of  merchandise 
to  be  applied  on  the  debt,  but,  when  he  did 
80,  retained  the  bills  of  lading  and  pledged  the 
same  with  a  draft  drawn  by  him  on  the  cred- 
itor consignee  to  a  bank,  it  was  conclusive  evi- 
dence that  he  did  not  intend  either  the  title 
or  the  possession  of  the  goods  to  vest  in  the 
creditor  consignee  until  the  draft  was  paid,  bat 
Intended  to  keep  titie  in  himself  for  the  bene- 
fit of  the  bank  and  to  pledge  the  merchandise 
represented  by  the  bills  of  lading  for  the  pay- 
ment of  the  draft,  and  the  creditor  consignee, 
having  secured  possession  of  the  goods,  without 
surrender  of  the  bills  of  lading,  from  the  rail- 
road, is  liable  to  the  bank  for  the  value  of  the 
merchandise  in  the  cars. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  the  People's  Savings  Bank  & 
Trust  Company  against  Klempner  Bros. 
From  Judgment  on  verdict  partially  for  plain- 
tiff and  partially  for  defendants,  plaintiff 
appeals,  and  defendants  cross-appeal.  Judg- 
ment affirmed  on  the  cross-appeal,  and  re- 
versed on  the  original  appeal. 

Baskin  &  Vaughan,  of  Louisville,  for  appel- 
lant. 

Hugh  B.  Fleece,  of  Louisville,  for  appellee. 

TURNER,  C.  On  and  prior  to  the  5th  of 
September,  1918,  Joseph  Schetzer  was  doing 
business  at  Memphis,  Tenn.,  In  the  name  of 
Memphis  Iron  &  Metal  Company,  and  during 
the  same  period  Klempner  Bros.,  of  Lonis- 
vllle,  Ky.,  were  engaged  In  business  at  that 
place. 

Previous  to  that  time  there  bad  been  sever- 
al business  transactions  between  them  whldi 
resulted  as  of  that  date  in  an  indebtedness 
by  Schetzer  to  Klempner  Bros,  of  something 
over  $1,000,  and,  as  alleged,  E^empner  Bros. 
bought  from  Schetzer  two  carloads  of  mer- 
chandise to  be  shipped  to  them  and  applied 
upon  such  Indebtedness. 

On  the  1st  of  November  Schetzer  shipped 
from  Memphis  one  carload  of  scrap  iron  and 
one  carioad  of  Manchester  bagging,  consign- 
ed to  Klempner  Bros,  at  LouIsvUle.  The  bills 
of  lading  for  these  two  carloads  of  merdian- 
dise  show  Klempner  Bros,  to  be  the  consign- 
ees, and  are  what  are  known  as  straight  or 
nonnegotiable  bills  of  lading. 

Although  Klempner  Bros,  were  designated 
as  consignees  in  the  bills  of  lading,  on  the 
day  of  shipment  Schetzer,  still  being  In  pos- 
session of  the  bills  of  lading,  went  to  appel- 
lant bank  at  Memphis,  and  there  drew  hit 
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draft  on  Klempner  Bros,  at  LonlsviUe  tor 
$1,400,  apparently  what  be  conceived  to  be 
the  value  of  the  two  carloads  of  merchan- 
dise, and  attached  to  the  draft  the  two  bills 
of  lading  and  then  sold  the  draft  with  the 
two  bills  to  the  appellant  bank,  which  placed 
tbe  face  value  thereof,  (1,400,  to  SCbetzer's 
credit  in  the  bank. 

The  draft  with  the  two  bills  of  lading  at- 
tached was  forwarded  in  the  usual  course  to 
Lioulsvllle  and  reached  there  on  the  6th  of 
November,  and  Klempner  Bros,  were  so  no- 
tified on  that  day  by  the  Louisville  bank, 
and  were  again  called  up  by  phone  by  offi- 
cers of  tbe  bank  on  November  6th ;  and  on 
tliat  day  one  of  the  members  of  tbe  firm  went 
to  the  bank.  Inspected  the  draft  and  bills 
of  lading,  and  declined  to  pay  same,  assign- 
ing as  a  reason  that  the  weights  given  in  the 
bills  were  not  proper.  The  draft  was  pro- 
tested for  nonpayment,  amd  about  10  o'clock 
of  that  day  one  of  the  carloads  of  merchan- 
dise shipped  from  Memphis  on  the  1st  of 
November  was  placed  on  a  siding  or  switch 
in  the  yard  of  Klempner  Bros.'  place  of  busi- 
ness, and  the  other  car  reached  there  a  few 
days  later,  and  in  some  way  not  explained  in 
the  record  Klempner  Bros.,  without  being  in 
IK>ssession  of  the  bills  of  lading,  got  posses- 
sion of  and  aproprlated  to  their  own  use  the 
contents  of  the  two  cars. 

Subsequently,  on  the  22d  of  November, 
while  Scbetzer  was  in  Louisville,  the  draft 
remaining  unpaid,  Klempner  Bros,  and  Schet- 
zer  had  a  full  settlement,  which  showed 
Klempner  Bros.  Indebted  to  Schetzer  in  the 
sum  of  $696.04,  which  they  that  day  paid 
to  him  by  check. 

This  is  an  action  by  the  Memphis  bank 
against  Klempner  Bros,  on  the  draft,  and  the 
defense.  In  substance,  is  that  on  the  5th  of 
September,  1918,  while  Schetzer  was  indebted 
to  them,  appellees  bought  from  him  two  car- 
loads of  merchandise  to  be  shipped  to  them 
at  Louisville,  and  that  at  the  time  by  agree- 
ment between  them  and  Schetzer  the  two 
cars  of  merchandise  wene  to  be  applied 
on  the  indebtedness  of  Schetzer,  and  that 
the  two  carloads  of  merchandise  so  shipped 
by  Schetzer  on  November  1,  1918,  were  the 
two  carloads  of  merchandise  so  purchased  by 
them,  and  to  be  so  applied,  and  were  the 
same  two  carloads  of  merchandise  represent- 
ed by  the  two  bills  of  lading  attached  to  the 
draft  upon  which  the  plaintiff  sued;  and  it 
is  their  theory  that,  as  they  had  previously 
purchased  from  Schetzer  this  identical  mer- 
chandise to  be  applied  to  the  payment  of 
their  debt,  when  Schetzer  delivered  the  same 
to  tbe  carrier  at  Memphis  consigned  to  them 
at  Lonisville,  they  became  the  owners  of  the 
mercbandlae,  and  Schetzer  no  longer  had  any 
Interest  therein,  and  the  bills  of  lading  be- 
ing nonnegotiable,  the  plaintiff  bank  acquired 
no  right  or  interest  In  the  property  represent- 
ed by  the  bills  of  lading. 

Tbe  lower  court  directed  a  verdict  for  the 


plaintiff  for  the  value  of  the  carload  of  Man- 
chester bagging  apparently  because  the  evi- 
dence showed  the  two  carloads  of  merchan- 
dise contracted  for  by  appellees  to  be  applied 
on  their  debt  were  to  be  scrap  Iron,  but  di- 
rected a  verdict'  for  the  defendants  for  the 
value  of  the  one  carload  of  scrap  iron,  and 
from  tile  Judgment  on  that  verdict  the  plain- 
tiff has  appealed,  and  the  defendants  prose- 
cute a  cross-appeal. 

Going  to  tbe  heart  of  the  controversy  and 
brushing  aside  all  collateral  questions,  the 
case  must  be  determined  upon  the  question 
whether  the  title  to  the  merchandise  in  the 
two  cars  passed  to  Klempner  Bros,  upon  their 
consignment  to  them  by  Schetzer  on  Novem- 
ber 1st;  for,  if  tbe  title  passed  to  them  not- 
withstanding they  had  never  been  iu  posses- 
sion of  the  bills  of  lading,  then  tbe  assign- 
ment of  the  bills  of  lading  by  Schetzer  to  the 
bank,  and  the  attaching  of  them  to  the  draft 
sold  by  Schetzer  to  the  bank,  gave  to  the 
bank  no  Interest  or  title  which  Schetzer  did 
not  have.  But  if,  on  the  contrary,  the  re- 
tention by  Schetzer  of  the  bills  of  lading, 
which  represented  the  merchandise  in  the 
two  cars,  bad  the  effect  of  retaining  in  him 
the  title  to  the  merchandise,  then  his  assign- 
ment of  the  two  bills  of  lading  to  the  bank, 
attached  as  they  were  to  the  draft,  operated 
as  a  pledge  of  the  merchandise  to  tbe  bank 
to  secure  payment  of  tbe  draft,  although 
the  bills  of  lading  were  nonnegotiable. 

So  that  the  whole  question  Is:  Was  tbe 
title  to  the  merchandise  in  the  cars  in  Klemp- 
ner Bros,  at  the  time  Schetzer  assigned  the 
bUls  of  lading  to  the  bank,  or  did  their  re- 
tention by  Schetzer  retain  tbe  title  in  him? 

In  discussing  this  question  we  shall  as- 
sume for  the  sake  of  argument  that  the  one 
carload  of  scrap  iron  shipped  on  the  lat  of 
November  was  part  of  the  merchandise  al- 
leged to  have  loeen  previously  purchased  by 
Klempner  Bros,  from  Schetzer  to  be  applied 
upon  Schetzer's  Indebtedness  to  them,  al- 
tuough  that  question  is  in  issue,  and  it  is 
claimed  by  appellant  that  there  is  no  evi- 
dence to  sustain  it. 

[1]  It  is  the  rule  that  possession  of  per- 
sonal property  -must  be  delivered  either  ac- 
tually or  symbolically  before  the  title  passes, 
and  here  the  question  is  whether  the  posses- 
sion of  the  carrier  was  the  possession  of  the 
consignees,  although  the  bills  of  lading,  which 
are  the  evidence  of  title,  were  never  delivered 
to  them,  but  were  retained  by  the  shipper 
and  pledged  by  him  on  the  same  day  the 
shipment  was  made. 

[2]  Presumptively  the  possession  of  the 
carrier  Is  the  possession  of  the  consignee, 
but  that  Is  only  a  presumption,  and  may  be 
rebutted,  and  it  is  the  claim  of  appellant 
here  that  it  is  positively  and  conclusively 
rebutted  by  the  fact  that  the  shipper,  instead 
of  sending  the  bills  of  lading  to  the  con- 
signees, not  ouly  retained  them,  but  pledged 
them,  and  thereby  pledged  the  property  which 
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they  represented  to  tbe  bonk  to  secure  the 
payment  of  the  draft;  while,  on  tbe  other 
hand,  the  appellees  claim  that  they,  having 
previously  purchased  the  merchandise  under 
an  agreement  that  it  was  to  be  applied  to  an 
existing  Indebtedness  of  the*Bhlpper,  not  only 
took  ui)on  its  consignment  to  them  the  title, 
but  the  possession  of  the  carrier  was  their 
possession. 

[3]  Ordinarily  the  possession  of  a  carrier 
is  the  possession  of  the  consignee,  but  wheth- 
er that  Is  true  or  not  depends  upon  the  par- 
pose  and  intention  of  the  shipper;  that  is, 
whether  the  shipper  Intended  to  relinquish 
the  right  to  dispose  of  the  property  in  a  dif- 
ferent way  or  whether  he  Intended  that  tbe 
absolute  title  and  possession  should  pass 
from  him.  In  this  case  if  Schetzer  had  in- 
tended to  comply  with  his  agreement  to  ship 
the  carload  of  scrap  iron  to  appellees  to  be 
applied  on  his  debt,  he  would  not  have  re- 
tained possession  of  the  bills  of  lading,  but 
would  have  promptly  mailed  them  to  appel- 
leea  The  very  fact  that,  instead  of  mailing 
to  them  the  bills  of  lading  or  delivering  the 
same  to  some  one  for  them,  he  on  tbe  same 
day  of  the  shipment,  while  they  were  still 
in  his  possession,  pledged  them  and  the  mer- 
chandise which  they  represented  to  the  bank, 
is  convincing  that  he  had  no  intention  of 
passing  the  title  or  possession  of  the  mer- 
chandise to  appellees  until  the  draft  was 
paid  and  they  thereby  got  possession  of  the 
bills  of  lading. 

In  Hutchinson  on  Carriers,  1 194,  it  Is  said: 

"If,  however,  tbe  drcumstancea  are  such  that 
open  delivery  of  the  goods  to  the  carrier  they 
become  the  property  of  the  consignee,  the  car- 
rler  holds  them  as  the  agent  of  such  consignee, 
and  their  destination  cannot  afterwards  be 
changed  without  his  consent.  If,  for  instance, 
the  consignee  is  the  vendee  of  the  goods,  or  if 
be  has  made  advances  upon  them  with  the 
agreement  that  they  shall  be  shipped  to  him  to 
be  sold  in  order  that  he  may  retain  the  pro- 
ceeds for  his  reimbursement,  or  if,  being  a 
creditor  of  the  consignor,  the  goods  are  deliv- 
ered to  the  carrier  to  be  shipped  to  him  in 
satisfaction  of  his  debt  according  to  a  previous 
agreement  to  that  effect,  the  title  to  the  goods 
will  vest  in  him  upon  delivery  to  the  carrier, 
and  if  their  destination  is  afterwards  altered, 
except  under  such  drcumstances  as  entitle  a 
vendor  to  stop  them  in  transitu,  the  carrier  will 
become  responsible  to  him  for  them.  The  legal 
presumption  is  that,  when  goods  are  sent  to 
a  consignee,  the  title  to  them  vests  in  him  aa 
soon  as  the  shipment  is  made.  It  is  solely, 
however,  a  qnestion  of  intention  or  of  agree- 
ment, and  may  be  shown  to  be  otherwise." 

In  case  of  Freeman  t.  Kraemer,  63  Minn. 
242,  06  N.  W.  455,  rreeman  &  C!o.  shipped 
to  Stevenson  at  Dulnth  some  merchandise  in 
iesp<xisc  to  a  letter  from  Stevenson  olfering 
certain  prices  for  certain  kinds  of  merchan- 
dise, and  the  shipment  was  OKisigned  to 
Stevenson.  Notwithstanding  the  merchandise 
was  consigned  to  Stevenson,  Freeman  &  Co. 


drew  a  draft  oa  him  for  the  price  of  tbe 
merchandise  and  attached  to  it  the  bill  of 
lading,  both  being  sent  to  a  Dulnth  bank  for 
collectI<m.  When  tbe  draft  reached  Dulutta 
Stevenson  refused  to  pay  it  because  the  car 
had  not  yet  arrived,  although,  in  fact,  it  bad 
arrived,  and  the  railroad  company  delivered 
tbe  merchandise  to  Kraemer,  who  had  bought 
the  goods  from  Stevenson,  tbe  consignee.  A 
peremptory  instruction  was  given  to  find  for 
the  bank  against  Kraemer,  and  the  court, 
in  affirming  that  Judgment,  based  its  opinion 
wholly  upon  the. Intention  of  tbe  shipper  as 
ascertained  from  the  facts  which  are  strik- 
ingly similar  to  those  in  this  case,  and  said: 

"We  are  of  tbe  opinion  that  the  order  ap- 
pealed from  should  be  aflSrmed.  It  clearly  and 
conclusively  appears  from  the  evidence  that  the 
sale  or  contemplated  sale  from  plaintiff  to 
Stevenson  was  to  be  a  cash  transaction.  No 
indicia  of  ownership  was  given  to  Stevenson. 
On  the  contrary,  the  bills  of  lading  were  for- 
warded by  plaintiff,  with  the  drafts  attached 
to  them,  in  such  a  manner  as  to  make  the  in- 
tended delivery  of  the  bills  to  Stevenson  eon- 
current  with  the  payment  of  the  drafts  for  tbe 
purchase  price  of  the  property.  From  the  cir- 
cumstances, it  conclusively  appears  that  plain- 
tiff did  not  intend  to  vest  the  title  to  the  prop- 
erty in  Stevenson  until  the  goods  were  paid  for." 

In  that  case,  as  here,  there  was  a  conten- 
tion by-  tbe  defendant  tbat  as  the  indicia 
of  ownership  was  conferred  on  the  consignee 
the  title  had  vested  in  liim  because  the 
goods  had  been  consigned  to  bim,  and  in  re- 
sponse to  tliat  contention  the  court  said : 

"Appellants  contend  that  plaintiff  had  confer- 
red indicia  of  ownership  on  Stevenson,  and  that 
this  gave  Stevenson  power  to  vest  title  by  es- 
toppel in  appellants.  In  view  of  the  authoritiea 
Just  dted,  it  is  hardly  necessary  to  say  that 
merely  shipping  the  goods  addressed  to  the 
consignee,  while  retaining  the  bills  of  lading, 
confers  no  indicia  of  ownersiiip  on  the  con- 
signee." 

Other  antlioritles  holding  that  tbe  pre- 
sumption that  a  consignee  is  the  owner  of 
goods  when  delivered  to  the  carrier  may  be 
rabutted  and  the  real  intention  of  the  sliip- 
per  shown  are:  Judson  t.  Minneapolis  &  St 
Louis  B.  R.  Co.,  131  Minn.  6,  154  N.  W.  606; 
White  &  Co.  T.  Century  Savings  Bank,  229 
Fed.  975,  144  a  a  A  267;  Petitt  v.  First 
National  Bank  of  Memphis,  4  Bnsh,  334; 
Douglas,  Beceiver,  v.  People's  Bank,  86  Ky. 
176,  6  8.  W.  420,  10  Ky.  Law  Bep.  243,  9 
Am.  St  Bep.  276;  Hawkins  v.  Alfalfa  Prod- 
ucts Co.,  162  Ky.  162,  153  S.  W.  201,  44  U 
R.  A  (N.  S.)  600;  Emmery's  Sons  v.  Irving 
National  Bank,  25  Ohio  St  360,  18  Am.  Uep. 
290;  Bank  of  Bochester  v.  Jones,  4  N.  Y. 
(Comstock)  407,  65  Am.  Dec.  290. 

[4]  It  is  our  conclusion,  therefore,  tbat  al- 
though there  had  been  a  previous  agreenaent 
by  Schetzer  to  ship  to  Klempner  Bros,  the 
two  carloads  of  merchandise  to  be  apiriied 
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on  bis  Indebtedness  to  them,  his  retention  of 
Uie  bills  of  lading  and  his  pledge  of  the  same 
to  tlie  bank  on  that  day,  not  only  furnish 
conclusive  evidence  that  he  did  not  Intend 
ettlier  the  title  or  the  possession  of  the  goods 
to  vest  In  Klempner  Bros,  until  the  draft 
'vras  paid,  but  that  be  Intended  to  keep  the 
title  In  himself  for  the  benefit  of  the  bank 
and  to  pledge  the  merchandise  represented 
by  the  bills  of  lading  for  the  payment  of  the 
draft 

Prior  to  the  shipment  Scbetzer  had  both 
title  to  and  possession  of  the  merchandise. 
He  might  have  sold  it  and  ai^lled  the  pro- 
ceeds to  his  Indebtedness  to  Klempner  Bros., 
or  be  might  have  kept  or  otherwise  have  used 
tbe  money.  Klempner  Bros,  had  no  Interest 
or  equity  In  the  same  prior  to  that  time.  All 
tbey  had  was  Schetzer's  promise  to  ship 
■ame  to  them  to  be  applied  on  his  debt,  and, 
since  the  goods  remained  in  Schetzer's  pos- 
session, he  might  have  ccwnplied  with  his 
promise  to  them  or  be  might  have  disposed 
of  the  goods  to  others. 

It  cannot  be  denied  that  on  the  day  he 
shipped  them  Scbetzer  might  have  mortgaged 
the  goods  to  the  bank  and  that  Klempner 
Bros,  could  not  have  successfully  asserted 
claim  to  the  goods  as  against  the  bank;  but 
what  be  did,  in  fact,  was  only  to  adopt  a 
different  method  of  putting  them  in  lieu  to 
tbe  bank. 

There  should  have  been  a  directed  verdict 
for  the  plaintiff  for  the  full  value  of  the 
merdtandlse  in  the  two  cars. 

It  therefore  results  that  tbe  Judgment  is 
affirmed  on  the  cross-appeal  and  reversed  on 
'the  original  appeal  for  proceedings  consistent 
herewith. 


COMMONWEALTH  POWER  RY.  &  LIGHT 
CO.  V.  VAUGHT. 

(Court  of.  Appeals  of  Kentucky.    May  24, 
1921.) 

1.  Municipal  eorporatlom  «S3808(3)  *-  One 
opening  doorway  In  sidewalk  Is  neallasnt,  if 
ho  falls  to  gaard  the  opening. 

It  is  negligence  to  leave  open  a  cellar  door 
in  a  much-frequented  pavement,  without  pre- 
caution being  taken  to  protect  the  hole;  so, 
where  defendant's  servants  opened  a  doorway 
in  the  sidewalk,  and  plaintiff,  who  was  carrying 
a  heavy  box  out  of  a  building,  backed  into  the 
opening,  defendant  is  liable,  anless  it  had  a 
se.rvant  on  guard  to  warn  plaintiff  of  his  dan- 
ger, or  plaintiff  failed  to  use  ordinary  care  for 
his  own  safety. 

2.  Municipal  oorporatlons  «s>82l(  17)— Wheth- 
er defendant's  servants,  who  opened  doorway 
In  pavement,  took  precautions  to  warn  trav- 
elers, question  for  the  Jury. 

Where  plaintiff,  while  carrying  a  box  out  of 
•  building,  stepped  into  an  open  doorway  in  the 


sidewalk,  the  question  whether  defendant's 
servants,  who  had  opened  the  doorway,  took 
precautions  to  guard  against  such  injury  by 
leaving  a  servant  on  watch,  held,  under  the  evi- 
dence, for  the  Jury. 

3.  Damages  «=> 1 32 (I)— Award  of  $2,500  dam> 
ages  held  not  excessive  for  Injury  to  hand, 
testicles,  eto. 

Where  an  expressman,  while  backing  out  of 
a  house  with  a  heavy  box,  stepped  into  a  door- 
way in  the  sidewalk,  which  had  been  opened  by 
defendant's  servants,  and  the  box  fell  upon 
him,  injuring  bis  hand,  testicles,  etc.,  an  award 
of  $2,500  cannot  be  deemed  excessive,  where  he 
was  40  years  old  and  earning  a  salary  of  $75 
per  month;  it  appearing  that  he  suffered  much 
pain  and  was  permanently  injured. 

4.  Appeal  and  error  e=930 1— Matters  not  as- 
signed as  ground  for  new  trial  cannot  be  ra- 
vlewsd. 

Where  defendant  complained  of  plaintUTs 
failure  to  submit  to  an  operation  to  lessen  in- 
Jury,  and  for  that  reason  the  damages  were  ex- 
cessive, such  matter  cannot  be  reviewed,  where 
not  made  ground  for  new  triaL 

5.  Trial  «s>l22— Comment  on  defendant's  fail- 
ure to  call  one  of  physicians  appointed  to  ex- 
amine plalntlir  proper. 

Where,  at  the  instance  of  defendant,  two 
physicians  were  appointed  to  examine  plaintiff, 
but  defendant  called  only  one  of  them,  it  was 
permissible  for  plaintiff's  counsel  to  comment 
on  the  failure  of  defendant  to  call  the  other. 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  James  Vanght  against  the  Com- 
monwealth Power  Railway  &  Light  Company. 
From  a  Judgment  for  plalntUF,  defendant  ap- 
peals.   Affirmed. 

John  W.  Rawllngs  and  George  B.  Stone, 
both  of  Danville,  for  appellant 

Henry  Jackson  and  Jay  Harlan,  both  of 
Danville,  for  appellee. 

TURNER,  C.  In  January,  1919,  the  ap- 
pellee was  employed  by  the  Southern  Express 
Company,  at  Danville,  Ky.,  as  a  deiiveryman, 
and  In  that  capacity  it  was  his  duty  to  de- 
liver and  to  receive  from  shippers  packages 
handled  by  the  express  company.  On  one 
day  in  that  month  it  became  his  duty  to  go 
to  and  receive  from  a  second-story  apartment 
on  Main  street  in  Danville  for  shipment  a 
large  box  weighing  300  or  400  pounds.  The 
eotrance  to  the  stairway  leading  to  this 
apartment  was  in  an  offset  or  small  court 
between  two  buildings,  and  the  pavement 
there  extended  into  the  offset  between  the 
two  business  houses,  and  this  offset  or  court 
was  a  part  of  the  pavement  used  by  the  pub- 
lic. At  or  near  the  entrance  to  the  stairway 
was  an  Iron  ctilar  door,  composed  of  two 
iron  gratings  built  into  the  pavement,  and 
which,  when  closed,  were  a  part  of  the  side- 
walk. This  door  was  an  entrance  to  the 
cellar  of  one  of  the  buildings,  and  the  two 
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gratings,  wtam  Ufted,  one  to  tbe  east  and 
one  to  the  west,  stood  approximately  up- 
right, bnt  with  a  alight  slant,  outward,  and 
when  so  opened  left  an  aperture  of  approxi- 
mately 3x4  feet,  and  the  depth  of  the  cellar 
was  about  4  or  S  feet 

Appellant  entered  the  stairway  and  left 
his  wagon  at  the  curb<  In  bringing  the  large 
box  down  the  stairway  he  had  no  assistance, 
other  than  that  of  one  or  two  small  boys,  and 
it  Is  not  clear  from  the  evidence  what  actual 
assistance  they  rendered  him.  At  any  rate, 
in  bringing  the  box  down  the  stairway.  It  was 
necessary  for  him  to  come  down  backwards, 
having  hold  of  the  front  end  of  the  box, 
which  was  3  or  4  feet  long,  and,  either  with 
the  assistance  of  the  boys  or  by  dropping 
the  other  end  from  step  to  step,  he  managed 
to  tlius  take  the  box  down. 

According  to  the  plaintiff's  evidence,  the 
door  or  gratings  were  closed  when  he  entered 
the  stairway,  but  were  opened  by  appellant's 
agents  while  he  was  in  the  apartment,  and 
without  notice  to  him,  and  be  says  that  when 
he  backed  down  the  steps  with  the  box,  and 
out  onto  the  street,  he  straddled  one  of  the 
Iron  gratings  tbat  were  approximately  up- 
right and  fell  Into  the  bole,  the  large  box 
falling  on  top  of  bim;  that  In  his  contact 
with  the  Iron  grating  his  testicles  were 
mashed  and  bruised,  and  in  some  way  not 
explained  one  of  the  knuckles  on  his  left 
hand  was  permanently  knocked  down.  He 
was  confined  to  his  home  for  about  3  weeks, 
and  was  unable  to  return  to  his  work  for  39 
days,  while  be  was  confined  to  his  home 
the  doctor  visited  him  twice,  and  after  he 
was  able  to  get  out  he  frequently  went  to 
the  doctor's  office  for  treatment. 

In  this  action  for  damages  the  Jury  re- 
turned a  verdict  for  $2,500  In  favor  of  the 
plaintiff,  and  the  defendant's  motion  for  a 
trial  having  been  overruled,  it  appeals.  Four 
grounds  for  reversal  are  Insisted  upon:  (1) 
Error  In  the  instructions;  (2)  excessive  dam- 
ages ;  (3)  the  failure  of  appellee  to  minimize 
his  damages  by  submitting  to  an  operation; 
(4)  improper  argument  of  counseL 

[1,  2]  1.  It  was  admitted  that  the  de- 
fendant's agents  and  employes  opened  the 
door  into  the  cellar,  but  it  was  the  defense 
tbat  the  grating  was  open  when  appellee 
entered  the  building,  and  that  an  agent  or 
employe  was  left  on  gaard  at  the  opening  to 
warn  persons  using  the  sidewalk.  There  was 
some  conflict  on  this  issue;  one  of  appellnnt's 
employes  testifying  that  be  warned  appellee 
against  backing  into  the  cellar,  while  appel- 
lee states  that  he  received  no  such  warning, 
and  one  or  two  other  witnesses  state  that 
the  agent  ao  claiming  to  have  warned  ap- 
pellee was  at  the  time  of  the  Injury  down 
the  street,  some  little  distance  away,  lookiu)^ 
Into  a  window.  So  that  it  Is  apparent  that 
the  controlling  qnestion  of  fact  in  the  case 
was  whether  ai9«Uant  had  an  acent  on  guard 


at  the  door,  and  whether  that  agent  warned 
appellee. 

In  giving  its  InstmctionB  the  court  care- 
folly  followed  the  rule  laid  down  in  the  c&se 
of  De  Haven  v.  DanviUe  Gaslight  Co.,  150  Ky. 
241,  150  S.  W.  322,  In  which  case  it  was  4ield 
to  be  negligence  as  a  matter  of  law  to  leave 
open  a  cellar  door  in  a  nnich-frequented  pave- 
ment, without  precaution  being  taken  to  pro- 
tect the  hole;  the  court  holding  expressly 
that  to  leave  such  a  door  open  unguarded  was 
negligence  as  a  matter  of  law.  In  that  case 
on  a  trial  the  Jury  found  a  verdict  for  the  de- 
fendant, and  upon  appeal  this  court  reversed 
that  Judgment,  because  the  court  had  sub- 
mitted to  the  Jury  the  question  whether  the 
defendant's  agents  had  negligently  suffered 
the  door  to  remain  open,  and  laid  down  the 
rule  that  to  permit  a  door  in  a  sidewalk  to 
remain  open  without  being  guarded  was  neg- 
ligence per  se. 

In  accord  with  that  mllng  the  lower  eoaet 
In  this  case  Instructed  the  Jury,  in  snbetanoe, 
that  they  should  find  for  the  plaintiff,  un- 
less they  should  believe  from  the  evidence 
that  the  defendant's  agent  was  present  im- 
mediately before  and  at  the  time  of  the  acci- 
dent and  warned  the  plaintiff  of  his  danger, 
or  unless  they  should  believe  from  the  evi- 
dence tbat  die  plaintiff  on  that  occasion 
failed  to  use  ordinary  care  for  his  own  safety, 
and  that  his  failure  contributed  -  to  the  in- 
juries to  such  an  extent  that  they  wonid  not 
have  been  received,  but  for  such  failure,  and 
that.  If  they  believed  either  of  these  two 
things,  they  should  find  for  the  defendant 
It  will  be  seen  that  the  latter  part  of  the 
court's  Instruction  covered  the  defendant's 
plea  of  contributory  negligence. 

The  instruction  submitted  the  only  Issues 
opon  which  the  defense  was  based,  for  it  Is 
not  to  be  questioned  that,  if  the  defendant's 
agents  opened  this  cellar  door  on  the  pave- 
ment and  left  It  open  without  a  guard,  it  was 
guilty  of  negligence  per  se,  and  the  questions 
have  been  fairly  submitted — ^in  fact  we  may 
say  submitted  with  unusual  clarity.  The 
Instructions  offered  by  the  defendant  in  effect 
proposed  to  submit  to  the  Jury  the  issue 
whether  the  defendant's  agents  had  n^li- 
gently  left  the  door  open  and  unguarded,  the 
very  thing  which  the  court  condemned  in  the 
De  Haven  Case. 

[3]  2.  Appellee  Is  40  years  of  age  and  at 
the  time  of  his  injury  was  getting  a' salary  of 
$75  per  month.  The  appellant's  argument  Is 
that  the  damages  are  excessive,  because  ap- 
pellee was  only  shown  to  have  been  a^ay 
from  his  work  89  days,  and  because  no  per- 
manent injury  was  shown.  It  is  true  that  he 
remained  only  that  length  of  time  away  from 
his  employment  but  he  states  In  his  evidence 
tbat  since  the  Injury  he  has  not  l>een  able 
to  do  his  customary  work  and  usual  lifting 
without  pain,  and  that  he  still,  at  the  time 
of  the  trial,  nearly  8  months  after  the  in- 
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jnrles  were  recdved,  snffered  from  the  same, 
and  tbat  at  the  time  of  the  Injury  be  "suf- 
fered death  and  was  crazy  from  pain." 

So  far  as  the  Injury  to  his  knuckle  is  con- 
cerned, one  of  the  doctors  Introduced  testi- 
fied that  It  will  always  be  in  the  same  con- 
dition, and  the  plaintiff  and  his  physician 
each  testify  that  he  Is  stlU  suffering  from  a 
bad  stricture  as  a  result  of  the  accident;  the 
plaintiff  stating  that,  even  at  the  time  of  the 
trial,  be  bad  great  difficulty  In  urinating,  and 
tbat  it  was  painfuL  His  physician  states 
tbat  his  urethra  was  injured,  and  tbat  he 
bad  a  stricture  as  a  result  of  the  injury.which 
caused  bim  trouble  in  urinating,  and  the 
plaintiff  himself  states  explicitly  tbat  he 
never  bad  any  trouble  of  tbat  nature  before 
the  injury.  The  physician  states.  In  answer 
to  the  question  whether  the  plaintiff  was  per- 
manently injured: 

"I  woald  say  po,  without  a  sargical  operation 
for  the  stricture,  requiring  after  care,  and  to 
be  sounded  occasionally  for  rest  of  life  to  keep 
scar  tissue  stretched.  The  injured  hand  wiU 
remain  as  it  is,  knuckle  down." 

From  this  evidence  It  Is  apparent  that  the 
Jury  was  authorized  to  find,  not  only  that 
the  Injury  to  the  knuckle  was  permanent,  but 
tliat  the  stricture  resulting  from  the  injury 
to  the  testicles  and  urethra  would  remain 
permanent  In  the  absence  of  an  operation, 
and  even  If  such  an  operation  were  had,  and 
the  stricture  should  thereby  be  removed  In  a 
measure,  still  there  would  be  required  for 
the  rest  of  his  life'  occasional  soundings, 
which  apparently  would  involve  not  only  much 
inconvenience  for  the  whole  life  of  the  man, 
but  would  be  accompanied  by  considerable 
pain.  From  this  evidence  the  Jury  was  fully 
authorized  in  finding  that  each  of  the  in- 
juries was  in  a  proper  sense  a  permanent  In- 
jury, and,  that  being  true,  the  verdict  can- 
not be  said  to  be  excessive,  and  especially  in 
the  light  of  the  common  knowledge  that  an 
injury  to  the  testicles,  even  though  slight, 
involves  the  most  excruciating  pain. 

[4]  3.  The  complaint  of  appellee's  failure 
to  minimize  his  damages  by  submitting  to  an 
operation,  even  if  otherwise  available,  can- 
not be  considered.  An  examination  of  the 
grounds  for  a  new  trial  discloses  that  this 
was  not  one  of  them. 

[5]  4.  During  the  trial,  on  motion  of  the 
defendant,  Drs.  Montgomery  and  Jackson 
were  appointed  by  the  court  to  ascertain  the 
condition  of  the  plaintiff.  Appellant  then  In- 
troduced Dr.  Montgomery,  and.  In  substance, 
he'  stated  that  bis  examination  disclosed  that 
plaintiff  was  not  suffering  from  a  stricture, 
but  failed  to  introduce  Dr.  Jackson.  The 
plaintiff  thereafter  Introduced  Dr.  Jackson, 
who  had  been  plalntlflfs  regular  physician, 
who  reiterated,  after  his  examination  of  the 
appellee  under  order  of  the  court,  that  he 
was  suffering  from  a  stricture. 


During  the  argument  by  plaintiff's  counsel, 
in  referring  to  this,  he  said,  "Mr.  Rawllngs 
did  not  seem  anxious  to  have  the  jury  know 
the  result  of  the  examination  after  it  was 
made."  And  again  in  the  same  connection 
he  said:  "I  do  not  blame  this  defendant  for 
not  wanting  the  result  of  the  examination 
after  it  was  objected  to."  And  It  Is  claimed 
that  these  statements  constituted  an  improper 
argument.  Counsel  in  argument  is  within  his 
rights  In  referring  In  a  proper  way  to  things 
that  take  place  during  a  trial,  and  in  such 
argument  may  make  any  reasonable  deduc- 
tion or  fair  Inference  that  may  be  drawn 
from  such  occurrence.  The  two  doctors  bad 
been  appointed  upon  the  motion  of  the  ap- 
pellant, and  its  failure  to  Introduce  one  of 
them  after  having  him  appointed  *?as  a , 
subject  to  which  counsel  of  the  other  side 
might  fairly  refer,  and  draw  therefrom  any 
reasonable  or  Just  inference.  The  reference, 
even  if  error,  was  trivial. 

On  the  whole  case,  we  see  no  error  prej- 
udicial to  the  substantial  rights  of  the  ap- 
pellant, and  the  Judgment  Is  affirmed. 


KOZY  THEATER  CO.  at  al.  v.  LOVE  at  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  4,  1921. 
Rehearing  Denied  June  10,  1&21.) 

'l.  Landlord  and  tenant  «==>83( I)— Privilege  to 
"renew"  or  extend  not  Identical,  but  con- 
struotlon  depends  on  Intontlon. 

While  there  is  a  distinction,  between  a 
privilege  to  "renew"  and  one  to  extend  a  lease, 
the  term  "renew"  etymologically  contemplating 
something  more  than  a  mere  state  of  passivi- 
ty, the  question  whether  a  covenant  is  one 
to  renew  or  extend  depends  on  the  intention 
of  the  parties  as  shown  by  the  entire  lease 
and  their  interpretation  thereof  before  the 
controversy  arose;  consequently,  where  a  lease 
gave  the  lessees  privilege  to  renew  for  two 
successive  terms,  and  the  lessees  gave  notice' 
of  their  desire  to  continue  the  lease,  whereupon, 
without  execution  of  a  new  lease,  the  lessor 
assented  and  received  rents  without  objection, 
the  lease  must  be  construed  as  providing  for 
an  extension  so  that  the  lessees  may  at  the 
expiration  of  the  second  term_  continue  for 
another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Benew.] 

2.  Landlord   and   tenant   <8=»86(2)— Notloe   of 

desire  to  continue  lease  given  by  only  two 

of  the  several  lessees  held  binding. 

Where  only  two  of  the  several  leasees  gave 

notice  of  desire  to  continue  under  an  agreement 

to    renew,   such   notice   will   be   deemed   valid 

and  binding,  the  lessees  remaining  as  the  same, 

the  notice  having  been  given  for  the  benefit 

of  all. 
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3.  Landlord  and  tenant  «=>84— Surrender  by 
one  lesseo  of  corporate  charter  held  not  to 
Invalidate  an  extension. 

Where  during  the  origioal  term  of  a  lease 
vhich  provided  for  an  extension  one  of  the 
several  lessees  surrendered  its  corporate  char- 
ter and  thereafter  became  a  copartnership, 
that  fact  will  not  warrant  the  lessor  which 
consented  to  one  extension  in  refnaing  anoth- 
er; for,  having  waived  the  matter  once,  it  waa 
waived  for  all  time. 

4.  Frauds,  atatute  of  es»58 (2)— Verbal  con- 
tent to  extension  not  obJeotlonaMe  on  the 
ground  that  It  waa  within  the  statute  of 
frauds. 

Where  a  lease  provided  for  renewal,  the 
lessor's  verbal  consent  to  an  extension,  the 
parties  treating  the  covenant  as  one  providing 
for  extension,  cannot  be  qnestioned  on  the 
ground  that  it  was  within  the  statute,  because 
there  could  be  no  renewal  without  the  execu- 
tion of  a  new  lease. 

5.  Corporations  «==>298 ( I )— Informal  acta  of 
directors  of  corporation  binding  where  au> 
thorlzed  by  by-laws  or  custom. 

While  it  is  the  general  rule  that  a  corpo- 
ration can  act  only  through  its  directors  at  an 
official  meeting  regularly  held,  and  that  its 
acts  can  be  proven  only  by  the  records  of  such 
meeting,  there  are  many  exceptions,  and  the 
rule  may  be  modified  by  by-laws  or  customs, 
so,  where  the  stockholders  and  directors  of  the 
lessor  corporation  acquiesced  in  the  action  of 
the  secretary  in  consenting  to  an  extension 
wliile  the  stockholders  of  the  lessee  corpo- 
ration acquiesced  in  the  request  of  its  president 
for  an  extension,  the  action  of  such  officers 
is  binding  on  both  corporations. 

6.  Landlord  and  tenant  9=>85*/2— Though  pro- 
vision be  deemed  one  for  renewal,  lessor 
oannot  evict  lessee  who  tendered  new  lease. 

Where  a  lease  provided  for  renewal  for 
two  successive  terms,  and  the  lessor,  after 
consenting  to  one  renewal  or  extension,  no 
new  lease  being  executed,  assigned  the  rever- 
sion, the  assignees  cannot  by  assertion  that 
the  provision  was  one  for  renewal,  and  not 
extension,  evict  the  lessees  by  refusing  to  sign 
a  renewal  lease  which  was  tendered. 

7.  Landlord  and  tenant  «=>85</2— Aaslgnees  of 
reversion  talie  lease  as  construed  by  the  par- 
tlaa. 

The  assignees  of  the  reversion  subject  to 
a  lease  which  contained  a  provision  for  re- 
newal take  the  same  subject  to  the  constroe- 
tion  of  the  original  parties,  and  where  they  had 
construed  it  as  for  an  extension  the  assignees 
are  bound. 

8.  Partnership  «s>64— That  corporate  lessee 
transacted  business  In  name  of  Its  president 
will  not  warrant  refusal  of  extension  of  lease. 

Where  theater  property  was  leased  to  a 
number,  including  the  president  and  stock- 
holders of  lessee  corporation,  the  fact  that 
the  corporate  lessee  did  business  under  the 
name  of  its  president  will  not  warrant  the  les- 
sor in  refusing  to  grant  an  extension  under  Ky. 
St.  {  199b,  forbidding  any  person  to  carry  on 
or  conduct  business  under  an  assumed  name 
until  a  statement  has  been  filed  in  the  county 


derk's  office  giving  the  name  to  be  used  and 
the  names  and  addresses  of  the  persons  so 
engaged,  but  excepting  Kentucky  corporations: 
for  it  was  not  a  violation  of  the  law  for  the 
corporate^  lessee  to  ao  do  bosineaa  under  the 
name  of  an  individual  lessee. 

9.  Names  «s»  10— Contract  executed  by  oae  4e- 
ing  buslneat  under  assumed  name  Is  void- 
able only. 

A  contract  executed  by  party  doing  busi- 
ness under  a  name  other  than  his  own  with- 
out complying  with  Ky.  St.  f  199b,  is  not 
void,  but  voidable  only  at  the  option  of  tiie 
party  not  in  fault,  and  enforceable  against  the 
one  at  fault. 

10.  Corporations  ^=350— Lessee  oorporatleii's 
surrender  of  charter  and  doing  of  bneiaaes 
under  old  name  held  not  to  warraat  re- 
fusal to  extend  as  to  other  tenauta. 

Where  property  was  leased  to  a  nnmber 
of  tenants,  including  two  corporationa,  the 
fact  that  one  of  the  corporations  durins  the 
original  term  surrendered  its  charter  and  con- 
tinued to  do  business  under  the  old  name  as  « 
corporation,  without  complying  with  Ky.  St.  | 
199b,  requiring  the  filing  of  such  name,  wiU 
not  warrant  the  lessor  in  refusing  to  grant  an 
extension  or  renewal  to  the  other  lessees  pur- 
suant to  the  terma  of  the  lease. 

Appeal  from  Circuit  Court,  UcGracken 
County. 

Forcible  detainer  proceedings  by  Qnincy  B. 
Love  and  another  against  the  Kozy  Theater 
Company  and  others,  begun  in  Joatice  court. 
From  a  judgment  of  restitution  entered  in 
the  circuit  court  on  a  trial  without  a  Jury  ot 
the  traverse  of  a  like  judgment  upon  inquisi- 
tion of  the  justice,  defendants  appeaL  Be- 
versed  and  remanded. 

Bradshaw  ft  McDonald,  of  Padncali,  for 
appellants. 

Hendrlck  &  Bums,  of  Paducata,  for  appel- 
lees. 

CLARKB,  3.  The  Palmer  Hotel  Company, 
a  Kentucky  corporation,  owns  Its  hotel  prop- 
erty in  Paducah  and  fb6  adjacent  building 
known  In  this  record  as  the  Koitucky  Thea- 
ter. 

On  July  1, 1018,  the  hotel  company  by  writ- 
ten contract  leased  the  Kentucky  Theater 
"for  the  period  of  one  year  from  July  1, 1918, 
with  the  privilege  to  the  lessees  to  renew  this 
lease  at  the  expiration  thereof  under  like 
terms  for  a  period  of  one  year  from  July  1. 
1919,  and  a  like  privilege  to  renew  for  one 
year  from  July  1,  1920  and  a  like  privilege 
to  renew  for  one  year  from  July  1,  1921,"  to 
the  six  appellants,  Kozy  Theat^  Company, 
Arcade  Theater  Company,  Lawrence  IDallam, 
Leo  F.  Keller,  Rodney  C.  Davis,  and  R.  R. 
Klrkland.  It  was  stipulated  that  the  les- 
sees were  to  pay  to  the  lessor  $1,800  a  year 
rental  "payable  at  the  rate  of  $150  per  month 
during  the  period  of  this  lease  or  any  re- 
newals thereof,"  and  "at  the  expiration  of 
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*    SO  notice  to  qnit  shall  [a  technical  distinction  between  a  covenant 


tbis  lease    * 

be  necessary,  and  the  lessor  shall  have  tbe 

right  to  enter  and  take  possession." 

Appellants  took  possession,  paid  tbe  rent 
for  the  first  year  as  due,  and  on  June  14, 
.1919,  cansed  to  be  written  and  -  delivered  to 
Mr.  3.  G.  Utterback,  secretary,  treasurer, 
and  general  manager  of  tbe  hotel  company, 
tbe  following  letter  : 

"Mr.  J.  C.  Utterback,  Secy.  Palmer  Hotel 
Co.,  Paducah,  Ky.— My  Dear  Sir:  Please  be 
advised  that  we  wish  to  exercise  our  right  to 
continne  the  lease  for  the  Kentucky  Theater 
for  one  year  from  July  1,  1919,  aa  provided 
in  the  original  lease,  bearing  date  of  July  1, 
1018,  and  hereby  bind  ourselves  for  the  said 
period  to  all  conditions  of  the  said  original 
lease.  Very  respectfully,  Kozy  Theater  Co., 
Inc.,  by  Rodney  C.  Davis,  Pres.  Arcade  The- 
ater Co.,  by  Leo  V.  Haag,  Manager." 

Upon  receipt  of  the  above  letter  Mr.  Ut< 
terbadc  told  Mr.  Davis,  who  was  himself  one 
of  the  lessees  and  also  president  and  general 
manager  of  the  Kozy  Theater  Company,  that 
"It  is  aUrlgbt  and  agreeable  to  us."  Mr.  Ut- 
terback Informed  tbe  other  offlcers  and  di- 
rectors of  tbe  notice  and  his  consent  to  a 
continuance  of  tbe  lease  for  another  year, 
and  they  informally  approved  of  bis  action, 
but  no  new  lease  was  executed,  nor  was  any 
formal  action  taken  wltb  reference  thereto 
by  the  hotel  company. 

The  lessees  through  Mr.  Davis  paid  to  Mr. 
ntterbacAc,  who  accepted  same  for  the  hotel 
company,  rent  at  |150  per  month  for  July 
and  August,  1919;  and  each  month  there- 
after during  the  year  ending  Jtil^  1,  1920, 
paid  the  same  amount  to  appellant  Quincy 
B.  liOve,  to  whom  and  one  Green  tbe  hotel 
company  on  August  8,  1919,  leased  both  the 
hotel  and  Kentucky  Theater  buildings  for  a 
term  of  15  years.  Love,  having  acquired 
Green's  rights  under  their  lease  In  April, 
1920,  assigned  to  appellee  Rehkopf  all  of  his 
rights  to  tbe  Kentucky  Theater.  Love  and 
Rehkopf  then  notified  appellants  that  they 
could  not  retain  the  theater  after  July  1, 
1920.  Appellants,  however,  gave  Love  and 
Rehkopf  written  notice  before  July  1,  1920, 
that  they  intended  to  exercise  their  option 
to  renew  their  lease  for  another  year,  and 
tendered  to  them  for  execution  renewal  lease 
for  another  year  wltb  the  same  renewal  priv- 
ileges for  subsequent  years  and  upon  the 
same  terms  and  conditions  as  contained  In 
their  original  lease  of  July  1,  1918.  Love 
and  Rehkopf  refused  to  execute  tbe  new 
lease  or  accept  tendered  rentals,  and  on  July 
2,  1920,  filed  this  forcible  detainer  proceed- 
big  against  appellants. 

This  appeal  Is  from  tbe  judgment  of  res- 
titution entered  in  the  circuit  court  upon  a 
trial  tiefore  the  court  without  a  Jury  of  the 
traverse  of  a  like  Judgment  upon  the  Inquisi- 
tion before  the  Justice  of  the  peace  who  is- 
sued tbe  warrant. 

[1]  This  court  uniformly  has  recognized 


to  renew  and  a  covenant  to  extend  a  leasee 
but  has  been  Just  as  consistent  in  holding 
that  whether  the  privilege  is  to  renew  or  ex- 
tend depends  upon  the  intention  of  tbe  par- 
ties as  shown  by  tbe  entire  lease  and  their 
interpretation  thereof  before  the  controver- 
sy arose,  and  that  the  mere  fact  it  Is  called 
a  privilege  to  renew  is  not  conclusive.  II- 
Instratlve  cases  are  Brown  v.  Samuels,  24  Ky. 
Law  Rep.  1216,  70  8.  W.  1047:  Ky.  Lumber 
Co.  V.  Newell  &  Co.,  32  Ky.  Law  Rep.  396, 
105  S.  W.  972;  Grant  v.  Collins,  157  Ky.  36, 
162  S.  W.  639,  Ann.  Cas.  1915D,  249;  Mill- 
er V.  Albany  Lodge,  168  Ky.  765,  182  S.  W, 
936;  Mullins  v.  Nordlow,  170  Ky.  169,  185 
S.  W.  825 ;  Gault  v.  Carp«iter,  187  Ky.  25, 
218  S.  W.  254 ;  Hunt  v.  McCord,  179  Ky.  1, 
200  S.  W.  2.  See,  also,  EJlliott  on  Contracts, 
i  4556. 

The  true  rule  to  be  gathered  from  these 
authorities  as  well  as  upon  principle  is  that 
such  a  covenant  in  a  lease,  like  any  other, 
will  be  construed  according  to  its  terms  if 
these  are  certain,  but,  if  there  is  any  doubt 
of  what  was  meant  by  what  was  said  in  tbe 
lease,  the  actions  of  the  parties  before  a  con- 
troversy arose  may  be  examined  to  ascer- 
tain their  own  interpretation  of  its  meaning, 
since  they  better  than  anybody  else  knew 
what  they  meant  by  what  they  said.  But  in 
this  connection  it  must  be  borne  in  mind,  as 
was  well  said  in  Ky.  Lumber  Co.  ▼.  Newell, 
supra,  that: 

"The  word  'renew*  etymologically  contem- 
plates something  more  than  passivity  in  suf- 
fering a  state  to  continne  as  it  was;  but  it 
is  not  BO  much  a  question  of  what  the  term 
strictly  means  as  what  did  the  parties  to  the 
writing  mean  to  express  in  its  use." 

And  that  its  meaning  when  used  in  a  lease 
in  connection  with  a  privilege  for  an  addi- . 
tional  term  is  rarely  ever  free  from  doubt, 
and  usually  must  be  explained  .by  some  other 
clause  in  the  lease  or  by  extraneous  evidence 
or  l>oth,  is  attested  by  tbe  frequency  with 
wbidi  the  question  is  litigated  and  tbe  lack 
of  harmony  in  the  decisions  from  different 
courts  in  attempting  to  construe  its  meaning 
and  effect  when  so  used.  But,  as  said  in 
Grant  v.  Collins,  supra,  after  reviewing 
numerous  authorities: 

"The  apparent  conflict  in  the  casA,  as  will 
thus  be  seen,  turns  rather  on  the  difference 
in  the  facts  than  on  a  different  conception  of 
the  law." 

And  tbe  facts  upon  wbldi  nearly  all  of  tbe 
case?  turn  will  be  found  on  examination  to  be 
additional  clauses  in  tbe  leases  or  tbe  acts 
of  tbe  parties  which  explain  what  they 
meant  by  "a  privilege  to  renew." 

Just  what  legal  import  ought  to  be  ascribed 
to  tbe  word  "renew"  in  this  connection,  in 
the  aljsence  of  explanatory  facts,  is  really 
the  question  upon  which  the  courts  disagree. 
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Some  bold  It  requires  the  execution  of  a  new 
lease,  whlcb,  however,  may  be  waived;  oth- 
ers that  there  is  no  distinction  between  a 
privilege  to  renew  or  extend;  while  still 
other  courts  among  which  is  our  own  take  a 
middle  ground.  Our  court  has  gone  no  far- 
ther in  an  effort  to  define  the  term  when  so 
used  than  to  hold,  as  in  the  Newell  Case, 
that  it  means  "something  more  than  pas- 
sivity," and  as  in  Miller  v.  Albany  Lodge, 
supra,  that  by  Its  use  "some  positive  act  on 
the  part  of  the  parties  or  notice  by  the  ten- 
ant is  required." 

Nor  need  we  now  attempt  a  deflnltion, 
which  manifestly  wonid  be  difficult,  since  an 
additional  clause  In  this  lease  and  the  acts 
of  the  parties  explain  what  they  meant  by 
Its  nse  sufficiently  for  the  purpose  of  this 
case. 

The  additional  clause  which  we  have  here- 
tofore quoted,  as  in  the  Grant  v.  OolUns  Case 
upon  which  appellees  so  confidaitly  rely, 
makes  it  clear  a  simple  holding  over  and 
payment  of  rent  beyond  the  first  period  was 
insufficient  to  satisfy  the  terms  of  the  lease, 
but  there  the  analogy  between  the  two  cases 
ends. 

In  the  case  at  bar  the  lessees,  or  rather 
some  of  them,  gave  timely  notice  of  their 
desire  and  intention  to  "renew,"  or,  as  they 
expressed  it,  to  continue  the  lease,  and  Mr. 
TTtterback,  the  general  manager  of  the  lessor 
corporation,  not  only  gave  express  verbal  at>- 
sent  thereto,  but  thereafter  accepted  the 
stipulated  rent  with  the  approval  of  all  of 
the  directors  and  stockholders  who  knew  that 
same  was  being  paid  by  the  lessees  in  the 
exercise  of  their  contract  right  of  renewaL 

This  certainly  was  no  simile  holding  over 
by  sufferance  under  the  statute  as  in  the 
Grant  v.  Collins  Case.  It  was  not  so  under- 
stood by  either  party,  but  was  very  clearly 
the  performance  of  what  each  party  not  only 
believed,  but  actually  agreed  to  be  a  "renew- 
al" or  continuance  of  the  original  contract, 
and  therefore  their  Interpretation  thereof; 
hence,  upon  authority  of  all  of  the  Kentucky 
cases  and  most  others,  we  must  so  construe 
It,  unless,  as  contended  by  appellees:  (1» 
The  notice  was  without  force  or  effect  be- 
cause not  signed  by  all  the  lessees;  or  (2) 
the  assent  by  Utterback  to  a  renewal  and 
his  actions  thereafter  are  not  binding  upon 
the  lesso*  or  its  assigns  because  (a)  not  in 
writing,  and  (b)  It  was  not  approved  at  a  for- 
mal meeting  of  the  board  of  directors. 

[2, 3]  1.  There  are  cases,  such  as  Buchan- 
an V.  Whitman,  151  N.  Y.  253,  46  N.  B.  556, 
and  James  v.  Pope,  19  N.  Y.  324,  cited  by  ap- 
pellees, and  with  which  we  do  not  disagree, 
to  the  effect  that  a  landlord  Is  entitled  to 
hold  all  of  the  original  lessees  to  a  renewal 
or  extension,  and  that,  some  having  retired 
from  the  business,  those  remaining  cannot  en- 
force the  privilege  for  an  additional  term. 
Bnt  that  rule  has  no  application  here,  since 
all  of  the  original  lessees  continued  as  such, 


and  the  notice  signed  by  two  of  them  was 
given  for  all,  and  so  understood  not  only  by 
Utterback,  bnt  also  by  appellees  Love  and 
Rehkopf.  This  is  shown  by  the  fact  tbat 
they  gave  notice  to  each  of  the  original  les- 
sees to  quit  possession,  and  made  all  of  tbem 
defendants  to  this  action  for  forcible  detain- 
er. Bven  If  the  notice  for  this  reason  was 
defective,  which  we  do  not  hold,  tliat  ques- 
tion clearly  has  been  waived  by  not  only  tbe 
original  lessor,  but  by  Its  assignees  as  well, 
by  accepting  rent  from  the  lessees  on  tbe 
second  year  knowing  it  was  paid  for  all  and 
aa  tenants  under  an  extension  of  the  orig- 
inal lease,  and  not  as  tenants  by  sufferance. 
But  it  Is  argued  the  Arcade  Theater  Com- 
pany by  surrendering  Its  charter  as  a  cor- 
poration and  becoming  a  copartnership  with- 
in the  first  period  so  changed  its  character 
as  to  call  for  tbe  application  of  the  rale. 

Whatever  might  have  been  the  rights  of 
the  lessor  had  it  upon  this  account  refused 
to  extend  the  original  contract  at  the  end  of 
the  first  year,  It  is  clear  that,  having  agreed 
to  tbe  extension  presumably  with  knowledge 
of  the  facts.  It  could  not  thereafter  terminate 
the  contract  and  evict  all  six  lessees  because 
of  this  change  in  the  character  under  wblch 
one  of  tbem  was  operating.  Nor  do  vre 
think,  after  once  having  waived  the  question, 
it  could  later  during  the  continuance  of  tbe 
thus  extended  contract  refuse  another  exten- 
sion upon  this  ground  alone,  especially  wbere 
It  is  not  claimed  the  change  in  the  character 
of  one  of  the  lessees  in  any  wise  prejudices 
the  substantial  rights  of  the  lessor.  Certain- 
ly, If  tbe  original  lessor  could  not  do  sOk 
its  assignees  cannot,  since  they  hold  and 
can  have  no  greater  rights  under  the  contract 
than  their  assignor  had  at  the  time  of  the 
assignment. 

[4]  2.  (a)  The  contention  that  the  verbal 
assent  of  Utterbick  to  the  "renewal"  con- 
strued and  called  by  them  a  continuance  of 
the  contract  for  an  additional  term  is  within 
the  statute  of  frauds,  and  therefore  without 
binding  effect,  is  based  upon  the  theory  tttat 
there  could  be  no  renewal  except  by  the  exe- 
cution of  a  new  lease.  But  obviously  there 
is  no  merit  in  this  contention,  upon  the  con- 
struction given  the  contract  by  the  parties, 
and  therefore  adopted  by  us  as  the  true  one, 
that  a  new  lease  was  not  required,  since  the 
lessees,  by  giving  notice  and  holding  over, 
hold  under  the  original  contract,  and  not  the 
notice;  and  the  giving  of  the  notice  is  not  an 
agreement  within  the  statute  of  frauds.  16 
R.  C.  L.  885. 

The  recent  case  of  Cincinnati,  N.  O.  tc  T. 
P.  By.  Co.  V.  Depot  Lunch  Boom,  190  Ky. 
121,  226  S.  W.  887,  Is  not  in  point,  because 
there  was  no  provision  whatever  for  an  addi- 
tional term  in  the  expired  lease,  and  the  ver- 
bal promise  of  a  new  lease  relied  upon  there 
In  defense  of  forcible  detainer  was  an  en- 
tirely independent  promise  in  no  wise  con- 
nected with  the  original  contract  and  within 
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the  statute  of  frauds.  So  also  with  the  oth- 
er cases  cited  by  appellant  on  this  question. 
[61  (b)  The  only  authority  cited  in  support 
of  the  contention  that  a  corporation  can  act 
only  through  Its  directors  at  an  official  meet- 
ing r^ularly  held  and  that  its  acts  can  be 
proven  only  by  the  records  of  such  a  meet- 
ing is  a  statement  found  In  Bastln  v.  Glvens, 
Adm'x,  170  Ky.  201,  185  8.  W.  835,  of  the 
general  rule  which  with  all  its  force  was 
applicable  to  the  facts  of  that  case.  But 
there  are  many  exceptions  to  this  general 
or  strictly  legal  rule,  as  was  recognized  in 
Star  Mills  V.  Bailey,  140  Ky.  194,  130  S.  W. 
1077.  140  Am.  St.  Rep.  370,  which  alone  is 
cited  in  the  Olvens  Case  on  the  question.  In 
l%ompson  on  Corporations,  after  stating  the 
general  rule  substantially  as  It  was  stated 
in  the  Givens  Case,  many  exceptions  thereto 
are  set  forth  in  section  1074,  which  is  in  part 
as  follows: 

"The  rule  that  the  board  of  directois  most 
act  as  a  body  or  a  unit  is  not  iron  clad. 
It  has  already  been  seen  that  a  by-law  may  be 
created  by  custom  or  usage.  For  similalr 
reasons  a  board  of  directors  may  by  acting 
separately  and  in  an  individual  capacity  es- 
tablish a  custom  or  usage  that  will  be  binding 
upon  them  and  upon  the  coriraration.  Thus 
where  it  appeared  that  trom  a  long  practice  or 
a  customary  usage  corporate  business  was 
transacted  by  securing  the  separate  consent 
of  the  directors  or  that  the  business  was  custo- 
marily transacted  at  either  a  casual  or  an 
Informal  meeting  of  the  board  it  was  held  as 
a  matter  of  law  to  cmistitute  a  sufficient  ap- 
proval in  the  absence  of  any  law  or  by-law 
restricting  the  directors  to  a  different  mode. 
•  *  *  Another  exception  to  this  general  rule 
requiring  directors  to  act  as  a  body  is  shown  in 
a  case  where  the  directors  themselves  owned 
all  of  the  stock  of  the  corporation  and  au- 
thorized the  president  to  sell  all  the  assets,  and 
it  was  held  that  it  was  Immaterial  that  such 
authority  was  not  given  at  a  regular  meeting 
of  the  directors.  Acquiescence  by  the  stock- 
holders in  the  action  taken  by  the  directors 
separately,  and  where  such  action  was  carried 
out  by  the  corporation,  was  held  sufficient  to 
render  the  acts  valid." 

In  support  of  this  text  In  whole  or  part 
we  cite  of  the  many  available  authorities: 
Elk  Valley  Coal  Co.  v.  Thompson,  150  Ky. 
614,  150  8.  W.  817;  Herring  v.  Dlx  River, 
etc.,  Co.,  23  Ky.  Law  R^.  642,  63  S.  W.  676; 
Ford  Lumber  &  Mfg.  Co.  v.  Cobb,  138  Ky. 
174,  127  S.  W.  763;  Paducah  Wharfboat  Co. 
T.  Mechanics'  T.  &  8.  Bank,  164  Ky.  729,  176 
S.  W.  190 ;  Deposit  Bank  of  Carlisle  v.  Flem- 
ing, 19  Ky.  Law  Rep.  1947,  44  8.  W.  061; 
Cremian  National  Bank  v.  Butchers',  etc., 
Co.,  97  Ky.  34,  29  S.  W..  882,  16  Ky.  Law 
Rep.  881;  German  National  Bank  v.  Grin- 
stead  &  Co.,  21  Ky.  Law  Rep.  674,  52  S.  W. 
951;  Pittsburg,  etc.,  R.  Co.  v.  WooUey,  12 
Bu.sh,  451;  10  Cyc.  1102;  Fletcher's  Cya  of 
Corp.  vol.  3,  pp.  3049  and  3398;  Cook  v. 
J.ones.  96  Ky.  283,  28  8.  W.  960,  16  Ky.  Law 
Rep.  469. 


The  appellants  In  the  instant  case  not 
only  offered  to  prove  a  customary  usage  In 
transacting  corporate  business  that  brought 
this  transaction  within  the  first  of  the  three 
exceptions  to  the  general  rule  set  out  above, 
which  was  erroneously  excluded  by  the  trial 
court,  but  they  also  offered  and  were  per- 
mitted to  Introduce  evidence  bringing  the 
transaction  within  the  other  two  named  ex- 
ceptions to  that  rule. 

It  Is  clear,  therefore,  that  the  lessor,  the 
Palmer  Hotel  Company,  apd  Its  assigns.  Love 
and  Rehkopf,  are  bound  by  the  acts  of  Mr. 
Utterback;  and  for  the  same  reasons  upon 
like  evidence  the  Kozy  Theater  Company  be- 
came bound  by  the  acts  of  Mr.  Davis,  Its 
president  and  general  manager.  In  both  the 
execution  and  extension  or  "renewal"  of  the 
original  contract  at  the  expiration  of  the 
first  period. 

[6,  7]  This  being  true,  It  Is  apparent  Love 
and  Rehkopf  could  not  terminate  the  con- 
tract at  the  end  of  the  second  year  upon  no- 
tice to  appellants  to  surrender  possesslcMi. 
It  Is  likewise  clear  It  seems  to  us  that,  even 
If  tbe  privilege  had  been  technically  <me  for 
a  renewal  requiring  the  execution  of  a  new 
lease,  appellees  could  not  take  advantage  of 
their  own  refusal  to  execute  same  and  evict 
appellants  after  they  bad  signed  and  tender- 
ed it  to  them  for  that  purpose.  But,  how- 
ever that  may  be,  the  appellees  took  the  lease 
as  it  already  had  been  construed  by  tbe  orig- 
inal parties  thereto,  and  appellants  before 
the  expiration  of  tbe  second  year  did  all  and 
more  than  they  were  required  under  that 
construction  to  perfect  their  rl^t  to  a  fur- 
ther extension  thereof. 
,  [8]  In  this  view  of  the  case  we  need  only 
notice  one  of  tbe  several  other  questions 
argued  in  briefs;  that  is,  whether  or  not  the 
lessees,  because  of  their  failure  as  a  whole 
and  of  one  of  their  number  to  comply  with 
section  199b,  Kentucky  Statutes,  are  de- 
prived of  their  right  to  urge  their  contract 
In  defense  of  this  action.  Section  199b  of 
the  Statutes  forbids  any  person  or  persons  to 
carry  on,  conduct,  or  transact  any  business 
in  this  state  under  an  assumed  name  until  a 
statement  has  been  filed  In  the  county  clerk's 
office  of  the  county  where  they  propose  to 
operate  giving  the  name  to  be  used  and 
names  and  addresses  of  the  persons  so  en- 
gaged. 

But  by  subsection  4  of  this  section  it  Is 
provided  that  the  act  shall  not  apply  to 
Kentucky  corporations  or  "be  deemed  or  con- 
strued to  prevent  the  lawful  use  of  a  part- 
nership name  or  designation,  provided  that 
such  partnersh'ip  name  or  designation  shall 
Include  the  true  real  name  of  at  least  one  of 
such  persons  transacting  business."  It  is 
shown  by  the  letter  head  upon  which  the  no- 
tice of  renewal  was  written  that  the  lessees 
have  been  operating  the  Kentucky  Theater 
and  several  others  under  the  name  of  the 
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Eozy  Theater  Company,  which  Is  a  Ken- 
tncky  corporation;  and  Mr.  Darls,  one  of 
the  lessees  and  also  president  of  the  Kozy 
Theater  Company,  and  R.  R.  Klrkland,  an- 
other lessee,  testify  that  the  funds  derived 
by  the  lessees  from  operating  the  Kentucky 
llieater  are  kept  In  bank  under  the  name 
"R.  C.  Davis,  Manager  of  the  Kozy  Theater 
Co.";  that  diecks  against  the  account  are 
so  signed,  and  no  business  was  done  under 
any  other  name.  There  is  no  other  evidence 
on  the  question,  and  therefore  none  that  the 
lessee'^  have  l>een  or  are  doing  any  business 
imder  any  name  except  that  of  one  of  their 
number,  which  Is  not  a  violation  of  the  act. 
Commonwealth  v.  Slier,  etc.,  176  Ky.  802, 
197  S.  W.  453.  Besides  the  only  business  In- 
volved here  is  the  execution  and  extension 
of  the  lease  which  was  done  in  the  real 
names  of  the  parties.  The  Arcade  Theater 
Company,  one  of  the  lessees,  is  sued  as  a 
Kentucky  corporation,  and  only  as  such  la 
It  a  party  to  this  action,  but  It  Is  shown  by 
proof  that  during  the  first  year  of  the  con- 
tract it  surrendered  its  charter,  and  the 
same  stockholders  have  continued  Its  bus- 
iness under  the  same  name  but  as  a  copart- 
nership. 

[9, 1 0]  Even  if  it  be  conceded,  which  we 
do  not  so  decide,  that  this  fact  would  have 
warranted  a  refusal  by  the  landlord  to  grant 
an  extension  had  it  been  the  sole  lessee  (see 
Somerset  Stave  &  Lumber  Co.  v.  Brown,  173 
Ky.  194, 190  S.  W.  680),  we  are  sure  that  fiict 
alone  would  not  justify  a  refusal  to  grant  an 
extension  to  the  other  lessees.  A  contract 
executed  by  a  party  who  Is  amenable  to,  but 
has  not  complied  with,  section  199b,  Ken- 


tucky Statutes,  is  not  void,  bnt  voidable  only 
at  the  <^tion  of  the  party  not  in  fault,  and 
enforceable  against  the  party  at  fault.  War- 
ren Oil  &  Gas  Co.  V.  Gardner,  184  Ky.  -til. 
212  S.  W.  456.  Surely,  then,  the  landlord 
cannot  elect  to  treat  the  obligation  of  one  of 
several  Joint  tenants  as  void,  and  thereby 
release  him  from  the  contract,  and  then  urge 
that  release,  which  was  optional  with  him.  as 
a  reason  for  violating  his  valid  covenant  with 
his  other  tenants,  and  which  all  are  Insist- 
ing upon  performing.  To  so  construe  the 
statute  would  Impose  Its  severe  penalties  up- 
on parties  not  amenable  thereto,  and  that, 
too,  upon  an  unwarranted  application  of  tbe 
rule  that  tbe  landlord  Is  entitled  to  have  all 
the  lessees  comply  with  the  covenant  of  re- 
newal, since  here  the  landlord  can,  If  be  will, 
enforce  the  extended  contract  against  all  of 
the  same  lessees  bound  when  he  acquired  tbe 
property. 

Therefore  with  reference  to  sudi  facts  the 
statute  can  only  be  fairly  and  reasonably 
construed  to  mean  that,  when  a  party  makes 
a  contract  with  several  as  to  one  of  whom 
it  Is  voidable  at  the  option  of  the  first  party, 
and  he  elects  to  avoid  it  as  to  that  one,  the 
contract  must  be  treated  as  having  been 
made  only  by  those  who  had  the  right  to 
make  it  in  determining  their  rights  and  ob- 
ligations thereunder. 

In  our  opinion  the  appellants  are  entitled 
to  hold  the  premises  under  their  exercise  ot 
the  option  provided  in  the  lease,  and  app^- 
lees  did  not  have  the  right  to  evict  them. 

Wherefore  the  Judgment  of  restitution  la 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  herewith. 
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and  both  expressed  themselves  as  being  sat- 
isfied with  same. 

Mr.  Geraulty,  In  charge  of  the  office,  who 
took  them  up  to  examine  apartment  301, 
testified  that  the  following  occurred  » 


1.  HomlcMe  «=>254 — Evidence  sustalBlng  eon* 
victlon  of  murder  In  second  degree. 

Evidence  held  sufficient  to  sustain  conviction 
of  a  woman  for  murder  in  the  second  degree. 

2.  Criminal  law  €=9829( I)— Requested  Instruc- 
tions covered  by  others  given  properly  re- 
fused. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  by  other  instructions  given. 

3.  Criminal  law  «s>628  (6)— Permitting  wit- 
nesses to  testify,  although  not  Indorsed  on 
Information,  bold  not  error. 

In  a  prosecution  for  murder  in  the  second 
degree,  it  was  not  error  to  permit  witnesses  to 
testify,  although  their  names  had  not  been 
indorsed  on  the  information,  where  they  were 
not  known  to  the  state  until  a  few  days  before 
the  trial  and  no  advantage  was  sought  to  be 
taken  of  defendant,  nor  any  motion  to  quash 
filed,  nor  continuance  asked. 

4.  Witnesses   i3=>269(  I )— Cross-oxamlnatlon 
of  defendant  relative  to  same  matters  inquir- 
ed about  In  ehlsf  held  not  error. 
In  a  prosecution  for  murder  in  the  second 
degree,  where  defendant's  examination  in  chief 
covered  a  broad  field,  it  was  not  error  to  cross- 
examine  relative  to  the  same  matters  inquired 
about  in  chief. 

Appeal  from  Criminal  Oonrt,  Jackson 
County;   Ralph  S.  Latshaw,  Judge. 

Mattle  Howard  was  convicted  of  murder 
In  the  second  degree,  and  she  appeals.  Af- 
firmed. 

On  September  4,  1919,  the  prosecntlng  at- 
torney of  Jackson  county,  Mo.,  filed,  with 
the  clerk  of  the  crbnlnal  court  of  said  coun- 
ty, a  sectmd  amended  verified  information, 
charging  defendant  with  murder  in  the  sec- 
ond degree.  She  was  arraigned,  entered  a 
plea  of  not  guilty,  and  the  trial  of  the 
cause  commenced  before  a  Jnry  on  October 
20,  1919. 

State's  Evidence. 

The  state  offered  substantial  evidence  tend- 
ing to  prove  the  following  facts: 

That  Joe  Morlno,  an  Italian,  was  engaged 
In  the  jewelry  and  pawnbroker's  business  In 
Kansas  City,  Mo.,  and  also  loaned  money; 
the  Touralne  Is  a  kitchenette  hotel,  consist- 
ing of  a  parlor,  kitchen,  bath,  etc.,  located 
at  1412  Central  avenue,  Kansas  City,  Mo.; 
that  apartment  301  Is  located  on  the  west 
side  of  said  hotel;  that  between  12:15  and 
12:30  o'clock,  on  the  night  of  May  22,  1918, 
defendant  came  to  the  office  of  said  hotel,  and 
asked  the  clerk  for  a  room.  The  deceased, 
Joe  Morlno,  was  with  her  at  the  time.  They 
were  taken  by  the  clerk  to  apartment  301, 


"When  they  came  downstairs  I  walked  over 
to  the  desk  and  he  (Morino)  walked  over  to 
the  door  with  liia  back  turned  towards  the 
street  and  she  (defendant)  registered.  ^I 
handed  her  the  pen  and  I  turned  the  register 
around  and  she  registered,  'Mr.  and  Mrs.  B. 
Stanley,  City  of  Detroit.'  She  gave  me  a  $20 
bill  and  I  gave  her  the  change,  $S— $12  for  the 
apartment,  and  I  gave  her  a  receipt  for  a  week, 
22d  to  29th." 

The  porter  carried  her  grip  up  to  801,  and 
in  about  15  minutes  defendant  and  deceased 
came  down;  he  turned  the  key  over  to  de- 
fendant, and  witness  never  saw  them  any 
more.  The  leaf  of  the  hotel  register  was 
identified  and  offered  In  evidence.  The  clerk 
said  he  could  not  be  mistaken  as  to  defend- 
ant being  the  woman  who  registered,  as 
above  indicated. 

On  Thursday,  May  23,  1918,  deceased. 
Morlno,  received  a  telephone  call  from  the 
woman  in  apartment  No.  301,  requesting  him 
to  call  there,  and  a  settlement  would  be 
made  for  a  check  which  had  been  returned 
marked  "Insufficient  funds."  Two  or  three 
persons  were  present  at  the  time  of  this  call, 
and  remembered  that  deceased  asked  for  the 
"Mattle  Howard  dieck."  Morlno  left  his 
place  of  business  about  8  o'clock  that  night, 
and  was  never  seen  alive  again. 

On  the  night  of  May  23,  1918,  the  night 
clerk  in  the  Touralne  hotel  saw  two  women 
and  a  man  come  into  the  lobby  of  the  hotel, 
and,  after  stating  that  they  were  going  to 
apartment  No.  301,  left  the  lobby  and  ascend- 
ed the  stairs.  The  clerk  did  not  think  de- 
fendant was  one  of  the  three.  Later,  the 
same  night,  about  1  o'clock  on  the  morning 
of  May  24th,  two  women  and  a  man  emerged 
from  the  alley  running  along  the  side  of  the 
hotel,  and  got  into  a  tazicab,  which  had  been 
previously  summoned. 

The  driver  of  said  taxicab  identified  de- 
fendant as  one  of  the  women,  and  also  iden- 
tified the  man  with  her,  from  Exhibit  No.  10, 
as  introduced  by  the  state.  The  driver  asked 
them  where  he  was  to  drive,  and  the  man 
answered,  "Straight  ahead;"  and  told  the 
driver  to  turn  off  the  light  in  back  part  of 
cab  as  quickly  as  he  could.  The  driver  fur- 
ther testified  that  he  took  the  women  to  the 
Frederick  Hotel,  and  later  took  the  man  to 
a  hotel  at  Thirty-Third  and  Faseo,  but  dis- 
covered, on  turning  around,  that  the  man  did 
not  enter  above  hotel,  but  was  coming  down 
the  steps.  The  driver  later  Identified  the 
man  after  seeing  him  at  Tenth  and  Main 
streets,  Kansas  City. 

There  was  some  evidence  tending  to  Show 
that  defendant  left  Kansas  City  on  the  morn- 
ing of  May  24,  1918,  and  went  to  Picher, 
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OU.,  wbere  she  was  aeen  in  the  afternoon. 
From  Plcher  defendant  traveled  between  Jop- 
lin  and  Springfield,  Mo.,  finally  going  to  Trin- 
idad, Colo.,  and  later  going  to  Raton,  N.  M., 
where  she  was  arrested  with  Sam  Taylor, 
the  man  alleged  to  have  been  with  defendant 
the  night  she  got  into  a  taxicab  at  the  Tour- 
aine  HoteL 

J.  W.  Lees  arrested  defendant  and  Sam 
Taylor  at  Raton,  N.  M.  They  were  both 
occupying  the  same  house.  Defendant  was 
known  as  Mattie  Howard,  and  at  the  time 
she  and  Sam  Taylor  were  arrested  at  Raton, 
M.  M.,  there  was  found  in  their  room  the  fol- 
lowing burglar  tools:  A  bottle  of  nitroglyc- 
erine, a  sawed-ofC  shotgun,  Jimmies,  fuses, 
peet  soap,  chisels,  keys,  cartridges,  45  auto- 
matic, blackjack,  etc. 

Much  evidence  was  introduced  by  the  stafe 
showing  the  conduct  of  defendant  at.yarlous 
times.  It  was  shown,  by  numerous  exhibit's 
introduced  for  the  purposes  of  comparison  of 
handwriting,  that  defendant  had  numeroas 
aliases,  and  seldom  used  the  same  name  on 
tvo  occasions. 

Joe  Morino,  the  deceased,  was  found  dead 
in  said  apartment  No.  301  of  the  Touraine 
Hotel,  on  the  morning  of  May  25,  1918.  His 
head  was  badly  beaten,  and  a  blackjack  was 
found  on  the  floor  of  tiie  hallway  where  de- 
ceased was  lying.  The  coroner.  Dr.  Snyaer, 
and  James  Willis,  an  embalmer,  testified  that, 
in  their  opinion,  deceased  had  been  dead  35 
or  40  hours,  when  found  on  the  morning  of 
May  25,  1918.  It  appears  from  the  evidence 
that  when  discovered,  decomposition  had  so 
far  advanced  that  when  the  apartment  door 
was  opened  the  stench  filled  the  entire  third 
floor  of  the  hotel. 

Defendant  admitted  at  the  trial  that  she 
knew  where  Morlno's  place  of  business  was, 
and  bad  been  in  there  three  or  four  times. 

W.  M.  Mohler,  of  the  St.  Louis  police  de- 
partment, testified  that  he  met  defendant  in 
St.  Louis,  Mo.,  on  March  22, 1910.  She  want- 
ed to  get  into  communication  with  her  law- 
yer at  Kansas  City,  and  was  going  under  an 
assumied  name.  She  told  witness  she  "had  an 
apartment  in  Kansas  City,  and  there  was  an 
Italian  found  dead  in  it;  we  being  away 
from  the  city." 

C.  V.  Floyd,  a  witness  for  the  state,  testi- 
fied that  he  saw  defendant  in  a  restaurant  at 
Kansas  City,  Mo.,  in  May,  1918;  that  she 
wrote  a  note  which  was  handed  to  him  in 
the  restaurant.  This  was  about  6:30  p.  m., 
on  May  23,  1918.  Witness  read  an  account 
of  the  death  of  Joe  Morino  in  the  Star. 
After  reading  the  account,  he  got  out  the 
note,  and  found  it  corresponded  in  detail  with 
the  place  where  Morino  was  killed.  The  note 
read: 

"Yon  will  greatly  please  me  by  calling  Home 
—Main  3085  Bell  Grand  1780  Apt  301." 

Witness  said  he  did  not  call  her  up  as  re- 
quested. 


Defendant's  Byldenoa 

Appellant  practically  contradicted  all  of 

the  material  testimony  offered  by  the  state 
as  to  her  alleged  connection  with  the  murder 
of  deceased.  She  denied  having  been  at  the 
Touraine  Hotel,  or  that  she  had  anytbinc:  to 
do  with  the  murder  of  Morino.  She  and 
some  of  her  witnesses  undertook  to  show  br 
their  testimony  tliat  defendant  was  not  in 
Kansas  City,  Mo.,  when  the  homicide  oc- 
curred. 

As  it  Is  not  the  province  of  this  court  to 
pass  on  the  weight  of  the  evidoice,  we  have 
set  out  the  foregoing  testimony  taken  from 
a  000-page  transcript,  in  order  to  determine 
whether  defendant's  demurrer  to  the  testi- 
mony at  the  conclusion  of  the  whole  case 
should  have  been  sustained,  and  in  order  to 
pass  upon  the  instructions  given  and  refused. 
The  rulings  of  the  court  during  the  progress 
of  the  trial,  as  well  as  the  instructions  given 
and  refused,  will  be  considered,  as  far  as  nec- 
essary, in  the  opinion. 

The  Jury  returned  into  court  the  verdict: 

"We,  the  jury,  find  the  defendant  goUty  of 
murder  in  the  second  degree,  as  charged  in  the 
information,  and  assess  her  punishment  at  12 
years  in  the  state  penitentiary." 

Appellant  filed  motions  for  a  new  trial  and 

in  arrest  of  Judgment  Both  motions  were 
overruled,  the  defendant  was  duly  sentenced. 
Judgment  entered  thereon  and  an  appeal  duly 
granted  her  to  tills  court. 

Jesse  E.  James,  of  Kansas  City,  for  ap- 
pellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Marshall 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

RAILET,  C.  (after  stating  the  facts  as 
above).  1.  As  no  brief  has  been  filed  here, 
in  behalf  of  appellant,  we  have  carefully  read 
the  brief  of  respondent,  as  well  as  the  690- 
page  record,  to  ascertain  whether  any  re- 
versible error  was  committed  against  appel- 
lant during  the  progress  of  the  trial.  While 
no  special  attack  was  made  on  the  second 
amended  Information  upon  whidi  ttie  case 
was  tried,  we  have  examined  same  and  find 
it  sufficient  as  to  both  form  and  substance. 
Section  3231,  R.  S.  1919;  State  v.  Davis,  217 
S.  W.  loc.  dt  90;  State  v.  Johnson,  192  S. 
W.  loc.  clt  442;  State  v.  Fairlamb,  121  Mo. 
loc.  dt.  145,  25  S.  W.  895;  State  v.  Reed.  117 
Mo.  loc.  cit.  613,  23  S.  W.  886;  State  v.  Dale. 
108  Mo.  205,  18  S.  W.  976;  State  v.  Lowe,  93 
Mo.  loc.  dt.  572,  574,  5  S.  W.  889. 

[1]  2.  Appellant's  demurrer  to  the  evi- 
dence, at  the  conclusion  of  the  case,  was 
properly  overruled.  There  was  suffldent  sub- 
stantial evidence  offered  by  the  state,  as  here- 
tofore shown,  to  warrant  the  Jury  in  finding 
as  they  did  in  this  case. 

3.  While  all  the  instructions  given  by  the 
court  were  formally  objeded  to  by  defoid- 
ant,  yet  we  find  in  the  record  no  spedfic  ob- 
jection to  either.     On  the  other  Iiand,  the 
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court  save  remarkably  clear  and  liberal  in- 
structions in  behalf  of  appellant,  covering 
every  possible  phase  of  the  defenses  made  at 
the  trial,  while  those  given  in  behalf  of  the 
state  were  in  conventional  form  and  prc^erly 
declared  the  law.  Tlie  instructions,  taken  as 
a  whole,  were  clear,  forceful,  and  properly 
declared  all  the  law  necessary  to  enable  the 
jury  to  intelligently  dispose  of  the  issues  in 
the  case. 

[2]  4.  Instruction  numbered  13,  asked  by 
defendant,  and  refused  by  the  court,  was 
completely  covered  by  instructions  6  and  8, 
given  In  behalf  of  defendant,  which  present- 
ed the  law  in  much  better  form. 

5.  Appellant's  instruction  numbered  14  was 
properly  refused,  because  the  subject-matter 
thereof  was  fully  covered  by  instructions  8 
and  9,  given  in  behalf  of  defendant. 

6.  Defendant's  instruction  numbered  15 
was  fully  covered  by  instruction  8,  given  in 
behalf  of  appellant,  and  was  therefore  prop- 
erly refused. 

[3]  7.  Objection  was  made  during  the  prog- 
ress of  the  trial  to  the  examination  of  sev- 
eral witnesses  ottered  by  the  state,  on  the 
ground  that  their  names  were  not  Indorsed 
on  the  Information.  In  each  instance  the 
prosecutor  satisfied  the  court  that  the  names 
of  these  witnesses  were  not  known  to  the 
state  until  a  few  days  before  the  trial,  and 
that  no  advantage  was  sought  to  be  taken 
of  defendant  "No  motion  to  quash  was  filed, 
nor  was  a  continuance  asked  by  defendant  to 
meet  the  testimony  of  these  wltnessea  As 
this  was  a  case  of  circumstantial  evidence. 
In  which  the  testimony  of  the  state,  as  well 
as  that  offered  by  defendant,  covered  a  wide 
range,  in  which  new  witnesses  were  neces- 
sary, and  as  defendant  did  not  ask  for  a 
postponement  of  the  case,  the  court  commit- 
ted no  error  in  x>ermittlng  said  witnesses  to 
testify.  State  v.  Kehoe,  220  8.  W.  loc.  dt 
963;  State  v.  Stegner,  276  Mo.  428,  207  S. 
W.  826;  State  v.  Webb,  205  S.  W.  187 ;  State 
V.  Ivy,  192  S.  W.  733 ;  SUte  v.  Jackson,  186 
8.  W.  990;  State  v.  Bobinson,  263  Mo.  loc. 
dt  324,  172  S.  W.  698;  State  v.  Walton,  255 
Mo.  233,  164  S.  W.  211;  State  v.  Barrlngton, 
198  Mo.  23,  95  S.  W.  235. 

[4]  8.  Some  objections  were  made  to  the 
cross-examination  of  defendant,  but,  In  view 
of  the  broad  field  covered  by  her  examina- 
tion in  chief,  we  are  of  the  opinion  that  the 
cross-examination  permitted  by  the  court  re- 
lated to  the  same  matters  inquired  about  in 
chief,  and  hence  no  error  was  committed  in 
allowing  the  state  to  examine  her  in  respect 
to  those  subjects.  State  v.  Drew,  213  8.  W. 
loc.  dt  107 ;  State  v.  Sherman,  264  Mo.  loc. 
dt  881,  175  S.  W.  73;  State  v.  Mitchell,  229 
Mo.  loc.  dt  698,  129  8.  W.  917,  138  Am.  St 
Rep.  425;  State  v.  Miller,  190  Mo.  loc.  clt 
463,  464,  89  S.  W.  3T7;  State  v.  Avery,  113 
Mo.  loc.  dt  498,  499,  21  8.  W.  193. 

9.  Several  other  matters  are  presented  In 


the  motions  for  a  new  trial  and  In  arrest  of  - 
Judgment,  but  after  reading  the  record  care- 
fully, and  considering  same,  we  find  no  errors 
of  which  defendant  can  legally  complain.  We 
are  of  the  opinion  that  defendant  had  a  fair 
and  impartial  trial,  and  was  properly  con- 
victed on  substantial  evidence. 

The  judgment  below  is  accordingly  af- 
firmed. 

WHITE  and  MOZI^BT,  Ca,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court   All  concur. 


STATE  ex  ral.  TUNE  et 
HAINERetal.,  Judges. 


al.  V.   FALKEN- 

(No.  22578.) 


(Snpreme  Court  of  Missouri,  in  Banc     April 

SO,  1921.    Rehearing  Denied  May 

24,  1921.) 

Prohibition  iS=928  —  Witnesses  <8=9l6  — Circuit 
court  had  Inherent  power  to  Issue  subpsna 
duces  tecum  to  secretary  of  board  of  com- 
plaint of  city. 
The  drcuit  court  of  the  city  of  St  Louis 
had  inherent  power  to  issue  a  subpoena  duces 
tecum  requiring  the  secretary  of  the  board  of 
complaint  of  the  dty  to  produce  a  letter  ad- 
dressed to  the  board,  despite  the  latter's  daim 
of  privilege,  which,  in  the  first  instance,  was 
solely  for  the  drcuit  court,  and  the  question  of 
malice  in  writing  the  letter  being  one  of  fact 
which  the  Supreme  Court  cannot  consider  on 
application  for  prohibition. 

Oraves,  J.,  and  Walker,  0.  J.,  and  Woodson, 
J.,  dissenting. 

Proceeding  for  writ  of  probtbltlon  by  the 
State  of  Missonrl,  on  the  relation  of  Louis 
T.  Tune  and  others,  constituting  the  Board 
of  Complaint  of  the  City  of  St  Louis,  against 
Victor  H.  Falkenhalner  and  another,  Judges. 
Writ  denied. 

See,  also,  191  S.  W.  1078;  273  Mo.  255,  200 
8.  W.  1062;   199  Mo.  App.  404,  203  8.  W.  465. 

Everett  Paul  Grlflin,  of  St  Louis  (Charles 
H.  Daues,  City  Counselor,  of  8t  Louis,  of 
counsel),  for  relators. 

Douglas  W.  Robert  and  Charles  Claflln  Al- 
len, both  of  St.  Louis,  for  respondents. 

HIOBEEl,  J.  This  is  an  original  pr«>- 
ceeding  for  a  writ  of  prohibition  to  prohibit 
the  respondents.  Judges  of  the  drcuit  court 
of  the  dty  of  St.  Louis  from  enforcing  a 
subpoena  duces  tecum  requiring  Marsh  to 
produce  a  letter  addressed  to  the  complaint 
board  on  the  ground  of  privilege. 

The  charter  of  the  city  of  St  Louis  pro- 
vides that  the  complaint  board  shall  receive 
"complaints  against  any  department,  board. 


^=>For  oOier  casw  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgeeta  and  IndaxM 
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divlsloii,  officer,  or  employ^  of  tbe  city,  or 
against  any  public  utility  corporation,  and 
examine  the  same.  It  shall  recommend  to 
the  proper  city  or  state  authorities  any  ac- 
tion deemed  advisable."  The  relators  are 
the  members  and  secretary  of  this  board. 
The  petition  alleges  that  Samuel  J.  Douglas 
is  an  enrployS  of  tlie  city  of  St.  Louis  In  the 
department  of  streets  and  sewers;  that 
Douglas  brought  an  action  in  tbe  circuit 
court  against  Lawrence  McDaniei  and 
George  S.  Thomas  for  libel,  based  on  a  let- 
ter written  by  them  Noyember  29,  1916,  mak- 
ing certain  false  charges  against  bira,  in  this, 
that  he  uses  vile  and  obscene  language  to 
women  and  children  who  pass  him;  that  he 
curses  and  swears  at  children,  etc.,  to  his 
damage  In  the  sura  of  $50,000;  that  Doug- 
las brought  an  action  of  mandamus  against 
relators  in  the  St.  Louis  Court  of  Appeals 
to  obtain  a  copy  of  said  letter  for  his  use  In 
the  preparation  and  as  evidence  in  the  trial 
of  said  action,  which  is  still  pending  In  the 
said  circuit  court ;  that  the  Court  of  Appeals 
held  that  said  letter  was  privileged,  and  that 
the  court  could  not  compel  its  production  as 
evidence  upon  the  trial  of  said  cause;  that 
thereafter  said  Douglas  sued  out  a  writ  of 
certiorari  in  the  Supreme  Court,  alleslng 
that  the  decision  of  the  Court  of  Appeals 
was  in  conflict  with  decisions  of  tbe  Supreme 
Court,  and  that  the  Supreme  Court  held  that 
said  decision  was  not  in  conflict  with  any  of 
Its  prior  decisions  and  quashed  the  writ  of 
certiorari ;  that  on  March  29, 1920,  Hon.  Vic- 
tor H.  Falkenhalner,  Judge  of  said  circuit 
court,  presiding  in  division  1  of  said  court, 
on  the  application  of  said  Douglas  issued  a 
subpoena  duces  tecum  directed  to  relator 
Marsh,  secretary  of  said  complaint  board,  to 
produce  said  letter  at  the  trial  of  said  cause; 
that  on  May  20,  1920,  relators  filed  a  motion 
to  quash  said  subpoena,  citing  said  decision  of 
the  Court  of  Appeals  holding  said  letter  to 
be  a  privileged  communication,  but  said  judge 
overruled  said  motion;  that  said  Marsh  is 
ready  and  willing  to  appear  in  said  court 
in  response  to  said  subpoena,  but  is  unwill- 
ing to  produce  said  letter  because  the  Court 
of  Appeals  held  it  to  be  a  privileged  com- 
munication; that  Hon.  Karl  Eimmel  is  now 
presiding  judge  In  division  1  of  said  circuit 
court;  that  Judge  Falkenhalner  is  now  pre- 
siding judge  in  division  13  of  said  court; 
and  that  Judge  Kimmel  threatens  to  enforce 
said  subpoena  and  compel  the  production  of 
said  letter  on  the  trial  of  said  cause,  all  of 
which  Is  contrary  to  the  decision  of  said 
Court  of  Appeals. 

The  respondents'  return  to  the  prelimina- 
ry rule  sots  out  the  amended  petition  filed  in 
the  Douglas  libel  action  and  the  subpoena 
duces  tecum,  and  avers  that  In  the  proceed- 
ings in  the  Court  of  Appeals  (State  ex  rel. 
Douglas  V.  Tune,  199  Mo.  App.  404,  203  S. 
W.  465)  and  In  this  court  (State  ex  rel.  Doug- 
las T.  Beynolds,  276  Mo.  688,  209  S.  W.  100) 


no  showfng  was  made  that  the  Ubel  was 
predicated  upon  a  letter  that  was  malicious- 
ly written,  as  was  averred  in  the  amended 
petition  in  the  libel  suit,  and  that  said  court 
properly  overruled  the  motion  to  quash  said 
subpoena;  that  thereafter  Judge  Falken- 
halner was  transferred  to  division  13  of  said 
court,  and  Judge  Kimmel  was  assigned  to 
division  1  thereof;  that  the  acts  done  by 
respondents  and  each  of  them  respectively 
were  done  and  intended  to  be  done  in  dl!»- 
charge  of  their  oflicial  duties,  and  that  said 
subpoena  was  issued  for  the  reason  tliat  the 
suit  was  an  action  for  libel  on  a  petttloD 
which  averred  that  the  letter  mentioned  in 
said  subpoena  was  written  falsely  and  ma- 
liciously by  defendants,  and  an  issue  bas 
been  joined  on  a  general  denial  filed  by  said 
defendants;  that  said  action  has  been  con- 
tinued from  time  to  time  on  account  of  tbe 
pendency  of  this  proceeding.  Wherefore 
they  pray,  etc. 

Relators  challenge  the  sufficiency  of  the 
return  and  move  for  the  issuance  of  a  per- 
emptory writ  of  prohibition. 

Tbe  foregoing  statement.  It  Is  believed,  is 
sufficient  for  the  consideration  of  the  ques- 
tions arising  In  this  cause.  The  facts  are 
fully  recited  In  the  opinion  of  Judge  Graves 
in  State  ex  rel.  Douglas  v.  Reynolds,  276  Mo. 
688,  209  S.  W.  100. 

1.  Relators  charge  that  the  circuit  court 
exceeded  its  jurisdiction  in  Issuing  the  sub- 
poena to  respondent  Marsh  to  produce  in 
court  the  letter  on  which  the  action  was 
predicated,  because  It  was  held  to  be  priv- 
ileged by  the  Court  of  Appeals.  The  opin- 
ion of  Judge  Graves  notes  the  absence  of  an 
averment  in  tlie  petition  for  the  writ  of 
mandamus  of  an  allegation  that  the  letter 
was  maliciously  written. 

"In  other  words,  as  far  as  the  petition  be- 
fore us  for  review  is  concerned,  we  must  pre- 
sume, under  tbe  law,  that  tbe  letter  was  sent 
in  good  faith  and  without  malice."  (276  Mo. 
694,  209  S.  W.  101.) 

On  page  695  of  276  Mo.,  on  page  102  of 
209  S.  W..  Judge  Graves,  spealilng  for  tbe 
court  in  bank,  said: 

"The  petition  for  mandamus  shows  tbe  board 
to  wiiich  it  was  addressed  was  at  least  a  gov- 
emmental  agency  provided  for  the  good  of  the 
city  government.  Complaints  made  to  such  a 
body,  at  the  very  least,  must  be  held  to  be 
qualifiedly  privileged,  and  the  qualified  privilege 
cannot  be  destroyed  without  a  charge  of  malice. 
To  destroy  tbe  patent  qualified  privilege  of  this 
letter,  absence  of  good  faith,  and  presence  <rf 
malice,  should  have  been  charged.  No  snch 
charge  is  made  and  npon  this  theory  alone  the 
Court  of  Appeals  reached  a  riglit  result  in  re- 
fusing the  writ." 

There  can  be  no  doubt  that  the  letter  In 
question  Is  qualifledly  privileged. 

Finley  v.  Steele,  159  Mo.  299,  60  S.  W.  108. 
52  L.  B.  A.  852,  was  an  action  for  libel  based 
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on  a  letter  Trrltten  by  the  members  of  a 
school  board  to  tbe  county  superintendent, 
making  accusations  against  Miss  Finley,  the 
teacher  of  the  school,  and  asking  him  to  re- 
voke her  certificate.  Judge  Burgess  review- 
ed many  cases.  At  the  foot  of  page  305  of 
159  Mo.,  at  page  109  of  60  S.  W.  (52  L.  B.  A. 
852),  the  learned  Judge  said: 

"It  1«  announced  in  Marks  v.  Baker,  28  Minn. 
162,  that  'the  rule  is  that  a  communication  made 
in  good  faith,  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest  or  in 
reference  to  which  be  has  a  duty,  public  or 
private,  either  legal,  moral  or  social,  if  made 
to  a  person  having  a  corresponding  interest  or 
duty,  is  privileged;  that  in  such  case  the  infer- 
ence of  malice  *  *  *  is  cast  upon  the  per- 
son claiming  to  be  defamed.' 

"  'Malice  in  such  case  is  not  shown  by  the 
mere  fact  of  the  falsity  of  the  publication.* 
Henry  v.  Moberly,  6  Ind.  App.  490;  Stewart  v. 
HaU,  83  Ky.  375." 

Again,  on  page  307  of  159  Mo.,  on  page  110 
of  60  S.  W.  (52  L.  R.  A.  852),  it  was  said : 

"They  not  only  had  an  interest  in  regard  to 
the  way  in  which  the  school  was  being  con- 
ducted, but  in  preferring  the  charges  against 
the  plaintiff  were  siinply  discharging  their  duty 
as  members  of  the  school  board,  and  it  makes 
no  difference  that  the  exact  words  of  the  stat- 
ute were  not  used,  or  that  some  word  not 
embraced  therein  was  used,  tbe  purpose  and  in- 
tent was  the  same.  There  was  no  actual  malice 
proven,  and  the  use  of  such  word  or  words 
did  not  take  away  the  privileged  character  of 
the  communication.  Intent  makes  the  libel  in 
such  circumstances. 

"The  communication  was  made  on  a  proper 
occasion,  from  a  proper  motive,  and  was  based 
upon  a  reasonable  cause.  It  was  made  in  ap- 
parent good  faith,  and  under  these  circumstanc- 
es the  law  does  not  imply  malice — end  aa  there 
was  no  proof  of  express  malice  the  plaintiff 
was  not  entitled  to  recover.  The  judgment  is 
affirmed." 

The  ruling  in  Flnley  y.  Steele  has  been  fre- 
quently approved.  See  Peak  v.  Taubman, 
251  Mo.  390,  418,  434,  et  seq.,  158  S.  W.  656. 

The  rule  permitting  criticism  of  public 
officers,  is  the  same  as  that  which  governs 
the  criticism  of  all  matters  of  public  interest, 
such  aa  public  institutions,  places  of  enter- 
tainment, books,  pictures,  and  other  mat- 
ters, and  under  It  It  Is  permissible  to  criticize 
lalrly  and  without  malice  or  view  to  injure 
or  prejudice  in  the  eyes  of  the  public.  Mc- 
Clung  V.  Star  Chronicle  Pub.  Co.,  274  Mo. 
194,  202  S.  W.  571.  But  the  qualified  priv- 
ilege to  criticize  public  acts  of  public  offl- 
cials  does  not  exist  where  defendant  was 
actuated  by  malice.  McClung  v.  Pulitzer 
Pub.  Co.,  279  Mo.  370,  214  S.  W.  193.  See, 
also,  Dlener  v.  Publishing  Co.,  230  Mo.  613, 
132  S.  W.  1143,  33  U  R.  A.  (N.  S.)  218;  Id., 
232  Mo.  416,  135  8.  W.  6;  Ex  parte  Harri- 
son, 212  Mo.  88,  loc.  dt.  92,  110  S.  W.  709, 
16  L.  R.  A.  (N.  S.)  950,  126  Am.  St.  Rep.  557, 
15  Ann.  Cas.  1;   Cornelius  v.  Cornelius,  233 


Mo.  1,  loc  cit.  30,  135  S.  W.  65;  Tllles  v. 
Publishhig  Co.,  241  Mo.  609  (syl.  6),  145  S. 
W.  1143 ;  Link  v.  Hamlin,  270  Mo.  819,  lot 
cit.  336,  193  S.  W.  587;  Yancey  v.  Common- 
wealth, 135  Ky.  207.  122  S.  W.  123,  25  L.  R. 
A.  (N.  S.)  455,  and  annotations. 

McKee  V.  Hngbes,  133  Teun.  455,  181  S.  W. 
930,  L.  R.  A.  1916D,  391,  Ann.  Cas.  1918A, 
459,  was  an  action  for  libel  on  a  petition  to 
reyoke  the  license  of  a  merchant.  In  that 
cflft  It  was  argued  that  the  petition  was  not 
pmileged  because  the  council  had  no  author- 
ity to  revoke  tbe  license.    Tbe  court  said: 

"Can  it  be  that  ordinary  laymen,  in  the  ex- 
ercise of  such  a  right,  may  be  thus  caught  on 
such  a  fine  point  of  law,  to  tbeir  undoing,  as  is 
insisted  in  tins  case?  The  juster  view  is  that 
these  men  but  advance  the  above  mode  of 
action  as  a  suggestion  for  the  consideration 
of  the  members  of  tbe  council,  deemed  by  them 
competent  to  judge  and  act  as  public  officials, 
and  that  they  are  not  liable  if  they  acted  in 
good  faith  or  without  malice.  The  right  of 
petition  *  *  •  in  the  Bill  of  Rights  should 
not  be  allowed  to  become  a  trap  for  the  peti- 
tioner to  be  sprung  by  any  such  hairtrigger  of 
technical  law." 

See  25  Cyc.  385  O. 

However,  in  some  Jurisdictions  communi- 
cations of  tbe  character  of  this  letter  are 
held  to  be  within  the  protection  of  the  Bill 
of  Rights.  Thus  an  application  to  the  Gov- 
ernor for  a  pardon,  charging  that  the  dis- 
trict Judge  "changed  the  venue  of  the  case 
for  the  purjtose  of  making  the  costs  exces- 
sive," alleged  "to  be  untrue  and  written  and 
published  with  actual  malice  without  any 
foundation  whatever,"  was  held  to  be  abso- 
lutely privileged.  Connellee  v.  Blanton  (Tex. 
Civ.  App.)  163  8.  W.  404. 

2.  The  compalnt  board  is  a  governmental 
agency  created  for  the  express  purpose  of 
investigating  complaints  against  any  depart- 
ment, board,  officer,  or  employ^  of  the  city. 
It  therefore  had  an  interest  and  a  duty  to 
perform  in  connection  with  complaints  <^ 
this  character.  The  complainants  were  in- 
terested, as  citizens  of  St.  Louis,  in  having 
the  matters  complained  of  investigated,  and 
are  therefore  privileged  in  making  com- 
plaints, if  made  in  good  faith  and  without 
malice.  State  ex  rel.  v.  Reynolds,  276  Mo. 
loc.  dt.  695,  209  S.  W.  100;   25  Cyc.  389. 

3.  It  is  urged,  however,  that  the  decisloa 
of  the  Court  of  Appeals  is  res  adjudicata  be- 
cause this  court  held  It  was  not  in  confliet 
with  any  of  its  prior  decisions.  On  this 
point  Judge  Graves,  on  page  701  of  276  Mo., 
on  page  104  of  209  S.  W.,  State  ex  reU  Doug- 
las V.  Reynolds,  supra,  said: 

"In  the  instant  case  the  Court  of  Appeals 
did  not  have  before  it  a  libel  suit,  nor  the  law 
of  libel.  Privilege  or  qualified  privilege  in 
libel  law  was  not  before  it  nor  discussed  by  it 
*  *  *  It  held  that  public  policy  demanded 
that  complaints  to  this  general  welfare  board 
should  not  be  made  public    •    *    •    Certain  it 
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if  that  there  Is  do  conflict  between  their  opin- 
ion and  Finley  y.  Steele,  snpra,  or  any  of  the 
cases  following  that  case.  The  subject-matters 
discussed  are  wholly  different." 

The  relator  (Douglas  prayed  for  an  order 
to  permit  him  to  inspect  or  make  a  copy  of 
the  letter,  basing  his  claim  on  the  ground  that 
It  was  a  public  document,  which  the  court 
denied.  276  Mo.  698,  209  S.  W.  100.  It  ^ 
not  claimed  that  McDaniel  and  Thomas  ^B 
any  connection  with  that  case.  It  was  res 
inter  alios  acta.  Henry  v.  Woods,  7T  Mo. 
277,  loc  cit.  281;  Strottman  v.  RaUroad,  228 
Mo.  154,  loc.  cit.  182,  128  S.  W.  187.  30  U 
B.  A.  (N.  S.)  377:    23  Cyc.  1237. 

4.  But  a  fundamental  reason  why  the  rule 
shonld  be  discharged  is  that  the  circuit  court 
had  inherent  power  to  issue  the  subpoena 
(40  Cyc.  2167),  and  the  question  of  privilege 
or  no  privilege  is,  In  the  first  instance,  one 
solely  for  the  trial  court.  Issue  Is  Joined 
between  the  litigants  on  the  question  of  de- 
fendants' malice  in  writing  the  letter.  It 
must  be  obrlons  that  It  is  a  question  of  fact 
of  which  this  court  cannot  take  cognizance 
in  a  proceeding  of  this  character. 

While  the  federal  grand  Jury  was  Investi- 
gating the  charge  of  treason  against  Aaron 
Burr,  he  applied  to  the  court  for  a  subpoena 
daces  tecum  to  the  President  to  produce  a 
certain  letter  addressed  to  him  by  Geh. 
Wilkinson,  together  with  documents  accom- 
panying the  said  letter,  also  the  military  or 
naval  orders  given  by  the  President  at  or 
near  the  New  Orleans  station  concerning 
the  said  Burr.  Chief  Justice  Marshall  heard 
arguments  touching  the  authority  of  the 
court  to  subpoena  the  President,  or  to  re- 
quire him  to  produce  state  papers.  There 
was  no  precedent.  It  was  admitted  that 
such  a  writ  wonld  not  run  against  the  king 
of  England,  and  it  was  argued  by  the  dis- 
trict attorney  that  the  court  had  no  power 
to  subpoena  the  chief  magistrate  or  to  or- 
der the  production  of  state  papers  to  be  read 
In  evidence;  that  the  documents  called  for 
might  contain  matter  which  should  not  be 
disclosed. 

The  Chief  Justice  could  perceive  no  foun- 
dation for  the  opinion  that  the  issuance  of 
the  subpoena  would  be  discourteous  to  the 
President.  He  held  that  the  law  does  not 
discriminate  between  the  President  and  a 
private  citizen,  and  that  the  propriety  of  in- 
troducing any  paper  Into  a  case  depends  on 
flie  character  of  the  paper,  not  on  the  char- 
acter of  the  person  holding  it  A  subpoena 
duces  tecum,  then,  may  issue  to  any  person 
to  whom  an  ordinary  subpoena  may  issue, 
directing  him  to  bring  any  paper  of  which 
Hie  party  praying  it  has  a  right  to  avail  him- 
self as  testimony.  The  Chief  Justice,  con- 
tinuing, said: 

"When  this  subject  waa  suddenly  introduced, 
the  court  felt  some  doubt  concerning  the  pro- 
priety of  directing  a  subpoena  to  the  chief  mag- 


istrate and  some  doubt,  also,  eonceraing  the 
propriety  of  directing  any  paper  in  his  pos- 
session, not  public  in  its  nature,  to  be  ex- 
hibited in  court.  The  impression  that  the 
questions  which  might  arise  in  consequence  of 
such  process  were  more  proper  for  disciiasioii 
on  the  return  of  the  process  than  on  its  is- 
suing was  then  strong  on  the  minds  of  the 
Judges. 

"The  court  can  perceive  no  legal  objection  to 
issuing  a  subpoena  duces  tecum  to  any  person 
whatever,  provided  the  case  be  sndi  as  to 
justify  the  process.  The  court  would  not  lend 
its  aid  to  motions  obviously  designed  to  mani- 
fest disrespect  to  the  government,  but  the  court 
has  no  right  to  refuse  its  aid  to  motiona  for 
papers  to  which  the  accused  may  be  entitled  and 
which  may  be  material  in  his  defense. 

"These  observations  are  made  to  show  the 
nature  of  the  discretion  which  may*  be  exercis- 
ed. If  it  be  apparent  that  the  papers  are  ir- 
relative to  the  case,  or  that,  for  state  reasons, 
they  cannot  be  introduced  into  the  defense, 
the  subp<ena  dnces  tecum  would  be  useless,  but, 
if  this  be  not  apparent,  if  they  may  be  impor- 
tant in  the  defense,  if  they  may  be  safely  read 
at  the  trial,  would  it  not  be  a  blot  on  the  page 
which  records  the  judicial  proceedings  of  this 
country  if ,  in  a  case  of  such  serious  import  as 
this,  the  accused  should  be  denied  the  ase  of 
them?    •    •    • 

"The  second  objection  is  that  the  letter  con- 
tains'  matter  which  ought  not  to  be  disclosed. 
At  present  it  need  only  be  said  that  the  qnes- 
tioo  does  not  occur  at  this  time.  *  *  *  If  it 
does  contain  any  matter  which  it  may  be  im- 
prudent to  disclose,  which  it  is  not  the  wish  of 
the  executive  to  disclose,  such  matter,  if  it  be 
not  immediately  and  essentially  applicable  to 
the  case,  will  of  course  be  suppressed.  •  •  • 
Everything  of  this  kind,  however,  will  hare  its 
due  consideration  on  the  return  of  the  snb- 
poena." 

1  Burr's  Trial,  182-187. 


It  Is  sufficient  to  add  that  tbe  snbpoena 
was  served  and  the  documents  called  for 
were  forwarded  by  Mr.  Jefferson  to  the  dis- 
trict attorney.  Justice  Marshall  reserved 
the  right  to  pass  upon  their  admissibility  at 
the  trial.  The  precedent,  thus  estabiuiied, 
has  ever  since  been  followed. 

The  rule  is  stated  In  40  Cyc  2169 :  ' 

"It  is  the  duty  of  a  witness  served  with  a  sub- 
poena duces  tecum  to  appear  and  produce  the 
book  or  paper  mentioned  in  the  writ,  if  it  is 
in  his  possession.  The  fact  that  a  subposna 
requires  a  witness  to  produce  books  and  pa- 
pers which  he  cannot  lawfully  he  required  to 
produce  does  not  affect  the  legality  of  the  is- 
suance of  tbe  subposna  or  the  obligation  of  the 
witness  to  appear  in  obedience  to  it,  and,  if 
be  has  doubts  as  to  whether  or  not  he  sbonid 
produce  the  document  called  for,  he  may  submit 
it  to  the  inspection  of  the  court,  which  may 
decide  on  the  question  of  its  production. 
*  *  •  But  it  has  also  been  held  that  a  wit- 
ness is  not  bound  to  produce  a  paper  in  com- 
pliance with  a  subpoena  duces  tecum  until  he 
has  been  sworn  as  a  witness  to  enable  him  to 
state  on  oath  his  reasons  wiiy  he  should  not  be 
compelled  to  produce  it." 
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In  Hull  T.  Lyon,  27  Mo.  670,  It  waa  held, 
Scott,  X,  delivering  the  opinion  of  the  court, 
that— 

"Whether  a  commanication  is  a  priTileged  one 
la  a  question  for  the  court." 

In  Peak  v.  Taubman,  251  Mo.  891,  168 
S.  W.  656,  in  an  opinion  hy  Woodson,  P.  J., 
251  Mo.  loc  dt  484,  158  S.  W.  668,  the  court 
said : 

"It  ia  for  the  court,  and  not  the  jury,  to  aaj 
when  words  are  of  a  privileged  character." 

In  Bamil  t.  England,  60  Mo.  App.  338,  It 
was  held  that  an  attorney  who  advised  about 
and  drew  up  a  fraudulent  bill  of  sale  could 
be  compelled  to  testify  as  to  what  was  said 
to  him  by  his  client,  and  that  the  trial  court 
erred  in  holding  that  such  communication 
was  privileged.  If  the  advice  had  been  lu  a 
letter  written  by  the  attorney  to  his  client, 
would  this  court  have  prohibited  the  enforce- 
ment of  a  subpoena  duces  tecum  for  its  pro- 
duction in  evidence? 

In  1  Thompson  on  Trials,  8  730,  the  learn- 
ed author  says  a  subpcena  duces  tecum  is 
defined  to  be: 

"A  process  by  which  a  court,  at  the  instance 
of  a  suitor,  eommands  a  person,  who  has  in  his 
possession  or  control  some  document  or  pa- 
per that  is  pertinent  to  the  issues  of  the  pend- 
hig  controversy,  to  produce  it  for  use  at  the 
trial." 

In  section  175  it  is  said; 

"  The  papers  are  required  to  be  stated  or 
specified  only  with  that  degree  of  certainty 
which  is  practicable,  considering  ail  the  cir- 
cumstances of  the  case,  so  that  the  witness  may 
know  what  is  wanted  of  liim,  and  may  have  the 
papers  at  the  trial  so  that  they  can  be  used,  if 
the  court  shall  then  determine  them  to  be  com- 
petent and  relevant  evidenoe.' " 

Section  800  reads  as  follows: 

"Wnenever,  in  the  practical  application  of 
these  rules,  the  question  of  privilege  arose,  it 
was  not  *  •  •  the  right  of  the  witness  to 
judge,  except  where  the  matter  might  incrim- 
inate him,  whether  the  matter  inqnired  of  was 
privileged  or  not.  That  was  the  province  of 
the  court.  If  the  production  of  a  document  was 
called  for,  and  the  witness  declined  to  produce 
it,  upon  the  ground  that  the  reading  of  it  in 
evidence  would  be  prejudicial  to  his  interests, 
or  to  the  interests  of  the  party  for  whom  the 
witness  acted  as  attorney,  the  witness  was  re- 
quired to  submit  the  document  to  the  inspec- 
tion of  the  court,  and  if  the  judge,  after  pe- 
msing  it,  differed  from  the  witness,  he  would 
direct  it  to  be  read;  or  if  a  witness  swore 
that  a  question  put  to  him  could  not  be  an- 
swered without  a  disclosure  of  secrets  com- 
municated to  him  by  his  client,  it  was  for  the 
court  to  determine,  from  the  nature  of  the  in- 
quiry, whether  the  principle  of  protection  ex- 
tended to  it  or  not;  and  if  the  court  decided 
that  it  did  not,  the  witness,  should  he  refuse 
to  answer,  would  be  guilty  of  a  contempt,  nor 


would  the  court  even  hear  counsel  upon  the  plea 
of  the  witness'  objection." 

In  State  ex  inf.  v.  Standard  Oil  Co.,  218 
Mo.  1  (lie  S.  W.  902),  It  was  said: 

"Nor  does  the  Constitution  interfere  with 
the  power  of  the  court  to  compel  the  produc- 
tion of  documentary  evidence  under  a  sub- 
pcena duces  tecum."    Syl.  11. 

"The  rule  seems  to  be  well  settled  that,  al- 
though the  determination  of  a  question  of  fact 
is  thereby  involved,  it  is  for  the  court  to  de- 
termine the  admissibility,  materiality,  relevancy, 
or  competency  of  evidence,  or  the  competency 
of  witnesses;  and  it  is  error  for  the  judge 
to  submit  to  the  jury  the  competency  of  evi- 
dence, or  to  instruct  them  that  they  may  ex- 
clude such  testimony  as  they  see  is  improper." 
38  Oyc.  1613. 

5.  It  Is  solemnly  asserted  by  the  relators 
that  the  trial  doiut  exceeded  its  Jurisdiction 
In  issuing  the  subpoena  duces  tecum  to  re- 
quire Marsh  tO  produce  the  letter  in  ques- 
tion held  to  be  privileged  by  the  Court  of 
Appeals,  which,  as  we  have  seen,  was  in  an 
action  involving  other  Issues  and  between 
other  parties.  It  was  held  by  this  court,  in 
the  opinion  by  Judge  Graves,  that  the  letter 
U  qualifledly  privileged,  but.  If  it  be  shown 
to  have  been  written  maliciously,  its  qual- 
fied  privilege  is  lost.  It  was  held  by  Chief 
Justice  Marshall  that  the  writ  will  issue  for 
the  production  of  state  papers,  and  that  the 
question  of  privilege  is  to  be  determined 
when  they  are  offered  in  evidence.  It  is 
charged  in  the  amended  petition  in  the  cir- 
cuit court  and  in  the  aM>lication  for  the  sub- 
pcena duces  tecum  that  the  letter  was  false 
and  malicious.  It  is  apparent  that  its  pro- 
duction is  essential  in  the  trial  of  the  action. 
Its  admissibility  in  evidence  Is  a  question  for 
the  trial  court.  It  would  be  a  manifest 
visurpation  and  invasion  of  the  jurisdiction 
of  the  trial  court  were  we  to  assume  to  rule 
on  the  issue  presented  by  the  pleadings  in 
this  case. 

The  preliminary  rule  was  Improvidently 
granted  and  is  quashed.    The  vrrlt  Is  denied. 

KLDERand  DAVID  B.  BLAIR,  J  J.,  con- 
cur. 

JAMES  T.  BLAIR,  J.  (concurring).  I  con- 
cur in  the  principle  announced  in  paragraph 
4  of  the  opinion  and  concur  in  the  result. 
The  objections  (1)  that  the  letter  is  absolute- 
ly privileged  and  (2)  that  the  question  of 
privilege  is  res  adjudicata  may  be  present- 
ed to  the  trial  court  for  what  they  are  worth. 
The  witness  should  not  l>e  permitted  to  de- 
cide a  question  of  availability  of  evid^ice. 
Prohibition  will  not  lie  merely  to  prevent  a 
trial  court  from  making  ruling  on  evidence, 
erroneous  or  otherwise.  Neither,  It  seems  to 
me,  are  there  present  any  circumstances  of 
the  character  usually  held  sufficient  to  render 
the  remedy  by  appeal  inadequate.  Further,  the 
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IsBdequacy  of  appeal  as  a  remedy  Is  of  no 
great  consequence  In  view  of  the  presence  of 
Jurisdiction  In  the  trial  court  to  rule  on  the 
question  of  evidence  when  it  is  presented 
to.lt 

GRAVES,  J.  (dissenting.)  Samuel  J. 
Douglas  has  now,  and  for  a  long  time  has 
bad,  pending  in  the  circuit  court  of  the  city 
of  St.  Louis,  a  libel  suit  against  Lawrence 
McDanlel  and  George  E.  Thompson.  This 
suit  has  for  Its  basis  a  letter  written  by  thi\se 
two  gentlemen  to  the  complaint  board  of  the 
city  of  St.  Louis.  From  the  filing  of  the  libel 
petition  Douglas  has  made  a  persistent  fi^'bt 
to  secure  this  letter  for  use  in  the  trial  of  his 
libel  suit.  See  his  divers  efforts  in  the  fol- 
lowing cases  in  the  Court  of  Appeals  and  in 
this  court:  State  ex  rel.  Douglas  v.  Tune  et 
al.  (App.)  191  S.  W.  1078;  State  ex  rel. 
Douglas  T.  Tune  et  aL,  273  Mo.  256,  200  S. 
W.  1062;  State  ex  rel.  Donglas  v.  Tune  et 
al.,  109  Mo.  App.  404,  208  S.  W.  466;  State 
ex  rel.  Douglas  v,  Reynolds  et  aL,  Judges, 
276  Mo.  688,  200  S.  W.  100. 

The  situation  as  to  all  these  cases,  except 
tbe  last  named  above,  is  fairly  stated  in 
State  ex  rel.  t.  Tune  et  al.,  109  Mo.  App.  loc. 
dt  410,  203  S.  W.  46S.  In  the  instant  case 
we  are  only  concerned  with  the  case  in  190 
Mo.  App.,  supra,  and  oar  own  case  in  276 
Ho.,  supra. 

The  present  case  Is  In  prohibition,  wherein 
the  complaint  board  of  St.  Louis  is  seeking 
to  prohibit  the  circuit  court  from  enforcing 
a  writ  of  subpoena  duces  tecum  issued  by  the 
drcnlt  court  (now  having  for  disposition  tbe 
aforesaid  libel  suit)  requiring  this  complaint 
board  and  its  secretary  to  produce  this  let- 
ter for  use  in  the  trial  of  the  cause. 

Douglas  had  made  a  previous  attempt  to 
get  this  letter  or  a  copy  thereof  for  use  in 
tbe  libel  suit  This  time  it  was  by  manda- 
mus against  the  complaint  board  and  its  sec- 
retary. See  199  Mo.  App.  404,  203  S.  W.  46S, 
supra.  In  that  case  the  St.  Louis  Court  of 
Appeals,  in  closing  its  opinion  (199  Mo.  App. 
loc.  dt  415,  203  S.  W.  468),  said: 

"Our  conclusion  is  that  the  respondents  here 
were  justified  in  their  refusal  to  permit  rela- 
tor to  have  an  inspection  of  the  letter,  assum- 
ing such  letter  was  in  their  control,  and  in  re- 
fusing to  allow  the  relator  to  make  a  copy  of 
It  That  is  as  far  as  we  go  in  this  case,  except 
to  say  that  neither  onr  court  nor  the  circuit 
court  in  which  tbe  action  for  libel  is  pending, 
can  compel  the  production  of  the  letter  for  tbe 
purposes  sought  by  relator.  Whether  the  cir- 
eait  court  in  which  the  action  for  libel  is  pend- 
ing can  proceed  with  the  case,  in  the  absence 
of  the  original  letter,  and  allow  parol  testimony 
to  be  given  as  to  its  contents,  Is  a  question 
lAich  is  not  now  before  ns  and  whidi  we  do 
■et  decide." 

Tills  opinion  was  brought  before  ns  by 
certiorari  in  State  ex  rel.  Douglas  t.  Reyn- 
olds et  aL,  276  Mo.  688,  209  S.  W.  100,  and 


we  decline  to  quash  it    It  stands  as  the  law 
upon  tbe  questions  therein  adjudicated. 

The  petitioners  (relators)  for  our  writ  of 
prohibition  plead  the  final  adjudication  of 
Douglas'  right  to  the  use  of  this  letter  in  his 
libel  suit  in  thdr  petition  herein,  and  say 
that  notwithstanding  such  final  adjudication 
of  the  question,  the  drcuit  court  is  calling 
for  the  letter  for  such  use  by  its  subpcena 
duces  tecum,  issued  upon  the  application  of 
Douglas,  which  subpoena  the  court  has  re- 
fused to  quash,  notwithstanding  the  adjudi- 
cation in  the  St  Louis  Court  of  Appeals.  j 

The  respondents  (drcuit  Judges)  appear 
here  through  the  counsel  for  Douglas,  and 
in  their  return  urge  that  the  present  action 
is  between  different  parties,  Is  different  In 
the  form  of  action,  and  Is  different  in  sub-  i 
Ject-matter.  However,  by  exhibits  and  alle- 
gations in  the  petition  (not  d^ied  in  tbe  re- 
turn) the  matter  as  to  whether  or  not  there 
has  been  an  adjudication  of  tbe  same  ques- 
tion in  the  former  action  is  in  the  record  be- 
fore us.    This  outlines  the  situation. 

I.  It  Is  urged  by  learned  counsel  for  tbe 
respondents  that  the  petition  for  .the  sub- 
poena duces  tecum  was  granted  because  of 
what  we  said  in  276  Mo.  688,  209  S.  W.  100. 
supra.  They  urge  that  we  ruled  that  tbe 
letter  was  only  qualifledly  privileged  and  not 
privileged. 

In  the  case  of  State  ex  rel.  Donglas  t.  Reyn- 
olds, 276  Mo.  688,  209  S.  W.  100,  we  did 
not  rule  that  the  letter  was  qualifledly  privi- 
lege, and  not  absolutely  privileged.  Tbe 
C!ourt  of  Appeals  had  ruled  that  It  was 
against  public  policy  to  permit  communica- 
tions of  this  character  to  be  made  public,  and 
we  do  not  quash  their  Judgment  because  we 
had  never  ruled  upon  a  similar  state  of  facts, 
and  there  was  no  conflict  of  opinion.  What 
we  did  say  was  that  the  letter,  under  tbe 
facts,  was  "at  least  qualifledly  privileged," 
and  in  the  absence  of  a  charge  of  malice  the 
Court  of  Appeals  could  have  Justified  its 
Judgment  upon  that  ground.  It  had  not  done 
so,  however. 

We  did  not  role  that  the  letter  was  only 
qualifledly  privileged.  We  were  not  trying  to 
determine  the  question  of  qualified  privilege 
or  absolnte  privilege,  but  we  did  role  that 
even  if  tbe  letter  was  qualifledly  privileged 
the  defects  in  the  pleadings  were  not  such  as 
would  permit  Its  use,  absent  In  the  pleadings 
the  charge  of  malice.  We  went  further  and 
said  that  tbe  whole  discussion  was  beside  the 
real  issue.  So  that  H  this  opinion  was  tbe 
occasion  for  tbe  issuance  of  the  subpcena 
duces  tecum,  there  was  no  Justiflcation  for 
the  issuance  of  it. 

II.  If  there  had  been  a  prior  adjudication 
of  the  rights  of  Douglas  to  use  this  letter  in 
tbe  trial  of  his  libel  suit  and  that  adjudica- 
tion against  him,  then  will  prohibition  lie? 
We  have  ruled  that  prohibition  will  lie  where 
an  appeal  would  not  be  an  adequate  remedy. 
To  refuse  prohibition,  it  must  appear  that 
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the  party  lias  another  remedy,  by  appeal  or 
otberwlae,  which  la  adequate,  prompt,  and 
efiSdent.  State  ex  rel.  Knlsely  ▼.  Jones,  274 
Mo.  374,  202  S.  W.  loc.  dt  1122. 

In  this  case  the  parties  wonld  have  to  go 
tbrongb  the  trial  of  a  libel  suit,  and  be  sub- 
ject to  all  the  expenses  and  inconveniences 
thereof,  wben,  if  the  trial  court  adheres  to 
Its  expressed  views,  they  would  have  to  ap- 
peal to  this  court,  to  have  the  question  of  res 
adjudicata  determined.  In  such  case  the  ap- 
peal would  not  be  an  adequate,  efficient,  and 
prompt  remedy.  Relators  have  been  in  court 
four  times  at  the  instance  of  Douglas  upon 
the  right  of  Douglas  to  use  this  letter  in  the 
trial  of  bis  libel  suit.  Mow  he  insists  that 
they  come  for  a  fifth  time  by  the  cumbersome 
rente  of  appeaL  It  Is  time  that  the  ques- 
tion be  settled,  but  an  appeal  is  wholly  in- 
adequate as  the  remedy,  In  view  of  the  un- 
disputed facts  before  us.  So  we  hold  that, 
if  in  fact  the  plea  of  former  adjudication  is 
good,  the  writ  should  go. 

III.  The  question  ruled  by  the  St.  Louis 
Court  of  Appeals  was  that  Douglas  could  not 
compel  the  production  of  this  letter  for  the 
nf«  he  desired ;  i.  e.,  tor  use  in  the  trial  of 
his  libel  suit.  199  Mo.  App.  loc.  dt.  41S,  203 
S.  W.  465.  This  was  the  mandamus  case  in 
the  St.  Louis  Court  of  Appeals.  Douglas  was 
the  relator  in  that  case,  and  the  complaint 
board  and  its  secretary  were  the  respond- 
ents. Hon.  Douglas  W.  Roberts  represented 
Douglas  in  that  case,  as  he  does  the  respond- 
ents for  Douglas  in  this  case.  In  this  case 
the  relators  are  the  complaint  board  and  its 
secretary,  and  the  nominal  respondents  two 
drcoit  Judges  of  St.  Louis,  but  the  real  re- 
spondent, and  the  one  interested  in  upholding 
the  circuit  judge,  is  none  other  than  Douglas, 
through  his  counsel.  Douglas  does  not  have 
to  be  an  actual  party  to  the  suit,  if  in  fact, 
as  here,  he  is  defending  the  action  by  his 
own  counsel. 

It  would  be  to  throw  aside  all  of  our  ex- 
perie/ices  to  say  that  Douglas  is  not  the  real 
respondent  in  the  present  action.  We  know 
by  whom  all  such  cases  are  defended  even  if 
tbe  counsel  for  Douglas  were  not  actually  (as 
here)  defending  the  action.  The  whole  brief 
for  reH>ondents  here  shows  that  counsel  are 
here  for  Douglas.  So  that  we  rule  that  there 
is  identity  of  parties  in  the  two  cases ;  in 
other  words,  whatever  our  Judgment  here,  it 
would  bind  Douglas.  Titus  v.  North  K.  O. 
Development  Co.,  264  Mo.  229,  174  S.  W.  432 ; 
15  R.  a  Ij.  loc.  dt.  1010.  In  the  latter  it  is 
said: 

"Tbe  conrts  look  beyond  the  nominal  parties, 
sod  treat  all  those  whose  interests  are  involv- 
ed in  the  litigation  and  who  conduct  and  con- 
tnri  tbe  action  or  defense  as  real  parties,  and 
bold  tbem  conduded  by  any  judgment  which  may 
be  rendered,  as,  for  example,  those  who  employ 
eoonsel  in  the  case,  assnme  tbe  active  man- 
igement  of  tbe  proceeding  or  defense,  or  who 
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pay  tbe  coats  and  do  anefa  other  things  as  ars 
generally  done  by  parties;  in  other  words,  by 
participating  in  tbe  proceedings  one  is  estop- 
ped by  tbe  judgment  as  to  any  questions  actu- 
ally litigated  and  dedded  therein.  Une  who 
instigates  another  to  do  a  wrongful  act,  and, 
when  tbe  wrongdoer  is  sued,  takes  upon  him- 
self and  conducts  the  defense  of  the  case,  is 
estopped  from  again  litigating  with  tbe  plain- 
tiff in  that  adion  tbe  issues  there  dedded. 
Similarly,  where  a  suit  is  prosecuted  or  de- 
fended by  one  person  at  tbe  instance  of  an- 
other, and  for  the  tatter's  benefit,  tbe  judgment 
will  be  binding  and  conclusive  upon  the  latter. 
In  all  such  cases  tbe  strict  rule  that  a  judg- 
ment operates  as  res  judicata  only  in  regard 
to  parties  and  privies  expanded  to  include  such 
persons  as  parties,  or  at  least  as  privies." 

So,  too,  there  Is  the  same  subject-matter; 
i.  e.,  the  use  of  this  letter  by  Douglas  in  the 
trial  of  his  libel  suit  And  this  in  the  face 
of  the  fact  that  the  question  of  such  use  has 
been  fully  and  finally  determined  against  him 
(in  the  mandamus  suit)  by  the  St.  Louis 
Court  of  Appeals. 

There  can  be  res  adjudicata  as  to  certain 
questions  in  a  case  without  involving  the 
whole  case.  Such  Is  the  situation  here.  Th« 
right  of  Douglas  to  use  this  letter  is  a  mat- 
ter finally  determined,  and,  as  this  matter 
appears  upon  the  face  of  the  record  before 
us,  our  writ  should  go.  Under  the  facts  an 
appeal  would  be  wholly  inadequate.  For 
these  reasons  I  dissent 

WALKER,  0.  J.,  and  W100DS0N,  J.,  COB- 
cnr  in  these  views. 


HARRINGTON   V.  HOPKINS  Ot  al. 
(No.  22336.) 

(Supreme  Court  of  Missonri,  in  Banc.    AprO 

1,  1921.    Motion  for  Rehearing  Denied 

May  24,  1921.) 

Schools  and  school  districts  «==>  1 01— Repairing 
and  furnishing  not  the  "erection  of  buildings," 
for  which  annual  tax  rate  may  be  exceeded. 
Const  art.  10,  {  11.  limiting  tbe  annual  tax 
rate,  but  providing  that  tbe  limit  may  be  ex- 
ceeded for  the  erection  of  buildings,  does  not 
authorize  an  excess  in  tbe  rate  limit  for  re- 
pairing and  furnishing  buildings. 

Appeal  from  Circuit  (3ourt  Clinton  Coun- 
ty:   Alonzo  D.  Humes,  Judge. 

Suit  by  William  R.  Harrington  against 
James  C.  Hopkins  and  others  to  restrain  the 
colledion  of  a  tax.  Decree  for  plaintiff,  and 
defendants  appeal.    AfiJrmed. 

This  suit  was  Instituted  In  the  drdilt 
court  of  Clinton  county  by  the  plaintiff 
against  the  defendants  to  restrain  tbe  collec- 
tion of  a  tax  of  90  cents  on  the  $100  valua- 
tion of  all  taxable  property  situated  in  the 


CsaFOr  otb«r  caaw  sm  santa  topic  and  KBT-NUUBBR  in  all  Key-Numbered  DlsesU  and  Indexw 


Digitized  by 


Google 


264 


281  SOUTHWESTICBN  BEPOBTEB 


(Uo. 


Lathrop  school  district  of  that  county.  The 
trial  was  before  the  court,  which  resulted  in 
a  decree  enjoining  the  collection  of  the  tax, 
and  In  due  time  the  defendants  appealed  to 
this  court    The  facts  are  as  follows: 

The  respondent,  William  R.  Harrington,  Is 
a  resident  of  the  school  district  of  Lathrop, 
In  Clinton  county.  Mo.,  a  qualified  voter 
thereof,  and  owns  a  large  amount  of  real 
estate  and  personal  property  within  said 
school  district.  Said  school  district  is  a  city 
or  town  district,  having  a  board  of  educa- 
tion, consisting  of  six  directors.  The  defend- 
ant James  O.  Hopkins  is  the  county  clerk, 
and  the  defendant  John  £i.  Thompson  collec- 
tor, of  said  county.  The  defendants  Frank 
li.  Porter,  Albert  C.  Fagln,  John  B.  Scott,  B. 
D.  Rogers,  Bedford  Trice,  and  Tbos.  O. 
Kleiner  constitute  the  board  of  education  of 
said  school  district. 

This  suit  is  brought  to  restrain  the  levy 
and  collection  of  a  tax  of  00  cents  on  each 
1100  of  the  assessed  valuation  on  all  property 
taxable  for  school  purposes  In  the  district. 
At  a  meeting  of  the  said  board  of  education 
held  on  the  16th  day  of  March,  1920,  it  was 
ordered  that  a  proposition. to  levy  a  tax  of  90 
cents  on  each  $100  of  the  assessed  valuation 
of  property  in  the  district,  for  a  repairing 
and  furnishing  fund,  be  submitted  to  the  vot- 
ers at  the  annual  election  in  said  district  to 
be  held  April  6,  1920,  and  that  notice  there- 
of be  given.  The  secretary  of  the  board  gave 
notice  by  publishing  the  same  in  the  Liathrop 
Optimist  for  more  than  15  days  prior  to  the 
election.  The  proposition  was  printed  on  the 
ballots,  with  other  propositions  submitted, 
and  was  carried  by  a  vote  of  more  than  two- 
tliirds  of  the  qualified  voters  of  said  district 
voting  at  said  election.  The  original  notice 
given  to  the  newspaper  was  for  a  repairing 
and  furnishing  fund,  but  the  printer,  falling 
to  proof  it,  published  it  as  a  repairing  and 
"finishing"  fund.  The  ballots,  however,  had 
it  correctly  spelled.  The  daim  of  the  re- 
spondent that  there  was  no  legal  notice  given 
is  based  solely  up(m  this  misspelled  word  in 
the  notice. 

The  levy  is  attacked  by  the  respondent  on 
the  ground  that  it  is  in  violation  of  sections 
11  and  12  of  article  10  of  the  Missouri  Con- 
stitution, and  that  it  was  not  levied  for  the 
purpose  mentioned  in  the  notice  and  print- 
ed on  the  ballots,  but  for  the  purpose  of  pay- 
ing teachers.  A  temporary  writ  of  injunc- 
tion was  issued.  The  case  was  tried  by 
agreement,  on  the  17th  of  June,  1920,  tak6n 
under  advisement  by  Judge  Burnes,  and  on 
the  4th  of  August  the  court  found  for  the 
plaintiff,  and  made  the  temporary  restraining 
order  final,  from  which  judgment  the  defend- 
ants constituting  the  board  of  education  of 
said  district  appealed. 

In  pursuance  to  the  foregoing  election,  the 
board  of  directors  of  said  school  district 
made  and  certified  to  the  clerk  of  the  county 
court  of  that  county   an  estimate  of  the 


amount  of  money  necessary  to  snstaln  the 
said  school  for  the  year  1920,  wliich  was  as 
follows : 

"To  the  County  Clerk  «f  Clinton  Coon^,  ICs- 
•ourl— Dear  Sir: 
"We,  the  board  of  directors  of  district  N«. 

liSthrop,  connty  of  Clinton,  Missouri,  her«a 
submit  an  estimate  of  the  amoant  of  funds  nec- 
essary to  sustain  the  public  scliool  for  the  pe- 
riod of months,  amount  of  cash  on  hand. 

and  the  approximate  rate  to  be  levied  on  the 
taxable  property  in  said  district  for  the  year 
beginning  July  1,  1920. 

"This  estimate  is  based  on  a  district  valua- 
tion of  seven  hundred  and  seventy-nine  thou- 
sand dollars  ($779,000),  an  enumeration  of  365 
pupils,  a  total  number  of  days'  attendance  of 
45,677  days,  and  the  services  of  13  teachers. 

For  School  Purpoaaa  (Sees.  108«.  10791.  10796,  107K. 

1082S): 

For  teachers'  fund fl2,0Q0 

Amount  on  hand s.SO!> 

Estimate  from  pabllc  funds aoo 

Amount  under  stats  aid  law , S.TW 

Amount  to  be  raised   by  levy...'. 8,300 

Rate  necessary  tor  raising  this  amount,  S7  cents. 
For  incidental  fund  (Sees.  10848.  10791,  10796, 

10798.  10825)  |  i.006 

Amount  on  hand OOO 

Amount  to  be  raised  by  lery 4.000 

Rate  necessary  for  raising  this  amount.  13  cents. 
For    Building    Purposes    (Sees.    10791,    10797,    U79S. 

10826): 

For  fund  repairing  and  furnishing $  7.060 

Amount  on  band 000 

Amount  to  be  raised  by  levy 7.000 

Rate  necessary  for  raising  this  amount,  90  cents. 
For  sinking  fund,  amount  of  bonds  tailing 

due    (Sec.    10782) 

Amount  on  hand 

Amount  to  be  raised  by  levy S.OCO 

Rate  necessary  for  raising  this  amount,  40  cents. 

For  annual  Interest  (Sec.  10783) — 

Amount  on  hand — 

Amount  to  be  raised  by  levy T19 

Rate  necessary  tor  raising  this  amount.  40  cents. 
Total  amount  to  be  levied  on  the  taxable 

property  of  the  district. ) 

Total  rate  necessary 240  cents, 

"We  estimate  that  a  levy  of  240  cents  on  the 
$100  valuation  will  be  sufficient  to  raise  above 
amount. 

"Done  by  order  of  the  board  this  6th  day  of 
May,  1920.  Jno.  B.  Scott,  President. 

"Frank  Ii.  Porter,  District  Clerk." 

As  previously  stated,  Harrington,  being  a 
property  owner  of  said  district,  brought  this 
suit  to  enjoin  the  levy  and  collection  of  said 
taxes  and  to  remove  the  doud  upon  the  title 
to  his  real  estate.  The  basis  of  this  suit,  as 
stated  by  counsel  tor  respondent,  la  as  fol- 
lows: 

"(a)  Because  the  notice  of  the  election  was 
not  given  as  required  by  law,  the  same  being 
for  a  repairing  and  fitUthing  fund,  and  the 
ballots  cast  at  said  election  being  for  a  re- 
pairing and  fumisking  fund,  a  separate  and 
distinct  fund  from  the  fund  named  in  the  no- 
tice. 

"(b)  Because  said  90  cents  tax  is  frauda- 
lent  and  void,  because  the  levy  of  said  tax  was 
ordered  and  made  for  a  private  and  not  a  pub- 
lic purpose,  the  real  purpose  of  the  levy  of  said 
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tax  being  to  reim'bQrae  the  board  of  directors 
of  said  district,  'and  othera,'  for  money  wrong- 
fally  taken  by  said  directors  from  tlie  sinking 
fund  belonging  to  said  district,  and  that  the 
real  purpose  and  object  of  the  levy  of  said  tax 
is  to  raise  sufficient  money  to  pay  a  note  of 
$7,000  executed  by  the  members  of  the  board 
of  directors  of  said  district  to  procure  money 
to  make  restitution  to  and  pay  back,  and  re- 
place in  said  sinking  fund  of  said  district  the 
money  so  wrongfully  taken  therefrom  as  afor^ 
said. 

"(c)  Because  said  90  cents  tax  la  illegal  and 
nnconstitutional,  because  in  excess  of  the  high- 
pst  rate  of  taxation  authorized  by  section  11, 
article  10,  of  the  Constitution  .of  1875. 

"The  case  was  submitted  upon  the  pleadings 
and  evidence,  and  judgment  was  rendered  for 
the  respondent  as  prayed  in  his  petition.  Aft- 
er the  usual  steps,  appellants  appealed  to  this 
coart.  The  question  for  decision  is:  Is  this  90 
cents  tax  valid?  If  it  is,  the  judgment  must 
be  reversed;  if  not,  the  judgment  must  be  af- 
firmed. We  contend  that  the  tax  is  not  valid, 
and  hence  Uiat  the  judgment  must  be  affirmed." 

Dante!  H.  Frost  and  W.  S.  Hemdon,  botb 
of  Plattsburg,  for  appellants. 

John  A.  Cross,  of  Lathrop,  R.  H.  Musser, 
of  Flattsbnrg,  and  Pross  T.  Cross,  of  Latbnq;), 
for  respondent. 

WOODSOK,  X  (after  stating  the  facts  as 
above).  While  there  are  several  propositions 
presented  and  discussed  by  counsel  for  the 
respective  parties,  yet,  according  to  the  view 
we  take  of  the  case.  It  will  be  necessai'y  to 
consider  but  one  of  tbon,  and  that  is  stated 
by  counsel  for  respondent  In  the  following, 
language: 

"The  limitation  upon  the  powers  of  school 
directors  in  section  11,  article  10,  of  the  Con- 
stitution, are  absolute,  and  cover  all  taxes  of 
every  kind  and  description,  and  said  90  cents, 
being  in  excess  of  the  constitutional  rate,  is 
▼old." 

Tbat  section  of  the  Constitation,  in  so  far 
as  this  case  Is  ooncemed,  reads  as  follows: 

"  •  •  •  For  county  purposes  the  annual 
rate  on  property,  in  counties  having  six  mil- 
lion dollars  or  less,  shall  not,  in  the  aggregate, 
exceed  fifty  cents  on  the  hundred  dollars  valu- 
ation. •  •  •  For  school  purposes  in  districts 
composed  of  cities  which  .have  one  hundred 
thousand  inhabitants  or  more,  the  annual  rate 
on  property  shall  not  exceed  sixty  cents  on  the 
hundred  dollars  valuation  and  in  other  dis- 
tricts forty  cents  on  the  hundred  dollars  valua- 
tion: Provided,  the  aforesaid  annual  rates  for 
school  purposes  may  b«  increased,  in  districts 
formed  of  cities  and  towns,  to  an  amount  not 
to  exceed  one  dollar  on  the  hundred  dollars  val- 
uation, and  in  other  districts  to  an  amount  not 
to  exceed  sixty-five  cents  on  the  hundred  dol- 
lars valuation,  on  the  condition  that  a  majority 
of  the  voters  who  are  taxpayers,  voting  at  an 
election  held  to  dedde  the  question,  vote  for 
mid  increase.  For  the  purpose  of  erecting 
public  buildings  in  counties,  cities  or  school 
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districts,  the  rate  of  taxation  herein  limited 
may  be  increased  when  the  rate  of  such  increase 
and  the  purpose  for  which  it  is  intended  shall 
have  been  submitted  to  a  vote  of  the  people,  and 
two-thirds  of  the  qualified  voters  of  such  conn- 
ty,  city  or  school  district,  voting  at  such  elec- 
tion, shall  vote  therefor.  The  rate  herein  al- 
lowed to  each  county  shall  be  ascertained  by 
the  amonnt  of  taxable  property  therein,  accord- 
ing to  the  last  assessment  for  State  and  county 
purposes.    •    •    • " 

The  language  of  the  section  Just  quoted  is 
too  plain  to  need  ccmstruction.  It  limits  the 
collection  of  all  taxes  in  a  school  district 
such  as  this  to  $1  on  the  $100  valuation  for  all 
school  purposes ;  that  is,  the  rate  cannot  be  in- 
creased in  such  a  district  for  all  school  pur- 
poses in  a  sum  in  excess  "of  one  dollar  on  the 
hundred  dollars  except  for  the  purpose  of 
erecting  public  buildings,"  etc.,  and  there  is  no 
pretense  that  this  90  cents  was  voted  for  tbe 
purpose  of  erecting  a  schoolhouse,  or  other 
public  buildings,  but  solely  to  repair  and  fur- 
nish a  building  already  existing.  In  no  sense 
can  the  words  "furnishing"  and  "repairing" 
be  construed  to  mean  tbe  "erection  of  public 
buildings,"  as  those  words  are  used  in  the 
Constitution. 

We  find  no  error  in  the  record,  and  there- 
fore aflJrm  the  Judgment  of  tbe  circuit  court. 

All  concur. 


GRAMS  V.  NOVINGER.    (No.  13918.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
May  23,  1921.) 

1.  Vendor  and  purchaser  «=»  143  — Purchasers 
taking  possession  without  receiving  abstract 
held  to  waive  its  being  furnished  within  speol- 
fled  tine. 

Where  plaintiff  purchaser  after  first  pay- 
ment, and  before  receiving  abstract,  took  pos- 
session of  the  land,  she  waived  any  right  to 
rescind  on  account  of  failure  to  furnish  an 
abstract  of  title  in  the  time  agreed  upon ;  her 
action  being  a  choice  against  rescission  for  such 
nonperformance. 

2.  Trial  €=3155,  383— Defendant's  demurrer  te 
evidence  admits  truth  of  plaintiff's  evidence 
for  purposes  of  motion  only. 

The  truth  of  all  the  evidence  on  plaintiff's 
part  is  admitted  by  defendant's  motion  in  the 
nature  of  a  demurrer  to  plaintiff's  evidence  at . 
the  close  thereof  for  the  purpose  of  the  de- 
murrer only,  and  this  applies  as  well  where 
trial  is  to  tbe  court. 

3.  Trial  «=>382— Court  sitting  without  Jury 
may  give  mandatory  Instruction  only  when 
It  could  do  so  were  the  trial  by  Jury. 

A  court  sitting  without  a  jury  must  pass 
on  witnesses'  credibility  and  the  weight  of  their 
testimony,  and  may  give  mandatory  instruction 
only  when  that  conld  have  been  done  had  the 
case  been  tried  by  jury. 
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Appeal  from  Circuit  Court,  Adair  County; 
J.  A.  Cooley,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Raymon  R.  Grains  against  Isaac 
A.  Novlnger.  Judgment  for  defendant,  and 
idalntiir  appeals.    Affirmed. 

J.  B.  RIeger  and  W.  F.  Frank,  both  of 
KirksTlIIe,  for  appellant. 

Campbell  &  Ellison,  of  Eirksville,  for  re- 
spondent. 

ARNOLD,  J.  Tbls  Is  a  suit  to  rescind  a 
contract  for  tbe  purchase  of  40  acres  of  land 
and  to  recover  tbe  amount  of  first  payment 
on  tbe  purchase  price  tbereof. 

After  malting  an  examination  of  the  tract 
plaintiff  entered  into  a  contract  with  defend- 
ant, on  October  2,  1919,  for  the  purchase  of 
40  acres  for  the  sum  of  $5,400;  $600  in  cash 
was  paid  at  the  time,  the  balance  to  l)e  se- 
cured by  deeds  of  trust  on  the  land  purchas- 
ed and  on  a  lot  In  the  town  of  Oilman,  Iowa. 
Defendant  agreed  to  execute  and  ddirer  a 
warranty  deed  to  plaintiff  on  October  15tb, 
and  to  furnish  an  abstract  showing  merchant- 
able title. 

Tbe  testimony  shows  that  defendant  ap- 
peared at  plaintiff's  home  in  GUman,  Iowa, 
on  October  14,  1919,  and  stated  that  he  had 
been  to  the  county  seat  of  tbe  county  in 
which  Oilman  Is  located,  had  made  an  exam- 
ination of  her  title,  to  the  Oilman  property, 
and  found  same  to  be  good,  and  asked  that 
plaintiff  give  him  a  deed  of  trust  to  the  prop- 
erty; that  plaintiff  refused  to  do  this  because 
defendant  had  not  brought  with  bim  an  ab- 
stract of  the  40  acres  in  Adair  county,  Mo. 
Defendant  then  told  plaintiff  to  move  on  the 
land,  and  he  would  close  the  deal  as  soon  as 
plaintiff  came  down.  Plaintiff,  accordingly, 
moved  to  Missouri  on  October  19th  or  2(>th 
and  onto  the  land,  with  her  household  goods 
and  stock,  taking  possession  thereof  on  Octo- 
ber 21,  1919. 

According  to  plaintiff's  testimony  defend- 
ant directed  her  to  come  Into  Kirksville  on 
October  22d,  saying  that  be  would  close  tbe 
deal;  that  she  went  as  directed,  but  was 
unable  to  find  him ;  that  she  did  not  see  de- 
fendant from  October  25th  or  27th  until  No- 
vember 6th ;  that  no  abstract  had  been  fui^ 
nlshed  her  up  to  that  time,  and  none  has 
been  furnished  since. 

Further,  plaintiff  testified  that  one  night, 
soon  after  their  arrival  at  the  place,  they 
were  so  disturbed  by  noises  about  the  house 
that  they  left  in  fright,  went  to  tbe  home  of 
a  neighbor,  and  asked  that  defendant  be  call- 
ed by  telephone.  Defendant  came  to  see 
plaintiff,  and  she  demanded  her  abstract  of 
title  or  her  money  back,  stating  the  house 
was  "haunted"  and  unfit  for  human  habita- 
tion ;  that  defendant  then  promised  to  close 
tbe  deal  on  the  following  day.  This  was  not 
done,  and  on  October  27th  plaintiff  and  fam- 
ily abandoned  the  farm,  and  on  December 


]  29tb  this  suit  was  filed  to  rescind  tbe  con- 
tract and  to  recover  $500  first  payment  and 
$300  expenses  incurred  in  moving  from  GU- 
man, Iowa,  to  tbe  farm. 

The  petition  alleges  the  facts  practically 
as  set  out  above.  The  answer  admits  tbe 
execution  of  the  contract  as  alleged,  and 
states  ^that  defendant  was  ready  to  deliver 
the  abstract  on  October  15,  1919,  as  provid- 
ed therein,  and  that  any  delay  In  deliver- 
ing said  abstract  was  due  to  the  request  of 
plaintiff  to  await  tbe  coming  of  her  attor- 
ney from  Iowa  to  examine  the  same.  Fur- 
ther tbe  answer  Is  a  general  denial  of  tbe  al- 
legations of  the  petition. 

Ry  agreement  the  cause  was  tried  to  the 
court  without  the  intervention  of  a  Jury.  At 
the  close  of  plaintiff's  evidence  and  on  mo- 
tion of  defendant's  counsel  in  tbe  nature  of 
a  demurrer  to  tbe  evidence,  the  court  gave 
tbe  following  declaration  of  law: 

"That  under  tbe  pleadings  and  tbe  evidence 
and  tbe  law,  tbe  plaiotifT  cannot  recover,  and 
tbe  finding  and  judgment  must  be  for  the  de- 
fendant*" 

Judgment  was  entered  accordingly.  Mo- 
tion for  new  trial  was  overruled  by  the  court, 
and  plaintiff  appeals. 

Plaintiff  claims  she  made  a  prima  fade 
case,  proved  a  contract.  Its  breach  by  defend- 
ant In  the  delay,  and  failure  to  perfect  title. 
her  offer  to  perform  her  part  of  the  contract, 
and  resultant  damages.  Plaintiff  contends 
that— 

"The  fomlshing  of  an  abstract  showing  good 
title  is  tbe  first  act  on  the  part  of  rither  plain- 
tiff or  defendant  after  plaiDtiif  showed  her 
good  faith  by  paying  $500"  on  the  contract. 

Tbe  contract  entered  Into  between  the  par- 
ties is  not  set  out  In  the  record,  and  we  are 
therefore  unable  to  learn  and  apply  Its  spe- 
cific terms.  We  are  left  to  assume  from  the 
petition  and  answer  that  the  covenants  of 
tbe  contract  were  mutual,  and.  If  so,  this 
contention  of  plaintiff  Is  not  tenable.  Tbe 
inference  Is  that  the  terms  of  tbe  contract, 
in  the  absence  of  anything  to  the  contrary, 
were  to  be  carried  out  by  the  parties  mutual- 
ly, as  is  customary  In  such  cases. 

[1]  The  testimony  tends  to  show  that  on 
October  14, 1919,  plaintiff  agreed  to  move  on- 
to the  land,  not  having  received  the  abstract 
of  title;  that  she  did  actually  move  on  tbe 
land  October  20th  or  2l8t,  and  took  posses- 
sion thereof  without  having  received  the  ab- 
stract. By  this  action  plaintiff  waived  any 
right  she  may  have  had  to  rescind  on  account 
of  failure  to  furnish  an  abstract  of  title  In 
the  time  agreed  upon.  Tbls  conclusion  Is 
to  be  drawn  from  plaintiffs  own  testimony. 
By  thus  taking  possession  of  the  property 
as  though  this  contract  were  In  force,  plain- 
tiff chose  against  a  rescission  on  account  of 
nonperformance  of  the  covenant  about  the 
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abstract  Boulware  t.  Crohn,  122  Mo.  App. 
571.  09  S.  W.  796. 

[2]  Plaintiff  declares  that  "the  truth  of 
all  tbe  evldeDce  on  plaintiff's  part  is  admit- 
ted by  motion  of  defendant,"  in  referring  to 
defendant's  motion  in  the  nature  of  a  de- 
murrer at  the  close  of  plaintiCTs  evidence. 
Tbis  may  be  considered  to  be  correct  for  the 
purposes  of  the  demurrer,  and  discussion  or 
citations  relative  thereto  are,  unnecessary 
and  would  be  unprofitable.  As  claimed  by 
plaintiff,  this  Is  true  when  the  cause  Is  tried 
before  a  Jury,  or  where  the  court  sits  as 
a  jury.  The  citations  of  plaintiff  are  direct- 
ly in  point  on  this  proposition,  bijt  are  er- 
roneously applied.  Plaintiff  urges  that  the 
time  In  tbe  delivery  of  the  abstract  was  of 
tbe  essence  of  the  contract.  Whether  this 
was  specially  stipulated  in  the  contract  or 
not  we  have  no  way  of  determining,  not  hav- 
ing the  contract  before  us;  but,  considering 
It  pro  and  con,  we  find  ourselves  face  to  face 
with  the  waiver  of  plaintiff  in  taking  pos- 
session of  tbe  land  without  the  delivery  of 
tbe  abstract. 

In  Boulware  T.  Crohn,  sapra,  the  court 
beld: 

"Bat  a  condition  precedent  may  be  waived  by 
the  party  entitled  to  insist  on  its  perform- 
ance"— citing  CFallon  v.  Kennerly,  45  Mo.  124; 
Estel  V.  Railroad,  56  Mo.  282;  Melton  v.  Smith, 
65  Mo.  315;  Dobbins  ▼.  Edmonds,  18  Mo.  App. 
307. 

[3]  Plaintiff  insists  upon  the  further  point 
tbat  the  trial  court  may  not  give  a  manda- 
tory Instruction  unless  the  case  is  tried  by  a 
Jnry,  and  cites  Eaton  y.  Cates  (Sup.)  176  S. 
W.  950.    In  that  case  it  is  said : 

."That  it  was  the  province  of  the  court  to 
pass  apoo  the  credibility  of  the  witnesses  and 
tbe  weight  to  be  given  to  their  testimony  in  ex- 
actly tbe  same  sense  that  a  Jnry  should  do  in 
the  trial  of  a  cause,  and  tbe  trial  court  has 
no  more  authority  to  give  a  mandatory  instruc- 
tion for  the  plaintiCF,  when  trying  a  case  without 
the  aid  of  a  jury,  than  it  would  have  to  so  in- 
strnct  a  Jury  when  it  is  trying  a  case"— citing 
Crossett  v.  Perrffl,  200  Mo.  704,  108  8.  W. 
62;  Bartlett  ▼.  Boyd  (Sup.)  176  S.  W.  047. 

There  Is  much  controversy  between  the 
parties  as  to  what  the  abstract  does,  or  does 
not,  show.  The  testimony  tends  to  prove 
tbat  plaintiff  was  never  Individually  in  poa- 
session  of  the  same,  and  her  attorney  testi- 
fies that  he  did  not  examine  it  untU  after 
this  salt  was  filed.  It  Is  therefore  clear  that 
the  question  as  to  whether  the  title  is  good 
or  not  is  not  before  ns.  The  case  was  tried 
by  both  parties  on  the  issue  as  to  whether 
or  not  an  abstract  showing  merchantable 
title  was  delivered,  or  tendered,  by  defend- 
ant; and  the  facts  as  to  what  the  abstract 
did  or  did  not  show  are  not  before  us. 

The  trial  court,  under  the  theory  upon 
whtdi  the  case  was  tried,  followed  the  law's 


well-worn  paths  in  ruling  on  the  evidence. 
A  careful  examination  of  the  record  fails  to 
show  any  error  in  that  respect  The  de- 
murrer to  the  evidence  was  properly  sus- 
tained. 

Judgment  Is  affirmed. 

All  concur. 


KINNEY  V.   KINNEY.     (No. 

(Kansas  C!ity  Court  of  Appeals. 
May  23,  1821.) 


14016.) 
MisBouL 


1.  Divorce  «=3235— Alimony  largely  discretion- 
ary. 

Allowance  of  alimony  is  addressed  to  the  dis- 
cretion of  the  court,  to  be  exercised  under  es- 
tablished principles  and  In  yiew  of  circumstanc- 
es of  each  party,  such  as  the  ability  of  husband 
and  condition  and  means  of  wife  and  the  partiea' 
conduct 

2.  Divorce  «=»240(5)— Award  of  $60  per  montb 
to  wife,  with  custody  of  child,  where  hus- 
band has  remarried  and  Is  earning  about  $125 
per  month,  held  not  excessive. 

Where  the  wife  secured  tbe  care  and  COS' 
tody  of  a  minor  diild  and  allowance  of  $126 
per  month  alimony,  which  was  not  paid,  and 
court  reduced  the  alimony  to  $60  per  month,  and 
defendant,  wbo  was  earning  about  $125  per 
montb  and  had  again  married,  appealed,  held 
that  in  view  of  circumstances,  the  amount  of 
alimony  would  not  be  changed. 

3.  Divorce  «=3245(2)— Wife's  securing  allow* 
ance  for  child's  support  may  be  considered  aa 
ground  for  reducing  her  alimony. 

A  divorced  husband  is  required  to  sap- 
port  a  minor  child,  regardless  of  his  duty  to 
pay  alimony  to  his  divorced  wife;  but,  if  a  suc- 
cessful effort  is  made  by  the  wife  to  secure 
separate  support  for  tbe  child,  the  court  may 
reduce  the  alimony  to  be  paid  the  wife,  where 
the  husband  has  again  married. 

4.  Divorce  ®=3282  —  Defendant,  not  objecting 
below  that  petition  failed  to  asii  alimony, 
waived  the  defect. 

Where  defendant  husband  filed  motion  to 
modify  decree  in  reference  to  alimony,  and 
went  to  trial  on  that  motion  and  did  not  raise 
the  question  tbat  the  petition  did  not  ask  for 
alimony  until  on  appeid,  waived  the  objection. 

Appeal  from  Circuit  Court,  Jackson  Ooon- 
ty;  C.  A.  Barney,  Judge. 
"Not  to  be  ofifldally  published." 

Petition  by  Louise  Kinney  against  Louis 
Kinney.  Decree  for  plaintiff,  defendant 
moved  to  modify  the  decree  fixing  alimony  at 
$125  per  month,  on  hearing  It  was  reduced  to 
$60  per  month,  and  defendant  appeals.  Af- 
firmed. 

&  Stubbs,  of  Kansas  (31ty,  for  ap- 


Stubbs 
pellant 

Bums  &  Watts, 
spondent 


of  Kansas  City,  for  re- 
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BLAND,  X  On  May  4,  1918,  plaintiff  filed 
In  the  circuit  court  of  Jackson  county,  Mo., 
a  petition  for  divorce.  After  alleging  five 
grounds  for  divorce,  and  that  one  male  child 
of  the  age  of  one  year  had  been  bom  of  the 
marriage,  plaintiff  ended  the  petition  with 
the  following  prayer: 

"Wherefore  plaintiff  prays  the  court  for  a 
divorce  from  the  bonds  of  matrimony  con- 
tracted as  aforesaid,  for  the  custody  of  said 
minor  child,  and  for  such  other  and  further  re- 
lief under  the  premises  as  may  be  Just  and 
proper,  and  for  her  costs." 

Service  was  bad  upon  defendant,  but  he 
made  default.  On  May  12,  1919,  the  court 
entered  Judgment,  granting  plaintiff  the  di- 
vorce, giving  her  the  custody  of  the  minor 
child,  and  awarding  her  alimony  in  the  sum 
of  $125  per  month.  On  August  26,  1919,  de- 
fendant filed  a  motion  to  modify  the  decree, 
In  BO  far  as  It  fixed  the  amount  of  alimony, 
an'd  upon  a  hearing  of  said  motion  the  court 
reduced  the  alimony  to  $00  per  month.  De- 
fendant has  appealed,  alleging  that  the 
amount  last  fixed  by  the  trial  court  is  ex- 
cessive. 

The  facts  show  that  plaintiff  and  defend- 
ant were  married  on  July  13, 1916,  that  they 
Uved  together  as  husband  and  wife  until  Jan- 
uary 1,  1918,  and  that  there  was  bom  of  the 
marriage  a  son,  who,  at  the  time  of  the  hear^ 
log  of  defendant's  motion,  was  2^  years  of 
age.  Defendant  has  never  paid  any  alimony, 
but  plaintiff  has  been  living  with  her  mother, 
who  supports  her  and  her  child;  plaintiff's 
fitther  and  mother  being  separated.  The 
mother  has  some  private  means,  the  amount 
of  which  is  not  given  in  the  evidence.  Plain- 
tUfs  health  was  good  prior  to  her  marriage, 
but  at  the  time  of  the  trial  It  was  very  poor. 
She  had  made  no  attempt  to  obtain  employ- 
ment, not  being  able  to  do  hard  work.  Nei- 
ther plaintiff  nor  defendant  owned  any  prop- 
erty. 

About  two  weeks  before  the  hearing  of  de- 
fendant's motion  he  remarried.  At  the  time 
of  the  trial  on  his  motion  he  was  employed 
by  his  father,  who  was  in  the  dgar  business, 
at  a  salary  of  $125  per  month  and  expenses 
while  on  the  road.  He  and  his  wife  lived 
with  his  parents,  paying  no  board.  Hia  fa- 
ther bad  advanced  to  him  quite  a  sum  of 
money  since  his  marriage  to  plaintiff,  some 
of  which  is  expected  to  be  returned.  The 
amount  expected  to  be  returned  Is  approxi- 
mately $4,000,  which  was  charged  on  the 
father's  books  against  defendant.  This  In- 
debtedness arose  since  defendant's  marriage 
to  plaintiff,  and  was  for  debts  created  for 
their  living  expenses  and  money  advanced 
toward  the  maintenance  of  defendant,  plain- 
tiff, and  their  child  while  defendant  was  in 
the  army. 

Defendant  had  been  working  for  his  father 
for  five  months  prior  to  the  trial  on  the  mo- 
tion, and  during  that  time  he  bad  paid  about 


$100  on  the  Indebtedness  owing  to  his  father. 
Defendant  at  one  time  had  money  with  which 
he  could  have  paid  Ids  father  in  part,  but 
paid  other  debts  with  it  The  father  testified 
that  the  arrangement  he  had  with  his  son 
for  the  repaying  of  the  Indebtedness  -waM 
"whatever  less  than  his  salary  he  draws,  the 
balance  is  credited  on  the  indebtedness."  It 
appears  that  defendant's  parents  are  persona 
of  some  means,  and  the  father  evidently  per- 
mits him  to  pay  as  he  desires.  Defendant 
and  his  father  regarded  the  $4,000  as  .  an 
Indebtedness  which  the  son  would  be  required 
to  pay,  but  plaintiff  testified  that  she  never 
understood  that  defendant  was  to  repay  his 
father.  It  is  quite  plain  that  the  indebted- 
ness of  defendant  to  his  father  is  not  of  the 
kind  that  ordinarily  exists  between  debtor 
and  creditor ;  the  advancement  of  money  was 
not  made  upon  a  strictiy  business  basis,  and 
defendant  may  repay  the  same  at  bis  con- 
venience. 

[1-3]  The  allowance  of  alimony  is  addressed 
largely  to  the  sound  discretion  of  the  court, 
to  be  exercised  with  reference  to  established 
principles  and  In  view  of  the  circumstances 
of  each  party  to  the  cause,  such  as  the  ability 
of  the  husband  and  condition  and  means  of 
the  wife  and  the  conduct  of  the  parties.  Vler- 
tel  V.  Viertel,  212  Mo.  562,  575,  111  8.  W. 
579;  Blair  v.  Blair,  131  Mo.  App.  571,  110 
S.  W.  652.  From  the  circumstances  of  this 
case  it  is  very  difficult  for  this  or  any  other 
court  to  determine  the  amount  of  alimony 
that  should  be  allowed.  The  trial  court  no 
doubt  awarded  the  sum  of  $60  per  month.  In 
view  of  the  fact  that  plaintiff  bad  the  custody 
of  the  child  and  would  use  this  money  In  part 
for  his  support;  the  support  of  the  child  not 
having  been  provided  for  otherwise.  Of 
course,  defendant  is  required  to  support  the 
child,  regardless  of  his  duty  to  pay  alimony 
to  his  divorced  wife ;  but,  if  a  successful  ef- 
fort is  made  on  the  pert  of  plaintiff  to  secure 
separate  support  for  the  child,  the  drcnit 
court  may,  and  no  doubt  would,  reduce  the 
amount  of  alimony  to  be  paid  plaintiff.  Un- 
der the  circumstances  of  this  case  we  are  not 
disposed  to  interfere  with  the  alimony  award- 
ed by  the  trial  court. 

[41  The  point  is  made  that  the  petition 
does  not  ask  for  alimony,  and  therefore  the 
court  had  no  right  to  grant  the  same.  The 
petition  states  facts  which  would  authorize 
the  court  to  grant  alimony  to  plaintiff,  if 
prayed.  It  would  seem  ttiat  alimony  in  some 
amount  naturally  goes  with  a  divorce  to  the 
wife.  Section  1806,  R.  8.  1919.  However, 
defendant  filed  his  motion  to  modify  the  de- 
cree In  reference  to  alimony,  and  went  to 
trial  on  that  motion,  and  at  no  time  durlni; 
the  trial  or  before  the  case  reached  this  court 
suggested  that  the  petition  did  not  in  ex- 
press terms  pray  for  alimony.  We  think  that 
under  the  circumstances  there  is  no  question 
but  that  defendant  waived  the  matter  of  the 
petition  failing  to  ask  for  alimony.    Mellor  v. 
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Mo.  Fac.  Ry.  Co.,  105  Mo.  455,  16  S.  W.  849, 
10  L.  R.  A.  36 ;  Garner  v.  Kansas  City  Bridge 
Co.,  194  S.  W.  82.  It  U  Uterefore  unnecessary 
for  us  to  decide  wbether  the  language  In  the 
prayer  of  the  petition,  "for  such  other  and 
further  relief  under  the  premises  as  may  be 
lust  and  proper,"  was  sufficient  upon  which 
the  court  might  baTe  properly  granted  ali- 
mony. 

The  Judgment  la  affirmed. 

All  concur. 


HARTWEG  V.  KANSAS  CITY  RYS.  CO. 
(No.  13901.) 

{KaDsaa    City    Court    of    Appeals.    Missouri. 

April  4,  1921.    Rehearing  Denied 

May  28,  1921.) 

I.  Appeal  and  error  «=»766— Appeal  dismissed 
for  violation  of  statute  and  court   rule  re- 
qsiring  a  clear  and  concise  statement  of  the 
cat*. 
Whenever  a  violation  of  Rev.  St.  1919,  i 
1511,  and  Court  of  Appeals  rule  No.  16  (169 
S.  W.  xvii),  requiring  a  dear  and  concise  state- 
meiit  of  the  case,  is  such  as  to  compel  a  court 
to  spend  time  and  labor  in  ascertaining  what 
should  have  been  clearly   and  concisely  pre- 
sented in  such  statement,  the  appeal  wiU  be 
dismissed. 

2.  Appeal  and  error  «=9757(l)— Statsmant  of 
the  case  held  sufficient. 

Where  the  first  part  of  appellant's  state- 
ment of  the  case  presents  a  fairly  clear  and 
concise  statement,  the  appeal  will  not  be  dis- 
missed, though  the  following  pages  contained 
testimony,  argumentative  matters,  and  refer- 
ences to  issues  of  law,  in  violation  of  Rev.  St. 
1919,  I  1511,  and  court  rule  No.  16  (169  S. 
W.  xvii),  requiring  a  clear  and  concise  state- 
ment of  the  case,  since  the  court  in  such  case 
can  obtain  a  concise  statement  from  the  first 
pages  of  statement,  and  disregard  the  follow- 
ing pages,  even  thoogh  they  were  made  a  part 
of  the  statement. 

3.  Carrlera  «=>3I5( I)— Testimony  that  oar 
started  with  Jetli  admissible  In  action  for 
premature  starting. 

In  an  action  for  negligence  in  causing  a 
street  car  to  start  while  a  passenger  was 
alighting,  in  which  it  was  claimed  by  defendant 
that  the  way  plaintiff  said  she  fell  was  con- 
trary to  physical  laws,  testimony  that  the  car 
started  with  a  jerk  was  admissible,  though  the 
starting  of  the  car  with  a  jerli  was  not  plead- 
ed; such  testimony  being  material  as  eviden- 
tial matter. 

4.  Negiigenoe  «=» 1 19(1)— Proof  of  all  aoto  al- 
leged unneoessary. 

It  is  sot  necessary  to  prove  all  the  acta  of 
negligence  alleged. 

5.  Carriers  0=»3O3(5)— Employes  required  to 
asoartaln  whether  passengers  are  alighting 
ksfore  starting  street  ear. 

Employes,  having  stopped  a  street  car  to 
•Dow  passengers  to  alight,  were  required  to  as- 


certain whether  any  passenger  was  alighting 
before  starting  car  without  a  reasonable  time 
and  opportunity  having  been  given  passengers 
in  which  to  alight. 

6.  Appeal  and  error  «=»  1033  (5)— Appellant 
cannot  complain  of  favorable  Instruction. 

In  alighting  passenger's  action  for  injuries 
sustained  on  premature  starting  of  car,  de- 
fendant could  not  complain  of  an  instruction 
requiring  the  jury  to  find  that  employes  knew 
that  passenger  was  in  the  act  of  alighting  at 
the  time  the  car  was  started,  though  such  fact 
was  not  alleged;  such  instruction  being  favor- 
able to  defendant. 

7.  Carriers  «=>3I8(  10)— Evidence  held  to  show 
oar  started  before  passenger  had  reasonable 
time  to  alight. 

In  suit  for  injury  to  an  alighting  passenger, 
evidence  held  to  show  that  a  street  car  waa 
started  before  she  bad  a  reasonable  time  and 
opportunity  to  alight. 

8.  Trial  «=al9l (II)— instmetion  on  measare 
of  damages  held  not  to  assume  defendant's 
■egligenoe. 

In  personal  injury  action,  instruction  on 
measure  of  damages,  "If  your  verdict  is  for 
plaintiff,  *  *  *  the  jury  will  take  into  con- 
sideration the  nature  and  extent  of  her  inju- 
ries, if  any,  sustained  by  the  direct  result  of 
the  negligence,  if  any,  of  defendant  as  set  out 
in  other  instructions,"  held  not  to  'assume  de- 
fendant's  negligence. 

0.  Evidenoe  «=>589— Alighting  passenger's  tes- 
timony as  to  how  she  fell  on  premature  start- 
ing of  oar  held  not  contrary  to  physical  laws. 
In  passenger's  action  against  street  rail- 
road   for    damages    sustained    on    premature 
starting  of  car  while  -passenger  was  in  the  act 
of  alighting  therefrom,  where  the  car  was  fac- 
ing the  west  and  the  passenger  was  facing  the 
north  while  in  act  of  stepping  off  car,  her  tes- 
timony that  she  was  thrown  to  the  right  strik- 
ing the  ground  in  a  sitting  posture  and  falling 
backwards  upon  pavement  held  not  contrary 
to  physical  laws. 

Appeal  from  Circuit  0>urt,  Jaduon  Coun- 
ty ;   Thomas  J.  Seehorn,  Judge. 
"Not  to  be  offidaUy  published." 

Action  by  liOttle  M.  Hartweg  against  the 
Kansas  City  Railways  (Jompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firm ed. 

Richard  J.  Eiggins,  of  Kansas  City,  Kan., 
and  Ben  T.  Hardin,  of  St  liOuls,  for  appel- 
lant. 

Atwood,  Wlckersham,  Hill  ft  Popham,  of 
Kansas  City,  Mo.,  for  respondent. 

TUIMBI^,  P.  J.  [1,  2]  Respondent's  mo- 
tion to  dismiss  appeal  will  be  overruled.  It 
is  grounded  upon  the  charge  that  appellant's 
statement  violates  section  1511,  R.  S.  1919, 
and  our  rule  16  (169  S.  W.  xvli).  In  that  it 
is  not  "a  clear  and  concise  statement  of  the 
case,"  and  includes  testimony  of  witnesses 
as  well  as  argumentative  matters  and  ref- 


^=>FOr  otlitr  cases  see  same  topic  and  KBY-NUUBER  In  all  Key-Numbered  Digests  and  Inaexes 
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erencea  to  laaues  of  law.  There  is  a  tend- 
ency on  the  part  ol  some,  in  preparing  a 
statement  of  an  appellant's  case,  to  trencli 
very  closely  upon  a  violation  of  the  spirit 
and  letter  of  both  the  rule  and  statute.  This 
course  is  not  to  be  commended;  and  when- 
ever it  results  In  not  clearly  and  concisely 
presenting  the  case  to  the  court,  so  as  to  com- 
pel ua  to  expend  time  and  labor  in  ascer- 
taining what  should  be  clearly  and  concise- 
ly presented  in  the  statement,  the  rule  and 
statute  thus  violated  will  he  enforced  by  the 
appropriate  penalty  of  dismissal  of  the  ap- 
peal. Appellants  gain  nothing  by  a  long,  in- 
volved, and  argumentative  statement;  in- 
deed', they  lose  much,  for  a  case  well  stated 
is  more  tlian  half  argued  and  ably  so,  es- 
pecially if  the 'merits  thereof  are  with  the 
side  presenting  it.  But  to  present  arguments 
before  the  case  is  opened  to  the  court,  or  to 
rehearse  testimony  before  its  bearing  and 
applicability  enn  he  perceived,  cannot  fail  to 
create  the  Impression  that  reliance  is  placed 
more  upon  argumentative  assertions  of  coun- 
sel than  upon  the  Inherent  facts  and  Justice 
of  the  case.  In  the  present  Instance  the  first 
four  pages  of  appellant's  statement  present 
a  fairly  clear  qnd  concise  statement  of  the 
case  and  what  it  Involves,  and  therefore  the 
other  pages  following  between  that  and  the 
"assignment  of  errors"  can  be  disregarded 
as  no  real  part  of  the  statement,  even  though, 
as  printed,  it  may  appear  to  be  a  part  of  it. 
Inasmuch  as  the  court  Is  not  delayed  or  put 
to  the  expenditure  of  time  and  labor  by  this 
addition  or  extension  to  the  statement  (to 
obviate  which  is  the  purpose  of  the  rule), 
we  overrule  the  motion  to  dismiss  the  appeal. 

Plnlntlir.s  action  Is  to  recover  damages  for 
injuries  sustained  while  attempting  to  alight 
from  one  of  defendant's  cars,  as  the  al- 
leged result  of  defendant's  negligent  manage- 
ment of  the  car.  She  recovered  judgment  In 
the  sum  of  $1,500,  and  defendant  has  ap- 
pealed. 

The  record  discloses  that  plaintiff  was  a 
passenger  on  the  street  car  in  question  pro- 
ceeding westwardly  toward  the  Intersectloo 
of  Seventh  street  and  Central  avenue  in  Kan- 
sas  CJIty,  Kan.,  which  was  her  destination, 
and  at  which  she  desired  to  alight.  Plain- 
tiff's evidence  Is  that,  as  the  car  approached 
the  repnilar  stopping  place  at  said  intersec- 
tion, she  gnve  the  required  signal  with  the 
electric  button  requesting  the  car  to  stop 
there.  It  did  so,  and  at  this  time  plaintiff 
was  standing  at  the  door  leading  into  the 
rear  vestibule  in  readiness  to  alight  when- 
ever the  car  came  to  a  stop  and  her  turn 
came  to  get  off.  When  the  car  stopped,  the 
conductor  opened  the  door  of  the  car  lead- 
ing to  the  street,  and  several  passengers 
standing  in  front  of  plaintiff  began  to  alight, 
and  plaintiff  followed  closely  behind  these 
alighting  passengers — some  three  or  four  In 
number — and  was  immediately  behind   the 


last  of  these  in  front  of  her,  a  lady  by  tbe 
name  of  Stratton.  The  car  wa»  crowded, 
and  the  passengers  in  the  dIsemtmrUng  line 
followed  as  close  one  to  another  as  they 
could  walk.  The  car  stood  motionless  as 
those  ahead  of  plaintiff  alighted  therefrom, 
and  plaintiff,  following  closely  behind  Mrs. 
Stratton  as  stated,  was  on  the  step  in  tbe 
act  of  stepping  to  the  ground  when  the, car 
suddenly  started.  Plaintiff  was  facing  north 
as  the  car  started,  and  she  was  thrown  to 
the  right,  striking  the  ground  In  a  sitting 
posture,  and  fell  backwards  prone  upon  tbe 
pavement.  She  was  carried  to  a  nearby 
drug  store  and  then  removed  to  her  home  in 
an  automobile  and  put  to  bed.  Her  Injuries 
were  serious  and  pnlnfuU 

The  petition  set  forth  her  status  as  a  pas- 
senger approaching  her  destination  and 
ready  to  alight  as  above  stated,  that  the  car 
in  obedience  to  plalntlfTs  request  had  come 
to  a  standstill  at  the  regular  stopping  place, 
and  then  alleged  that  while  plaintiff  "was 
upon  tbe  platform  and  steps  of  said  car  and 
engaged  In  leaving  the  same,  while  tbe  same 
was  at  rest  as  aforesaid,  and  liefore  defend- 
ant had  allowed  her  reasonable  time  or  op- 
portunity to  leave  the  same,  the  defendant 
and  its  servants  In  charge  thereof  neKlisent- 
ly  and  carelessly  caused  and  permitted  said 
car  to  start  in  motion  and  to  move  forward, 
thereby  causing  plaintiff  to  be  thrown  from 
said  car  violently  into  and  uix>n  the  street 
and  hard  pavement,  grievously  and  perma- 
nently injuring  her  as  hereinafter  set  out"; 
that  defendant  was  negligent  and  careless 
In  that  the  operatives  of  the  car  "negligently 
caused  and  permitted  said  car  to  start  in 
motion  and  move  forward  while  she  was  up- 
on the  platform  and  steps  thereof  and  in  the 
act  of  alighting  therefrom,  and  in  that  they 
negligently  failed  to  hold  said  car  and  keep 
the  same  standing  until  plaintiff  had  reason- 
able time  and  opportunity  to  alight  from  it 
in  safety;  and  plaintiff  says  that  as  a  direct 
restilt  of  said  neprllgent  and  careless  acts  and 
omis.<iIons  of  defendant,  and  each  of  them, 
acting  severally  and  concurrently  with  each 
other,  she  was  caused  to  fall  from  said  car 
as  aforesaid,  and  as  a  direct  result  thereof 
sustained  the  following  injuries,"  etc. 

[3,41  It  is  urged  that  error  was  commit- 
ted in  allowing  plaintiff  to  testify  that  the  car 
"started  with  a  Jerk"  when  no  negligence  in 
starting  the  car  with  a  Jerk  was  pleaded. 
An  examination  of  the  record  discloses  that 
defendant's  objection  to  this  testimony  was 
sustained,  and  that  afterward  no  objection 
was  made  to  plaintiffs  testimony  as  to  how 
she  fell.  We  do  not,  however,  regard  the 
petition  as  pleading  two  separate  specific 
acts  of  negligence,  but  as  merely  pleading 
one  act  of  negligence  stated  in  two  ways. 
PlalntlfTs  case  is  not  one  where  she  is  on 
the  car  not  intending  to  get  of  and  Is  negli- 
gently thrown  off  by  either  a  Jerk  or  same 
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other  negligent  act ;  but  it  la  one  where  she 
is  In  the  act  of  stepping  to  the  ground,  and, 
wliile  in  that  act,  the  car  is  negligently  al- 
lowed to  move,  whereby  she  is  caused  to  falL 
The  negligence  la  in  causing  or  permitting 
the  car  to  start  at  all  while  she  la  in  that 
posltioo.  Whether  there  was'a  Jerk  or  not  was 
not  an  element  of  the  negligence  alleged,  and 
therefore  did  not  have  to,  be  pleaded,  while 
it  was  material  as  evidential  matter,  es- 
pecially in  view  of  defendant's  contenti<m 
that  the  way  plaintiff  says  she  fell  is  con- 
trary to  physical  laws.  The  negligence  was 
hi  the  premature  start  of  the  car,  and  It  was 
not  necessary  to  prove  two  pleaded  and  con- 
current acts  of  negligence,  for,  as  we  have 
■aid,  two  different  negligent  acts  were  not 
pleaded,  but  only  one,  stated  perhaps  In  two 
different  ways;  and,  if  two  were  pleaded, 
each  was  fully  sufficient  to  support  the  cause 
of  action,  and  it  Is  not  necessary  to  prove 
aU  of  the  acts  of  negligence  alleged.  Rogers 
V.  Kansas  City  Rys.  Cb.,  204  S.  W.  693 ;  Uoff- 
man  v.  Dunham,  202  S.  W.  429.  PlaintifTs 
instruction  submitting  her  case  required  the 
Jury,  before  It  could  return  a  verdict  for  her, 
to  find  that,  while  plaintiff  was  on  the  plat- 
form and  steps  of  the  standing  car  and  en- 
gaged in  leaving  the  same,  and  before  she 
had  reasonable  time  and  opportunity  to  leave 
the  car,  the  same  was  negligently  caused 
and  permitted  to  start  and  move  forward, 
whereby,  as  a  direct  result  of  such  negli- 
gence. If  any,  plaintiff  was  thrown  down  and 
injured.  It  was  therefore  within  the  peti- 
tion and  the  evidence. 

[5, 1]  This  instruction  did  not  broaden  the 
Issues.  The  ground  of  such  charge  is  that 
the  Jury  were  also  required  to  And  thnt  those 
In  charge  of  the  car  knew  of  plalntifTs  posi- 
tion at  the  time  the  car  was  started,  where- 
as nothing  of  this  kind  was  alleged  In  the 
petition.  The  operatives  of  the  car  conced- 
edly  stopped  It  to  allow  passengers  to  alight, 
and  It  was  their  duty  to  know  whether  plain- 
tiff or  any  one  else  was  alighting  at  the  time 
they  started  It  up  before  a  reasonable  time 
and  opportunity  had  been  given  them  to 
tligbt,  so  that  It  was  Immaterial  whether 
the  operatives  knew  or  did  not  know  plain- 
tiff was  In  the  act  of  alighting.  Hence  the 
instruction  required  the  Jury  to  find  too 
much  before  returning  a  verdict  In  plaintiff's 
(aror,  but  of  this. the  defendant  cannot  com- 
plain. Teske  v.  Kansas  City  Rys.  Co.,  204 
S.  W.  677,  679 ;  Morris  v.  Kansas  City  Rys. 
Co,  223  S.  W.  784,  795;  Paul  v.  Metropol- 
itan St  Ry.  Co.,  179  S.  W.  787;  Raber  T. 
KansM  City  Rys.  Oo.,  204  S.  W.  739,  740l 


[7]  There  Is  no  merit  In  the  claim  that  the 
evidence  failed  to  show  that  the  car  was 
started  before  plaintiff  had  reasonable  time 
and  opportunity  to  alight  Neither  is  there 
any  virtue  in  the  point  that  in  using  the 
pbras<(  "highest  reasonably  practical  care" 
In  said  Instruction  1  the  Jury  were  permitted 
to  apply  it  to  any  negligence,  whether  spec- 
IQed  In  the  petition  or  not  It  could  not, 
under  the  language  of  the  instruction,  apply 
to  anything  other  than  either  the  duty  of 
the  car  operatives  to  know  whether  plaintiff 
was  getting  off  the  car  at  the  time  It  was 
started  or  to  their  duty  not  to  start  It  or 
permit  it  to  start  white  she  was  alighting. 
As  applied  to  the  former.  It  was  unnecessa- 
ry, and  therefore  harmless,  as  we  have  al- 
ready stated,  and  was  proper  as  applied  to 
the  latter.  At  all  events,  it  could  not  pos- 
sibly be  regarded  as  leading  the  Jury  to  be- 
lieve It  applied  to  any  negligence  whatever, 
whether  within  or  without  the  petition. 

[II  PlaintifTs  instruction  on  the  measure 
of  damages  began  by  saying: 

"If  your  verdict  ia  for  the  plaintiff,  then  In 
estimatiiig  and  determining  ber  damages,  if 
any,  the  Jury  will  take  into  consideration  the 
nature  and  extent  of  her  injuries,  if  any,  sus- 
tained as  a  direct  result  of  the  negligence,  if 
any,  of  defendant,  as  set  out  in  the  other  in- 
structions herein,"  ete. 

Bow  this  assumes  the  negligence  ot  de- 
fendant we  are  wholly  unable  to  see.  The 
phrase  "as  sot  out  In  the  other  instructions" 
does  not  tell  the  Jury  that  negligence  exist- 
ed, but  merely  confined  the  Jury  to  the  claim 
of  negligence  relied  upon,  and  referred  to  the 
other  instructions  for  an  explanation  and 
deflnltion  of  what  was  the  negligence  so 
claimed  and  relied  upon. 

[i>]  We  are  also  unable  to  see  how  plain- 
tlfTs  fall  waa  so  contrary  to  well-known 
physical  laws  as  to  condusivoly  disprove  her 
testimony.  .The  car  was  facing  and  started 
west.  The  plaintiff  was  stepping  off  the  car, 
facing  north  as  she  did  so.  There  was  no 
claim  that  the  Jerk  of  the  car  was  so  vio- 
lent as  to  Instantly  Jerk  ber  feet  from  un- 
der ber.  Besides,  there  were  other  forces 
reasonably  operating  to  produce  the  fall  she 
sustained.  The  point  cannot  be  sustained. 
Hoffman  v.  Dunham,  202  S.  W.  429;  Benja- 
min V.  Metropolitan  St  Ry.,  245  Mo.  508,  609; 
Relslnger  v.  Kansas  City  Rys.  Co.,  211  S.  W. 
909;  Jacobs  v.  Kansas  City  Rya.  Co.,  217  S. 
W.  579. 

The  Judgment  is  affirmed. 

The  other  Judges  concur. 
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LANGE  V.  MIDWEST  MOTOR  SECURITIES 
CO.     (No.  r389(.) 

(Elansu  CitT  Court  of  Appeals.    MissoorL 
May  23,  1921.) 

1.  Appeal  and  error  9=>759— Brief  need  not 
contain  separate  assignments  of  error. 

It  is  not  necessary  for  a  brief  to  contain 
separate  assignments  of  error,  provided  the  er- 
rors complained  of  and  the  points  insisted  upon 
are  separately  and  succinctly  set  forth  in  the 
points  and  authorities,  with  the  proper  citations 
relied  upon. 

2.  Chattel  mortgages  «=>  1 62— Seizure  of  auto« 
mobile  by  mortgagee  after  defaalt  not  cod- 
version. 

After  condition  broken  the  chattel  mort- 
gagee is  regarded  as  the  absolute  owner,  at 
least  for  the  purpose  of  possession  and  due 
foreclosure,  so  that  where  chattel  mortgagee, 
after  default  in  monthly  payments  on  chattel 
mortgage  on  an  automobile,  took  charge  of  and 
drove  off  with  the  automobile,  which  had  been 
left  parked  outside  a  railroad  station  by  the 
mortgagor's  husband  while  he  saw  her  off  on 
the  train,  there  was  no  conversion. 

8.  Chattel    mortgages    ®=3l62— Aoceptanoo    of 
overdne  previous  installments  not  a  waiver  of 
futHro  defaults. 
That  previous  lostaUmeDts  under  a  chattel 
mortgage  are  accepted  after  default  may  con- 
stitute a  waiver  of  the  right  to  declare  the  en- 
tire indebtedness  due  for  those  defaults,  but 
such  fact  wUl  not  constitute  a  waiver  as  to  a 
default  thereafter  which  is  not  waived. 

A.  Payment  ^=933— Check  not  only  InsufHcient, 
but  also  conditional,  not  operative  as  pay- 
ment. 
Where  check  sent  to  chattel  mortgagee  by 
chattel  mortgagor  after  default  was  not  only 
insufficient  to  meet  the  amount  due,  but  was 
coupled  with  a  condition,  and  was  not  accepted, 
it  could  not  be  regarded  as  payment,  or  as  cur- 
ing the  default  and  restoring  the  status  quo 
between  the  mortgagor  and  mortgagee  based  on 
the  mortgage.    . 

Appeal  from  Circuit  Court,  Jackson  Coua- 
ty;  Daniel  B.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  Margaret  M.  Lange  against  the 
Midwest  Motor  Securities  Company.  Judg- 
ment for  plaintiff,  and  defendant  api>eal3. 
Reversed. 

Thomson  &  Brasher,  of  Kansas  City,  for 
appellant 

J.  W.  Hawes,  of  Kansas  City,  for  respond- 
ent 

TRIliIBLE,  P.  J.  Plalntiir  brought  suit 
for  $1,500  actual  and  $5,000  punitive  damages 
lor  the  conversion  of  an  automobile.  There 
■was  a  verdict  and  Judgment  in  her  favor  for 
$1,250  actual  and  $250  punitive  damages,  and 
from  this  defendant  appealed. 

It  is  conceded  that  at  the  time  of  the  tak- 


ing of  the  automobile  the  defendant  held  a 
chattel  mortgage  thereon,  given  by  plaintiff 
in  part  payment  of  the  purchase  price  there- 
of.    Said   note  was  for  $1,000,  payable    in 
monthly  installments  of  $75,  due  on  the  first 
of  every  month,  beginning  October  1,  1917, 
with  interest  at  8  per  cent  on  each  install- 
ment, and  to  continue  every  m(Hitb  up  to  and 
including  August  1.  1918,  and  on  September 
1,  1918,  a  final  installment  of  $175  was  to  be 
paid   with   Interest.     The   interest   on   each 
installment  and  the  interest  on  the  unpaid 
balance  of  the  prindpel  sum  were  to  be  paid 
at  the  maturity  of  each  installment,  and  in 
case  of  deftiult  in  the  payment  of  any   In- 
stallment when  due  then  all  remaining  in- 
stallments should  immediately  become  due 
and  payable;    and  there  was  provision  for 
the  payment  of  a  reasonable  attorney's  fee 
in  case  of  default    The  mortgage  provided 
that   the  automobile   should   remain  In  the 
possession  of  the  mortgagor  until  default  b« 
made  in  the  payment  of  the  said  debt  or  In- 
terest,  or   some   part    thereof,   but  in   case 
of  a  removal  or  attempted  removal  of  said 
automobile  from  Jackson  county,  Mo.,  or  any 
unreasonable  depredation  In  the  value  there- 
of, or  in  case  the  mortgagee  should   deem 
itself  insecure,  it.  could  take  said  property 
into  its  possession.    There  was  the  usual  fur- 
ther provision  for  a  sale  under  the  chattel 
mortgage,  upon  the  mortgagee's  taking  pos- 
session of  the  property,  either  in  case  of  de- 
fault or  as  above  provided,,  and  there  was 
also   a   provision    In   which    the   mortgagor 
agreed  to  exonerate  the  mortgagee,  and  hold 
it  harmless  from  all  damages  or  trespass  in 
entering  any   premises   where  the  property 
could  be  found,  and  in  the  taking  possession 
of  the  same. 

FlaintlCr  made  the  monthly  payments  from 
October,  1917,  to  April,  1918,  both  Inclusive, 
but  never  paid  any  of  them  on  the  first  of 
the  month,  the  payments  ranging  from  the 
'9th  to  as  late  as  the  21st  of  the  month  on 
the  first  day  of  which  they  respectively  fell 
due:  but  it  seems  that  up  to  and  including 
the  one  of  April  1,  they  were  accepted  and 
credited  on  said  note  on  the  dates  they  were 
paid,  and  there  is  an  admission  on  tbe  part 
of  defendant  in  the  record  that  "all  the  rest 
of  everything  was  paid  up  to  the  1st  day  of 
May"  tliough  the  defendant  repeatedly  urged 
plaintiff  to  make  the  payments  promptly. 

The  trouble  began  with  regard  to  the  In- 
stallment due  on  May  1,  1918.  Plaintiff  con- 
cedes that  she  did  not  pay  it  on  that  date, 
and  she  made  no  attempt  to  make  such  pay- 
ment until  on  May  16,  1918,  when  she, 
through  her  husband,  acting  as  her  agent 
mailed  defendant  a  check  for  $77.22,  together 
with  a  letter  telling  defendant  to  "kindly 
hold  check  till  Saturday,"  which  condition 
postponed  the  cashing  of  tbe  check  till  May 
18th.  Plaintiff  says  she  doesn't  know  v^hy 
her  husband  wrote  such  a  condition,  as  she 
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gave  Um  no  authority  to  do  that,  but  clearly, 
as  the  husband  was  concededly  her  agent, 
and  the  defendant  bad  no  means  of  knowing 
ttuit  the  condition  was  unauthorized,  she  can- 
not invoke  lack  of  authority  on  the  i>art  of 
ber  agent  in  the  transaction  with  defendant. 
The  automobile  in  question  was  taken  by 
defendant  about  9  o'clock  in  the  evening  of 
May  17,  1918.  Plaintiff,  in  order  to  leave 
Kansas  City  for  a  trip  to  Omaha,  and  then 
to  Minnesota,  had  her  husband  to  drive  her 
in  the  automobUe  from  her  residence  in  the 
dty  to  the  union  depot,  where  she  took  a 
train  and  went  away  on  that  trip.  While 
her  husband  was  in  the  depot  seeing  his  wife 
off  on  the  train,  be  left  the  ear  parked  out- 
side, and  defendant's  representatives  took 
charge  of  it,  and  after  explaining  to  a  police- 
man that  they  were  taking  It  under  the  chat- 
tel mortgage,  drove  off  with  it  to  the  police 
station,  where  the  matter  was  again  explain- 
ed to  the  policeman's  superiors  and,  their 
approval  being  obtained,  the  car  was  placed 
by  defendant  in  a  garage.  When  the  hus- 
band, after  having  seen  his  wife  off,  return- 
ed to  the  place  where  be  had  parked  the 
car,  he  found  It  was  gone. 

Plaintiff's  check  for  $77.22  was,  as  stated, 
nailed  to  defendant  on  May  16,  1918,  but  at 
that  time  defendant  had  already  placed  the 
note  In  the  hands  of  Its  attorneys.    And  In 
the  aftemo<«  of  that  date,  said  attorneys 
mailed  a  letter,  having  a  8x>eclal   delivery 
Btamp  on  it,  to  plaintiff,  telling  her  they  had 
the  note,  an  installment  of  which  fell  due 
on  May  1,  1918;    that  the  Interest  to  May 
17  was  $8.86,  making  a  total  of  $81.86 ;   that 
the  note  and  mortgage  provided  that.  In  the 
event  of  default  in  the  payment  of  any  in- 
stallment when  due,   and  the  matter  was 
placed  in  the  bands  of  an  attorney,  the  tat- 
ter's fee  should  also  be  paid ;   that  since  the 
dictation  of  the  foregoing  portion  of  the  let- 
.  ter,  their  client  (the  defendant)  had  handed 
them  the  check  plaintiff  had  sent  defendant 
with  inatruetions  to  hold  it  until  Saturday 
next;   that  the  check  could  not  be  accepted 
under  those  conditions;    that  the  attorney's 
fee  would  be  $10,  provided  the  matter  was 
•djasted  by  not  later   than   10  o'clock   the 
aext  morning  by   the  payment  in  cash  at 
tbelr  office  of  the  amount  due  to  that  date, 
making  a  total  of  $01.86;    that  if  they  did 
not  have  a  remittance  of  that  amount  by 
10  o'cloidc  EYlday  morning  May  17, 1918,  tbey 
wonid  place  a  writ  in  the  sherUTs  hands,  and 
take  the  car. 

It  is  not  precisely  clear  what  was  done 
with  the  check  plaintiff  sent  on  May  16, 1918. 
There  is  some  intimation  In  the  record  that 
U  was  returned  to  plaintiff,  and  did  not  ap- 
pear again  until  It  was  produced  at  the  tak- 
ing of  plalntUTs  deposition.  There  Is  no 
question,  however,  that  it  was  never  cashed 
or  sought  to  be  cashed  by  defendant  And 
it  is  conceded  that,  aside  from  sending  the 
diKk  on  the  condition  named,  no  attempt 
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was  BYtT  made  to  pay  the  installment  due 
May  1,  1918,  nor  was  there  any  offer  on  the 
part  of  plaintiff  to  do  so,  then  or  at  any 
time  thereafter. 

According  to  def aidant's  evidence,  when 
no  response  was  bad  to  the  letter,  defend- 
ant's representative  went,  on  May  17,  1918, 
to  the  drug  store,  which  plaintiff  says  she 
had  bought  of  her  husband,  and  which  he  was 
assisting  In  running  as  her  agent,  and  tried 
to  see  plaintiff.  The  note  and  mortgage  were 
signed  "M.  M.  Lange,"  and  the  representa- 
tive did  not  know  she  was  a  woman,  but 
assumed  the  person  was  a  man.  The  clerks 
Informed  him  "Mr.  Lange"  was  not  in.  He 
went  several  times,  and,  faUing  to  see  him, 
left  his  telephone  number.  About  6  o'clodc 
that  evening,  after  the  representative  had 
gone  home,  he  received  a  telephone  message 
frmn  a  man  who  said  his  name  was  Lange; 
and  the  representative  then  told  his  business, 
and  that  ^^  ^<1  been  at  the  store  several 
times  In  regard  to  the  note.  The  man  re- 
plied that  "M.  M  Lange"  was  the  wife  of  his 
dead  brother;  that  she  had  taken  the  car 
<ni  the  Thursday  before  to  Minnesota;  that 
she  would  not  be  back  before  October,  and 
might  never  return;  that  he  didn't  know 
what  she  Intended  to  do.  about  the  automo- 
bile; be  admitted  that  he  had  been  looking 
aftw  the  previous  payments  on  the  note  for 
her,  but  was  not  involved  in  the  matter, 
and  had  nothing  to  do  with  this  payment; 
that  she  had  takeo  the  car  and  left,  and  he 
didn't  care. 

The  representative  thereupon  Informed  one 
of  the  defendant's  officers  about  this,  and  the 
two  went  together  in  an  automobile  to  the 
drug  store,  and  from  there  to  plaintiff's  home. 
According  to  their  evidence,  the  plaintiff 
(whom  they  did  not  know  personally)  came 
to  the  door  and  informed  them  that  "Mrs. 
Lange"  was  not  at  home,  but  had  gone  to 
Minnesota,  and  finally  refused  to  give  any 
further  information,  and  shut  the  door.  Not 
knowing  that  the  person  to  whom  they  had 
been  talking  was  Mrs.  Lange  herself,  they 
left,  going  down  town.  Later  the  same  eve- 
ning, about  8  o'clock,  they  returned  to  plain- 
tiff's home.  While  they  were  waiting  in  front 
of  the  bouse,  the  automobile  in  question  was 
driven  up  and  Mrs.  Lange  got  into  it  and 
started  to  the  depot.  Defendant's  represent- 
atives followed,  and,  on  the  way  down  there, 
defendant's  evidence  is  that  plaintiff  stopped 
her  car  and  gave  them  a  "good  tongue  lash- 
ing" when  they  demanded  the  car.  Plaintiff 
says  she  asked  them  why  they  followed  her, 
and  that  they  told  her  they  represented  the 
defendant,  and  that,  when  she  asked  them 
if  their  following  ha  had  "anything  to  do 
with  the  car,"  they  said  "No,"  and  that  they 
didn't  want  the  car.  She,  however,  says  they 
also  got  In  the  driveway  at  her  home,  appar- 
ently as  If  to  prevent  the  car  being  driven 
out. 

Plaintiff  denies  that  she  told  defendant's 
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repreaentatlTes  tbat  Mra.  Lange  was  not  at 
home ;  and  her  husband  denies  that  he  tele- 
phoned that  M.  M.  Lange  was  his  dead  broth- 
er'* wife,  or  that  she  had  taken  the  car  and 
tone  to  Minnesota. 

The  petition  charged  that,  In  addition  to 
taking  the  car,  defendant  concealed  it  from 
plalntlflT;  and  plaintiff's  husband  claimed 
that  lie  did  not  learn  what  had  become  of 
it  for  a  week  or  10  days,  but  finally  admitted 
that  he  received  a  letter  from  defendant's  at- 
torneys about  the  21st  of  May,  and  plaintiff 
herself  says  she  got  a  letter  on  May  23,  say- 
ing they  had  taken  it 

[1]  Respondent's  motion  to  dismiss  appeal 
because  of  defects  in  appellant's  brief  la 
wholly  without  merit.  The  statement  is  a 
fairly  impartial  and  comprehensive  state- 
ment, easily  understood,  and  gives  a  reasmi- 
ably  clear  view  of  what  the  case  is  about, 
and  what  is  involved.  We  fail  to  see  wherein 
it  can  be  said  to  violate  the  rule  or  the  stat- 
utes In  regard  to  statements.  Under  the  law 
as  it  now  stands,  the  brief  does  not  have 
to  contain  separate  "assignments  of  error," 
provided  the  errors  complained  of  and  the 
points  Insisted  upon  are  separately  and  suc- 
cinctly set  forth  in  the  "points  and  authori- 
ties" with  the  proper  dtations  relied  upon. 
This  was  done,  and  the  motion  to  dismiss 
must  be  overruled. 

[2]  The  demurrers  to  the  evidence  offered 
by.  plaintiff  should  have  been  sustained.  We 
fail  to  see  wherein  plaintiff  made  any  case  to 
be  submitted  to  the  Jury.  According  to  the 
evidence  in  her  own  behalf,  there  was  a  de- 
fault in  the  payment  of  the  installment  and 
interest  due  on  May  1,  1918,  and  that  default 
was  still  in  force  when  the  car  was  taken. 
Nor  was  there  ever  any  effort  on  plaintiff's 
part  to  pay  the  installment  due  May  1,  1918, 
or  the  debt  thereafter,  when  the  check  for 
$77.22,  sent  long  after  the  default  and  with 
a  condition  attached,  was  not  accepted. 

"After  the  condition  of  payment  in  a  chattel 
mortgage  is  broken,  the  mortgagee  is  entitled 
to  the  possession."  EdmoDston  v.  Jones,  96 
Mo.  App.  83,  91,  69  S.  W.  741,  743. 

"The  mortgagee  does  not  need  the  consent 
of  the  mortgagor  to  take  posseiaion  after  con- 
dition broken.  He  can  take  possession  as  he 
may.  He  can  replevin  the  property.  He  may 
take  It  wherever  be  finds  it.  It  is  his  prop- 
erty." Meyer  Bros.  Drug  Co.  v.  Self,  77  Mo. 
App.  2S4,  293. 

After  condition  ttroken  the  mortgagee  of 
personal  property  is  regarded  as  the  absolnte 


owner,  at  least  for  the  pnrpoae  of  posses- 
sion and  due  foredosnre.  fiobinson  v.  Camp- 
bell, 8  Ma  36S. 

"It  Is  well  settled  that,  after  condition  broken, 
the  legal  title  to  mortgaged  chattels  vesta  in 
the  mortgagee.  The  right  of  the  mortgagee  to 
seize  mortgaged  chattels,  after  condition  bro- 
ken. Is  a  license  ooupled  with  an  interest,  which 
cannot  be  revoked  by  the  mortgagor.  It  is  a 
part  of  the  consideration  of  the  mortgage,  and 
to  allow  the  mortgagor  to  revoke  it  would  be 
a  fraud  upon  the  rights  of  the  mortgagee,  and 
would  very  much  impair  the  value  of  chattel 
mortgages  as  securities.  The  right  to  seize 
carries  with  it,  by  necessary  impUcation,  the 
right  to  do  whatever  is  reasonably  necessary  to 
make  the  seizure — incloding  the  right  to  peace- 
ably enter  upon  the  premises  of  the  mortgagor. 
There  is  one  restriction,  however,  which  the 
law  imposes  upon  this  right  It  must  be  ex- 
ercised without  provoking  a  breach  of  the 
peace."  Willis  v.  Whittla,  82  S.  a  500,  601. 
S02,  64  S.  E.  410. 

[3]  The  fttct  that  previous  installments 
were  accepted  after  they  were  in  default  may- 
be a  waiver  of  the  right  to  declare  the  entire 
indebtedness  due  for  those  defaults,  but  such 
fact  will  not  constitute  a  waiver  aa  to  a  de- 
fault thereafter  which  was  not  waived.  27 
Cyc.  1532,  1533.  See,  also,  Bowens  v.  Ben- 
son, 57  Mo.  26;  Baldrldge  v.  Dawson,  89  Mo. 
App.  527 ;  Connorsvllle  Buggy  Co.  v.  Lowry, 
104  Mo.  App.  186,  77  S.  W.  771.  There  was 
no  question  of  waiver  raised  by  the  pleadings. 

(4]  According  to  plaintiff's  admisalons  as 
to  the  amount  due  and  the  time  for  whidi 
Interest  was  to  be  paid  thereon— 30  days — to- 
gether with  the  provisions  of  the  mortgage  as 
to  what  interest  there  had  to  be  paid,  the 
amount  of  the  check,  $77.22,  was  not  safB- 
dent  to  meet  the  amount  due.  Nor  is  this 
all.  The  check  was  sent  coupled  with  a  con- 
dition, and  was  not  accepted.  It  could  not 
be  regarded  as  payment,  or  as  curing  the  de- 
fault and  restoring  the  status  quo  between 
the  mortgagor  and  mortgagee  based  on  the 
mortgage.  Johnson-Brinkman  Conun.  Co.  t. 
Central  Bank,  116  Mo.  658,  22  S.  W.  813,  88 
Am.  St.  Bep.  615;  Hall  &  Robinson  v.  Mis- 
souri Pac.  R.  Ca,  60  Mo.  App.  179,  183. 

As  we  view  the  case,  the  Judgment  most 
be  reversed.  Hence  it  is  unnecessary  to  no- 
tice the  other  alleged  errors  as  to  the  al- 
lowance of  punitive  damages,  or  in  regard  to 
the  liistructlon& 

The  Judgment  la  reversed. 

All  concur. 
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ORR  V.  RUSSELL  tt  al.    (No.  IS909.) 

(Kansas  dtr  Onut  of  Appeals.    Missouri. 

May  2,  1921.    Rebeariitf  Denied 

Mar  23.  1921.) 

1.  Pleading  «=954— Each  separata  eonnt  mutt 
be  a  complete  statement  of  oause  of  aotlon. 

While  each  separate  count  In  a  petition 
mDst  be  a  separate  complete  statement  of  a 
cause  of  action  within  itself,  and  must  contain 
all  the  facta  necessary  to  constitute  the  cause 
of  action  which  it  asserts,  this  may  be  accam- 
plished  by  appropriate  reference  to  pertinent 
matters  which  hare  been  already  stated. 

2.  Appeal  and  error  ^=>i  170(3)— Pleading  «a» 
406(5) — Defects  In  pleading  disregarded  on 
appeal,  where  anbatantlal  rights  not  alleoted; 
defective  reference  from  one  count  to  an- 
other waived  by  failure  to  object. 

In  an  action  for  commissions  for  real  es- 
tate, where  the  second  count  by  reference 
adopted  all  of  the  allegations  of  the  first  count 
M>  far  as  the  same  were  applicable,  objection 
to  the  sufficiency  of  the  reference  was  waived 
by  defendant's  failure  to  object  to  the  introduc- 
tion of  any  evidence  and  Koing  to  the  trial  on 
the  issues  as  presented  by  the  count,  which 
stated  a  good  cause  of  action,  particularly  in 
view  of  Rev.  St.  1919,  t  1276,  declaring  that 
the  eoorta  shall  in  every  stage  disregard  any 
defects  in  the  pleadings  which  shall  not  affect 
substantial  rights  of  the  parties,  and  no  re- 
versal shall  be  had  by  reason  of  such  defects. 

3.  Pleading  «Z9252(2)— Though  plaintiff  eloct- 
•d  to  go  to  trial  oa  the  second  count,  the  flrat 
count  of  the  petition  did  not  become  an  abaa- 
doaed  pleading. 

Thoogh  plaintiff  elected  to  go  to  trial  on  the 
second  count  of  the  petition,  and  amended  his 
petition  by  interlineations,  the  first  count  was 
act  an  abandoned  pleading,  and  an  instruction 
based  thereon  cannot  be  complained  of. 

4.  Appeal  and  error  «=» 1 033 (5) —Defendants 
eaanot  complain  of  Instruotioa  placing  undue 
burden  on  plaintiff. 

Where  nn  instruction  as  a  prerequisite  to 
recovery  of  comoissions  required  plaintiff  to 
establish  numerous  facta  which  were  stated 
coBJaDCtively,  defendants  cannot  complain  that 
the  instruction  as  a  condition  to  recovery  re- 
qnired  aa  proof  of  consideration  plaintiff's 
promise  to  withhold  action  against  the  vendor 
(nl  company,  on  the  ground  that  soch  element 
was  not  pleaded,  for  that  merely  placed  an 
additional  bordea  on  plaintiff. 

Appeal  from   Circuit  Conrt,  Jackson  Oonn- 
ty;  O.  A.  Lucas,  Judge. 
*Mot  to  be  ofDt^Ily  pablisbed." 

Action  by  John  M.  Orr  against  WllUam 
3.  Russell  and  others  and  C.  C.  Outbier 
and  others.  On  trial  plaintiff  dismissed  as 
to  all  bnt  the  last-named  defendants,  and 
from  a  lodgment  tar  plaintiff  they  appeal. 
Affirmed. 

L.  A.  Lani^blln,  of  Kansas  C!lty,  for  appel- 
lanta. 


Goodwin  (treason  and.Dwlgbt  M.  Smltb, 
both  of  Kansas  City,  tar  respondent. 

ARNOLD,  J.  This  is  an  action  for  com- 
missions growing  out  of  tbe  sale  of  real 
estate. 

In  1917,  William  J.  Russell  and  H.  R.  Pay- 
ton  were  tbe  owners  In  fee  of  80  acres  of 
land,  composing  the  west  hall  of  tbe  original 
town  site  of  Oilton,  Okl.  Tbe  land  was 
thought  to  be  good  property  for  the  develop- 
ment of  oil  and  gas.  The  owners  sold  a 
few  lots,  or  parts  of  lots,  for  building  sites, 
reserving  the  oil,  gas,  and  mineral  rights, 
.which  was  done  pursuant  to  an  agreement 
or  arrangement  between  the  owners. 

Russell  engaged  plaintiff  herein  to  arrange 
for  the  sale  of  lots,  or  otherwise  interest 
capital  in  inveetlng  in  the  enterprise.  Short- 
ly thereafter  Russell  and  Payton  formed  the 
Oilton  Oil  &  Oas  Company,  an  Oklahoma 
corporation,  turning  this  Oilton  property  in- 
to the  company,  Payton  and  Russell  owning 
tbe  larger  amount  of  the  stock.  Russell 
bad  (diarge  of  tbe  sale  of  the  stock  and  en- 
gaged plaintiff  in  tbe  undertaking,  and 
through  him  Russell  and  others  succeeded  In 
selling  $15,000  to  $20,000  worth  of  tbe  stock 
of  the  company.  Plaintiff  then,  through 
Russell,  brought  tbe  company  into  negotia- 
tions with  defendants  C.  0.  Outbier,  G.  G. 
Brinton,  and  George  Stock,  resulting  in  the 
sale  to  them  of  the  property,  then  valued  at 
$100,000.  It  was  for  tbe  commissions  on  this 
sale  that  tbe  present  suit  is  based;  such  serv- 
ices being  placed  at  10  per  cent,  of  tbe  value 
of  the  property. 

Defendants  Oathler,  Brinton,  and  Stock 
previously  had  entered  into  a  trust  agree- 
ment, or  common-law  corporation,  known  aa 
the  Consolidated  Oil  Wells  Company;  they 
being  tbe  trustees  of  said  trust  relation. 
Defendant  Outbier,  by  the  terms  of  the  trust 
agreement,  was  tbe  president,  with  power  to 
pnrchase  and  sell  properties. 

When  negotiations  for  tbe  pnrchase  of  the 
Oilton  Oil  &  Oas  Company's  properties  were 
begun,  plaintiff  informed  defendants  that  he 
would  look  to  them  for  bis  commission  if  tbe 
property  was  transferred  to  them,  or  be 
would  be  compelled  to  institute  proceedings 
at  tbe  outset  to  insure  tbe  payment  to  talm 
of  bis  commission.  As  shown  by  plalntlfTs 
evidence,  Outbier  thai  told  Orr  that  if  he 
(Orr)  would  refrain  from  taking  any  action 
which  would  complicate  or  block  tbe  deal, 
defendants  would  pay  blm  bis  commission 
and  protect  themselves  out  of  tbe  shares  of 
tbe  Consolidated  Oil  Wells  Company  stock 
that  were  to  go  to  tbe  stockholders  of  the 
Oilton  Oil  &  Gas  Company  In  payment  of  tbe 
purchase  price  of  the  land  bi  question. 

March  20,  1919,  Orr,  for  the  consideration 
of  2,500  shares  of  stock  of  tbe  Consolidated 
Oil  Wells  Company,  released  the  Oilton  Oil 
&  Gas  Company  only,  from  further  liability 
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on  hia  commission;  wblcli  said  abarea  were 
not  issued.  Whereupon  Orr  repudiated  the 
Eelease  of  March  20,  1919.  The  sale  and 
transfer  were  consummated  between  the  Oil- 
ton  Oil  &  Oas  Company  and  defendants. 

On  June  17,  1910,  plaintiff  Instituted  suit 
for  said  commission  directed  against  Bus^ 
Bell,  Payton,  Oilton  OH  &  Gas  Company  and 
Outhler,  Brlnton  and  Stock.  Soon  after  the 
institution  of  said  suit  Orr  entered  into  an- 
other agreement  with  Payton  whereby,  in  con- 
sideration of  the  Issuance  to  him  of  2,500 
shares  of  stock  In  the  Consolidated  Oil  Wells 
Company,  he  released  Payton  and  the  Oilton 
Oil  &  Oas  Company  only,  from  any  further 
liability  for  commissions.  Outhler,  Brlnton 
and  stock  were  not  named  in  this  agreement, 
but  the  next  day,  June  18,  1919,  they  en- 
tered Into  a  stipulation  with  plaintiff  where- 
by plaintiff  agreed  to  a  dismissal  of  the  cause 
aa  to  Payton  and  the  Oilton  Oil  &  Gas  Com- 
pany. 

The  petition  alleged  two  causes  of  action 
with  two  counts  In  each,  the  first  count  In 
.each  cause  being  based  on  contract  and  the 
second  on  quantum  meruit  for  the  same  serv- 
ices. During  the  trial  of  the  case  and  on 
motion  plaintiff  elected  to  go  to  trial  on  the 
second  count  of  the  first  cause  of  action,  and 
also  dismissed  as  to  all  defendants  excepting 
O.  O.  Outhler,  G.  G.  Brlnton,  and  George 
Sto(ft.  The  case  then  went  to  trial  on  the 
one  cause  of  action,  to  wit,  to  recover  from 
defendants  reasonable  compensation  for  8erv< 
Ices  rendered  by  plaintiff  In  accordance  with 
the  agreement  between  plaintiff  and  defend- 
ants, resulting  in  a  verdict  for  plaintiff  In 
the  sum  of  $1,500.    Defendants  appealed. 

The  following  Is  a  copy  of  the  petition  upon 
which  the  case  was  submitted  to  the  Jury 
(omitting  the  prayer): 

"Plaintiff  for  his  second  count  against  defend- 
ants, and  each  of  them,  hereby  adopts  and 
makes  a  part  hereof,  as  fully  aa  if  the  same 
were  herein  rewritten  and  incorporated,  each 
and  all  of  the  allegations  in  the  first  count  of 
this  petition,  as  amended  so  far  as  the  same 
are  applicable  hereto,  and  alleges  and  states 
that  the  reasonable  value  of  the  services  therein 
rendered  were  and  are  $15,000;  that  he  made 
demand  for  the  same  in  Jannary,  1919,  and 
subsequent  dates  thereto,  but  that  no  part  of 
said  sum  has  been  paid  by  said  defendants,  or 
any  of  them,  and  that  each  and  all  of  them  are 
indebted  to  this  plaintiff  for  the  full  amount  of 
$15,000,  together  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  January, 
1919." 

Plaintiff  contends  that  the  appeal  ahonid  be 
dismissed  "because  appellants'  brief  contains 
no  statement  of  points,  authorities  and  legal 
propositions  separate  and  apart  from  the 
argument  as  required  by  rules  15  and  16 
[169  8.  W.  xlll,  xlv]  of  this  court,"  and  because 
"it  doea  not  distinctly  and  separately  allege 
the  errors  committed  by  the  inferior  court," 
aa  required  by  rule  17  (169  S.  W.  xlv). 


An  examination  of  the  brief  eomplained  of 
convinces  us  that  It  substantially  complies 
with  the  rules  of  this  court,  and  the  appeal 
will  not  be  dismissed  on  this  ground. 

[1,  2]  Defendants  contend  that  the  refer- 
ence in  aald  second  count,  adopting  "each  and 
all  of  the  allegations  In  the  first  count  of 
this  petition,  as  amended,  as  far  as  the  same 
are  applicable  thereto,"  is  not  sufficient,  and 
argues  that  this  Is  not  an  unequivocal  adop- 
tion of  the  allegations  of  the  first  connt,  but 
leaves  it  to  the  pleader  to  determine  what  al- 
legations are  applicable  and  what  are  not 
In  County  of  Monltean  ex  rel.  t.  Lewis  et 
al.,  123  Mo.  App.  673,  100  S.  W.  1107.  this 
court  held: 

"The  rule  is  that  each  separate  connt  in  a 
petition  must  be  a  complete  statement  of  a 
cause  of  action  within  itself,  that  it  must  con- 
tain all  the  facts  necessary  to  constitute  the 
cause  of  action  which  it  asserts.  rWeber  v. 
■Squier,  51  Mo.  App.  601;  Bliss  on  Code  Plead. 
I  121.]  Bat  this  may  be  accomplished  by  ap- 
propriate reference  therein  to  pertinent  mat- 
ters which  have  been  already  duly  and  fully 
stated  and  which  need  not  be  formally  set 
forth  at  lengtli  in  each  successive  count." 

That  was  done  in  this  petition.  The  peti- 
tion states  a  good  cause  of  action;,  but  if 
there  were  any  defects  therein,  def^idants 
waived  the  same  by  falling  to  object  to  the 
introduction  of  any  evidence,  and  going  to 
trial  upon  the  issnea  presented  by  the  peti- 
tion, upon  the  theory  offered  by  plaintiff.  If 
this  were  not  a  sufficient  answer  to  the  con- 
tention of  defendants,  section  1276,  Rev.  Stat. 
1919,  would  seem  to  settle  the  question  final- 
ly, as  follows:  "The  court  shall,  in  every 
stage  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  Judgment  shall  be 
reversed  or  affected  by  reason  of  muSi  error 
or  defect" 

[3]  Defendants  further  complain  that  the 
court  erred  in  giving  Instruction  D-1  (evi- 
dently meaning  P-1)  for  plaintiff,  because 
plaintiff  dismissed  as  to  defendant  Busaell, 
thereby  abandoning  his  original  petition,  and 
under  the  instruction  was  permitted  to  re- 
cover on  another  cause  of  action  altogether. 

The  record  shows  this  state  of  facts: 
Plaintiff,  by  permission  of  the  conrt,  amend- 
ed his  petition  by  interllneatlini  so  as  to 
charge  defendants  individually,  aa  foUowa: 

"And  as  a  part  of  the  pnrchnse  and  exchange 
price  of  said  property  and  stock  agreed  with 
said  Russell  and  Payton  in  their  individual  and 
official  capacity  as  aforesaid  and  this  plaintiff 
to  pay  this  plaintiff  ten  per  cent,  of  the  pur- 
chase and  exchange  price  of  said  properties." 

The  trial  proceeded  upon  the  pleadings  as 
amended  and  the  first  connt  of  the  petition 
was  not  an  abandoned  pleading.  The  instruc- 
tion complained  of  fairly  presented  to  the 
Jury  the  issues  thus  made,  and  is  not  error. 
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[4]  Defendants  also  claim  that  the  InBtmc- 
tion  Is  faulty  because  it  permits  a  recovery 
if  the  Jury  found  "that  said  trustees  agreed 
-wltb  said  Orr  that  if  be  (Orr)  would  withhold 
filing  suit  or  taking  action  against  the  011- 
ton  Oil  &  Gas  Company  that  would  prevent 
said  sale  being  consummated"  because  there 
Is  no  sudi  allegation  in  the  petition. 

Tbe  petition,  as  amended,  alleges  that  de- 
fendants  did   purchase   and   take  over   the 
property  with  the  knowledge  of  plaintiff's 
claim  for  commission,  as  set  out,  and  as  a 
part   of  the  purchase  price   thereof  agreed 
wltli  plaintiff  and  Bussell  and  Payton  to  pay 
this  plaintiff  10  per  cent,  of  the  purchase  and 
exchange  price  of  said  properties.    In  the  in- 
struction complained  of,  the  various  elements 
of  plaintiff's  cause  are  stated  conjunctively, 
and  tbe  Jury  were  required  to  find  each  fact 
in  bis  favor  before  It  could  return  a  verdict 
for  blm.    The  Instruction  would  have  been 
good  without  requiring  tbe  Jury  to  find  that 
tbe    moving    consideration    of    defendants' 
agreement  to  pay  the  commission  to  plaintiff 
was  his  promise  to  withhold  taking  any  ac- 
tion against  the  Oilton  Oil  &  Oas  Company 
tbat  would  prevent  the  sale  being  consnm- 
mated.    By  requiring  such  finding,  the  court 
placed  upon  plaintiff  an  additional  burden 
that  was  not  strictly  necessary  to  sustain 
his  cause  of  action  under  the  allegatlMis  of 
the  petition;    the  defendants  are  not  prej- 
ndiced  thereby,  and  the  instrnctlon  will  not 
therefore  work  a  reversal. 
The  Judgment  is  affirmed. 
AU  concur. 


FIDELITY  ft  CASUALTY  CO.  OP  NEW 

YORK  V.  KANSAS  CITY  RY8.  CO. 

(No.  14027.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
May  23,  1921.) 

1.  Master  anil  servant  «=3330(l)— Pressmption 
of  liability  raised  by  proof  of  ownsrship  of 
automobile  negligently  driven  by  smployi. 

bi  an  action  against  an  automobile  owner 
for  negligence  of  tbe  driver,  proof  that  at  the 
time  of  the  collision  the  defendant  was  the  own- 
er of  the  antomobile,  and  that  tbe  driver  was 
in  its  employ,  creates  the  presumption  that  the 
driver  at  such  time  was  acting  in  the  line  of 
bis  employment,  bat  such  presumption  may  be 
overcome  by  evidence  of  facta  showing  the 
contrary. 

2.  Evidence  «» 1 0(3)— No  Jadlolal  notice  of 
dty  streets. 

Courts  do  not  take  Judicial  notice  of  the 
streets  of  a  city,  of  their  direction,  or  relation 
to  each  other. 

S.  Master  and  servant  «s>332  (2)— Automobile 
owner's  rasponslMllty  lor  ohaaffenr's  ncglU 
genoB  held  for  Jury. 
In  an  action  against  an  automohUe  owner 

tor  negligence  of  chauffeur,  where  there  was 


evidence  that  it  was  the  chauffeur's  duty  after 
making  certain  trip  to  take  the  automobile  back 
to  the  garage,  that  he  started  out  with  tbe  pur- 
pose of  stopping  for  his  dinner  on  the  way  to 
the  garage,  and  tbat  the  accident  happened 
while  on  such  trip,  but  where  there  was  no  evi- 
dence  that  the  place  of  the  colbsion  was  not 
upon  the  direct  route  to  the  garage,  refusal  to 
direct  verdict  for  owner  on  ground  tbat  chauf- 
feur was  not  acting  in  the  line  of  employment 
at  time  of  collision  held  proper. 

4.  Master  and  servant  «=a332(2)— Chauffeur's 
departure  from  scope  of  employment  for  Jury. 

Where  it  was  chauSenr's  duty  to  take  au- 
tomobile to  the  garage,  a  sligbt  dejriation  from 
the  direct  route  for  tbe  driver's  benefit  would 
be  a  mere  incident,  and  not  necessarily  out  of 
tbe  line  of  his  duty  to  his  employer,  but  wheth- 
er the  servant  thereby  departed  from  the  scope 
of  employment  would  depend  upon  the  degree 
of  deviation  and  all  the  attending  circumstances, 
and  would  be  a  question  for  tbe  jury  unless  the 
degree  of  deviation  is  so  marked  and  unusual 
as  to  authorize  court  to  declare  as  a  matter  of 
law  that  driver  had  departed  from  scope  of  em- 
ployment, or  so  shght  as  to  suthorize  court  to 
declare  that  servant  was  still  executing  the  mas- 
ter's business. 

5.  Municipal  corporations  #=3706 (8)— Instrnc- 
tlon making  operation  of  automobile  at  ex- 
cessive rate  of  speed  In  violation  of  ordinance 
negligence  held  not  supported  by  evidence. 

In  action  for  negligence  of  automobile  driv- 
er, where  there  was  no  evidence  as  to  the  speed 
at  which  tbe  automobile  was  driven  prior  to  its 
reaching  a  point  125  feet  distant  from  the  point 
of  collision,  instruction  that  an  ordinance  made 
It  unlawful  to  drive  an  automobile  at  a  greater 
rate  of  speed  than  20  miles  an  hour,  and  that 
the  driving  of  automobile  at  a  greater  rate  of 
speed  constituted  negligence,  held  erroneous, 
notwithstanding  evidence  that  automobile  was 
traveling  at  a  rate  of  speed  in  excess  of  20 
miles  per  hour  just  prior  to  the  collision,  where, 
under  such  ordinance,  such  rate  of  speed,  to 
constitute  presumptive  evidence  of  negligence, 
must  have  been  continued  for  a  distance  of  200 
feet 

6.  Appeal  and  error  «s>882(  1 2)— Defendant's 
requested  Instruction  on  burden  of  proof  held 
not  to  adopt  plaintiff's  Instruction. 

Defendant  by  requesting  instruction  that 
the  burden  of  proof  was  on  plaintiff  to  prove 
that  defendant  was  guilty  of  negligence  "as  sub- 
mitted to  you  in  these  instructions,"  and  "where 
defined  in  these  instructions,"  did  not  adopt 
plaintiff's  instruction  on  negligence  so  as  to  be 
precluded  from  complaining  thereof. 

Appeal  from  CJlrcult  Court,  Jackson  Coun- 
ty;   Thomas  B.  Buckner,  Judge. 

Suit  by  the  Fidelity  ft  Casualty  Company 
of  New  York  against  the  Kansas  -City  Bail- 
ways  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Beversed  and  remanded. 

Cbas.  N.  Sadler,  John  E.  (Tonnors  and  E. 
E.  Ball,  all  of  Kansas  City,  for  appellant. 
BoUln  E.  Talbert,  J.  C.  Bosenberger,  and 
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W.  O.  Butts,  all  of  Kansas  City,  for  respond- 
ent 

BLAND,  J.  This  is  a  suit  for  damages  to 
an  automobile.  There  was  a  verdict  and 
Judgment  for  plaintiff  in  tbe  sum  of  $404.96 
and  defendant  has  appealed. 

The  facts  show  that  on  April  18,  1918,  an 
antomobile  driven  by  one  SteflTey  who  was 
in  the  general  employment  of  the  defendant 
as  a  chauffeur  collided  with  an  antomobile 
owned  and  being  driven  west  by  one  J.  Cobn 
on  the  north  side  of  Fifteenth  street,  a  street 
running  east  and  west  in  Kansas  City,  Mo. 
At  the  time  of  the  collision  Steffey  was  driv- 
ing at  a  high  rate  of  speed  on  the  north  and 
wrong  side  of  said  street,  in  an  opposite  dl- 
'  rection   to   Cohn. 

Steffey  on  the  morning  of  the  day  in  ques- 
tion, was  called  to  defendant's  office  at  Fif- 
teenth street  and  Grand  avenue,  in  Kansas 
City,  Mo.,  and  was  directed  to  bring  defend- 
ant's automobile  which  was  in  defendant's 
garage  at  Thirty-First  and  Cherry  streets  in 
said  city,  to  that  office.  Steffey  drove  the 
car  to  defendant's  office,  where  he  called  for 
defendant's  paymaster  and  took  him  to  Sec- 
ond street  and  Grand  avenue.  After  waiting 
at  the  latter  place  for  the  paymaster  to  finish 
paying  the  men,  Steffey  took  him  back  to 
the  ofiSce  at  Fifteenth  and  Grand,  where  the 
paymaster  was  discharged.  It  was  Steffey's 
dnty  to  take  the  car  back  to  the  garage  at 
Thirty-First  and  Cherry'  streets  but  he  start- 
ed out  Fifteenth  street  for  the  purpose  of 
stopping  for  bis  dinner  on  his  way  to  the 
garage.  When  he  reached  a  point  about  60 
feet  west  of  Vine  street,  a  street  running  north 
and  south,  and  Intersecting  at'  right  angles 
Fifteenth  street,  he  was  driving  on  the  west- 
bound car  track,  and  came  alongside  of  a 
truck  which  was  to  the  south,  and  going 
somewhat  slower  In  the  same  direction.  The 
driver  of  the  truck  indicated  that  he  was 
going  to  make  a  left-hand  turn  into  Vine 
street  Steffey  was  going  too  fast  to  stop, 
and  testified  that  in  order  to  keep  from  strik- 
ing the  truck  as  it  made  the  turn,  he  speeded 
up  his  car  and  turned  it  toward  the  north, 
in  order  to  go  around  the  truck.  He  collided 
with  Cohn's  automobile  before  he  was  able 
to  return  to  the  middle  or  south  side  of  the 
street  The  accident  happened  26  feet  east 
of  Vine  street  which  was  SO  feet  wide.  Stef- 
fey testified  that  he  was  going  at  the  rate 
of  15  to  18  miles  per  hour,  but  plaintiff's  tes- 
timony shows  that  he  was  going  at  the  rate 
of  from  20  to  SO  miles  per  hour.  Cohn's 
automobile  was  materially  damaged.  After 
the  accident  Cohn  assigned  to  plaintiff,  who 
had  a  policy  of  insurance  upon  the  car,  all 
his  right  to  any  cause  of  action  that  be  might 
have  against  the  defendant 

There  are  a  number  of  spedflc  allegations 
of  negligence  in  the  petition,  one  of  wliich  la 


founded  on  ordinance  No.  S8759  of  Kansas 
City,  section  26  of  yrhldb  is  pleaded  In  the 
petition.  Said  section  provides  that  every 
person  operating  a  motor  vehicle  "shall  drive 
the  same  in  a  careful  and  prudent  manner, 
and  at  a  rate  of  speed  that  shall  not  endan- 
ger the  property  of  another  or  the  life  or 
limb  of  any  person  or  persons,  provided  tbat 
driving  in  excess"  of  20  miles  i>er  hour  at 
the  place  of  the  collision  "for  a  distance  of 
more  than  two  hundred  feet  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate  of 
speed  which  is  not  careful  and  prudent." 

[1]  Defendant's  first  point  is  that  its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained, for  the  reafson  tbat  there  was  a  total 
failure  of  proof  that  Steffey  was  acting  for 
the  defendant,  and  within  the  scope  of  his 
employment,  at  the  time  of  the  collision. 
Plaintiff  made  out  a  prima  facie  case  by 
showing  that  the  automobile,  at  the  time  of 
the  collision,  was  the  property  of  defendant 
and  that  Steffey  was  in  its  employ,  such  facts 
raising  the  presumption  that  Steffey  was  act- 
ing in  the  line  of  his  employment,  wtaicb  pre- 
sumption would  take  flight  on  the  appear- 
ance in  evidence  of  facts  showing  the  con- 
trary. Guthrie  v.  Holmes,  272  Mo.  215,  236, 
198  S.  W.  864,  Ann.  Cas.  1918D,  1123 ;  Glass- 
man  V.  Harry,  182  Mo.  App.  304,  170  S.  W. 
403;  Shamp  v.  Lambert  142  Mo.  App.  C67, 
121  S.  W.  770.  The  question  then  presents 
itself  as  to  whether  this  presumption  in  favor 
of  plaintiff  has  been  overcome. 

[2-4]  The  evidence  shows  that  It  was  the 
intention  of  Steffey  to  stop  for  his  dinner  on 
his  way  to  the  garage.  Courts  do  not  take 
judicial  notice  of  the  streets  of  a  dty,  their 
direction,  or  their  relation  to  each  other. 
Breckinridge  v.  Amer.  Central  Ins.  Co.,  87 
Mo.  62;  Vonkey  v.  City  of  St  Louis,  219 
Mo.  87,  117  S.  W.  733.  There  is  nothing  in 
the  record  to  show  that  the  place  of  the  col- 
lision was  not  upon  the  direct  route  from 
defendant's  office  at  Fifteenth  street  and 
Grand  avenue  to  its  garage  at  Thirty-First 
and  Cherry  streets.  Nothing  appears  to  In- 
dicate that  at  the  time  of  the  collision  there 
was  anything  more  than  an  unexecuted  in- 
tention on  Steffey's  part  to  deviate  from  that 
route  for  the  purpose  of  going  to  his  dinner. 
The  intention  to  deviate  being  unexecuted, 
and  not  yet  having  become  operative,  it  might 
be  said  that  at  the  time  of  the  collision  the 
automobile  was  being  used  in  the  business  of 
defendant  Fitzgerald  v.  Boston  &  Northern 
Ry.  Co.,  214  Mass.  435,  101  N.  E.  1085.  But 
assuming  that  there  was  an  executed  inten- 
tion on  the  part  of  Steffey  to  deviate,  a  slight 
deviation  from  the  direct  route  for  the  benefit 
of  the  driver  would  be  a  more  incident  and 
not  necessarily  out  of  the  line  of  his  duty  "to 
his  employer.  From  the  evidence  now  before 
us  there  api>ears  nothing  otherwise  than 
that  the  deviation,  U  any,  was  merely  in- 
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ddental,  and  was  not  sndi  as  to  take  tlie 
driver  oatslde  ot  the  scope  of  bis  employ- 
ment. 

Wbether  the  serrant  bas  departed  from 
the  scope  of  bis  employment  would  depend 
npon  the  degree  of  deviation,  and  all  tbe 
attending  drcumstances.  In  some  cases  tbe 
deviation  might  be  so  slight  as  to  authorize 
tbe  court,  as  a  matter  of  law,  to  declare  that 
tbe  servant  Is  still  executing,  the  master's 
bosiness.  Where  tbe  decree  of  deviation  is 
marked  and  unusual,  such  as  where  tbe 
chauCFenr  takes  his  employer's  car  on  a  frolic 
of  his  own,  or  on  a  "joy  ride,"  tbe  court,  as 
a  matter  of  law,  would  declare  that  he  has 
departed  from  the  scope  of  bis  employment, 
such  as  was  done  in  the  case  of  Guthrie  v. 
Holmes,  supra.  Tbe  cases  falling  between 
these  extremes  will  be  regarded  as  involving 
a  question  of  fact  to  be  left  to  the  Jury. 
Defendant  should  be  well  satisfied  in  this 
case,  under  tbe  facts  as  they  now  appear, 
that  the  matter  of  whether  Steffey  was  act- 
ing within  the  scope  of  his  employment  was 
left  to  tbe  Jury.  Slotbower  v.  Clark,  191  Mo. 
App.  105, 179  S.  W.  55 ;  Krzlkowsky  v.  Sper- 
Tlng,  107  ni.  App.  493;  Ritchie  v.  Waller,  63 
Conn.  156,  28  Atl.  29,  27  L.  R.  A.  161,  38  Am. 
St.  Rep.  361;  20  Enc.  of  Law  [2d  Ed.]  p. 
166;  26  Cyc.  p.  1536;  Whatman  v.  Pearson, 
3  Law  Rep.  Common  Pleas  Cases,  422. 

Complaint  is  made  of  plaintiff's  instmc- 
tlon  No.  2,  which  told  the  Jury  that  at  the 
time  of  the  coUisioa  an  ordinance  was  in 
force  in  Kansas  City  making  it  unlawful 
for  any  person  to  drive  an  automobile  at  a 
greater  rate  of  speed  than  20  miles  per  boar 
upon  tbe  streets  of  tbe  dty;  that  if  tbey 
found  that  defendant's  car  was  being  driven 
npon  "Fifteenth  street  in  Kansas  City  at  a 
greater  rate  of  speed  than  twenty  miles 
per  hour,  •  •  •  then  such  acts  •  •  • 
constituted  negligence,"  and  their  verdict 
should  be  for  plaintiff.  Defendant  contends 
that  the  ordinance  says  that  tbe  operation 
of  an  antomoblle  in  excess  of  20  miles  per 
boor  at  tbe  place  of  collision  is  presumptive 
negligence  only  if  it  is  oi)erated  at  such  a 
rate  of  speed  for  a  distance  of  two  hundred 
feet  or  more,  and  that  the  ordinance  does  not 
^ovlde  that  tbe  operation  of  an  antomoblle 
at  a  greater  rate  of  speed  than  20  miles  per 
honr  even  for  that  distance  shall  conclusively 
be  deemed  to  be  negligent,  bat  only  presump- 
tive negligence. 

Plaintiff  attempts  to  answer  this  contention 
by  calling  oar  attention  to  the  fact  that 
there  is  no  excuse  offered  by  tbe  defendant 
to  Jostlf^  tbe  conduct  of  Steffey  in  driving 
at  a  greater  rate  of  speed  than  20  miles  per 
hoar;  that  defendant  contented  itsdf  by  at- 
tempting to  show  that  Bteffey  was  driving 
It  less  than  that  rate  of  speed ;  that,  there 
being  no  evidence  of  Justification,  the  court 
vat  ri^t  In  tdllnc  tbe  Jury  that  U  tbey 


believed  tbe  driver  exceeded  20  miles  per 
boor,  the  limit  spedfled  in  tbe  ordinance,  bis 
conduct  was  negligent.  Plaintiff  cites  In 
support  of  tbls  contention  lonng  v.  Dunlap, 
195  Mo.  App.  119,  190  8.  W.  1041,  1044. 

[6]  However,  plaintiff  attempts  to  make  no 
answer  to  the  claim  that  tbe  ordinance  does 
not  make  a  speed  of  20  miles  iter  hour  pre- 
sumptive evidence  where  it  is  not  shown  that 
such  rate  of  speed  was  continued  for  a  dis- 
tance of  200  feet  Plaintiffs  evidence  shows 
that  defendant's  automobile  was  traveling 
at  a  rate  of  speed  in  excess  of  20  miles  per 
hour  Just  prior  to  tb^  collision,  but  there  is 
no  evidence  on  either  side  as  to  what  speed 
defendant's  automobile  was  traveling  .prior  to 
Its  reaching  a  point  125  feet  distant  from  tbe 
point  of  collision.  Some  time  after  reaching 
tbe  point  first  mentioned,  defendant's  auto- 
mobile was  speeded  up.  So  there  was  no 
evidence  tending  to  show  even  that  defend- 
ant's automobile  during  tbe  last  125  feet  of 
Its  journey  was  proceeding  at  the  same  rate 
of  speed  that  it  was  at  the  time  plaintiff's 
evidence  shows  that  it  was  going  at  a  greater 
rate  than  20  miles  per  hour.  We  think  there 
is  no  question  but  that  tbe  instraction  was 
erroneous. 

However,  plaintiff  contends  that  defend- 
ant, by  its  instruction  No.  10  adopted  plain- 
tifTs  instructions,  and  that  the  error.  If  any, 
was  common  to  both  plaintiff  and  defendant 
Defendant's  instraction  No.  10  reads  as  fol- 
lows: 

"Tbe  conrt  Instracts  the  Jury  that  the  bur- 
den of  proof  is  on  the  plalntiCF  to  prove  to  your 
satisfaction  by  tbe  preponderance  or  greater 
weight  ot  the  credible  testimony  that  the  de- 
fendant was  guilty  of  negligence  as  submitted 
to  you  in  these  InstructionB,  and  this  burden  of 
proof  continues  and  abides  with  the  plaintiff 
throughout  the  entire,  trial;  and  unless  you 
believe  and  find  from  the  evidence  in  the  case 
that  the  plaintiff  has  proved  by  a  preponderance 
of  the  credible  testimony  to  your  Batisfaction 
that  the  defendant  was  guilty  of  negligence,  as 
defined  in  these  instructions,  and  that  such  neg- 
ligence was  the  direct  and  proximate  cause  ot 
the  Injuries  complained  of,  then  your  verdict 
must  be  for  the  defendant" 

Defendant's  instraction  No.  11  Is  as  fol- 
lows: 

"By  negligence  as  ased  in  the  instructions  of 
the  court  is  meant  a  failure  to  use  ordinary 
care.  Ordinary  care  is  such  care  as  an  ordi- 
narily prudent  person  would  ezerdse  under  the 
same  or  similar  drcumstances." 

Defendant's  instraction  No.  4  tells  the  Jury 
that  if  they  bdleve  that  the  driver  of  de- 
foidant's  automobile  was  in  the  exercise  of 
ordinary  care,  and  that  Cobn  was  negligent 
as  defined  in  other  instrnctlons,  their  verdict 
should  be  for  the  defendant.  Defendant's  in- 
struction No.  8  tells  the  Jury  that  if  the  col- 
lision was  the  result  of  a  mere  acddent  wltii- 
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ont  the  fault  of  negligence  of  any  one,  their 
▼erdlct  should  be  for  the  defendant,  and  then 
defines  "acddent." 

[6]  It  appears  that  defendant's  Instmctlon 
No.  10  covers  merely  the  bnrden  of  proof. 
It  was  the  Intention  of  the  defendant  In  glr- 
ing  It  to  tell  the  Jury  what  that  bnrden  con- 
sisted of.  In  directing  the  attention  of  the 
jnry  to  the  burden  of  proof,  defendant  told 
them  that  the  burden  of  proof  was  on  plain- 
tiff to  establish  by  the  preponderance  of  the 
credible  testimony  that  defendant  was  guilty 
of  negligence  as  submitted  to  them  by  the 
instructions,  and  that  tbey  mast  find  that 
plaintiff  bad  proved  by  the  preponderance  Of 
the  testimony  that  defendant  was  guilty  of 
negligence  as  defined  In  the  Instructions  be- 
fore they  could  return  a  verdict  for  plaintiff. 

It  does  not  appear  that  It  was  the  intention 
of  defendant  to  adopt  plaintUTs  instructions, 
but  to  have  the  court  define  the  bnrden  of 
proof,  and  to  confine  the  Jury,  in  reference 
to  the  bnrden  of  proof  in  relation  to  the  Is- 
sues of  negligence,  to  the  evidence  Introduc- 
ed and  the  Instructtons  of  the  court.  Of 
course  it  would  have  been  the  duty  of  the 
Jnry  to  consider  only  the  evidence  and  in- 
structions of  the  court,  regardless  of  defend- 
ant's Instruction  No.  10,  so  that  the  instruc- 
tion In  that  regard  added  nothing  to  the 
case.  This  is  not  a  case  where  the  defendant, 
in  one  of  Its  Instructions,  referred  to  some 
definition  in  another  Instruction,  and  that 
definition  was  not  contained  in  any  of  de- 
fendant's instructions,  but  was  contained  in 
plaintiff's  instruction  and  was  a  wrong  defini- 
tion, such  as  was  assumed  In  the  case  of 
Qulnn  v.  A.,  T.  &  8.  F.  By.  Co.  (Mo.  App.) 
193  S.  W.  933;  nor  Is  It  a  case  where  de- 
fendant's negligence  was  submitted  to  the 
Jury  In  plaintiff's  Instruction  alone,  and  de- 
fmdant  adopted  plalntlCTs  manner  of  sub- 
mission, or  referred  in  terms  to  an  instruc- 
tion or  Instructions  of  plaintiff.  It  is  not 
apparent  that  defendant,  in  asking  its  in- 
struction No.  10,  Intended  to  adopt  plaintiff's 
instmctlon  as  Its  own. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 

All  concur. 


BALDWIN  V.  KANSAS  CITY  RYS.  CO. 
(No.  13877.) 

(EUmsas  City  Court  of  Appeals.     Missouri. 

May  2,  1921.    Rebeariug  Denied 

May  23,  1921.) 

I.  Negligence  «=»l  I7--Contrlbatory  negligenoe 
must  be  pleaded. 
Where  contributory  negligence  is  not  plead- 
ed as  a  defense,  defendant  has  ao  right  to  liave 
that  issue  submitted. 


2.  Damage*  «s>l58(3)— lnjary  to  wonai's  p«l' 
vio  orgaas  and  ooMaqueaces  tharaof  •■IB- 
olently  plaadnd. 

In  husband's  action  for  Iom  of  bis  wife's 
society  and  services,  petition  alleging  injury  to 
her  pelvic  organs,  its  effect  on  her  health,  etc, 
heUt  sufficient  pleading  to  render  admissible  tes- 
timony of  her  fainting  spells,  irritability,  ina- 
bility for  the  sexual  relations,  condition  of  nter- 
ns,  melancholy  conditions,  and  Inability  to  walk. 

3.  Trial  <8=>256(I3)— More  llmltad  Instruction, 
If  desired,  must  be  asked  for. 

Defendant,  by  failing  to  asl;  a  more  limited 
Instruction  on  the  question  of  damages,  thereby 
waived  any  generality  in  the  instruction  given. 

4k  Trial  «S92I9>— Instmotlon   need   not   define 
meaning  of  "society,  assistance,  and  domestic 
sM-vioes,"  where  evidence  Indicates  their  mean- 
ing. 
In  a  husband's  action  for  loss  of  his  wife's 
"society,  assistance,  and  domestic  services,"  it 
was  unnecessary  that  an  instruction  define  these 
terms,  as  they  were  not  used  in  a  technical 
sense,  and  the   evidence  advised  the  jury   of 
their  meaning. 

5.  Damages  «=399— Hosband  and  wife  9=>209 
(3)— Husband  entitled  to  damages  for   loss 

of  wife's  society  and  servioes,  without  di- 

root  proof  of  value  thereof. 
The  husband  Is  entitled,  as  a  matter  of  law, 
to  the  society  and  services  of  bis  wife,  although 
the  family  may  be  in  such  circumstances  as  to 
eliminate  the  necessity  of  the  performance  of 
manual  labor  by  the  wife;  and  any  negligent 
act  of  another  that  would  deprive  the  husband 
of  this  right  Is  an  Unwarrantable  invasion 
thereof,  for  which  damages  are  recoverable 
without  direct  proof  of  value,  being  inferable 
by  the  jury  from  the  fact  of  loss  of  society. 

6.  Carriers  4=>287 (5)— However  long  a  stop 
may  bo,  street  car  mast  not  be  started  with- 
out looking  to  situation  of  pastangare  board- 
lag  sams. 

A  street  car  should  not  be  started  merely 
because  a  sufBcient  length  of  time  has  elapsed 
to  permit  a  passenger  and  those  in  front  of  her 
to  board  the  car  safely,  for,  however  long  a 
stop  may  be,  due  care  requires  that  a  conduc- 
tor shoidd  look  to  his  car  i>efore  signaling  to 
start. 

7.  Damages  «=9l58(3)— Husband  and  wife  (S=> 
209(3}— Husband  entitled  to  damages  for  loss 
of  "consortium";  loss  of  wife's  sexnal  ability 
admissible  under  general  pleadiag  of  loss  of 
oonsortlnm. 

The  right  of  consortium  is  the  right,  grow- 
ing out  of  the  marital  relation,  which  the  hus- 
band and  wife  have  each  to  enjoy  the  society 
and  companionship  of  the  other;  and  a  husband, 
suing  for  injuries  to  his  wife,  is  entitled  to  be 
paid  for  his  loss  of  conjugal  fellowship,  the 
society  and  affection  expressed  in  the  word 
"consortium,"  and  under  a  pleading  of  such 
loss  evidence  of  the  wife's  inability  to  perform 
the  sexual  act  is  admissible. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consor- 
tium.] 
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t.  AppMl  aad  error  «s»232(2)— ObjMtiou  t* 
•vidnca,  Bvt  made  ImIow,  aot  oouidered. 
App«Ilaiit  may  not  be  heard  on  appeal  to  ob* 
Jed  to  the  admission  of  evidence  on  new  or 
ether  iroiuidB  than  those  stated  below. 

•.  Damage*  9=3158(3)  —  Teetlmony  of  wife's 
falattag  spells  held  adiiHsslMe. 

In  husband's  action  for  injuries  to  his  wife, 
testimony  as  to  her  fainting  spells  Jiekt  prop- 
erly admitted  as  tending  to  prove  allegationa 
of  the  petition  as  to  her  nervous  condition. 

10.  Evidence  9=3509— Expert  physicians  eonid 
give  opinions  as  to  wife's  Injuries. 

In  husband's  action  for  injuries  to  his  wife, 
physidsns,  who  were  qualified  as  experts,  could, 
«8  BQch,  ^ve  their  opinions  or  conclusions  as 
to  the  natare  and  effect  of  conditions  found. 

11.  Damages  9=»I33— $5,000  for  Injuries  rea> 
deriag  plaintiff's  wife  an  Invalid  held  not  ex- 
cessive. 

In  husband's  action  for  injuries  to  his  wife, 
s  verdict  of  |6,00O  held  not  excessive;  the  wife 
having  l>een  rendered  a  permanent  invalid  by 
injury  to  her  pelvic  organs  and  too  weak  to  un- 
dergo an  operation  to  obtain  relief. 

Appeal  from  Circuit  Court,  Jackson  Coodt 
ty;  Allen  G.  Southern,  Judge. 
"Not  to  be  officially  publinbed." 

Action  by  Lee  K.  Baldwin  against  tbe  Kan- 
sas City  Ballways  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

R.  J.  HIgglna,  of  KanaaB  CSty,  Kan.,  and 
Chas.  N.  Sadler  and  B.  £.  Ball,  both  of  Kan- 
sas City,  Mo.,  for  appeQant 

T.  J.  Madden  and  Harry  R.  Freeman,  both 
of  Kansas  City,  Mo.,  for  respondent. 

ABNOLD,  J.  This  Is  a  salt  by  a  husband 
fbr  loss  of  society  and  domestic  services  of 
his  wife  on  account  of  Injuries  sustained  by 
her  due  to  alleged  negligence  of  defendant 
Trial  In  tbe  ctrcnit  court  resulted  in  a  verdict 
and  Judgment  for  plaintiff  in  the  sum  of 
IS.OOO.    Defendant  appealed. 

Plalntiirs  evidence  shows  that  on  Novem- 
ber 30,  1916,  Annie  Baldwin,  the  vrife  of 
plaintiff,  attempted  to  board  one  of  defend- 
ant's south-bound  Woodland  Avenue  street 
cars  on  Main  street,  Just  north  of  Thirteenth 
street.  In  Kansas  City.  The  car  had  stopped 
tt  the  usual  place  for  receiving  and  dlscbarg- 
tog  passengers,  and  there  were  several  per- 
sons waiting  to  board  the  car  at  that  point. 
Mrs.  Baldwin  was  the  third  person  to  at- 
tempt to  enter  the  car.  It  was  a  pay-as-you- 
enter  car,  the  rear  vestibule  being  s^arated 
into  two  parts,  the  rear  one  for  entrance  and 
the  other  fbr  exit  of  passengers,  tbe  two  parts 
being  separated  by  an  iron  rod  or  stanchion 
•t  the  8t^)S.  The  conductor  stood  with  his 
back  against  the  rear  wall  of  the  vestibule, 
fachig  the  front  of  the  car,  and  hy  means  of 


a  lever,  without  leaving  his  position,  could 
open  and  close  the  doors  to  the  places  of  en- 
trance and  exit.  The  seats  In  the  car  were 
occulted,  or  practically  so,  but  there  was 
ample  room  Inside  for  the  reception  of  per- 
sons waiting  at  the  stopi^g  place.  Mrs. 
Baldwin  followed  Immediately  the  two  per- 
sons who  preceded  her  onto  the  car,  placed 
her  right  foot  on  the  step,  took  hold  of  the 
iron  rod  or  standilon,  and,  placing  her  full 
weight  on  the  step,  raised  her  left  foot  from 
the  pavement  In  the  act  of  lifting  it  on  to 
the  step,  when  the  car,  without  the  door  be- 
ing closed  or  any  warning  given,  was  quickly 
started  forward  and  went  on  its  way.  The 
forward  movemoit  of  the  car  caused  plain- 
tiff's wife  to  lose  her  balance,  her  Ixxly  sank 
down,  and  her  left  foot  dragged  on  the  pave- 
ment. 

After  the  car  had  nm  a  sbwt  distance^  the 
woman  clinging  to  It  In  this  manner,  her 
right  foot  slipped  off  the  step,  her  body  swung 
around,  so  that  her  face  was  to  the  rear, 
and  her  hand  slliv)ed  down  the  rod,  allowing 
the  lower  portion  of  her  body  to  drag  along 
on  the  pavement,  a  distance  of  40  to  45  feet 
farther,  when  her  hold  with  her  right  hand 
gave  way,  and  she  was  precipitated  to  the 
pavement  upon  her  back,  with  her  feet  to 
the  rear,  at  a  point  80  to  85  feet  from  where 
tbe  car  first  stopped. 

The  defendant  offered  some  testimony  to 
the  effect  that  the  woman  boarded  the  car 
after  It  was  started,  looked  around,  and,  on 
discovering  that  her  husband  was  not  on  the 
car,  attempted  to  alight,  fell,  and  was  Injur- 
ed. There  was,  however,  proof  by  disinter- 
ested bystanders  that  the  matter  occurred 
as  hereinabove  stated,  and  we.  must  accept 
that  version  which  the  jury  by  their  verdict 
found  to  be  the  true  one.  Defendant  urges 
that  plaintiff's  version  of  how  the  accident 
occurred  is  so  at  variance  with  well-known 
physical  laws  and  common  experience  as  to 
Justify  us  In  rejecting  it.  We  see  nothing 
Incompatible  with  natural  laws  or  physics  In 
plaintiff's  version  of  the  occurrence,  and 
therefore  conclude  that  defendant's  position 
relative  thereto  is  wholly  untenable. 

The'  petition  charges  negligence  In  the  pre- 
mature starting  of  the  car,  and  pleads  the 
resulting  injuries  In  detail.  Including  the 
charge  that — 

"As  a  direct  result  of  said  injuries  and  condi- 
tions resulting  therefrom  plaintiff  has  lost  and 
been  injured  in  the  enjoyment  of  the  society,  as- 
sistance, and  services  of  his  wife,  including  that 
of  the  marriage  relations,  and  she  has  had  to 
have  care,  nursing,  and  medical  treatment,  and 
will  continne  to  require  same  In  the  future." 

Defendant's  answer  is  a  general  denial. 

Counsel  for  defendant  complain  that  the 
trial  court  erred  In  giving  Instruction  No.  1 
for  plaintiff,  and  argue  that,  under  said  in- 
struction— 
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"Bren  thonch  th«  pUdntUTs  wife  wm  not  at- 
tMBptint  to  board  the  car  when  the  riKDal  to 
■tart  Bane  was  (iTen,  and  attempted  to  board 
it  afterward,  and  while  it  waa  yet  standing  atill, 
under  tliat  inetruction  plaintiif  would  hare  a 
right  to  recoyer." 

^nie  proof  la  ample  that  the  signal  to  start 
was  not  given  until  Mrs.  Baldwin  was  in  the 
act  of  entering  the  car  and  the  case  of  Qulnn 
V.  Railway,  218  Mo.  5«.  118  8.  W.  46,  cited  by 
defendant  is  not  in  point  The  instmction 
required  the  Jury  to  find  that  plaintiff's  wife 
was  in  the  act  of  boarding  the  ear  "while  it 
was  standing." 

[1]  Further  defendant  complains  that  in- 
struction No.  1  offends  because  it  "failed  to 
require  plaintiff  to  exercise  ordinary  care  fw 
his  wife's  safety."  This  contention  is  not 
well  taken  for  the  reason  that  contributory 
negligence  is  not  pleaded  as  a  defense,  and 
defendant  bad  no  right,  therefore,  to  have 
that  issue  submitted.  Meily  ▼.  Railroad,  215 
Mo.  667,  114  8.  W.  1013;  Boesel  v.  Wells- 
Fargo  &  Co.,  260  Mo.  463, 169  8.  W.  110 ;  Les- 
ter V.  United  Rys.  Co.,  219  S.  W.  666. 

Instruction  Na  1  is  further  criticized  "be- 
cause not  based  upon  the  testimony  and  the 
pleaded  cause."  The  evidence  abundantly 
sustains  the  charge  in  the  petition  of  the  pre- 
mature starting  of  the  car  while  plalntilTs 
wife  was  in  the  act  of  boarding  same.  There 
was  DO  variance  between  the  proof  and  the 
submission.  Baldwin  v.  K.  a  Ry&  Co.,  214 
8.  W.  274. 

[2]  Error  is  also  charged  in  instruction  No. 
2,  asked  by  plaintiff  and  given  by  the  court, 
for  the  reason  that  it  permits  the  Jury  to 
take  Into  consideration  the  testimony  of 
fainting  spells.  Irritability,  Inability  for  the 
sexual  relations,  condition  of  uterus,  melan- 
choly conditions,  and  inability  to  walk,  claim- 
ing that  same  were  not  pleaded,  and  that  tes- 
timony relating  thereto  was  erroneously  ad- 
mitted. It  was  speclBcally  alleged  in  the 
petition  that — 

"As  a  result  of  said  injnrlei  plaintiff's  wife 
was  rendfrc-d  InseDsitite  and  unconseious,  and 
wholly  unable  to  walk  or  move,  or  to  use  any 
parts  or  orirans  of  her  body,  head,  or  limbs. 
Iler  nervous  system  and  mental  faculties  were 
disorganized  and  df ranged;  she  has  suffered 
from  inBammation  of  aud  hemorrhages  from 
the  bowels,  kidneys,  and  other  internal  organs; 
the  urinary,  genital  and  all  the  pelvic  organs 
were  diKplaced,  wrenched,  and  injured,  inflamed 
and  diseased,  and  her  back,  spine,  and  sides 
were  bruised,  sprained,  wrenched,  displaced, 
weakened,  and  diseased;  her  general  health  and 
physical  strength  and  mental  vigor,  as  well  as 
her  entire  nervous  organisation,  have  been 
weakened  and  affected." 

[S-l]  The  evidence  as  a  whole  was  suffi- 
cient to  support  a  finding  that  the  injury 
caused  these  conditions.  The  Instruction 
speciflcally  limited  the  Jury  in  their  findings 
to  the  diminution  and  impairment  to  the  hus- 
band of  the  society,  assistance,  and  domestic 
•ervlcet  of  his  wlf&     Defendant  f»Ued  to 


ask  a  more  limited  Instmctloii,  Iherefcy  wmtt- 
Ing  any  generality,  if  any.  Bridges  v.  Do- 
ham,  183  &  W.  703 :  Furnish  t.  RaUway  Co;. 
102  Mo.  069,  15  a  W.  315.  22  Am.  St.  Sep. 
800.  It  was  unnecessary  to  define  in  tlie  iB- 
stmction  the  words  "society,  assistance,  and 
domestic  sn^ices,"  as  they  were  not  used  In 
a  technical  sense.  The  evldaice  fuUjr  advis- 
ed the  Jury  of  their  meaning.  The  buslMsd 
is  entitled,  as  a  mattw  of  law,  to  the  society 
and  services  of  his  wife,  although  the  family 
may  be  In  such  circumstances  as  to  eliminate 
the  necessity  of  the  performance  of  manual 
labor  by  the  wife;  and  any  negligent  act 
of  another  that  would  deprive  the  husband 
of  this  right  is  an  unwarrantable  invasioa 
thereof.  In  Furnish  v.  Railway  Co.,  supra, 
where  it  was  urged  that,  as  no  evidence  wa5 
offered  of  the  value  of  the  wife's  societj 
and  services,  the  instruction  should  not  have 
been  given,  the  Supreme  Court  said: 

"To  this  it  may  be  said  that  the  natare  ef 
the  subject  does  not  admit  of  direct  proof  of 
value  and  that,  when  the  fact  of  the  loss  of 
society  is  established  by  testimony,  the  assess- 
ment of  reasonable  compensation  therefor  most 
necessarily  be  committed  to  the  sound  discretiaa 
and  Judgment  of  the  triers  of  fact." 

This  same  principle  is  declared  in  Beeves 
v.  Lutz,  179  Mo.  App.  61,  162  S.  W.  280.  cit- 
ing Met.  St  Ry.  Co.  v.  Johnson,  91  Ga.  466, 
18  S.  B.  816,  and  Bruce  v.  United  Bya.  Co, 
175  Mo.  App.  668,  158  S.  W.  102. 

[6]  What  we  have  said  as  to  instmctiooa 
given  on  behalf  of  plaintiff  sufficiently  an- 
swers moat  of  the  objections  urged  on  ac- 
count of  the  refusal  of  instructions  offered 
by  defendant  However,  It  may  be  said  that 
instruction  O  was  properly  refused,  because 
it  assumed  that  defendant  had  a  right  to 
start  the  car  after  a  sufficient  length  of  time 
had  elapsed  to  permit  plaintiff  and  those  in 
front  of  her  to  board  the  car  in  safety.  In 
answer  to  defendant's  contention,  we  call 
attention  to  the  case  of  Nelson  v.  Railway 
Co.,  113  Mo.  App.  702,  88  S.  W.  1110,  and 
cases  therein  dted.    In  that  case  it  is  said: 

"However  long  a  stop  may  be,  dne  care  re- 
quires the  conductor  to  look  to  his  car  before 
giving  the  signal  to  start" 

[7-10]  Again  it  is  claimed  that  the  court 
erred  In  admitting  Incompetent,  immaterial, 
and  Irrelevant  evidence ;  L  e.  (a)  that  of  con- 
sortium, (b)  fainting  spells,  and  (c)  testimony 
of  physicians  as  to  their  conclusions  of  the 
nature  and  effect  of  conditions  found.  The 
right  of  consortium  Is  the  right  growing  out 
of  the  marital  relation  which  the  husband 
and  wife  have  each  to  enjoy  the  society  and 
companionship  of  the  other.  A  husband,  sa- 
ing  for  injuries  to  his  wife,  is  entitled  to  be 
paid  for  his  loss  of  conjugal  fellowship,  the 
society  and  affection  expressed  in  the  w<xi 
"consortium."  There  was  evidence  Introdnc- 
ed  relative  to  the  wife's  inability  to  perform 
the  sexual  act    This  was  objected  to  by  de- 
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fendant  solely  on  the  ground  that  It  was  not 
pleaded    and  called  for  a  conclusion.     The 
court    properly    overruled    the    objection    as 
made,  and  defendant  may  not  now  be  heard 
to  object  on  new  or  other  grounds.    Testi- 
mony as  to  fainting  spells  was  properly  ad- 
mitted as  tending  to  .prove  the  allegations  of 
the  petition  as  to  the  nervous  condition  of 
plalnturs  wife.    The  record  shows  that  the 
pbysldans  were  quallfled  as  experts  and,  as 
sucli,   could  give  their  opinions.     Taylor  v. 
Railway    Co.,  256  Mo.  191,  165  8.  W.  327; 
Moore  V.  Met  St  By.  Co.,  189  Mo.  App.  555, 
176   S.   "W.  1120;    Bragg  v.  Mt.  SL  Ry.  Co., 
192   Mo.   331,  01  S.  W.  527;    Stoblle  v.  Mc- 
Mabon,  196  Ma  App.  93,  190  S.  W.  652. 

Defendant  claims  the  trial  court  erred  in 
permitting  counsel  for  plaintiff,  in  his  closing 
arguments  to  the  Jury,  to  make  improper 
remarks.  We  have  examined  the  record  as 
set  out  in  defendant's  points  and  authorities 
and  fAll  to  find  anything  Improper  or  preju- 
dicial in  these  remarks.  The  only  utterances 
bordering  on  impropriety  were  those  brought 
out  by  defendant's  remarks  on  the  absence 
of  plaintiff's  wife  from  the  trial.  We  must 
rule  against  defendant,  therefore^  on  thia 
contention. 

[11]  The  only  remaining  question  to  be  de- 
termined is  the  claim   that  the  verdict  of 
$6,000  is  excessive.     The  evidence  tends  to 
show  that  prior  to  the  injury  complained  of 
plalntifTs  wife  was  a  fairly  healthy  woman; 
that  she  was  able  to,  and  did,  take  care  of 
her  household,  social,  marital,  and  other  du- 
ties, and  that  since  the  alleged  Injury  she  has 
been  an  invalid ;   that  she  sufTers  from  nerv- 
ous spells,  Is  weak,  thin,  and  emaciated ;  her 
lower  limbs  shrunken  and  flabby.    The  doc- 
tors pronounce  her  permanently  injured  and 
too  weak  to  undergo  an  operation  to  obtain 
relief.    Plaintiff  is  deprived  of  her  assistance 
and  services.    He  carries  her  about  and  pro- 
vides help  to  look  after  her.     She  hobbles 
about  on  crutches  and  has  her  meals. brought 
to  her.    At  the  time  of  the  trial,  as  shown 
by  the  testimony,  she  had  been  injured  two 
years   and   six  months  and   was  gradually 
wasting  away.    With  this  state  of  facts  be- 
fore us,  we  are  unable  to  say  the  verdict  la 
excessive. 

For  the  reaaons  herein  stated,  the  Jud^ent 
Is  afiBnned. 
All  concur. 


BUEHLER  V.  WAQQENER  PAINT  4  GLASS 
CO.  (No.  14054.) 

(Kansas  (^ty  Conrt  of  Appeals.   IfissoarL 
May  23. 1921.) 

I.  Damages  «=32I6(8)— No  error  la   Instrno- 
tlon  as  to  damages  for  Impairment  of  earning 
eapaclty  after  Injured  employee  reached  21. 
Where  an  employee  was  injured  by  an  ele- 
vator gate  being  pulled  down  on  his  head,  it 


was  not  error  to  Instrnct  the  Jnry,  if  they  found 
bis  eamlog  capacity  would  be  Impaired  after 
he  reached  the  age  of  21,  to  allow  him  such 
damages  as  would  be  a  reasonable  compensa- 
tion therefor,  evidence  that  plaintiff  quit  several 
positiocs  on  account  of  his  injuries,  his  earn- 
ing power  being  thereby  reduced  by  his  in- 
abili^  to  continue  steadily  at  work,  though  be 
was  able  to  fully  perfonm  his  duties,  and  re- 
ceived full  compensation  therefor  while  ac- 
tually at  work,  being  such  that  the  Jury  might 
find  that  he  would  continue  to  suffer  such  in- 
ability during  the  rest  of  bis  life. 

2.  New  trial  «=> 1 63(2)— Sustaining  motion  on 
oso  ground  overrules  other  grounds. 

Where  a  motion  for  new  trial  is  based  on 
several  gronnds,  the  sustaining  of  motion  on 
one  ground  necessarily  overrules  the  other 
grounds. 

3.  Appeal  and  error  €=sl005(4)  —  Denial  of 
motion  for  new  trial  based  on  evidence  not 
disturbed. 

Denial  of  motion  for  new  trial  based  on 
ground  that  verdict  was  against  weight  of  evi- 
dence was  not  reviewable,  weight  of  evidence 
being  for  trial  court. 

4.  Damage*  «s>l32(3)— Verdict  for  $5,000  for 
injury  causing  aoute  meningitis  of  brain  and 
resulting  Inability  to  work  steadily  held  not 
excessive. 

Where  plaintiff,  as  the  result  of  an  eleva- 
tor gate  being  brought  down  upon  his  head 
by  a  fellow  employee,  suffered  from  acute  men- 
ingitis of  the  brain  and  was  unable  to  continue 
steadily  at  work  thereafter,  a  verdict  for  $5,- 
000  waa  not  excessive. 

5.  Trial  «=3233(3)— inatmetion  referring  Jury 
to  petition  fsr  data  of  plalntllTs  Injury  held 
■ot  error. 

In  an  action  for  injuries  to  an  employee,  an 
Instruction  to  find  for  plaintiff  if  the  Jury  found 
from  the  evidence  that  on  or  about  a  certain 
date  plaintiff  was  injured,  etc.,  was  not  errone- 
ous, as  referring  the  Jury  to  the  petition  for 
the  date  of  the  injury  instead  of  telling  the 
Jury  what  the  date  was,  where  there  was  no 
conflict  in  the  evidence  as  to  the  date  and  the 
jury  could  not  have  been  misled. 

6.  Trial  «=9l92  —  No  error  in  Instruction  as> 
suming  undisputed  fact  that  defendant's  em- 
ployee was  aoting  within  scope  of  his  employ- 
ment. 

In  an  action  for  injuries  to  s  fsctory  em- 
ployee, an  instruction  that  If  the  jury  found 
that,  while  plaintiff  was  entering  upon  defend- 
ant's elevator,  the  operator  negligently  pulled 
or  Jerked  the  gate  down  npon  plaintifTs  bead, 
was  not  erroneous,  as  assuming  that  the  op- 
erator was  acting  within  the  scope  of  his  em- 
plojfnent,  the  undisputed  evidence  showing  that 
either  the  man  who  ran  the  elevator  or  the  laat 
man  on  it  pulled  the  gate  down,  and  that  the 
operator  named  was  the  one  who  was  running 
the  elevator  at  the  time  of  the  injury. 

7.  Negligenoe  «=3l 39(1) —  Instruction  deflning 
"ordinary  oare"  held  correct. 

An  instruction  that  "negligence"  means  the 
failure   to   ezerdse  ordinary   care,   and  "ordi- 


«S9For  other  cium  see  same  tople  and  KBT-NUHBEB  In  all  Key-NumlMtsd  Olgerts  and  ladaxH 
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nary  care"  means  sucli  care  as  ordinarily  care- 
fnl  and  prudent  persons  usually  exercise  under 
tlie  same  or  similar  circumstances  shown  by  the 
evidence  in  this  case,  is  not  erroneous  for  fail- 
ure to  insert  between  the  words  "circumstanc- 
es" and  "shown"  the  words  "as  those,"  and  the 
critidem  that  the  Jury  might  constrae  the 
phrase  "shown  by  the  evidence  in  thi«  case" 
to  mean  such  care  as  an  ordinarily  careful  per- 
son usually  exercises,  is  hypercritical,  and  with- 
out merit 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Allen  C.  Southern,  Judge. 
"Not  to  be  officially  published." 

Action  by  Oliver  Buetaler,  by  his  next 
friend,  Mary  Bugler,  against  Waggener 
Paint  &  Glass  Company.  Verdict  and  Judg- 
ment for  plaintiff,  and  from  the  action  of  the 
trial  court  In  sustaining  defendant's  motion 
for  a  new  trial,  plaintiff  appeals.  Judgment 
mveneA,  and  cause  remanded,  with  instruc- 
tions to  reinstate  verdict. 

McCanles,  Eennard  &  Trusty  and  B.  H. 
Gamble,  all  of  Kansas  City,  for  appellant. 

J.  0.  Rosenberger  and  RoUln  E.  Talbert, 
both  of  Kansas  City,  and  Warren  L.  White, 
of  BprlngQdd,  for  respondent 


BIiAND,  J.  This  is  an  action  for  damages 
for  personal  injuries.  Plaintiff  recovered  a 
verdict  and  Judgment  in  the  sum  of  $5,000, 
but  the  trial  court  sustained  defendant's  mo- 
tion for  a  new  trial,  on  the  ground  that  the 
court  erred  In  giving  instructlimB,  and  plain- 
tiff  has  appealed. 

The  facts  show  that  on  April  4, 1919,  plain- 
tiff, a  boy  17  years  of  age,  was  in  the  em- 
jiloy  of  defendant  as  a  helper  In  the  art 
tUtLsa  department  on  the  fourth  floor  of  its 
plant  in  Kansas  City,  Ma  About  quitting 
time  on  that  day,  plaintiff  and  three  other 
men  entered  the  elevator  at  the  fourth  floor, 
to  descend  to  the  street  The  opening  into 
the  elevator  shaft  was  guarded  by  a  gate  6 
feet  wide.  This  gate  was  constructed  of 
three  pine  boards,  running  crosswise.  These 
boards  were  about  an  inch  In  thickness  and 
2%  or  3  Inches  in  width,  and  were  held  to- 
gether and  braced  by  other  pieces  of  sim- 
ilar boards.  The  gate  worked  up  and  down, 
and  was  supported  by  a  counterweight  con- 
nected to  the  gate  by  a  rope  which  passed 
over  two  pulleys.  The  gate  was  raised  to  a 
height  of  about  &A  or  7  feet  and  as  plaintiff 
walked  under  it  the  operator  of  the  elevator 
took  hold  of  the  gate,  and  pulled  it  down, 
striking  plaintiff  on  the  top  of  his  head. 
Plaintiff  would  have  been  knocked  down  if  he 
had  not  grabbed  hold  of  the  latticework.  He 
staggered,  holding  to  the  latticework,  until 
be  reached  the  first  floor.  He  was  dazed,  and 
stumbled  against  the  gate  when  he  was  leav- 
ing the  elevator  at  the  first  floor.  Re  lived 
about  four  blocks  distant,  and  walked  home. 
He  WM  suffering  greatly  and  felt  Uln  "b9 


wanted  to  pitch  over  frontwards."    "I  -was 
Just  the  same  as  a  drunken  man." 

When  plaintiff  reached  home  he  sat  down 
in  a  chair  for  a  short  time,  and  th«i  went  to 
bed  on  a  conch.  This  was  about  5  or  5:30 
that  afternoon.  He  did  not  eat  any  supper 
that  night  His  mother  bathed  his  head,  and 
gave  talm  some  tablets  to  quiet  him.  He 
did  not  undress  that  night  His  head  -was 
hurting  him  where  he  had  been  struck ;  there 
was  a  swelling  at  that  point  about  the  else 
of  a  hen's  egg.  The  next  morning,  which 
was  Saturday,  he  did  not  eat  very  mnch 
breakfast,  but  went  back  to  work  and  work- 
ed until  noon,  the  regular  quitting  time.  He 
worked,  but  he  was  "In  misery  all  the  time." 
The  foreman  asked  him  what  was  the  matter, 
and  he  replied  "I  feel  kind  of  dazed  like" 
He  did  not  tell  the  foreman  what  had  hap- 
pened the  day  before.  He  went  home,  had 
his  dinner,  and  went  to  bed,  but  got  up  about 
9  o'clock  that  evening.  He  was  suffering 
from  his  head,  and  could  not  sleep.  This 
kept  him  up  all  night.  He  stayed  In  bed  the 
next  day  (Sunday),  and  Sunday  night  his 
mother  gave  him  some  medicine  and  pat  cold 
rags  on  his  head,  but  he  was  not  relieved. 
On  Sunday  or  Monday,  Dr.  Davis  was  called. 
The  doctor  came  on  two  different  daysL 
Plaintiff  remained  home  Monday  and  Tues- 
day, in  bed  most  of  the  time,  not  able  to 
sleep,  and  suffering  from  his  head,  back  of 
bis  neck,  and  his  eyes.  Hie  back  of  his  neck 
was  numb  and  stiff,  and  he  could  not  move  it 

The  following  Wednesday  he  went    back 
to  work,  and  worked  until  Saturday,  "some- 
time toward  noon,"  when  he  quit  on  account 
of  his  head,  from  which  he  was  suffering  all 
the  time.    He  told  his  foreman  the  reason 
for  his  quitting;    He  remained  at  home  about 
four  weeks,  and  then  went  to  work  for  the 
American  Railway  Ehcpress  Company   as  a 
freight  handler.    He  worked  at  this  four  or 
five  weeks,  when  he  quit  "on  account  of  my 
head."    "I  got  worse."    He  earned  $12  per 
week  while  working  for  the  defendant,  and 
went  to  work  for  the  express  company  at  $80 
per  month,  and  was  raised  to  $90  per  month 
shortly   after  he  went   there.     He  suffered 
from  his  back,  head,  eyes,  and  his  hearing. 
At  the  time  of  the  trial,  which  was  on  Jan- 
uary 19, 1920,  he  was  still  suffering  from  hla 
eyes,  head,  and  the  back  of  his  nedk.    His 
eyes  pained  him  and  "he  has  some  kind  of  a 
blur  before  me."    The  back  of  his  ne<^  was 
"kind  of  stiff."    Since  his  injury  he  goes  to 
bed  about  9  o'clock,  and  lies  in  bed  an  hour 
or  an  hour  and  a  half  before  he  can  get  to 
sleep,   then   he  will    sleep  until   about  12 
o'clock,  when  be  will  get  up  on  account  of  bis 
head,  and  not  being  able  to  sleep  any  longer. 
Before  his  injury  he  was  a  bright,  active 
boy,   and  played    baseball,   basketball,  and 
football,  and  was  interested  in  sports  of  this 
kind,  but  since  his  injury  he  does  not  en- 
gage in  any  such  sports,  feeing  as  though 
he  did  not  want  to  dp  anything.    Before  bla 
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tnjnry  be  was  a  good-natnred  boy,  but  since 
tie  lia.s  become  morose,  nervous,  and  Irritable; 
bis  memory  Is  Impaired,  and  he  hesitates  be- 
fore attempting  to  express  hlmseU,  and  has 


of  the  brain;  that  plaintiff  had  dimness  of 
vision,  pain  In  the  head,  nervousness,  and  a 
fear  of  his  physldan,  wanting  to  know  if  he 
had  to  be  operated  upon;   that  bis  reflexes 


some  stoppage  in  his  speech;  he  is  restless,   were  paralyzed,  indicating  a  disease  of  the 


and    cries  out  in  his  sleep,  and  has  dizzy 
spells. 

wbiie  he  was  working  for  the  American 
Railway  Express  (Jompany,  he  laid  off  two 
■weeks  at  one  time,  and  four  or  five  nights  at 
another.    He  worked  on  the  night  shift  on 
account  of  his  head.    He  could  stand  night 
■work    l)etter  than  he  conld  day  work.     He 
could    Bleep  better  during  the  day  than  at 
nlgbt.    In  September  plaintiff  worked  for  the 
Korrester-Mace  Box  Company,  and  worked 
there  for  a  week  or  two,  earning  $18  to  $20 
per  ■week,  when  he  quit  and  went  to  Eldo- 
rado, Kan.,  for  a  vacation  and  rest,  on  ac- 
count of  his  nervousness  and  the  condition 
of  his  health.    When  be  returned  he  went  to 
work    for'  the    Marcos    Roofing    Company, 
■where  he  worked  four  or  five  weeks,  earning 
$18  per  week  for  two  weeks,  after  whldi  he 
was  paid  $21  per  week.    He  quit  working  for 
the    Marcus   Roofing  Company   voluntarily, 
and  remained  from  work  until  the  6th  day 
of    December,   when  he  veent  back   to  the 
American  Railway   Express  Comimny,  and 
worked  until  the  20th  day  of  December.    He 
bad  not  worked  since. 

Plaintiff's  mother  testified  that,  on  the 
nlgbt  of  the  injury,  She  looked  at  plaintitrs 
bead,  and  saw  it  had  a  ridge  across  It;  that 
he  remained  in  bed  all  night,  but  was  rest- 
less, groaning,  complaining  and  could  not 
sleep;  that  he  stayed  In  bed  from  noon  the 
next  day  antll  Tuesday  at  6  o'clock;  that  be 
stayed  In  bed  "lounging  around."  He  com- 
plained of  his  head,  back,  and  eyes  bothering 
blm;  be  complained  from  the  follo'vring 
Wednesday  until  Saturday,  when  he  came 
home  about  11  o'clock  and  said  that  he  had 
quit  his  Job  because  he  could  not  work.  She 
testified  that  at  the  time  of  the  trial  plaintiff 
was  ■very  nervous,  had  spells,  and  she  had  to 
give  him  medicine  to  quiet  him;  that  be 
sleeps  very  little,  will  dress  and  come  do^wn 
stairs  sometimes  In  the  middle  of  the  nlgbt, 
at  which  times  he  would  be  very  nervous. 
She  testified  that  for  10  years  before  his  In- 
Jury  he  did  not  have  headaches;  that  now 
he  has  dizzy  spells,  and  would  get  up  in  the 
morning  and  hold  his  head,  saying,  "I  am 
dizzy." 

PlaintifTs  father  testified  as  to  the  differ- 
ence in  plalnttfTs  nature,  disposition,  and 
habits  since  his  injury;  that  be  is  very  high- 
tempered  since  the  Injury,  and  "gets  up  and 
down  at  night;"  that  "he  gets  to  hollering, 
and  one  thing  or  another; "  that  he  was  not 
this  way  before  he  was  injured. 

Dr.  McLaughlin,  on  behalf  of  plaintiff,  tes- 
tlfled  that  about  eight  weeks  before  the  trial 
he  examined  plaintiff,  and  ascertained  the 
nature  of  his  complaint ;  that  he  found  that 
plaintiff  was  suffering  from  acute  menincltls 


brain;  that  plaintiff  had  unsteadiness  of 
gait,  indicating  cerebral  irritation;  that  a 
lesion  and  concussion  of  the  brain  can  be 
caused  from  a  blow  on  the  head;  that  there 
Is  an  alteration  of  the  brain  structure  in 
concussion,  and  often  there  is  a  rupture  of 
some  minor  blood  vessel  of  the  brain,  causing 
a  congestion  of  the  brain;  it  might  be  one 
or  many,  and  Involving  the  whole  brain  or 
a  portion  of  It  He  testified  that  plaintiff 
had  high  blood  pressure  and  rapid  pulse, 
which  was  an  unusual  and  abnormal  condi- 
tion for  a  boy  of  his  age;  that  high  blood 
pressure  and  a  rapid  pulse  were  often  indica- 
tive of  a  nervous  condition,  due  to  some  in- 
jury, or,  at  least,  to  some  lesion;  that  an 
injury  to  the  brain  of  the  kind  described 
would  render  a  boy's  disposition  morose,  and 
cause  him  to  lose  his  boyish  ambition  to 
play;  that,  if  there  is  an  Inflammatory  con- 
dition present,  it  causes  unnatural  depres- 
sion, anger,  and  Irritability;  that  such  con- 
dition of  the  brain  affects  the  eyes  by  pres- 
sure, and  produces  partial  paralysis  ot  the 
optic  nerve;  that  it  affects  the  patient's  abil- 
ity to  walk  steadily;  that  it  causes  head- 
aches and  aphasia,  ttie  latter  being  loss  of 
memory  and  inability  to  articulate;  that  he 
found  plaintiff  suffering  from  an  impaired 
memory  and  Inability  to  ose  the  tongue ;  that 
the  condition  In  which  he  found  plaintiff's 
brain  was,  in  his  opinion,  permanent  In  char- 
acter; that  the  trend  of  such  an  injury  la 
toward  becoming  chronic,  or  to  grow  worse. 
The  doctor  gave  it  as  his  opinion  that  the 
condition  in  whldi  he  found  plaintiff  could 
have  been  brought  about  "while  the  boy  was 
standing  npright,  by  having  a  heavy  object 
brought  down  on  his  head." 

On  cross-examination,  Dr.  McLaughlin  tes- 
tified that  plaintiff  suffered  from  acute  men- 
ingitis at  the  time  he  examined  him,  and 
that  this  condition  could  terminate  in  chron- 
ic meningitis.  On  redirect  examination  he 
testifled  that  the  high  blood  pressure,  the 
test  of  the  reflexes,  the  examination  of  plain- 
tiff's face  and  eyes,  and  seeing  him  stagger, 
were  all  objective  symptoms,  as  distinguish' 
ed  from  subjective;  that  plaintiff  had  no 
Indication  of  a  scfphiUMc  condition.  He 
testifled  that  statistics  show  that  sometimes 
a  very  slight  trauma  may  produce  such  an 
injury  as  that  from  which  plaintiff  suffered. 
On  recross-examinatlon  he  was  asked,  if 
a  young  man  had  suffered  an  Injury  such  as 
the  doctor's  examination  showed,  what 
would  have  been  the  immediate  symptoms 
after  receiving  the  Injury.  He  answered, 
■'shock,  possibly  not  unconsciousness,  but 
In  a  semi-conscious  condition,  dizziness,  In- 
ability to  control  himself,  partial  relaxation 
of  the  nrascles,  unsteadiness,  rapidity  of  the 


Digitized  by 


Google 


286 


231  SOUTHWBSTEBN  REPOBTBR 


(Mo. 


Iieart,  sickness  at  fhe  Bton&di,  etc.;"  that 
there  might  not  form  immediately  a  blood 
<dot,  but  there  would  be  a  rupture  of  a  blood 
vessel  in  the  bead;  that  a  man  would  be 
Immediately  dazed  and  stunned;  that  "be 
would  not  probably  be  unconscious,  but  be 
would  be  sick,  In  a  state  of  shock,  and  al- 
most in  a  state  of  collapse; "  that  he  might 
be  able  to  speak  and  answer  questions  with 
seeming  intelligence,  but  he  would  not  an- 
swer them  as  he  would  were  he  in  a  normal 
condition.  He  testified  that  meningitis  could 
pass  from  the  acute  to  the  chronic  stage  in 
six  or  eight  weeks,  and  not  that  it  would, 
as  defendant  contends  he  testified. 

Dr.  Davis,  on  behalf  of  defendant,  testified 
that  he  was  called  to  attend  plaintlft  after 
his  Injury,  and  found  a  lump  on  bis  bead; 
that  there  was  no  external  evidence  of  frac- 
ture; that  he  did  not  prescribe  any  medi- 
cine except  a  cathartic^  and  told  the  boy's 
mother  to  put  blm  to  bed  and  keep  him 
quiet;  that  he  suggested  to  plaintiff's  moth- 
er that  there  was  a  possibility  of  a  blood 
dot  having  formed  as  the  result  of  plain- 
tUTs  Injury,  that  a  blow  on  the  head  Is  liable 
to  rupture  the  small  blood  vessels,  and  cause 
such  a  dot;  that  neurasthenia,  aphasia,  and 
hysteria  are  symptoms  of  a  head  injury; 
that  there  had  been  instances  known  to  the 
medical  profession  where  a  man  received  a 
blow  on  the  head  that  at  the  time  seemed  in- 
significant, but  grew  into  a  serious  injury, 
and  had  become  permanent  The  doctor  tes- 
tifled  that  he  made  no  examination  of  plain- 
tiff; that  nothing  was  told  him  at  the  time 
to  suggest  a  serious  injury,  and  that  he  did 
not  see  plaintiff  afterwards;  that  at  the 
time  of  his  seeing  plaintiff  he  did  not  think 
the  Injury  plaintiff  had  received  would  pro- 
duce the  results  complained  of;  that,  in  the 
absence  of  any  other  cause  for  plaintiff's 
condition  than  the  blow  he  received  on  the 
bead,  he  would  say  that  the  things  plaintiff 
suffered  from  could  have  been  caused  by 
such  a  blow.  He  farther  testified  that  the 
usual  symptoms  of  a  blood  clot  forming  after 
an  injury  were  paralysis  and  unconscious- 
ness ;  that  usually  It  would  require  a  blow 
sufficient  to  render  the  patient  onconsdous 
at  the  time  he  received  it  to  cause  an  after  ef- 
fect of  neurasthenia,  aphasia.  Insomnia,  and 
the  things  complaliHd  of  by  plaintiff;  that 
it  Is  not  nsual  that  an  injury  such  as  plain- 
tiff received  would  result  in  plaintiff's  con- 
dition; that  sometimes  this  condition  could 
result  fro'm  receiving  a  blow  that  did  not 
render  the  patient  unconsdous,  but  that  such 
cases  were  rare. 

11]  Defendant  complains  Uiat  the  court 
«rred  in  givipg  plaintiff's  Instruction  No.  3, 
which  told  the  Jury  that  if  they  found  plain- 
tiff was  injured,  and  as  a  result  thereof  his 
earning  capacity  or  earning  power  would  be 
Impaired  or  diminished  after  he  reached  the 
age  of  21  years,  that  they  would  allow  him 
such  sum  In  damages  as  they  should  believe 


and  And  wonid  be  a  reasonable  and    fair 
compensation  for  any  such  impairment  of  his 
earning  capadty.     It  la  insisted  that  tlxere 
Is  no  evidence  of  any  Impairment  of  plain- 
tiff's earning  capacity,  either  present  or   fu- 
ture, and  certainly  no  evidence  to  base  the 
submission  of  impairment  of  earning  capaci- 
ty for  three  years  in  the  future,  plaintiff 
being  approximately  18  years  of  age  at  tbe 
time  of  the  trial.    This  complaint  is  baaed 
on  the  contention  that  plaintiff  had  lost  no 
earnings,  but  that  when  be  worked  be   re- 
ceived greater  recompense  than  be  did  ^vlille 
working  for  the  defendant;    that  the    evi- 
dence fails  to  show  that  he  quit  work  at  tbe 
various  times  on  account  of  his  injury.     ^The 
evidence  expressly  shows  that  plaintiff  quit 
his  employment  with  the  defendant  and  bis 
employment  with  the  American  Railway  Kx- 
press  Comptany  on  account  of  his  Injury,  and 
substantially  shows  that  he  quit  work  at  For- 
rester-Nace  Box  Ck>mpany  on  account  of  it. 
There  Is  no  direct  evidence  that  he  quit  the 
other  Jobs  on   account  of  his  injury,    bat 
there  Is  a  plain  inference  from  the  evidence 
that  this  was  the  cause  of  It,  It  having  been 
apparently  assumed  at  tbe  trial  that  his  in- 
jury was  the  cause  of  his  quitting  work  at  all 
times,  althongb  the  direct  question  was  not 
asked. 

While  the  evidence  is  conflicting,  there  is 
substantial   evidence,   if  believed,   and    tbe 
court  and  Jnry  believed  it,  that,  as  the  resnlt 
of  plaintiff's  receiving  the  blow  on  bis  head, 
be  suffered  a  serious  and  permanent  injury, 
whidi   has  interfered  materially   with    bis 
ability  to  work  in  the  10  months  that  tran- 
spired from  the  time  of  bis  injury  to   tbe 
time  of  the  trial.    He  did  not  suffer  earning 
impairment  by  being  unable  to  fully  perform 
his  duties  while  at  work  and  to  receive  full 
compensation  therefor,  but  his  earning  power 
was  reduced   by  bis   Inability  to   continue 
steadily  at  work.    The  evidence  vma  of  sudi 
a  character  that  the  Jury  might  well   say 
that  he  would  continue  to  suffer  such  inabil- 
ity during  tbe  rest  of  his  life,  although  tbe 
instruction  does  not  direct  the  Jury  to  allow 
anything  for  permanent  injuries.    We  think 
there  Is  no  question  but  that  there  Is  some 
evidence   toiding   to    show   impairment   of 
plalntltrs  earning  capadty  after  he  reaches 
the  age  of  21  years.    Gamer  v.  K.  O.  Bridge 
Co.,  194   S.  W.  82,  84,  85;    Brohammer  v. 
Lager,  194  S.  W.  1072;   Kibble  v.  Q.,  O.  &  K. 
O.  R.  R.'  Co.  (Sup.)  227  S.  W.  42;    Nelson 
V.  United  Rys.  Co..  176  Ma  App.  423,  158  S. 
W.  446;    State  ex  rel.  v.  Reynolds,  257  Mo. 
19,  165  8.  W.  729 ;  The  cases  of  Panos  v.  Car 
&  Foundry  Co.,  147  Mo.  App.  570,  126  S.  W. 
816;    Haire  v.  Scbaff,  190  S.  W.  66;    Brown 
V.  Planing  MUl  Co.,  217  8.  W.  332;    Moses 
V.  Klusmeyer,  194  Mo.  A^.  634,  186  S.  W. 
958;    Davidson  v.  Transit  Co.,  211  Mo.  320, 
100  S.  W.  583,  are  not  applicable   to  the 
facts  of  this  case.    If  defendant  desired  to 
have  plaintiff's  damages  on  this  score  re- 
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Btrlcted  to  nominal  damages,  assaming  that 
tills  Is  a  case  w^ere  sach  an  Instmction 
■would  have  been  proper,  tt  should  have  re- 
quested an  Instrnctlon  to  that  efFect  State 
ex  reL  t.  Beynolds,  supra;  Sang  v.  St  Louis, 
202  Mo.  454,  463,  171  S.  W.  347;  Hoover  v. 
Ry.  Co.  (Sup.)  227  S.  W.  77,  79.  Instead  of 
this,  defendant  had  given  an  Instruction 
telling  the  jury  that  they  should  "only  award 
blm  (plaintiff)  such  snm  as  In  your  opinion 
Is  a  fair  and  reasonable  compensation  for  in- 
juries which  he  sustained." 

[2,  3]  Defendant  contends  that  the  verdict 
Is  against  the  weight  of  the  evidence.  The 
trial  court  did  not  sustain. the  motion  for  a 
new  trial  on  this  ground.  The  trial  court 
having  sustained  the  motion  for  a  new  trial, 
and  having  assigned  the  reason  therefor,  It 
necessarily  overruled  the  motion  as  to  the 
other  grounds  alleged  In  the  motion.  Cal- 
Uson  V.  EJads,  211  S.  W.  715;  Thiele  v. 
Citizens'  Ry,  Co.,  140  Mo.  319,  335,  41  S.  W. 
800.  The  matter  of  the  weight  of  the  evi- 
dence Is  exclusively  for  the  trial  court,  and 
It  having  refused  to  sustain  the  motion  for 
a  new  trial  for  that  reason.  Its  action  In  so 
doing  Is  not  reviewable  by  this  court  Har- 
mon V.  Irwin,  219  S.  W.  392;  Robertson  v. 
Koditltzky,  217  S.  W.  643;  Abemathy  •  v; 
Mo.  Pac.  Ry,  Co.,  217  S.  W.  668;  Terry  v. 
K.  C.  Rys.  Co.,  228  S.  W.  886. 

[4]  The  trial  court  likewise  raled  against 
the  defendant  in  relation  to  Its  assignment  in 
the  motion  for  a  new  trial  that  the  verdict 
Is  excessive,  but  defendant  again  malces  the 
point  in  this  conrt  Plaintiff's  Injuries  have 
been  fuUy  set  forth  and  discussed,  supra, 
so  It  Is  unnecessary  for  ns  to  again  go  into 
the  matter.  Suffice  It  to  say  that  we  are  nn- 
able  to  agree  that  the  verdict  Is  excessive. 

[i]  It  Is  insisted  that  plalntlflTs  Instrnc- 
tlon Ho.  1  Is  erroneous.  This  instructltm 
reads  as  follows: 

'Ton  are  Instructed  that  If  yon  believe  and 
find  from  the  evidence  that  on  or  about  the 
4th  day  of  April,  1919,  the  plaintiff  was  in  the 
employ  of  the  defendant,  and  in  the  scope  of 
his  employment  at  the  time  complained  of,  and 
that  he  was  entering  npon  the  elevator  on  the 
fourth  floor,  and  if  -you  farther  believe  and 
find  from  the  evidence  that  while  the  plaintiff 
WIS  entering  npon  the  elevator  st  the  foarth 
floor,  if  be  was  doing  so,  and  while  plaintiff  was 
exercising  ordinary  care  for  hii  own  safety,  if 
yon  M  find  the  elevator  operator,  Malcolm 
Fialkner,  negligently,  as  negligence  Is  elsewhere 
defined,  pnlled  or  jerked  the  elevator  gate  down 
npen  the  plaintUTs  bead,  and  that  the  plaintiff 


was  thereby  Injured,  then  yonr  verdiet  will  b« 
for  the  plaintiff." 

It  Is  Insisted  that  the  Instrnctlon  refers  the 
Jury  to  the  petition  for  the  date  of  plalntlfTs 
Injury,  and  that  It  should  have  told  the  Jury 
when  that  date  was.  There  was  no  conflict 
In  the  evidence  as  to  the  date  on  which 
plaintiff  dalma  he  was  injured;  therefore 
the  date  could  have  been  omitted  from  the 
Instruction  entirely.  In  the  circumstances, 
of  course,  the  Jury  could  not  have  been  mis- 
led. Defendant's  authorities  holding  that 
the  Instructions  should  not  refer  the  jury  to 
the  pleadings  for  the  Issues  in  the  case,  are 
clearly  not  In  point 

[6]  It  Is  Insisted  that  the  Instruction  Is 
further  erroneous  In  that  It  assumed  that 
Faulkner,  an  employee  of  the  defendant  was 
acting  within  the  scope  of  his  employment 
when  he  pulled  the  elevator  gate  down  npon 
plaintiff's  head,  and  that  whether  Faulkner 
was  acting  within  the  scope  of  his  employ- 
ment was  a  disputed  fact.  We  find  no  dis- 
pute In  the  evidence  tn  regard  to  this  mat- 
ter. The  undisputed  evidence  shows  that 
this  was  both  a  passenger  and  a  freight  ele- 
vator, and  either  the  man  who  ran  the  ele- 
vator or  the  last  man  on  it  pulled  the  gate 
down.  E'aulkner  was  the  man  who  was 
running  the  elevator  at  the  time.  In  addi- 
tion to  this,  defendant  assumed  In  Its  In- 
structions that  Faulkner  was  acting  within 
the  scope  of  bis  employment. 

[7]  Complaint  Is  made  of  plaintUTs  In- 
struction No.  2,  which  reads  as  follows: 

"  'Negligence,'  or  "negligently,'  as  nsed  in 
these  instructions,  means  the  failure  to  exer- 
cise ordinary  care,  and  'ordinary  care'  means 
such  care  as  ordinarily  careful  and  prudent  per- 
sons usually  exercise  under  ttie  same  or  similar 
circumstances  shown  by  the  evidence  in  this 
case." 

It  is  Insisted  that  the  words  "as  those" 
should  have  been  Inserted  between  the  words 
"circumstances"  and  "shown,"  and  that  the 
Instruction  Is  err<meous,  as  it  might  be  con- 
strued by  the  Jury  to  mean  that  the  phrase 
"shown  by  the  evidence  In  this  case"  re- 
ferred to  such  care  as  an  ordinarily  careful 
person  usually  exercises.  We  think  the  crit- 
icism of  this  instruction  la  hypercritical,  and 
without  merit. 

The  Judgment  Is  reversed,  and  the  canse 
remanded,  with  Instructions  to  the  trial  court 
to  reinstate  the  verdict 

All  concur. 


Digitized  by 


Google 


288 


281  SOUTHWBSTEBN  BEPOBTES 


(Mo. 


MAYFiELO  V.  GEORGE  O.  RICHARDSON 
MACHINERY  CO.    (No.  13712.) 

(Kansas   C!it7   Court   of   Appeals.     Misaonxi. 

May  2,  1921.     Rehearing  Denied 

May  23,  1921.) 

1.  Evidence  «=»450(8)— Parol  evidenee  admls- 
alble  to  eluoidata  Indeflnlte  warranty. 

Where  a  tractor  sold  was  "to  be  of  specifl- 
cation  as  shown  in"  a  designated  circular,  in 
which,  among  the  spedfications  of  the  ma- 
chine, was  the  specification  "number  of  plows 
pulled  (slow  speed)  8-12"  and  it  was  war- 
ranted "capable  of  doing  as  good  work  as  sim- 
ilar articles  of  other  manufacturers,"  held  that 
neither  the  contract  proTieion  that  no  promises 
of  an  agent  as  to  a  warranty  shall  be  binding 
unless  ratified  by  the  seller  at  its  home  office 
nor  the  parol  evidence  rule  rendered  inadmis- 
sible evidence  that  the  buyer  told  defendant's 
agent  that  he  was  going  to  use  a  certain  va- 
riety of  18-disc  plow,  and  the  agent  said  it 
would  be  all  right,  since  the  contract  was  in- 
definite as  to  the  kind  and  nize  of  plow  stated, 
not  showing  whether  12,  14,  or  16  inch  plows 
were  meant,  or  whether  they  were  disc  or  mold- 
board  plows;  and  under  the  evidence  it  took 
no  more  power  to  pull  an  18-disc  plow  similar 
to  that  specified  than  it  did  to  pull  one  of  nine 
14-inch  moldboard  plows,  which  was  within  the 
number  of  plows  the  drciilar  spedfied  the  trac- 
tor could  pnU. 

2.  Sales  9=>42S— Under  contract  providing  for 
return  and  resoisslon  on  failure  of  warranty 
as  exclusive  ramedy,  seller,  by  refnslng  to 
accept  return,  becomes  liable  for  the  usual 
damages  for  breach  of  warranty. 

Where  contract  for  sale  of  a  tractor  pro- 
vided that,  on  failure  of  warranty,  the  purchas- 
er's only  right  would  be,  after  due  notice,  to 
have  another  tractor  or  a  return  of  the  freight 
money  and  notes  given  for  the  purchase  price, 
and  on  such  failure  of  warranty,  although  the 
purchaser  complied  with  the  conditions  pre- 
cedent, and  did  return  the  tractor,  the  seller 
neither  gave  the  purchaser  another  in  its  stead 
nor  returned  the  money  and  notes  as  agreed, 
the  seller's  right  to  confine  the  purchaser  to 
the  contract  remedy  as  exclusive  was  lost  or 
waived,  such  exclusive  remedy  being  conditioned 
upon  the  seller's  compliance  therewith;  and 
the  buyer  was  restored  to  the  right  to  recover 
the  usual  damages  for  breach  of  warranty. 

3.  Sales  $=>426  —  An  exclusive  remedy  for 
breach  of  warranty  must  be  clearly  expressed. 

A  provision  in  a  sale  contract  for  a  par- 
ticular and  exclusive  remedy  for  breach  of 
warranty  will  not  constitute  a  limitation  of  the 
purchaser's  remedies  for  breach  of  warranty 
unless  such  an  intention  Is  clearly  expressed  by 
the  language  and  terms  of  the  warranty. 

4.  Sales  «=9442(I6)— Purchaser  on  breach  of 
warranty  held  entitled  to  recover  not  only 
freight  money,  but  also  amount  he  was  com- 
pelled to  pay  on  notes  given  for  the  goods. 

Where  warranty  of  tractor  sold  was  bro- 
ken In  that  the  tractor  was  worthless,  the  pur- 
chaser was  entitled  to  recover  not  only  the  dam- 
ages sustained  on  account  of  the  breach  of  war- 


'  ranty  itaelf,  bat  alao  the  damages  arising  from 
the  seller's  violation  of  its  agreement  to  re- 
turn his  money  and  notes,  which  would  include 
not  only  freight  money  paid  by  him,  but  also 
the  amount  he  was  finally  compelled  to  pay  to 
get  rid  of  the  notes  after  litigation  thereon. 

5.  Sales  «=>442(ft,7)— On  breach  of  warranty 
af  tractor,  expense  In  endeavoring  to  make 
machine  work  held  reooverabla. 

On  sale  of  a  tractor  warranted  to  be  well 
made,  and  to  work  as  well  as  others  of  aimilar 
character,  the  purchaser,  on  breach  of  the  war- 
ranty, waa  entitled  to  recover  the  expense  he 
had  been  put  to  in  endeavoring  to  make  the 
machine  work. 

6.  Sales  «=>442(5)— On  braaoh  of  warranty  of 
tractor,  purchaser  entitled  to  recover  loss  of 
season's  use  of  land. 

Where  a  tractor  proved  worthless,  the  pur- 
chaser was  entitled  to  recover  the  loss  of  rent- 
al value  of  one  season's  use  of  the  laud  he 
was  to  plow,  the  machine  having  been  sold  for 
plowing  purposes  and  warranted  to  pull  a  cer- 
tain number  of  plows. 

7.  Damages  ^=»22  —  Damages  for  braadi  of 
oontraot  should  compensate  for  actual  loss 
naturally  and  proximately  resulting. 

The  general  rule  of  damages  for  breach  of 
contract  is  that  the  compensation  sboald  be 
equal  to  the  injury,  subject  to  the  condition 
that  the  damages  be  confined  to  those  natuially 
and  proximately  resulting  from  the  breach,  and 
be  not  uncertain  or  speculative,  nor  outside  the 
contemplation  of  the  parties. 

8.  Appeal  and  error  «s>l  170(7)  —  Admlssloa 
of  evidence  held  not  reversible  error  in  view 
of  verdict  which  oouid  be  correotod  by  ramittl- 
tar. 

If  evidence  of  expense  incurred  in  buyer's 
attempt  to  make  machine  work,  and  the  rental 
value  of  land,  the  use  of  which  be  lost,  were  er- 
roneously admitted,  the  judgment  need  not  be 
set  aside  under  Bev.  St.  1919,  |  1513,  where 
verdict  was  only  small  amount  more  than  it 
should  have  been,  and  could  be  corrected  by 
remittitur. 

9.  Sales  i8=>437 (2)— Interest  not  allowable  n 
buyer's  recovery  for  seller's  breach  unless 
asked  In  pleadings. 

Interest  cannot  be  allowed  buyer  on  re- 
covery for  seller's  breach  of  contract  and  of 
warranty  where  not  asked  in  the  pleadings. 

10.  Appeal  and  error  «=>l  140(2)— Excessive 
recovery  remediable  by  remittitur. 

Excessive  verdict  is  remediable  by  requir- 
ing a  remittitur  of  an  amount  in  excess  of  the 
recoverable  items. 

Appeal  from  Orcait  Court;  Bnchanan 
County;  Thog.  B.  Allen,  Judge. 

Action  by  William  A.  Mayfleld  against  the 
George  O.  Richardson  Machinery  Company- 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afllrmed. 

Ryan  &  Zwlck,  of  St  Jooeph.  and  Ellis. 
Cook  &  Dletrlcli,  of  Kansas  City,  for  appel- 
lant 
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Culver,  PhilUp  &  Voorhees,  of  Bt  Joseph, 
for  respondent 

TRIMBLB,  P.  J.  This  Is  an  action  for 
damages  for  various  breaches  of  a  written 
contract  governing  the  purchase  and  sale  of  a 
30  horse  power  farm  tractor.  PlaintitT,  at 
the  time  of  the  purchase  and  the  execution 
of  said  contract,  and  the  aUeged  breaches 
thereof,  resided  In  Oklahoma.  Defendant  Is 
a  Missouri  corporation,  with  its  principal 
office  at  St  Joseph. 

The  contract  called  for  the  purchase  of  the 
tractor,  aforesaid,  "tractor  to  be  of  specifica- 
tion as  shown  In  circular  M-2-14,"  and  the 
clause  containing  the  warranty  and  other 
agreements  and  condltlous  now  in  question 
is  as  follows: 

"The  articles  specified  •  •  •  are  warrant- 
ed •••  to  be  of  good  material,  well  made, 
and  with  proper  management,  capable  of  doing 
as  good  work  as  similar  articles  of  other  man- 
ufacturers. If  said  machinery,  or  any  part 
thereof,  shall  fail  to  fill  this  warranty,  written 
notice  by  registered  letter  shall  be  given  to 
said  corporation,  St  Joseph,  Missouri,  and  to 
the  party  through  whoon  the  machinery  was 
purchased,  stating  wherein  it  faUs  to  fill  the 
warranty,  and  time,  opportunity  and  friendly  as- 
sistance give  to  reach  the  machinery  and  rem- 
edy any  defects.  If  the  defective  machinery 
cannot  be  made  to  fill  the  warranty,  it  shall  be 
returned  by  the  purchaser  to  the  place  where  re- 
ceived and  another  furnished  on  the  same  terms 
of  warranty,  or  money  and  notes  to  the  amount 
represented,  by  the  defective  machinery  shall 
be  returned,  and  no  further  daim  be  made  on 
said  corporation." 

The  circular  M-2-14  was  given  to  plaintiff 
at  the  time  contract  was  made;  and  among 
the  many  specifications  of  the  machine  there- 
in contained,  was  the  following:  "Number  of 
plows  pulled  (slow  speed)  8-12." 

The  plaintiff  agreed  to  pay  the  freight 
troia  factory  to  the  point  where  plaintiff  was 
to  receive  It,  and  receive  credit  therefor 
on  the  price,  and  to  execute  notes  aggregat- 
ing $2,500  for  the  purdiase  price,  as  follows: 
One  note  for  $835,  due  September  1,  1914; 
one  for  $835,  due  September  1,  1915;  and 
one  for  $830,  due  September  1,  1916.  Said 
notes  were  made  payable  at  the  Capron 
State  Bank,  Capron,  OkL,  and  they  pro- 
vided for  interest  at  7  per  cent  per  annum 
If  paid  on  or  before  maturity,  and  9  per 
cent  per  annum  from  date  If  not  so  paid. 
There  was  also  a  provision  for  the  payment 
of  attorney's  fees  In  case  the  notes  were 
placed  in  the  hands  of  an  attorney  for  col- 
lection. The  notes  were  executed  at  Capron, 
OkL,  before  the  machine  was  shipped. 

The  contract  and  notes  were  executed  and 
delivered,  and  the  tractor  was  shipped  by 
defendant  to  plaintiff  at  Oapron,  OkL,  on 
June  4,  1914.  Plaintiff  took  the  tractor  out 
to  his  farm,  but  the  tractor  was  unsatis- 
factory, and  worthless,  not  being  of  good 
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material  or  well  made,  nor  would  It  do  the 
work  according  to  the  rating  and  terms  of  the 
contract  Plaintiff  promptly  notified  defend- 
ant by  registered  letter,  and  defendant  made 
two  attempts  to  remedy  the  tractor's  defects, 
but  without  success.  Thereupon  plaintiff 
returned  the  tractor  to  the  place  where  be 
had  received  It  notified  the  defendant  by 
registered  letter,  and  demanded  the  return 
of  his  notes  and  the  freight  he  had  paid,' 
which  it  is  conceded  was  $140.  The  defend- 
ant however,  refused  to  take  the  tractor 
back,  declined  to  replace  the  defective  ma- 
chine with  another,  and  also  refused  plaintiff 
his  notes  and  money. 

At  some  time  before  the  maturity  of  the 
notes,  but  whether  before  or  after  the  re- 
jection of  the  tractor  does  not  appear,  the 
defendant  negotiated  the  notes  to  the  Union 
National  Bank  of  Massllon,  Ohio.  After 
their  maturity,  said  bank  brought  suit  on 
them,  the  first  thing  plaintiff  knowing  of 
said  bank  having  the  notes  being  when  he 
was  sued.  Believing  and  being  advise«l 
that,  imder  the  law  as  it  then  stood  la 
Oklahoma,  the  notes  were  nonnegotiable, 
and  that  he  had  a  good  defense  to  them  on 
account  of  the  equities  between  him  and  the 
payee,  plaintiff  resisted  payment  under  the 
authority  of  Randolph  v.  Hudson,  12  Okl.  518, 
74  Pac.  946.  The  trial  court  upheld  plaintiff's 
contention  as  to  the  nonnegotlabUlty  of  said 
notes;  and  upon  appeal,  the  Supreme  Court 
of  Oklahoma,  in  Union  National  Bank  v. 
Mayfleld,  169  Pac.  626,  afilrmed  the  Judg- 
ment However,  later,  the  Supreme  Court 
of  Oklahoma  reversed  the  judgment,  and 
held  that  the  notes  were  negotiable.  Union 
National  Bank  v.  Mayfleld,  174  Pac.  1034, 
2  A.  L.  R.  135.  The  Union  National  Bank 
being  holder  for  value,  and  without  notice, 
was  not  affected  by  any  equities  between  the 
maker  and  payee,  so  plaintiff  herein  was 
compelled  to  pay  said  notes,  which  he  did 
on  October  18,  1918,  with  interest  at  9  per 
cent,  making  the  total  payment  amount  to 
$3,700.  Thereafter,  on  November  30,  1918, 
plaintiff  brought  this  suit  for  the  breaches 
aforesaid.  The  case  was  tried  on  May  13, 
1919. 

The  damages  claimed  and  sought  to  be 
recovered  by  plaintiff  was  the  amount  be 
was  compelled  to  pay  on  said  notes  plus  the 
freight  he  had  paid,  and  also  the  damages 
he  had  sustained  by  way  of  expense  in 
trying  to  operate  said  tractor,  and  the  loss 
of  the  rental  value  ($2  per  acre)  of  one  sea- 
son's use  of  the  land  which  the  seller  knew 
plaintiff  was  Intending  to  plow  with  said 
tractor  and  sow  In  wheat.  Over  the  objec- 
tions of  defendant  the  trial  court  admitted 
evidence  as  to  these  Items,  and,  under  in- 
structions, authorized  the  jury  to  return  a 
verdict  in  favor  of  plaintiff  for  the  amount 
be  was  finally  compelled  to  pay  on  said  notes, 
as  well  as  for  the  expenses  he  had  Incurred 
in  trying  to  operate  the  tractor  and  for  the 
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rental  value  of  the  land  for  the  season,  the 
use  of  which  he  lost  by  reason  of  the  failure 
of  the  tractor  to  do  the  work  It  was  war- 
ranted to  do.  The  Jury  returned  a  verdict 
In  plaintUTs  favor  for  $3,897.76,  and  de- 
fendant has  appealed.  , 

No  complaint  Is  made  as  to  the  sufficiency 
of  the  evidence  to  establish  the  Jury's  find- 
ing that  the  tractor  was  worthless,  and  not 
In  accordance  with  the  contract  and  war- 
ranty. The  record  contains  ample  evidence 
that  the  flywheel  was  smaller  than  the  one 
designed  for  It,  that  the  crank  shaft  was  too 
short,  and  had  been  pieced  or  lengthened 
out,  that  the  "compression"  was  bad,  that 
little  power  could  be  developed,  that  the  fly- 
wheel was  "wobbly"  on  Its  shaft,  and  that 
the  tractor  would  not  do  the  work  accord- 
ing to  the  terms  of  the  contract.  In  other 
words,  there  was  ample  evidence  that  the 
machine  was  not  "well  made  and,  with 
proper  management,  capable  of  doing  as  good 
work  as  similar  articles  of  other  manu- 
facturers," and  the  evidence  amply  tends  to 
■how   that  the  tractor  was   worthless. 

[1]  Defendant's  first  complaint  Is  that  cer- 
tain evidence  was  Improperly  admitted.  This 
evidence  was  that,  in  plaintltF's  locality, 
when  a  tractor  was  used,  disc  plows  were 
ordinarily  used;  that  It  took  less  power  to 
pull  disc  plows  than  it  did  moldboard  plows; 
that  two  8-lnch  disc  plows  wouldn't  pull  any 
harder  than  one  14-lnch  moldboard  plow ; 
that  the  power  required  to  pull  a  plow  of 
18  discs  would  about  equal  the  power  re- 
quired to  pull  9  plows  each  having  a  14- 
lnch  moldboard ;  that  when  plaintiff  was 
considering  buying  the  tractor  he  told  de- 
fendant's agent  that  he  was  going  to  use  an 
'  Emerson  IS-dlse  plow,  and  the  agent  said  It 
would  be  all  right;  that  in  attempting  to 
plow  with  it  plaintift  used  an  Bmerson 
18-dlsc  plow,  and  could  not  develop  enough 
power  to  pull  it,  except  at  such  a  shallow 
depth  as  was  wholly  insufficient;  that  the 
soil  in  which  the  tractor  was  attempted  to 
be  used  was  the  same  kind  of  land  In  that 
community  which  is  cultivated  and  sown 
In   wheat. 

The  defendant's  objection  to  this  line  of 
evidence  is  that,  the  warranty  being  ex- 
press, there  could  be  no  implied  warranty 
of  fitness  to  do  the  purchaser's  particular 
work,  or  to  pull  a  particular  plow,  a  par- 
ticularly large  plow  of  the  purchaser's  selec- 
f  tlon  of  disc  type  rather  than  of  moldboard, 
or  to  plow  at  a  particular  depth  on  purchas- 
er's land.  The  objection  to  the  evidence  as 
to  what  plalntlfT,  prior  to  the  purchase,  told 
defendant's  agent  what  work  he  proposed 
to  do  with  the  tractor,  and  the  size  of  the 
plow  he  was  going  to  use  with  it,  and  the 
agent's  reply  thereto,  further  rests  upon 
the  fact  that  the  contract  contains  a  provi- 
tion  that  "no  tft'omlses,  whether  of  agent, 
employe,  or  attorney,  concerning  the  articles 
berein  purchased,  the  working  of  or  war- 


ranty thereon  •  •  •  shall  bo  binding 
on  said  corporation  unless  made  and  ratified 
In  writing  by  an  executive  officer  at  Its  borne 
office ;"  and  also  upon  the  rule  that  all  verbal 
statements  and  representatlcms  are  merged 
in  the  written  contract,  and,  if  not  appeariog 
therein,  are  excluded  thereby.  Doubtless  tbe 
objection  would  be  good  as  to  either  one  or 
both  of  these  grounds  had  the  evidence  been 
introduced  and  relied  upon  to  create  or  en- 
large the  warranty  contained  In  the  con- 
tract, but  it  was  not  offered  for  that  por; 
pose. 

So   far   as   the   use    of   the   tractor    for 
plowing  is  concerned,  the  warranty  is    that 
the  machine  will  be  capable  of  doing    as 
good  work  as  similar  articles  of  other  manu- 
facturers, and,  concededly,  plowing   is   sucb 
work  as  is  necessarily  within  the  scope  of  a 
farm  tractor.    Indeed,  the  contract,  by  specif- 
ic statement  that  the  tractor  shall   "be  of 
speciflcatlon    as  shown  in  circular  M-2-14" 
made  the  circular  a  part  of  it,  and  defend- 
ant's answer  admits  that  the  defendant  sold 
plaintiff  the  tractor  "of  the  specification  as 
shown  In  defendant's  circular  M-2-14.'*  Now, 
as   hereinbefore   stated,    this   circular    said 
the  number  of  plows  that'  could  be  pulled 
at   slow   speed   was   from   8  to   12.     There 
was  nothing  else  stated  as  the  size  or  kind 
of  plows   meant,  and   clearly  the  contract 
was  Indefinite  on  this  subject,  not  showing 
whether  12,  14,  or  16  inch  plows  were  meant, 
nor  whether  they  were  disc  or  moldboard 
plowsi     The    evidence    is    that,    when     the 
tractor    In    question    was    demonstrated    to 
plaintiff   by  defendant's   agent,   the  demon- 
stration was  made  with  an  18-disc  Emerson 
plow;  that  plaintiff  told  defendant  that  this 
was  what  he  was  going  to  use  with    the 
tractor,  and  purchased  an  18-disc  Emerson 
plow  of  that  (the  Emerson)   company,   and 
the  defendant  loaded   It  into  the  car  and 
sent  it  along  with  the  tractor  when  it  was 
shipped  to  plaintiff.     The  evidence  la   fur- 
ther that,  when  the  defendant's  agents  tried 
unsuccessfully  to  make  the  plow  work,   no 
complaint  or  objection  was  made  that  the 
tractor  was  overloaded.    Under  the  evidence 
it  took  no  more  power  to  pull  an  18-dlac 
Emerson  plow  than  it  did  to  pull  one  of 
nine   14-inch   moldboard   plowd,    which   was 
within    the   number    of   plows   the   circular 
specified  the  tractor  could  pulL     The  dem- 
onstration by  the  agent  was  with  an  18-dlsc 
Emerson  plow.    The  contract  being  indefinite 
as  to  the  kind  and  size  of  plows  stated,  it 
was    proper    to   show    that   both    disc   and 
moldboard    plows    were    used    in    plaintlfCs 
locality,  and  also  to  show  the  acta  and  con- 
duct of  the  parties  to  the  contract  in  order 
to  throw  light  on  the  question  of  how  de- 
fendant interpreted  the  contract  as  to  the 
matter    tliat    was    definite     and    obscore 
therein. 

r2]  It  is  next  contended  that,  under  the 
contract.  In  case  of  a  failure  of  warranty. 
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tbe  only  right  of  the  plaintiff  purchaser 
was,  after  due  notice  of  such  failure,  to 
have  anotber  tractor  or  a  return  of  the 
freight  money  and  notes  given  for  the  pni^ 
chase  price.  In  other  words,  the  contention 
la  tlilB  was  to  be  the  full  extent  of  de- 
fendant's liability  for  the  breach  of  war- 
ranty, and  the  contract  made  this  measure 
of  his  damages  therefor  ezclusiva  Hence 
the  defendant  says  the  only  recovery  plain- 
tiff is  entitled  to  have,  if  any,  is  the  freight 
money  he  paid  (shown  to  have  b^n  $14,  and 
conceded  to  be  that  much),  and  the  value 
of  tbe  notes,  L  e.,  the  amount  plaintiff  would 
have  had  to  pay  had  be  redeemed  them  at 
the  earliest  opportunity. 

There  is  an  almost  innumerable  array  of 
authorities  stating.  In  general  terms,  the 
rule  that  parties  to  a  contract  may  stipulate 
for  a  special  remedy  in  case  of  a  breach  of 
warranty,  and  where  this  is  done  they  are 
iinrited  and  bound  by  the  remedy  thus  pro- 
vided, and  such  stlpnlaticm  furnishes  the 
basis  of  tbe  complainant's  rights  as  to  the 
breach  of  warranty  and  the  measure  of 
damages  for  the  breach;  but,  in  almost  every 
one  of  the  many  cases  we  have  examined, 
the  suit  was  either  one  wherein  the  pur- 
diase  price  was  all  that  was  demanded  or 
defended  against,  or  where  the  complain- 
ing purdiaser  had  failed  to  follow  out  the 
procedure  stipulated  as  a  condition  preced- 
ent to  an  enforcement  of  the  warranty. 
Of  course,  in  such  cases,  the  question  of 
whether  tbe  complaining  purchaser  was  en- 
titled to  anything  other  than  a  release  from 
or  a  return  of  the  purchase  price  was  in  no 
wise  involved.  But  the  present  case  does 
not  fall  within  tbe  category  of  either  of 
the  above  classes  of  cases.  Here,  tbe  plain- 
tiff purchaser  did  comply  with  the  conditions 
precedent,  and  did  return  the  tractor;  and 
the  defendant  neither  gave  plaintiff  another 
la  its  stead  nor  returned  tbe  "money  and 
notes"  it  agreed  to  do. 

The  only  case  to  which  we  have  been  cited, 
or  which,  in  our  independent  investigations, 
we  have  been  able  to  find,  which  Is  squarely 
in  point,  and  upholds  defendant's  contention, 
la  Helvetia  Copper  Co.  v.  Hart-Parr  Co.,  142 
Minn.  74,  79,  171  N.  W.  272,  274.  The  war- 
ranty in  that  case  contained  a  clause  similar 
to  the  one  herein,  providing  for  return  of 
the  article  purchased,  if  it  was  not  as  war- 
ranted, and  for  a  refund  of  the  purchase 
price,  "and  no  further  claim  is  to  be  made." 
Plaintiff  In  that  case  offered  to  return  the 
article,  but  the  company  refused  to  give 
another  or  to  refund  the  money.  Suit  was 
for  general  damages,  and  the  trial  court 
submitted  the  case  on  the  theory  that  the 
refusal  of  the  company  to  give  another  ma- 
dilne  or  to  refund  tbe  money  entitled  plain- 
tiff to  sue  for  all  damages  he  sustained. 
Tbe  appellate  conrt  said : 

'TThis  we  think  waa  error.  We  do  not  nnder- 
(tand  that  a  refnsal  to  receive  a  return  of  tbe 


tractor  and  to  refund  the  price  made,  perhaps, 
In  good  faith,  and  under  a  bona  fide  claim  that 
refundment  was  not  due,  will  give  rise  to  the 
right  to  sue  for  damages  for  breach  of  war- 
ranty, a  right  which  was  expressly  contracted 
away." 

The  court  goes  on  to  say  they  do  not  "find 
any  decision  directly  in  point,"  but  that — 

"The  contract  provides  the  remedy  for  Its 
breach  by 'defendant.  Breach  by  defendant  will 
not  give  rise  to  another  remedy." 

It  seems  to  us  that  the  purchaser's  right 
to  sue  for  general  damages  for  the  breach 
was  not  unconditionally  "contracted  away," 
but  that  the  agreement  to  make  no  further 
claim  on  the  company  was  conditioned  on  the 
agreement  of  the  company  to  either  give 
another  machine  or  refund  the  money.  In 
the  case  of  American  Foundry,  etc.,  Co.  v. 
Board  of  Education,  131  Wi&  220,  226,  110 
N.  W.  403,  406,  the  court  say; 

"Vpod  being  so  notified  of  the  •  •  •  fail- 
ure tbe  plaintiff  was  bound  by  the  contract  to 
do  the  one  thing  or  the  other." 

The  agreement  of  the  company  that  it 
would  do  this  Is  the  basis  and  the  condition, 
and  the  only  consideration,  for  the  purchas- 
er's giving  up  his  right  to  general  damages. 
In  the  Wisconsin  Case  Just  cited,  the  suit 
waa  by  the  seller  for  the  balance  of  the  pur- 
chase price,  but  the  defendant  purchasers 
connterdaimed  for  general  damages  in  ex- 
cess of  the  amount  they  had  paid.  The  jury 
found  a  verdict  not  only  releasing  defendants 
from  paying  tbe  balance  due  on  contract,  but 
also  gave  them  a  verdict  for  the  amount  they 
had  paid,  and  for  other  damages  they  had 
sustained.  The  plaintiff  appealed,  but  the 
verdict  was  sustained,  and  the  Judgment  was 
affirmed.  In  24  R.  0.  U  250,  i  628,  It  Is 
said: 

"The  parties  to  a  sale  may,  by  an  express  pro- 
vision, limit  the  right  of  the  buyer,  in  case  of  a 
breach  of  warranty,  to  a  return  of  the  goods  and 
recovery  of  the  price,  and  where  such  is  the  case 
the  buyer  cannot  maintain  an  action  for  dam- 
ages Hnlas  he  has  tendered  a  return  and  the 
same  has  been  refused  by  the  seller."  (Italics 
ours.) 

In  tbe  same  v<dame  of  said  work,  at  page 
2S:t.  I  631.  it  is  said: 

"It  the  buyer  has  duly  tendered  a  return,  and 
the  seller  refuses  to  accept  the  same,  the  buyer 
may  then  resort  to  bis  action  for  damages  or  de- 
fend against  an  action  for  the  price." 

[3]  No  doubt,  if  the  parties  to  a  contract 
agree  upon  a  particular  remedy  for  a  breadi 
of  warranty,  and  expressly  and  clearly  in- 
tend to  unqualifiedly  limit  the  remedy  of  the 
purchaser  to  the  one  therein  prescribed,  the 
contract  will  be  given  this  construction,  but 
such  contracts  do  not  constitute  a  limitation 
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of  the  purcbaser's  remedies  for  a  breach  of 
vrarranty  unless  such  intention  is  clearly  ex- 
pressed by  the  language  and  terms  of  the 
warranty.  Nave  v.  Powell,  62  Ind.  App.  496, 
96  N.  E.  895.  It  is  elementary  that  where 
the  form  and  wording  of  the  contract  is  the 
work  of  one  of  the  parties,  if  there  Is  any 
ambiguity  in  the  meaning  or  construction  of 
any  part  of  It,  such  will  be  resolved  against 
him  and  in  favor  of  the  other  party ;  and  It 
is  also  elementary  that  courts  will  construe 
the  language  of  a  contract,  where  there  Is 
room  for  construction,  according  to  the  In- 
tention of  the  parties,  and  this  Intention 
will  be  gathered  from  the  language  used  In 
a  contract  as  a  whole,  and  from  the  sur- 
rounding facts  and  circumstances. 

Now,  the  contract  in  this  case  clearly,  It 
seems  to  us,  does  not  unconditionally  limit 
the  purchaser's  rights  to  a  return  of  tiie  ma- 
chine and  the  receipt  of  another,  or  a  return 
of  the  purchase  money.  Such  limitation  fol- 
lows, and  is  coupled  with,  and  Is  necessarily 
dependent  upon,  the  agreement  of  the  com- 
pany that  it  will  do  either  one  of  the  two 
things  above  mentioned.  TO  say  that  the 
purchaser  agreed  that,  at  all  events,  he 
would  make  no  other  claim  on  the  company, 
to  to  read  something  Into  the  contract  that  Is 
not  there.  In  WUson  v.  Nichols,  139  Ky. 
B06,  514,  97  S.  W.  18,  It  to  held  that  con- 
tracts, such  as  In  the  case  at  bar,  do  not 
leave  the  buyer  entirely  without  remedy  If 
he  sustains  damages  by  reason  of  the  failure 
or  refusal  of  the  seller  to  comply  with  his 
warranty  (L  e.,  giving  him  a  good  machine 
or  returning  hto  "money  and  notes"),  since, 
If  the  purchaser  to  compelled  to  and  does  re- 
turn the  machine  l)ecau8e  the  seller  falls  or 
refuses.  In  a  reasonable  time  after  notice,  to 
comply  with  hto  warranty,  the  purchaser  has 
a  cause  of  action  against  the  seller  for  dam- 
ages resulting  to  him.  In  Allen  v.  Tomp- 
kins, 136  N.  C.  208,  211.  48  S.  E.  655,  it  to 
said  that.  If  the  seller,  upon  demand  for  a 
new  machine  In  accordance  with  the  terms 
of  his  contract,  refuses  to  comply  therewith, 
then  the  provision  as  to  rentedy  no  longer 
applies,  and  the  purchaser  may  have  re- 
course to  the  ordinary  remedies  for  a  breach 
of  warranty.  In  Warder  v.  Robertson,  75 
Iowa,  585,  588,  39  N.  W.  905,  906)  it  to  said: 

"When  the  breach  occurred,  and  they  [the 
sellers]  nefclected  to  perform  their  undertaking, 
he  [the  purchaser]  had  the  right,  independent  of 
the  contract,  to  rescind  the  sale  becaase  of  such 
breach  and  neglect.  It  was  competent  for  the 
parties  to  make  provision  as  to  the  course  to  be 
pursued  in  case  of  a  failare  of  the  warranty. 
•  •  •  But  when  plaintiffs  [the  sellers]  neg- 
lected to  perform  the  undertaking  on  their  part, 
the  performance  of  which  was  precedent  to  de- 
fendant's right  to  avail  himself  of  the  remedy 
provided  by  the  contract,  its  remedial  provisions 
were  abandoned,  and  he  could  avail  himself  of 
such  remedies  as  woold  have  been  open  to  him  if 
that  condition  had  never  been  embodied  in  the 
contract.''    dtalics  oars.) 


It  to  true,  In  the  case  the  return  of  tbe 
machine  may  have  been  permissive,  rattier 
than  mandatory,  but  the  principle  enunciated 
and  here  considered  would  seem  to  apply 
equally  to  a  case  where  the  return  was  man- 
datory on  the  purchaser.  And  it  would 
seem  that  In  a  great  many  of  the  cases  vrliere 
it  is  said.  In  general  terms,  that  a  contract, 
such  as  the  one  in  the  case  at  bar,  gives  a 
purchaser  an  "exclusive  remedy"  and  Umits 
him  to  that,  the  meaning  is  that  he  to  lim- 
ited to  the  ..course  to  be  pursued,  and  not 
that  he  to  limited  to  a  mere  rescission  of  tbe 
contract  If  he  has  pursued  the  course  pre- 
scribed, and  the  other  party  has  refused 
to  perform  on  his  part  The  purchaser  baa 
the  right  of  rescission,  independent  of  tbe 
contract,  and  If  the  provision  as  to  rescis- 
sion— i.  e.,  return  of  machine  and  receipt  of 
another,  or  get  hto  money  back— to  violated 
by  the  seller,  what  consideration  has  been 
given  the  purchaser  for  surrendering  bto 
ripcht  to  pursue  hto  legal  remedy  for  all  dam- 
ages lawfuly  accruing  to  him  ttom  tbe 
breach? 

That  such  to  the  proper  effect  to  be  given 
to  the  refusal  of  the  company  to  comply  witb 
the  agreement  on  Its  part  to  further  sup- 
ported by  the  fact  that  the  contract  nowbere 
expressly  says  the  purchaser  to,  at  all  eveits 
limited  to  a  rescission  of  tbe  contract  (wbicb, 
of  course,  he  to,  if  hto  only  recourse  is  to 
merely  get  hto  money  back),  and  also  hj  tbe 
fact  that  the  contract  elsewhere  provides 
that  all  warranties  shall  be  void  if  the  pur- 
chaser does  not  comply  with  the  terms  of  the 
contract  on  hto  part.  To  say  that  the  con- 
tract limits  tbe  pnrdiaser's  damages  on  ac- 
count of  a  broken  warranty  to  merely  a  re- 
turn of  the  purchase  price,  even  If  the  sell- 
er does  not  comply  with  hto  agreement  to 
give  a  new  machine  or  return  the  price,  while 
at  the  same  time  the  contract  provides  tbat. 
If  the  purchaser  violates  the  terms  of  the 
contract  on  his  part,  the  seller  is  relieved  of 
its  warranty,  to  to  put  a  construction  on  the 
whole  contract  that  we  are  unwilling  to 
adopt 

The  Idea  expressed  by  the  court  In  the 
Helvetia  Copper  Co.  Case,  snpra,  that  breach 
by  defendant  will  not  give  rise  to  another 
remedy,  may  be  proper  In  that  case  In  view 
of  the  sole  ground  upon  which  that  suit  was 
brought,  namely,  on  a  breach  of  the  warranty 
itself,  and  not  a  breach  of  the  agreement  to 
comply  with  the  obligation  of  the  seller  to 
give  a  new  madilne  or.  return  the  purchase 
price.  But  such  theory  cannot  be  applied  to 
the  case  at  bar,  since  the  petition  dectores 
on  diCPerent  breaches  of  contract  Including 
the  breach  in  relation  to  the  warranty,  as 
well  as  the  breadi  of  the  agreement  that 
the  company,  upon  failure  of  the  warranty, 
and  notice  thereof,  and  return  of  the  prop- 
erty, would  either  give  plalntUf  a  good  ma- 
chine or  return  the  freight  money  and  notes. 

[4]  We  are,  therefore,  of  the  opinion  that 
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tbe  plaintiff  was  entitled  to  at  leaat  recover 
not  only  tbe  damages  he  bad  sustained  on 
accoont  of  the  breach  of  warranty  itself,  bnt 
also  the  damages  arising  from  defendant's 
violation  of  Its  agreement  to  return  his 
"money  and  notes."  This  wonld  at  least  In- 
clude not  only  the  $140  freight  money  and 
the  valne  of  the  notes  as  of  the  time  he 
'  could  have  first  redeemed  them  without  a 
contest  as  to  their  validity,  but  the  amount 
he  was  finally  compelled  to  pay  In  order  to 
get  rid  of  them,  when  the  Supreme  Court  of 
Oklahoma  at  last  decided  tbe  notes  were  ne- 
gotiable. The  plaintitf  was  not  required  to 
decide  for  himself,  and  at  his. own  risk,  the 
question  of  law  as  to  the  negotiability  of  the 
notes.  Had  he  done  so,  and  paid  the  notes 
without  making  his  defense,  he  would  doubt- 
less have  been  met  here  with  that  objection. 

IS]  Tbe  contention  of  defendant  that  plain- 
tiff is  not  entitled  to  recover  the  expense  he 
was  at  In  endeavoring  to  make  the  madilne 
work  because  the  contract  of  purchase  dear- 
ly contemplates  that  the  pnrchaaer  should 
use  the  machine  to  determine  whether  It 
came  up  to  the  warranty,  proceeds  on  the 
assumption  that  tbe  purchaser's  damages  are 
limited,  at  all  events,  to  a  return  of  the  pur- 
chase price,  and  Ignores  the  breach  of  the 
company's  contract  that  the  machine  was 
wen  made,  and  wonld  work  as  others  of  sim- 
ilar character,  and  that,  If  It  did  not,  they 
wonld  give  him  another  or  return  his  pnr- 
diase  "money  and  notes." 

[1]  The  same  is  true  as  to  the  loss  of  the 
rental  value  ($2  per  acre)  of  one  season's  use 
of  the  land  he  was  to  plow.  This  was  not 
imder  any  Implied  warranty  of  fitness  of  the 
madhlne,  for  the  contract  expressly  pro- 
vided that  the  machine  would  pull  from  8 
to  12  plows  and  wonld  do  that  work  as  well 
u  other  tractors  of  similar  kind.  The  ma- 
dilne was  sold  for  plowing  purposes,  and 
was  purchased  for  that  work,  as  shown  by 
the  ccutract  Itself,  and  this  feature  does 
not  therefore  rest  upon  the  oral  promise  of 
defendant's  agent.  Nor  was  such  loss  not 
within  the  reasonable  contemplation  of  the 
parties,  nor  could  it  be  excluded  as  being 
within  the  category  of  lost  profits.  The  rent- 
al value  of  land  Is  something  definite  and 
easily  capable  of  being  ascertained,  not  sub- 
ject to  elements  of  uncertainty,  contingency, 
competition,  etc.,  as  are  profits  In  a  business. 

[7]  The  general  rule  of  damages  for  breach 
of  contract  Is  that  the  compensatlcn  should 


be  equal  to  th6  Injury,  subject  to  the  condi- 
tion that  the  damages  be  confined  to  those 
naturally  and  proximately  resulting  from 
the  breach,  and  be  not  uncertain  or  specula- 
tive, nor  outside  the  contemplation  of  the 
parties.  Minneapolis  Threshing  Machine  Co. 
v.  Bradford,  227  S.  W.  628. 

[1-18]  Even  If  the  plaintiff  were  not  en- 
titled to  recover  the  expense  incurred  In  the 
unavailing  attempt  to  make  the  machine 
work,  nor  the  loss  of  the  $2  per  acre  rental 
value  of  the  land  he  lost  the  use  of,  still  this 
would  not  necessarily  cali  for  a  reversal  of 
the  case.  Tlie  (140  freight  exijense  Is  con- 
cededly  correct  and  recoverable.  The  amount 
plaintiff  was  compelled  to  pay  on  the  notes 
October  18, 1818,  was  a  little  over  $3,700,  and 
this,  with  the  freight  blU  of  $140,  would  ag- 
gregate I8340-  The  verdict,  being  toe  13,- 
887.75,  is  only  $57.75  more  than  the  amount 
plaintiff  was  actually  compelled  to  pay  oat 
in  cash  on  the  freight  and  notes  themselves, 
to  say  nothing  of  any  other  item  of  damage. 
If,  In  addition  to  the  amounts  thus  actu- 
ally paid  out  in  cash  by  plaintiff  on  these 
two  items  alone,  he  be  glvm  Interest  at  6 
per  cent  from  the  time  they  were  paid  until 
the  date  of  the  trial.  May  18,  1819,  the  re- 
sult wonld  be  to  bring  the  total  far  above  the 
verdict,  and  more  than  wipe  out  the  afore- 
said $57.7S.  We  do  not  construe  the  peti- 
tion as  asking  for  interest,  however.  Cer- 
tainly it  does  not  specifically  ask  for  It,  and 
hence  Interest  cannot  be  relied  npon  to  ab- 
sorb the  aforesaid  $57.75.  This  wonld  not 
call  for  a  reversal  of  the  judgment  and  a 
remand  of  the  cause.  Even  If  It  were  error 
to  admit  the  evidence  as  to  the  last  two 
Itenaa  of  damage,  we  cannot  "believe  that 
error  was  qommltted  •  •  •  materially 
affecting  the  merits  of  the  action."  Section 
1618,  R.  S.  1819;  King  v.  St  Ix>uis,  250  Mo. 
501,  614,  167  S.  W.  498 ;  Jones  v.  Prudential 
Ins.  Co.,  ITS  Mo.  App.  1,  17,  155  S.  W.  U06; 
Bierderman  t  Interstate,  etc.,  Co.,  172  Ma 
App.  1,  12,  164  S.  W.  843.  If  It  were  errone- 
ous to  admit  the  evidence,  and  Interest  be 
not  allowable,  still  the  excess  of  the  verdict 
could,  in  that  case,  be  remedied  by  requiring 
a  remittitur  of  that  amount  Beading  v. 
Chicago,  etc,  B.  Co.,  188  Mo.  App.  41,  48, 
48,  173  S.  W.  451.  We  do  not,  however,  re- 
gard the  evidence  as  being  inadmissible,  and 
hence  will  not  require  a  remittitur,  but  will 
affirm  the  Judgment  as  It  stands.  It  Is  so 
ordered. 

All  conenr. 
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RUENZI  V.  PAYNE,  Ag«lt.     (No.  13966.) 

(KwiMU  Otj  Court  of  Appeal*.    Missouri. 
May  23, 1921.) 

1.  Railroads  «s>3l3— OmloslOB  of  statutory  slg- 
aal  prima  fado  aogligoaco. 

Under  Rev.  St.  1919,  {  99i3,  the  operation 
of  a  fast  passenger  train  through  and  over  the 
streets  of  an  incorporated  city  without  ringing 
the  bell  is  prima  facie  negligence. 

2.  Railroads  «=93 1 7— Violation  of  apood  ordi- 
aaace  hold  negllgeaeo. 

The  operation  of  a  train  across  city  streets 
at  an  excessive  rate  of  speed  in  violation  of 
city  ordinance  constitutes  negligence. 

3.  Railroads  «=33I6(4)— Speed  of  50  miles  an 
hoar  common-law  negligenco. 

The  running  of  a  train  through  a  city  and 
across  the  streets  at  a  rate  of  50  to  60  miles 
an  hour  constitutes  common-law  negligence. 

4.  Railroads  «=>338— Contributory  negligenoo 
no  dofenso  under  humanitarian  role. 

Contributory  negligence  of  pedestrian  struck 
at  crossing  is  no  defense  against  railroad's 
Tlolation  of  humanitarian  rale. 

5.  Railroads  9=9350(25)— Contributory  negtl- 
genoe  of  pedestrian  with  obstructed  view  held 
for  Jury. 

In  an  action  for  the  death  of  a  65  year  old 
pedestrian  struclc  by  a  west-bound  passenger 
train  after  she  had  crossed  two  tracks  without 
having  been  able  to  view  the  third  track  to  the 
east  because  of  buildings  obstructing  the  view 
in  that  direction  before  reaching  first  track, 
where  she  was  not  familiar  with  schedule  of 
trains,  and  her  attention  was  attracted  to  a 
freight  train  approaching  in  the  opposite  direc- 
tion on  the  second  track,  making  it  impossible 
to  hear  the  passenger  train,  the  question  wheth- 
er she  was  contributorily  negligent  in  not  look- 
ing to  the  east  after  entering  on  the  first  track, 
and  before  crossing  such  third  track,  held  tot 
the  Jury. 

6.  Railroads  <3=3327(5)— Falluro  to  look  both 
ways  for  trains  held  negligence. 

One  who  knowingly  approaches  a  railroad 
crossing  must  look  both  ways  for  approaching 
trains,  and  failure  to  so  do  is  negligence  pre- 
cluding recovery,  but  such  rule  is  not  so  un> 
yielding  that  it  must  be  applied  in  all  its  rigor 
nnder  all  circumstances;  the  measure  of  cau- 
tion to  be  observed  depending  upon  the  dream* 
stances. 

7.  Railroads  9=9324(1)— Cars  required  of  pe- 
destrian. 

A  pedestrian  approaching  a  railroad  cross- 
ing is  required  to  exercise  merely  that  degree 
of  care  which  should  be  expected  of  an  ordi- 
narily careful  and  prudent  person  in  the  same 
situation,  in  view  of  all  the  circumstances,  and 
is  not  held  to  the  greatest  degree  of  care. 

8.  Railroads  9=9312(4)— Lookout  required. 

Employees  operating  a  train  through  city 
toward  street  crossing  track  at  the  rate  of  from 
00  to  60  milps  an  hour  are  required  to  keep  a 
•harp  lookout  for  persons  crossing  the  track. 


9.  Railroads  «=>338— Oiseovered  p«rfl  <aetrte 
applied. 

Train  operatiTes  who  in  violatioo-of  In 

negligently  place  themselves  in  m.  sitoatec 
where  they  know  they  cannnot  av<rid  injnric;  i 
traveler  after  her  peril  is,  or  with  or^sin 
care  could  have  been,  discovered,  are  in  itt 
same  situation  as  if  they  had  discovered  ks 
peril  in  time  and  had  negligently  failed  to  act 

10.  Railroads    ;<3=>3S0(33)— Nogllgsaea    nadar 
humanitarian  rule  held  for  Jnry. 

lu  an  action  for  the  death  of  a  pedestriu 
struck  by  train  at  a  crossing,  where  it  vu 
claimed  that  deceased  was  contributorily  ne^- 
gent,  the  applicability  of  the  humanitazian  nde 
Aeld  for  the  Jut7. 

ii.  Trial  9=>252(9)— instmetloa  on  oeatribi- 
tory  negligence  held  contrary  to  tho  ovideacs. 
In  action  under  Rev.  St.  191d.  i  421T. 
against  railroad  for  death  of  pedestrian  at  eroa- 
ing,  the  giving  of  an  instruction  that,  if  tkt 
train  could  not  have  been  seen  or  heard  by  bs 
while  she  was  approaching  the  crossine  and  be- 
fore she  had  reached  a  place  of  danger,  she 
could  not  have  been  held  negligent  for  haviag 
failed  to  see  or  hear  the  train  before  resell- 
ing such  place  of  danger,  held  erroneons;  tie 
evidence  being  the  other  way. 

Appeal  from  CIrcnit  Court,  Bo(Hie  Ooontr: 
D.  H.  Harris,  Judge. 

Action  by  William  Raenzi,  administrator 
of  the  estate  of  Jnlia  Bell,  deceased,  against 
John  Barton  Payne,  Agent,  substituted  for 
defendant  Walker  D.  Hlnes,  Director  Gea- 
eral  of  Railroads.  Judgment  fOr  plalntUt, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

McBaine  ft  Clark  and  Jaa.  B.  Boggs.  all  of 
(Columbia,  for  appellant 

Don  C.  Carter,  of  Sturgeon,  and  J.  H. 
Johnson  and  Donald  W.  Johnson,  both,  of 
Kansas  CHty,  for  respondent 

TRIMBLE,  P.  J.  The  administrator-plain- 
tlS  herein,  under  the  fourth  clause  of  the 
death  statute  (now  section  4217,  R.  S.  1910). 
brought  this  suit,  praying  a  reoovclry  of 
|2,000  because  of  the  death  of  JuUa  Bdl, 
who  was  killed  at  the  Wabash  Railroad  cross- 
ing on  Ogden  street  In  the  city  of  Stoi^eon, 
Mo.  Verdict  and  Judgment  for  the  above- 
named  amount  were  obtained,  and  the  de- 
fendant has  appealed. 

Sturgeon  Is  a  city  of  the  fourth  class,  and 
Ogden  street,  80  feet  wide,  runs  north  and 
south  and,  being  the  main  business  street  of 
the  town,  is  a  much-traveled  thoroughfare. 
The  Wabash  Railroad  runs  east  and  west 
through  the  town  and  crosses  Ogden  street 
at  right  angles.  Mrs.  Bell  was  65  years  old 
and  a  widow  with  no  children,  but  she  bad 
several  brothers  and  sisters.  She  was  pro- 
ceeding as  a  pedestrian  north  along  the  dde- 
walk  on  the  west  side  of  Ogden  street  about 
5:40  p.  m.  of  August  29,  1919,  and,  as  stated. 


9=3>Per  otbsr  cases  see  same  topic  and  KEY-NUMBER  in  all  Ke;r-Numb«re4  Dls«*U  and  Indexea 
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attempted  to  croas  over  the  main  line  of  the 
Wabash  Railway,  when  she  was  strnck  and 
Instantly  killed  by  the  Wabash  west-bound 
fast  passenger  train,  the  road  being  then  in 
the  control  of  and  operated  by  the  Director 
General. 

Many  years  before  this  Mrs.  Bell  had  lived 
in  Sturgeon,  but  she  was  a  visitor  and  stran- 
ger there  at  the  time,  having  been  in  town 
only  about  a  week,  and  knew  nothing  of  the 
schedule  of  trains  nor  of  the  running  of  this 
fast  train  through  the  to^vn  without  stopping. 
In  proceeding  north  along  the  west  side  of 
the  street,  there  are  three  tracks  to  be  en- 
countered, first,  the  house  track,  next,  the 
passing  track,  and,  last,  tbe  main  track,  on 
the  last  of  which  Mrs.  Bell  was  killed.    Ac- 
cording to  plaintiff's  evidence,  the  passing  or 
middle  track  was  8  feet  north  of  the  first  or 
house  track,  the  main  track  was  8  feet  north 
of  the  middle  track,  and  it  was  S2  feet  from 
the  south  rail  of  the  first  track  to  the  north 
rail  of  the  main  line  or  last  track.    According 
to  defendant's  plat,  the  middle  track  was  10 
feet   8   Inches  north  of  the  first  track,  the 
main  track  was  13  feet  5  inches  north  of  the 
middle  track,  and  the  two  rails  of  each  track 
were  5  feet  apart,  making  it  38  feet  8  inches 
from  tbe  south  rail  of  the  first  track  to  tbe 
north  rail  of  the  main  line  or  .last  track. 

The  house  and  passing  track,  after  begin- 
ning somewhere  west  of  Ogden  street,  ran 
cast  to  and  across  said  street,  parallel  with 
the  main  track,  and  continued  thus  eastward 
beyond  Ogden  street  for  a  distance  of  380 
feet  to  a  switch  where  the  said  two  tracks 
merged  into  the  main  line.  The  depot  was 
immediately  west  of  Ogden  street  and  on 
the  north  side  of  the  main  track.  From  the 
depot  eastward  to  the  above-mentioned  switch 
the  ground  on  which  all  tbe  tracks  lay  was 
practically  level,  but  from  the  switch  con- 
tinuing on  eastward  there  was  considerable 
down  grade  to  a  point  about  200  yards  from 
a  bridge,  which  bridge  is  said  to  be  "hardly 
a  quarter"  of  a  mile  east  of  the  switch,  and 
from  said  point  to  and  past  the  bridge  g(dng 
east  there  was  a  heavy  up  grade. 

South  of  and  alongside  the  first  or  house 
track,  and  from  Ogden  street  eastward,  there 
was  a  line  of  buildings,  a  coal  bouse,  oil 
tanks  and  two  or  three  elevator  buildings. 
These  obstructed  a  view  of  the  tracks  and  of 
a  train  approaching  from  the  east,  by  any 
one  going  north  along  the  west  side  of  Ogden 
street,  until  tbe  first  tradi  was  reached. 
When  this,  point  was  reached  a  pedestrian 
could  see  down  the  main  track  at  least  to 
the  switch,  a  distance  of  380  feet  as  hereto- 
fore stated.  After  passing  over  the  first 
track  a  pedestrian  could  see  east  along  the 
main  track  for  a  distance  of  "a  quarter  of  a 
mile  or  further,"  and  when  on  the  second 
or  middle  track  one  could  see  east  along  the 
main  track  for  two  miles. 
About  80  or  100  feet  south  of  tbe  crosalng 


and  'on  the  west  side  of  the  street  is  a 
chicks  house,  and  plaintiff's  evidence  to 
that  when  Mra  Bell,  in  her  northward  Jour- 
ney along  the  sidewalk,  reached  the  chicken 
house,  a  freight  train  headed  east  and  on  the 
middle  track  126  feet  west  of  the  crossing 
began  moving,  emitting  steam,  puffing  and 
making  a  noise  whidi  she  could  hear,  but 
she  could  not  see  the  freight  train  on  account 
of  the  string  of  cars  on  the  first  track  ex- 
tending west  from  Ogden  street  She  looked 
in  that  direction  and  increased  her  gait  un- 
til she  came  to  the  first  track  where  the 
car  jutted  out  over  the  sidewalk.  Here  she 
made  a  little  detour  out  into  tbe  street 
around  the  end  of  the  car  and  back  to  the 
sidewalk  again.  As  she  came  around  the  end 
of  the  projecting  car  she  was  looking  at  the 
pufiSng  freight  engine  as  it  was  moving  slowly 
toward  the  crossing  emitting  clouds  of  steam 
and  making  a  noise  as  heretofore  stated.  It 
was  then  60  or  60  feet  west  of  the  crossing. 
She  acted  as  though  she  decided,' from  the 
slow  rate  the  freight  was  moving  and  the 
distance  it  was  away,  that  she  had  plenty  of 
time  to  cross,  and  thereupon  hastened  her 
speed  and  ccmtinued  on  north,  watching  the 
freight  train.  Various  persons  in  the  vicin- 
ity who  knew  the  fast  passenger  from  the 
east  was  due  and  was  coming,  and  who  ob- 
served that  her  attention  was  wholly  ab- 
sorbed by  the  freight  train,  and  that  she  had 
not  at  any  time  looked  eastward,  and  was 
therefore  unaware  of  the  approach  of  the 
passenger  train,  began  shouting  warnings  to 
her.  She  could  not  hear  what  the  shouters 
were  saying  because  of  the  noise  tbe  freight 
train  was  making.  The  evidence  in  plain- 
tiff's behalf  Is  that  the  shouts  excited  her, 
at  least  she  acted  that  way;  that  "she  acted 
like  she  didn't  know  whether  she  could  get 
across  for  the  freight  or  not";  that,  although 
she  had  theretofore  accelerated  her  speed, 
yet  when  she  got  in  the  center  of  the  middle 
track  she  broke  into  a  run  and  continued 
north,  all  the  time  keeping  her  eyes  on  the 
moving  freight  train.  She  had  reached  the 
north  rail  of  the  main  track  and  was  Just 
ready  to  step  over  it  when  the  fast  passenger 
from  the  east,  10  minutes  late  and  coming 
at  the  rate  of  60  or  60  miles  an  hour,  stmdc 
her  and  hurled  her  body  a  distance  of  80 
or  90  feet  toward  the  other  or  west  end  of 
the  deiwt  platform,  killing  her  instantly. 
She  at  no  time  looked  eastward,  and  there  is 
no  evidence  that  she  ever  was  conscious  of 
tbe  approadi  of  the  train  that  struck  her. 
There  Is  no  question  but  that  tbe  train  was 
going  at  great  speed,  as  the  engineer  him- 
self (a  witness  for  defendant)  says  he  was 
going  60  miles  an  hour.  All  of  the  evidence 
Is  that  the  train  approached  and  crossed  Og- 
den street  without  slackening  speed,  and  the 
evidence  in  plaintiff's  behalf,  from  various 
disinterested  sources,  is  that  no  bell  was 
runs  nor  whistle  sounded  after  tbe  statioo 
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fdgnal  was  given  "over  the  hlU  about  a  mile 
from  town,"  except  a  whistle  blown  at  or 
shortly  before  the  Instant  it  strudc  her. 

The  petition  contained  flrft  charges  of  n^- 
Ugence,  namely: 

(1)  Pailnre  to  perform  the  statutory  duty 
et  ringing  the  bell  while  passing  through  the 
town  and  approaching  the  crossing. 

(2)  Running  the  train  through  the  dty  at  a 
rate  of  speed  in  excess  of  six  miles  per  hour 
in  violation  of  a  city  ordinance  prescribing 
that  limit. 

(3)  Common-law  negligence  in  running  the 
train  through  the  city  at  a  highly  dangerous 
and  negligent  rate  of  speed. 

(4)  Obstructing  the  sidewalk,  at  the  cross- 
ing of  the  house  track  and  failing  to  have  a 
watchman  at  the  crossing  to  warn  pedestri- 
ans of  the  approach  of  the  train. 

(5)  A  violation  of  the  humanitarian  rule 
in  that  the  operatives  of  said  train  had  time 
and  opportunity  to  discover  the  peril  of  de- 
ceased and  that  she  was  oblivious  thereto  in 
time,  by  the  exercise  of  ordinary  care,  to 
have  warned  her  of  the  approach  of  said 
train  by  the  sonnding  of  the  wliistle  or  the 
ringing  of  the  bell,  and  thereby  to  have  avoid- 
ed the  injury,  but  they  negligently  failed  to 
discover  the  peril  of  deceased  and  negligent- 
ly failed  to  sound  the  whistle  or  ring  the 
bell  after  they  had  discovered,  or  in  the  ex- 
ercise of  reasonable  care  should  have  dis- 
covered, her  peril  and  the  fact  that  slie  was 
oblivious  to  the  same.  The  answer  was  a 
general  denial  coupled  with  a  plea  of  oontrlb- 
ntory  negligence. 

[1-3]  The  defendant  offered  a  geieral  de- 
murrer both  at  the  dose  of  plaintiff's  evi- 
dence and  at  the  close  of  all  the  evidence, 
and  now  insists  that  the  demurrer  should 
have  been  sustained.  tTnquestionably  the  evi- 
dence was  more  than  amply  suQcient  to  sui>- 
port  practically  all  of  the  charges  of  negli- 
g«ice  on  the  part  of  the  defendant  alleged  in 
the  petition.  Running  a  fast  passenger  train 
through  and  over  the  streets  of  an  incorpo- 
rated dty  without  ringing  the  bell  was  prima 
facie  negligence  under  the  statute  (section 
9943,  R.  S.  1919).  Day  v.  Missouri,  etc.,  R. 
Co.,  132  Mo.  App.  707,  714,  112  S.  W.  1019; 
Roberts  v.  Wabash  R.  Co.,  113  Mo.  App.  6,  9, 
87  S.  W.  eOL  It  was  also  negligent  to  run 
the  train  at  such  an  excessive  rate  of  speed 
in  violation  of  the  ordinance  on  that  subject 
Stotler  v.  Chicago,  etc.,  R.  Co.,  200  Mo.  107, 
98  S.  W.  609 ;  Kellny  v.  Missouri  Pac.  R.  Co., 
101  Ma  67,  13  S.  W.  806,  8  L.  R.  A.  783 ;  Gra- 
tiot V.  Missouri  Pacific  R.  Co.,  116  Mo.  4S0, 
21  S.  W.  1094,  16  L.  R.  A.  189.  And,  regard- 
less of  any  ordinance,  there  was  unquestion- 
ably common-law  negligence  in  running  the 
train  at  such  a  liigh  and  dangerous  rate  of 
speed  through  the  city  and  across  the  streets 
thereof. 

[4]  So  that,  so  far  as  concerns  all  of  the 
aforesaid  charges  of  negligence  except  the 
violation  of   the  humanitarian  theory,   the 


question  of  what  disposltioB  dioold  have  been 
made  of  the  demurrer  depends  upon  whether 
the  decedent  must  be  declared  to  be  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Contributory  negligoice  would  constitute  no 
defense  against  the  charged  violation  of  the 
humanitarian  rule.  Uoyd  v.  St.  Louis,  etc.,  R. 
Co.,  128  Mo.  695,  29  S.  W.  153,  31  S.  W.  110. 
The  demurrer  was  general  In  its  terms,  name- 
ly, that  under  the  law  and  the  evidence  tbe 
verdict  must  be  for  the  defendant  It  did  not 
separate  the  other  charges  from  the  one  in 
relation  to  the  violation  of  the  humanitarian 
rule,  and  hence  it  might  perhaps  be  said  that 
the  mere  action  of  the  court  in  overruling  tlie 
demurrer  could  not  be  held  reversible  error, 
since  it  was  not  up  to  the  court  to  apply  a 
general  demurrer  to  certain  of  the  pleaded 
charges  only,  when  the  defendant  did  not 
take  the  trouble  to  make  the  demurrer  e^ie- 
dflc,  but  offered  it  generally  as  to  all.  Includ- 
ing the  negligence  as  to  the  violation  of  the 
humanitarian  rule.  Torrance  ▼.  Pryor,  210 
S.  W.  430,  4S2.  But,  as  in  the  Torrance  Case, 
the  question  of  whether  decedent  was  guilty 
of  contributory  negligence  as  a  matter  of  law 
is  material,  since  the  case  was  submitted  not 
only  on  the  alleged  violation  of  the  humani- 
tarian rule,  but  also  on  all  of  the  other  charg- 
es of  negligence  alleged  in  the  petition. 

[5]  According  to  plaintiff's  own  evidence, 
Mrs.  Bell,  when  she  passed  around  the  car 
and  over  the  first  trade,  was  21  feet  from  the 
south  rail  of  the  main  track,  and  there  was 
no  obstruction  to  prevent  her  at  that  pcdnt 
from  seeing  east  down  the  main  track  oer- 
talnly  to  the  switch  380  feet  away  and  for 
a  quarter  of  a  mile  or  more,  had  she  looked 
in  that  direction.  There  is  some  claim  in 
plaintiff's  briefs  that  if  the  train  at  that  time, 
or  before  she  reached  the  first  track,  was 
beyond  the  level  stretcdi  extending  to  the 
switch,  it  could  not  have  been  seen,  on  ac- 
count of  the  slope  in  the  grade  that  began  at 
the  switch  and  went  east  to  within  about  200 
yards  of  the  bridge.  We  find  nothing  in  the 
record  disdoslng  that,  if  the  train  was  in  the 
depression  caused  by  the  down  grade  there, 
it  could  not  have  beoi  seen.  Besides,  Oden, 
one  of  the  plaintiff's  witnesses,  says  that  if, 
after  Mrs.  Bell  crossed  the  first  track,  she  had 
looked  to  the  east,  she  would  have'  seen  the 
train  coming,  for  it  was  in  sight  and  be  saw 
it.  At  this  time  she  was  at  least  20  feet 
from  the  main  track,  and  could  have  stopped 
there  in  a  place  of  safety.  She  was  watch- 
ing the  freight  engine  50  or  60  feet  away 
moving  slowly  toward  the  crossing,  puffing 
and  blowing  off  steam,  and  at  the  shouted 
warnings  she  appeared  exdted  and  continued 
hurriedly  on  her  way  until,  when  she  got  in 
the  center  of  the  middle  track,  she  broke  into 
a  run  or  "dog  trot"  to  and  upon  the  main 
track  in  tbe  attempt  to  get  across  it  Had 
she  looked  east  when  on  the  middle  track  she 
would  have  seen  the  train,  for  necessarily  It 
was  nearer  the  crossing  than  when  she  pass- 
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ed  over  tbe  first  track.    According:  to  plain- 
titfa  evidence  the  middle  track  was  8  feet 
trom  the  main  tra<^,  and  according  to  de- 
fendant's evidence  It  was  18  feet  5  Inches 
distant.    This  was  a  rather  narrow  space, 
taking  tbe  wld^t  measurement,  for  an  elder- 
ly woman  to  have  stopped  in  and  stood  while 
tbe  freight  train  passed  behind  her  and  a 
fast  passenger  went  In  front  of  her  on  tbe 
main  track.    But  clearly  she  did  not  break 
Into  a  run  from  the  center  of  tbe  middle 
track  in  order  to  beat  the  passenger  across, 
because  all  the  evidence  Is  that  she  wAs  at 
all  times  watching  tbe  freight  train  and  nev- 
er  once  looked  east  and  never  did  become 
conscious  of  tbe  approach  of  the  passenger 
train.    We  have  no  means  of  knowing  wheth- 
er deceased  knewtbe  freight  train  was  on 
tbe  middle  track.    Ordinarily  It  would  seem 
that  It  would  be  comparatively  easy  for  her 
to  see  that  the  freight  train,  only  50  or  60 
feet  away,  was  on  the  middle,  and  not  on  the 
main,  track ;  and  yet.  In  view  of  the  evidence 
that  she  was  excited  by  the  warning  shouts 
and  all  the  time  kept  watching  tbe  freight 
train,  and,  after  getting  off  the  middle  track, 
continued  at  her  increased  pace  to  and  across 
the  main  track,  tbe  inference  is  at  least  not 
unwarrantable  (and  therefore  permissible  to 
the  Jury)  tliat  she,  in  her  excitement,  became 
mncertain  as  to  wtilcb  track  the  freight  train 
was  on,  and,  in  obedience  to  the  warning 
ahoats,  endeavored  to  get  surely  out  of  the 
way  as  soon  as  possible  by  getting  clear  of 
botli  tracks.    She  was  not  guilty  of  contribu- 
tory negligence  in  attempting,  when  she  came 
around   the  car,  to  cross  In  front  of  tbe 
freight  train,  because  it  was  coming  at  sacb 
a  rate  of  speed  and  was  far  enough  away  to 
enable  her  to  rightly  Judge  that  she  could 
safely  attempt  to  cross  in  front  of  It.    Xhe 
warning  shouts   and    the   excitement   they 
produced   on  her  evidently  created  In  her 
mind  the  Idea  that  there  was  greater  danger 
from  the  freight  train  than  sbe  had  thought, 
and  b«ice  sbe  endeavored  to  get  out  of  all 
possible  danger  by  getting  off  of  and  beyond 
both  tracks.    Sbe  ought  not  to  be  held  con- 
clusively  guilty  of  contributory  negligence 
because  she  did  not  look  east  at  tbe  time  sbe 
was  on  tbe  middle  track,  because  her  mind 
was  at  that  moment  absorbed  in  tbe  danger 
which  she  thought  threatened  her  from  tbe 
frei^t  train.    To  expect  her  to  look  east  at 
that  time,  and  under  those  circumstances, 
would  be  demanding  of  her  a  high  and  ex- 
traordinary degree  of  care,  and  not  tbe  or- 
dinary care  of  an  ordinarily  prudent  and 
careful  person.     At  least  we  cannot,  as  a 
matter  of  law,  say  she  should  at  that  time 
bare  looked  east  in  order  to  be  in  the  exer- 
cise of  ordinary  care. 

But,  regardless  of  whether  she  was  negli- 
gent in  not  looking  east  when  and  after  she 
reached  the  middle  track,  the  fact  remains 
that  when  she  came  around  the  car  on  the 
first  track  ahe  woa  at  least  8  feet  from  the 


middle  track  and  20  or  21  feet  from  the 
main  track.  At  that  time  sbe  was  in  a  place 
of  safety,  and  If  she  had  looked  east  then, 
sbe  could  have  seen  the  approaching  passen- 
ger train,  and  would  have  learned  the  real 
source  of  danger  and  the  peril  of  proceeding 
further.  Hence  the  question  narrows  down 
to  whether  Mrs.  Bell  must  be  deemed  to  have 
been  conclusively  guilty  of  contributory  neg- 
ligence because  She  did  not,  upon  passing 
around  tbe  car  on  the  first  track  and  before 
reaching  tbe  middle  track,  take  tbe  precau- 
tion to  also  look  east,  notwithstanding  tbe 
situation  and  circumstances  then  confronting 
her.  Here  was  a  woman  65  years  of  age 
approaching  a  crossing  where  there  were 
three  parallel  tracks  all  comparatively  close 
together.  She  comes  to  tbe  first  track,  on 
wiilcb  is  a  line  of  standing  cars,  the  east 
one  thereof  projecting  out  over  the  sidewalk, 
so  that  she  walks  out  into  the  street  and 
back  again  In  a  detour  around  the  car  and 
over  the  track.  Before  sbe  reaches  this  first 
track  sbe  bears  tbe  noise  and  movement  of 
a  train  located  west  of  the  crossing  and  on 
the  other  side  of  tbe  line  of  standing  cars. 
She  cannot  see  the  train  because  of  th« 
standing  cars,  but  sbe  knows  It  Is  moving 
east  toward  the  crossing,  and  kno\vs,  too,  that 
It  is  not  on  the  track  on  which  the  standing 
cars  are;  hence  she  knows  there  Is  no  dan- 
ger In  attempting  to  pass  over  tbe  first  track. 
She  is  a  visitor  In  town  and  is  unaware  of 
tbe  fact  (which  tbe  others  in  that  vicinity  did 
know)  that  a  fast  train,  which  went  through 
the  town  at  high  speed  without  stopping,  was 
past  due  and  was  momentarily  expected. 
Up  to  the  time  she  reached  the  first  track 
there  is  no '  opportunity  to  see  east  of  the 
crpesing,  for  a  line  of  buildings  obstructs 
tbe  view  in  that  direction.  liven  if  tbe  pas- 
senger train  did  whistle  a  mile  from  town,  it 
was  before  she  reached  the  first  track,  and 
would  not  be  likely  to  attract  her  attention, 
especially  as  she  heard  and  was  paying  at- 
tention to  tbe  puQlng  and  movement  of  the 
freight  train.  Her  attention  Is  somewhat 
engaged  in  making  the  detour  from  the  side- 
walk in  order  to  get  around  tbe  otwtruction 
which  the  defendant  wrongfully  placed  on 
the  walk.  With  her  mind  at  least  partially  on 
the  matter  of  getting  around  the  car  on  the 
first  track,  but  more  largely  on  the  freight 
train,  which  she  could  hear,  but  could  not 
see,  approaching  tbe  crossing,  sbe  goes 
around  the  car  and  over  the  first  tradj.  She 
is  looking  west  to  catch  sight  of  and  watch 
the  freight  train,  and,  thinking  that  sbe  can 
cross  In  safety,  she  proceeds  on  north  still 
watching  tbe  train,  when  on  account  of  tbe 
shouts,  which  she  could  not  understand,  she 
becomes  excited  and  breaks  into  a  nm  ^- 
ther  in  obedience  to  the  shouts  or  t>ecaus6 
the  shouts  have  raised  a  lack  of  confidence 
In  her  Judgment  as  to  tbe  danger  from  the 
freight  train,  and  when  on  the  main  traiA 
she  Is  stnu^  by  another  train  of  whose  ap- 
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proacb  she  was  totally  unaware  Under 
tliese  circumstances  was  she  conclusively 
gallty  of  contributory  negligence  because  she 
did  not  also  t^ke  the  precaution  to  look  east 
for  danger  from  that  source?  As  said  by 
Gill,  J.,  in  McNown  T,  Wabash  R.  Co.,  65 
Mo.  App.  685,  690: 

"The  announcement  of  the  principles  of  law 
controlling  this  character  of  cases  is  often 
easier  than  their  application  to  a  given  state 
of  facts." 

[6,  7]  It  has  been  several  times  held  by  the 
Supreme  Court,  and  it  is  well  settled  not  only 
In  decisions  of  that  but  ot  the  other  courts 
of  our  state,  that  when  one  knowingly  ap- 
proaches a  railroad  crossing  he  must  look 
both  ways,  and,  if  he  does  not,  it  is  negligence 
that  will  defeat  a  recovery.  Bnrge  v.  Wa- 
bash R.  Co.,  244  Mo.  76,  94,  148  S.  W.  925; 
Dyrcz  v.  Missouri  Pac.  R.  Co.,  238  Mo.  33, 
47,  141  S.  W.  861;  Baker  v.  Kansas  City,  etc, 
R.  Co.,  122  Mo.  633,  544,  20  S.  W.  20;  Kelly 
T.  Chicago,  etc.,  R.  Co.,  88  Mo.  634;  Weller  v. 
Chicago,  etc.,  R.  Co.,  120  Mo.  635,  23  S.  W. 
1061,  25  S.  W.  532;  Vandeventer  v.  Chicago, 
etc.,  R.  Co.,  177  S.  W.  834;  State  ex  rel. 
T.  Reynolds,  214  S.  W.  121.  But  in  all  of 
the  cases  of  which  we  are  aware  where  the 
Injured  person  was  held  guilty  of  contrib- 
utory negligence  In  not  looking  both  ways 
there  were  no  circumstances  which  reason- 
ably called  for  the  attention  of  the  injured 
person  in  the  exercise  of  care  to  avoid  injury, 
such  as  exist  In  this  case.  The  deceased  is 
not  to  be  held  to  the  exercise  of  the  greatest 
degree  of  care,  but  only  that  degree  of  care 
which  should  be  expected  of  an  ordinarily 
careful  and  prudent  person  In  her  situation, 
and  in  view  of  all  the  surrounding  drcum- 
Btance& 

"In  determining  the  issue  of  contributory  neg- 
ligence there  is  no  inflexible  formula  to  apply  to 
an  cases.  Each  munt  be  ruled  in  view  of  the 
peculiar  characteristics  it  exhibits.  Acts  which 
in  one  state  of  circumstances  might  be  just- 
ly pronounced  obviously  and  conclusively  negli- 
gent may  be  consistent  with  ordinary  prudence 
in  a  changed  condition  of  the  surroundings." 
Kenney  v.  Hannibal,  etc.,  R.  Co.,  105  Mo.  270, 
284,  285,  15  S.  W.  983,  966. 

Also,  as  stated  in  this  and  other  cases, 
before  we  can  hold,  as  a  matter  of  law,  that 
she  was  guilty  of  contributory  negligence, 
the  evidence  must  be  such  as  to  i)ermit  of  no 
other  conclusion  than  that  she  was  negligent, 
giving  plaintm  the  benefit  of  every  reason- 
able inference  that  may  be  drawn  from  the 
evidence.  Whenever  the  question  as  to  wheth- 
er a  person  acted  as  an  ordinarily  prudent 
person  would  have  acted  under  the  same  or 
similar  circumstances  arises  on  a  state  of 
facts  on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  then  the  ques- 
tion is  one  for  the  Jury.  McNown  v.  Wabash 
R.  Co.,  66  Mo.  App.  686.    The  rule  that  one 


approachiog  a  crossing  most  look  both  ways 
or  l>e  guilty  of  contributory  netcliisenoe  as  a 
matter  of  low  "la  not  so  unyieldiuK  that  It 
must  be  applied  in  all  of  its  rigor  under  all 
circumstances."  Baker  v.  Kansas  City,  etc., 
R.  Co.,  122  Mo.  633,  644,  26  S.  W.  20.  In 
Weller  v.  Chicago,  etc,  R.  Co.,  120  Mo.  635, 
647,  23  S.  W.  1061,  1063,  It  is  said: 

"The  measure  of  precaution  to  l>e  observed 
by  a  traveler  depends  often  upon  the  circum- 
stances and  surroundings." 

In  20  R.  0.  Ia  112,  it  to  said: 

"The  acts  required  to  be  done  with  a  view 
to  the  preservation  of  safety  will  depend,  nec- 
essarily, upon  the  circumstances  of  the  case; 
the  standard  of  care  txing  that  exercised  bj 
ordinarily  prudent  persona  under  like  circum- 
stances." 

On  page  115  of  the  same  yolume  of  said 
work  it  to  said: 

"But  a  person  may  be  so  situated  as  to  be  dis- 
abled without  fault  on  his  part  to  look  or  listen 
for  perils  by  which  he  may  be  menaced.  His 
attention  may  have  been  dUtracted  to  legitimate 
objectt.  It  has  been  said  that  contributory  neg- 
lijrence  will  not  in  all  cases  be  imputed  as  s  mat- 
ter of  law  to  a  person  who  receives  an  injury 
from  a  danger  simply  from  the  fact  that  it  miidit 
have  been  seen,  because  the  nature  of  his  duties, 
or  ike  lurroundint  mroametanaeM,  mat  ^  f*^ 
M  to  dietraot  hi*  attention  to  other  objects.  It 
is  only  in  a  plain  case  that  a  failure  to  look  or 
listen  can  be  said  to  be  negligence  as  a  matter 
of  law ;  the  issue  in  this  respect  being  ordinarily 
for  the  Jury's  determination."    (1  talics  ours.) 

In  1  Thompson  <»  Neg.  i  189,  It  to  said 
that— 

"Contributory  negligence  will  not  in  all  cases 
be  imputed  to  a  person  who  received  an  injury 
from  a  danger  which  might  have  been  seen,  and 
avoided  if  seen,  because  the  nature  of  his  dudes, 
or  the  surrounding  circumstances,  may  be  such 
as  to  distract  his  attention  to  other  objects." 

Now,  of  course,  the  very  presence  of  the 
tracks  was  a  warning  of  danger,  and  nothing 
could  legitimately  engage  the  attention  of  de- 
cedent and  cause  her  to  omit  looking  to  the 
east  except  something  that  was  an  apparent 
danger  to  her  which  called  for  attention. 
But  the  freight  train  moving  toward  the 
crossing  she  was  about  to  pass  over  was 
such  a  legitimate  object  of  ber  attention,  and 
it  was  one  that  would  reasonably  and  nat- 
urally occupy  her  attention  and  would  lead 
her  to  understand  that  it  was  because  of 
danger  from  It  that  the  shouted  warnings 
were  given.  Under  these  circumstances  are 
we  Justified  in  saying  that  unquestionably  a 
reasonably  prudent  person  under  those  cir- 
cumstances would  have  also  looked  eastT  We 
think  we  are  not  She  was  not  going  forward 
exercising  no  care.  She  was  exercising  care 
toward  what  she  thought,  and  from  her 
standpoint  what  she  had  reason  to  think,  was 
the  source  of  danger  to  her,  and  from  wbleb 
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she  exercised  care  to  escape.  The  noise  and 
puffing  of  the  engine  pulling  the  freight  train 
would  naturally  keep  her  from  bearing  the 
rumble  of  the  approaching  west-bound  train 
even  If  It,  at  that  time,  bad  been  close  enough 
to  haye  given  warning  by  its  natural  rumble 
and  roar.  There  Is  no  evidence,  however, 
that  she  ought  to  have  heard  its  roar,  and, 
since  It  was  coming  at  the  rate  of  from  76 
to  8S  feet  a  second,  it  was  a  considerable 
dlrtance  down  the  track  east  of  the  crossing 
I«fore  deceased  got  on  the  middle  track. 
In  other  words,  there  was  a  combination  of 
circumstances  surrounding  this  elderly  lady 
which  could  easily  and  naturally  draw  her 
mind  wholly  toward  the  apprehended  danger 
on  the  west  and  put  her  into  a  state  of  mind 
which  might  excuse  her  for  falling  to  take 
the  added  precaution  of  looking  to  the  east. 
We  cannot  say  that  conclusively  an  ordina- 
rily prudent  and  careful  person  in  her  situa- 
tion, acting  with  ordinary  prudence,  would 
have  looked  east;  and  hence  we  feel  con- 
strained to  hold  that  the  question  of  her  oon< 
tributory  negligence  was  for  the  Jury. 

[t-10]  It  is  urged  that  there  Is  no  room  for 
invoking  the  humanitarian  rule  because  the 
deceased  suddenly  passed  from  a  place  of 
safety  to  one  of  danger  so  closely  In  front  of 
a  fast  approaching  train  that  there  was  no 
time  for  anything  to  have  been  done  to  save 
her.  But  the  evidence  does  not  conclusively 
show  this  to  be  the  case.  At  the  time  plaln- 
titr  came  around  the  car  on  the  first  track 
the  train  was  dose  to,  if  indeed  It  Utd  not 
reached,  the  switch.  The  operatives  of  the 
train  were  running  It  at  from  50  to  60  miles 
per  hour  and  approaching  a  place  where  they 
knew  persons  might  likely  be  at  any  moment. 
It  was  their  duty  to  keep  a  sharp  lookout 
for  such  and  if,  In  violation  of  law,  they 
negligently  place  themselves  in  a  situation 
where  they  know  they  cannot  avoid  Injuring 
a  traveler  after  her  peril  Is,  or  with  ordi- 
nary care  could  be,  discovered,  they  are  In 
the  same  situation  as  if  they  bad  discovered 
her  peril  In  time  and  had  negligently  failed 
to  act  Oob^i  V.  Qulncy,  etc.,  R.  Co.,  226  S. 
W.  631,  633.  But  the  case  need  not  rest  up- 
on this  narrow  basis,  for  there  Is  sufficient 
evidence  In  the  case  to  enable  the  Jury  to 
reasonably  find  that  the  operatives  did  have 
time  to  avert  the  tragedy  either  by  sounding 
the  whistle,  ringing  the  bell,  or  slackening 
tbe  speed  even  In  a  slight  degree.  When  she 
came  around  the  end  of  the  car  she  was  look- 
ing west,  and  contlnnally  looked  in  that 
direction  as  she  went  on  toward  the  track. 
She  was  in  the  range  of  the  engineer's  vision 
tbe  entire  time  she  was  traveling  from  the 
first  track  to  the  main  line.  Her  obllvlous- 
nesa  to  danger  was  apparent  to  every  one  In 
that  vicinity  observing  her  from  various 
vantage  points,  some  of  them  not  as  good  as 
tbe  engineer  had.  While  the'  train  was  thus 
traveling  trom  the  switch  to  the  crossing, 
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the  train  operatives,  though  they  could  not 
stop,  could  at  least  have  given  a  warning,  or, 
if  they  had  slackened  speed,  she  would  have 
had  time  to  take  that  final  step  to  life  and 
safety  which  she  was  not  permitted  to  takei 
According  to  the  plalntiCT  nothing  of  the  kind 
was  done,  and  according  to  the  defendant's 
evidence  tbe  train  operatives  did  not  discover 
her  until  the  train  was  26  feet  from  the 
crossing. 

From  what  has  been  said  in  the  foregoing, 
we  are  of  the  opinion  that  the  demurrer  to 
the  evidence  was  properly  overruled  under 
the  peculiar  circumstances  of  this  case. 

Complaint  Is  made  of  several  of  the  In- 
structions, only  one  of  which  we  shall  dis- 
cuss. This  is  plaintifrs  Instruction  No.  7. 
In  reality,  It  Is  four  instructions  in  one,  eadi 
paragraph  being  in  fact  an  Instruction  sepa- 
rate and  complete  in  Itself.  The  first  three 
paragraphs  or  iuBtrttctions  embodied  in  in- 
struction No.  7  are  on  the  subject  of  dece- 
dent's MHitrlbutory  negligence,  and  the  last 
paragraph  thereof  Is  an  Instruction  as  to 
where  was  the  burden  of  proof  as  to  plain- 
tiff's  contributory  negligence. 

[11]  The  first  paragraph  or  complete  In- 
struction on  contributory  negligence  told  tbe 
Jury  that,  if  they  believed  from  the  evidence 
that  the  approach  of  the  passenger  train 
"could  not  have  been  seen  or  heard  by  the 
deceased  while  she  was  approaching  said 
crossing  and  before  she  had  reached  a  place 
of  danger,  the  deceased  cannot  be  held  neg- 
ligent for  having  failed  to  see  or  hear  said 
train  before  reaching  such  position  of  dan- 
ger." But,  as  we  have  heretofore  shown, 
even  plaintiff's  evidence  shows  that,  after  de- 
ceased was  on  or  had  crossed  the  first  track, 
she  could  have  seen  the  passenger  train  had 
she  looked  then,  and  defendant's  evidence  is 
to  the  same  effect  Consequently  the  Instruc- 
tion embodied  in  the  first  paragraph  of  In- 
struction No.  7  is  framed  upon  a  theory  that 
Is  contrary  to  all  the  evidence' In  the  case, 
and  hence  Is  erroneous.  It  permits  the  Jury 
to  find  decedent  was  not  guilty  of  contributo- 
ry negligence  If  she  could  not  have  seen  or 
heard  the  train  until  after  she  was  in  dan- 
ger wboi  there  is  not  only  no  evidence  to 
support  such  a  theory,  but  the  evidence  ia 
the  other  way.  We  have  not  overlooked 
plaintiff's  very  urgent  insistence  that  "the 
real  peril  of  deceased  began  when  she  started 
on  her  detour  around  the  obstruction" — I.  e., 
the  car  on  the  first  track.  But,  as  we  have 
heretofore  endeavored  to  point  out,  she  was 
not  in  a  place  of  danger  either  then  or  after 
she  had  gotten  off  the  first  track.  She  was 
then  In  no  danger  of  being  struck  either  by 
the  freight  or  the  passenger  train,  had  she 
stopped  where  she  was;  and  unquestionably, 
If  she  had  looked  east  at  that  time,  she  could 
have  seen  the  passenger  train  coming  on  the 
main  track  from  which  she  was  stIU  20  feet 
distant. 
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Afl  the  case  will  bare  to  be  reversed  and 
remanded  for  the  abOTe-mentioned  error,  we 
need  not  notice  the  other  complaints  as  to 
the  Instructions.  It  may  be  well  to  observe, 
however,  that  on  another  trial  It  would  be 
advisable  to  omit  any  Instruction  submitting 
the  case  on  negligence  in  leaving  the  car 
Jutting  out  Into  the  sidewalk,  etc.,  as  there 
may  be  some  question  as  to  whether  that  neg- 
ligence can  be  regarded  as  a  proximate  cause 
of  the  death  sued  for.  Also  there  Is  no  rea- 
son for  leaving  out  of  the  petition  the  "slack- 
ening of  speed"  as  one  of  the  ways  in  which 
the  defendant  failed  to  observe  the  hnmani- 
tarian  rule,  and  then  inserting  it  in  the  in-; 
struction  snbmittlng  that  issue,  thereby 
raising  the  question  of  whether  the  issues 
have  been  broadened.  While  it  may  be  true 
tliat  a  charge  of  a  breach  of  the  humanitarian 
duty  of  Itself  notifies  the  defendant  to  pre- 
pare to  meet  that  issue,  and  therefore  it  in- 
cludea  the  issue  of  whether  the  defendant 
performed  every  reasonable  effort  which 
mig^t  reasonably  have  been  exerted  to  avoid 
tlie  injury,  still  is  not  that  the  case  only 
where  the  failure  to  observe  the  humanita- 
rian rule  la  alleged  In  such  general  terms  aa 
te  include  every  reasonable  act  to  avoid  in- 
Jury?  Is  it  true  where  the  petition,  Instead 
of  alleging  in  general  terms  that  such  duty 
was  not  performed,  specifies  the  acts  which 
the  defendant  negligently  failed  to  do  as  be- 
ing the  things  wherein  the  duty  was  not  ob- 
served? We  do  not  pass  upon  this  question, 
nor  upon  whether  the  general  language  of 
defendant's  Instructions  3  and  4  Is  sufficient 
t»  make  the  claimed  broadening  of  the  issues 
In  plaintiff's  instruction  harmless  on  the 
ground  of  common  error. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  triaL 

All  concur. 


NOAH  V.  L.  B.  PRICE  MERCANTILE  CO. 
(No.  14001.) 

(]&uiBas  CSty  Court  of  Appeals.    Missouri. 
May  23,  1921.) 

1.  Continuanoe  «=»3I   —  Defendant  held   not 
aagllgent  In  falling  to  proonre  testimony  of 
court  stenographer  on  surprise  by  testimony 
differing  from  former  testimony. 
Where  plaintiff's  witness  testified  in  a  dep- 
osition and  in  a  former  trial  that  he  did  not 
see  the  defendant's  wagon  strike  plaintiff,  and 
in   this  trial   that  he   did,   and   that   his   un- 
signed  deposition   incorrectly   represented   his 
testimony,  tield,  that  defendant,  who  sought  con- 
tinuance for  surprise,  was  not  lacking  in  dili- 
gence for  failare  to  procure  the  testimony  of 
the  party  taking  down  the  deposition  and  the 
circuit  court  stenographer,  both  being  tempo- 
rarily absent  so  that  they  could  not  be   pro- 
cured  as   witnesses,   and   cross-examining   the 


-ndtness  aa  to  the  depoaltioB  did  Jiot  cor*  tlie 
error  in  denying  continuance. 

2.  Appeal  and  error  «=39S6(I)  >— Centlnuancs 
«=37  —  Granting  continuanoe  Is  wlthla  tbs^ 
sound  discretion  of  the  trial  oaurt. 

Granting  a  contlnnance  rests  in  the.sonnd 
discretion  of  the  trial  court,  and  is  not  an  ab- 
solute or  arbitrary  discretion,  but  one  subject 
to  review;  if  unsoundly  exercised  or  refusal 
of  continuance  to  a  party  surprised  by  testi- 
mony and  who  exercised  due  diligence  im  ar- 
bitrary, reversal  will  be  necessary. 

3.  Centlnnance  «s»M  —  When  plaintllT  oon- 
sented  to  oral  applloatlen  and  waived  aiotioa, 
affidavit,  and  oath,  application  containing  es- 
sential elements  held  sufflclent. 

Objection  that  the  overruling  of  a  motion 
for  continuance  could  not  be  disturbed  because 
the  application  was  insufficient  will  be  over- 
ruled where  plaintiff  consented  that  defendant's 
application  might  be  made  orally  and  in  open 
court  and  waived  notion  and  affidavit  in  writ- 
ing and  oath  to  application,  and  the  applica- 
tion as  a  whole  contained  all  the  essential  ele- 
ments pointing  out  the  surprise  in  change  of 
testimony  of  plaintiff  witness  since  former  trial 
and  deposition;  witness  claiming  his  former 
testimony  was  not  correctiy  reported,  and  des- 
ignating the  name  of  official  stenographer  and 
party  taking  deposition,  and  that  neither  coald 
be  procured  and  showing  proper  diligence. 

4.  Continuance  ^=o3l — Faots  shown  by  appli- 
cation held  to  entitle  defendant  to  contlnn- 
ance. 

Where  defendant  asked  a  continuance  on 
the  ground  of  surprise  because  plaintiff's  wit- 
ness' testimony  was  different  from  that  given 
by  him  in  a  deposition  and  on  a  former  trial, 
fritness  stating  that  his  testimony  was  errone- 
ously reported,  and  the  party  taking  the  deposi- 
tion and  the  court  stenographer  could  not  be 
procured,  the  circumstances  entitied  defendant 
to  postponement. 

5.  Depositions  $es>98  —  Deposition  nsed  by 
plaintiff  In  former  trial  admissible  to  oontra- 
dlct  plaintiff's  oontentleaa,  although  witness 
Is  within  Jurisdiction. 

In  an  action  for  personal  injuries,  a  dep- 
osition taken  by  plaintiff  in  a  former  trial  of 
the  case  in  which  the  witness'  evidence  contra- 
dicts plaintiff's  present  contentions  was  admis- 
sible in  view  of  Rev.  St.  1919,  i  5467,  providioK 
that  a  deposition  may  be  read  if  witness  resides 
out  of  state,  the  only  exception  being  when 
witness  is  present  at  trial,  and  the  witness' 
presence  within  the  jurisdiction  could  not  pre- 
vent its  reading,  and,  where  taken  previooslj 
and  nsed  by  plaintiff,  he  could  not  be  surprised 
thereby. 

6.  Trial  «=9228(3),  296(3)  —  Instruction  held 
error  as  giving  probable  understanding  that 
plaintiff  had  right  to  be  where  he  was  when 
struck  and  Injured,  but  error  not  reversible  In 
view  of  other  Instructions. 

In  an  action  for  injuries  from  being  struck 
by  defendant's  wagon  as  it  was  being  driven 
into  a  barn  where  plaintiff  was  sitting,  plain- 
tiff's instruction  that,  if  they  found,  among  other 
things,  that  plaintiff  was  sitting  in  the  baro 
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between  the  noiHi  side  of  tlie  driveway  and  the 
office,  "where  he  had  a  right  to  be,"  etc.,  was 
erroneone,  aa  the  jury  might  understand  thia 
to  be  a  statement  that  plaintiff  bad  a  right  to 
be  where  he  was,  but  the  instruction  does  not 
constitute  reversible  error,  inasmuch  as  it  else- 
-where  required  jury  to  find  that  the  defendant 
negligently  drove  out  of  the  driveway. 

7.  Appeal  and  error  €=3843(2)— Assignment  of 
excesslveness  of  verdict  need  not  be  noticed 
where  reversed  on  other  grounds. 
In 'a  personal  injury  action,  the  question 
-whether  the  verdict  for  damages  is  excessive 
need  not  be  decided  where  a  new  trial  ia  award- 
ed upon  other  groonde. 

Appeal  from  Ctrcnit  Court,  Jackson  C!oan- 
ty ;  Daniel  E.  Bird,  Judge. 

Action  by  B.  "W.  Noah  against  the  L.  B. 
Price  Mercantile  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
a&d  remanded  for  new  trial. 

Ball  &  Byland,  of  Kansas  City,  for  appel- 
lant. 

Samuel  B.  Swlggett,  RoUln  E.  Talbert,  and 
Bosenberger  &  Beed,  all  of  Kansas  City,  for 
respondent 

TBIMBIiB,  P.  X  Plalntur,  claiming  to 
bave  been  Injured  through  being  run  over  by 
a  wagon  negligently  driven  by  defendant's 
^rvant  while  in  tbe  prosecution  of  the 
master's  business,  brought  suit  to  recover 
damages  therefor.  In  his  first  action  be  suf- 
fered a  nonsuit,  and  thereafter  be  brought 
this  action,  recovering  therein  a  verdict  and 
Judgment  for  $6,000,  from  which  tbe  defend- 
ant has  ajfipeBled. 

Defendant  is  in  the  business  of  selling  mer- 
chandise at  retail  throughout  Kansas  City, 
and  perhaps  adjacent  towns,  by  means  of 
BoUdtors  who  canvass  from  house  to  house 
working  under  foremen  who  are  In  charge  of 
a  group  of  8<^citor&  Each  of  these  foremen 
is  furnished  with  a  wagon  and  horse  by 
which  the  goods  to  be  sold  are  hauled  by  the 
foreman  to  tbe  locality  Intended  to  be  can- 
vassed, and  there  the  goods  are  distributed  to 
the  solicitors  of  that  group,  who  thereupon 
proceed  to  canvass  that  locality,  make  sales, 
and  account  to  the  foreman  therefor. 

Defendant  kept  Its  horses  at  a  livery  bam 
In  Kansas  City.  It  was  a  two-story  struc- 
tnre  70  feet  wide  north  and  south,  and  50 
feet  deep  east  and  west,  and  faced  west  on 
an  alley  16  feet  wide  running  north  and 
south.  The  bam  oSice,  12  feet  square,  was 
in  the  northwest  comer  of  the  bam,  and  the 
north  side  of  the  barn  entrance,  12  feet  wide, 
was  7  feet  south  of  the  south  side  of  tbe  bam 
ofiSce.  A  driveway  12  feet  wide  ran  from  the 
entrance  east  apparently  the  full  depth  of 
the  bam.  This  driveway  bad  no  partitions 
marking  its  boundaries,  they  being  merely 


imaginary  lines,  and  the  driveway  was  there- 
fore merely  a  12-foot  space  used  in  dilvint; 
vehicles  Into  the  bam. 

Customarily,  a  number  of  chairs  stood  in 
the  7-foot  space  between  tbe  driveway  and 
the  office,  and  here  th'ose  about  the  bam 
were  accustomed  to  sit  when  not  engaged  in 
their  work. 

PlainttS  was  one  of  defendant's  solicitors 
who  worked  under  a  foreman  named  Woods. 
As  he  was  on  a  commission,  he  worked  when 
he  chose,  and  on  the  day  of  the  alleged  in- 
jury he  was  not  working,  but  bad  come  to  tbe 
bam  to  tell  his  foreman  that  he  had  been  ab- 
sent on  account  of  his  brother's  death.  It 
was  while  seated  in  one  of  tbe  chairs  in  tbe 
7-foot  space  above  referred  to,  waiting  to 
see  his  foreman,  that  plaintiff  claims  to 
bave  received  the  alleged  injury  some  time 
about  noon  of  August  6,  1916. 

Plaintiff's  evidence  as  to  the  occurrence  of 
the  injury  consisted  of  his  testimony  and  that 
of  a  man  by  tbe  name  of  McBreen,  a  saloon 
keeper ;  and,  according  to  their  evidence,  the 
facts  are  as  follows: 

Plaintiff  was  seated  about  halfway  between 
the  office  and  the  driveway  at  a  point  nearly 
opposite,  but  perhaps  slightly  east  of,  the  door 
in  the  south  side  of  tbe  office,  not  far  from 
the  southeast  comer '  thereof.  He  had  been 
sitting  there  about  15  minutes,  with  his  back 
to  tbe  north  and  his  face  to  tbe  south,  talking 
to  a  negro  who  was  sitting  in  a  chair  a  foot 
and  a  half  or  two  feet  west  of  him,  wb«a 
McBreen,  in  a  single  buggy  with  an  attrac- 
tive horse,  drove  into  the  bara  and  east  along 
tbe  driveway  until  the  rear  of  bis  buggy  was 
from  12  to  16  feet  east  of  the  entrance.  Mc- 
Breen got  out  of  the  buggy  and  began  un- 
hitching the  horse  from  the  south  side  there- 
of. Plaintiff,  attracted  by  tbe  horse,  sat  with 
his  face  to  tbe  southeast  looking  at  blm. 
While  in  this  position,  Hlman,  a  foreman  of 
defendant,  and  in  charge  of  one  of  its  wagons, 
drove  rapidly  into  the  bam  and  driveway 
but,  instead  of  keeping  the  horse  and  wagon 
confined  thereto,  they  were  allowed  to  veer 
out  of  the  driveway  to  the  north  until  they 
struck  and  ran  over  plaintiff,  and  then  tbe 
horse  and  vehicle  curved  back  southeast  Into 
the  driveway  again,  striking  the  buggy  stand- 
ing there,  and  at  this  point  the  horse  was 
caught  by  Roll,  the  proprietor  of  the  stable, 
who  was  helping  McBreen  unhitch.  As  the 
horse  and  wagon  made  this  curved  course 
out  of  the  driveway  tbe  wagon  struck  tbe 
negro  and  plaintiff,  turning  them  in  their 
chairs  over  on  the  cement  floor,  the  negro 
falling  upon  plaintiff,  and  the  left  wheel  of 
the  wagon  passing  over  plaintiffs  leg,  in- 
juring his  shin,  and  bruising  blm  in  various 
places  about  the  body. 

Plaintiff  says  he  did  not  see  the  horse  and 
wagon  enter  the  bam,  as  bis  attention  was 
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fixed  on  the  McBreen  horse.  He  says  the 
first  thing  he  knew  he  was  knocked  over,  the 
negro  was  thrown  on  top  of  him,  and  he  was 
mn  over.  He  says  be  saw  the  wheel  as  It 
ran  over  his  leg  and  the  horse  was  going  at 
that  time  "pretty  fast,"  and  that  the  horse 
and  wagon  continued  on  for  15  or  16  feet 
past  him. 

Plaintiff's  evidence  as  to  the  entrance  of 
the  wagon  into  the  barn  and  what  occurred 
just  before  and  at  the  moment  plaintiff  was 
struck  was  given  by  McBreen.  He  testified 
that  his  buggy  had  been  driven  along  the 
driveway  until  its  rear  end  was  14  or  15  feet 
east  of  the  entrance ;  that  his  own  horse  was 
about  20  feet  east  of  the  entrance  and  about 
5  feet  south  of  the  center  of  the  driveway, 
and  his  buggy  was  south  of  the  center  of 
the  driveway;  that  he  was  standing  on  the 
south  side  of  his  horse,  helping  to  unhitch  it, 
and  was  about  IS  to  20  feet  east  of  the 
entrance,  when  Himan  drove  in  "awfully 
fast,  because  I  heard  a  noise,  and  I  just  hap- 
pened to  look  around,  and  saw  the  horse 
coming  in  pretty  fast."  "It  looked  as  though 
he  was  coming  in  at  a  trot."  McBreen  also 
said  that  as  the  horse  came  In  the  driver  was 
not  guiding  him  aright ;  the  horse's  head  was 
turned  to  the  north  over  toward  the  office 
instead  of  straight  east  along  the  driveway ; 
that  he  heard  "some  of  the  boys"  holler,  and 
he  looked  around,  and  plaintiff  and  the  negro 
were  knocked  over  by  the  wagon,  the  chairs 
were  upset,  the  two  men  were  on  the  floor, 
and  they  and  the  chairs  were  all  "mixed  np 
there  and  scrambled";  that  the  horse  after 
passing  plaintiff,  continued  east  and  south 
until  he  reached  a  point  near  the  south  side 
of  the  driveway  close  to  his  buggy,  where  It 
stopped,  the  end  of  a  shaft  knocking  a  piece 
of  the  rubber  out  of  the  tire  on  the  hind 
wheel  of  witness'  buggy. 

McBreen  further  testified  that  he  beard  the 
holler  and  looked  around  before  the  accident, 
and  saw  what  occurred;  that,  judging  from 
the  way  the  horse  entered  the  bam,  Hlman 
must  have  driven  up  the  alley  from  the 
south;  that  the  hollering  began  before  the 
horse  came  Into  the  bam,  and  when  he  looked 
around  the  horse  and  vehicle  were  coming  In- 
to the  barn  faster  than  they  ought  and  com-" 
pletely  out  of  their  direction;  that  part  of 
the  horse  was  in  the  barn  and  the  wagon  was 
still  in  the  alley  when  he  looked  around; 
that  be  saw  the  wagon  come  in  the  door  and 
saw  It  strike  the  negro  and  plaintiff;  that 
while  his  horse  was  between  him  and  them 
he  could  easily  see  over  the  horse,  and  when 
he  heard  the  racket  he  quit  unhitching  and 
looked  around ;  that  as  he  drove  Into  the  barn 
himself  he  had  no  difficulty  whatever  in  going 
along  the  driveway  past  the  plaintiff  and 
the  negro  sitting  where  they  were,  and  that 
be  noticed  plaintiff  sitting  there  as  he  drove 
in.    He  denied  positively  having  testified  on 


the  formal  trial  that  he  did  not  see    tJae 

wagon  hit  plaintiff  or  anybody  and  did  not 
know  anything  about  it  until  after  the  al- 
leged occurrence. 

There  was  also  evidence  on  the  part  of 
both  plaintiff  and  McBreen  that  Himan,  npon 
reaciiing  the  point  in  the  alley  where  be  turn- 
ed to  come  Into  the  barn,  had  a  clear  view  of, 
and  could  easily  have  seen,  plaintiff  where  he 
sat  for  a  distance  of  35  or  40  feet  before 
reaching  him,  and  that  he  coifld  easily  bare 
stopped  the  horse  In  5  or  6  feet.  Plaintiff 
denied  that  he  was  intoxicated  at  the  time, 
and  McBreen  says  he  saw  nothing  to  indicate 
that  he  was. 

These  two  witnesses,  plaintiff  and  Mc- 
Breen, were  all  that  testified  for  the  plaintiff 
concerning  the  matters  surrounding  the  in- 
filction  of  the  injury,  and,  after  a  medical 
witness  bad  testified  as  to  the  nature  and 
extent  of  the  injuries,  plaintiff  rested. 

Thereupon  defendant  presented  an  applica- 
tion for  a  continuance  based  on  surprise  at 
McBreen's  testimony  at  the  present  trial  and 
the  change  therein  from  what  It  was  at  the 
first  trial  and  in  his  deposition  taken  before 
that.  The  plaintiff  waived  the  necessity  of 
reducing  the  application  to  vnlting,  and  also 
the  making  of  the  affidavit  thereto,  and  upon 
said  waiver  the  application  was  made  orally. 
Inasmuch  as  it  will  be  better  to  here  set  forth 
defendant's  evidence  and  contention  as  to 
what  happened  at  the  barn,  in  contrast  to 
what  plaintiff  contends  happened,  we  wUl  not 
go  further  into  the  application  at  this  time 
except  to  say  that,  upon  i^alntifTs  objection 
that  McBreen's  testimony  at  this  trial  was 
substantially  the  same  as  before,  and  that  de- 
fendant had  shown  no  diligence,  the  court 
overruled  the  application  for  continuance,  the 
defendant  excepting. 

Upon  the  commencement  of  defendant's 
testimony,  the  plaintiff  for  the  first  time  ask- 
ed to  have  the  witnesses  iHit  under  the  mlei 
and,  over  the  objections  of  defendant,  this 
was  done. 

Thereupon  Htman  testified  that  he.  In  con^ 
pany  with  Klein  on  the  seat  beside  him,  drove 
the  horse  into  the  bam  in  a  walk ;  that  one 
cannot  see  Into  the  Interior  of  the  bam  till 
he  gets  in  the  doorway;  that  he  saw  plain- 
tiff seated  in  a  chair  a  few  feet  directly  east 
of  the  door  on  the  north  side  of  the  door 
line,  sitting  right  close  up  to  the  north  line 
of  the  driveway;  that  he  stopped  in  the 
entrance  until  the  rig  ahead  of  him  conld 
get  out  of  the  way  and  Klein  spoke  to  plain- 
tiff, and  then  witness  drove  on  In  going  east 
along  the  driveway  and  not  getting  over  the 
north  line  thereof;  that  as  he  started  to  go 
Into  the  bam  plaintiff,  who  was  sitting  right 
close  np  to  the  line,  started  to  get  np  and  pall 
his  chair  back ;  he  was  sitting  right  close  to 
the  side  of  the  horse  as  it  passed  him,  and  the 
plaintiff,  as  he  started  to  poll  bis  chair  back, 
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MI  over  It;  whether  the  dialr  fell  or  plain- 
tiff slipped  at  the  time  he  was  not  posltiye. 
Witness  was  looking  and  drlTing  stralglit 
aliead,  bat  could  not  help  but  see  plaintiff 
fall,  as  the  latter  was  then  at  the  side  of  the 
wagon,  witness  being  on  the  rii^t-hand  side 
of  the  seat  and  Klein  (»  the  left  next  to 
plaintiff;  that  he  did  not  know  plaintiff  was 
hurt;  that  he  saw  him  sprawled  out  on  the 
floor,  bnt  he  got  up  immediately;  that  he  la 
positive  the  wagon  did  not  run  orer  plain- 
tiff's leg ;  that  there  was  no  jolt,  and  be  did 
not  know  plaintiff  was  struck,  and  plaintiff 
made  no  claim  tliat  he  was  struck,  but  did  at 
the  office  show  Ills  leg  and  said  it  was  lucky 
be  was  not  hurt  very  much;  that  the  men  were 
sitting  further  to  the  south  than  they  usually 
sat;  that  be  saw  plaintiff,  In  backing  his 
chair  from  the  wagon,  as  he  was  sitting  pret- 
ty close,  fall  out  of  Ills  chair,  his  head  to  the 
north,  and  he  was  pretty  tall ;  that  the  negro 
never  moved,  never  fell  out  of  his  chair,  but 
sat  still;  that  the  horse  went  two  or  three 
feet  and  stopped ;  that  the  men  were  sitting 
too  close  to  the  driveway,  closer  than  any  one 
usually  sat ;  that  U  piaintlfl  was  struck  at 
all  it  was  because,  in  trying  to  get  further 
beck,  he  fell  out  of  the  chair  and  stretched 
hia  legs  out  until  they  came  In  contact  with 
tbe  wheel,  which  waa  his  fault,  as  the  wagon 
would  not  have  hit  him ;  that  the  horse  was 
20  years  old  and  quiet  and  imder  control; 
that  plaintiff  was  intoxicated ;  that  it  would 
hare  been  ImiMSSible  for  the  horse  to  have 
taken  any  such  course  as  plaintiff  says  it  did, 
or  for  the  wagon  to  have  struck  jrialntifl  seat- 
ed where  be  dalms  he  was,  because  of  the 
post& 

Roll,  the  proprietor,  testlfled  that  the  plain- 
tiff was  sitting  right  along  the  driveway, 
could  not  say  exactly  where,  but  doser  to 
the  line  of  the  driveway  than  the  office; 
that,  when  McBrem  c&mfi  In,  he,  the  witness, 
started  to  help  him  to  onhttch,  and  just 
then  Hlman  cnme  in  with  his  wagon,  and, 
in  (Hrder  to  make  room  for  him,  witness 
took  bold  of  McBreen's  horse  and  the  buggy 
shaft  and  polled  them  forward  a  little  to 
allow  Hlman  room  to  come  in ;  that  when  he 
did  this  Hlman,  who  had  stopped  in  the  en- 
trance, came  in,  the  horse  proceeding  in  a 
walk;  witness  had  hold  of  McBreen's  horse 
when  he  heard  a  chair  turn  over,  but  this 
was  out  of  witness'  sight,  owing  to  the  horse; 
that  he  did  not  Imow  whether  the  wagon 
stmA  anything  or  not,  as  he  was  where  he 
conid  not  see;  that  Hlman  came  to  a  stop 
at  the  door,  and  thai  came  on  in  a  walk,  the 
horse  stopping  the  second  time  of  Its  own 
accord,  and  that  he  did  not  catch  him ;  that 
the  horse  was  headed  due  east  as  he  came 
In.  His  statement  that  he  did  not  think  the 
hone  and  wagon  got  out  of  the  limits  of  the 
driveway  waa  stricken  out  as  a  conclusion, 
whereupon  he  said  he  could  not  say  whether 


they  did  or  not;  It  wonid  depend  on  what 
were  considered  the  limits;  that  plaintiff 
was  intoxicated.  On  cross-examination  he 
was  asked  If  he  would  say  plaintiff  and  the 
colored  boy  were  about  halfway  between  tbe 
north  line  of  the  driveway  and  the  otflce,  and 
answered  "Yes";  that  he  did  not  see  what 
overturned  plaintliTs  chair,  as  he  could  not 
see  it  from  where  he  was;  that  he  did  not 
see  plaintiff  on  the  floor  at  all,  as  he  had 
gotten  up  before  he  got  around  there;  that 
plaintiff  "sort  of  laughed  It  off";  that  he 
did  not  seem  to  t>e  hurt  at  all" ;  but  this  was 
stricken  out  as  a  conclusion ;  that  the  plain- 
tiff's trousers  were  torn  a  little  above  the 
bottom,  and  plaintiff  went  away  and  came 
back  saying  he  was  "going  to  get  a  new 
pair  of  trousers  for  that  anyway." 

Klein  testlfled  that  he  was  on  the  wagon 
with  Hlman,  sitting  to  the  left  of  the  lat- 
ter ;  that  when  they  drove  into  the  bam  en- 
trance they  stopped,  and  plaintiff  was  sit- 
ting very  dose  to  the  horse  and  wagon; 
that  witness  spoke  to  him;  that  he  had 
known  plaintiff  for  a  long  time,  and  plaintiff 
was  drinking  "pretty  heavy,"  he  could  hard- 
ly stand  up;  ^hat  when  the  McBreen  horse 
was  out  of  the  way  they  went  ahead,  and 
the  plaintiff  "went  to  move  his  rocking- 
chair,  and  he  fell  and  went  against  the  left 
wheel";  that  the  wagon  did  not  strike  his 
chair  nor  knock  It  over,  nor  was  the  negro's 
chair  struck,  nor  did  he  fall;  that  Himan's 
horse  took  no  such  course  as  plaintiff  said  it 
did;  that  It  was  impossible  because  of  the 
posts  that  were  there ;  that  plaintiff  got  up 
out  of  Ills  clialr,  but,  being  drunk,  fell  back 
over  It 

Thus  It  is  seen  that  the  issue  of  whether 
plaintiff  was  struck  and  Injured  by  the  wag- 
on through  the  negligence  of  defendant's 
driver  or  whether  he  fell  and  In  the  fall 
stuck  his  leg  out  in  the  way  of  the  wagon 
as  it  came  by  and  was  hurt  through  his 
own  negligence  depends  upon  evidence  that 
covers  a  very  small  and  narrow  compass, 
namely,  as  to  what  occurred  as  Hlman  drove 
in  and  at  the  moment  he  passed  plaintiff. 
The  nub  of  the  case  lies  in  this  narrow  limit 

Wherever  plaintiff  was  seated  in  the  seven- 
foot  space,  the  alleged  injury  could  hare 
happened  as  the  defendant's  witnesses  claim, 
since  it  is  conceded  that  plaintiff  is  over  six 
feet  tall,  and  if  he  was  Intoxicated  as  they 
say  he  was,  and  fell  and  sprawled  out  on  the 
floor  in  an  effort  to  get  out  of  his  chair,  his 
foot  and  shin  could  have  struck  against  the 
wagon  wheel  as  they  claim  it  did  through  no 
fault  of  defendant's  driver;  and,  as  plain- 
tiff did  not  see  the  wagon  come  into  the  bam, 
McBreen's  testimimy  as  to  what  occurred  be- 
fore the  injury  and  as  to  how  it  happened 
is  a  very  important  and  pivotal  matter  in 
the  case. 

In  the  croa»examlnatlon  of  McBreen  he  ad- 
mitted that  on  October  26, 1916^  a  litUe  over 
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two  iQontbs  after  the  alleged  injury  (tbe 
second  trial  was  had  nearly  fonr  years  there- 
after), the  plaintiff  took  his  deposition,  wlilch 
was  before  the  first  trial ;  that  he  annoonved 
before  be  was  examined  that,  regardless  of 
tbe  correctness  with  which  it  was  written  up, 
he  would  not  sign  any  deposition  tliat  he 
gaTe.  He  also  said  in  cross-examination  at 
the  present  trial  that  he  understood  when  the 
deposition  was  taken  ttiat  the  plaintiff  was 
taking  it  and  had  a  right  to  take  his  deposi- 
tion as  one  of  the  witnesses  to  the  occurrence. 
He  could  give  no  reason  at  the  trial  for  hav- 
ing thus  refused,  before  the  deposition  was 
taken,  to  sign  any  that  might  be  taken,  but 
said: 

"I  just  had  an  idea  I  would  not  sign  any  pa- 
pers in  regard  to  the  case,  that  is  ail."  "I 
don't  know  exactly  why.  I  took  a  notion  I 
would  not  sign  my  name  on  it." 

He  further  said,  in  cross-examination,  that 
hia  testimony  in  tbe  deposition  was  taken 
down  in  shorttiand,  and  tliat  he  never  signed 
the  deposition. 

This  unsigned  deposition,  which  was  filed 
In  the  first  suit,  was  then  presented  to  him, 
and  be  was  cross-examined  in  regard  there- 
to. According  to  the  deposition,  McBreen 
testified  as  to  matters  in  general  pretty  much 
as  he  did  In  the  present  trial,  but  as  to  cer- 
tain vitally  important  matters  his  testimony 
was  wholly  different  and  in  no  way  can  it 
be  said  bis  testimony  is  substantially  the 
same,  as  plaintiff  claims. 

In  the  deposition  the  witness  said  the  first 
thing  that  attracted  his  attention  to  any- 
thing nnasual  was  that  he  heard  some  one 
holler,  he  thought  it  was  Roll,  who  was  help- 
ing unhitch ;  that  witness  was  facing  south 
(instead  of  north  as  he  how  claims),  and  bad 
his  back  turned,  and  he  looked  around  and 
saw  the  horse  coming  in;  that  the  horse, 
when  he  first  saw  him,  was  on  the  north  side 
of  the  driveway  where  he,  the  witness,  was, 
and  Mr.  Roll  had  the  horse  by  the  head, 
and  the  horse  had  stopped ;  that  be  did  not  see 
the  wagon  run  over' plaintiff  or  over  anything, 
or  strike  plaintiff ;  that  he  did  not  see  plain- 
tiff or  tbe  negro  until  after  the  incident  was 
over;  that  plaintiff  had  his  pants  torn,  but 
be  did  not  see  his  Injured  leg  tliat  day,  but 
did  afterwards;  that  when  he.  (McBreen) 
drove  into  the  bam  he  saw  two  or  three  fel- 
lows sitting  there,  bat  did  not  notice  tbe 
plaintiff ;  that  he  had  no  diflBculty  In  driving 
in.  When  asked  if  any  one  was  sitting  out 
in  the  driveway,  he  replied,  "Well,  I  drove 
in  all  right,"  and  when  asked  where  the  sit- 
ting men  were  with  reference  to  the  north 
line  of  the  driveway,  he  said,  "They  were  on 
the  north  side,  how  far  I  could  not  say."  He 
said  several  times  he  had  his  back  turned 
to  the  men  when  Himan  drove  in,  and  could 
tberefore  give  no  evidence  as  to  bow  the  in- 
cident occurred. 


But  McBreen  poslttvely  denied  havlnsr  thus 
testified  at  the  taking  of  his  d^rasitlon  or 
at  the  first  trial,  and  said  be  bad  at  both 
times  testified  as  he  did  at  this  last  trial, 
and  asserted  that  his  testimony  given  at  the 
taking  of  tbe  deposition  was  not  taken  down 
or  reported  correctly  by  DIffendorfer,  tbe  no- 
tary and  shorthand  reporter  thereof,  with 
whom,  however,  he  was  not  acquainted  and 
whose  name  he  did  not  know. 

In  the  first  suit  between  the  parties  the 
plaintiff  took  and  filed  therein  the  deposi- 
tion of  W.  S.  Buck,  who  at  the  time  of  tbe 
alleged  Injury  was  the  defendant's  general 
manager.  At  the  time  of  the  second  trial, 
however,  plaintiff  was  working  in  Lincoln, 
Neb.,  for  Buck,  who  had  gone  Into  the  mer- 
cantile business  for  himself.  Defendant  of- 
ered  in  evidence  tbe  deiwsltion  thus  taken 
by  plaintiff  and  filed  in  the  former  suit. 
Plaintiff  objected  to  the  defendant  using  the 
deposition  on  the  ground  that  Buck  was  In 
the  city  and  available.  PlaintUTs  coiusel  In 
making  the  objection  said  be  was  "reliably 
Informed"  Buck  was  in  the  city,  and  that 
be  knew  he  was  because  counsel  had  called 
his  office  over  the  tele^Aone.  The  court  ruled 
tliat  the  deposition  would  not  be  admissible 
unless  defendant  made  a  showing  that  Buck 
was  not  in  the  city,  and,  upon  ascertaining 
that  defendant  had  not  had  Buck  subpcenaed, 
sustained  the  objection  to  tbe  deposition, 
the  defendant  excepting. 

In  the  deposition  Buck  testified  that  plaln- 
tlfl  came  to  tbe  defendant's  office  shortly  aft- 
er noon  on  the  day  of  tbe  injury ;  that  one  of 
his  tronsers'  legs  was  torn,  a  slit  about 
three  or  four  Inches  long  about  an  inch  from 
the  bottom;  that  plaintiff  limped  some: 
that  be  showed  witness  "a  black  and  blue 
place"  on  his  leg  about  three  or  four  inches 
above  the  ankle  joint,  tbe  skin  of  which  was 
not  broken,  but  it  looked  like  drops  of  wa- 
ter were  oozing  through ;  that  he  mentioned 
no  other  Injuries,  and  said  something  about 
having  been  run  over  by  somebody  down  at 
tbe  barn;  that  the  bruised  place  had  not 
been  dressed  yet ;  and  that  he  made  no  com- 
plaint of  any  pain  or  suffering  from  it,  and 
was  able  to  get  about,  though  he  was  "pretty 
drunk,"  "so  drunk  he  could  hardly  stand." 

Defendant  also  offered  in  evidence  the  pe- 
tition filed  by  plaintiff  In  the  former  case  "for 
the  purpose  of  showing  what  was  then  said 
about  the  ground  of  recovery,  and  showing 
the  difference  between  the  petition  in  this 
suit,"  and  as  an  admission  or  statement  of 
what  was  originally  stated  by  this  plaintiff 
in  his  pleading  and  as  different  and  distinct 
from  what  be  now  states  in  his  pleading. 
The  plaintiff  objected  on  the  ground  that  the 
petition  was  wholly  irrelevant,  incompetent, 
and  immaterial  to  any  issue  in  the  case,  and 
tbe  court  sustained  tbe  objection.  Counsel 
for  defendant  urged  its  admissibility  because 
its  Btat«nents  bore  on  the  "credibility  of  the 
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plaintiff's  present  story 
replied  that  plaintiff  had  a  right  to  file  a 
new  petition,  and,  snstaining  the  objection, 
excluded  the  petition.  The  defendant  thrai 
offered  the  record  of  the  court  showing  the 
rfonner  nonsnlt  as  some  evidence  tending 
to  show  that  McBreen  had  not  testified  at 
•Chat  trial  as  he  had  in  this  one,  hut  the  court 
refused  to  admit  It  In  evidence. 

The  evidence  of  plaintiff's  medical  witness 
as  to  his  injuries  was  that  plaintiff  came  to 
iim  along  in  the  afternoon;  that  he  had 
marks  and  hruiaes  on  his  hip,  back,  and 
left  leg  between  the  knee  and  ankle;  that 
there  was  not  much  visible  sign  of  injury 
outside  of  the  bruise  on  his  leg;  that  noth- 
ing else  required  treatment  and  he  gave  none 
except  to  the  leg;  that  as  to  that  the  leg 
was  red,  swollen,  and  painful ;  that  the  out- 
side layer  of  skin  had  been  rubbed  off,  but 
it  was  not  cut;  the  blood  was  exuding 
through  the  skin,  not  running,  but  coming 
through  the  pores ;  that  he  continued  to  treat 
It  for  two  months,  and  for  a  time  it  got 
worse;  It  swelled,  and  a  tumor  or  pus  form- 
ed which  fluctuated;  that  when  he  ceased 
treating  him  the  place  was  not  cured ;  there 
was  some  Inflammation  and  pain  there ;  that 
the  periosteum  or  covering  of  the  bone  was 
injured;  that  the  last  time  he  examined  him 
was  about  a  week  before  the  last  trial ;  that 
the  leg  looked  like  anybody's  legs  now  except 
that  one  of  the  muscles  was  not  attached 
to  the  ankle:  that  tl\e  result  of  the  loug-con- 
tinued  inflammation  caused  a  scar  to  come 
In  the  covering  of  the  bono,  through  which 
Bcar  the  blood  cannot  circulate  as  freely,  so 
that  nonri.shmeut  is  impaired,  and  as  the 
nerves  are  constricted  there  it  gives  rise  to 
tenderness  and  pain  when  the  leg  is  pressed 
at  that  point;  that  the  leg  is  weaker  than 
the  other  and  tbe  condition  Is  permanent. 

[1]  The  first  point  made  by  appellant  is 
that  the  court  should  have  granted  a  contin- 
uance on  the  ground  of  surprise  at  the  tes- 
timony of  tlJe  witness  McBreen.  As  herein- 
before stated  and  shown,  the  vital  part  of 
the  evidence  as  to  defendant's  liability  is 
concentrated  In  that  which  has  to  do  with 
the  coming  of  Himan  Into  the  barn  and  what 
occurred  at  the  moment  he  passed  plaintiff. 
The  latter  admits  he  did  not  see  Himan  come 
into  the  barn,  and  the  first  thing  be  knew 
he  was  knocked  over.  The  evidence  of  Mc- 
Breen that  he  saw  the  whole  thing  is  there- 
fore the  very  heart  and  vitals  of  plaintiff's 
case.  It  Is  the  only  evidence  plaintiff  has 
from  an  apparentiy  disinterested  source  as  to 
what  did  occur  at  the  crucial  point  Conse- 
quently Its  Importance  canot  be  overesti- 
mated. But  in  the  vital  particulars  above 
noted  McBreen's  evidence  at  the  second  trial 
(four  years  after  the  occurrence)  is  directly 
contrary  to  that  which  manifestly  appears 
to  have  been  bis  evidence  in  bU  depoeitlon 
281S.W.-20 
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leged Injury  occurred,  and  to  that  given  by 
him  at  the  former  trial.    There  is  no  expla- 
nation on  his  part  as  to  any  change.     He 
merely  denies  that  there  is  any  change,  and 
boldly  asserts  that  his  testimony  was  not 
correctly  taken  down.'   It  will  not  do  to  say 
that  bis  testimony  is  substantially  the  same, 
because  clearly  it  Is  not    The  motion  for  a 
continuance  asserts  that  he  testified  at  tbe 
former  trial  the  same  as  he  did  at  his  deposi- 
tion.   For  the  purpose  of  passing  on  the  pro- 
priety of  the  continuance,  this  must  be  ac- 
cepted as  true;  besides,  it  is  not  conceivable 
that  there  could  have  been  an  enforced  non- 
suit if  he  had  testified  in  the  former  trial  as 
he  did  at  the  last.    Clearly  defendant  could 
not  anticipate  that  McBreen  would  change 
bis   testimony   after   having    twice   testified 
that  he  did  not  see  the  occurrence  nor  what 
preceded  it.    Consequently  defendant  ought 
not  to  be  charged  with  a  lack  of  diligence  in 
not  being  prepared  to  meet  his  bold  assertion 
that  be  testified  the  same  way  before.    Nor 
will  It  meet  the  situation  to  say  that  McBreen 
was  cross-examined  upon  the  deposition,  and 
that,  plaintiff  not  objecting,  the  deposition 
was   Introduced   in   evidence   by   defendant, 
and  therefore  it  got  the  benefit  thereof.    Tbe 
trouble  Is  McBreen  swore  that  the  deposition 
did  not  correctly  contain  his  testimony,  and, 
owing  to  the  temporary  absence  of  the  short- 
band  man  and  notary,  Dlffendorfer,  and  of 
the  stenographer  of  division  No.  1  of  the 
circuit  court  of  Jackson  county,  wherein  the 
first   trial   was    had,    defendant   was    thus 
caught,  unexpectedly  and  through  no  fault 
on  Its  part  without  means  of  obtaining  aft 
flrmative  and   competent   proof  of  exactly 
what  McBreen  did  testify  to  on  those  two 
former  occasions,  and  bad  no  means  of  Im- 
peaching him  in  tbe  most  effective  way  pos- 
sible by  showing,  by  the  men  who  took  his 
evidence  down,  that  he  testifled  differenUy  on 
said  occasions.    The  contention  that  defend- 
ant has  shown  a  lack  of  diligence  because  it 
did  not  procure  a  transcript  of  McBreen's 
testimony  on  the  former  trial,  and  did  not 
obtain  Dlffendorfer's  deposition  as  to  what 
McBreen   testified  to   In  bis  deposition.  Is 
without  merit,  since  there  was  no  reason  to 
anticipate  that  McBreen,  after  having  twice 
testified  that  he  did  not  see  the  occurrence, 
would  face  about  and  swear  that  be  did  see 
it    Besides,  as  to  his  testimony  at  tbe  for- 
mer trial,  what  good  would  a  transcript  of 
that  have  done?    Defendant  had  the  d^KwI- 
Uon  taken  at  the  instance  of  plaintiff  and  by 
a  notary  of  his  selection,  but  McBreen  nulli- 
fles  it  by  cooUy  saying  his  testimony  was  not 
correctiy  reported.    It  would  seem  that  under 
the  drcumstaoces  defendant  could  rightfully 
claim  to  be  surprised.    It  was  thus  caught 
without  the  means  of  combating  the  strange 
and  startling  change  of  froat  on  tbe  part  of 
this  wltneok 
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"Surpiiie  in  its  legal  acceptation,  it  is  said, 
denotes  an  unforeseen  disappointment  in  some 
reasonable  expectation  against  wliicti  ordinary 
prudence  would  not  have  afforded  protection." 
Peers  v.  Davis'  Adm'rs,  29  Mo,  184,  190;  Fret- 
well  V.  Latfoon,  77  Mo.  28. 

"Where  there  is  a  clear  case  of  surprise  and 
the  party  complaining  is  wholly  free  from  negli- 
gence, so  that  without  the  interposition  of  the 
court  injustice  wbuld  be  done,  a  continuance 
should  be  granted  or  '«  new  trial  awarded." 
Gidionson  ▼.  Union  Depot  B.  Co.,  120  Mo.  892, 
400,  31  S.  W.  800,  802. 

And  surprise  is  one  of  the  statutory 
grounds  for  granting  a  new  trial  Section 
1453.  R.  S.  1919. 

"The  general  rule  is  that  when  a  party  or  his 
counsel  is  taken  by  surprise,  in  a  material  point 
or  circumstance  which  could  not  have  been 
anticipated,  and  when  want  of  slcill,  care,  or 
attention  cannot  be  justly  imputed,  and  in- 
justice has  been  done,  a  new  trial  should  be 
granted."    3  Bouvier,  3210. 

In  practice,  surprise  is: 

The  "situation  in  which  a  party  is  unexpect- 
edly placed,  without  any  fault  of  his  own,  which 
will  be  injurious  to  his  interest."    37  Cyc.  15. 

[2]  In  Withers  t.  State,  23  Tex.  App.  396, 
6  S.  W.  121,  defendant  claimed  surprise  and 
aslced  for  a  continuance  because  a  witness 
testified  directly  contrary  to  what  he  had 
sworn  to  on  a  former  trial,  and  it  was  held 
that  the  court  erred  in  refusing  the  continu- 
ance. There  is  no  question  but  that  the 
\  granting  of  a  continuance  rests  within  the 
sound  discretion  of  the  trial  court,  but  it  is 
\  not  an  absolute  or  arbitrary  discretion;  it  Is 
\  one  that  is  subject  to  review  if  the  discre- 
\tlon  has  been  unsoundly  exercised. 

/  "A  trial  court  has  no  right  to  arbitrarily  re- 
''  fuse  a  continuance  to  a  party  to  a  suit  where 
I  there  has  been  due  diligence  in  preparing  for 
\  trial  and  when  it  would  work  injustice  or  op- 
\  pression."  Laun  v.  Ponath,  105  Mo.  App.  203, 
^e06,  79  S.  W.  729,  and  cases  cited. 

[31  It  is  urged  by  plaintiff  that  the  action 
of  the  court  In  overruling  the  continuance 
cannot  be  dlsturt>ed  because  the  application 
was  not  sufflcient.  It  was,  however,  not  over- 
ruled on  this  ground,  but  because  of  a  lack 
of  diligence.  Plaintiff  consented  that  the  ap- 
plication might  be  made  orally  in  open  court 
and  waived  motion  and  affidavit  in  writing 
and  further  waived  oath  to  the  application. 
It  is  not,  therefore,  the  formal  written  ap- 
plication called  for  in  the  statute.  But,  tak- 
ing it  as  a  whole,  it  contains  all  the  essential 
elements  of  a  good  application.  It  is  mani- 
fest from  the  oral  motion  that  the  difference 
In  McBreen's  testimony  was  clearly  pointed 
out,  and  that,  owing  to  the  temporary  ab- 
sence of  Diffendorfer,  who  took  and  tran- 
scribed the  deposition,  and  of  the  official  ste- 
nographer in  division  No.  1,  defendant  could 


not  meet  the  change  in  McBreen's  testimony, 
and  that  it  was  impossible  to  obtain  proof 
to  show  that  fact  The  name  of  ttie  official 
stenographer  was  not  mentioned,  bat  the 
man  himself  was  designated,  as  well  as  the 
position  he  held  in  an  adjoining  and  co-ordi- 
nate branch  of  the  court,  and  the  particular 
number  of  the  division  was  given,  and  the 
fact  (hat  his  substitute,  acting  in  his  tem- 
porary absence,  could  not  read  bis  notes,  was 
fully  stated.  The  necessity  of  the  presence 
of  the  witnesses  was  not  dreamed  of  until 
McBreen  testified  as  he  did,  and  the  impor- 
tance and  Imperative  need  of  getting  the 
proof  and  the  temporary  impossibility  of  do- 
ing so  was  all  so  clearly  stated,  together  with 
defendant's  surprise  at  the  evidence  McBreen 
gave,  that  it  manifestly  appeared  that  the 
witnesses  were  "not  absent  by  the  connivance 
or  consent  of  the  defendant,  and  that  the 
application  was  not  made  for  vexation  of  de- 
lay," even  though  those  particular  words 
were  not  used  by  defendant  in  moving  for 
the  continuance. 

[4]  We  think  that  under  the  circumstances 
of  this  case  defendant  was  surprised  and  en- 
trapped by  the  sudden  and  unacconntable 
change  in  the  testimony  of  the  witness ;  that. 
In  view  of  the  situation,  defendant  was  en- 
titled to  a  postponement  of  the  trial  in  order 
that  it  might  have  a  fair  opportunity  to  Im- 
peach the  witness  by  showing  that  be  had 
changed  his  testimony  in  so  far  as  it  l>ore 
upon  the  crucial  points  in  plaintiff's  case.  i 
Hence  we  entertain  the  view  that  a  new  | 
trial  should  be  granted. 

[6]  As.  in  our  view,  the  Judgment  should 
be  reversed  and  a  new  trial  granted,  it  be- 
comes unnecessary  to  pass  upon  the  question 
whether  there  was  reversible  error  In  exclud- 
ing the  deposition  of  Buck  and  plaintiff's 
petition  in  the  other  case.  So  far  as  the 
latter  Is  concerned.  It  was  admissible  for  one 
reason  at  least  as  it  alleged  that  "the  en- 
trance into  said  barn  was  obstructed  by  oth- 
er horses  and  vehicles"  when  in  the  present 
case  plaintiff  contended  that  McBreen's  horse 
and  buggy  was  so  far  Inside  as  to  constitute 
no  obstruction  and  that  defendant's  driver 
did  not  stop  his  horse  at  the  entrance  because 
there  was  a  horse  and  buggy  in  the  way.  As 
the  case  is  to  be  retried  we  need  not  say 
whether  this  error  was  cured  by  plaintiff's 
belated  waiver  of  objections  to  the  introduc- 
tion of  the  petition  on  a  later  day  and  after 
defendant  bad  closed  its  case,  upon  whidi 
waiver  no  acti(«  was  taken  by  the  court 
which  had  theretofore  ruled  that  the  peti- 
tion was  not  evidence.  Buck's  deposition, 
taken  by  the  adverse  party  and  filed  in  the 
other  case,  certainly  contained  important 
evidence  in  defendant's  behalf.  At  the  time 
the  d^ositlon  was  taken.  Buck  was  defend- 
ant's general  manager,  but  at  the  time  of  the 
trial  he  was  plaintiff's  employer.  He  was 
not  present  ia  court,  and  the  deposition  It- 
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Mlf  showed  tbat  he  resided  In  Kansaa  Sec- 
tion 5467,  R.  S.  1919,  provides  that  a  deposi- 
tion m&j  be  read  if  the  witness  resides  out 
of  the  state,  and  this  fact  may  be  estaUlshed 
by  tlie  deposing  witness.  Micliad  y.  Matheis, 
77  Uo.  App.  556,  561.  The  only  exception  is 
when  the  witness  is  present  at  the  trial. 

"The  fact  tbat  this  witness  may  have  been 
within  the  jurisdiction  of  the  process  of  the 
coart  at  the  time  of  the  trial  did  not  prevent 
the  reading  of  the  deposition."  Benjamin  v. 
Metropolitan  St.  Ry.,  133  Mo.  274,  2S7,  34 
S.  W.  690,  SSB. 

The  deposition  was  taken  by  plaintiff  in 
the  former  suit  The  other  party  sought  to 
use  it  in  the  second  trial,  but  did  not  file  It 
in  this  case  nor  give  notice  of  Intention  to 
use  It.  A  deposition  taken  and  filed  in  a 
cause  is  common  property,  and  either  la  en- 
titled to  use  it  if  otherwise  competent.  Wat- 
son V.  Race,  46  Mo.  App.  546,  562.  In  Samuel 
V.  Withers,  16  Mo.  532,  there  were  two  deposi- 
tions of  Bristow  taken  by  defendant,  one  in 
a  former  suit,  and  the  other  in  the  trial  of 
the  reported  action.  Witness  Mmself  intro- 
duced in  evidence  the  deposition  taken  in  the 
former  suit  The  court  held  that  "under  the 
circumstances  of  this  case"  it  was  error  to 
admit  the  deposition,  as  it  was  not  filed  in 
the  second  suit  nor  notice  given  of  intention 
to  use  it.  In  Cabaune  v.  Walker,  31  Mo.  274, 
It  was  held  that  this  rule  is  dispensed  with 
wben  the  ends  at  Justice  require  it  And  in 
Parsons  t.  Parsons,  45  Mo.  265,  267,  tlie 
court,  after  mentioning  the  rule,  cites  Samuel 
V.  Withers,  16  Mo.  632,  and  then  says,  "See, 
however,  Cabanne  t.  Walker,  81  Mo.  214," 
'tl  Mo.  274.  In  Adams  v.  Raigner,  69  Mo. 
363,  364,  the  deposition  taken  in  a  former 
case  was  held  admissible,  even  though  not 
lUed  In  the  case  tried,  and  even  though  no- 
tice was  not  given ;  the  rule  not  being  "con- 
sidered indispensable"  where  no  surprise 
would  result.  Inasmuch  as  plaintUT  took  and 
filed  the  deposition  in  the  other  case,  we  do 
not  see  how  he  could  have  been  surprised  by 
its  use.    However,  upon  a  retrial  of  the 


all  question  as  to  its  admissibility  can  be  re- 
moved by  reflUng  it  in  this  case. 

[>]  PlaintlfT's  instruction  A  ought  not  to 
have  told  the  Jury  that  if  they  found,  among 
other  things,  that  plaintiff  was  sitting  in  the 
Xt&m  between  the  north  side  of  the  driveway 
and  the  ofiSce  "where  he  had  a  right  to  t>e," 
since,  regardless  of  the  question  whether  this 
does  not  submit  a  question  of  law  to  the  jury, 
It  is  not  altogether  certain  that  a  Jury  might 
not  understand  this  phrase  as  being  a  state- 
ment of  the  court  that  he  had  a  right  to  be 
there.  The  instruction  comes  very  near  evad- 
ing the  issue  as  to  Just  where  plaintiff  sat 
Plaintiff  says  he  sat  halfway  between  the 
office  and  the  line  of  the  driveway.  Defend- 
ant says  he  sat  very  dose  to  that  line,  too 
close  in  fact  Now,  he  could  do  tliis  and  yet 
be  sitting  between  the  two.  However,  we  will 
not  say  the  instruction  constitutes  reversible 
error,  inasmuch  as  it  elsewhere  required  the 
Jury  to  find  that  the  defendant  negligently 
drove  out  of  the  driveway,  though,  as  there 
were  no  boundaries  for  the  driveway,  they  be- 
ing mere  imaginary  lines,  it  might  t>e  difficult 
to  say  whether  it  was  negligent  to  get  a  half 
inch  or  so  over  the  line  which  nevertheless 
might  be  considered  as  out  of  the  driveway. 
It  seems  that  it  would  be  better  to  have  sub- 
mitted the  question  whether  plaintiff  was 
sitting  in  the  space  above  mentioned  a  suffi- 
cient distance  away  from  the  driveway  to  be 
reasonably  safe  from  passing  vehicles  in  the 
driveway. 

The  instruction  <hi  the  measure  of  damages 
should  not  allow  the  finding  of  a  greater  sum 
of  special  damages  for  medical  expense  than 
is  warranted  by  the  evidence.  The  evidence 
showed  $160  while  the  instruction  allowed 
the  Jury  to  find  on  that  item  "not  exceeding 
$500." 

[7]  The  question  of  whether  the  verdict  is 
excessive  need  not  be  noticed  in  view  of  a 
new  trial  being  awarded  for  the  reason  and 
apon  the  ground  herein  above  stated. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

All  concur. 
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TEXA&-MEXICAN  RY.  CO.  v.  RIO  GRANDE 
4  E.  P.  RY.  CO.     (No.  2810.) 

(Snprane  Court  of  Texas.     May  11,  1921.) 

1.  Carriers  «=9l2(2)— Commission's  order  di- 
viding through  rate  on  shipment  of  terminal 
carrier's  coal  over  Its  own  and  Initial  car- 
rier's lines  held  valid. 

Where  the  Railroad  Commiesion  established 
a  joint  through  rate  from  one  point  to  an- 
other, and  where  the  terminal  carrier  purchased 
coal  at  the  point  of  commencement  for  ship- 
ment between  each  points  without  an  agree- 
ment with  initial  carrier  as  to  division  of  the 
through  rate,  the  commission's  order,  dividing 
the  through  rate  for  shipment  of  sud)  coal  in 
proportion  to  the  local  rates  of  the  carriers, 
held  valid,  aa  against  contention  that  terminal 
railroad  was  not  entitled  to  a  revenue  prorate 
for  hauling  its  own  coal  over  its  own  Una 

2.  Carriers  «=»I2(2)  —  Terminal  carrier  not 
entitled  to  switching  charges  on  Its  coaJ 
billed  for  through  shipment,  but  stopped  at 
Intermediate  point  without  notice  to  Initial 
carrier. 

Where  Railroad  Commission  established  a 
Joint  through  rate  between  two  points,  and 
where  terminal  carrier  purchased  coal  at  point 
of  commencement  and  billed  coal  for  shipment 
to  such  other  point,  it  was  not  entitled  to 
■witching  charges  on  cars  stopped  by  it  at  the 
intermediate  point  where  initial  carrier's  line 
terminated  and  its  own  line  commenced,  with- 
out informing  initial  carrier  as  to  the  cars 
so  stopped  and  the  number  or  identity  there- 
of. 

Brror  to  Court  of  CMI  Appeals  of  Fonrtfa 
Snprone  Judicial  District 

Action  by  the  Texas-Mexican  Railway 
Company  against  the  Rio  Grande  &  Sagle 
Pass  Railway  Company.  Judgment  for 
plaintiff  was  reversed,  and  Judgment  ren- 
dered for  defendant  by  the  Court  of  Civil 
Appeals  (173  S.  W.  230),  and  plaintiff  brings 
error.  Reversed  In  part  and  affirmed  in 
part. 

Oreer  &  Hamilton,  of  Laredo,  tor  plaintiff 
In  error. 

A.  Wlnslow,  of  Laredo,  and  N.  A.  Rector,  of 
Austin,  for  defendant  In  error. 

PIERSON,  J.  Defendant  la  error,  Rio 
Grande  &  Eagle  Pass  Railway  Company, 
owns  and  operates  a  line  of  railway  from 
Miners  to  Laredo,  where  It  connects  with  the 
Texas-Mexican  Railway  Company,  running 
eastward  through  Pescadlto  to  Ck>rpus  Chrls- 
tL  Prior  to  the  transactions  out  of  which 
this  suit  arose,  the  Railroad  Commission  of 
Texas  had  established  a  Joint  through  rate  of 
80  cents  per  ton  on  coal  from  Miners  to  Pes- 
cadlto moving  over  the  lines  of  plaintiff  in 
error  and  the  Texas-Mexican  Railway  (Com- 
pany. The  local  rates  on  the  same  com- 
modity  for    the   two    roads    were,    for    de- 


ftadant  in  error,  from  Mlnera  to  Laredo  63 
cents  per  ton,  and  for  the  Texas-Mexican 
Railway  Company  from  Laredo  to  Pescadlto 
66  cents  per  ton.  The  Texas-Mexican  Rail- 
way  (Company  was  the  purchaser  of  coal  at 
the  mines  at  Mlnera  on  defendant  In  error's 
line,  and  billed  and  shipped  same  over  de- 
fendant In  error's  line  and  its  own  via  Liare- 
do  to  Pescadlto.  The  two  roads  bad  no 
agreement  as  to  the  division  of  the  through 
rate,  and  the  controversy  arose  between  them 
as  to  the  division  thereof.  In  order  to  deter- 
mine the  cohtroversy  the  Texas-Mexican 
Railway  Company  submitted  the  matter  of  the 
proper  division  of  said  rate  to  the  Railroad 
Commission  of  Texas  for  its  decision,  and  in 
its  application  to  that  body  set  out  eight  cer- 
tain carload  shipments  of  coal,  which  were 
shipped  on  through  bills  of  lading  from  Ml- 
nera to  Pescadlto,  and  that  afterwards  said 
shipments  were  distributed  by  It  to  oertain 
points  on  its  line;  and,  after  setting  out  in 
detail  the  facts  relating  thereto,  it  concluded 
its  application  to  the  Commission  in  the  fol- 
lowing language: 

"The  Texas-Mexican  Railway  Company  de- 
sires a  ruling  from  your  honorable  body  whether 
it  is  entitled  to  a  division  of  the  through  rate 
upon  company  coal  shipped  from  Minera,  Texas, 
and  which  coal  actually  moves  to  Pescadlto, 
Texas,  and  we  would  be  pleased  to  have  this 
ruling  cover  all  shipments  of  company  coal 
moving  from  Minera,  Texas,  to  Pescadlto,  Tex- 
as." 

After  a  hearing  the  Comndsslon  entered 
the  following  order  relating  thereto: 

"It  is  now,  hereby,  ordered  by  the  Railroad 
Commission  of  Texas,  that  the  revenue,  accru- 
ing under  the  freight  rates  applicable  for  the 
transportation  of  the  shipments  in  question, 
the  same  being  carload  shipments  of  soft  coal 
from  Minera,  Texas,  to  Pescadlto,  Texas,  shall 
be  divided  between  the  carriers,  participating 
in  the  haul  thereof,  in  proportion  to  the  local 
rates  of  said  Companies  actually  applying  to 
and  from  the  point  of  interdiange,  being  Lare- 
do, Texas,  through .  which  the  shipments  acta- 
aily  moved;  the  local  rates  to  be  used  aa  fac- 
tors, being  as  follows: 

"For  the  Rio  Grande  &  Eagle  Pass  Ry.  Co. 
sixty-five  (65)  cents  per  ton. 

"For  the  Texas-Mexican  By.  Ooi.  tttj-&n 
(56)  cents  per  ton." 

About  October  29,  1912,  the  defendant  In 
error  began  requiring  the  San  Tomas  Coal 
Company,  which  was  acting  as  agent  for 
plaintiff  in  error  In  the  shipment  of  its  coal 
to  Pescadlto,  to  prepay  the  80  cents  through 
rate  charges  between  the  two  points,  and 
continued  thereafter  to  so  require  freight 
charges  to  be  paid  in  advance.  Plaintiff  In 
error  brought  this  suit  against  defendant  la 
error  in  the  district  court  of  Webb  county, 
alleging  that  the  total  tonnage  for  the  17 
months,  beginning  October  29,  1912,  and  end- 
ing March  1,  1914,  was  18,286.22,  on  which  it 
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paid  to  defendant  In  error  the  gross  sam  of 
$14,616.60   at  the  rate  of  80  cents  per  ton; 
and  tbat  ruder  the  division  as  provided  by 
the  Railroad  Commission's  order  It  would  be 
entitled  to  a  prorate  amounting  to  36.7  cents 
per  ton.      It  sought  to  recover  the  36.7  cents 
on  all  coal  actually  hauled  to  Pescadlto,  $2 
per  car  s'vrltching  charges  on  those  cars  stop- 
ped at  Laredo,  and  15  cents  per  ton  on  the 
prepaid  freight  on  the  cars  stopped  at  Lare- 
do.     Defendant  In  error  contested  the  valid- 
ity of  tlie  Railroad  Commission's  order  No. 
1427,  contending  that  a  railroad  is  not  ea- 
titled   to   a  revenue  prorate  for  hauling  its 
own  coal  over  its  own  line.    It  admitted  that 
It  owed  plaintiff  in  error  15  cents  per  ton  on 
the  prepaid  shipments  stopped  at  Laredo.    It 
further   alleged  and. charged  that  said  bill- 
ings to  Pescadlto  were  fraudulently  made  by 
plaintiff  in  error  for  the  purpose  of  getting 
a  prorate  that  it  was  not  entitled  to  receive, 
and   in   substance  that  the  hauling  to  Pes- 
cadlto 'was  a  mere  subterfuge  to  avoid  de- 
fendant in  error's  local  rate  of  65  cents  per 
ton  on   coal  from  Mlnera  to  Laredo;    tliat 
plaintiff  in  error  was  not  entitled  to  switch- 
ing charges  on  the  cars  stopped  at  Laredo, 
and  tbat  said  cars  had  been  stopped  at  Lare- 
do without  giving  notice  to  it  of  said  stop- 
page or  of  any  rebiUing,  and  plaintiff  In  error 
bad  failed  and  refused  to  give  any  informa- 
tion  to  defendant  in  error  as  to  any  cars 
stopped  at  Laredo.    It  further  alleged  that  if 
the  Bailroad  Commission's  order  is  held  val- 
id, it  applies  only  to  the  eight  cars  of  coal 
specially  mentioned  in  plaintiff  in  error's  ap- 
plication  to  the  Railroad  Commission  and 
to   all    similar   shipments  from  Minera  on 
through  shipment  to  Pescadlto  made  subse- 
quent to  the  promulgation  and  notice  of  said 
order. 

All  of  the  cars,  482  in  number,  were  billed 
through  to  Pescadlto,  but  only  271  were  ac- 
tually hauled  through  to  Pescadlto,  and  211 
were  stopped  at  Laredo.  The  district  court 
held  the  Bailroad  Commission's  order  valid, 
and  gave  Judgment  for  plaintiff  in  error  for 
a  full  prorate  on  all  shipments  hauled  to 
Pescadlto;  for  the  16  cents  per  ton  on  pre- 
paid freight  on  cars  stopped  at  Laredo,  and 
for  $2  switching  charges  on  cars  stopped  at 
Laredo.  The  Court  of  Civil  Appeals  for  the 
Fourth  District  reversed  the  judgment  of 
the  district  court  and  rendered  judgment 
for  defendant  in  error,  except  as  to  the  16 
cents  per  ton  on  prepaid  freight  charges  on 
cars  stopped  at  Laredo,  for  which  it  gave 
Judgment  for  plaintiff  in  error. 

[1]  The  first  question  that  presents  Itself 
is  the  validity  of  the  Commission's  order  No. 
1427.  This  court  in  Cause  No.  2811,  Railroad 
Coounlssion  of  Texas  v.  Rio  Grande  &  Eagle 
Pass  Railway  Co.,  230  S.  W.  974,  opinion  de- 
livraed  May  4,  1921,  Involving  the  Immediate 
controversy  herein,  has  held  said  order  valid 
in  all  respects  and  applicable  to  company 
coaL    Upon  the  authority  of  that  opinion  the 
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judgment  of  the  Court  of  Civil  Appeals  Is 
reversed,  and  that  of  the  district  court  is  af- 
firmed as  to  the  division  prorate  on  tlie  271 
cars  hauled  through  to  Pescadlto. 

Defendant  in  error  admitted  that  it  is  li- 
able to  plaintiff  in  error  for  tlie  16  cents  per 
ton  on  the  prepaid  freight  on  cars  stopped  at 
Laredo,  and  therefore  the  judgments  of  the 
Court  of  Civil  Appeals  and  of  the  district 
court  in  that  respect  are  afllrmed. 

It  is  earnestly  urged  by  defendant  In  error 
that  said  order  No.  1427  of  the  Commission 
is  retroactive  except  as  to  the  eight  cars  of 
coal  shipped  prior  to  the  date  of  the  order, 
and  therefore  unconstitutional  and  void  as 
to  them. 

Defendant  in  error  does  not  contend  tliat 
the  order  is  retroactive  as  to  the  eight  cars, 
but  only  as  to  all  those  except  the  eight  cars 
shipped  prior  to  its  date.  If  it  is  not  retro- 
active as  to  the  eight  cars,  It  is  not  retroac- 
tive as  to  any. 

This  order  of  the  Commission  is  only  ap- 
plying and  putting  into  practical  effect  its 
order  establishing  the  through  rate.  A  di- 
vision thereof  where  tlie  carriers  fail  to 
agree  upon  same  is  incident  to  and  an  appli- 
cation of  the  other  rate  theretofore  made  by 
the  Commission.  In  the  absence  of  the  Com- 
mission's order  the  court  would  decree  the 
reasonable  division  of  the  through  rate,  not 
only  as  to  the  eight  cars,  but  also  as  to  all 
shipments  in  controversy  between  the  par- 
ties. It  Is  clear  that  the  Commission's  order 
dividing  the  through  rate  in  proportion  to  the 
local  rates  is  the  reasonable  one  and  the  one 
the  court  would  make,  and  the  result  in  the 
instant  case  would  t>e  the  same. 

Plaintiff  in  error,  Texas-Mexican  Railway 
Company,  contends  that  it  is  entitled  to  re- 
ceive from  defendant  In  error  switching 
Charges  at  Laredo,  $2  per  car  on  209  of  the 
cars  that  were  stopped  there,  for  conveying 
said  cars  from  the  transfer  track  to  its  coal 
bins  and  shops. 

[2]  Plaintiff  in  error  billed  all  Its  ship- 
ments of  coal,  482  cars,  on  through  billing 
from  Minera  to  Pescadlto,  the  shipment  ex- 
tending over  a  Imgtby  period  of  time.  With- 
out notifying  defendant  in  error  of  its  pur- 
pose to  do  so,  or  of  its  having  done  so,  it 
stopped  its  said  shipments  at  Laredo,  receiv- 
ing the  said  cars  on  the  transfer  track. 
Thereafter  it  failed  and  refused  to  notify  or 
Inform  defendant  in  error  as  to  the  cars  so 
stopped  at  Laredo,  the  number  of  cars  or 
their  identity.  It  must  be  held  to  have  re- 
ceived the  cars  as  through  shipments  and  to 
have  voluntarily  transferred  them  to  its 
coal  bins  and  shops,  irrespective  of  its  rights 
as  a  shinier  to  stop  its  shipments  in  transit 
by  giving  notice.  We  conclude  that  plaintiff 
in  error  is  not  entitled  to  recover  the  switch- 
ing charges. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals is  reversed,  except  as  to  the  switching 
charges  and  the  16  cents  per  ton  on  prepaid 
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freight  charges  on  cars  sto[q>ed  at  Laredo, 
and  the  Judgment  of  the  district  court  is  re- 
formed as  to  the  sum  of  f41S  switching 
charges,  which  is  here  rendered  In  favor  of 
defendant  in  error.  In  all  other  respects 
the  judgment  of  the  district  conrt  Is  affirmed. 
The  costs  of  the  Court  of  Civil  Appeals  are 
awarded  against  plaintiff  In  error,  and  the 
costs  of  this  court  against  defendant  In  error. 


REA  et  al.  V.  LUSE  et  al.    (No.  244-3326.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  1,  1021.) 

t.  Fraud  «=>4t —Vendor's  oompfaint  held  to 
state  cause  of  action  for  deceit 

Vendor's  complaint,  in  an  action  against 
purchaser,  alleging  that  purchaser  misrepre- 
sented that  malcer  of  notes  received  in  part 
paynent  of  the  purchase  price  was  solveot,  that 
deed  of  trust  had  been  executed  on  certain  land 
to  secure  such  notes,  and  that  such  land  was 
of  certain  value,  held  to  state  a  cause  of  action 
for  deceit. 

2.  Fraud    «=359  (3)— Measure  of  tfamageSk 

In  vendor's  action  against  purchaser  for 
deceit  in  inducing  execution  of  land  contract  by 
misrepresentatione  that  maker  of  notes  received 
in  part  payment  of  purchase  price  was  solvent, 
that  deed  of  trust  had  been  executed  to  secure 
such  notes,  and  that  such  land  was  of  certain 
value,  vendor's  measure  of  damages  was  the 
diifercnce  between  the  value  of  the  land  parted 
with  and  the  value  of  what  he  received  in  the 
transaction. 

3.  Liens  $=37— Purchaser,  who  accepted  notes 
In  part  payment  on  strength  of  recitals  as 
to  security  for  notes,  entitled  to  equitable 
lien. 

Where  notes  recited  that  they  were  se- 
cured by  a  deed  of  trust  on  certain  land,  and 
where  deed  of  trust  purporting  to  secure  pay- 
ment of  sudi  notes  was  forged,  one  who  re- 
ceived notes  in  part  payment  of  the  purchase 
price  for  other  Uind  on  the  strength  of  the  re- 
citals in  notes  and  deed  of  trust  as  to  the 
execution  of  such  deed  of  trust  to  secure  notes 
held  entitled  to  an  equitable  deed  of  trust  lien 
on  the  land,  though  no  deed  of  trust  was  la 
fact  executed. 

4.  Vendor  and  purchaser  ^=3259  —  Vendor 
held  not  entitled  to  vendor's  lien  on  other  land 
to  secure  payment  of  third  person's  notes 
transferred  to  vendor  In  part  payment  of  pur- 
chase  prloe. 

A  vendor  who  accepted  from  purchaser  in 
part  payment  of  the  purchase  price  third  per- 
son's notes,  wtiicb  recited  that  they  were  se- 
cured by  deed  of  trust  on  other  land,  and  did 
not  appear  to  be  purchase-money  notes,  held 
not  entitled  to  a  vendor's  lien  on  such  other 
land  to  aecnre  payment  of  the  notes. 


S.  Appeal  and  error  «=9|094(5)   —  Supreme 
Court  bound  by  finding  of  Court  of  Civil  Ap- 
peals  oa  conflicting  evidence. 
The  Supreme  Court  is  bound  by  the  finding 
of  the  Court  of  Civil  Appeals,  reversing  judg- 
ment of  trial  conrt  entered  on  verdict  of  jurj, 
where  evidence  was  conflicting. 

Appeal  from  Court  of  CivU  Appeals  ot 
Seventh  Supreme  Judicial  District 

Action  by  Mrs.  Mary  L.  Waller  Rea  and 
husband  against  Mrs.  P.  Ij.  Luse  and  bns- 
Itand,  In  which  defendants  set  up  a  cross- 
action  Interpleading  A.  F.  Luse  as  one  of 
the  defendants.  Judgment  for  defendants 
on  the  cross-action  was  reversed,  and  the 
cause  was  remanded  by  the  0)urt  of  Civil 
Appeals  (207  S.  W.  Si^2),  and  defendants 
appeal.  Judgment  of  Court  of  Civil  AppeaLs 
affirmed. 

Kimbrough,     Underwood    &    Jackson,     of 
Amarlllo,  for  appellants. 
W.  H.  Russell,  of  Hereford,  for  appellees. 

TAYLOR,  P.  J.  The  case  presented  for 
review  grew  out  of  an  exchange  of  proper- 
ties between  A.  F.  Luse  and  Mrs.  P.  L.  Luse 
on  one  hand,  and  Mrs.  Mary  Waller  Rea  on 
the  other.  Mrs.  P.  L  Luse,  Joined  pro  forma 
by  her  husband,  sued  Mrs.  Rea,  Joined  pro 
forma  also  by  her  husband,  for  breach  of 
warranty  of  covenants  contained  in  a  deed 
conveying  Mrs.  Rea's  land  to  Mrs.  Luse  as 
a  part  of  the  exchange  referred  to.  It  Is 
not  necessary  to  state  the  nature  and  re- 
sult of  the  suit  filed  by  plaintiffs,  as  the 
Judgment  on  the  direct  action  was  not  ap- 
pealed from. 

The  case  for  review  arises  on  the  cross- 
action  set  up  by  Mrs.  Rea  against  plain- 
tiffs in  the  direct  action,  and  A.  F.  Luse, 
who  was  interpleaded  as  one  of  the  de- 
fendants in  the  cross-action.  It  Is  alleged 
In  the  cross-petition  that  Mrs.  Rea  agreed 
to  sell  to  A.  F.  Luse  her  two  sections  of  land 
in  Deaf  Smith  county  subject  to  the  Indebt- 
edness thereon,  in  consideration  that  he  pay 
her  therefor  $14,000  in  notes  executed  by 
O.  H.  Bennett,  secured  by  a  vendor's  lien 
on  6^  sections  ot  land  In  Culberson  and 
EI  Paso  counties;  that  Luse  agreed  to  pro- 
cure from  Bennett  a  deed  of  trust  on  the 
land  covered  by  the  vendor's  lien  to  farther 
secure  the  payment  of  the  notes;  that  Mrs. 
Rea  was  Induced  to  execute  the  contract 
by  Luse's  statement  to  her,  falsely  made, 
that  he  had  sold  to  Bennett  the  lands  to  be 
embraced  in  the  deed  of  trust  for  a  total 
consideration  of  $28,000,  and  that  the  $14,000 
in  notes  represented  one-half  of  the  actual 
purchase  price ;  that  the  lands  were  reason- 
ably worth  $28,000,  and  their  martcet  value 
was  at  least  that  amount;  that  before  the 
final  consummation  of  the  contract  Luse 
represented  to  Mrs.  Rea  that  he  had  procured 
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tl»o   deed  of  trust  from  Bennett  In  accord- 
ance with  hiB  agreement.     It  is  further  al- 
leged that  the  lands  embraced  In  the  pur- 
ported deed  of  trust  were  waste  lands,  worth- 
less, and   without  market  Talne;  that  the 
pux-ported  signature  of  Bennett  was  not  in 
fact  genuine,  and  was  a  forgery.     It  was 
alleged    that    the   value   of  the   lands   and 
imv)roTement8    contraiCted    to    be    conveyed 
by    Mrs.    Rea    to   Lnse  was   not  less   than 
^50,000,  and  that  the  hicumbrances  to  which 
they  were  subject  aggregated  about  $25,000; 
ttiat  the  consideration  pretended  to  be  given 
by   Luse  for  Mrs.   Rea's  equity  of  $25,000 
'was  the  Bennett  notes  for  $14,000  and  $168 
In  cash ;  that  Bennett  was  Insolvent;  and  that 
tbe  security  to  the  notes  was  worthless. 

While  tbe  evidence  discloses  that  Mrs. 
Rea  received  other  property  in  the  trade 
besides  the  Bennett  notes,  no  complaint  is 
made  that  She  was  deceived  in  any  matters 
otber  than  those  relating  to  the  value  of 
tbe  notes. 

Tbe  cross-petition  sets  out  that  A.  F.  Luse 
In  his  dealings  with  Mrs.  Rea  acted  for  bis 
undiscloeed  principals,  Mrs.  P.  L.  Luse  and 
ber  husband,  and  alleges  the  ratification 
by  them  of  tbe  terms  of  the  contract  and 
tbe  fraudulent  acta  of  A.  T.  Luse,  and  tbe 
acceptance  by  them  of  the  benefits  thereof; 
also  that  upon  the  pretended  consummation 
by  A.  F.  Luse  of  the  obligations  devolving 
upon  him  under  tbe  terms  of  tbe  contract, 
be  cause  Mrs.  Rea  to  convey  her  two  sec- 
tions of  land  In  Deaf  Smith  county  to  Mrs. 
P.  Ij.  Luse.  These  allegations  were  made 
the  basis  for  interpleading  A.  F.  Luse  as  a 
party  defendant.  The  prayer  was  for  dam- 
ages In  the  sum  of  $25,000.  The  answer 
to  the  cross-action  consisted  of  general  and 
special  exceptions,  and  a  general  denial. 

Mrs.  Rea  testified  that  tbe  land  conveyed 
by  her  to  Mrs.  Luse  was  worth  $51,200,  and 
that  she  conveyed  it  subject  to  an  indebted- 
ness of  about  $29,000;  that  she  received 
therefor  $14,000  in  notes  executed  by  O.  H. 
Bennett,  $800  In  money,  and  160  acres  of 
land  In  El  Paso  county.  She  testified  also 
that  A.  F.  Luse  represented  that  Bennett 
was  solvent  and  that  tbe  land  securing  the 
payment  of  the  Bennett  notes  was  worth 
from  $7  to  $8  per  acre,  and  that  the  notes 
represented  one-half  of  tbe  value  of  tbe  land ; 
that  some  time  in  the  spring  of  1917,  but  pri- 
or to  the  consunmiation  of  the  contract,  she 
bad  the  Bennett  noces  and  trust  deed  for- 
warded to  her  at  her  bank  In  Del  Norte, 
Colo. ;  that  she  endeavored  to  sell  the  notes, 
but  failed;  that  she  then  became  a  little  sus- 
picious of  the  transaction,  and  returned  to 
Amarillo,  Tex.;  that  she  there  bad  a  talk 
with  Bennett,  in  the  course  of  which  he 
promised  to  pay  tbe  notes;  that  later.  In  the 
early  part  of  June  (1917)  she  sent  her  rep- 
resentative to  Hereford  for  tbe  purpose  of 
finally  closing  the  trade,  which  he  did,  de- 
livering at  that  time  the  deed  from  Mrs.  Eea 


to  Mrs.  Lnse;  that  she  would  not  have  ex- 
ecuted the  deed  had  she  known  Bennett  was 
Insolvent;  that  she  then  tried  to  sell  the 
notes  in  Amarillo,  and,  failing  to  do  so,  made 
inquiries  concerning  Bennett,  learning  that 
he  was  notoriously  insolvent;  that  subse- 
quently she  had  a  conversation  with  Ben- 
nett In  which  he  admitted  signing  the  notes, 
and  promised  to  pay  them;  but  in  which  he 
further  stated  that  be  did  not  execute  the 
deed  of  trust,  and  that  It  was  a  forgery. 

Mrs.  Rea  testified  also  that  she  later  trad- 
ed the  Bennett  notes  for  two  houses  and  lots 
In  Shamrock,  Tex.,  one  In  Clarendon,  Tex., 
and  160  acres  of  land  In  New  Mexico;  that 
she  endorsed  the  notes,  the  purchaser  having 
required  her  to  do  so  before  he  would  take 
them  in  the  trade. 

There  was  no  evidence  bearing  upon  the 
allegations  of  the  cross-action  other  than  Mrs. 
Rea's,  which  is  summarized  above,  and  cer- 
tain documentary  evidence  Introduced  by 
her  In  support  of  her  oral  testimony.  The 
deed  from  A.  F.  Luse  to  Bennett  is  not  In 
evidence. 

It  was  agreed  in  open  court  that  no  ven- 
dor's lien  was  retained  therein,  or  in  tbe 
Bennett  notes,  on  the  land  described  in  the 
deed  of  trust.  Tbe  deed  of  trust  Is  In  evi- 
dence, as  are  also  the  four  Bennett  notes 
aggregating  the  sum  of  $14,000,  payable  to 
Mrs.  Rea,  and  signed  by  Bennett  The  notes 
contain  the  recital  that  their  payment  is  se- 
cured by  a  deed  of  trust  lien  on  the  land 
described  in  the  deed  of  trust,  but  no  refer- 
ence is  made  to  a  vendor's  lien.  There  is  an 
allegation  In  the  cross-petition  that  the  deed 
of  trust  dated  March  5,  1917,  was  filed  for 
record  March  19  of  the  same  year  In  the 
records  of  Culberson  county,  Tex.  There 
is  no  allegation  that  It  was  recorded  in  El 
Paso  county. 

The  case  was  submitted  on  special  issues, 
in  response  to  which  the  Jury  found  that 
A.  F.  Luse,  as  an  Inducement  to  Mrs.  Rea 
to  make  tbe  contract,  represented  that  O.  H. 
Bennett  was  financially  responsible  for  the 
amount  of  tbe  Bennett  notes ;  that  she  relied 
upon  the  represents  Uons  made  by  A.  F.  Luse; 
and  that  they  were  a  material  Inducement 
to  her  to  enter  into  the  contract,  and  were 
untrue;  that  Bennett  was  Insolvent,  and 
that  the  deed  of  trust,  purporting  to  have 
been  executed  by  him  and  delivered  to  Mrs. 
Rea,  was  a  forgery.  No  otber  issues  were 
submitted  by  the  court,  nor  was  the  sub- 
mission of  others  requested. 

Tbe  trial  court  entered  Judgment  on  the 
cross-action  in  favor  of  Mrs.  Rea  for  the 
face  value  of  the  Bennett  notes.  It  Is  ap- 
parent from  the  Judgment  recitals  that  the 
trial  court  found  as  a  basis  for  the  Judgment 
that  the  notes  were  worthless. 

The  Court  of  Civil  Appeals  was  of  opin- 
ion that  the  pleadings  and  evidence  present 
two  groups  of  fact,  which,  U  taken  separate- 
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ly,  would  respecdTely  make  fhe  canae  an  ac- 
tion for  deceit  on  one  gronp,  and  for  breadi 
of  contract  on  tbe  other;  that  in  tbe  erent 
the  case  be  viewed  as  an  action  for  deceit  the 
measnre  of  damage*  wonld  be  that  announc- 
ed in  Ge<M-ge  t.  Hesse,  100  Tex.  44,  83  S.  W. 
107,  8  L.  R.  A.  (N.  S.)  804,  123  Am.  St  Rep. 
772,  15  Ann.  Gas.  456 ;  that  If  the  case  sbonld 
be  viewed  as  one  Involving  a  breach  of  con- 
tract by  Luse,  Mrs.  Rea  might  recover  for 
the  breach,  and  the  measure  of  her  recovery 
would  be  the  difference  in  the  value  of  notes 
actually  received  and  their  value  had  they 
been  secured  as  contracted  tot;  that  If  the 
failure  of  the  notes  to  be  secured  was  tbe 
only  ground  of  recovery,  a  suit  tor  breach 
of  ccmtract  and  the  application  of  the  con- 
sequent measure  of  damages  would  be  prop- 
er. The  coarfs  conclusion  was  that  tbe 
croBS-actlon  so  combined  the  facts  as  to 
make  It  In  effect  an  action  for  deceit.  It  Is 
stated  In  the  opinion  that  the  value  of  the 
160  acres  conveyed  to  Mrs.  Rea  In  tbe  deal 
was  not  proved,  and  that  no  evidence  of  the 
value  of  the  Bennett  notes  was  offered,  ex- 
cept that  bearing  upon  Bennett's  Insolvency 
and  "his  failure  to  execute  the  deed  of  trust. 

The  Court  of  Civil  Appeals  was  also  of 
opinion  that  before  Mrs.  Rea  could  recover 
fhe  face  value  of  the  notes  under  the  facts 
stated,  it  devolved  upon  her  to  show  that 
they  were  worthless,  stating  in  this  connec- 
tion that  the  record  pointedly  suggests  an 
equitable  lien  against  the  land  described  in 
the  deed  of  trust,  and  also  an  equitable 
vendor's  lien;  and  that  a  court  of  equity 
might  be  authorized  to  decree  an  equitable 
lien  against  the  land.  The  conclusion  of  the 
Court  of  Civil  Appeals,  contrary  to  that  of 
the  trial  court,  was  that  the  evidence  was 
not  sufficient  to  Justify  a  conclusion  that  the 
notes  were  wholly  worthless,  and  that  the 
cause  should  therefore  be  reversed  and  re- 
manded for  another  triaL    207  S.  W.  942. 

[1]  The  gravamen  of  tbe  complaint  is  de- 
ceit. Plaintiffs  in  the  cross-petition  appar- 
ently so  viewed  their  cause  of  action.  Tbe 
matters  complained  of  are  the  fraudulent 
acts  of  A.  F.  Luse  that  Induced  Mrs.  Rea  to 
part  with  her  land.  Mrs. 'Rea  did  not  at- 
tempt to  rescind  her  contract  and  tender  back 
the  notes  and  property  received  therefor.  In 
this  important  particular  the  case  Is  unlike 
Bank  of  Miami  v.  Young  (Com.  of  Apps.)  208 
S.  W.  656,  cited  by  plaintiffs  In  error.  She 
did  not  seek  to  establish  an  equitable  deed 
of  trust  lien  on  the  land  agreed  to  be  given 
as  security.  She  proceeded,  as  was  her  right, 
to  sell  the  notes,  after  having  been  advised 
by  Bennett  that  the  deed  of  trust  was  a 
forgery,  and  set  up  this  cross-action  for  dam- 
ages. The  trial  court  also  apparently  view- 
ed the  action  as  one  grounded  in  deceit,  as 
he  submitted  to  the  Jury  only  such  special 
issues  as  would  aid  in  ascertaining  whether 
or  not  the  allegations  of  fraud  were  true. 

The  dat  of  the  complaint  Is  that  Luse 


traded  Mrs.  Bea,  among  other  tblngs,  im- 
■ecnred  and  worthless  notes  for  ber  land. 
fraudulently  inducing  her  to  accept  them,  to 
ber  damage,  nnder  the  belief  that  they  car- 
ried the  seenrlty  agreed  upon,  to  wit,  a  deed 
of  trust  executed  by  Bennett 

[2]  Tbe  measure  of  damage  in  sncb  case  is 
the  difference  between  the  value  of  that  part- 
ed with  by  the  party  defrauded,  and  that  re- 
ceived (George  v.  Hesse,  supra),  and  la  the 
measure  that  should  have  been  applied  here- 
to by  the  trial  court  Whether  this  role  was 
applied  by  the  trial  court  or  whether  the 
Judgment  is  the  same  as  would  have  bea 
reached  by  its  application.  In  view  of  onr  con- 
clusion as  to  the  proper  disposition  to  make 
of  tbe  case  to  the  state  of  the  record  aa  we 
And  it  need  not  be  determined. 

There  is  no  ftoding  by  the  Jury  of  the  value 
of  any  of  the  property.  The  evld«ice  w«« 
undisputed  that  Mrs.  Bea's  equity  in  the 
land  conveyed  by  her  was  worth  about  $22,- 
000.  There  is  evidence  tending  to  prove  that 
the  Bennett  notes  were  wwthless.  There  is 
also  evidence  toiding  to  prove  that  they  had 
some  valu& 

[8, 4]  The  fact  ttiat  Mra  Rea  traded  the 
notes  for  othor  pr<^)erty  is  a  drcnmstance 
tending  to  prove  they  had  value;  nor  does 
the  fact  that  she  indorsed  them  estabUsh  con- 
clusively that  they  were  without  value.  TRie 
Court  of  Civil  Appeals  is  of  opinion  that  the 
recitals  to  the  trust  deeds  and  notes  are  8U(^ 
that  an  toference  could  be  drawn  that  an 
equitable  deed  of  trust,  and  also  vendor's  lien 
arose,  that  might  have  been  enforced  by  Mrs. 
Rea  to  a  court  of  equity.  We  concur  to  the 
holding  with  respect  to  the  equitable  deed  of 
trust  lien,  but  not  as  to  the  vendor's  Hen.  It 
does  not  appear  from  the  record  that  the 
Bennett  notes  were  purchase-money  notes. 
On  the  other  hand,  the  agreed  statement  of 
facts,  which  is  no  more,  practically,  than  an 
agreement  as  to  what  the  testimony  was,  con- 
tatos  the  ambiguous  statement  that  lAise 
stated  the  notes  represented  one-half  of  the 
value  of  the  land.  We  think,  however,  the 
inference  that  an  equitable  deed  of  trust  lien 
might  have  been  enforced  by  Mrs.  Rea  is  not 
material  in  this  suit  except  as  a  circum- 
stance tending  to  show  what  the  value  of  the 
notes  was  while  in  the  hands  of  Mrs.  Rea. 
The  recital  in  the  notes  that  their  payment 
was  secured  by  trust  deed  might  have  tended 
to  enhance  their  market  value,  and  was 
probably  weighed  by  the  trial  court  in  deter- 
mining their  value.  Mrs.  Rea  disposed  of 
the  notes  before  brlngtog  suit  having  elected 
to  sue  for  damages  for  fraud,  rather  than  at- 
tempt to  foreclose  a  lien,  or  resctod  and  sue 
for  breach  of  contract  In  such  a  suit  the 
recitals  in  the  notes  creattog  a  M&a  as  It  wrae 
by  estoppel,  could  have  had  no  bearing  ex- 
cept upon  the  issue  of  value. 

[5]  The  Court  of  Civil  Appeals  found  that 
the  evidence  was  not  sufficient  to  Justify  the 
conclusion  that  fhe  notes  were  wholly  worth- 
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As  there  was  evidence  iliat  'Qie  notes 
had  some  value,  as  well  as  evidence  that  they 
were  'worthless  the  Supreme  Court  Is  bound 
by  the  flndlng.  Orlffls  v.  Payne,  92  Tex.  29S, 
47  S.  "W.  973. 

The   Judsment  of  the  trial  court  on  the 
cross-action    recites  that  it  Is  for  the  face 
value  of  the  notes,  which  precludes  the  idea 
that   the   amount  of  ilie  damage  may  have 
been  ascertained  upon  any  other  theory  than 
tbat   the  notes  were  worthless.    There  was 
left  therefore  no  basis  for  an  affirmance  of 
the    trial    court's  Judgment,  such  as  might 
have  existed  if  the  Judgment  had  been  silent 
as  to  the  finding  upon  which  it  was  rendered. 
Under  this  state  of  the  record,  the  Court  of 
Civil  Appeals,  entertaining  as  it  did  the  view 
tbat  the  evidence  was  Insufficient  to  Justify  a 
condnslon  that  the  notes  were  wholly  worth* 
less,  could  not  properly  make  any  other  dis- 
position of  the  cause  than  to  reverse  and  re- 
mand it  for  another  triaL 

Defendants  in  error  insist  in  their  briefs 
filed  in  the  Court  of  Civil  Appeals  that  the 
Judgment  should  not  be  permitted  to  stand, 
on  the  ground  tbat  the  only  evidence  of  for^ 
gery  oCCered  on  the  trial  was  the  hearsay  evi- 
dence of  Hrs.  Rea  that  Bennett  told  her  the 
deed  of  trust  was  a  forgery.    It  appears  that 
this  testimony  was  adduced  on  cross-ezamina- 
tion  by  defendants  in  error.    They  urged  an 
objection  to  its  admission,  which  was  sus- 
tained.    The  objection  was  then  withdrawn 
and  the  testimony  permitted  to  stand.    On 
the  following  day  the  objection  was  renewed 
In  the  form  of  a  motion  to  strike,  which  was 
overruled.    The  assignments  raising  the  ques- 
tion of  whether  the  Judgment  in  this  state  of 
the  record  should  be  permitted  to  stand  was 
not  passed  upon  by  the  Court  of  Civil  Ap- 
peals.   As  this  question   and   the  questions 
raised  by  the  other  assignments  of  error  in 
the  Court  of  Civil  Appeals  will  doubtless  not 
arise  on  another  trial,  it  Is  not  necessary  that 
they  be  determined. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals,  directing  that  -the 
cause  be  reversed  and  remanded  for  another 
trial,  be  affirmed. 

PHIII/IPS,  C.  J.  The  Judgment  recom- 
mended in  the  rei>ort  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 


HOLMES  et  al.  v.  TENNANT.    (No.  220-3349.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1, 1921.) 

I.  Mortgages  9=>32(5)— Whether  deed  Is  mort< 
gaga  depends  on  extingulsbment  of  debt 
When  a  conveyance  of  land  grows  out  of 
a  pre-existing  debt  or  loan  of  money,  it  must 


dearly  appear  that  snefa  debt  is  extinguished 
or  it  will  be  held  that  the  conveyance  is  a  mere 
change  in  the  security. 

2.  Mortgages  9s>39  —  Whether  conveyance  a 
mortgage  or  conditional  sale  held  questloa  of 
fast. 

In  trespass  to  try  title,  whether  a  convey- 
ance of  land  to  mortgagee  was  a  conditional 
sale  or  mortgage  A«{<{  a  question  of  fact. 

3.  Trusts  «s>l3— Rule  requiring  payment  «f 
part  of  oonslderatlen  for  land  not  appllMbio 
in  oases  of  expresa  trust. 

The  rule  requiring  persons  claiming  that 
land  is  held  in  trust  to  show  tbat  they'  paid 
some  part  of  the  consideration  is  not  applicable 
in  cases  of  express  trusts. 


4.  Mortgages  «=»l  37— Mortgagor  remains  own- 
or  of  land. 

A  mortgagor  of  land  remains  the  owner 
thereof  and  holds  it  subject  to  the  rights  of 
the  mortgagee, 

5.  Mortgages  «=»596,  597— Mortgagee  held  not 
entitled  to  Invoke  defense  of  stale  demand. 

«nce  mortgagor  of  land  remains  the  owner 
thereof  and  holds  it  subject  to  the  rights  of 
the  mortgagee,  the  latter,  or  one  holding  his 
interest  under  a  will,  is  not  entitled,  in  a  suit 
by  mortgagor  to  have  a  trust  declared  in  the 
laud,  to  invoke  the  defense  of  stale  demand. 

E!rror  to  Court  of  (Tivtl  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  Mrs.  I.  R.  Holmes  and  others 
against  Joe.  A.  Tennant  From  a  Judgment  of 
the  Court  of  Civil  Appeals  (211  S.  W.  T98) 
affirming  a  Judgment  for  defendant,  plaintiffs 
bring  error.  Judgments  of  trial  court  and 
Court  of  Civil  Appeals  reversed,  and  cause 
remanded  for  another  trial. 

A,  B.  Wilson,  A.  O.  Blackwell,  and  Andrews, 
Streetman,  Logue  &  Mobley,  all  of  Honston, 
for  plaintiffs  in  error. 

Moody  &  Boyles  and  Wm.  W.  Anderson,  all 
of  Houston,  for  defendant  in  artov. 

TAYLOR,  P.  J.  Mr&  L  R.  Holmes,  widow, 
A.  N.  McKay,  Flora  B.  Lee,  Margaret  St. 
John  Lee,  James  H.  Lee,  and  Caroline  Lee 
Hosklnson  and  husband,  plaintiffs  in  error, 
sued  J.  A.  Tennant,  defendant  in  error,  to 
recover  600  acres  of  land  out  of  the  Richard- 
son Pearsall  one-third  league  in  Harris  coun- 
ty, Tex.  Plaintiffs  in  error  are  the  assignees 
and  legal  representatives  of  T.  W.  Lee,  I. 
R.  Holmes,  and  A.  M.  and  J.  H.  York.  De- 
fendant in  error  is  the  son  of  J.  H.  Tennant, 
and  acquired  whatever  title  he  has  directly 
through  his  father's  wilL 

The  first  count  in  the  petition  states  a 
cause  of  action  in  trespass  to  try  title.  The 
second  alleges  in  detail  the  facts  on  which 
claim  of  title  is  based.  Defendant  in  error 
pleaded  the  three,  five,  and  ten  year  statutes 
of  limitation,  and  not  guilty. 

The  court  instructed  a  verdict  in  favor  of 
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defendant  In  error,  and  Judgment  was  ren- 
dered accordingly.  The  Court  of  Civil  Ap- 
peals affirmed  the  Judgment  211  S.  W.  798. 
The  foUowingr  rather  full  chronological 
statement  of  the  facts  Is  necessary  to  a  clear 
nnderstandlng  of  the  first  question  presented: 
John  li.  Carson  was  the  common  source  of 
title.  In  February,  1893,  he  conveyed  to  T. 
W.  Lee.  On  August  3,  1893,  a  written  con- 
tract was  entered  into  between  J.  H.  Ten- 
nant,  La  Porte  Wharfage  &  Improvement 
Company,  and  La  Porte,  Houston  &  Northern 
Hallway  Company,  by  which  the  Wharfage  & 
Improvement  Company  agreed  to  cause  to  be 
conveyed  to  Tennant,  together  with  other 
property,  the  land  In  question,  with  full  pow- 
er of  sale,  aa  collateral  security  for  certain 
advances  in  money  made  by  Tennant  to  the 
railway  company  for  the  purpose  of  complet- 
ing the  railroad.  On  September  11,  1893,  T. 
W.  Lee,  at  the  request  of  the  Wharfage  &  Im- 
provement Company,  deeded  the  land  to  Ten- 
nant. On  the  same  date,  and  as  a  part  of  the 
same  transaction,  a  second  contract  was  made 
between  the  Wbarfage  &  Improvement  Com- 
pany, tlie  railway  company,  and  Tennant,  re- 
citing, among  other  things,  that  Tennant 
should  have  power  to  sell  the  land  in  case 
the  indebtedness  owing  him  was  not  paid, 
but  further  that  on  payment  thereof  within 
the  time  agreed  Tennant  should  reconvey  the 
land  to  A.  M.  York,  I.  R.  Holmtes,  T.  W.  Lee, 
and  J.  H.  York,  or  to  such  persons  as  they 
might  direct.  On  August  2,  1894,  the  rail- 
way company,  T.  W.  Lee,  I.  R.  Holmes,  the 
two  Yorks,  and  J.  H.  Tennant  made  another 
contract  in  which  it  is  recited  that  the  ad- 
vances made  by  Tennant  under  the  prior 
contracts  of  August  3d  and  September  11th 
amounted  at  that  time  to  about  $20,000.  By 
the  terms  of  the  agreement  other  property 
was  added  to  the  security  already  held  by 
Tennant  on  condition  that  the  time  of  pay- 
ment be  extended  to  January  1, 1895.  It  was 
stipulated  that  on  payment  of  the  indebted- 
ness Tennant  should,  among  other  things  to 
be  done  by  him,  reconvey  to  the  Wharfage 
&  Improvement  Company,  or  its  order,  all 
lands  which  were  conveyed  to  bim  as  col- 
lateral by  the  original  contract.  The  con- 
tracts of  August  3d  and  September  lltb  were 
by  express  provision  made  a  part  of  the  last 
contract,  which  was  signed  as  follows: 

"The  La  Porte,  H.  &  N.  R.  R.  Co.,  by  A.  M. 
York,  Prest.;  A.  N.  York,  T.  W.  Lee,  J.  H. 
York,  I.  B.  Hohnes,  J.  H.  Tennant." 

On  February  4,  1896,  there  was  an  execu- 
tion sale  of  the  land  under  a  judgment 
against  I^ee,  J.  H.  York,  and  others  to  the 
Judgment  creditor,  American  Tube  &  Iron 
Company,  which  is  not  a  party  to  this  suit. 
On  February  28,  1896,  J.  H.  Tennant  sued 
the  Wharfage  &  Improvement  Company,  the 
railway  company,  and  T.  W.  Lee  in  the  dis- 
trict court  of  Harris  county,  seeking  fore- 
closure of  a  mortgage  lien  on  the  land  here 


in  «ontrovers(y,  allesed  to  bare  been  created 
by  virtue  of  the  contracts  of  August  3d  and 
September  11th,  and  tlie  deed  made  by  Lee 
to  Tennant.    The  petition  sets  oat  tbe  terms 
of  the  contracts,  and  alleged  the  amoont  due 
Tennant  thereunder  on  January  1,  1895.  was 
$21,000;    that  by  virtue  of  various    credits 
made  on  the  indebtedness  t>etween  that  time 
and  April  1,  1895,  the  balance  due  on  Janu- 
ary 1,  1896,  including  principal  and  interest, 
was  $5,388.60.    Foreclosure  of  the  oaortgage 
lien  was  prayed  for.     On  October  8*   1897, 
Tennant  amended  his  petition.    He  set  out, 
in  addition  to  the  transactions  alleged  in 
the  original  petition,  the  contract  of  August 
2,   1891,   making  the  two  Yorka  and   I.   R. 
Holmes   additional   parties  defendant,    and 
alleging  that  they  were  personally  liable  to 
pay  the  debt  sued  on.    Judgment  and  fore- 
closure were  prayed  for  against  them  also. 
By  a  third  amended  original  petition  filed 
October  14,  1897,  the  Galveston,  le.  Forte  & 
Houston  Railway  Company,  and  its  receivers, 
were  made  parties  defendant  as  successors 
of  tbe  La  Porte,  Houston  &  Northern  Rall- 
vray  Company.    On  April  20,  1898,  J.  H.  Ten- 
nant, father  of  defendant  in  error,  conveyed 
to  O.  C.  Drew,  trustee,  by  special  warranty 
deed,  the  land  in  controversy.    On  tbe  same 
date  a  contract  was  executed  in  dapUcate 
betwe«i  J.  H.  Tennant,  O.  C.  Drew,  and  T. 
W.  Lee,  conditioned  as  follows: 

'That  the  said  J.  H.  Tennant  has  this  day  by 
the  agreement  aod  consent,  and  at  the  request 
of  T.  W.  Lee  sold  and  conveyed  to  said  O.  C. 
Drew,  trnstee,  tbe  following  described  land 
and  premises:  [Here  follows  a  description  of 
tbe  land  involved  in  this  suit] 

"The  said  T.  W.  Lee  is  desiroas  of  pnrchas- 
ing  said  land,  and  the  said  J.  H.  Tennant  here- 
by agrees  and  binds  bimself  tq  sell  the  said  land 
to  the  said  T.  W.  Lee  for  the  sum  of  $6,608.61. 
with  8  per  cent,  interest  from  this  date,  and 
the  taxes  on  said  land  for  the  years  1894,  1896, 
1896,  1897,  1898. 

"It  is  agreed  that,  if  at  any  time  np  to  the 
Ist  day  of  May,  1899,  but  not  thereafter,  tbe 
said  T.  W.  Lee  shall  pay  the  said  J.  H.  Ten- 
nant the  said  sum  of  $6,608.61  with  8  per  cent 
per  annum  interest  from  this  date  to  the  date 
of  conveyance,  and  shall  also  pay  the  taxes 
for  1894,  1895,  1896*  1897,  and  1898.  with  8 
per  cent,  interest  on  said  taxes  from  the  date 
said  Tennant  may  have  paid  the  same,  then 
the  said  O.  C.  Drew,  trnstee,  shall  convey  said 
property  to  the  said  T.  W.  Lee,  or  any  one  to 
whom  the  said  Lee  may  direct  said  conveyanct 
to  be  made  to. 

"It  is  further  agreed  that  in  the  event  the 
said  T.  W.  Lee  does  not  pay  the  amount  here- 
inbefore provided  for  on  or  before  the  1st  d«f 
of  May,  1899,  that  then,  on  or  after  said  date, 
the  said  trustee  shall  convey  said  land  to  the 
said  J.  H.  Tennant,  his  heirs  or  assigns,  is 
fee  simple,  and  it  is  expressly  understood  md 
agreed  that  time  is  of  the  very  essence  of  this 
contract,  and  that  this  contract  of  sale  of  said 
land  shall  be  of  no  force  or  effect -beyond  said 
Ist  day  of  May,  1899,  and  said  Lee's  option  to 
buy  tbe  same  on  the  terms  hereinbefore  stated 
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sball  abaolately  eeaae  and  expire  on  n!d  date; 
that  when  such  deed  is  made  by  said  trustee  it 
shall  bind  the  parties  hereto,  their  heirs  and 
legal  representativea,  to  warrant  and  forever 
defend  against  any  and  all  claims  whatsoever 
arising  by,  through,  or  under  them,  or  either  of 
them.    •    •    ••» 

On  May  2,  1888,  tbe  foreclosure  suit 
brought  by  Tennant  was  continued  by  con- 
sent. On  October  25,  1898,  it  was  continued 
generally  by  agreement,  and  on  December  B, 
1S98,  was  again  continued  generally.  On 
May  13.  1899,  the  case  was  dismissed  for 
want  of  prosecution,  and  on  March  20,  1899, 
a  motion  to  reinstate  was  sustained.  On 
May  IS,  1899,  O.  C.  Drew  as  trustee  conveyed 
the  land  to  L.  B.  Brown,  a  feme  sole,  by  spe- 
cial warranty  deed.  On  November  14,  1899, 
the  case  was  again  dismissed  for  want  of 
prosecution.  On  November  17,  1899,  L.  B. 
Brown  conveyed  the  land  to  J.  H.  Tennant 
by  deed  recorded  March  3,  1904.  J.  H. 
Tennant,  now  deceased,  bequeathed  the  land 
to  his  son,  defendant  In  error,  who  leased  It 
in  1906  to  W.  B.  Gay.  D^endant  in  error 
claims  that  he  has  subsequently  been  con- 
tinuously In  possession  of  the  land  through 
his  tenants,  paying  taxes  thereon.  The  two 
Torks  in  1910  deeded  the  land  to  one  of  the 
plaintUTs  in  error.  Tb»  other  plaintifl&  in 
error  are  the  legal  representatives  of  Lee  and 
Holmes,  deceased.  There  Is  evidence  that 
the  fair  market  value  of  the  land  was  largely 
in  excess  of  the  amount  spedfled  In  the  con- 
tract of  April  20th. 

[1]  Tbe  first  question  presented  Is  wheth- 
er the  conveyance  of  April  20,  1898>  together 
with  the  cmtract  of  the  same  date,  set  out 
above,  was  a  conditional  sale  or  mortgage. 

It  Is  stated  In  the  htlet  of  defendant  In 
ern»,  filed  in  the  Court  of  Civil  Appeals  that 
on  April  20,  1896,  Tennant  already  had  a 
mortgage  on  the  land  In  sult^  concerning 
the  validity  of  which  there  was  no  question, 
and  that  a  suit  was  then  pending  to  foreclose 
it;  that  there  is  no  evidence  of  a  claim  of 
indebtedness  by  Tennant  against  Lee,  or  any 
one  else,  thereafter. 

[2]  It  Is  not  necessary  to  discuss  the  evi- 
dence further.  In  view  of  the  fact  the  con- 
tract Is  set  out  in  full,  than  to  point  out  that 
SQbaequent  to  Its  execution  the  foreclosure 
salt  was  continued  by  agreement,  was  dis- 
missed, and  later  reinstated,  all  subsequent 
to  the  execution  and  delivery  of  the  convey- 
ance and  contract  under  consideration. 

It  Is  stated  in  Huffier  v.  Womack,  30  Tex. 
332,  that— 

"When  tbe  transaction  grows  out  of  a  pre- 
exiatittg  debt  or  loan  of  money,  it  must  clearly 
appear  that  auch  debt  is  extinguished,  or  it 
Will  be  held  that  the  new  arrangement  is  a 
mere  change  in  the  security.  •  •  •  If  by  it 
there  was  a  continoing  obligation  against  the 
appellees  for  the  debt,  the  transaction  must  be 
declared  a  mortgage,  although  it  was  expressly 
•toted  in  the  deeds  that  the  debt  was  fuUy  sat- 


isfied, and  that  it  waa  expressly  understood  and 
agreed  that  the  contract  was  intended  as  a  con- 
ditional sale,  and  not  a  mortgage." 

The  rule  stated  has  been  reiterated  fre- 
quently by  the  courts  of  the  state.  Soell  v. 
Hadden,  85  Tex.  182,  19  S.  W.  1087;  De 
Bruhl  V.  Maas,  54  Tex.  472;  Alstln  v.  Cun- 
diff,  52  Tftx.  462;  Gray  v.  Shelby,  83  Tex. 
408,  18  a  W.  809.  Our  conclusion  is  that 
it  Is  a  question  of  fact,  under  the  rale  laid 
down  and  the  evidence  stated,  whether  tlie 
conveyance  and  agreement  of  April  20,  1898, 
taken  together,  constitute  a  mortgage  or  con- 
ditional sale. 

The  conclusion  reached  above  Is  not  at 
variance  with  the  view  expressed  in  the  opin- 
ion of  the  Court  of  Civil  Appeals  in  regard 
to  that  question.  The  court  was  of  opinion 
further,  however,  that  it  was  immaterial  that 
the  instruments  referred  to  amounted  only 
to  a  mortgage,  for  the  reason  that  Lee's  title 
passed  out  of  him  prior  to  his  death  through 
the  execution  sale  of  February  4, 1896;  that 
neither  Holmes  nor  the  Yorks  are  In  any  way 
connected  with  the  title  by  the  evidence. 

Whether  there  Is  evidence  that  Holmes 
and  the  Yorks  had  an  Interest  In  the  land  in 
controversy  is  the  second  question  presented. 

The  agreement  of  September  11,  1893,  con- 
tains the  following  stipulation: 

"On  the  payment  of  said  amount  •  •  •  he 
(J.  H.  Tennant)  shall  reconvey  and  deed  the 
said  600  acres  of  land  to  said  A.  N.  York,  I. 
K.  Holmes,  T.  W.  Lee,  and  J.  H.  York,  or  to 
sncb  persons  as  they  may  direct  the  deed  to 
be  made  to." 


The  contract  of  which  the  foregoing  ex- 
cerpt was  part,  as  well  as  the  prior  contract 
of  August  3d,  was  by  express  reference  made 
a  part  of  the  contract  of  August,  1894.  The  ' 
last  amended  original  foreclosure  petition 
Qled  by  Tennant  contained  allegations  to  the 
effect  that  the  defendants,  Lee,  the  two  Yorks, 
and  Holmes  were  partners  doing  business  In 
the  name  of  the  Wharfage  &  Improvement 
Company;  that  on  August  3,  1893,  Tennant 
and  the  defendants  as  the  Wharfage  &  Im- 
provement Company,  entered  into  a  contract 
in  writing,  etc.;  that  on  September  11,  1893, 
the  defendants,  the  Wharfage  &  Improve- 
ment Company,  and  said  parties  compos- 
ing the  same,  in  pursuance  of  said  contract 
and  for  the  purposes  therein  mentioned,  caus- 
ed the  said  T.  W.  Lee,  the  then  record  owner 
of  said  500  acres  of  land,  to  execute  and  deliv- 
er to  said  Tennant  a  good  and  sufficient  deed 
therefor;  that  by  reason  of  the  contracts, 
agreements,  and  understandings  referred  to 
defendants  were  liable  to  the  plaintiff  Ten- 
nant for  the  indebtedness  sued  on. 

A.  O.  Blackwell  testified  as  follows,  omis- 
sions therefrom  being  freely  noted: 

"I  was  well  acquainted  with  T.  W.  Lee,  J.  I. 
Holmes,  and  the  two  Yorks.    I  was  thdr  at* 
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torney.  I  know  the  time  the  SOO  acres  of  land 
[the  land  in  eontroTersy]  were  acquired  and 
who  paid  for  it.  It  waa  paid  for  by  the  La 
Porte  Improvement  Company.  I  recall  in  a 
general  way  the  contract  *  *  *  dated  Au- 
(ust  2,  1894.  •  •  *  It  was  the  same  La 
Porte  Wharfage  &  Xmproyement  Company  spok- 
en of  in  that  contract.  I  have  teen  the  stock- 
book  of  said  company.  The  8tockl>ook  was  lost 
with  the  other  records  in  the  storm  of  190(k 
All  the  recorda  •  •  •  were  destroyed.  I 
had  charge  of  the  office  entirely,  the  legal  de- 
partment, the  engineering,  and  the  bookkeeping, 
titles,  and  everything  else  in  connection  with 
it.  They  used  the  name  La  Porte  Wharfage  & 
Improvement  Company  for  a  year  or  two  after 
they  came  down  here  in  connection  with  one  or 
two  matters.  I  think  this  tract  of  land  waa 
practically  the  only  one.  There  may  have  been 
one  other.  •  •  •  After  it  ceased  to  do  busi- 
ness in  its  name  the  two  Yorks,  Holmes,  and 
Lee  looked  after  and  controlled  the  property. 
It  was  a  corporation;  that  is,  there  were  ar- 
ticles of  incorporation.  •  •  *  The  records  of 
the  old  Wharfage  &  Improvement  Company, 
and  most  of  the  records  of  the  Land  Immigra- 
tion Company  were  held  by  Mr.  Holmes.  All 
the  companies  were  in  a  disorganized  state  at 
the  time  of  the  storm,  and  Mr.  Holmes  was  nn- 
dertaking  to  reorganise  nnder  the  name  of  La 
Porte  Improvement  Company.  •  •  •  Almost 
all  the  records  of  our  company.  Including  title 
papers,  were  destroyed  or  so  damaged  by  wa- 
ter that  they  were  illegible.  •  •  •  The  stock 
was  all  in  the  original  stockbook  just  as  it 
was  issued.  *  •  •  The  stock  had  not  even 
been  torn  out,  but  a  record  had  been  made  of 
it  and  it  had  been  divided  into  four  shares. 

•  •  •  It  was  all  signed.  •  •  •  I  do  not 
absolutely  recall  that  contract  in  1891  by  which 
Hke  stock  was  to  go  back  to  the  improvement 
company^  instead  of  the  individuals.  •  •  • 
They  were  at  that  time  negotiating  for  the  sale 
iD  1891  of  the  La  Porte,  Houston  &  Northern 
Bailroad  Company  (to  promoters  of  a  new  rail- 
road), •  *  *  and  they  had  hypothecated 
certahi  other  lands  in  addition  to  this  600-acr* 
tract.  •  •  •  The  agreement  was  with  the 
promoters  that  that  600  acres  should  be  abso- 
lutely clear  and  turned  over.  That  was  the 
first  agreement  that  was  made,  that  that  500 
acres  should  be  released  by  the  new  organiza- 
tion of  the  railroad  company,  and  turned  over 
to  the  four   members  of  the   company  dear. 

*  *  *  Then  it  was  agreed  by  the  new  pro- 
moters of  the  railroad  company,  who  were  to 
take  over  all  the  security  that  they  should 
place  $40,000  or  $50,000  worth  of  bonds  in  be- 
tween the  Yorks  and  Holmes  and  Lee,  and  a 
possible  foreclosure,  and  that  was  supposed  to 
be  ample.  •  •  *  That  was  the  exact  situa- 
tion." 

It  la  not  necessai7  to  sninmarlze  more  of 
the  testimony,  or  to  discuss  the  refusal  of 
the  Coart  of  Civil  Appeals  to  consider — and 
I)erbap8  for  a  saffldent  reason — testimony 
more  pertinent  to  the  question  nnder  con- 
sideration than  any  that  has  been  quoted  or 
stated.  It  is  apparent  from  that  already 
Bommarized  that  an  Issne  of  fact  was  raised 
as  to  whether  there  waa  an  Interest  In  the 
land  In  Holmes  and  th«  Xorka  at  the  ttma 


of  the  execution  oi  the  ccmtracts  and  eaavey- 
ance  mentioned  above. 

While  the  agreement  of  August,  1894,  pro- 
vided that  on  payment  of  certain  indebted- 
ness the  land  shonld  be  reconveyed  to  "the 
La  Porte  Wharfage  &  Improvement  Com- 
pany, or  such  persons  aa  they  may  direct," 
and  while  Lee  and  the  two  Yorks  and  Holmes 
as  defendants  in  the  forecloeure  suit  pleaded 
defensive  aTerments  indicating  a  repudiation 
by  them  of  any  connection  with  the  mortgage 
sought  to  be  foreclosed,  we  cannot  conclude 
that  as  a  matter  of  law  Holmes  and  the 
Yorks  had  no  Interest  In  the  land,  and  that 
Lee  did  not  hold  such  Interests  as  they  may 
have  had  hi  trust  for  them.  Pomeroy's  Eq. 
Jur.  (4th  Ed.)  vol.  8,  p.  224;  Janes  v.  Throck- 
morton, 57  CaL  368.  Nor  do  we  feel  warrant- 
ed In  concluding  as  a  matter  of  law  that 
Tennant  held  the  land  In  trust  It  was.  In 
our  oplnl(»i,  a  question  of  fact,  nnder  the 
evidence  stated,  whether  Lee  conveyed  the 
land  to  Tennant  subject  to  a  trust  agree- 
ment dehors  the  deed  and  contract,  which 
opMated  as  «  defeasance  for  the  benefit  of 
the  assignees  and  legal  representatives  of 
Holmes  and  the  Yorks  to  the  eztoit  of  a 
three-fourths  Interest  In  Che  land.  Anding  t. 
Davis,  88  Miss.  674,  77  Am.  Dec.  668. 

niere  was  evidence,  In  our  opinion,  that 
Lee  held  the  land  In  trust  &a  acquiring  It 
from  Carson.  A.  O.  Blackwell  testified,  in 
addition  to  his  testlmcHiy  quoted  above^  to 
the  eifect  that  the  La  Porte  Wharfage  *  Im- 
provemmt  Company  paid  fi>r  the  land;  that 
while  he  could  not  give  all  the  reasons  why 
Lee  was  selected  to  hold  the  title.  It  was  plac- 
ed in  his  name  entirely  for  convenience  la 
handling. 

But,  whether  Lee  held  the  tttle  In  trust  or 
not,  there  Is  evidence  that  Lee  conveyed  to 
Tennant  under  a  mortgage  agreement  to  re- 
convey,  on  the  condition  stipulated,  to  Lee 
and  his  associates,  or  to  audi  person  as  they 
might  direct.  This  Is  a  drcnmstance  tending 
to  prove  that  Tennant  held  not  only  as  a 
mortgagee,  but  In  tnist  as  well,  for  his  as- 
sociates named. 

[3]  If  Lee  held  the  title  entirely  for  oca- 
venlence.  It  cannot  be  assunaed  that  the  trust, 
If  any,  under  which  Tennant  held,  was  a 
resulting  trust.  It  was  not  necessaiy  there- 
fore to  show  that  the  Yorks  or  their  assod- 
ates  paid  any  part  of  the  consideration  for 
the  land;  the  rule  requiring  such  showing 
not  being  applicaUe  in  cases  of  express 
trusts.  Oberlender  t.  Butcher,  67  Neb.  410, 
93  N.  W.  764 ;  Perry  on  Trusts  (Oth  B3d.)  f 
1S2;  Pomeroy  on  Eq.  Jur.  (4th  Ed.)  1 1040. 

Defendant  In  error  relies  on  the  defense  of 
stale  demand.  Whether  that  defense  is  ap- 
plicable under  the  fftcts  Is  the  third  ques- 
tion presented. 

[4.  5]  If  It  should  be  found  that  the  deed 
and  contract  of  April  20,  1888,  constitute  • 
aalflb  the  question  of  stale  demand  would  is>t 
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arise.     In  the  event  It  Bhould  not  be  so  found, 
then  defendant  In  error  holds  as  devisee  the 
Interest  of  bis  father  as  mortgagee.    A  mort- 
gagor   of    land   remains  the  owner  thereof 
and    bolda    It  snbject  to  the  rights  of  the 
mortgagee.     Dnty  ▼.  Oraham,  12  Tex.  427, 
02     Anf.     X>ec    634;     Willis    t.    Moore,    69 
Tex.   628,   46  Am.  Rep.  284;    WllUamson  t. 
Huffman,    19  Tex.  Olv.  App.  314,  47  S.  W. 
276  (error  refused) ;  Denlson,  etc.,  Ey.  CJo.  ▼. 
Smitb,  19  Tex.  av.  App.  114,  47  S.  W.  278 
(error  refused).    The  mortgagee,  or  one  hold- 
ing the  Interest  of  the  mortgagee  under  his 
will,  la  not  entitled,  in  a  suit  of  this  char- 
acter, to  Invoke  the  defense  of  stale  demand. 
The   conclusion  reached  follows,  we  think, 
from    tbe   holdings  In  the  following  cases: 
Duren  v.  Hallway  C!o.,  86  Tex.  287,  24  S.  W. 
258 ;    N.  T.  Tex.  Land  Co.  v.  Hyland,  8  Tex. 
Civ.  App.  601,  28  S.  W.  206  (error  refused) ; 
Loomla   ▼.  Cobb  ((Mv.  App.)  169  S.  W.  305 
(error   refused);    Bronssard   v.   Cruse  (Civ. 
App.)  154  S.  W.  847  (error  refused). 

It  Is  not  necessary  to  discuss  the  asslgn- 
ments  relating  to  the  defenses  urged  under 
the  statutes  of  limitations  further  than  to 
say  tbat  the  evidence  does  not  show  conclu- 
sively a  limitation  title  in  defendant  in  error. 
It  is  not  necessary  to  pass  upon  other  as- 
signments raising  subsidiary  questions  that 
may  not  arise  on  another  trial. 

We  recommend  that  the  Judgments  of  the 
trial  court  and  Court  of  Ovll  Appeals  be 
reversed,  and  tliat  the  cause  b«  remanded 
for  another  trial. 

OREHITWOOD,  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Oommlssion 
of  Appals  on  the  questionB  discussed  in  Its 
opinion. 

PHILUPS,  C  J.,  did  not  sit  In  this  case. 


M0RRI8S  V.  HESSE.     (No.  217-3342.) 

(CommlBsion  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

i.  Evidence  «=>390(l)— Parol  evidence  Is  In- 
admissible to  show  covenant  against  Incum- 
braaces  did  not  Include  tenant's  oocupancy. 
In  action  for  breach  of  covenant  against  in- 
enmbrances,  consisting  of  retention  of  posses- 
sion of  the  premises  by  a  tenant  of  the  vendor 
for  several  months  after  the  conveyance,  parol 
evidence   was   inadmissible   to   show   that   the 
grantees  bought  the  land  subject  to  the  occu- 
pancy of  the  tenant,  and  nndertook  to  arrange 
for  themselves  with  the  tenant  to  get  posses- 
ion. 


2.  Covenasts  «=a>l3l— Isterest  set  allowable  ■■ 
damages  from  braaeh  of  covenaat  from  date  af 
accmal  of  eaase  of  action  to  the  Judgment. 

In  action  tor  breach  of  covenant  against 
incnmbrancee,  consisting  of  retention  of  posses- 
sion of  the  premises  by  a  tenant  of  the  vendor 
for  several  months  after  the  conveyance,  it  was 
improper  to  allow  interest  on  the  amount  spe- 
cially found  by  the  jury  to  be  the  value  of  the 
diminution  of  the  nse  and  enjoyment  of  the  land 
by  such  occupancy  from  the  date  of  the  ac- 
cmal of  the  cause  of  action  therefor,  there  be- 
ing no  jury  finding  awarding  such  interest;  but 
interest  on  such  amount  was  recoverable  only 
from  the  date  of  the  Judgment  of  the  trial  court 
on  the  finding. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Charles  W.  Oreen  against  Nellie 
Hesse  and  another,  In  which,  by  plea,  A.  O. 
Morriss  was  madia  a  party.  Judgment  for 
Nellie  Hesse  against  said  Morriss  was  af- 
firmed by  the  Court  of  Civil  Appeals  (210  S. 
W.  710),  and  Morriss  brings  error.  Judg- 
ments of  the  district  court  and  the  Court  of 
Civil  Appeals  reversed,  and  Judgment  ren- 
dered for  defendant  In  error. 

WIU  A.  Morriss  and  W.  H.  Lipscomb^  both 
of  San  Antonio,  for  plaintiff  in  error. 

Don  A.  Bliss,  of  Sao  Antonio^  for  defend- 
ant in  error. 

EITTBELL,  J.  This  action,  in  the  form 
In  which  It  is  presented  to  us,  is  one  severed 
as  between  the  two  parties  from  an  action 
brought  by  one  Charles  W.  Green  against 
Wm.  Hesse  and  Nellie  Hesse,  on  a  vendor's 
Hen  note  given  by  A.  G.  Morriss  and  W,  A. 
Morriss  as  part  of  the  purchase  money  of 
certain  lands  in  Kett  county. 

Wm.  Hesse  having  died,  Nellie  Hesse  and 
her  children  made  A.  G.  Morriss  a  party  to 
the  action,  and  sought  to  recover  damages 
from  him,  on  the  ground  that  the  land,  when 
sold  to  them,  was  in  possession  of  a  tenant 
of  Morriss,  who  would  not  surrender  posses- 
si<Mi  of  the  premises,  and  who  held  the  same 
from  August,  1009,  until  the  latter  part  of 
November,  1909. 

The  Court  of  Civil  Appeals  correctly  states 
that— 

"For  the  purposes  of  this  appeal,  the  cause 
of  action  thus  asserted  may  be  said  to  have 
been  one  based  upon  the  covenant  against  in- 
cumbrances in  the  deed  from  said  A.  G.  Morriss 
to  Nellie  Hesse,  implied  from  the  use  of  the 
words  'grant  and  convey'  and  a  general  warran- 
ty of  title,  which  covenant  was  alleged  to  have 
been  breached  by  such  failure  to  deliver  pos- 
session." 

Defendant  in  error  pleaded  in  the  trial  court 
that  she  was  damaged  $1,000  by  the  loss  of 
an  onion  crop,  and  $500  by  the  appropriation 
by  Morriss  of  the  landlord's  share  of  the 
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rait;  and  $2,500  by  the  Incnmbrance  of  the 
lease,  but  the  coart  submitted  to  the  Jury 
but  one  Issue,  which  was  as  follows: 

"By  \chat  amoant,  if  any,  was  the  value  of 
the  use  and  enjoyment  of  the  land  by  an  own- 
er of  the  fee-simple  title  diminished  by  Burk 
(the  tenant's)  occupation  or  use  of  the  same, 
or  such  part  of  the  same  as  you  may  believe 
from  the  evidence  he  occupied  or  used,  and 
during  such  time  as  you  may  believe  from  the 
evidence  that  he  occupied  or  used  the  same 
after  the  deed  for  the  land  by  A.  O.  Morrias  to 
Mrs.  Hester • 

The  answer  of  the  Jury  to  the  question 
was:  "We,  the  Jury,  answer,  $250."  The 
court  entered  Judgment  for  $331.25,  the 
$81.25  being  the  interest  at  6  per  cent,  from 
and  after  the  death  of  Wm.  Hesse.  No  com- 
plaint is  made  of  the  amount  of  the  Interest 
allowed,  the  contention  being  that  none 
should  be  allowed. 

The  Court  of  C^vil  Appeals  affirmed  the 
Judgment  of  the  trial  court,  and  A.  O.  Mor- 
rise  applied  for  writ  of  error  on  two  grounds: 

(1)  That  the  Court  of  ClvU  Appeals  erred 
In  overruling  the  assignment  of  error  di- 
rected against  the  action  of  the  trial  court  in 
refusing  to  permit  him  to  prove  by  parol 
that  the  Hesses  bought  the  land  subject  to 
the  occupancy  of  tbe  tenant,  and  undertook 
to  arrange  for  themselves  vrlth  the  tenant 
to  get  possession. 

(2)  That  the  Court  of  Civil  Appeals  erred 
In  sustaining  the  action  of  tbe  trial  court  In 
allowing  interest  on  the  sum  of  $250— the 
amount  of  damages  found  by  the  jury. 

[1]  We  are  of  the  opinion  that  the  Court 
of  ClvU  Appeals  properly  determined  the 
question  raised  by  the  first  assignment  of 
error.  Justice  Moursund  clearly  differen- 
tiates the  case  of  Johnson  v.  Elman,  94  Tex. 
168,  59  S.  W.  253,  62  L.  B.  A.  162,  86  Am. 
St  Rep.  845,  cited  by  plaintiff  In  error,  from 
a  number  of  other  cases  In  which  it  is  held 
that  parol  evidence  is  inadmissible  to  enlarge 
or  restrict  the  warranty  In  a  deed;  and  we 
^n  add  nothing  to  what  he  has  said  in  his 
able  opinion.  Morrlss  v.  Hesse,  210  S.  W. 
710. 

[2]  We  are  of  the  opinion  that  the  second 
assignment  of  error  Is  well  taken.  The  ques- 
tion is  clearly  ruled  by  the  cose  of  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Addison,  96  Tex.  61, 
70  S.  W.  200.  The  holding  In  that  case,  In  so 
far  as  applicable  to  the  case  at  bar,  is  to  the 
effect  that  interest  cannot  be  allowed  from 
tbe  date  of  accrual  of  the  cause  of  action  to 
the  date  of  Judgment,  in  the  absence  of  a 
finding  of  the  Jury  awarding  such  interest 

"Tbe  issues  of  the  fact  having  been  submitted 
to  a  jury,  the  verdict  constituted  the  sole  basis 
for  the  Judgment" 

The  recent  case  of  So.  Oas.,  etc.,  Co.  v. 
Adams  et  al.,  227  S.  W.  945,  by  Section  A  of 


the  Commission  of  Appeals,  applies  this  doc- 
trine to  cases  submitted  to  a  Jury  upon  spe- 
cial issues,  and  is  therefore  in  all  fours  with 
the  present  case. 

We  recommend  that  the  judgments  ot  the 
district  court  and  of  the  Court  of  Civil  Ap- 
peals be  reversed,  and  that  judgment  be  reo- 
dered  In  favor  of  defendant  In  error  for  $250, 
with  6  per  cent,  interest  per  annum  tliereon 
from  June  22,  1918,  the  date  of  tlie  trial 
court's  Judgment 

PHIIiLIPS,  C.  J.  The  Judgment  reoom- 
mended  in  tbe  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 


MOORE  et  al.  V.  AMERICAN  LUMBER  CO. 
et  al.     (No.   187-3231.) 

(Commission  of  Appeals  of  Tezaa,  Section  A. 
June  1,  1821.) 

(.Appeal   and   error  «=9ll08— Rights    ■■dtor 
stipulations  in  deeds  made  subsequent  to  ap- 
plication for  writ  of  error  cannot   be   de- 
termined. 
Whether   a   party   is   entitled   to    mineral 
rights  in  the  land  in  controversy  by  virtae  of 
stipulations  made  in  the  deeds  conveyinf  tiie 
land   subsequent  to  the  filing  of  the  applica- 
tion for  writ  of  error  could  not  be  determined 
by  a  review  of  the  record. 

2.  Appeal  and  error  «=>78l  (6)— Case  dlsailasad 
where  issues  have  become  merely  acadamicL 
In  an  action  in  trespass  to  try  title,  qnea- 
tions.  brought  up  on  error  held  to  have  become 
merely  academic,  the  parties  having  settled  ana 
adjusted  their  differences,  so  that  tbe  cue 
should  be  dismissed. 

Error  to  C!ourt  of  Civil  Appeals  of  l^Inth 
Supreme  Judicial  District. 

Suit  by  M.  G.  Moore  and  W.  H.  Ratliff 
against  the  American  Lumber  Company  and 
others.  Judgment  for  plaintiffs  as  against  all 
the  defendants  except  as  against  the  Amer- 
ican Lumber  Company,  for  whidi  judgment 
was  entered,  and  the  other  defendants  and 
plaintiffs  brought  error  to  the  Court  of  Civil 
Appeals,  which  reversed  and  remanded  In 
part,  and  affirmed  In  part  the  Judgment  (203 
S.  W.  429),  and  the  plaintiffs  bring  error. 
Motion  to  dismiss  at  coat  of  plaintiffs  in  e^ 
ror  granted. 

W.  H.  Ratliff  and  K.  R.  Craig;  both  of  Dal- 
las, and  Carter,  Walker  &  Cousins,  of  Hemp- 
hill, for  plaintiffs  in  error. 

H.  B.  Short,  of  Center,  Jno.  W.  Hinton,  of 
Hemphill,  W.  D.  Gordon,  and  F.  J.  &  a  T. 
Duff,  all  of  Beaumont,  and  Terry,  CblvUi  & 
Mills,  of  Galveston,  for  defendants  In  oror. 
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TAYLOR,  P.  J.  This  was  a  suit  by  M.  G. 
Moore  and  W.  H.  Batllff  to  try  title  to  a 
leagae  of  land  granted  to  John  Moore  in 
1835.  The  defendants  were  American  Lum- 
ber Gbmpany,  J.  O.  Toole,  W.  P.  Goodrich, 
H.  B.  Arnold,  Harry  Youngblood  and  wife, 
and  B.  L.  Weathersby  and  wife. 

J.  O.  Toole  disclaimed  as  to  600  acres  in 
the  northeast  comer  of  the  league,  and  also 
as  to  1,107  acres  In  the  south  portion,  and  aa 
to  the  remainder  pleaded  not  guilty.  The 
American  Lumber  Company  answered  by  plea 
of  not  guilty,  and  also  claimed  the  entire 
league  under  the  limitation  statutes.  It  is 
not  necessary  to  state  the  answers  of  the 
other  defendants. 

The  case  was  submitted  to  the  jury  upon 
special  Issues  as  between  all  parties  except 
the  American  Lumber  Company,  In  whose 
favor  the  trial  court  peremptorily  instrurted 
a  verd^ct  for  1,107  acres  of  the  league.  Judg- 
ment was  entered  in  favor  of  Moore  and  Bat- 
llff as  against  all  the  defendants  for  ail  the 
land  sued  for,  except  as  to  the  American 
Lumber  Company,  in  whose  favor  Judgment 
was  entered  for  1,107  acres. 

The  case  was  appealed  to  the  Court  of  Civ- 
il Appeals  by  writ  of  error,  J.  O.  Toole  and 
the  other  defendants  except  the  American 
Lumber  Company  being  plaintiffs  in  error 
in  one  writ  as  against  Moore  and  Batllff, 
and  Moore  and  Batllff  bting  plaintiffs  In  er- 
ror in  the  other  writ  as  against  the  American 
Lumber  Company.  The  Court  of  Civil  Ap- 
peals reversed  and  remanded'  the  cause  as 
between  plaintiffs  in  error,  Toole  and  oth- 
ers, and  defendants  in  error,  Moore  and  oth- 
ers, and  affirmed  the  judgment  of  the  trial 
court  as  between  Moore  and  Batllff,  plaintiffs 
in  error,  and  American  Lumber  Company,  de- 
fendant in  error. 

Writ  of  error  was  granted  by  the  Supreme 
Court  "only  on  ground  of  conflict  as  to  per- 
emptory charge  question." 

An  agreed  motion  to  dismiss  was  filed  on 
January,  28,  signed  by  counsel  for  Moore,  as 
plaintiff  in  error  and  American  Lumber  Com- 
pany, as  defendant  in  error,  respectively. 
Notice  thereof  was  given  by  the  clerk  of  the 
Supreme  Court  to  the  attorneys  of  record  of 
all  parties  to  the  suit  The  only  reply  rais- 
ing any  question  as  to  the  dismissal  of  the 
writ  was  a  letter  from  one  of  the  attorneys 
of  record  for  J.  O.  Toole,  from  which  the  fol- 
lowing Is  an  excerpt: 

"It  would  be  unfortunate  indeed  if  private 
parties  coald  control  this  case  and  prevent  the 
'JurispmdeDce  of  this  state'  from  being  bene- 
fited by  having  a  question  of  such  grave  im- 
portance in  the  opinion  of  the  Supreme  Court 
'finally  settled  for  the  benefit  of  posterity  as 
to  whether  this  John  Moore,  born  in  1830,  was 
the  original  grantee  of  this  land  and  did  not 
execute  the  deed  attested  by  Thos.  J.  Busk 
and  others  under  which  defendants  in  error 
hold,  dated  October  8,  1836.    •    •    • 

"It  is  my  intention  to  appear  on  February 


1st,  before  the  honorable  Commission  of  Ap- 
peals in  the  interest  of  a  judicial  determination 
of  'this  great  question'  which  must  finally  be 
passed  upon  by  the  Supreme  Court  itself  later 
on." 

The  cause  was  set  for  submission  by  the 
Oommlssslon  of  Appeals  the  second  time, 
after  being  passed  on  first  submission.  The 
material  subsequent  developments  in  the  case 
are  stated  In  a  letter  sent  by  us  (Section  A 
of  the  Commission)  to  the  attorneys  of  rec- 
ord of  all  the  parties  to  the  suit,  copy  of 
which  follows: 

"Application  for  writ  of  error  was  made  and 
the  writ  granted,  in  the  case  styled  M.  G. 
Moore  et  al.,  Plaintiffs  in  Error,  v.  American 
Lumber  Co.,  Defendants  in  Error,  tmd  J.  U 
Toole  et  al..  Plaintiffs  in  Error,  v.  M.  G. 
Moore  et  al.,  Defendants  in  Error.  The  appli- 
cation for  the  writ  is  signed  by  W.  H.  Ratliff 
and  K.  B.  Craig,  Dallas,  Tex.,  and  Carter, 
Walker  &  Cousins,  Center,  Tex.,  all  as  at- 
torneys for  M.  G.  Moore  et  al.  On  January  28, 
1921,  an  agreed  motion  to  dismiss  in  the  case 
of  M,  G.  Moore  v.  American  Lumber  Co.  was 
filed,  signed  by  tlie  attorneys  for  M.  G.  Moore 
et  al.,  and  also  by  F.  J.  and  C.  T.  Duff,  and  Ter- 
ry, Cavin  &  Mills,  attorneys  for  American  Lum- 
ber Company. . ,,  The  motion  states  that  all 
matters  in  the  cause  in  which  the  motion  is  filed 
had  been  adjusted  and  settied,  and  that  it  has 
been  agreed  that  the  cause  be. dismissed. 

"On  February  17,  an  affidavit  in  support  of 
the  motion  was  filed,  copy  of  which  is  inclosed 
herewith. 

"It  was  stated  in  open  court  by  W.  B.  Cou- 
sins, one  of  counsel  for  plaintiffs  in  error,  on 
the  call  of  this  case  for  submission,  that  all 
of  the  issues  in  controversy  in  the  cause  in 
which  writ  of  error  was  granted  have  been 
settled  by  the  parties;  that  the  settiement  was 
finally  consummated  by  the  American  Lumber 
Company  acquiring  all  of  the  interests  of  J.  O. 
Toole  here  in  controversy.  Mr.  John  W.  Min- 
ton,  attorney  of  record  for  Toole,  who  was  pres- 
ent at  the  time,  did  not  controvert  the  state- 
ments made. 

"The  Supreme  Court  does  not  desire  to  pass 
upon  questions  involved  if  they  are  only  moot 
questions.  Unless  the  statement  that  all  issues 
in  controversy  pending  in  the  causes  in  which 
the  application  was  granted  have  been  settied 
are  controverted  by  March  1st,  we  will  recom- 
mend to  the  Supreme  Court  that  tJie  motion  to 
dismiss  be  granted." 

[1, 2]  Ko  affidavit  has  been  filed  controvert- 
ing the  statement  that  all  matters  in  the 
cause  have  been  adjusted  and  settled,  unless 
an  affidavit  made  by  one  of  the  attorneys  of 
record  for  J.  O.  l\>ole  verifying  the  state- 
ments contained  in  a  letter  from  Itlm  (the 
attorney)  addressed  to  the  Commission  of 
Appeals,  and  a  letter  from  J.  O.  Toole  to  liia 
attorney  attached  thereto,  may  be  regarded 
as  controverting  the  matters  stated. 

Mr.  Toole  in  the  letter  to  his  attorney  dat- 
ed February  2, 1921,  says : 

"While  I  have  sold  my  interest  in  the  Moor* 
land  except  I  retained  the  mineral  right,  I  want 
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this  case  to  go  through  the  conrts  and  be  ren- 
dered for  the  good  it  will  do  others.  •  •  •  I 
do  not  want  the  case  dismissed,  but  do  not  know 
that  I  have  a  right  to  say  more." 

Independent  of  whether  defendant  in  er- 
ror, Toole,  is  in  position  to  Question  an 
agreed  motion  to  dismiss  as  between  Moore 
end  the  lumber  company,  it  seems  clear  that 
the  questions  herein  have  become  merely 
academic.  Whether  Toole  Is  entitled  to  min- 
eral rights  in  the  land  in  controversy  by  vir- 
tue of  stipulations  made  in  the  deeds  convey- 
ing the  land  subsequent  to  the  filing  of  the 
application  for  the  writ  herein  could  not  be 
determined  by  a  review  of  this  record;  nor 
would  a  dismissal  of  the  cause  by  the  Su- 
preme Court  affect  any  rights  growing  out  of 
such  subsequent  conveyances.  Furthermore, 
it  appears  that  the  Court  of  Civil  Apijeals  on 
appeal  by  Toole  reversed  and  remanded  the 
cause  to  the  trial  court  as  prayed  for  by  him. 

We  recommend  that  the  motion  to  dismiss 
at  the  cost  of  plaintiff  in  error  be  granted. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adapted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


HOUSTON  OIL  CO.  OF  TEXAS  V.  JORDAN 

et  al.    (No.  234-3418.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1,  102L) 

Adverse  possestloa  «=394— Taxes  mnst  be  paid 

before  beooning  delinquent  under  flvs-yaar 

statute  of  limitations. 

Compliance  with'  the  five-year  statnte  of 

limitations  requires  that  the  payment  of  taxes 

for  each  of  the  five  years  be  made  before  they 

have  become  delinquent  for  said  year. 

Error  to  <3ourt  of  (Tlvil  Appeals  of  Nintb 
Supreme  Judicial  District. 

Actions  by  the  Houston  Oil  C!ompany  of 
Texas  against  L.  N.  Jordan  and  others,  and 
against  John  W.  Bobbins  and  others,  con- 
soIidHted.  From  judgment  of  Court  of  Civil 
Appeals  (212  S.  W.  544),  affirming  Judgments 
of  the  district  court,  the  plaintiff  brings  er- 
ror. Affirmed  in  part,  and  reversed  in  part 
and  rendered. 

H.  O.  Head,  of  Sherman,  and  Kennerly, 
Williams,  Lee  &  Hill,  and  Fred  L.  WUliams, 
all  of  Houston,  for  plaintiff  in  error. 

K.  W.  Denman,  of  Lufkin,  for  defendants 
In  error. 

POWELL,  J.  This  is  an  action  In  trespass 
to  try  title,  Instituted  in  the  district  court 
of  San  Augustine  coimty,  Tex.,  by  the  Hous- 


Um  Oil  Oompany  of  Tskbb,  for  the  recovery 
of  25  acres  of  land  claimed  by  L.  N.  Jordan 
and  wlfe^  Laura  Jordan,  and  L.  A.  Jordan 
and  wife^  Mary  Jordan.  In  the  same  court, 
at  the  same  time,  the  same  company  was  su- 
ing John  W.  Bobbins  et  aL  for  the  recovery 
of  60  acres  of  land  in  the  same  survey.  By 
agreement  of  all  the  parties,  the  causes  were 
consolidated  and  tried  together  before  the 
court,  without  a  Jury.  Judgment  was  en- 
tered in  favor  of  the  plaintiff  in  error  for  the 
50-acre  tract,  and  in  favor  of  L.  N.  Jordan 
and  wife  for  the  25  acres.  No  conclusions  of 
law  or  findings  of  fact  were  filed  by  the  trial 
court 

Bobbins  et  aL  excepted  to  the  Judgment  as 
to  the  60-acre  tract  and  gave  notice  of  ap- 
peal. They  filed  assignments  of  error  in  the 
trial  court,  but  filed  no  brief  in  the  C!ourt  of 
Civil  Appeals.  The  latter  court,  finding  no 
fundamental  error  apparent  on  the  face  of 
the  record,  affirmed  the  Judgment  of  the  trial 
court,  awarding  the  50  acres  to  plaintiff  in 
error.    See  212  S.  W.  644. 

The  Houston  Oil  Company  of  Texas  per- 
fected its  appeal  from  the  Judgment  award- 
ing the  25  acres  to  L.  K  Jordan  and  wife 
and  filed  briefs  in  the  higher  court.  The 
Court  of  Civil  Appeals,  in  passing  upcm  that 
phase  of  the  case,  says: 

'^e  therefore  conclude  at  the  outset  that 
plaintiff  in  error  showed  a  superior  title  to  the 
25  acres  in  controversy  as  against  the  Jordans, 
and  should  have  recovered,  unless  the  Judgment 
of  the  court  should  be  sustained  upon  the  the- 
ory that  defendants  in  error  showed  title  by  lim- 
itation under  the  five  years'  statute.  After  a 
careful  consideration  of  the  record,  in  connec- 
tion with  the  plea  of  five  years'  limitation,  we 
have  conduded  that  the  evidence  was  suffident 
to  warrant  the  Judgment  in  favor  «t  the  de- 
fendants in  error  upon  that  plea." 

And,  again,  said  court  held: 

"In  the  case  last  mentioned,  it  seems  to  have 
been,  in  effect,  held  that  the  five-year  statute 
of  limitations  does  not  require,  in  order  to  ac- 
quire title  by  adverse  possession  that  taxes  be 
paid  before  they  become  delinquent,  but  onl; 
that  such  taxes  be  paid  concurrently  with  the 
possession  held  by  the  occupant,  and  before  ad- 
verse suit  to  recover  the  land.  If  these  ded- 
sioDS  announce  the  correct  rule,  then,  unques- 
tionably, the  payment  of  taxes  in  this  case  by 
the  Jordans,  and  those  with  whom  they  are  in 
privity,  was  a  sufficient  compliance  with  the 
statute,  and  entitled  defendants  in  error  to 
judgment  under  their  plea  of  limitation  of  five 
years,  the  other  elements  being  present." 

Since  the  opinion  of  the  Court  of  Civil  Ap- 
peals in  this  case  was  filed,  the  Supreme 
Court  of  Texas,  in  an  excellent  opinion  by 
Justice  Greenwood,  has  passed!  upon  this 
very  question  and  overruled  the  views  of  the 
Court  of  Civil  Appeals,  aforesaid.    See  Bak- 
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«r  ▼.  Fogle.  UO  Tex.  301,  217  S.  W.  141,  219 
S.  W.  450. 

The  case  at  bar  Is  clearly  ruled  by  the  au- 
thority Just  referred  to,  and  in  that  case  the 
Supreme  €!ourt  holds  that  compliance  with 
the  five-year  statute  of  limitations  requires 
that  the  payment  of  taxes  for  each  of  the 
five  years  be  made  before  they  have  become 
delinquent  for  said  year.  The  reasons  for 
this  rule,  so  fully  stated  by  the  Supreme 
Ck>urt,  are  sound  and  convincing. 

The  undisputed  evidence  in  this  case  shows 
that  the  taxes  were  not  so  paid  during  any 
fire-year  period  of  the  possession  of  the  land 
in  question  by  the  Jordans,  or  those  with 
whom  they  were  In  privity.  For  instance, 
the  taxes  for  the  years  IDll,  1012,  and  1013 
were  paid  on  January  4,  1915. 

The  only  proper  Judgment  in  this  case,  un- 
der the  evidence,  is  one  In  favor  of  plalntUC 
In  error  for  the  25-apre  tract. 

Therefore,  we  recommend  that  that  por- 
tion of  the  Judgments  of  the  district  court 
and  the  Court  of  Civil  Appeals  awarding  the 
50-acre  tract  to  plaintiff  in  error  be  afllrm- 
ed;  that  that  part  of  the  Judgments  of  the 
district  court  and  the  Court  of  Civil  Appeals 
awarding  the  26  acres  to  TJ.  N.  Jordan  and 
wife  be  reversed,  and  a  Judgment  here  ren- 
dered decreeing  that  tract,  also,  to  plaintiff 
In  error. 

PHTLIjIPs,  O.  J.  The  Judgment  recom- 
mraded  in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


TEMPLE  HILL  DEVELOPMENT  CO.  V. 
LINDHOLM  at  ux.    (No.  231-3410.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Appeal  and  error  «=>722(t)— Appellant  may 
eltlier  ailoiit  assignments  in  motion  for  new 
trial  or  Independent  assignments. 

An  appellant  may  adopt  either  the  assign- 
nests  of  error  set  out  in  his  motion  for  new 
trial  or  the  assignments  filed  independently  of 
those  in  the  motibn. 

2.  Appeal  and  error  «=>265(l)— On  exception 
to  Jn^lgment,  exceptions  need  not  be  taken 
to  findings  ef  court. 

Where  trial  is  before  court  without  jury 
asd  judgment  is  excepted  to,  exceptions  need 
sot  be  taken  to  the  findings  of  fact  and  condu- 
tioDs  of  law  as  a  prerequisite  to  review. 

3.  Appeal  and  error  (S=s>IOOe(l),  1114— Find- 
lags  by  court  are  not  oonoluslve  on  appeal, 
where  a  statemeBt  of  facts  appears  In  the 
record. 

Findings  of  fact  by  court  sitting  without 
jorjr  are  not  conclusive   on  appeal,   where  a 


statement  of  facts  appears  in  the  record;  and, 
where  the  Court  of  Civil  Appeals  has  not  passed 
on  their  sufficiency  to  support  the  judgment,  the 
cause  should  be  remanded  for  it  to  pass  thereon. 

Brror  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Suit  by  the  Temple  Hill  Development  Com- 
pany against  Eric  A.  Undholm  and  wife. 
Decree  for  defendants,  and  plaintiff  appealed 
to  the  Court  of  Civil  Appeals,  whldi  affirmed 
the  Judgment  (212  S.  W.  984),  and  the  plain- 
tiff brings  error.  Judgment  of  the  Court  of 
Civil  Appeals  reversed,  and  cause  remanded 
to  that  court  to  pass  upon  the  sufficiency  of 
facts. 

Wm.  O.  C!hurch  and  T.  F.  Mangum,  both 
of  San  Antonio,  for  plaintiff  In  error. 

Barrett,  Eskrldge  &  Barrett,  of  San  An- 
toaio,  and  Hood  Boone^  of  Pharr,  for  ieteui- 
ants  in  error. 

TAYLOR,  P.  J.  Plaintiff  In  error,  Temple 
Hill  Development  Company,  brought  this 
suit  against  Eric  Llndholm  and  wife,  defend- 
ants In  error,  to  recover  two  lots  in  an  addi- 
tion to  the  city  of  San  Antonio  and  to  enjoin 
defendants  in  error  from  residing  thereon. 

Plaintiff  in  error  claims  under  a  written 
contract,  the  terms  of  which  it  alleges  were 
violated  by  defendants  In  error  in  failing  to 
comply  with  certain  building  restrictions  un- 
der which  the  lotB  were  purchased. 

Trial  was  before  the  court  without  a  Jury. 
Judgment  was  rendered  in  favor  of  defend- 
ant in  error.  Motion  for  new  trial,  challeng- 
ing the  correctness  of  the  court's  findings,  and 
questioning  whether  the  facts  supported  the 
Judgment,  was  overruled.  Plaintiff  in  error 
excepted  to  the  overruling  of  the  motion,  and 
gave  notice  of  al)peal.  It  also  requested  the 
court  to  file  findings  of  fact  and  conclusions 
of  law.  The  request  was  conjplied  with,  and 
the  findings  and  conclusions  were  filed,  sub- 
sequent to  the  overruling  of  the  motion  for 
new  trial.  No  assignments  of  error  were  filed 
by  plaintiff  in  error  separate  from  those  set 
up  in  the  motion. 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment  of  the  trial  court  (212  8.  W.  984), 
without  determining  whether  the  facts  sup- 
port the  Judgment,  or  without  testing  the 
court's  findings  by  the  evidence  as  disclosed 
by  the  statement  of  facts. 

The  Court  of  CivU  Appeals,  speaking  upon 
this  point,  says: 

"There  was  no  exception  taken  and  properly 
preserved  in  the  record  or  an;  assignment  made 
chsllengiog  the  accuracy  of  the  court's  findings, 
which  appellaot  requested  to  be  filed,  and  in 
the  absence  of  such  an  assignment  we  are  not 
at  liberty  to  question  the  accuracy  thereof,  and, 
as  the  court  found  all  the  facts  against  appel- 
lant and  in  favor  of  the  appellees,  they  will 
not  be  disturbed." 
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Plaintiff  In  error  complains  of  the  eonrt's 
failure  to  consider  the  assignments  as  pre- 
sented, especially  with  respect  to  the  accu- 
racy of  the  findings  and  the  sufficiency  of  the 
facts  to  support  the  Judgment 

[1]  The  assignments  presented  In  plaintiff 
In  error's  brief  In  the  Court  of  Civil  Appeals 
are  substantially  the  same  as  those  set  up  In 
Its  motion  for  a  new  trial.  It  is  settled  that 
an  appellant  may  adopt  either  the  assign- 
ments of  error  set  out  In  his  motion,  or  the 
assignments  filed  Independently  of  those  in 
the  motion.  Barkley  et  al.  t.  Glbbs  et  aL, 
237  a.  W.  1099,  not  yet  [officially]  reported. 

[2]  It  is  also  settled  that  where  there  Is  a 
trial  before  the  court  without  a  jury  and 
the  judgment  of  the  court  Is  excepted  to,  it 
is  not  necessary  that  exceptions  be  also  tak- 
en to  the  court's  findings  of  fact  and  conclu- 
sions of  law  as  a  prerequisite  to  review,  un- 
der due  assignments  of  error.  Hess  &  Skin- 
ner Engineering  Co.  v.  Turney,  109  Tex.  208, 
203  S.  W.  59.3;  Goodman  v.  V.  S.  Peck  ft  Go, 
(dv.  App.)  192  S.  W.  785. 

[3]  The  findings  of  fact  are  not  conclusive 
on  appeal,  where,  as  in  this  case,  a  statement 
of  facts  appears  in  the  record.  Volght  y. 
Mackie,  71  Tex.  78,  8  S.  W.  623;  Lelber  t. 
Nicholson  (Com.  App.)  206  S.  W.  612. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  of  Civil  Appeals  should  be  re- 
versed, and  that  the  cause  be  remanded  to 
that  court  in  order  that  It  may  pass  upon  the 
sufficiency  of  the  facts  to  support  the  judg- 
ment; and  we  so  recommend. 

PHILLIPS,  <X  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed. 


FIRST  NAT.  BANK  OF  NAVASOTA  v. 
TODD.     (No.  222-3356.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

I.  Chattel  mortoages  «=s>l39  —  "Subteqaent 
mortoagees    in    good    faith"    against   whom 
mortgage,  unless  filed  as  required,  Is  void, 
defined. 
Under  Rev.  St  1911,  art  5655,  declaring 
that,  in  absence  of  change  of  possession  of  the 
property,  a   chattel   mortgage,  unless   filed   in 
the  county  where  the  property  is  situated  or 
the  mortgagor  resides,  shall  be  void'  as  against 
"subsequent  mortgagees  in  good  faith,"  a  mort- 
gagee must  have  advanced  a  consideration  for 
the  mortgage  and  had  no  notice  of  the  unre- 
corded  lien,   in   order  to   be    a   mortgagee   in 
good  faith. 


2.  Chattel  mortgages  «=>I57(2)  _  Holder  of 
prior  unfiled  mortgage  claiming  Miperiority 
held  to  have  burden  of  proof  so  to  good 
faith  of  aubsequent  mertoagoo. 

Where  intervener  in  chattel  mortgage  f  ore- 
dosnre  asserted,  as  ground  for  giving  prefer- 
ence to  his  unfiled  prior  mortgage,  that  there 
was  no  consideration  for  plaintiS's  mortgage 
and  that  plaintiff  took  it  with  notice  of  his  lien, 
and  plaintiff  did  not  allege  that  it  had  advanc- 
ed a  valuable  consideration  or  was  without  no- 
tice of  intervener's  mortgage,  but  was  content 
to  rely  on  intervener's  failnre  to  prove  his 
case,  intervener  had  the  burden  of  proving  bis 
allegations;  the  fact  that  proof  of  a  negative 
allegation  was  required  not  changing  the  mle 
with  reference  to  burden  of  proof. 

3.  Appeal  and  error  <s=3882(  12)— Error  la  plac- 
ing burden  of  proof  held  not  Invited. 

Error  of  instruction  in  placing  the  burden 
of  proof  on  plaintiff,  over  his  objection,  is  not 
invited,  though  plaintiff  claimed  and  'was  al- 
lowed the  opening  and  concluding  argnment  to 
which  under  Rev.  St  1911,  art  1953,  the  part? 
having  the  burden  of  proof  is  entitled. 

4.  Chattel  mortgages  €=3l39  —  Extension  of 
note  sufflcient  consideration  as  against  prior 
unfiled  mortgage. 

If  the  consideration,  or  part  thereof,  for  a 
diattel  mortgage,  was  the  extension  of  the  note 
secured,  there  is  a  sutBdent  consideratian  to 
entitle  the  mortgagee  to  protection,  under 
Rev.  St  1911,  art.  5655,  as  a  subsequent  mort- 
gagee in  good  faith,  as  against  a  prior  unfiled 
mortgage. 

Error  to  CJourt  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  the  First  National  Bank  of  Na- 
vasota  against  R.  A.  Barker.  Judgment  for 
intervener,  J.  S.  Todd,  was  affirmed  by  the 
Court  of  CivU  Appeals  (212  S.  W.  21&),  «nd 
plaintiff  brings  error.  Reversed  and  re- 
manded for  new  trial. 

Lewis  &  Dean,  of  Navasota,  for  plaintiff  hi 
error. 

I.  W.  Stephens,  of  Fort  Worth,  and  T.  P. 
Bufilngton,  of  Anderson,  for  defendant  in  ft- 
ror. 

SPENCER,  J.  Plaintiff,  First  National 
Bank  of  Navasota,  instituted  this  suit  to  re- 
cover of  R.  A.  Barker  upon  two  notes  execut- 
ed by  the  latter,  one  upon  January  20,  1916, 
for  the  sum  of  15,416.20  payable  to  tbe  bank, 
the  other  executed  December  1,  A.  D.  1915, 
payable  to  A.  P.  Terrell  In  the  sum  of  ^441.80, 
which  note  had  been  transferred  to  the  bank; 
and  to  foreclose  a  chattel  mortgage  lien  ex- 
ecuted by  Barker  on  January  20,  1916,  to  se- 
cure the  payment  of  these  notes. 

J.  S.  Todd  intervened,  daiming  as  assignee 
of  Evans  Snyder  Buell  Company,  asserting  a 
prior  and  superior  lien  to  the  chattels  cov- 
ered by  the  mortgage;  contending  that  the 
bank's  lien  was  inferior  to  the  chattel  mort- 
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sage  lien  which  had"been  transferred  to  him, 
because  taken  to  secure  a  pre-existing  debt 
M^ittiotit  haying  advanced  any  new  considera- 
tion, and  with  notice  by  the  bank  of  the  su- 
perior and  equitable  right  of  Evans  Snyder 
Snell  Company  nnder  the  mortgage. 

Plaintiff  held  the  note  of  Barker  for  the 
sum  of  $6,949.30,  dated  Angust  20,  1915,  and 
due  on  November  1,  1915,  secured  by  chattel 
mortgage  executed  by  Barker  upon  the  same 
date  on  120  steers  branded  "AB"  on  the  left 
slioulder — and  other  live  stock  not  necessary 
to  enumerate — ^located  in  Brazos  county, 
Xex.,  v^here  the  mortgage  recited  that  the  de- 
fendant resided.  This  mortgage  wtL^  duly 
filed  In  the  ofDce  of  the  county  clerk  on  Au- 
Sust  20,  1915. 

Plaintiff  Introduced  in  evidence  the  mort- 
gage of  January  20,  1916,  deecribing  165 
steers  branded  "AB"  on  the  left  side,  and 
other  cattle^  located  in  Brazos  county,  Tex. 
The  mortgage  recites  that  It  Is  given  in  re- 
newal and  continuation  of  the  original  one, 
and  that  61  head  of  steers  described  In  the 
mortgage  of  August  20,  1915,  having  been 
sold,  as  well  as  some  mules  and  horses  de- 
scribed therein,  that  the  renewal  mortgage 
-was  taken  to  include  additional  live  stock  to 
take  the  place  of  that  sold  and  traded.  This 
mortgage  was  filed  and  registered  in  the 
office  of  the  clerk  of  the  county  court  of  Bra- 
zos county,  Tex.,  at  2:45  p.  m.  on  January  21, 

A.  ID.  1916. 

Intervener  introduced  In  evidence  the  fol- 
lowing instruments:  (1)  Mortgage  executed 
by  R.  A.  Barker,  dated  January  5,  1916,  de- 
scribing 120  head  of  steers  branded  "B"  on 
left  thigh.  The  mortgage  recites  that  the  cat- 
tle are  located  in  Grimes  county,  Tex.;  that 
R,  A.  Barker  is  a  resident  of  said  county; 
and  that  the  mortgage  is  given  to  secure  the 
payment  of  a  note  dated  January  5,  1916,  by 

B.  A  Barker  and  J.  A.  Barker  in  the  prin- 
cipal sum  of  $3,614.31.  This  mortgage  was 
flled  in  the  office  of  the  clerk  of  the  county 
court  of  Grimes  county  on  the  8th  day  of 
January,  1916.  (2)  Mortgage  dated  January 
21,  1916,  executed  by  R.  A  Barker,  describ- 
ing 80  head  of  steers  branded  "B"  on  left 
thigh.  The  mortgage  recites  that  Barker  is 
a  resident  of  Grimes  county,  Tex.;  that  the 
cattle  are  located  in  Brazos  county,  Tex.; 
and  that  it  is  given  to  secure  the  payment 
of  one  note  for  the  sum  of  $2,304.54,  execut- 
ed by  R.  A.  Barker  and  J.  S.  Barker,  dated 
January  8,  1916.  This  mortgage  was  filed 
in  the  office  of  the  county  clerk  of  Grimes 
county  on  January  21,  1916.  (3)  Mortgage 
executed  by  K.  A.  Barker  on  February  5, 
1916,  describing  200  head  of  steers  branded 
"AB"  behind  the  left  shoulder.  The  mort- 
gage recites  that  R.  A.  Barker  Is  a  resident 
of  Brazos  county,  Tex.;  that  the  cattle  are 
located  in  said  county;  and  that  it  is  given 
In  lieu  of  the  two  previous  mortgages,  but 
with  no  intention  of  Impairing  or  in  any  wise 
affecting  the  same.    This  mortgage  was  filed 


in  the  office  of  the  county  clerk  of  Brazos 
county,  Tex.,  on  February  6,  1916. 

Intervener  alleged  that  the  Bvans  Snyder 
Buell  Company  had  advanced  the  money  and 
purchased  the  cattle  described  in  the  mort- 
gage for  Barker,  and  that  the  cattlef  were 
at  that  time  unbranded ;  that  Barker  agreed 
to  brand  them  "B"  on  the  left  thigh,  but  in 
fraud  of  the  mortgagee's  rights,  he  branded 
them  "AB"  on  the  left  side  behind  the  shoul- 
der; that  Barker  had  falsely  stated  in  the 
first  two  mortgages  that  he  was  a  resident 
of  Grimes  county,  Tex.,  and  that  the  cattle 
were  located  there,  when  In  fact  he  was  a 
resident  of  Brazos  county,  Tex.,  and  the  cat- 
tle located  in  that  county,  and  that  because 
of  these  misrepresentations  the  Evans  Syn- 
der  Buell  Company  was  deceived  and  Induced 
to  register  the  mortgages  in  Grimes  county, 
and  that  upon  discovery  of  the  true  facts  as 
to  the  brand,  and  of  the  residence  of  Barker, 
and  the  location  of  the  cattle,  the  mortgage 
of  February  5,  1916,  was  taken  to  protect  the 
mortgagee  against  the  wrong  prepetrated. 

The  Jury  found  in  answer  to  special  is- 
sues submitted  to  it  that  the  steers  described 
In  plaintiff's  mortgage  of  January  20,  1916, 
were  the  same  steers  as  those  described  in 
the  mortgage  given  Evans  Snyder  Buell  Com- 
pany, January  5,  1916;  that  at  the  time 
plaintiff  took  its  mortgage  It  did  not  know 
that  the  cattle  described  therein  were  the 
same  cattle  as  those  described  in  the  mort- 
gage of  January  5,  1916;  that  the  plaintliZ 
at  the  time  of  the  taking  of  the  mortgage  did 
not  part  with  anything  of  value  in  consider- 
ation for  the  giving  of  the  mortgage  by  R.  A 
Barker. 

The  district  court  rendered  judgment  in  fa- 
vor of  plaintiff  for  the  amount  of  the  notes 
and  for  a  foreclosure  of  its  mortgage  lien; 
subject,  however,  to  the  lien  of  intervener 
and  in  favor  of  intervener  for  the  amount  of 
the  notes  and  foreclosure  of  the  mortgi^ 
lien,  declaring  the  same  superior  to  the  mort- 
gage lien  of  plaintiff.  Upon  appeal,  the 
Court  of  Civil  Appeals  affirmed  the  judg- 
ment   212  S.  W.  219. 

[1]  The  mortgages  of  January  5,  1916,  and 
January  8,  1916,  respectively,  to  the  Evans 
Snyder  Buell  Company  not  having  been  filed 
in  the  county  where  the  undisputed  evidence 
shows  the  cattle  were  located,  nor  in  the 
county  of  mortgagor's  residence,  were  abso- 
lutely void  as  against  subsequent  mortgagees 
or  lien  holders  in  good  faith.  Article  5655, 
Revised  Civil  Statutes  19U. 

Under  the  term  "subsequent  mortgagees  in 
good  faith"  mentioned  In  the  article  is  meant 
that  the  party  claiming  as  such  advanced  a 
consideration  for  the  taking  of  the  mortgage 
and  that  he  had  no  notice  of  the  unrecorded 
lien.  Bowen  v.  Wagon  Works,  91  Tex.  385, 
43  S.  W.  872. 

[2]  The  court  in  submitting  the  case 
charged  the  jury  as  follows: 
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"In  this  case,  the  bnrden  of  proof  ia  on  the 
plaintiff  to  prove  its  case  by  a  preponderance 
of  the  evidence,  and  by  a  preponderance  of 
the  evidence  is  meant  the  evidence  of  greater 
weight  and  probable  degree  of  truth.  Now, 
bearing  in  mind  the  foregoing,  yon  are  inBtraetr 
ed  to  decide  the  following  spedal  Issuee: 

"Special  Issue  No.  1.  At  the  time  the  plain- 
tiff tooli  its  mortgage  of  date  January  20,  191(}, 
on  the  cattle  described  in  said  mortgage,  you 
will  find  whether  or  not,  as  a  consideration  or 
part  consideration  for  said  mortgage,  the  said 
plaintiff,  at  the  time  of  the  taking  thereof, 
parted  with  anything  of  value  in  consideration 
for  the  giving  of  said  mortgage  by  the  defend- 
ant, B.  A.  Barker." 

To  which  the  Jury  returned  a  negative  an- 
swer.' 

It  Is  a  well-established  general  rule  of  the 
law  of  evidence  that  the  burden  of  proof  of 
any  particular  Issue  Is  upon  the  party  who 
asserts  and  relies  upon  It,  unless  expressly 
assumed  by  the  other  party  with  whom  the 
issue  Is  Joined.  The  intervener  In  this  case 
asserts  that  the  plaintiff  acquired  its  lien 
with  notice  of  superior  lien  and  equitable 
right  of  Evans  Snyder  Buell  Company,  and 
that  no  consideration  other  than  the  securing 
of  a  pre-existing  debt  was  advanced  by  the 
bank  for  the  taking  of  the  mortgage. 

Having  asserted  and  relied  upon  these  Is- 
sues to  defeat  the  rights  of  plaintiff  accruing 
under  Its  duly  filed-  chattel  mortgage  which, 
upon  its  face.  Imports  a  consideration,  the 
burden  of  proof  was  upon  Intervener  to  es- 
tablish facts  supporting  such  Issue  or  issues. 
The  fact  that,  to  establish  the  superiority  of 
intervener's  Hen,  required  proof  of  a  material 
negative  allegation — ^tbat  there  was  no  con- 
sideration advanced  by  plaintiff  for  the  tak- 
ing of  the  mortgage— did  not  change  the  rule 
with  reference  to  the  burden  of  proof.  It 
will  be  observed  that  plaintiff  made  no  al- 
legation charging  that  it  advanced  a  valu- 
able consideration  for  the  taking  of  the  mort- 
gage, or  that  it  was  without  notice  of  the 
unrecorded  mortgage  of  the  intervener,  but 
was  content  to  rely  upon  intervener's  failure 
to  prove  his  case.  In  this  respect,  the  re- 
marks of  the  Supreme  Court  In  Boswell  et  al. 
v.  Panhall,  107  Tex.  43S,  180  S.  W.  5M,  are 
applicable.  In  that  case  the  plaintiff's  right 
to  recover  the  land  for  which  he  sued  de- 
pended upon  proof  of  notice  to  a  subsequent 
purchaser  that  the  conveyance  by  plaintiff 
was  obtained  by  fraud,  and  that  the  subse- 
quent purchaser  had  notice  thereof.  The  de- 
fendant Boswell  especially  pleaded  want  of 
notice  and  the  payment  of  a  valuable  consid- 
eration.   The  court  said : 

"The  court's  charge  has  direct  application  to 
this  special  defense,  and  as  applied  thereto 
is  a  correct  charge;  Barrow  voluntarily  made 
and  relied  upon  this  defense,  and  assumed  the 
burden  to  prove  it  by  a  preponderance  of  the 
evidence.  He  need  not  have  done  so;  he  could 
have  relied  entirely  on  the  failure  of  the  plain- 
tiff, Pannell,  to  prove  his  case,  standing  upon 
his  bare  demal  of  the  plaintiff's  allegations  of 


fraud  and  notice  of  fraud,  and  confined  his  de- 
fense to  evidence  rebutting  the  plaintiff's  case. 
But  Barrow  did  not  aee  proper  to  go  to  trial 
upon  pleadings  which  would  not  require  the 
court  to  charge  any  defense  to  the  Jury  except 
the  defense  that  if  the  plaintiff,  Pannell,  had 
failed  to  establi^  his  case  by  a  preponderance 
of  evidence,  to  return  a  verdict  for  him." 

Intervener  seems  to  have  recognized  that 
the  burden  of  proof  was  upon  him,  with  ref- 
erence to  the  establishment  of  the  material 
allegations  of  his  petition,  as  he  called  the 
vice  president  of  the  bank  as  a  witness  be- 
fore resting  his  case,  and  examined  lilm  con- 
cerning the  transaction. 

By  analogy,  the  rule  announced  by  tbe  Sa- 
•preme  Court  in  McAlpine  v.  Burnett,  23  Tex. 
650,  is  applicable  here  and  decisive  of  the 
question  Involved.  In  that  case,  the  plaintiff 
sought  to  foreclose  a  vendor's  Hen  as  against 
subsequent  vendees;  there  being  no  recita- 
tion In  the  deeds  under  which  they  held  cal- 
culated to  give  them  notice  of  the  lien. 
Judge  Boberts  for  the  court  said: 

"The  question  then  is,  must  the  last  rendee^ 
Hamlett  and  Perry,  assume  the  burden  of  proof, 
and  allege  and  prove,  that  they  are  bona  fide 
purchasers  for  a  valuable  consideration,  paid 
before  notice  of  the  lien;  or,  must  McAlpine 
&  Company,  to  follow  their  lien,  allege  and 
prove,  that  they  had  notice,  or  had  not  paid 
a  valuable  consideration  for  the  lot.  We  are 
of  opinion,  that  the  burden  rests  upon  the  par- 
ty claiming  the  lien.  They  are  seeking  to  set 
up  and  enforce  a  tacit  equity  against  persons 
standing  on  a  legal  title,  complete  and  fair  on 
its  face;  and  therefore  they  must  assert  and 
establish  the  facts  which  constitute  their 
equity." 

It  is  our  conclusion,  therefore,  that  the 
court  erred  in  charging  the  Jury  that  the 
burden  of  proof  was  upon  the  plaintiff  in  this 
case. 

We  found  in  our  research  that  the  dedsloa 
by  the  Court  of  Civil  Appeals  for  the  Sixth 
District  in  Maloney  ▼.  Greenwood  et  al.,  1S6 
S.  W.  228,  is  not  In  accord  with  the  condusioa 
we  have  reached. 

[3]  The  contention  that  plaintiff's  counsel 
^vlted  the  error  by  demanding  tbe  opening 
and  concluding  argument  is  tmtenable> 
Plaintiff's  counsel  objected  without  avail  to 
the  court's  action  in  Instructing  the  jury 
that  the  burden  of  proof  was  upon  it  Hav- 
ing placed  the  burden  of  proof  upon  plaintiff, 
the  court  was  no  doubt  actuated  In  aliowing 
it  the  opening  and  concluding  argument  be- 
cause of  statutory  provision,  as  well  as  tbe 
recognized  rule  of  law,  that  the  party  on 
whom  the  burden  of  proof  rests  is  entitled  to 
open  and  conclude  the  argument.  Article 
1953,  Kevlsed  Civil  Statute  1911.  This  ac- 
tion alone,  we  think,  prompted  the  court's 
ruling  with  reference  to  the  order  of  argu- 
ment. 

[4]  Intervener  ccmtends  that  the  ccmsldera- 
tion  by  plaintiff  was  a  pre-existing  debt,  and 
that  therefore  this  does  not  constitute  a  new 
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consideration.  If  the  consideration,  or  a  part 
of  the  consideration,  for  the  mortgage  of 
January  20,  1916,  was  the  extension  of  the 
note,  then  there  Is  a  saffident  consideration 
to  entitle  the  plaintiff  bank  to  protection  as 
a  subsequent  mortgagee  In  good  faith.  This, 
however,  is  a  question  of  fact  for  the  Jury. 
under  appropriate  instructions,  to  determine. 
Ingenbnett  v.  Hunt  et  al.,  15  T^.  CIt.  App. 
248,  39  S.  W.  310,  writ  of  error  denied,  93 
Tex.  710,  42  8.  W.  xvl. 

"We  recommend,  therefore,  that  the  Judg- 
ments of  the  district  court  and  court  of  Civil 
Appeals  be  reversed  and  remanded  to  the  dis- 
trict court  for  a  new  trial. 

PHIIJJ[PS,  d  J.  The  Judgment  recom- 
mended In  the  report  of  the  Gommlsslon  of 
Ai>i>eals  Is  adopted,  and  wUl  be  Altered  as  the 
Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  appeals  on  the  question  discussed  in  Its 
opinion. 


SHAW  St  al.  V.  FIRST  STATE  BANK  OP 

ABILENE.     (No.  237-3423.)« 

(Commission  of  Appeals  of  Toxas,  Section  A. 
June  1,  1921.) 

I.  Vendor  and  purchaser  $=>274( I)— Delivery 
of  vendor's  lien  note  to  representative,  to- 
gether with  the  release,  held  not  negligence  on 
the  part  of  the  holder. 
Where  plaintiff  holding  a  vendor's  lien  note 
against  defendant  sent  a  release  to  the  repre- 
sentative of  a  loan  eompany  to  take  up  the  note 
In  making  a  loan  on  the  land  to  the  amount  of 
the  difference  between  the  purchase  price  of  a 
part  thereof  sold  to  a  third  party  and  the  in- 
debtedness to  plaintiff,  and  the  representative 
procured  checks  both  from  the  third  party  and 
from  defendant,  but  misappropriated  them,  a 
judgment  for  defendant  cannot  be  sustained  on 
the  ground  that  plaintiff's  negligence  in  deliver- 
ing the  release  was  the  proximate  cause  of  the 
injury  to  defendant,  where  the  representative 
did  not  use  it  to  obtain  defendant's  check,  which 
was  given  solely  because  the  third  party's  at- 
torney approved  the  transaction. 

2.  Bills  and  notes  <8=3452(  I )— Failure  of  cr«d« 
Itor  to  notify  debtor  that  debt  had  not  been 
paid  not  negligence. 
Failure  of  creditor  bank  to  notify  its  debtor 
that  a  note  had  not  been  paid  until  after  the 
death  of  one  to  whom  the  debtor  had  intrusted 
funds  for  its  payment  and  who  had  misappro- 
priated them,   held  not  actionable  negligence 
available  as  a  defense  In  an  action  on  the  note. 

8.  Principal  and  agent  $=970 — Same  person  may 
be  appointed  agent  for  collection  and  payment 
by  dtffersnt  parties. 
Where  a  loan  was  made  to  take  up  a  ven- 
dor's lien    note,   and   the   owner   appointed   a 
representative  of  the  loan  company   to  make 
payment,  the  holder  of  the  note  may  appoint 


same  person  as  Its  agent  to  receive  payment; 
the  interests  not  being  adverse. 

4.  Principal  and  agent  «=o92(2)— Payment  ef 
note  Is  complete  when  funds  have  reached 
hands  of  agent  authorized  to  receive  it. 

The  payment  of  a  note  or  other  obligation 
Is  complete  when  money  intended  for  its  pay- 
ment or  discharge  has  reached  the  hands  of  an 
agent  authorized  to  receive  it. 

5.  Principal  and  agent  «=3l24(3) —Whether 
representative  of  loan  company  was  agent  of 
holder  of  vendor's  lien  note  authorized  to  re- 
ceive payment  of  the  note  held  for  the  Jury. 

Where  a  landowner,  who  desired  to  take 
up  vendor's  lien  note  to  free  a  portion  of  the 
property  from  the  lien,  appointed  the  agent  of 
a  loan  company  to  make  payment  and  the  holder 
of  the  vendor's  lien  sent  the  note  accompanied 
by  a  release  to  the  agent,  who  misappropriated 
the  funds,  the  question,  In  an  action  by  the 
holder  of  the  note,  whether  such  agent  was 
agent  of  the  bolder  authorized  to  receive  pay- 
ment of  the  note,  held,  under  the  evidence,  for 
the  jury. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  the  First  State  Bank  of  AbQene 
against  C.  M.  Shaw  and  wife  and  A.  H. 
lEUchardson.  Judgment  for  defendants  was 
by  the  Court  of  Civil  Appeals  affirmed  as  to 
defendant  Richardson,  and  reversed  and 
rendered  as  to  defendants  Shaw  and  wife 
(214  S.  W.  442),  and  the  latter  defendants 
bring  error.  Judgments  of  the  Court  of 
Civil  Apiteals  and  the  district  court  reversed 
and  remanded  as  to  plaintiffa  in  error  Shaw 
for  determiasitlon  of  an  issue;  otherwise  af- 
firmed. 

Harrison  &  Oivln,  of  Eastland,  and  Wright 
&  Harris,  of  San  Angelo,  for  pialntUfs  in 
error. 

D.  M.  Oldham,  Jr.,  of  Abilene,  Blanks, 
Collins  ft  Jackson,  of  San  Angelo,  and  W.  D. 
Oirand,  of  Abilene,  for  defendant  In  error. 

SPENCER,  J.  Defendant  in  error.  First 
State  Bank  of  Abilene,  Tex.,  Instituted  this 
suit  to  recover  of  C.  M.  Shaw  and  wlfte, 
I/nura  M.  Shaw,  plaintiffs  In  error,  upon  a 
vendor's  lien  note  executed  by  them  for  the 
sum  of  $2,900,  and  to  foreclose  the  Hen  upon 
the  lands  described  In  the  note. 

The  facts,  necessary  to  a  determination  of 
the  question  presented,  are:  That  plaintiffs 
in  error  owned  a  257-acre  tract  of  land, 
against  which  two  vendor's  lien  notes  were 
outstanding,  the  one  in  suit  and  another  for 
the  sum  of  $4,100.  A.  H.  Richardson  had 
agreed  to  purchase,  and  subsequently  did 
purchase,  63  acres  out  of  this  tract.  It  was 
desired  to  release  the  68  acres  from  the  lien. 
O.  R.  Miller,  an  attorney  of  Brownwood,  rep- 
resented.  Richardson  in  the  transaction.  To 
release  the  63  acres,  it  was  necessary  to  pay 
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both  notes.  The  proceeds  to  be  derived  from 
the  63  acres  beli^;  insufiadent  for  this  pur- 
pose, an  additional  amount  was  contracted  for 
with  a  Fort  Worth  Loan  CJompany.  B.  BJ. 
Hurlbut  represented  the  loan  company  In 
making  the  loan. 

Defendant  in  error,  the  holder  of  the  note 
in  suit,  upon,  request  of  Hurlbut,  sent  it,'  ac- 
companied by  a  release,  to  the  Brownwood 
National  Bank,  with  instructions  to  notify 
Hurlbut  that  it  was  there. 

Miller  Inspected  the  note  and  release,  and, 
having  made  certain  objections  to  the  latter, 
it  was,  at  the  request  of  Hurlbut,  returned  to 
defendant  in  error  bank  for  correction. 
After  having  made  certain  corrections,  the 
bank  returned  it  direct  to  Hurlbut  Hurlbut 
presented  the  corrected  release  to  Miller, 
falsely  stating  to  him  that  he  had  paid  the 
note,  but  that  the  loan  company  had  demand- 
ed the  original  note  before  It  would  close  the 
loan,  and  that  he  had  sent  It  to  that  company. 

Relying  upon  these  representations.  Miller 
procured  a  check  for  the  amount  of  the  pur- 
chase price  of  the  63  acres  from  his  client, 
Richardson,  payable  to  Shaw  and  wife,  or 
bearer,  and  delivered  it  to  Hurlbut  The 
latter  presented  this  check  and  another  one 
from  the  loan  company,  to  Shaw  and  wife. 
Who  indorsed  and  returned  them  to  Hurlbut. 
Hurlbut  did  not  Inform  plaintifTs  in  error 
that  he  held  the  release,  or  that  he  had  paid 
the  note,  but  advised  them  that  he  would  pay 
the  note.    The  note  was  in  fact  never  paid. 

Richardson  was  made  a  party  defendant, 
but  judgment  rendered  in  his  favor,  which 
was  affirmed  by  the  court  of  Civil  Appeals, 
not  having  been  appealed  from,  further  men- 
tion of  the  issue  made  between  him  and  the 
bank  is  unnecessary. 

In  addition  to  the  general  denial,  plalntUfs 
in  error  specially  pleaded:  (1)  Payment  of 
the  note  to  B.  E.  Hurlbut,  a  duly  authorized 
agent  of  the  bank;  (2)  that  the  bank  having 
furnished  Hurlbut  with  a  release  reciting  the 
payment  of  the  note,  it  thereby  clothed  him 
with  authority  to  collect  the  note,  and.  Hurl- 
hut  having  Induced  them  to  pay  him  the 
amount  of  the  note,  the  bank  is  estopped  to 
deny  payment;  and  (3)  that  the  bank  negli- 
gently failed  to  notify  them  until  after  Hurl- 
bat's  death  of  the  nonpayment  of  the  note,  and 
but  for  which  negligence  they  could  and 
would  have  Induced  Hurlbut  to  replace  the 
money. 

The  jury  found  that  the  bank  was  negligent 
in  sending  the  release  to  Hurlbut;  that  it  was 
negligent  in  failing  to  notify  Shaw  prior  to 
May  16  of  the  nonpayment  of  the  note ;  that  if 
Shaw  had  been  notified  prior  to  Hurlbut's 
death  of  the  nonpayment  of  the  note,  he  could 
and  would  have  induced  Hurlbut  to  replace 
the  amount  owing  upon  the  note  at  the  time 
it  sbonid  have  been  paid. 

The  court  found,  which  findings  were  in- 
corporated in  the  judgment  that  Shaw,  by 


his  acts,  made  Hurlbut  his  and  his  'wife's 
agent  for  the  purpose  of  paying  the  note ;  (2) 
that  Hurlbut  made  no  false  representatiom 
at  the  time  the  checks  were  delivered  by  bim 
to  the  Shaws;  (3)  that  Hurlbut  casbed  the 
checks  and  misappropriated  the  funds;  and 
(4)  that  but  for  the  conversion  of  the  funds 
by  Hurlbut,  as  the  result  of  the  bank's  Dili- 
gence, no  injury  would  have  resulted  to  de- 
fendants in  error. 

The  trial  court  rendered  Judgment  In  favor 
of  plaintiffs  in  error,  denying  recovery  ot  the 
note  and  a  foreclosure  of  the  lien.  The 
Court  of  Civil  Appeals,  however,  reversed 
and  rendered  the  judgment  in  favor  of  de- 
fendant la  error.    214  S.  W.  442. 

The  honorable  Court  of  CSvil  Ampeals  held 
that  the  act  of  the  bank  in  delivering  tbe  re- 
lease to  Hurlbut  was  not  the  direct  and  prox- 
imate cause  of  any  injury  to  plaintiCts  in 
error;  (2)  that  the  failure  of  the  bank  to 
notify  Shaw,  prior  to  Hurlbut's  death,  ot  the 
nonpayment  of  the  note  was  not  actionable 
negligence  upon  which  defendants  in  mtot 
could  predicate  a  defense;  and  (3)  that  the 
finding  of  the  trial  court  that  Hurlbut  was 
the  agent  of  plaintiffs  in  error  to  pay  the  note 
was  Inconsistent  with  the  presumptive  or  im- 
plied finding  that  the  checks  were  delivered 
to  Hurlbut  as  the  agent  of  the  bank. 

[1,2]  The  holding  of  the  honorable  Court 
of  Civil  Appeals  upon  the  first  two  proposi- 
tions is,  in  our  opinion,  undoubtedly  correct 
Shaw  does  not  claim  to  have  been  misled  by 
anything  that  Hurlbut  stated  to  him.  He 
simply  trusted  him  to  cash  the  check  and  pay 
the  note.  Shaw  did  not  know  of  the  exist- 
ence of  the  release  until  after  the  death  of 
Hurlbut  He  placed  no  reliance  upon  its 
execution  or  existence.  The  only  ^ect 
of  Intrusting  the  release  to  ^urlbnt  was 
that  it  made  it  possible  for  him  to  get  pos- 
session of  the  checks,  and  this  possessicsi, 
coupled  with  the  duty  to  deliver  them  to 
plaintiffs  in  error,  placed  him  in  a  position 
which  invited  his  appointment  by  plain- 
tiffs in  error,  as  agent  to  pay  -the  note. 
Under  the  facts  found,  there  is,  we  think, 
no  estoppel  in  the  case. 

[3]  With  reference  to  the  third  conclusion 
— that  the  finding  of  the  trial  court  that 
Hurlbut  was  the  agent  of  plaintiffs  In  error 
to  pay  the  note  was  inconsistent  with  the 
theory  that  Hurlbut  was  the  agent  of  the 
bank  to  collect  the  note — we  think  that  the 
honorable  Court  of  ClvU  Appeals  erred. 

The  interests  of  plaintiffs  In  error  in  pay- 
ing the  note  and  that  of  the  bank  in  receiving 
payment  thereof  were  not  necessarily  ad- 
verse. No  reason  is  perceived  why  one,  an 
agent  to  pay  a  note,  may  not  also  be  the  agent 
of  the  holder  to  collect  it  or  to  receive  the 
payment  thereof.  The  fact  that  the  agencj 
to  collect  or  receive  payment  of  a  stipulated 
demand  and  the  agency  to  pay  the  same 
merge  in  one  person  violates  no  rule  or  pria- 
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clple  of  law,  and  the  same  person  may  act  as 
agent  for  payee  and  payor  In  the  transaction 
unless  their  Interests  are  adverse. 

[4,  S]  It  is  a  weU-establlsbed  rale  that  tbe 
payment  of  a  note  or  other  obligation  is  com- 
plete when  money  intended  for  its  payment  or 
discharge  has  reached  the  bands  of  an  agent 
authorized  to  receive  it  Golden  v.  O'Connell, 
76  "W.  Va.  282,  85  S.  B.  533,  2  A,  L.  E.  460. 
If,  therefore,  Hurlbut  was  in  fact  the  au- 
thorized agent  appointed  by  the  bank  to  col- 
lect the  note  or  receive  payment  thereof,  pay- 
ment to  him  of  money  intended  to  discbarge 
It  would  operate  as  a  payment  of  the  same, 
notwithstanding  be  may  have  been  the  agent 
of  plaintiffs  in  error  to  pay  it  The  question 
of  his  agency  to  collect  the  note  or  receive 
payment  thereof  is,  of  course,  one  of  fact,  to 
be  determined  by  the  court  or  jury. 

We  recommend  that  the  judgments  of  the 
Court  of  Civil  Appeals  and  the  district  court 
be  reversed  and  remanded  as  to  plaintiffs  in 
error  Shaw  for  a  determination  of  this  issue, 
and  that  otherwise  it  l>e  affirmed. 

PHILLIPS,  0.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  tbe 
judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  tbe  questions  discussed  in  Its 
opinion. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  V. 
MERCHANT  et  al.    (No.  229-3406.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  1,  1021.) 

1.  Railroads  ®=3348(8)— Driver  of  auto  straek 
held  not  oonclusively  shown  to  hav*  sees 
train  la  time. 

Evidence  in  action  for  collision  of  train  with 
auto  truck  held  not  to  conclusively  show  that 
the  driver  saw  the  train  in  time  to  stop  before 
going  on  the  crossing,  and  so  was  guilty  of 
contribntory  negligence. 

2.  Railroads  «=s34e  (5)— Burden  of  showing 
eontrlbutory  negligence  on  defendant. 

The  law  presumes  that  one  killed  at  a  rail- 
road crossing  was  doing  whatever  was  rea- 
sonably necessary  for  his  own  safety,  bo  the 
company  sued  for  his  death  must  prove  he  was 
not,  to  relieve  itself  of  the  consequences  of  its 
failure  to  give  the  crossing  signal. 

3.  RaRroads  ®s>348(6)— Jury  may  consider 
evidence  most  favorable  to  plaintiff. 

On  the  issue  of  contributory  negligence  of 
deceased,  tbe  jury  had  the  right  to  consider 
the  evidence  most  favorable  for  plaintiff  from 
tbe  position  of  deceased  just  before  and  at  the 
moment  of  the  collision,  rejecting  all  evidence 
most  favorable  to  defendant 
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4.  Railroads  €=»350(  16)— Failure  to  look  and 
listen  not  oondnslve  of  oontributory  negIN 
ganco. 

Whether  one  kOIed  at  a  railroi^d  crossing 
was  guilty  of  contributory  negligence  is  an  is- 
sne  of  fact  under  all  the  drcnmstances,  not 
foreclosed  necessarily  by  establialiing  tliat  lie 
did  not  look  or  Usten. 

5.  Trial  <s=9240— Charge  on  ordinary  care  of 
deceased  held  argumentative. 

Charge  that  "no  one  is  required  to  antici- 
pate that  another  wiU  fail  to  obey  the  law,  and 
you  are  therefore  charged  that  in  passing  on 
tbe  issne"  whether  deceased  "exercised  ordi- 
nary care  in  approaching  the  crossing,  he  had 
the  right  to  expect  that  defendant's"  trainmen 
would  give  the  required  crossing  signals,  is  ar- 
gumentative. 

6.  Appeal  and  error  «=9l064(l)— Argumenta< 
tive  charge  on  ordinary  care  of  deceased  held 
prejudicial. 

It  is  misleading  in  a  crossing  accident  case, 
in  which  there  are  sharply  contested  issues  of 
negligence  and  contributory  negligence,  rela- 
tive to  whether  signals  were  given  and  as  to 
whether  one  of  ordinary  prudence  in  the  posi- 
tion of  deceased  would  have  stopped  his  truck 
before  going  on  the  crossing,  to  give  the  ar- 
gumentative charge  that  "no  one  is  required 
to  anticipate  that  another  will  fail  to  obey 
the  law,  and  you. are  therefore  charged  that 
in  passing  on  the  issue"  whether  deceased  "ex- 
ercised ordinary  care  in  approaching  the  cross- 
ing, he  had  tbe  right  to  expect  that  defendant's" 
trainmen  would  give  the  required  crossing  sig- 
nals; and  its  effect  would  not  be  necessarily 
counteracted  by  the  fact  that  the  case  was 
submitted  on  special  issues,  or  that  the  jury 
found  that  deceased  looked  and  listened  for  tbe 
train. 

Error  to  Court  of  Civil  Appeals  of  Slxtb 
Supreme   Judicial   District. 

Action  by  Odelle  Merchant  and  another 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  Judgment  for  plain- 
tiffs was  affirmed  by  tbe  Court  of  Civil  Ap 
peals  (212  S.  W.  970),  and  defendant  brings 
error.    Reversed  and  remanded  for  new  trial. 

Cbas.  C.  Huff,  of  Dallas,  and  Dinsmore, 
MoMaban  &  Dinsmore,  of  Greenville,  for 
plaintiff  in  error. 

Clark  &  Sweeten,  of  Greenville,  for  defend- 
ants in  error. 

TAYLOR,  P.  J.  Defendants  in  error,  Mrs. 
Odelle  Merchant  and  her  son,  Charles  Mer- 
chant Jr.,  brought  this  suit  against  C.  E. 
Schaff,  receiver  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  plaintiff 
in  error,  for  damages  growing  out  of  the 
death  of  Charles  Merchant  Sr.,  husband  of 
one  of  defendants  in  error  and  father  of  the 
other.  Tbe  case  was  submitted  on  special  is- 
sues, and  on  the  responses  given  judgment 
was  rendered  in  favor  of  defendants  In  error. 
The  Court  of  Civil  Appeals  by  majority  opin- 
ion affirmed  the  judgment    212  S.  W.  970. 
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This  Is  an  ordinary  CTOssIng  case  In  wbicb 
tbe  collision  was  between  an  auto  truck  driv- 
en by  Charles  Merchant  and  one  of  plaintiff 
In  error's  passenger  trains.  The  negligence 
alleged  is  that  plaintiff  In  error  failed  to 
give  the  statutory  crossing  signals  and  failed 
to  keep  a  lookont.  Tbe  defenses  pleaded  are 
the  general  Issue  and  contributory  negligence. 
The  averments  of  contributory  negligence  are 
80  framed  as  to  charge  negligence  on  the  part 
Of  Merchant  either  In  falling  to  stop,  look, 
or  listen  on  approaching  the  crossing,  or,  In 
tbe  event  he  knew  of  the  ai^roach  of  the 
train.  In  racing  with  It  to  clear  tbe  crossing 
first. 

The  Jury  found  In  response  to  the  special 
Issues  submitted  that  Merchant,  before  driv- 
ing his  truck  upon  the  track,  looked  and 
listened  for  the  approach  of  train ;  that  plain- 
tiff In  error  failed  to  give  the  statutory  sig- 
nals In  not  blowing  tbe  whistle  or  ringing 
tbe  bell  at  least  80  rods  from  tbe  crossing 
and  while  approaching  It,  and  that  tbe  failure 
to  give  the  signals  was  tbe  proximate  cause 
of  Merchant's  death;  that  a  man  of  ordi- 
nary prudence,  under  the  circumstances  sur- 
rounding Merchant  at  the  time  be  approach- 
ed the  crossing,  would  not  have  stopped  his 
car  for  the  purpose  of  ascertaining  whether 
a  train  was  approaching.  On  motion  of  plain- 
tiff in  error  requesting  a  modification  of  the 
findings  made,  the  Ck>urt  of  Civil  Appeals 
adopted  as  its  own  tbe  jury  findings. 

It  is  not  disputed  that  the  pike  road  upon 
which  Merchant  was  driving  runs  for  600 
yards  through  open  country,  obliquely  with 
and  across  the  railway  at  the  crossing  upon 
which  he  met  his  death;  that  the  road  is 
slightly  elevated,  and  the  railway  track  is  a 
little  down  grade  In  approaching  the  cross- 
ing; that  tbe  rails  of  the  track  at  the  cross- 
ing projected  above  tbe  ground  about  3  inch- 
es; that  Merchant  at  the  time  of  tbe  ac- 
cident was  driving  an  automobile  truck  load- 
ed with  six  barrels  of  gasoline;  that  the 
regular  south-bound  passenger  train  was  run- 
ning about  50  minutes  late  at  a  speed  of  about 
40  miles  an  hour.  With  the  exception  of  a 
small  clump  of  bushes  a  little  nearer  the 
crossing  than  the  whistling  post,  there  was 
nothing  on  the  ground  to  obstruct  Merchant's 
view  of  the  track  as  he  approached  the  cross- 
ing. 

It  appears  from  tbe  evidence  that  Mer- 
chant, as  he  drew  near  the  crossing,  steer- 
ed his  truck  so  as  to  hit  the  rails  at  right 
angles.  W.  E.  Milsap,  a  truck  driver  who 
was  on  the  pike  when  Merchant  was  struck, 
testified  that  tbe  crossing  was  rough;  that 
on  the  south  side  of  the  road  where  tbe 
wheel  ordinarily  travels  the  rails  were  from 
three  to  five  inches  high  above  the  ground; 
that  in  order  to  go  over  tbe  rail  it  was  neces- 
sary to  slow  up  and  pull  to  the  extreme  left 
of  the  road  and  bit  it  square.  C.  H.  Combs, 
who  witnestied  the  accident  from  tbe  gallery 


of  bla  home  near  tbe  crossing,  testlfled  that 
be  could  not  say  how  far  deceased  was  from 
the  railway  when  he  made  the  turn  to.  bit 
the  rail  square,  but  that  he  was  "right  close 
to  the  road";  and,  further,  "that  It  (tbe 
truck)  was  going  very  slow  then" ;  that  "just 
before  tbe  train  got  to  tbe  crossing  he  (Mer- 
chant) seemed  to  release  his  engine  and  it 
peartened  up."  It  is  undisputed  that  the 
whistle  was  blown  before  the  crossing  was 
reached.  Defendants  in  error's  contention 
was  that  It  was  not  blown  until  too  late.  Up- 
on this  point  the  testimony  conflicts.  One  of 
the  witnesses  testified  that  "right  after  tbe 
train  blew"  he  heard  the  crash,  and  that  at 
about  the  time  he  heard  the  one  he  heard 
the  other  commence.  T.  J.  Freeman,  who 
was  across  the  track  from  the  truck  as  it 
approached  the  crossing,  testified  that  "when 
It  began  to  blow  and  I  looked  at  tbe  man 
and  saw  him  coming  with  his  eyes  straight 
ahead  steering  for  the  crossing,  I  got  scar- 
ed and  broke  and  ran  and  waved  my 
band  and  tried  to  signal  the  man  in  the  car 
to  stop."  Tbe  witness  was  not  definite  In 
bis  statement  as  to  bow  far  tbe  truck  was 
from  the  crossing  when  tbe  blast  of  the 
whistle  began,  but  bis  conclusion  was,  after 
stating  that  he  was  "somewhat  rattled"  by 
the  examination,  that  It  must  have  been  be- 
tween 20  feet  and  nearer. 

There  was  other  testimony  not  necessary 
to  refer  to  tending  to  support  tbe  judgment 
predicated  on  plaintiff  In  error's  negligence 
In  not  giving  the  crossing  signals  as  required 
by  tbe  statute.  The  principle  question  for 
determination  is  whether  the  trial  court  erred 
in  not  peremptorily  instructing  a  verdict  for 
plaintiff  In  error  on  the  ground  that  Mer- 
chant was  guilty  of  contributory  negllgeno& 

[1-3]  riaiutiS  In  error's  first  contention 
in  respect  to  the  alleged  contributory  negli- 
gence Is  that  Inasmuch  as  Merchant  saw  the 
train  as  be  approached  the  crossing,  and  nev- 
ertheless attempted  to  cross  tbe  track  In  front 
of  It,  he  was,  as  a  matter  of  law,  guilty  of 
negligence. 

Tbe  conclusion  that  Merchant  saw  the 
train  within  time  to  have  stopped  his  trudE 
before  going  upon  the  crossing  is  based  up- 
on the  following  facts  and  findings,  viewed 
by  plaintiff  in  error  as  undisputed :  That  as 
Merchant  approached  his  view  of  the  train 
was  wholly  unobstructed  for  a  distance  of 
at  least  600  yards  before  the  train  reach- 
ed the  crossing ;  that  Merchant  was  driving 
five  or  six  miles  per  hour  and  could 
have  stopped  bis  truck  in  a  distance  of  16 
feet;  that  when  Merchant  was  230  feet 
away  from  tbe  track  the  train  was  1,500 
feet  from  the  crossing;  that  Merchant,  in 
approaching  tbe  crossing,  looked  for  tbe  train 
(the  jury  having  so  found) ;  that  having  look- 
ed he  necessarily  saw  it 

Chief  Justice  Willson,  In  dlssaiting  from 
the  majority  opinion,  says: 
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"It  thns  appearing  that  Merchant  looked  for 
the  train,  and  that  there  was  nothing  to  pre- 
vent him  from  seeing  it,  it  seems  to  me  the  only 
reasonable  inference  la  that  he  did  see  it  ap- 
proaching the  crossing  before  he  drove  there- 
on. If  he  did,  I  think  the  inference  that  he  was 
Kuilty  of  negligence  In  attempting  nevertheless 
to  cross  the  track  is  not  escapable." 

We  do  not  concur  In  the  view  expressed 
In  the  dissent.  The  vice  in  It,  In  our  opin- 
ion, te  In  assuming  that  Merchant  necesBarlly 
saw  the  train  when  he  looked.  The  Jury  con- 
cluded, evidently,  that  he  did  not,  and  the 
testimony  tends  to  establish  the  conclusion. 
It  tends  to  prove  also  that  Merchant  knew 
nothing  of  the  approach  of  the  train  prior  to 
the  warning  blast  of  the  whistle,  and  there 
is  some  evidence  that  this  blast  was  not 
sounded  until  after  the  truck  was  nearer 
than  20  feet  to  the  crossing. 

Merchant's  line  of  approach  to  the  cross- 
ing formed  an  angle  of  about  45  degrees  with 
tbe  line  of  the  track.    The  train  was  running 
at  a  rate  of  speed  eight  or  ten  times  as  fast 
as    that   at   which    Merchant   was  driving. 
Tbe  train  was  at  his  right  and  back  of  him. 
The  steering  wheel  of  the  truck  was  on  the 
left  side.    W.  H.  Norman  testified  that  the 
truck  had  a  flat  body  built  up  at  the  side 
with  side  boards  or  sliats,  and  had  something 
like  a  cab  over  the  seat,  that  the  top  of  the 
cab  was  built  out  of  plank  and  that  the  sides 
were  solid  and  without  glass;   that  the  back 
of  the  cab  had  curtains;   that  when  a  man 
was  sitthig  In  the  seat  the  body  of  the  truck, 
as  built  up,  was  higher  than  he  was.    Back  of 
the  seat  in  the  truck  were  six  tanks  of  gaso- 
line about  four  feet  high.    C.  H.  Combs  testi- 
fied that  "from  any  point  along  that  road, 
If  a  man  cast  his  eyes  to  the  right,  if  he  look- 
ed far  enough  around,  he  could  see  a  train  at 
the  top  of  the  hill."    The  truck  was  loaded, 
and  under  the  evidence  could  not  have  been 
stopped  within  a  shorter  distance  than  16 
feet,  even  at  the  slow  speed  at  which  it  was 
moving.     It  could   be  stopped  within  that 
distance  only  in  the  event  the  brakes  were 
workhig  well.    One  of  the  witnesses  testified 
that  when  he  first  saw  Merchant  he  was 
driving  at  tbe  rate  of  about  10  miles  per 
hour.     Before  reaching  the  crossing  he  de- 
creased his  speed  to  about  one-half  that  rate. 
Just    I)efore    going    upon    the    crossing    he 
"peartened  his  engine." 

The  law  presumes  that  Merchant  was  in 
the  exercise  of  due  care,  and  was  doing  what- 
ever was  reasonably  necessary  for  his  own 
safety;  and  it  devolved  upon  plaintiff  In 
error  to  prove  that  he  was  not,  in  order  to 
relieve  itself  of  the  consequences  of  falling 
to  give  the  crossing  signals  as  required  by 
law.  Lee  V.  I.  ft  Q.  N.  By.  Co.,  88  Tex.  683, 
86  S.  W.  63.  Tlie  testimony  was  not.  In  our 
opinion,  such  as  to  leave  no  room  for  ordi- 
nary minds  to  differ  as  to  tbe  conclusion  to  l>e 
drawn  from  it  touching  the  degree  of  car« 
used  by  Merchant    The  Jur7  liad  a  rlgtat  to 


consider  the  evidence  most  favorably  for  the 
plaintiff  from  the  position  of  the  deceased 
just  before  and  at  the  moment  of  the  colIl> 
slon,  rejecting  all  evidence  most  favorable  to 
plaintiff  in  error.  Kirksey  v.  So.  Traction 
Co.,  110  Tex.  190,  217  S.  W.  139.  In  view  of 
the  circumstances  pointed  out,  we  think  It 
does  not  conclusively  appear  that  the  deceased 
saw  the  train  before  It  was  too  late,  or  that 
he  began  racing  with  it  while  he  was  farther 
than  16  feet  from  the  crossing.  We  concur  in 
the  view  of  the  Court  of  Civil  Appeals,  as  ex- 
pressed In  the  majority  opinion,  that  Mer- 
chant at  the  time  he  entered  upon  tbe  right 
of  way,  situated  as  he  was,  would  not  neces- 
sarily- have  known  of  the  approach  of  the 
train  even  by  reasonable  observation.  The 
testimony  would  warrant  abundantly  the  con- 
trary conclusion,  but  does  not  establish  It  as 
a  matter  of  law. 

[4]  Plaintiff  In  error's  second  proposition  is 
that  Merchant  was  guilty  of  negligence  as  a 
matter  of  law,  in  that  the  uncontradicted 
evidence  shows  that  he  drove  towards  a  rail- 
way crossing  with  which  he  was  familiar, 
under  conditions  permitting  him  to  see  the 
approaching  train  for  a  distance  of  more  than 
600  yards  before  reaching  the  crossing,  and 
drove  upon  it  without  looking  for  a  train. 

The  law  presumes  that  Merchant  was  do- 
ing whatever  was  reasonably  necessary  for 
hla  own  safety.  Plaintiff  in  error  did  not  es- 
tablish as  a  matter  of  law  that  he  did  not 
look  for  the  approaching  train  or  take  some 
precaution  for  his  safety. 

But  regardless  of  whether  this  was  estab- 
lished, the  single  act  of  whether  Merchant 
looked  for  the  approaching  train  is  not  neces- 
sarily the  test  of  whether  he  was  guilty  of 
contributory  negllgmce.  Whether  under  all 
of  the  circumstances  he  was  negligent  was  an 
issue  of  fact,  which  would  not  have  been  fore- 
closed necessarily  against  defendant  In  error 
by  a  finding  that  Merchant  did  not  do  the 
specific  acts  of  either  looking  or  listening. 
Addendum  to  Trochta  et  aL  v.  M.,  K.  &  T. 
Ry.  Co.  of  Texas,  218  S.  W.  1038. 

In  our  opinion  plaintiff  in  error  failed  to 
establish  as  a  matter  of  law  that  Merchant 
was  negligent. 

f5,  S]  Plaintiff  In  error  objected  to  the  giv- 
ing of  the  following  special  charge  requested 
by  defendants  in  error: 

"You  are  instructed  that  no  one  is  required 
to  anticipate  that  another  will  fail  to  obey  the 
law,  and  you  are  therefore  charged  that  in 
passing  on  the  issue  of  whether  or  not  de- 
ceased. Chas.  Merchant,  exercised  ordinary  care 
in  approaching  the  crossing,  he  had  the  right  to 
expect  that  defendant's  employees  in  charge 
of  the  train  would  give  the  signals  required  by 
law  in  approaching  the  crossing." 

The  objections  urged  were  that  the  charga 
Is  upon  tbe  weight  of  the  evidence  and  argu- 
mentative. Clearly,  in  our  <H[>Inlon,  It  Is  ar- 
gumentative, and,  taken  In  connection  with 
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the  special  Issnes  submitted,  was  calcnlated 
to  mislead  the  jury. 

Defendants  In  error  relied  for  recovery  on 
a  negative  finding  by  the  jury  In  response  to 
the  Inquiries  concerning  the  crossing  signals. 
Plaintiff  in  error  endeavored  to  defeat  re- 
covery by  having  the  Jury  find  that  a  man 
of  ordinary  prudence,  situated  as  Merchant 
was,  would  have  stopped  his  truck  before 
going  upon  the  crossing;  also  that  Merchant 
neither  looked  nor  listened  for  the  approach 
of  the  train.  The  Issues  relating  to  plaintiff 
In  error's  negligence  and  Merchant's  contrib- 
utory negligence  were  sharply  contested.  In 
connection  with  these  issues,  the  following 
instruction  was  given  in  the  main  charge: 

"It  was  tbe  duty  of  Charles  Merchant,  deceas- 
ed, in  approaching  the  defendant's  crossing  on 
tbe  public  road  where  his  death  occarred,  to 
exercise  ordinary  care,  or  that  degree  of  care 
which  a  person  of  ordinary  prudence  would  hare 
exercised  under  the  same  or  similar  circum- 
stances, to  avoid  being  struck  by  a  train  on  the 
defendant's  railroad.  A  failure  to  exercise 
such  care  on  his  part  would  be  negligence." 

The  Jury  was  called  upon  bo  answer  wheth- 
er a  man  of  ordinary  prudence  In  Merchant's 
position  would  have  stopped  his  truck  be- 
fore going  on  the  crossing.  The  requested 
charge  complained  of,  in  addition  to  Instruct- 
ing generally  that  no  one  la  required  to  antic- 
ipate that  one  will  fail  to  obey  the  law. 
Instructed  them  spedflcally,  in  effect,  that  in 
passing  on  the  Issue  of  whether  Merchant 
exercised  ordinary  care  In  approaching  the 
crossing  they  should  take  Into  consideration 
that  he  had  a  right  to  expect  plaintiff  in 
error's  employes  to  give  the  crossing  signals. 
The  requested  charge  was  calculated  to  cause 
the  Jury  to  excuse  Merchant  from  using  that 
degree  of  care  for  his  safety,  which,  in  the 
absence  of  such  a  charge,  they  might  have 
believed  did  not  constitute  ordinary  care  on 
his  part  under  the  circumstances.  It  was 
also  calculated  to  suggest  that  the  court  be- 
lieved Merchant  did  not  hear  the  signals 
which  he  had  a  "right  to  expect"  to  be  given, 
and  that  they  were  therefore  not  given. 

The  jury  found  that  a  man  of  ordinary 
prudence  would  not  have  stopped  his  truck 
under  the  circumstances  surrounding  Mer- 
chant; also  that  the  failure  of  plaintiff  in 
error  to  give  the  signals  was  the  proximate 
cause  of  Merchant's  death.  The  fact  that  the 
case  was  submitted  on  special  Issues,  or  that 
the  jury  found  Merchant  locdi:ed  and  listened 
for  the  train,  would  not  necessarily  counter- 
act the  effect  of  the  charge  complained  of. 
Begardless  of  whether  it  misstates  the  law, 
it  was  calculated,  in  our  opinion,  to  mislead 
the  Jury,  and  should  not  have  been  given.  As 
stated  by  Judge  Gaines  in  the  case  of  Mc- 
Donald V.  I.  &  G.  N.  Ey.  Co.,  86  Tex.  1,  22  S. 
W.  939,  40  Am.  St  Hep.  SOS,  In  commenting 
on  a  somewhat  similar  charge: 


"This  may  have  been  proper  as  an  axgamcct 
to  the  Jury,  but  it  was  not  proper  to  be  given 
as  an  instruction  by  the  court." 

We  recommend  that  the  Judgments  of  tlie 
trial  court  and  Court  of  Civil  Appeals  he  re- 
versed, and  that  the  cause  be  remanded  for 
another  trial. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  questions  discussed  In  its 
opinion. 


MARTIN  et  ai.  v.  KIESCHNICK  at  «L* 

(No.  211-3308.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Venae  «=» 1 7— Statute  as  te  where  salt  to 
eajoln  axecntion  shall  be  broagiit  •■•  of  vea- 
ae,  and  so  waivable. 

Bev.  St  1911,  art  1830,  snbd.  17,  provid- 
ing that  no  one  shall  be  sued  out  of  the  coun- 
ty of  his  domicile,  except  when  suit  is  brought 
to  enjoin  execution  it  shall  be  brought  in  the 
county  where  the  judgment  was  rendered,  is  one 
of  venue  only,  and  not  of  jurisdiction;  ao  de- 
fendant may  waive  his  privilege. 

2.  Venue  «=9l7— Claim  of  privilate  not  waiv- 
ed by  following  general  demurrer  In  the  sans 
answer. 

Bight  of  a  defendant  under  Rev.  St  1911, 
art.  1830,  subd.  17,  to  have  action  to  enjoin 
execution  tried  in  the  county  of  the  judgment 
is  not  waived  though  the  general  demurrer' 
filed  contemporaneously  with  the  plea  in  abate- 
ment precedes  It  in  the  arrangement  in  tbe  an- 
swer, and  there  is  a  proviso  to  article  1902  al- 
lowing a  defendant  in  bis  answer  to  plead  as 
many  several  matters,  whether  of  law  or  fact 
as  he  shall  think  necessary  for  his  defense,  that 
he  shall  file  them  all  at  the  same  time  "and  in 
due  order  of  pleading." 

3.  Venae  €=3l7— Claim  of  privilege  waived  by 
Invoking  action  on  general  demurrer  and  ac- 
quiescing In  action  thereon. 

Defendant's  claim  of  privilege  to  have  ae- 
tion  determined  in  another  county,  asserted  by 
plea  in  abatement,  is  waived  by  his  invoking 
action  of  the  court  on  the  general  demurrer,  and 
abiding  by  its  act  in  sustaining  the  demurrer 
and  dismissing  the  action;  whereas,  if  it  had 
merely  sustained  the  plea  of  privilege,  it  would 
under  Rev.  St  1911,  art  1833,  have  transferred 
the  case. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  Richard  Eleschnlck  and  wife 
against  Horace  Martin  and  others.  Decree 
dismissing  the  cause  was  affirmed  by  tbe 
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Court  of  CJvU  Appeals  (208  S.  W.  QiS),  and 
plaintiff  brings  error.    Affirmed. 

W.  A.  Morrison,  of  Cameron,  and  O.  X>. 
Graham,  of  Thorndale,  for  plaintiffs  in  error. 

E3.  A.  Wallace,  of  Cameron,  for  defendants 
In  error. 

SPKNCBR,  J.  Defendants  in  error  filed 
this  suit  in  the  district  court  of  Milam  coim- 
ty,  Tex.,  on  Sflwtember  22,  1916,  seeking  to 
];estrain  the  enforcement  of  an  execution  is- 
sued out  of  the  Justice  court,  precinct  No.  1 
of  Crockett  county,  Tex.,  upon  a  Judgment 
,  rendered  by  that  court  against  the  Thorndale 
Mercantile  Company.  Plaintiff  in  error,  the 
Thorndale  Mercantile  Company,  a  cori>ora' 
tlon,  and  Horace  Martin,  constable  of  precinct 
No.  8,  Milam  county,  Tex.,  were  named  as 
defendants  in  the  original  petition.  These  de- 
fendants filed  an  answer  on  October  16, 1916, 
consisting  of  a  general  demurrer  and  general 
denial..  By  an  amended  petition  filed  March 
27,  1917,  plaintiff  In  error  W.  M.  Johnigan, 
Justice  of  the  peace,  precinct  No.  1,  Crockett 
connty,  Tex.,  was  made  a  parl:y  defendant. 

Plaintiffs  in  error  filed  a  joint  amended 
answer  consisting  of  a  general  demurrer,  fol- 
lowed by  several  special  exception's  calling  in 
question  the  Jurisdiction  of  the  district  court 
of  Milam  county  to  hear  and  determine  the 
cause  because  of  the  venue  being  laid  in 
■virtue  of  subdivision  17  of  article  1830,  Re- 
vised CivU  Statutes  of  1911,  In  Crockett  coun- 
ty, Tex.  The  answer  also  contained  a  8i)eclal 
exception  aimed  at  the  allegations  of  plain- 
tiff's petition  seeking  to  recover  punitive 
damages,  and  a  demurrer  for  the  benefit  of 
the  plaintiff  in  error  Johnigan  alone.  The 
court  granted  a  temporary  order  restraining 
the  enforcement  of  the  execution.  The  writ 
■was  made  returnable  to  the  district  court  of 
Milam  county,  Tex.  Upon  final  hearing,  the 
court  sustained  the  general  demurrer  and  all 
the  special  exceptions  and  dismissed  the 
cause. 

Appeal  was  taken  by  defendants  In  error 
to  the  Court  of  Civil  Appeals  and  that  court 
being  of  opinion  that  plaintiff  in  error  Jolml- 
gan  had  waived  his  privilege  to  have  the 
cause  tried  in  Crockett  county,  Tex.,  reversed 
and  remanded  the  cause.    208  S.  W.  948. 

[1-3]  The  question  for  our  decision  is:  Did 
plaintiff  in  error  W.  M.  Johnigan  waive  the 
plea  of  privilege  accorded  by  article  1830, 
subd.  17,  which  reads: 

"Art.  1830.  No  person  who  is  an  inhabitant 
of  this  state  shall  be  sned  out  of  the  county 
in  which  he  has  his  domicUe,  except  in  the  fol- 
lowing cases,  to  wit:  *  •  •  (17)  'When  the 
suit  is  brought  to  enjoin  the  execution  of  a 
judgment  or  to  stay  proceedings  in  any  suit,  in 
which  case  the  suit  shall  be  brought  in  the 
county  in  which  snch  judgment  was  rendered  or 
in  <rhich  snch  suit  is  pending." 

The  clause  quoted  is  not  a  jurisdictional 
statute,  but  is  one  of  venue  only.  It  deter- 
mines Hie  Teaue  of  actions  to  be  instituted 
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under  it,  but  does  not  confer  Jurisdiction  over 
the  subject-matter.  It  is  not  of  that  class 
of  exceptions  to  be  found  in  the  statute  whidh 
are  provided  for  the  exclusive  benefit  of 
plaintiffs, , and  which  give  to  them  ^clusively 
the  choice  between  different  counties  la 
selecting  a  place  in  which  they  'will  commende 
their  actions.  It  is  not  mandatory  in  the 
sense  that  no  court,  other  than  the  court  of 
the  coimty  in  whidti  the  Judgment — the  ex- 
ecution of  which  is  sought  to  be  enjoined— 
was  rendered  would  have  Jurisdiction,  but 
la  controlling  if  invoked  tv  defendant  by  the 
filing  in  due  order  of  pleading  of  a  proper 
plea.  A  defendant  may  waive  his  right  to  in- 
voke It  Just  as  he  may  waive  his  right  to  be 
sued  in  the  county  of  his  domicile.  State  of 
Texas  V.  Snyder  et  al.,  66  Tex.  687, 18  S.  W. 
106. 

Article  1902,- Revised  C!lvU  Statutes  1911, 
provides  that  the  defendant  in  his  answer 
may  plead  as  many  several  matters,  whether 
of  law  or  fact,  as  he  shall  think  necessary 
for  his  defense  and  which  may  be  pertinent 
to  the  cause,  provided  that  he  shaU  file  them 
all  at  the  same  time  and  in  due  order  of 
pleading.  In  Qraham  v.  McCarty  &  Brown, 
69  Tex.  323,  7  S.  W.  342,  Judge  Acker  says 
that— 

"  'Due  order  of  pleading'  requires  that  a 
plea  in  abatement  should  precede  answer  to  the 
merits,  of  either  law  or  fact,  is  elementary." 

In  ccmstnilng  the  same  cause,  Judge  Rob- 
erts for  the  Supreme  Court  says: 

"The  special  exceptions  of  the  defendants  in 
the  nature  of  a  plea  of  privilege,  being  matter 
alone  pleadable  in  abatement,  and  being  filed 
after  a  general  demurrer  and  general  denial  was 
properly  overruled  by  the  court.  They  were  not 
filed  in  'due  order  of  pleading.'  (O.  &  W.  Dig., 
article  426.)  The  fact  that  the  matter  em- 
braced io  the  special  exceptions  was  shoira  ia 
the  petition,  so  that  'the  troth  of  the  plea  ap- 
peared of  record,'  would  dispense  with  its  being 
pleaded  formally  under  oath,  and  with  the  ne- 
cessity of  the  adducing  other  proof  in  support 
of  it;  nevertheless,  it  was  a  dilatory  plea,  (how- 
ever it  might  be  presented,)  which  must  precede 
a  general  demurrer  and  general  deniaL  Pasch- 
al's  Digest,  articles  1  to  4."  Compton  y.  Stage 
Co.,  25  Tex.  Supp.  67. 

In  each  of  these  cases  the  records  shoir 
that  the  plea  In  abatement  was  filed  subse- 
quent to  the  filing  of  the  general  demurrer 
and  general  denial  and  not  contemporaneous- 
ly therewith,  as  in  the  present  case.  The 
language  quoted  Is  not  authority  for  holding 
that  where  the  plea  in  abatement  la  filed  con- 
temporaneously with  the  general  demurrer 
and  general  denial,  and  the  general  demur- 
rer precedes  the  plea  In  abatement  in  the 
arrangement  in  the  answer,  that  the  plea  in 
abatement  is  thereby  waived.  That  question 
was  not  before  the  court  in  either  case. 
Where  the  pleas  and  defenses  are  filed  con- 
temporaneously, we  think  the  rule  announced 
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In  Hagood  t.  Dial,  43  Tex.  625,  la  controlling. 
It  Is  there  said: 

"Whilst  the  privilege  of  being  sued  011I7  in  the 
county  of  his  residence,  which  our  statute,  with 
specified  exceptions,  gives  a  defendant,  is  waiv- 
ed if  not  asserted  before  answering  to  the  mer- 
its, we  think  it  is  not  waived  where  (as  in  this 
case  it  is  fair  to  conclude)  the  plea  asserting 
it  was  filed  contemporaneously  with  other  de- 
fenses. It  was  held  very  early  by  this  court 
that  the  common-law  rules  of  pleading  were 
Inapplicable  under  our  system  to  this  plea. 
(Richardson  and  Wife  v.  Prultt,  8  Tex.  228.) 
It  is  evident  that  the  defendant  did  not  intend 
by  bis  exceptions  and  pleas  to  the  merits  to 
waive  his  privilege  which  he  had  already  as- 
serted; and,  we  think,  that  as  to  this  point  the 
court  ruled  correctly." 

Under  the  ruling  in  the  Hagood  Case,  su- 
pra, we  do  not  thlnlc  that  plaintiff  in  error, 
Johnigan,  waived  bis  privilege  to  have  the 
cause  of  action  against  blm  determined  in 
Onx^ett  county,  because  the  plea  in  abate- 
moit  filed  contemporaneously  with  the  an- 
swer to  the  merits  precedes  the  general  de- 
nrarrer  In  its  arrangement  in  the  answer;  bijt 
we  do  think  that  he  waived  his  privilege  for 
the  reason  that  he  Invoiced  the  action  of  the 
trial  court  up<»i  the  general  demurrer  and 
special  exceptions  nine  and  eleven.  Special 
exception  No.  9  was  aimed  at  the  allegation 
at  plalntifTs  petition  seeking  to  recover  puni- 
tive damages,  and  special  exception  No.  XI, 
In  the  nature  of  a  general  demurrer,  called 
In  question  the  right  of  the  plaintiff  to  main- 
tain the  suit  against  Johnigan  because  all 
the  alleged  actions  and  omissions  of  Johnigan 
relied  upon  for  recovery  were  performed  in 
his  official  capacity  and  in  performance  of 
bis  official  duties  as  Justice  of  the  peace.  The 
court  sustained,  not  only  the  general  demur- 
rer, but  these  special  exceptions. 

The  court  in  passing  upon  this  general  de- 
murrer passed  upon  the  legal  sufficiency  of 
the  plalntlfTs  petition,  and  the  cause  of  ac- 
tion was  evidently  dismissed  in  pursuance 
to  the  court's  ruling  in  sustaining  the  general 
demurrer.  Had  the  court  merely  sustained 
the  plea  In  abatement  and  taken  no  action 
upon  the  general  demurrer,  it  would  not 
have  dismissed  the  cause  of  action,  but  would 
have  transferred  it  to  Crockett  county,  as 
required  by  article  1833,  Revised  Civil  Stat- 
utes 1911.  Hickman  v.  Swain  et  al,  106  Tex. 
431,  167  S.  W.  209.  This  act  of  the  court, 
acquiesced  in  by  plaintiff  in  error  Johnigan, 
was  tantamount  to  a  waiver  by  him  of  his 
privilege  to  have  the  cause  of  action  deter- 
mined In  Crockett  county. 

We  recommend,  therefore,  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  reversing 
and  remanding  the  cause  be  affirmed. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court.  | 


MILLHOLLON    v.   STANTON    INOEPENO- 
ENT  SCHOOL  DIST.    (No.  244-3438.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

I.  Statutes  «=9l95— Expresslos   of  oae    thias 
excludes   another. 
The  expression  of  one  tiling  exdndes  an- 
other. 


Stflit) 


2.  Schools   aud   school   dlstllits   «=s>l03(2)-i 
Trustees  of  school  district  held  not  to  haM 
right  to  oall  election  for  levy  of  ■alnteaaaea 
tax. 
As  Loc  &  Sp.  Laws,  35th  Leg.  (1817)  e. 
128,  creating  the  Stanton  Independent   School 
District,  provides  in  section  19  tliat  the  trus- 
tees may  themselves  levy  an  annual    mainte- 
nance tax,  the  trustees,  notmthstandlns  sec- 
tion 23  declares  that  in  ail  matters  not  pro- 
vided for  they  shall  be  vested  with  the  rights, 
powers,  and  privileges  conferred  and  imposed 
by  the  general  laws,  have  no  authority  to  call 
an  election  for  levy  of  a  maintenance  1:ax  por- 
suant  to   the  general  laws,   for  the  local  act 
superseded  the  general  laws,  and  hence  ia  void, 
violating  Const,  art.  7,  §  3,  declaring  that  the 
Legislature    may    authorize   an    additional    ad 
valorem  tax  to  be  levied'  and  collected   in  all 
school  districts,  provided  that  a   majority  of 
the  qualified  property  taxpaying  voters  voting 
at  an  election  to  he  held  for  that  purpose  sliall 
vote  such  tax,  and  a  tax  sought  to  be  levied 
pursuant  to  the  election  should  be  enjoined.' 

Error  to  Court  of  Civil  Appeals  of  El^th 
Supreme  Judicial  District. 

Injunction  suit  by  J.  E.  MiUhoUon  against 
the  Stanton  Independent  School  District 
Relief  denied,  and  plaintiff  appealed,  de- 
fendant assigning  cross-errors.  Judgment 
affirmed  by  the  Court  of  Civil  Appeals  (221 
S.  W.  1109),  and  plaintiff  brings  error.  Judg- 
ments of  trial  court  and  Court  of  ClvU  Ap- 
peals reversed,  and  case  remanded. 

Stephen  W.  Pratt,  of  Cisco,  Royall  O. 
Smith,  of  El  Paso,  and  Thos.  R.  Smith,  off 
Colorado,  Tex.,  for  plaintiff  in  error. 

MorrlSMi  &  Morrison,  of  Big  Springs,  for 
defendant  in  error. 

GALLAGHER,  J.  The  Stanton  Independ- 
ent school  district  was  originally  Incorporated 
for  school  purposes  only,  under  the  general 
laws  of  Texas,  and  as  so  created  and  con- 
stituted, lawfully  and  properly  Issued  and 
sold  certain  bonds  still  outstanding,  and  by 
an  election  duly  held  the  board  of  tmstees 
were  duly  authorized  to  levy  and  collect  an 
annual  tax  sufficient  to  pay  the  interest  on, 
and  create  a  sinking  fund  for,  the  ultimate 
retirement  of  such  bonds. 

The  Thirty-Pitth  Legislature,  by  spedal 
act  appearing  as  chapter  128,  on  page  510, 
of  the  published  local  and  special  laws  of 
the  regular  session  of  such  Legislature,  in- 
corporated the'  Stanton  independent  sdbool 


e=9For  otber  case*  see  »ame  lople  «ad  KSY-NUMBSR  lo  aM  Kejr-Numb«ied  OisesU  and  ladezw 

'Rehearing  denied  June  22,  1921. 


Digitized  by 


Google 


rre3c.y  killhoixok  t.  stanton 

district.   Including  tbereln  Its  fonner  terri- 
tory  and  also  additional  territory. 

Tbis   act  creates  the  district,  defines  Its 
bouiidarlea,  prorldes  for  the  election  of  a 
board  of  tmetees  and  tbe  perpetuation  there- 
of   t>y    snbseguent  elections,  authorizes  such 
board  of  trustees  to  organize,  appoint  neces- 
sary ofBcers,  levy,  assess,  and  collect  taxes, 
a.nd    receive  all  money  apportioned  to  Bald 
district  out  of  the  available  free  school  fund, 
and    to    exercise   general   authority   in    the 
matter  of  establishing  and  conducting  public 
Xree  schools  In  said  district. 

On  July  25,  1918,  by  order  of  the  board 
of  trustees  of  said  district,  an  election  was 
lield  therein  on  proper  petition  to  determine 
'Whether  or  not  a  tax,  not  to  exceed  50  cents 
on   the  9100  assessed  valuation  of  property 
'Within  the  district,  should  be  levied  for  the 
Btipport  of  public  schools  therein.    The  elec- 
tion resulted  In  favor  of  the  tax  levy,  and 
no    complaint   of   irregularities   tbereln   is 
made. 

The  t>oard  of  trustees  thereafter  for  the 
year  1918  levied  a  tax  of  60  cents  on  the 
$100  valuation  o^  all  property  in  the  nevr 
district,  and  directed,  in  accordance  'with  the 
provisions  of  said  act,  that  fifteen  cents  of 
audi  tax  on  the  property.  In  the  old  district 
be  placed  In  the  sinking  fund,  and  that  the 
remaining  35  cents  of  such  tax  <m  the  ^ttxp- 
«rty  In  the  old  district,  and  the  entire  60 
coits  tax  on  the  property  in  the  newly  added 
territory,  be  applied  to  maintenance. 

J.  B.  MlllhoUon,  the  plaintiff  in  error,  was 
the  owner  of  certain  property  taxable  fdr 
said  year  which  was  situated  in  the  new 
territory  added  to  the  district  by  said  act. 
Such  property  was  regularly  assessed,  and 
the  tax  so  levied  against  the  same  for  said 
year  amounted  to  $101.22.  MlllhoUon  faUed 
to  pay  this  tax. 

The  assessor  and  collector  of  taxes  for  sftid 
district  was  about  to  seize  and  sell  certain 
personal  property   belonging  to   said   MIU- 
bdloa  to  satisfy  stich  unpaid  tax,  whereupon 
Mlllhonon  sued  out  a  temporary  Injunction, 
restraining  said  school  district,  its  board  of 
trustees,  and  its  assessor  and   collector  of 
taxes,  from  seizing  or  selling  any  property 
belongliig  to  him  for  the  purpose  of  collect- 
ing such  tax.     On   final  hearing   the  trial 
conrt  entered  an  order  restraining  the  col- 
lection of  15  cents  on  the  $100  of  such  tax 
■0  levied,  but  permitting  the  collection  of 
the  remaining  thirty-five  cents  of  such  tax. 
The  Court  of   Civil   Appeals   affirmed   the 
judgment  of  the  trial  court,  221  S.  W.  1109. 
naintiff  in  error  contends  that  the  special 
act  of  the  Legislature  creating  said  scho<d 
district  does  not,  either  expressly  or  by  im- 
pUcstlon,    confer  on   its    board   of  trustees 
Um  right  or  power  to  order  an  election  to  de- 
tennloe  whether  or  not  a  maintenance  tax 
of  50  cents  on  the  |10O,  or  any  lesser  ram, 
sball  be  levied  and  collected,  but  attempts 
to  confer  the  power  to  levy  and  collect  such 
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tax  wlthoat  any  sadi  elecUon,  In  violation 
of  the  Constitution,  and  that  the  tax  com- 
plained of  Is,  on  that  account,  Illegal  and 
un  collectable. 

[1,  2]  The  constitutional  provision  InvokPd 
is  a  part  of  article  7,  8  3,  and  Is  as  follows: 

"And  the  Legislature  may  authorize  an  ad- 
ditional ad  valorem  tax  to  be  levied  and  col- 
lected witliin  all  school  districts,  heretofore 
formed  or  hereafter  formed,  for  the  further 
maintenance  of  public  free  schools,  and  the 
erection  and  equipment  of  school  buildings 
therein;  provided,  that  a  majority  of  the 
qualified  property  tazpaying  voters  of  the  dis- 
.trict,  voting  at  an  election  to  be  held  for  that 
purpose,  shall  vote  such  tax,  not  to  exceed  in 
any  one  year  fifty  cents  on  the  one  hundred 
dollar  valuation  of  the  property  subject  to  tax- 
ation in  such  district." 

The  provisions  of  the  special  act  of  Incor- 
poration upon  which  this  contention  is  based 
ar»  contained  in  sections  19  and  23  thereof. 
Sectlpn  19  of  that  act  reads  in  part  as  fol- 
lows: 

"The  board  of  trustees  of  said  Stanton  to- 
dependent  school  district,  as  heretofore  pro- 
vided for,  shall  have  the  power  and  it  shall 
be  their  duty,  to  levy  and  collect  an  annual  ad 
valorem  tax  not  to  exceed  fifty  cents  on  the 
one  hundred  dollar  valuation  of  taxable  prop- 
erty within  said  district  for  the  maintenance  of 
the  public  free  scboola  therein,  and  a  tax  suffi- 
cient to  pay  interest  on,  and  create  sinking 
fund  to  pay  at  maturity  the  bonds  heretofore 
issued  by  what  is  known  as  Stanton  inde- 
pendent school  district  organized  under  general 
laws  of  tiiis  state  and  which  is  a  part  of  the 
district  provided  by,  this  act;  provided  fur- 
ther, that  the  tax  to  pay  interest  on,  and  create 
a  sinking  fund  to  meet  bonds  at  maturity  shall 
only  be  levied  and  collected  on  the  property 
located  within  the  bounds  of  the  district  orig- 
inally formed;  and  provided  further  that  said 
tax  in  said  original  district  shall  not  exceed 
fifty  cents  on  the  one  hundred  dollars  valua- 
tion of  taxable  property." 

The  remainder  of  Uie  section  has  no  rele- 
vancy to  the  Issue  under  discussion. 

Section  23  of  said  spedal  act  la  as  fol- 
lowa: 

"As  to  all  matters  not  provided  for  in  this 
act,  the  board  of  trnstees  of  the  independent 
school  district  created  hereunder  shall  have 
and  exercise  and  are  hereby  vested  and  charged 
'With  all  the  rights,  powers,  privileges  and  du- 
ties conferred  and  imposed  by  the  general 
laws  of  this  state,  now  in  force  or  hereafter 
to  be  enacted,  upon  the  boards  of  trustees 
of  independent  school  districts  organized  under 
the  general  laws  of  tills  state." 

The  Court  of  Civil  Appeals  held  that  sec- 
tion 23  of  said  special  act  conferred  upon 
the  board  of  trustees  of  said  school  district 
the  rights,  powers, .  privileges,  and  duties 
conferred  and  Imposed  ppon  boards  of  trus- 
tees of  independent  school  districts  by  the 
general  laws  of  the  state,  Including  the  right 
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and  power  to  call  such  election,  submit  the 
Iserue  ot  the  tax  lery  to  the  voters  of  the 
district  and  on  an  affirmative  vote  to  levy 
the  tax  complained  of.  We  think  the  court 
erred  In  so  construing  such  section.  It  Is 
true  that  the  general  statute  provides  for 
such  an  election  as  the  trustees  here  called. 
Were  the  special  act  silent  In  respect  to  the 
power,  this  general  statute  would  control. 
But  the  special  act  is  not  silent  as  to  the 
power.  In  express  contradiction  of  the  gen- 
eral statute  It  provides  that  the  trustees 
themselves  may  levy  the  tax.  This  is  con- 
trary to  the  Constitution,  and  renders  the 
special  act  void.  The  special  act  also  ex- 
cludes entirely  the  application  of  the  general 
statute  to  the  power  exerted  since  it  declares 
In  eCtect  that  only  as  to  matters  not  covered 
by  it  shall  the  general  laws  controL 

The  enumeration  of  one  thing  in  a  statute 
is,  according  to  the  well-known  maxim,  the 
exclusion  of  another.  This  part  of  the  act 
la  in  substance  an  express  declaration .  that 
the  general  statute  shall  not  control  with 
respect  to  the  levying  of  the  tax,  since  that 
is  a  matter  embraced  within  the  special  act, 
the  act  declaring  in  substance  that  only  as  to 
matters  not  embraced  in  the  special  act  shall 
the  general  laws  control. 

Since  the  Legislature  has  In  effect  declared 
that  the  general  laws  shall  not  apply  with 
respect  to  the  power,  we  do  not  see  how  those 
laws  can  be  looked  to  as  authority  for  the 
exercise  of  the  power.  The  Legislature  must 
be  taken  at  its  word.  The  application  by 
the  courts  of  the  general  statute  cannot  be 
warranted  where  the  Legislature  has  in  ef- 
fect declared  that  the  general  statute  should 
have  no  application  to  the  given  subject. 

We  recommend  that  the  Judgments  of  the 
district  court  and  the  Court  of  Civil  Ap- 
peals be  reversed,  and  the  case  remanded  to 
the  district  court  for  proceedings  in  accord 
with  this  opinion. 

PHILLIPS,  G.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  on  the  question  discussed 
in  its  opinion. 


PENDLETON  V.  HARE.    (No.  232-3413.)* 

((^mmission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

I.  Evidence  ^=»80(l)— It  Is  presumed  that  laws 
of  foreign  state  are  lll(e  those  of  forum. 
In  an  action  against  the  ancillary  adminis- 
ttdtor  in  Texas  for  legal  services  rendered  the 
Oklalioma  executor,  it  will  be  presumed  in  the 
absence  of  proof  as  to  the  laws  of  Oklahoma  in 
reference  to  probate  of  wills  and  handling  estate 


of  decedent  that  they  are  similar  to  the  laws 
of  Texas. 

2.  Exeoutors  and  administrators  «=»lll(l>  — 
Roasonahle  attorney's  foes  are  expenses  of  ad- 
min Istratlon. 

Within  Rev.  St.  1911,  arts.  8823,  3458,  rea- 
sonable attorney's  fees  are  expenses  of  adminis- 
tratien. 

3.  Executors  and  administrators  «s»lll(3)— 
In  contracting  with  attorney  for  services  In 
probate  of  will,  executor  acts  In  representa- 
tive capacity. 

An  executor  who  contracts  with  an  attorney 
for  legal  services  in  connection  with  the  pro- 
bate of  a  will,  which  is  the  first  essential  and 
indispensable  step  toward  carrying  out  the 
trusts  imposed,  is  acting,  not  in  ills  individual 
but  in  his  representative,  capacity. 

4.  Exeoutors  and  administrators  9=»l  1 1  (3)—     ' 
Executor  may  bind  estate  for  reasonable  at- 
tornqr's  foes  In  oonneetlon  with  probata  of 
will. 

Under  Rev.  St.  1911,  arts.  S623,  3458,  re- 
spectively declaring  that  executors  and  admin- 
istrators shall  be  allowed  all  reasonable  attor- 
ney's fees  necessarily  incnrred  by  them  in  the 
course  of  administration,  and  that  expenses  of 
administration,  etc.,.  shall  have  priority,  the 
executor  of  a  decedent  is  entitled  to  procure 
legal  services  for  the  probate  of  a  will,  though 
not  personally  interested  therein,  for,  if  the 
statute  does  not  authorize  such  expenditures,  it 
does  not  forbid  the  same,  and  the  probate  of  - 
the  will  is  the  first  essential  step  toward  carry- 
ing out  the  trusts  declared. 

5.  Exeontors  and  administrators  Q=»92l— At- 
torney's services  In  will  contest  In  other  state 
may  bo  charged  against  estate  In  Texas  in 
hands  of  anoillary  administrator. 

Where  the  executor  of  an  Oklahoma  dece- 
dent engaged  an  attorney  to  probate  the  will, 
and  the  attorney  resisted  tlie  contest  inter- 
posed by  the  decedent's  heirs,  bis  claim  for 
legal  services  may,  where  the  assets  in  Okla- 
homa were  exhausted,  be  made  a  charge  against 
the  personal  estate  in  the  hands  of  the  ancillary 
Texas  administrator,  the  executor  having  aban- 
doned his  application  to  be  appointed  admin- 
istrator with  the  will  annexed  in  the  state  of 
Texas,  for  the  ancillary  administrator  bears 
the  same  responsibility  as  if  he  were  the  sole 
administrator  or  executor,  and  privity  arises 
from  his  obligation  to  pay  the  debts  of  the  es- 
tate, including  the  expenses  of  administration. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Suit  by  W.  S.  Pendleton  against  Silas  Hare, 
administrator  of  Samuel  Bailey.  A  Judgment 
for  plaintiff  was  reversed  by  the  Court  of 
(Tivil  Appeals  (214  S.  W.  948),  Judgment  be- 
ing rendered  for  defendant,  and  plaintiff 
brings  error.  Judgment  of  the  Court  of  Civil 
Appeals  reversed,  and  that  o£  trial  court  af- 
firmed. 


sFor  other  caiea  see  lame  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlseita  and  Indexes 
*Rebearing  denied  June  22,  1921. 
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"W.  S.  Pendleton,  of  Pawnee,  OkL,  J.  W. 
Sassell.  of  Denlson,  and  Head,  DUlard, 
Smltli.  Maxey  A  Head,  of  fiberman,  for 
plalntur  In  error. 

F.  H.  Rellly,  of  Shawnee,  OkL,  and  J.  A. 
I^  W^olfe  and  J.  H.  Wood,  both  of  Sherman, 
for  defendant  in  error. 

SPBff^CEB,  J.  Plaintiff  In  error,  W.  A. 
Pendleton,  instituted  this  suit  against  SUas 
Bare,  administrator  of  the  estate  of  Samuel 
Bailey,  to  recover  the  value  of  attorney's  fees 
<or  services  rendered  the  estate  In  Oklahoma. 
The  facts  necessary  to  a  determination  of 
tike  Issues  are: 

Tbat  Samuel  Bailey  died  in  Pottawatomie 
county,  the  place  of  liis  residence,  leaving 
a  will  In  which  B.  F.  Hamilton  was  nam- 
ed executor  and  Sherman  Spencer  the  sole 
beneficiary. 

The  estate  consisted  of  real  and  personal 
property  situated  In  Oklahoma  of  the  value 
of  $6,000  and  personal  property  in  Texas 
consisting  of  $54,000  on  deposit  in  a  Denlson 
Bank  and  $1,700  in  notes  executed  by  a  par- 
ty in  Oklahoma  and  secured  by  mortgage  on 
Oklahoma  real  estate. 

With  knowledge  before  Bailey's  death  tbat 
he  had  been  appointed  executor,  Hamilton 
onployed  plaintiff  In  error,  a  practicing  at- 
torney, to  assist  in  the  proceedings  to  pro- 
iMite  the  will,  and  in  the  conduct  of  the  ad- 
ministration and  settlement  of  the-  estate. 
After  Bailey's  death,  F.  H.  Reily,  another  at- 
torney, was  employed,  and  the  two  were 
thereafter  associated  in  the  case;  Pendleton 
being  the  leading  lawyer. 

Upon  the  will  being  offered  for  probate,  its 
probate  was  resisted  by  Amelia  Parker  and 
others.  The  contest  was  long  and  stubborn, 
but  terminated  in  a  judgment  probating  the 
wUl. 

On  October  1,  1912,  .while  the  contest  in 
Oklahoma  was  pending,  W.  O.  McGlnnls  flled 
an  application  to  be  appointed  and  was  ap- 
pointed temporary  administrator  of  the  es- 
tate in  Tvxaa.  Hamilton  intervened,  asking 
that  he  be  appointed  temporary  and  perma- 
nent administrator.  Amelia  Parker  and  oth- 
ers Intervened  to  contest  the  appointment  of 
Hamlltcm. 

After  contdderable  litigation  In  the  district 
and  county  courts  of  Grayson  county,  it  was 
agreed  by  all  the  parties  tbat  defendant  in 
error  should  be  apiwlnted  i)ermanent  admin- 
istrator of  the  estate  in  Texas  to  take  charge 
of  and  hold  the  estate  x)endlng  the  outcome 
of  the  Oklahoma  contest,  and  uiKm  termina- 
tion of  the  contest  to  distribute  the  estate 
among  tlie  parties  oititled  to  receive  it. 

Defendant  in  error  qualified  as  administra- 
tor, and  on  February  14, 1917,  which  was  aft- 
er the  termination  of  the  Oklahoma  contest, 
filed  his  final  report  as  administrator;  but 
Its  approval  was  objected  to  by  Amelia  Par- 
ker and  others,  plaintiff  in  error,  X.  Q.  Cut- 
lis,  and  the  >tate  of  Oklahoma. 


During  the  hearing  of  the  contest  on  the 
final  repprt,  Sherman  Spencer  compromised 
with  Amelia  Parker  and  others,  and  the 
court  then  approved  the  final  report,  but  re-  - 
quired  the  administrator  to  hold  a  sufficient 
amount,  pending  the  result  of  the  litigation 
of  Pendleton,  Cutlip,  and  the  state  of  Okla- 
homa to  pay  any  Judgments  that  they  or  any 
of  them  might  finally  recover,  and  directed 
that  the  remainder  be  paid  over  to  Sherman 
Spencer, 

Plaintiff  in  error  presented  bis  claim  to 
Hamilton,  executor,  who  allowed  it  for  a  rea- 
sonable fee,  without  stating  the  amount 
The  executor  disbursed  all  of  the  funds  in 
Oklahoma  without  paying  plaintiff  In  error's 
claim. 

On  February  15, 1917,  plaintiff  in  error  pre- 
sented his  claim  for  $10,000  to  defendant  in 
error,  Silas  Hare,  administrator,  who  refus- 
ed It  on  the  same  day,  and  this  suit  was  in- 
stituted the  following  day. 

Upon  a  trial  before  the  court  without  a 
jury,  a  judgment  was  rendered  in  favor  of 
plaintiff  In  error  for  $7,500.  Upon  appeal 
the  Court  of  Civil  Appeals  reversed  and  ren- 
dered the  judgment.    214  S.  W.  948. 

tl]  There  is  no  proof  in  the  record  as  to 
what  the  laws  of  the  state  of  Oklahoma  are 
with  reference  to  the  probate  of  wills  and  the 
handling  of  estates  of  decedents,  and  in  the 
absence  of  which  it  will  be  presumed  that 
they  are  similar  to  the  laws  of  this  state. 
Western  Union  Tel.  Co.  T.  Bailey,  108  Tex, 
427,  196  S.  W.  516. 

[2-4]  The  defendant  in  error  Insists  that 
the  claim  for  attorney's  fees,  which  for  the 
most  part  represents  services  rendered  in  es- 
tablishing the  will,  is  not  a  diarge  against 
the  estate,  but  that,  having  l>een  contracted 
for  by  the  executor  upon  behalf  of  himself 
individually  and  for  Sherman  Spencer,  sole 
beneficiary  under  the  will,  it  is  the  individual 
obligation  of  the  executor  and  Sherman  Spen- 
cer. 

There  is  no  statute  in  this  state  that  re- 
quires the  executor  named  in  the  will  to  pro- 
pound the  same  for  probate;  but  article  3262, 
Revised  Civil  Statutes  of  1911,  permits  him  to 
<io  so;  and  if,  in  response  to  such  commis- 
sion, the  executor  in  good  faith  makes  ap- 
plication to  have  the  same  probated,  and  a 
contest  follows,  necessitating  the  employ- 
ment of  an  attorney,  and  the  vrill  is  admitted 
to  probate,  a  reasonable  attorney's  fee  for 
the  services  performed  is  a  claim  against  the 
estate  within  the  purview  of  articles  8628 
and  8468,  Bevised  GivU  Statutes  of  1811. 

Article  3628  reads: 

-»• 

"Art.  3623.  Executors  and  administrators  shall 
also  be  allowed  all  reasonable  expenses  neces- 
sarily incurred  by  tbem  in  the  preservation, 
safe-keeping  and  management  of  the  estate,  and 
ail  reasonable  attomey'a  tees  that  may  be  nee- 
essarily  incurred  by  them  in  the  course  of  tint 
administration." 
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Article  3458  declares  that— 

"The  claims  against  an  estate  shall  be  class- 
ed and  have  priorit7  of  payment  as  follows: 

•    •    • 

"2.  Expenses  of  administratioii  and  the  ex- 
penses incurred  in  the  preservation,  safe-keep- 
ing and  management  of  the  estate." 

In  an  opinion  by  Judge  Wolker  of  the 
Commission  of  Appeals,  adopted  by  the  Su- 
preme Court,  it  Is  held  that  reasonable  at- 
torney's fees  are  expenses  of  administration 
within  ttie  meaning  of  the  clause  of  the  stat- 
ute quoted.  WUliams  v.  Rc^inson,  66  Tex. 
347. 

The  executor  was  not  personally  interested 
In  the  probate  of  the  will.  In  contracting 
with  Pendleton  he  was  acting,  not  in  his  in- 
dividual capacity,  but  In  bis  representative 
capacity  as  executor  under  it  Portia  v.  Cole, 
11  Tex.  157.  The  probate  of  the  will  was 
the  first  essential  and  indispensable  step  to- 
ward carrying  out  the  trust  Imposed  by  it. 
The  statute  authorized  him  to  talie  such  step. 
The  employment  of  an  attorney  to  uphold 
the  will  was  consistent  with  his  duty  as 
executor  to  effectuate  and  complete  the  pur- 
poses of  bis  trust. 

It,  however,  the  language  employed  In  the 
statute  is  not  sufficiently  broad  to  Include, 
as  expenses  of  administration,  reasonable  at- 
torney's fees  Incurred  in  establishing  the 
will,  it  certainly  does  not  expressly  or  im- 
pliedly prohibit  them.  In  the  absence  of 
such  statutory  inhibition,  we  may  looK  to 
the  adjudicated  cases  for  enlightenment  in 
determining  the  rule  to  be  applied,  and  in  so 
doing  find  that  the  decided  weight  of  au- 
thority holds,  and  we  think  properly  so,  that 
where  the  executor  has  acted  in  good  faith 
in  employing  an  attorney  In  proceedings  to 
probate  the  will,  and  the  will  is  established. 
the  estate  is  chargeable  with  the  expense  of 
reasonable  attorney's  fees  thus  necessarily 
incurred.  Re  Estate  of  Prank  Hentges,  88 
Neb.  75,  124  N.  W.  929,  26  L.  R.  A.  (N.  S.) 
757,  and  notes;  Henderson  v.  Simmons,  33 
Ala.  291,  70  Am.  Dec.  590. 

Defendant  in  error  relies  upon  Renn  v. 
Samos,  37  Tex.  240,  and  Gilroy  ▼.  Richards, 
26  Tex.  ClT.  App.  865,  63  S.  W.  667,  as  sup- 
porting a  contrary  view.  In  the  Renn  Case 
the  will  had  been  probated,  and  the  heirs  of 
the  testator  instituted  suit  against  the  lega- 
tees named  in  the  will  for  the  purpose  of  set- 
ting aside  the  same,  charging  fraud  upon  the 
part  of  the  defendants  In  the  pretended  exe- 
cution of  the  win,  and  In  procuring  Its  pro- 
bate. The  plaintiffs  In  that  suit  prevailed, 
but  the  trial  couct  allowed  defendants  at- 
torney's fees  notwithstanding  that  they 
were  convicted  of  fraud  by  the  verdict  The 
appellate  court  held  that  that  .was  a  personal 
action  against  the  defendant,  and  not  against 
the  representatives  of  the  estate  of  Renn. 
Having  been  convicted  of  fraud.  It  Is  not 
surprising  that  the  appellate  court  denied  re- 


covery. A  contrary  mllng  yroxM  encourage 
fraud. 

In  tbo  Gflroy  Oase  (he  Court  of  Civil  Ap- 
peals refused  to  allow  a  claim  against  the  es- 
tate for  money  paid  by  the  wife  as  attorney's 
fees  for  defending  the  suit  to  contest  hex- 
husband's  win.  The  record  in  that  case  re- 
veals that  the  vrlU  did  not  name  an  executor, 
but  the  wife  was  appointed  temporary  admin- 
istrator. No  proceedings  other  than  the  pro- 
bate of  the  will  were  ever  taken.  No  duty 
was  imposed  under  the  terms  of  her  appoint- 
ment as  temporary  administrator,  requiring 
her  to  offer  the  will  for  probate  nor  to  employ- 
counsel  to  resist  the  contest  to  probate,  and 
her  action  In  resisting  the  contest  to  probate 
the.wlll  was  not  In  discharge  of  any  duty  Im- 
posed by  law  or  by  the  will,  but  was  her  in- 
dividual act.  These  facts  differentiate  that 
case  from  the  one  presented  by  this  record. 

[61  In  defense  of  the  action,  defendant  tn 
error  further  urges  that,  though  the  attor- 
ney's fee  may  be  a  proper  charge  against  the 
estate  In  Oklahoma,  it  can  form  no  basis 
for  a  claim  against  the  administrator  in  Tex- 
as, as  there  is  no  privity  between  the  execu- 
tor In  Oklahoma  and  the  ancillary  adminis- 
trator in  Texas.  In  support  of  this  conten- 
tion he  relies  upon  Stacy,  t.  Thrasher,  6  How. 
44,  12  li.  Ed.  337,  and  McLean  et  al.  v.  If  eek, 
18  How.  16,  15  L.  Ed.  277,  which  establish 
the  rule  that  a  Judgment  agahist  an  adminis- 
trator In' one  state  will  not  support  an  action 
against  \  another  administrator  in  a  different 
state,  because,  in  contemplation  of  law,  there 
is  no  privity  between  them.  The  correctness 
of  the  rule  announced  in  those  cases  is  not 
questioned;  but  it  has  no  application  to  the 
facts  of  this  case.  The  distinction,  as  re- 
gards privity  between  administrators  ap- 
pointed by  law  under  different  political  Ju- 
rl.sdlctions  and  privity  between  testamentary 
executors,  is  clearly  drawn  in  Hill  v.  Tucker, 
13  How.  458, 14  L.  Ed.  223.    It  Is  there  said : 

"The  executor's  interest  In  the  testator's 
estate  is  what  the  testator  gives  him.  That 
of  an  administrator  is  only  that  which  the  law 
of  his  appointment  enjoins.  •  •  •  Bat 
though  the  executor's  trust  or  appointment  may 
be  limited,  or  though  there  are  several  execu- 
tors in  different  jurisdictions,  and  some  of  them 
limited  executors,  they  are,  as  to  the  creditors 
of  the  testators  executors  in  privity,  bearing  to 
the  creditors  the  same  responsibilities  as  if 
there  was  only  one  executor.  The  privity  aris- 
es from  their  obligations  to  pay  the  testator's 
debts,  wherever  his  effects  may  be,  just  as  hU 
obligation  was  to  pay  them." 

In  the  same  case  the  court,  In  discussing 
the  want  of  privity  between  administrators 
deriving  their  powers  from  dliferent  Juris- 
dictions quotes  from  Stacey  v.  Thrasher  as 
follows : 

"An  administrator  under  grant  of  adminis- 
tration in  one  state  stands  in  none  of  these  re- 
lations—of privity— to  another  administrator  in 
another  state.    Each  is  privy  to  the  testator. 
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and  wonid  be  estopped  by  a  Jtidgment  against 
him,  but  they  have  no  prirlty  with  each  other 
in  law  or  estate.  They  receive  their  authority 
from  different  sovereignties,  and  over  differ- 
ent property.  The  authority  of  each  is  para- 
mount to  the  other.  Each  is  admiDistrator  to 
l^e  ordinary  from  which  he  receives  his  com- 
mission. Nor  does  the  one  come  by  succes- 
sion to  the  other  into  the  trust  of  the  same 
property,  incnmbered  by  the  same  debts,  as  in 
tlie  case  of  an  administrator  de  bonis  non,  who 
may  traly  be  said  to  Iiave  an  official  privity 
vitb  hia  predecessor  in  the  same  trost,  and 
therefore  liable  to  the  same  duties." 

The  view  that  the  executor  and  administra- 
tor, cam  testamento  annexo,  in  dlfTerent  Ju- 
rL«dictions,  are,  as  regards  the  credltore  of 
the  estate.  In  privity  with  each  other,  bear- 
in.;  to  the  creditors  the  same  responsibilities 
as  if  there  was  only  one  executor,  is  clearly 
stated  In  a  well-reasoned  opinion  by  the  Su- 
preme Court  of  Georgia  in  Latine  v.  Clem- 
ents, Adm'r,  3  Kelly,  426.  In  that  case  a 
Judgment  creditor  of  a  Virginia  executor 
brought  an  action  upon  the  Virginia  judg- 
ment against  the  Georgia  administrator  .with 
the  will  annexed.  The  court  held  that  they 
were  in  privity  with  the  testator  and  with 
rach  other,  and  that  an  action  would  lie 
against  the  Georgia  administrator  with  the 
will  annexed. 

The  fact  that  the  will  was  never  probated 
in  this  state  does  not  reader  the  rule  an- 
nounced inapplicable  in  this  case.  The  Okla- 
homa executor  filed  an  application  to  probate 
the  will  in  Texas,  along  with  his  application 
to  be  appointed  administrator  with  the  will 
annexed  of  the  estate  in  Texas,  but  abandon- 
ed the  application  upon  advice  of  Reily  that 
Its  probate  In  Texas  was  unnecessary,  as 
there  was  no  real  estate  Involved,  and  be- 
cause the  personal  property  could  be  distrib- 
uted through  the  probate  court  of  Grayson 
connty  upon  certified  copies  of  the  judgment 
of  the  Oklahoma  court  establishing  the  will. 

The  will  was  sufficient  to  pass  all  tbe 
personal  or  movable  property  of  the  testa- 
tor wherever  situate,  and  In  recognition  of 
this  rule  of  law  defendant  in  error  properly 
distributed  tbe  estate  In  Texas,  which  con- 
sisted exclusively  of  personalty,  under  the 
terms  of  tbe  will.  The  Oklahoma  executor 
and  the  Texas  administrator  both  recognized 
tbe  authority  of  the  will.  In  the  distribution 
of  the  estate,  that  instrument  alone  gov- 
erned each  of  them.  The  Texas  aaminlstra- 
tor  was  appointed  because  of  the  .want  of 
power  of  the  Oklahoma  executor  to  act  in 
this  state.  Upon  the  qualification  of  the  for- 
mer as  administrator,  and  the  undertaking 
upon  his  part  to  distribute  the  estate  through 
the  Texas  courts  In  accordance  with  the 
terms  of  the  will,  he  became  the  representa- 
tive of  the  estate,  and  therefore  in  privity 
irith  the  teatator  and  with  the  executor. 

It  is  our  conclusion  that  the  claim  was  a 


valid  charge  upon  the  estate  tn  the  hands  of 
any  administrator,  and  therefore  upon  the 
estate  In  the  hands  of  the  Texas  administra- 
tor. 

We  recommend,  therefore,  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  of  the  trial  court  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  r^ort  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 


RICHARDSON  st  aL  V.  BERMUDA  LAND  41 
LIVE  STOCK  CO.     (No.  218-3343.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jmie  1. 1921.) 

1.  Corporations  <d33382— Note  held  not  In  viola- 
tion of  prohibition  of  use  of  corporation's 
funds  for  other  than  legltlnfate  object  of  Its 
creation. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1164,  providing  that  no  corporation  shall 
employ  or  use  its  stock,  means,  assets,  or  other 
property  for  any  other  purpose  than  to  accom- 
plish the  legitimate  objects  of  its  creation,  the 
execution  of  a  note  by  a  land  and  live  stock 
company  to  pay  a  railroad  contractor  a  certain 
sum  upon  the  completion  of  a  railroad  line  ad- 
jacent to  the  company's  land  was  within  the 
power  of  the  corporation. 

2.  Corporation*  «s>464— Note  held  not  within 
prohibition  of  ereatlon  of  Indebtedness  by 
Mrporation. 

A  note  by  a  land  and  live  stock  company  to 
pay  a  certain  sum  on  the  completion  of  a  rail- 
road line  adjacent  to  its  land,  being  so  condi- 
tioned as  to  prevent  the  use  of  its  means  or  as- 
sets, until  the  facilities  contracted  for  were 
delivered,  was  not  within  the  prohibition  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1165, 
of  the  creation  of  any  indebtedness  by  a  cor- 
poration except  for  money  paid,  labor  done,  or 
property  actually  received. 

Appeal  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District 

Suit  by  Mary  I.  Richardson  and  another, 
executors  of  Asher  Richardson,  against  the 
Bermuda  I^nd  &  Live  Stock  Company.  From 
a  Judgment  of  tbe  Court  of  Civil  Appeals  af- 
firming a  Judgment  in  favor  of  the  defendant 
(210  S.  W.  746),  plaintiffs  appeal.  Reversed 
and  remanded  for  trial  on  merits. 

Denman,  Franklin  &  McGown  and  Frank 
S.  Huson,  all  of  San  Antonio,  for  appellants. 

Alex  CL  Bullitt,  of  San. Antonio,  for  ap- 
pellee. 

TATLOR,  P.  X  A  contract  executed  Octo- 
ber 5,  1908,  by  the  Bermuda' Land  &  live 
Stock  Company,  defendant  in  error,  of  whldi 
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the  following  la  a  copy,  forms  the  basis  of 
the  controversy  Involved  In  this  salt: 

"Whereu,  we  own  the  following  described 
land,  the  same  being  situated  in  Dimmit  coun- 
ty, Texas,   known  as  survey  No.  ;    and 

whereas,  said  land  will  be  greatly  enhanced  in 
value  by  the  construction  of  a  standard  gauge 
railroad  from  a  point  on  the  I.  &  O.  N.  Bail- 
road  now  in  operation,  into  Dimmit  county, 
Texas:  Therefore,  for  value  received,  and  as 
an  inducement  to  Asher  Richardson  and  his  as- 
sociates, and  their  assigns,  to  build  a  standard 
gauge  railroad  from  a  point  on  tbe  I.  &  O.  N. 
Railroad  near  Artesia  to  Aaherton,  on  Moro 
creek,  in  Dimmit  county,  I,  or  we,  agree  and 
promise  to  pay  to  Asher  Richardson  and  his  as- 
sociates at  San  Antonio,  Texas,  the  sum  of  two 
thousand  dollars,  with  eight  per  cent  (8%) 
interest  per  annnm  from  maturity  until  paid. 

"Said  sum  of  two  thousand  dollars  to  become 
due  and  payable  upon  the  completion  of  said 
railroad  to  Asherton  and  putting  the  same  in 
operation,  providing  same  is  done  on  or  before 
June  1,  1909. 

"Should  this  note  not  be  paid  at  maturity  and 
suit  is  brought  to  coUect  same,  then  I  agree 
to  pay  an  additional  10%  as  attorney's  fees." 

Suit  was  filed  on  the  contract  by  Asher 
Richardson.  Subsequent  to  his  death  It  has 
been  prosecuted  by  Mary  I.  Richardson  and 
Littleton  V.  Richardson,  independent  execu- 
tors of  his  estate,  and  plaintiffs  In  error  here. 

The  following  is  a  summary  of  the  allega- 
tions of  the  petition  material  to  this  discus- 
sion: Defendant  In  error,  Bermuda  Land  & 
Live  Stock  Company,  is  a  corporation  char^ 
tered  for  the  purpose  of  buying,  selling,  and 
raising  live  stock,  and  has  the  power  to  hold, 
purchase,  sell,  mortgage  or  otherwise  con- 
vey such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  require.  In  con- 
ducting its  business  it  owns  and  operates  a 
large  pasture  in  Dimmit  county,  Tex.,  in 
which  there  were  no  railroad  facilities  prior 
to  the  building  of  the  railroad  referred  to  In 
the  contract.  The  pasture  was  25  or  30  miles 
from  the  nearest  railroad.  Defendant  In 
error  executed  the  contract  sued  on  as  an 
inducement  to  Richardson  to  build  the  road 
next  to  Its  land.  This  railroad  was  the  first 
to  enter  Dimmit  county.  It  extends  from 
Asherton  to  Artesia,  a  distance  of  30  miles 
or  more,  passing  next  to  defendant  In  error's 
land,  affording  it  a  valuable  means  of  trans- 
portation. Defendant  In  error  believed  that 
the  railroad  would  tend  to  greatly  Increase 
its  business  and  the  value  of  Its  land,  and 
Its  purpose  in  executing  the  contract  was  to 
increase  its  corporate  business  and  the  value 
of  Its  land.  Richardson  built  the  railroad 
and  put  It  In  operation  within  the  time  agreed 
upon,  and  by  reason  thereof  defendant  In 
error  was  provided  with  a  means  of  trans- 
portation which  has  greatly  Increased  its 
business.  The  increased  value  of  Its  business, 
as  well  as  the  Increase  in  the  value  of  land 
resulting  from  the  building  of  the  railroad, 
Is  far  In  excess  of  the  amount  of  the  note 


sued  on.  Tbe  snm  agreed  in  said  oomtr^et 
to  be  paid  was  reasonable  as  an  expenditure 
for  the  benefits  received,  and  was  sn  ordi- 
nary, usual,  and  customary  expenditare  for 
such  a  corporation,  under  the  drcnmsifcaiiceE, 
to  obtain  such  facilities.  Tbe  note  Is  j»st 
due  and  unpaid. 

The  trial  court  sustained  a  general  dennir- 
and  special  exception.  The  ground  of  the 
exception  was  that  tbe  petition  shows  ttaa: 
the  defendant  ta  error  is  a  private  corpora- 
tion organized  under  the  laws  of  Texas*  and 
does  not  show  that  the  contract  sued  on  wis 
executed  to  evidence  an  indebtedness  created 
for  money  paid,  labor  dtme,  or  property  ac- 
tually received. 

The  Court  of  Civil  Appeals  afllrmed  the 
Judgment  of  the  trial  court  under  the  riew 
that  it  was  not  within  the  power  of  defendant 
in  error  to  execute  the  contract  snied  oo; 
that  the  contract  was  ultra  vires  and  T«rfd, 
and  defendant  in  error  was  not  estopped 
from  setting  up  its  invaUdity.  210  S.  W. 
746. 

[1]  The  provisions  of  articles  1104  and 
1165  (Ver.  Sayl.  B.  S.  1914)  are  made  the 
basis  of  the  court's  holding  that  defendant  in 
error  was  without  authority  to  make  the 
contract.  The  former  provides  that  no  cor- 
poration "shall  employ  or  iise  its  stock, 
means,  assets,  or  other  property,  directly  or 
indirectly,  for  any  other  purpose  whatever 
than  to  accomplish  the  legitimate  objects  of 
Its  creation  »  »  »  ";  the  latter,  that  no 
corporation  "shall  create  any  Indebtedness 
whatever  except  for  money  paid,  labor  done, 
*    *    •    or  property  actually  received." 

The  provisions  of  article  1164  are  identical 
with  the  provisions  of  article  665  of  the  Re- 
vised Statutes  of  1895,  and  article  589  of  the 
prior  revision.    It  is  clear  from  the  opini<His 
of  the  Suprehie  Court  construing  its  provi- 
sions as  contained  In  the  former  statutes  tliat 
the  execution  of  the  contract  sued  on  was  not 
in  violation  of  such  provisions.     Northside 
Ry.  Co.  et  al.  v.  Worthington,  88  Tex.  562, 
SO  S.  W.  1055,  53  Am.  St.  Rep.  778;    Bond 
V.  Terrell  Mfg.  Co,  82  Tex.  309,  18  8.  W. 
691;   Commanche  Cotton  OU  Co.  v.  Browne, 
99  Tex.  660,  92  S.  W,  450;   Ft  Worth  City 
Co.  V.  Smith  Bridge  Co.,  151  U.  S.  294,  14 
Sup.  Ct  339,  38  L.  Ed.  167.    It  can  hardly  be 
questioned  that   the  expenditure  of  a  rea- 
sonable amount  by  defendant  in  error  for  the 
purpose  of  securing  such  Improved  trans- 
portation facilities  to  and  from  Its  land  as 
would  greatly  Increase  Its  business  was  an 
expenditure  to  accomplish,  and  aid  directly 
in  accomplishing,  the  objects  for  which  it  was 
created. 

[2]  The  more  serious  question  in  the  case 
is  whether  the  execution  of  the  contract  sued 
upon  was  in  violation  of  that  provision  of 
article  1165  relating  to  the  character  of  in- 
debtedness that  a  «otporatI<Hi  la  prohibited 
from  creating. 


Digitized  by 


Google 


Tex.) 


RICHARDSON  T.  BERMtTDA  liANB  ^  MVESTOCK  00. 
(«8i  aw.) 


339 


Articles  1164  and  1166  were  taken  by  the 
ISll  codlflers  of  the  statutes  from  Aapter 
3.66  of  the  General  Laws  passed  In  1907  at 
tbe  regular  aesslon  of  the  Thirtieth  Legis- 
lature. Laws  of  Texas,  Tol,  13,  p.  309.  That 
I>art  of  section  6  of  the  act  from  which  the 
articles  referred  to  were  carved.  Is  as  fol- 
lo-ws: 

"No   corporation,  domestic  or  foreign,  doing 
basiuesa  in  the  state,  shall  employ  or  use  its 
stock,  means,  assets  or  other  property,  direct- 
ly or  indirectly,  for  any  other  purpose  vhatever 
tban   to   accomplish  the  legitimate  objects  of 
its  creation  or  that  permitted  by  law,  nor  shall 
it  issue  any  stock  or  create  any  indebtedness 
'whatever  except  for  money  paid,  labor  done, 
'which  is  reasonably  worth  at  least  the  sum  at 
'which    it   was   taken   by -the   corporation;    or 
property  actually  received  reasonably  worth  at 
least  the  sum  at  which  it  was  taken  by  the 
company." 

The  remaining  part  of  section  S  contains 
provisions  forbidding  such  corporation  to 
use  its  assets,  property,  stock,  means,  or 
funds,  in  the  interest  of  any  political  party 
or  candidate  for  office,  etc,  and  provides  a 
penalty  for  the  violation  of  any  of  the  pro- 
visions of  the  section. 

The  caption  of  the  act  in  fall  is  as  follows: 

"An  act  on  the  subject  of  private  corpora- 
tions, prescribing  the  terms  and  conditions  on 
which  they  may  be  chartered,  and  providing 
the  amount  of  capital  stock  to  be  paid  in,  and 
when  the  remainder  shall  be  paid;  also  pre- 
scribing the  method  by  which  the  capital  stock 
of  private  corporations  may  be  increased  and 
decreased;  also  providing  for  the  dissolution 
of  corporations,  and  the  procedure  incident 
thereto;  also  forbidding  any  such  corporation 
to  use  its  assets,  property,  stock,  means  or 
funds  In  the  interest  or  for  the  success  of  any 
political  party  or  candidate  for  office,  or  for 
the  defeat  or  success  of  any  questions  snbmlt- 
ted  to  a  vote  of  the  people,  or  for  any  purpose 
other  than  to  accompUsh  the  legitimate  object* 
of  its  creation." 

The  other  sections  of  the  act  are  not  per- 
tinent. 

The  caption,  in  so  far  as  It  Is  material  here, 
declares  that  the  purpose  of  the  act  was  to 
forbid  any  such  corporation  to  use  its  assets, 
prc^rty,  means,  or  funds  for  any  purpose 
other  than  to  accomplish  the  legitimate  ol>- 
Jects  of  its  creation.  It  suggests  no  further 
restriction  on  the  powers  of  the  corporation 
In  this  connection  than  that  stated.  The 
first  fonr  lines  of  section  5,  brought  forward 
in  the  1911  revision  as  article  1164,  makes  ef- 
fective the  declared  purpose  of  the  act  In 
almost  tbe  Identical  language  of  the  caption. 

That  part  of  section  6,  quoted  above,  not 
Incorporated  in  article  1164,  was  brought  for- 
ward In  the  revision  as  article  1165.  It  ap- 
pears in  general  to  be  a  legislative  enactment 
of  section  6  of  article  12  of  the  CJonstltutlon, 
which  declares  that — 

"No  corporation  shall  issue  stock  or  bonds 
except  for  money  paid,  labor  done  or  property 


actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

Unless  the  indebtedness  referred  to  in 
article  1165  was  a  general  term  used  by  the 
Legislature  to  include  stock  and  bonds  and 
such  evidences  of  indebtedness  as  should 
constitute  the  capital  of  a  corporation.  It  is 
a  distinct  limitation  upon  article  1164.  It 
Is  questionable  whether  the  Legislature  in- 
tended by  the  act  of  1907  to  place  any  fnrflier 
limitation  upon  the  use  by  a  corporation  of 
Its  means  or  fauds  than  tiiat  stated  in  arti- 
cle 1164,  and  In  the  caption  of  the  act  It 
is  not  necessary,  however,  under  our  view  of 
the  effect  of  the  contract  declared  upon,  and 
in  view  of  the  allegations  of  plaintiffs  in 
error,  to  construe  the  act  further  than  to 
determine  whether  the  contract  comes  'wlthln 
the  terms  of  that  provision  relating  to  the 
creation  by  a  corporation  of  "any  Indebted- 
ness whatever,"  brought  forward  as  article 
1165. 

What  the  Bermuda  Land  ft  Uve  Stock 
Company  did,  as  appears  from  the  allega- 
tions, was  to  enter  into  a  contract  with  Rich- 
ardson and  his  associates  for  the  purpose 
of  securing  transportation  facilities  to  be  so 
used  in  the  conduct  of  Its  business  as  to  di- 
rectly promote  the  purpose  for  which  It  was 
created.  The  contract  was  so  conditioned  as 
to  render  It  impossible  for  the  means  or  as- 
sets of  the  company  to  be  used  pursuant  to 
Its  terms  for  any  purpose  until  the  facilities 
contracted  for  were  delivered.  The  com- 
pany did  not,  by  tbe  execatioa  and  delivery 
of  tbe  contract,  lend  its  credit  to  plaintiffs  in 
error.  By  the  terms  of  the  contract  no  In- 
debtedness was  created  against  the  company 
until  tbe  transportation  facilities  were  avail- 
able to  it  for  nse.  The  promise  to  pay  did 
not  mature  Into  an  Indebtedness  and  become 
payable  except  upon  the  "compledcm  of  said 
railroad  to  Asherton  and  putting  the  same 
In  operation."  A  purchaser  of  the  contract 
would  have  acquired  it  at  his  peril.  The 
promise  to  pay  did  not  become  a  binding 
obligation  against  the  company  until  that 
which  was  to  be  received  by  it  had  been  ac- 
tually received.  If  the  contract  executed  Is 
within  tbe  prohibition  of  article  1165,  a  cor- 
poration Is  without  power  to  purchase  <m 
Its  credit  There  is.  In  our  opinion,  nothing 
In  that  part  of  the  act  of  1907  quoted  abovCk 
the  effect  of  which  was  to  prc^Ut  defoid- 
ant  in  error  from  entering. Into  the  contract 
declared  upon.  H.  ft  T.  C.  Ry.  Co.  T.  Dlam(»d 
Press  Brick  Co.,  222  S.  W.  204. 

In  the  case  dted  the  brick  company,  a 
corporation  authorized  to  manufacture  and 
sell  brick,  entered  into  a  contract  'with  the 
railway  company,  agreeing  to  hold  it  harm- 
less from  all  damages  It  might  suffer  by 
reason  of  its  constructing  a  spur  track  to  the 
brick  company's  plant  The  railway  company 
built  the  track  as  agreed.  Judgment  was  re- 
covered against  tbe  railway  for  personal  la- 
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Juries  snstained  by  Um  at  a  erooBiiis  over 
the  qrar  track.  Hie  raOwar  company  raed 
the  brick  company  on  Its  contract  of  In- 
demnity for  the  amotmt  it  was  compelled  to 
pay  nnder  the  Judgment.  The  brick  company 
pleaded  that  the  contract  was  nltra  vires, 
and  the  trial  conrt  sustained  demnrrers  to 
the  railway's  petition.  It  was  stated  in  the 
opinion  diat — 

"A  coriKiration  is  enpowered  to  enter  into  a 
contract  to  enable  it  to  carry  on  the  baainesa 
and  accompliab  the  purpose  of  its  existence, 
unless  prohibited  by  law  or  the  proTision  of  its 
charter.  The  langnage  of  the  agreement  now 
nnder  consideration  leayes  no  room  to  doubt 
that  the  eontract  was  made  in  order  to  accom- 
plish the  purpose  for  which  the  corporation 
was  created." 

In  Tiew  of  our  eoncloslon  that  the  contract 
sued  on  does  not  represent  a  form  of  indebt- 
edness prohibited  by  article  1165,  it  is  not 
necessary  to  determine  whether  the  contract 
ttenefits  receired  by  defendant  in  error  under 
the  contract  were  "property  actoally  re- 
celTed." 

The  trial  court  and  Conrt  of  C3tU  Appeals 
erred.  In  our  opinion,  in  holding  that  the 
general  demurrer  and  special  ezceptlons 
should  hare  been  sustained. 

We  recommend  that  the  judgments  of  both 
courts  be  reversed,  and  that  the  cause  be 
remanded  for  trial  on  its  merits. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  la  Its 
opinion. 


PERRY  V.  SMITH  at  aL    (N*.  165-3164.) 

(Oommisaion  of  Appeals  of  Texas,  Section  B. 
Jnne  1,  1921.) 

1.  Deeds  «=9 IBS— Consent  to  pladag  mechan- 
10*8  lien  upon  property  held  not  waiver  of 
eondltlon  In  deed. 

Consent  by  a  grantor  that  grantee  place  a 
mechanic's  lien  upon  the  land  was  not  a  waiver 
of  a  condition  in  the  deed  that  a  gin  and  mill 
be  constructed  and  operated,  the  company  plac- 
ing the  mechanic's  lien  upon  the  land  being 
charged  with  knowledge  of  the  conditions  in 
the  deed,  and  that  its  lien  was  subject  to  be 
defeated  by  a  breach  of  such  condition. 

2.  Deeds  «=»I56— Right  of  re-entry  after  con- 
dition subsequent  broken  not  assignable  at 
oommon  law. 

The  right  of  re-entry  after  condition  sub- 
sequent broken  is  not  assignable  under  the 
BngUsh  common  law. 


3.  Dsads  «=>I56— Rlflit  at  re-eatry  after  eae- 
itOtm  sabaaqaaet  krokaa  asslgaablaL 
The  question  of  assignabilitT  of  tbm  right 
of  re-entry  after  condition  snbseqnent  brok^ 
should  be  governed  by  the  same  mle  which  is 
applied  to  the  assignability  of  an  interest  Sa 
land  in  the  adverse  possession  of  another,  and 
the  right  of  re-entry  after  condition  snbseqnent 
broken  is  assignable  in  view  of  Bev.  St.  1011. 
art.  7733(4),  notwithstandmg  the  act  of  184a 
which  makes  the  common  law  of  F<ngland  Oe 
rule  of  decision  In  the  state. 

Error  to  Ooort  of  Civil  Appeals  of  Bi^ith 
Supreme  Judicial  District 

Action  by  L.  H.  Perry  against  Sidn? 
Smith  and  others.  E^m  a  Judgment  of  the 
Cburt  of  ClvU  Aiq;>eals  0.9S  S.  W.  1013}  af- 
firming a  Judgment  of  the  trial  court,  the 
plaintiff  brings  error.  Beversed  and  ren- 
dered. 

W.  W.  Moores,  of  Stephenvllle,  for  plain- 
tilf  in  error. 

Pittman  &  Taylor  and  J.  A.  Johnson,  all  of 
Stephenvllle,  for  defendants  In  error. 

McCLENDON,  P.  J.  On  November  12, 
1912,  S.  M.  Keith  and  wife  conveyed.  t<x  the 
recited  cash  consideration  of  $10,  unto  Sid- 
ney Smith,  three  acres  of  land  in  Erath  coun- 
ty, subject  to  certain  conditions,  among 
wlilcb  were  that  two  acres  of  the  land  were 
to  be  used  by  the  grantee  for  gin  and  mill 
purposes  only,  upon  which  the  grantee  was 
to  erect  a  gin  and  mill  building  of  certain  ca- 
pacity and  within  a  certain  time,  and  provid- 
ing that,  if  for  any  cause  the  gin  and  mill 
be  not  erected  or  cease  operation  on  said 
premises,  the  land  thereby  conveyed  should 
revert  to  the  grantors.  Smith  went  into  pos- 
session, and  in  January,  1913,  made  a  con- 
tract with  Higginbotham  Company  to  con- 
struct the  improvements  required  under  the 
deed,  for  which  a  mechanic's  lien  was  given. 
In  May,  1914.  Smith  and  wife  conveyed  the 
land  and  improvements  to  Higginbotham 
Company,  in  consideration  of  the  debt  thus 
created,  which  company  in  turn  sold  the  land 
to  one  Holt  The  condition  for  keeping  the 
gin  and  mill  In  operation  was  breached,  and 
after  the  breach,  but  before  re-entry,  on 
April  1,  1915,  Keith  and  wife  conveyed  the 
land  to  L.  H.  Perry.  This  suit  was  brought 
by  Perry  against  Smith  aud  bis  vendees  in 
trespass  to  try  title  to  recover  the  land  con- 
veyed, upon  the  ground  that  the  title  had  re- 
verted to  Keith  and  wife,  and  that  Perry  by 
his  deed  from  the  latter  had  succeeded  to 
their  rights.  The  cause  was  tried  In  the 
district  court  without  a  Jury,  and  Judgment 
was  rendered  for  defendants,  the  court  find- 
ing that  the  conditions  above  named  had 
been  broken,  but  that  Keith  had  waived  his 
right  to  insist  upon  the  condition  on  ac- 
count of  having  known  of  the  execution  of 
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the  mechanic's  lien  to  Bigglnbotham  Com- 
pany and  baTing  verbally  consented  to  Its 
being  placed  upon  the  land.  The  Court  of 
Civil  Appeals  affirmed  this  Judgment,  npon 
the  holding  that  the  right  of  reentry  after 
condition  subsequent  broken  is  not  assign- 
able, and  therefore  no  title  passed  by  the 
conveyance  from  Keith  and  wife  to  Perry. 
198  S.  W.  1013.    , 

The  case  presents  two  auestlons  for  deter- 
mination: First,  whether  the  trial  court's 
boldlng  that  tbe  condition  in  the  deed  was 
waived  Is  supported  by  the  evidence;  and, 
second,  whether  the  EikgUsh  common-law  doc- 
trine that  the  right  of  re-entry  after  condi- 
tion subsequent  broken  la  not  assignable  Is 
In  force  in  this  state. 

[1  ]  The  only  testimony  tending  to  show  a 
waiver  of  the  conditions  in  the  deed  is  to  the 
effect  that  aJter  the  execution  of  the  deed, 
and  before  the  Improvements  were  put  upon 
the  property,  Keith  knew  of  and  consented 
to  the  placing  of  a  mechanic's  lien  thereon. 
We  are  unable  to  oondnde  that  such  fact 
amounted  to  a  waiver  of  the  condition.  There 
Is  no  intimation  that  Keith  agreed  that  the 
condition  would  not  be  Insisted  upon,  or  that 
the  lien  should  be  other  than  subordinate  to 
the  title  acquired  by  Smith  under  his  con- 
veyance.   At  the  time  this  lien  was  created, 
no  breach  of  the  condition  had  occurred,  and 
the  debt  secured  by  the  lien  was  incurred 
for  the  purpose  of  carrying  out  the  terms  of 
the  condition.     Higginbotham  Company  and 
those  claiming  nnder  it  were  charged  with 
knowledge  of  the  conditions  in  the  grant  to 
Smith,  and  its  lien  upon  the  real  estate  was 
subject  to  be  defeated  by  a  breach  of  the 
same  condition  which  would  defeat  the  title 
acquired  by  Smith  under  his  deed.    The  bare 
fact  of  knowledge  of  and  consent  to  a  lien 
up<»  the  property  would  not,  in  our  opin- 
ion, amount  to  an  estoppel  or  waiver,  In  so 
far  as  conditions  not. then  broken  were  con- 
cerned. 

[2]  The  second  question  presents  no  little 
difficulty.  The  Court  of  Civil  Appeals  has 
correctly  announced  the  rule  under  the  Kng- 
lish  common  law.  Whether  that  doctrine  is 
in  force  in  this  state  under  the  act  of  1840, 
which  makes  the  common  law  of  Bngland 
the  rule  of  decision  in  this  state,  is  a  ques- 
tion requiring  an  examination  not  only  Into 
the  common-law  rule,  but  into  its  basis  and 
Its  aiHpllcablllty  to  our  system  of  jurispru- 
dence as  applied  to  lands  and  interest  there- 
in. The  particular  question  of  the  assign- 
ability of  the  right  of  re-entry  after  condition 
subsequent  broken  has  never  been  presented 
to  the  Supreme  Court  of  this  state  In  a  case 
where  the  question  was  necessary  to  a  ded- 
sion,  in  so  far  as  we  have  been  able  to  And. 

The  doctrine  of  the  nonassignability  of 
titles  or  Interests  in  lands,  not  In  the  actual 
possession  of  the  grantor,  has  been  quite  gen- 
erally by  Jnrlsts  and  text-writers  ascribed 
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As  expressed 


to  a  dislike  tor  malntaianoa 
by  Coke: 

"The  reason  hereof  is  for  the  avoiding  of 
maintenance,  suppression  of  right,  and  stirring 
up  of  suits,  and  therefore  nothing  in  action, 
entrie  or  re-entrie,  can  be  granted  over;  tor 
so  under  colour  thereof  pretended  titles  might 
be  granted  to  great  men  whereby  right  might 
be  trodden  downe  and  the  weake  oppressed, 
which  the  common  law  forbiddeth  as  men  to 
grant  before  they  be  In  possession."  Coke 
on  littleton,  218b. 

Lord  Mansfield  says: 

"Oat  ancestors  got  into  very  odd  notions  on 
these  subjects,  and  were  induced  by  particular 
causes  to  make  estates  grow  out  of  wrongful 
acts.  The  reason  was  the  prodigious  jealousy 
the  law  always  had  of  permitting  rights  to  be 
transferred  from  one  man  to  another,  lest  the 
poorer  should  be  harassed  by  rights  being 
transferred  to  more  powerful  persons." 

During  the  reigns  of  Edward  I  and  Ed- 
ward III  repeated  statutes  were  passed 
against  maintenance  and  champerty,  "which 
arose  from  the  embarrassments  which  at- 
tended the  administration  of  justice  In  those 
turbulent  times,  from  dangerous  Influences 
and  (^presslon  of  men  of  power."  4  Kent's 
Com.  p.  514. 

By  the  Statute  of  82  Henty  VIII,  a  0,  en- 
titled "The  Bill  of  Bracery  and  Buying  of 
Titles,"  tny  one  selling  or  buying  a  title  to 
property  of  which  for  the  preceding  year  he 
or  those  under  whom  he  claimed,  bad  not  ei- 
ther been  in  possession  or  received  the  rents, 
was  subjected  to  the  penalty  of  forfeiting 
the  value  of  the  lands,  one  half  to  the  crown 
azkd  the  other  half  to  the  lafonner;  an  ex- 
ception being  made  were  one  in  possession 
purchased  an  outstanding  adverse  title  or 
claim.  Introductory  to  this  statute  Is  a  re-' 
dtal  of  conditions  which  brought  forth  Its 
enactment,  as  follows: 

"The  King,  our  sovereign  lord,  calling  to  bis 
most  blessed  remembrance  that  there  is  noth- 
ing within  this  realm  that  conserveth  his  lov- 
ing subjects  in  more  quietness,  rest,  peace, 
and  good  concord  than  the  due  and  just  minis- 
tration of  his  laws,  and  the  true  and  indifferent 
trials  of  such  titles  and  issues,  as  been  to  be 
tried  according  to  the  laws  of  this  realm, 
which  his  most  royal  majesty  perceiveth  to  be 
greatly  hindered  and  letted  by  maintenance, 
embracery,  champerty,  subordination  of  wit- 
nesses, sinister  labour,  buying  of  titles,  and 
pretensed  rights  of  persons  not  being  in  pos- 
session, whereupon  great  perjury  hath  ensued, 
and  much  inqnietness,  oppression,  vexation, 
troubles,  wrongs  and  disinheritance  hath  fol- 
lowed among  his  most  loving  subjects,  to  the 
great  displeasure  of  Almighty  Ood,  the  discon- 
tentation  of  his  majesty,  and  to  the  Kreat  hin- 
drance and  let  of  justice  within  this  his  realm, 
for  the  avoiding  of  all  which  misdemeanors, 
and  buying  of  titles  and  pretensed  rights,  and 
to  the  intent  that  justice  may  be  more  fully 
and  indifferently  ministered,  and  the  truth  in 
causes  of  contention  plainly  tried  between  his 
subjects  of  this  irealm;   be  It  enacted,  etc." 
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Lord  Coleridge,  In  referring  to  the  period 
of  English  history  In  which  these  statutes 
were  passed,  says: 

"It  may  be  that  the  danger  of  the  oppresaion 
of  poor  men  by  rich  men,  through  the  means 
of  legal  proceedings,  was  great  and  pressing; 
so  that  the  judges  of  those  days,  wisely  ac- 
cording to  the  facts  of  those  days,  took  strict 
yiews  on  the  subject  of  maintenance."  Bad- 
laugh  T.  Newdegate,  1  Q.  B.  D.  7. 

But,  ind^Mndently  of  these  statutes,  it  Is 
no  doubt  correct  that  at  common  law  titles 
and  Interests  In  lands  were  not  assignable, 
unless  the  grantor  was  In  possession.  This 
doctrine  is  usually  ascribed  to  practices  of 
the  feudal  system,  under  which  livery  of 
seizin  "delivery  of  corporeal  possession  of 
the  land  or  tenement  •  •  •  was  held  ab- 
solutely necessary  to  complete  the  donation." 
2  Blackstone's  Com.  311.  Modem  scholars, 
however,  have  rejected  this  explanation,  as- 
signing as  the  true  basis  of  the  doctrine  the 
fact  that  our  Anglo-Saxon  forbears  had  no 
mental  conception  of  title  as  separate  from 
the  subject  of  title,  and  consequently  mere 
rights  as  dtetinguished  from  things  were  not 
the  subject  of  contract.  This  view  Is  ably 
maintained  by  Prof.  Maitland  In  an  article 
entitled  "The  Mystery  of  Selsen."  2  L.  Q. 
Rev.  405. 

Whatever  view  may  be  taken  of  the  origin 
of  or  reasons  for  the  general  doctrine  of  non- 
assignability of  titles  to  or  Interests  In  lands 
not  In  possession  of  the  grantor,  it  is  quite 
clear  that  none  of  those  reasons  existed  In 
the  Republic  of  Texas  at  the  time  the  com- 
mon law  was  adopted  as  the  rule  of  decision 
In  civil  matters.  Neither  the  English  stat- 
utes nor  the  English  common  law  upon  the 
subject  of  maintenance  have  ever  been  held 
to  be  of  force  in  Texas.  Bentlnck  v.  Frank- 
lin, 38  Tex.  458.  In  that  case  It  was  said 
that  there  is  no  law  probibitlag  champerty  In 
force  In  this  state.  Whenever  the  doctrine 
under  discussion  has  been  invoked,  the  Su- 
preme Court  has  declined  to  enforce  it,  ao 
table  examples  of  which  are  to  be  found  In 
upholding  the  assignability  of  choses  in  ac- 
tion generally  (Nimmo  v.  Davis,  7  Tex.  26); 
the  right  of  expectant  heirs  (Hale  v.  Hollon, 
00  Tex.  427,  30  S.  W.  287,  36  L.  R.  A.  75,  59 
Am.  St.  Rep.  810;  Barre  v.  Daggett,  105  Tex. 
573,  153  S.  W.  120) ;  transferability  of  land 
hdd  adversely  in  the  possession  of  another 
(Carder  v.  McDermett,  12  Tex.  546;  Camp- 
bell V.  Everts,  47  Tex.  102). 

Our  Supreme  Court  has  repeatedly  pointed 
out  that  the  evils  sought  to  be  obviated  by 
the  English  rule  would  be  more  likely  to 
flourish  under  conditions  here  by  an  adop- 
tion of  that  rule.  Chief  Justice  Hemphill 
quoted  with  apparent  approval  from  Stoever 
V.  Whitman's  Lessee,  6  Bin.  421,  where  it  is 
said  that — 

"From  the  equality  of  the  condition  of  per- 
sons in  this  country,  there  was  no  danger  of 


maintenance  from  the  influence  of  powerful 
individuals,  and  the  abundance  and  the  cheap- 
ness of  land  rendered  it  necessary  to  admit  of 
its  transfer  with  almost  as  much  facility  as 
personal  property.  For  these  reasons,  when 
deeds  and  devises  of  land  have  been  considered 
in  our  courts,  it  has  never  been  made  a  ques- 
tion whether  the  grantor  or  devisor  was  in 
or  out  of  possession,  and  to  make  it  now  would 
disturb  what  has  been  looked  upon  aa  set- 
tled."   McMuIlen  ▼.  Guest,  6  Tex.  278. 

In  Stewart -T.  Railway,  62  Tex.  246,  we 
read: 

"While  it  Is  the  policy  of  the  courts  to  dis- 
courage groundless  and  vexatious  litigation,  the 
Constitution  declares  that:  'All  courts  shall 
be  open,  and  every  person  for  an  injury  done 
him  in  his  lands,  goods,  persons  or  reputation 
shall  have  remedy  by  due  course  of  law.'  The 
policy  that  dictated  the  English  statutes  had 
for  its  object  the  protection  of  the  poor  against 
the  wealthy  and  influential,  when  their  rights 
formed  the  subject  of  litigation  before  the 
courts.  Here  the  conditions  of  society  in  a 
great  measure  are  very  different.  To  eoaUe 
the  poor  in  many  cases  to  secure  an  adjudica- 
tion upon  disputed  rights,  it  is  necessary  that 
the  right  of  the  attorney  to  contract  for  a  con- 
tingent interest  in  the  subject-matter  of  the 
litigation,  by  way  of  compensation  for  profes- 
sional service,  should  be  recognized." 

From  the  earliest  times  it  has  been  the 
policy  of  our  law  to  permit  the  free  transfer 
of  all  classes  of  property  and  rights  In  prop- 
erty, except  in  those  cases  where  such  rights 
were  from  their  very  nature  purely  personal 
to  the  grantor,  or  where  assignability  was  in 
contravention  of  some  rule  of  public  policy  or 
statute  law. 

In  Graham  ▼.  Henry,  17  Tex.  164,  It  Is 
said: 

"In  genera],  whatever  is  susceptible  of  ex- 
clusive, individual  appropriation  may  be  the 
subject  of  bargain  and  sale;  so  that  property, 
considered  as  an  exclusive  right  to  things,  im- 
plies not  only  a  right  to  use,  but  a  right  te 
dispose  of  them.  Whatever  exclusive  right 
a  man  has  in  anything,  he  has  a  right  to  dis- 
pose of  absolutely,  as  he  pleases,  provided  he 
makes  no  disposition  of  it  prohibited  by  law. 
It  matters  not  what  advances  he  has  made 
towards  acquiring  the  ultimate  dominion,  or 
absolute  and  complete  proprietorship;  the  mo- 
ment he  has  acquired  an  exclusive  interest, 
though  it  be  but  a  contingent  and  executory 
interest,  he  may  dispose  of  it  at  pleasure,  sub- 
ject only  to  the  condition  that  it  is  not  forbid- 
den by  law." 

In  Johnson  v.  Newman,  48  Tez.  628,  the 
court  bad  for  decision  the  assignability  of 
the  right  of  dtieens  of  Texas  und»'  the  Con- 
stitution of  the  republic  to  acquire  land 
grants.    The  court  say: 

"Though  at  the  date  of  this  contract  Mitchell 
bad  neither  a  title  to  the  land  in  controversy 
nor  the  certificate  under  which  it  has  been 
acquireu,  still  there  was,  undoubtedly,  guar- 
anteed to  him  by  the  Constitution  the  right  to 
this  amount  of  land  on  his  complyinc  with  the 
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requirements  to  be  prescribed  by  law.  TUdt 
right,  though  neither  real  nor  personal  prop- 
erty in  esse,  was  nevertheless  an  inchoate 
right  to  get  that  quantity  of  land  out  of  some 
part  of  the  public  domain  at  the  time,  and  in 
the  manner  to  be  afterwards  provided  and  .de- 
termined by  the  government.  It  was  a  right 
or  interest  of  rach  character  as  to  be  the  anb- 
ject  of  a  contract.  Emmons  v.  Oldham,  12 
Tex.  26;  Graham  ▼.  Henry,  17  Tex.  167;  Babb 
T.  Carroll,  21  Tex.  67&;  Andrews  v.  Smith- 
wick,  24  Tex.  488." 

In  discusBliig  the  effect  of  the  act  of  1840, 
which  made  the  common  law  of  England  the 
rale  of  decision  in  this  state  in  dvll  mat> 
ters.  Chief  Justice  Brown,  in  Grigsby  v.  S^b, 
105  Tex.  600,  153  S.  W.  1125,  L.  R.  A.  1915B, 
1,  Ann.  Gas.  1915C,  1011,  says: 

"We  conclude  that  'the  common  law  of  Eng- 
land* adopted  by  the  Congress  of  the  republic 
was  that  which  was  declared  by  the  courts  of 
the  different  states  of  the  United  States.  This 
conclusion  is  supported  by  the  fact  that  the 
lawyer  members  of  that  Congress  who  framed 
aad  enacted  that  statuto  had  been  reared  and 
educated  in  the  United  States,  and  would  nat- 
urally have  in  mind  the  common  law  with  which 
they  were  familiar." 

If  we  examine  the  decision  of  other  states, 
we  find  that  the  anthoritles  are  not  in  accord 
In  holding  that  the  light  of  re-entry  after 
condition  subsequent  broken  is  not  assign- 
able. The  following  is  from  4  Kent's  Com- 
mentariea,  p^  518: 

"The  ancient  policy  which  prohibited  the 
'ale  of  pretended  titles,  and  held  the  convey- 
ance to  a  third  person  of  lands  held  adversely 
at  the  time  to  be  an  act  of  maintenance,  was 
founded  upon  a  state  of  society  which  does  not 
ecrt  in  this  conntry." 

A  very  recent  edition  (1980)  of  a  standard 
text  (HI  real  property  has  this  to  say: 

"In  any  jurisdiction  where  one  disseised  is 
without  the  interposition  of  a  statute  accorded 
the  right  to  transfer  land  in  the  adverse  pos- 
(cssion  of  another,  it  would  seem  that  the 
pantor  ahoold  have  the  right  to  transfer  the 
right  of  re-entry  after  a  breach  of  the  condi- 
tion has  occnrred,  since  after  breach  his  right 
of  entry  is  absolute,  as  is  that  of  one  dis- 
seised." Tiifany  on  Real  Property  (2d  Ed.) 
Tol.  1,  i  86. 

The  dedsloDS  in  Pennsylvania  and  New 
Jersey  BUi>port  this  view.  McKlssick  ▼. 
Pickle,  16  Pa.  140;  Bouvler  v.  Railway,  67  N. 
J.  Law,  281,  51  Atl.  781,  60  h.  R.  A.  750. 

The  latter  case  is  well  oonddered,  and  the 
history  of  the  doctrine  of  nonassignability  is 
ably  reviewed.  The  roles  of  the  common  law 
were  in  force  in  that  state  in  similar  manner 
as  ander  onr  statute  of  1840.  The  conclusion 
reached  Is  summarized  in  the  following  qno- 
tatlon: 

"I  think  that  in  any  case,  wherever  the  Bng- 
lish  law  against  maintenance  is  not  in  force, 
a  right  of  entrj'  for  condition  broken  should  be 
held  transferable  after  breach  of  the  condition." 
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[3]  From  the  foregoing  dlscnsslon  it  Is  evi- 
dent that  the  question  of  assignability  of  the 
right  of  re-ttitiy  after  condition  subsequent 
broken  should  be  governed  by  the  same  rule 
which  is  applied  to  the  assignability  of  an 
interest  In  land  in  the  adverse  possession  of 
another.  In  the  latter  class  of  cases,  our  Su- 
preme Court,  as  above  stated,  has  spoken  in 
no  uncertain  terms.  In  the  leading  case  of 
Carder  v.  McDermett,  above,  the  court  say: 

"The  fact  that  persons  out  of  possession  may 
sell  tities  which  have  no  foundation  in  law, 
and  which  may  be  purchased  for  no  other  pur- 
pose than  vexation  and  the  profits  of  litigation, 
is  no  sufficient  reason  why  all  lawful  owners, 
ousted  of  possession,  shall  be  deprived  of  con- 
trol over  their  property.  This  would  be  pun- 
ishing the  community  in  order  that  some  pests 
might  not  escape.  If  the  ancient  rules  of  the 
common  law  with  respect  to  the  nonassignabil- 
ity of  mere  rights  or  choses  in  action  and  also 
with  respect  to  the  modes  of  conveyance  of 
real  property  were  still  recognized,  then  there 
might  be  some  reason  foe  the  rule.  For  at 
common  law  no  interest  could  be  conveyed, 
except  where  the  grantor  was  in  actual  or  con- 
structive possession  of  the  thing  granted.  And 
this  was  on  the  general  ground  that  such  con- 
veyance would  midtiply  suits,  and  be  trans- 
ferring lawsuits  to  strangers.  Hence  a  debt 
or  other  chose  in  action  could  not  be  assigned 
(2  Story,  1039),  nor  could  a  right  of  entry  or 
action  in  real  property.  This  notion  against 
the  assignment  of  cboses  in  action  has  long 
since  been  exploded,  but  in  relation  to  assign- 
ments of  rights  of  entry  has  more  firmly  main- 
tained its  ground.  And  under  the  earlier  mode 
of  conveyance  by  feoffment  there  was  some 
reason  for  holding  that  a  right  of  entry  could 
not  be  assigned  by  one  out  of  possession.  For, 
as  the  livery  of  seizin  was  a  component  part 
of  the  transfer  by  feoffment,  it  was  necessary, 
in  general,  that  the  feoffer  should  bave  actual 
possession  at  the  time  of  the  livery  made,  al- 
though it  seems  that  under  some  special  cir- 
cumstances, when  livery  could  not  be  made 
upon  the  land,  it  might  be  made  within  view, 
and  was  thus  effectual  to  transfer  the  right  of 
entry,  and  was  so  far  an  exception  to  the  gen- 
eral rule  that  a  right  of  entry  could  not  be 
transferred  by  one  out  of  possession. 

"But,  under  the  modem  and  ordinary  forms 
of  transfers,  no  actual  possession  is  necessary 
to  give  validity  to  conveyances.  The  seizin  by 
deed  draws  to  it  the  constructive  possession. 
And  if  there  were  any  good  reason  for  relax- 
ing the  andent  law  with  respect  to  the  neces- 
sity of  actual  possession  to  the  validity  of  a 
transfer,  making  constructive  possession  suffi- 
cient, there  seems  no  good  reason  why  the 
mere  usurpation  of  a  possession  should  in- 
validate a  conveyance,  when  actual  possession 
was  not  necessary  to  make  it  good. 

"There  are  some  refined  distinctions  between 
the  effect  of  a  disseizin  and  dispossession,  and 
in  a  very  elaborate  disquisition  appended  to 
the  cases  of  Doe  v.  Oliver  and  the  Duchess  of 
Kingston,  in  Smith's  Leading  Cases,  it  is  main- 
tained that,  according  to  the  present  state  of 
the  law  in  England,  where  a  tiUe  has  been  re- 
duced by  actual  disseizin  to  a  mere  right  of  en- 
try, it  can  be  neither  devised  nor  granted,  yet, 
when  there  is  only  adverse  posaession,  it  may 
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be  devised,  and,  ]f  there  be  no  maintenance,  It 
may  also  be  conveyed. 

'^ut  it  ia  not  necessary  to  trace  the  effect 
of  these  distinctions,  aa  they  will  not  control 
the  decision.  For  ve  are  of  opinion  that 
whether  the  owner  be  disseized  or  dispos- 
sessed, or  by  whatever  name  his  being  put  out 
of  possession  may  be  denominated,  yet  that 
he  has  such  right  as  will  enable  him  to  malie 
a  valid  conveyance,  effectual  in  law  to  sup- 
port an  action  to  tt7  the  title.  This  doctrine 
exists  in  some  of  the  states." 

In  concluding  this  discussion.  It  may  not 
be  out  of  place  to  advert  to  the  fact  that 
the  statute  which  created  the  action  of  tres- 
pass to  try  title  was  adopted  at  the  same 
session  of  the  Congress  that  adopted  the  com- 
mon law  in  dvil  matters.  In  that  enactment 
all  fictitious  actions  at  common  law  were 
abolished,  and  a  simple  method  of  procedure 
Was  applied  to  all  actions  for  the  recovery 
of  real  property.  In  so  far  as  possession  was 
concerned,  that  act  only  required  that  the 
plaintiff  allege  "that  he  was  in  possession  of 
the  premises  or  entitled  to  such  possession." 
R.  8.  art  7733(4). 

Id  view  of  the  grounds  upon  which  the 
English  common-law  doctrine  is  predicated, 
the  lack  of  unanimity  In  other  American 
states  in  adopting  that  doctrine,  and  the  fact 
that  our  own  Supreme  Court  has  declined  to 
apply  the  doctrine  In  cases  brought  clearly 
within  its  purview  and  application,  we  are 
constrained  to  conclude  that  the  right  of  re- 
entry after  condition  subsequent  broken 
should  be  held  assignable  In  this  state. 

We  conclude  that  the  Judgments  of  the  dis- 
trict court  and  Court  of  Civil  Appeals  shonld 
l>e  reversed,  and  judgment  rendered  in  favor 
of  plaintiff  In  «:ror  for  the  land  sued  for. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


WISDOM  V.  CHICAGO,  R.  I.  &  G.  RY.  CO. 

(No.  247-3445.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

I.  Appeal  and   error  ^=9  1094(5)  —  Supreme 
Court  bound  by  Court  of  Civil  Appeals'  hold- 
ing as  to  insufficiency  of  evidence  to  sustain 
verdict. 
Determination  by  Court  of  Civil  Appeals  aa 
to  insufficiency  of  evidence  to  sustain  the  ver- 
dict is  binding  on  the  Supreme  Court  on  writ 
of  error  to  review  the  judgment  of  the  Court 
of  CivU  Appeals. 


2.  Appeal  and  error  «=9987(i)— Oaty  *t  eaart 
of  Civil  Appeals  to  set  aside  Jatfgaisat  fer 
Insufficiency  of  evidenoe  to  snstain  venlict. 

It  is  the  duty  of  the  Court  of  Civil  Appeals 
to  set  aside  a  verdict,  and  the  Judgment  render- 
ed thereon,  where  in  its  opinion  the  evidence  is 
insufficient  to  sustam  the  verdict. 

3.  Appeal  and  error  (&=3l  175(5)— Court  of  Civ- 
il Appeals  not  authorized  to  render  iHdgnieat 
in  reversal  for  Insufficiency  ef  evidence. 

The  Court  of  Civil  Appeals,  on  reversisf 
judgment  for  insufficiency  of  conflictins  evi- 
dence to  sustain  the  verdict,  has  no  right  to  rea- 
der judgment,  but  must  remand  the  ease  to  tiK 
lower  court  for  new  trial. 

4.  Carriers  <S=>303( I)— Degree  of  oare  raJIreat 
owes  alighting  passenger  stated. 

A  railroad  owed  an  alightiiig  passenger  that 
high  degree  of  care  which  a  very  pmdent  and 
cautious  person  would  have  exercised  under  the 
drcumstances  to  enable  her  to  alight  in  safetj 

5.  Carriers  $=»303(8)— Railroad  roqalrcd  t* 
furnish  safe  steps,  or  aid  passenger  in  alight- 
ing. 

It  was  railroad's  duty  to  furnish  sach  stepi 
as  would  enable  a  \jroman  passenger  to  alight 
in  8afet.v,  and.  if  the  steps  were  defective  or 
unsafe,  to  render  such  assistance  to  her  as 
would  make  the  use  of  steps  as  safe  aa  if  they 
had  been  the  safest  then  known. 

6.  Carriers  <s=>303  (8) —  Required  to  assist 
alighting  passenger  where  need  of  asslstanes 
Is  apparent. 

When  safe  and  proper  facilities  for  alight- 
ing are  furnished,  carriers  are  not  reqtdred  to 
assist  passengers  in  ordinary  cases  to  aliglit 
from  trains,  but  if  the  drcumstances  of  the 
particular  case  make  it  reasonably  apparent 
that  such  assistance  is  needed,  it  is  the  carrier's 
duty  to  render  such  assistance. 

7.  Carriers  «=>320 (25) —Whether  alighting 
passenger  should  have  been  assisted  It  a  ques- 
tion for  the  Jury. 

Whether  an  alighting  passenger  was  in  need 
of  assistance,  and  whether  such  need  was  rea- 
sonably apparent  to  employes,  and  whether  fail- 
ure to  render  such  assistance  constituted  neg- 
ligence, are  questions  for  the  Jury  to  be  deter- 
mined under  the  facts  in  each  case. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Suit  by  Geneva  Wisdom  against  the  (%i- 
Cflgo,  Rock  Island  &  Gulf  Railway  Com- 
pany. Judgment  for  plaintiff  was  reversed, 
and  judgment  was  rendered  for  defendant  b; 
the  Court  of  Civil  Appeals  (216  S.  W.  241), 
and  plaintiff  brings  error.  Judgment  of 
Court  of  Civil  Appeals  reversed,  and  case  re- 
manded to  the  district  court  for  new  trial. 

R.  E.  Oarswell,  of  Decatur,  and  Gardeii, 
Starling,  Oorden,  HemphlU  ft  WaUace,  of 
Dallas,  for  plaintiff  In  error. 


AE»For  oUiw  casM  sw  mud*  toplo  and  KJBY-NUliB£R  la  all  Ker-Nombwed  DIawts  and  Indasas 


Digitized  by 


Google 


Tex.) 


WISDOM  V.  CHICAGO,  R.  I.  *  O.  BY,  00. 
(131  8.W.) 


845 


XjBBSlter  &  Harrison,  of  Fort  Worth,  and 
Itf  cMurray  &  Gettys,  of  Decatur,  for  defend- 
ant In  error. 

OAIiliAGHER,  J.  Plaintiir  In  error,  Mlas 
Geneva  Wisdom,  brought  this  suit  against 
defendant  in  error,  Chicago,  Bock  Island  4b 
Gulf  Railway  Ck>mpany,  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by 
Iier  in  alighting  from  one  of  said  company's 
trains  at  Paradise,  Tex.,  which  injuries  are 
alleged  to  have  resulted  from  the  negligence 
of  said  company. 

Miss  Wisdom  was  a  passenger  on  one  of 
the  company's  trains.  On  the  arrival  of  the 
train  at  Paradise  she  emerged  from  the  coach 
with  a  grip  in  her  hands,  which,  on  starting 
to  descend  from  the  platform  of  the  coach 
to  the  platform  of  the  station,  she  took  In 
both  liands  and  held  in  front  of  her.  This 
grip  contained  foiir  or  five  books,  a  nnmber 
of  dresses,  and  two  pairs  of  Shoes.  Eisti- 
mates  of  its  size  and  weight  varied,  but 
there  was  testimony  that  It  was  about  two 
feet  long,  and  heavy. 

There  were  three  steps,  and  as  she  step- 
ped from  the  platform  of  the  coach  onto  the 
first  step  her  foot.  In  some  manner,  slipped 
and  she  fell  backward  and  slid,  teet  fore- 
most, down  the  steps  onto  the  station  plat- 
form below.  She  was  wearing  at  the  time, 
shoes,  or  pumps,  of  a  fashionable  make,  with 
heels  about  three  Inches  high.  The  heel  from 
one  of  these  shoes  was  wrenched  off  during 
her  faU. 

She  did  not  ask  for  assistance  In  attempt- 
ing to  alight  from  the  car.  The  auditor  was 
standing  at  her  left  as  she  started  to  de- 
scend the  steps.  The  conductor  and  brake- 
man  were  standing  on  the  station  platform, 
one  on  either  side  of  the  steps,  for  the  pur- 
pose of  assisting  passengers  to  alight  The 
auditor  testified  that  it  was  the  duty  of  the 
brakeman  to  assist  passengers  in  getting  off 
the  train,  and  the  brakeman  testified  that  he 
did  assist  passengers  who  preceded  Miss 
Wisdom.  None  of  the  employees  of  the  eaai- 
pany  rendered  any  assistance,  thoogh  the 
auditor  and  brakeman  testified  that  they  at- 
tempted to  do  so  after  she  slipped  and  began 
to  fall. 

The  testimony  concerning  the  condition  of 
the  steps  was  conflicting.  There  was  testi- 
mony theP  the  steps  were  covered  with  rul^ 
ber  mats,  and  that  the  rubber  on  the  top  step 
was  entirely  gone  In  places,  and  the  step 
worn  slick.  There  was  also  testimony  that 
the  rubber  mat,  though  not  worn  through, 
was  worn  smooth  and  slick  in  places,  and 
tbe  photograph  submitted  supports  this  de- 
scription of  the  same.  There  was  other  tes- 
timony to  the  effect  that  there  was  nothing 
wrong  with  the  steps.  There  was  a  handrail 
on  either  side  of  the  steps,  extending  from 
Just  above  the  top  step  to  the  bottom  step. 
One  witness  testified  that  when  Miss  Wis- 


dom stepped  on  the  first  step  ber  f§ot  sUppad 
forward  and  the  heel  of  one  shoe  caught  on 
the  edge  of  tbe  step  and  was  pulled  off. 
Practically  all  the  witnesses  agree  In  say- 
ing that  she  slipped  on  the  first  step;  that 
her  feet  wmt  o^  from  under  her,  and  she 
fell  backward  ^f^i  bumped,  feet  foremost, 
down  tbe  stq;>8  to  the  platform  of  the  sta- 
tion. 

There  was  testimony  to  the  effect  that  she 
received  painful  and  i)ermanent  Injuries  as 
the  result  of  such  falL 

There  was  a  trial  by  jury.  Tbe  court's 
charge  authorized  a  recovery  If  the  employ- 
ees in  charge  of  the  train  failed  to  take  hold 
of  her  arm,  and  thus  assist  her  in  alighting 
from  the  train,  and  If  such  failure  was  neg- 
ligence and  the  proximate  cause  of  her  In- 
juries, or  If  the  step,  or  steps,  were  worn 
slick  or  slippery,  and  in  consequence  of  such 
condition  she  slipped,  or  stumbled  and  fell, 
and  if  permitting  such  steps  to  be  In  such 
condition  was  negligence  and  the  proximate 
cause  of  her  injuries. 

There  was  a  verdict  for  the  plaintiff,  and 
Judgment  was  entered  in  accordance  there- 
with. The  railway  company  appealed,  and 
a  majority  of  the  Court  of  Civil  Appeals  held 
that  the  evidence  was  InsufDclent  to  support 
the  verdict,  and  reversed  the  Judgment  of  the 
trial  court,  but.  Instead  of  remanding  the 
case  for  another  trial,  rendered  judgment 
for  the  railway  company.  216  S.  W.  241. 
This  writ  of  error  was  granted  by  the  Su- 
preme Court  to  review  the  judgment  so  ren- 
dered. 

[1 , 2]  We  do  not  understand  the  Court  of 
Civil  Appeals  to  bold  that  there  !•  no  evi- 
dence of  negligence  on  tbe  part  of  the  rail- 
way company  In  this  case.  Such  holding 
would  have  been  erroneous  as  a  matter  of 
law,  because,  while  the  evidence  Is  conflict- 
ing, there  is  some  evidence  In  the  record  to 
the  effect  that  the  top  step,  or  tbe  rubber 
mat  thereon,  was  old  and  worn  slick,  and 
that  plaintiff  In  error  slipped  on  this  step. 
From  this  evidence,  if  believed,  the  jury  might 
have  reasonably  inferred  that  the  condition  of 
this  mat  or  step  was  the  cause  of  the  fall 
suffered  by  her,  and  that  In  furnishing  a  step 
In  that  condition  defendant  Ifi  error  did  not 
exercise  that  high  degree  of  care  for  her 
safety  which  It  was  required  to  exercise  la 
furnishing  her  facilities  to  alight  from  its 
train.  A  majority  of  the  Court  of  Civil  Ap- 
peals, as  we  understand  the  opinion  rendered 
in  this  case,  merely  held  that  the  evidence 
was,  in  their  opinion,  insufficient  to  sustain 
the  verdict.  This  holding  Involves  a  question 
of  fact  within  tbe  exclusive  Jurisdiction  of 
tbe  Court  of  Civil  Appeals,  and  this  court  ia 
bound  by  such  holding.  A  majority  of  that 
court  being  of  such  opinion.  It  was  not  only 
within  Its  power,  but  it  was  its  duty,  to  set 
the  Judgment  and  verdict  rendered  thereon. 
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aside,    dioate  v.  S.  A.  &  A.  P.  Ry.  Co.,  01 
Tex.  406,  410,  44  S.  W.  69. 

[3]  While  the  Court  of  Civil  Appeals  had 
the  power  to  reverse  the  judgment  of  the 
trial  court,  and  could  hare  remanded  the 
case  for  another  trial,  It'ldoes  not  follow, 
there  being  a  conflict  In  tM^vldence,  that  It 
could  properly  render  judgment  for  defend- 
ant In  error,  as  It  did  do.  The  law  applica- 
ble to  this  feature  of  this  case  Is  clearly  ex- 
pressed by  the  Supreme  Court  in  the  case 
of  Ohoate  v.  Railway  Co.,  supra,  and  we 
quote  from  the  opinion  in  that  case  as  fol- 
lows: 

"  'Whether  there  be  any  evidence  or  not  is 
a  question  for  the  judge;  whether  it  is  suffi- 
cient evidence  is  a  question  for  the  jury.'  1 
Greenlcaf,  Ev.  §  401.  So  that  it  is  elementary 
that  whether  there  be  any  evidence  or  not  to 
support  an  issue  is  a  question  of  law,  and  not 
of  fact;  and  it  follows  that  the  decision  of  the 
Court  of  Civil  Appeals  upon  such  a  question  is 
subject  to  review  by  this  court. 

"Nor  do  we  concur  in  the  opinion  that  the 
Conrt  of  Civil  Appeals  have  the  right  to  con- 
clusively determine  the  facts  of  any  case.  Our 
Bill  of  Rights  contains  the  emphatic  declara- 
tion that  'the  right  of  trial  by  jury  shall  re- 
main inviolate.'  Const,  art.  1,  {  15.  It  is  the 
province  of  the  jury  to  determine  questions  of 
fact;  but  it  is  in  the  power  of  the  trial  judge 
to  set  aside  the  finding  and  to  award  a  new 
trial.  The  Court  of  Civil  Appeals  has  the  same 
power  upon  appeal.  But  clearly  the  trial  court 
cannot  set  aside  the  verdict  of  the  jury  and  sub- 
Ktitute  its  finding  instead  of  the  finding  of  a 
jury,  and  render  judgment  accordingly.  To 
say  that  the  Court  of  Civil  Appeals  may  do  so 
when  there  is  any  conflict  in  the  evidence  is 
to  concede  to  that  court  a  power  over  the  facts 
greater  than  that  possessed  by  the  judge  who 
heard  the  evidence,  who  had  the  witnesses  be- 
fore him,  and  had  the  opportunity  of  judging 
of  their  credibility  by  their  appearance  and 
manner  of  testifying." 

We,  therefore,  hold  that  the  Court  of  Civil 
Appeals  erred  In  rendering  judgment  for  de- 
fendant in  error,  instead  of  remanding  the 
case  to  the  district  court  for  another  trial. 

[4]  Defendant  in  error  owed  to  plaintiff  In 
error  that  high  degree  of  care  which  a  very 
prudent  and  cautious  person  would  have  ex- 
ercised under  the  circumstances  to  enable  her 
to  alight  from  Its  train  in  safety.  St.  IJ.,  A. 
ft  T.  Ry.  Co.  V.  Finley,  79  Tex.  85,  88,  15  S. 
W.  266. 

[6]  It  was  the  duty  of  defendant  in  error 
to  exercise  such  care  In  furnishing  steps  on 
which  plaintiff  In  error  could  safely  descend 
from  Its  train.  There  was,  as  before  stated, 
evidence  tending  to  show  that  the  steps  fur- 
nished were  defective,  and  more  or  less  un- 
safe, and  If  such  was  the  case,  then  It  was 
its  duty  to  render  such  assistance  to  her  in 
alighting  from  Its  train  as  would  make  the 
use  of  such  steps  as  safe  as  if  they  had  been 


the  safest  then  known.  Mo.  Pac  By.  Co.  ▼. 
Wortham,  73  Tex.  26,  28,  10  S.  W.  741.  3  L 
R.  A.  368 ;  T.  &  P.  Ry.  Co.  v.  Miller,  T»  Tes. 
78,  84,  15  S.  W.  264,  11  I..  R.  A.  395,  23  Am. 
St.  Rep.  808. 

[6,  7]  The  conrtB  of  this  state  have  never 
construed  the  law  to  require  carriers,  ^^bea 
safe  and  proper  facilities  for  allgbtins  are 
furnished,  to  assist  passengers.  In  ordinary 
cases,  to  alight  from  their  trains.     If,   liow- 
ever,  the  circumstances  of  a  parti  cular  caae 
make  it  reasonably  apparent  that  smA  as- 
sistance is  needed,  it  becomes  the  duty  of 
the  carrier  to  furnish  the  sama     It  Is  for 
the  Jury  to  determine,  under  all  the  fects  In 
evidence  in  each  such  case,  whether  assist- 
ance was  needed,  whether  such  need  'wras  rea- 
sonably apparent,  and  whether  a  failure  to 
render  the  same  constituted  negligence.    T.  ft 
P.  Ry.  Co.  V.  Miller,  79  Tex.  78,  83,  84,  15  S. 
W.  264,  U  L.  R.  A.  395,  23  Am.  St  Rep.  308; 
I.  ft  G.  N.  Ry.  Co.  V.  WilUams,  183  S.  W. 
1185-1187  (writ  refused);    M.,  K.  *  T.   By. 
Co.  V.  Buchanan,  31  Tex.  Civ.  App.  209,  72 
S.  W.  96,  97  (writ  refused) ;  St.  Ii.  S.  W.  By. 
Co.  V.  Kennedy,  96  8.  W.  653,  666  (writ  re- 
fused). 

If  this  issue  Is  raised  by  the  evidence  on 
another  trial,  the  suggestions  here  made  and 
authorities  cited  furnish  the  rule  by  whl**  it 
should  be  determined. 

We  recommend  that  the  judgment  render- 
ed by  the  Court  of  OlvU  Appeals  be  reTersed, 
and  the  case  remanded  to  the  district  court 
for  another  trial. 

PHILIilPS,  O.  J.  The  Judgmoit  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Oommis- 
sion  of  Appeals  on  the  questions  discussed  in 
its  opinion. 


HUDMON  V.  FOSTER  «t  al.    (No.  215-3329.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1021.) 

I.  Action  (S=>48(l) —Rule  against  multlfarl* 
ousness  not  applied  where  the  causaa  of  ac- 
tion grow  out  of  the  same  transaction. 

The  rule  against  mnltifarionsness,  the  im- 
proper joining  in  one  suit  of  distinct  and  inde- 
pendent matters,  is  to  be  construeir  with,  and 
so  as  not  to  restrict,  the  poUcy  of  avoiding  a 
multiplicity  of  suits;  so  that  the  matters  re- 
lied on  for  recovery  in  the  petition  growing  ont 
of  the  same  transactions,  exceptions  to  the  peti- 
tion on  the  ground  of  multifariousness,  should 
not  be  sustained,  and  plaintiff  put  to. necessity 
of  separate  actions. 

2.  Appeal  and  error  (3=91040(3)  —  ErroMOus 
sustaining  of  exceptions  on  ground  of  mnltl. 
fariousness  not  harmless. 
The  erroneous  sustaining  of  exceptions  to 

a  petition  on  the  ground  of  misjoinder  of  causes 
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of  action,  and  requiring  plaintiff  to  proceed  on 
one  only  of  them,  is  not  barmleas  because  he 
fails  to  recover  on  the  caase  tried,  on  the 
srouid  of  insufficiency  of  the  evidence. 

Brror  to  Cotirt  of  dvll  Appeals  of  Third 
Supreme  Judicial  District 

Action  b7  W.  Barle  Hudmon  against  W. 
M.  Foster  and  another.  Judgnient  for  de- 
fendants was  afllrmed  by  the  Court  of  Civil 
Appeals  (210  S.  W.  262),  and  plalntifl  brings 
error.    Reversed  In  part  and  remanded. 

H.  O,  Undsey,  of  Waco,  for  plaintiff  in 
error. 

Allan  D.  Sanford,  of  Waco,  for  defendants 
Is  error. 


SPCNOBR,  J.  Plaintiff  in  error,  W.  Barle 
Hudmon,  filed  this  salt  on  September  10, 
1913,  against  E^igene  Ekirly,  W.  M.  Foster, 
and  H.  H.  Shear.  On  May  12,  1916,  an 
amended  original  petition  was  filed  in  which 
H.  H.  Shear  was  excluded  as  a  defendant 

The  amended  petition  alleged  In  substance 
that  plaintiff,  being  financially  embarrassed 
and  very  nmch  In  need  of  money,  applied  to 
defendants  for  a  loan  to  meet  his  pressing 
needs ;  that  as  a  result  of  the  application,  he 
ooitered  into  a  contract  with  defendants,  the 
terms  of  which  are:  That  defendants  did  not 
bare  the  entire  amount  desired,  but  that 
they  would  endeavor  to  find  some  person  who 
would  advance  a  balance  to  malie  up  a  loan 
of  $17,600;  that  as  compensation  for  finding 
such  person  and  securing  the  money,  plaintiff 
should  transfer  and  assign  to  them  capital 
stock  amounting  to  |5,000  of  a  corporation 
to  be  thereafter  formed,  with  Its  domicile  at 
Hamilton,  Tetx.,  for  the  purpose  of  manufac- 
turing cotton  seed  products;  that  the  loan 
should  be  evidenced  by  notes  of  Hudmon 
payable  to  the  order  of  Barly  &  Foster  to  be 
held  by  them  for  the  benefit  of  the  parties 
urn  Icing  the  loan;  that  contemporaneously 
with  the  execution  of  the  notes,  and  for  the 
purpose  of  securing  the  notes,  Hudmon 
dionld  hypothecate  and  deposit  with  them 
certificates  of  stock  In  the  corporation  to  the 
amount  of  $30,000,  and  should  execute  and 
deliver  to  defendants  a  contract  providing 
and  creating  a  lien  upon  the  stock ;  that  on 
a  failure  to  pay  the  notes  or  ^ther  of  them 
when  due,  defendants  should  have  authority 
to  foreclose  the  lien  upon  giving  ten  days' 
written  notice  to  Hudmon. 

Plaintiff  further  alleged  that  the  provi- 
sions in  the  contract  requiring  him  to  deliver 
the  certificates  of  stock  was  merely  a  device 
by  defendants  to  conceal  the  real  Intent  of 
the  transaction;  that  the  transferring  of 
the  stock  was  interest  on  the  loan;  and  that 
this  asfonnt  when  added  to  the  10  per  cent 
Interest  spedfled  in  the  notes,  rendered  the 
total  rate  of  Interest  paid  highly  and  grossly 
usurious ;  and  that,  if  the  $5,000  capital  stock 
be  considered  payment  for  services,  It  was 
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greatly  and  extravagantly  disproportionate 
thereto,  and  for  that  reas<»i  extortionately 
usurious. 

Plaintiff  further  alleged  that  defendants 
controlled  shares  of  stock  in  the  corporation 
amounting  to  $30,000,  and  that  he  owned  the 
balance  of  $30,000  upon  which  defendants 
held  the  hypothecation  contract;  that,  the 
mm  proving  unprofitable.  It  became  necessa- 
ry to  sell,  and  they  did  sell,  the  same  for 
$57,500,  thereby  sustaining  a  loss  of  $2,500; 
that  the  defendants  refused  to  bear  any  part 
of  the  loss,  but  by  threats  to  foreclose  un- 
der the  hypothecation  contract  compelled 
plaintiff  to  bear  the  whole  loss,  to  his  dam- 
age in  the  sum  of  $1,250. 

He  also  <diarged  that  by  threats  to  fore- 
close said  lien,  they  refused  to  pay  the  prop- 
er authorities  any  part  of  the  certain  taxes — 
state,  county,  and  municipal — due  on  the 
mill  property  for  which  they  were  equally 
liable,  but  by  force  of  such  threats,  cooi- 
peUed  plaintiff  to  pay  all  the  taxes  amount- 
ing to  $600,  for  which  they  and  their  interest 
in  the  pr<^erty  were  equally  bound. 

Defendants  answered  by  general  demurrer, 
by  E^)ecial  exception  directed  at  the  petltl<»i 
on  account  of  the  alleged  misjoinder  of  caus- 
es of  action,  and  by  general  denial.  The 
court  sustained  the  .special  exception  as  to 
the  misjoinder  of  causes  of  action  and  or- 
dered a  dismissal  of  the  petition  unless  the 
plaintiff  amended  his  petition. 

Plaintiff  elected  to  proceed  upon  the  ac- 
'tions  for  usury,  as  indicated  by  his  second 
amended  petition  filed  May  19,  1917. 

Upon  a  trial  of  this  issue,  before  the  court 
without  a  jury,  judgment  was  rendered  In 
favor  of  defendanta  Open  appeal  and  orig- 
inal hearing  the  Court  of  Civil  Appeals  up- 
held the  action  of  the  trial  court  in  sustain- 
ing the  exception,  as  to  the  misjoinder  of 
causes  of  action;  and  reversed  and  remanded 
ttie  judgment  on  the  usury  questicm  on  ac- 
count of  the  insufficiency  of  the  evidence. 
Upon  motion  for  rehearing,  the  trial  court 
judgment  was  In  all  things  affirmed.  210  S. 
W.  262. 

The  honorable  Court  of  Civil  Appeals  was 
of  opinion  that  the  question  of  multifarious- 
ness was  a  matter  largely  within  the  discre- 
tion of  the  trial  court  and  that  as  no  injury 
to  plaintiff  had  been  shown  because  of  the 
sustaining  of  the  exceptions,  the  judgment 
should  not  be  disturbed. 

[1]  Misjoinder  of  causes  of  action,  or  mul- 
tifariousness, has  been  thus  defined: 

"MoltifariousnesB  in  eqnity  pleading  is  the 
improperly  joining  in  one  bill  distinct  and  in- 
dependent matters  and  thereby  confounding 
them;  as  for  example  the  uniting  in  one  bill  of 
several  matters  perfectly  distinct  and  uncon- 
nected against  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  independent 
nature  against  several  defendants  in  the  same 
bill."  Whart.  Law  Die;  National  Bank  v.  Tex- 
as Investment  Co.,  74  Tex.  433,  12  S.  W.  101. 
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The  Supreme  CJourt  declared  at  a  Teiy 
early  date  tbat — 

"A  leading  principle  in  onr  law  and  asrstem  of 
procedure  is  to  avoid  a  multiplicity  of  anits, 
and  to  settle  in  one  action  tbe  respective  claims 
of  parties  -when  they  are  of  sucli  a  nature  as  to 
admit  of  adjustment  in  that  mode."  Thomas 
V.  Hill,  Admr.,  3  Tex.  270;  Fitzhugh  v.  Orton, 
12  Tex.  4. 


PHrLLIPS,  a  X  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  tbe  Supreme  Ck>art. 


The  rale  against  mnltlfarlousness  should 
not  be  construed  to  restrict  the  policy  of  our 
law  which  enjoins  the  avoidance  of  a  multi- 
plicity of  suits,  but  should  be  construed  with 
reference  to  it;  so  that,  without  conflict, 
each  may  perform  Its  office  within  Its  re- 
Bpectlre  sphere.  In  filing  suits,  imrties 
plaintiff  are  as  much  entitled  to  Invoke  the 
one  as  they  are  compelled  to  obey  the  other. 

The  discretion,  with  reference  to  Join- 
der of  causes  of  action,  reposed  in  the  trial 
court,  must  be  exercised  consistent  with  the 
rule  which  enjoins  the  multlpUcity  of  suits, 
and  If  the  matters  relied  upon  for  recovery 
In  the  petition  grow  out  of  the  same  cause 
or  transaction  and  subject-matter  of  dispute, 
the  petition  is  not  subject  to  exceptions  as 
multifarious.  Waicott  v.  Hendrick,  6  Tex. 
416;   Railway  Co.  v.  Graves,  60  Tex.  181. 

In  our  opinion,  the  court  was  not  warrant- 
ed in  sustaining  the  exceptions  on  the  ground 
that  the  petition  was  multifarious.  The 
nfatters  relied  upon  for  recovery  grew  out 
of  the  same  transaction,  and  therefore  plain- 
tiff should  not  be  put  to  the  necessity  of 
bringing  four  separate  suits  Instead  of  one. 
Wills  Point  Bank  v.  Bates,  Reed  &  Cooley, 
76  Tex.  829,  13  S.  W.  309. 

[2]  Defendants  insist  that,  as  the  Court  of 
Civil  Appeals  found  that  no  Injury  had  re- 
sulted to  plaintiff,  the  cause  should  not  be 
reversed.  We  recognize  the  rule  that  a  nrf»- 
Joinder  of  causes  of  action  will  not  require 
a  reversal  of  a  Judgment  if  the  erroneous 
action  of  the  court  In  allowing  such  misjoin- 
der resulted  in  no  injury  to  the  defendant 
(Thompson  v.  Griffin,  69  Tex.  139,  6  S.  W. 
410;  Railway  Co.  v.  Watkins,  88  Tex.  20, 
29  S.  W.  232),  but  this  rule  has  no  applica- 
tion where,  as  in  this  case,  exceptions  to  tbe 
petition  were  sustained  upon  the  ground  of 
misjoinder  of  causes  of  action  when  In  fact 
there  was  no  misjoinder. 

The  Court  of  Civil  Appeals  having  affirmed 
the  judgment  of  the  trial  court  upon  tbe 
questions  of  usury,  based  upon  the  sufficien- 
cy of  the  evidence,  the  Judgments  in  that  re- 
spect should  be  affirmed;  but  for  the  error 
committed  in  sustaining  the  exceptions  on 
account  of  the  misjoinder  of  causes  of  ac- 
tion, we  recommend  that  the  judgments  of 
the  Court  of  CivU  Appeals  and  of  the  district 
court  be  reversed,  and  the  causes  remanded 
to  the  district  court  for  trial  of  tbe  excluded 
causes.  J 


HARLAN  et  al.  v.  ACME  SANITARY  FLOOR- 
ING CO.  et  al.     (No.  185-3228.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

1.  Appeal  and  error  «=3722( I)— Appellant  aot 
restrlctaii  to  assignments  In  motion  for  new 
trial. 

Appellant  is  not  restricted  to  the  assign- 
ments in  the  motion  for  a  new  trial,  but  msy 
file  assignments  of  error  independently  of  thoae 
specified  la  such  motion. 

2.  Trial  «=3l8l— Statnte  reqolrlag  objection  te 
charge  before  submission  to  Jnry  not  applies- 
ble  to  peremptory  Instnictlon. 

Acts  33d  Leg.  (1913)  c.  69,  reqniring  an 
objection  to  the  charge  to  be  made  before  gir- 
en  to  the  jury,  is  not  appUeable  to  a  peremptory 
instruction. 

Error  to  Gonrt  of  Civil  Appeals  of  Ei^th 
Supreme  Judicial  District. 

Action  by  Lee  Harlan  and  others  against 
the  Acme  Sanitary  Flooring  Company  and 
others.  Judgment  for  defendants,  affirmed 
by  the  Court  of  ClvU  Appeals  (203  S.  W.  412), 
and  the  plaintiffs  bring  error.  Judgment  of 
Court  of  CivU  Appeals  reversed,  and  case  re- 
manded, with  Instructions. 

Edwards  &  Edwards  and  A.  S.  Thurmond, 
all  of  EH  Paso,  for  plaintiffs  In  error. 

Thornton  Hardie,  C.  W.  Croom,  and  Jones, 
Jones  &  Hardie,  all  of  ffl  Paso,  for  defend- 
ants in  error. 

KITTRELL,  J.  Thle  action  was  brought 
by  plaintiffs  in  error  against  defendants  hi 
error,  based  on  allegations  that  plaintiffs  were 
induced  by  fraudulent  representations  made 
by  defendants  to  buy  60  shares  of  the  stock 
of  the  Acme  Sanitary  Flooring  Company. 
The  representations  were  alleged  to  have 
been  that  the  company  was  fully  incorporat- 
ed, with  a  paid-up  capital  stock  of  $25,000, 
but  more  money  was  needed  for  working  capi- 
tal, and.  If  tbe  plaintiffs  would  take  $6,000 
worth  of  stock,  the  company  would  have  $12,- 
000  working  capital.  The  plaintiffs  were  to 
receive  treasury  stock,  which  they  thought 
they  were  receiving  and  did  receive ;  whereas 
they  did  not,  and  for  tbat  reason,  and  otli- 
ers,  alleged  they  were  deceived,  defrauded, 
and  suffered  damages.  In  view  of  the  dl^o- 
sition  made  of  the  case,  no  further  statement 
of  the  pleadings  is  necessary. 

At  the  close  of  the  testimony  for  plaintiff. 
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fhe  trial  court  of  Its  own  motion,  and  without 
argument  being  beard,  directed  the  Jury  to 
return  a  verdict  (or  defendants.    Plaintiffs 
filed  a  motion  for  a  new  trial,  containing  four 
grounds  of  alleged  error,  which,  while  differ- 
ent  in  phraseology,  were  substantially  the 
same  In  legal  effect.  In  that  erery  one  direct- 
ed attention  to  the  error  which  counsel  con- 
ceived the  trial  court  had  committed  In  di- 
recting on  Its  own  motion,  and  without  argu- 
ment, a  verdict  for  defendants.    Plaintiffs  in 
error  also  filed  assignments  of  error,  two  In 
number,  In  the  ofUce  of  the  clerls,  and  these 
were  naed  In  the  brief  as  the  basis  for  the 
proi)ositions  on  which  they  rested  their  ap- 
peal.    Both  the  motion  for  a  new  trial  and 
tbe  assignments  of  error  filed  with  the  clerk 
were  duly  indexed  as  a  part  of  the  record. 

The  Court  of  Civil  Appeals  refused  to  con- 
sider the  assignments  and  affirmed  tbe  Judg- 
ment.   It  based  Its  action  on  two  grounds: 

First  That  tbe  statute  requires  that  tbe 
assignments  in  the  motion  for  a  new  trial 
shall  constitute  the  assignments  of  error,  and 
that  neither  of  the  assignments  presented  in 
tbe  brief  were  true  copies  of  any  paragraph 
of  the  motion  for  a  new  trial. 

Second.  That  the  plaintiff  in  error  failed 
to  object  to  the  peremptory  instruction  in 
faror  of  defendant  before  It  was  given  to  tbe 
jury. 

(1]  Tbe  holding  of  the  Court  of  Ovil  Ap- 
peals on  tbe  first  ground  is  contrary  to,  and 
in  conflict  with,  the  holding  of  the  Supreme 
Court  In  the  case  of  Hess  &  Sldnner  v.  Tur- 
ney,  100  Tex.  208,  203  S.  W.  693.  Tbe  hold- 
ing in  that  case  has  recently  been  reaffirmed 
in  a  case  not  yet  officially  reported.  Bark- 
ley  et  aL  T.  Glbbs  et  aL.  227  S.  W.  lOOe.  la 
tbe  lyemorandum  of  approval  by  tbe  Suprone 
Court  of  Judge  Sadler's  opinion  in  that  case. 
Chief  Justice  Phillips  uses  tbe  following  lan- 
guage: 

"We  have  ezpreaaly  ruled  in  Heaa  &  Sidn- 
ner  t.  Tumey,  100  Tex.  206,  203  S.  W.  593,  that 
ssder  article  1612  as  amended  by  the  act  of 
1913,  an  appellant  is  entitled  to  have  considered 
assiKmnentB  of  error  filed  independently  of 
those  specified  in  his  motion  for  a  new  triaL 
Be  may  adopt  the  assignments  in  bis  motion 
for  new  trial  or  not,  as  he  chooses." 

Tbe  question  may  therefore  be  treated  as 
no  longer  an  open  one,  and  it  follows  that  tbe 
holding  of  the  Court  of  Civil  Appeals  upon  the 
flnt  ground  stated  in  Its  opinion  was  erro- 
neoQS. 

[2]  Tbe  holding  of  ttiat  court  on  tbe  sec> 
ond  ground  is  also  erroneous,  because  of  its 
being  contrary  to  and  In  conflict  with  tbe 
holding  of  tbe  Supreme  Court  In  Walker  v. 
Haley,  214  S.  W.  295,  Decker  v.  KlrUcks,  216 
S.  W.  865,  and  Shomaker  v.  Byrd,  216  S.  W. 
862.  nie  holding  In  those  cases  is  that  tbe 
requirement  of  chapter  69,  Acts  of  tbe  33d 
Legislatnre,  that  objection    to   the   charge 
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must  be  made  before  It  Is  given  to  the  Jury, 
has  no  application  to  a  peremptory  instruc- 
tion. Justice  to  tbe  Court  of  Civil  Appeals 
of  the  Eighth  District  requires  that  It  be 
said  that  its  opinion  in  the  Instant  case  was 
delivered  before  the  cases  last  cited  were 
decided. 

We  recommend  that  the  Judgment  of  tbe 
Court  of  Civil  Appeals  be  reversed,  and  that 
tbe  case  be  remanded  t<ft-tbat  court,  with  in- 
structions to  consider  tbe  assignments. 

PHILLIPS,  a  J.  Tbe  Judgment  recom- 
mended m  the  report  of  tbe  Commission  of 
Appeals  is  adopted,  and  wIU  be  entered  as  tbe 
Judgment  of  the  Supreme  Court 

We  approve  tbe  holding  of  the  Commission 
of  Appeals  on  tbe  question  discussed  in  its 
opinion. 


BAKER  V.  SHAFTER.  (No.  213-3312.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Appeal  and  error  «s>03O(3)— In  absenoe  of 
objsotlon.  It  will  be  prMsmsd  that  special  Is- 
sues conform  to  pleadings  and  evidence 

In  an  action  against  a  railway  company  for 
personal  injuries  sustained  in  a  croaeing  acci- 
dent ^  the  absence  of  any  objection  to  the  spe- 
cial issues  submitted  or  request  for  special 
charges  correctly  submitting  the  issues,  those 
submitted  will  be  presumed  to  conform  with  the 
pleadings  and  evidence,  and  treating  the  Issnes 
submitted  as  embracing  the  only  theory  relied 
upon  by  plaintiff,  it  follows  that,  the  jury  hav- 
ing found  plaintiff  guilty  of  negligence,  such 
negligence  bars  recovery  unless  tbe  pleadings 
or  evidence  raise  the  issue  of  discovered  peril, 
80  thst,  under  Bev.  St  1911,  art  1985,  all  facto 
necessary  to  support  the  judgment  can  be  deem- 
ed found. 

2.  Negligence  «=»83— Dootrlne  of  "dlscovereii 
peril"  stated. 

The  doctrine  of  discovered  peril  involves 
the  exposed  condition  brought  about  by  the 
plaintiff's  negligence;  the  actual  discovery  by 
defendant's  agents  of  plaintiff's  perilous  situa- 
tion in  time  to  avert  by  use  of  all  means  at 
their  command,  commensurate  with  their  own 
safety,  injury  to  him,  and  the  failure  thereafter 
to  use  such  means. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Discovered  Peril.] 

3.  Negligence  «s>ll9(6)  —  Diaoovered  peril 
must  be  pleaded. 

To  invoke  the  doctrine  of  discovered  peril, 
it  must  be  pleaded. 

4.  Railroads  <9=>345(l)  —  Issue  of  discovered 
peril  held  not  raised  by  pleading. 

In  action  against  railroad  for  Injuries  in  a 
crossing  accident,  pleadings  which  failed  to 
assert  the  actuaj  discovery  by  defendant's 
agents  of  plaintiff's  perilous  situation  in  time  to 
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hare  averted  the  acddent  by  the  nse  of  means 
at  their  command  commensurate  with  their  own 
safety  are  lacking  in  one  of  the  essential  ele- 
ments of  discovered  peril. 

5.  Judgment  <s=>25l(l), 256(2)— Judgment  must 
conform  to  issues  pleaded;  courts  may  not  ig- 
nore findings  and  pass  Judgment. 
Judgments  -must  conform  to  issues  raised  by 
pleadings  and  npoD  which  case  was  tried,  and 
courts  cannot    gnore  Jury's  findings  and  render 
judgment  upon  theory  of  discovered  peril  in  an 
action  for  perimnal  Injuries  in  railroad  crossing 
accident  where  such  matter  was  not  pleaded. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  Victor  Shafter  against  the  Inter- 
national &  Great  Northern  Railway  Company 
and  James  A.  Baker,  its  receiver.  Action 
dismissed  as  to  the  Railway  Company.  Judg- 
ment for  plaintiff,  and  the  receiver  appealed 
to  Court  of  Civil  Appeals,  which  affirmed  the 
Judgment  (208  S.  W.  961),  and  the  receiver 
brings  error.   Reversed  and  remanded. 

Jno.  M.  King,  of  Houston,  and  Marshall 
Eskrldge,  F.  C.  Davis,  and  Arthur  V.  Wright, 
all  of  San  Antonio,  for  plaintiff  in  error. 

J.  D.  C^illda,  of  San  Antonio,  and  Martin 
Faust,  of  Mew  Braunfels,  for  defendant  In 
error. 

SPENCER,  J.  Victor  Shafter  Instituted 
this  suit  to  recover  of  the  International  ft 
Great  Northern  Railway  Company  and  Its  re- 
ceiver, James  A.  Baker,  for  personal  Injuries 
alleged  to  have  been  sustained  by  reason  of 
the  negligence  of  the  defendants.  The  an- 
swer was  a  general  denial,  and  a  plea  of  con- 
tributory negligence.  The  suit  was  dismissed 
as  to  the  railway  company. 

Upon  the  issue  of  liability,  the  court  sub- 
mltted  but  two  issues  to  the  jury,  both  of 
which  were  answered  in  the  affirmative. 
They  are: 

"No.  1.  Was  the  defendant,  James  A.  Baker, 
receiver  of  the  Intematioal  &  Great  North- 
em  Railway  Company,  his  agents  and  employes, 
guilty  of  negligence  in  operating  its  engine  at 
the  time  and  place,  under  the  circamstances,  in 
running  its  engine  over  the  plaintiff  and  inflict- 
ing the  injuries  which  yon  may  find  from  the 
evidence  were  so  inflicted  on  the  plaintiff? 

"No.  2.  'Was  the  plaintiff  guilty  of  negligence 
in  attempting  to  cross  the  railroad  tracks  of 
the  defendant  at  the  time  and  place  and  under 
the  circumstances  which  you  may  find  from  the 
evidence  he  so  undertook  to  cross  said  tracks 
when  he  was  strock  by  the  engine  of  the  de- 
fendant?" 

The  court  rendered  judgment  tor  plaintiff 
In  the  sum  of  $3,000,  and,  upon  appeal,  the 
C!onrt  of  CJlvil  Appeals  afQrmed  the  Judgment 
208  S.  W.  981. 

It  will  l>e  observed  that.  In  each  of  the  spe- 
cial Issues  submitted,  the  element  of  proxi- 
mate cause  was  omitted.     It  also  appears 


that  neither  of  the  parties  requested  a  ilndingj 
upon  this  issue,  and  that  the  (mly  objection 
to  the  special  issues  submitted  was  tbat  by! 
plaintiff  in  error  to  special  Issue  No.  1— the 
objection  being  that  there  was  no  evidence! 
warranting  its  submission. 

[1]  Plaintiff's  pleading  properly  raised  thei 
issue  of  defendant's  negligence  as  the  proxi- 
mate cause  of  the  injury,  and  defendant's 
pleading  specifically  charged  that  plaintiff's 
contributory  negligence  was  the  proximate 
cause  thereof.  In  the  absence  of  any  objec- 
tion to  the  special  issues  submitted,  and  the 
failure  of  the  parties  to  request  special  charg- 
es correctly  submitting  the  Issue,  it  will  be 
presumed  that  the  Issues  wnre  in  conformity 
to  the  issues  Joined  by  the  pleadings  and  the 
evidence,  and  the  ans^^'ers  thereto  will  be  in- 
terpreted in  the  light  of  the  issues  tendered 
and  relied  upon  for  recovery.  If,  therefor^ 
we  treat  the  issues  submitted  as  embracing 
the  only  theory  relied  upon  by  plaintiff  for 
recovery,  It  would  follow  that,  as  the  Jury 
found  that  plaintiff  was  guilty  of  negligence, 
such  negligence  bars  a  recovery.  However, 
plaintiff  contends  that,  as  the  pleadings  and 
the.  evidence  raise  the  issue  of  discovered 
peril,  all  facts  necessary  to  support  the  judg- 
ment of  the  trial  court  will,  under  article 
1985,  Revised  Civil  Statutes,  be  deemed  as 
found,  thus  rendering  the  finding  of  the  jury 
that  plaintiff  was  guilty  of  negligence  im- 
material. 

The  honorable  Court  of  Civil  Appeals  hdd 
that,  while  there  was  no  specific  plea  of  dls-  ' 
covered  peril,  it  Is  involved  in  the  geaenl 
issue  of  proximate  cause,  and  raised  in  a 
general  way  by  the  allegations  that  the  <:^)era- 
tlve  in  (Aarge  of  the  engine  failed  to  stop  It, 
and  tbat,  as  there  was  evidence  upon  which 
a  finding  sustaining  such  an  issue  could  be 
predicated,  therefore,  in  sui^rart  of  the  trial 
court's  Judgment,  piaintUTs  negligoice  should 
be  treated  as  the  remote,  and  not  the  proxi- 
mate, cause  of  the  injury. 

[2, 8]  The  doctrine  of  dlscorwed  peril  In- 
volves three  elements,  viz:  (1)  The  exposed 
condition  bronght  about  by  the  negligence  of 
the  plaintiff;  (^  the  actual  discovery  by  de- 
fendant's agents  of  his  perilous  situation  in 
Ume  to  have  averted — by  the  use  of  all  the 
means  at  their  command,  commensurate  with 
their  own  safety — ^injury  to  blm ;  and  (3)  the 
failure  thereafter  to  use  such  means.  To 
invoke  the  doctrine  of  discovered  peril,  it 
must  be  pleaded.  Stewart  v.  Portland,  etc, 
Ry.  Co.,  58  Or.  377,  114  Pac.  936. 

[4]  The  allegations  of  the  pleadings  relied 
upon  as  raising  the  issue  are: 

Plaintiff  alleged: 

"Plaintiff  further  avers  that  at  said  time  and 
place  it  was  the  duty  of  defendants: 

"(a)  To  operate  their  switch  engines,  at  all 
boors  wliile  in  motion,  at  said  crossing  in  charit 
of  and  under  the  control  of  careful  and  compe- 
tent firemen,  enghieera,  and  other  operative). 
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s'witchmen,  or  watchmen,  by  keepbig  a  dose 
and  careful  vatchout  ahead  for  pedestrians  and 
others  who  might  be  on  or  in  places  of  danger 
near  the  tracks,  so  as  to  be  able  to  see  them 
and  prevent  their  injury  by  said  heavy  and  dan- 
gerous instrumentalities  thus  propelled  along 
such  public  streets,  and  to  so  adjust  the  speed 
of  such  switch  endues  as  to  have  them  under 
perfect  control,  and  be  able  to  stop  them  in 
short  order  when  necessary  to  preserve  human 
life  or  limb  that  might  be  lawfully  on  the  said 
tracks,  which  the   defendants,  their  servants, 
and  employees  negligently  failed  to  do  on  this 
occasion,  and  which  they  could  or  should  have 
done,  and  they  then  and  there  failed  to  keep 
such  proper  lookout,  and  if  they  had  done  so 
they  could  have  stopped  said  engine  and  pre- 
vented said  injury  to  plaintiff,  which  they  failed 
to  do,  and  thus  their  negligence  became  and 
was  the  proximate  cause  of  plaintifTs  said  in- 
juries.   •    •    * 

"(c)  It  was  also  the  duty  of  defendants  to 
maintain  aafe,  proper,  and  ap-to-date  applianc- 
es and  machinery  with  which  the  operatives 
were  to  operate  and  control  their  switch  en- 
gines while  in  the  streets  of  said  city  at  the 
time  and  place  in  question,  in  order  to  stop 
said  engines  in  short  and  proper  order  in  case 
of  persons  suddenly  getting  on  their  tracks  in 
front  of  such  moving  engines,  and  the'  defend- 
ants either  negligently  failed  to  equip  and  fur- 
nish their  switch  in  question  on  this  occasion 
with  such  safe  appliances  or  equipments,  or  the 
operatives  of  said  switch  engine  negligently 
failed  to  use  the  same,  and  thereby  said  failure 
of  duty  on  the  part  of  defendants  became  and 
was  a  proximate,  contributing  cause  to  plain- 
tiff's said  injuries." 

Defendant  pleaded: 

"That  plaintiff  bad  frequently,  prior  to  the 
accident,  passed  over  said  tracks  at  this  point, 
and  well  knew  that  there  might  be  expected  en- 
gines and  cars  to  be  passing  over  said  traclts 
and  across  Lakeview  avenue  at  any  time.  But, 
notwithstanding  this  knowledge,  plaintiff  walked 
diagonally  across  said  tracks,  and  without  stop- 
ping, looking,  or  listening  negligently  stepped 
immediately  in  front  of  a  moving  engine,  and, 
before  his  peril  was  discovered  by  the  opera- 
tives thereof,  suffered  the  accident  complained 
of;  wherefore  he  cannot  recover." 

It  will  thus  be  seen  that  there  Is  no  al- 
legation charging  the  second  essential  ele- 
ment of  discovered  peril;  that  is,  that  the 
operatives  in  charge  of  the  train  discovered 
plaintifTs  perilous  situation  In  time  to  have 
averted  Injury  to  him.  I^either  was  the  issue 
submitted  nor  requested  to  be  submitted  to 
the  Jury  for  a  finding. 

[i]  It  Is  apparent,  we  think,  that  plaintiff 
did  not  rely  upon  discovered  peril  for  a  re- 
covery. In  this  condition  of  the  record,  it  is 
improper  to  inject  such  an  issue  into  the 
case.  The  Judgment  must  conform  to  the  is- 
snes  raised  by  the  pleading,  and  upon  which 
the  case  was  tried.  CSourts  are  not  at  liberty 
to  ignore  the  findings  of  the  Jury  in  response 
to  issues  tried  and  submitted,  and  to  render 
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judgment  based  upon  a  theory  not  rdled  tip- 
on  for  recovery. 

The  case,  in  our  opinion,  will,  of  necessity, 
have  to  be  reversed,  and,  as  the  Court  of  CItII 
Appeals  found  that  there  was  evidence  rais- 
ing the  issue  of  discovered  peril,  the  ends  of 
justice  will  be  best  subserved  by  remanding 
the  cause  for  another  trial.  Oamden  B'Ire 
Ins.  Co.  y.  Yarbrough,  215  S.  W.  842,  and 
authorities  there  cited. 

Therefore,  we  recommend  that  the  cause  be 
reversed,  and  remanded  for  a  new  trial. 

PHIIil/IPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Conuuisslon  of 
Appeals  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


DUNN  V.  JACKSON,     (tlo.  228-3404^) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Habeas  corpus  ^=p99( I)— Parent  is  natural 
guardian  of  his  children,  as  respecting  right 
to  habeas  corpus. 

The  parent  is  the  guardian  by  nature  of  his 
children,  and  his  right  to  their  custody  is  par- 
amount, but  this  right  ma;  be  forfeited  by 
misconduct  or  lost  through  misfortune. 

2.  Habeas  corpus  «=>99 (3)— Interests  of  ehlld 
prevail  In  proceedings  for  custody. 

A  parent  may  surrender  the  cnstody  of  bis 
child  to  a  third  person,  and  on  habeas  corpus 
proceedings  by  the  parent  to  regain  the  cus- 
tody the  paramount  interest  of  the  child  be- 
comes the  dominant  issue. 

3.  Habeas  corpus  €=>85(l)— Third  person  may 
defeat  habeas  corpus  by  father  to  regain 
custody  of  ohild  by  showing  it  Is  n«t  to  the 
beiwfit  of  the  child. 

Where  a  parent  who  surrendered  cnstody 
of  his  child  to  a  third  person  brought  habeas 
corpus  to  regain  the  custody,  the  third  person 
has  the  burden  of  establishing  facts  necessary 
to  overcome  the  legal  presumption  in  favor  of 
the  parent's  custody,  but  it  is  sufficient  if  the 
third  person  show  that  the  best  interests  of 
the  child  demand  that  it  remain  in  his  or  her 
custody,  and  it  is  improper  to  grant  the  parent 
the  custody  of  the  child,  regardless  of  all  else, 
unless  his  unfitness  be  shown. 

4.  Habeas  corpus  «=>99(6)— Wishes  of  child 
of  sufficient  age  to  Judge  for  Itself  should 
be  considered  in  habeas  corpus  proceedings. 

In  determining  the  custody  of  a  child,  its 
wishes,  where  sufficiently  mature  to  judge  for 
itself,  should  be  consulted,  and  weighed  with 
the  other  testimony,  but  the  child's  choice  is 
not  necessarily  a  controlling  factor. 

5.  Habeas  corpus  (S=>99  ( I )— Father,  though 
suitable,  Is  not  entitled  to  custody  of  child 
at  all  events. 

Where  the  father  of  a  Iwby  on  W»  wife's 
death  gave  her  into  the  custody  of  her  maternal 
grandmother,  who  cared  for  the  infant  until 
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•he  was  14,  the  mere  fact  that  the  father,  who 
had  married  again  and  bad  other  children,  was 
a  proper  person  to  have  the  castody  of  the 
infant,  does  not  entitle  him  to  its  custody,  re- 
rardless  of  the  wishea  of  the  infant,  who  bad 
became  estranged  from  her  father,  stepmother, 
and  half-siaters,  and  the  maternal  grandparent 
should  be  allowed  to  retain  custody  where  for 
the  beat  interests  of  the  child. 

Error  to  Court  of  dril  Appeal)  of  Sl^th 
Supreme  Judicial  District. 

Habeas  corpus  proceedings  by  3.  T.  Jade- 
son  to  recover  from  Mrs.  L.  A.  Ehinn  the 
custody  of  bis  minor  child.  Judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  (212  S.  W.  959),  and  defendant  brings 
error.  Judgments  of  Court  of  Civil  Appeals 
and  of  district  court  reversed,  and  cause  re- 
manded for  new  trial. 

R.  R.  Taylor,  of  Jefferson,  for  plalntifC  In 
error.  . 

Scbluter  &  Singleton,  of  Jefferson,  for  de- 
fendant in  error. 

SPENCER,  J.  This  habeas  corpus  pro- 
ceeding was  Instituted  by  J.  T.  Jackson  to  re- 
gain the  custody  of  his  ihlnor  child,  Annie 
Jackson,  from  the  custody  of  the  child's  ma- 
ternal grandmother.  The  father  was  award- 
ed custody  of  the  child,  and  from  this  order 
respondent  appealed  to  the  Court  of  CivU 
Appeals,  which  court  affirmed  the  Judgment 
of  the  trial  court.    212  S.  W.  900. 

The  findings  of  fact  and  ccmclasiona  oC  law 
by  the  trial  court  are  as  follows: 

"(1)  I  find  that  Annie  R.  Jackson  was  bom 
in  February,  1905,  in  Marion  county,  Tez.,  and 
while  she  was  an  infant  only  two  weeks  old 
her  mother  died,  and  her  grandmother,  Mrs. 
Ia  a.  Dunn,  was  present  at  the  death  of  Mrs. 
J.  T.  Jackson,  her  daughter,  and  that  the  ap- 
'  plicant  herein,  J.  T.  Jackson,  consented  for 
Mrs.  L.  A.  Dunn  to  take  bis  infant  daughter 
and  care  for  bet,  and  consented  at  that  time 
not  to  retake  the  custody  of  the  child  from 
its  grandmother. 

"(2)  Mrs.  Dunn  took  the  care  and  custody  of 
Annie  Jackson,  and  cared  for  her  tenderly  and 
well  from  that  time  to  this  date. 

"(3)  J.  T.  Jackson  remarried  after  his  first 
wife's  death,  and  to  thia  marriage  were  born 
two  children,  both  girls.  The  older  is  past 
ten  years  of  age,  the  younger  is  eight  years  of 
age. 

"(4)  A  great  deal  of  the  time  since  J.  T. 
Jackson's  second  marriage  he  has  lived  in  Mar-' 
ion  county,  but  for  the  last  several  years  he 
has  lived  in  Louisiana. 

"(5)  I  find  that  Mrs.  L.  A.  Dunn  is  of  good 
moral  character  and  an  indulgent  grandmother, 
but  for  the  past  three  years  has  been  prac- 
tically an  invalid,  but  is  now  somewhat  im- 
proved; that  she  and  her  husband  have  sepa- 
rated and  are  not  now  living  together,  but 
she  is  living  with  a  single  snn  about  25  years 
of  age,  and  she  and  this  single  son  and  another 
son  who  is  working  in  the  oil  fields  of  Louisi- 
ana, and  a  daughter  who  is  married  are  very 
fond  and  almost  passionately  attached  to  Annie 
Jackson,  and  that  she  likewise  is  very  fond 


of  them  and  does  not  want  to  leave    them. 

The  grandmother  does  not  oppose  Aoiiie  going 
with  her  father  if  she  wishes  to  go. 

"(6)  I  find  that  J.  T.  Jackson  is  a  man  of 
honorable  deportment  and  integrity,  is  kind 
and  good  to  his  family,  but  of  a  temperament 
that  is  not  enthnsiastically  demonstrative  in 
his  affections;  that  he  loves  his  daughter  and 
is  able  and  is  always  a  proper  person  to  have 
the  care  and  custody  of  his  own  children;  that 
he  is  now  earning  (140  per  month  and  is 
working  in  Marion  county,  but  has  only  re- 
cently moved  to  Marlon  county  from  Louisi- 
ana, and  his  second  wife  imd  two  daughters 
have  not  yet  returned  to  Marion  county,  bat 
will  do  BO  at  once;  that  he  is  diligent,  in- 
dustrious, and  able  to  educate  and  care  for  and 
educate  his  daughter  and  desires  her  care  and 
custody. 

"(7)  I  find  that  the  stepmother  of  Annie 
Jackson  long  desired  that  she  be  brought  to 
her  father's  home  and  raised  with  her  half- 
sisters,  and  the  only  reason  that  it  has  not 
been  heretofore  done  is  that  Annie's  father 
regretted  very  much  to  deprive  the  grand- 
parents of  the  child  for  whom  they  had  formed 
such   strong  attachment. 

"(8)  I  find  that  in  recent  years  there  has 
become  an  estrangement  from  some  cause  of 
the  chi]d  against  her  father,  stepmother,  and 
half-sisters,  and  that  she  now  bears  no  more 
affection  for  them  than  if  they  were  rank  stran- 
gers about  whom  she  knew  nothing,  and  I  am 
unable  to  determine  what  the  cause  is. 

"(9)  I  find  that  J.  T.  Jackson  has  not  eon- 
tribnted  a  great  deal  to  the  support  and  main- 
tenance of  his  daughter  Annie,  and  that  her 
support  and  maintenance  has  been  furnished 
by  her  grandparents  and  two  nndes  and  an 
aunt.  I  find  that  several  years  ago,  when 
Annie  was  small,  her  stepmother  purchased 
goods  and  made  up  some  dotbing  or  wearing 
apparel  for  Annie  and  sent  them  to  her,  and 
that  Annie's  aunt  and  grandmother  returned 
the  clothing  with  no  explanation  whatever,  but 
that  they  now  say  they  were  returned  because 
they  were  too  small  and  cheap  and  poorly  made: 
and  I  am  led  to  believe  there  is  a  very  dedded 
dislike  on  the  part  of  the  grandmother,  uncles, 
and  aunt  of  Annie  towards  Annie's  stepmoth- 
er, without  any  apparent  cause  that  I  am  able 
to  find. 

"Condoaiona  of  Law. 

"(1)  I  conclude  that  the  parents  are  the 
natural  guardians  of  their  minor  children  and 
entitled  to  their  custody  as  against  the  world, 
except  in  instances  where  the  parents  are  of 
such  character  that  the  association  of  the 
child  with  the  parent  would  be  injurious  to  ei- 
ther the  physical,  moral  or  educational  welfare 
of  the  child,  and  the  burden  is  on  those  seek- 
ing to  defeat  the  parental  custody  to  estab- 
lish such  unfitness  by  clear  and  satisfactory 
proof. 

"(2)  I  conclude  that  the  agreement  of  J.  T. 
Jackson  with  the  grandmother  of  Annie  to 
never  retake  the  custody  of  Annie  from  her 
grandmother  cannot'  in  any  way  alter,  change, 
or  affect  the  right  of  J.  T.  Jackson  to  the 
custody  of  his  daughter,  nor  his  parental  and 
legal  obligations  to  care  for,  educate  and  main- 
tain her. 

"(3)  I  conclude  that  the  welfare  of  Annie, 
according  to  the  law,  should  be  the  sole  crite- 
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rion  in  determiiiiiiir  her  CDStody,  and  noless 
it  is  satisfactorily  shown  to  me  that  the  parent 
is  an  improper  person  to  have  the  custody  of 
bis  child,  I  conclude  that  the  welfare  of  the 
child  -wiU  be  better'  served  by  being  in  the 
custody  of  the  parent  than  in  the  custody  of 
any  one  else;  therefore,  on  the  foregoing  find- 
inss  of  fact,  I  awarded  tlie  coatody  ot  Annie 
Xac^kson  to  her  father." 

The  findings  of  fact  reveal  that  tbe  minor 
is  oCTered  two  homes  equal  in  so  far  as  ma- 
terial comforts  are  concerned;  one  by  tbe  fa- 
ther and  tbe  other  by  the  maternal  grand- 
mother. This  condition,  unfortunate  in  the 
sense  that  the  designation  of  one  of  the  two 
robs  the  other  of  tbe  girl's  affections  and  con- 
stant association  which  both  cherish,  la  due 
to  the  fact  that  tbe  father,  because  ot  tbe 
mother's  death,  placed  ber,  when  but  two 
weeks  of  age,  in  the  care  and  custody  ot  tbe 
grandmother,  consenting  not  to  retake  tbe 
child  from  ber  custody. 

[1,  2]  The  parent  is  the  guardian  by  na- 
ture of  his  children  and  his  right  to  their 
custody  is  paramount,  but  this  right  may  be 
forfeited  by  misconduct  or  lost  through  mis- 
fortune; but  where  be  has  surrendered  this 
custody  to  a  third  person,  who  performs  tbe 
duties  Incumbent  upon  him  as  the  natural 
guardian,  a  new  condition  is  created  which 
inures  to  the  benefit  of  the  child.  The  law 
does  not  prohibit  such  a  transfer  by  the  par- 
ent, but,  on  tbe  contrary,  allows  tbe  child  to 
reap  tbe  benefit  therefrom,  and  upon  a  ha- 
beas corpus  proceeding  by  tbe  parent  to  re- 
gain custody  of  tbe  child  tbe  paramount  in- 
terest of  the  child  becomes  the  dominant  is- 
sue. Legate  y.  Legate,  87  Tex.  248,  28  S.  W. 
281. 

In  the  case  of  the  State  t.  Deaton,  03  Tex. 
243,  54  S.  W.  901,  Judge  Brown,  speaking  for 
the  Supreme  Court  upon  this  question,  quotes 
with  approval  from  Weir  v..  Morley,  99  Mo. 
484,  12  S.  W.  798,  6  L.  R.  A.  672,  as  follows : 

"What  is  for  the  best  Interest  of  the  Infant 
ia  the  qnestion  npon  which  all  cases  torn  at 
last,  whatever  may  be  said  in  the  opinion 
about  contracts;  and  the  answer  returned  is 
that  the  custody  of  the  child  is  by  law  with 
the  father,  unless  it  appears  by  satisfactory 
evidence  that  the  best  interest  of  the  child  de- 
mands that  he  should  be  deprived  of  that  cus- 
tody, and  upon  him  who  so  avers  devolves  the 
burden  of  proof;  the  presumptions  are  against 
if 

[3]  Under  this  Just  rule,  tbe  bnrdien  of 
l»roof  rested  with  the  respondent  to  establish 
facta  necessary  to  overcome  the  legal  pre- 
sumption In  favor  of  tbe  parent's  custody.  It 
does  not  require,  however,  that  respondent 
prove  the  parent  disqualified  by  mi.''conduct 
or  misfortune;  but  the  burden  resting  upon 
respondent  la  met  by  establi!!hing  that  the 
best  Interests  of  the  child  demand  that  she 
Temaln  in  ttw  custody  of  respondent 

Hie  trial  court,  as  shown  by  its  condualon 
•f  law,  proceeded  npon  the  theory  that  tbe 
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parent  ia  entitled  to  the  custody  of  the  child 
unless,  respondent  establiab  by  clear  and  sat- 
isfactory evidence  that  the  parent  la  an  Im- 
proper person  to  educate  and  rear  her.  This 
places  a  greater  burden  up<»  respondent  than 
the  law  demanded.  No  such  burden  rested 
primarily  with  respondent.  Of  course.  If  re- 
spondent had  established  that  the  par^it  was 
an  improper  person  and  respondent  a  proper 
person,  able  and  willing  to  care  for  the  child, 
she  would  have  been  entitled  to  retain  custo- 
dy of  ber.  Tbe  parent's  fitness,  bowever,  was 
not  an  Insurmountable  obstacle  to  the  reten- 
tion of  tbe  cuatody  by  respondent,  because 
the  parent's  right  must  yield  when  tbe  beat 
interests  of  the  minor  demand  It. 

[4,  6]  The  error  of  the  court  Is  made  maiU- 
fest  in  the  third  conclusion  of  law.  The 
court  recognizes  that  the  welfare  of  the  child 
Is  the  sole  criterion  in  determining  ber  cua- 
tody, but  because  It  was  not  shown  that  tbe 
parent  was  an  improper  person,  indulged  tbe 
presumption.  In  disregard  of  the  evidence  as 
to  tbe  best  Interests  of  the  child,  that  ber 
best  interest  would  be  best  served  by  being  In 
the  custody  of  the  paroit.  Tbe  effect  of  this 
holding  was  to  utterly  Ignore,  as  immaterial 
to  a  decision  of  the  cause,  the  expressed 
wishes  of  the  child,  who  was  nearly  14  years 
of  age  at  the  time  she  testified,  to  remain 
with  ber  grandmother,  the  strong  attach- 
ment she  had  formed  for  ber  grnndmother 
In  response  to  the  affection  bestowed  upon 
and  care  taken  of  her  by  the  grandmother 
and  the  severing  of  ties  formed  during  tbe 
most  impressionable  period  of  ber  life,  by 
taking  her  from  the  only  home  she  had  ever 
known  and  placing  her  in  a  home  whose  In- 
mates she  had  no  more  affection  for  than 
If  they  were  rank  strangers. 

These  things  were  matters  of  vital  Import- 
ance in  determining  the  Important  question 
of  fact  as  to  whose  custody  would  be  most 
beneficial  to  the  child's  interest ;  and  the  evi- 
dent failure  to  consider  tbem,  coupled  with 
the  court's  requirement  that  respondent 
prove  the  relator  an  Improiier  person  to  edu- 
cate and  rear  the  child,  necessitate,  we  think, 
a  reversal  of  the  cause. 

The  wishes  of  a  child  whose  custody  is  In 
controversy  may,  if  it  be  of  a  sufficiently  ma* 
tnre  age  to  judge  for  itself,  be  consulted  and 
weighed  with  other  testimony  In  determining 
the  issue;  but  its  choice  is  not  necessarily  a 
controlling  factor.  Ellis  v.  Jesup  et  al.,  74 
Ky.  ai  Bush)  403;  Neville  v.  Reed,  134  Ala. 
817,  32  South.  659,  92  Am.  St.  Rep.  36; 
Workman  v.  Watts,  74  S.  C.  546,  64  S.  *JBJ. 
775;  State  v.  Richardson,  40  N.  H.  272;  Hurd 
on  Habeas  Corpus  (2d  Bd.)  531. 

We  recommend  therefore  that  tbe  Judg- 
ments of  the  Court  of  Civil  Appeals  and  of 
the  district  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
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Ai^>eal8  la  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  qnestion  discussed  In  its 
opinion. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  V.  BEHNE 
et    ux.    (No.    163-3159.) 

(Commiasion  of  Appeals  of  Texas,  Section  B. 
June  1,   1921.) 

1.  Negligence  ®=956(3)— Law  of  proximate 
cause  appllcabfe  to  violations  of  statutory 
and  common-law  duty. 

It  is  not  the  rule  that  yiolation  of  a  statu- 
tory duty  imposes  liability  for  any  injury  trace- 
able to  the  wrongful  act,  regardless  of  wheth- 
er it  might  have  been  foreseen  or  anticipated; 
but  the  rule  is  that  where  the  act  or  omission 
is  wrongful  or  negligent,  whether  as  a  result 
of  failure  to  observe  a  statutory  or  common- 
law  duty,  liability,  in  either  case,  is  limited  to 
proximately  caused  injuries,  and  the  rules  for 
determining  proximate  cause  are  the  same  in 
either  case. 

2.  Negllgenoe  $=>59— Foreseeableness  of  In- 
Jury  as  "natural  and  probable  result"  element 
of  proximate  cause. 

ForeseeablenesB  or  anticipation  of  injury 
is  a  necessary  element  of  proximate  cause; 
and  while  actual  anticipation  is  not  the  test, 
nor  is  it  material  whether  the  particular  injury 
might  have  been  foreseen,  it  is  requisite  that 
the  injury  be  of  such  a  general  character  as 
might  reasonably  have  been  anticipated  and 
that  the  injured  party  should  be  so  situated 
.  with  relation  to  the  wrongful  act  that  injury 
to  him  or  to  one  similarly  situated  might  rea- 
Bonably  have  been  foreseen;  the  phrase  "nat- 
ural and  probable  result"  meaning  what  should 
reasonably  be  anticipated  in  the  light  of  com- 
mon experience  applied  to  the  surrounding 
circumstances. 

3.  Railroads  <3=»l  13(10)— Insufficient  drainage 
held  not  proximate  cause  of  drowning  in 
flood. 

Failure  of  a  railroad  to  have  sufficient 
opening  for  flood  water  in  bridging  a  creeli  as 
required  in  Rev.  St.  art.  6495,  whereby  in  a 
not  unprecedented  flood  its  bridge  was  washed 
away,  held-  not  the  proximate  cause  of  the 
deatjl  of  one  who  was  drowned  when  thrown 
from  a  tree  downstream  in  which  he  had  taken 
refuge  from  the  flood,  when  the  tree  was 
struck  by  the  bridge  washed  against  it  by  the 
flood  waters. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  Albert  Behne  and  wife  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  Judgment  for  plaintiffs  was  af- 
firmed by  the  Court  of  Civil  Appeals  (198  S. 
W.  680),  and  defendant  brings  error.  Judg- 
ments of  the  district  court  and  Court  of  Civil 
Appeals  reversed  and  rendered. 


Henderson,  Kidd  ft  Henderson,  of  Camer- 
on (Boyle,  Bzell,  Honston  &  Grover,  of  San 
Antonio,  of  counsel),  for  plalntUT  in  error. 

U.  S.  Hearrell  and  R.  B.  Pool,  both  of  Cam- 
eron, for  defendants  In  error. 

McCLBNDON,  P.  J.  This  action  was 
brought  by  Albert  Behne  and  wife  as  plain- 
tlflTs,  against  the  San  Antonio  ft  Aransas 
Pass  Railway  Company,  as  defendant,  to  re- 
cover for  the  death  of  their  son  Ed  Bebne, 
who  was  drowned  by  being  thrown  from  a 
tree  in  which  he  had  taken  refuge  ft'om  the 
flood  waters  of  Elm  creek;  the  tree  having 
been  struck  and  felled  by  a  bridge  of  de- 
fendant company,  which  had  been  washed  by 
the  flood  waters  against  the  tree. 

The  cause  was  tried  before  a  Jury  npon 
special  issues,  and  upon  the  answers  by  the 
Jury  of  all  issues  favorably  to  plaintiffs. 
Judgment  was  rendered  for  the  latter.  This 
Judgment  was  affirmed  by  the  Court  of  Civil 
Appeals.    198  S.  W.  680. 

Liability  is  predicated  upon  the  failure  of 
the  railway  company  In  constructing  its  road- 
bed and  tracks  to  provide  the  necessary 
drainage  in  accordance  with  the  natural  lay 
of  the  land,  as  required  by  statute  (R.  S. 
art  6495). 

The  controlling  question  Is  whether  the 
failure  of  the  railroad  company  In  this  par- 
ticular was  the  proximate  cause  of  the  death 
of  plaintiff's  son.  The  Court  of  Civil  Ap- 
peals, in  an  elaborate  opinion,  has  given  a 
very  full  and  accurate  statement  of  the  plead- 
ings and  evidence.  In  the  conclusion  we 
have  reached,  which  Is  that  the  complained 
of  wrongful  acts  of  defendant  were  not,  in 
contemplation  of  the  law,  the  proximate 
cause  of  the  drowning  of  the  plaintifrs'  son ; 
the  following  statement  of  the  facts,  whidt 
are  In  the  main  undisputed,  will  suffice  to  a 
dear  understanding  of  that  issue: 

Elm  creek  at  the  point  of  intersection  with 
defendant's  railway  flows  in  an  easterly  di- 
rection— the  railway  at  that  place  running 
approximately  north  and  south.  The  valley 
of  Elm  creek  is  about  4,000  feet  in  width. 
Across  this  valley  the  railway  beginning  at 
the  south  was  constructed  upon  a  solid  earth 
dump  some  6  or  7  feet  high,  extending  from 
the  high-water  mark  on  the  south  to  a  dis- 
tance of  about  2,132  feet  On  the  north  side 
of  the  valley  was  a  similar  dump  or  embank- 
ment, extending  about  846  feet  Between 
these  dumps  was  the  bridge  proper  across  the 
channel  of  the  creek,  154  feet  in  length,  and 
trestle  work  connecting  with  the  bridge,  and 
to  the  north  of  it,  extending  some  83$  feet 
to  south  end  of  the  north  dump,  leaviijig  an 
open  space,  represented  by  the  length  o|f  the 
bridge  and  trestle  work,  of  approxlniately 
982  feet  or  about  one-fonrth  of  the  jiridtli 
of  the  valley.  The  bridge  proper  was  Ja  few 
feet  higher  than  the  dump.    Just  belofir  and 
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to  the  east  of  the  railway  was  an  oiien  tract 
of  sparsely  wooded  land,  oontalniiig  some  gbc 
or  seven  acres  through  which  the  creek  me- 
andered, and  through  this  tract  extended  a 
public  road,  the  regular  thoroughfare  from 
Cameron  to  B«a  Arnold.  The  railway  had 
been  constructed  for  quite  a  number  of  years, 
during  which  time  there  had  been  a  number 
of  floods  as  high  as  that  in  question,  the 
waters  of  which  had  run  over  the  damps 
on  either  side  of  the  bridge,  and  on  several 
occasions  these  dumps  had  been  washed 
away ;  but  the  bridge  and  track  bad  always 
remained  intact. 

On  the  occasion  in  question,  Ed  Behne,  with 
two  ot  his  brotbeiB  and  an  uncle,  had  driven 
from  their  home  some  mUes  distant  to  the 
open  tract  of  land  below  the  railway,  un- 
hitched their  team  In  the  creek  bottom,  and 
were  fishing.    They  expected  to  camp  there 
that  night    About  7  o'clock  in  the  evening 
a  heavy  rain  came  up  and  the  creek  began  to 
rise  rapidly.     In  a  few  minutes  they  began 
preparation   to  leave  by  hitching  np  their 
team,  but  before  they  could  get  out  of  the 
creek  bottom,  the  water  had  risen  so  rapidly 
that  they  were  compelled  to  take  refuge  )n 
the  trees.  They  had  been  In  the  trees  some  80 
minutes  when  the  railroad  bridge  and  a  part 
of  the  tiKdi  was  washed  away  and  struck 
the  trees  in  which  they  had  taken  refuge. 
Two  of  the  Behne  boys  and  their  uncle  were 
drowned.    The  third  Behne  boy,  Manuel,  suc- 
ceeded in  reaching  another  tree,  from  which 
be  was  rescued  the  following  day.    The  evi- 
dence, though  conflicting,  was  sufficient,  we 
think,  to  warrant  the  Jury  finding  that  the 
flood  was  not  unprecedented,  either  in  height 
or  in  the  rapidity  wi^h  which  the  water  rose. 
It  was  dear,  however,  from  the  evidence 
that  in  the  rapidity  with  which  the  water 
rose  and  the  force  with  which  it  struck  the 
railway  onbankment,  trestle^  and  bridge^  it 
was,  at  all  events,  quite  unusual.    There  was 
a  great  deal  of  testimony  upon  this  point, 
but  it  is  not  necessary  to  notice  it  in  detail. 
The  evidence  showed  that  the  open  tract  up- 
on which  the  Behne  boys  and  their  uncle  were 
fishing  was  frequently  used  by  campers  and 
camping  parties,  and  was  often  resorted  to 
during  the  fishing  season  by  fishermen,  and 
that  the  public  road  running  through  it  was 
frequently  used.     It  was  also  in  evidence 
that  Mm.  creek  was  subject  to  sudden  rises 
and  that  during  seasons  of  flood  neither  hu- 
man beings  nor  animals  made  use  of  the 
flooded  area  of  the  open  tract  of  land,  or 
of  the  roadway. 

[1]  The  holding  of  the  Court  of  ClvU  Ap- 
peals is  to  the  effect  that  the  statute,  non- 
compliance with  which  is  the  basis  of  the 
suit,  was  enacted  for  the  protection  ot  per- 
sons, as  well  as  property,  and  that  its  viola- 
tion constituted  a  wrongful  act  as  a  matter 
ot  law  and  imiwsed  liability  tor  any  Injury 
which  could  be  traced  to  such  unlawful  act, 
regardless  of  whether  the  Injtiry  were  one  of 
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a  kind  or  nature  wtaidi  might  have  been 
foreseen  or  anticipated.  As  we  construe  the 
(pinion  of  the  Court  of  Civil  Appeals,  a  dis- 
tinction is  drawn  between  an  act  which  la 
wrongful  or  negligent  per  se,  as  in  violation 
of  statute,  and  one  which  results  from  a  fail- 
ure to  exercise  ordinary  care,  in  so  Ux  as 
the  doctrine  of  anticipation  of  injury,  as 
applied  to  proximate  cause,  is  concerned. 

The  conclusion  thus  reached  is  not  in  ac- 
cord with  the  holdings  of  our  Supreme  Court 
We  do  not  flnd  that  any  distinction  is  drawn 
as  regards  the  rule  that  liability  for  a  wrong- 
ful act  is  limited  to  such  injuries  as  are 
proximately  caused  by  such  wrongful  act, 
whether  the  act  be  wrongful  per  se,  as  for 
the  failure  to  comply  with  a  statutory  duty, 
or  wrongful  at  common  law,  as  being  a  fail- 
ure to  ezerdse  ordinary  care.  The  difference 
between  the  two  classes  of  wrongful  acts 
rests  aeilelj  in  the  method  of  determining 
whether  they  be  wrongfuL  When  it  is  shown 
that  a  statute  has  been  violated,  wrongful- 
ness or  negligence  follows  per  se,  as  a  matter 
of  law ;  whereas.  If  the  derellcti<»i  complain- 
ed of  depends  for  its  wrongful  character 
upon  the  principles  of  the  common  law,  it 
Is  usually  a  question  of  fact  whether  there 
has  been  a  failure  to  exercise  ordinary  care. 

Wh«i  it  has  been  once  determined  that 
the  act  or  omission  complained  of  is  wrong- 
ful or  negligent,  whether  as  a  result  of  fail- 
ure to  observe  a  statutory  or  common-law 
duty,  liability,  in  either  case,  is  limited  to 
proximately  caused  injuries.  And  the  rules 
for  determining  proximate  cause  are  the  same 
In  either  case.  Railway  v.  Barry,  98  Tex. 
250,  83  S.  W.  5 ;  Burnett  v.  Fort  Worth  Co., 
102  Tex.  31.  112  S.  W.  1010,  IS  I*  K.  A.  (N. 
S.)  504;  Hallway  v.  Wilkes  (Tex.  Gv.  App.) 
159  S.  W.  126;  Railway  v.  Dobbhu  (Tex. 
Civ.  App.)  40  S.  W.  861;  Waterman  Lumber 
Co.  V.  Beatty,  110  Tex.  227,  218  S.  W.  363. 

Quoting  from  the  Burnett  Cas^  above: 

"It  is  almost  oniverBally  held  that  the  viola- 
tion of  a  statutory  duty  is  negligence  per  se. 
But,  as  we  nnderstand  it,  this  is  the  difference 
between  negligence  at  common  law,  Dsually  a 
question  of  fact,  and  the  violation  of  a  stat- 
utory duty— 'only  this  and  nothing  more.' 
When  a  plaintiff  sues  for  the  neglect  Of  the 
provisions  of  a  statute,  or  of  the  ordinance  of 
a  city,  and  proves  sudi  violation  and  that  he 
has  been  injured  as  the  approximate  cause 
thereof,  he  has  established  the  first  postulate 
of  his  case,  that  is  the  negligence  of  the  de- 
fendant" 

The  exact  pdnt  la  decided  In  the  Watos 
man  Lbr.  Co.  Case,  above.  In  the  following 
language  by  Associate  Justice  Greenwood: 

"There  is  no  doubt  that  it  is  essential  to  the 
maintenance  of  an  action  for  damages  for  a 
personal  injury,  founded  on  the  violation  of  a 
statute,  to  establish  not  only  a  violation  of  the 
statute  but  that  the  violation  was  the  proxi- 
mate cause  of  the  injury.  Though  the  viola- 
tion ot  the  statute  would  be  negligence  per  se^ 


Digitized  by 


Google 


356 


231  SOXJTHWESTEIRN  REPOBTBB 


CTex. 


the  action  would  fan  'without  a  showing  of 
proper  catiaal  connection  between  the  ne^i- 
gence  and  the  injury.  Shearman  &  Redfield, 
Law  of  Negligence  (Street's  Ed.)  {  27;  RaU- 
war  T.  Bigham,  90  Tex.  225,  38  S.  W.  162; 
Railway  ▼.  Campbell,  241  U.  S.  510,  60  L.  Ed. 
1125;  Stirling  v.  Bettis  Mfg.  Co.,  159  S.  W. 
916;  Elk  Cotton  MiUs  r.  Grant,  140  Ga.  727, 
48  L.  R.  A.  (N.  S.)  656,  79  S.  EL  836.  It 
follows  that  there  was  the  same  necessity  for 
a  proper  application  of  the  thoroughly  settled 
law  of  proximate  cause  in  this  case  as  in  the 
ordinary  negligence  case  involving  no  viola- 
tion of  a  statute." 

[2]  The  doctrine  that  foreseeableness  or 
auticipatioii  of  injury  is  a  necessary  element 
to  proximate  cau.se  is  now  so  well  established 
In  this  state  that  it  is  hardly  necessary  to 
do  more  than  state  the  rule.  The  leading 
cases  which  announce  this  doctrine  are  Seale 
T.  Ry.,  65  Tex.  274,  57  Am.  Rep.  602;  and  Ry. 
v.  Bigham,  90  Tex.  223,  38  S.  W.  162.  In 
the  Seale  Case  the  rule  is  stated  In  this  lan- 
guage: 

"When  a  defendant  has  violated  a  duty  im- 
posed upon  him  by  the  common  law,  he  should 
be  held  liable  to  every  person  injured,  whose 
injury  is  the  natural  and  probable  consequence 
of  the  misconduct;  and  that  the  liability  ex- 
tends to  such  injuries  as  might  reasonably  have 
been  anticipated,  under  ordinary  circumstances, 
as  the  natural  and  probable  result  of  the 
wrongful  act." 

This  rule  Is  clear  and  definite,  and  should, 
we  think,  produce  little,  if  any,  confusion, 
provided  the  language  used  be  given  its  rea- 
sonable interpretation.  Some  controversy 
has  arisen  in  other  jurisdictions  and  among 
text-writers  upon  the  question  whether  antic- 
ipation of  injury  should  be  limited  in  ap- 
plication to  determining  the  question  of  neg- 
ligence Tel  non ;  one  view  being  that  In  de- 
termining whether  the  act  complained  of  Is 
negligent — that  Is  actionably  so — anticipa- 
tion of  probable  conseqaences  is  controlling; 
but  that  whenever  it  la  determined  that  the 
wrongdoer  should  reasonably  have  antici- 
pated that  the  act  might  be  injurious  to  some 
one,  negligence  is  established  and  liability 
extends  to  every  injury  which  natorally  flows 
therefrom,  regardless  of  whether  reasonable 
foresight  might  anticipate  it.  It  may  well  be 
that  difference  between  these  two  views  is 
more  apparent  than  real,  and  that  the  con- 
flict arises  more  from  a  confusion  of  terms 
or  the  inflnnities  of  language  than  from  a 
substantial  divergence  of  views.  It  Is  clear 
to  our  mind  that  In  the  definition  of  "prox- 
imate cause"  above  quoted,  the  two  portions 
of  the  definition  are  used  synonymously  as 
expressing  the  same  thought.  To  say  that 
an  injury  is  the  "natural  and  probable  conse- 
quence" of  a  given  act  is  but  saying  in  other 
words  that  It  is  such  an  injury  as  might 
"reasonably  have  been  anticiiiated,  under  or- 
dinary circumstances,  as  the  natural  and 
probable  result  of  that  act"  One  sui  juris 
la  l^ally  charged  with  the  duty  of  antld'j 


patlng  all  consequencea  of  his  conduct  wlifdii 
under  ordinary  circumstances  flow  therefrom 
as  the  natural  and  probable  result  To  meet 
the  requirements  of  this  rule,  actual  antici- 
pation is  not  the  test;  nor  is  it  material 
whether  the  panicular  injury  mlgbt  Iiave 
been  foreseen.  But  it  is  requisite  that  the 
Injury  be  of  such  a  general  character  as 
might  reasonably  have  been  anticipated ; 
and  that  the  Injured  party  should  be  so  sit- 
uated with  relation  to  the  wrongful  act  tbat 
injury  to  him  or  to  one  similarly  sltnated 
might  reasonably  have  been  foreseen. 

The  basis  for  this  rule  is  in  the  Bigbam 
Case  given  to  be  that  one  onght  not  to  be 
held  responsible  for  those  consequences  of 
his  acts  which,  in  the  light  of  common  exi>e- 
rience^  and  having  a  due  regard  for  the  rigbts 
of  others,  he  could  not  be  expected  reastm- 
ably  to  have  anticipated.  "It  would  seem 
that  there  is  neither  a  legal  nor  a  moral 
obligation  to  guard  against  that  whlcb  can- 
not be  foreseen,  and  under  such  circum- 
stances the  duty  of  foresltfht  Bhoold  not  be 
arbitrarily  imputed." 

The  chief  difflculty  arises,  not  in  d^er- 
mlnlng  what  the  nile  is,  but  in  applying  it 
to  each  particular  case  when  it  arises — a 
difficulty  frequently  adverted  to  by  the  coarts. 

"The  difficulty  is  to  apply  them  [the  rules 
under  discussion]  to  a  given  state  of  facts, 
and  we  recognize  fully  that  their  application 
to  one  state  of  facts  can  rarely  be  a  precedent 
for  any  other  case,  because  it  is  hardly  possible 
for  two  cases  to  be  identical.  Whether  a  cer- 
tain result  conld  be  anticipated  from  a  gi-ven 
act  or  omission  is  usually  a  qaeation  of  fact 
and  becomes  a  question  of  law  only  when  but 
one  reasonable  conclusion  can  be  drawn  from 
the  facts."    Ry.  v.  McDonald,  208  S.  W.  912. 

It  would,  for  the  reason  last  announced, 
not  be  profitable  to  review  the  many  cases 
in  which  the  doctrine  of  antldpation  of  in- 
jury has  been  applied  In  this  state.  From 
them,  however,  it  will  be  seen  that  our  Su- 
preme Court  has  uniformly  applied  wbat 
might  be  termed  a  practical,  common  sense 
test,  the  test  of  common  experience.  The 
expression  "natural  and  probable  result^'  has 
been  used  and  Interpreted  to  mean  what 
should  reasonably  be  anticipated  in  the  light 
of  common  experience  applied  to  the  sur- 
rounding circumstances.  "Since  every  event 
is  the  result  at  a  natural  law,  we  apprehend 
the  meaning  Is  that  the  injury  should  be 
such  as  may  probably  happen  as  a  conse- 
quence of  the  negligence,  under  the  ordinar.v 
operation  of  natural  laws."  Bigham  Case, 
above. 

In  the  Seale  Case,  liability  was  denied  for 
Injuries  to  a  person  who  was  burned  In  try- 
ing to  extinguish  a  flre  caused  by  negUgence 
of  the  defendant    It  was  said: 

"That  one  exercising  due  care,  and  Incnrring 
no  risks,  in  extinguishing  a  fire,  should  have 
the  flames  communicated  to  her  clothes,  and 
thereby  lose  her  life,  is  something  so  improb- 


Digitized  by 


Google 


Tex.) 


WAOOONEK  V.  KNIQHT 
(111  aw.) 


857 


able  tbat  the  antidpation  of  it  ■honld  not  be 
charged  to  any  one  under  snch  drcumatances. 
Such  a  thinf  might  happen,  bat  it  woold  be 
only  from  aome  casualty  which  could  not  pos- 
sibly be  foreseen ;  and,  in  such  cases,  as  we 
have  seen,  the  original  negligence  cannot  be 
regarded  as  the  proximate  cause  of  the  injury." 

In  the  Blgham  Caee,  tlie  negligeiice  of  a 
rall'way  company  In  having  a  defective  fas- 
tening upon  a  gate  to  Its  stock  pens  was  held 
not  to  be  tbe  proximate  cause  of  Injnrlee 
to  tlie  owner  of  cattle  in  the  pen  who  was 
injured  by  being  run  over  by  the  cattle  In 
their  frightened  escape  throngb  tbe  gate, 
wbile  tie  was  In  the  act  of  securing  the  gate 
with  a  rope.  Iiiability  for  injury  to  the  cat- 
tle thus  escaping  was,  however,  held  to  exist. 

In  the  recently  decided  case  of  Ky.  v.  Ben- 
nett, 110  Tex.  270,  219  S.  W.  198,  the  follow- 
ing clear  and  condae  application  of  the  rale 
Is  given  by  Chief  Justice  Phillips: 

"Under  the  authority  of  Seale  v.  Eaflway  Co., 
66  Tex.  274.  57  Am.  Rep.  602,  and  Railway  Co. 
V.  Bigbam,  90  Tei.  223,  88  S.  W.  162,  the  neg- 
ligence   ef  tbe   defendant's   employes   in   the 
origin  of  the  fire  cannot  be  jnstly  regarded  as 
the  proximate  CMSe  of  the  injury  to  Bennett. 
The  test  of  this  question  is,  ought  the  defend- 
ant   and   its  agents  to   have  reasonably   fore- 
seen that  as  the  consequence  of  the  negligence 
which  cansed  the  explosion  in  the  tank  car,  the 
injury  to  Bennett,  or  like  Injury  to  some  other 
employ^  in  his  situation,  would  probably  re- 
sult?    In  tbe  language  of  Judge  Oaines'  opin- 
ion  in  the  Bigham  Case,  nothing  short  of  pro- 
phetic ken  could  have  anticipated  tbe  happm- 
ing   of   the   combination   of   events  which  re- 
sulted in  Bennett's  becoming  overheated.    No 
one  standing  at  the  stage  of  the  entire  happen- 
ing which  had  to  do  with  the  gas  explosion  in 
the  tank  ear  could  have  regarded  it  as  other 
than  a  bare  possIMlity,  at  best,  that  at  a  later 
period  of  a  fire  thus  produced  in  an  op«n  is- 
closure,   an  employe   of  the  company,  in  at- 
tempting to  extinguish  it,  would  get  so  dose 
to  the  fire  or  stay  in  such  a  situation  so  long 
as  to  be  injured  by  the  heat  of  the  fire." 

[8]  We  think  a  proper  application  of  the 
principles  above  announced  leads  to  the  con- 
clusion that  the  failure  of  defendant  com- 
pany to  provide  proper  drainage  as  required 
by  the  statute  was  not  the  proximate  cause 
of  the  death  of  plalnttflfs  son.  Conceding 
that  the  flood  was  not  so  unprecedented,  ei- 
ther in  height  or  suddenness,  as  to  be  with- 
out the  purview  of  the  statute,  and  that  de- 
fendant should  reasonably  have  anticipated 
its  happening,  and  that  it  might  result  in 
washing  away  the  bridge;  nevertheless,  the 
dtaln  of  drcumstances  which  brought  about 
plalnttfTs  position  of  peril  was  so  unusual 
and  ImprolMiUe  as  to  be  wholly  without  the 
sphere  of  events  wbidi  defendant  on^t  rea- 
sonably to  be  hdd  to  have  anticipated.  That 
tbe  events  of  this  chain  were  possibilities  is, 
of  course,  ocmceded.  This  is  demonstrated 
by  the  fact  that  they  did  happen,  and  as  a 


result  of  the  operation  of  natural  laws.  But 
the  extreme  improbability  of  the  resultant 
death  of  plaintiff's  son  rests  in  the  fact  that 
it  could  only  happen  at  a  time  of  heavy  flood, 
unusual  in  its  suddenness  and  under  such 
circumstances  that  no  one  could  be  presum- 
ed to  be,  except  by  the  barest  stretch  of  the 
imagination,  in  the  path  of  tbe  destroying 
agency — the  washed  away  bridge.  The  caus- 
al connection  between  the  negligence  which 
put  in  motion  that  agency,  and  the  Injury,  Is 
not  controlled  by  the  fact  that  the  agency 
acted  directly  upon  the  Injured  party.  That 
causal  connection  was  broken  in  contemito- 
tloa  of  law  by  the  intervention  of  disconnected 
and  Independent  agendes,  brought  into  being 
by  a  chain  of  drcumstances  so  Improbable 
as  to  render  them  In  law  unforeseeable.  Tbe 
breaking  away  of  the  bridge  was  indeed  a 
cause,  and  an  immediate  cause,  of  the  In- 
Jury.  Without  it,  the  Injury  would  in  all 
probability  not  have  happened.  But  the  re- 
lation between  the  wrongful  act  complained 
of  and  the  ultimately  resultant  injury  is  so 
remote  as  to  require  resort,  not  to  probabil- 
ities, but  to  fantastic  speculation  In  bare  pos- 
sibilities, if  not  indeed  to  "prophetic  ken"; 
which  the  law  does  not  require. 

We  conclude  that  the  judgments  of  the  dis- 
trict court  and  Court  of  Civil  Appeals  should 
be  reversed,  and  judgment  rendered  in  favor 
of  defendant  company. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 


WAGGONER   et   at.  v.   KNIGHT. 
(No.  239-3427.) 

(OommissioB  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Judgment  ^=>333— Answer  to  motion  for 
eorreotlon  of  lodgment  entry  could  raise  Is- 
sue as  to  fraud  In  rendition  of  Judgment. 

Where  all  the  parties  to  an  action  in  which 
a  Judgment  was  rendered  were  served  with 
notice  of  motion  to  correct  the  judgment  en- 
try, it  was  permissible  for  tbe  answer  to  the 
motion  to  rftise  tbe  issue  of  fraud  in  the  ren- 
dition of  the  judgment  and  to  ask  that  it  be 
annulled. 

2.  Judgmeat  «=>74l— In  proceedings  on  motion 
to  eorreot  judgment  entry,  where  answer  to 
motion  alleged  invalidity,  order  held  res  Judi- 
cata as  to  validity  of  Judgment,  though  is- 
sue was  not  expressly  decided. 

Where  all  the  parties  to  the  action  in  which 
a  judgment  was  rendered  were  before  the  court 
on  a  motion  to  correct  the  judgment  entry,  and 
w}iere  the  answer  to  the  motion  had  raised 
the  issue  of  fraud  in  the  rendition  of  the  judg- 
ment and  had  asked  to  have  it  annulled,  the 
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judgment  on  the  motion  correcting  the  Judg- 
ment entry  with  no  express  disposition  of  isaue 
as  to  the  alleged  fraud  held  res  judicata  as  to 
validity  of  Judgment  in  subsequent  action  mak- 
ing attack  thereon. 

3.  Judgment  ^^ssSSS-— Answer  to  motion   for 
oorreotlon  of  Judgment  Mtry  held  to  raise 
Issue  as  to  fraud  In  Its  rendition. 
Answer  to  motion  to  correct  judgment  en- 
try, alleging  that  judgment  was  procured   by 
fraud,  raised  the  issue  of  fraud,  though  movant 
did  Dot  deny  allegations  of  fraud,  since  the  mo- 
tion to  correct  the  minute  entry  of  the  judg- 
ment was  in  effect  an  assertion  that  the  Judg- 
ment was  free  from  fraud,  making  denial  of 
allegations  as  to  fraud  unnecessary. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Suit  by  Olga  V.  Knight,  as  guardian  of  the 
estate  of  Mrs.  C.  E.  Rogers,  a  lunatic,  against 
W.  T.  Waggoner  and  another.  Judgment  for 
defiendan^B  was  reversed,  and  the  cause  re- 
manded by  the  Court  of  Civil  Appeals  (214 
S.  W.  690),  and  defendants  bring  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed,  and 
Judgment  of  trial  court  affirmed. 

Miller  &  Miller,  of  "Fort  Worth,  for  plain- 
tiffs in  error. 

H.  M.  Hankins  and  W.  T.  Perkins,  both  of 
Quanah,  for  defendant  In  error. 

TATIiOR,  P.  J.  In  the  early  part  of  the 
year  1906,  Mrs.  C.  B.  Rogers,  divorced  wife 
of  J.  J.  Rogers,  sold  to  Joe  Terry  the  land 
h»e  In  controversy.  Terry  conveyed  to  W. 
T.  Waggoner,  who  had  furnished  the  money 
for  the  original  purchase.  L.  H.  Mathls, 
attorney  for  Mrs.  Rogers,  negotiated  the  sale 
to  Terry,  and  out  of  the  proceeds  thereof  was 
paid  by  her  a  commission  of  $150.  All  of 
the  purdiase  money  was  paid  to  Mrs.  Rog- 
ers except  the  balance  due  the  state,  and 
'  the  amount  of  delinquent  taxes. 

In  the  tail  of  1906,  Mrs.  Rogers  not  having 
given  possession,  and  rumors  having  gained 
currency  to  the  effect  that  she  was  Insane, 
suit  was  instituted  by  Waggoner  in  trespass 
to  try  title  to  recover  the  land.  The  cause 
was  numbered  3067  on  the  docket  of  the 
court  On  January  29,  1907,  the  case  came 
on  for  trial.  No  appearance  was  made  for 
Mrs.  Rogers.  Counsel  for  Waggoner  suggest- 
ed to  the  court  that  he  had  been  advised 
there  was  some  question  as  to  her  sanity. 
The  court  thereupon  appointed  L.  H.  Mathls 
to  represent  her. 

Mathls  answered  as  guardian  ad  litem,  set- 
ting up  In  substance  that  while  Mrs.  Rogers 
was  abnormal  in  some  respects,  she  was,  at 
the  time  of  the  sale  of  the  land,  sane;  that 
she  had  received  its  full  value  in  the  trade, 
and  It  was  to  her  interest  that  the  trade 
should  stand.  Waggoner  replied  setting  up 
the  terms  of  the  trade^  and  further  that  the 
money  received  by  Mrs.  Rogers,  except  the 


amount  of  the  commission  paid  Mathia  and 
a  small  amount  expended  by  her  for  neces- 
saries, was  still  aa  deposit  In  the  National 
Bank  of  Wichita  Falls  to  her  credit.  The 
prayer  was  for  recovery  of  the  land,  or.  In 
the  alternative,  for  the  recovery  of  the  money 
paid  Mrs.  Rogers,  and  for  protecting   liens. 

The  court  found  tliat  the  trade  was  made 
by  Terry  In  good  faith,  was  Just  and  fair, 
and  free  from  fraud;  that  Mrs.  Rogers  was 
sane  at  the  time  she  sold  the  land ;  and  that 
she  received  f^  and  fair  value  therefor. 
Judgment  was  rendered  oa  the  flniifngiT  that 
Waggoner  recover  the  land.  Soon  thereafter 
Mrs.  Rogers  gave  possession.  Thus  tbo  mat- 
ter stood  until  1909. 

In  the  early  part  of  that  year,  J.  J.  Rogers 
and  Mrs.  Olga  V.  Knight,  his  daughter — also 
the  daughter  of  Mrs.  Rogers — ^filed  a  lunacy 
charge  against  her.  Upon  hearing  she  was 
adjudged  a  lunatic,  and,  following  the  Judg- 
ment, was  conflued  in  the  State  Asylum. 
Mrs.  Knight  was  appointed  guardian  of  the 
estate,  and  us  such  received  from  her  mother 
the  balance  of  the  proceeds  of  the  sale  of  the 
land. 

In  February,  1911,  Mrs.  Knight  as  gaardlan 
flled  this  suit  in  the  ordinary  form  of  tres- 
pass to  try  title  to  recover  the  land.  The 
cause  was  numbered  4030  on  the  docket.  By 
amended  petition  upon  which  the  case  was 
tried,  an  attacli  was  made  upon  the  Jadgment 
in  Waggoner  v.  Rogers  In  cause  No.  3067. 
The  allegationa  made  the  basis  of  the  attack 
are  to  the  effect  that  Mrs.  Rogers  was  insane 
at  the  time  of  the  sale  of  the  land,  and  has 
been  insane  continuously  since;  tha't  Wag- 
goner and  Terry  planned  together  to  get  the 
land  from  Mrs.  Rogers  for  less  than  its  true 
value,  and  to  that  end,  knowing  that  she 
was  Insane,  procnred  the  making  of  the  con- 
veyance from  her  to  Terry;  that  Waggoner, 
by  filing  suit  numbered  3607  and  prosecuting 
it  to  Judgment,  endeavored  to  cover  up  the 
fraud  practiced  to  get  the  land;  that  L.  H. 
Mathls,  the  guardian  ad  litem  for  Mrs.  Rog- 
ers, was  dlsquaUfled  as  such  by  reason  of 
his  Interest  In  the  suit.  Waggoner,  in  reply, 
pleaded,  among  other  defenses,' that  of  res 
adjudicate. 

The  following  facts  constitute  tlie  basis 
of  the  plea:  After  the  filing  of  the  suit  by 
Mrs.  Knight  as  guardian,  Waggoner  ascer- 
tained that  a  clerical  error  had  been  made  In 
entering  the  Judgment  on  the  minutes  in 
Waggoner  v.  Rogers,  cause  No.  3607,  In  that 
the  land,  instead  of  being  described  correctly 
as  section  No.  2,  was  described  incorrectly  as 
section  92.  He  thereupon  flled  a  motion  in 
cause  No.  3607  asking  a  correctlcn  of  the 
minute  entry  to  the  end  that  the  minutes 
would  properly  describe  the  land  and  truly 
reflect  the  Judgment  actually  rendered.  No- 
tices were  issued  and  served  up<Mi  Mrs.  Rog- 
ers, Mathls,  and  Mrs.  Knight  as  guardian  of 
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Mrs.  Rogers.    Mrs.  Knight  appeared  by  conn- 
8e1,   one  of  whom,  M.  M.  Hankins,  was  ap-' 
pointed  by  the  court  to  represent  Mrs.  Rogers 
as   g;uardlan  ad  litem.    On  July  18  and  19 
answers    to  the   motion  were  filed  by  the 
guardian  and  guardian  ad  litem,  respectively, 
In  'wblcli  they  pleaded  limitation  in  bar  of 
correcting  the  entry,  and  a  general  denlaL 
Tbey  pleaded  also  specially  the  same  facts  in 
resisting  the  motion  to  correct  the  Judgment 
entry  as  were  pleaded  by  Mrs.  Knight  in  this 
cause    (No.  4043)  as  a  basis  for  setting  the 
Judgment  aside.     The  prayer  following  the 
response  to  the  motion  was,  as  It  is  in  this 
case,    tbat  the  deed  and  Judgment  be  can- 
celed and  set  aside.    Judgment  was  rendered 
In  tbe  proceeding  in  which  the  motion  was 
made,  making  the  correction  as  prayed  for. 
No  express  mention  was  made  in  the  judg- 
ment  of  the  issue  of  fraud  raised  by  the 
special  answers  of  the  guardian  and  guard- 
ian  ad  litem.    The  Court  of  Civil  Appeals 
reversed  the  Judgment,  but  on  appeal  to  the 
Supreme  Court  it  was  affirmed.     108  Tex. 
328,  1&3  S.  W.  130. 

The  facts  set  out  in  the  foregoing  state- 
ment relating  to  tbe  motion  to  correct  con- 
stitute the  basis  of  the  plea  of  res  adjndlcata 
set  up  in  this  cause. 

Upon  the  trial  the  court  Instructed  the 
Jury  peremptorily  to  find  for  Waggoner.  The 
Court  of  Qvil  Appeals  by  a  majority  o^a- 
lon  reversed  the  cause  and  ordered  it  remand- 
er  for  another  trial.    214  S.  W.  690. 

It  is  urged  In  the  application  for  the  writ 
that  tbe  Judgment  of  the  Court  of  Civil  Ap- 
peals should  be  reversed  and  that  of  the 
trial  court  affirmed,  on  two  grounds:  First, 
that  no  testimony  was  offered  tending  to 
raise  tbe  issue  of  fraud  in  the  rendition  of 
the  Judgment  in  cause  No.  3607;  second,  tbat 
plaintiff  in  error's  plea  of  res  adjudlcata  was 
good.  If  either  contention  is  correct  the 
trial  court  judgment  should  be  affirmed. 

Judge  Hall  in  the  minority  opinion  states 
as  follows  the  fundamental  question  to  be 
decided: 

"Under  the  Texas  practice,  when  a  motion 
is  made  by  plaintiff  in  a  judgment  to  correct 
the  judgment  entry,  and  all  parties  have  been 
duly  served  with  notice  of  the  motion,  is  it 
permissible  for  tbe  defendant  in  tbe  judgment 
to  raise  the  issue  of  fraud  in  its  rendition  and 
ask  that  it  b«  annulled?" 

If  such  proceeding  was  permissible  In  con- 
nection with  the  consideration  of  the  motion 
to  correct,  and  the  Judgment  rendered  In  the 
proceeding  disposed  of  the  issue  of  fraud 
raised  by  the  special  answers,  plaintiff  in 
error's  plea  of  res  adjudlcata  was  good. 

It  is  the  view  of  the  majority  of  the  Court 
of  Civil  Appeals  that  the  court's  Judgment 
npon  the  motion  bad  no  other  effect  than  to 
merely  correct  the  clerical  error  pointed  out 
and  make  the  judgment  in  cause  No.  3007 
speak  the  truth.    In  support  of  this  view 


Coleman  v.  Zapp.  106  Tex.  4S1,  ISl  8.  W. 
1040,  Is  cited,  and  the  fc^owing  excerpt  ia 
quoted  therefrom: 

"A  proceeding  of  such  character,  whose  only 
purpose  is  to  have  the  jndgment  entry  speak 
truly  the  jndgment  as  rendered,  neither  as- 
serts nor  seeks  the  enforcement  of  any  new 
right;  it  presents  no  issne  between  the  parties 
except  in  respect  to  the  accuracy  of  the  record 
and  otherwise  involves  the  adjudication  of 
nothing  between  them.  It  is  powerless  to  re- 
open  tbe  controversy  as  closed  and  sealed  by 
the  jndgment  and  makes  no  such  attempt.  The 
inquiry  under  it  is  not  what  judgment  might 
or  ought  to  have  been  rendered,  but  only  what 
judgment  was  rendered;  and  such  is  the  sole 
issue  to  be  determined.  If  an  amended  or  cor- 
rected entry  be  ordered,  the  status  of  the  par- 
ties and  their  relative  rights,  as  decreed  and 
fixed  by  the  judgment,  remains  untouched  and 
unaltered,  in  no  sense  adjudicated  anew,  but 
only  judicially  evidenced  as  originally  deter- 
mined." 

The  foregoing  exoerpt,  as  will  be  seen  by 
an  examination  of  the  opinion  of  which  it  is 
a  part,  follows  immediately  a  quotation  to 
the  effect  that  frequent  decisions  of  tbe 
Supreme  Court  have  settled  the  right  to 
have  a  Judgment  amended  after  the  explra* 
tion  of  the  term  at  which  it  was  obtained, 
when  through  mistake  or  clerical  error  the 
record  falls  to  speak  truly  the  Judgment 
actually  rendered.  The  language  of  the  ex- 
cerpt is  carefully  qualified,  however,  so  as  to 
apply  to  proceedings  "whose  only  purpose  is 
to  have  the  Judgment  entry  speak  truly." 
It  Is  apparent  that  it  does  not  apply  to  such 
a  proceeding  after  its  scope  has  been  oi- 
larged  with  a  view  to  determining  other  is- 
sues. It  is  not  the  effect  of  the  excerpt,  nor 
is  it  held  In  the  opinion  from  which  It  was 
taken,  that  issues  other  than  that  of  correct- 
ing the  entry  may  not  be  set  up  and  deter- 
mined in  a  proceeding  of  that  character, 
where  the  parties  at  interest  are  all  before 
the  court.  As  pointed  out  by  Judge  Hall,  the 
court  expressly  approves,  in  the  opinion  In 
the  Zapp  Case,  the  Joinder  in  one  proceeding 
of  the  scire  facias  and  attachment  proceed- 
ings considered  in  connection  with  the  mo- 
tion. It  has  been  recognized  that  such  prac- 
tice Is  permissible  where  the  several  causes 
arise  out  of  the  same  transaction.  Ham- 
mond T.  Atlee,  15  Tex.  Civ.  App.  267,  89  S. 
W.  600;  Smart  v.  Panther,  42  Tex.  Civ.  App. 
262,  06  8.  W.  670;  Clevenger  v.  Mayfleld 
(Civ.  App.)  86  S.  W.  1062.  A  contrary  hold- 
ing in  this  case  would  be  inconsistent  with 
the  settled  policy  of  the  Texas  practice  to 
avoid  a  multiplicity  of  suits. 

(1,  2]  It  was  the  duty  of  the  court  to  hear 
In  the  proceeding  on  the  motion  the  Issues 
raised  by  the  pleadings.  All  of  the  parties 
at  Interest  were  before  the  court.  A  guard- 
ian ad  litem  was  appointed  to  r^resent  Mrs. 
Rogers,  and  through  his  answer  on  her  behalf 
the  Issue  of  fraud  was  raised.    Tha  pleading 
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raising  the  lame  was  not  wltbdrawn,  nor  was 
any  objection  nrged  to  its  consideration. 

It  ia  nrged  that  regardless  of  whether  the 
Issue  of  fraud  was  raised,  the  judgment  did 
not  dispose  of  It;  and  in  this  connection  at- 
tention Is  directed  to  the  fact  that  the  Judg- 
ment on  the  motion  la  silent  as  to  the  Issue 
of  fraud ;  also,  that  no  evidence  was  offered 
upon  any  Issue  other  than  that  of  limitation. 

The  Supreme  Ck>urt  held  in  Hermann  t. 
Allen,  103  Tex.  382,  182  8.  W.  116,  that  a 
Judgment  is  logically  to  be  taken  as  disposing 
of  all  the  issues  pending  for  decision  under 
the  pleadings,  unless  the  court  excludes  some 
of  them  from  the  effect  of  the  adjudication. 

In  that  case  the  suit  was  by  Allen  to  re- 
cover damages  for  the  wron^ul  suing  out 
and  service  upon  him  of  a  writ  of  injunction 
In  a  former  suit  The  former  suit  was  by 
Hermann  and  another  against  Allen  and  an- 
other, restraining  Allen  from  removing  his 
house  situated  on  Hermann's  land.  In  the 
suit  filed  by  Hermann,  Allen  pleaded  in  re- 
convention his  right  to  the  house,  and  that  he 
should  recover  damages  suffered  by  reason  of 
the  service  on  him  of  the  writ  wrongfully 
sued  out  by  Hermann.  In  that  suit  the  plead- 
ings put  in  issue  (1)  the  right  of  Allen  to  move 
the  house,  and  (2)  the  right  of  Allen  to  re- 
cover damages  by  reason  of  Hermann's  In- 
terference with  that  right  The  Judgment 
determined  the  first  issue  In  Allen's  favor, 
but  made  -no  mention  of  the  second.  In  the 
suit  by  Allen  seeking  to  recover  damages  for 
the  service  npon  him  of  the  injunction  writ 
Hermann  pleaded  res  adjudlcata  based  on 
the  Judgment  in  the  suit  by  Hermann  and 
another. 

Judge  Williams,  in  holding  the  res  adjodl- 
cata  plea  good,  states  that  while  Allen  was 
not  bound  to  plead  in  reconvention  his  dam- 
ages In  the  former  suit  and  was  not  bound 
in  the  event  he  did  so  plead  to  prosecute  his 
plea  to  final  Judgment  nevertheless  he  could 
not  go  to  trial  and  submit  his  cause  for  de- 
cision upon  pleadings  raising  such  an  issue, 
and  afterwards  be  heard  to  say  it  was  not 
involved  in  the  final.  Judgment,  merely' be- 
cause he. introduced  no  evidence  to  sustain  It 
and  no  mention  was  made  of  It 

In  the  later  case  of  Trammell  ▼.  Rosen, 
106  Tex.  132, 156  S.  W.  1161,  plaintiff  sued  to 
recover  on  certain  purchase-money  notes  and 
to  foreclose  the  Hen.  Defendant  set  up  his 
homestead  rights  in  one  of  the  lots  covered 
by  the  lien  and  sought  to  recover  damages 
for  the  taking  of  the  homestead  by  seques- 
tration. The  Judgment  was  for  recovery  on 
the  notes  and  for  foreclosure  of  the  lien,  but 
did  not  expressly  dispose  of  either  the  home- 
stead or  damage  Issue.  It  was  held  that  both 
issues  were  disposed  of  by  the  plaintiff's 
jodgment  for  debt  and  foreclosure. 

The  majority  opinion  holds  that  the  Su- 
preme Ciourt  cases  discussed  are  not  pertinent 
In  determining  the  question  presented,  for 


the  reason  that  final  Judgment  had  already 
i>een  rendered  In  cause  No.  3607  at  the  time 
the  motion  to  correct  was  presented,  and  that 
the  only  Jurisdiction  then  rraaalning  in  the 
court  as  to  that  cause  was  ita  Jurisdtctlon  to 
correct  the  Judgment  as  «itered.  The  rea- 
son assigned  is  wltboat  force,  if  it  was  per- 
missible for  defendants  in  error  through  tbeir 
allegations  of  fraud  to  Invoke  the  Jurisdic- 
tion of  the  court  as  upon  an  independent 
action.  The  majority  recognize  in  the  fol- 
lowing language  that  it  was  permissible  for 
defendants  in  error  to  raise  the  issue  of 
fraud  in  the  proceeding  In  the  motion: 

"We  do  not  mean  to  say  that  it  the  appel- 
lees had  answered  the  issues  tendered  In  ap- 
pellant's answer  to  the  motion,  and  the  conrt 
had  actually  heard  and  decided  the  issues  tboa 
made  and  rendered  judgment  thereon,  we  would 
not  consider  the  matter  as  being  finally  dis- 
posed of.  In  such  case,  under  our  liberal  sys- 
tem of  practice,  the  proceeding  and  Judgment 
thereon  might  properly  be  regarded  as  a  pro- 
ceeding in  an  independent  action,  though  it 
was  filed  in  and  took  the  number  and  style  of 
the  original  suit" 

If  issue  was  Joined  on  fh«  plea  of  fraud, 
the  effect  of  the  conclusion  reached  by  the 
majority,  in  view  of  its  holding  quoted  above, 
is  that  the  plea  of  res  adjudlcata  should  not 
have  been  sustained  on  the  fraud  plea  be- 
cause issue  was  not  Joined,  rather  than  be- 
cause of  a  lack  of  Jurisdiction  in  the  conrt 

[3]  The  issue  of  fraud  in  procuring  the 
Judgment  was  raised  by  defendants  in  error 
by  the  allegations  of  their  special  answer. 
It  was  not  necessary,  as  pointed  out  In  the 
minority  oplnicHi,  that  plaintiff  in, error  deny 
the  allegations  In  order  to  Join  the  Issue. 
Inasmuch  as  the  motion  to  correct  the  ndn- 
nte  entry  of  the  Judgment  was  In  effect  an 
asserticm  that  the  Judgment  was  free  from 
fraud,  no  denial  was  necessary.  Issue  was 
therefore  Joined  on  the  charge  of  fraud.  The 
purpose  thereafter  of  the  proceeding  on  the 
motion  was  no  longer  merely  to  correct  the 
Judgment  entry,  but  was  to  determine  the 
issues  raised  as  npon  an  Independent  action. 

The  pleadings  put  In  issue  (1)  plaintiff  in 
error's  right  to  correct  the  Judgment  and  (2) 
the  validity  of  the  Judgment  Neither  issue 
was  excluded  from  the  scope  of  the  court's 
action.  The  Judgment  determined  the  first  in 
plaintiff  in  error's  favor,  but  made  no  express 
disposition  of  the  second.  It  follows,  we 
think,  from  the  holdings  of  the  Supreme 
Ck>urt  In  the  Trammell  and  Hermann  Cases, 
timt  both  issues  were  disposed  of  by  the  Judg- 
ment. Plaintiff  In  error's  plea  pf  res  adjudl- 
cata is  therefore  good. 

This  conclusion  was  reached  in  the  minor- 
ity opinion  of  the  Court  of  Civil  Appeals.  In 
concurring  therein  no  attempt  has  been  made 
to  add  to  Judge  Hall's  clear  and  logical  dis- 
cussion of  the  questions  presented.  What  has 
been  said  is  but  little  more  than  a  free  sum- 
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mar;  of  the  salient  points  of  the  majority 
and  minority  opinions  of  the  Court  of  GItU 
Appeals,  made  with  a  riew  to  presenting  as 
a  connected  whole,  the  statement  of  the  case, 
and  the  majority  and  minority  holdings  dis- 
cussed, together  with  oar  concnrrenoe  in  the 
latter. 

We  recommend  that  the  Judgment  of  the 
Court  of  Clril  Appeals  be  reversed  and  that 
of  the  trial  court  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
meiaded  in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  Jadgment  of  the  Supreme  Court 


HAYNE8  V.  WESTERN  UNION  TELE* 
GFtAPH  CO.     (No.  227-3401.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  1,  1021.) 

1.  Pledoas  «s>56(  I )— collateral  to  be  sold  at 
publlo  auotlon  after  advertisement  and  sotloe 
to  pledgor  la  absenoe  of  agreement  to  oon- 
tniry. 

The  pledgee's  right  to  sell  collateral  held 
by  him  to  secure  bis  debt,  and  the  manner  in 
which  such  right  shall  be  exercised,  are  proper 
matters  of  contract,  though,  in  the  absence 
of  an  agreement,  the  law  confers  upon  the 
pledgee  the  right  to  sell  at  public  auction  after 
due  advertisement  and  after  reasonable  no- 
tice to  the  pledgor  of  the  time  and  place  of 
sale. 

2.  Evideses  «=>6»— Pledgee  presumed  to  fol- 
low law  as  to  manner  of  sale  la  absoaeo  of 

.  evidence. 
..-V  in  the  absence  of  evidence  as  to  the  terms 
of  the  contract  of  pledge  or  the  procedure  by 
which  the- pledgee's  lien  was  foreclosed,  it  will 
be  presumed  that  the  pledgee  in  selling  col- 
lateral followed  and  did  |iot  violate  the  law 
as  to  the  manner  of  sale, 

8.  Appsal  and  error  «=>  1 094(1)— Court  of  Civ- 
il  Appeals   has   exclusive  Jurlsdlctloa  over 
questions  of  fact. 
The  Supreme  Court  on  writ  of  error  to 
review   judgment   of   Court   of   CSvil   Appeals 
will  not  consider  questions  of  fact,  the  Court  of 
Civil  Appeals  having  exclusive  jurisdiction. 

XSrror  to  Court  of  CHvil  Appeals  of  First 
Supreme  Judicial  District 

Suit  by  R.  B.  Haynes  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff  was  reversed  and  Judgment  render- 
ed for  defendant  by  the  Court  of  Cnvll  Ap- 
peals &i2  a.  W.  260),  and  plaintiff  brings 
error.  Reversed  and  cause  remanded,  with 
ii>stnictlon& 

01  O.  Krueger,  of  Bellvllle,  and  Walters, 
Storey,  Blandiard  ft  Battalle,  of  Houston, 
for  plaintiff  In  errcnr. 


Hume  ft  Hume,  of  Houst<m,  for  defendant 
in  error. 

GALLAOHISR,  J.  R.  B.  Haynes,  plaintiff 
In  error,  was  indebted  to  the  City  National 
Bank  of  San  Antonio  in  the  sum  of  $3/)00 
evidenced  by  note  and  secured  by  the  deposit 
as  collateral  of  certain  shares  of  the  capital 
stodc  of  the  Sealey  Mattress  Ciompany,  of 
the  alleged  value  of  $6,000. 

Some  time  in  October,  lOOB,  the  San  An- 
tonio Bank  agreed  with  Haynes  and  the 
Sealey  National  Bank  of  Sealy  to  hold  the 
note  until  November  1,  1908. 
•O.  T.  Sanders,  cashier  of  the  Sealy  Bank, 
subsequently,  for  a  valuable  consideration, 
agreed  with  Haynes  that  he  would  procure 
or  furnish  the  money  to  take  up  the  loan, 
and  notified  the  San  Antonio  Bank  of  this 
arrangement  and  requested  the  San  Antonio 
Bank  to  notify  him  before  offering  said  col- 
lateral for  sale. 

The  San  Antonio  Bank,  on  November  8, 
1908,  delivered  to  the  Western  Union  Tele- 
graph Company,  defendant  in  error,  for 
transmission  and  delivery,  the  following 
message: 

"San  Antonio,  Texas,  Nov.  8,  1908. 
"To  C.  T.  Sanders,   Cashier  Sealey  National 
Bank,  Sealy,  Texas: 
"Unless  Haynes  loan  is   retired  previously, 
will  sell  collateral  ten  o'clock  Wednesday,  No- 
vember 4th, 

"[Signed]    City  National  Bank." 

The  telegraph  company  transmitted!  the 
message,  but  did  not  deliver  it  to  Sanders 
until  11 :20  a.  m.  on  November  4th. 

The  San  Antonio  Bank  sold  the  collateral 
and  applied  the  proceeds  to  liquidate  the 
debt  which  amounted  at  that  time  to  $3,074. 

Sanders  testified  that  bad  said  telegram 
been  delivered  to  him  in  time  he  would  have 
wired  the  mpney  to  the  San  Antonio  Bank. 

Haynes  testified  that  be  was  in  Elansas 
City  at  the  time  and  relied  solely  on  his 
agreement  with  Sanders. 

The  record  does  not  disclose  the  terms  of 
the  contract  of  pledge  under  which  the  stock 
was  deposited,  nor  the  details  of  the  fore- 
closure sale.  Neither  Sanders  nor  Haynes 
made  any  effort  to  set  the  sale  aside,  or  to 
redeem  the  collateral  from  the  purchaser. 

The  telegraph  company  pleaded  general  de- 
murrer and  general  denial.  The  trial  was 
before  the  court.  The  company  offered  no 
witnesses  and  introduced  no  evidence  except 
what  was  claimed  to  be  the  original  telegram 
which  It  imdertook  to  transmit  and  deliver 
to  Sanders. 

Judgment  was  rendered  in  favor  of  Haynes 
for  12,020,  and  the  company  appealed. 

The  Court  of  Civil  Appeals  reversed  and 
rendered  the  Judgment  in  favor  of  the  com- 
pany on  the  theory  that  it  devolved  on  plain- 
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tiff  In  error,  before  he  could  recover  the  val- 
ue of  his  collateral  in  excess  of  the  debt  se- 
cured, to  show  affirmatively  that  the  San 
Antonio  Bank  made  a  valid  sale  of  the  col- 
lateral at  public  auction  after  the  due  advei^ 
tisement  and  reasonable  notice  to  him  of  the 
time  and  place  of  sale,  and  that  no  such 
showing  was  made.    212  S.  W.  260. 

[1]  The  light  of  a  pledgee  to  sell  collateral 
held  by  blm  to  secure  his  debt,  and  the  man- 
ner In  which  such  right  shall  be  exercised, 
are  proper  matters  of  contract.  Jones  on 
Collateral  Securities,  p.  862,  |  730,  from 
which  we  quote  as  follows: 

"It  is,  of  course,  competent  for.the  parties 
to  agree  by  express  terms  that  upon  the  pledg- 
or's default,  or  upon  his  failure  to  keep  the 
security  good,  the  pledgee  may  sell  at  pubUc 
or  private  sale  at  Us  option  without  giving 
notice  of  his  intention  or  the  time  or  place  of 
sale,  or  upon  giving  a  specified  notice  of  such 
time  and  place." 

In  the  absence  of  an  agreement,  the  law 
confers  upon  the  pledgee  the  right  to  sell  at 
public  auction  after  due  advertisement  and 
after  reasonable  notice  to  the  pledgor  of  the 
time  and  place  of  sale.  Luckett  v.  Townsend, 
8  Tex.  119,  49  Am.  Dec.  723. 

[2]  The  evidence  in  this  case  falls  to  dis- 
close the  terms  of  the  contract  of  pledge,  or 
the  procedure  by  which  the  pledgee's  lien 
was  foreclosed.  The  presumption  Is  that  the 
bank  In  this  matter  followed  the  law  and  not 
that  It  violated  It. 

In  the  case  of  Williams  ▼.  Talbot,  27  Tex. 
159,  168,  169,  the  defendant's  title  depended 
upon  the  validity  of  a  contract  of  sale,  or 
bond  for  title  executed  by  the  original  gran- 
tee of  the  land.  The  law  prohibited  such 
original  grantee  from  selling  the  land  prior 
to  receiving  final  title.  The  grant  of  final 
title  and  the  contract  of  sale  under  which 
defendants  claimed,  both  bore  the  same  dute, 
and  there  was  no  evidence  whether  the  con- 
tract of  sale  was  executed  before  or  after  the 
grant  of  final  title..  The  court  In  that  case 
on  this  point  said: 

"The  final  title  for  the  league  of  land  in  dis- 
pute, and  the  contract  between  the  grantee, 
Purdy,  and  Robertson,  both  bear  date  on  the 
30th  of  December,  1834;  and  in  the  absence 
of  all  testimony  on  the  subject,  it  must  be  pre- 
sumed that  the  contract  was  not  executed  un- 
til after  the  consummation  of  the  grant.  It 
is  always  to  be  inferred,  in  the  absence  of  tes- 
timony to  the  contrary,  that  parties  have  act- 
ed witliin  the  scope  of  their  legitimate  author- 
ity. It  will  never  be  presumed  that  they  have 
violated  the  law  when  the  reverse  is  equally 
consistent  with  the  facts  disclosed  to  the  court" 

The  rule  thns  declared  by  the  Supreme 
Court  Is  applicable  to  this  case.  TbetB  being 
no  presumption  that  the  bank,  in  effecting  a 
fMedosure  of  Its  Uen  by  sale  of  the  collat- 
eral, acted  contrary  to  law  or  exceeded  the 


■cope  of  Its  legitimate  authority,  and  there 
being  no  evidence  to  that  effect,  there  Is 
nothing  to  show  that  the  sale  was  not  fully 
binding  on  plaintiff  In  error.  It  follows, 
therefore,  that  the  Court  of  Civil  Appeals 
erred  In  reversing  and  rendering  the  case. 

[I]  Defendant  In  error  was  appellant  In 
the  Court  of  Civil  Appeals,  and  In  Its  brief 
In  said  court  assigned  varions  alleged  er- 
rors not  considered  by  that  court  because  of 
Its  holding  above  discussed.  Some  of  these 
assignments  Involve  questions  of  fiict,  over 
which  the  Court  of  Qvll  Api)eals  has  exdn- 
slve  Jurisdiction. 

We  therefore  recommend  that  the  Judg- 
m«it  of  the  Court  of  Civil  Appeals  be  re- 
versed and  the  cause  remanded  to  that  court 
for  further  consideration,  and  with  Instruc- 
tions, In  event  it  overrules  all  of  appellant's 
other  assignments  of  error,  to  afOrm  the 
jud;gment  of  the  trial  court. 

PHIIiLIPS,  C.  J.  The  Judgment  re<XHn- 
mended  In  the  report  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court.   . 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  its 
opinion. 


LAIDACKER  v.  PALMER  et  aL 
(No.  2I»^347.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  1,  1^1.) 

Jodoment  «s»S25— Reeltal  as  to  rights  of  co- 
defendants  as  claimed  la  thair  aaawer  heW 
not  adjudication  between  them. 
A  judgment  awarding  a  60-aere  tract  to 
defendants  B.  and  J.,  as  against  C,  another  de- 
fendant, who  had  filed  a  cross-bill  against 
them,  and  reciting  that  "as  to  said  defendants" 
E.  and  J.,  J.  was  the  owner  of  the  west  half 
and  E.  of  the  east  half  of  the  tract,  "as  will 
appear  from  their  answer  to  said  cross-biU," 
held  not  to  vest  any  title  in  J.  as  against  E.,  be- 
ing a  mere  recital,  as  respects  their  rights 
against  other,  as  to  the  partial  contents  of 
their  joint  answer  to  the  cross-bill  of  C,  and 
the  only  issue  joined  by  their  answer  and  the 
only  matter  concluded  by  the  judgment  being 
the  right  of  C.  to  recover  against  E.  and  J. 

Error  to  Coxat  of  Civil  Appeahi  of  Ninth 
Supreme  Judicial  District. 

Trespass  to  try  title  by  N.  EL  Laidacker 
against  V.  K.  Palmer  and  another.  Judg- 
ment for  defendants  was  affirmed  by  the 
Court  of  ClvU  Appeals  (210  S.  W.  738),  and 
plalntifl  brings  error.    Affirmed. 

W.  D.  Gordon,  Crook,  Xiord,  Lawtion  *  Ney, 
and  Thos.  J.  Baten,  all  of  Beaumont,  for 
plaintiff  in  error. 

MarshaH  &  Harrison,  of  liberty,  for  de- 
fendants in  error. 
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SPENCER,  J.    Plalntlfl  sued  defendants 
In  trespass  to  tiy  title  to  the  26-acre  tract  of 
land    described  In   tbe  petition.     Defendant 
answered  ty  general  demurrer,  general  deni- 
al, plea   of  not  guilty,  and  plea  of  6  and  10 
year   statute  of  limitations.    It  was  agreed 
tliat  Eitnil  Bourdreauz  was  tbe  conmton  source 
of    title.     In  support  of  his  chain  of  title, 
plaintiff  ottered  in  evidence  a  judgrment  of  the 
district    court  of  Liberty  cotmty,  Tex.,  ren- 
dered the  27th  day  of  February,  1903,  in  the 
case  of  "W.  L.  Hill  et  aL  v.  Charles  G.  Bruce 
et  al.,  being  numbered  3409  on  the  dockets  of 
tliat  court    The  portion  of  the  judgment  re- 
lied Tipon  as  vesting  title  in  Jacob  0.  Bald- 
win reads: 

"It  IB  further  ordered,  adjudged,  and  decreed 
by  the  court  that  tbe  defendant  Charles  G. 
Brace  take  nothing  by  reason  of  his  cross-bill 
against  the  defendant  Bmil  Bourdreaaz  and 
Jacob  O.  Baldwin,  and  that  said  Emil  Bour- 
dreaux  and  Jacob  C.  Baldwin  do  have  and  re- 
cover of  and  from  the  said  .defendant  Charles 
6.  Bruce  the  following  described  tract  of  land, 
to  wit:  60  acres  of  land,  it  being  a  part  of 
the  east  one-half  of  said  Jesse  Devore  league 
of  land,  and  being  the  same  tract  marked  on 
the  map  aa  Bourdreauz  25  acres  and  Baldwin 
25  acres,  and  more  particularly  described  by 
metes  and  bounds  as  foUows:  [Here  foIIowB  a 
description  of  said  60-acre  tract] 

"That  as  to  said  defendants  Jacob  0.  Bald- 
win and  Emil  Bourdreauz,  that  the  said  Bald- 
win is  the  owner  of  the  west  one-half  of  said 
60-acre  tract  and  the  said  Bourdreauz  is  the 
owner  of  the  east  one-half  thereof,  as  will  ap- 
pear from  their  answer  to  said  cross-biQ  now 
on  file  in  this  cause." 

The  plalntlfr  also  offered  tn  evidence  the 
following  deeds:  Deed  from  Jacob  G.  Bald- 
win to  David  Hannah,  dated  February  16, 
1906;  deed  from  David  Hannah  to  3.  G. 
Stoval  and  J.  W.  Pelt,  dated  March  3,  1906; 
deed  from  J.  G.  Stoval  and  wife  and  J.  W. 
Pelt  and  wife  to  Cbarles  G.  Bruce,  dated 
Jannary  8, 1919. 

Defendants  ofTered  the  following  deeds  In 
evidence  In  support  of  their  chain  of  title: 
Deed  from  Elmil  Bourdreauz  to  Jacob  C. 
Baldwin,  dated  February  27,  1903;  deed 
from  Emll  Bourdreauz  and  wife,  Mary  J. 
Bourdreauz  to  J.  J.  Reavls,  dated  Novem- 
ber 16,  1912;  deed  from  J.  J.  Reavls  and 
wife,  Buna  Reavls  to  defendant,  dated  No- 
vember 16,  1912. 

The  trial  court  permitted,  without  objec- 
tion, testimony  by  Mary  J.  Bourdreauz  to  the 
effect  that,  at  the  time  of  the  deed  by  Emll 
Bourdreauz  to  Jacob  C.  Baldwin,  in  which 
she  did  not  Join,  she  was  using  and  occupy- 
ing tbe  land  In  question,  as  her  homestead, 
and  that  she  continued  to  claim,  use,  and 
occupy  It  until  the  date  of  sale  to  J.  J.  Bea- 
vtg.  Upon  the  conclusion  of  the  evidence, 
the  court,  at  the  request  of  defendants,  gave 
the  following  peremptory  isstmctlons: 


"Gentlemen  of  the  Jury,  the  evidence  shows 
that,  at  the  date  of  tbe  deed  from  E.  Bour- 
dreauz to  J.  C.  Baldwin,  to  wit,  February  27, 
1903,  the  land  described  therein  as  being  the 
same  land  in  controversy  was  the  homestead  of 
E.  Bourdreauz.  Ton  will  therefore  return  a 
verdict  for  defendants." 

Upon  appeal,  the  Court  of  Ovll  Appeals  af- 
firmed the  Judgment    210  S.  W.  739. 

The  only  Issue  In  the  case  Is,  Does  tbe 
judgment  In  cause  No.  3409  vest  title  in  this 
land  to  J.  O.  Baldwin?  Plaintiff  recognizes 
this  as  the  only  Issue  by  stating  in  his  brief; 
filed  In  tbe  Court  of  Civil  Appeals,  that,  un- 
der the  evidence  offered.  If  Jacob  O.  Bald- 
win acquired  title  to  the  25-acre  tract  which 
was  set  apart  to  him  by  the  court  against 
BmU  Bourdreauz,  the  plaintiff  Is  entitled  to 
recover  In  this  suit;  if  he  did  not,  tbe 
plaintiff  is  not  entitled  to  recover. 

The  title  to  tbe  entire  tract  of  60  acres,  of 
which  the  26  acres  in  controversy  Is  a  part, 
was  in  Emll  Bourdreauz  at  the  date  of  the 
Judgment  of  February  27,  1903.  In  that 
Judgment  the  court  awarded  the  60  acres  qt 
land  to  Emll  Bourdreauz  and  Jacob  G.  Bald- 
win,  as  against  Charles  G.  Bruce,  tbe  defend- 
ant In  that  suit.  But  we  do  not  think  that 
the  judgment  undertakes  to  divest  the  title 
out  of  Bordreanx  and  into  Baldwin.  The  por- 
tion of  the  judgment  relied  upon  as  having 
that  effect  is  nothing  more  than  a  mere  re- 
cital as  to  tbe  partial  contents  of  their  an- 
swer to  the  cross-bill  of  Bruce.  The  only 
Issue  Joined  by  their  answer,  and  the  only 
matter  concluded  by  the  Judgment,  was  tbe 
right  of  Bruce  to  recover  as  against  Bour- 
dreauz and  Baldwin,  but  this  was  not  an  ad- 
judication of  any  rights  between  Bourdreauz 
and  Baldwin.  As  said  in  Finley  v.  Cetb- 
cart  149  Ind.  478,  48  N.  B.  686,  689  (63  Am. 
St- Sep.  292): 

"It  is  affirmed  In  Jones  v.  Vert,  121  Ind.  140, 
that  party,  to  snccessfully  invoke  the  doctrine 
of  former  adjudication,  must  be  one  who,  in  the 
former  action,  tendered  to  the  party  against 
whom  he  invokes  it  an  issue  to  which  the  latter 
could  have  demurred  or  pleaded;  and,  where 
two  or  more  defendants  make  an  issue  with  the 
plaintiff,  a  judgment  determining  that  issue  ia 
favor  of  the  defendant  does  not  settle  the  ques- 
tion between  codef  endants." 

The  record  does  not  reveal  tbat  there  was 
any  issue  between  Bourdreauz  and  Baldwin. 
If,  by  appropriate  pleadings,  one  bad  as- 
sailed the  title  of  the  other,  and  thereby  put 
In  Issue  the  question  of  title  as  between  them, 
a  different  question  would  be  presented. 
But,  Instead  of  this,  it  appears  tbat  tfaey 
filed  a  joint  answer  to  tbe  crosfrhill  of  Bruce, 
indicating  that  they  were  not  adversaries 
In  that  suit  Ther^ore  the  recital  of  the 
Judgment  as  to  what  their  answer  contained 
as  to  the  ownership  of  the  land  cannot  be 
held  an  adjudication  of  the  title  aa  between 
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them.    Railway  v.  Railway,  83  Tec.  609,  18 
S.  W.  956. 

In  view  of  the  conclusion  reached,  we  ree- 
ommend  that  the  Judgment  of  the  Court  of 
Civil  Appeals  and  of  the  trial  court  t>e  af- 
firmed. 

PHILUPS,  O.  3.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


CITIZENS'  NAT.  BANK  OF  STAMFORD  v. 
STEVENSON.    (No.  224-3392.) 

(Commiision  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

I.  Banks  aad  banking  ®=>233  —  Federal  atat- 

ntes  control  on  any  point  with  reference  to 

aatlonal  banks.  Including  organlzatien  and  Is- 

•uanoe  of  stook. 

A  national  bank,  being  incorporated  by  tbe 

federal  goTernmcnt,  and  subject  to  its  laws  in 

its  organization  and  issuance  of  stock,  is  subject 

to  the  federal  statutes,  which  are  supreme  and 

Qontrolling;  if  the  federal  and  state  provisions 

<m  any  point  with  reference  to  national  banks 

conflict,  the  state  roles  must  yield. 

t.  Banks  and  banking  ^=3242  —  Faots  held  to 
oonstHute  a  payment  of  money  for  stock. 
Where  the  president  of  plaintiff  national 
bank,  to  assist  defendant  in  the  purchase  of  the 
bank's  stock,  arranged  with  another  bank  to 
make  defendant  a  loan,  to  be  evidenced  by  his 
note,  indorsed  by  the  president  of  plaintiff  bank 
personally,  and  further  secured  by  the  bank 
stock  to  be  issued  to  defendant,  and  the  note 
was  prepared  and  signed  by  defendant  and  in- 
dorsed by  the.  president  of  plaintiff  bank  and 
accepted  by  the  other  bank,  which  passed  tbe 
amoont  of  the  note  to  the  credit  of  plaintiff  bank 
subject  to  its  check,  and  sent  ia  a  slip  showing 
the  same,  and  the  stock  was  issued  to  defend- 
ant, who  indorsed  it  in  bl^k  and  forwarded  it 
to  the  other  bank  to  be  deposited  as  collateral 
security  for  his  note,  the  facts  constituted  a 
payment  for  tbe  stock  in  money  to  plaintiff 
bank  as  completely  and  conclusively  as  would 
have  an  actual  transfer  of  cash,  and  plaintiff 
bank  can  recover  on  the  last  of  notes  given  it 
by  defendant  when  it  took  up  his  note  from  the 
other  bank. 

3.  Banks  and  banking  <8s>260(2)— One  naMonal 
bank  may  lend,  taking  a  note  seonred  by  stock 
ef  another  such  bank. 

It  is  not  illegal  for  one  national  bank  to 
loan  money  and  take  a  note  therefor  secured 
by  the  stock  of  another  national  bank. 

4.  Evidence  «=920(2)— That  banks  dally  make 
loans  secured  by  etook  of  other  banks  Is  mat- 
ter of  common  knowledge. 

It  is  a  matter  of  common  knowledge  that 
state  and  national  banks  are  almost  daily  mak- 
ing loans  secured  by  tbe  capital  stock  of  other 
banks. 


Error  to  Court  of  OlTil  Appeala  of  EI^Oi 
Supreme  Judicial  District 

Suit  by  the  Citizens'  National  Bank  of 
Stamford  against  J.  H.  Stevenson.  From 
Judgment  for  defendant,  plaintiff  appealed  to 
the  Court  of  CivU  AppoEas,  which  atfirmed 
(211  S.  W.  044),  and  plaintiff  brings  error. 
Judgments  of  the  trial  court  and  Coort  of 
Civil  Appeals  reversed,  and  cause  remanded 
to  the  trial  court,  with  Instructions  to  ren- 
der Judgment  for  plalntifif,  on  recommenda- 
tion of  the  Commission  of  Appeals. 

Andrews  &  Combes,  of  Stamford,  tor  plain- 
tiff in  error. 

Stinson,  Chambers  ft  Brooka»  of  Abilene, 
for  defendant  In  error. 

POWELL,  J.  In  its  petition  for  writ  of 
error,  the  plaintiff  in  error  states  the  nature 
and  result  of  the  suit  with  commendable 
clearness  and  brevity  as  follows: 

"This  suit  was  originally  bronght  by  plain- 
tiff In  error  against  defendant  in  error  in  the 
district  court  of  Jones  county,  on  the  8th  day 
of   August,    1917,   for  the   principal,   interest, 
and  attorney  fees  of  a  certain  promissory  note, 
of  date   the   1st  day  of  December,  1916,    ex- 
ecuted  by  tbe  defendant   and   payable  to    the 
order  of  the  plaintiff  for  the  principal  sum  of 
$908.65,  due  June   30,  1917,   bearing   interest 
from   maturity   until   paid   at   the   rate   of   10 
per  cent,  per  annum,  and  providing  for  10  per 
cent,  attorney  fees,  on  which  there  was  then 
due,  exclusive  of  interest,  the  sum  of  (1.064.51. 
in  which  suit  the  plaintiff,  in  due  form  of  law, 
filed  its  affidavit  and  bond  In  attachment,  which 
was  duly  approved,   and  the  attachment   was 
duly  issued  in  conformity  with  law  on  August 
8,   1917,    and   was   duly  levied   on   August   9, 
1917,  on  the  north  one-half  of  section  21  of 
the  Deaf  and  Dumb  Asylum  lands  situated  in 
Jones  county,  Tex.,  patent  No.  311,  volume  3, 
save   and   except  the   east  200  acres   of   said 
one-half  section  which  had  been  designated  by 
the  defendant  as  a  homestead,  a  copy  of  which 
writ  of  attachment,  with  the   officer's  return 
thereon,   was   filed   with   tbe   county   clerk    of 
Jones  county  for  record,  and  was  recorded  in 
the  attachment  records  of  said  county  whereby 
the  plaintiff  acquired  an  attachment  lien  against 
said  property  to  secure  the  amount  due  on  the 
note   sued   on.    By   its  first  amended   original 
petition  plaintiff  prayed  for  judgment  for  prin- 
cipal, interest,  and  attorney  fees  due  on  said 
note,  and  for  costs  of  suit  and  for  tbe  fore- 
dosure  of  its  attachment  lien  against  said  prop- 
erty.   The  defendant  below  answered  that  the 
obligation  sued  on  was  given  by  the  defendant 
to  the  plaintiff  for  the  purchase  of  stock  in 
said   bank,   and   was   an  illegal   contract,   and 
contravened  the  Constitution  and   statutes  of 
the   state  of  Texas,    and   therefore  void,   and 
prayed  that  plaintiff  take  nothing  by  said  snit. 
and  that  he  go  hence  without  day  and  recov- 
er his  costs.    The  cause  was  tried  l>efore  the 
court  without  tbe  intervention  of  a  jury,  and 
resulted  in  a  judgment  that  plaintiff  take  noth- 
ing by  its  suit,  and  that  the  note  sued  on  be 
canceled  and  defendant  recover  his  costs.    In 
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dne  time  plaintiff  filed  its  motion  for  new  trial,  ]  fendant.  That  thereafter  and  in  about  SO  days, 
Tvhich  was  overruled,  and  the  canae  was  bronght  the  defendant  executed  his  note  to  the  plaintiff 
to  the  Court  of  Civil  Appeala  at  Forth  Worth,  to  cover  the  amount  of  hia  note  to  the  West- 
and  transferred  by  the  Supreme  Court  to  the  I  em  National  Bank  of  Fort  Worth,  whereupon 
Court  of  Civil  Appeals  at  El  Paso,  where  it  was   the   note  executed   by  the  defendant  to   said 


afSmaed." 

The  majority  opinion  of  the  Court  of  Civil 
Appeals  referred  to  will  be  found  In  211  S. 
"W.  644.  Associate  Justice  Higgtns  filed  a 
vlgoTons  dissent  in  a  very  able  and  exhaus- 
tive opinion.    211  S.  W.  646. 

As  we  view  it,  the  controlling  question  in 
this  appeal  is  whether  or  not,  when  the  stock 
-was  first  issued  by  the  bank,  it  had  been  paid 
for  In  money.  If  6o,  then  the  note  was  not 
void,  and  Stevenson  was  liable  upon  It,  as 
-well  as  the  various  renewals  thereof  given 
from  time  to  time.  As  bearing  upon  the 
above  issue,  the  findings  of  fact  of  the  trial 
court,  adopted  by  the  Conrt  of  Civil  Appeals, 
are: 

"The  dealings  between  the  parties  leading  up 
to  and  culminating  in  the  execution  of  the  note 
sned  on  are  substantially  as  follows:  The  Citi- 
zens' National  Bank  of  Stamford,  being  incorpo- 
rated with  a  capital  stock  of  ^30,000,  determin- 
ed to  increase  its  capital  stock  to  $100,000,  and 
thereupon  solicited  the  defendant,  by  its  cash- 
ier, to  purchase  of  this  issue.  The  defendant 
replied  that  he  had  no  money  with  which  to 
make  a  purchase.  The  defendant  testifies  that 
the  cashier  then  replied  that  he  would  make 
him  able  to  bny;  that  thereafter  he  executed 
bis  demand  note  for  $600,  payable  to  the  plain- 
tiff. This  latter  statement  is  denied  by  the 
cashier,  he  testifying  that  defendant  executed 
a  30-day  note,  payable  to  the  Western  Nation- 
al Bank  of  Fort  Worth,  Tex.  The  trial  court 
made  the  following  finding  of  fact  with  refer- 
ence to  above  and  the  after  dealings  of  the  par- 
ties: 

"  That  defendant  was  informed  that  the  mon- 
ey would  be  procured  by  him  signing  his  note 
to  the  Western  National  Bank  of  Fort  Worth, 
which  he,  on  June  25,  1900,  accordingly  did. 
This  note  was  for  |600,  representing  the  pur- 
chase price  of  five  shares  of  stock  of  the  value 
of  $120  each;  that  the  said  note  of  the  defend- 
ant was  a  demand  note,  and  was  placed  by  the 
plaintiff,  or  J.  S.  Morrow,  acting  for  the  plain- 
tiff, with  the  said  Fort  Worth  bank,  and  in- 
dorsed by  the  said  3.  S.  Morrow,  and  the  tes- 
timony authorizes  the  conclusion  of  fact  that 
the  money  for  the  face  value  of  the  same  was 
placed  to  the  credit  of  plaintiff  on  the  books 
of  the  Western  National  Bank;  that  several 
days  thereafter  the  plaintiff  notified  the  Comp- 
troller of  Currency  that  the  necessary  amount 
of  capital  stock  had  been  subscribed  and  paid 
to  the  plaintiff,  and  thereupon  the  Comptroller 
of  Onrrency  issued  his  certificate  to  the  effect, 
authorising  the  said  increase  of  capital  stock 
as  applied  for  by  the  plaintiff. 

"That  about  the  time  of  the  exemtion  of 
the  said  note  by  the  defendant  to  the  Western 
National  Bank  of  Fort  Worth,  Tex.,  five  shares 
of  the  stock  of  plaintiff,  of  the  par  value  «f 
$100  per  share,  was  issued,  but  not  delivered, 
to  the  defendant,  but  placed  by  the  plaintiff  with 
the  Western  National  Bank  of  Fort  Worth, 
as  collateral  security  for  the  note  of  the  de- 


Western  National  Bank  was  redeemed  or  paid 
and  satisfied,  and  at  the  time  of  the  execution 
of  the  note  by  defendant  to  plaintiff,  in  lieu 
of  the  Fort  Worth  bank  note,  the  plaintiff  then 
delivered  said  five  shares  of  stock  of  plaintiff 
to  the  defendant.  That  defendant  in  this  case 
from  time  to  time  renewed  his  note  so  given 
to  the  plaintiff,  culminating  in  the  final  note 
sued  on  in  this  case  for  the  sum  of  $958.6S, 
the  interest  being  added  in  as  the  note  was 
renewed  from  time  to  time.' " 

The  record  is  strikingly  free  from  contro- 
verted Issues  of  fact  The  tacts  are  all  un- 
disputed, except  with  reference  to  the  note 
executed  by  Stevenson  to  the  Western  Na- 
tional Bank  of  Fort  Worth.  In  the  first 
place,  Stevenson  testified  very  positively  that 
he  never  did  sign  a  note  to  said  bank,  but 
only  and  always  to  the  plaintiff  In  error. 
The  trial  court  found  against  this  conten- 
tion. Again,  there  was  some  dispute  in  the 
evidence  as  to  whether  or  not  the  Fort  Wortit 
Bank  note  was  payable  on  demand,  or  in  SO 
or  60  days.  The  lower  court  found  that  it 
was  a  demand  note,  but  not  presented  for 
payment  until  30  days  after  Its  execution. 
The  case  was  very  fully  developed. 

The  federal  statutes  goveroing  the  Increase 
of  capital  stock  and  the  issuance  thereof  by 
national  banks  provide: 

"Any  association  formed  under  this  titie  may, 
by  its  articles  of  association,  provide  for  an 
increase  of  its  capital  from  time  to  time,  as  may 
be  deemed  expedient,  subject  to  the  limitations 
of  this  titie.  But  the  maximum  of  such  in- 
crease to  be  provided  in  the  articles  of  asso- 
ciation shall  be  determined  by  the  Comptroller 
of  the  Currency;  and  no  increase  of  capital 
shall  he  valid  until  the  whole  amount  of  such 
increase  is  paid  in,  and  notice  thereof  has 
been  transmitted  to  the  Comptroller  of  the  Cpr- 
rency.  and  his  certificate  obtained  specifying  the 
amount  of  such  increase  of  capital  stock,  with 
his  approval  thereof,  and  that  it  has  been  duly 
paid  in  as  part  of  the  capital  of  such  associa- 
tion."   V.  a  Comp.  St.  I  9679. 

Artibole  1146  of  Vernon's  Sayles'  Revised 
Civil  Statutes  of  Texas,  carrying  out  provi- 
sions of  the  Constitution  of  Texas,  Is  as  fol- 
lowti: 

"No  corporation,  domestic  or  foreign,  doing 
business  in  the  state,  shall  issue  any  stock 
whatever,  except  for  money  paid,  labor  done, 
which  is  reasonably  worth  at  least  the  sum  at 
which  it  was  taken  by  the  corporation,  or  prop- 
erty actually  received,  reasonably  worth  at 
least  the  sum  at  which  it  was  taken  by  the 
company.  Any  corporation  which  violates  the 
provisions  of  this  article  shall,  on  proof  there- 
of in  any  court  of  competent  jurisdiction,  for- 
feit its  charter,  permit  or  license,  as  the  case 
may  be,  and  all  rights  and  franchises  which  it 
holds  under,  from  or  by  virtue  of  the  laws  of 
this  state." 
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[1]  The  defendant  In  error  invoked  the 
Texas  law  In  an  effort  to  avoid  his  note. 
The  plaintiff  In  error  is  a  national  bank,  in- 
corporated by  the  federal  government  as  one 
of  its  agencies,  and  subject  to  Its  laws.  In 
its  organization  tmd  Issuance  ot  stock  it  is 
subject  to  the  federal  statutes,  which  are  su- 
preme and  controlling.  It  la  well  settled 
that,  if  the  federal  and  state  provlBlonB  upon 
any  point  with  reference  to  national  banks 
conflict,  the  state  rules  must  yield.  See  Da- 
vis V.  Blmlra  Savings  Bank,  161  D.  S.  275, 
16  Sup.  Ct.  602,  40  li.  Ed.  700;  Easton  v. 
State  of  Iowa.  188  U.  S.  219,  23  Sup.  Ct  288, 
47  L.  Ed.  4S2;  F.  &  M.  National  Bank  v. 
Bearing,  91  U.  S.  29,  23  Ia  Ed.  196.  The  lat- 
ter case  Is  cited  with  approval  by  the  Su- 
I»eme  Court  of  Texas  in  the  case  of  Boemer 
V.  Traders'  National  Bank,  90  Tex.  443,  39  S. 
W.  285. 

In  the  case  at  bar.  If  the  stodt'was  paid 
for  at  all,  It  was  paid  In  money.  That  being 
tme,  we  are  not  called  upon  to  oonsldtf  pos- 
sible conflicts  between  state  and  federal  law. 
A  payment  in  cash  would  comply  with  either 
law. 

[2]  Do  the  facts  in  this  case  constitute  a 
payment  of  moaey  tot  the  stock?  On  this 
point  the  majority  ot  the  Court  of  Civil  Ap- 
peals held: 

"There  is  no  pretense  in  this  case  that  there 
was  any  money  paid  into  the  plaintiff's  bank  by 
the  Fort  Worth  bank.  It  is  only  claimed  that 
a  credit  was  given  upon  the  books  of  the  Fort 
Worth  bank,  and  then  the  amount  placed  to  the 
credit  of  the  capita]  stock  upon  the  books  ot 
plaintiff.  Credit  of  this  nature  is  not  equiva* 
lent  to  cash  within  the  meaning  of  the  Constitu- 
tion and  atatutes." 

No  authority  is  dted  by  that  oinirt  to  sus- 
tain tald  ruling.  We  And  none.  We  do  not 
think  it  sound  or  correct  It  Is  contrary  to 
our  dally  experiences  In  the  commercial 
world,  and  especially  transactions  betweoi 
banks.  A  large  majority  of  transfers  of  mon- 
ey between  banks  are  made  on  paper.  De- 
posits are  made,  subject  to  check  by  those  in 
whose  favor  they  are  made.  The  money  is 
paid  out  on  such  checks,  and  frequently 
transferred  from  one  bank  to  another  in 
such  manner.  In  fact  'we  are  sure  that  u 
a  rule,  the  actual  cash  is  not  transferred 
from  one  bank  to  another  In  payment  6f  a 
credit  or  collection  due  It  In  one  case  out  of 
ten. 

In  this  case,  J.  8.  Morrow,  president  ot  the 
Stamford  Bank,  assisted  Stevmson  in  the 
purchase  of  five  shares  of  stock  in  his  bank. 
In  order  to  enable  him  to  buy  the  same,  be 
arranged  with  the  bank  at  Fort  Worth  to 
make  Stevenson  a  loan,  which  was  to  be  evi- 
denced by  the  latter's  note,  indorsed  by  Mor- 
row personally,  and  further  secured  by  the 
bank  stock  to  be  issued  to  Stevenson.  The 
note  was  prepared  accordingly.  It  was  signed 
by  Stevenson  and  indorsed  by  Morrow.     It 


was  accepted  by  the  Fort  Worth  bank,  and 
the  latter  placed  the  amount  of  the  note  to 
the  credit  of  the  Stamford  bank,  subject  to 
its   check,  and  sent  in  a  slip  showing  the 
same.    The  Comptroller  of  the  Currency  of 
the  tlnited  States  was  advised  that  the  mon- 
ey had  been  paid  in,  and  the  Increase. of  the 
capital  stock  was  authorized  by  him.    Tben 
the  stock  was  Issued  to  Stevenson.    He  In-     i 
dorsed  it  in  blank.    It  was  then  forwarded     j 
to  the  Fort  Worth  bank,  to  be  deposited  with 
It  as  collateral  security  for  the  Stevenson 
note.    As  we  view  it,  these  facts  constitute     , 
a    payment  of  the  money  to  the    Stamford     ! 
bonk,  just  as  completely  and  conclusively  as 
would  an  actual  transfer  of  the  cash  to  the 
vaults  of  the  latter.     We  are  sustained  In 
this  view  by  several  of  the  authorities,  to  a     ' 
few  of  which  we  refer. 
Morse  on  Banks  and  Banking,  {  451,  says: 

"A  credit  given  for  the  amoont  of  a  dieck  by 
the  bank  upon  which  it  is  drawn  is  eqnivalent 
to  and  will  be  treated  as  a  payment  of  a  check. 
It  is  the  same  as  if  the  money  had  been  paid 
over  the  counter  on  the  check  and  then  imme- 
diately paid  back  again  to  the  accoont" 

The  above  text  Is  quoted  with  approval  by 
the  Supreme  Court  of  Nebraska  in  the  case 
of  Bartley  v.  State,  63  Neb.  810,  73  N.  W. 
744,  as  follows: 

"It  was  conceded  on  the  argument  by  connsel 
for  the  accused  that  if  the  latter  had  drawn 
from  the  depository  bank  the  actual  cash  and 
then  redeemed  the  warrant  therewith,  proof 
thereof  would  be  sufficient  to  sustain  the  chargs 
of  embesslcnent  of  money.  As  we  view  it 
the  legal  e^ect  of  the  transaction,  as  it  ac- 
tually occurred,  is  not  materially  different  The 
defendant  as  state  treasurer,  drew  his  check 
npon  the  Omaha  National  Bank  for  $201,884.05, 
payable  to  the  order  of  the  president  thereof, 
and  delivered  the  same  to  the  payee,  which,  in 
connection  with  the  acceptance  of  the  check 
by  the  bank,  the  entry  of  the  transaction  ni>on 
the  books  thereof,  and  the  surrender  of  the 
warrant  to  the  defendant,  constituted  a  segre- 
gation or  separation  of  the  amount  of  dollars 
expressed  in  the  check  from  the  general  mass 
of  money  in  the  bank  as  the  portion  belonging 
to  the  state,  and  passed  the  title  to  the  latter. 
In  contemplation  of  the  parties,  and  in  the  eye 
of  the  law,  the  segregation  was  as  toll  and 
complete  as  though  Mr.  Millard,  the  president 
of  the  bank,  upon  the  delivery  of  the  check  to 
him  had  stepped  into  the  vault  counted  out 
$201,884.06,  placed  it  upon  the  counter,  diarg- 
ed  the  state  with  that  amount  on  the  bank 
books,  credited  the  Chemical  National  Bank 
with  a  like  sum,  delivered  the  warrant  to  the 
defendant  and  then  returned  the  money  to  the 
vault  from  whence  it  came;  or  as  if  the  check 
had  been  made  payable  to  the  defendant's  own 
order,  by  himself  presented  to  the  paying  teller 
at  the  bank  for  payment  who  selected  from  the 
mass  of  money  in  the  bank  the  sum  represent- 
ed by  the  dieck,  placed  the  same  in  a  pile  on 
the  counter,  and  then,  by  direction  of  the  de- 
fendant applied  the  same  in  payment  of  the 
warrant   To  constitute  embesslement  It  was 
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not  necessair  that  the  defendant  himself  should 
have    acqnired  the  physical  or  manual  posaea- 
Bion   of    tbe  money.    He,  by  Us  dieck,  author- 
ized   and    directed  the  bank  to  pay  the  money 
called    for    therein  to  'J.  H.  Millard,  Pt'    The 
bank     -was    thereby   empowered    to    select   and 
transfer  the  money  to  the  payee,  which,  in  con- 
'templation  of  law,  it  did,  although  there  was 
no    actual    handling  of  a  dollar  in  the   entire 
transaction.    In  the  language  of  Morse,  Banks 
and    Banking,   §  451,   'A  credit  given  for  the 
amount  of  a  check  by  the  bank  upon  which  it 
is   draAvn    is  equivalent  to,  and  will  be  treated 
as,    a    payment  of  the  check.    It  is  the  same 
as  if  the   money  had  been  paid  over  the  coun- 
ter   on    the  check,  and  then  immediately  paid 
back  again  to  the  account  or  for  the  use  for 
'which  the  credit  is  given.'    See  Oddie  ▼.  Na- 
tional Olty  Bank  of  New  York.  45  N.  Y.  735." 

Again,  the  same  text  is  cited  with  approval 
by  the  Supreme  Court  of  Oregon,  in  case  of 
State  V.  Boss,  65  Or.  450,  104  Pac.  596,  106 
Pac.  1022,  42  L.  B.  A.  (N.  S.)  601,  613.  That 
codTt,  continuing,  says: 

"3.  "When  the  Trust  Company  placed  to  the 
credit  of  'Steel,  Treasurer,  Education,'  the 
amount  of  a  check,  it  thereby  acknowledged  that 
it  had  received  the  amount  of  the  check  in 
money,  and  is  at  least  prima  facie  sufficient  to 
establish  the  receipt  of  the  money  by  the  Trust 
Compaiiy." 

Judge  Williams,  of  our  own  Supreme  Court, 
In  case  of  Anderson  v.  Walker,  County  Judgre, 
93  Tex.  119,  53  S.  W.  821,  expresses  the  same 
view  as  follows: 

"It  is  an  undisputed  fact  that  a  credit  to 
the  county  was  entered  upon  the  bank  books, 
and  this,  prima  facie,  represented  so  much  mon- 
ey on  deposit  belonging  to  the  county."  See 
Newmark  on  Bank  Deposits,  §  131. 

In  our  view,  therefore,  this  stock  was  actu- 
ally xiald  for  In  money.  The  issuance  there- 
of was  lawful,  and  the  first  note  executed  by 
SteTenson  was  valid  and  binding,  as  were 
the  several  renewals  thereof,  including  the 
note  in  suit,  executed  from  time  to  time. 
Having  held  this  stock  was  paid  for,  It  Is  not 
necessary  to  pass  upon  the  question  so  ably 
discussed  by  Judge  Higglns  in  his  dissent, 
and  in  which  he  holds  that  Qie  certificate  of 
the  Comptroller  of  the  Currency  that  the 
mcuey  had  been  paid  in  was  conclusive,  and 
not  subject  to  collateral  attack. 

13, 4]  It  is  suggested  that  the  note  to  the 
Western  National  Bank  was  void,  because  it 
Is  Illegal  for  one  national  bank  to  loan  money 
and  take  a  note  therefor,  secured  by  the 
stock  of  another  national  bank.  We  know  of 
no  sadi  law  of  either  state  or  nation.  We 
hare  been  cited  to  no  such  law.  It  is  with- 
in the  common  knowledge  of  us  all  that  state 
and  national  banks  are  almost  daily  making 
loans  secured  by  capital  stock  of  other  banks. 
It  has  been  distinctly  held  that  one  national 
bank  can  make  a  loan  secured  by  the  stock 
of  another  national  bank.   The  United  States 


Supreme  Conrt,  in  the  case  of  National  Bank 
V.  Case,  99  IT.  S.  628,  25  U  Ed.  448,  speaks  as 
follows: 

"There  is  nothing  in  the  argument  on  behalf 
of  the  appellant  that  the  bank  was  not  author- 
ized to  make  a  loan  with  the  stock  of  another 
bank  pledged  as  collateral  security.  That  is 
an  ordinary  mode  of  loaning,  and  there  is  noth- 
ing in  the  letter  or  spirit  of  the  National  Bank- 
ing Act  that  prohibits  it.  But  if  there  were, 
the  lender  could  not  set  up  its  own  violation  of 
law  to  escape  the  responsibility  resulting  from 
its  illegal  action." 

The  transaction  between  Morrow  and  Ste- 
venson, In  our  view,  was  entirely  legitimate. 
If  Morrow  was  good  enough  to  help  Steven- 
son to  get  this  stock  with  bis  bank,  even  to 
the  extent  of  indorsing  his  note  personally, 
that  fact  should  not  afford  Stev^ison  any 
cause  for  complaint.  If  Morrow  was  care- 
less of  his  bank's  Interest  in  later  making  to 
Stevenson  a  loan  without  security,  to  pay 
bis  debt  to  the  Fort  Worth  bank,  the  only 
room  for  complaint  was  on  the  part  of  the 
other  stockholders  of  the  bank.  Stevenson 
should  not  be  heard  now  to  try  to  avoid  a 
valid  obligation,  even  though  the  bank  stock 
purchased  did  not  prove  profitable.  Invest- 
ments are  frequently  made  which  turn  out 
likewise. 

No  fraud  on  the  jiart  of  plaintiff  in  error 
or  Its  ofScers  was  alleged  in  the  pleadings 
filed  by  Stevenson.  None  was  shown/  There 
is  no  evidence  showing  an^  promise,  or  agree- 
m^it,  on  the  part  of  the  Stamford  bank  br 
Its  officers,  to  take  care  of  Stevenson's  note 
to  the  Fort  Worth  bank  at  its  maturity.  The 
whole  case,  as  heretofore  stated,  seems  to  us 
to  present  a  state  of  facts  wbidi  doubtless 
happens  time  and  time  again,  each  day  in 
Texas,  and  which  we  deem  lawful. 

As  we  view  the  case,  the  only  proper  judg- 
ment in  the  lower  court  would  have  been  one 
in  favor  of  plaintiff  in  error  for  the  full 
amount  sued  for,  with  foreclosure  of  Its  at- 
tachment Hen.  We  would  recommend  the 
rendition  of  such  a  Judgment  here  except  for 
the  fact  that  we  think,  as  a  practical  prop- 
osition, the  trial  murt  and  its  clerk  can  more 
conveniently  assess  the  damages  and  work 
out  other  details.  In  fact,  the  record  here 
does  not  disclose  an  entirely  accurate  or  de- 
tailed description  of  the  200-acre  homestead 
tract  to  be  excluded  from  the  attachment  lien 
foreclosure.  Therefore,  we  recommend  that 
the  judgments  of  the  district  court  and  the 
Court  of  Civil  Appeals  be  reversed,  and  the 
cause  remanded  to  Qie  former,  with  instruc- 
tions to  render  judgment  in  favor  of  plain- 
tiff in  error  for  the  full  amount  due  upon 
the  note  sued  upon,  as  per  its  terms,  includ- 
ing principal,  interest,  and  attorney's  fees, 
for  costs  of  court  and  a  foreclosure  of  its  at- 
tachment lien,  all  as  prayed  for  in  its  flnst 
amended  original  petition. 
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PHILLIPS,  0.  3.  The  Judgment  recom- 
mended In  tbe  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  questioa  discussed  in  its 
opinion. 


MASSILLON  ENGINE  &  THRESHER  CO.  V. 
BARROW  et  al.    (No.  210-3305.) 

(ComnuBsion  of  Appeals  of  Texas,  Section  A. 
June  1.  1921.) 

1.  Homestead  4=989— Both  widow  and  remain- 
derman cannot  have  homattead  In  same  land. 

A  son,  living  with  his  widowed  mother  upon 
land  which  she  claimed  as  her  homestead,  was 
precluded  from  asserting  a  homestead  interest 
in  tbe  same  land  wUch  she  claimed  as  a  home- 
stead, for  one  claiming  merely  an  interest  in 
remainder  is  without  an;  right  to  possession 
necessary  to  found  a  claim  of  homestead. 

2.  Homestead  fs=»84— Tenants  In  common  held 
to  have  impreased  tract  with  iwmestead  char- 
acter. 

Where  surriving  widow  and  children,  upon 
death  of  the  husband  and  father,  became  ten- 
ants in  common  of  a  tract  of  community  land 
of  tbe  mother  and  deceased,  and  one  son  lived 
upon  the  tract,  and  had  inclosed  and  was  using 
not  more  than  20  acres  of  it,  and  another  son 
was  living  upon  contiguous  land  which  he  had 
purchased  and  built  a  house  on,  and  his  inclo- 
Bure  extended  onto  the  tract  and  within  its 
compass,  and  upon  aach  tract  were  tbe  barn, 
some  fruit  trees,  and  a  plot  of  ground  not 
exceeding  10  acres  which  he  was  farming,  the 
sons  subjected  the  land  to  homestead  purposes. 

3.  Hemestead  «=384 — Tenants  la  common  may 
Impress  land  with  homestead. 

Tenants  in  common  may  impress  the  tract 
owned  in  common  with  the  character  of  a 
homestead,  provided  such  use  does  not  prej- 
udice the  rights  of  other  cotenants. 

4.  Homestead  «=337— Homestead  interest  of 
tenants  In  commos  not  conflned  to  land  actu- 
ally Inclosed  hy  them. 

The  homestead  interest  of  tenants  In  com- 
mon is  not  confined  to  the  land  actually  in- 
closed by  them,  but  is  coextensive  with  their 
undivided  interest  in  the  entire  tract,  and,  so 
long  as  it  is  unpartitioned.  It  is  not  witliin  their 
power  to  designate  their  homestead  by  metes 
and  bounds. 

5.  Homestead  «S937— Inolosaro  of  part  of  tract 
by  tenants  In  common  does  not  limit  their 
homestead  to  Inclosed  part  where  remainder 
is  wild  land. 

The  law  doea  not  aboolutely  protect  the 
entire  tract  of  land,  np  to  the  amount  of  200 
acres,  upon  which  the  homestead  may  be  locat- 
ed, regardless  of  the  use  to  which  a  part  of  it 
may  be  devoted,  but  merely  limits  or  restricts 
the  homestead  to  that  acreage,  and  the  own- 
er may,  by  a  use  inconsistent  with  the  home- 
stead purpose,  abandon  a  part  of  that  wlilch 


the  law  would  otherwioe  protect;  but,  where 
the  nninelosed  land  of  a  tract  held  by  tenants 
in  common  was  wHd,  uncultivated  land  not  used 
for  any  purpose,  such  use  was  not  inconaiBtent 
with  homestead  purposes,  so  that,  as  to  tenants 
in  common  who  had  inclosed  part  of  the  tract 
and  were  living  thereon  as  their  homestead, 
their  homestead  right  extended  to  their  ondi- 
vided  interest  in  the  whole  tract,  for,  in  aneh 
case,  until  there  is  an  inconsistent  nae,  the 
law  implies  an  intent  to  nse,  and  therefore  a 
constructive  use,  of  the  entire  tract  for  borne- 
stead  purpoaes. 

Brror  to  Court  of  OlvU  Appeals  of  Ninth 
Supreme  JTudlcial  District  I 

Suit    by    Clarence    Barrow    and    others 

against  tbe  Masaillon  Engine  &  Tlrreeher  I 

Company.    Judgment  for  plalntiira  was  af-  ! 
Armed  by  the  Court  of  Clvfl  Appeal*  (203  S. 

W.  033),  end  defendant  brings  error.    Modi-  | 

fled  and  affirmed.  i 

H.  E.  Marshall,  of  Houston,  and  A.  W.  I 

Marshall,  of  Anahuac,  for  plaintiff  In  error.  I 

Stevena  &  Stevens,  of  Houston,  for  de- 
fendants in  error.  j 

SPBNCBR,  J.  Clarence  Barrow  and  wife. 
Rosa,  Lee  Barrow  and  wife,  Jowptaine.  and  I 
J.  M.  Barrow  and  wife,  Jane,  instituted  this 
suit  in  the  district  court  of  Chambers  conn-  ] 
ty,  Tex.,  naming  the  MassiUon  En^ne  4 
Thresher  Company,  a  corporation,  and  F.  B. 
Lefour,  Bherlfl  of  Chambers  county,  Tex.,  as 
defendants,  seeking  to  restrain  the  sale  of 
the  lands  described  in  the  petition — ^the  cor- 
poration having  procured  the  Issuance  of  an 
order  of  sale  upon  a  Judgment  which  the 
corporation  had  secured  In  the  district  court 
of  Chambers  county,  Tex.,  agalnat  Clarence, 
Lee  and  J.  M.  Barrow,  and  this  order  of  sale 
having  been  placed  in  the  hands  of  the  shei^ 
iff.  Lee  and  J.  M.  Barrow  having  died  dur- 
ing the  pendency  of  the  suit,  the  proper  Iielis 
were  made  parties  thereto. 

The  basis  ct  tbe  Judgment  agalnat  the 
three  Barrows  was  this:  On  October  7,  A 
D.  1908,  in  order  to  better  secure  the  corpo- 
ration in  tbe  payment  of  an  indebtedness 
which  the  Barrow  brothers  owed  it,  the 
three  brothers,  Joined  by  their  wives,  exe- 
cmted  and  driivered  a  mortgage  upon  tbeir 
undivided  Interest  In  the  two  tracts  of  land 
which  are  the  subject  of  tbls  controversy- 
one  consisting  of  540  acres;  the  other  of 
160  acres.  Upon  the  indebtedness  becoming 
due,  and  upon  default  In  the  payment  there- 
of, tbat  suit  was  instituted,  hat  tbe  wives 
were  not  made  parties  thereto.  Judsment 
toe  the  amoant  of  the  indebtedness,  with 
foreclosure  of  tbe  mcHrtgage  lien,  was  ra- 
dered;  the  Judgment  directing  an  order  of 
sale  upon  the  lands  upon  which  sndi  lien 
was  foreclosed. 

Tbe  present  salt  for  injunction  Is  predlcat- 
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ed  upon  the  alleged  ground  that  the  land 
In  question  constituted,  at  the  time  of  the 
execution  of  the  mortgage,  the  homestead  of 
the  plalntlfffe,  and  that  the  mortgage  W€u  not 
executed  for  the  purixMe  of  paying  or  se- 
curing the  payment  of  any  lien  ^or  purchase 
money,  taxes,  or  Improrement  upon  such 
homestead. 

The  conrt  Issued  a  temporary  restraining 
order,  and,  upon  final  hearing,  perpetually 
CDJolned  the  foreclosure,  by  order  of  sale, 
of  the  Judgmoit  Uen  against  the  land  dalm- 
ed  as  homesteads  by  the  plalntUTs,  'and  in 
this  final  order  decreed  that,  in  so  far  as 
the  judgment  In  the  foreclosure  suit  purport- 
ed to  fix  a  lien  against  the  land  described  in 
the  Judgment,  it  be  canceled  and  brid  for 
naught  Upon  appeal,  the  Court  of  Olvll  Ap- 
peals afilrmed  the  jTidgnient    208  S.  W.  933. 

J.  S.  Barrow  died  in  1892,  leaving  sur- 
Tlvlng  him  seven  children — Clarence,  Lee, 
and  J.  M.  being  of  this  number — and  his 
wife,  Elixa  Jane  Barrow,  the  mother  of  these 
children.  It  is  admitted  that  the  540-acre 
tract,  known  as  the  Banda  tract,  was  the 
separate  property  of  J.  S.  Barrow,  and  the 
leo-acre  tract,  known  as  the  Barrow  tract, 
the  coramnnity  property  of  the  marriage. 

[1]  Clarence  and  Lee  Barrow  and  the 
heirs  of  J.  M.  Barrow,  deceased,  eadi  claim- 
ed a  homestead  right  to  an  undivided  Interest 
of  200  acres  of  the  entire  tract  of  land,  al- 
though eatfli  was  entitled  to  but  an  undivided 
Interest  of  approximately  67  acres.  The 
land  was  divided  subsequent  to  the  giving 
of  the  mortgage.  Clarence  Barrow  lived  in 
the  house  with  his  mother  upon  the  540- 
acre  tract  of  land.  His  claim  to  a  home- 
stead Interest  is  based  upon  his  own  evi- 
dence, as  follows: 

"I  married  at  home,  but  do  not  remember 
how  long  I  had  been  married  at  the  time  I  sign- 
ed this  mortgage.  I  was  living  on  the  old 
place.  We  took  an  undivided  Interest  in  the 
land,  and  it  had  never  been  divided.  I  never 
had  built  a  home  or  house  on  any  part  of  the 
700  acres  before  this  mortgage  was  given,  bnt 
I  livfd  on  the  homestead.  My  mother  was  living 
hi  the  old  Barrow  homestead,  and  had  been 
living  there  since  the  death  of  my  father.  I 
was  living  there  with  my  mother.  She  re- 
mained there  and  occupied  it  up  until  the  time 
of  her  death.  She  used  that  as  her  homestead. 
I  did  not  rent  land  from  my  mother,  just  work- 
ed with  her.  I  think  the  Banley  (Banda)  Is 
an  prairie,  and  the  Barrow  is  all  prairie  ex- 
cept a  little  bit  in  the  woods.  Nobody  occupied 
that,  outside  of  the  little  field  John  had,  and 
what  Lee  had,  and  what  my  mother  had,  there 
h  the  old  home  place,  all  that  land  was  out. 
We  had  aboat  40  acres  under  fence,  and  the 
rest  of  it  was  wild  range  land,  and  there  was 
no  attempt  to  utilise  it.  Outside  of  what  we 
vere  farming  and  our  pasture,  the  rest  of  it 
was  outside." 

He  also  testified  that,  befbre  and  after  the 
oecntlon  of  the  mortgage,  he  and  his  broth- 
en  got  their  firewood  and  posti  from  the  16 
SSl&W.-M 


acres  of  timbered  land  on  the  bayou.  This 
tract  was  on  the  Banda  survey,  and  was  sub- 
sequently set  aside  in  partition  to  Clarence 
Barrow.  It  is  quite  clear  from  the  undis- 
puted evidence  that  the  alleged  claim  of 
Clarence  Barrow  to  a  homestead  right  is 
coextensive  with  and  confined  to  the  identical 
land  used  by  his  mother  as  her  Independent 
homestead.  No  act  «f  his  indicated  an  In- 
tention to  devote  any  of  the  land,  outside  of 
that  held  and  used  by  the  mother,  to  home- 
stead purposea  No  contention  is  made  that 
she  abandoned  her  homestead,  or  waived  her 
right  thereto;  but,  on  the  other  hand,  it  Is 
admitted  that  she  continued  to  exercise  the 
right  of  homestead  possessions  given  her  un- 
der the  Constitution  until  her  deaUi.  This 
right  wds,  we  think,  exclusive,  and  preclud- 
ed Clarence  Barrow  and  the  other  heirs  ab- 
solutely from  asserting  a  homestead  Interest 
In  the  same  land  which  she  daimed  as  a 
homestead,  while  her  right  of  possession  con- 
tinued and  was  exercised.  This  identical 
question  was  before  the  Supreme  Court  of 
Kentucbr  in  the  case  of  Merrifield  v.  Merri- 
field,  82  Ky.  520.    That  court  said: 

"But  both  she  [the  widow]  and  D.  B.  Mer- 
rifield [the  son]  cannot  have  a  homestead  In 
the  land.  It  was  decided  in  the  case  of  Me>- 
guire.  Helm  &  Co.  v.  Burr,  4  Ky.  Law  Rep. 
659,  that  joint  owners  ol  a  tract  of  land,  upon 
which  they  both  live  in  separate  buildings  with 
their  families,  are  each  entitled  to  a  homestead, 
although  the  land  has  not  been  divided.  Bat 
this  court  has  never  gone  ao  far  as  to  deter- 
mine that  both  the  widow  and  remainderman 
can,  at  the  same  time,  have  a  homestead  in  the 
same  land,  nor  do  we  think  the  statute  can  be 
so  applied  and  extended.  The  theory  of  the 
homestead  exemption  la  that  the  debtor  reqnires 
a  prescribed  amonnt  in  valne  of  land  to  be  set 
apart  for  the  support  of  himself  and  depend- 
ent  family,  bnt  to  accomplish  such  a  beneficent 
object  be  mast  have  the  risbt  to  occupy  and 
ase  it;  •  •  •  but  a  party  having  merely  an 
interest  ia  remainder  is  without  any  right  to 
the  possession,  and,  in  the  meaning  of  the 
law,  not  in  possession.'' 

Defendant  in  error  relle*  tipon  the  dedskm 
of  the  majority  In  Ward  v.  Walker  (Tex. 
Civ.  App.)  169  S.  W.  820,  in  which  writ  of 
error  was  denied,  as  decisive  of  the  question 
that  the  child  of  a  survivor  owning  an  un- 
divided interest  in  land  devoted  to  homestead 
purposes  by  the  siurvlyor  may,  by  living  with 
the  latter,  acquire  a 'homestead  Interest  In 
the  same  land  designated  and  used  by  the 
survivor  as  a  homestead.  In  our  opinion 
the  decision  of  the  majority  npon  that  ques- 
tl<»i  was  erroneous. 

In  that  case  the  plaintiffs  wwe  seeking 
to  mforce  the  specific  performance  of  a  con- 
tract concerning  land.  O.  K.  Walker  and 
wife,  defendants  against  whom  spedflc  per- 
formance was  sought,  interposed  the  defense 
that  the  land  was  their  hiHnestead,  and  that, 
MM  the  wife  did  not  ]oi«  In  tlie  contract,  flie 
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contract  was  roid  as  to  them.  They  occa- 
pled  and  claimed  the  same  land  as  a  home- 
stead as  did  the  father.  The  trial  court  re- 
fused to  decree  specific  performance  against 
them  or  the  other  tenants  in  common,  named 
as  defendants  in  the  action.  From  this 
judgment  the  plaintUT  appealed.  The  Court 
of  OItU  Appeals  afltaned  the  Judgment  as  to 
O.  K.  Walker  and  wife,  upon  the  ground  that 
the  land  was  their  homestead,  but  reversed 
and  remanded,  with  Instructions  to  the  trial 
court  to  enter  judgment  ag^ainst  W.  C.  Walk- 
er, C.  W.  Walker,  and  L.  M.  Walker,  decree- 
ing specific  performance  by  tbem  as  to  their 
undivided  interest  in  the  land  described  in 
the  contract  TOie  latter  applied  for  writ  of 
error,  but  O.  K.  Walker  and  wife,  being  sat- 
isfied with  the  judgment,  did  not  join  in  the 
am)Ucation  for  the  writ,  and  neither  did  the 
plaintiffs  apply  for  a  writ  of  error  to  cor^ 
rect  the  judgment  of  the  Court  of  C^vil  Ap- 
peals as  to  C.  K.  Walker  and  wife. 

We  have  examined  the  application  for 
writ  of  error  in  that  case,  and  find  that 
there  Is  no  assignment  in  the  ai^licatlcm  di- 
rectly or  indirectly  calling  in  question  the 
correctness  of  the  majority's  opinion  upon 
the  homestead  question.  Therefore,  the  re- 
fusal of  the  application  for  the  writ  cannot 
be  considered  an  approval  of  the  majority's 
holding  upon  that  question. 

[I]  The  160-acre  Barrow  tract  was  the 
community  property  of  Eliza  Jane  Barrow 
and  J.  S.  Barrow,  and,  upon  the  death  of  J. 
S.  Barrow,  the  children  and  the  mother  be- 
came tenants  in  common.  At  the  date  of  the 
giving  of  the  mortgage,  Lee  Barrow  lived  up- 
on this  tract,  and  had  Inclosed  and  was  vs- 
Ing  not  more  than  20  acres  of  it  J.  M.  Bar- 
row purchased  from  one  Wallis  less  than  an 
acre  of  land — out  of  a  tract  of  land  not  the 
subject  of  this  litigation,  but  contiguous  to 
the  land  In  controversy — ^upon  whidi  he  had 
erected  a  house,  and  was  living  at  the  date 
of  the  transaction.  The  evidence  reveals  that 
the  Indosure  extended  onto  the  Barrow  tract, 
and  that  within  Its  compass,  but  upon  the 
Barrow  tract,  were  the  bam,  some  fruit 
trees,  and  a  plot  of  ground  not  exceeding  10 
acres,  which  he  was  farming. 

[3,4]  Under  these  facts,  it  cannot  be 
doubted,  we  think,  that  It  was  the  Intention 
of  Lee  and  J.  M.  Barrow  to  subject  and  that 
they  did  subject  the  land  so  used  to  home- 
stead purposes.  It  is 'well  settled  that  as 
tenants  In  common,  they  had  a  right  to  Im- 
press the  land  with  the  homestead  character, 
provided  such  use  did  not  prejudice  the 
rights  of  the  other  cotenants.    Clements  t. 


Lacy,  61  Tex.  ISO.  Their  bomestead  interest 
was  not  confined  to  the  land  actually  In- 
closed, but  was  coextensive  with  their  un- 
divided Interest  in  the  entire  tract;  and,  so 
long  as  It  was  unpartltloaed.  It  was  not 
within  their  power  to  designate  thdr  bome- 
stead by  metes  and  bounds.  Joiklns  v. 
y<dz,  54  Tex.  636;  Brown  et  aL  ▼.  McLen- 
nan et  al.,  60  Tex.  48. 

[6]  The  homestead  rights  of  Lee  and  J.  M. 
Barrow  to  the  extent  of  their  undivided  in- 
terest in  the  entire  tract  is  not  to  be  defeat- 
ed, and  their  homestead  right  confined  to  the 
amoimt  of  land  actually  Inclosed  and  used 
by  them,  merely  because  the  entire  tract  was 
not  used.  The  law  does  not  abeoli^tely  pro- 
tect the  entire  tract  of  land  up  to  the  amount 
of  200  acres,  upon  which  the  bomestead  may 
be  located,  regardless  of  the  use  to  which  a 
part  of  It  may  be  devoted.  It  merely  limits 
or  restricts  the  homestead  to  that  acreage, 
and  the  owner  may,  by  a  use  Inconsistent 
with  the  bwnestead  purpose,  abandon  a  part 
of  that  which  the  law  would  otherwise  jwo- 
tect 

The  uninclosed  land  of  the  Barrow  tract 
was  not  put  to  a  use  Inconsistent  with  home- 
stead purposes.  In  fact  it  was  wild,  uncul- 
tivated land,  not  used  for  any  purpose.  In 
a  case  of  this  character,  until  there  is  sudi 
Inconsistent  use,  the  law  Implies  an  int«it  to 
use,  and  therefore  a  constructive  use  of,  the 
entire  tract  for  homestead  purposes,  and  pro- 
hibits the  creatiim  of  liens  thereon  except 
for  the  purposes  stated  in  the  Constitution. 
McDougall  et  al.  v.  McGinniss  et  aL,  21  Fla. 
362;  Morrlssey  v.  Don<Aue,  32  Kan.  649,  5 
Pac.  27. 

It  is  our  conclusion  that  the  mortgage  lien 
attempted  to  be  created  upon  the  imdivided 
interest  of  Lee  and  J.  M.  Barrow  in  the 
Barrow  tract  Is  invalid;  but  tliat  otherwise 
It  is  a  valid  and  enforceable  lien. 

We  recommend,  therefore,  that  the  judg- 
ment of  the  district  court  be  modified,  so  as 
to  permit  the  carrying  out  of  the  order  of 
sale,  imder  the  terms  of  the  judgmoit  in  the 
original  suit  of  the  undivided  interest  of 
Clarence  Barrow  in  the  Barrow  survey,  and 
of  Clarence  Barrow  and  the  other  defendants 
in  error  of  their  undivided  Interest  in  the 
64(^acre  tract  of  land;  and,  as  bo  modified, 
that  the  judgment  be  affirmed. 

PHILLIPS,  0.  J.  The  jndgmoit  recom- 
mended in  ttie  report  of  the  Commission  t£ 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 
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ROBERTS  «t  al.  v.  ARMSTRONG. 

(No.  225-3393.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  1,  1921.) 

1.  Appeal  and  error  «s»l2l3 — Judgmont  on 
former  afipeal  not  oonoiuslvo  where  pleadings 
and  facts  differ. 

Where  the  pleadings  and  facts  on  second 
trial  were  not  identical  with  those  on  the  first, 
the  opinion  and  judgment  of  the  Court  of  Civil 
Appeals  on  the  former  appeal  did  not  so  finally 
and  fully  adjudicate  both  the  law  and  the  facts 
aa  to  justify  the  trial  court  on  the  second  trial 
in  Etrikins  out  the  answer  of  defendants,  con- 
taining both  general  denial  and  other  defensive 
pleas,  and  in  rendering  judgment  for  plaintiff 
without  proof  of  any  facts  except  the  ralne 
of  the  rents  sued  for. 

2.  Vendor  and  purchaser  «=3l8('/2)— Optionee 
did  not  acquire  title  by  option  contract. 

By  an  option  contract  the  optionee  did  not 
acquire  any  title  to  the  land  involved,  but  at 
most  secured  only  the  right  to  acquire  an  in- 
terest in  the  land  by  complying,  at  Ua  election, 
with  the  stipnlatioiis  on  his  part. 

3.  Vendor  and  purchaser  «=9l96— Owner  en- 
titled to  rents  and  orops  until  title  defeated 
by  exerolee  of  option. 

The  holder  of  an  option  contract  covering 
land  can  occupy  no  better  position  than  the 
holder  of  a  mortgage  duly  recorded  prior  to 
the  owner's  contract  of  tenancy  and  prior  to 
planting  of  the  crop;  in  case  of  a  mortgage 
the  owner  of  the  land  remains  such  until  his 
title  ia  defeated  at  foreclosure  sale,  and  in  the 
case  of  an  option  he  remains  the  owner  until 
the  holder  of  the  option  tenders  full  compli- 
ance with  its  terms  and  becomes  entitled  to 
receive  a  conveyance  in  accordance  therewith, 
the  owner  in  either  case  being  entitled  to  the 
rents  and  crops  nntH  his  title  ia  actnally  de- 
feated. 

4.  Crops  «=35--Crops  pass  under  deed  unless 
severed,  but  are  personal  property. 

Though  annual  crops,  the  fruits  of  indus- 
try, so  long  as  they  are  attached  to  the  land, 
pass  with  the  deed  thereto  unless  actnally  or 
constractively  severed,  yet  they  are  for  gen- 
eral purposes  classed  as  personal  property. 

5.  Mortgages  4=3372(4)— Owner  cannot  sever 
crops  er  rents  by  reservation  on  foreclosure 
sale. 

When  there  is  a  foreclosure  nnder  power 
o(  sale  in  a  deed  of  tmst,  the  owner  is  not 
an  actor  in  the  transaction,  and  cannot  sever 
Uie  crops  or  rents  by  reserving  them  at  the 
time  of  sale. 

8.  Evidence  «=3 1 3— Maturity  of  orops  matter 
of  oommofl  knowledge. 
It  is  a  matter  of  common  knowledge  that 
the  cultivation  of  crops  of  com  and  cotton  in 
Wharton  county  at  the  time  of  tender  by 
plaintiff  optionee  and  demand  by  him  was  prac- 
tically complete,  and  that  such  crops  were  ei- 
ther partiy  matured  or  rapidly  approaching 
maturity. 
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7.  Vendor  and  purchaser  $=»  196— Option  con- 
tract gave  optlonor  right  to  reserve  crops 
and  rents. 
Option  contract  covering  the  sale  of  land, 
properly    construed,    held   to    have    given    the 
owner  and  optionor  the  right  to   reserve  his 
growing    crops    and   the    rents   arising   out    of 
them   when   the   optionee   elected   to   exercise 
his  option. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  B.  A.  Armstrong  against  G.  C. 
Gilford,  wherein  B.  C.  Boberts  and  others, 
executors  of  defendant,  were  made  parties 
defendant  In  his  stead  on  his  death.  From 
judgment  for  plaintiff,  defendants  appealed 
to  the  Court  of  Civil  Aplpeals,  which  a£9rmed 
(212  S.  W.  227),  and  defendanU  bring  error. 
Judgments  of  the  trial  court  and  Court  of 
Civil  Appeals  reversed,  and  case  remanded 
for  further  proceedings  on  recommendation 
of  the  Commission  of  Appeals. 

Hall  &  Barclay  and  Kelley  &  Hawes,  all 
of  Wharton,  and  WiUlams  &  Neethe,  of  Gal- 
veston, for  plaintiffs  in  error. 

Gaines  &  Corbett,  of  Bay  Olty,  for  defend- 
ant in  error. 

GAUAGHKB,  J.  B.  A.  Armstrong,  de- 
fendant In  error,  Instituted  this  suit  in  the 
district  court  of  Wharton  county  against  G. 

0.  Glfford,  and  alleged  that  said  Gifford  by 
a  contract  In  writing  dated  February  21, 
1913,  in  consideration  of  $1,000,  gave  him  an 
option  on  631  acres  of  land  in  said  county 
at  $60  per  acre,  and  that  said  option  was  to 
be  exercised,  if  at  all,  on  or  before  August 

1,  1913. 

It  was  further  alleged  that  said  contract 
provided  that  the  consideration  for  the  pur- 
chase of  said  land  under  said  option  should 
be  paid  one-half  cash  and  the  remainder  In 
one,  two,  three,  and  four  years,  and  that  said 
Armstrong  was  given  the  right  to  sell  said 
land  on  or  before  August  1, 1913,  on  the  same 
terms,  and  that  said  Glfford  would  make  a 
deed  to  the  purchaser,  and  that  in  such  event 
said  Armstrong  should  receive  as  his  com- 
pensation the  excess  of  the  purchase  price 
over  $60  per  acre. 

It  was  further  alleged  that  crops  of  oom, 
cotton,  and  other  things  were  grown  on  the 
said,  land  during  the  crop  year  of  1918,  and 
that  the  reasonable  rental  or  rental  value  of 
such  crops  when  matured  was  $2,835.89,  and 
that  said  Gifford  received  that  amount  as 
rentals  on  said  land  for  said  year. 

It  was  further  alleged  that  on  July  81, 
1913,  Armstrong  sold  said  land  to  O.  A.  Har- 
rison, and  that  said  Harrison  then  and  there 
tendered  compliance  with  the  terms  of  said 
option  and  demanded  a  deed  to  said  land,  and 
that  Gifford  refused  to  accept  said  toider  or 
make  said  deed. 
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It  was  further  alleged  that  by  sndi  tender 
and  demand  Harrison  became  entitled  to  the 
land  together  with  the  rentals  on  said  land 
for  the  year  1913,  that  such  rentals  were  In 
excess  at  the  purchase  price  of  said  land  un- 
der the  terms  of  said  option  contract,  and 
that  it  was  agreed  between  Armstrong  and 
Harrison  that  such  rentals  should  pass  to 
Armstrong  as  his  compensation  in  the  prem- 
ises. 

It  was  further  alleged  that  after  such  ten- 
der and  refusal  GifFord  conveyed  said  lands 
to  Harrison,  and  that  it  was  also  agreed  by 
and  between  Gifford,  Armstrong,  and  Har- 
rison that  Armstrong  should  have  a  right 
to  sue  for  and  recover  such  rents  In  his  own 
name,  provided  he,  or  Harrison,  or  both  were 
entitled  on  account  of  sudi  tender  and  de- 
mand under  the  terms  of  such  option  contract 
to  a  deed  which  would  have  passed  such 
rents  or  crops. 

O.  O.  GlITord  died  before  a  trial  was  had, 
and  his  executors,  B.  O.  Roberts  and  Mrs. 
Annie  Gifford,  plaintiffs  in  error  herein,  were 
made  parties  defendant  In  his  stead. 

Said  executors  answered  by  general  and 
special  exception,  general  denial,  and  by  spe- 
cial pleas,  alleging,  among  other  things,  that 
said  option  contract  was  entered  into  when 
only  a  small  portion  of  said  land,  if  any,  had 
been  planted,  and  before  any  of  such  crops 
were  in  existence,  that  nothing  was  said  In 
the  negotiations  resulting  in  said  contract 
about  purchasing  such  crops  or  the  rents 
therefrom,  and  that  it  was  never  contem- 
plated by  the  parties  that  said  option  con- 
tract should  cover  either  the  crops  or  rentals 
on  said  land  for  said  year. 

They  further  alleged  that  said  Gifford, 
without  any  idea  that  Armstrong  intended 
under  such  option  contract  to  claim  the  crops 
or  rents  for  said  year,  proceeded  to  advance 
money  to  the  tenants,  and  that  Armstrong 
allowed  him  to  make  such  advancements  un- 
til a  few  days  before  the  expiration  of  guch 
option  contract. 

They  especially  denied  that  Harrison  of- 
fered to  comply  with  the  terms  of  the  option 
contract,  and  alleged  the  fact  to  be  that  Har- 
rison was  unwilling  to  purchase  the  land  un- 
less Gifford  would  agree  that  the  rents 
Should  go  with  the-  land,  which  be  had  there- 
tofore declined  to  do,  on  the  ground  that  the 
option  contract  did  not  require  him  to  do  so. 

They  further  denied  that  the  tender  and 
demand  on  July  31,  1913,  as  alleged  by  Armv 
strong  was  made  in  good  faith,  and  alleged 
that  Harrison  never  offered  to  execute  the 
notes  required  by  such  option  contract,  and 
that  Harrison  never  intended  to  execute  and 
deliver  to  Gifford  notes  for  the  deferred  pay- 
ments bearing  interest  from  the  date  of  the 
deed  so  demanded,  but  tliat  the  tender  of  the 
cash  consideration  was  made  under  an  agree- 
ment between  Armstrong  and  Harrison  that 
they  would  divide  any  recovery  which  might 


be  had  by  reason  of  the  refusal  at  tnub  ten- 
der and  demand  for  a  deed. 

A  trial  was  had  before  a  Jury,  and  under  a 
peremptory  Instruction  of  the  court  a  ver- 
dict was  returned  for  the  defendants,  and 
Judgment  entered  In  accordance  therewith. 

Armstrong  appealed,  and  on  hearing   of  I 
such  appeal  the  Judgment  of  the  trial  court  ' 
was  reversed,  and  the  cause  remanded.    196 
S.  W.  723. 

The  executors  then  filed  an  amended  an-  , 
swer  consisting  of  a  general  denial,  repetl-  I 
tlon  and  elaboration  of  their  former  plead- 
ings, and  certain  additional  allegations  rais- 
ing issues  not  made  in  such  fonner  plead- 
ings, i 

Armstrong  excited  to  audi  amended  an- 
swer and  to  the  several  paragraphs  thereof 
on  the  ground  that  the  opinion  and  Judg- 
ment of  the  Court  of  Civil  Appeals  in  said 
cause  was  res  adjudicata  of  all  matters  so 
set  up  by  said  amended  answer  of  said  ex- 
ecutors, and  said  demurrers  were  sustained 
by  the  court,  and  the  court  ordered  that  no 
evidence  be  admitted  upon  the  trial  of  said 
cause  except  as  to  the  value  of  the  crops  and 
rents  in  controversy. 

The  Judgment  of  the  trial  court  further  re- 
cited that  the  matters  in  controversy  were 
submitted  to  the  court,  and  that  the  court 
heard  evidence  only  as  to  the  value  of  the 
crops  received  by  Gifford  after  deducing 
therefrom  the  amounts  received  by  the  ten- 
ants and  the  amounts  advanced  in  raising 
and  gathering  the  crops,  and  that  It  was 
agreed  that  rents  so  collected  by  Gilford  for 
said  year  amounted  to  $2,635.89. 

Judgment  was  rendered  in  favor  of  Arm. 
strong  against  said  executors  for  said  sum, 
with  Interest  from  January  1, 1914.  and  costs 
of  salt 

Said  executors  appealed,  and  on  hearing 
of  such  appeal  said  Judgment  was  affirmed. 
212  S.  W.  22T. 

Said  executors  applied  for  and  obtained  a 
writ  of  error,  and  the  case  Is  before  us  for 
hearing  on  said  writ. 

The  Conrt  of  Civil  Appeals  on  the  first  ap- 
peal In  this  case  construed  the  contract  sued 
on  adversely  to  the  contention  of  plaintiffs  in 
error,  and  held  that  their  testimony  failed  to 
establish  a  defense  thereto,  and  ended  the 
opinion  with  the  statement  that  the  court 
was  not  in  possession  of  sufficient  facts  upon 
which  to  render  Judgment,  and  that  the  Judg- 
ment of  the  trial  conrt  would  therefore  be 
reversed,  and  the  cause  remanded. 

The  Judgment  of  the  court  was  as  follows: 

"This  cause  came  on  to  be  heard  on  the 
transcript  of  the  remrd,  and  the  same  beinR 
inspected,  because  it  is  the  opinion  of  this 
court  that  there  was  error  in  the  judgment, 
it  is  therefore  considered,  adjudged,  and  order- 
ed that  the  judgment  of  the  court  below  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  irith  the  opinion  of 
this  court." 
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[1]  Plaintlfls  In  error  in  their  first  asatgn- 
ment  submit  tbat  the  Court  of  CItU  Appeals 
erred  In  lioldlng  that  the  opinion  and  Judg- 
ment on  the  former  appeal  so  finally  and 
fully  adjudicated  both  the  law  and  the  facts 
as  to  Justify  the  trial  court  upon  the  second 
trial  In  striking  out  their  answer  containing 
botb  general  denial  and  other  defensive 
pleas  and  rendering  Judgment  for  defendant 
in  error  -without  proof  of  any  facts  except 
the  value  of  the  rents. 

The    statement  of   facts   on   this   appeal 
shows  that  the  court  on  the  trial  here  ap- 
pealed from  announced  that  In  his  judgment 
all  matters  and  things  in  controversy  In  this 
cause   w^ere  fally  settled  by  the  opinion  of 
the  Court  of  Civil  Appeals,  that  the  Judg* 
ment  and  mandate  of  said  court  were  then 
presented  and  considered,  a  copy  of  the  same 
being    attached  to  such  statement  of  facts 
and  being  made  a  part  thereof,  and  that  no 
further  evidence  was  introduced  or  permit- 
ted than  to  show  the  value  of  the  rents  in 
controversy,  and  that  it  was  agreed  by  the 
parties  in  open  court  that  the  value  of  such 
rents  was  $2,635.89,  and  that  upon  such  ad- 
mission and  the  said  judgment  and  decision 
of  said  Court  of  Civil  Appeals  the  court  en- 
tered Judgment  for  such  rents  with  interest 
and  costs. 

In  Magnolia  Park  Co.  v.  Tlnsley,  96  Tex. 
374,  78  S.  W.  6,  it  appeared  that  the  Court 
of  Civil  Appeals,  on  a  former  appeal  of  the 
case,  had  held  that  defendants  had  title  to 
a  part  of  the  land  in  question,  and  that  plain- 
tiffs were  entitled  to  recover  a  part,  but,  aft- 
er reversing  a  judgment  in  favor  of  the  de- 
fendants, remanded  the  cause  for  the  sole 
reasoa  that  the  jury  had  not  found  the  num- 
ber of  acres  the  plaintiffs  were  entitled  to  re- 
c^ve.  60  S.  W.  629.  Ot  this  jadgment  the 
Supreme  Court  said: 

"Upon  the  former  appeal  the  Court  of  Civil 
Appeals  for  the  Third  Supreme  Judicial  Dis- 
trict did  not  render  Judgment  declaring  the 
rights  of  tbe  parties,  but  aaid:  The'  record 
is  not  la  soch  condition  to  will  anthorize  this 
eonrt  to  render  jadgment'  Tbat  court-  de- 
cided a  qnestion  of  law  which  ia  involved  in 
this  appeal,  but  the  dedsion  does  not  bind  tbe 
Court  of  Civil  Appeals  or  this  court  on  this 
appeal.    Kempner  v.  Hnddleaton,  90  Ter.  184." 

In  the  case  of  Kempner  v.  Hnddleston,  90 
Tex.  184,  37  S.  W.  1066,  so  cited,  the  Supreme 
Conrf,  in  answer  to  a  certified  question  from 
the  Court  of  Civil  Appeals  inquiring  wheth- 
er the  decision  of  that  conrt  on  the  first  ap- 
peal of  the  case  was  conclusive  of  the  ques- 
tion then  decided,  but  again  presented  in  the 
appeal  then  pending,  replied: 

"We  answer  that  the  former  decision  of  tbe 
court  in  this  case  constitutes  no  bar  to  tbe 
further  consideration  of  tbe  same  question  upon 
a  second  appeal  Bnms  v.  Ledbetter,  56  Tex. 
282;  Bailway  v.  Faber,  77  Tex.  153;  Bomar 
V.  Parker,  68  Tex.  435. 

In  Bailwv  v.  Faber,  dted  above,  the  court 


said:  'Upon  a  second  or  other  snbseqnent  ap- 
peal this  court  adheres  to  its  former  rulings 
unless   clearly   erroneous.' 

"The  question  as  to  whether  the  conrt  will 
reconsider,  upon  a  second  appeal,  what  it  has 
formerly  decided  in  the  same  case,  must  always 
be  addressed  to  tbe  discretion  of  tbe  court 
and  determined  according  to  tbe  particular 
drcnmstances  of  that  case." 

The  court,  in  FranUand  v.  Cassaday,  62 
Tex.  418,  419,  420,  considered  a  case  on  its 
third  appeal  in  which  the  record  showed  that 
the  pleadings  had  undergone  no  change,  and 
that  the  issues  of  law  and  fact  were  identi- 
cal with  such  issues  on  the  former  appeal, 
the  statement  of  facts  on  the  former  appeal 
having  been  used  instead  of  depositions  or 
witnesses.  In  the  opinion  in  that  case  the 
court  lays  down  the  rule  as  follows : 

"Recnrring  to  the  rule  stare  decisis  relied  on 
by  the  defendant  in  error,  tbe  general  rule  is 
thus  stated  by  Wells  in  his  treatise  on  Bes 
Adjudicata  and  Stare  Dedsia,  |  613:  'It  is  a 
well-settled  prindple  that  the  question  of 
law  dedded  on  appeal  to  a  court  of  ultimate 
resort  must  govern  the  case  in  tbe  same  court, 
and  the  trial  court,  through  all  subsequent 
stages  of  the  proceedings,  and  will  seldom  be 
reconsidered  or  reversed,  even  if  they  appear 
to  be  erroneous. 

"The  application  of  this  rule,  however,  con- 
templates that  tbe  facts  on  the  second  appeal 
shall  be  substantially  the  same,  or  rather, 
perhaps,  that  they  shall  not  be  such  as  to  af- 
fect materially  the  legal  questions  involved  un- 
der the  first  appeal." 

We  BostalB  this  assignment  and  hold  that 
the  trial  court  misconstrued  the  effect  of  tbe 
decision  and  Judgment  of  the  Court  of  Civil 
Appeals  OB  the  first  appeal  in  this  cause,  and 
erred  in  refusing  to  put  defendant  in  error 
<»  proof  of  his  case  (except  as  to  the  amount 
Off  value  of  tbe  rent  in  qnestlon),  and  in  strilE- 
Ing  out  the  answer  of  plaintiffs  in  error  and 
refusing  to  hear  any  competent  testimony 
which  they  might  have  seen  fit  to  offer.  It 
follows  tbat  the  Couit  of  CivU  Appeals  also 
erred  in  affirming  tbe  judgment  of  the  trial 
court.  Magnolia  Parle  Co.  v.  Tinsley,  supra; 
Kempder  v.  Huddleston,  supra;  Frankland 
v.  Cassaday,  supra;  O^en  v.  Bosse,  23  S. 
W.  730;  MlUer  v.  Burgess,  154  S.  W.  590; 
Mitchell  T.  Western  Union  Telegraph  Co. 
28  Tex.  Olr.  App.  446,  66  S.  W.  442  (writ 
refused). 

Plaintiffs  In  error  by  proper  assignments 
SDbmit  for  construction  the  option  contract 
declared  on,  and  contend  that  the  same  did 
not  authorize  defendant  in  error  nor  the  pur- 
chaser produced  by  him  to  demand  the  rents 
and  growing  crops  in  addition  to  the  land. 
.  The  contract  declared  on  simply  gave  an 
option  to  purchase,  the  land.  None  of  its 
terras  purported  to  deal  either  with  crops  or 
rents  arising  out  of  the  same. 

The  land  was  cultivated  by  tenants  and 
planted  ia  com,  cotton,  and  other  cropa 
The  rents  reserved  w»e  In  part  money  rent, 
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In  part  the  ordinary  "third  and  fourth"  of 
the  crops,  and  In  part  the  share  of  said  Oif- 
ford  in  crops  raised  by  tenants  "on  the 
halves"  as  shown  by  statement  attached  to 
the  pleadings  of  plaintiffs  in  error,  and  which 
the  statement  of  facta  recites  is  the  basis  of 
the  calculation  and  agreement  as  to  the 
amount  of  such  rents. 

[2]  The  defendant  in  error  did  not,  by  the 
option  contract,  acquire  any  title  to  the  lands. 
At  most,  he  secured  only  the  right  to  ac- 
qnire  an  Interest  in  the  lands  by  complying, 
at  his  election,  with  the  stipulations  on  his 
part,  on  &  Pipe  Dine  C!o.  t.  Teel,  95  Tex. 
586,  592,  68  S.  W.  979.  Gifford  was  the  own- 
er of  the  land-  at  the  time  the  crops  were 
planted.  He  could  not  know  that  the  de- 
fendant in  error  woTild  ever  avail  himself  of 
the  right  to  purdiase  under  the  terms  of  the 
option  contract  If  he  let  the  land  lie  idle, 
and  defendant  in  error  did  not  elect  to  take 
the  land,  he  would  lose  a  year's  rental.  If 
he  rented  the  land  as  he  did  do,  be  neces- 
sarily expended  time,  attention,  and  skill  in 
selecting  and  contracting  with  his  tenants. 
Some  of  his  tenants  cultivated  a  part  of  said 
lands  for  a  share  of  the  crops,  Oiflord  fur- 
nishing the  land,  seed,  and  supplies,  and  the 
tenant  furnishing  the  labor,  under  an  agree- 
ment that  the  proceeds  of  the  crop  should  be 
equally  divided.  It  seems  from  the  state- 
ment of  facts  and  the  exhibit  to  the  plead- 
ings on  which  the  same  purports  to  be  based 
that  Gifford's  entire  one-half  interest  in 
these  crops  was  classed  as  rents.  Accord- 
ing to  the  contention  of  defendant  in  error, 
Gifford  was  compelled  to  let  the  land  remain 
uncultivated  and  risk  losing  the  entire  rent- 
al value  of  the  land  for  the  year,  or  to  have 
It  put  in  cultivation  and  risk  losing  his  time, 
((kill,  and  labor  expended  in  the  premises, 
as  well  as  the  seed  furnished  and  the  use  of 
his  teams,  tools,  and  other  supplies. 

[8]  We  have  found  no  cases  directly  in 
point  with  reference  to  the  rights  of  the  hold- 
er of  an  option  contract,  but  we  are  of  the 
opinion  that  such  holder  can  occupy  no  t>efter 
position  tlian  the  holder  of  a  mortgage  duly 
recorded  prior  to  the  contract  of  tenancy  and 
prior  to  the  planting  of  the  crop.  In  case  of 
a  mortgage  the  owner  of  the  land  r^ains 
such  until  his  title  is  defeated  at  foreclosure 
sale,  and  in  the  case  of  an  option  be  remains 
the  owner  until  the  holder  of  the  option 
tenders  full  compliance  with  its  terms  and 
becomes  entitled  to  receive  a  conveyance  In 
accordance  therewith.  In  either  case  the 
owner  Is  entitled  to  the  rents  and  crops  un- 
til bis  title  is  actually  defeated. 

[4]  While  annual  crops,  the  fruits  of  in- 
dustry, so  long  as  they  are  attached  to  the 
land,  are  held  to  pass  with  a  deed  thereto 
unless  actually  or  constructively  severed,  yet 
they  are  for  general  purposes  classed  as  x)er> 
Bonal  property.  Willis  v.  Moore,  59  Tex. 
628,  637,  638,  46  Am.  Rep.  284 ;  Temple  Trust 
C!o.  ▼.  Plrtle,  198  S.  W.  627,  628;  Kreisle  ▼. 


WUson,  148  S.  W.  1132,  1184;  Colonial  Land 
ft  Loan  Go.  y.  Joplin,  196  S.  W.  626,  629  (writ 
refused  by  committee  of  judges);  Colonial 
Land  &  Loan  Co.  t.  JopUn,  184  S.  W.  537, 
539. 

The  Supreme  Court  in  Willis  v.  Moore,  su- 
pra, GO  Tex.  638,  46  Am.  Rep.  284,  says: 

"A  mortgagor  is  entitled  to  sever  in  law  or 
fact  the  crops  which  stand  npon  liis  land  at  any 
time  prior  to  the  destmcUon  of  hia  title  by 
sale  under  the  mortgage;  this  resolts  from  bis 
ownersliip  and  consequent  right  to  the  use  and 
profits  of  the  land,  and  the  mortgage  is  taken 
with   knowledge   of  tliat  fact." 

The  court  tn  the  same  case,  in  speaking  of 
the  manner  in  which  such  severance  may  be 
made  (59  Tex.  639,  46  Am.  Rep.'  284),  says: 

"The  Court  of  Appeals  of  Maryland,  in  Pur- 
ner  v.  Piercy,  40  Md.  223,  in  speaking  of  wliat 
constitutea  severance,  say:  There  is  nothing 
in  the  vegetable  or  fruit  which  is  an  interest 
in  or  concerning  land,  when  severed  from  the 
soil,  •  •  •  whether  grain,  vegetaliles,  or  any 
kind  of  crop  (fructus  indnstriales),  the  prod- 
uct of  periodical  planting  and  culture;  they 
are  alike  mere  chattels,  and  the  severance  may 
be  in  fact,  aa  where  they  are  cut,  and  removed 
from  the  ground,  or  in  law,  as  when  they  are 
growing,  the  owner  in  fee  of  the  land,  by  a 
valid  conveyance,  sells  them  to  another  per- 
son, or  when  he  sells  the  land,  reserving  them 
by  an  express  provision.'  To  the  same  effect 
is  the  case  of  Titus  v.  Whitney,  1  Harrison, 
85." 

[C]  Of  coarse,  when  there  la  a  foredosnre 
under  power  of  sale  in  a  deed  of  trust,  the 
owner  Is  not  an  actor  In  the  transaction,  and 
cannot  as  a  part  thereof  sever  the  crops  or 
leatB  by  reserving  them  at  the  time  of  sale. 

The  case  of  Colonial, Lend  &  Lioan  Go.  v. 
Jc^lin,  196  S.  W.  626,  628,  involved  a  judicial 
foreclosure  and  sale.  The  trial  ooort,  follow- 
ing the  analogy  of  growing  cn^s  held  that  cer- 
tain nursery  stock  growing  on  the  mortgaged 
premises  was  personal  property,  and  that 
the  lioi  ot  the  deed  of  trust  did  not  attadi 
thereto,  and  severed  such  nursery  stock  by 
express  provision  in  the  decree  and  ord««d 
the  land  and  nursery  stock  sold  separatdy 
and  refused  to  order  the  proceeds  of  tba 
sale  of  the  nursery  stock  applied  on  the  mort- 
gage debt,  a  large  part  of  which  remained 
unpaid  after  applying  the  full  proceeds  ot 
the  sale  of  the  land. 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment,  and  in  Its  opinion  said : 

"Whatever  may  be  the  rule  in  other  juiis- 
dictiona,  with  us  neither  annual  crops,  wheth- 
er growing  or  standing  in  the  field  ready  for 
harvesting,  nor  anything  else  actually  annexed 
to  the  land,  and  not  intended  by  the  parties 
to  its  being  put  there  to  become  a  permanent 
accession  to  the  freehold,  constitute  a  part  of 
the  realty,  but  are  regarded  as  personal  prop- 
erty; and  as  sudi  the  title  thereto  remaiot 
In  the  maker  of  a  mortgage  upon  the  land, 
which  does  not  by  specific  provision  include 
them,  and  he  may  sever  them  in  law  or  in  fact 
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at  any  time  prior  to  the  destruction  of  bis 
title  by  sale  nnder  his  mortgage.  No  sale 
under  the  mortgage,  and  therefore  no  eztin- 
suishment  of  the  mortgagor  Nursery  Com- 
pany's title,  having  occurred  at  the  time  the 
court,  through  the  receiver,  in  September, 
ldl4,  took  charge  of  and  henceforth  stood  in 
its  place  as  to  its  property,  no  good  reason 
occurs  to  us  as  to  why  the  court  could  not 
cause  the  severance  in  this  instance,  and  there- 
by do  the  same  thing  the  mortgagor  might 
have   done. 

"The  first  of  the  above-stated  roles  of  law 
vras  declared  by  oar  Supreme  Court  in  Willis 
V.  Moore,  69  Tex.  628,  46  Am.  Rep.  284,  and 
the  other  in  Hutchins  t.  Masterson,  46  Tex. 
551,  26  Am.  Rep.  286,  supra,  and  both  pto- 
nonncements  are  still  the  law  in  Texas,  havfig 
been  reaffirmed  by  that  and  other  of  our  courts 
a  number  of  times. 

"If,  therefore,  under  the  evidence  and  con- 
ditions shown  here,  it  was  not  intended  by  the 
parties,  in  giving  and  accepting  the  trust  deeds, 
that  the  nursery  stock  should  become  a  perma.- 
nent  accession  to  the  soil,  or  if  it  is  to  be 
coneddered  as  in  the  nature  of  a  crop  produced 
by  annual  labor,  and  consequently  subject  to 
the  same  rule  of  law,  it  was  personalty,  and 
not  aSected  by  the  trust  deed  liens. 

"That  under  both  suppositions  its  character 
was  fixed  as  personalty,  we  thinic,  is  quite  free 
from  doubt" 

An  appUcaticoi  for  writ  of  error  was  re- 
fused by  the  committee  of  iudges. 

Defendant  In  error  did  not  claim  that  there 
was  anything  in  the  circumstances  attending 
the  making  of  the  contract  tending  to  show 
that  the  parties  intoided  that  the  purchaser 
of  the  land  under  such  option  should  be  en- 
titled to  the  growing  crops  o;-  the  rents  aris- 
ing oat  of  the  same.  He  stood  on  the  letter 
of  his  contract. 

According  to  the  allegations  of  the  plain- 
tllTs  in  error  the  deceased,  Q.  C.  Gifford,  at 
all  times  denied  that  It  was  the  intention  of 
the  parties  that  crops  or  rents  should  pass 
to  the  purchaser  on  the  exercise  of  the  op- 
tion, and  also  denied  that  a  proper  construc- 
tion of  the  option  contract  so  required,  and 
at  all  times  asserted  his  right  to  reserve  his 
crops  and  rents  in  the  consummation  of  a 
sale  under  such  option. 

[•]  It  is  a  matter  of  common  knowledge 
that  the  cultivation  of  crops  of  com  and 
cotton  to  that  part  of  the  state  at  the  time 
of  the  tender  and  demand  alleged  was  prac- 
tically complete,  and  such  crops  either  part- 
ly matured,  or  rapidly  approaching  maturity. 

P]  We  therefore  sustain  these  assign- 
ments, and  hold  that  a  proper  construction 
of  the  option  contract  gave  the  deceased,  O. 
0.  Olflord,  the  right  to  reserve  his  growing 
crops  and  the  rents  arising  out  of  the  same. 

The  other  questions  raised  In  the  applica- 
tion are  rendered  Immaterial  by  our  hold- 
ing on  the  question  Just  discussed. 

The  condition  of  the  record  is  such  that 
we  do  not  feel  Justified  In  recommending  that 
the  ease  be  reversed  and  rendered,  and  we 
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therefore  recommend  that  the  Judgment  of 
the  trial  court  and  the  Court  of  Civil  Ap- 
peals be  reversed  and  remanded  for  further 
proceedtogs  In  accordance  with  this  opinion. 

PHILLIPS,  Ol  X  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  In  its 
opinion. 


SIMPSON  V.  GREEN.    (No.  223-3369.) 

(Commission  of  Appeals  of  Texas,  Section  A 
June  1.  19Sil.) 

1.  FrsHds,  statute  of  4s»l25(l)-^tatate  does 
not  declare  parol  sale  of  land  void,  but  mere- 
ly provides  means  of  resistance. 

The  statute  does  not  declare  a  parol  con- 
tract for  the  sale  of  land  to  be  fliegal  and 
void,  but  merely  provides  a  means  of  success- 
ful resistance  in  case  the  statute  is  not  com- 
plied with. 

2.  Fraads,  statute  of  «s»l08(4)— Conslderatloa 
■eed  not  be  expressed  In  writing. 

It  is  not  necessary  that  the  consideration 
of  a  contract  for  sale  of  lands  shouiu  be  ex- 
pressed in  the  writing. 

3.  Fraads,  statute  of  «=3|03(I)— Deed  depos- 
ited In  escrow  held  not  Insufficient  as  mem> 
orandnm. 

A  deed  deposited  in  escrow  Is  not  insuffi- 
cient as  a  memorandum  because  in  the  form 
of  an  executed  contract. 

4.  Frauds,  statute  of  <8=9l08(4)— Recital  of 
oonslderation  of  deed  In  escrow  held  suffi- 
cient to  meet  requirements  of  statute. 

In  trespass  to  try  title  where  the  statute 
of  frauds  was  interposed  as  a  defense  and  it 
appeared  that  the  vendor  had  executed  an 
ordinary  warranty  deed  and  deposited  it  in 
escrow  to  be  delivered  on  acceptance  of  title 
and  payment  of  purchase  money,  the  recital  of 
the  deed  as  a  money  consideration  in  a  spec- 
ified amount  held  sufficient  to  meet  the  re- 
quirements of  the  statute,  though  an  auto  was 
taken  in  part  payment  prior  to  its  execution, 
and  the  balance  in  cash  deposited  where  the 
deed  was  executed  and  deposited. 

5.  Frauds,  statute  of  «=»  1 27— Decree  enforces 
prior  oral  contract  reduced  to  writing  and 
not  memorandum. 

When  a  sufficient  memorandum  of  a  prior 
oral  contract  has  been  made  and  signed  and 
suit  for  enforcement  is  brought,  it  is  the  oral 
contract  that  is  enforced,  and  not  tne  mem- 
orandum by  wliich  such  contract  is  proved. 

6.  Escrows  ®=»l— Valid  contract  of  sale  neces- 
sary to  make  deposit  of  deed  a  genuine 
"escrow." 

A  valid  contract  of  sale  is  necessary  to 
render  the  deposit  of  a  deed  in  pursuance  of 
the  same  a  genuine  "escrow"  (citing  Words 
and  Phrases,  Escrow). 
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7.  Escrows  «=38  (2) —Deposit  of  daod  suffl- 
eient  to  meet  statute  of  frauds  held  an  Ir- 
revocable escrow. 

Where  there  is  a  prior  verbal  contract  of 
sale,  and  the  recitals  in  the  deed  placed  in 
escrow,  in  themselves  or  In  connection  with 
other  writings  submitted  therewith,  meet  the 
requirements  of  the  statute  of  frauds,  the  deed 
BO  deposited  is  a  genuine  escrow,  and  therefor 
irrevocable,  and  the  prior,  verbal  contract  is 
thereby  rendered  enforceable. 

8.  Speclflc  performance  9=>l&— All  clroum- 
stances  must  be  taken  Into  consideration  In 
determining  whether  remedy  Inequitable. 

All  circumstances  in  evidence  must  be  tak- 
en into  consideration  in  determining  whether 
specific  performance  In  a  given  case  would  be 
inequitable. 

9.  Speciflo  performanoe  ^3|2l  (3)— Evidence 
Insufficient  to  show  that  enforcement  for 
contract  of  sale  would  be  Inequitable. 

In  a  suit  for  trespass  to  try  title  and  for 
specific  performance  of  a  contract  for  the  sale 
of  land  at  the  price  of  $4,S00,  the  land  being 
alleged  to  be  worth  $6,000  and  defendant's 
rental  interest  in  the  crops  worth  $1,500^  and 
there  being  an  incumbrance  for  unpaid  pur- 
chase money,  evidence  held  insufficient  to  show 
that  a  decree  for  specific  performance  would  be 
inequitable. 

Error  to  Coart  of  CItII  Appeals  of  Second 
Supreme  Judicial  District 

Suit  by  William  Simpson  against  Jesse 
Green.  Judgment  for  defendant  was  af- 
firmed by  tlie  Court  of  Civil  Appeals  (212  S. 
W.  263),  and  plaintiff  brings  error.  Be- 
versed  and  remanded  as  recommended  by  the 
Commission  of  Appeals. 

McMurray  &  Gettys,  of  Decatur,  for  plain- 
tiff in  error. 

R.  E.  Carswell,  of  Decatur,  and  Sullivan, 
Hill  &  Minor,  of  Denton,  for  defendant  In 
error. 

GALLAGHER.  J.  Wm.  Simpson,  plalntlflr 
In  error,  sued  Jesse  Green,  defendant  in  er- 
ror, in  trespass  to  try  title  to  recover  176 
acres  of  land.  He  alleged  Green  sold  blm 
the  land  sued  for,  for  $4,600,  of  which  sum 
$50  In  cash,  together  with  an  automobile  ac- 
cepted at  a  valuation  of  $300,  were  paid 
at  the  time;  the  balance  to  be  paid  in  cash 
when  Green  furnished  Simpson  an  abstract 
showing  good  title  In  Green  to  the  land. 

Simpson  further  alleged  that  Green,  In 
pursuance  of  said  agreement,  executed  a  deed 
purporting  to  convey  said  land  to  him  for 
a  cash  consideration  of  $4,500  and  placed  the 
same  In  escrow  in  the  hands  of  one  Frank 
Turner  to  be  held  until  Simpson  should  ap- 
prove the  title  and  pay  the  remainder  of 
the  purchase  money.  He  further  alleged  that 
he  thereafter  waived  the  furnishing  of  the 
abstract,  accepted  the  title  to  said  land, 
and  ofTered  to  pay  the  balance  of  the  pur- 
chase price,  but  that  Tomer  refused  to  de- 


Uv«r  the  deed  on  Che  gronnd  tbat  Gree 
was  nnwilUng  for  him  to  do  sol  Simpsoe 
prayed  for  Judgment  for  title  to  tbe  land 
and  for  possession  of  the  deed  held  by  Tor- 
ner. 

Green,  besides  pleading  general  denial 
pleaded  that  the  contract  of  the  sale  of  said 
land  by  him  was  oral  and  unenforceable,  be- 
cause in  violation  of  the  statute  of  Aranda. 

He  also  pleaded  that  he  was  joang  anc 
Inexperienced  and  ignorant  of  tbe  real  Tal3« 
of  the  property  in  question,  and  that  Simpsoo 
was  a  shrewd  business  man,  and  trader  «f 
long  experience  and  familiar  with  tbe  valoe 
olf  such  property,  and  thereby  had  decid- 
ed advantage  in  the  negotiations. 

He  further  alleged  that  the  land  was  wortt 
$6,000,  and  that  his  rottal  Interest  In  tbe 
crops  thereon  was  worth  $1,600. 

He  further  alleged  before  he  execnted  th* 
deed  to  tbe  land  he  otTered  to  rescind  Ibf 
trade  and  return  the  $60  received  by  him. 
but  that  Simpson  refused,  and  that  after  thf 
deed  was  executed  and  delivered  to  Tamer 
be  again  sought  to  rescind  tbe  trade,  and  of- 
fered to  return  both  the  $50  and  the  auto- 
mobile received  by  him,  and  that  such  offer 
was  again  refused  by  Simpson. 

He  further  alleged  that  when  the  deed  was 
executed  and  delivered  to  Turner,  Simpsm 
represented  to  him  that  he  could  not  with- 
draw from  his  prior  verbal  contract,  bat  was 
legally  bound  to  consummate  the  same,  and 
that  Simpson  knew  that  such  representations 
were  false  and  fraudulent,  and  that  be.  said 
Green,  was  Ignorant  of  the  law  and  believed 
the  same,  and  that  thereby  Simpson  acquired 
his  land  for  a  consideration  wholly  inade- 
quate and  unconscionable. 

Frank  Turner  was  also  made  a  party  de- 
fendant and  answered  by  disclaiming  any 
Interest  In  Che  litigation,  asserted  that  he 
held  the  deed  as  stakeholder  willing  to  de- 
liver it  to  the  party  entitled  thereto,  and 
tendered  tbe  deed  in  court  and  asked  to  be 
discharged  with  bis  costs. 

The  trial  was  before  the  court,  and  dip 
trial  Judge  found  that  a  verbal  contract  of 
sale  was  made  substantially  as  alleged. 
and  that  $60  cash  was  paid  on  the  purchase 
price  at  the  time;  that  Green  became  dis- 
satisfied and  offered  to  return  the  $60  and 
rescind  the  trade,  but  Simpson  insisted  that 
the  trade  was  binding  and  enforceable  and 
that  be  was  going  to  have  the  land;  that 
Green  was  ignorant  of  tbe  law  and  believed 
the  representations  so  made,  and  because  of 
such  belief  executed  a  general  warranty 
deed  conveying  the  land  to  Simpeon  for  a  re- 
cited consideration  of  $4,600  In  band  paid, 
and  that  said  deed  was  placed  In  tbe  bands  of 
Frank  Turner  until  Green  furnished  abstract 
of  title  and  Simpson  paid  the  balance  of  the 
purchase  money;  that  at  the  same  time 
Simpson  delivered  tbe  automobile  to  Green 
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ana  deposited  yrlfh  Turner,  or  In  bis  bank, 
92,000   to    be  paid  to  Oreen  on  delivery  of 
ttte  deed  axid  agreed  to  pay  tbe  balance  of 
tbe  purchase  money  when  abstract  was  fur- 
nished   and    deed   delivered   to   blm;    tbat 
shortly  thereafter  Green  again  sought  to  be 
released    front   the   trade  and  tendered   to 
Simpson    $S0  In  cash  and  offered  to  return 
the  antomobUe  and,  upon  Simpson's  refusal 
to   accept    the  same,  deposited  $60  In  Tur- 
ner's bank  to  Simpeon's  credit  and  left  the 
automobile  at  his  house;   that  shortly  there- 
after  Simpson  waived  the  furnishing  of  an 
abstract,     tendered   Turner   the   balance    of 
the  ptirchase  money,  and  demanded  delivery 
of   the  deed,  which  demand  was  refused. 

The  trial  court  rendered  Jndgmoit  for  the 
defenclant  In  error,  and  the  Court  of  Civil 
Appeals  aifirmed  tbe  judgment.  212  S.  W. 
263.  A  writ  of  error  was  granted  by  the 
Supreme  Court 

The  Court  of  Civil  Appeals  held  tbat  tbe 
parol  contract  of  sale  and  no  other  was  tbe 
one  scmght  to  be  enforced,  and  that  tbe  deed 
did  not  constitute  such  memorandum  thereof 
as  to  make  it  enforceable  under  the  statute  of 
frauds. 

This  holding  Is  tbe  basis  of  plalntUT  In 
error's  first  assignment. 

Tbe  statute  of  frauds  of  this  state,  so  far 
as  applicable.  Is  as  follows: 

"No  action  shall  be  brought  in  any  of  the 
courts  in  any  of  the  following  cases,  unless 
the  promise  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing  and  signed  by  the 
party  to ,  be  charged  therewith.  •  •  •  (4) 
Upon  any  contract  for  the  sale  of  real  estate. 
•    ♦    •»     Rev.  St  1911,  art.  8966. 

[1]  Tbe  contract  under  consideration  Is 
not  declared  by  the  statute  of  frauds  to  be 
Illegal  and  void.  The  statute  merely  pro- 
vides a  means  of  successful  resistance  In 
case  It  Is  not  compiled  with.  It  is  not  com- 
pliance with  the  statute  which  constitutes 
tbe  contract  The  statute  presupposes  Its 
legality,  the  enforcement  of  which  is  only 
suspended  by  the  statute  until  Its  provisions 
are  satiafled.  Robb  v.  San  Antonio  St  Ry. 
Co.,  82  Tex.  392,  395,  396,  18  S.  W.  707; 
Bringhurst  v.  Texas  Co.,  39  Tex.  Civ.  App. 
600, 87  S.  W.  893,  896  (writ  refused) ;  Edwards 
V.  Old  Settlers'  Association,  166  S.  W.  423, 
427  (writ  refused);  Crutcbfleld  v.  Donathon, 
49  Tex.  601,  696,  30  Am.  Rep.  112. 

[2]  The  rule  is  settled  In  this  state  tbat 
It  Is  not  necessary  tbat  tbe  consideration  of 
the  contract  of  sale  of  lands  should  be  ex- 
pressed In  tbe  writing.  Thomas  v.  Ham- 
mond, 47  Tex.  42,  65;  Fulton  v.  Robinson, 
65  Tex.  401,  404,  405;  Ellett  v.  Britton,  10 
Tex.  208,  210;  Adicins  v.  Watson,  12  Tex. 
199,  201. 

Tbe  sufflclmcy  of  the  memorandum  of  a 
prior  verbal  contract  was  discussed  In  Mor^ 
rlBon  T.  Dailey,  6  S.  W.  426,  427,  In  which 
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case  the  Supreme  Conrt  announced  tbe  mle 

in  this  state  to  be  as  follows: 

"Upon  the  question  presented  by  the  proposi- 
tion in  the  demurrer,  tbat  the  terms  of  the 
contract  are  not)  sufficiently  shown  in  the 
memorandum,  the  decisions  are  in  conffict. 
Tbe  weight  of  authority  seems  to-be  in  favor 
of  the  rule  that  all  the  material  terms  of  tbe 
contract  should  appear  in  tbe  writing.  Riley 
V.  Famswortfa,  116  Mass.  225;  Grace  v.  Den- 
ison,  114  Mass.  16;  Drake  v.  Seaman,  97  N. 
T.  230;  Gault  v.  Stormont,  61  Mich.  636,  17 
N.  W.  214;  Mintum  v.  Baylis,  33  Cal. 
129;  Soles  v.  Hickman,  20  Pa.  St.  180.  But 
the  contrary  rule  is  not  without  authority  to 
snpport  it.  EUis  v.  Bray,  79  Mo.  227;  O'Neil 
V.  Crain,  67  Mo.  261;  Holman  v.  Bank,  12 
Ala.  360;  Joimaon  v.  Ronald's  Adm'r,  4  Munf. 
77;  1  Reed,  St.  Frauds,  par.  419.  The  courts 
which  held  the  affirmative  of  the  question  seem 
to  base  their  conclusion  upon  the  gronnd  that, 
by  tbe  use  of  the  word  'agreement'  or  the 
word  'contract,'  the  statute  meant  all  stipula- 
tions agreed  to  by  the  parties.  On  the  other 
hand,  it  is  considered  by  some  of  the  authori- 
ties that  tbe  object  of  the  statute  so  far  as 
lands  are  concerned,  was  to  abrogate  parol 
titles,  and  tbat  this  was  sufficiently  accom- 
plished by  a  memorandum  of  the  promise  to 
convey  tbe  land,  to  be  signed  by  tbe  vendor, 
without  requiring  tbe  other  terms  of  the  agree- 
ment to  be  stated.  We  need  not  decide  which 
is  the  better  reason,  for  we  regard  is  as  now 
settled,  in  this  state,  that  all  the  terms  of  the 
contract  need  not  appear  in  the  memorandum. 
In  Fulton  v.  Robinson,  55  Tex.  401,  a  re- 
ceipt which  named  the  vendee,  and  recited  tbat 
it  was  'part  of  tbe  purchase  money  of  my  own 
headright,  lying  on  Rush  Creek,  in  the  Cross 
timbers,'  and  which  was  signed  by  the  vendor, 
wss  sufficient  under  the  statute  of  frauds.  Tbe 
memorandum  before  us  is  quite  similar  to  that, 
but  is  more  explicit.  It  states  tbe  price,  and 
that  it  was  to  be  paid  partly  in  cash  and  partly 
on  a  credit,  and  shows  the  rate  of  interest.  If 
tbat  memorandum  was  sufficient,  this  must  be. 
The  decision  in  the  case  cited  lays  down  a  rule 
of  property;  and,  though  we  may  consider  it 
against  the  weight  of  authority,  and  tbe  bet- 
ter reason,  we  are  not  at  liberty  to  depart 
from  it.  It  is  not  without  both  reason  and. 
authority  to  support  it." 

Tbe  deed  executed  by  defendant  In  error 
and  placed  in  the  bands  of  Turner  to  be 
delivered  to  plaintiff  In  error  upon  payment 
of  tbe  purchase  money  was  an  ordinary  gen- 
eral warranty  deed  from  Oreen  to  Simpson 
reciting  a  consideration  of  $4,500  In  hand 
paid,  and  conveying  the  land  In  question  by 
appropriate  description. 

[3, 4]  Defendant  in  error  contends  tbat  this 
deed  was  Insufficient  as  a  memorandum  im- 
der  the  statute  because  it  was  in  the  form  of 
an  executed  contract,  and  recited  a  consider- 
ation of  $4,6(X)  In  band  paid,  when  in  fact 
an  auto  was  taken  as  part  payment,  and  all 
tbe  consideration  bad  not  then  been  paid. 
Tbe  auto  was  taken  at  or  prior  to  tbe  execu- 
tion of  the  deed  at  an  agreed  cash  value, 
and  $2,000  In  cash  was  deposited  wltb  Tur- 
ner, or  In  bis  bank,  at  tbe  tljme  tbe  deed  was 


Digitized  by 


Google 


378 


231  SOUTHWJBSXBBN  BBPOBTEiB 


ilex. 


executed  and  deposited,  and  tbe  deed  was 
to  be  delivered  on  payment  of  tbe  remainder 
of  the  purchase  money.  We  therefoiv  hold 
that  these  objections  are  untenable,  and  that 
the  redtala  In  the  deed  were  In  themselves 
sufficient  to  meet  the  requlremoits  of  our 
statute  of  frauds.  McGown  v.  Wheeler,  20 
Tex.  372;  Johnson  v.  Elmen,  94  Tex.  168, 
173,  B9  S.  W.  253,  62  L.  R.  A.  162,  86  Am. 
St  B«p.  845;  House  v.  Holland  et  al.,  42 
Tex.  Civ.  App.  502,  94  S.  W.  153. 

In  McCown  v.  Wheeler,  supra,  a  deed  had 
been  delivered  which  was  in  proper  form,  ex- 
c^t  that  the  name  of  the  grantee  was  blank. 
In  discussing  the  value  and  effect  of  this 
deed,  the  court  said: 

"Whether  tbe  deed,  upon  the  filling  of  the 
blank  with  the  name  of  the  grantee,  would 
have  been  valid  as  a  deed  or  not,  it  was  of 
value  to  the  plaintiff.  For  if  eo  filled  up  and 
afterwards  acknowledged  by  the  grantor,  it 
would  have  been  good.  And  in  a  suit  for 
specific  performance  by  the  plaintiff  against 
his  grantor,  it  would  be  admissible  evidence  of 
tbe  contract  of  gale,  though  not  operative  as 
a  deed." 

The  remaining  question  to  be  considered 
Is  whether  the  delivery  of  the  deed  to  Turner 
under  the  facts  and  circumstances  in  evi- 
dence was  a  sufficient  delivery  to  make  It 
available  In  avoidance  of  tbe  statute  of 
frauds. 

The  contract  of  deposit  was  the  Joint  act 
of  the  parties.  Defendant  in  error  executed 
and  deposited  the  deed  to  be  delivered  when 
plaintiff  in  error  accepted  the  title  and  paid 
tbe  balance  of  the  purchase  money.  Plaintiff 
in  error  at  tbe  same  time  deposited  a  check 
for  $2,000,  which  check  was  cashed,  the  pro- 
ceeds of  which  were  held  in  Turner's  bank  to 
be  paid  to  defendant  in  error  when  bis  title 
was  accepted.  It  is  true  this  contract  of  de- 
Itosit  rested  tn  parol,  but  that  it  may  so  rest 
is  conceded  by  defendant  in  error.  The  fact 
that  it  was  participated  in  by  both  parties 
met  the  requirement  of  mutuality  and  took  it 
out  of  the  class  of  cases  where  the  deposit 
and  instructions  accompanying  the  same  are 
the  ex  parte  acts  of  the  depositor.  Cooper  v. 
Marek,  166  S.  W.  58,  60;  21  C.  J.  p.  870,  f 
12;  Davis  v.  Clark,  58  Kan.  100,  48  Pac.  663. 

The  Court  of  Civil  Appeals,  in  Cooper  v. 
Marek,  supra,  says: 

"A  delivery  made  by  the  depositor  alone  will 
not  be  sufficient  to  constitnte  a  valid  escrow." 

The  case  of  Davis  v.  Clark,  supra.  Involved 
an  agreement  for  a  loan  of  money  on  a  note 
and  mortgage  on  real  estate.  The  note  and 
mortgage  In  pursuance  of  an  agreement  be- 
tween the  parties  were  delivered  to  a  third 
party  to  hold  in  escrow  until  the  borrowed 
money  was  actually  paid  or  delivered  for  the 
use  and  benefit  of  the  wife  of  the  mortgagor, 
she  having  Joined  in  both  note  and  mortgage. 
The  note  and  mortgage  were  duly  executed 
and  deposited  according  to  agreement,  bat 


before  tbe  payment  of  the  money  to  tbe 
wife  tbe  mortgagor,  upon  whose  separate 
property  tbe  mortgage  was  (iven,  died.  Aft- 
er bis  death  the  money  was  paid  and  tbe 
note  and  mortgage  delivered  to  tbe  mortga- 
gee. It  was  contended  that  tbe  deatli  of 
the  mortgagor  revoked  the  authority  of  tbe 
holder,  and  that  his  subsequent  delivery  of 
the  note  and  mortgage  was  without  author- 
ity and  void.  The  court  held  the  contrary, 
and  In  the  course  of  the  opinion  said: 

"  'An  escrow  is  an  obligatory  writing  (usual- 
ly, but  not  necessarily,  in  the  form  of  a  deed) 
dehvered  by  the  party  executing  it  to  a  third 
person,  to  be  held  by  him  until  tbe  perform- 
ance of  a  specified  condition  by  the  obligee,  or 
the  happening  of  a  certain  contingency,  and 
then  to  be  delivered  by  tbe  depository  to  the 
obligee,  when  it  becomes  of  full  force  and 
effect.'  6  Am.  &  Eng.  Bncy.  Law,  857.  This 
definition,  which  seems  to  be  collected  out  of 
all  the  authorities,  applies  fully  to  tbe  instru- 
ments in  question  in  this  case.  They  were  de- 
livered by  the  Harshes  to  W.  M.  Clark,  in 
pursuance  of  an  agreement  with  Mr.  Book, 
to  be  held  by  Mr.  Clark  until  the  performance 
of  a  specified  condition  by  Mr.  Book,  and  then 
to  be  delivered  to  him.  Contrary  to  the  view 
of  the  plaintiffs  in  error,  tbe  depository  of  an 
escrow  is  regarded  as  an  agent  of  both  obligor 
and  obligee,  and  he  can  neither  return  tbe 
deed  or  other  instrument  to  tbe  former  withont 
the  iatter's  consent,  nor  deliver  it  to  the  lat- 
ter without  the  consent  of  the  former,  save 
upon  fulfillment  of  the  agreed  conditions.  Rob- 
erts V.  Mulleniz,  10  Kan.  22;  Grove  v.  Jen- 
nings, 46  Ran.  306,  28  Pac.  738;  Lessee  of 
Shirley  v.  Ay  res,  14  Ohio,  807;  Cannon  v. 
Handley,  72  Cal.  133,  13  Pac.  316.  •  •  • 
According  to  these  decisions,  the  depository  of 
an  escrow  is  not  tbe  agent  of  the  depositor, 
merely,  and  the  agreement  of  deposit  cannot 
be  rescinded  by  him  alone,  and  the  escrow 
withdrawn  at  his  will." 

Defendant  in  error  contends  that  notwith- 
standing there  was  a  valid  mutual  contract 
of  deposit  in  pursuance  of  a  prior  verbal 
contract  of  sale,  and  tbe  deed  In  question  so 
deposited,  it  was  not  an  escrow  and  remained 
revocable  at  the  option  of  plaintiff  in  error 
In  the  absence  of  proof  of  an  enforceable 
contract  of  sale,  independent  of  tbe  recitals 
in  the  deed,  and  independent  of  tbe  mutual 
agreement  for  the  holding  and  ultimate  de- 
livery of  the  same. 

[6]  When  a  sufficient  memorandum  of  a 
prior  oral  contract  has  been  made  and  signed 
and  suit  for  enforcement  is  brought,  it  is  tbe 
oral  contract  that  Is  enforced,  and  not  the 
memorandum  by  which  sndi  contract  is 
proved. 

[6]  The  authorities  bold  that  a  valid  con- 
tract of  sale  is  necessary  to  raider  tbe  de- 
posit of  a  deed  in  pursuance  of  the  same  a 
genuine  escrow.  21  O.  J.  p.  866,  {2;  10  B. 
C.  L.  p.  622,  i  8;  8  Words  and  Phrases,  First 
Series,  p.  2464;  Fltcb  v.  Bundi,  30  Oal.  20$, 
212;  Miller  v.  Sears,  91  CaL  282,  27  Pac. 
589,  25  Am.  St.  Rep.  176;   Stanton  y.  MlUer. 
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58  N.  Y.  192,  202;  HoUand  v.  McCarty,  173 
CaL  S»7,  160  Paa  1069;  Thomaa  y.  Birch, 
178  Oal  483,  173  Pac.  1102;  Anderson  r. 
Messenger,  1B8  Fed.  282.  86  O.  a  A.  468; 
Clark  ▼.  CampbeU,  28  Utab,  669,  66  Pac.  496, 
64  Ij.  B.  a.  60S,  90  Am.  St  Bep.  710;  Kopp 
V.  R^ter,  146  IlL  4S7,  84  N.  B.  9ffi,  22  U  K. 
A.  273,  37  Am.  St  Bep.  166. 

[7]   'Wbere  there  Is  a  prior  verbal  contract 
of  sale  and  the  recitals  In  the  deed  placed  In 
escro-w  in  themaelvea,  or  In  connection  with 
other  -writings  sabmltted  therewith,  meet  the 
requirements  of  the  statute  of  frauds  of  the 
jurisdiction   in  which  the  suit  arises,   we 
tblnk  the  better  reasoning  sustains  the  propo- 
sitlon  that  the  deed  so  deposited  Is  a  genuine 
escro-w,  and  therefore  irrevocable,  and  that 
the    prior  verbal  contract  so  evidenced  is 
thereby  rendered  enforceable.     2  Elliott  on 
Ck>ntract8,  p.  570;  10  R.  C.  !<.  p.  629,  par.  11; 
Oriel  T.  Lomax,  89  Ala.  420,  6  South.  741; 
Johnston  y.  Jones,  86  Ala.  286,  4  South.  748; 
Campbell  v.  Thomas,  42  Wis.  437,  24  Ant. 
Rep.  427;    Moore,  Kappel  &  Co.  v.  Ward,  71 
W.  Va.  898,  76  S.  B.  807,  43  I*  R.  A.  (N.  8.) 
390,  Ann.  Cas.  1914C,  263;    Thayer  v.  Lnoe 
et  aL,  22  Ohio  St  62;  Minn.  &  Oregon  Land 
&  T.  Oo.  v.  Hewitt  Investment  Oo.  (D.  0.) 
201  XVd.  762,  759;   Bronx  Inv.  Co.  v.  Nation- 
al Bank  of  Ckimmerce,  47  Wash.  566,  92  Paa 
380;    McOee  v.  BUnkenship,  95  X.  G.  663; 
Blacknall  v.  Parish,  69  N.  O.  70,  78  Am.  Dea 
239. 

Mr.  Elliott  in  hia  work  on  Contracts  (vol- 
ume 2,  p.  670),  ^leaking  of  the  necessity  for 
delivery  of  the  memorandum  relied  on  to 
avoid  the  statutes,  says: 

"However,  when  a  deed  is  placed  in  escrow 
beyond  the  control  of  the  grantor  it  is  sufficient 
as  a  memorandum." 

The  rule  with  referraice  to  the  suiflclency 
of  a  delivery  in  escrow  as  satisfying  the  stat- 
ute of  frauds  Is  thus  stated  In  10  R.  C.  L.  p. 
029,  par.  11: 

"If,  after  an  oral  contract  for  the  sale  and 
purchase  of  land,  the  vendor  makes,  executes 
and  delivers  in  escrow  a  deed  for  the  land,  re- 
citing the  consideration,  and  containing  the 
terms  and  conditions  of  the  sale,  it  baa  been 
held  that  this  will  amoimt  to  a  compliance 
with  the  statute  of  frauds,  and  the  contract 
if  so  alleged  and  proven  will  b*  enforced." 

The  statute  of  Wisconsin  declares  every 
contract  for  the  sale  of  lands  void  unless 
such  contract  or  a  memorandum  thereof  ex- 
pressing the  consideration  is  In  writing  and 
subscribed  by  the  person  by  whom  the  sal* 
Is  made.    W1&  Stat  {  2304. 

The  Supreme  Court  of  that  state,  In  dls- 
CDBsing  the  sufficiency  of  the  recitals  In  a 
deed  to  meet  the  requirements  of  the  statute 
and  render  its  deposit  in  pursuance  of  a  prior 
verbal  contract  to  convey  a  genuine  escrow 
in  Canrpbell  v.  Thomas,  42  Wis.  437,  24  Am. 
Rep.  429,  says: 
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"The  only  writing  subscribed  by  Thomas, 
which  relates  to  any  such  contract  is  the  deed 
he  deposited  with  Jadge  Hand.  That  instru- 
ment expresses  a  consideration,  and  if  it  con- 
tained the  whole  contract,  we  should  have 
no  difficulty  in  holding  that  it  answers  the  re- 
quirements of  the  statute." 

The  court  In  the  same  opinion  discusses 
the  case  of  Thayer  v.  liuce  &  Fuller,  22  Ohio 
St.  62,  and  concludes  the  discussion  with  the 
following  reference  thereto: 

"We  so  far  adopt  it  here  as  to  hold  that  if  a 
person  who  has  made  a  parol  agreement  to 
sell  land  sign  an  instrument  in  the  form  of  a 
conveyance  of  such  land,  to  the  vendee,  and 
deposit  it  in  escrow,  if  such  instrument  con- 
tains the  terms  of  the  parol  agreement  includ- 
ing the  consideration,  it  is  a  sufficient  com- 
pliance with  the  requirements  of  the  statute 
of  frauds." 

The  Court  of  Civil  Appeals  which  decided 
this  case  has  since  aAapteCi  the  view  express- 
ed by  the  Supreme  Court  when  it  granted 
tnls  writ  and  applied  the  same  In  the  case 
of  Townsend  v.  Day,  224  S.  W.  283,  286. 

The  Court  of  Civil  Appeals  for  the  Eighth 
jL>lstrlct  has  also  adopted  the  same  view  and 
has  applied  the  same  in  the  case  of  Pearson 
V.  Kirkpatrlck,  225  S.  W.  407,  409. 

Defendant  in  error  dtes,  among  other 
cases.  Main  v.  Pratt,  276  lU.  218,  114  N.  B. 
576;  McLain  v.  Healy,  98  Wash.  489,  168 
Paa  1,  L.  R.  A.  1918A,  1161;  Selfert  y.  Lanz, 
29  N.  D.  139,  150  N.  W.  568;  Foulkes  v.  Seng- 
stacken.  83  Or.  118,  168  Pac.  952,  163  Pac. 
311,  to  sustain  his  contention  that  an  en- 
forceable contract  must  be  shown  Indepoid- 
ent  of  the  recitals  in  the  deed. 

In  the  case  of  Setfert  v.  Lans  there  was  a 
valid  written  contract  signed  by  the  husband, 
and  it  was  held  that  the  wife,  by  joining 
her  husband  in  the  execution  of  the  deed  in 
pursuance  thereof,  and  joining  her  husband 
in  depositing  the  same  In  escrow  with  said 
contract,  adopted  such  contract  and  render- 
ed the  deed  so  executed  and  deposited  a 
binding  conveyance  of  the  homestead  as  to 
her.  The  recitals  in  the  deed  In  the  other 
cases  were  held  wholly  insufficient  In  them- 
selves to  meet  the  requirements  of  the  stat- 
ute of  frauds,  and  therefore  the  effect  of  the 
delivery  In  escrow  of  a  deed  which  does  con- 
tain such  recitals  was  not  before  the  court 
in  any  of  such  cases. 

We  have  failed  to  find  any  case  holding  the 
escrow  revocable  or  the  sale  unenforceable 
where  a  deed  containing  recltabs  sufficient 
to  meet  the  requirements  of  the  statute  of 
ftands  was  deposited  under  a  mutual  agree- 
ment between  the  vendor  and  vendee  in  pur- 
suance of  a  prior  complete  verbal  contract 
of  sale. 

We  therefore  hold  that  the  recitals  con- 
tained in  the  deed  deposited  by  defendant 
In  error  with  Turner,  being  suflclent  to  meet 
the  requirements  of  our  statute  of  frauds, 
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rendered  the  prior  contract  of  sale  enforce- 
able and  such  deposit  a  genuine  and  Irrevoc- 
able escrow. 

Turner,  with  whom  the  deed  was  deposited, 
was  trustee  for  both  parties,  and  he  was  re- 
quired by  law  to  deliver  the  deed  to  plaintiff 
In  error  when  he  tendered  compliance  with 
the  terms  of  the  contract  of  deposit.  10  £. 
C'  L.  p.  633, 1 15. 

The  trial  court  found  that  specific  enforce- 
ment of  the  contract  would  be  inequitable, 
and  defendant  in  error  contends  that  there 
1b  evidence  in  the  record  supporting  such  find- 
ing, and  that  therefore  the  Judgment  should 
be  afiirmed  regardless  of  the  holding  'of  this 
court  on  the  sufficiency  of  the  recitals  in  the 
deed  to  avoid  the  statute  of  frauds. 

The  defendant  in  error.  Green,  was  at  the 
time  of  the  transaction  a  young  man  23  years 
oi!  age.  He  inherited  one-fourth  of  the  tract 
of  land  In  controversy,  and  In  November, 
1016,  bought  the  remaining  three-fourths 
ttora  his  brothers  and  sisters  for  $3,000.  He 
owed  $1,900  on  the  place  at  the  time  of  the 
transaction  in  August,  1917,  and  was  afraid 
he  would  have  to  enter  military  service,  and 
he  wished  to  settle  his  business  before  he 
went  to  the  war.  He  had  lived  at  home  with 
his  mother  all  his  life,  and  his  experience  in 
trading  was  limited;  but  there  is  no  intima- 
tion that  he  did  not  possess  the  capacity  of 
the  average  man  of  his  age  and  opportunity. 
The  place  was  rented  to  tenants  on  the  third 
and  fourth  at  the  time  of  his  transaction. 

Green  spoke  to  Simpson  about  buying  this 
land  before  he  purchased  the  Interest  of  the 
other  heirs  and  told  him  if  he  would  pay 
94,000  be  could  have  the  whole  place,  but 
Simpson  refused. 

About  August,  1917,  Simpson,  approached 
Green  and  asked  blm  If  be  stiU  wanted  to 
Bell,  but  Green  said  be  was  not  caring  much 
about  selling.  Simpson  asked  blm  to  go 
with  him  and  see  the  place  and  arranged  for 
some  one  to  take  Green's  place  at  worlc,  and 
they  went  together  to  look  at  the  land. 

^mpson  oO^ered  to  trade  some  horses  and 
muleB  on  the  placet.  Green  refused  to  con- 
sider the  proposition,  but  told  him  be  would 
take  $4,300  and  the  automobila  Simpson 
laughed  at  him  and  said  it  was  more  than 
the  place  was  worth. 

They  met  again  next  day  and  traded  colara, 
and  after  some  dickering  they  agreed  on 
$4,200  and  the  automobile,  and  Simpson  gave 
blm  $50  on  the  trade.  Green  agreed  to  pay 
the  taxes  and  pay  off  the  incumbrance  and 
furnish  an  abstract. 

Two  days  later  Green,  having  decided  that 
he  did  not  wish  to  carry  out  the  trade,  oSei^ 
ed  Simpson  bis  money  back  and  offered  to 
pay  him  for  his  trouble  In  going  to  look  at 
the  place,  but  Simpson  refused  and  said  he 
bad  bought  the  place  and  was  going  to  have 
it.  The  same  day  a  relative  of  Green's  offer- 
ed Simpson  the  $50  back  and  $50  more  on 
top  of  it  to  let  Green  keep  the  placs,  but 


be  refused  and  Insisted  that  he  was  going  to 
liave  the  place. 

They  finally  called  parties  to  witness  that 
Green  was  to  execate  the  deed  and  furnish 
an  abstract,  and  Simpson  was  to  pat  $2,000 
m  the  bank,  and  Tomer  was  to  bold  tbe 
deed  and  the  money  until  the  remainder  of 
the  purchase  money  was  paid.  This  was 
done,  and  Green  received  the  automobile  that 
day. 

About  two  weeks  later,  Green  concluded 
not  to  carry  out  the  trade  and  took  the  auto- 
mobile back  to  Simpson  and  offered  to  pay- 
back the  4>60  and  to  pay  him  for  his  trouble  in 
going  to  look  at  the  place.  This  offer  was  re- 
fused, Simpson  repeating  that  be  had  bought 
the  place  and  intended  to  have  it,  and  Green 
left  the  automobile  and  deposited  the  $50  in 
the  bank  to  Simpson's  credit.  The  place, 
with  the  accruing  rents,  was  sold  to  Simpson 
for  $4,500;  the  automobile  being  takoi  at 
$300. 

The  testlnfony  of  witnesaes  with  reference 
to  the  value  of  the  land  ranged  from  $25  to 
$40  per  acre  The  rents  actually  collected 
amounted  to  $969.14. 

The  rule  with  reference  to  enforcement 
of  contracts  for  the  sale  of  real  estate  by  de- 
cree for  specific  performance  is  laid  down 
tai  25  R.  O.  Lb  p.  271,  i  72.  as  follows: 

"Specific  performance  is  granted  to  a  greater 
extent  in  cases  of  contracts  respecting  real 
property  than  in  cases  respectijig  personal 
property.  While  in  the  latter  case  the  Jurisdic- 
tion to  grant  it  is  limited  to  special  drcnm- 
Btonces,  in  the  case  ef  real  estate  specific 
performance  is  decreed  almost  as  a  matter 
of  course  when  the  contract  has  been  properly 
established  and  is  unobjectionable  in  any  of  its 
features  which  address  themselves  to  the  chan- 
cellor's discretion.  Under  such  drenmstances 
the  vendee  Is  entitled  to  have  the  contract 
specifically  enforced  irrespective  of  bis  right  to 
recover  damages  for  its  breach." 

The  effect  of  inadequacy  of  consideration 
in  determining  whether  spedflc  performance 
will  be  decreed  is  stated  in  section  10,  p.  20S, 
of  the  same  authority,  as  follows: 

"It  is,  however,  the  generally  accepted  rule, 

both  in  England  and  this  country  at  the  pres- 
ent time,  that  mere  inadequacy  of  price  does 
not  in  itself  constitute  a  sufficient  reason  for 
a  court  of  equity  to  wittihold  specific  per- 
formance  of  the  contract." 

The  rule  with  reference  to  inadequacy  «f 
price  is  thus  stated  In  36  Cyc.  p.  609: 

"In  the  language  of  a  leading  case,  'unless 
the  inadequacy  of  price  is  such  as  shocks  the 
conscience,  and  amounts  in  itself  to  conclusive 
and  decisive  evidence  of  fraud  in  the  transac- 
tion, it  is  not  itself  a  sufficient  ground  for  re- 
fusing a  specific  performance;'  or,  to  state 
the  rule  more  in  accordance  vrith  modem  con- 
ceptions of  fraud,  inadequacy  of  consideration 
or  of  the  subject-matter,  standing  alone  as  a 
defense,  must  be  so  gross  as  to  lead  to  as 
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or  mistake  In  the  making  of  the  contract"— cit-       CLARK    V.    TEXAS    CO-OP. 
inK   autborities.  (No.  221-3353.) 


rriie  rule  with  reference  to  the  effect  of 
bardslilp  in  tbe  contract  sought  to  be  Bpeclflc- 
ally  enforced  Is  thus  stated  In  section  22, 
p.  224.  2S  B.  O.  li.: 

"Although  coarts   of   equity   may   decline  to 

enforce  those  contracts  which  are  inequitable 

or    unfair,  it  is  not  their  province  to  undo  a 

bargain  merely  because  it  is  hard.    Tbe  courts 

are    not  concerned  with  tbe   question  of  the 

'Wisdom  of  bargains  of  persons  competent  to 

deal    with  their  own  affairs,  and  hardship  will 

not   ordinarily  prevent  specific  performance  of 

a    contract  which  was  fairly  and  justly  made, 

'when    it   results   from   miscalculation   or  from 

contingendes  which  might  have  been  foreseen, 

and     for    which    the    complainant    is    not    at 

fatilt" — citing   authorities. 

The  Supreme  Court  of  Missonrl.  In  the  case 
of  Bivans  t.  Evans,  196  Mo.  1,  SB  S.  W.  969, 
975,  held  that  the  purchase  of  property  worth 
$5,000,  for  12,600  was  not  so  inequitable  as 
to  prevent  specific  performance,  notwlthr 
Btandlng  the  purchase  was  by  an  uncle  and  It 
was  claimed  that  he  knowingly  misrepresent- 
ed the  TSlne  of  the  lands  to  his  nephews 
to  secure  the  trade. 

[8, 9]  All  circumstances  in  evidence  must 
be  talcen  into  consideration  In  determining 
whether  specific  performance  in  a  given  case 
Would  be  inequitable.    The  situation  of  de- 
fendant in  error  in  this  case  with  reference 
to  liability  to  military  service  at  the  time 
of  the  contract,  bis  desire  to  have  his  busi- 
ness in  shape  In  case  he  should  be  compelled 
to  go  to  war,  tbe  Incumbrance  on  the  land 
for  unpaid  purchase  money,  tbe  price  he  had 
shortly  theretofore  paid  for  tbe  three-fourths 
Interest  in  this  very  land,  tbe  uncertainty  as 
to  the  amount  lllcely  to  be  realized  from  the 
yearly  rents  at  the  time  of  the^  trade, .the 
difference  of  opinion  among  the  witnesses  as 
to  tbe  value  of  the  land,  the  absence,  accord- 
ing to  his  own  testimony,  of  any  undue  solic- 
itation Inducing  him  to  enter  Into  the  trade, 
or  any  element  of  fraud  or  oppression  in 
connection  therewith.  In  our  opinion  clearly 
refutes  any  contention  that  tbe  enforcement 
of  specific  performance  would  be  Inequitable, 
and  such  contention  of  defendant  in  error 
Is  therefore  overruled. 

We  recommend  that  the  judgment  of  the 
district  court  and  the  Court  of  Civil  Appeals 
be  reversed  and  the  cause  remanded  for 
further  proceedings  In  accord  with  this 
<V)lnion. 

PHILI/IPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  an.d  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
on  tbe  questlcm  discussed  In  its  opinion. 
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(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Sales  ^=9390— Dsfytuided  buyer  may  stand 
by  contract  and  recover  damaaes,  or  he  may 
reselnd. 

One  who  has  been  induced  by  fraud  to  en- 
ter into  a  contract  has  his  choice  of  remedies^ 
either  to  stand  by  the  bargain  and  recover  dam- 
ages for  fraud,  or  he  may  rescind  and  return 
the  thing  bought  and  receive  back  what  he 
paid. 

2.  Limitation  of  actions  <3=328( I)— Action  for 
fraudulently  Inducino  plaintiff  to  subscribe 
for  stock  construed  as  one  for  rescission  not 
governed  by  the  two-year  statute. 

Where  plaintiff  alleged  he  was  fraudulent- 
ly induced  to  subscribe  for  stock,  and  his  al- 
legations further  showed  a  purpose  to  recover 
what  he  paid,  that  the  certificates  liad  not 
been  issued,  and  that  he  had  received  nothing 
and  consequently  could  make  no  offer  of  resto- 
ration, and  that  the  notes  he  executed  were 
worthless,  in  that  they  had  been  canceled  by 
defendant,  he  appeared  to  have  repudiated  the 
contract  and  to  seek  restoration  of  the  status 
quo,  so  that  his  action  was,  in  effect,  for  re- 
scission, and  the  two-year  statute  was  not 
applicable. 

3.  Appeal  and  error  4=»lll4— Where  Court  of 
Civil  Appeals  had  not  passed  on  questions 
over  which  the  Supreme  Court  has  no  juris- 
dietlon,  the  ease  must  be  remanded. 

Where  the  Court  of  Civil  Appeals  consid- 
ered but  one  assignment,  and  certain  others 
are  necessarily  determined  by  its  condusion. 
thereon,  but  several  assignments  present  quee- 
tions  of  adjective  law,  over  which  the  Su- 
preme Court  has  no  jurisdiction,  these  and  oth- 
er assignments  should  be  passed  upon  by  the 
Court  of  Civil  Appeals,  to  which  the  cause 
should  be  remanded. 

Brror  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Suit  by  James  Clark  and  others  against 
the  Texas  Co-operative  Investment  Com- 
pany. Judgment  for  plaintiffs,  and  the  de- 
fendant appealed  to  the  Court  of  Civil  Ai»- 
peals,  which  reversed  and  rendered  judgment 
for  defendant  (212  S.  W.  24S),  and  plaintiff 
named  brings  error.  Judgment  of  Court  of 
Civil  Appeals  reversed,  and  cause  remanded 
to  that  court  for  consideration  of  assignments 
not  disposed  of  and  for  the  further  orders. 

See,  also,  216  S.  W.  220. 

Padelford,  Turner  &  Doyle,  of  Cleburne, 
and  D.  W.  Odell,  of  Fort  Worth,  for  phdntiff 
In  error. 

Capps,  Cantey,  Hanger  &  Short,  of  Fort 
Worth,  and  Ramsey  &  Odell,  of  Cleburne,  for 
defendant  In  error. 

TATLOR,  P.  J.  James  Clark,  plaintiff  In 
errw,  sued  the  Texas  Co-operative  Invest- 


«s»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Kay-Numbered  Dlgestt  and  Iodize* 
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ment  Company,  defendant  In  error,  and  the 
Texas  Organization  Company,  to  recover 
$1,500  and  interest  tbereon.  The  court  gave 
a  peremptory  Instruction  in  favor  of  the 
organization  company,  and  submitted  the 
cause  to  the  Jury  as  between  the  remaining 
partiea  Judgment  on  the  cause  submitted 
was  for  plaintiff  in  error.  The  Court  of  Civil 
Appeals,  by  action  of  the  majority,  reversed 
the  Judgment  of  the  trial  court  and  rendered 
Judgment  in  favor  of  defendant  in  error. 
212  S.  W.  246. 

The  original  petition  alleges  that  the  or- 
ganization company,  in  June,  1011,  was  en- 
gaged in  selling  capital  stock  of  defendant  in 
error  preparatory  to  securing  its  charter; 
that  defendant  in  error  contracted  with  plain- 
tiff in  error  to  sell  Idm  shares  of  its  stock 
to  the  amount  of  $4,000,  he  paying  to  defend- 
ant In  error  at  that  time  $1,000  in  cash,  at 
the  same  time  executing  and  giving  his  notes 
for  the  aggregate  sum  of  $3,000  for  the  re- 
mainder of  the  purchase  price;  that  as  a 
part  of  the  contract  defendant  in  error  agreed 
that  shares  of  stock  of  the  face  value  of 
$5,000  in  the  Commonwealth  Bonding  & 
Casualty  Insurance  Company,  then  owned 
and  held  by  plaintiff  in  error,  would  be  ac- 
cepted as  collateral  security  for  plaintiff  In 
error's  note,  and  that  the  stock  would  be 
inuuediately  Issued  and  delivered  to  him; 
that  In  May,  1912,  he  tendered  to  defendant  in 
error  his  certificates  of  shares  In  tlie  bonding 
and  casualty  company  and  demanded  that  the 
$3,000  in  shares  of  stock  in  defendant  in  er- 
ror be  delivered  to  him;  that  the  demand  was 
refused;  that  he  thereupon  demanded  the 
return  of  the  $1,000  in  cash  theretofore  paid 
by  him ;  that  both  demands  were  refused  by 
defendant  in  error. 

It  is  further  alleged  that  on  July  10,  1911, 
plaintiff  in  error  contracted  to  purchase  ad- 
ditional shares  in  the  amount  of  $2,000,  in 
consideration  whereof  he  paid  defendant  in 
error  the  further  sum  of  $500,  and  gave  ad- 
ditional notes  in  the  sum  of  $1,500;  that  the 
same  agreement  was  made  as  before  with  ref- 
erence to  the  acceptance  of  the  bonding  and 
casualty  company  stock  as  collateral;  that 
thereafter  on  May  27, 1912,  the  contract  was 
rescinded  and  the  note  canceled,  but  no  part 
of  the  $500  so  paid  was  returned  to  plaintiff 
in  error. 

It  was  also  alleged  that  no  certificates  of 
stock  were  Issued  or  delivered  to  plaintiff  In 
error;  that  defendant  in  error  refused  to 
carry  out  its  agreement  to  accept  the  stock 
of  the  bonding  and  casualty  company  as  col- 
lateral on  the  $3,000  note ;  that  It  repudiated 
the  agreement  and  claimed  to  luive  canceled 
plaintiff  in  error's  notes,  but  still  retained 
the  $1,500  paid  it,  and,  though  often  request- 
ed to  repay  the  same,  refused  so  to  do. 

The  petition  contains  other  allegations  to 
the  effect  that  defendant  in  error,  by  false 
and    fraudulent    representations,    induced 


plaintiff  in  error  to  enter  into  the  contract 
to  purchase  the  stock.  The  prayer  was  for 
$1,500  with  interest  thereon  from  the  date  of 
payment,  for  costs  of  suit,  and  general  re- 
lief. 

The  allegations  of  the  original  petition  are 
greatly  amplified  in  the  sixth  amended  origi- 
nal petition,  upon  which  trial  was  had.  It  Is 
alleged  therein  also  that  plaintiff  in  error 
offered  to  transfer  the  $5,000  of  capital  stock 
In  the  bonding  and  casualty  company  to  the 
Investment  company  in  accordance  with  the 
terms  of  the  agreement,  bat  that  defendant 
in  error  refused  to  receive  it,  and  thereaf tet 
canceled  the  $6,000  of  sto(*  in  the  inveatment 
company  for  which  plaintiff  In  error  had 
subscribed,  and  refused  to  issue  and  deliver 
to  him  any  part  thereof;  that  defendant  in 
orror  claimed  to  have  canceled  defendant  In 
error's  notes,  and  refused  to  carry  out  the 
contract  and  agreement,  or  any  part  thereof, 
and  kept  and  refused  to  pay  to  plaintiff  In 
error  the  sum  of  $1,600  in  cash,  wtaidi  be  had 
theretofore  paid;  that  defendant  In  error, 
though  often  requested  so  to  do,  refused  to 
repay  to  the  plaintiff  In  error  the  said  sums 
of  $1,000  and  $500  in  cash,  which  it  obtained 
from  him  in  the  manner  stated. 

TSie  allegations  of  fraud  set  out  in  the  orig- 
inal petition  were  amplified  in  the  amend- 
ment in  pr<^>ortlon  to  the  amplification  of 
the  other  allegations.  The  prayer  was  again 
for  $1,500,  interest,  costs  of  suit,  and  general 
relief.  Legal  and  equitable  relief  was  also 
prayed  for. 

It  was  the  conclusion  of  the  majority  of  the 
Court  of  Civil  Appeals  that  the  trial  court 
should  have  instructed  a  verdict  In  favor  of 
defendant  In  error,  on  the  ground  that  the 
cause  of  action  was  barred  by  the  two-year 
statute  of  limitation.  The  correctness  of  the 
conclusion  is  to  be  determined  by  whether 
the  suit  is  one  for  damages  growing  im- 
mediately out  of  the  alleged  fraud,  or  for 
rescission  based  on  fraud.  Cooper  ▼.  Lee, 
75  Tex.  114,  12  S.  W.  483;  Gordon  et  aL  v. 
Rhodes  &  Daniel,  102  Tex.  800,  U6  S.  W. 
40 ;  opinion  of  Court  of  Civil  Appeals  here- 
in, 212  S.  W.  245. 

[1]  It  is  well  settled  that  one  who  has  bem 
Induced  by  fraud  to  enter  into  a  contract 
may  rescind  it,  unless,  of  course,  his  right 
to  rescission  has  been  lost  Blythe  t.  Speake, 
23  Tex.  429;  13  Corpus  Juris,  {  652.  Tbe 
rule  governing  rescission  in  such  cases  is 
quoted  by  Judge  Roberts  in  ^  the  last  para- 
graph of  the  case  dted,  in  the  following 
language: 

"A  party  defrauded  In  a  contract  has  hi* 
choice  of  remedies.  He  may  stand  to  the  bar- 
gain and  recover  damages  for  f raad,  or  he  may 
rescind  the  contract,  and  return  the  tbmg 
bought,  and  receive  back  what  he  paid." 

[2]  Plaintiff  in  error  alleged  tliat  he  was 
fraudulently  induced  to  enter  into  the  sub- 
scription contract.    The  purpose  of  this  suit. 
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as    appears  from  the  allegations,  Is  to  re- 
cover wliat  he  had  paid  under  Its  terms.   The 
certificates  of  stock  -which  he  contracted  to 
pxirclia8«  were  not  issned.    He  had  received 
nothing;  from  defendant  In  error,  and  con- 
sequently could  make  no  offer  of  restoration. 
Tbe  notes  he  had  executed  were  worthless,  In 
tbat  tliey  had  been  canceled  by  defendant  In 
error.      The  allegations  disclose  that  It  was 
tbe  puxpose  of  plaintiff  In  error,  after  mak- 
ing the  discovery  that  he  had  been  deceived 
in   tlie   manner  stated,  to  restore  the  status 
quo.      Ee  repudiates  on  the  ground  of  fraud 
any    obligation   under   the   agreement,   and 
prays  for  recovery  of  what  he  was  induced  to 
part    -with    through    the   misrepresentations 
alleged.    In  other,  words,  his  action  ad  plead- 
ed Is,  In  effect,  one  for  rescission. 

It  was  the  view  of  Judge  Buck,  who  wrote 
the  opinion  of  the  Court  of  Olvll  Appeals, 
stating  &is  own  and  the  majority  views, 
tbat  the  suit  is  one  for  rescission,  and  that 
tbe  two-year  statute  of  limitation  is  not 
applicable.  His  reasons,  as  well  as  the  au- 
thority cited  in  the  opinion,  support  his  con- 
clusion (1  Black  <u  Besdssion,  p.  8),  and  we 
concur  therein. 

[3]  Only  one  of  numerous  assignments  of 
error  was  considered  by  the  Court  of  Civil 
Appeals.  If  the  conclusion  concurred  in  is 
correct,  the  questions  presented  by  some  of 
the  other  assignments  are  necessarily  deter- 
mined thereby.  Several  of  the  assignments 
remaining  present  questions  of  adjective  law, 
over  which  the  Supreme  Court  has  no  Juris-' 
diction.  Decker  v.  Kirlicks,  110  Tex.  90,  216 
S.  W.  885;  Hartt  T.  Tturia  Cattle  Co.  et  al., 
228  S.  W.  651,  not  yet  [officially]  reported. 
These  and  other  assignments  should  be  pass- 
ed upon  by  the  Court  of  Civil  Appeals.  Klrk- 
sey  V.  Southern  Traction  Co.,  110  Tex.  190, 
217  S.  W.  139. 

We  accordingly  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  that  the  cause  be  remanded  to  that 
court  for  consideration  of  the  assignments 
not  disposed  of  and  for  the  further  orders. 

PHUjLIPS,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  wUl  I>e  entered  as 
the  Judgment  of  the  Supreme  Court  We  ap- 
prove the  holding  of  the  Commission  of  Ap- 
peals. 


GRAVES  V.  HAYNES.     (No.  230-3408.)* 

(Commiaaion  of  Appeals  of  Texas,  Section  A. 
June  1,  1021.) 

I.  Trial  4e»26I  —  Requested  Instruction  not 
technically  correct  held  to  require  correot  In- 
stmctlon. 
In  an  action  brought  against  defendant  as 

seUer  for  losses   resulting  from  cattle  being 


diseased,  defended  on  the  ground  that  defendant 
acted  merely  as  plaintiff's  agent,  a  requested  in- 
struction presentiiig  such  defense,  whUe  not 
technically  correct  in  every  particular,  hM  so 
nearly  ap  as  to  require  the  court  to  give  a  prop- 
er charge  on  such  defense. 

2.  Fraud  «es>I3(3)— Belief  of  party  misrepre- 
senting faot  nnimportant. 

The  fact  that  seller  of  cattle  may  have  be- 
lieved them  safe,  sound,  and  free  from  tick 
fever,  was  unimportant,  if  in  fact  the  buyer 
believed  seller's  representations  to  that  effect 
to  be  true  and  relied  upon  them  in  purchasing 
the  cattie. 

3.  Fraud  <|=322(l)— Duty  to  Investigate  truth 
of  representation  as  to  diseased  cattle. 

A  buyer  of  cattle  was  under  no  duty  to  in- 
vestigate  the  truth  or  falsity  of  seller's  repre- 
sentations that  the  cattie  were  safe,  sound,  and 
free  from  tick  fever. 

4.  Fraud  ^=320  —  Reilanoe  on  representations 
as  to  diseased  cattle. 

If  bayer  of  cattie  represented  to  be  free 
from  tick  fever  believed  the  represent^stions 
and  relied  on  them  and  would  not  otherwise 
have  purchased  the  cattle,  be  is  entitied  to  re- 
cover damages,  although  he  relied  in  part  on 
what  he  saw  when  he  inspected  the  cattie;  but, 
if  he  relied  in  fact  on  what  he  saw,  he  cannot 
recover. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  Allen  Haynee  against  Herbert 
Graves.  Judgment  for  plaintiff,  and  the  de- 
fendant api)ealed  to  the  Court  of  Civil  Ap- 
peals, which  affirmed  the  Judgmoit  (214  S. 
W.  665),  and  the  defendant  brings  error. 
Judgment  of  district  court  and  that  of  Court 
of  CivU  Appeals  reversed,  and  cause  remand- 
ed to  the  district  court  for  another  trial. 

Bryan,  Stone  Sc  Wade,  and  Moses  &  Rows, 
all  of  Fort  Worth,  for  plaintiff  in  error. 

Jno.  L.  Ward,  of  Tulsa,  Okl.,  J.  H.  Evetts, 
of  Temple,  and  Oei^s,  Oantey,  Hanger  & 
Short  and  David  B.  Trammell,  all  of  Fort 
Worth,  for  defendant  in  error. 

OALIiAGHBR,  J.  Allen  Haynes,  defenda;nt 
in  error,  sued  Herbert  Graves,  plaintiff  in 
error,  and  alleged  that  he  had  theretofore 
purchased  from  Graves,  in  Fort  Worth,  295 
head  of  cattle  to  be  shipped  to  Bell  county, 
Tex.,  for  feeding,  breeding,  raising,  and  sell- 
ing purposes,  and  that  such  purposes  were 
well  known  to  Graves.  He  further  alleged 
that  Graves  falsely  and  fraudulently  repre- 
sented that  said  cattle  were  safe,  sound,  and 
free  from  disease,  and  that  such  representa- 
tions were  not  true,  and  that  said  cattle  were 
then  and  there  diseased  with  cattie  fever,  or 
some  other  contagious  or  infectious  disease, 
whidti  rendered  them  unsound,  unfit  for  the 
uses  Intended,  and  without  value.  He  fur- 
ther alleged  that  he  was  Ignorant  of  the  ooa- 


«=3For  other  casaa  ue  name  topic  and  KBT-MUMBIDB  In  all  Key-Niunberad  Dlsests  and  IndaxM 
*Rebearlng  denied  June  23,  ISSl. 
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dltlon  of  the  cattle,  and  from  the  inspection 
afforded  and  made  by  him  be  could  not  de- 
tect that  said  cattle,  or  any  of  tbem,  were 
diseased,  and  that  he  relied  on  said  repre- 
sentations and  warranties,  and  believed  them 
to  be  true  and  acted  thereon  by  buying  and 
I>aylng  for  eald  cattle.  Be  further  alleged 
that  101  head  of  said  catUe  died  within  a 
▼ery  short  time  after  they  were  delivered  to 
blm,  and  were  of  no  value,  and  that  the  re- 
mainder of  said  cattle  were  either  affected, 
or  soon  became  affected,  with  said  disease 
and  were  thereby  greatly  depreciated  in 
value. 

It  was  further  alleged  that  the  term  "safe'' 
meant  that  the  cattle  came  from  below  the 
quarantine  line  and  would  not  contract  the 
fever  on  being  shipped  to  Bell  county. 

Graves  pleaded  general  denial,  and  special- 
ly denied  that  be  was  the  owner  of  the  cattle 
in  question,  and  alleged  that  Haynes  instruct- 
ed him  to  go  upon  the  market  at  Fort  Worth 
and  purchase  for  him  about  300  head  of  cat- 
tle, and  that  he  did  so,  paying  for  such  cat- 
tle and  holding  them  until  Haynes  came  and 
received  them  and  repaid  the  money  expend- 
ed by  him  in  the  purchase  of  the  same,  to- 
gether with  a  commission  of  $6  per  car,  and 
the  expense  incurred  in  carrying  out  such 
commission. 

He  further  alleged  that  in  purchasing  and 
paying  for  said  cattle  and  paying  the  ex- 
penses incident  to  holding  them  until  delivery 
he  was  acting  as  agent  and  commission  man 
for  Haynes,  and  that  such  was  the  customary 
way  in  which  such  business  was  transacted. 
He  further  alleged  that  he,  in  good  faith, 
used  his  best  skill  and  Judgment  in  buying 
said  cattle,  and  that  they  were  In  fact  from 
south  of  the  quarantine  line  and  were  known 
as  "safe  cattle." 

There  was  a  trial  before  a  Jury,  and 
testimony  was  Introduced  tending  to  sustain 
the  several  allegations  of  the  respective  pai^ 
ties. 

Haynes  testified  that  Oraves  represented 
the  cattle  to  be  safe,  sound,  and  free  from 
fever,  and  Oraves  corroborated  him,  and  fur- 
ther testified  that  the  cattle  did  come  from 
what  la  known  as  safe  territory — that  is,  ter- 
ritory south  of  the  quarantine  line — and  that 
they  were  sound  and  free  from  fever  at  the 
time  they  were  delivered  to  Haynes. 

There  was  testimony  to  the  effect  that  the 
cattle  in  question  developed  cattle  fever  with- 
in a  few  days  after  Haynes  received  tbem, 
and  that  the  injury  suffered  by  blm  In  the 
death  of  a  part,  and  in  the  depreciation  in 
value  of  the  remainder,  of  these  cattle,  re- 
sulted from  that  disease. 

There  was  expert  evidence  that  cattle  fever 
was  contracted  solely  from  the  bite  of  a 
certain  kind  of  tick,  and  that  cattle  north 
of  the  quarantine  line  are  free  from  ticks, 
and  cattle  south  of  the  line  had,  or  were  sup- 
posed to  have,  such  ticks  on  them;  that  there 
was  no  absolute  immunity  to  tick  or  cattle 


fever,  bat  there  was  a  condition  known  as 
resistance  existing  when  cattle  had  spent  all 
their  lives  In  ticky  territory;  sucb  cattle 
might  develop  cattle  fever  and  die  of  it ;  tbat 
Bell  county  was  at  that  time  soutli  of  the 
line  and  la  ticky  territory,  and  cattle  to  be 
shipped  there  should  have  been  from  below 
the  quarantine  line,  or  from  tickjr  territory; 
that  a  change  of  cattle  from  one  part  of  the 
ticky  territory  to  another  involved  a  chance 
of  great  loss,  because  of  the  difference  in 
resistance  to  the  infection  of  different  locali- 
ties; and  that  cattle  moved  from  one  pasture 
to  another  frequently  developed  sadx  fever 
and  died  therefrom. 

There  was  testimony  to  the  effect  that 
both  Haynes  and  Graves  were  experloiced 
cattlemen. 

There  was  testimony  to  the  effect  that 
Haynes,  in  company  with  Graves,  went 
among  the  cattle  and  inspected  tbem  and 
noticed  that  some  of  the  cattle  had  ticks  on 
them  and  some  did  not. 

The  court,  on  the  issue  of  agency.  chaTS<>d 
the  Jury  as  follows: 

"Yon  are  further  diarged  that  If  yon  find  and 
believe  from  the  evidence  that  the  said  Her- 
bert Graves,  in  purchasing  said  cattle,  acted 
as  agent  only  for  the  plaintiff,  Allen  Haynes, 
and  as  such  agent  used  hia  best  skill  and  judg- 
ment in  buying  'safe'  and  sound  cattle  that 
were  not  afflicted  with  fever,  then  and  in  such 
event  yon  will  find  for  defendant,  unless  yon 
should  find  in  favor  of  plaintiif  under  some  oth- 
er portion  of  this  charge. 

"But,  in  this  connection,  yon  are  further  in- 
Btructed  that  even  if  you  find  and  believe  that 
said  Graves  in  purchasing  said  cattle  acted  as 
agent  of  plaintiff  only,  still  if  yon  sbould  further 
find  that  in  purchasing  same  he  failed  to  use 
his  best  skill  and  judgment  to  secure  cattle 
which  were  'safe'  (as  the  word  is  used  in  the 
evidence)  and  sound  and  not  aflSicted  with  cat- 
tle fever,  or  if  yon  find  and  believe  that  he 
fraudulently  misrepresented  to  plaintiff  the 
condition  of  said  cattle,  or  fraudulently  repre- 
sented that  they  were  'safe'  cattle  when  tbey 
were  not  (if  they  were  not),  and  thereby  in- 
duced the  plaintiff  to  take  same,  and  that  at 
such  time  some  or  all  of  said  cattle  were  af- 
flicted with  cattle  fever  and  that  some  of  them 
died  therefrom,  then  and  in  such  event  you  will 
find  for  plaintiff  the  market  value  of  such  cat- 
Ue as  you  may  believe  so  died  from  fever;  and 
if  you  further  find  and  believe  that  others  of 
said  cattle  had  cattle  fever  or  were  caused  to 
contract  said  disease  by  reason  of  others  of 
such  cattle  being  so  afiiicted  therewith  at  the 
time  they  were  received  by  plaintiff,  and  that 
their  market  value  wap  thereby  depreciated, 
then  and  in  such  event  you  will  find  and  return 
a  verdict  in  favor  of  plaintiff  for  the  difference 
in  the  market  value  of  such  cattle  at  the  time 
of  such  purchase  in  the  condition  in  which  tbey 
would  have  been  but  for  such  fever  or  disease 
and  their  value  in  the  condition  in  which  thej 
were  in  after  having  such  disease." 

Plaintiff  in  error  in  appropriate  terms  ex- 
cepted to  the  first  paragrapli  ot  this  charge, 
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It  Umlted  hl8  right  to  a  verdict  in  \  Traction  Co.  v.  Adams,  107  Tex.  612,  614,  616, 


Kcause 

Is  favor,  if  acting  as  agent,  to  the  contin- 
!>(icy  tbat  tbe  jury  should  not  And  for  the 
In  In  tier  under  some  other  portion  of  tbe 
tiarse,  and  because  it  did  not  charge  affirma- 
ively  tliat  he  should  have  a  verdict  in  his 
avor  l-f  the  jury  found  he  acted  as  the  agent 
<t  and  In  pursuance  of  a  commission  from  the 
ilaiiitlff. 

lie  excepted  to  the  second  paragraph  there- 
>f ,  because  there  was  no  evidence  of  his  fail- 
are  to  use  his  best  skill  and  judgment,  and  no 
E>videDce  that  he  made  any  fraudulent  or  will- 
ful misrepresentations  in  the  matters  refer- 
red to  In  said  charge. 

Tbe  Jury  returned  a  verdict  for  damages 
tn  favor  of  defendant  in  error  who  was  plain- 
tiff In  tbe  trial  court,  and  judgment  was  en- 
tered In  his  favor  thereon.  The  Court  of 
Civil  Appeals  affirmed  the  judgment  (214  S. 
W.  665),  and  tbe  case  is  before  u6  for  hear- 
ing on  writ  of  error  granted  by  the  Supreme 
Court. 

[1]  Plaintiff  in  error  assigns  as  prejudicial 
error  requiring  reversal,  the  action  of  the 
court  In  refusing  to  give  to  tbe  jury  tbe  fol- 
lowing special  charge  requested  by  bim,  to 
wit: 

"If  yon  believe  from  evidence  that  in  acquiring 
tbe  cattle,  defendant  did  bo,  not  for  himself,  but 
npon  an  order  and  commission,  if  any,  previ- 
ously given  by  the  plaintiff,  and  if  yon  further 
believe  from  the  evidence  tiiat  in  executing 
such  commission,  if  any,  defendant  used  ordi- 
nary care,  that  is,  such  care  as  a  person  of  or- 
dinary prudence  would  use  under  tbe  same  or 
similar  circumstances,  to  purchase  for  plaintiff 
cattle  which  were  sound  and  free  from  dis- 
ease, then  and  in  such  event  you  will  find  and 
return  a  verdict  for  defendant,  even  though  you 
should  believe  from  evidence  that  some  or  all 
of  the  cattle  so  purchased  were  affected  with 
tick  fever,  at  the  time  they  were  shipped  to 
Bell  county." 

The  only  affirmative  defense  relied  on  by 
plaintiff  in  error  was  that  he  acted  in  tbe 
transaction  in  question  as  agent  for  defend- 
ant in  error,  upon  an  order  or  commission 
previously  given  to  him. 

If  such  were  the  facts  and  he  accepted  such 
agency  and  undertook  to  execute  such  com- 
mission, and  in  doing  so  exercised  reasonable 
skill  and  ordinary  care  to  purchase  for  de- 
fendant in  error  cattle  which  were  safe, 
sound,  and  free  from  fever,  be  discharged 
the  full  measure  of  his  duty,  and  was  not 
liable  to  him  even  though  some,  or  all,  of 
such  cattle  were  affected  with  fever  at  the 
time  they  were  shipped  to  Bell  county. 
Mechem  on  Agency  (2d  Ed.)  S§  1275,  2410. 

The  charge  of  the  court  did  not  present  this 
defense  as  fully  and  forcibly  as  plaintiff  in 
error  was  entitled  to  have  it  presented.  He 
was  entitled,  upon  proper  request,  to  have  it 
presented  affirmatively  and  without  being  in 
any  way  limited  by  other  portions  of  the 
court's  charge.  In  the  case  of  Wichita  Falls 
231  S.W.-25 


183  S.  W.  155,  156,  the  Supreme  Court,  In  an 
opinion  by  Chief  Justice  Phillips,  says: 

"In  a  jury  trial  where  tbe  case  is  submitted 
under  a  general  charge  of  the  court,  a  party  is 
entitled  to  an  affirmative  presentation  of  an 
issue  raised  by  tbe  pleading  and  evidence  upon 
which  he  relies  for  the  establishment  of  his 
cause  of  action  or  his  defense.  For  a  proper 
application  of  the  law  of  the  case  to  the  dif- 
ferent phases  of  the  evidence  as  a  guide  for  the 
jury's  action,  he  is  not  remitted  to  inferences 
which  may  be  drawn  from  the  charge.  Whether 
plaintiff  or  defendant,  it  is  his  right,  upon  prop- 
er request,  to  have  the  issue  affirmatively  sub- 
mitted by  the  court  through  an  appropriate 
instruction  grouping  the  facts  which,  if  de- 
termined in  his  favor,  will,  under  the  law,  enti- 
tle him  to  the  verdict  This,  it  may  be  said,  is 
the  distinct  office  of  the  special  charge  nnder 
our  practice.  El  Paso  &  Southwestern  Railroad 
Company  v.  Foth,  101  Texas,  133,  100  S.  W. 
171,  105  S.  W.  322;  St.  Louis  Southwestern 
Railway  Company  v.  Hall,  08  Tex.  480,  85  S. 
W.  786;  Missouri,  Kansas  &  Texas  Railway 
Company  v.  McGIamory,  80  Texas,  638,  35  S. 
W.  1068;  Texas  Trunk  Railway  Co.  v.  Ayres, 
83  Tex.  268,  18  S.  W.  648." 

The  requested  charge,  while  not  tedinical- 
ly  correct  in  every  particular,  was  so  nearly 
■80  as  to  require  that  a  proper  charge  be  gfv- 
Ml.  Freybe  v.  Tiernan,  76  Tex.  286,  291,  13 
S.  W.  370 ;  Willis  v.  Smith,  72  Tex.  565,  672, 
10  S.  W.  683. 

[2]  Plaiutltt  In  error  complains  of  tbe  ac- 
tion of  the  trial  court  in  refusing  his  special 
requested  charge  as  follows: 

"If  you  believe  from  the  evidence  that  in  ac- 
quiring the  cattle,  defendant  did  so  for  himself 
and  not  for  the  plaintia  upon  an  order,  if  any, 
previously  given,  and  if  you  should  further  find 
from  the  evidence  that  at  tbe  time  the  cattle 
were  delivered  to  plaintiff  some  or  all  of  them 
were  not  sound  and  free  from  disease,  but  if  you 
should  find  from  the  evidence  that  the  defend- 
ant in  good  faith  believeQ  that  said  cattle  were 
sound  and  free  from  disease,  and  that  before 
accepting  same  plaintiff  went  among  and  in- 
spected the  cattle  for  himself,  then  and  in  such 
event  you  will  find  and  return  a  verdict  for  de- 
fendant." 

The  fact  that  tbe  plaintiff  in  error  may 
have  believed  that  tbe  cattle  were  safe,  sound, 
and  free  from  fever,  was  unimportant  if.  in 
fact,  defendant  in  error  believed  tbe  represen- 
tations to  that  effect  to  be  true  and  relied 
upon  them  is  purchasing  the  cattle.  Buch- 
anan V.  Burnett  et  ux.,  102  Tex.  402,  495,  110 
S.  W.  1141,  132  Am.  St.  Rep.  900. 

IS,  4]  Defendant  in  error  was  under  no 
duty  to  investigate  the  truth  or  falsity  of . 
such  representations.  The  Supreme  Court, 
in  Labbe  v.  Corhett,  60  Tex.  603,  509,  6  S. 
W.  808,  811,  lays  down  the  rule  In  the  fol- 
lowing quotation  from  another  authority} 

"When  once  it  is  established  that  there  has 
been  any  fraudulent  misrepresentations,  •  •  • 
by  which  a  person  haa  been  induced  to  enter 
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into  a  contract,  It  Is  no  answer  to  hla  daiin 
to  be  relieved  from  it  to  tell  him  that  be  mifbt 
have  Icnown  the  tmth  by  further  ingnirr.  He 
has  a  right  to  retort  upon  hia  objector:  Ton, 
at  least,  who  have  stated  what  is  nntme, 
*  *  *  for  the  purpose  of  drawing  me  into  a 
contract,  cannot  accuse  me  of  want  of  cantion, 
because  I  relied  implicitly  upon  your  fairness 
and  honesty.'" 

If  defendant  in  error  beUered  sach  repre- 
aentationa  and  relied  on  them  and  would  not 
have  purchased  the  cattle  if  they  had  not 
been  made,  he  would  not  be  denied  his  ac- 
tion, ev&i  though  he  did  not  rely  solely  on 
aocb  r^resentations,  but  relied  in ,  part  on 
what  he  saw  when  be  Inspected  the  cattl& 
Buchanan  y.  Burnett  et  ux.,  102  Tex.  492, 
405,  119  S.  W.  1141,  132  Am.  St.  Rep.  900. 

Howerer,  If  he  did  not  rely  either  In  whole 
or  in  part  on  such  representations,  but  re- 
lied in  fact  on  what  he  saw  when  he  inspect- 
ed the  cattle,  he  could  not  recover  because 
of  the  making  of  such  representations.  Cre- 
sap  T.  Manor,  63  Tex.  485,  488;  Qarrett  t. 
Burleson,  25  Tex.  Supp.  41,  44. 

The  court  did  not  err  In  refusing  sucb  re- 
quested charge.  If  this  issue  is  made  by  the 
evidence  on  another  trial,  the  court  upon 
proper  request  should  give  a  charge  In  ac- 
cord with  the  authorities  above  cited. 

The  other  assignments  urged  in  the  appli- 
cati<m  for  writ  of  error  are  based  on  matters 
which  may  not  arise  on  another  trial,  and 
are  therefore  not  here  passed  upon. 

We  recommend  that  the  Judgment  of  the 
district  court  and  the  Court  of  Civil  Appeals 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  another  triaL 

PHlUilPS,  O.  J.  The  Judgment  recom- 
mended In  the  repott  of  the  Commission  of 
Ai^>eal8  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Conmtisslon 
of  Appeals  on  the  question  discussed  In  Its 
opinion. 


RICE-STIX  DRY  GOODS  CO.  v.  FIRST 

NAT.  BANK  OF  IMcGREQOR. 

(No.  238-3421.) 

(Ciommlssion  of  Appeals  of  Texas,  Section  A. 
Jane  1, 1921.) 

Homestead  «s> 1 28  — Purchaser  held  estopped 
to  deny  validity  of  mortgage  lien  on  ground 
that  property  constituted  homestead. 
That  a  purchaser  of  property  subject  to  a 
lien  takes  with  knowledge  of  vendor's  recogni- 
tion of  the  validity  of  the  lien  estops  him  to 
deny  its  validity,  notwithstanding  any  unreveal- 
ed  intention  on  the  part  of  the  purchaser  sub- 
sequently to  contest  its  validity  on  the  ground 
that  the  property  constituted  a  homestead. 


Error  to  Court  of  (Tlvil  Appeals  of  This 
Supreme  Judicial  District 

Suit  by  the  Rice-Stix  Dry  Ooods  Compaq 
against  John  F.  Gullidge  and  others.  Jndj 
ment  for  plalntUf  was  reversed  on  the  af 
peal  of  defendant  First  National  Bank  o 
McGregor  (213  S.  W.  344),  and  plalntil 
brings  error.  Reversed,  and  Judemeut  ol 
trial  court  affirmed,  as  recommended  by  On 
CommisBion  of  Appeals. 

J.  D.  Williamson,  of  Waco,  for  plaintiff  in 
error. 

D.  A.  Kdley,  of  Waco,  for  defendant  ia 
error. 

SPENCER,  J.  Plaintiff,  Rice-Stix  Diy 
Goods  Company,  a  corporation,  instituted  this 
suit  to  recover  of  John  F.  Gullidge  and  J.  M. 
Fox,  doing  business  as  partners  under  the 
firm  name  and  style  of  •OnUidge  ICercantUe 
Ck>mpany,  a  balance  of  $1,500  due  up<»i  three 
of  a  series  of  five  promissory  notes,  dated 
April  8, 1914,  executed  and  delivered  by  them 
to  plaintiff  In  error  and  to  foreclose  the  lien 
created  by  the  execution  of  a  deed  of  trust  by 
J.  F.  Gullidge  and  wife,  Lena  Gullidge,  dated 
April  8,  1914,  upon  block  1  of  J.  F.  Gullidfe 
addition  to  tLe  town  of  McGregor  In  McLen- 
nan county,  Tex.,  to  secure  plaintiff  in  the 
payment  of  these  notes.  Subsequent  to  the 
execation  of  the  deed  of  trust  and  the  record- 
ing of  It  In  McLennan  county,  Tex.,  Gullidge 
conveyed  the  property  in  question  to  the 
First  National  Bank  of  McGregor,  Tex.,  and 
the  bank  was  made  a  party  defendant  in  the 
suit  and  a  foreclosure  asked  against  it 

Gullidge  answered,  admitting  the  execotlon 
of  the  notes  and  deed  of  trust  and  that  the 
balance  of  |1,000  was  unpaid  and  the  deed  of 
trust  a  valid  and  existing  lien.  He  also  al- 
leged that  at  the  time  the  property  was  deed- 
ed to  the  bank  he  was  Indebted  to  it  person- 
ally and  as  indorser  and  surety  for  the 
Gullidge  Company  In  the  aggregate  soxn  of 
several  thousand  dollars,  and  that  in  oon- 
sideration  of  the  conveyance  of  the  property 
to  It,  the  bank,  with  knowledge  of  the  deed 
of  trust,  agreed  to  accept  the  property,  which 
he  alleged  was  reasonably  worth  $2,500,  sub- 
ject to  the  deed  of  trust  lien,  and  to  credit 
him  with  $500  on  his  Indebtedness  to  it  Id 
his  prayer,  be  asked  that  the  bank  be  ad- 
Judged  primarily  liable  for  the  debt  that 
plaintiff's  lien  be  foreclosed,  and  that  he  be 
adjudged  secondarily  liable  for  the  Indebted- 
ness. 

The  bank  entered  a  general  denial  to  plain- 
tiff's and  defendant  GuUIdge's  petitions,  and 
as  against  plaintiff  specially  pleaded  that 
the  deed  of  trust  Uai  was  void,  invalid,  and 
of  no  ^ect  and«r  the  homestead  exemption 
clause  of  the  Ck>nstitutlon,  for  tike  reason 
that  at  tlie  time  of  and  long  prior  to  the 
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Kecntloii  Oif  the  deed  of  trnat  the  property 
pon  -««rlil(^  the  Uen  was  attempted  to  be 
reated  ^eas  the  homestead  of  OuUldge  and 
Ttte,  used  and  occupied  aa  sncb  by  them, 
ind  that  tbe  recorded  deed  of  trust  and  the 
:lalza  of  plaintiff  under  it  created  a  doud 
ipon  Its  title  to  the  property.  It  prayed  for 
ludsznent  decreeing  the  deed  of  trust  null  and 
void,  tliat  the  dond  cast  because  of  its 
existence  be  removed,  and  that  defendant 
bank  be  quieted  In  its  title. 

Plaintiff    replied  that  Oullldge  and  wife 
neTer    dalzned  tlie  property  as  their  home- 
stead,  that  any  homestead  right  they  might 
have  claimed  was  abandoned,  that  the  bank, 
as  a  part  of  the  consideration,  took  the  prop- 
etty  subject  to  the  Uen  which  OuUidge  repre- 
sented   was  a    valid   and   existing  Uen  and 
obllt^ted  and  bound  itself  to  discharge  the 
debt  and  lien,  and  that  it  was  estopped  to 
deny  the  validity  thereof.    Oullldge  adopted 
these  allegations  as  his  reply  to  the  Innk's 
answer.     The  cause  was  dismissed  as  to  the 
defendant  F«z. 

Upon  a  trial  before  the  conrt,  without  the 
aid  of  a  Jury,  the  conrt  rendered  Judgment 
loT  plalntur  against  OnUldge  for  the  amount 
of  notes,  and  against  Oullldge  and  the  bank, 
foreclosing  the  lien  upon  the  property.    Upon 
appeal,  tbe  Court  of  cavll  Appeals  held  that 
the  homestead  In  disconnected  tracts  of  land 
depends  on  the  actual  use  made  of  it,  and 
that  this  use  is  controlling  as  against  the 
negative  declarations  of  tbe  owner ;  that  the 
evidence  in  this  case  showed  that  the  prop- 
erty was  the  homestead  of  Oullldge  a;>d  wife, 
and  used  as  such  by  them  at  the  time  of  the 
execution  of  the  deed  of  trust;   that  a  pur- 
chaser of  land  constituting  part  of  a  home- 
stead may,  as  against  one  holding  a  deed  of 
trust  executed  prior  to  the  sale,  assert  that 
the  land  constituted  a  homestead,  and  the 
deed  of  trust  lien  therefore  invalid ;  and  that 
such  purchaser  is  not  estopped  to  deny  the 
invalidity,  unless  as  a  part  of  the  considera- 
tion he  agrees  to  pay  the  debt  or  discharge 
the  Uen.     As  to  tbe  latter  holding  it  con- 
cluded that  the  evidence  was  in  an  unsatis- 
factory state,  and  therefore   reversed   and 
remanded  the  cause.    213  S.  W.  344. 

In  tbe  view  we  take  of  the  case,  it  Is  nn- 
nicessary  to  pass  ni>on  but  one  question,  and 
that  is:  Is  the  grantee  estopped,  under  cer- 
tain undisputed  facts  of  the  case,  to  plead 
the  invalidity  of  the  Uen?  It  is  significant 
that  neither  OnlUdge  nor  his  wife  claimed  a 
homestead  Interest  in  tbe  property.  Both 
lecognlzed  the  Justness  of  the  debt,  which 
the  lien  was  given  to  secure.  At  no  time  has 
either  of  them  repudiated  the  oUigation  or 
nrged  the  Invalidity  of  the  Uen  to  secure  It 
The  defense  comes  from  without,  and  over 
tfa^  active  and  vigorous  protest  Mrs.  Onl- 
Udge Is  emphatic  in  her  testimony  to  the 
effect  that  it  was  her  nnderstandlnft  at  the 
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time  she  executed  the  deed  to  the  bank, 
that  the  bank  was  to  satisfy  tbe  Indebtedness 
and  tbe  Uen  given  to  secure  It;  otherwise^ 
she  would  not  have  signed  it. 

Mr.  OnlUdge  testified  positively  that  he 
dlscossed  the  Indebtedness  of  $1,600  with  tfas 
bank's  representative,  who  had  actual  and 
constructive  notice  of  the  Uen,  and  informed 
him  that  it  was  protected  by  a  vaUd  Uen  and 
would  have  to  be  paid  at  a  certain  time.  The 
bank's  version  of  the  transaction,  as  reveal- 
ed by  the  testimony  of  its  representative, 
Cavitt,  does  not  in  terms  or  i>y  implication 
contradict  the  issue  made  by  OulUdge. 
Cavitt  testified: 

"I  did  not  tell  Mr.  OnlUdge  that  the  bank 
wonld  be  willing  to  credit  him  with  $500  on 
that  place  upon  a  conveyance  of  that  property 
to  the  bank,  and  the  bank  woald  step  in  hia 
■hoes  as  to  the  Rice-Stix  Dry  Gooda  Com- 
pany debt  I  do  not  know  the  language  that 
was  used,  but  the  underBtanding  with  Mr.  Gul- 
lid«e  and  I  was  that  we  should  take  the  title 
that  he  had  for  that  $500,  and  it  was  subject  to 
the  record.  I  do  not  remember  just  what  was 
said,  but  I  understood  there  was  supposed  to 
be  an  incumbrance  on  the  propertf." 

The  testimony  of  all  the  witnesses,  includ- 
ing the  bank's  representative,  is  to  the  ef- 
fect that  the  property  was  worth  considerably 
more  than  $500.  In  fact,  It  seems  not  to  be 
disputed  that  the  land  was  reasonably  worth 
$2,000.  Cavitt'B  explanation  of  why  the  bank 
gave  only  *500  for  the  property,  when  it  was 
worth  considerably  more,  was  that  be  knew 
that  plaintiff  thought  it  hdd  a  Uem  against 
the  property,  and  that  a  contest  as  to  its 
vaUdity  would  result  in  involving  consider- 
able expense  to  the  bank.  He  did  not,  bow- 
ever,  inform  OnlUdge  that  the  bank  intended 
to  contest  the  vaUdity  of  the  lien.  The  con- 
tention of  OnUldge  that  as  part  of  the  con- 
sideration for  the  conveyanqp  the  bank  as- 
sumed the  imyment  of  his  Indebtedness  to 
plaintiff  was  determined  adversely  by  tbe 
trial  court,  but  the  facts  enumerated  show 
conclusively,  as  a  matter  of  law,  that  the 
bank  accepted  the  property  subject  to  the 
lien,  and  with  the  knowledge  that  Oullldge 
recognized  it  as  valid  and  existing.  There- 
fore the  taking  of  the  property  subject  to  the 
lien  and  with  knowledge  of  GuUldge's  recog- 
nition of  its  validity,  operates  as  an  estoppd 
uiK>n  the  part  of  the  bank  to  deny  Its  validity. 

The  force  of  these  undisputed  facts  is  not 
weakened  by  an  unrevealed  Intention  that 
may  have  lurked  in  the  mind  of  tbe  bank's 
representative  to  subsequently  contest  the 
vaUdity  of  the  Uen.  Knowing  at  the  time 
of  the  acceptance  of  the  deed  that  OulUdge 
recognized  the  vaUdity  of  the  Uen,  and  that 
be  considered  it  as  security  for  the  debt,  it 
was  its  duty,  if  It  Intended  to  treat  the  Uen 
as  InvaUd,  to  inform  GuUldge  of  such  in- 
tention. It  ought  not,  by  secret  reservation 
and  in  defiance  of  its  agreement  to  take  aoh- 
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Ject  to  the  record,  to  be  permitted  to  deprive 
Gnllldge  of  the  value  which  the  lien  repre- 
sented to  him  as  security  for  the  debt. 

The  same  rule  applied  here  was  applied  by 
the  Supreme  Court  of  Minnesota  in  Ait  v. 
Banholzer,  86  Minn.  67,  20  N.  W.  674.  In  that 
case,  the  grantee  purchased  the  mortgaged 
property  with  notice  of,  and  took  the  deed 
subject  to,  the  mortgage,  and  then  sought  to 
cancel  the  mortgage  because  of  its  iuTalidlty, 
in  that  the  property  conveyed  was  the  home- 
stead, and  that  the  wife  did  not  Join  In  the 
execution  thereof.    The  court  said: 

"The  point  is  made  by  the  defendant  that  the 
plaintiff  [grantee],  therefore,  acquired  only  the 
equity  of  redemption  in  the  land  by  such  con- 
veyance, and  tbut  she  has  no  rights  to  claim  any 
greater  interest  therein.  If  snch  is  the  char- 
acter of  the  deed,  and  it  does  not  seem  to  be 
questioned  by  the  plaintift,  we  think  the  point 
well  taken.  It  was  entirely  competent  for  the 
parties  to  so  limit  the  effect  of  the  conveyance, 
and  to  recognise  and  provide  for  the  payment 
of  the  debt,  for  which  the  grantor  was  per- 
sonally liable,  so  that,  if  required  to  pay  the 
same,  he  might,  in  equity,  have  recourse  against 
the  land  for  his  indemnity.  The  effect  of  such 
a  conveyance  is  to  make  the  land  a  primary 
fnnd  for  the  payment  of  the  debt,  and  to  place 
the  mortgagor  in  the  situation  of  surety  there- 
for only.  Johnson  v.  Zink,  51  N.  Y.  836,  and 
cases  cited.  So  the  grantee  of  land,  subject  to 
a  usurious  mortgage  which  is  absolutely  void, 
cannot  question  its  validity.  'He  must  pay  it 
if  he  has  agreed  to;  and,  if  not,  be  must  allow 
the  lands  conveyed  subject  to  it  to  be  applied  to 
its  payment' " — citing  authorities. 

The  uncontroverted  facts  showing  that  the 
bank  took  the  property  subject  to  the  record, 
which  revealed  the  lien  and  with  knowledge 
tliat  (Gullidge  recognized  the  lien  as  security 
to  protect  his  indebtedness,  it  is,  as  a  mat- 
ter of  law,  under  such  fkcts,  estopped  to 
deny  the  validity  of  the  lien  and  the  mort- 
gagee Is  therefore  entitled  to  a  Judgmoit  of 
foreclosure. 

We  reconAuend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  of  the  trial  court  afBrmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Api>cals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 


LEMON   V.  STATE.      (No.  6288.) 

(Conrt  of  Criminal  Appeals  of  Texas.    May  25, 
1921.) 

I.  Larceny  €=>5S— Circumstances  held  not  suf- 
ficient to  overcome  presumption  of  Inneeenceb 
In  a  prosecution  for  theft,  circumstances 
held  not  of  sufficient  cogency  to  overcome  pre- 
sumption of  innocence. 


SL  Larceny  «s>64( I)— Receiving  stolaa    gooib 

«=>8 (3)— Evidence  of  possession  bold  not  to 

Justify  Inference  of  guilt. 

Proof  that  stolen  tools  were  on  premises 

belonging  to  and  under  control  of  the   father 

of  one 'accused  of  theft  and  receiving    stoleo 

goods,  in  an  outhouse  with  other  tools,  would 

not  justify  an  inference  of  gnilt  on  the  part  of 

the  accused,  in  the  absence  of  any  assertion  of 

ownership  by  the  accused. 

Appeal  from  Swisher  County  Court;  J. 
B.  Swepstoo,  Judge. 

BIQ  Lemon,  charged  with  theft  and  receiv- 
ing stolen  property,  was  convicted  of  a  mis- 
demeanor, and  appeals.  Reversed  and  re- 
manded. 

Culton  &  Taylor,  of  Tulia.  for  appellant. 
R.  H.  Hamilton,  Asst  Atty.  Oen..  for  the 
State. 

MORROW,  P.  J.  (barged  with  theft  and 
receiving  stolen  property,  appellant  was  con- 
victed of  misdemeanor;  punishment  fixed 
at  cmiflnement  in  Jail  for  26  days. 

ApiwUaat  and  bis  brother,  John  Lemon, 
were  diarged,  by  separate  indictments,  with 
the  theft  of  certain  tools.  The  articles  bad 
been  left  by  the  owner  in  his  field  about  his 
tractor.  Be  caused  a  search  of  the  residence 
of  John  Lemon,  and  there  found  some  of  the 
articles  in  his  possession.  He  also  caused 
the  search  of  the  premises  of  the  father  of 
appellant,  and  In  one  of  the  outhouses,  among 
other  tools,  be  found  some  articles,  to  the 
identity  of  which  with  those  lost  the  owner 
testified.  There  was  evidence  that  the  appel- 
lant and  bis  brother  John  were  near  the 
tractor  at  a  time  when  they  might  have  tak- 
en the  property. 

John  Lemon,  who  had  been  convicted  and 
satisfied  the  Judgment  introduced  by  the 
state,  testified  that  he  took  the  property,  in- 
cluding sonre  gasoline;  that  the  appellant  was 
present,  but  took  no  part  in  the  offense,  bat 
protested  against  his  brother  doing  so.  He 
also  dpclared,  on  cross-examination,  that  he 
had  made  this  same  statement  upon  his  trial. 
The  county  attorney,  who  conducted  the  trial 
of  John  Lemon,  testified  on  behalf  of  the 
State  that  John  Lemon,  on  his  own  trial,  did 
not  say  that  the  appellant  had  no  connec- 
tion with  It,  but  had  testified  that  appellant 
raised  the  seat  and  took  the  cap  oS  the  gaso- 
line tank,  in  order  that  John  Lemon  might 
pour  the  stolen  gasoline  in  the  car.  The 
circumstances  under  which  this  contradicting 
testimony  was  given  are  not  made  sufflcientiy 
clear  for  us  to  determine  whether  any  rules 
of  procedure  were  transgressed  therein  or 
not 

[1]  The  court  Instructed  the  jury  tbat  the 
office  of  the  testimony  of  the  county  attorne; 
was  limited  to  the  impeadiment  of  the  state- 
ments of  the  witness  John  Lemon.  The 
state's  case  rests  upon  circumstantial  erl- 
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aextce    alone.     The  drcnmBtances  consist  In 
tine  presence  of  the  appellant  at  the  time  the 
ofFexise    was  committed,  the  fact  that  John 
X>emon  put  the  articles  which  he  stole  In  the 
car  In  which  he  and  his  brother  were  riding, 
and   tbe  fact  that  some  articles  identified  as 
stolen  were  on  tbe  premises  of  the  father  of 
appellant.    It  did  not  appear  that  appellant 
kiieNv    any  of   the  articles  were  in  the  car. 
'^^e  do  not  regard  thes?  circumstances,  either 
singly  or  collectively,  of  sufiftclent  cogency  to 
overcome  the  presumption  of  Innocence.   They 
are    consistent    with   the    defensive    theory 
developed  by  tbe  state's  own  witness,  John 
X^emon,    that   tbe   appellant,   while    present, 
took   no  part  in  the  commission  of  tbe  of- 
fense, but  protested  against  It.    The  impeacfa- 
Ing  testimony  introduced  by  the  state  to  di»- 
credlt  John  Lemon  could  not  have  tbe  effect 
of  affiriAative  testimony  showing  appellant's 
SulTt.    Giving  it  its  full  scope,  it  could  tiave 
but  discredited  tbe  witness  relied  upon  by  tbe 
state,  namely  John  Lemon. 

[2]  The  evidence  of  possession  does  not 
Justify  tbe  inference  of  gnllt.    None  of  tbe 
property  was  found  in  tbe  possession  of  tbe 
appellant    Tbe  extent  to  which  tbe  state's 
testimony  on  tbe  subject  goes  is  that  it  was 
on  tbe  premises  belonging  to  and  under  tbe 
control  of  tbe  father  of  the  appellant;   that 
It  was  in  an  outhouse  with  other  tools.  There 
Is  an  absence  of  any  assertion  of  ownership 
by   the  appellant.     The  Inadequacy  of  this 
testimony  is  illustrated  by  numerous  deci- 
sions.    Casas  v.   State,   12  Tex.   App.   59; 
Branch's  Ann.  Tex.  Penal  Code,  |  2463 ;  Bus- 
sell  V.  State,  86  Tex.  Cr.  B.  609,  218  S.  W. 
1050;   Field  v.  State,  24  Tex.  App.  428,  6  S. 
W.  200;  Underbill  on  Crlm.  Evidence,  S  300, 
p.  527. 

From  what  has  been  said,  it  follows  that, 
In  OTir  opinion,  the  judgment  should  be  re- 
versed, and  tbe  cause  remanded. 


GARNER  V.  STATE.     (No.  6199.) 

(Court  of  Criminal  Appeals  of  Texas.     April 

20,  1921.     Appellant's  Rehearing 

Denied  June  8,  1921.) 

1.  Homicide  €=>309(6)— Chargs  on  provoking 
difficulty  held  appropriate. 

In  8  prosecution  for  murder,  resulting  In 

conviction  of  manslaughter,  only  tbe  mitigating 
and  justifying  acts  being  in  controversy,  not 
tbe  killing,  the  words  and  conduct  of  defend- 
ant immediately  preceding  the  assault  made  by 
deceased  which  resulted  in  hia  death  held  to 
render  appropriate  a  charge  upon  the  law  of 
provoking  the  difficulty.  • 

2.  Homicide  «=>309( I)— Converse  of  state's 
charge  on  provoking  difficulty  should  have 
boon  tubmltted. 

In  a  prosecution  for  murder,  resulting  in 
conviction  of  manslaughter,  where  the   court 
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S.W.) 

charged  submitting  the  issue  of  provoking  tbe 
difficulty  from  the  standpoint  of  tbe  state,  in 
connection  therewith  tbe  converse  of  the  charge 
on  defendant's  request  shoq^d  have  been  fully 
submitted. 

3.  Criminal  law  «=9854(6)— Permitting  Juror 
to  go  home  for  an  hour  because  of  sickness  in 
his  family  erroneous. 
Under  Code  Cr.  Proc  1911,  arts.  699, 
745,  in  a  prosecution  for  murder,'  resulting 
in  conviction  of  manslaughter,  where,  after 
ten  jurors  were  selected,  impaneled,  and  sworn, 
one  of  them  was  permitted  by  the  court,  with- 
out consent  of  defendant  or  his  counsel,  and 
without  being  accompanied  by  an  officer,  to 
go  to  his  home,  about  a  mile  distant,  where  a 
member  of  his  family  was  sick,  and  there  re- 
main away  from  the  courthouse,  separated  from 
the  other  members  of  the  Jury,  for  about  an 
hour,  such  action  was  error,  necessitating  re- 
versal as  in  violation  of  the  mandatory  pro- 
visions of  tbe  statute. 

Appeal  from  District  Court,  Motley  Coun- 
ty; J.  H.  Milam,  Judge. 

Tom  Oamer  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Reversed. 

A.  J.  Fires,  of  Childress,  G.  E.  Hamilton,  of 
Matador,  and  Williams  &  Martin,  of  Plain- 
view,  for  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  tbe 
State. 

MORROW,  P.  3.  Tbe  appellant  was  charge 
ed  with  murder  and  convicted  of  manslaugh- 
ter. His  punishment  was  fixed  at  confine- 
ment In  tbe  penitentiary  for  five  years. 

[1, 2]  We  deem  it  unnecessary  to  recite  tbe 
facts  further  than  to  say  that  the  kUllng  of 
the  deceased  by  tbe  appellant  was  not  a  con- 
troverted issue.  It  was  tbe  mitigating  and 
Justifying  facts  that  were  in  ocmtroveiBy.  Up- 
on well-settled  principles  we  think  the  words 
and'  conduct  of  the  appellant  immediately 
preceding  tbe  assault  made  by  the  deceased 
which  resulted  in  bis  death  were  such  as  to 
render  appropriate  tbe  charge  upon  tbe  law 
of  provoking  the  difficulty.  The  paragraph 
of  tbe  charge  submitting  that  issue  from  tbe 
standpoint  of  the  state  is,  so  far  as  we  dis- 
cern, without  fault.  In  connection  there- 
with, however,  the  converse,  upon  request, 
should  have  been  more  fully  submitted. 

Tbe  appellant,  in  a  special  charge,  sought 
to  have  tbe  court  say  to  tbe  jury: 

"Yon  are  Instructed  that  you  must  not  only 
believe  that  defendant  used  the  language  and 
was  guilty  of  the  conduct  relied  on  by  the 
state  to  show  provocation  of  deceased,  but 
you  must  further  believe,  that  such  language 
and  conduct,  if  any,  was  reasonably  calculated 
to  and  did  actually  provoke  a  difficulty  in 
which  the  deceased  was  killed." 

There  is  other  language  in  the  special 
charge  which  may  have  justified  its  refusal 
in   the   form   prepared.     On    another   trial. 
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however,  U  a  proper  special  charge  upon  the 
subject  is  requested,  it  should  be  given. 

[3]  A  special  venire  was  present,  and,  aft- 
er ten  jurors  were  selected,  Impaneled,  anid 
sworn,  one  of  them  was  permitted  by  the 
court,  without  the  consent  of  either  the  api>el- 
lant  or  his  counsel,  and  without  being  ac- 
companied by  an  cffioer,  to  go  to  his  home 
about  one  mile  distant,  where  a  member  of 
his  family  was  sick,  and  there  remain  away 
from  the  courthouse,  out  of  the  presence  of 
the  court  and  separated  from  the  other  mem- 
bers of  the  jury,  for  about  an  hour.  The 
trial  judge  discovered  that  he  had  misap- 
prehended his  rights  in  excusing  the  juror 
and  requested  a  waiver  of  the  separation  by 
the  defendant  and  his  counsel.  This  they 
refused  to  malce.  The  court  thereupon  heard 
evidence.  The  juror  testified  that,  though  he 
had  had  conversations,  he  had  talked  to 
no  one  about  the  case.  Covering  the  sub- 
ject, article  745  of  the  Oode  of  Criminal  Pro- 
cedure says: 

"After  the  jary  has  been  sworn  and  impanel- 
ed to  try  any  case  of  felony,  they  aliall  not  be 
permitted  to  separate  until  they  have  returned 
a  verdict,  unless  by  permission  of  the  court, 
with  the  consent  of  the  attorney  representing 
the  state  and  the  defendant,  and  in  ctiarge  of 
an  officer." 

In  article  600,  It  Is  said: 

"  •  •  •  When  jurors  have  been  sworn  in 
a  case,  those  who  have  been  so  sworn  shall  be 
kept  together  and  not  permitted  to  separate 
until  a  verdict  has  been  rendered,  or  the  jury 
finally  discharged,  unless  by  permission  of  the 
court,  with  the  consent  of  the  state  and  the 
defendant,  and  In  charge  of  an  officer." 

A  similar  state  of  t&cta  was  before  the 
court  in  McCempbell  v.  State,  37  Tex.  Or. 
B.  607,  40  S.  W.  496,  save  that  in  that  case 
the  separation  was  with  the  consent  of  the 
accused  on  trial.  Holding  that  a  reversal 
must  result,  the  court  said: 

"We  hold  in  this  case  that  the  statute  pro- 
vides the  modus  operandi  for  an  agreement 
to  a  separation,  and  prescribes  the  method  to 
l>e  pursued  in  such  separation;  that  is,  what 
shall  be  done.  The  provision  requiring  the 
juror  to  be  attended  by  an  officer  is  as  im* 
perative  as  that  provision  wliicb  prohibits  the 
separation  of  the  jury  without  consent  There 
can  be  a  consent,  but  this  consent  can  only  be 
to  the  separation.  There  can  be  no  consent 
to  a  separation  without  the  juror  being  at- 
tended by  an  officer.  He  could  as  well  waive 
the  right  of  trial  by  a  jury  as  waive  those 
statutory  provisions  which  secure  its  purity 
and  efficiency.  The  accused  is  not  alone  in- 
terested in  this  matter.  The  state  has  an  in- 
terest in  the  life  and  liberty  of  the  citizen.  The 
state  has  an  interest  in  the  purity  of  the  trial 
by  jury.  It  is  not  to  the  interest  of  the  state 
to  take  the  life  of  her  citisens,  unless  it  is 
taken  in  pursuance  of  law;  hence  the  Legis- 
lature had  the  right  to  make  the  provision 
contained  in  article  725.  A  separation  of  the 
jury  may  result  in  great  injustice  to  the  state. 


as  well  as  to  the  aeensed,  not  o*dy  in  the 
particular  case,  Imt  as  establishing  a  bad 
precedent.  If  we  were  to  permit  this  practice, 
there  would  be  a  contest  in  nearly  every  <^ase 
as  to  whether  or  not  the  party  made  the  agree- 
ment (as  the  record  shows  in  this  case);  and. 
in  addition  to  that,  questions  would  arise  as  to 
whether  the  juror  had  been  tampered  with,  for, 
whether  he  consented  or  not,  if  the  juror  had 
been  improperly  dealt  with  by  any  one  else, 
either  by  word,  act,  or  gesture.  It  would  be  a 
ground  for  a  reversal,  and  a  juror  in  every 
such  case  would  be  ready  to  absolve  himsell 
Hence  we  believe  it  to  be  the  better  policy, 
independent  of  the  mandates  of  the  statutes, 
to  hold  that  a  juror  In  a  felony  case  cannot 
be  permitted  to  separate  unaccompanied  by 
an  officer.  The  judgment  is  reversed,  and  the 
cause  remanded." 

This  court  has  held  to  this  view  on  nu- 
merous occasions,  ^ee  Gant  v.  State,  55 
Tex.  Or.  B.  284,  Ue  S.  W.  801;  McDougal  v. 
State,  81  Tex.  Or.  B.  179,  194  S.  W.  944, 
L.  B.  A.  1917B,  930. 

Beferrlng  to  the  statutory  provisions  and 
the  construction  thereof  in  the  decisions  men- 
tioned, and  others,  the  state,  through  the 
Assistant  Attorney  General,  says: 

"The  state  Is  of  opinion  that  the  court  com- 
mitted error  In  forcing  defendant  to  proceed  to 
trial,  after  the  jury  had  separated,  as  shown 
in  said  bill,  which  is  such  error  as  to  compd 
the  reversal  of  this  case." 

In  this  view  we  are  constrained  to  concur. 
The  statute  naming  the  conditions  under 
which  the  Jury  may  be  separated  is  manda- 
tory. It  gives  effect  to  sound  public  policy; 
It  Is  designed  to  preserve  purity  of  a  Jury 
trial.  Its  nonobservance  has  been  uniformly 
held  to  lay  upon  this  court  the  imperative 
duty  to  order  a  reversal.  In  doing  so  lo 
the  Instant  case  we  are  but  obeying  the  man- 
date of  the  lawmaking  power,  so  plain  that 
it  requires  no  Interpretation,  and  based  apoa 
reasons  so  clear  that  they  have  not  been  the 
subject  of  controversy.  Hitherto  when  it 
has  been  made  plain  by  the  record  that  the 
statute  has  been  disregarded  and  the  trial 
court,  upon  due  presentation  of  the  matter, 
has  refused  to  grant  a  new  trial,  this  court 
has  amended  the  error  by  ordering  a  reversal 
of  the  judgment,  and  such  la  the  course  we 
must  now  pursue. 

On  Motion  for  Befaearlng. 

HAWKINS,  J.  Appellant  has  filed  a  mo- 
tion for  rehearing  urging  that  we  were  in 
error  In  our  original  opinion  in  holding  that 
the  issue  of  provoking  the  difficulty  was 
raised  by  Jhe  evidence,  and  requesting  a  re- 
view of  that  matter  and  modification  of  the 
opinion. 

We  have  carefully  examined  the  mtlrs 
statement  of  facts  again,  and  after  having 
done  so  are  still  of  the  belief  that  the  evi- 
dence raises  the  issue. 

The  evidence  may  not  be  tha  aame  opos 


Digitized  by 


Google 


WORLET  V.  STATE  SMi 

(3tx  aw.) 
If  BO,  and  tbts  Issue  sbould   there  a  pedeatrian  upon  snch  big^way,  'wUcb 


anotlier  trlaL 

t»«  submitted,  of  course  the  converse  should 
be  sxihmltted  In  order  that  appellant's  rights 
■w^ould  be  fully  protected. 

Sriotlon  for  rehearing  Is  overruled. 


WORLEY  V.  STATE.      (No. 


6290.) 
May  28, 


(Co'urt  of  Criminal  Appeals  of  Texas. 
1921.) 

I.  Assault  and  battery  $=»54— Homlcida  ^=>8 
^Automobile  law  beld  not  to  change  law  of 
homicide,  but  to  add  to  law  of  aggravated 
assault. 

The  purpose  of  Vernon's  Ann.  Pen.  Code 
Strpp.  1918.  art.  1022a,  being  the  Antomobile 
Xjb-w  of  1917,  held  not  to  be  to  change  the  law  of 
Itomidd'e,  but  to  add  a  new  dause  to  the  law  of 
assravated  assault. 

2.  Homicide  «=>  134— Indictment  for  ■egllgent 
homicide  by  use  of  automobile  must  charge  all 
••aeatial  eiemests  of  offense. 

In  charging  negligent  homicide,  tbrongb 
the  driving  of  an  automobile,  the  particular  act 
relied  upon  sbould  be  set  up,  and  it  should  ap- 
pear from  the  indictment  that  all  the  dements 
of  the  olfense  charged  exist,  among  which  is 
that  declared  in  Pen.  Code  1911,  art.  Hid,  r»- 
lating  to  apparent  danger,  and  also  that  de- 
clared in  article  1119,  relating  to  apparent  in- 
tention to  kilL 

2.  Homleide  «=>I34 — Indictment  for  negligent 

homicide  by  use  of  automobile  held  Insuffl- 

eient. 

In  a  prosecution  for  negligent  homidde  by 

ase  of  an  antomobile,  an  indictment  omitting 

the  element  of  apparent   danger  required  by 

Pen.  Code  1911,  art.  1116,  and  being  deficient 

in  describing  the  act  relied  on,  held  insuCBdent. 

Appeal'  from  Young  County  Court;  W.  H. 
Beeves,  Judge. 

J.  A.  Worley  waa  convicted  of  negligent 
homidde,  and  he  appeals.  Reversed,  and 
cause  dismissed. 

Marshall  &  King,  of  Graham,  and  Kay, 
Akin*  Kenley,  of  Wichita  Falls,  for  appel- 
lant. 

R.  H.  Hamilton,  Asst  Atty.  Oen.,  for  the 
State. 

MORROW,  P.  J.  Appellant  was  convioted 
for  the  offense  of  negligent  homicide. 

We  Quote  the  indictment,  omitting  the 
formal  part: 

"One  3.  D.  Worley  did  then  and  there  un- 
lawfully operate  a  motor  vebide,  to  wit,  an 
automobile  upon  a  public  highway  of  the  state 
of  Texas,  to  wit,  a  public  street  of  the  dty  of 
Graham,  Toung  county,  Tex.,  and  did  then  and 
there  while  so  operating  said  motor  vehicle, 
willfully,  and  with  gross  negligence,  collide 
-with  and  injure  another  person,  to  wit,  Baxter 
Harley,  the  said  Baxter  Harley  being  then  and 


said  injuries  did  then  and  there  result  In  the 
death  of  the  said  Baxter  Harley,  against  the 
peace  and  dignity  of  the  state,"  etc 

In  Automobile  Law  of  1917,  |  35  (article 
1022a  of  Vernon's  Ann.  Penal  Code  Supp. 
1918),  we  find  the  following: 

"If  any  driver  or  operator  of  a  motor  vehi- 
de  or  motohsyde  upon  the  public  highways  of 
this  state  shall  willfully  or  with  gross  negli- 
gence, collide  with,  or  cause  injury  to  any 
other  person  upon  such  highway,  he  shall  be 
held  guilty  of  aggravated  assault,  and  shall  be 
punished  accordingly,  unless  such  injuries  re- 
sult in  death,  in  which  event  said  party  so 
offending  shall  be  dealt  with  under  the  gen- 
eral law  of  homidde." 

[1]  It  was  not  the  purpose  or  effect  of  this 
statute  to  change  the  law  of  homicide,  but 
the  object  was  to  add  a  new  clause  to  the 
law  of  aggravated  assault.  The  various  ele- 
ments of  the  law  of  bondcide  are  contained 
in  the  Code: 

Negligent  homidde  is '  "snch  as  happens  in 
the  performance  of  a  lawful  act,"  and  such  as 
"occurs  in  the  performance  of  an  unlawful  act." 
Penal  Code,  art.  1113. 

One  who,  "in  the  performance  of  a  lawful  act, 
shall,  by  negligence  and  carelessness,  cause 
the  death  of  another,  *  *  *  is  guilty  of  neg- 
ligent  homidde  of  the  first  degree."  Penal 
Code,  art  1114. 

"To  constitute  this  offense,  there  must  be  an 
apparent  danger  of  causing-  the  death  of  tlie 
person  killed,  or  some  other."  Penal  Code,  art. 
1116. 

"To  bring  the  offense  within  the  definition  of 
homidde  by  negligence,  either  of  tbe  first  or 
second  degree,  there  must  be  no  apparent  in- 
tention to  ktlL"    Penal  Code,  art.  1119. 

[2]  Doubtless  one,  by  the  use  of  an  auto- 
mobile, might  comnflt  homicide  of  any  de- 
gree, depending  upon  the  facts  in  each  par- 
ticular case.  In  charging  negligent  homi- 
cide the  particular  act  relied  upon  by  the 
state  should  be  set  out,  and  it  should  appear 
froxa  tbe  indictment  that  all  the  elements  of 
the  offense  charged  exist  Amoi)g  these  la 
that  declared  in  article  1116  that — 

"To  constitute  this  offense,  there  must  b«  aa 
apparent  danger  of  causing  Uie  death  of  the 
person  killed,  or  some  other";  and  "to  bring 
the  offense  within  the  definition  of  homidde  by 
negligence,  either  of  the  first  or  second  degree^ 
there  must  be  no  apparent  intention  to  kill." 
Article  1119. 

From  these  we  understand  that  It  la  nec- 
essary that  the  state  allege  and  prove  that 
the  danger  was  apparent  to  the  accused  (Tal- 
bot V.  State,  68  Tex.  O.  R.  324,  125  8.  W. 
906),  and  that  be^  either  in  the  oommissloc 
of  the  unlawful  act  such  as  is  described  in 
tbe  statute  or  Ihrough  negligence,  caused 
the  injury.  Forms  colndding  with  these 
views  have  been  long  In  use.    See  WUlson'a 
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Crim.  Forms,  edition  of  1806,  forms  385  and' 
386. 

[3]  The  Indictment  before  us  omits  entire- 
ly the  statutory  element  of  apparent  danger 
and  is  deflclent  in  describing  the  act  relied 
upon.  Prima  fade  it  is  not  unlawful  to  op- 
erate a  motor  vebicle  upon  a  public  high- 
way. If  In  this  Instance  an  unlawful  opera- 
tion was  intend^,  the  facts  making  tbe  op- 
eration unlawful  should  hare  been  alleged. 
If  it  should  be  Intended  to  charge  that  the 
act  of  operating  tbe  automobile  was  lawful, 
but  performed  in  a  negligent  manner,  cor- 
responding ayerments  should  b«  embraced  in 
the  indictment 

For  tbe  reasons  stated,  the  Judgment  of 
tbe  trial  court  Is  reversed,  and  the  causo 
dismissed. 


FRANKLIN  v.  STATE.    (No.  6294.) 

(Conrt  of  Criminal  Appeals  of  Texa^.    May  25, 
1921.) 

Criminal  law  ®=3l090(l)— In  absence  of  state- 
ment of  facts,  bills  of  exceptions,  or  funda- 
fflsntal  error  apparent,  Judgment  afllrmed. 
A  judgment  of  conviction  must  be  afiSrmed 
where  there  is  no  statement  of  facts  or  bills 
of  exceptions  and  the  proceedings  appear  to  be 
regular,  and  no  fundamental  error  is  apparent 
on  the  face  of  the  record. 

Appeal  from  District  Court,  Jones  County; 
W.  E.  Chapman,  Judge. 

Jessie  Franklin  was  convicted  of  theft,  and 
appeals.     Affirmed. 

R.  H.  Hamilton,  Asst.  Atty.  Oen.,  for  tbe 
State. 

HAWKINS,  J.  C<mvictlon  was  for  the 
theft  of  property  of  the  value  of  more  than 
$50.  Punislunent  was  fixed  at  confinement  for 
four  years  in  the  penitentiary. 

The  record  Is  before  this  court,  without 
any  statement  of  facts  or  bills  of  exception^. 
The  proceedings  appear  to  be  regular,  and  no 
fundamental  error  is  apparent  on  the  face  of 
the  record. 

The  judgment  Is  affirmed. 


CRISP  V.  STATE.    (No.  6234.) 

(Conrt  of  Criminal  Appeals  of  Texas.    May  11, 
1821.    Reheating  Denied  June  8,  1921.) 

i.  Criminal  law  ^s^lOSKD—Bllls  of  excep- 
tion  not  complying  with  rule  may  not  be 
considered. 
BiUs   of   exception  which   do  not  comply 

with  the  rule  may  not  be  considered  by  the 

(3ourt  of  Criminal  Appeals. 


2.  Crimlaal  law  «=>  109 1(4) —Bill  of  exceptions 
to  admission  of  evidonce  held  not  to  comply 
with  mie,  and  Inoomplete. 

In  a  prosecution  for  theft  of  seed  cotton, 
bill  of  exceptions  to  the  admission  of  evidence, 
redting  that  defendant  objected  to  the  answer 
of  a  witness  to  the  question  when  he  liad  bis 
cotton  weighed  how  much  did  he  have,  unless 
be  weighed  the  cotton  himself,  as  it  would  b« 
hearsay,  stating  that  the  objection  was  over- 
ruled by  tbe  court,  and  not  undertaking  to 
show  what  the  answer  of  the  witness  was,  or 
whether  he  ever  answered  the  question  at  all. 
did  not  comply  with  the  rule,  and  it  was  also 
incomplete  in  that  it  did  not  state  the  connec- 
tion in  which  the  question  was  aslced,  nor  tb« 
relevancy  of  it  to  the  Issue  involved  in  the  case. 

On  Motion  for  Rehearing. 

3.  Criminal  law  «=s>l090(8)— Judgment  oannst 
be  overturned  for  admission  of  hearstty  tes> 
timofty  la  absanoe  of  bill  of  oxoeptlons  to  it 

There  being  legal  evidence  adduced  on  trial 
sufficient  to  sustain  the  conviction  appealed 
from,  the  Court  of  Criminal  Appeals  would  not 
be  authorized  to  overturn  the  judgment,  even 
though  it  found  hearsay  testimony  in  the  rec- 
ord, in  the  absence  of  a  bill  of  exceptions  com- 
plaining of  the  court's  ruling  in  admitting  it 

4.  Criminal  law  (3=3l09l(i)— Compliance  with 
statute  relative  to  bills  ot  exoeptlon  neces- 
sary. 

Substantial  compliance  with  Rev.  St  1811, 
art.  20S0,  relative  to  bills  of  exception,  is  nec- 
essary to  enable  the  Court  of  Criminal  Appeali 
to  perform  its  reviewing  function;  the  appel- 
late court  must  in  some  authentic  way  be  ad- 
vised of  the  natnre  of  the  mling,  the  character 
of  the  objection,  the  snbject-matter  to  wiiich 
it  related,  and  the  probable  infinence  upon  tba 
result 

5.  Larceny  <S=»65— Evidenoe  held  suffloient  ts 
sustain  conviction  of  theft  of  seed  cottoa. 

Evidence  held  sufficient  to  sustain  convic- 
tion of  theft  of  more  than  $60  worth  of  seed 
cotton. 

Appeal  from  District  Court,  C!ooke  Connty; 
O.  R.  Pearman,  Judge. 

O.  W.  Crisp  was  convicted  of  the  theft  of 
more  than  $S0  worth  of  seed  cotton,  .and  be 
appeals.     Affirmed. 

See,  also,  220  S.  W.  1104. 

E.  W.  Neagle,  of  Sherman,  for  appellant 
R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  tbe 
State. 

HAWKINS,  J.  Appellant  was  convicted 
for  the  theft  of  more  than  $50  worth  of  seed 
cotton,  and  his  punishment  assessed  at  two 
years  confinement  In  the  penitentiary. 

It  is  not  necessary  to  set  out  the  facts  in 
this  case,  but  they  tdiow  beyond  question  the 
appellant  to  be  guilty  of  the  charge  against 
him;  indeed,  his  own  confession  offered  is 
evidence  admits  the  guilt. 

[1,  2]  Ten  bills  of  exceptions  appear  In  the 
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record,  and  we  regret  to  state  that  no  single 
one  of  them  compiles  with  the  rule,  and  Is 
In  a  condition  where  It  may  be  considered  by 
this  conrt.  Most  of  them  object  to  the  ad- 
mission of  testimony,  and  wholly  fail  to  state 
what  the  answer  of  the  witness  was.  As  an 
illustration,  we  refer  to  bill  No.  4.  The  wit- 
ness, B.  F.  Rawlings,  was  asked,  "When  yon 
had  the  cotton  wdghed  at  Tioga  how  much 
did  you  have?"  The  UU  redtea  that  appel- 
lant objected  to  the  answer  unless  he  weigh- 
ed the  cotton  himself  as  it  would  I>e  hearsay, 
and  states  that  the  objection  was  overruled 
by  the  conrt,  and  nowhere  undertakes  to  show 
in  the  bill  what  die  answer  of  the  witness 
was.  or  whether  he  ever  answered  the  question 
at  all.  The  bill  is  also  incomplete  In  that  it 
does  not  state  the  connection  in  which  the 
question  was  asked,  nor  the  relevancy  of  It 
to  the  Issue  Involved  In  the  case.  This  is  a 
fair  samite  of  all  the  bills,  and  does  not  com- 
ply with  any  of  the  rules  heretofore  laid 
down  by  this  court  In  Branch's  Criminal 
Laws  of  Texas,  i  47,  will  be  found  a  general 
statement  that — 

"A  bill  is  defective  if  it  fails  to  set  out  the 
evidence  admitted,  and  show  that  the  evidence 
was  in  tact  not  only  offered  bat  admitted  in 
evidence  before  the  Jury." 

See  many  cases  collated  under  the  forego- 
ing general  head. 

No  error  appearing  from  the  face  of  the 
record,  the  Judgment  of  the  trial  court  Is 
afi&rmed. 

(te  Motion  for  Rehearing. 

MORROW,  P.  J.  Conceding  that  the  rul- 
ings of  the  trial  conrt  on  the  introduction  of 
evidence  were  not  properly  broui^t  forward 
by  bill  of  exceptions,  appellant  insists  that 
some  of  It  80  grossly  offended  against  the 
mle  excluding  hearsay  that  cognizance  of  it 
shontd  be  taken  In  the  absence  of  bill  .of  ex- 
ceptions. 

[3,  4]  There  being  legal  evidence  adduced 
Upon  the  trial  sufladent  to  sustain  the  con- 
viction, we  would  not  be  authorised  to  over- 
tarn  the  Judgment  even  though  we  found  in 
the  record  hearsay  testimmiy  in  the  absence 
of  a  bill  of  exceptimis  complaining  of  the 
conrf  8  mllBg  in  admitting  It.  In  support  of 
his  view,  appellant  invcAes  tbe  clause  of 
the  Constitution,  which  declares  that  one 
accnsed  of  crime  shall  be  confronted  with 
the  witnesses  against  him.  The  Constitu- 
tioif  confers 'upon  the  Court  of  Criminal  Ap- 
peals appellate  Jurisdiction  of  all  criminal 
cases  "with  such  exceptions  and  under  such 
r^nlatlons  as  may  be  prescribed  by  law." 
One  of  the  regulations  made  by  the  Legisla- 
ture pursuant  to  this  constitutional  provision 
Is  that  which  declares  that — 

"The  defendant,  by  himself  or  counsel,  may 
tender  his  UU  ot  exceptions  to  any  dedsioiK 
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opinion,  order  or  charge  of  the  court  or  other 
proceedings  in  the  case."  Code  of  Orim.  Pro- 
cedure, art.  744. 

In  preparing  a  bill  of  exceptions,  no  form 
shall  be  required,  but  the  objection  to  the 
ruling  or  action  of  the  court  shall  be  stated 
with  such  circumstances,  or  so  much  of  the 
evidence  as  may  be  necessary  to  explain  it, 
and  no  niore,  and  the  whole  as  briefly  as 
possible.  Revised  Statutes,  art  2059.  A 
substantial  compliance  with  this  apparently 
simple  provision  of  the  statute  seems  obvious- 
ly necessary  to  enable  the  appellate  court  to 
perform  its  function.  The  appellate  court, 
called  upon  to  review  the  action  of  the  trial 
court  must  in  some  authentic  way,  be  ad- 
vised of  the  nature  of  the  ruling,  the  char- 
acter of  the  objection,  the  subject-matter  to 
which  It  relates,  and  the  probable  influence 
upon  the  residt  Bills  of  exceptions  are 
designed  to  effect  tUs  pnriKMge. 

[S]  The  evidence  upon  whidi  appellant's 
conviction  rests  is  not  hearsay.  The  owner 
of  the  cotton  testified  that  he  weighed  and 
placed  In  bis  wagon  a  certain  number  of 
pounds.  He  was  not  certain  of  the  accuracy 
of  Us  scale.  A  part  of  the  cotton  was  stolen, 
and  he  weighed  the  remainder  at  the  gin, 
and  found  a  discrepancy  of  577  pounds. 
We  -do  not  gather  from  his  testimony  that  he 
learned  the  gin  .weight  from  a.  ticket  but 
that  he  weighed  it  and  that  the  ginner 
placed  the  weight  on  the  ticket  which  the 
witness  had  lost.  The  confession  of  appellant 
and  his  confederate  and  their  testimony  dis- 
close that  they  took  from  the  wagon  of  the 
owner  six  sacks  of  cotton  and  sold  them  to 
the  ginner,  who  testified  to  thdr  purchase, 
nnd  he  said  that  the  cotton  purchased  from 
the  appellant  and  his  coprincipal  amounted 
to  680  pounds. 

The  only  controvM«y  developed  was  wheth- 
er the  cotton  which  was  stolen  from  the  in- 
jured party  named  in  the  indictment  was 
over  the  value  of  $50.  The  ginner  paid  $74 
for  that  which  he  bought.  It  is  claimed  by 
appellant  and  his  confederate  that  there  were 
nine  sacks,  three  of  them  having  been  stolen 
from  another  place.  The  value  of  the  cotton 
was  more  than  10  cents  per  pound.  Assuming 
that  the  appellant  stole  but  six  sacks  fraa 
the  wagon  of  the  injured  party,  and  that 
those  elsewhere  were  of  equal  weight  the 
fact  that  that  covered  by  this  prosecution, 
was  not  worth  more  than  $50  is  not  ooadu- 
sive.  Aside  from  this  view  the  drcnmstences 
were  such  as  to  raise  an  Issue  of  fact  as  to 
whether  the  amount  of  cotton  which  the  ap- 
pellant had  stolen  from  the  owner  named  in 
the  indictment  exceeded  in  value  the  sum  of 
$50.  The  solution  of  this  issue  against  the 
appellant  In  view  of  the  record,  we  are  not 
warranted  in  overturning. 

The  motion  is  overruled. 
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DODARO  V.  8TATE.    (No.  6282.) 

(Court  «t  Orimiiial  Appeals  of  Texai.    Maj  25, 
1920.) 

(.  iBilletment  and  Information  9=3l37(t)— in- 
formation not  subject  to  qoaaiial  beeause  mi«- 
ilMlgnatlng  court 

Information  for  unlawfully  carrying  a  pistol 
presented  in  tie  "county  court  at  law  of  Wich- 
ita county"  was  not  subject  to  quashal  on  the 
pound  the  court  was  designated  by  act  of  the 
Legislatare  ••  the  "coart  of  Widiita  county  at 
Jaw." 

2.  Weapons  ®=3l7(6)— Court  did  not  err  In 
refusing  to  Instruct  where  issne  not  raised. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  the  trial  court  did  not  err  in  refusing  to 
instruct  that  defendant  could  not  be  guilty  if 
he  carried  the  pistol  from  his  home  to  his  place 
of  business,  etc.,  when  it  was  not  carried  habit- 
ually between  such  places,  where  the  issue  was 
not  raised  as  presented  id  the  requested  charge. 

3.  Criminal  law  «=3829( 1 4) —  Instruction  In 
prosecution  for  carrying  pistol  oovered  prop- 
er portion  of  requested  charge. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  where  the  court  directed  the  jury  not 
to  consider  the  testimony  of  the  state's  wit- 
nesses as  to  what  they  thought  with  reference 
to  the  intentions  of  defendant  on  occasions 
when  he  placed  the  pistol  against  the  side  or 
breast  of  a  witneta,  this  sufficiently  covered 
the  proper  portion  of  defendant's  requested 
charge  that  the  jury  should  not  regard  testi- 
mony of  state's  witnesses  that  defendant  placed 
the  pistol  against  the  aide  or  breast  of  one  of 
them,  and  what  be  said  in  that  connection,  or 
regard  the  testimony  of  the  witnesses  as  to 
what  they  thought  of  his  intentions. 

4.  Weapons  «=»I7(3)  —  Evidence  defendant 
placed  pistol  against  side  of  wltnesa,  and  what 
he  said,  admissible. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  evidence  that  defendant  placed  the  pistol 
against  the  side  or  breast  of  one  of  the  state's 
witnesses,  and  what  he  said  in  such  connec- 
tion, was  admissible. 

Appeal  from  Wichita  County  Court;  Guy 
Rogers,  Judge. 

Pete  Dodaro  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Mathls  &  Caldwell,  of  Wichita  EaUs,  for 
appellant. 


R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  tlie 

State. 

HAWKINS,  J.  Conviction  was  for  un- 
lawfully carrying  a  pistol.  Punishment  was 
assessed  at  a  fine  of  $100. 

[1]  The  record  shows  the  information  in 
the  case  to  have  been  presented  in  the  connty 
court  at  law  .of  Wichita  county.  Appellant 
filed  a  motion  to  quash  because  there  is  no 
such  court  as  designated  in  Wichita  county, 
but  that  the  court  was  designated  by  the  act 
of  the  Legislature  as  the  court  of  Wichita 
county  at  law.  The  question  raised  has  been 
decided  against  appellant  in  the  case  of  Pels 
V.  State,  230  S.  W.  154,  decided  April  13,  1921, 
and  not  yet  [offldally]  reported. 

[2]  Appellant  requested  the  court  to  In- 
struct the  Jury  that  appellant  would  not  be 
guilty  If  he  carried  the  pistol  from  Ms  home 
to  his  place  of  business,  or  from  his  plaoe 
of  business  to  his  home,  when  same  was  not 
carried  habitually  between  said  places.  The 
charge  in  question  would  have  been  a  perti- 
nent one  under  a  correct  state  of  facts,  but 
an  examination  of  the  statement  of  facts  in 
this  case  leads  us  to  the  conclusion  that  the 
Issue  was  not  raised  as  presented  In  the  re- 
quested charge,  and  therefore  the  court  was 
not  in  error  In  refusing  to  give  the  same. 

[S,  4]  Another  charge  requested  by  the  appel- 
lant was  to  the  effect  that  the  Jury  be  instruc- 
ted not  to  regard  the  testimony  of  the  state's 
witnesses  that  defendant  placed  a  pistol 
against  the  side  or  breast  of  one  of  the  wit- 
nesses, and  what  he  said  in  that  connectioo, 
and  also  to  exdnde  from  their  consideration 
the  testimony  of  the  witnesses  as  to  what 
they  thought  the  Intentions  of  appellant  were 
at  that  ttane.  We  find  in  the  court's  main 
charge  an  Instruction  directing  the  Jury  not 
to  consider  the  testimony  of  the  state's  wit- 
nesses as  to  -what  they  thought  with  refer- 
ence to  the  intentions  of  defendant  on  the 
occasion  in  question.  This  sufficiently  cov- 
ered that  portion  of  the  requested  charge 
which,  it  was  proper  for  the  court  to  give, 
and  It  was  not  error  to  decline  to  give  that 
portion  which  sediB  to  have  the  Jury  disre- 
gard the  actions  of  the  defendant  with  the 
pistol,  and  what  he  said  at  the  time. 

It  is  not  necessary  to  state  the  evidence  In 
the  case  at  length,  but  It  was  sufficient  to 
sustain  the  conviction,  and,  finding  no  «<- 
rora  In  the  record,  the  Judgment  Is  affirmed. 
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Mf  ITT  V.  STATE.     (No.  6204.) 


<  Court  «f  Grimbua  Appeal!  of  Tezu.    May  2S, 

'      WZL) 

>Veapons  <9=>I7(5)— Wbethar  defendant  was  a 
traveler  at  time  of  earrylng  a  pistol  held  for 
the  Jury. 

In  prosecntioii  for  anlawfnllj  carrying  a  pis- 
tol, defended  on  the  ground  that  defendant  was 
a  traveler  at  the  time  of  his  arrest,  and  as  snch 
entitled  to  carry  a  pistol,  the  question  of  wheth- 
er defendant's  journey  had  ceased,  or  had  been 
deflected  from,  at  the  time  of  his  arrest,  AeZd 
for  the  jury. 


Appeal  from  District  Ooort,  Marion  Conn- 
ty;    J.  A.  Ward,  Judge. 

A.  "W.  Witt  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Reversed 
and  remanded. 

P.  G.  Henderson  and  J.  H.  Benefield,  both 
of  Jefferson,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Oen.,  tor  the 
State. 

MORROW,  P.  J.    Conviction  Is  for  unlaw- 
fully carrying  a  pistol.    The  aimellant  was 
found  with  a  pistol  on  his  person  i.i  the  city 
of   Jefferson.     He  had   traveled  thereto  in 
an  automobile  from  a  town  in  another  coun- 
ty, aome  60  miles  distant,  for  the  purpose  of 
assembling  and  transporting  some  men  to  his 
place  of  residence  to  work  on  a  road  which 
was  under  construction.    He  was  employed 
by  a  man  by  the  name  of  Wilson,  who  re- 
ferred  him  to  another  In  Jefferson   by  the 
name  of  Avlnger,  whom  Wilson  had  also  em- 
ployed.    He  reached  J^erson  about  7  or  8 
o'clock   In   the  evening.     Wilson   had   sent 
Avlnger  a  telegram  advising  him  to  be  ready 
to    accompany    the   appellant    with    certain 
others  to  work  on  the  ro^d.    A]K>eUant  said 
that  after  readilng  Jefferson  he  went  Into 
a  restaurant  for  something  to  eat;    that  he 
therein  made  Inquiry  for  Avlnger;  that  from 
there  be  went  to  a  restaurant.  In  care  of 
which  the  telegram  to  Avluger  was  directed, 
and  there  made  inquiry  for  Avlnger.    Falling 
to  find  him,  he  walked  on  the  street  to  make 
Inquiry  for  him.    The  time  thus  consumed, 
according  to  his  testimony,   was   about  15 
minutes,  when  he  was  arrested. 

The  state's  theory  and  testimony  la  that 
appellant  bad  been  in  town  for  a  longer  time 
than  that,  and  that  he  was  under  the  Influ- 
ence of  Intoxicating  liquor.  The  court,  in 
Its  charge  In  connection  with  the  law  with 
reference  to  travelers,  nsed  the  following 
language : 

*****  When  B  traveler  reaches  his  point 
of  destination,  he  cannot  go  about  over  town 
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with  his  pistol  on  his  person,  either  for  busi- 
ness or  pleasure,  but  must  take  it  to  a  place 
of  deposit,  and  there  leave  it  until  he  is  ready 
to  resume  his  Journey;  and  where  a  traveler, 
upon  reaching  a  town,  takes  his  pistol  on  bis 
person  and  travels  around  over  town  for  bust' 
ness  or  pleasure,  he  then  becomes  a  violator 
of  the  law,  as  though  he  were  not  a  traveler." 
"If  you  believe  from  the  evidence  that  the 
defendant  was  a  traveler,  then  you  will  find 
him  not  guilty,  nnless  you  further  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that  after 
the  defendant  reached  the  town  of  Jefferson 
that  he  went  about  the  town  with  his  pistol  on 
his  person,  in  which  event  you  will  find  him 
guilty." 

"A  traveler  is  a  person  who  is  making  a 
journey  to  a  distant  point  from  his  place  of  res- 
idence, or  place  of  starting;  but  upon  reaching 
his  destination  he  then  ceases  to  be  a  traveler, 
while  staying  at  his.  journey's  end,  until  he  is 
ready  to  resume  bis  journey  or  return." 


Appellant's  theory  is  that  this  charge  was 
erroneous  and  upon  the  weight  of  the  evi- 
dence, in  that  the  Jury  should  have  been 
made  to  know  that  the  appellant  would  have 
a  right  to  stop  bis  car  in  Jefferson,  go  to  a 
restaurant  for  his  supper,  and  to  carry  his 
pistol  while  he  was  on  bis  journey,  and  that 
If,  when  found  in  possession  of  bis  pistol,  his 
journey  bad  not  ended,  a  conviction  should 
not  result. 

We  are  of  the  opinion  that  the  charge  was 
overrestrlctlve  of  appellant's  right  to  have 
the  Jury  determine,  under  all  the  facts  be- 
fore it,  whether  his  journey  had  ceased  or 
been  deflected  from,  in  the  sense  that  it 
would  deprive  him  of  the  benefit  of  the  law 
exempting  a  traveler  from  the  prohibition  of 
the  statute.  Irvin  v.  State,  61  Tex.  Cr.  B.  63, 
100  S.  W.  7TO;  Mays  v.  State,  61  Tex.  Cr.  R. 
32,  101  S.  W.  233;  Price  v.  State^  34  Tex.  Cr, 
K.  102,  29  S.  W.  473;  Brent  v.  State,  57  Tex. 
Cr.  R.  411,  123  S.  W.  593;  Qulnn  v.  State.  50 
Tex.  Cr.  R.  200,  9«  S.  W.  33;  Waterhonse  v. 
State,  62  Tex.  Cr.  R4  651,  138  S.  W.  886; 
Waterhouse  v.  State,  57  Tex.  Cr.  R.  690,  124 
S.  W.  633;  Goodwin  v.  State,  65  Tex.  Or.  R. 
179.  116  S.  W.  1184,  131  Am.  St.  Rep.  811; 
Fields  V,  State,  46  Tex.  Cr.  R.  563,  78  S.  W. 
032 ;  Morris  v.  State,  73  Tex.  Cr.  R.  67,  163 
S.  W.  700;  Waterhouse  v.  State,  62  Tfex.  Cr. 
R.  651,  138  S.  W.  386;  Ward  v.  State,  67 
Tex.  Cr.  R.  604,  136  S.  W.  49.  Without  qaot- 
ing  from  tbenf,  the  principle  announced  in 
the  authorities  cited  is  that  a  traveler,  by 
the  cessation  of  the  Journey  od  some  legitt 
mate  business  incddental  thereto,  is  not.'  as  a 
matter  of  law.  a  deflection  or  departure 
therefrom.  Branch's  Ann.  Penal  Code,  p, 
569. 

For  the  reason  stated,  the  Judgment  of  the 
trial  coart  is  reversed,  and  the  cause  remand- 
ed. 
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RAY  V.  STATE.    (No.  6293.) 

(Court  of  Oriminal  Appeals   of  Texas. 
May  25,  1821.) 

Criminal  law  «=>(  109(3)— Appeal  dlcmlssed  In 
absence  of  compliance  with  law. 
Where  a  trauBcript  is  not  certified  to  by  the 
derk  and  the  bills  of  exceptions  are  not  ap- 
proved by  tile  judge,  and  the  statement  of  facts 
Is  neither  signed  by  the  attorneys  nor  the  judge, 
an  appeal  must  be  dismissed  without  passing 
upon  the  merits,  nnder  Code  Cr.  Proc.  1811, 
art.  929;  Rev.  St  1911,  art  2114. 

Appeal  from  District  Court,  Wichita 
Ctounty;  H.  F.  Weldon,  Judge. 

Floyd  Ray  was  conylcted  of  rape,  and  ap- 
peals.    Appeal  dismissed. 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  tbe 
State. 

HAWKINS,  J.  Appellant  was  convicted 
for  the  ofTense  of  rape,  and  his  punishment 
assessed  at  death. 

The  record  reaches  this  court  In  a  most  pe- 
culiar condition.  The  transcript  is  not  certi- 
fied to  by  the  clerk;  the  only  two  bUls  of 
exceptions  shown  In  the  record  are  not  ap- 
proved by  tbe  judge,  and  the  statement  of 
facts  is  neither  signed  by  the  attorneys  nor 
the  Judge. 

While  It  is  unsatisfactory  to  the  court  to 
disiK>se  of  a  case  of  this  magnitude  without 
an  opportunity  of  passing  upon  the  merits  of 
the  case,  yet  there  is  nothing  to  be  done  In 
this  case  except  order  a  dismissal  of  the  ap- 
peal for  a  failure  to  comply  with  the  law; 
and  It  is  so  ordered.  Article  829,  C.  C  P., 
1811;  article  2114,  R.  S.  1911. 


Ex  parte  GATES.     (No.  6334.)  v 

(Court  of  Criminal  Appeals  of  Texaa.    May  IS, 

1921.     Rehearing  Granted  June 

9,  1921.) 

1.  Habeas  corpus  ®=>II3(9T— Court  without 
Jnrisdiotion  where  no  notice  of  appeal  In 
transcript. 

Where  the  transcript  in  a  habeas  corpus 
proceeding  showed  the  application  for  the 
writ  the  answer  of  the  officers  and  tbe  order 
denying  bail,  but  no  notice  «f  appeal,  the 
court  had  no  jurisdiction. 

On  Motion  for  Rehearing. 

2.  Habeas  corpus  9=>I07--Wliere  Jury  fixed 
punlshMent  of  applicant  at  less  than  capital, 
court  erred  In  denying  bail. 

Where  the  verdict  of  the  jury  upon  the 
former  trial  fixed  the  applicant's  punishment 
at  less  than  capital  and  testimony  tending  to 
show  a  conspiracy  between  the  applicant  and 


deceased's  wife  to  kill  deceased  was  errone- 
ously admitted,  the  court  cannot  say  that  the 
jury  upon  another  trial  would  be  likely  to  inflict 
the  death  penalty,  and  the  applicant  should  be 
admitted  to  bail. 

Appeal  from  District  Court;  Crosby  CJoun- 
ty;  W.  R.  Spencer,  Judge. 

Application  for  writ  of  habeas  corpus  by 
Sam  Cates  against  the  State.  From  an  or- 
der remanding  relator  to  the  Sheriff  without 
ball,  relator  appeals.  Reversed,  and  relator 
admitted  to  ball. 

See,  also,  227  S.  W.  8S3. 

Lloyd  A.  Wicks,  of  RaUs,  and  W.  H.  Bled- 
soe, of  Lubbock,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKIXa,  J.  The  relator  filed  an  appli- 
cation for  a  writ  of  habeas  corpus  before 
Hon.  Judge  W.  R,  Spencer,  Judge  of  the  Sev- 
enty-Second judicial  district  of  Texas  on 
March  10,  1921.  On  April  28,  upon  a  hear- 
ing under  such  application,  relator  was  re- 
manded to  the  custody  of  the  sheriff  without 
bond. 

[1]  The  record  is  before  us  In  sndi  a  con- 
dition that  we  are  unable  to  consider  It  The 
transcript  shows  only  the  application  for 
the  writ,  the  answer  of  the  officers,  and  the 
wder  denying  bail.  It  nowhere  shows  notice 
of  appeal,  and  there  is  nothing  in  the  record 
advising  this  court  In  any  way  tliat  tbe  or- 
der of  the  district  judge  remanding  appli- 
cant without  bail  was  unsatisfactory  to  him. 
This  is  not  an  original  writ  of  habeas  corpus 
presented  to  this  court,  and  if  it  can  be  en- 
tertained It  must  be  upon  appeal  from  a 
hearing  before  the  district  judge,  and  in  the 
absence  of  notice  of  appeal  this  court  has 
no  Jurisdiction. 

The  api>eal  is  therefore  ordered  dismissed. 
Ex  parte  C.  P.  Shearman  et  al.,  230  &  W. 
681,  decided  May  11,  1921. 

On  Motion  for  Rehearing. 

This  is  an  appeal  from  an  order  of  tbe  dis- 
trict judge  remanding  relator  to  tbe  sheriff 
without  ball.  At  a  previous  day  of  tbe  term 
the  appeal  was  dismissed  because  the  record 
disclosed  no  notice  of  appeal  from  the  order 
of  the  district  Judge. 

Upon  motion  for  rehearing  we  find  attach- 
ed a  certificate  of  the  district  judge  to  the  ef- 
fect that  notice  of  appeal  .was  given.  There- 
fore the  motion  for  rehearing  is  granted,  and 
the  matter  will  now  be  determined  upon  Its 
merits. 

[2]  The  facta  in  the  case  will  not  be  set 
out  in  detail.  The  main  case  has  been  be- 
fore this  court  heretofore,  and  the  opiniuo 
will  be  found  reported  in  227  S.  W.  953.  Aft- 
er the  mandate  in  that  case  was  Issued,  tbe 
present  habeas  corpus  proceedings  were  be- 
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pun.  SuflBcient  facts  are  detailed  in  the  opin- 
ion referred  to  for  the  purposes  of  this  ap- 
plication for  ball;  and  having  In  mind  the 
verdict  of  the  jury  upon  the  former  trial  of 
the  case,  which  fixed  the  pnnlEbment  at  less 
than  capital,  and  the  fact  that  certain  testi- 
mony admitted  ux>on  that  trial  was  held  to 
have  been  erroneously  admitted,  and  all  of 
the  ottier  facta  In  the  case  being  tak«i  into 
consideration,  we  have  reached  the  conclusion 
that  It  la  a  case  where  we  would  not  be  au- 
thorized In  saying  that  the  Jury,  upon  anoth- 
er trial  to  the  discharge  of  their  duty,  would 
be  likely  to  Inflict  a  death  penalty. 

Therefore  the  judgment  of  the  trial  court 
will  be  reversed,  and  the  relator  admitted  to 
baU  in  the  sum  of  $15,00a 


FLEISCHMAN   V.  STATE.      (No.   6230.) 

(Court  of  CSriminal  Appeals  of  Texas.    May  4, 

1921.     State's  Kehearing   Denied 

June  8,  1921.) 

Larceny  «=37— Defendant  not  gnllty  If  he  took 
timber  from  barn  of  which  ho  had  control; 
"owBor." 

If  defendant,  at  the  time  of  the  commiBsion 
of  bis  daimed  offense  of  stealing  timber,  tak- 
en from  a  bam  leased  to  him,  bad  the  care,  con- 
trol, and  management  of  the  barn  from  which 
the  timbers  were  charged  to  have  been  taken, 
conviction  conid  not  result;  defendant,  the  les- 
see of  the  barn,  in  possession,  being  the  owner 
within  the  meaning  of  Pen.  Code  1911,  art  1329, 
defining  theft. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Owner.] 

Appeal  from  Smith  County  Court;  D.  R. 
Pendleton,  Judge. 

M.  Flelscbman  was  convicted  of  larceny, 
and  be  appeals.  Judgment  reversed,  and 
cause  remanded. 

Bnlloch,  Ramey  ft  Storey,  of  Tyler,  (or 
appellant. 

R.  H.  Hamilton,  Asst, 
State. 


MORROW,  P.  J.  The  appellant  leased 
from  Oreenberg  a  40-acre  tract  of  land  with 
Improvements.  The  lease  was  in  writing,  and 
by  Its  terms  the  appellant  acquired  the 
right  to  use  and  occupy  the  premises  during 
the  year  1920- 

The  state's  theory  and  testimony  is  to  the 
effect  that  the  appellant  disconnected  from 
tlie  bam  on  the  premises  "five  Joists  timbers 
of  the  value  of  50  cents  each,  and  three  box- 
ing planks  of  the  value  of  50  cents  each," 
and  that  he  appropriated  them  to  hla  own 
nse. 

The  appellant's  theory  and  testimony  is 


that  be  purchased  from  Oreenberg  an  old 
bam,  which  was  also  on  the  premises,  and 
that  the  lumber,  which  Is  the  subject  of  the 
controversy,  is  a  part  of  the  old  bam.  It 
was  conceded  by  the  prosecuting  witness  that 
the  old  bam  bad  been  sold  to  the  appellant 
Appellant  was  living  upon  the  premises ;  and 
there  were  no  reservations  In  favor  of  the 
prosecuting  witness  contained  in  the  lease. 
It  was  Btlpnlated  that  appellant,  at  his  own 
expense,  should  keep  In  good  repair  the  build- 
ings and  bams  upon  the  premises.  The  own- 
ership was  laid  in  Oreenberg. 

The  appellant  requested,  and  tbe  court  re- 
fused, an  instruction  to  the  effect  that  if  tbe 
appellant,  at  tbe  time  of  tbe  commission  of 
tbe  alleged  offense,  bad  tbe  care,  control, 
and  management  of  tbe  bam  from  which  tbe 
timbers  were  charged  to  have  been  taken,  a 
conviction  could  not  result.  7%e  state  con- 
cedes that  a  reversal  should  result  from  tbe 
refusal  of  this  instruction.  Tbe  Instruction 
embodies  a  correct  l^al  proposition,  and 
should  have  been  given,  bad  it  been  called 
for  by  tbe  fact  Frazler  v.  State,  18  Tex. 
App.  434.  In  tbe  case  before  us,  tbe  prop- 
erty was  under  tbe  care,  control,  and  manage- 
ment of  the  appellant  This  was  not  disput- 
ed. He  had  leased  it  for  a  year;  be  was  in 
possession  of  it  entitled  to  tbe  nse  of  It  was 
paying  rent  for  it  and  bad  obligated  himself 
to  keep  the  buildings  in  repair.  He  was  tbe 
owner  within  tbe  meaning  of  the  statute.  Ar- 
ticle 1335,  prescribing  tbe  drcnmstances  un- 
der which  one  may  be  convicted  of  theft  by 
taking  his  own  property,  does  not  embrace 
tbe  prosecution  like  tbe  present  one.  As  re- 
lated to  crimtoal  prosecution,  tbe  facts  ap- 
pear to  be  novel.  If  a  prosecution  can  be 
predicated  upon  tiiem,  it  would  seem  to  come 
under  article  1348  of  tbe  Code,  defining  theft 
by  bailee.  See  Branch's  Ann.  Tex.  Penal 
Code,  {  2622;  Lee  v.  State,  81  Tex,  Or.  R. 
129, 193  S.  W.  313. 

Tbe  premises  were  Irased  or  hired  to  tbe 
appellant  From  the  standpoint  of  the  state, 
tbe  pieces  of  timbers  described  In  the  Indict- 
ment were  a  part  of  the  barn,  that  is,  a  part 
Atty.  Oen.,  for  the  \  of  the  realty,  and  were  detached  by  the  ap- 
pellant, thereby  becoming  personal  property. 
(Conceding  this,  tbe  property  was  still  under 
tbe  care,  control,  and  management  of  the  ap- 
pellant. Hla  possession  was  exclusive.  If 
he  made  use  of  his  possession  to  convert  the 
property,  as  contended  by  the  state,'  hla  of- 
fense, if  any,  would  seem  to  come  under  tbe 
statute,  which  provides  that: 


"Any  person  having  possession  of  personal 
property  of  another  by  virtue  of  a  contract  of 
hiring  or  borrowing,  or  other  bailment  who 
shall,  without  the  consent  of  tbe  owner,  fraud- 
olentiy  convert  such  property  to  bis  own  use 
with  intent  to  deprive  tbe  owner  of  the  value 
of  the  same,  shall  be  guilty  of  theft"  Article 
1348,  Penal  C!ode. 
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We,  In  the  case  of  Lee  v.  State,  sapra,  dted 
authorities  and  discnssed  in  some  detail  the 
term  "bailee."  As  the  term  Is  applied  to 
personal  and  not  to  real  property,  we  are  not 
certain  that,  under  the  facts  in  the  present 
case,  a  criminal  offense  was  committed,  oon- 
oedlnK  the  testimony  of  the  state  to  be  true. 
The  owner  had  protected  himself  against  any 
depredations  by  taking  the  written  obligation 
of  the  appellant  to  make  repairs,  and  this 
obligatl(»i  was  a  protection  against  losses  by 
reason  of  detaching  the  planks  from  the  bam. 
Appellant  was  under  omtract  to  replace  them. 

'  We  are  clear,  however.  In  the  opinion  that 
the  appellant  is  not  guilty  of  the  offense 
charged  in  the  indictment,  which  is  ordi- 
nary theft,  that  is,  he  la  not  guilty  under 
article  1329  of  the  Code,  In  which  theft  Is 
thus  defined: 

"  Theft'  is  the  fraudulent  taking  of  corporeal 
personal  property  belon^ng  to  another  from 
hia  possession,  or  from  the  possession  of  soma 
other  person  holding  the  same  for  him,  with- 
out his  consent,  with  intent  to  deprive  the  own- 
er of  the  valoe  of  the  same,  and  to  appropriate 
it  to  the  use  or  benefit  of  the  person  taking." 

From  what  we  have  said.  It  follows  that  the 
judgment  should  be  reversed,  and  the  cause 
remanded;  and  It  is  so  ordered. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  A  motion  for  rehearing 
has  been  filed  on  behalf  of  the  state  by  the 
honorable  Brady  P.  Gentry,  county  attorney 
of  Smith  county.  In  connection  with  the 
motion  be  presents  an  able  and  ingenious  ar- 
gument, urging  that  we  were  in  error  In  hold- 
ing that  appellant  was  not  guilty  of  theft 
under  article  1329,  P.  C.  He  InsisU  that  ap- 
pellant lawfully  obtained  care,  control,  and 
management  of  the  bam,  but  that  be  did  not 
obtain  lawfully  the  actual  care,  control,  and 
management  of  the  severed  parts;  that  the 
legal  care,  control,  management,  and  pos- 
session of  the  property  ceased  by  his  wrong- 
ful act,  and  that  after  the  severance,  by 
reason  of  the  wrongful  act  In  accomplish- 
ing It,  the  legal  care,  control,  and  manage- 
ment reverted  to  Greenberg. 

We  cannot  agree  with  the  contention  urged, 
for  It  seems  to  us  to  confuse  the  ideas  of 
legal  ownership  and  possession.  The  owner- 
ship of  the  property  never  passed  out  of 
Greenberg.  Under  the  lease  contract  with 
appellant  the  possession  of  the  property 
passed  to  him,  but  the  legal  title  to  the 
pK^erty,  that  is,  the  real  ownership,  re- 
mained In  Greenberg.  The  title  to  the  severed 
parts  of  the  barn  was  In  him  as  completely 
after  the  severance  as  before.  But  the  gist 
of  the  contention  in  the  motion  Is  that,  when 
appellant  by  an  act  unauthorized  by  his  lease 
contract,  severed  the  timber  from  the  hem, 
this  act  in  itself  revived  the  possession  of 
Greenberg.  We  cannot  accede  to  this  prop- 
osition.   That  a  party  may  sever  from  the 


realty  and  thereby  reduce  It  to  peracnuilty 
and  become  guilty  of  theft  is  not  an  open 
question  La  this  state.  Ex  parte  Wlllke,  34 
Tex.  155;  Harberger  v.  State,  4  Tex.  App. 
26,  30  Am.  Rep.  167;  Alvia  v.  Stote,  42  Tex. 
Cr.  R.  424,  60  S.  W.  S61;  Heerschat  v.  State, 
57  S.  W.  956;  FarrU  v.  State,  68  S.  W.  140. 

The  novelty  of  the  case  is  presented  In  the 
question  of  alleging  and  proving  possession 
as  required  under  our  theft  statute.    Wbetb- 
er  possession  was  rlj^tfnl  or  even   lawful 
does  not  always  control.    It  haa  been   tield 
that  where  property  is  stolen  from  one  who 
had  himself  acquired  it  by  theft,  ovmership 
and  possession  may 'be  alleged  in  tbe  first 
tbltt.    Looney  v.  State,  80  Tex.  Gr.  ft.  S17, 
1S9  S.  W.  954.     The  question  here,  to  our 
minds.  Is  not  the  question  of  legal  ownership, 
but  the  question  of  possession.    When  Green- 
berg put  appellant  in  possession  of  the  bam' 
and  other  property  on  the  leased  premises  he 
parted   with    that   character   of  poBEession 
which  would  permit  an  allegation  of  posses- 
sion In  him  on  a  charge  of  theft  of  any  of 
the  property.    If  a  third  party  had  severed 
the  timbers  from  the  bam,  and  been,  prose- 
cuted for  theft,  it  would  have  been  necessary 
to  allege  possession  in  tbe  appellant.     There 
is  no  question  In  our  minds  about  the  correct- 
ness of  this  proposition.   The  appellant,  being 
in  posseBsion  of  the  bam  under  his  lease  con- 
tract, was  by  virtue  of  the  same  lease  con- 
tract in  possession  of  the  severed  parts  of  the 
bam,   although   his  act  in  committing   the 
severance  may  have  be«i  unauthorized ;    and  • 
so  we  have  a  case  in  which  it  would  be  neces- 
sary to  charge  him  with  theft  from  his  own 
possession,  and,  as  we  said  in  the  original 
opinion,  it  is  not  that  character  of  case  com- 
ing within  the  rule  as  to  theft  of  one's  own 
property. 

The  motion  for  rehearing  calls  our  atten- 
tion to  the  fact  that  we  were  in  error  in  our 
original  opinion,  wber^n  we  stated: 

"The  owner  had  protected  himself  against  any 
depredations  by  taking  the  written  obligation  Mt 
the  appellant  to  make  repairs." 

An  examination  of  tbe  lease  contract  as  It 
appears  in  the  record  shows  that  we  were 
In  error  in  such  statement,  and  that  portion 
of  our  original  opinion  will  be  corrected. 
However,  thla  inadvertent,  erroneous  state- 
ment does  not  change  tbe  legal  announce- 
ments in  the  opinion. 

We  are  very  clear  in  our  minds  that  the 
former  opinion  makes  the  proper  dlBposltion 
of  this  case  in  holding  that  the  prosecution 
could  not  proceed  against  appellant  under 
a  charge  of  theft  in  the  ordinary  form.  In 
the  motion  for  rehearing  the  county  attorney 
requests  that  in  the  event  we  should  adhere 
to  our  former  holding,  we  announce  positivelr 
and  pointedly  whether  the  offense  would  be 
theft  by  conversion  or  no  offense  at  alL  Ear- 
ing made,  as  we  believe,  the  proper  disposi- 
tion of  the  case,  any  announcement  along  the 
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Ine  suggested  would  be  dicta,  and  it  has  al- 
vays   been  tbe  policy  of  this  court,  to  avoid 
:lia.t   'v^lierever  possible  In  reviewing  a  case. 
■Jt>otx  Investigation  of  the  motion  for  rehear- 
Lixg    tlie   -w^riter  has  become  very  much  inter- 
ested  in    the  question  presented.     While  the 
amotint  Involved  in  this  prosecution  Is  small, 
yet  a  positive  announcement  of  the  law  con- 
trolling    would   be   one   far-reaching   in   its 
cliaracter.     We  regret   that   no   authorities 
have  been  cited  for  our  help,  and  we  do  not 
feel,  nnder  the  circumstances,  that  we  should 
make  a  more  decisive  announcement  as  to  our 
ImpressioBs  as  t^  the  character  of  the  offense. 
If  any,  tban  is  contained  In  our  original  opin- 
ion.     The  close  of  onr  term  is  approaching, 
and    many  cases  are  pending  where  parties 
are  conflned  in  jails  of  the  state.    The  press 
of  business  in  an  endeavor  to  dispose  of  those 
caaes   before  adjournment  baa  precluded  us 
from  making  as  thorough  an  investigation  as 
we  wonld  desire  to  make  into  the  legal  prop- 
osition involved. 

Tbe  motion  for  rehearing  will  be  overmled. 


BYRD  V.  STATE.     (No.  6191.) 

(Court  of  Criminal  Appeals  of  Texas.    May  25, 
1921.) 

1.  Criminal  law  <S=>59e(2) —Showing  of  dili- 
gence held  sufficient  to  Justify  oontlnuanca 
for  absence  of  witnesses. 

In  a  prosecution  for  imlawfnlly  selUnc  in- 
toxicating liquor,  where  a  continuance  because 
of  the  absence  of  defendant's  wife,  was  asked, 
a  showing  that  tbe  wife  had  been  duly  aab- 
poenaed,  but  was  not  able  to  appear  because  of 
illness,  as  certified  to  by  a  doctor,  Aeid  suffi- 
cient as  to  diligence. 

2.  Criminal  law  ®=»598(2)  —  Showing  of  dili- 
gence held  Insufficient  to  Justify  oontlnnanes 
for  absenoe  of  witnesses. 

In  a  prosecution  for  unlawfully  selling  In- 
toxicating liquor,  where  a  continuance  was 
asked  for  tbe  absence  of  a  witness,  diligence 
did  not  BUffldentiLy  appear  upon  a  mere  showing 
that  a  subpoena  had  been  asked  bat  had  not 
been  served, 

3.  Criminal  law  «b9595 (4)— Evidence  of  absent 
witnesses  held  so  material  as  to  makb  refus- 
al of  contfaaanea  error. 

In  a  prosecution  for  nnlawfully  selling  in- 
toxicating liquor,  evidence  of  absent  witnesses 
A«{d  material,  so  that  it  was  error  to  refuse 
a  continuance  on  the  ground  of  the  .absence 
of  such  witnesses. 

4.  Criminal  law  <9=>596(l)— Rule  as  to  eamnla- 
live  testimony  not  strictly  applied  to  first 
applicatkiiis  for  continuance. 

The  rule  as  to  camulative  testimony  is  not 
to  b«  applied  strictly  to  first  applications  for 
coDtinoaace. 


5.  CriHiaal  law  <es>4l9,  420(1)— Evideneo  hM 
Inadmissible,  as  hearsay. 

In  a  prosecution  for  unlawfully  selling  la* 
toxicating  liquors,  evidence  of  a  witness  that  ho 
was  present  when  tbe  person  to  whom  tbe  liq- 
uor was  alleged  to  have  been  sold  pointed  out 
defendant  as  the  man  who  sold  him  the  liquor 
heUt  objectionable,  as  hearsay. 

6.  Criminal  taw  (3=»i05«(l)— Failure  to  chargo 
as  to  aooompllces  held  not  revorsiblo  arror. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor,  where  no  ezeeption  was  tak- 
en to  tbe  action  of  the  trial  court  in  failing  to 
charge  as  to  accomplices,  and  no  special  charge 
was  asked  presenting  such  issue,  such  failure 
was  not  reversible  error. 

Appeal  from  District  Court,  Bed '  Blver 
County ;  Ben  H.  Denton,  Judge. 

John  Byrd  was  convicted  of  selling  Intoxi- 
cating liquor,  In  violation  of  the  Dean  Law, 
and  he  appeals.    Beversed. 

Prentice  Wilson,  of  ClarksvlUe,  and  B.  B. 
Sturgeon,  of  Paris,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  tbe 
State. 

LATTIMORB,  J.  Appellant  wt*  convicted 
in  tbe  district  conrt  of  Red  River  county  of 
selling  Intoxicating  liquor,  in  violation  of 
what  is  known  as  the  Dean  Law  (Acta  Sec- 
ond Called  Session,  Thirty-Sixth  Legislature, 
Ik.  22$. 

.  [1,  2]  Appellant  applied  for  a  continuance 
because  of  the  absoice  of  his  wife  and  Mrs. 
Black.  Ai^)ellant'B  wife  bad  been  duly  sub- 
poenaed but  was  not  able  to  appear  at  the 
trial  because  of  illness,  as  certified  to  by  a 
doctor.  We  are  of  opinion  that  sufficient  dll- 
Igenoo  was  shown  as  to  this  .witness.  A  sub- 
poena bad  been  asked  for  Mrs.  Black,  who 
lived  in  Titus  county,  and  it  did  not  appear 
that  said  process  had  erex  been  issued  or 
served  upon  her,  except  by  the  statement  of 
appellant  to  that  effect  in  his  application  for 
a  continuance,  and  this  Is  not  sufficient  The 
facts  must  be  shown.  Branch's  Ann.  P.  O. 
iSlS. 

Tbe  alleged  purchaser  of  the  intoxicating 
liquor  was  Royce  WUson,  who  testified  that 
he  and  one  Hargrove  drove  with  appellant 
in  a  car  15  miles  out  from  ClarksvlUe  to  the 
borne  of  appellant  on  the  morning  of  Thurs- 
day, September  16,  1020,  and  there  procured 
certain  whisky,  a  part  of  which  was  given 
by  appellant  to  Wilson  In  payment  for  his 
services  and  the  use  of  his  car  in  making 
said  trip.  This  vritnees  testified  that  they 
left  Clarksvllle  about  7  or  8  o'clock  in  the 
morning,  and  returned  before  noon,  and  that 
witness  was  arrested  for  bis  connection  with 
said  liquor  before  noon  alsa  Wilson  was 
corroborated  in  his  story  by  Hargrove.  Ai»- 
peilant  denied  having  gone  to  his  home  on 
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tbe  occasion  In  question,  with  said  men,  and 
denied  knowing  Wilson  at  all.  He  farther 
stated  that  on  tbe  morning  of  Thnrsday, 
September  16,  1920,  he  left  his  home,  came 
15  miles  to  Glarksrille  In  a  bnggy,  and  there 
got  with  two  men.  Smiley  and  White,  and 
with  them  went  back  In  a  car  to  his  home  to 
look  at  some  cattle,  reaching  his  place  about 
10  o'clock  and  remaining  around  the  prem- 
ises until  about  2  o'clock,  about  which  time 
he  left  and  went  back  to  Clarksvllle  in  the 
car  with  said  two  named  men,  and  that  he 
was  not  with  Wilson  or  Hargrove  at  all  dur- 
ing said  day,  or  at  any  other  time.  By  his 
wife  and  Itfrs.  Black,  who  is  appellant's 
daughter,  he  expected  to  prove  that  he  spent 
the  nlgbt  of  September  15,  1020,  at  his  said 
home,  and  on  the  morning  of  Thursday,  Sep- 
tember 16th,  he  went  in  a  buggy  at  about  7 
o'clock  to  Clarksvllle,  and  some  8  hours  later 
returned  home  in  a  car  with  Smiley  and 
White,  and  remained  about  the  place  until 
In  the  neighborhood  of  2  o'clock;  that  no 
other  car  came  to  said  house  on  said  day, 
and  that  Royce  Wilson  was  not  there  and  did 
not  come  there  In  a  car  at  all. 

[3,4]  There  can  be  no  question  but  that 
this  testimony  was  material,  and  in  our  opin- 
ion the  ciAtinuanoe  should  have  been  grant- 
ed. The  evidence  does  not  come  under  the 
head  of  cumulative  testimony,  nor  is  the  rule 
as  to  cumulative  testimony  to  be  applied 
strictly  to  first  applications  for  continuanoew 
Buck  Smiley,  one  of  the  witnesses  as  to  the 
matters  of  defense  above  set  oat,  admitted 
on  cro88-examlnati(»i  that  he  was  under  in- 
dictment hhnself  for  selling  liquor,  which 
fact  made  stronger  app^ant's  need  for  tbe 
testimony  of  the  two  women.  Diligence  as 
to  the  matter  of  Mrs.  Byrd's  testimony  was 
shown,  as  above  stated;  and  while  it  does 
not  appear  as  to  Mrs.  Black,  still  It  is  shown 
from  the  record  that  she  was  sick  at  the 
time  of  trial,  and  that  diligence  would  not 
have  availed  to  procure  her  testimony. 

[S]  In  view  of  tbe  reversal  of  this  case 
made  necessary  by  the  refusal  of  said  con- 
tinuance, we  further  observe  that  the  evi- 
dence of  the  witness  McKInney,  to  the  effect 
that  he  was  present  when  Royce  Wilson 
pointed  out  appellant  as  the  man  who  sold 
him  liquor,  would  be  objectionable  as  hear- 
say. 

[(]  No  exception  was  taken  to  the  action 
of  the  trial  court  in  failing  to  charge  that 
Wilson  was  an  accomplice,  and  no  special 
charge  was  asked  presenting  this  Issue; 
hence  the  action  of  the  trial  court  In  failing 
to  charge  on  such  testimony  would  not  be  re- 
versible error  (Branch's  Ann.  P.  C.  §  716), 
but  If  excepted  to,  or  such  charge  be  re- 
quested and  refused,  error  would  appear. 

For  the  error  in  refusing  the  continuance,  a 
reversal  Is  nnde  necessary,  and  same  la  or- 
dered. 


PHILLIPS   V.   STATE.      (Na.    6089.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
6,  1021.  Rehearing  Granted  May  4,  1921, 
State's  Rehearing  Denied  June  S,   lOZl.) 

1.  Crlmiaal  law  <8=>970(7),  1032(4}— Infer 
mation  for  theft  falling  to  use  word  "fraudu. 
lently"  subject  to  motion  In  arrest  or  objee* 
tlon  on  appeal. 

Complaint  and  Information  charging  miS' 
demeanor  theft  without  alleging  that  the  prop- 
erty charged  to  have  been  stolen  was  "fraud- 
nlently"  taken  was  defective  in  substance,  and 
such  defect  may  be  raised  by  motion  in  ar- 
rest of  Judgment  or  in  the  Court  of  Cruninal 
Appeals  for  tbe  first  time. 

On  the  State's  Motion  for  Rehearing. 

2.  Larceny  «=»29— Information  for  theft  heM 
not  to  have  used  words  equivalent  t«  '^raad- 
ulently." 

Information  for  misdemeanor  theft  alleg- 
ing that  defendant  "did  unlawfully  take,  steal, 
and  carry  away,"   etc.,  did  not  use  language  i 
supplying   the   omission  of   the   word   "fraad- 
ulenOy.'*  I 

Appeal  from  WllUamsoD  County  Court; 
F.  D.  liove.  Judge. 

Tom  Phillips  was  convicted  of  misdemeanor 
theft,  and  he  appeals.  Judgment  reversed, 
and  prosecutibn  ordered  dismissed. 

See,  also,  219  S.  W.  454. 

Melasky  &  Moody,  of  Taylor,  for  appellant 
Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
Stete. 

liATTIMORE,  J.  This  ccMivlction  was  for 
misdemeanor  theft,  and  appellant's  punish- 
ment was  fixed  at  ten  days  in  Jail  and  a  fine 
of  $50. 

The  widow  Struhall  owned  chickens,  and 
on  a  certain  night  six  of  them  dlsaweared 
from  her  hen  house,  among  the  number  a 
white  rooster  with  certain  yellow  feathers 
on  his  back,  a  domlnecker  ben,  a  white  ben, 
and  a  black  and  two  brown  bens.  Fresh 
shoe  tracks  were  found  next  morning  in  tbe 
chicken  yard  along  with  a  lot  of  fresh  feath- 
ers. Three  chicken  heads  and  some  blood 
and  feathers  were  found  in  a  nearby  vacant 
lot.  For  some  reason  the  officers  who  were 
notified  the  morning  aften  the  loss  of  the 
chickens  went  to  the  restaurant  conducted 
by  appellant  about  9  or  10  o'clock  that  morn- 
ing and  there  found  on  bis  kitchen  table  six 
dressed  chickens.  Suspicion  -  as  to  identity 
of  the  chickens  as  being  Mrs.  Struhall's,  and 
of  appellant  as  being  their  taker,  led  to  ques- 
tions as  to  where  and  how  appellant  got 
said  chickens  so  found  In  his  possession.  He 
said  he  bought  them  from  two  little  boys. 
Pressed  for  their  names,  he  said  he  did  not 
know,  but  later  said  they  were  named  Willie 
and  Frankle,  but  be  did  not  know  their  toe- 
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Dames.      He    described  Ibe  chic&ens  before 
they  were  dressed  as  being  two  brown,  one 
domlnecker    and  8ome  black  hens,  beside  a 
white  rooster  with  a  yellow  saddle.    He  also 
said    he    had  not  paid  the  boys,  but  they 
would  be  back  that  afternoon  about  6  o'clock 
tor  tbelr  money.    The  officers  hid  across  the 
street  that  afternoon,  but  no  boys  came  to 
apjiellant's     place.      About    8    o'clock    they 
again  -went  to  see  what  he  had  to  say,  and 
he  then  claimed  thnt,  though  the  boys  had 
not   oome.   a  man  named  George  had  been 
there  and  demanded  pay  for  the  fowls,  .but 
that  he  had  not  paid  him.    The  next  morning 
the  insistent  officers  again  interviewed  ap- 
pellant, and  he  said  George  Kellog  had  been 
to  see  him  again  the  night  before  and  want- 
ed him   to  pay  for  the  chickens,  and  that 
Kellog  lived  on  the  Cablness  farm.    The  of- 
ficers went  out  to  the  Oabiness  place,  bat 
failed  to  find  Kellog,  and  they  seem  to  have 
then  proceeded  against  appellant.    The  city 
marshal   testified  that  he  knew  no  boys  In 
Grangef ,  a  town  of  about  1,000  people,  named 
Willie  or  Prankle,  and  also  when  they  got  to 
appellant's  place  the  chickens  had  already 
been  picked  and  cleaned. 

This  Is  the  second  appeaL  See  86  Tex.  C5r. 
R.  624,  210  8.  W.  454.  The  case  was  reversed 
at  a  former  time  because  of  the  erroneous  ad- 
mission of  a  statement  of  appellant.  On  the 
instant  trial  certain  exceptions  were  reserv- 
ed to  the  court's  charge,  In  substance  that  a 
verdict  of  not  guilty  should  have  been  In- 
structed; that  the  identity  of  the  chickens 
had  not  been  established;  that  appellant's 
explanation  of  his  possession  was  reasonable, 
and  its  falsity  not  shown ;  that  the  material 
allppxtlons  of  the  Information  had  not  been 
proven.  None  of  these  appear  to  us  to  be  In 
the  nature  of  exceptions  to  the  court's  charge, 
nor  are  they  sufficient  to  bring  same  before 
us  for  review. 

Appellant  asked  a  peremptory  instruction 
In  his  favor,  and  also  another  special  charge, 
the  latter,  however,  appearing  to  be  covered 
by  the  main  charge  of  the  trial  court.    The 
evidence  as  to  the  Identity  of  the  chickens 
1b  circumstantial,  but  we  are  not  prepared 
to  say  that  same  is  so  wanting  in  weight 
and  sufficiency  as  to  make  the  verdict  of  the 
Jury  without  support  or  to  call  for  a  peremp- 
tory charge  In  favor  of  appellant    The  cor- 
respondence In  the  time  of  loss  by  Mrs.  Stru- 
hall  and  the  acquisition  by  appellant;    the 
same  number  of  chickens ;   the  same  general 
description  by  color  and  sex;    one  rooster 
and  five  hens;    the  expedition  with  which 
the  fowls  were  picked  and  cleaned,  all  six  of 
them  being  so  treated  in  the  early  morning 
of  one  day;    the  WiUie-Frankie  story;    the 
failure  to  find   George  Kellog;    the  entire 
failure  of  the  evidence  to  account  in  any  sat- 
isfactory manner  for  appellant's  possession 
of  the  six  chickens  so  closely  identified  and 
connected — all  seem  to  us  to  point  with  suf- 
Wl  S.W.— 26 


flcient  clearness  to  appellant's  connection 
with  the  taking  of  said  chickens  as  to  have 
Justified  the  Jury  In  their  conclusion. 

Having  found  no  error  in  the  record,  the 
Judgment  of  the  trial  court  will  be  affirmed. 

On  Motion  for  Eehearing. 

[1]  By  some  means  we  overlooked  api)el- 
lant's  motion  In  arrest  of  Judgment,  whldi 
is  now  called  to  our  attention  on  this  rehear- 
ing. It  appears  therefrom  that  appellant 
urged.  In  arrest  of  Judgment,  the  insufficiency 
of  the  complaint  and  information  against  him 
herein.  In  that  same  failed  to  allege  that  the 
property  charged  to  have  been  stolen  was 
"fraudulently"  taken.  An  examination  of 
said  complaint  and  Information  makes  it  ev- 
ident that  thC  complaint  is  well  founded. 
This  is  a  matter  of  substance,  and  not  mere 
form,  and  may  be  raised  by  motion  In  arrest 
of  Judgment,  or  in  this  court  for  the  first 
time.  Baldwin  v.  State,  76  Tex.  Or.  R.  499, 
175  S.  W.  701 ;  Branch's  Ann.  P.  C.  f  2426 ; 
Vernon's  P.  C.  p.  832. 

Because  of  the  failure  of  said  pleadings 
to  contain  this  necessary  allegation,  the  mo- 
tion for  rehearing  must  be  granted,  the  Judg- 
ment reversed,  and  the  prosecution  ordered 
dismissed. 

On  State's  Motion  for  Rehearing. 

HAWKINS,  J.  At  a  former  day  of  the 
term  this  case  was  affirmed,  then  later  re- 
versed and  ordered  dismissed  because  our 
attention,  on  appellant's  motion  for  rehear- 
ing, was  called  to  an  alleged  defect  In  the  in- 
formation. The  state  has  now  filed  a  motion 
for  rehearing  by  and  through  Hon.  H.  N. 
Graves,  who  was  county  attorney  of  William- 
son county  when  the  prosecution  in  this  case 
was  had.  Tlie  information  alleges  that  ap- 
pellant "did  unlawfully  take,  steal,  and  car- 
ry away,"  etc,  omitting,  as  will  be  seen,  the 
word  "fraudulently."  It  is  now  insisted  that 
the  allegations  In  the  information  are  equiv- 
alent to  the  use  of  the  latter  word. 

[I]  It  has  been  so  long  held  by  this  court 
that  the  use  of  the  word  "fraudulently"  is 
Indispensable  In  charging  theft  under  our 
statute  it  would  be  unwise  to  make  a  depar- 
ture even  if  the  state's  contention  were  even 
more  meritorious  than  Ingenious.  But  we 
cannot  agree  with  the  proposition  that  the 
words  used  supply  the  word  "fraudulently." 
Prim  V.  State,  32  Tex.  158 ;  Oonner  v.  State, 
6  Tex.  App.  455;  Young  v.  State,  12  Tex. 
App.  614;  Muldrew  v.  State,  12  Tex.  App. 
617 ;  Sloan  v.  State,  18  Tex.  App.  225 ;  Ortis 
V.  State,  18  Tex.  App.  282;  Ware  v.  State, 
19  Tex.  App.  18;  Ohance  v.  State,  27  Tex. 
App.  441, 11  S.  W.  467;  Doxey  v.  State  (Sup.) 
12  S.  W.  412;  Watt  v.  State,  81  Tex.  Or.  R. 
662,  136  S.  W.  56;  Baldwin  v.  State,  76  Tex. 
Or.  R.  490,  175  S.  W.  701. 

The  mutton  tm  rehearing  !■  overruled. 
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SOUTHERN  SURETY  CO.  v.  NALLE  &  CO. 
at  al.  (No.  8223.) 

(C!otirt  of  Cirn  Appeals  of  Texas.    AnstiiL 
May  16, 1921.) 

1.  ConstltotloRal  law  i8=>276— Statutory  provi- 
sion that  change  In  plan  of  construction  shall 
not  affect  ilablllty  on  oontraotor's  bond  held 
unconstitutional. 

Rev.  St.  art.  5623a,  as  added  by  Laws  1915, 
c.  143,  i  2  (Vernon's  Ann.  CSv.  St.  Supp.  1918,' 
art.  5623a),  in  so  far  as  it  provides  that  so 
change  or  alteration  in  the  plans,  bnilding  con- 
struction, or  method  of  payiment  shall  aSect 
the  liability  under  a  contractor's  bond,  is  on- 
con  stitotionaL 

• 

2.  Principal  and  surety  «=>I00(4)— Test  stated 
as  to  whether  modlfloatlons  affect  liability  un- 
der contractor's  bond  resarving  right  to  mod- 
ify. 

In  determining  whether  changes  in  the  plans 
or  construction  aifect  the  liability  under  a  con- 
tractor's bond  which  referred  to  and  made  a 
part  of  its  plans  and  specifications  reserving  to 
the  owners  the  right  to  alter  or  modify  the 
plans  and  specifications,  the  test  is  whether  the 
changes  "alter  or  modify  the  plans  and  speci- 
fications" of  the  building  contracted  to  be  erect- 
ed, or  do  they  amount  to  a  contract  tor  a  differ- 
ent baUding? 

3.  Principal  and  surety  ®=9lOO(4)  —  Change 
from  three-story  to  four-story  building  may 
release  surety  under  oontraotor's  boid  reserv- 
ing right  to  "alter  or  modify  plans  and  spool- 
flcatlons." 

In  an  action  on  a  contractor's  bond  reaerr- 
ing  the  right  to  "alter  or  modify  the  plans  and 
spedficatlons,"  where  it  appeared  that  the  orig- 
inal contract  provided  for  a  three-story  hotel, 
but  the  plans  were  subsequently  changed  so 
as  to  provide  for  a  four-story  building,  held, 
that  such  change  constituted  such  a  departure 
from  th-e  plans  and  specificdtions  as  to  call  for 
a  different  building,  and  therefore  released  the 
surety,  in  the  absence  of  ratification. 

4.  Principal  and  surety  <3s>  128(1)— Change  In 
plans  ratified  by  surety  will  not  release  him. 

Where  the  surety  under  a  contractor's  l>ond 
consents  to,  or  ratifies,  a  change  in  plans,  its 
receipt  of  additional  pay  by  reason  of  such 
change  is  proof  of  such  ratification  or  of  having 
consented  to  the  change  in  advance. 

5.  Principal  and  surety  9s>l6l— Evidence  sus- 
taining finding  that  surety  had  received  ad- 
ditional oompensatlOB  on  account  of  alt«ra> 
tlons  In  plans. 

In  an  action  on  a  contractor's  bond,  where- 
in it  appeared  that  the  plans,  originally  pro- 
viding for  a  three-story  hotel  building,  were 
modified  so  as  to  provide  for  a  four-story  build- 
ing, evidence  held  to  sustain  a  finding  that  the 
surety  had  received  additional  pay  on  account 
of  such  alterations  wliich  amounted  to  a  rati- 
fication thereof. 


8.  BvMenoe  «s»242(2)^tattment  «f  agaitt  of 
llfflltad  authority  not  part  of  m  gaatae  is 
hearsay. 

The  statement  of  an  agent  of  limited  au- 
thority not  a  part  of  the  res  gestte  is  hearsay 
and,  if  objected  to,  should  not  be  admitted. 

7.  Trial  «s>l05(2)  —  Hearsay  testimony  not 
objected  to  is  evidence. 

Hearsay  testimony,  if  not  objected  to,  is 
evidence  to  be  considered  by  the  court  or  jury 
for  what  they  may  deem  it  to  be  worth. 

8.  Trial  «=>I05(2)  —  Failure  to  objeet  ts 
evidence  of  Inferior  grada  a  waiver  «f  kaat 
evideaca. 

A  party  may  waive  production  of  the  best 
evidence  by  failing  to  object  to  that  of  an  in- 
ferior grade. 

9.  Evidence  «=s>244(8)  —  Testimony  by  snrety 
oofflpany's  agent  held  competent  as  admissioa 
as  against  objeotion  that  It  was  hearsay. 

In  an  action  on  a  contractor's  bond,  where 
the  defense  of  alterations  In  the  plans  was  inter- 
posed, evidence  by  the  architect  tliat  the  general 
agent  of  defendant  surety  company  told  them 
defendant  bad  received  additional  pay  because  of 
the  alterations  in  the  plans  held  admissible, 
unce  defendant  was  a  corporation  and  could 
only  q>eak  through  its  agents. 

Brady,  J.,  dissenting. 

Appeal  from  DiBtrlet  (Tonrt,  Travis  C!oan- 
ty;  Geo.  Calhoun,  Judge. 

Action  by  Nalle  ft  Oo.  and  others  against 
the  Southern  Surety  Company.  Judgment 
for  plaintiffs,  and  defendant  aiq;>eals.  Af- 
flrmed. 

Barrett,  Eai^rldge  ft  Barrett,  of  San  An- 
tonio, and  Hart  &  Patterson,  c^  Austin,  for 
appellant 

Brooljs,  Hart  ft  Woodward,  W.  A.  Barlow, 
Samuel  B.  Dickens,  and  Fiset  &  Sh^ey,  all 
of  Austin,  Mantor  ft  Briggs,  Critz,  Lawhon 
ft  McNair,  and  S.  I.  Reinhardt,  all  of  Taylor, 
Holloway  ft  HoUoway,  of  Dallas,  and  W.  D. 
Caldwell,  of  Fort  Worth,  for  appellees. 

On  Motion  for  Rehearing. 

JENKINS,  J.  An  the  Supreme  Court, 
since  our  original  opinion  herein  was  written, 
has  held  that  Rev.  St  art  5623a,  as  added 
by  Laws  1915,  c.  14S,  f  2  (Vernon's  Ann.  CSv. 
St.  Supp.  1918,  art.  6623a),  is  unconstitu- 
tional, we  withdraw  that  opinion,  and  sub- 
stitute the  opinion  berMn  for  same,  and  also 
for  onr  opinion  on  r^earing,  which  will  be 
incorporated  herein. 

Eindingn  «f  Fact 

On  March  23,  1917,  Howard  Bland,  T.  W. 
Marse,  and  A.  J.  Zilker,  hereinafter  called 
the  "owners,"  entered  into  a  contract  with 
John  W.  Hood,  John  W.  Hood,  Jr.,  F.  J. 
Strasscl,  and  F.  Greenwell,  composing  the 
Capital  C!ity  Building  (Company,  hereinafter 
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referred  to  aa  the  contractors,  tor  the  erec- 
tion ot  a  three-Btory  fireproof  hotel  build- 
ing, on  cK'taln  Iota  in  the  ton-n  of  Taylor, 
WilUamaon  county.  In  accordance  with  plans 
and  spedflcatlona  drawn  by  Henry  T.  Phelps, 
architect,  for  the  sum  of  H^,S2S.  The  con- 
tractora  were  to  provide  and  i>By  for  all 
material  and  work  done,  and  complete  the 
bolldlng  In  125  days.  Payments  to  the 
amount  (ff  85  per  cent  of  the  work  done  and 
material  placed  on  the  ground  were  to  be 
made  on  the  lat  and  ISfh  days  of  eadi  month, 
as  the  work  progressed. 

Of  even  date  with  the  omtractor,  the  oon- 
tractors  executed  to  the  owners  a  bond,  In 
the  sum  of  t28,»]2.60,  with  the  Southern 
Surety  Company,  hereinafter  referred  to  as 
the  "surety  company,"  as  surety,  conditioned 
for  the  faithful  performance  of  the  con- 
tract, and  specially  that  those  who  furnish 
material  for  or  performed  labor  thereon 
should  be  paid  for  same,  and  might  bring 
suit  thereon  as  though  siwdally  mentioned 
therein.  T.  M.  Coleman,  of  San  Antonio, 
'  was  the  general  agent  of  the  surety  compa- 
ny. The  contractors  entered  at  once  upon 
the  performance  of   their   contract. 

On  May  10,  1917,  the  owners  formed  a 
coTimration,  under  the  name  of  the  Blazll- 
mar  Hotel  Company,  hereinafter  called  the 
"hotel  company,"  and  subscribed  for  all  of 
tbe  stock  of  said  hotel  company,  and  there- 
after remained  the  sole  owners  of  such  stock. 
On  the  10th  day  of  Blay,  1917,  tbe  owners 
conveyed  the  lots  upon  which  the  hotel  was 
to  be  built,  and  the  contract  for  building 
tbe  same,  to  the  hotel  company.  On  August 
3,  1917.  the  hotel  company  entered  into  a 
contract  with  the  contractors  wherein  It  was 
agreed  that  they  should  build  a  fourth  story 
to  the  hotel,  and  receive  for  the  walla  there- 
of $8,211.66,  with  the  option  of  the  hotel 
company  to  have  the  same  finished  in  ac- 
cordance with  the  spedficatlonB  for  the  third 
story;  for  whltib,  if  so  finished,  the  con- 
tractors wne  to  be  i>aid  the  further  sum  of 
$6,740.45.  This  contract  declared  that  it 
was  a  part  of  the  original  contract,  and  the 
work  was  to  be  done  aa  therein  provided,  and 
the  time  for  the  completion  of  the  building 
was  extended  45  days. 

The  surety  company  had  no  knowledge  of 
tbe  execution  of  tbe  contract  for  the  fourth 
story  at  the  time  ot  Its  execution.  It  did, 
however,  learn  that  a  fourth  story  was  being 
added,  and  received  additional  pay,  by  rea- 
aoD  of  the  increased  cost  of  the  fourth  story. 

On  or  about  the day  of ,  1917, 

the  contractors  assigned  to  the  surety  compar 
ny  all  funds  and  estimates  due  or  to  become 
due  for  work  done  or  material  furnished,  or 
to  be  furnished  or  done  to  the  performance  of 
tbeir  contract;  and  on  April  20,  1917,  the 
contractors  and  the  surety  company  notified 
tite  owners  of  such  assignment,  and  that 
thereafter  all  money  due  on  said  contract 


should  be  paid  to  the  surety  company,  which 
was  done,  including  work  and  material  for 
the  fourth  story. 

The  contractors  abandoned  work  on  the 
hotel,  and  the  same  was  finished  by  tbe 
hotel  company  at  a  loss  of  $1,343.69. 

The  following  parties  Intervened  In  this 
cause,  and  there  was  due  them  by  the  con- 
tractors, at  the  time  of  the  trial  heareof,  the 
amounts  set  opposite  their  respective  names, 
to  wit:  The  Blazllmar  Hotel  Company, 
$1,843.69;  NaUe  &  Co.,  $0,107.25;  James  A. 
Thompson,  $2,954.62;  F.  B.  Seward,  $239.13; 
Falrchlld  Lumber  Company,  $454.31 ;  Prewltt 
Hardware  Company,  $345.60;  Elgin  Standard 
Brick  Oomimny,  ^18;  3.  Desco  &  Son. 
$l,409il6;  Torfoett  ft  Germond  Company, 
$410.06;  O.  H  Oossett.  $464.33;  K.  J.  Peter- 
son, $48.10;  Federal  Glass  &  Paint  Company, 
$828.15;  Bfosher  Manufacturing  Company,' 
$350;  Southern  Architectural  Cement  Stone 
Company,  $165;  Austin  Builders  Supply 
Company,  $160.85.  For  which  sums  the  court 
rendered  Judgment  against  the  contractors, 
in  favor  of  said  respective  parties.  Judg- 
ment was  also  rendered  in  favor  of  said 
parties  for  said  respective  amounts  against 
the  surety  company. 

The  case  was  tried  before  the  court  with- 
out a  jury.  The  court  filed  findings  of  fact 
and  conclnslooB  of  law. 

I  Opinion. 

II]  On  authority  of  Williams  v.  Baldwin, 
228  S.  W.  557,  not  yet  offldally  published, 
we  sustain  appellant's  assignments  to  the 
eCCect  that  the  following  porticm  of  the  Act 
of  March  31,  1915,  art  5623a,  is  unconstitu- 
tional, to  wit: 

'Vo  change  or  alteration  In  the  plans,  baild- 
ing,  constmction  or  method  of  payment  shall  in 
any  way  avoid  or  affect  the  Uability  on  laid 
bond,  and  the  sureties  on  said  bond  shall  be 
limited  to  such  defenses  only  as  tbe  principal  on 
said  bond  could  make."    R.  S.  art.  5e23a. 

The  plans  and  specifications,  which  are  re- 
ferred to  in  the  contract  and  made  a  part 
thereof,  contain  the  following  clause: 

"The  owners  reserve  the  right,  by  conferring 
with  the  superintending  architect,  to  alter  or 
modify  the  plans  and  this  specification  in  any 
particnlar,  and  the  atxihitect  shall  be  at  liberty 
to  make  any  deviation  in  the  construction,  de- 
tail or  execution  without  in  either  case  invali- 
dating or  rendering  void  tbe  contract,  and  in 
case  any  sach  alteration  shall  increase  or  di- 
minish the  cost  of  doing  the  work,  the  amount 
to  be  allowed  to  the  contractor  or  owner  shall 
be  such  aa  may  be  equitable  and  just,  and  be 
determined  by  the  architect." 

[2]  It  baa  long  been  customary  to  Insert 
similar  provisions  In  builder's  contracts. 
This,  In  part  at  least,  has  been  occasioned  by 
the  rule 'Of  strictlBsimi  juris,  adopted  by° 
courts  in  reference  tosnretieB,  whereby  the 
surety  was  released  If  "any"  diange  was 
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made  In  the  contract,  though  the  same  may 
have  been  immaterial  and  In  nowise  to  his 
detriment.  By  a  provision  in  the  contract 
similar  to  that  above  set  out,  the  surety 
agrees  In  advance  tliat  "some"  changes  may 
be  made  in  the  contract.  What  clianges? 
Not  necessarily  immaterial  ones.  They  might 
be  very  material  without  avoiding  the  con- 
tract, as  for  instance  in  the  cost  of  con- 
struction. Stocking  V.  Fouts  (Wash.)  168 
Pac.  585,  in  which  the  increase  in  the  cost 
was  20  per  cent,  though,  as  said  in  Doyle  v. 
Faust,  187  Mich.  108, 163  N.  W.  725.  "there  is 
a  •  •  •  limit  beyond  which,  If  altera- 
tions are  made,  the  surety  will  be  released." 
The  question  in  all  such  cases  is:  What  al- 
terations were  in  contemplation  of  the  par- 
ties, as  evidenced  by  the  language  used  in 
the  contract,  read  in  the  light  of  what  cliang- 
es are  frequently  fouqd  to  be  desirable  dur- 
ing the  construction  of  buildings? 

We  think  the  test  is:  Do  the  changes  "al- 
ter or  modify  the  plans  and  specifications" 
of  the  building  contracted  to  be  erected,  or 
do  they  amount  to  a  contract  for  a  different 
building?  As  has  l>een  said:  Do  the  changes 
destroy  the  identity  of  the  building? 

It  was  held  in  the  following  cases,  in 
which  the  contracts  provide  for  clmnges  sub- 
stantially as  in  the  instant  case,  that  the 
changes  did  not  amount  to  a  new  contract, 
nor  release  the  surety:  Dorsey  v.  McGee, 
30  Neb.  657,  46  N.  W.  1018  (the  chanae  was 
an  addition  of  a  stairway,  a  change  in  the 
character  of  the  hardware,  and  the  location 
of  the  cistern);  Stocking  v.  Fouts,  supra  (the 
change  was  in  the  interior  finish) ;  Milavetz 
V.  Oberg,  138  Minn.  215,  164  N.  W.  912  (the 
contract  required  the  changes  to  be  ordered 
in  writing ;  they  were  ordered  orally) ;  Doyle 
V.  Faust  supra  (the  change  was  in  the  par- 
tition walls,  windows,  and  chimney).  In 
Stocking  V.  Fouts,  supra,  the  court  said: 

"There  was  no  change  in  the  outward  appear- 
ance and  design  of  the  building,  its  size,  main 
walls,  foundations  or  floors." 

In    Doyle    ▼.    Faust,    supra.   It   Is    said: 
"There  was  no  change  in  the  character  or 
exterior  dimensions  of  the  building." 

In  the  following  cases  It  was  held  that  the 
changes  released  the  surety:  House  v.  Sure- 
ty Co.,  21  Tex.  Civ.  App.  590,  54  S.  W.  303 
(the  change  was  from  a  three  to  a  four  story 
building) ;  Miller  v.  Ice  Co.,  66  Ark.  287,  60 
S.  W.  608  (the  change  was  from  a  one-story 
to  a  two-story  building);  Rhodes  v.  Clute, 
17  Utah,  137,  63  Pac.  990  (the  change  was 
from  a  frame  to  a  brick  building,  nearly 
doubling  the  cost);  Sweatt  v.  Bonne,  60 
Wash.  18,  110  Pac.  617  (a  two-story  building 
and  a  cellar  were  added) ;  Contracting  Co.  v. 
Hudson  Kiver  Co.,  192  N.  Y.  209,  84  N.  E.  965 
(the  change  was  from  a  masonry  to  an  earth 
dam  with  a  masonry  core). 

In  House  t.  Surety  Cot,  supra,  the  court 
said: 


"The  identity  of  the  building  was  destroyed." 

In  Rhodes  t.  Clute,  supra,  the  court  said: 

They  (the  changes)  were  so  variant,  "both 
in  price  and  constrnction,  as  to  amoant  to  an 
abandonment  of  the  contract  and  the  creation 
of  a  new  one." 

[S]  Many  othei:  cases  In  point  might  be 
dted,  but  these  are  sufficient  to  show  the  cor- 
rectness ot  the  test  hereinbefore  stated.  Ap- 
plying this  test  to  the  instant  case,  we  do 
not  think  that  a  four-story  building  is  a 
three-story  building,  with  alterations  and 
modifications  in  its  plans  and  specifications, 
but  tliat  it  is  such  a  departure  from  the 
plans  and  specifications  as  to  constitute  it  a 
different  building. 

We  are  o(Kiflnned  in  this  view  by  the  fact 
that  under  the  provision  for  changes,  as  here- 
in set  out  the  owner  could  make  the  same 
without  the  consent  of  the  contractor.  Does 
this  mean  that  the  owner  could  c<Hnp^  the 
contractor  to  erect  one  or  more  additional 
stories,  without  the  contractor  having  any 
voice  as  to  the  price  to  be  paid  for  same? 
We  think  not  And  if  not,  there  was  a  limi- 
tation contemplated  as  to  what  changes  could 
be  made.  This  limitation  we  think  was 
changes  in  the  building  described  in  the 
plans  and  specifications,  and  not  a  change  to 
different  building. 

[4]  However,  if  the  appellant  consented  to 
or  ratified  such  change,  it  is  not  released. 
If  it  received  additional  pay  by  reason  ot 
such  change,  this  is  proof,  either  that  it  con- 
sented to  such  change  in  advance,  or  ratified 
the  same. 

[6]  The  court  found  specifically  that  appel- 
lant received  pay,  by  reason  of  the  Increased 
cost  Incurred  in  the  erection  of  the  fourtli 
story.  This  finding  Is  binding  on  us,  unless 
it  is  unsupported  by  the  testimony.  In  sup- 
port of  this  finding,  the  following  facts  ap- 
pear of  record: 

F.  M.  Ck>leman  was  the  graieral  manager 
in  Texas  for  appellant,  and  as  such  signed 
the  bond  herein  sued  on.  He  lived  in  the 
same  city  (San  Antonio)  with  Hood,  the  con- 
tractor in  charge  of  the  work.  He  testified 
that  tbBlt  relations  were  close  and  confiden- 
tial. He  was  informed  by  Hood  of  the  con- 
templated change  in  the  contract  beCore  the 
same  was  made.  He  knew  of  it  after  it 
was  made,  and  never  at  any  time  objected 
thereto,  tinder  the  assignment  of  the  con- 
tract to  appellant,  Coleman  had  the  right  to 
receive  and  disburse  the  payments  made  b; 
the  owners  after  the  change  in  the  contract, 
if  he  had  agreed  to  such  change;  otherwiK 
he  had  no  such  right  He  did  receive  and 
disburse  such  payments,  on  the  estimates  ot 
the  architect,  which  showed  upon  their  face 
that  they  were  for  a  four-story  building. 

The  architect,  Phelps,  testified  positively 
that  Coleman  told  him  that  appellant  re- 
ceived additional  iMiy  by  rmaaa  of  the  addi- 
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tlcm  of  the  fourth  story.  This,  according  to 
Phelps,  was  not  a  casual  remark  which  might 
not  have  been  nnderstood  or  correctly  remem- 
bered by  the  witness,  but  was  stated  in  a 
conversation  when  the  building  was  in  course 
of  construction,  tind  when  Coleman  was  dis- 
cussing the  change  from  a  three  to  a  four 
story  building,  and  the  custom  of  bonding 
companies  in  such  cases.  Coleman  was 
equally  positive  in  his  denial  of  having  made 
such  statement,  and  denied,  as  did  also  Hood, 
that  such  additional  payment  bad  been  made. 
This  raised  an  issue  of  fact  to  be  decided  by 
the  court.  The  court  decided  it  in  favor  of 
appellee. 

Appellant  contends  that  the  statement  of 
Coleman,  that  he  received  pay  by  reason  of 
the  addition  of  the  fourth  story,  cannot  be 
considered  as  legal  evidence,  for  the  reason 
that  it  was  hearsay. 

[t-S]  It  is  true  that  the  statement  of  an 
agent  of  limited  authority,  not  a  part  of  the 
res  gestse.  Is  hearsay,  and  if  objected  to 
should  not  be  admitted.  It  is  also  true  that 
hearsay  testimony,  if  not  objected  to.  Is  evi- 
dence to  be  considered  by  the  court  or  Jury 
for  what  they  may  deem  the  same  to  be 
worth.  In  this,  as  in  all  other  cases,  the 
Jury,  or  the  court  sitting  as  a  Jury,  are  the 
exclusive  Judges  of  the  weight  to  be' given  to 
the  evldaice.  Hearsay  and  secondary  evi- 
dence are  excluded,  when  seasonably  object- 
ed to,  not  because  they  do  not  tend  to  prove 
the  fact  to  which  they  relate,  but  because 
they  presuppose  the  existence  of  better  evi- 
dence. A  party  may,  however,  waive  the  pro- 
duction of  the  best  evidence,  by  failing  to 
object  to  that-  of  an  inferior  grade.  Sohlem- 
mer  v.  Ry.  Co.,  205  U.  S.  9,  27  Sup.  Ct.  407, 
51  h.  Ed.  683;  Damon  v.  Carrol,  163  Mass. 
404,  40  N.  E.  185 ;  Teager  v.  Wright,  112  Ind. 
230,  13  N.  E.  709,  710 ;  State  v.  Cranney,  80 
Wash.  694,  71  Pac.  50-53;  Rlehl  v.  Evans- 
TiUe  Foundry  Ass'n,  104  Ind.  70,  3  N.  E.  635; 
Stem  T.  Freeman,  4  Mete.  (Ky.)  315;  Lang- 
worthy  V.  Coleman,  18  Nev.  440,  5  Pac.  67. 

The  same  is  true  as  to  the  testimony  of  a 
vrltness  disqualified  by  reason  of  interest. 
Hedy  V.  Barnes,  4  Denlo  (N.  Y.)  73,  74; 
Donelson  v.  Taylor,  8  Pick.  (Mass.)  391. 

In  the  Instant  case,  no  objection  was  made 
to  the  testimony  of  the  witness  Phelps. 

In  Henry  t.  Phillips,  105  Tex.  466,  151  S. 
W.  533,  acts  and  declarations  of  Mr.  Patillo, 
deceased,  were  proven  without  objection, 
Which  tended  to  show  that  in  executing  and 
delivering  a  deed  to  the  land  in  controversy 
be  did  not  Intend  thereby  to  convey  title  to 
the  grantees.    The  court  said: 

"For  this  purpose  it  was  not  admissible,  be- 
ing hearsay  evidence  and  in  disparagement  of 
the  trantor'a  deed  dnly  executed." 

The  tact  that  audi  testimony  was  hearsay 
added  notbing  to  the  fact  stated  by  the  court 
4hat  "sDdi  incompetent  testimony  can  never 
form  the  basis  of  a  finding  of  facts."    The 


same  result  would  have  followed  bad  Patillo 
been  present  and  testified,  without  objection, 
that  he  did  not  intend  to  convey  title  to  the 
grantees.  Public  policy  will  not  permit  a 
grantor  to  say  that  he  bad  a  secret  mental 
reservation  contrary  to  the  express  terms  of 
his  deed,  and  should  he  so  testify,  without 
objection,  such  testimony  would  be  no  basis 
for  a  verdict  or  Judgment  This  case  is  not 
authority  against  the  proposition  that  hear- 
say Is  competent  evidence,  if  not  objected  to, 
as  is  held  by  the  authorities  above  cited. 

[9]  We  are  also  of  the  opinion  that  the  tes- 
timony of  Phelps  would  have  t>een  admis- 
sible even  bad  it  been  objected  to,  for  the 
reason  that  appellant  is  a  corporation,  and 
can  speak  only  through  its  agents.  Coleman 
was  its  general  agent  in  Texas.  The  state- 
ment about  which  Phelps  testified  was  made 
while  the  business  of  which  be  had  control 
for  awellant,  namely,  the  erection  of  the 
building,  was  being  transacted.  We  thinU, 
under  the  circumstances,  he  was  the  alter 
ego  of  appellant,  and  that  bis  admission  was 
its  admission. 

For  tlie  reason  that  appellant  consented  to 
or  ratified  the  change  from  a  three-story  to 
a  four-story  building,  by  receiving  pay  for 
the  increased  risk,  the  judgment  of  the  trial 
court  is  afiSrmed. 

Motion  overruled. 

KEY,  O.  J.  I  concur  In  the  conclusions  an- 
nounced by  Mr.  Justice  JENKINS  in  the  fore- 
going opinion,  but  as  I  did  not  concur  In  the 
former  holding  of  this  court  that  article 
5623a  of  the  Revised  Statutes  is  constitution- 
al, and  wrote  a  dissenting  opinion  upon  that 
subject,  that  opinion  is  not  withdrawn. 

KEY,  C.  J.  When  this  case  was  originally 
decided  by  this  court,  the  writer  had  it  noted 
that  he  dissented  from  so  much  of  the  ma- 
jority opinion  as  held  that  the  provision  of 
the  statute,  copied  in  the  majority  opinion 
and  regulating  the  liability  cf  sureties  upon 
a  contractor's  bond,  is  constitutional.  He 
ocmcurs  with  Mr.  Justice  JENKINS  In  hold- 
ing that  the  motion  for  a  rehearing  should  be 
granted,  and  the  Judgment  of  the  cc<urt  be- 
low afilrmed,  for  the  reasons  stated  in  his 
opinion  this  day  filed.  This  renders  it  nnnec- 
essary  to  pass  upon  the  constitutionality  of 
the  statute  referred  to  in  the  original  opin- 
ion; but,  inasmuch  as  Mr.  Justice  JENKINS 
in  his  opinion  on  motion  for  rehearing  reiter- 
ates the  holding  that  the  statute  is  constitu- 
tional, I  deem  It  proper  to  briefly  state  some 
of  my  reasons  for  dissenting  from  that  view. 
I  It  is  well  settled  by  the  authorities  that  in 
I  a  controversy  between  citlSEens  of  the  same 
I  state.  If  a  statnte  is  unconstitutional.  It  can- 
not, wlthont  the  consent  of  the  parties,  be 
I  read  Into  the  contract,  nor  giv«i  any  effect 
I  whatever  in  determining  the  rights '  of  the 
parties ;  and  therefore,  if  this  statute  la  tIo- 
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latlre  of  onr  federal  or  state  Gonstitatloo, 
then  It  Is  not  to  be  read  into  nor  treated  as 
a  part  of  the  contract  whldi  the  surety  com- 
pany Altered  into  when  It  became  surety  for 
the  contractM^.    ' 

With  this  preliminary  statement,  I  will 
proceed  to  briefly  state  my  views  concerning 
the  constltuticnallty  of  that  statute. 

It  Is  conceded  in  the  majority  opinion  that 
If,  by  enactini;  the  statute  under  considera- 
tion,  the  Legislature  meant  that  a  surety 
would  be  bound  on  his  bond,  though  the  own- 
er and  the  contractor  should  so  change  the 
contract  as  to  destroy  the  Identity  of  the 
building  and  make  it  essentially  a  different 
one  from  that  contemplated  by  the  contract, 
for  the  performance  of  which  the  surety 
bound  himself,  the  act  would  be  unconstitu- 
tional as  an  undue  restriction  on  the  freedom 
of  contract  In  that  pronouncement  T  fully 
concur,  and  as  we  do  not  differ  upon  that 
subject  no  authorities  will  be  cited  in  support 
of  that  proposition. 

The  majority  opinion  holds  that  such  is 
not  a  proper  construction  of  the  statute,  but 
that  It  was  intended  to  apply  to  only  such 
changes  as  are  frequently  found  desirable 
during  the  consrtructlon  of  a  building,  and 
which  do  not  change  its  essential  character, 
nor  make  the  contract  as  changed  a  radical- 
ly different  contract  from  the  one  on  whidi 
the  bondsmen  became  surety. 

The  language  of  the  statute  Is  as  broad 
and  comprehenrfve  In  reference  to  the  liabil- 
ity of  sureties  as  it  was  possible  to  make  It 
It  not  only  declares  that  no  change  or  altera- 
tlca  in  the  plans,  building,  construction,  or 
method  of  payment  shall  in  any  way  avoid 
or  affect  the  liability  on  the  bond,  but  it 
adds,  "and  the  sureties  on  said  bond  shall  be 
limited  to  such  defenses  only  as  the  prlnd- 
pals  on  said  bond  could  make."  In  other 
words,  If  the  Legislature  had  the  power  so  to 
do,  they  have  rendered  it  impossible  for  any 
one  signing  such  bond  to  limit  bis  liability 
to  that  of  surety,  and  have,  in  effect,  declared 
that  he  shall  be  a  prlncipaL  The  language 
"no  change  or  alteration  in  the  plans"  cer- 
tainly Includes  the  addition  of  another  story 
to  the  building,  which  is  the  change  that  was 
made  In  this  case ;  and  It  seems  to  me  that 
it  Is  almost  equivalent  to  judicial  legislation 
for  the  courts  to  say  that  such  broad  and 
comprehensive  language  in  the  statute  should 
be  given  a  restricted  meaning,  and  held  not 
to  apply  to  the  change  that  was  made  in  this 
case. 

In  holding  that  the  particular  provision  of 
the  statute  regulating  the  liability  of  sureties 
is  unconstitutional,  I  do  not  intend  to  deelare 
the  entire  act  void.  That  portion  of  the  stat- 
ute can  be  eliminated,  and  a  valid  law  re- 
main, regulating  Qie  rights  of  owners,  coo- 
tractors^  materialmen,  and  laborers. 


BRAD7,  J.  (dissenting).  The  Instances 
have  been  rare  In  which  I  have  felt  compel- 
led to  disagree  with  my  Assodates,  bat  In 
this  caw  I  consider  it  my  imperative  duty  to 
do  BO.  Ordinarily,  I  should  be  content  to 
merely  register  my  formal  dissent  but  the 
decision  impresses  me  as  being  so  destructive 
of  the  fundamental  law  of  agency,  and  audi 
an  undue  regard  for  the  findings  of  a  trial 
court,  as  to  justify  me  in  writing  at  length, 
my  views. 

In  the  original  opinion,  while  differing  up- 
on the  question  of  the  constitutionality  of  the 
statute,  tikis  court  unanimously  held  that 
there  had  been  such  a  change  In  the  oodlracrt 
to  which  ai)pellant  bound  itself  as  surety  as 
released  it  from  liability.  It  was  further 
held  that  the  facts  in  the  case  did  not  raise 
any  issue  of  estoppel  In  pals,  and  It  was  ex- 
pressly found  by  this  court  that  the  finding 
of  the  trial  court,  to  the  effect  that  the  sure- 
ty received  pay  on  the  second  contract  was 
not  supported  by  the  evidence.  The  case  Is 
now  made  to  turn  upon  exactly  opposite  coo- 
dnslons  as  to  the  facts  in  relation  to  the  pay- 
ment of  a  premium  upon  the  second  contract. 
The  basis  for  this  change  in  opinion  is  sub- 
stantially the  mere  uncorroborated  statement 
of  an  architect  that  be  heard  the  general 
agent  for  appellant  make  the  admission, 
about  four  months  after  the  contract  was 
consummated,  that  the  company  had  been 
paid  a  premium  on  the  supplemental  con- 
tract 

My  dissent  is  founded  on  practically  two 
grounds:  First,  that  the  evidence,  upon 
which  the  finding  of  the  trial  court  and  of 
this  court  now  Is  based,  was  Incompetent  and 
insofflcient  to  support  the  finding  and  judg- 
ment predicated  thereon;  secondly,  that  if 
the  evidence  be  regarded  as  competent  and 
having  any  probative  value  whatever,  the 
finding  is  so  against  the  overwhelming 
weight  of  the  evidence  that  it  should  not  be 
permitted  to  stand. 

The  Supreme  Court  has  set  at  rest  all  que^ 
tlon  as  to  the  unconstitutionality  of  this  stat- 
ute, and  that  matter  need  not  be  further  con- 
sidered, although  I  should  have  liked  to  sug- 
gest the  Interpretations  which.  In  my  opinion, 
saved  the  statute  from  unconstitutionality. 
This  discussion  will  be  limited  to  the  admis- 
sibility and  competency  of  the  evidence  Indi- 
cated, and  its  manifest  insufficiency  to  sup- 
port the  finding  and  judgment 

Out  of  the  multiplicity  of  cases  on  the  sub- 
ject, and  whatever  apparent  conflicts  there 
may  be  in  the  decisions,  the  rule  Is  to  be 
clearly  deduced  that  a  prlndpal  is  never  to 
be  deprived  of  bis  property  or  rights  by  decla- 
rations and  admissions  of  an  agent  not  made 
in  the  performance  of  his  duties,  and  amount- 
ing to  no  more  than  a  mere  narrative  of  a 
past  event.  Perhaps  I  could  not  better  begin 
the  treatment  oC  this  question  than  by  qud^ 
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*^K  from  Greenleaf  on  Evidence,  toL  1,  p. 
fc^tS.  i  200  (letb  Bd.),  aa  ft^Iowo: 

'"With  respect  to  all  verbal  adniaaions,  It  may 
>  ^  observed  that  the7  ought  to  be  received  with 
S'K-eat  caotion.  The  evidence,  oonaiBting  aa  it 
dloes  in  the  mere  repetition  of  oral  atatementa, 
i^  Bubject  to  much  imperfection  and  mistakes; 
tine  party  himself  either  being  misinformed,  or 
not  having  clearly  expressed  his  own  meaning, 
o  E-  the  witness  having  misunderstood  him.  It 
f  T-eqnently  happens,  also,  that  the  witness,  by 
u  ziintentionally  altering  a  few  of  the  exprea- 
^i.ons  really  used,  gives  an  efEect  to  the  state- 
am  ent  completely  at  variance  with  what  the 
S>«jrt7  actually  did  say." 

I  ^rlll  now  cite  and  quote  from  illustrative 
<rase8,  noting  by  the  use  of  italics  the  portions 
of  opinions  whidi  I  wish  to  emphasize. 

The  case  of  Parr  v.  Illinois  Life  Ins.  Co.,  a 
decision  by  the  Missouri  Court  of  Appeals, 
ITS  Mo.  App.  155, 165  S.  W.  1152,  Is  direcOy  In 
XX>int  upon  the  Inadmissibility  and  Incom- 
■petency  of  such  testimony,  where  the  declara- 
tions and  admissions  of  the  agent  are  made 
subsequent  to  the  transaction  and  not  as  a 
part  of  the  very  work  or  business  he  is  trans- 
acting undo:  the  authority  of  his  prindpaL 
^Fbe  distinction  between  such  admissions  by 
an   agent  in  relation  to  a  past  event  and 
those    made    contemxraraneously    .with    the 
transaction  Is  pointed  out  in  that  case. 

In  Stone  v.  Railroad  News  Co.,  153  Ky. 
240,  244,  164  S.  W.  109S-1094,  llablUty  was 
sought  to  be  fixed  upon  the  corporation  by 
proof  of  statements  or  admissions  of  the  gen- 
eral manager  after  the  accident  In  the 
course  of  the  opinion  it  was  stated: 

"The  mle  is  that  the  declarations  of  an  offi- 
cer or  agent  not  forming  any  part  of  his  official 
act  or  act  within  the  scope  of  the  agency,  are 
not  admissible  against  the  corporation  to  prove 
an  antecedent  fact,  nor,  as  a  general  rule,  is  the 
admission  of  the  officer  or  agent  of  a  fact  tend- 
ing to  show  liability  of  the  corporation  receiv- 
able against  the  corporation  when  made  subse- 
quent to  the  transaction  in  question,  and  not 
properly  a  part  thereof.  ESUlott  on  E>Tidence, 
vol.  1,  page  878,  section  265;  Bast  Tennessee 
Telephone  Ca  v.  Simm'a  Adm'r,  99  Ky.  404 
[36  S.  W.  171].  Bven  if  any  portion  of  Schols'a 
evidence  was  competent  for  the  purpose  of  im- 
peaching Blackman,  it  wo*  not  cotnpetent  m 
tubstantive  evidence,  and  cannot,  therefore,  ie 
oontidered  in  determining  whether  or  not  a  per- 
emptory inttrvction  thould  have  gone.  Reject- 
ing the  alleged  statements  of  Blackman,  which 
were  deariy  incompetent  as  substantive  evi- 
dence, there  is  not  the  sUghteat  evidence  tend- 
ing to  show  that  the  News  Company  knew,  or  by 
tlie  ezeieise  of  ordinary  care  could  have  known, 
of  the  dangerous  condition  of  the  bottles  or  of 
their  liability  to  explode." 

Further  Instructive  cases,  which  time  will 
not  permit  me  to  discuss,  are  the  following : 
East  Tenn.  TeL  Co.  v.  Simms'  Adm'r,  99  Ky. 
404,  36  S.  W.  171;  Pac.  Mutual  Life  Ins.  Co. 
T.  Walker,  67  Ark.  147,  53  S.  W.  675;  Davis 
T.  Whiteside%  1  Dana  (Ky.)  177,  26  Am. 


Dec  138;  Wash  v.  Cary  (Ky.)  88  &  W. 
728.  In  the  latter  case  the  court  quoted  fr<Mn 
Stor^  on  Agency,  as  follows: 

"T%e  representation,  declaration,  and  admis- 
sion of  the  agent  does  not  bind  the  principal.  If 
it  is  not  made  at  the  very  time  of  the  contract, 
but  upon  another  occasion.  *  *  *  To  hold  a 
declaration  or  admission  of  an  agent  which  wot 
not  part  of  the  res  gesta  to  he  equivalent  to 
those  of  the  principal  would  render  the  situation 
of  every  prindpal  perilous  indeed.  Althougih 
such  declaration  or  admission  might  &a  faXae, 
yet  the  principal  would  2)e  bound  by  them." 

As  further  authority  along  this  line  may 
be  cited  Merrow  v.  Goodrich,  92  Me.  393,  42 
Atl.  797,  69  Am.  St.  Rep.  612;  Noel  Con- 
struction Co.  v.  Armored  Ccmcrete  Construc- 
tion Co,  120  Md.  287,  87  AU.  1049,  Ann.  Oas. 
1915A,  1032;  Hyatt  v.  Leonard  Storage  Co., 
196  Mich.  837,  162  N.  W.  951;  Memphis  &  V. 
R.  Co.  V.  Cocke,  64  Miss.  713,  2  South.  495; 
Moore  v.  Chicago  R.  (30.,  59  Miss.  213;  Mow- 
ing Madilne  Co.  v.  Pearson,  64  Hun,  638, 
19  N.  Y.  Supp.  486;  Johnson  t.  Ins.  Co.,  172 
N.  O.  142,  90  S.  BX  124;  Stone  v.  N.  W.  Sleigh 
Co.,  70  Wis.  585,  36  N.  W.  248;  Emerson  t. 
Burnett,  11  Colo.  App.  86,  52  Pac.  752.  In 
the  last-cited  case,  the  declarations  of  a  gen- 
eral manager  were  sought  to  be  shown  to 
bind  the  principal,  and  It  was  said : 

"There  is  no  rule  better  settled  than  that  the 
declarations  of  an  agent,  to  be  binding  upon  his 
principal,  must  \»  made  concerning  the  business 
which  he  is  authorized  to  transact,  and  while 
he  is  engaged  in  its  transaction.  •  *  •  The 
situation  is  not  altered  by  the  fact  that  Dorr 
had  the  general  management  of  the  ranch.  As 
a  general  agent  he  probably  had  authority  to 
conduct  a  variety  of  transactions;  but  each  one 
would  be  distinct  from  the  other,  and  his  decla- 
rations oonceming  a  particular  transaction 
could  not  be  a  part  of  the  res  gestte,  unless  made 
while  he  was  engaged  in  that  identical  transac- 
tion. The  prinoiple  of  the  rule  applies  to  all 
catea  of  agency,  whether  general  or  special." 

Fairlle  V.  Hastings,  10  Tes.  Jr.  123,  32  Re- 
print, 701,  contains  an  excellent  exposition 
of  the  rule  limiting  the  acts  and  declarations 
of  agents  to  matters  strictly  within  their 
authority,  and  the  dangers  of  admitting  mere 
narratives  of  past  events,  concluding  with 
this  statement: 

"A  party  is  bound  by  his  own  admission;  and 
is  not  permitted  to  contradict  it.  But  it  is  im^ 
possible  to  say,  a  man  is  precluded  from  ques- 
tioning or  contradicting  anything  apy  person 
has  asserted  as  to  him,  as  to  his  conduct  or  his 
agreement,  merely  because  that  person  has  been 
an  agent  of  his.  //  OTiy  fact,  material  to  the 
interest  of  either  party,  rests  in  the  knowledge 
of  the  agent,  it  is  to  be  proved  by  his  testimony, 
not  by  his  mere  assertion.'* 

In  Merchante'  Natl.  Bank  v.  C3ark,  139 
N.  T.  314,  34  N.  E.  910,  36  Am.  St  Rep.  710, 
It  was  said: 

"While  evidence  to  show  what  to<dt  place  at 
the  time  when  the  notes  were  oEEered  and  re- 
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ceiv«d  for  discount,  in  order  to  prove  Imowledse 
of  the  bank  of  the  fact,  might  be  proper,  aubse- 
quent  admissions  and  declarations  by  indlTidual 
directors,  or  other  officers,  would  be  of  no  effect 
to  bind  the  bank.  What  they  may  have  said, 
not  beinjr  under  oath,  cannot  be  evidence  against 
the  bank;  and  upon  that  principle,  as  because 
the  statements  were  not  made  in  strict  relation 
to  any  azency  for  the  bank,  such  evidence  ii 
inadmissible." 

It  was  further  said  tbat  an  agent  "has 
no  authority  to  bind  his  principal  by  any 
statements  as  to  bygone  transactions." 

Still  other  iUustratlTe  cases  are  the  fol- 
lowing :  Terry  -v.  Birmingham  NatL  Bnk., 
9.3  Ala.  599,  9  South.  299,  30  Am.  St.  Rep.  87; 
Western  Union  Tel.  Co.  v.  Way,  83  Ala.  642, 
554,  4  South.  844:  Oark  v.  Ooldie,  177  Mich. 
CSS,  144  N.  W.  504,  606;  Andalman  t.  Chica- 
go &  N.  W.  Ry.  Co.,  153  IlL  App.  169,  178; 
Toung  T.  Grand  Lodge  of  A.  O.  U.  W.,  149 
111.  App.  603,  606;  Jenks  r.  Burr,  66  111. 
450,  452;  Pennsylvania  Co.  t.  Kenwood 
Bridge  Co..  170  111.  645,  649,  49  N.  E.  216: 
Cleveland,  C,  C.  &  St.  L.  By.  Co.  v.  Jenkins, 
75  111.  App.  17,  26;  Taplin  v.  Marcy.  81  Vt. 
428,  71  Atl.  72,  76;  Raven  Red  Ash  Coal  Co. 
V.  Herron,  U4  Va.  103,  76  S.  ffi  752 ;  Reusch 
V.  Roanoke  Cold  Storage  Co.,  91  Va.  634,  22 
^.  B.  368;  Atlas  Assur.  Co.  t.  Kettles,  144 
Ga.  306,  87  S.  B.  1;  Aiken  v.  Tel.  Co.,  6  S. 
C.  (5  Rich.)  358,  369;  Hoffman  r.  Metropoli- 
tan Express  Co.,  Ill  App.  Dlv.  407,  97  N.  Y. 
Supp.  838,  841;  Flour  City  Natl.  Bnk.  t. 
Grover,  88  Hun,  4,  34  N.  T.  Supp.  496,  498; 
Scovlll  V.  Glasner,  79  Mo.  449,  455;  McDer- 
mott  V.  Hannibal  &  St.  J.  R.  Co.,  73  Mo. 
616,  519,  39  Am.  Rep.  526;  Dunnlngton  ft 
Co.  V.  Louisville  ft  N.  Ry.  Co.,  153  Ky.  388, 
155  S.  W.  750,  753 ;  Hazelton  v.  Union  Bonk 
of  Columbus,  32  Wis.  34,  48;  Hynds  v.  Hays, 
25  Ind.  31,  34;  Memphis  &  C.  B.  Co.  ▼.  Ma- 
ples. 63  Ala.  601,  609;  Wicktorwltz  v.  Farm- 
ers' Ins.  Co,  31  Or.  569,  51  Pac  75,  77;  First 
Natl.  Bnk.  of  Portland  v.  Linn  County  Natl. 
Bnk.,  30  Or.  296,  47  Pac.  614;  Morgan  v. 
Royal  Ben.  Society,  167  N.  0.  262,  83  S.  B. 
479.  481;  Vlcksburg  ft  Mcrldan  R.  R.  v. 
O'Brien.  119  U.  S.  99,  105,  7  Sup.  Ct.  118, 
30  L.  Ed.  299. 

In  Waggoner  r.  Snody,  98  Tex.  512,  85  S. 
W.  1134,  our  Supreme  Court  recognizes  the 
rule  laid  down  In  most  Of  the  cases  cited, 
and  it  was  there  said: 

"To  render  the  declarations  of  an  agent  ad- 
missible against  the  principal,  such  declara- 
tions must  have  been  made  concerning  an  act 
within  the  8(!ope  of  the  authority  of  the  agent, 
and  at  the  time  thai  the  act  v>a*  leing  perform- 
ed by  the  agent.  If  the  declarations  be  made 
before  or  after  the  act  was  done,  it  is  not  a  part 
of  the  res  gestie,  therefore  not  admissible." 

Other  Texas  cases  in  etTect  recognizing  the 
same  principle  are:  North  Am.  Accident  Ins. 
Co.  V.  Frazer,  112  S.  W.  812;  Carson  v. 
St.  Joseph  Stockyards  Co.,  167  Mo.  App.  443, 
151  S.  W.  752;  Tex.  Central  R.  Co.  t.  Dumas, 


140  S.  W.  643;  Bullock  r.  Houston  B.  ft  W, 
T.  Ry.  Co.,  66  S.  W.  184,  186;  Ter.  ft  P.  Ry. 
Co.  T.  Johnson,  90  Tex.  304,  38  S.  W.  520; 
Galveston,  H.  ft  8.  A.  Ry.  Co.  t.  Jackson.  53  S. 
W.  81;  Paris  ft  O.  N.  R.  Ca  v.  UidLey,  171 
S.  W.  540. 

As  to  the  effect  of  incompetent  testimony, 
as  probative  and  substantive  evidence  of  a 
fact,  our  Supreme  Court  has  recently  clearly  i 
laid  down  the  rule  In  Henry  t.  Phillips.  105 1 
Tex.  459, 161  S.W.  633: 

"The  testimony  of  the  witness  to  tbe  effect  | 
that  after  the  date  of  the  deed's  execution  by 
Patillo  he  listed  the  property  for  sale,  and  in- 
quired often  as  to  whether  it  could  be  sold,  and  ! 
of  another  that  Patillo  refused  to  sell  him  a  poi^ 
tion  of  the  land,  but  offered  to  sell  the  entire 
tract,  was  not  c<»npetent  testimony  to  proTC 
any  issue  in  the  case.  The  only  relevant  pur- 
pose for  which  this  testimony  could  have  been 
offered  was  for  the  purpose  of  showing  that 
Patillo  did  not  execute  the  deed  in  question  for 
the  purpose  of  conveying  the  land  therein  de- 
scribed. For  this  purpose  it  was  not  admissible, 
being  hearsay  evidence  and  in  disparagement  of 
the  grantor's  deed  duly  executed.  •  •  • 
While  the  admission  of  this  testimony  was  not 
objected  to  by  counsel  for  defendants,  that  fact 
would  be  important  only  in  the  event  its  admis- 
sion was  afterwards  complained  of  as  violative 
of  a  right  reserved  to  defendants.  Such  incom- 
petent tcstimonv  can  never  form  ike  basis  of  a 
finding  of  fads  in  an  appellate  cowrt,  notuiiih- 
standing  its  presence  in  the  record  leithouf  ob- 
jeotion.  When  the  appellate  court  comes  to  ap- 
ply the  law  to  testimony  constituting  the  facts 
of  the  case,  •(  eon  only  base  its  conclusion  upon 
sueh  testimony  as  is  under  the  laic  competent. 
That  which  is  not  competent  teatimony  should 
be  given  no  probative  force.  The  admission  of 
such  testimony  is  no  talisman  to  give  effect  to 
that  which  is  irrelevant  and  incompetent  to 
sustain  or  deny  a  material  issue  in  a  case." 

It  is  admitted  that  the  statements  made  by 
Mr.  Coleman  to  Mr.  Phelps,  the  architect, 
were  made  at  least  four  months  after  the 
second  contract  .was  made  and  the  premium 
paid.  If  at  aU.  It  is  further  undisputed 
that  the  circumstances  of  these  statements 
were  that  tliey  were  made  while  these  gentle- 
men and  a  third  party  were  going  to  Medina 
Dam,  in  Bexar  county,  on  a  fishing  trip.  Mr. 
Phelps  was  even  unable  to  definitely  fix  the 
month  in  which  it  occurred.  The  jartles 
were  in  an  automobile,  and  the  cooversation 
detailed  by  the  witness  was  during  the  trip 
in  the  car  to  Medina  Dam.  Mr.  Phelps  could 
not  even  fix  the  place  where  the  alleged  ad- 
mission occurred  as  to  the  payment  of  a 
premium  for  the  supplemental  contract,  stat- 
ing that  It  .was  either  on  some  street  in  San 
Antonio  or  on  the  road  to  the  fishing  place. 

While  Mr.  Phelps  testified  that  the  con- 
versation related  to  the  custom  of  surety 
companies,  In  charging  an  extra  premiiun  for 
additional  work,  and  that  he  was  clear  in  his 
recollection  that  Mr.  Coleman  nlade  the  state- 
ment that  a  premium  was  In  fact  paid,  he 
fixes  tha  time  as  aeveral  mcHiths  after  the 
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eecond    contract  was  made,  and  states  that 
tlie  declaxatlon  was  volnnteered  by  Mr.  Cole- 
man.     It  1b  not  claimed  that  there  was  any 
argunaent  as  to  whether  or  not  the  premiimi 
bad  been   paid,  or  that  the  question  was  In 
controversy,   nor  even   that   any   one   was 
claiming  tbat  a  premium  had  been  paid,  but 
simply   -fva.a  a  statement  volunteered  by  Mr. 
Coleman,  In  the  course  of  a  general  conversa- 
tion   on    tbe  customs  of  surety  companies. 
Tbus    manifestly  It  Is  not  urged   that  the 
alleged,  declaration  of  Mr.  Coleman  was  made 
as  tbe  result  of  deliberate  thought  upon  tbe 
question,    nor  even    that  his   attention   had 
been  directed  to  the  fact  tbat  It  was  being 
'claimed  tbat  tbe  company  was  bound  on  the 
second    contract,  and  that  a  premium  had 
been   paid  therefor  to  the  surety  company. 
In    tbese    circumstances,   I   earnestly    insist 
tbat,  not  only  was  the  admission  inadmis- 
sible,  upon  which  absolute  liability  is  now 
sougbt   to  be  ftsed  on  tbe  principal,  being 
made  long  after  the  event  claimed,  but  that 
It  was  not,  in  any  just  and  proper  sense,  made 
•wbUe  executing  any  matter  Intrusted  to  him 
by   tbe  principal,  nor  In  the  course  of  his 
duty  to  bis  employer. 

To  my  mind.  In  holding  tliat  this  testi- 
mony, contradicted  as  it  was.  In  effect,  by 
tbat  of  every  other  witness  who  testified  on 
the  subject,  was  admissible  and  competent, 
the  majority  have  set  a  dangerous  precedent. 
If  tbis  is  the  law,  it  is  extremely  precarious 
for  any  person  or  corporation  to  undertake  to 
transact  business  through  agents,  general  or 
special.    As  the  holding  is  sought  to  be  jus- 
tified upon  the  ground  that  the  principal  here 
is  a  corporation,  and  that  its  general  agent 
must  be  regarded  as  the  alter  ego  of  the  com- 
pany, it  is  apparent  that  the  decision  is  most 
Interesting  to  all  who  seelc  to  do  business 
in  corporate  form.    As  I  see  it,  there  Is  no 
real  difference,  as  to  this  question,  between 
declarations   and   admissions    made  by   the 
agent  of  a  corporation  and  of  an  Individual. 
After  all,  the  question  comes  back  to  whether 
the  admission  was  made  In  the  scope  of  the 
BKent's  authority,  while  doing  the  work  or 
about  tbe  business  of  his  principal,  and  un- 
der such  circumstances  as  made  it  binding 
upon  the  employer.    Of  course,  I  concede  that 
a  general  agent  ordinarily  possesses  greater 
powers  than  a  special  or  local  agent,  but  I 
can  never  assent  to  the  view  that  declara- 
tions such  as  are  here  relied  upon,  made  in 
such  circumstances,  can  absolutely  bind  the 
principal,  even  though  a  corporation,  in  the 
absence  of  proof  that  he  had  authority  to 
malce    the    admissions.     In    this    particular 
case,  adverse  parties  were  careful  to  show 
the  authority  of  the  agent,  made  by  the  vice 
president  and  secretary-treasurer  of  the  com- 
pany, under  general  authority  of  a  resolution 
by  the  board.    It  is  worthy  of  note,  however, 
that  they  did  not  seek  to  show  any  authority 
to  make  snch  an  admLsslon,  nor  any  custom 
o(  its  .agents  to  make  sudu 


Believing  that  the  testimony  was  Inadmis- 
sible and  Incompetent,  I  am  of  the  opinion 
that  it  cannot  be  looked  to  in  support  of  the 
finding  and  judgment  of  the  trial  court.  Our 
Supreme  Court  has.  so  declared  in  Henry  v. 
Phillips,  supra,  and  that  decision  has  been 
followed  by  the  Courts  of  Civil  Appeals  in 
cases  dted  above.'  The  ground  of  differentia- 
tion suggested  in  the  last  opinion  of  the 
court  Is  to  my  ndnd  wholly  inadequate  and 
unjustified.  Mr.  Justice  JBNKINS,  in  seek- 
ing to  distinguish  Henry  v.  Phillips  from  the 
Instant  case,  has  stated  that  public  policy 
will  not  permit  a  gn^untor  to  say  that  he 
had  a  secret  mental  reservation  contrary  to 
the  express  terms  of  his  deed;  hence  such  a 
statement,  even  if  testified  to  by  the  grantor 
himself,  could  not  form  the  basis  of  a  ver- 
dict or  judgment.  It  may  be  replied  that  nei- 
ther will  public  poUcy  permit  an  agent  to 
bind  his  principal  by  such  a  declaration,  un- 
less made  with  authority  and  In  the  line  of 
his  duty.  The  objection  goes  beyond  the 
mere  claim  of  hearsay;  It  goes  to  the  proba- 
tive value  of  the  declaration,  even  If  ad- 
mitted to  have  been  made.  The  principle 
recognized  In  the  decisions  Is  that  such  evi- 
dence is  incompetent  to  prove  the  ultimate 
fact,  being  but  a  mere  narrative  of  a  past 
and  consummated  transaction,  tbe  declara- 
tion not  shown  to  have  been  made  with  au- 
thority, as  well  as  being  the  purest  hearsay. 
It  Is  wholly  lacking  In  probative  value,  es- 
pecially In  that  the  very  party  who  is  claim- 
ed to  have  made  the  declarations  was  a  wit- 
ness in  the  case,  and  denied  not  only  the 
statements  imputed,  but  positively  testified 
on  the  ultimate  question  of  fact  that  no  pro- 
minm  was  ever  paid.  Not  only  has  this 
question  been  decided  by  our  own  courts, 
but  there  is  strong  authority  from  other  Ju- 
risdictions to  tbe  same  effect.  In  Mima, 
Queen  &  Child  v.  Hepburn,  7  Crancb,  280,  8 
It.  Ed.  348,  It  was  said  that— 

"Hearsay  evidence  is  incompetent  to  estab- 
lish any  specific  fact,  which  fact  is  in  its  nature 
susceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge." 

To  the  same  effect  Is  Hopt  v.  Utah,  110 
U.  S.  674,  4  Sup.  Ct  202,  28  L.  Ed.  262;  In 
re  J.  S.  Appel  Suit  &  aoak  Co.  (D.  C.)  198 
Fed.  322;  Claflin  v.  Bailance,  91  6a.  411, 18 
S.  E.  309:  Eastlick  v.  Southern  Ry.  Co.,  116 
6a.  48,  42  S.  E.  499;  SutUes  v.  Sewell,  117 
6a.  214,  43  S.  B.  486;  State  Bank  v.  Wooddy, 
10  Ark.  638., 

In  tbe  last  three  cases  it  was  expressly 
held  that  the  admission  of  hearsay  evi- 
dence without  objection  does  not  render  it 
legal  and  admissible  testimony,  and  that  it 
is  of  no  probative  value.  As  was  quaintly 
said  In  Re  Case,  214  N.  T.  109,  108  N.  E. 
408,  "Insufficient  evidence  is,  In  the  eye  of 
the  law,  no  evidence." 

I  also  call  attention  to  the  following  line 
of  cases,  holding  that  awards  of  Industrial 
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Accident  Boards  cannot  be  sustained  where 
based  upon  Incompetent  and  hearsay  evi- 
dence, admitted  without  objecti(»i,  althongh 
such  boards  are  permitted  to  hear  Eracb  evi- 
dence, and  no  objection'ls  permitted  by  the 
statute:  McCanley  v.  Imperial  Woolen  Oo., 
261  Pa.  812,  104  Atl.  617;  Valentine  v.  Wea- 
ver. 191  Ky.  37,  228  S.  W.  1036  r  Redi  v. 
Whlttlesberger,  181  Mich.  463, 148  N.  W.  247, 
Ann.  Cas.  1916C,  771;  Carroll  v.  Knlclter- 
bocker  Ice  Co.,  218  N.  X.  435,  113  N.  E.  507, 
Aim.  Cas.  1918B,  540. 

While  convinced  that,  upon  the  principles 
and  authorities  heretofore  btated,  the  finding 
in  question  must  fall,  I  am  further  fixed  In 
the  view  that,  upon  the  assumption  that  the 
evidence  was  admissible  and  competent,  the 
finding  is  so  in  the  face  of  the  overwhelm- 
ing weight  of  the  evidfmce  that  it  cannot 
stand.  The  testimony  of  Mr.  Phelps,  the  ar- 
chitect, that  Mr.  Coleman  had  volunteered 
the  admission  that  a  premium  had  been 
paid.  Is  disputed  by  every  other  witness  who 
ondertools  to  testify  on  this  point.  If  the 
premium  was  paid,  by  whom  was  it  paid? 
Not  by  Mr.  Hood,  the  contractor,  for  he  tes- 
tified that  he  never  paid  it  The  owners  al- 
so testified,  and  they  disclaimed  ever  having 
paid  It,  or  having  any  Itnowledge  of  its  be- 
ing paid.  Mr.  Coleman  not  only  denied  that 
be  ever  made  such  a  statement,  but  swears 
that  no  premium  was  collected.  He  had  the 
sheets  from  his  ledger,  and  the  file  of  this 
transaction  present  at  the  trial,  and  account- 
ed for  every  dollar  of  the  account  relating 
to  this  contract  It  was  sought  to  be  shown 
that  the  payment  for  a  premium  on  the  sec- 
ond cmitract  was  Included  in  certain  it«ns 
ot  amounts  paid  to  the  surety  company  for 
insurance,  but  Mr.  Coleman  unmistakably 
showed  that  the  checlcs  or  drafts  for  these 
amounts  did  not  Include  a  premium  for  the 
bond,  but  embraced  only  the  cost  of  "lia- 
bility Insurance,"  whldi  Included  a  different 
class  of  undertakings.  He  gave  In  detail 
the  numbers  of  the  policies,  and  excluded 
any  possibility  that  the  premium  for  the  sec- 
ond contract  was  ever  paid.  Furthermore, 
Mr.  Coleman  testified  that  he  would  not  have 
executed  a  second  bond,  nor  have  received  a 
premium  therefor,  on  his  own  responsibility, 
but  would  have  referred  the  matter  to  the 
general  officers  of  the  company.  His  reason 
for  this  statement,  which  is  corroborated,  in 
effect,  by  Mr.  Hood,  the  contractor,  was  that 
the  possible  financial  troubles  of  Mr.  Hood, 
arising  out  "of  some  litigation  in  Missouri, 
might  have  made  the  second  contract  an  un- 
desirable risk. 

If  It  be  conceded  that  Coleman  was  an  in- 
terested witness,  there  is  nothing  whatever 
In  this  record  to  indicate  that  Mr.  Hood,  the 
contractor,  was  other  than  disinterested,  as 
to  this  question.  If  the  premium  was  ever 
paid,  he  was  certainly  the  proper  person  to 
paj  it,  since  all  the  funds  for  the  building 


were  paid  to  him.  He  positively  denied  ever 
paying  It  Besides,  he  states  a  drcnmstance 
strongly  corroborating  this  testimaay.  He 
testified  that  when  the  question  of  a  seccnd 
or  new  bond  was  being  discussed,  he  insisted 
that  if  one  was  to  be  given  he  must  have  an 
additional  allowance  of  9260.  Of  this 
amount  $149  and  some  odd  cents  waa  for 
the  commission  to  the  surety  company,  based 
on  1  i>er  cent  of  the  additional  cost,  and 
the  ?100  for  expenses  to  St  Ixmls.  The  rea- 
son for  this  additional  amount  was  that  he 
did  not  hope  to  have  Mr.  Coleman  make  the 
new  bond,  and  that  It  would  require  a  spe- 
cial trip  to  St.  Louis  to  discuss  the  matter 
with  the  office  ther&  As  far  as  the  record 
discloses,  I  have  not  fovmd  that  this  testi- 
mony is  disputed,  nor  that  any  such  al- 
lowance was  ever  made  or  paid  to  Mr.  Hood, 
for  the  purpose  of  paying  the  premium,  or 
his  expenses.  As  stated  above,  his  testimony 
is  also  corroborative  of  Mr.  Coleman's  con- 
tention that  he  would  not  have  accepted  a 
premium  for  the  supplemental  contract  with- 
out special  authority  from  the  company. 

The  owners  made  no  such  claim;  and  there 
is  nothing  whatever  in  this  record,  outside 
the  statement  of  Mr.  Phelps  as  to  the  admis- 
sion of  Coleman,  which  tends  to  show  any 
payment  This  is  not  all.  In  one  of  the 
opinions  now  withdrawn,  it  was  stated  that 
Mr.  Phelps,  the  architect  was  a  disinterest- 
ed witness.  Let  us  see  if  he  was.  The  own^ 
ers  who  testified  stated  that  they  had  dis- 
cussed the  necessity  for  a  new  bond  with  Mr. 
Phelps,  :$7ho  had  prepared  the  supplemental 
contract  and  he  had  a  place  therein  Insert- 
ed for  the  approval  of  the  contract  by  the 
surely  company.  They  testified  that  either 
Mr.  Phelps  had  convinced  them  that  there 
was  no  necessity  for  a  new  bond,  or  that 
they  had  looked  to  him  to  attend  to  this 
phase  of  the  matter,  and  secure  a  new  bond, 
if  necessary.  This  Is  the  positive  testimony 
of  Mr.  Zilker,  one  of  the  owners.  In  view 
of  Mr.  Phdps'  standing  as  an  architect,  and 
of  his  dereliction  of  duty,  upon  the  assump- 
tion that  he  had  neglected  this  Important 
feature  of  his  employment  can  It  be  Justly 
said  that  he  was  a  disinterested  witness? 

This  statement  of  the  evidence  should  be 
sufficient  to  show  that  the  conclusion  of  the 
trial  court,  approved  by  this  court,  was  di- 
rectly oiqwsed  to  the  overwhdming  weight 
of  the  evidence.  It  rests  wholly  on  Mr. 
Phelps'  narrative  of  what  he  heard  Mr.  Cole- 
man say,  and  wlttont  any  pretense  on  the 
part  of  Mr.  Phelps  that  he  had  any  knowledge 
of  the  premium  having  been  paid.  In  my 
Judgment,  this  testimony  amounts  In  any 
event  to  no  more  than  a  mere  scintilla  ot 
evidence,  especially  under  the  circumstances 
of  the  alleged  admission. 

The  testimony  shows,  without  dispute, 
that  the  admission,  volunteered  by  Mr.  Cole- 
man, was  made  In  an  automobile^  probably 


Digitized  by 


Google 


Tex.) 


S0UTHJ2RN  StJRETT  CO.  ▼.  NALUE  ft  CO. 


4U 


wbUo  traveltng  over  mountain  roads  on  a 
fisliing  trip  to  Medina  Dam.  Wblle  th.e  par- 
ties talbed,  the  little  Ford  rattled  right 
along,  and  It  Is  InconoeiTable  that  their 
thou^ts  were  not  to  some  extent  upon  fhelr 
adventure.  To  any  one  who  knows  the  al- 
luring piscatorial  iKtssibllities  of  Medina 
Lake,  that  paradise  of  Texas  fishermen,  it 
seems  strange  to  give  so  much  force  and  ef- 
fect to  a  declaration  of  this  character,  even 
If  it  were  made.  I  am  especially  surprised 
that  the  CaUef  Justice  of  this  court,  so  long 
and  so  well-known  over  this  state  as  an  ar- 
dent, though  sometime  unsuccessful,  disciple 
of  Izaak  Walton,  should  be  willing  to  attrib- 
ute the  serious  result  he  has  to  the  mere 
casual  remaiii  of  even  a  general  agent,  vol- 
unteered under  8n<±  circumstances. 

Levity  aside,  I  earnestly  Insist  that  such 
dedaratlon  was  casual  in  every  proper  sense. 
It  was  not  made  In  the  line  of  the  duty  of 
the  agent,  nor  In  the  course  of  his  employ- 
ment, in  relation  to  a  pending  subject  It 
was  In  reference  to  an  already  consummated 
contract  to  guarantee  the  performance  of  the 
contractor's  obligation  to  do  a  work,  which 
entailed  an  addltl(xial  cost  of  practically 
twenty  per  cent,  and,  as  this  court  has  held, 
changed  the  identity  of  the  original  contract 
It  was  made,  if  at  all,  not  In  the  course  of 
a  discussion  as  to  whether  or  not  the  pre- 
mium was  paid,  but  was  merely  volunteered ; 
Mr.  Coleman  not  having  been  apprised  that 
aoy  <»e  was  claiming  a  payment  of  the  pre- 
mlmn. 

It  is  not  enough  to  show  that  the  general 
subject  of  -Qie  conversation  was  the  building 
in  conrse  of  erection,  to  bring  the  admission 
within  the  line  of  the  agenf  s  authority  and 
duty.  The  spedflc  subject-matter  was  the 
toceptance  of  a  consideratiop  for  an  under- 
taking of  the  company,  and  that  was  not  un- 
der dlscusskm.  All  such  considerations  as  a 
discussiou  of  the  progress  being  made  by  Mr. 
Hood  on  the  building,  and  whether  It  was 
satisfactory,  and  what  were  the  general  cus- 
toms of  surety  companies,  are  all  beside  the 
question.  The  crux  of  the  whole  matter  Is: 
Was  Coleman  In  this  respect  about  the  busi- 
ness of  his  employer,  and  following  the  line 
of  his  duty  with  regard  to  the  very  matter 
of  the  payment  of  a  premium?  If  the  case 
is  to  turn  upcHi  whether  Coleman  was  the 
•Iter  ego  of  the  corporation,  then  that  rela- 
tion must  be  tested,  not  by  proof  as  to  his 
power  to  make  the  original  contract  nor 
even  bis  authority  to  have  accepted  a  pre- 
mium and  to  have  bound  the  company  on  a 
aecond  contract  but  his  authority  to  bind 
the  company  by  a  mere  admission  long  sub- 
sequent to  tiie  time  when  such  undertaking 
was  assumed,  and  under  the  remarkable  dr- 
cumstances  disclosed  by  the  record. 

I  dlspnte  some  at  the  facts  cited  in  the 
•pinkm  to  support  the  finding  in  question,  as 
wdl  as  the  effect  given  them.    It  la  stated 


tkat  the  relations  of  Mr.  Coleman  and  Mr. 
Hood,  the  contractor,  were  close  and  confix 
dentiaU  I  find  from  the  record  that  -Mr. 
Coleman  testified,  apparently  without  dl8- 
putev  that  he  only  knew  Hood  a  very  short 
time  before  the  first  contract  was  executed, 
and  that  he  knew  of  him  previously  only  by 
hearsay.  As  to  the  suggestloa  that  Mr.  Cole- 
man knew  of  the  contemplated  change  before 
and  after  it  was  made,  and  made  no  objec- 
tion, this  was  utterly  Insufficient  to  fix  any 
liability  on  the  company.  The  agent  was  un- 
der no  duty,  indeed,  had  no  right  to  object 
to  a  new  contract  between  the  owners  and 
the  contractor.  As  to  the  circumstance  that 
the  company  had  received  an  assignment  of 
the  funds  payable  to  the  contractor  under 
the  first  contract  and  that  Coleman  had  re- 
ceived and  disbursed  payments  oa  estimates 
of  the  architect  after  the  change,  this,  too, 
is  Insufficient  to  show,  in  the  face  of  the  posi- 
tive testimony  In  this  record,  that  the  com- 
pany had  undertakoi  to  become  surety  on 
the  second  contract.  Tbe  statement  of  facts 
shows  good  and  sufficient  reasons  for  the 
making  of  such  assignment  due  to  actual  or 
probable  financial  difficulty  of  Mr.  Hood,  the 
contractor,  and  possible  Interference  with 
and  hindrance  of  his  work  from  outside  par- 
ties. The  account  was  a  Joint  control  ac- 
count, requiring  the  signatures  of  both  Mr. 
Hood  and  Mr.  Coleman  before  the  building 
fund  could  be  disbursed,  and  this  for  the 
reason  Just  stated. 

The  fact  that  the  estimates  disclosed  <m 
their  face  that  they  included  lumber  and  ma- 
terial for  the  fourth  story  Is  of  very  little,  If 
any,  weight  when  it  is  remembered  that  at 
the  time  the  new  contract  was  made  the 
building,  as  originally  planned,  was  only 
about  two-thirds  completed,  and  the  new  es- 
timates Included  both  work  under  the  old 
and  the  new  contract  It  Is  obvious  that  for 
the  protection  of  the  surety  company's  Inter- 
est Vr-  Ooleman  might  well  have  continued 
to  jointly  .control  the  disposition  of  the  funds 
received  for  tite  building,  even  though  they 
Included  work -under  the  new  contract,  with- 
out binding  his  principal  to  an  undertaking 
to  which  it  never  assented,  and  for  which  it 
received  no  consideration. 

It  should  not  be  necessary  for  me  to  say 
that  I  have  reached  the  conclusion  stated 
with  regret  I  am  not  at  all  unmindful  of 
the  rule  requiring  an  appellate  court  to  sus- 
tain the  findings  of  a  trial  court  upon  ques- 
tions of  fact  where  there  is  evidence  to  sup- 
port them.  It  is  not  only  a  well-settled  rule, 
but  a  very  convenient  one  in  the  disposition 
of  troublesome  cases.  I  fear  It  is  too  often 
resorted  to.  I  think  I  may  be  permitted  to 
say  that  no  Judge  has  shown  greater  defer- 
ence than  myself  for  the  conclusions  of  trial 
courts  on  fact  questions,  bnt  surely  there  is 
a  limit.  There  must  be  boundaries  beyond 
which  an  appellate  court  may  not  go  withr 
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crat  practically  abdicating  the  function  "^f 
revising  Judgments  not  Mipported  by  compe- 
tent evidence.  It  is  hoped  that  this  language 
is  not  too  strong,  because  my  respect  for  the 
opinion  of  my  Associates  Is  only  equalled  by 
my  regard  for  their  feelings.  To  snm  it  all 
up,  I  cannot  in  good  conscience  approve  the 
conclusion  reached.  If  the  decision  must 
stand,  it  will  have  to  be  over  my  earnest 
protest,  based  upon  a  conclusion  reached  only 
af^er  the  most  mature  deliberation  and 
thought  of  which  I  am  capable. 

I  cannot  conclude  this  opinion  without  ac- 
knowledging my  great  obligation  to  able 
connsel  for  appellant,  whose  industry  and 
research  have  made  available  such  a  wealth 
of  authority,  upon  the  questions  discussed, 
and  whose  clear  and  forcible  arguments 
have  greatly  assisted  me. 


PICKRELL  et  at.  v.  IMPERIAL  PETROLE- 
UM CO.  et  al.    (No.  1779.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

April  20,  1921.    Rehearing  Denied 

Junel,  1&21.) 

1.  Evidence  «=s>57l(7)— Jury  are  not  bound  by 
opinion  based  on  disputed  facts. 

In  an  action  for  deceit  in  the  sale  of  an 
oO  lease,  the  jury  are  not  bound  as  to  the  val- 
ue of  the  lease  by  the  opinion  of  the  only  wit- 
ness who  testified  to  such  value,  where  the 
facts  on  which  the  opinion  was  based  were  dis- 
puted. 

2.  Evidence  <3s»57l(7)— Jury  are  not  bound 
by  opinion  of  Interested  witness. 

In  an  action  for  deceit  the  jury  are  not 
hound  to  accept  the  opinion  of  an  interested 
witness  as  to  the  actual  value  of  the  prop- 
erty sold,  though  no  other  witness  expressed 
an  opinion  as  to  such  value. 

3.  Trial  ®=>365( I)— Verdict  must  be  construed 
In  light  of  circumstances. 

A  special  verdict  rendered  by  the  jury  must, 
like  many  other  instruments,  be  construed  in 
the  light  of  the  surrounding  circumstances. 

4.  Judgment  i&=>256(2)  —  Trial  <3=>365(l)  — 
Special  answer  hetd  to  find  value  of  entire 
lease  not  merely  of  Interest  In  controversy; 
Judgment  erroneous  as  not  oonforming  to  spe- 
cial findings. 

In  an  action  for  deceit  in  the  sale  of  an  un- 
divided seven-sixteenths  interest  in  an  oil  and 
gas  lease,  an  answer  by  the  jury  to  a  special 
issue  as  to  the  reasonable  market  value  of  the 
lease  and  the  wells  at  the  time  the  contract  was 
made  by  its  language  refers  to  the  value  of  the 
lease  as  an  entirety,  and  is  not  limited  to  the 
interest  in  controversy  by  the  fact  that  the 
pleadings  and  evidence  related  only  to  such  in- 
terest so  that  it  was  error  to  render  judgment 
for  plaintiff  on  the  basis  that  the  value  stated 
was  the  value  only  of  the  interest  in  contro- 
versy.' 


5.  Mines  and  minerals  €=s>74  —  Purchaser  of 
lease  ratifying  contract  by  suing  for  deraK 
is  liable  for  Interest  on  purchase-money  notes^ 

Where  a  purchaser,  who  was  induced  by 
fraud  to  buy  an  oil  lease  in  part  payment  for 
which  he  executed  notes  bearing  interest  at  a 
stipulated  rate,  thereafter  elected  to  ratify  the 
contract  by  suing  for  damages  for  the  deceit, 
he  is  liable  for  the  interest  on  the  purchase- 
money  notes  as  well  as  the  principal,  against 
which  he  is  entitled  to  set  off  the  damages  occa- 
sioned by  the  deceit. 

6.  Mines  and  minerals  <8=>74— Vender  held  enti- 
tled to  attorney's  fee  on  purchase-money  notes 
notwithstanding  fraud  In  sale  of  lease. 

Where  a  purchaser  of  an  oil  lease  ezeented 
notes  for  a  portion  of  the  purchase  price  wbicn 
stipulated  for  an  attorne,v's  fee,  the  vendor 
is  entitled  in  an  action  against  him  for  deceit 
in  which  the  purchaser  did  not  recognize  the 
obligation  of  the  notes  to  claim  the  attorncj's 
fee  provided  for  by  the  notes,  though  the  pur- 
chaser recovers  damages  for  deceit,  which  are 
to  be  offset  against  his  liability  for  the  balance 
of  the  purchase  money. 

7.  Assignments  €=»I20 — Buyer  of  notes  pend- 
ing suit  thereon  can  prosecute  suit  in  nam* 
of  seller. 

_  The  buyer  of  purchase-money  notes  pending 
suit  between  the  vendor  and  the  purcliaser  can 
prosecute  the  suit  in  the  name  of  the  vendor 
without  becoming  a  party  thereto. 

On  Motion  for  Rehearing. 

8.  Appeal  and  error  <S=>I  177(8)— Judgment  not 
rendered  on  verdict  on  ambiguous  Issue. 

'VMiere  the  language  of  an  issue  submitted 
to  the  jury  indicated  that  the  jury  found  the 
value  of  an  oil  lease  as  an  entirety,  and  not 
the  value  of  the  interest  In  controversy,  but  the 
trial  court,  which  knew  the  arguments  made 
upon  such  issue,  construed  it  as  a  finding  of  the 
value  of  the  interest  in  controversy,  the  Court 
of  Appeals  will  not  render  a  Judgment  on  the 
issue  as  a  finding  of  the  entire  value,  which 
would  preclude  appellee  from  showing  that  the 
jury  intended  the  contrary,  but  win  remand  the 
case  for  a  new  triaL 

Appeal  from  District  Court,  Wichita  Oouik 
ty;  Edgar  Scurry,  Judge. 

Suit  by  rrank  T.  Plcknell  and  another 
against  the  Imperial  Petroleum  C!ompany  and 
others  to  recover  damages  for  deceit  in  the 
sale  of  an  oil  lease.  Judgment  for  the  plain- 
tilts  for  a  part  only  of  the  amount  claimed, 
and  they,  appeal.     Reversed  and  remanded. 

Kay,  AJdn  &  Kenley,  of  Wichita  Falls,  and 
McKwzle  &  Loose,  of  El  Paso,  for  appd- 
lants. 

Weeks,  Morrow  ft  Franola,  of  Wichita 
Falls,  for  appellees. 

BOYCiE,  J.  Appellants,  PIckrell  and 
Krupp,  brought  this  suit  against  appdlee  Im- 
perial Petroleum  Company  to  recover  dam- 
ages for  decdt  in  the  sale  by  the  Petroleum 
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Company  to  the  irialntlffs  of  an  undivided 
seren-slxteenths  Interest  In  and  to  a  cer- 
tain oil  and  gas  lease  on  flve  acres  of  land 
In  Wicblta  county,  Tex.  There  were  two 
oil-producing  wells  on  the  land  at  the  time 
of  the  contract  for  sale,  and  the  baals  ,of 
tbe  suit  was  alleged  false  representations 
made  as  to  the  conditlou  and  producing 
capacity  of  these  wella.  The  Jury  fonnd 
(hat  certain  false  representations  as  to  the 
condition  of  the  wells  had  been  made  by 
defendants  and  relied  upon  by  the  plaln- 
UtTs.  The  language  of  the  submission  of  Is- 
sne  No.  6  furnishes  the  ground  of  one  of  the 
principal  contentions  on  this  appeal.  The 
i.<!^e  and  its  answer  are  as  follows: 

"Special  issue  No.  6:  What  was  the  reason- 
able market  valne  of  the  lease  and  the  wells  at 
tbe  time  and  in  the  condition  you  find  such 
veils  to  have  been  in  at  the  time  the  contract 
was  made?    Answer:  $120,000." 

The  appellants  bad  agreed  to  pay  $100,- 
000  for  the  seven-sixteenths  Interest  In 
tbe  lease,  and  the  Judgment  entered  by  the 
court  allowed  the  plaintiffs  the  sum  of  $40,- 
000  damages  for  deceit.  Such  other  of  the 
proceedings  and  facts  In  the  record  of  the 
trial  court  as  Is  necessary  to  an  understand- 
inj;  of  the  opinion  will  be  stated  in  connection 
with  the  decision  of  the  particular  points 
raised. 

Appellants  first  contend  that  the  finding  of 
the  Jury  as  to  the  value  of  the  lease  Is  not 
supported  by  the  evidence;  that  the  trial 
conrt  was  bound  to  accept  what  appellants 
contend  Is  the  undisputed  evidence,  to  the 
effoct  that  the  value  of  the  seven-six- 
teenths Interest  in  the  lease  sold  to  the 
pleintUfs  was  the  sum  of  $21,875.  Tills  evi- 
dence consisted  of  the  opinion  of  the  plain- 
tiff Plckrell,  and  since  the  exact  language 
used  in  the  giving  of  this  testimony  may  be 
material  In  the  decision  of  another  question, 
di<icnssed  later,  we  will  quote  It.  The  wit- 
ness gays : 

"I  was  familiar  with  the  market  value  of  oil 
leases  as  to^the  flush  production  and  settled 
production  on  November  18,  1919.  From  my 
knowledge  of  the  condition  of  tliat  well  up 
there,  np  to  the  time  of  the  bringing  of  this 
suit,  wells  No.  1  and  No.  2  in  that  lease  out 
there,  I  would  know  the  market  value  of  that 
l<'age  in  tbe  condition  in  which  it  was  in  on 
Xovember  18,  1910.  The  reasonable  value, 
market  value,  of  that  lease  at  that  time  would 
be  not  more  than  $45,000  or  $50,000.  That  was 
the  full  value  of  the  lease.  The  seven-sii- 
teentbs  interest  wonld  be  about  $20,000  or  $21,- 
OOO.  It  would  be  seven-sixteenths  of  the  $46,- 
OOO  or  $50,000,  whichever  one  of  the  two  was 
tbe  market  vaiae.  *  •  •  From  my  knowl- 
edge DOW  I  do  aay  that  tbe  interest  we  bought 
in  this  property  was  worth  on  the  market  at 
the  time  we  bought  it  not  to  exceed  $20,000  or 
121,000." 

[1,  Z]  There  was  testimony  to  the  effect 
that  the  wells  had  been  reiwesentcd  as  being 


in  good  condition,  with  the  flnsh  oil  still  In 
them  and  capable  of  producing  frcntt  2,000  to 
2,500  barrels  of  oil  per  day,  and  that  they 
were  shut  down  at  the  time  of  the  making  of 
the  contract  on  account  of  lack  of  facilities 
to  handle  the  oU.  The  plaintiffs'  evidence 
tended  to  show :  That  well  No.  1  was  at  the 
time  of  the  execution  of  the  contract  "making 
salt  water,"  and  this  increased  until  soon 
thereafter  it  was  producing  only  salt  water ; 
that  the  casing  In  well  No.  2  had  been  raised 
by  gas  pressure,  and  when  the  gas  pressure, 
was  released  it  failed  to  go  back  to  its  seat 
by  about  10  Inches,  and  this  was  its  condition 
at  the  time  of  the  contract;  that  when  the 
well  was  opened,  soon  after  the  sale,  it  also 
produced  salt  water.  The  defendant's  testi- 
mony, on  the  other  hand,  tended  to  show  that 
the  wells  were,  at  the  time  of  the  sale,  each 
capable  of  producing  from  600  to  1,100  barrels 
of  oil  per  day  and  had  produced  no  salt 
water;  that  the  production  of  salt  water  in 
the  wells  was  the  result,  of  accidents  in 
swabbing  out  and  putting  liners  In  the  w^Is 
after  the  plaintiffs  took  charge  of  them.  The 
Jury  were  not  bound  to  accept  Plckrell's 
opinion  as  to  tbe  value  of  the  lease.  This 
opinion  was  based  on  the  theory  that  the 
wells  were  in  the  condition  detailed  by  plain- 
tiffs' witnesses,  and,  as  we  have  seen,  this 
was  a  matter  of  dispute.  But,  even  if  there 
were  no  dispute  as  to  the  facts,  the  opinion  of 
an  Interested  witness  need  not  be  accepted 
absolutely.  Buchanan  v.  Bowles,  218  S.  W. 
652,  and  authorities;  City  of  rt  Worth  v. 
Burgess,  191  S.  W.  864. 

[3,  4]  It  Is  next  contended  that  the  court 
erred  In  construing  the  finding  of  the  jury  in 
answer  to  the  sixth  special  issue,  quoted 
above,  to  mean  that  $120,000  was  the  value 
of  the  seven-sixteenths  interest  In  the  lease 
rather  than  the  value  of  the  entire  lease, 
and  in  entering  Judgment  on  such  construc- 
tion of  the  verdict.  A  verdict  of  a  Jury,  we 
take  it.  Is,  like  the  language  of  any  other 
Instrument,  to  be  construed  in  the  light  of 
the  surrounding  circumstances  (Gibson  v. 
Dickson,  178  S.  W.  48;  Rushing  v.  Lanier,  51 
Tex.  Civ.  App.  278,  111  S.  W.  1090;  G.,  O. 
&  S.  F.  Ry.  Co.  V.  Baker,  218  S.  W.  12; 
Adamson  Lumber  Co.  v.  King  Lumber  Co., 
227  S.  W.  702;  Crenwelge  v.  Ponder  [Com. 
App.]  228  S.  W.  145),  and  we  may  look  to 
the  record  to  determine  what  these  circum- 
stances were.  The  contract  sued  on  provides 
for  the  sale,  transfer,  and  assignment  of 
"an  undivided  seven-sixteenths  interest  in 
and  to  a  certain  oil  and  gas  lease"  on  the  said 
five  acred  of  land  which  were  particularly 
described,  "said  lease  being  a  part  of  a  cer- 
tain parcel  or  tract  of  land,  •  •  •  with 
field  notes  set  out  In  a  certain  oil  and  gas 
lease  duly  recorded,"  etc.  Tbe  contract  fur- 
ther provided: 

That  "the  proceeds  from  76  per  cent,  of  sev 
«i-Bixteenths  of  the  oil  runs  from  the  above-ds- 
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scribed  leasehold  estate"  sh6uld  be  paid  to  the 
First  Nationa]  Bank  of  Wichita  Falls,  to  be  ap- 
plied on  the  purchase  price  agreed  to  be  paid  for 
said  seTen-sizteeiiths  interest;  that  "it  is  fur- 
ther understood  and  agreed  that  there  are  now 
two  oil  wells  upon  said  above-described  lease- 
hold estate";  that  the  purchasers  "shall  take 
charge  of  said  lease  from  and  after  the  date 
hereof,  *  •  •  and  that  such  oil  as  is'  now 
in  storage  on  said  lease  at  this  time  shall  be- 
long to"  the  Imperial  Compao]';  that  the  ven- 
dors "now  have  a  certain  contract  and  agree- 
ment with  the  Sinclair-Gulf  Pipe  Line  Company, 
relative  to  the  running  of  oil  from  said  Icn'se- 
hold  estate,  and  it  is  understood  and  agreed 
that  the  first  party  will  transfer  and  assign 
said  contract  to  second  parties  along  with  the 
leasehold  estate";  that  "second  parties  take 
•aid  lease  subject  to  a  certain  assignment  made 
on  the  14th  day  of  May,  1919,  by  D.  C.  Brun- 
son,  M.  G.  Hickman,  and  A.  P.  Liever,  trustees 
of  the  Burk-Brunson  Calloway  Oil  Company, 
a  joint-stock  association,  covering  the  above- 
described  leasehold  estate,"  and  that  said  par- 
ties agree  to  carry  out  the  obligations  imposed 
by  virtue  «f  said  assignment  and  comply  with 
all  the  conditions  "set  tarth  in  the  original 
lease  upon  said  property" ;  that  "a  copy  of  this 
.  contract,  along  with  a  valid  and  bona  fide  as- 
signment of  said  oil  and  gas  lease,"  shall  be 
placed  in  escrow  with  agreement  for  delivery, 
as  particularly  set  out 

The  plaintiffs'  petition  begins  with  a  state- 
ment that  the  defendants  had  entered  into 
an  executory  contract  with  plaintiffs  for  the 
sale  of  "an  undivided  seven-sixteenths  Inter- 
est In  and  to  an  oil  and  gas  lease"  upon  said 
five  acres  of  land.  The  contract  is  then  de- 
scribed, and  the  petition  thereafter,  in  many 
places,  refers  to  the  transaction  generally  as 
a  sale  of  an  oil  and  gas  lease.  In  the  alle- 
gations of  the  fraudulent  represeutationa 
made  by  the  defendants  It  la  alleged,  among 
other  things: 

That  one  of  the  defendants  fraudulently  rep- 
resented 'Hhat  the  two  alleged  weUs  upon  said 
oil  and  gas  lease  were  good  oil  wells;  •  •  * 
that  the  production  of  oil  from  seven-sixteenths 
of  the  oil  and  gas  lease  owned  by  defendants 
would  pay  more  than  all  of  the  deferred  pay- 
ments: *  •  •  that  the  seven-sixteenths  in- 
terest of  said  oil  and  gas  lease,  as  owned  by 
the  defendants,  was  actually  worth  more  than 
$200,000;  •  •  *  that  the  plaintiffs'  income 
would  be  very  large  from  the  production  of  said 
seven-sixteenths  from  said  well;  that,  if  they 
purchased  said  seven-sixteenths  interest  in  said 
oil  and  gas  lease,  the  production  therefrom 
would  net  the  plaintiffs,  at  the  very  lowest, 
$1,500  per  day;  *  •  •  that  defendants  rep- 
resented to  the  plaintiffs  that  a  test  of  said 
two  alleged  wells  on  said  oil  and  gas  lease  could 
not  be  made;  •  •  •  that  defendants  repre- 
sented that  said  oil  and  gas  lease  and  the  two 
wells  thereon  to  be  the  best  in  the  northwest 
field." 

There  are  also  some  references  In  the  de- 
fendants' answer  to  the  "seven-sixteenths  in- 
terest" sold  by  the  defendants  to  the  plain- 
tifl.    The  case  was  submitted  on  special  ia- 


BUM,  and  the  oonrt  prefaced  the  aabmlBsioa 
of  the  isBues  as  to  false  repreeentatioiiB  Iv 
this  general  language: 

"Did  the  defendant  Tx  J.  Bt7«n  make  the 
following  representations  to  plaintiffs  iriieo 
they  were  negotiating  for  the  contract?" 

Issue  No.  1  Inquires  whether  it  was  repre- 
sented "that  the  two  alleged  wells  upon  said 
oil  and  gas  lease  were  good  oil  wells,"  etc. 
Issue  No.  5  required  a  finding  as  to  wlietber 
it  was  represented  by  the  defendants  that 
"said  two  alleged  wells,  1  and  2,  upon  said 
oil  and  gas  lease,  were  in  good  condition  for 
immediate  oi)eration,  and  that  they  bad  a 
contract  with  the  Sinclair  Gulf  Pipe  Line 
Company  whereby,  commencing  on  December 
1,  1919,  to  take  aU  the  oU  from  the  said  oil 
and  gas  lease,"  etc.  We  have  already  quoted 
special  issue  No,  6,  which  furnishes  the 
ground  of  the  controversy  presented  by  this 
assignment  We  have  also  already  quoted 
the  only  direct  evidence  that  was  given  ai 
to  the  value  of  the  lease,  or  the  seven-six- 
teenths interest  therein.  The  only  otber  evi- 
dence suggested  by  either  party  that  mi^t 
have  any  bearing  <m  this  matter  Is  the  testi- 
mony of  the  witnesses  Pickrell  and  Bryan, 
as  follows:    The  witness  Pickr^  testified: 

'^liis  interest  that  we  bought  from  the  Im- 
perial Petroleum  Company  was  a  working  in- 
terest. There  was  an  overriding  royalty 
or  seven-sixteenths  owned  by  somebody  else. 
That  was  owned  by  Burk-Bronson  &  Calloway. 
•  •  •  As  to  whether  I  knew  that  we  were 
taking  over  the  interest  of  the  one  who  was 
charged  with  the  drilling  of  the  wells,  we  were 
taking  over  the  interest  of  the  one  who  was  op- 
erating the  wells." 

The  witness  Bryan  testified: 

"The  lease  is  one  of  those  regular  aeven- 
eighths  working  interest  and  one-eighth  roy- 
alty interest,  and  they  acquired  seven-sixteenths 
in  it  in  consideration  that  they  operate  it  and 
drill  it" 

It  will  thus  be  seen  that  throughout  the 
proceedings  a  distinction  was  maintained, 
though  not  witti  entire  consistlncy  between 
the  oil  and  gas  lease  as  an  entirety  and  the 
seven-sixteenths  undivided  interest  wliich  was 
the  subject  of  the  contract  The  language  of 
the  submission  of  iesue  No.  6  would,  taken 
literally,  refer  to  the  lease  as  an  entirety,  and 
we  do  not  think  that  the  record  is  auffldent 
to  warrant  a  holding  that  it  should  be  other 
wise  construed.  It  is  true  that  the  evidence 
last  above  referred  to  makes  it  a^kear  that 
the  value  of  the  seven-sixteenths  Interest, 
which  was  the  subject  of  the  sale,  could  not 
properly  be  mathematically  determined  from 
a  finding  of  the  value  of  the  entire  lease,  bat 
the  witness  PIckrell  had  figured  it  in  that 
way  in  the  presence  of  the  jury.  The  fact 
of  the  impropriety  of  the  action  of  the  court 
in  submitting  an  issue  which  could  not  prop- 
erly form  the  baais  OiC  a  Judgment  Is  not,  on- 
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der  the  dicmnstances,  conrlndng  that  a  com- 
stractlon  opposed  to  the  natnral  and  literal 
meaning  of  the  language  should  be  adopted 
or  that  It  was  adopted  by  the  Jnry.  We  coH' 
clade  that  there  was  error  In  the  entry  of  the 
Judgment  baaed  on  this  eonstmction  of  the 
finding,  and  the  case  should  be  reversed  for 
this  reason.  We  do  not  think,  however,  that 
-we  should  render  Judgment  for  the  plaintiffs. 
The  trial  court  evidently  thought  that  the 
Jury  understood  the  finding  to  be  as  to  the 
valne  of  the  seven-sixteenths  Interest.  The 
language  used  under  all  the  circumstances 
-was  likely  to  lead  to  confusion  and  misun- 
derstanding.  There  Is  such  uncertainty  as 
to  the  meaning  of  the  verdict  that  we  do  not 
feel  warranted  in  rendering  a  JudgmMit  on 
It.  Railway  Co.  v.  Hathaway,  75  Tex.  557, 
12  S.  W.  909;  Sfoore  v.  Moore,  67  Tex.  293, 
8  S.  W.  M4. 

As  already  stated,  the  consideration  agreed 
to  be  paid  for  said  seven^stxteenths  Interest 
In  the  lease  was  1160,000.    Of  this  amount 
$.30,000  was  paid  in  cash,  and  the  balance 
evidenced  by  nine  notes,  one  payable  on  the 
10th  day  of  eacli  successive  month,  begins 
nlng  with  the  lOth  day  of  January,  1920. 
The    eight  notes  first  maturing  being    for 
$15,000  each,  and  the  last  note  for  $10,000. 
The   contract   provided    that   the   proceeds 
from  75  per  cent  ot  seven-sixteenths  of  the 
oil  runs  from  the  lease  should  be  paid  to  the 
First  NaUonal  Bank  of  Wichita  Falls,  to  be 
credited  upon  said  notes,   until  they  were 
fully  paid.    The  plaintiffs  paid  the  first  note, 
but  failed  to  pay  the  other  notes  as  they  ma- 
tured.   The  defendants,  In  their  answer,  set 
up  these  facts,  and  alleged  that  the  notes 
bad  been  placed  In  the  hands  of  attorneys 
for  collectl(»i,  and  prayed  for  Judgment  for 
principal,  interest  and  attorney's  fees  due  on 
said  notes,  according  to  the  provisions  there- 
of, and  also  for  a  foreclosure  of  lien  on  the 
seven-sixteenths  Interest  in  the  oil  and  gas 
lease.    The  district  Judge  applied  the  $40,000 
damages,  which  he  concluded  under  his  con- 
struction of  the  verdict  the  plaintiffs  were 
entitled  to  recover  on  their  action  for  deceit. 
In  satisfaction  of  the  notes  pro  tanto  as  of 
the  date  of  their  execution  and  gave  the  de- 
fendants Judgment  for  the  balance  due  on 
the  notes  after  such  application  with  inter- 
est on  such  balance  at  the  rate  stipulated  in 
the  notes,  but  refused  to  allow  the  recovery 
of  any  attorney's  fees  on  this  amount.    The 
Judge  also  found  that  certain  amounts,  being 
75  per  cent  of  the  oil  runs  from  said  Inter- 
est in  said  property,  had  been  deposited  in 
the  First  National  Bank  of  Wichita  Falls, 
and  decreed  that  these  amounts  be  paid  to 
the  defmdants  and  credited  on  the  Judgment 
and  foreclosed  a  Hen  on  the  said  interest  In 
the  oil  lease  and  all  oil  produced  by  said  In- 
terest on  said  lease  from  the  date  of  the  Judg- 
ment   The  fifth  and  sixth  assignments  com- 
plain  that  tbera  were  no  pleadings    that 


wonld  authorize  the  Jadgment  In  reference 
to  the  moneys  In  the  bank,  the  proceeds  of 
oil  runs  from  the  property,  nor  as  to  any 
oil  that  might  be  produced  by  the  property 
pending  the  sale.  There  Is  no  pleading  of 
such  matters,  and  there  may  be  some  doubt 
as  to  whether  this  part  of  the  Judgment  was 
warranted.  We  need  not  decide  the  question 
as  in  view  of  such  doubt  the  pleadings  will 
doubtless  be  amended,  and  the  qilestion  not 
likely  to  occur  on  another  trial. 

[6]  Under  the  seventh  assignment  It  Is  con- 
tended by  appellant  that  the  effect  of  the 
finding  of  the  Jury  that  the  contract  was  in- 
duced by  defendant's  fraud,  for  which  plain- 
tiffs were  entitled  to  recover  damages,  was 
to  make  the  defendant's  claim  for  recovery 
of  any  unpaid  purchase  price  for  said  proper- 
ty an  unliquidated  and  uncertain  demand; 
that  the  defendants  in  such  case  were  not 
entitled  to  recover  on  the  contract,  but  only 
such  amount  as  the  Jury  found  to  be  tbe  val- 
ue of  the  proiterty  at  the  date  of  the  con- 
tract less  the  payments  that  bad  been  made; 
and  that  therefore  defendants  were  not  en- 
titled to  recover  interest  as  provided  In  the 
notes,  but  only  legal  interest  on  the  amount 
that  might  be  found  to  be  due  from  the  date 
of  the  entry  of  the  Judgment.  A  similar 
guestioa,  though  presenting  the  opposite  con- 
tention, is  raiaed  by  the  appellees'  cross-as- 
signment which  complains  of  the  refusal  of 
the  court  to  allow  them  the  10  per  cent  at- 
torney's fees  on  the  balance  that  was  found 
to  be  due  on  the  notes.  Tlie  fraudulent  rep- 
resentations did  not  render  the  contract  void, 
it  was  merely  voidable;  and  the  plaintiffs,  by 
their  action  for  damages  for  deceit,  elected 
to  affirm  the  contract.  In  such  case  the  de- 
fendants were  entitled  to  enforce  plaintiffs' 
obligations  under  the  contract  and  the 
plaintiffs  had  a  cause  of  action  for  damages 
for  false  representations,  though  by  proper 
pleading  there  might  be  an  offset  in  the  same 
suit  of  the  amounts  found  to  be  due  on  tlie 
respective  claims  of  the  parties.  Allyn  v. 
Wiilis,  65  Tex.  71;  12  R.  O.  L.,  410;  Pom- 
eroys  Equity  Jurisprudence  (4th  Ed.)iS  915; 
Clark  on  Contracts,  i  234;  Scalf  v.  Tompkins 
61  Tex.  481;  Du  Bois  v.  Rooney,  82  Tex.  173, 
17  S.  W.  528.  In  case  of  such  offset  the  ap- 
plication thereof  in  tliis  case  should  be  made 
as  of  the  date  of  the  contract  and  the  notes ; 
and  the  defendants,  If  there  were  any  bal- 
ance unpaid  on  the  notes,  would  be  entitled 
to  recover  interest  thereon  from  their  data 
at  the  stipulated  rate.  Brown  t,  Montgom- 
ery, 19  Tex.  Olv.  App.  548,  47  S.  W.  808; 
Tompkins  ▼.  Oalveston  St  Railway  Co.,  4 
Tex.  OlT.  An>.  1,  23  S.  W.  25;  King  t.  Bres- 
sie,  82  S.  W.  729. 

[6]  Under  the  case  as  pleaded,  we  think 
also  that  the  defendants  would  be  entitled  to 
recover  attorney's  fees  on  the  balance  that 
was  found  to  be  due  after  allowance  of  the 
offset    This  would  seem  to  lesolt  from  th» 
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applicsitlon  of  tbe  ptincipleB  stated;  and  the 
authorities  last  above  cited  sustain  this  con- 
clusion. We  do  not  think  there  is  any  con- 
flict in  tills  holding  with  the  case  of  Lanlng  t. 
Iron  City  National  Bank,  89  Tex.  601,  35  S. 
W.  1048,  relied  upon  by  the  appellant.  In 
that  case  the  holder  of  certain  notes  brought 
a  premature  suit  thereon  and  wrongfully  lev- 
led  an  attadiment  on  the  debtor's  property. 
The  debtor  reconvened  in  the  suit  and  re- 
covered damages  In  excess  of  the  amount  of 
the  notes.  The  trial  court  allowed  the  plaln- 
tlS  attorney's  fees  on  the  full  amount  that 
would  be  due  on  tbe  notes  without  the  off- 
set and  it  was  decided  by  the  Supreme  Court 
that— 

"There  was,  in  fact,  at  the  time  the  notes 
fell  due,  nothing  justly  and  rightfully  due  from 
the  defendant  to  the  plaintiff;  for,  although  the 
unliquidated  damages  would  not  operate  as  an 
extinguishment  of  tbe  notes,  the  claim  could 
by  law  be  so  applied  by  the  court." 

In  two  of  the  cases  we  have  dted  there 
was  a  balance  due  after  application  of  tbe 
offset  and  attorney's  fees  were  allowed  on 
this  balance.  If  the  plaintiffs,  in  bringing 
this  suit,  had  recognized  the  binding  obliga- 
tion of  tbe  notes  and  offered  to  pay  any  bal- 
ance that  might  be  found  to  be  due  on  them, 
if  any,  after  ascertainment  of  the  amount  of 
their  damages,  a  different  case  might  be  pre- 
sented. In  such  case  there  might  have  been 
no  necessity  for  the  defendants  to  seek  any 
affirmative  relief  on  the  notes;  their  task 
would  have  been  a  defense  of  the  suit  for 
damages.  But  the  plaintiffs  were  insisting 
until  just  before  the  beginning  of  the  intro- 
duction of  the  evidence  upon  a  rescission  of 
the  contract.  They  had  pleaded  In  the  alter- 
native for  damages  and  filed  their  election 
to  stand  on  their  action  for  damages  Just 
before  entering  upon  the  trIaL  But  even  then 
they  were  denying  liability  on  the  notes  and 
insist  in  this  court,  as  we  have  stated,  that 
they  are  not  bound  by  the  obligations  of  the 
contract  Under  such  circumstances  we 
tbink  the  defendants  would  be  entitled  to  the 
Indemnity  provided  by  the  contract  to  cover 
'the  costs  incurred  in  the  enforcement  of  its 
obligations. 

[7]  If  the  Bryan  Oil  Corporation  be  a  dif- 
ferent person  from  tbe  Imperial  Petroleum 
Company,  and  if  it  did  own  the  notes  at 
the  time  of  the  trial,  it  would  not  be  a  neces- 
sary party  to  the  suit.  Having  acquired  the 
rights  of  the  Imperial  Company  pending  the 
litigation,  it  could  prosecute  the  lltlgaticm  In 
the  name  of  said  company.  Evans  v.  Beeves, 
6  Tex.  Civ.  App.  2M,  26  S.  W.  220. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[t]  We  cannot  assent  to  the  appellants'  In- 
sistence that  it  Is  our  duty  to  render  judg- 
ment here  on  the  verdict  of  tbe  jury  rather 


than  to  remand  the  cause.     While,  as  we 
have  held,  the  literal  meaning  of  tbe  issue 
submitted  was  not  confined  to  tbe  require- 
ment of  a  finding  as  to  the  value  of  tbe  sev- 
oi-sixteenths  Interest  in  the  lease,  and  the 
court  was  not  warranted  in  placing  such  con- 
struction on  the  verdict  and  rendering  the 
judgment   accordingly,   yet   the  record   and 
manner    of  the  submission  of  the  Issue    la 
such  that  It  is  not  clear  that  the  jury  undber- 
stood  just  what  was  submitted  to  them.   The 
Issue  subipitted,  "What  was  the  reasonable 
market   value  of  the  lease   and  the    wells, 
etc.?"  conceding  that  there  was  no  intention 
to  limit  the  finding  to  the  seven-sixteenths 
interest,  is  ambiguous.    The  value  of  the  oil 
lease  would  not  be  the  same  as  tbe  value  of 
tbe  wells,  taking  the  language  literally.    The 
value  of  tbe  lease  would  be  diminished  by 
the  one-eighth  royalty  charge  due  the  les- 
sor, while  the  value  of  the  wells  would  in- 
clude both  the  lessor's  and  lessee's  interest 
The  evidence,  as  we  have  suggested,  tends  to 
show  that  the  interest  sold  to  plaintiffs,  being 
an  "operating"  interest,  might  not  be  of  the 
same    value  as  an  "overriding"    seven-six- 
teenths Interest  owned  by  the  Burk-Brunson 
&  Calloway  Company.    It  was  the  duty  of 
the  court  to  submit  only  Issues  made  by  the 
pleading  and  on  the  answer  to  wtilch  Judg- 
ment might  be  rendered.    The  jury,  composed 
of  reasonable  men,  probably  knew  that  the 
court  was  submitting  issues  of  fact  made  by 
the  pleading,  and  that  their  answers  would 
be  the  basis  of  tbe  judgment    They  were 
likely  to  have  been  confused  as  to  the  mean- 
ing of  this  issue,  and  may  have  concluded 
that  the  court  was  submitting  the  issue  made 
by  the  pleading,  and  which  be  should  have 
submitted ;  that  is,  the  value  of  the  interest  in 
the  lease  sold  to  the  plaintiffs^     The  trial 
court  knew  how  he  understood  the  question 
and  was  in  position  to  know  what  meaning 
was  given  to  it  in  the  argument  of  the  case 
before  the  jury,  and  we  must  assume  was  im- 
pressed with  tbe  belief  that  the  Jury  attach- 
ed the  same  meaning  to  the  issue  as  did  tbe 
trial  court    If  we  should  render  the  judg- 
ment here,  we  would  deprive  the  appellees  of 
the  opportunity  of  showing  thg  facts  as  to 
the  argument  of  the  case,  etc.,  as  might  lead 
to  tbe  conclusion  tliat  It  would  be  unjust  to 
render  judgment  on  a  construction  of  the  is- 
sue which  was  not  adopted  in  the  argument 
of  the  case  to  tbe  jury.    There  are  a  number 
of  authorities  which  sustain  us  in  principle 
in  the  conclusion  that  we  ought  not,  under 
such  circumstances,  render  Judgment    here. 
Howeth  V.  Anderson,  25  Tex.  667,  573,  78  Am. 
Dec.  538;  H.  &  T.  G.  By.  Ca  v.  State,  24  Tex. 
Clv.  App.  117,  56  S.  W.  231,  concluding  sen- 
tence of  opinion;  Gose  v.  Coryell,  59  Tex. 
Civ.  App.  504,  126  S.  W.  1168.    In  Howeth  v. 
Anderson,  the  Supreme  Court  said: 

"The  view  we  have  taken  of  the  case  would 
lead  to  the  rendition  of  Judgment  for  the  de- 
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indants  upon  th«  yerdict,  but,  as  that  might 
eprive  tbe  plaintiff  of  having  the  case  revised 
pon  the  evidence,  as  be  might  have  done  had 
he  judgment  been  adverse  to  him  in  the  court 
iclo-w,  and  be  might  suffer  an  injustice  by  the 
ase  taking  a  direction  which  he  was  not  bound 
o  anticipate,  the  judgment  will  be  reversed 
ind  tbe  cause  remanded  for  farther  proceed- 
ngs." 

So  In  this  case,  if  the  trial  court  had 
anally  adopted  the  construction  of  the  verdict 
Insisted  upon  by  appellants,  appellees  wonld 
have  had  an  opitortnnity  of  presenting  In  a 
motion  for  new  trial,  aU  the  facts  which 
would  make  It  inequitable  for  the  court  to 
render  a  Judgment  upon  such  construeUon 
and  a  rendition  of  the  Judgment  here  would 
deprive  them  of  this  opportunity.  In  the 
case  of  Moore  v.  Moore,  67  Tex.  293,  3  S.  W. 
285,  where  there  was  a  controversy  as  to  the 
construction  of  the  verdict,  it  was  said: 

"It  may  be  that  the  court  correctly  interpret- 
ed the  language  of  the  jury,  or  it  may  be  that 
they  agreed  only  that  defendant  was  entitled 
to  one  half  the  land,  and  failed  to  agree  up<» 
the  issues  involving  the  question  of  title  to  the 
other  half.  As  to  the  true  construction  of  such 
a  verdict,  neither  the  lower  court  nor  this  court 
is  permitted  to  speculate.  The  verdict  must 
find  all  the  issues  made  by  tbe  pleadings  in 
language  which  does  not  admit  of  mistake.  It 
should  be  the  end,  and  not  the  continuation,  of 
the  controversy." 

We  adhere  to  our  former  Judgment,  and 
the  motion  for  rehearing  will  be  overruled. 


PAYNE  V.  WHITE  HOUSE   LUMBER   CO. 
(NO.  1750.) 

(Court  of  CSvil  Appeals  of  Texas.     Amarillo. 

May  11,  1921.     Hehearing  Denied 

June  1,  1921.) 

1.  Railroads  ^=>iVih  New,  vol.  6A  Key-No. 
Series— Substitution  of  federal  agent  under 
Transportation  Act. 

Tbe  substitution  of  federal  agent  appointed 
under  Transportation  Act  1920  as  defendant  in 
a  suit  against  the  Director  General  and  a  rail- 
road company,  though  made  without  the  notice 
ordinarily  required  by  the  state  practice,  is  suf- 
ficient where  such  notice  is  waived  by  an  ap- 
pearance by  the  attorneys  who  'Signed  the  plead- 
ings for  the  Director  General  and  represented 
the  axent  at  the  trial,  making  objection  and  tak- 
ing bills  of  exceptions. 

2.  Evidence  €=944 — Judicial  notice  that  Direc- 
tor General  of  Railroads  was  succeeded  by 
Agent  of  President. 

TTbere  suit  was  brought  against  a  railroad 
company  aAd  the  Director  General  of  Railroads, 
who  was  thereafter,  before  trial  of  the  case, 
dismissed  and  succeeded  by  the  Agent  of  the 
Freiident  under  Transportation  Act  1920,  the 
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court  will  take  judicial  notice  of  the  fact  that 
the  latter  was  agent  for  the  company  prior  to 
the  trial  and  that  the  former  Director  General 
was  no  longer  entitied  to  represent  tbe  gov- 
ernment at  that  time. 

3.  Commerce  ig=>89— District  Court  has  Juris- 
dictlon  of  suit  to  recover  demurrage  and  ex- 
cess freight  charges  made  In  violation  of  ln> 
terstate  Commerce  Commission  rule. 

The  district  court  has  jurisdiction  of  a  suit 
to  recover  excessive  freight  charges  and  de- 
murrage paid  under  protest,  though  the  initial 
jnrisdiction  is  with  the  Interstate  (Commerce 
Commission  to  fix  and  establish  rules  and  rates; 
the  suit  being  to  recover  charges  demanded 
and  paid  in  violation  of  the  Interstate  Com- 
merce CJommission's  rule  fixing  demurrage 
charges  and  freight  rates,  and  not  to  assail  the 
rule  as  unreasonable. 

4.  Evidence  «=9489— Testimony  as  to  what  con- 
•  stitnted  market  value  admissible  where  wlt> 

nest  testHled  he  knew  the  market  value. 

In  an  action  against  a  railroad  for  damages 
for  shortage  between  weights  at  points  of  ship- 
ment and  destination  of  certain  cars  of  coal  de- 
livered to  consignee,  testimony  of  a  witness, 
that  the  market  value  of  the  coal  was  the  price 
at  tbe  mines  plus  carriage  and  tax  and  giving 
the  amount  at  each  place  on  each  shipment, 
was  admissible  where  he  first  testified  that  he 
knew  the  market  value, 

5.  Action  «=»48(3)— Causes  of  action  for  ex- 
cessive freight  and  demurrage  charges  and 
damages  for  shortage  of  coal  properly  Joined. 

Causes  of  action  against  a  railroad  for  ex- 
cessive freight  charges,  demurrage  charges 
wrongfully  exacted,  and  damages  for  shortage 
of  coal  delivered,  were  properly  joined,  since 
all  grew  out  of  contracts  of  shipment  and  were 
not  ex  delicto,  bat  ex  contractu,  and  between 
the  same  parties. 

6.  Witnesses  iSs»255 (7)— Testimony  from  reo- 
ords  made  by  witness  was  admissible,  though 
records  themselves  were  exhibits  and  witness 
had  no  Independent  recollection  of  facts. 

In  an  action  against  a  railroad  company  for 
damages  for  shortage  of  coal  delivered  to  plain- 
tiff, testimony  of  the  manager  of  plaintiff's  busi- 
ness at  the  place  of  delivery,  as  to  the  weight 
of  two  cars  of  coal  upon  their  arrival,  was  ad- 
missible, though  witness  testified  from  his  rec- 
ords which  were  attached  to  his  deposition  as 
an  exhibit  showing  the  weight  of  the  two  cars, 
where  his  duties  were  to  keep  correct  records 
of  such  transactions,  tbe  cars  were  unloaded  un- 
der his  direction,  and  be  weighed  the  coal  and 
made  the  entries  at  the  time  of  unloading  and 
Identified  the  weight  sheets  from  which  he  tes- 
tified as  original  records  from  his  ofBce,  al- 
though he  had  no  independent  recollection  of 
the  weights. 

7.  Witnesses  «=>255(7)— Testimony  from  orlg< 
Inal  sheets  made  by  witness  admissible, 
though  book  la  whioh  same  kept  not  offered  In 
evidenoe. 

Where  a  witness,  in  an  action  to  recover 
from  a  railroad  company  for  shortage  of  coal 
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delivered  to  plaintiff,  testified  aa  to  the  weight 
of  certain  cars  delivered,  from  certain  weight 
sheets  made  by  him  at  the  time,  the  fact  that 
the  book  in  which  the  sheets,  were  kept  was  not 
offered  in  evidence  did  not  render  them  inad- 
missible; only  the  entry  in  the  book  relevant 
to  the  issue  being  admissible. 

8.  WitaessoB    ^s255(7)  —  Testimoay    m    to 
weight  of  cars  of  coal  weiahed  and  eatersd  In 
books  by  witness  at  time  of  unloadina  admis- 
sible, where  witness'  snperlor  testified  as  to 
oorrectess  of  entries. 
In   an  action   to  recover  from   a  railroad 
company  for  shortage  of  coal  delivered  to  pl^n- 
tiff,  testimony  of  a  witness  as  to  the  weight 
of  part  of  two  cars  delivered  was  admissible, 
where  the  weights  were  entered  by  him  in  the 
books  at  the  time  of  unloading,  which  was  part 
of  his  doty,  and  plaintiff's  general  manager  tes- 
tified as  to  the  correctness  of  the  entries  made. 

S.  Evidence  «=>376( I)— Testimony  of  witness- 
es as  to  weight  of  oars  of  ooal  admissible 
along    with    original    scale    tickets   showing 
weights  of  cars  and  coal  in  pounds. 
In  an  action  against  a  railroad  company  to 
recover  for  shortage  of  coal  delivered  to  plain- 
ttif,  testimony  of  witnesses  who  weighed  out 
the  cars  of  coal  at  the  initial  points  of  shipment, 
that  in  the  line  of  their  duties  they  kept  a  rec- 
ord of  the  weights  of  the  cars  when  empty  and 
loaded  and  that  each  attached  the  original  scale 
tickets,  which  corresponded  with  the  entries  on 
their  books,  was  admissible,  as  were  the  scale 
tickets    themselves,   npon    which   the   weights, 
gross,  tare  and  net,  were  stamped  when  the 
weighing  was  done;  the  figures  on  the  tickets 
being  construed  to  mean  pounds  and  not  tons. 

10.  Carriers  «=3lOO( I) —Though  ears  were 
bunched  owing  to  washouts,  carrier,  though 
without  fault,  not  entitled  to  demurrage  for 
free  time  allowed  shipper  In  such  case. 

Though  cars  were  bunched  through  no  fault 
of  the  carrier  but  owing  to  washouts  over  whidi 
it  had  no  control,  it  could  not  collect  demur- 
rage for  the  free  time  which  the  rules  grant  the 
shipper  under  such  conditions,  making  it  im- 
possible to  get  cars  for  loading  and  unloading, 
and  which  demurrage  the  rules  also  stipulate 
shall  be  refunded. 

11.  Appeal  and  error  ®=9926(l)— Where  court 
admitted  evidence  on  Issue  after  sustaining 
exception,  and  petition  not  amended,  It  Is  pre- 
sumed court  changed  mind. 

Where,  in  an  action  to  recover  demurrage 
charges  paid  under  protest,  the  conrt  admitted 
an  expense  bill  to  show  the  amount  of  demur- 
rage and  rendered  judgment  therefor  after  hav- 
ing sustained  exceptions  thereto,  and  that  por- 
tion of  the  petition  suing  for  demurrage  was 
not  stricken  out,  it  will  be  presumed  on  appeal 
,  that  the  court  changed  his  mind. 

12.  Carriers  is=3 1 35— Where  no  objection  to 
bills  showing  weight  of  ear  of  ooal  delivered 
to  consignee,  no  error  in  allowing  amount 
stated  therein. 

In  an  action  to  recover  for  shortage  of  coal 
delivered  to  consignee  where  there  was  no  ob- 


jection to  the  introduction  of  a  freight  bill  and 
expense  bill  showing  the  weight  of  a  car  of  coal, 
the  court  was  justified  in  allowing  the  amount 
therein  stated. 

13.  Carriers  ®=» 1 34— Evidence  held  to  support 
Judgment    for    shortage    In    coal    delivered, 
though  tliere  was  probable  ohance  of  loss  c.~ 
error  In  ascertaining  weight  thereof. 
Evidence    held    sufficient    to    support    the 
amount  of  a  Judgment  for  shortage  in  coal  de- 
livered to  consignee  due  to  its  having  been  ship- 
ped in  open  cars  to  save  money  in  loading  and 
unloading,  though   there  was  probable  chance 
of  loss   or   error  in  ascertaining   the   weight 
thereof. 

Appeal  from  District  Court,  Hemphill 
County;   W.  R.  BJwlng,  Judge. 

Action  by  the  White  Hoiuse  Lumber  Ootn- 
pany  against  Walker  D.  Hlnes,  Director 
Goieral  of  Itallroads,  and  the  Panhandle  & 
Santa  Fg  Hallway  C<Mnpany,  wherein  John 
Barton  Payne  was  substituted  aa  defendant. 
Judgment  for  plaintiff,  and  defendant  John 
Barton  Payne  appeals.    AfBrmed. 

Terry,  Cavin  ft  Mills,  of  Galveston,  and 
Hoover,  Hoover  ft  Willis,  of  Canadian,  for 
appellant 

Sanders  ft  Jennings,  of  Canadian,  for  ap- 
pellee. 

HUPP,  a  J.  The  appellee  lumber  c<Hnpa- 
ny,  a  corporation,  originally  filed  its  petition 
In  the  district  court,  December  2, 1919,  against 
Walker  D.  Hines,  Director  General  of  the 
United  States  Ballroed  Administration,  and 
Panhandle  ft  Santa  S%  Railway  Company. 
It  sued  for  damages  for  alleged  shortage 
between  weights  at  point  of  shipment  and 
weights  at  destination  of  a  number  of  cars  of 
coal  shipped  from  ix>ints  (n  Oolora.io  to  its 
offices  at  White  Deer,  Pampa,  Miami,  and 
Canadian,  Tex. ;  the  total  shortage  alleged  to 
be  21  tmis,  made  up  of  several  thousand 
pounds  shortage  on  each  of  the  cara  named, 
and  alleged  to  have  been  the  market  value 
of  $10  per  too,  or  a  total  of  $210.  All  of 
said  shipments  occurred  during  the  year  1918. 
Also  It  Is  alleged  and  daJmed  the  right  to  a 
refund  of  various  demurrage  diarges  paid 
under  protest  during  the  year  1918  <hi  a 
number  of  different  shipments  of  coal  find 
lumber  at  destination,  Canadian,  Tex.,  alleg- 
ing that  the  cars  of  said  shipment  were  de- 
layed in  transit  and  delivered  In  such  num- 
bers as  to  exceed  the  consignee's  dally  rate 
of  shipment,  and  also  that  they  exceeded  ap- 
pellee's facilities  for  unloading  within  the 
free  time,  but  for  wbich  the  demurrage 
would  not  have  occurred.  The  total  amount 
of  damage  claimed  was  $643.26,  with  legal  In- 
terest on  same  from  date  of  collection. 

It  is  also  sou^t  to  recover  for  an  over- 
charge for  freight  on  a  car  of  lumber  from 
Calca.sleu,  La.,  to  White  Dew,  Tex.,  in  the 
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Bum  of  $186.22  and  legal  Interest  from  date 
of  payment  of  tbe  overcharge.  The  latter 
shipment  was  made  during  December, 
1017,  and  arrived  during  Januar}-,  1918. 
Walker  D.  Hlnes  filed  a  plea  In  abatement, 
based,  first,  upon  the  ground  that  as  to  the 
dalm  for  demurrage  and  overcharge  of 
freight  such  matters  were  fixed  by  rules  of 
the  Interstate  Oommerce  Commission  of  the 
United  States,  and  that  such  CommlscEion 
baa  Jurisdiction  to  determine  the  correctness 
thereof,  and  that  the  district  court  of  Hemp- 
hill county  did  not  have  Jurisdlctioii  of  the 
suit  to  recover  the  same.  In  the  absence  of  a 
showing  in  plaintiff's  petition  that  any  appli- 
cation had  been  made  to  the  Interstate  Com- 
merce Commission  for  relief,  and  further 
that  the  matter  complained  of  in  the  suit 
occurred  while  the  Panhandle  &  Santa  F6 
Railway  Company  was  under  the  control  of 
the  United  States  Railway  Administration, 
and  that  at  the  time  of  filing  the  plea,  Aug- 
gnst  18, 1920,  such  administration  was  repre- 
sented by  John  Bartcm  Payne,  Walker  D. 
Hlnes  having  been  dismissed,  and  that  John 
Barton  Payne  should  be  made  a  party  to  the 
suit,  for  which  reason  he  asked  that  the  case 
be  continued. 

Such  plea  of  abatement  having  been  over- 
ruled and  exceptions  noted,  defendant  Hlnes 
then  filed  his  original  answer,  in  which  he  ex- 
cepted to  the  plalntlfrs  petition  on  various 
grounds  and  pleaded  that  the  Panhandle  & 
Santa  F6  Railway  Company  was  not  respon- 
sible; that  the  Interstate  Commerce  Com- 
mission had  Jurisdiction  over  the  claim  for 
freight  and  demurrage  and  that  the  claim 
should  have  been  first  presented  to  such  Com- 
mUslon ;  that  the  cars  being  in  a  group  arose 
from  the  act  of  God  In  the  nature  of  an  un- 
precedented washout  of  the  track  which  caus- 
ed the  cars  to  accumulate  at  points  without 
any  negligence  on  the  part  of  defendant; 
that  the  coal  was  shipped  In  open  cars,  such 
as  would  naturally  permit  some  of  it  to  es- 
cape therefrom;  that  such  shipments  were 
for  the  omveniaice  of  the  public  to  save 
money  in  loading  and  unloading,  and  that  the 
Regional  Director  bad  made  a  ruling  that  the 
administration  would  not  pay  for  loss  and 
damage  when  so  shipped  except  in  certain  in- 
stances arising  from  fire,  theft,  etc.  He  also 
pleaded  misjoinder  of  causes  of  action  in  that 
the  freight,  demurrage,  and  shortage  of  coal 
would  require  three  entirely  different  adju- 
dications; also,  that  the  shortage  would  be 
due  to  natural  causes,  such  as  shrinkage 
en  route.  The  plaintiff  below,  appellee  here, 
by  supplemental  petition,  pleaded  that  since 
the  institution  of  this  suit  the  President  of 
the  United  States  has  appointed  John  Barton 
Payne  as  representative  of  all  raUroads  un- 
der government  control,  to  succeed  Walker 
D.  Hlnes,  the  appointment  being  in  virtue  of 
an  act  of  Congress,  which  provided  specifical- 
ly that  at  the  time  ot  such  appointment,  and 


by  reason  thereof,  no  iiendlng  suit  should 
abate  against  any  carrier  originally  under 
goyemmeut  control,  and  that  it  then  made 
substitution  of  Payne  in  the  place  of  Hlnes,  In 
accordance  with  the  provisl(»i  of  the  act,  and 
prays  for  judgment  in  accordance  with  the 
original  potion.  The  court  substituted 
Payne  by  an  order  entered  of  record  at  the 
same  term  at  which  such  supplemental  i)eti- 
tion  was  filed.  Mo  citation  or  notice  to 
Payne  was  issued,  and  defendant  Hlnes  ex- 
cepted to  the  action  of  the  court.  The  case 
was  tried  before  the  court  without  a  jury, 
and  the  court  rendered  judgment  against 
John  Barton  Payne  as  Federal  Agent,  for 
$974.09,  with  interest  thereon  from  Septem- 
ber 1,  1920.  John  Barton  Payne  filed  a  mo- 
tion for  new  trial  and  an  appeal  bond  and 
brings  this  case  before  this  court  for  review. 
[1,2]  The  first,  second,  and  third  assign- 
ments of  error  relate  to  the  action  af  the 
coiurt  in  rendering  Judgment  against  John 
Barton  Payne  as  Agent  of  the  Railroad  Ad- 
ministration, for  the  reason  that  he  had  no 
notice  and  could  not  be  substituted  as  a  mat- 
ter of  law  without  being  cited,  or  having  no- 
tice served  upon  him,  and  that  the  court 
erred  in  overruling  defendant's  motion  that 
the  cause  be  continued  for. the  purpose  of 
citing  appellant.  The  record  shows  in  this 
case  that  John  Barton  Payne,  Agent,  was 
substituted  for  Hlnes  by  the  supplemental 
petition  and  order  of  court  before  entering 
upon  the  trial  of  the  case.  Hlnes  and  the 
railroad  appear  to  have  beon  dismissed  by 
the  action  of  the  appellee  In  filing  its  supple- 
mental petition.  The  same  attorneys  that 
represented  Hines  and  the  railway  company 
represented  Payne  In  his  motion  for  new  trial 
and  on  his  appeal  .in  this  case.  The  case 
seems  to  have  been  fully  developed  in  the 
trial  court  on  the  facts,  and  coimsel  repre- 
senting Payne  at  that  time  or  at  this  time 
show  that  they  represented'  defendant  in  the 
trial  court,  making  objections  and  taking 
bills  of  exception  to  the  action  of  the  court 
in  Its  various  rulings,  however,  signing  it  as 
attorney  for  Hines  and  the  railway  com- 
pany, except  in  the  motion  for  new  trial. 
There  is  a  bill  of  exception  in  the  record  tak- 
en by  the  attorneys  for  Hines,  reciting  the 
various  facts  above  set  out  with  reference  to 
the  substitution  of  Payne  for  Hlnes,  without 
citation  or  notice,  and  stating  that  the  at- 
torneys did  not  appear  for  Payne  but  for 
Hines.  However,  the  trial  court  qualifies  the 
bill  by  stating  that  if  cotmsel  for  appellant 
stated  that  they  were  not  appearing  toe 
Payne  in  the  trial,  he  did  not  hear  it,  and 
the  Judgment  recites  that — 

"Both  plaintiff  and  defendant  appeared  by  at- 
torneys, announced  ready  for  triid,  and  a  jury 
being  waived,  all  matters  of  fact  as  well  as  of 
law  were  submitted  to  the  court.  The  court 
having  heard  the  pleading  read,  the  evidence 
offered,  the  argument  of  comisel,  and  being  ad- 
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vised  as  to  the  law,  here  renders  Judgment  and 
decrees  in  said  cause." 

To  reverse  tbis  case  upon  tlie  assignments 
made  would  be  upon  a  bald  tecbnlcallty. 
This  court,  in  the  case  of  nines  v.  Collins, 
227  S.  W.  332,  rather  expressed  tbe  opinion 
that  In  the  substitution  of  the  Agent  of  tbe 
Goyemment,  under  the  Transportation  Act 
of  1920  (41  Stat.  456),  service  upon  him  might 
be  required.  However,  the  case  was  not  re- 
versed upon  that  ground,  but  upon  others ; 
but  we  were  then  of  the  opinion  that  possibly 
under  our  practice  such  notice  or  service 
would  be  required.  There  seems  to  be  a 
diversity  of  opinion  among  the  courts,  as  to 
the  meaning  of  that  act,  or,  In  other  words, 
the  method  by  which  tbe  agent  should  be 
made  a  party.  We  call  especial  attention  to 
the  case  of  Gundlach  v.  Railway  Co.  (Wis.) 
179  N.  W.  085,  and  the  case  of  Kersten  v. 
Hines  (Mo.)  223  S.  W.  586.  These  cases  seem 
to  bold  that  it  would  be  sufficient  simply  to 
substitute  Payne  for  HInes  In  the  Judgment 
without  notice.  However  this  may  be,  we 
regard  tbe  question  as  one  of  the  practice 
for  determination  by  the  forum  where  the 
litigation  is  pending,  and  that  tbe  transition 
from  Hines  to  Payne  as  party  does  not  abate 
the  suit  and  does  not  afFect  the  rights  of  the 
complainant,  but  preserves  his  rights,  and 
therefore  any  method  by  which  Payne  may  be 
made  a  party,  satisfying  the  practice  in  the 
court  where  the  suit  is  pending,  we  presume 
would  be  sulHcient  to  continue  the  litigation 
to  final  Judgment  in  the  name  of  Payne.  In 
this  state,  while  notice  or  citation  Is  ordi- 
narily required  to  bring  In  a  new  party,  yet 
such  notice  or  citation  may  be  waived  by 
making  an  appearance,  and  we  think  under 
the  facts  of  this  case  that  tbe  court  was  Jus- 
tified in  holding  that  the  attorneys,  whose 
names  were  signed'  to  the  pleadings  for 
Hlnes,  were  in  fact  the  attorneys  represent- 
ing John  Barton  Payne,  Agent,  under  tbe 
Transportation  Act.  We  take  Judicial  no- 
tice of  the  fact  that  be  was  the  agent  for  tbe 
company,  some  time  prior  to  the  trial  of  this 
case  in  the  lower  court,  and  that  Hines  was 
no  longer  a  Director  General  or  entitled  to 
represent  the  government  at  that  time.  If 
Binea  was  dismissed  from  the  case  by  the 
appellee  in  a  supplemental  petition,  and  by 
order  of  tbe  court,  it  was  rather  a  strange 
and  anomalous  procedure  for  blm  to  still  re- 
main in  the  trial  court  and  make  a  complete 
defense  to  the  cause  of  action  alleged  as  a 
party  to  tbe  suit,  when  he  was  no  longer  a 
party,  and  that  John  Barton  Payne  should 
then  take  advantage  of  his  bills  of  excep- 
tions and  bis  objections  to  the  testimony  and 
to  the  action  of  the  court  In  rendering  Judg- 
ment and  present  the  very  same  objections 
to  this  court  for  review  and  at  the  same  time 
contend  that  he  had  not  made  an  appearance 
In  the  trial  court.  To  hold  that  the  trial 
court  was  not  Justified  In  treating  appellant 


as  having  appeared  In  the  court  below,  would 
be  to  do  so  in  the  face  of  almost  a  conclusive 
presumption  that  he  bad  then  made  his  ap- 
pearance, and  to  set  aside  the  findings  of  the 
court  in  tbe  Judgment  that  the  defendant 
did  appear  by  counsel  and  answer  would  be 
in  the  face  of  the  record.  We  believe  the  as- 
signments should  be  overruled.  Smith  v. 
Smith,  123  S.  W.  198;  Railway  Co.  v.  Mo^ 
Oarty,  20  Tex.  Civ.  App.  616,  60  S.  W.  220; 
York  v.  State,  73  Tex.  661,  11  8.  W.  860 ;  4 
O.  J.  pp.  1362,  1364,  13(i3,  1340, 1341;  Morris 
V.  Anderson,  152  S.  W.  679  (6). 

[3]  Tbe  fourth  and  sixth  assignments  deny 
the  Jurisdiction  of  the  district  court  to  de- 
termine the  claim  with  reference  to  demurs 
rage  and  freight  charges  and  assert  that  tbe 
Jurisdiction  is  with  the  Interstate  Commerce 
Commission.  It  is  asserted  that  the  petition 
on  such  claim  involved  a  construction  of  the 
rules  of  tbe  Interstate  Commerce  (Dommls- 
sion  and  for  that  reason  the  district  court 
had  no  Jurisdiction.  This  is  not  a  suit  at- 
tacking the  rule  of  the  Interstate  (Commerce 
Commission  fixing  demurrage  charges  or  the 
freight  rate  as  being  unreasonable,  but  Is  a 
suit  to  recover  charges  demanded'  and  paid 
in  violation  of  the  rule.  The  petition  might 
have  been  more  specific,  but  It  is  apparent 
the  rule  or  rate  fixed  by  the  Commission  is 
not  assailed,  but  It  was  the  act  of  demand- 
ing and  receiving  demurrage  and  freight  not 
authorized  to  be  collected  under  the  rules 
filed  with  the  Interstate  Commerce  Commis- 
sion. The  initial  Jurisdiction,  of  course,  is 
with  the  Commission  to  fix  and  establish 
rules  and  rates  for  terminal  charges,  or  oth- 
er transportation  charges.  The  petition  does 
not  present  an  administrative  question  upon 
which  the  road's  liability  dei>ends  and  does 
not  involve  a  question  of  tbe  reasonableness 
of  a  practice  in  interstate  commerce,  (tf 
which  the  Interstate  Commerce  Commission 
has  tbe  Jurisdiction.  We  think  In  an  action 
of  this  character  tbe  only  question  between 
the  shipper  and  carrier  Is  what  was  the  le- 
gal right  of  the  carrier  under  its  rules  and 
regulations  to  collect  demurrage,  and  not 
what  they  should  have  been.  TJ.  S.  Compiled 
Statutes,  i  8572;  Railway  Co.  v.  Lewellen, 
102  Fed.  540.  113  O.  O.  A.  414 ;  Railway  Co. 
V.  Sonman  Shaft  Coal  Co.,  242  U.  S.  120,  37 
Sup.  Ot.  4CI,  61  li.  Ed.  188 ;  U.  S.  v.  Pennsyl- 
vania Ry.  Co.,  242  U.  S.  208,  37  Sup.  Ct.  05, 
61  L.  Ed.  251;  Railway  Co.  v.  Solum,  247 
U.  S.  477,  38  Sup.  a.  660,  62  L.  Ed.  1221; 
Gimbel  v.  Barrett  (D.  C.)  216  Fed.  1004; 
Railway  (3o.  v.  Rogers,  75  W.  Va.  656,  84  S. 
E.  248. 

[4]  Tbe  fifth  assignment  la  based  on  the 
admission  of  the  testimony  of  R.  E.  Stone  as 
to  tbe  market  value  of  coal.  Tbe  witness  in 
effect  stated  the  mine  prices  of  the  coal,  plus 
the  carriage  and  tax,  was  its  market  value 
at  tbe  various  places  of  destination.  Tbe  ap- 
pellant contends  that  this  was  not  evidence 
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of  its  market  value.  The  witness  was  asked 
if  he  knew  the  market  value,  and  answered, 
"Sure."  He  then  stated  It  was  the  price  at 
the  mines,  plus  carriage  and  tax,  giving  the 
amount  at  each  place  on  each  shipment.  We 
think  there  was  no  reversible  error  in  ad- 
mitting this  evidence.  Railway  Co.  v.  Hap- 
good,  201  S.  W.  1040;  Fowler  v.  Davenport, 
21  Tex.  635,  636. 

[5]  The  seventh  assignment  urges  error  in 
refusing  to  sustain  an  exception  to  the  pe- 
tition, on  the  ground  of  misjoinder  of  causes 
of  action.  All  three  causes  grew  out  of  con- 
tracts of  shipment,  and  are  not  ex  delicto 
but  ex  contractu,  and  between  the  same  par- 
ties. Elder  v.  Railway  Co.,  105  Tex.  628,  IM 
8.  W,  975 ;  Railway  Co.  v.  Dowe,  70  Tex.  5, 
7  S.  W.  368;  Harless  v.  Halle,  174  S.  W. 
1(K3(2). 

We  think  no  reversible  error  Is  shown  by 
assignments  8  and  9.  We  do  not  believe  it 
to  be  necessary  to  discuss  these  assignments, 
which  present  exceptions  to  the  petition. 

[61  The  tenth  assignment  urges  error  in 
admitting  the  testimony  of  J.  H.  Ford.  The 
witness  testified  to  the  weight  of  two  cars 
of  coal  upon  their  arrival  at  Miami,  and  the 
dlEterence  Is  shown  by  the  invoice  and  the 
weights  of  each  car. 

Assignment  11  asserts  error  In  admitting 
an  exhibit  to  Ford's  deposition,  purporting 
to  show  the  weight  of  the  two  cars  of  coal. 
To  the  oral  statement  appellant  objiected 
that  the  witness  was  wholly  dependent  upon 
his  records  and  that  the  records  were  attach- 
ed to  his  deposition  and  were  the  best  evi- 
dence to  the  exhibit  to  the  deposition  be- 
cause the  witness  did  not  remember  the 
weights;  that  he  kept  a  book  and  sheets 
which  were  merely  detached  from  the  orig- 
inal books  and  only  a  part  of  the  record,  and 
there  was  no  testimony  that  he  was  In  the 
habit  of  keeping  correct  records.  This  wit- 
ness was  the  manager  of  the  business  at  Mia- 
mi, and  his  duties  were  to  keep  correct  rec- 
ords of  all  bnsiness  transactions,  such  as 
weighing  coal,  keeping  books,  etc.,  and  the 
cars  were  unloaded  imder  his  direction,  and 
he  weighed  the  coal  as  it  was  unloaded  and 
made  the  entries  at  that  time.  He  said  he 
could  only  give  the  correct  weight  from  the 
sheets  and  pages;  that  he  examined  the 
weight  sheets  attached  to  the  Interrogatories, 
which  were  original  records  from  bis  office 
at  the  time  he  was  In  charge  of  the  same. 
"I  find  those  figures  are  correct."  He  had 
in  his  hands  the  original  sheet  of  the  weights, 
names  of  the  drivers,  where  unloaded,  etc. 
The  sheets  were  In  his  handwriting  and  were 
made  by  him  at  the  times  stated  in  the  sheet 
The  records,  he  stated,  were  then  In  his  hand 
and  "absolutely  correct  for  the  reason  that 
I  entered  it  at  the  time  the  weights  were 
made  and  I  know  them  to  be  correct."  These 
sheets  the  evidence  shows  were  on  what  Is 
known  as  detachable  sheets,  which  are  kept 


in  book  form.  The  evidence  shows  witness, 
at  the  time  his  deposition  was  taken,  was 
residing  In  Arizona.  We  think,  although  the 
witness  stated  he  had  no  Independent  rec- 
ollection of  the  weights,  that  upon  examina- 
tion of  a  memorandum  made  by  him  at  the 
time  the  coal  was  weighed,  that  he  could  use 
the  same  tor  the  purpose  of  refreshing  his 
monory,  and  when  he  states  they  were  ab- 
solutely correct  he  could  give  the  weights,  bb 
shown,  and  there  was  no  error  in  admitting 
that  testimony.  Railway  Co.  ▼.  Startz,  42 
Tex.  Civ.  App.  85,  94  S.  W.  207;  Railway 
Co.  V.  Blanton,  63  Tex.  100;  E!nc.  of  Evi- 
dence, vol.  14,  p.  725c ;  17  Oyc.  p.  387,  et  seq. 
We  think  this  testimony  admissible,  as  he 
testified  not  only  from  a  memorandum  made 
by  himself  at  the  time,  but  also  the  original 
entry  on  the  sheets  identified  by  the  wit- 
ness. 

[7]  The  fact  that  the  book  in  which  the 
sheets  were  kept  was  not  offered  In  evidence 
did  not  render  the  sheets  inadmissible.  Cer- 
tainly the  appellant  does  not  contend  the  en- 
tire book  should  be  offered.  It  was  only  the 
entry  in  the  book  relevant  to  the  issue  which 
Is  admissible,  'ntls  court  has  expressed  its 
views  on  this  character  of  evidence  in  the 
case  of  Schaff  v.  Holmes,  21S  S.  W.  864; 
Railway  Co.  v.  Amett,  219  S.  W.  232  (1  and 
2).  In  this  case  the  sheets  offered  were  the 
first  permanent  original  entries  and  not  cop- 
ied which  could  have  been  offered  if  the  books 
or  sheets  had  been  out  of  the  Jurisdiction  of 
the  court  or  possession  of  the  party  offering 
them.  Railway  Oo.  v.  Dllworth,  95  Tex.  327, 
67  S.  W.  88 ;  Enc.  of  Evidence,  vol.  2,  p.  347. 

[8]  The  twelfth,  thirteenth,  and  fourteenth 
assignments  present  the  same  objection  to 
the  testimony  of  the  witness  W.  M.  Craven 
to  cars  of  coal  weighed  by  him  for  appellee 
at  Pampa,  Tex.  His  testimony  was  as  to 
the  weight  of  six  cars,  four  of  which  he 
weighed  and  entered  himself,  and  part  of 
two  cars,  the  other  part  of  which  were 
weighed  by  Robert  Coleman.  As  to  that 
weighed  and  entered  by  himself  the  testi- 
mony was  admissible  for  the  reasons  given 
by  us  in  considering  the  tenth  and  eleventh 
assignments.  As  to  that  weighed  by  Cole- 
man, the  testimony  shows  the  coal  weights 
by  Coleman  were  entered  in  the  books  at  the 
time  of  unloading,  which  was  part  of  Cole- 
man's duty.  Mr.  Stone,  the  general  manager 
for  appellee,  testified  as  to  the  correctness  of 
the  entries  made  and  that  the  books  were 
correctly  kept,  and  we  think  sufficiently  veri- 
fied the  book  entries  as  being  kept  correctly 
to  admit  the  entries  by  Coleman.  Part  of 
appellant's  objection  goes  to  the  weight  of 
the  testimony,  which  we  think,  after  an  ex- 
amination by  us,  did  not  go  to  Its  admissibil- 
ity. There  was  no  error  In  admitting  the 
testimony  of  Mr.  Cravens,  and  the  sheets  at- 
tached to  his  deposition. 

The  fifteenth,  sixteenth^  seventeenth,  eight- 


Digitized  by 


Google 


422 


231  SOUTHWESTEBN  RBPOBXEB 


(Tex. 


eentb,  and  nineteenth  assignments  are  to  tbe 
action  of  the  court  in  admitting  the  testimony 
of  the  witnesses  Voyles,  Froelicb,  and  Moss 
and  sheets  of  original  entry  showing  the 
weights  of  cars  weighed  by  ttaem  and  entered 
on  such  sheets  in  the  course  of  their  respec- 
tive duties  at  the  time  and  place  of  weigh* 
ing  the  same.  These  assignments  are  over- 
ruled  for  the  reasons  given  in  our  considera- 
tion of  the  tenth  and  eleventh  assignments. 

The  twentieth  assignment  presents  no  re- 
versible error  and  will  be  overruled  without 
further  discussion. 

The  twenty-second,  twenty-third,  and  twen- 
ty-sixth assignments  present  no  reversible 
error,  and  nothing  will  be  gained  by  discuss- 
ing tbem  or  giving  reasons  for  overruling 
them. 

[I]  The  twenty-first,  twenty-fourth,  twenty- 
fifth,  and  twenty-seventh  assignments  present 
as  error  the  action  of  the  court  in  admitting 
the  testimony  of  John  Lane,  Howard  J.  Mur- 
ray, and  Richard  Evans,  who,  the  evidence 
showed,  weighed  out  the  cars  of  coal  at  the 
various  initial  iiolnts  of  shipment  of  the  va- 
rious cars  in  which  a  shortage  is  asserted. 
These  witnesses  show  that  in  the  line  of  their 
respective  duties  they  kept  books  of  record 
and  weighed  out  the  cars  when  empty  and 
loaded  and  kept  a  record  of  the  two  dif- 
ferent weights.  They  each  attached  the  orig- 
iual  scale  tickets  and  compared  the  original 
scale  tickets  and  entries  on  their'  books  and 
testified  they  correspond.  The  original  scale 
tickets  are  attached  to  their  depositions.  It 
seems  to  be  the  contention  of  appellant  that 
these  tickets  do  not  show  the  amount  of  coal 
in  each  car.    As  Illustrating: 

One  of  the  tickets  shows:    129,000  gross 

44,300  tare 


847 


net 


It  is  urged  it  cannot  be  determined  wheth- 
er 847  referred  to  tons  or  pounds.  The  court 
considered  the  remainder  to  be  84,700  pounds, 
and  not  tons.  The  difference  between  the 
gross  sum,  less  the  tare,  is  84,700  pounds. 
Appellant  seems  to  make  the  contention  that 
the  tickets  ought  to  specify  whether  it  was 
pounds  or  tons.  If  it  was  tons  the  judgment  of 
the  court  has  certainly  given  the  appellant 
the  benefit  in  holding  it  was  pounds.  The 
witnesses  show  this  was  the  correct  weight  of 
the  cars,  gross  and  tare.  It  would,  it  seems 
to  us,  be  imputing  to  the  trial  court  a  find- 
ing that  there  was  847  tons  on  the  car,  or 
that  the  car  weighed  44,300  tons  and  when 
loaded  weighed  129,000  tons,  not  warranted 
by  the  evidence  or  Justified  by  reason. 
"Gross"  and  "tare"  have  well  known  mean- 
ings in  commercial  transactions  and  within 
the  common  meaning  of  the  terms  as  under- 
stood by  the  average  man.  See  Webster's 
definition  of  tlie  terms.    It  is  manifest  the 


weigher  only  set  out  the  thousands  and  hun- 
dreds, not  giving  the  units  or  tens.  If  he 
had  not  done  so,  it  Is  only  a  matter  of  sub- 
traction and  easily  made.  It  is  shown  by 
the  witness  that  the  weights,  gross  and  tare, 
were  automatically  stamped  on  the  tickets 
when  the  weighing  was  done.  The  original 
deposition  with  the  scale  tickets  attached  are 
sent  up  for  our  inspection.  The  figures  so 
stamped  are  dim,  but  can  be  discerned  we 
think,  and  will  support  the  trial  court's  Judg- 
meat.  At  any  rate,  we  apprehend  the  trial 
court's  eyes  are  as  good  as  ours.  The  weight 
of  each  car,  giving  its  number,  is  given  in 
the  freight  bills  and  in  the  expense  bills, 
which  were  not  objected  to  and  introduced  in 
evidence,  .and  they  correspond  with  the 
weights  on  the  tickets.  Tlie  tickets,  together 
with  the  testimony  of  the  witnesses,  were  ad- 
missibla  Appellant's  objections  we  really 
think  only  go  to  the  weight  of  the  evidence, 
and  in  this  particular  we  are  not  able  to 
say  the  trial  court  misinterpreted  it. 

[1 0-1 1  ]  The  twenty-eighth  and  twenty- 
ninth  assignments  are  to  the  effect  the  court 
erred  in  admitting  the  expense  bill  to  show 
the  amount  of  demurrage  and  in  rendering 
Judgment  for  demurrage  after  having  sus- 
tained exceptions  thereto,  and  that  thereafter 
there  was  no  amendment  filed.  The  plains 
tiff  did  not  sue  for  overcharge  on  demur- 
rage, bnt  sued  for  the  demurrage  paid  under 
protest,  OD  the  ground  that  it  was  not  lia- 
ble to  pay  demurrage  chargesL  The  appel- 
lant alleged  that  the  cars  were  bunched,  but 
that  it  was  through  no  fault  of  the  railroad, 
but  owing  to  washouts,  over  whldi  it  had  no 
control.  It  seems  excepticms  to  the  peti- 
tion, Mob.  4  and  6,  were  sustained  by  the  trial 
court  and  no  amendment  was  filed  by  appel- 
lee. These  exceptions  appear  to  be  to  the 
items  for  freight  and  demurrage  on  the 
ground  that  they  do  not  allege  the  freight 
of  the  shipment  and  the  rate  per  hundred 
pounds,  and  that  the  allegations  concerning 
overcharges  of  freight  and'  demurrage,  be- 
cause the  published  tariff  rates  and  rules  are 
not  set  out  and  do  not  show  the  true  rate  to  be 
charged  by  law.  As  to  the  demurrage  there 
was  no  recovery  sought  or  had  for  over- 
charge, but  on  the  ground  that  there  was  col- 
lected demurrage  when  none  was  due  or 
should  have  been  collected.  The  demurrage 
rate  Is  allowed  for  nnloading  after  2  days  or 
48  hours,  free  time,  at  the  rate  of  |2  per  day 
for  the  first  five  days;  96  for  the  sixth  and 
each  succeeding  day.  The  rules  provide  when 
as  a  result  of  the  act  or  neglect  of  the  car- 
rier cars  are  bunched  at  the  original  point, 
in  transit,  or  at  destination,  and  delivered  by 
the  carrier  line  in  accumulated  numbers  in 
excess  of  daily  shipment,  the  consignee  shall 
be  allowed  such  free  time  as  he  would  have 
been  entitled  to  had  the  cars  been  delivered 
in  accordance  with  the  dally  rate  of  ship- 
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ment.  Mo  demurrage  sbaU  be  collected  under 
these  rules  for  detention  through  named 
causes,  and  demurrage  charges  assessed  or 
collected  under  such  conditions  shall  prompt- 
ly be  canceled  or  refunded,  when  because  of 
high  water  or  snowdrift  It  is  Impossible  to 
get  cars  for  loading  or  unloading,  during  the 
prescribed  free  time.  This  provision  is  part 
of  the  causes  named.  It  will  be  observed  that 
appellant  pleaded  on  account  of  high  water 
and  washouts  the  cars  were  bunched  at  des- 
tination. This  being  true,  it  was  not  entitled 
to  collect  demurrage  for  the  free  time  which 
the  rules  granted  the  shipper  under  such 
conditions.  This  was  the  demurrage  collect- 
ed which  the  rules  stipulated  should  be  re- 
funded and,  as  we  understand  the  petition, 
was  the  demurrage  sought  to  be  recovered  In 
this  case.  The  trial  court,  if  he  understood 
the  exception  when  made,  evidently  recon- 
sidered his  action  as  is  manifest,  by  admit- 
ting the  evidence  as  to  the  demurrage  charg- 
es demanded  and  collected,  and  in  rendering 
Judgment  for  that  sum.  It  seems  the  record 
entry  was  not  corrected  in  that  particular 
in  the  trial  court.  That  portion  of  the  peti- 
tion suing  for  demurrage  was  not  stridden 
out  but  is  here  before  this  court  Under  such 
circumstances  we  think  we  are  Justified  lir 
holding  that  the  trial  court  changed  his  mind 
with  reference  to  the  ruling  on  the  excep- 
tions. Texas  Land  &  Loan  Ck).  v.  Winter,  93 
Tex.  560,  57  S.  W.  39;  Matheson  v.  C.  B.  Live 
Stock  Ck).,  198  S.  W.  641,  paragraph  8,  and 
authorities  cited. 

[12]  Assignments  31  and  32  assert  there 
was  no  evidence  of  the  weight  of  two  certain 
cars  at  the  point  of  shipment.  The  weight  of 
one  of  the  cars  was  proven  by  Lane.  It 
would  seem  appellant  has  his  number  wrong 
in  his  assignment,  and  therefore  his  assign- 
ment and  propositions  are  not  well  taken. 
The  other  car,  the  weight  Is  shown  by  the 
freight  bill  and  expense  bill,  and  these  instru- 
ments show  the  weight  of  the  car  of  coal. 
In  the  absence  of  an  objection  to  this  testi- 
mony, for  such  purpose  the  trial  court  prob- 
ably was  Justified  in  allowing  the  amount 
therein  stated. 

[13]  The  thirty-third  assignment  assails 
the  Judgment  for  damages  for  loss  of  coal. 
The  appellant  seems  to  think,  because  there 
may  have  been  or  was  a  probable  chance  of 
loss  or  error  in  ascertaining  the  weight  of 
the  coal  lost,  that  the  court  ought  not  to 
have  rendered  Judgment  for  ?187.60.  We  be- 
lieve the  evidence  sufficient  to  support  the 
Judgment  of  the  court. 

The  Judgment  will  therefore  be  affirmed. 


On  Motion  for  Rehearing. 

It  is  insisted  by  the  appellants  strenuously 
that  we  erred  in  holding  that  the  trial  court, 
from  the  record,  was  Justified  in  holding  that 
appellant  as  agent  for  the  government  ap- 
I)eared  in  the  trial  court.  We  see  no  reason 
for  changing  our  ruling  on  that  point.  After 
the  present  act  of  Congress  took  etTect,  Hines 
was  appointed  as  agent  of  the  government 
and  as  such  represented  it  in  this  action,  and 
upon  his  removal  Payne  was  appointed.  The 
government  was  represented  under  the  last 
act  through  its  then  agent,  Hines,  and  by 
order  of  the  trial  court  Payne  was  substitut- 
ed as  his  successor.  We  think  the  record  suf- 
ficient to  show  the  attorneys  who  represent- 
ed Hines  were  the  attorneys  for  the  govern- 
ment and  they  continued  to  represent  it 
through  Payne.  See  Payne  v.  Stockton  (Ark.) 
229  S.  W.  44. 

The  appellant  questions  our  conclusion  as 
to  the  effect  of  Stone's  evidence  on  market 
value,  under  the  fifth  assignment  of  error. 
The  question  was  asked  him: 

"Did  that  character  of  coal  have  a  market 
value  at  the  various  places  of  destination,  as 
shown  there  at  the  time  it  was  delivered?  Did 
it  have  a  market  value  there?  A.  Sure.  It 
has  the  marltet  value  of  the  mine  cost  plus 
freight.  Q.  Do  you  know  what  the  market 
value  was?  A.  Yes.  I  know  this  way  that 
coal  is  something—" 

The  court  then  asked  some  questions.  As 
we  construe  his  answer  to  the  court,  the 
market  value  of  the  coal  was  the  mine  price 
and  that  his  company  was  charged  whatever 
price  was  in  effect  at  the  time  of  shipment 
The  witness  In  effect  stated  the  coal  had  a 
market  price,  which  was  the  price  paid  plus 
the  freight,  and  when  asked  if  he  knew  said, 
"Yes,"  and  then  proceeded  to  show  how  he 
knew.  The  answers  were  sufiScient  to  per- 
mit him  to  give  the  market  price.  How  he 
knew  was  only  material  as  to  the  weight  of 
his  evidence.  Because  the  market  price  hap- 
pened to  be  the  same  as  cost  and  carriage  did 
not  negative  the  fact  that  that  was  not  the 
market  price.  This  witness  was  an  exten- 
sive dealer  in  the  commodity  at  the  various 
points  of  delivery,  and  evidently  was  fully 
acquainted  with  the  market  values.  Cer- 
tainly cost  and  carriage  did  not  injure  the 
appellant ;  there  was  no  profit  charged ;  that 
Is,  its  value  was  not  fixed  at  the  selling  price 
to  the  consumer.  We  think  the  court  was 
Justified  in  admitting  the  testimony  of  the 
witness  as  to  the  value  of  the  coal  lost 

The  motion  for  rehearing  will  be  overruled. 
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KURZ  et  al.  V.  80LIZ.    (No.  6575.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   May  26v  1921.) 

1.  Evidenea  «=>575— Testimony  at  former  trial 
laadmiulMe  unlesa  witness  absent  or  dead. 

Admission  of  a  portion  of  transcript  of  evi- 
dence at  a  former  trial  of  the  caase  setting  out 
the  testimony  of  a  witness  was  error,  where  it 
was  not  shown  the  witness  was  absent  from 
the  state  or  was  dead. 

2.  Appeal  and  error  «=>I05I  (2)— Admission  of 
evidenoe  harmfees  where  uncontradicted  evi- 
dence established  same  faot. 

Testimony  of  witness  at  a  former  trial  plac- 
ing the  value  of  appellee's  land  at  $60  an  acre, 
even  if  error  because  of  absence  of  showing 
that  the  witness  was  absent  from  the  state  or 
dead,  was  not  injurious  to  appellant,  where  the 
uncontradicted  evidence  of  another  witness  fix- 
ed the  value  at  $30  an  acre,  and  the  jury  found 
the  value  to  be  $20  an  acre. 

3.  Champerty  and  maintenance  <S=>5 (8)— Viola- 
tion of  law  by  attorney  does  not  prevent 
suitor's  recovery. 

Under  Pen.  Code  1911,  art.  421,  as  to  bar- 
ratry, a  suitor  is  not  barred- from  recovery  be- 
cause his  attorney  had  violated  the  law  in  ob- 
taining the  employment. 

4.  Vendor  and  purchaser  9=>240— Innocent  pnr- 
ohase  must  ba  pleaded. 

Innocent  purchase,  for  proof  thereof  to  be 
available,  must  be  pleaded. 

Appeal  from  District  Court,  Atascosa 
County;  C!ovey  C.  niomas,  Judge. 

Action  by  Marcellna  SoUz  against  A.  A. 
Kurz  and  others.  From  Judgment  for  plain- 
tUt,  defendants  appeal.    Affirmed. 

Clamp,  Searcy  &  C3amp,  of  San  Antonio, 
and  Frank  H.  Burmel^ter,  of  Jourdanton, 
for  appellants. 

Walter  E.  Jones,  J.  B.  Ganiand,  and  B.  B. 
Smith,  all  of  Jourdanton,  for  appellee. 

FLY,  a  J.  This  is  a  suit  Instituted  by 
appellee  against  A.  A.  Kurz  and  his  wife, 
Ldzzle  Kurz,  G.  W.  Kurz  and  H.  J.  Ulbrlch, 
for  the  purpose  of  annulling  and  setting 
aside  a  certain  deed  of  conveyance  to  100.1 
acres  of  land  in  Atascosa  county,  being  sur- 
vey No.  79'/^  on  the  waters  of  Palo  Alto 
creek,  northwest  of  Pleasanton,  which  deed 
it  was  alleged  was  secured  from  appellee 
through  the  fraudulent  representations  of  A. 
A.  Kurz  and  G.  W.  Kurz,  as  to  $300  being 
due  as  taxes  on  the  land,  for  which  It  would 
I>e  sold.  It  was  also  alleged  that  a  portion 
of  the  land  had  been  sold  by  the  Kurz  to  H. 
J.  Ulbrlch,  who  was  nn  innocent  purchaser. 
The  prayer  was  that  appellee  have  judgment 
agnlnst  A.  A.  Kurz,  Lizzie  Kurz,  and  G.  W. 


Kurz  "for  the  value  of  the  land,  and  the  In- 
terest, less  $700  paid  to  plalnOEf  and  $37.86 
taxes  paid  by  defendants  Kurz  In  land  so 
sold  to  said  Ulbrlch;  that  the  deed  which 
she  executed  by  reason  of  the  fraudulent 
acts  of  defendants  A.  A.  Kurz  and  G.  W.  Kurz 
be  canceled  in  so  far  as  the  land  not  sold  to 
said  H.  J.  Ulbrlch  is  concerned;  that  the 
title  to  all  the  land  except  the  51.64  acres  of 
land  sold  to  said  H.  J.  XJIbrich  be  divested 
out  of  the  defendants  A.  A.  Kurz,  O.  W. 
Kurz,  and  Lizzie  Kurz  and  vested  In  plain- 
tiff, and  that  the  said  entire  tract  of  land  be 
partitioned  among  and  between  plaintiff  and 
defendant  H.  J.  Ulbrich;  that  a  writ  of 
partition  issue;  that  she  be  placed  in  pos- 
session of  that  portion  of  said  land  that 
may  be  set  aside  to  her  In  the  partition 
thereof;  for  all  costs  of  suit;  and  for  such 
other  and  further  relief,  general  and  spe- 
cial, in  law  and  in  equity,  to  which  she  may 
be  entitled."  The  cause  was  submitted  to  a 
jury  on  four  special  issues,  to  which  they 
answered  that  execution  of  the  deed  was 
procured  from  appellee  by  representations 
upon  the  part  of  A.  A.  Kurz  that  there  were 
due  on  the  land  of  appellee  delinquent  tax- 
es in  the  sum  of  $300,  tat  which  the  land 
was  about  to  be  sold,  and  that  the  land  at 
the  time  the  deed  was  executed  had  a  rea- 
sonable market  value  of  $20  an  acre.  Upon 
that  verdict  judgment  was  rendered  that  ap- 
pellee recover  the  lOO.l  acres  of  land  from 
appellants,  except  the  51.64  acres  of  land 
sold  to  H.  J.  Ulbrlch,  that  appellee  recover 
of  A.  A.  Kurz  and  G.  W.  Kurz  $1,0.37.80,  the 
value  of  the  51.64  acres,  less  $737.86,  the 
amount  paid  out  by  Kurz  on  the  land,  and 
that  they  be  divested  of  all  right,  title,  and 
Interest  in  the  land,  and  that  H.  J.  Ulbrlch 
be  dismissed  from  the  cause  with  his  costs. 

That  the  evidence  was  sufficient  to  show 
that  the  deed  to  the  land  was  procured 
through  the  fraudulent  representations  of  A. 
A.  Kurz  as  to  delinquent  taxes  and  the  im- 
minence of  a  sale  of  the  land  for  the  taxes 
is  not  questioned  by  the  three  assignments, 
and  we  conclude  that  the  findings  of  the 
jury  are  amply  supported  by  the  facts. 

[1 , 2]  The  first  assignment  of  error  com- 
plains of  the  introduction  in  evidence  "of 
that  portion  of  the  transcript  of  the  evi- 
dence taken  at  a  former  trial  of  said  cause, 
wherein  is  set  out  the  testimony  of  H.  E. 
Dixon,  a  witness  for  the  plaintiff."  The  tes- 
timony should  not  have  been  admitted  In  the 
absence  of  proof  that  the  witness  was  ab- 
sent from  the  state  or  was  dead.  Under  the 
ruling  In  Boyd  v.  Railway  Co.,  101  Tex.  411, 
108  S.  W.  813,  we  feel  Inclined  to  hold  that 
the  evidence  was  sufficient  to  show  that  the 
witness  was  absent  from  the  state,  and  that 
his  testimony,  which  was  as  to  the  market 
value  of  the  land,  was  admissible,  but,  If 
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tlie  evidence  was  not  admissible,  appellants 
could  not  hare  been  injured  by  it,  for  It  was 
proved  by  the  uncontradicted  evidence  of  L. 
Morgan  Williams  that  at  the  time  appellee 
executed  the  deed  to  appellants,  during  the 
spring   of  1919,   the  land  had  a  reasonable 
mtirket   valne  of  $30  an  acre.    The  witness 
X>ixon  placed  its  valne  at  $60  an  acre.    WIl- 
liams  was  the  county  clerk  of  Atascosa  coun- 
ty, and  the  Jury  seems  to  have  been  guided 
iiiore  by  his  testimony  In  finding  the  land 
was  worth  $20  an  acre.    Appellants  do  not 
assail  the  evidence  of  Williams,  and  tolled 
to  contradict  it  in  any  manner. . 

[3]  The  answer  of  appellants  presents  no 
affirmative  defense  to  appellee's  claim,  ex- 
cept that  appellee  understood  the  considera- 
tion for  her  land,  and  that  she  received  full 
value  for  the  land,  and  yet  through  the  sec- 
ond assignment  of  error  it  is  sought  to  pre- 
sent in  this  court  the  defense  that  the  undis- 
puted evidence  shows  that  the  suit  "is  a 
manufactured  lawsuit."    The  assignment  Is: 

"Because  the  undisputed  evidence  diacloses 
that  this  suit  was  not  instituted  by  the  plain- 
txtl,  Marcelioa  Soliz,  but  was  caused  to  be 
brought  by  one  Soger  Watson,  acting  in  con- 
junction with  one  Erenie  Rodriguez,  and  is  « 
manufactured  lawsuit" 

That  language  it  is  said  will  be  treated  aa 
a  proposition,  although  what  Is  proposed  does 
not  appear  from  It.    It  is  not  attempted  to 
be  indicated  what  should  be  done,  "because 
the  undisputed  evidence  discloses"  the  mat- 
ters and  things  set  forth  therein,  and  no- 
where In   the   brief  does   It  appear   what 
should  happen,  "because  the  undisputed  evi- 
dence discloses"   the  things  allied.     Sup- 
pose Roger  Watson  did  cause  appellee  to  in- 
stitute the  suit,  and  acted  in  conjunction 
"with  one  Erenie  Bodrlguez";    how  should 
that  fact  cause  a  reversal  of  the  Judgment 
herein?   And  how  does  the  fact  that  the  two 
individuals  acted  in  conjimctlon  In  causing 
the  suit. to  be  brought  make  It  "a  manufac- 
tured lawsuit"?     Evidently   the   Jury   and 
trial  jndsre  differed  with  the  opinion  of  ap- 
pellants that  It  was  "a  manufactured  suit" 
after  a  full  investigation  of  aU  the  testimony 
offered  by  the  parties.    It  might  be  surmised 
that  appellants  were  endeavoring  to  invoke 
the  penalty  of  a  violation  of  the  law  of  bar- 
ratry as  defined  in  article  421  of  the  Penal 
Code  of  Tesaer,  because  that  article  Is  cited. 
That  article  could  not  affect  the  right  of  ap- 
pellee to  recover,  and  appellants  made  no 
claim  that  the  suit  was  not  brought  in  good 
faith,  unless  the  assignment  herein  copied 
can  be  manipulated  into  such  claim.     The 
evidence  does  not  sustain  any  such  claim. 
However  criminal   Watson  may  have  been, 
appellee  and  her  grandson,   Erenie   Rodri- 
guez, were  not  shown  to  have  violated  any 
law  In  connection  with  the  suit.    The  case 


of  Ford  V.  Mimroe,  144  S.  W.  349,  does  not 
support  any  claim  that  appellee  had  "manu- 
factured" a  case.  That  was  a  case  in  which 
an  attorney  had  contracted  with  one  not  au 
attorney  to  give  the  latter  a  part  9f  a  fee 
to  be  obtained  from  a  third  person  who 'was 
Induced  by  the  layman  to  employ  the  attor- 
ney. It  does  not  hold  that  the  third  perstm 
could  not  recover  because  bis  attorney  had 
violated  the  law  In  obtaining  the  employ- 
ment 

[4]  The  evidence  ^owed  that  A.  A.  Koix 
was  the  agent  of  O.  W.  Kutz  in  purchasing 
the  land  from  appellee,  but.  If  he  was  not 
such  agent,  aroellants,  not  having  alleged  or 
proved  that  O.  W.  Kuiz  was  an  Innocent 
purchaser  for  value  without  notice,  have 
nothing  upon  wtaldi  to  base  a  claim  in  this 
court  tliat  he  was  an  innocent  purchaser. 
Evoi  though  the  proof  should  show  that  O. 
W.  Kurz  was  an  innocent  purchaser.  It  would 
profit  him  nothing,  because  he  did  not  plead 
that  he  was  an  innocent  purchaser.  Free- 
man V.  McAninch,  87  Tex.  X32,  27  S.  W.  97, 
47  Am.  St.  Rep.  79:  Railway  t.  H4rrlfl,  9S 
Tex.  846,  67  S.  W.  315. 

The  Judgment  is  sfl!lrmed. 


HUBB-DIGGS  CO.  v.  MITCHELL. 

(No.  6367.) 

(Conrt  of  Civil  Appeals  of  Texas.    Austin. 

May  4,  1921.    Rehearing  Denied 

June  1,  1921.) 

1.  Monopolies  «3>I7( I)— Contract  held  to  fix 
price  In  violation  of  aatl-trust  laws. 

A  contract  between  wholesale  and  retail 
dealers,  providing  that  retailer  shall  sell  tractor 
at  price  fixed  by  manufacturer  for  sale  to  re- 
tail trade,  and  requiring  wholesaler  to  reim- 
bnrse  retailer  for  any  decrease  in  the  retail 
price  of  tractors,  held  an  agreement  to  fix  and 
maintain  price  for  the  sale  of  a  commodi^, 
in  violation  of  Rev.  St  1911,  art  7796^  subda. 

2,  4,  5. 

2.  Plaadlng  «=>2 14(1)— Facts  alleoed  la  petl< 
tlon  admitted  by  peneral  demurrer. 

Facts  stated  in  petition  are  admitted  by 
general  demurrer. 

8.  Judgment  «S9|49(4)  —  Answer  to  petltloa 
alleging  Illegal  oontraet  bold  to  present  a  m«r» 
Itorious  defense  on  motion  to  sot  aside  de- 
fault 
In  retail  dealer's  action  against  wholesale 
dealer  to  recover  reduction  in  price  of  trac- 
tors, in  which  it  was  alleged  that  retailer  had 
agreed   to   sell  tractors  at  market   price,  and 
that  wholesaler  bad  agreed  to  reimburse  retail- 
er on  reduction  thereof,  answer,  denying  that 
wholesaler  had  agreed  with  retailer  as  to  fixing 
the  price  and  as  to  reimbarsement  of  retailer 
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b;  wholesaler  on  dediue  in  prices,  and  aUeging 
that  the  market  value  of  the  tractors  was  at 
all  times  the  market  {)rice  at  time  of  sale  to 
retailer,  and  that  there  was  no  loss  or  damage 
to  retailer  because  his  reduction  of  price  was 
roluntary,  h»ld  to  present  a  meritorious  de- 
fense, on  motion  to  set  aside  default  jodgment 
and  for  a  new  trial,  as  against  contention  that 
the  agreement  alleged  in  petition  was  illegal, 
and  that  court  should  not  aid  party  to  illegal 
agreements  who  has  suffered  default  to  go 
against  him. 

4.  Appeal  and  error  «s>9S7(l)— Judflment  «=» 
139— Dltoretlon  in  setting  aside  of  Judgments 
oannot  be  arbitrarily  exercised. 

The  discretion  enjoined  b7  the  court  in  the 
matter  of  setting  aside  default  judgments  is 
not  an  arbitrary  discretion,  and  is  subject  to 
such  review,  where  manifest  injustice  has  been 
done. 

5.  Judgment  ®=3l43(3)  —  Default  entered 
against  corporation  set  aside,  where  neither 
offioers  nor  attorneys  of  corporation  had  ao- 
tual  knowledge  of  Mrvioe  of  oltatlon  until 
after  Judgments. 

Where  return  day  stated  in  citation  issued 
and  served  upon  defendant  corporation  was  in- 
correct, and  where  another  citation  giving  the 
correct  return  date  was  served  upon  the  corpo- 
ration, but  where  neither  the  oflBcers  of  the 
corporation  nor  its  attorneys  to  whom  such  <a- 
tation  had  been  referred  had  actual  knowledge 
of  the  service  of  the  second  citation  until  after 
default  judgment  was  taken,  the  default  vrill 
be  set  aside;  there  being  an  equitable  excuse 
for  the  failure  to  appear  and  answer. 

Appeal  from  Coleman  County  Court;  Lu 
G.  Matthews,  Judge. 

Suit  by  W.  I.  MitcheU  against  Hubb-Dlggs 
Company.  Default  Judgment  was  rendered 
for  plaintiff,  and  from  an  order  overruling 
defendant's  motion  for  a  new  trial,  defend- 
ant appeals.    Reversed  and  remanded. 

McLean,  Scott  &  McLean,  of  Fort  Worth, 
and  Snodgrass,  Dlbrell  &  Snodgmss,  of  Cole- 
man, for  appellant. 

Critz  &  Woodward,  of  Coleman,  for  appel- 
lee. 

BRADY,  X  Appellee  sued  appellant,  a 
corporation,  In  the  coimty  court  of  Coleman 
county,  for  damages  for  breach  of  contract, 
in  the  sum  of  $869.60.  The  petition  was  filed 
April  7, 1820,  and  on  the  same  day  a  citation 
was  issued  and  duly  served  upon  appellant, 
commanding  it  to  appear  "on  the  first  Mon- 
day In  July,  1920,  the  same  being  the  6th 
day  of  July,  1920."  The  return  day  stated  in 
this  citation  was  incorrect,  and  should  have 
been  the  first  Monday  In  June,  being  the  7th 
day  of  June.  Having  discovered  the  mis- 
take, appellee's  attorneys  procured  the  is- 
suance of  another  citation,  giving  the  correct 
return  date,  which  was  served  by  leaving  a 


copy  of  the  citation,  together  with  a  certified 
copy  of  the  petition,  at  the  principal  ofllce  of 
the  company.  The  service  of  the  second 
citation  was  In  time  for  the  June  term,  and, 
appellant  having  made  default,  appellee,  on 
appearance  day,  June  8,  1820,  took  judgment 
by  default  for  the  full  amount  claimed,  with 
interest  and  costs  of  suit. 

It  appears  that  the  first  citation  was  turn- 
ed over  by  the  president  of  the  company  to 
its  attorneys  at  Fort  Worth,  for  attention, 
and  that  neither  they  nor  the  officers  of  the 
company  had  any  actual  knowledge  of  the 
service  of  the  second  citation  until  after 
judgment  wds  taken. 

In  response  to  the  first  citation,  appellant's 
counsel  forwarded  a  plea  of  privilege  to  the 
clerk,  on  June  25, 1820,  which  was  filed  June 
26,  1820,  at  the  same  time  advising  appellee's 
attorneys  that  they  were  filing  the  plea.  The 
reply  of  said  attorneys  Informed  counsel  for 
appellant  that  Judgment  by  default  had  been 
previously  rendered.  After  some  correspond- 
ence between  the  attorneys  In  which  appellee 
refused  to  agree  to  set  aside  the  Judgment, 
appellant,  on  August  26, 1920,  filed  motion  for 
new  trial,  and  on  September  4th  appellee  filed 
contest  of  the  motion.  The  court  beard  the 
matter  upon  the  verified  motion  of  appellant 
and  upon  the  sworn  contest  of  appellee,  to- 
gether with  the  evidence  Introduced  at  the 
hearing.  The  motion  was  overruled,  from 
which  this  appeal  was  taken. 

Appellant  contends  that  the  court  erred 
In  rendering  Judgment  by  default  for  ap- 
pellee, and  in  refusing  to  set  the  same  aside, 
because  the  contract  alleged  was  subject  to 
general  demurrer  as  being  in  violation  of  the 
antl-tmst  laws  of  the  state.  A  careful  con- 
sideration of  the  contract  alleged,  as  the 
basis  for  recovery,  convinces  us  that  It  was 
violative  of  several  provisions  of  our  statutes 
against  trusts  and  monopolies. 

Article  7796,  Revised  Statutes  1911,  among 
other  things,  defines  a  trust  to  be  a  combina- 
tion of  capital,  skill  or  acts  between  two  or 
more  persons,  firms,  corporations,  or  associa- 
tions of  persons,  or  either  two  or  more  of 
them,  for  any  of  the  following  purposes: 

"2.  To  fix,  maintain,  increase  or  reduce  the 
price  of  merchandise  *  *  *  or  commodi- 
ties.   •    •    * 

"4.  To  fix  or  maintain  any  standard  or  figure 
whereby  the  price  of  any  article  or  commodity 
of  merchandise,  *  •  *  shall  be  in  any  man- 
ner affected,  controlled  or  established. 

"6.  To  make  •  •  •  any  contract  •  •  • 
by  which  they  shall  agree  in  any  manner  to  keep 
the  price  of  an  article  or  commodity  •  •  » 
at  a  fixed  or  graded  figure,  or  by  which  they 
shall  in  any  manner  affect  or  maintain  tiie  price 
of  any  commodity  or  article." 

These  and  related  provisions  of  the  anti- 
trust laws  have  been  frequently  before  our 
courts.    Among  the  cases  dealing  with  tbla 
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instructed  appellee  to  likewise  reduce  tlift 
price  oa  the  tractors  so  as  to  thereafter  sell 
the  same  for  $791.50  to  the  retail  trade.  It 
is  next  alleged  that  appellant  bad,  by  various 
contracts  and  writings,  agreed  and  contract- 
ed with  appellee  to  indemnify  and  save  him 
harmless  from  any  decline  or  reduction  in 
prlce^  and  had  agreed  and  contracted  with 
him  to  repay  and  reimburse  him — 

"for  any  decrease  in  the'  retail  price  of  said 
tractors  put  into  elfect  by  plaintiff  at  the  in- 
stance or  request  of  defendant;  and  that  by 
virtue  of  and  in  accordance  with  said  contracts 
and  agreements  with  plaintiff  he  rednced  the 
retail  price  of  said  tractors  from  $930  each  to 
$791JS0  each." 

It  cannot  be  even  plaudbly  argued  that 
this  is  not  an  averment  that  appellee,  in  pur- 
suance to  contracts  and  agreements  thereto- 
fore made,  reduced,  fixed,  and  maintained 
the  retail  price  of  the  tractors. 

The  next  paragraph  of  the  petition  contains 
an  allegation  to  the  same  effect,  and  ex- 
pressly redtea  that — 

The  contract  for  indemnity  and  reimbnrse- 
ment  was  dependent  "upon  the  condition  of  the 
plaintiff  putting  said  reduction  to  effect,  and 
that  said  reduction  wag  put  into  effect  at  the 
instance  and  request  of  said  defendant,  and  for 
the  benefit  of  defendant,  and  in  accordance  with 
said  contract,  agreement  and  guaranty  upon  his 
part  to  this  plaintiff." 

These  allegations  plainly  show  contracts 
and  agreements  violative  of  most,  if  not  all, 
of  the  provisions  of  the  anti-trust  statutes 
stated  above. 

In  holding  the  contract,  as  pleaded,  void, 
we  do  not  mean  to  be  understood  as  deciding 
that  a  mere  contract  of  a  wholesale  dealer 
to  reimburse  a  retailer  for  any  decline  in 
price  of  merchandise  or  commodities  sold 
him  would  be  void  when  not  made  In  con- 
nection with  and  in  pursuance  of  illegal 
agreements  fixing,  maintaining,  or  reducing 
prices.  If  the  appellee  had  pleaded  such  a 
contract,  disassociated  from  the  contracts 
and  agreements  referred  to,  a  ditCerent  ques- 
tion would  be  presented. 

[2]  While  we  have  held  that  the  contracts 
pleaded  were  violative  of  the  laws  against 
trusts,  if  this  were  the  only  defense  urged 
by  appellant  to  the  Judgment  by  default,  it 
may  be  that  we  should  not  grant  the  relief 
of  setting  the  same  aside,  on  the  principle 
that  equity  will  not  aid  either  party  to  an 
illegal  contract.  If  the  facts  stated  in  the 
petition  were  true,  as  is  admitted  by  general 
demurrer,  the  parties  would  be  in  pari  de- 
licto; and  it  would  appear  that  a  court  should 
not  aid  a  party  to  illegal  agreements  who 
has  suffered  default  to  go  against  him. - 
Jnne  17tb  appellant  wired  appellee  that  the  i  However,  that  is  not  the  only  nor  indeed  the 
mnnnfncturers  of  the  tractors,  Henry  Ford  main  defense  set  up  In  the  answer  and  In 
ft  Son,  had  rednced  the  price,  and  wired  and  |  the  motion  for  new  trial. 


qnestlon  may  be  dted  the  following:  Wood 
V.  Tex.  Ice  4  COld  S.  Co.,  171  S.  W.  497;  Star 
Mill  &  Elevator  Ga  v.  F.  W.  G.  0.,  146  S.  W. 
fl04;  Segal  v.  McCaU,  108  Tex.  65, 184  S.  W. 
188;  Woods  y.  American  Brew  Ass'n.,  183 
S.  W.  1^7;  Am.  Brewing  Ass'n  v.  Woods, 
215  S.  W.  448 ;  Fuqua  et  al.  v.  Pabst  Brevring 
Co.,  90  Tex.  298,  38  S.  W.  29,  750,  35  li.  B.  A. 
241 ;  Coal  Co.  v.  Lawson,  89  Tex.  394,  32  S. 
W.  871, 34  8.  W.  919;  Brewing  Co.  ▼.  Temple- 
man,  90  Tex.  277,  38  S.  W.  27;  Tex.  Brewing 
Co.  T.  Anderson,  40  S.  W.  737 ;  Tex.  Brewing 
Co.  V.  Durmm,  46  S.  W.  880;  Mansur  & 
Tabbetts  Imp.  Co.  t.  Price,  22  Tex.  OLv.  App. 
616,  55  S.  W.  764;  Pasteur  Vaccine  Co.  v. 
Burkey,  22  Tex.  Civ.  App.  232,  64  S.  W.  804; 
White  Dental  Mfg.  Ca  v.  Hertzberg,  51  S.  W. 
856;  Coal  Co.  r.  Lawson,  88  Tex.  394,  32 
S.  W.  871,  34  S.  W.  919;  Houck  v.  Associa- 
tiOD,  88  Tex.  184,  30  S.  W.  869;  Simmons  & 
Co.  V.  Terry,  79  8.  W.  1103;  State  v.  Racine 
Sattley  Co..  63  Tex.  Gtv.  App.  663,  134  8. 
W.  401;  Jersey  Creme  Co.  ▼.  McDaniel 
Botaing  Co.,  152  8.  W.  1187;  J.  R.  Watklns 
Medical  Co.  t.  Johnson  et  al.,  162  S.  W.  394 ; 
Bawlelgta  Medical  Co.  ▼.  Mayberry,  193  8. 
W.  199;  Armstrong  y.  Rawleigh  Medical  Co., 
178  8.  W.  682;  Pictorial  Review  v.  Pate  Bros., 
185  8.  W.  809;  Rawleigh  Med.  Co.  y.  Fitz- 
patrlck,  184  S.  W.  649;  Rawleigh  Med.  Co. 
y.  Gtrnn,  186  8.  W.  385;  Newby  v.  W.  T. 
Rawleigh  Co.,  194  S.  W.  1173 ;  Whisenant  et 
al  V.  Shores-Mueller,  194  S.  W.  1175;  Penn- 
sylvania Rubber  Co.  v.  McClain,  200  8.  W. 
586;  Dodd  y.  W.  T.  Rawleigh  Co.,  203  S.  W. 
131 ;  State  v.  Wniys-Overtand  Co.,  211  S.  W. 
609.  These  authorities  are  referred  to,  not 
as  being  in  point  upon  the  facts  involved,  but 
as  illustrating  the  unlfonttlty  with  which  the 
principles  and  policies  embodied  in  our  stat- 
utes against  trusts  and  unlawful  conspiracies 
have  been  recognized  and  enforced. 

[1]  In  the  absence  of  any  authority,  we 
should  not  hesitate  to  hold  the  contract  made 
the  basis  of  this  suit  to  be  Illegal  and  void, 
as  in  contravention  of  the  statutory  provi- 
sions heretofore  stated.  It  was,  in  substance, 
alleged  that  on  or  about  June  7,  1919,  ap- 
pellant sold  and  delivered  to  appellee  seven 
Fordson  tractors,  the  appellant  being  a  whole- 
sale dealer  in  tliese  articles,  and  the  appellee 
a  retail  dealer.  It  was  alleged  that  the 
market  value  of  the  tractors  at  the  residence 
of  appellee  was  at  all  times  $930  each,  and  it 
was  expressly  averred  that — 

"The  said  defendant  then  and  there,  and  at 
the  time  of  said  sale,  agreed  with  plaintiff  that 
the  same  should  be  sold  at  said  sum  of  $930." 

?%e  plain  etCect  of  this  averment  is  that 
the  parties  had  agreed  to  fix  and  maintain  the 
price  for  the  sale  of  a  commodity  or  article  of 
commerce.     It  is  then   alleged   that  about 


Digitized  by 


Google 


428 


2S1  SOUTHWESTBEN  EEPORTER 


(Tex. 


In  addition  to  a  plea  of  privilege,  appellant 
entered  a  sworn  denial  of  the  averments  of 
the  petition.  E^irthermore,  It  expressly  deni- 
ed that  it  ever  agreed  with  appellee  to  re- 
duce or  fix  the  price  of  the  tractors,  and 
alleged  that  it  did  not  agree  to  reimburse 
appellee  for  any  decline  in  prices,  nor  make 
any  guaranties  in  reference  thereto.  It  was 
also  pleaded,  which  seems  to  find  support  In 
the  averments  of  the  petition  Itself,  that  the 
market  value  of  the  tractors  was  at  all  times 
$930,  and  that  there  was  no  loss  or  damage 
to  appellee,  because  his  reduction  of  price 
was  voluntary,  and  he  could  not  therefore 
impose  liability  upon  appellant.  It  was  also 
alleged  that  the  appellee  did  not  introduce 
any  evidence  as  a  basis  for  the  default  judg- 
ment, and  that,  his  claim  not  being  liquidat- 
ed nor  proven  by  an  instrument  in  writing, 
it  was  necessary  that  evidence  should  be  iq- 
troduced  before  a  valid  judgment  by  default 
could  be  taken. 

[3]  We  are  of  the  opinion  that  these  plead* 
Ings  show  a  meritorious  defense;  and  if 
equitable  reasons  have  been  shown  wliy  an- 
swer was  not  Hied  before  judgment,  or  was 
hied  within  such  time  as  that  appellant  was 
entitled  to  present  its  defense,  the  motion 
should  have  been  granted. 

We  do  not  agree  with  the  contention  of 
appellant  that  it  was  not  legally  served  with 
citation  to  the  June  term  of  court.  The 
officer's  return  and  the  evidence  upon  this 
point  show  legal  service  according  to  a  mode 
provided  by  statute,  and  the  attempt  to  im- 
peach the  return  and  service  was  unsuccess- 
ful. 

Nor  do  we  find  it  necessary  to  pass  upon 
the  interesting  question  as  to  whether  this 
was  an  unliquidated  demand  upon  which 
evidence  was  necessary  to  ascertain  the  dam- 
ages before  a  valid  judgment  by  default 
could  be  rendered. 

In  view  of  articles  1938  and  1939,  Revised 
Statutes  of  1911,  and  the  rule  early  announc- 
ed in  this  state  that  a  judgment  by  default 
admits  all  of  plaintiff's  cause  of  action 
except  the  damages  claimed,  there  is  great 
force  in  the  suggestion  of  appellant's  counsel 
that  the  final  Judgment  by  default  without 
the  Introduction  of  evidence  was  erroneous. 
Holland  v.  Cook,  10  Tex.  244;  Herring  v. 
Herring,  189  S,  W.  1105;  Dancy  v.  Rosen- 
berg, 174  S.  W.  831.  However,  as  we  have 
stated,  we  prefer  not  to  decide  this  question. 

[4]  As  we  have  Indicated,  the  judgment  was 


upon  a  contract  repugnant  to  the  policy  of 
the  state  against  trusts  and  imlawful  con- 
spiracies, to  which  the  defendant  pleaded  a 
meritorious  defense,  but  the  chief  dltllcuity 
we  have  had  in  reaching  a  satisfactory  con- 
clusion la  upon  the  question  whether  appe- 
lant has  shown  equitable  grounds  for  setting 
aside  the  judgment.  From  the  sworn  answer 
and  motion  and  the  other  evidence  consider- 
ed at  the  hearing.  It  fairly  appears  that, 
while  there  was  legal  service  of  the  second 
citation,  the  officers  of  the  corporation  had 
no  actual  knowledge  of  it  imtU  after  the 
judgment  was  taken.  It  is  farther  shown 
that  appellant  and  its  counsel  were  misled 
into  suffering  judgment  by  default  to  be 
taken  by  the  erroneous  return  date  stated 
in  the  first  dtation.  We  find  an  utter  want 
of  bad  faith  indicated,  and  while  these  con- 
siderations do  not  afford  a  legal  excuse,  they 
have  a  strong  appeal  in  equity.  It  is  in- 
sisted, however,  that  a  question  of  this  sort 
is  primarily  for  the  discretion  of  the  trial 
court.  Nevertheless,  the  discretion  Is  not 
an  arbitrary  one,  and  is  subject  to  review 
where  manifest  injustice  has  been  done.  The 
question  which  has  given  us  the  greatest 
concern  is  the  delay  in  filing  the  motion,  but 
it  was  shown  that  it  was  filed  at  the  same 
term  of  court,  and  but  for  the  absence  of  the 
trial  judge  during  the  last  week  of  the  term 
the  motion  might  have  been  heard,  and  the 
plea  of  privilege,  and  even  the  trial  on  the 
merits  have  been  had  at  the  same  term. 

[5]  The  correspondence  of  the  attorneys 
and  the  other  evidence  showing  the  absence 
of  the  president  of  the  company,  who  liad 
peculiar  knowledge  upon  the  subject-matter 
of  the  litigation  and  the  handling  of  this 
matter  for  appellant.  Indicates  that  there 
was  substantial  excuse  for  the  delay.  Up- 
on the  whole,  we  think  the  showing  made 
presented  an  equitable  excuse  for  both  the 
failure  to  appear  and  answer  before  default 
judgment  was  rendered,  and  to  sooner  pre- 
sent the  defenses.  Dancy  v.  Rosenberg,  174 
S.  W.  831,  ahd  authorities  there  cited. 

We  are  of  the  opinion  that  no  substantial 
injustice  will  be  done  appellee  by  ordering 
the  judgment  set  aside,  and  the  opportunity 
given  to  appellant  to  present  its  plea  of 
privilege  and  Its  answer  to  the  merits ;  and 
that  the  trial  court  should  have  granted  the 
motion.  The  case  will  l)e  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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CITY    OF  DALLAS  V.  MAXWELL  0t  ax. 
(No.  1800.) 

(Court   of    Civil  Appeals  of  Texas.    Amarillo. 
April  27,  1S21.    Rehearing  Denied 
Jane  1,  1921.) 

1.  Municipal  cerporatlons  «=3706— City  under 
duty  to  •rect  barriers  at  aeceMary  points  oa 
•treats. 

It  ia-  the  duty  of  a  city  to  erect  railings  or 
barriers  along  ita  streets  at  places  wlieru  they 
are  necessary  to  make  the  same  safe  for  driv- 
era  in  the  use  of  ordinary  care. 

2.  Municipal  corporations  «=>8I9(4)— Evidence 
held  sttlllclent  to  sustain  finding  ally's  negll> 
genee  was  proximate  cause  of  Jltaey  bus  pas> 
aenoer's  injury. 

In  an  action  against  a  city  tor  injnries  to 
e  jitney  bus  passenger,  when  the  bus  went  off 
the  street  into  a  ravine,  after  tutting  a  tele- 
graph pole,  evidence  held  sufficient  to  sustain 
the  jury's  finding  that  the  city's  negligence  in 
failing  to  erect  a  barrier  at  the  point  was  the 
proximate  cause  of  the  accident  and  the  in- 
juries complained  of. 

S.  Municipal  corporations  «=3800(5)— City  not 
relieved  from  liability  to  Jitney  bus  passenger 
injured  through.  Its  negligence  and  that  of 
driver. 

The  fact  that  the  driver  of  a  jitney  bus  was 
negligent  In  the  operation  of  his  vehicle,  which 
negligence  concurred  with  that  of  the  city  in 
not  erecting  a  barrier  at  the  particular  point 
in  causing  the  car  to  leave  the  street  and  plunge 
into  a  ravine,  does  not  relieve  the  dty  of  lia- 
bility for  injuries  to  a  passenger,  the  driver's 
negligence,  concurring  with  the  negligence  of 
the  city,  having  been  tl^e  proximate  cause  of 
the  accident. 

4.  Appeal  and  error  «5»I050(I)— Error  In  ad- 
mission of  evidence  rendered  harmless  by  re- 
ception of  other  like  evidence. 
Error  in  the  admission  of  evidence  was  ren- 
dered  harmless  by  the  reception  of   evidence 
from  other  witnesses  without  objection  tending 
to  prove  the  same  fact 

6.  Municipal  corporations  «=>796— Whether  ra- 
vine into  which  Jitney  bus  plunged  private  or 
munielpai  property  Immaterial. 
If  it  waa  the  doty  of  a  dty  to  erect  and 
maintain  a  barrier  on  a  street  at  a  point  where 
a  jitney  bns  left  the  street  and  plunged  into  a 
ravine,  It  is  immaterial  to  the  city's  liability 
under  the  facts  whether  the  ravine  was  private 
or  munidpal  property. 

6.  Damages  «=» 1 58 (3) —Testimony  of  Jitney 
bus  passenger  and  physician  as  to  Injuries 
admissible. 

In  an  action  against  a  city  for  injuries  to  a 
jitney  bos  passenger,  when  the  car  left  the 
street  and  plunged  into  a  ravine,  testimony  of 
the  injured  passenger,  a  woman,  that  the  bones 
of  her  nose  were  broken,  the  roof  of  her  mouth 
pushed  up  to  the  top  of  her  nose,  etc.,  held  ad- 
missible, as  was  also  the  testimony  of  a  medical 
witness    to   the   same   effect,   plaintiff   having 
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of  the  disfiguring  injuries 
wliich  she  described. 

7.  Municipal  corporations  $=3819(7)— Evidence 
held  to  sustain  finding  Jitney  bus  passenger 
did  not  appreciate  dangers  of  use  of  street. 

In  an  action  against  a  city  by  a  jitney  bus 
passenger,  injured  when  the  car  left  the  street 
and  plunged  into  a  ravine,  evidence  held  suffl- 
dent  to  sustain  the  jury's  finding  that  plaintiff 
did  not  know  or  fully  appreciate  and  understand 
the  dangers  inddent  to  the  use  or  attempted 
use  of  the  street  at  the  particular  point  by  ve- 
hicular traffic. 

8.  Trial  <s=>l32— Opening  statement  of  plain- 
tifTs  counsel  Informing  Jury  as  to  effect 
of  flndlnp  not  reversible  error  where  with- 
drawn. 

In  an  action  against  a  city  by  a  jitney  bus 
passenger  injured  when  the  car  left  the  street 
and  plunged  into  a  ravine,  where,  during  the 
opening  argument,  plaintiff's  counsel  stated  that 
the  attorneys  for  defendant  wanted  the  jury 
to  say  "Yes,"  and  find  plaintiff  assumed  the  risk 
of  riding  in  the  jitney,  and  that  be  said  they 
should  answer  the  question  "No,"  and  not 
charge  her  with  such  risk,  but,  on  objection, 
plaintiff's  counsel  withdrew  the  statement,  there 
was  no  reversible  error. 

9.  Trial  «s>H4  — Counsel  In  argument  may 
state  how  much  plaintiff  should  recover. 

It  is  not  improper  for  counsel  in  argument 
to  state  to  the  jury  how  mnoh  they  think  the 
plaintiff  should  recover. 

10.  Damages  iSs>l32(l) —$10,000  for  severe 
physical  Injuries  and  disfigurement  of  married 
woman  not  excessive. 

A  judgment  for  $10,575  recovered  from  a 
city  by  a  jitney  bas  passenger,  a  married  wo- 
man, injured  when  the  car  left  the  street  at  an 
unguarded  point,  and  plunged  into  a  ravine,  sub- 
jecting her  to  severe  physical  injuries  and  dis- 
figurement, held  not  excessive. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  W.  F.  Whltehurst,  Judge. 

Suit  by  B.  O.  Maxwell  and  wife  against 
the  City  of  Dallas.  From  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Jas.  J.  Collins,  W.  S.  Bramlett,  Allen 
Caiarlton,  and  Carl  B.  Callaway,  all  of  Dal- 
las, for  appellant. 

W.  D.  Cardwell,  of  Burkburnett,  and  Mc- 
Cutcheon  &  Church,  of  Dallas,  for  appellees. 

HALL,  J.  Mrs.  Laura  Maxwell,  Joined 
by  her  husband,  sued  the  appellant  to  recov- 
er $25,(X)0  damages  as  the  result  of  personal 
Injuries  charged  to  have  been  sustained  by 
her  by  reason  of  the  negligence  of  said  city. 
It  Is  alleged,  In  substance,  that  on  or  about 
December  9,  1916,  she  was  a  passenger  In  a 
motor  bus,  commonly  known  as  a  jitney, 
which  was  being  operated  along  Carlisle 
street,  in  said  dty,  and  that,  at  the  time  of 
the  accident  which  occasioned  the  Injuries 


sought  to  recover  for  mental  anguish  and  suf- )  complained  of,  the  bus  was  being  driven  at 
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s  rate  of  speed  not  to  exceed  15  miles  an 
honr;  that,  several  years  prior  to  the  above- 
named  date,  the  city  had  built  and  construct- 
ed at  the  Intersection  of  Carlisle  and  Vine 
streets  a  concrete  or  stone  culvert,  and  had 
constructed,  buUt,  and  maintained  sidewalks 
and  curbing  along  Carlisle  street,  at  the  In- 
tersection of  Vine  street,  and  that  the  con- 
struction of  said  culvert  was  on  account  of 
a  deep  ravine  where  Vine  street  ended;  that 
defendant  so  constructed  the  culvert  and  fill 
in  Vine  street  as  to  raise  the  intersection  of 
said  streets  to  the  level  of  Carlisle  street  on 
each  side  of  the  ravine;  that  said  city 
owned,  maintained,  and  controlled  the  ra- 
vine where  Vine  street  ended.  It  appears 
that  Carlisle  street  runs  approximately  east 
and  west  at  the  place  of  the  accident;  that 
Vine  street  extended  from  the  south  ends  at 
Carlisle  street;  and  that,  on  the  north  side 
of  Carlisle  street,  at  the  point  where  Vine 
street  intersects  It  and  ends,  the  ravine  Is 
approximately  60  feet  deep. 

Plaintiffs  further  allege  that  at  all  times 
since  the  construction  of  said  fill,  culvert, 
sidewalks,  and  curbs  at  and  near  the  place, 
and  for  more  than  24  hours  prior  to  Decem- 
ber 9, 1916,  defendant  had  notice  of  the  open 
and  dangerous  condition  of  the  street,  cnrb, 
sidewalks,  fill,  culvert,  and  ravine;  that  for 
a  long  time  prior  thereto  said  city  had  neg- 
ligently and  carelessly  left  said  streets, 
curbs,  sidewalks,  culvert,  fill,  and  ravine 
open  and  exposed,  and  had  negligently  and 
carelessly  constructed  and  maintained  the 
same  in  an  open  and  exposed  condition,  to 
such  an  extent  that  said  streets,  sidewalks, 
culvert,  fill,  and  ravine  were  openly  and  no- 
toriously dangerous  to  perscms  and  vehicles 
using  said  streets;  that  by  the  exercise  of 
ordinary  care  the  city  conld  have  made  said 
place  safe;  that  the  mayor  and  city  engineer 
knew  of  its  dangerous  condition,  or  by  the 
exercise  of  ordinary  care  and  diligence  could 
have  known,  and  by  the  use  of  ordinary  care 
and  diligence  could  and  would  liave  provid- 
ed suitable  curbs,  g^uards,  or  rails  to  prevent 
accidents  and  injuries  to  persons  and  vehi- 
cles using  said  streets ;  that  by  failing  to  use 
such  care  the  said  city  was  negligent,  and 
that  Its  negligence  was  Che  proximate  cause 
of  the  injuries  sustained  by  the  plaintifT, 
Mrs.  Maxwell;  that  the  city  had  permitted 
a  large  pole  to  be  erected  In  said  street  near 
said  gulch,  which  said  pole  was  exposed,  and 
not  protected  by  any  curbing;  that  on  the 
west  side  of  said  Carlisle  street,  where  Vine 
street  ended,  said  ravine  was  from  40  to  50 
feet  deep,  and  extended  almost  to  the  width 
of  Vine  street;  that  the  curb  along  the  west 
side  of  said  Carlisle  street  did  not  extend  to 
a  point  even  with  the  east  line  of  Vine  street. 
If  extended,  but  only  to  within  8  or  10  feet 
of  said  east  line;  that  there  was  no  cnrb  on 
the  west  side  of  Carlisle  street  opposite  to 
where  said  Vine  street  ended,  and  no  side- 


walk there  save  and  except  a  string  of  ttx^ 
boards  or  planks,  which  were  practically  ci 
a  level  with  said  streets;  that  from  the  'kh: 
side  of  said  board  walk,  and  from  2  to  4  fn: 
to  the  west  of  said  walk,  there  was  a  prec- 
pice  going  down  into  said  ravine  ■which  a- 
tended  along  the  west  side  of  Carlisle  strer. 
nearly  the  width  of  Vine  street,  and  t!3£ 
said  precipice  was  wholly  ungnarded,  bk 
without  barriers,  railing,  or  curb  of  any  kt. 
to  prevent  persons  and  vehicles  from  fallii; 
Into  said  ravine ;  that  at  the  Intersectioa  al 
said  Vine  and  Carlisle  streets,  as  aforesaid, 
the  said  city  ordinarily  maintains  a  stnK 
light  and  at  the  hour  of  the  accident,  to  wi: 
about  6 :30  p.  m.  of  said  day,  said  street  li^ 
was  not  burning,  In  consequence  of  whict 
the  streets  were  dark,  and  by  reason  thereof 
the  driver  of  the  motor  bus  could  not  a=: 
did  not  see  said  pole  into  which  bis  mator 
bus  ran,  and  on  account  of  the  failure  ci 
said  city  to  have  said  lights  burning,  and 
on  accoimt  of  the  negligence  of  said  city  t 
failing  to  construct  and  malni:ain  a  curb  at 
that  point,  and  Its  failure  to  construct  iM 
maintain  a  barrier  to  prevent  said  antomv 
bile  from  running  Into  said  ravine.  Its  cf?- 
llgence  was  the  proximate  cause  of  the  in- 
juries ;  that  when  said  motor  bus  came  with- 
in a  few  feet  of  the  east  line  of  Vine  street 
and  on  the  right-hand  side  of  Carlisle  ^teH 
the  driver  of  said  motor  bus  lost  control  d 
the  vehicle,  and  the  front  part  of  the  rib- 
band side  of  the  bus  struck  the  pole,  whiti 
stood  about  4  inches  within  the  curb  Une  e( 
said  street,  swerved  to  the  right,  and,  wba 
It  cleared  said  pole,  it  went  over  said  t>aa:d 
walk,  down  Into  the  ravine,  and  turned  over. 
thereby  injuring  the  plaintiff,  Mrs.  MaxwriL 
She  alleges  her  injuries  to  be  as  follows: 

"That  at  the  time  of  said  acddent  Mrs.  Ku- 

well  was  a  strong,  healthy,  married  woman,  30 
years  of  age;    that  by  reason  of  the  acddent 
she  suffered  the  following  injuries:    Both  tk 
upper  and  lower  jawbones  were  broken;    her 
nose  was  mashed,  braised,  and  broken;   some  at 
her  teeth  were  knocked  out,  and  some  broliei 
off;  the  bone  of  her  nose  ranning  to  the  base  d 
the  brain  was  broken  and  fractured,  and  on  ic- 
count  of  the  breaking  of  said  bones  in  her  jam 
and  nose,  and  the  breaking  off  and  knocking  03t 
of  her  teeth,  her  face  has  been  permanently  dis- 
figured, from  which  she  baa  suffered  great  sU 
excruciating  physical  pain  and  mental  angnjjh: 
and  said  injuries  are  of  a  permanent  natnn, 
and  she  has,  and  will  continue  through  her  nat- 
ural life,  to  suffer  great  physical  pain  and  mrs- 
tal  anguish,  mortification,  and  bnmiliation;  thit 
her  limbs  were  mashed  and  bruised  and  lacer- 
ated; her  hips  and  spine  were  mashed,  bmisei 
and  made  sore,  from  which  she  has  snlfereii 
great  physical  pain  and  mental  angfuiah;   tlui 
she    suffered   internal   injuries    of    the   womK 
ovaries,  stomach,  bowels,  intestines,  and  female 
organs,  which  said  injuries  are  permanent,  and 
from  which  the  said  Mrs.  Maxwell  will  aofFer 
through  her  natural  life,  all  to  her  damaae  in 
the  sum  of  $20,000." 
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^7       'fcvlal    amendment,    plaintiffs    pleaded 
.x.ma.1.    xiotlce  to  the  mayor  and  city  engineer 
tJa«»     city  of  Dallas  of  the  defects  in  the 
■e^ts      causing  the   accident,   alleging   that 
i<a.     ciot:iial  notice  was  given  more  than  24 
urs      x>rior  to  the  accident.    The  city  an- 
ex-^td     with    a    general    demurrer,    certain 
eoia.!    exceptions,  a  general  denial,  a  plea 
CLS^Timed    risk,    contributory    negligence, 
v.d    lxi.t:erpo8ed  the  two-year  statute  of  Ilmi- 
tiions  as  to  the  claim  for  certain  expenses. 
rctx^   cause  was  submitted  to  a  Jury  oi  spe- 
a.1.   Issues,  in  reply  to  which  the  Jury  found: 
.)      ^Tbat  the  failure  of  the  city  in  not  haV- 
k.^    a.     sufficient  and  adequate  guard  or  bar- 
Ler-    a.long  the  north  line  of  Carlisle  street, 
t:    tlie  place  and  time  of  the  accident,  was 
Le8^lK«iice;   (2)  that  said  n^Iigence  was  the 
»r-o-jrlTTiate  cause  of  the  accident  and  injuries 
orDi>lalned  of;  (8)  that  the  driver  of  the  bus 
n   Tvlilch  Mrs.  Maxwell  was  riding  was  n^- 
isent:   In  the  operation  of  the  vehicle;    (4) 
A^&t:    at  and  Just  prior  to  the  accident  the 
steering  gear  on  the  bus  was  so  defective 
tliat    the  driver  could  not  control  and  guide 
it;     (5)  that  his  negligence  was  not  the  prox- 
imate cause  of  the  accident  complained  of; 
(.e)    that  the  negligence  of  the  city,  concur- 
ring with  the  negligence  of  the  driver  of  the 
bns,   was  the  proximate  cause  of  the  acci- 
dent.    In  connection  with  the  sixth  special 
issue,  the  court  charged  the  Jury  as  follows: 

"In  passing  upon  the  foregoing  special  issues, 
70U  are  instructed  that,  by  the  term  'concurrent 
proximate  cause,'  as  used  in  the  above  special 
issae,  is  meant  such  act  as  is  wanting  in  ordinary 
care,  which  activity  aided  in  producing  the  in- 
jury, and  such  act  as  might  reasonably  have 
been  contemplated  as  involving  the  result  un- 
der the  circumstances." 
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descenaion  of  the  Jitney  into  the  ravine,  not- 
withstanding the  want  of  a  curb  and  imguarded 
condition  of  the  ravine  and  its  proximity  to  the 
west  or  northwest  line  of  Carlisle  street,  be- 
cause: (a)  Appellant  owed  appellees  no  duty 
to  erect  a  barrier  to  prevent  the  jitney  de- 
scending into  the  ravine;  or,  (b)  to  erect  a 
barrier  of  such  character  as  would  have  pre- 
vented the  jitney,  under  the  circumstances 
shown,  from  descending  into  the  ravine;  and 
(c)  the  alleged  omission  or  omissions  was  or 
were  not  the  proximate  cause  of  the  jitney 
descending  into  the  ravine;  hence,  the  peremp- 
tory instruction  should  have  b^en  given." 

In  reply  to  this  proposition,  which  we  sug- 
gest is.  multifarious,  the  appellees  submit 
the  following  counter  proportion: 

"It  was  the  duty  of  the  dty  of  Dallas  to  use 
ordinary  care  to  build  and  maintain  its  streets 
in  a  reasonably  safe  condition  for  the  usual 
travel,  and  the  failure  of  the  city  to  erect  guard 
rails  or  barriers  to  protect  the  traveling  public 
from  falling  down  a  deep  precipice  or  gulch,  im- 
mediately adjacent  to  said  street  and  sidewallc, 
is  a  question  for  the  jury  to  pass  upon  as  to 
whether  the  failure  to  erect  said  barriers  or 
guard  rails  in  each  case  is  ne^igence,  and 
whether  said  negligence  is  one  of  the  proximate 
causes  of  the  accident  resulting  from  a  motor 
bus  being  driven  at  a  slow  and  lawful  rate  of 
speed,  going  over  said  precipice  and  seriously 
injuring  plaintiffs  wife." 

Appellee  also  submits  a  second  ooonter 
proposition,  as  follows: 

"Where  a  municipal  corporation  opens  up  a 
street,  such  as  the  filling  in  of  a  gulch  and  the 
tearing  down  of  a  bridge  over  said  gulch,  and 
invites  public  travel,  it  must  be  made  reason- 
ably safe  for  such  use,  and  if  there  is  a  danger- 
ous place,  such  as  a  declivity,  precipice,  or 
ravine,  so  close  to  the  street,  or  the  traveled 
part  thereof,  whether  on  city  property  or  pri- 
vate property,  as  to  render  it  unsafe  for  trav- 
el, in  the  abuse  of  a  barrier,  constitutes  a 
defect  in  the  street,  and  the  municipality  is  lia- 
ble if  the  jury  finds  said  failure  to  erect  a  bar- 
rier under  the  circumstances  was  negligence, 
and  such  negligence  was  the  proximate  cause 
of  the  accident." 

Several  plats  were  Introduced  In  evidence 
— one  showing,  as  before  stated,  that  Car^ 
lisle  street  runs  east  and  west  at  the  point 
of  the  accident.    Another  was  Introduced  by 
appellant,  made  by  its  engineer,  which  does 
not  indicate  the  points  of  the  compass,  but 
firom  which  we  infer  that  Vine  and  Carlisle 
streets,  as  shown  on  that  map,  do  not  inter- 
sect eadi  other  at  right  angles,  and  for  the 
purposes  of  this  opinion  we  will  treat  them 
as  running  in  the  directions  first  above  stat- 
ed.   That  part  of  arUcle  XIV,  {  11,  of  the 
city  charter  applicable  to  the  case  is: 

"The  city  of  Dallas   shall  never  be  liable  on 
account  of  any  damage  or  injury  to  person  o^ 
property,  arising    from    or  occasioned  by    a^y 
defect  in  any  public  street,  highway  or  ground 
of  any  public  work  of  the  city,  unlesa  the  B9«<^q 
defect  causing  the  damage  or  injury  ahal\  Viav« 
in)iii7  nftained^by  Mr*.  Haxwell,  due  to  the  |  been  actually  known  te  the  mayor  ox  cit^  «^. 


The  Jury  further  found:    (7)  That,  at  the 
time  she  entered  the  Jitney,  Mrs.  Maxwell  did 
not  know,  fully  appreciate,  and  understand 
the  dangers  incident  to  the  use  or  attempted 
use  by  vehicular  traflEIc  of  Carlisle  street  at 
its  intersection  with  Vine  street.    Special  is- 
sues 8, 9,  and  10  relate  to  the  amount  of  dam- 
ages sustained.    The  trial  resulted  la  a  ver- 
dict for  plaintiffs  In  the  sum  of  $11,200,  and 
Interest  from  January  20,  1920,  at  6  per  cent. 
Plaintiff  filed  a  remittitur  of  $625,  and  Judg- 
ment was  rendered  against  the  city  in  the 
sum  of  110,575. 

The  first  error  is  assigned  to  the  action  of 
the  conrt  in  refusing  to  direct  a  verdict  for 
the  city.  Under  this  assignment  appellant 
presents  its  first  proposition,  as  follows: 

"The  alleged  actionable  negligence  upon  which 
appellees  rest  their  cause  of  action  are  that: 

(1)  Tliere  was  no  curb  on  the  west  side  of 
Carlisle  street,  where  Vine  street  ended;   and 

(2)  the  ravine  or  precipice  next  to  the  west 
line  of  Carlisle  street  at  the  end  of  Vine  street 
«u  mgnarded.  Viewed  in  the  most  favorable 
U{ht  (or  appellees,  the  evidence  shows  that  ap- 
pellant is  not  legally  liable  to  appellees  for  the 
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gineer  by  iwrsonal  inspection,  for  a  period  of 
at  least  twenty-four  hours  prior  to  the  occur- 
rence of  the  injury,  or  damage,  unless  the  at- 
tention of  the  mayor  or  city  engineer  shall  have 
been  called  thereto  by  notice  thereof  in  writ- 
ing at  least  twenty-four  hours  prior  to  the  oc- 
currence of  the  injury  or  damage,  and  proper 
diligence  has  not  been  ased  to  rectify  the  defect 
after  actnally  known  or  called  to  the  attention 
of  the  mayor  or  dty  engineer,  as  aforesaid." 

J.  H.  Lane,  the  driver  of  the  bus,  testified 
that  he  was  30  years  old,  married,  and  had 
been  living  in  Dallas  5  years  prior  to  the  ac- 
cident; that  the  route  traveled  by  him  was 
the  regular  one  prescribed  by  the  city  for 
Jitneys  to  operate'  over.    He  testified:' 

"I  will  say  that  I  taken  mine  out  on  Car- 
lisle, but  there  were  some  of  them  that  went 
down  the  railroad,  and  on  across  the  railroad 
to  Cedar  Springs,  and  some  of  as  went  out 
Carlisle  to  keep  from  crossing  the  railroad  and 
pulling  that  hard  hill.  I  had  been  engaged  in 
driving  a  jitney  at  that  time  about  8  or  9 
months,  and  was  licensed  by  the  city.  I  went 
from  Austin  to  Akard  on  Mm  street,  and  from 
Akard  to  Cedar  Springs  and  from  Cedar  Springs 
to  Carlisle;  from  Carlisle  to  Bowen,  and  out 
Oak  Lawn,  and  returned  the  same  route.  I 
was  permitted  by  the  city,  and  those  who  had 
charge  of  the  inspection  of  operation  of  jit- 
neys and  of  their  routes,  to  go  over  Carlisle 
street.  Prior  to  the  9th  of  December  I  had 
been  operating  my  jitney  over  Carlisle  street 
about  a  month ;  had  been  transferred  over  there 
from  Oak  Cliff.  I  got  the  transfer  from  the 
dty  to  this  line  which  I  have  described.  My 
car  was  inspected  once  a  week  by  the  jitney  in- 
spector. I  recall  the  accident  at  Carlisle  and 
Vine  streets  on  December  9.  It  was  about 
6:30  o'clock  in  the  evening.  I  was  traveling  in 
a  southwestern  direction;  was  coming  to  town 
on  Carlisle.  At  the  time  there  was  a  little 
boy  in  the  front  seat  with  me.  The  steering 
wheel  or  steering  gear  was  on  the  left  side,  and 
I  was  seated  on  the  left  side  of  the  front  seat, 
and  the  boy  on  the  right  side.  It  was  a  five- 
passenger  Ford.  Besides  the  boy,  as  I  found 
out  later,  I  had  Mrs.  Eolford  and  Mrs.  Max- 
well in  the  car.  .  They  got  in  the  car  at  Sneed 
street.  With  reference  to  Vine  street,  Sneed 
is  east  one  block;  north  and  east  of  Carlisle 
and  Vine.  My  automobile  had  a  top  on  it  at 
that  time  and  I  had  side  curtains.  The  top  was 
up  and  the  curtains  were  half  up;  that  is, 
the  curtains  were  up  to  the  back  seat  where  the 
ladies  sat.  I  was  not  running  very  fast;  don't 
think  it  could  have  possibly  been  over  8  or  10 
miles  an  hour.  I  am  familiar  with  the  speed 
of  such  vehicles. 

"When  I  stopped,  and  the  ladies  got  in,  one 
of  the  ladies,  I  don't  know  which,  said,  'Let's 
fasten  up  these  curtains;  it  is  cold.'  I  didn't 
think  it  had  been  cold  enough  to  put  up  the 
curtains.  So  I  reached  back  with  my  left  hand. 
My  right  hand,  when  I  reached  back  with  my 
left  hand,  was  on  the  steering  wheel,  and  I  was 
sitting  just  like  I  am  now,  and  reached  back 
tltat  way;  was  sitting  with  my  face  straight 
ahead,  looking  straight  ahead  on  the  street; 
don't  think  I  ever  turned  in  the  seat.  I  just 
reached  back  and  gave  the  curtains  a  jerk,  and 
the  lady  said,  'I  will  fasten  this,'  and  I  says,  'All 


right.'  Wen,  I  seen  that  ray  ear  had  cut  to  the 
right  some;  I  don't  know  how  it  was,  but  it 
seemed  like  it  wanted  to  go  to  the  right  all  the 
time,  and  I  tried  to  cut  it  to  the  left,  and  could 
not,  and  about  that  time  I  seen  the  pole,  and 
it  hit  the  pole  in  some  way,  I  don't  know  just 
how,  and  then  it  sorter  seemed  like  it  was  going 
the  other  way.  It  seemed  like  it  sorter  turned 
a  little,  and  all  at  once  it  just  turned  where 
that  ditch  was,  and  I  grabbed  tile  emergency  and 
tried  to  stop  the  car,  but  conld  not,  and  we 
went  off  then.  It  seemed  like  it  was  all  done 
in  a  second.  I  remember  the  car  hitting  the 
pole,  and  up  to  that  time  we  were  pretty  near 
off.  The  pole  was  located  right  near  the  curb. 
It  was  right  at  the  edge  of  the  ditch  or  the 
street  gutter,  just  a  little  to  the  right  of  that 
It  is  right  across  the  street  from  Carlisle, 
where  Vine  street  ends.  The  curb  along  there, 
up  to  that  pole,  or  near  the  pole,  is  built  up 
tolerably  dose  to  the  pole,  but  there  is  a  piece 
where  there  L^  no  curb.  I  don't  remember  how 
many  feet  it  is  from  the  end  of  the  curb  to  the 
pole.  Could  not  say  whether  it  was  10,  16,  or 
20  feet,  but  I  know  there  is  no  curb  where  the 
pole  is,  where  the  car  went  off.  The  arc  light 
at  the  intersection  of  Vine  and  Carlisle  streets 
was  not  on  at  the  time  the  acddent  happened. 
Along  Carlisle  street,  on  the  right-hand  side 
coming  to  the  city,  the  way  I  was  coming,  there 
was  no  curbing.  Before  you  get  to  Vine  street 
there  is  a  curb.  As  to  the  sidewalk,  there  was 
two  planks,  as  well  as  I  remember,,  just  two 
inch  planks  down  there.  I  don't  remember  how 
wide  they  were,  but  not  very  wide.  They  were 
not  on  a  very  high  incline.  They  were  right 
on  the  ground. 

"I  stated  a  while  ago  that  my  machine  kept 
trying  to  turn  to  the  right  I  later  found  the 
cause  of  that.  I  think  my  wheels  had  become 
toed,  and  caused  the  axle  to  tip  forward,  and  the 
radius  knuckle,  the  left  knuckle  on  the  radius 
rod,  I  think,  broke.  I  used  every  effort  in  my 
power  to  steer  my  machine  back  into  the  street; 
tried  to  turn  it  to  the  left  I  didn't  know  at 
that  time  why  I  could  not  do  so.  I  knew  some- 
thing was  wrong  with  the  steering  gear,  but 
did  not  kqow  what  it  was;  it  would  not  work. 
After  the  car  struck  the  pole  and  went  over  the 
sidewalk,  it  went  right  off  into  that  ditch.  We 
measured  from  the  top  of  the  sidewalk  down 
into  that  ravine  where  we  fell,  or  where  the 
car  landed,  and  it  was  48  feet  As  my  car 
went  over  the  embankment  it  turned  bottom 
upwards.  On  that  portion  of  it  if  Vine  street 
Would  be  projected  across  to  the  north  side  of 
Carlisle,  where  there  is  a  pencil  mark  there, 
there  is  no  sidewalk.  There  is  nothing  but  a 
board  walk.  There  is  not  an  elevation  there 
to  that  sidewalk.  After  the  acddent  I  crawl- 
ed out  from  down  there  under  the  car,  and 
pulled  the  littie  boy  out,  and  then  ran  around 
to  the  ladies,  and  hollered  for  help.  Near  the 
telephone  post  along  where  the  curb  line  would 
come,  it  is  about  3  or  4  feet  in  ^ome  places  to 
where  the  bluff  starts  down.  I  could  not  say 
how  near  it  is  from  the  telephone  post  be- 
cause I  don't  remember  exactiy,  but  my  recol- 
lection i^  I  judge  it  to  be  8  or  4  feet  There  is 
a  telephone  pole  in  the  board  walk,  two  12-inch 
boards  there,  then  from  tliis  board  it  is  about 
0  or  8  inches  in  some  places  to  where  the  pred- 
pice  starts  down.  On  this  litUe  diagram  there 
used  to  be  a  bridge  across  here — banisters — old- 
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:faBhioned   bridge,   and  they   taken   the  bridge 

out  and  filled  in  there  down  to  this  gulch,  and 

they    never    extended    Vine    street   on    across 

there.     Underneath  that  bridge  was  this  gulch; 

that  gulch  is  what  they  filled  in  and  made  Vine 

street  run  into  there.    It  has  been  a  good  long 

-while    since  the  bridge   was   there:    I   guess 

about  8  or  10  years  since  they  filled  that  in.    I 

lived  about  middle  ways  that  block  from  where 

the  accident  took  place.     Would  be,  I  guess, 

about  200  feet  across  from  the  house  to  the 

goich.    As  my' car  went  over  that  embankment, 

it  turned  bottom  upwards.    It  killed  one  lady, 

and  injured  the  other.     There  were  no  guard 

rails   or  barriers,  or  anything  to  prevent  the 

car  from  going  Into  the  ravine.     It  was  dark 

about  that  time.    I  think  I  had  my  headlights 

on,  but  Ford  lights  are  very  dim— mine  were." 

Several  photographs  were  Introduced,  show- 
ing the  conditions  Burrounding  the  place  of 
the  accident.    These  views  were  taken  from 
different  points,  and  served  to  verify  and  Il- 
lustrate the  testimony  of  the  several  witness- 
es.   B.  G.  Maxwell  testified  that  the  telephone 
pole  on  the  north  side  of  Carlisle  street  was 
Just  about  on  the  curb  Une,  and  where  the 
curb  would  be  if  it  had  been  extended  along 
the  edge  of  the  precipice  made  by  the  fllL 
He  further  testified  that  there  was  no  gutter 
on  that  side  of  the  fill.    He  admitted  that  the 
place  of  danger  was  open  and  visible,  and  its 
cocdition  could  be  seen  at  all  times,  and  stat- 
ed that  Carlisle  street  was  at  that  time  ma- 
cadamized and  graveled,  and  in  that  partic- 
ular was  in  good  condition  for  traveling.    Mrs. 
Maxwell  testified,  In  substance,  tbat,  at  the 
time  she  and  her  sister-in-law,  Mrs.  Holford, 
entered  the  jitney  to  go  to  town,  the  wind 
was  chilly,  and  only  the  back  curtains  of  the 
jitney  had  been  put  up;  that  the  curtain  on 
ber  side  of  the  vehicle  was  loose;   that  she 
said  something  about  It,  and  the  driver  start- 
ed to  reach  ba(^  to  fastrai  it,  and  she  told 
blm  to  let  it  alone,  that  she  would  fasten  It. 
She  testified  that  he  never  did  turn  around, 
but  reached  his  hand  back  for  that  puipo.'^e, 
and  that  was  when  she  first  entered  the  Jit- 
ney.   She  says,  just  preceding  the  accident — 

"it  seemed  like  the  car  kinder  jumped  on  the 
street  a'  little  bit,  and  the  next  thing  I  knew 
we  were  going  into  the  ditch.  From  the  boards 
the  embankment  slopes  down  gradually  for  a 
few  feet,  and  then  goes  straight  down;"  that 
the  last  thing  she  remembered  was  that  she 
was  fixing  the  curtain. 

John  Van  Wort,  the  third  passenger,  who 
occupied  the  front  seat  with  the  driver,  testi- 
fied in  part: 

"After  the  ladies  got  Into  the  car,  one  of 
them  complained  about  the  wind  blowing  in 
through  the  curtains,  and  the  curtain  on  the 
left-band  side  car  was  flapping.  I  was  seated 
on  the  right  of  the  driver  on  the  front  seat. 
After  this  lady  made  that  remark,  the  driver 
turned  to  fasten  the  curtain,  using  his  left  hand. 
The  car  was  moving  at  about  10  or  15  miles  an 
hour.  Just  about  the  time  he  turned  around  to 
fiuten  the  curtain,  and  I  think  about  the  time 
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he  fastened  it,  we  hit- the  telephone  pole.  The 
right-hand  side  of  the  car  hit  the  pole  and 
glanced  off,  and  it  threw  the  car  around.  When 
the  car  hit  the  telephone  pole  it  threw  the 
back  end  of  the  car  to  the  left,  and  the  car 
went  right  down  the  gutter.  The  driver  put 
his  left  hand  about  like  this,  to  fasten  the  cur- 
tain; then  one  of  the  ladies  said:  'I  will  fix 
it,'  and  he  brought  his  hand  around  and  put 
it  back  to  the  front,  and  the  lady  started  to 
fasten  that  curtain.  I  was  turned  around  look- 
ing at  the  lady  at  the  time.  After  the  driver 
I  turned  round  the  lady  started  to  fix  the  curtain; 
then  the  car  hit  the  post.  That  was  my  tes- 
timony on  the  former  trial." 

W.  J.  Powell,  assistant  dty  engineer,  tes- 
tified: 

"There  ia  a  culvert  under  Carlisle  street,  and 
approximately  on  the  south  side  of  Vine  street, 
which  terminates  in  a  retaining  wall,  a  con- 
crete retaining  wall  near  the  southwest  line  of 
Carlisle  street,  and  the  top  of  this  wall  is 
9i^  feet  from  the  floor  Une  of  the  culvert.  My 
recollection  is  that  the  top  of  the  wall  is  ap- 
proximately flush  with  the  surface  of  the 
street  to  the  bottom  of  the  culvert,  and  it 
would  be  approximately  19^  or  20  feet.  From 
the  top  oi  that  stone  wall  to  the  surface  of  the 
street  is  filled  in  with  earth.  All  of  that  con- 
crete wall  is  on  Vine  street,  and  is  owned  by 
the  city." 

J.  G.  Clardy,  among  other  things,  testified: 

"Tbat  he  lived  near  the  scene  of  the  accident, 
and  went  there  immediately  after  the  accident,' 
and  found  Mrs.  Holford  dead  and  Mrs.  Maxwell 
still  breathing;  that  there  was  no  light  burning, 
and  they  could  hardly  see  to  get  out;  that-the 
ravine  or  precipice  is  about  57  feet  deep;  that 
there  is  a  two  board  plank  walk  along  the  west 
side  of  Carlisle  street,  but  no  sidewalk  or  curb ; 
that  the  surface  of  the  street  was  level,  and 
the  water  ran  over  it;  when  it  rained,  the 
water  from  the  street  ran  over  the  plank  walk 
and  down  into  the  ravine;  that  it  washed  the 
dirt  away  all  the  time,  and  made  the  precipice 
come  nearer  the  sidewalk;  that  at  the  time  of 
the  accident  there  were  no  boards  there — no 
board  sidewalk— just  a  little  path  across  there." 

S.  B.  Massie  testified  that  during  1916,  and 
a  few  years  prior  thereto,  he  was  the  dty 
bridge  man  and  foreman  of  district  No.  2; 
tbat  is,  general  foreman  of  the  street  bridge 
improvement  work ;  that  there  is  a  cement 
sidewalk  on  both  sides  of  what  is  supposed 
to  be  Vine  street,  through  there  down 
dovra  tbat  gulch;  that  tor  the  convenience 
of  pedestrians,  school  children,  and  so  on, 
he  built  a  wooden  walk  on  across  there 
by  laying  three  2x8  boards;  that  Ben  Sira 
was  the  superintendent  of  this  department 
at  that  time;  that,  when  the  street  was 
ifirst  graded,  there  was  a  bridge  where  Car- 
lisle first  crosses  Vine  street;  that  prior  to 
the  accident  he  reported  to  Ben  Blra  about 
the  precipice  and  gulch,  and  auggested  that 
there  should  be  a  barricade,  or  a  fence,  or 
something  at  the  top  of  the  deep  gul(^,  as  it 
was  almost  straight  down,  as  a  good  many 
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children  passed  np  and  down  tbat  way,  and 
that  Slra  would  not  let  him  do  it;  that  a  Mr. 
Alexander  got  up  a  petition  to  that  end,  and 
took  it  to  the  city  ball  prior  to  the  accidoit, 
petitioning  to  have  the  ditch  protected  in 
some  way. 

G.  Ij.  Holford  testified  that  on  Monday 
morning,  after  his  wife  was  killed  Saturday 
night,  the  employees  of  the  city  came  with  a 
grader,  and  opened  np  a  gutter  across  there 
but  that  this  was  after  the  accident  J.  E. 
Lee,  former  commissioner  of  the  dty  of  Dal- 
las, testified  in  part  that  he  had,  during 
1911-1913  served  as  such  commissioner,  su- 
pervisor of  streets,  highways  and  bridges; 
that  during  that  time  he  went  out  to  the  ra- 
vine; that  the  retaining  wall  was  probably 
half  way  up  to  the  street  level,  and  probably 
30  feet  beyond  the  street  line;  that  the  storm 
sewer  extended  all  the  way  under  the  retain- 
ing wftU,  and  possibly  26  or  30  feet  beyond 
it;  that  there  were  no  barriers  or  guards 
above  the  surface  of  the  street. 

[1-3]  In  13  a.  O.  L.  p.  421,  {  346,  we  find 
the  rule  stated  as  follows: 

"It  is  well  settled  that  it  is  the  duty  of  a 
municipal  or  quasi  municipal  corporation  to 
erect  railings  or  barriers  along  the  highway  at 
places  where  they  are  necessary  to  make  the 
same  safe  and  convenient  for  travelers  in  the 
use  of  ordinary  care,  and  that  it  is  liable  for 
injuries  to  travelers  resulting  from  a  breach 
of  its  duty  in  this  regard.  This  is  true  though 
the  danger  arises  from  structures  or  excava- 
tions outside  of  the  highway,  and  on  the  land 
of  adjoining  owners,  when  they  are  in  the  gen- 
eral direction  of  travel  upon  the  highway. 
Whether  or  not  a  railing  or  barrier  is  neces- 
sary in  a  given  case  depends  largely  upon  the 
circumstances  of  the  particular  locality  in  ref- 
erence to  which  the  question  arises.  Among 
the  facts  material  to  be  considered  are  the  char- 
acter and  amount  of  travel,  the  character  of  the 
road  itself,  its  width  and  general  construction, 
the  direction  of  the  road  at  the  place,  the  length 
of  the  portion  claimed  to  require  a  railing, 
whether  the  danger  is  concealed  or  obvious  to 
the  extent  of  the  injury  likely  to  occur  there- 
from." 

The  abstract  question  has  been  presented 
to  the  courts  of  this  state  in  several  cases, 
some  of  which  are  cited  below,  and  the  duty 
of  the  dty  to  maintain  barriers  in  the  inter- 
est of  travelers  is  generally  declared,  and 
the  failure  of  the  city  to  use  reasonable  dili- 
gence In  the  performance  of  this  duty  is  in- 
variably held  to  present  a  question  of  negli- 
gence for  the  determination  of  the  Jury.  In 
some  of  the  cases  cited,  the  courts  have  re- 
viewed the  authorities  at  great  length,  and  it 
would  result  In  a  needless  extension  of  this 
opinion  to  quote  from  them.  This  case,  as 
originally  tried,  was  consolidated  with  the 
case  of  O.  M.  Holford  against  the  city  of  Dal- 
las, in  which  Holford  sought  to  recover  be- 
cause of  the  death  of  his  wife,  who  was  in 
the  Jitney  at  the  time  of  the  accident    Raln- 


ey.  Chief  Justice,  reversed  and  remanded  the 
branch  of  the  case  now  before  us,  and  re- 
versed and  rendered  the  ease  in  favor  of  the 
dty  upon  the  Issue  of  Holford's  right  to  re- 
cover. The  rule  quoted  above,  dting  some 
of  the  cases  hereinafter  mentioned,  is  an- 
nounced in  this  language: 

"It  is  the  duty  of  a  dty  to  see  that  its  streets 
be  made  and  maintained  in  a  reasonably  safe 
condition  for  use  by  the  public,  but  as  the  stat- 
utes furnish  no  certain  way  a  street  is  to  be 
fixed,  the  court  erred  in  charging  that  the  fail- 
ure to  do  certain  things  to  make  it  safe  for 
travel  would  be  negligence.  Where  there  is  no 
statutory  law  stating  what  acts  constitute  neg- 
ligence, the  court  should  not  assume  that  such 
acts  are  negligence.  Whether  such  an  act  con- 
stituted negligence  was  a  question  of  fact 
which  should  be  determined  by  the  jury.  •   •  •  " 

0?he  evidence  shows  that  Carlisle  street, 
where  the  acddent  happened,  was  kept  In 
good  repair,  except  as  to  the  gulch  side  of 
the  street ;  and,  as  to  that,  there  was  no  rail- 
ing or  barrier  there  to  prevent  travelers  from 
leaving  the  street  Whether  or  not  such  ab- 
sence of  railing  or  barrier  was  negligence  on 
appellant's  part  should  have  been  submitted 
to  the  Jury  to  determine,  and  not  assumed  by 
the  court.  The  evidence  quoted  above  Is  suf- 
fld^t  to  sustain  the  finding  of  the  Jury  that 
the  dty's  negligence  in  failing  to  erect  a  bar- 
rier was  the  proximate  cause  of  the  acddent 
and  the  Injuries  complained  of;  and  the  fur- 
ther finding  that  the  driver  of  the  bus  was 
negligent  in  the  operation  of  his  vehicle  does 
not  relieve  the  dty  of  liability,  since  the  Jury 
also  found  that  bis  negligence,  concurring 
with  the  negligence  of  the  city,  was  such 
proximate  cause.  City  of  San  Antonio  v. 
Wildensteln,  49  Tex.  Civ.  App.  614,  109  S.  W. 
231;  Gonzales  v.  City  of  Galveston,  84  Tex. 
3,  19  S.  W.  284,  81  Am.  St  Rep.  17;  StUl  v, 
Caty  of  Houston,  27  Tex.  Civ.  App.  447,  66  S. 
W.  76;  City  of  Dallas  v.  McGullough,  95  S. 
W.  1121;  aty  of  San  Antonio  v.  Porter,  24 
Tex.  Olv.  App.  444,  59  S.  W.  922;  City  of  Ft 
Worth  V.  Patterson,  196  S.  W.  251;  Eads  v. 
City  of  Marshall,  29  S.  W.  171. 

The  evidence,  without  redtlng  It  here, 
shows  that  the  appellant  had  all  necessary 
notice  of  the  defect  and  danger  that  its  char- 
ter required  of  the  injured  party.  The  evi- 
dence shows  that  while  at  the  moment  of  the 
accident  the  steering  gear  of  the  Jitney  was 
defective,  the  driver  had  no  previous  knowl- 
edge of  the  defect;  on  the  contrary.  It  Is 
shown  that  his  car  bad  been  duly  inspected 
by  the  dty  authorities,  as  required  by  the 
dty.  By  several  assignments,  appellant  at- 
tacks the  charge  of  the  court  upon  various 
grounds.  We  have  spent  much  time  In  a 
careful  consideration  of  the  critidsms  made 
by  appellant,  and  we  have  conduded  that  It 
fairly  and  fully  presents  the  case  as  made 
by  the  pleadings  and  evidence.  The  sub- 
stance of  the  issues  asked  and  refused  was 
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presotted,  tbongb  In  somewhat  different  lan- 
gaage,  In  the  charge  given  by  the  court  It 
would  needlessly  prolong  the  <H>lnlon  to  dis- 
cuss eadi  of  these  assignments  In  detail. 

The  tenth  and  eleventh  assignments  are 
based  upon  the  admission  of  certain  testi- 
mony elicited  from  Mrs.  Maxwell  and  ber 
husband  as  to  the  extent  of  her  female 
trouble&  This  was  all  objected  to,  upon  the 
ground  that  no  sudi  injuries  were  included 
in  the  notice  served  upon  the  city.  It  is  not 
necessary  for  ns  to  decide  aa  to  the  admis- 
sibility of  this  evidence,  since  it  was  with- 
drawn from  the  Jury,  and  they  were  in- 
structed to  disregard  evidence  of  all  injuries 
not  set  np  in  the  notice. 

[4]  The  error,  If  any,  in  the  admisfdon  of 
the  evidence  complained  of  under  the  twelfth 
assignment  is  made  harmless  by  the  recep- 
tion of  evidence  tending  to  prove  the  same 
fact  from  other  witnesses  without  objection. 

[8]  Bven  though  it  did  not  appear  that  the 
dty  had  formally  accepted  the  dedication  of 
Vine  street,  as  represented  on  the  plots  Intro- 
duced over  appellant's  objection,  no  Injury  Is 
Shown  by  the  thirteenth  assignment.  A  pen- 
cil plot  was  Introduced,  and  this,  with  the 
evidence  of  various  witnesses,  fully  explain- 
ed the  situation  at  the  place  of  the  accident. 
If  it  was  the  duty  of  the  city  to  erect  and 
maintain  a  barrier  at  the  point  of  the  acci- 
dent, it  Is  Immaterial  under  the  facts  wheth- 
er the  ravine  was  private  or  municipal  prop- 
erty. 

Mrs.  Maxwell's  injuries  were  described  in 
the  notice  served  upon  the  dty,  In  part,  as 
follows: 

"Both  her  upper  and  lower  Jawbones  were 
broken:  her  nose  was  broken;  teeth  knocked 
out  and  broken  off,  and  ber  face  and  bead  were 
bruised  and  mashed  in  and  lacerated;  that 
said  iojnries  are  of  a  permanent  nature,  and 
will  disfigure  her  face  for  life,  and  from  said 
injnries  she  suffered  great  and  excruciating 
pain,  and  on  account  of  same  will  continne  to 
suffer  throughout  her  natural  life,  and  that,  by 
reason  of  said  injuries,  she  will  be  disfigured  for 
life,  and  on  account  thereof  will  suffer  great 
mental  anguish." 

[8]  By  the  fifteenth  assignment  it- is  urged 
that  the  conrt  erred  in  permitting  Mrs.  Max- 
well to  testify  that  the  bones  of  her  nose 
were  broken,  the  roof  of  her  month  was 
pushed  up  to  the  top  of  her  nose,  and  the 
base  of  her  nose  was  broken;  that  it  was 
"Just  bursted  open  Just  like  my  chin;  my 
nose  was  piished  back."  We  think  this  testi- 
mony was  clearly  admissible,  as  was  also 
the  testimony  of  Dr.  MllUken  to  the  same  ef- 
fect During  the  argument,  counsel  for  ap- 
pellees said  to  the  Jury: 

"Not  only  has  she  suffered  these  injuries, 
gentlemen,  but  she  must  go  through  life  and  to 
her  &ial  resting  place  suffering  the  mortifica- 
tion and  humiliation  of  having  people  stare  at 
her  because  of  the  injuries  to  her  face  and  her 
deformed  condition  there.    In  my  opinion — and 


this  is  just  my  opinion— if  she  got  the  whole 
amount  she  sued  for,  she  would  not  be  com- 
pensated for  such  humiliation." 

We  think  this  Is  proper  argument.  She 
sought  to  recover  for  mental  anguish  and  suf- 
fering— the  result  of  the  injuries  which  she 
described,  and  which  so  disfigured  her  per- 
sonal appearanca  The  mutilation  of  her 
face  was  described  in  the  pleadings,  and  the 
facts  were  proven,  by  the  unchallenged  evi- 
dence of  at  least  one  witness.  The  shade  of 
dlfTerence  between  the  terms  "mental  suffer- 
ing," "humiliation,"  and  "mortification"  Is  so 
dim  that  lexicographers  have  not  been  able 
to  distinguish  the  one  from  the  other.  A 
physical  deformity  which  is  patent  to  ob- 
servers may  produce  these  things.  As  was 
said  by  Brady,  Justice,  In  Texas  Power  & 
Light  Co.  V.  Martin,  228  S.  W.  451: 

"The  first  question  raised  in  the  brief  relates 
to  the  overruling  of  a  special  exception  of  ap- 
pellant and  to  the  argument  of  counsel  for  the 
appellee  as  to  mental  anguish  claimed  to  have 
been  suffered  by  appellee  because  of  his  scar- 
red and  disfigured  hand.  The  specific  claim  is 
that  such  sufferings  are  too  remote  to  be  the 
subject  of  compensation,  and  to  constitute  re- 
coverable damages.  Tills  contention  was  con- 
sidered by  this  court  in  the  recent  case  of  Tex- 
as Electric  Railway  v.  Whitmore  (decided  April 
14, 1920)  222  S.  W.  644." 

In  the  Whitmore  Case,  the  question  of  men- 
tal suffering,  or,  In  other  words,  humiliation 
and  mortification,  as  the  result  of  being  scar- 
red and  disfigured.  Is  discussed  at  length, 
and  the  afilrmatlve  of  the  proposition  sus- 
tained. The  holding  In  that  case  Is  fully 
sustained  by  many  decisions  in  this  state. 

[7]  By  the  nineteenth  assignment  it  is  con- 
tended that  the  answer  of  the  Jury  to  the 
seventh  Issue  submitted  to  them,  and  In 
which  they  found  that  Mrs.  Maxwell  did  not 
know,  fully  appreciate,  and  understand  the 
dangers,  If  any  there  were.  Incident  to  the 
use  or  the  attempted  use  of  Carlisle  street 
at  that  point  by  vehicular  traffic,  is  not  sup- 
ported by  the  evidence.  We  cannot  assent  to 
this  proposition.  It  is  true  that  she  had 
seen  the  place  of  the  accident  more  than  once, 
and  with  reasonable  Intelligence  should  have 
known  that  a  vehlde  leaving  the  line  of  the 
street  would  meet  disaster  with  its  occupants, 
but  she  is  not  bound  to  foresee  and  guard 
against  defective  vdaicles,  nor  was  it  an  ex- 
hibition of  foolbardiness  for  her  to  take  pas- 
sage in  a  Jitney  which  defendant's  officers 
had  not  only  licensed  to  pass  the  very  spot 
where  she  was  Injured,  but  whose  duty  it 
was,  by  inspection,  to  provide  against  any 
defects  in  the  vehicle.  We  think  this  pre- 
sents the  question  of  contributory  negligence, 
rather  than  assumed  risk. 

[1,1]  Daring  his  opening  argument,  coun- 
sel for  plaintiff  said: 

'^Fhey  (the  attorneys  for  the  defendant)  want 
yon  to  say  'Yes,'  and  find  that  woman  (pointing 
to  Mrs,  Maxwell)  assumed  the  risk  of  riding  in 
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that  Jitney,  so  that  she  will  be  deprived  of  her 
damages.  I  say  you  should  answer  the  ques- 
tion 'No,'  and  not  charge  her  with  that  risk." 

The  court's  qualiflcation  of  the  bill  shows 
that,  upon  objections  by  defendant's  counsel, 
he  further  said: 

"All  right,  gentlemen:  if  the  defendant  ob- 
jects to  Utat  argument,  I  withdraw  it,  and  ask 
yoo  not  to  consider  it,  as  I  will  present  the  is- 
sue in  another  way." 

The  courts  are  not  in  entire  agreement  up- 
on the  question  presented  by  this,  the  twenti- 
eth assignment ;  some  holding  that  It  Is  high- 
ly Improper  for  the  Jury  to  be  informed  by 
counsel  in  argument  of  the  legal  effect  of 
their  finding,  but  there  is  a  consensus  of  opin- 
ion by  the  courts  In  this  state  that  where  the 
information  conveyed  is  such  that  a  Jury, 
composed  of  reasonably  intelligent  men, 
would  know  the  effect  of  any  particular  find- 
ing. It  does  not  constitute  reversible  error, 
especially  where  the  statement  la  withdrawn, 
either  by  counsel  or  by  proper  instruction 
of  the  court  Q.  H.  &  H.  By.  Co.  v.  Fleming, 
208  S.  W.  105 ;  Rice  v.  Garrett,  194  8.  W.  673, 
and  authorities  cited.  Nor  is  it  Imprc^er  for 
coimsel.  In  their  argument,  to  state  to  the 
Jury  how  much  they  think  the  plaintiff  should 
recover.  T,  &  B.  V.  Ry.  Co.  v.  Dodd,  167 
S.  W.  238. 

[10]  The  r«uainlng  assignments  relate  to 
the  amount  of  the  verdict  Appellee  remit- 
ted certain  items  which  were  improper.  In 
view  of  all  the  evidence,  we  are  not  prepared 
to  say  that  the  judgment  is  excessive.  It  Is 
therefore  afOrmed. 


DENTON  V.  KANSAS  CITY  LIFE  INS.  CO. 

(No.  6317.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
May  11,  1921.) 

1.  Insaranee  «=>I36(2)— Manaal  delivery  of 
policy  unnecessary,  where  Issusd  and  mailed 
to  agent  for  delivery. 

Manual  delivery  of  an  insurance  policy  is 
not  necessary,  where  there  has  been  an  ac- 
ceptance of  the  application  and  the  policy  has 
been  issued  and  mailed  to  the  assured  or  to  an 
agent  of  the  company  for  unconditional  deliv- 
ery to  tiie  assured. 

2.  Insurance  4=>I36(4)  —  Delivery  of  policy 
during  applicant's  good  health  Is  condition 
precedent  to  liability. 

Stipulations  in  a  life  insurance  policy  that 
same  is  to  be  null  and  void  unless  delivered  to 
the  insured  or  his  beneficiary  during  his  life- 
time and  while  in  good  health  are  valid  and 
binding  and  conditions  precedent  to  the  lia- 
bility of  the  insurer. 


3.  Insaranee  9=9l36(4)— Polloy  delivery  not 
nnooodltlonal  where  agent  directed  to  ascer- 
tain applicant's  health  before  delivery. 

Where  policy,  conditioned  on  delivery  dur- 
ing applicant's  good  health,  was  mailed  to  the 
company's  agent  to  be  delivered  only  after  he 
had  ascertained  whether  applicant  had  had  any 
attack  of  grippe,  Spanish  influenza,  or  pneu- 
monia since  being  examined,  and  applicant  on 
the  day  before  the  mailing  of  the  policy  to  the 
agent  was  taken  with  influenza,  developing 
into  pneumonia,  of  which  he  died  before  receipt 
of  the  policy  by  the  agent,  who  then  refused  te 
deliver  it  there  was  no  issuance  and  trans- 
mission of  the  poUcy  through  the  mails  for 
unconditional  delivery. 

4.  Insurance  ^=sl36(4)  —  Where  applioatioa 
provided  that  the  policy  should  be  void  un- 
less delivered  to  assured  while  la  good  health 
there  was  not  ai  unconditional  acceptance  cf 
the  risk. 

Where  an  application  for  life  insurance  it- 
self provided  that  the  policy  should  be  void  un- 
less delivered  to  applicant  while  in  good  health, 
there  was  no  unconditional  acceptance  of  the 
risk,  so  that  the  company  was  not  liable  to  the 
applicant's  beneficiary  upon  refusal  of  its  lo- 
cal agent  to  deliver  the  policy  to  her  after 
applicant's  death,  from  a  disease  contracted 
after  the  application  was  signed. 

5.  Insurance  «s> 1 36 (4)— Implied  delivery  by 
placing  In  malls  held  not  binding,  where  In- 
surer had  no  knowledge  of  subsequent  Ul< 
■ess  of  insured. 

Under  a  policy  condition^  on  delivery  dar- 
ing applicaflt's  good  health,  the  company  is  not 
liable,  though  there  was  an  implied  delivery 
by  placing  the  policy  in  the  mails  addressed 
to  the  company's  agent  for  delivery  to  the  in- 
sured, where  neither  the  company  nor  its  agents 
knew  of  the  illness  of  the  insured  subsequent 
to  the  acceptance  of  the  application. 

6.  Insurance  «=> 1 36 (4)— Applicant  taken  with 
Influenza  not  In  "good  health"  within  pollQf 
condition  of  delivery  daring  applicant's  good 
health. 

An  applicant  for  a  life  insurance  policy, 
who  contracted  influenza  on  the  day  before 
the  policy  was  placed  in  the  mails,  and,  before 
the  policy  was  received,  died  from  pneumonia 
resulting  from  Influenza,  was  affected  with  a 
serious  and  dangerona  disease,  which  directly 
contributed  to  the  immediate  cause  of  his  death, 
and  therefore,  at  the  time  the  policy  was  placed 
in  the  mails,  was  not  in  "good  health"  witliin 
a  policy  condition  of  delivery  during  applicant's 
"good  healtli,"  for  the  quoted  phrase,  although 
not  implying  that  the  applicant  is  free  from 
slight  ailments,  means  that  he  is  not  suffering 
from  any  serious  or  fatal  illness  or  disease. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Health.] 

7.  Appeal  and  error  «s»8S4(  I )— Court  must 
affirm  Judgment  of  lower  court  If  any  ground 
to  support  It 

It  is  the  duty  of  the  court  to  affirm  the 
judgment  of  the  lower  court  if  there  be  any 
ground  to  support  it 
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8.  I  nsuranoa  «=>65l  (2)— Latter  from  company, 
Instructing  local  agent  to  ascertain  whether 
Insured  In  good  health  before  dellveriao  polley, 
held  competent. 

In  action  on  a  policy  conditioned  on  delivery 
dnring  applicant'e  good  health,  a  letter  from 
the  general  agent  of  the  •company  to  its  local 
agent,  directing  him  to  ascertain  whether  the 
applicant  was  in  good  health,  and,  if  not,  to  re- 
port the  fact  to  the  company  before  delivering 
the  policy,  was  competent  upon  the  issue  of 
the  delivery  of  the  policy  and  the  Intention  of 
the  company  in  that  respect,  in  view  of  plain- 
tiEf's  contention  that  delivery  of  the  policy  to 
the  local  agent  was  delivery  to  the  insured. 

Appeal  from  Watrlct  Conrt,  Runnels  Ootin- 
ty;  J.  O.  Woodward,  Judge. 

Action  by  Lucy  Denton,  for  herself  and  as 
survivor  in  community  of  the  estate  of 
George  V.  Denton,  against  the  Kansas  City 
Life  Insurance  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

A.  K.  Doss,  of  BalUnger,  for  appellant. 
Dallas   Scarborough,  of  Abilene,  for  ap- 
pellee. 

Findings  of  Fact 

BRADX,  J,  Mrs.  Lucy  Denton,  for  hen. 
self  and  as  survivor  In  community  of  the 
estate  of  George  V.  Denton,  brought  this 
suit  against  appellee  to  recover  upon  a  life 
Insurance  policy,  alleged  to  have  been  issued 
on  the  life  of  her  deceased  husband.  The 
defenses  of  the  insurance  company  resolved 
themselves  into  the  claim  that  the  company 
-was  never  bound,  because  there  was  no  de- 
livery of  the  policy  to  Mr.  Denton,  nor  to  his 
beneficiary  during  his  lifetime  and  while  in 
good  health.  The  defenses  were  based  upon 
certain  provisions  in  the  application  and 
policy.    It  was  provided  In  the  application: 

"That  it  is  expressly  agreed  to  and  under- 
stood on  my  part  that  this  contract  is  to  be 
null  and  void  and  of  no  binding  force  whatever, 
tmless  my  application  is  received  and  accepted 
by  the  home  office  of  the  company,  and  approv- 
ed by  the  medical  director,  and  the  policy  of 
insorance  is  delivered  to  me  or  to  my  bene- 
ficiary during  my  lifetime,  and  while  in  good 
health." 

The  policy  contained  a  similar  provision, 
as  follows: 

"That  this  policy  shall  not  take  effect  unless 
the  fiiat  premium  hereon  has  been  paid  and  this 
policy  delivered  to  the  applicant  within  thirty 
days  from  the  date  hereof,  or  unless  the  ap- 
plicant is  hi  good  health  at  the  time  of  its 
delivery." 

The  court  rendered  Judgment  In  favor  of 
the  insurance  company,  from  which  the 
plaintiff  appealed. 

The  agreed  statement  of  facts  was  as 
follows: 

"First.  On  December  4, 1918,  George  V.  Den- 
ton, a  resident  citizen  of  Runnels  county,  Tex., 


made  application  to  the  defendant  company  for 
a  policy  of  life  insurance  in  the  sum  of  $1,500, 
payable  to  his  estate;  said  application  as  sign- 
ed by  the  said  George  V.  Denton  being  hereto 
attached  and  marked  'Bzliibit  A'  and  made  a 
part  of  this  agreement. 

"Second.  That  on  the  date  of  said  application, 
the  said  Denton  made,  executed,  and  delivered 
to  W.  E.  Branch,  local  agent  at  Ballinger,  Tex., 
for  the  defendant,  a  note  covering  the  amount 
of  the  first  year's  premium  on  said  policy,  the 
amount  of  same  being  $45.10;  that  W.  E. 
Branch  and  A.  J.  Thorp  at  said  time  were  both 
local  agents  for  the  defendant,  at  BalUnger, 
Tex.,  and  acted  eoncnrringly  in  taking  said  ap- 
plication and  accepting  said  note  in  payment 
of  said  first  year's  premium. 

"Third.  That  on  said  4th  day  of  December, 
1918,  said  George  V.  Denton  submitted  him- 
self for  physical  examination  before  Dr.  J.  G. 
Douglas,  practicing  physician  residing  in  Bal- 
linger, Tex.,  the  said  Douglas  being  then  and 
there  the  duly  appointed  local  medical  exami- 
ner for  the  defendant  company;  and  the  said 
Denton  was  on  .said  date  examined  by  the  said 
Dr.  Douglas;,  that  the  report  of  said'  physician 
on  the  physical  condition  of  the  said  George 
y.  Denton  at  the  time  of  said  examination  is 
hereto  attached  and  marked  'Exhibit  B'  and 
made  a  part  of  this  agreement. 

"Fourth.  Said  application  and  report  of  said 
medical  examination  were  thereupon  forwarded 
to  the  home  office  of  the  defendant  company 
at  Kansas  Oity,  Mo.,  and  said  report  of  said 
medical  examination  thereafter  approved  by 
the  chief  medical  examiner  for  the  defendant, 
and  in  due  course  and  routine  of  business  a 
policy  of  insurance  of  the  kind  and  character 
applied  for  was  signed  by  the  defendant  in  due 
form  on  the  2d  day  of  January,  1919,  dated 
said  day  and  date,  which  said  policy  was,  on 
the  8d  day  of  January,  1919,  duly  registered 
under  the  laws  of  Missonri;  that  immediately 
thereafter  said  policy  of  insurance  was  trans- 
mitted by  mail  to  Texas  office  and  general  agent 
for  Texas  of  the  defendant,  at  Dallas,  Tex., 
to  be  by  him  forwarded  to  the  local  agents  at 
Ballinger,  Tex.,  that  on  the  7th  day  of  Jan- 
uary, 1919,  said  policy  was  forwarded  by  mail 
from  said  Dallas  office  to  the  said  W.  B. 
Branch  at  Ballinger,  Tex.;  that  the  said 
Branch  was  then  residing  temporarily  in  East- 
land, Tex.,  and  said  policy  was  forwarded  from 
Ballinger  to  Eastland,  with  his  mail;  and  there- 
after said  W.  E.  Branch,  having  received  said 
policy  at  Eastland,  Tex.,  returned  same  to  said 
A.  J.  Thorp  at  Ballinger,  for  delivery  to  the 
insured;  that  said  policy  of  insurance  was  re- 
ceived in  Ballinger  by  said  A.  J.  Thorp  after 
the  death  of  the  insured;  that  demand  was 
made  on  said  A.  J.  Thorp  by  attorneys  for  said 
Lucy  Denton,  plaintiff,  for  delivery  of  said 
policy,  and  same  was  refused,  the  defendant 
and  its  agents  retaining  possession  of  said 
policy,  and  that  same  is  still  in  its  possession, 
said  policy  being  hereto  attached  and  marked 
'Exhibit  C  That  prior  to  the  Institution  of 
this  suit,  payment  of  the  amount  represented 
by  said  policy  was  demanded  of  defendant,  and 
payment  refused  by  defendant;  said  policy  be- 
ing a  part  of  this  agreement. 

"Fifth.  That  on  the  2d  day  of  January,  1919, 
the  said  George  V.  Denton  was  taken  sick  with 
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influenia;  that  some  fire  days  later  said  disease 
dsTeloped  pneumonia,  and  that  the  said  George 
V.  Denton  died  from  pneumonia  on  the  10th 
day  of  January,  1919;  that  the  said  Oeorge  V. 
Denton  was  in  good  health  from  December  4, 
1918,  to  January  2,  1919. 

"Sixth.  That  on  the  22d  day  of  March,  1919, 
the  defendant  returned  to  said  Mrs.  Iiucy  Den- 
ton said  note  ao  given  and  executed  by  said 
0.eorge  V.  Denton;  that  upon  the  maturity  of 
said  note  the  said  Mrs.  Lucy  Denton,  through 
her  attorney,  made  a  tender  to  the  defendant 
of  the  amount  of  the  principal  and  accrued  in- 
terest on  said  note,  which  was  then  and  there 
refused  by  the  defendant;  that  the  plaintiff  has 
duly  qualified  as  surviror  in  community  of  the 
estate  of  George  V.  Denton,  deceased,  and  as 
such  is  entitled  to  bring  this  suit;  that  the 
policy  number  of  the  policy  of  insurance  on 
which  this  suit  is  based  is  No.  172062." 

It  was  also  agreed  that  the  local  agent 
at  BalUnger,  wbo  took  the  application  of 
George  V.  Denton,  accepted  on  the  same  date 
the  promissory  note  of  Mr.  .Denton,  In  full 
settlement  of  the  first  premium,  and  that  it 
was  understood  between  the  agent  and  Mr. 
L>enton  that  the  policy  when  issued  should  be 
returned  to  the  agent  at  a  bank  In  Baliiuger, 
to  be  delivered  to  the  Insured.  The  policy 
did  not  reach  the  bank  until  after  the  death 
of  Mr.  Denton,  either  the  16th  or  17th  of 
January,  1919.  The  policy  contained  the 
usual  provision  that  no  agent  had  the  power 
to  modify  the  contract,  to  waive  any  for- 
feiture, to  bind  the  company  by  making  any 
promise  or  representation,  or  to  deliver  any 
policy  contrary  to  the  provisions  heretofore 
Quoted.  It  was  stipulated  that  these  powers 
could  be  exercised  cmly  by  the  executive 
oflicers  of  the  company. 

The  physician  who  examined  Mr.  Denton 
testified  that  be  was  the  local  medical  ex- 
aminer of  appellee,  and  that,  at  the  time  be 
made  the  examination  of  Mr.  Denton,  he  was 
the  family  physician  of  the  applicant.  He 
farther  testified  that  Mr.  Denton  was  taken 
ill  with  Inflnenza  on  January  2d,  and  con- 
tinued to  suffer  with  this  disease  until  Jan- 
uary 8th,  when  pneumonia  developed,  from 
which  he  died  on  January  lOth.  He  also 
stated  that  Mr.  Denton's  fatal  illness  dated 
from  January  8th,  and  had  not  pneumonia 
developed  he  probably  would  have  survived ; 
further,  that  Mr.  Denton  was  in  good  health 
from  the  date  of  his  examination  up  to  the 
2d  day  of  January,  when  he  took  the  in- 
fluenza, a  disease  commonly  known  as  "flu." 

Appellee  offered  In  evidence  the  following 
letter: 

"Dallas,  Texas,  January  7,  1919. 

"Mr.  W.  B.  Branch,  Banger,  Texas— Dear  Mr. 
Branch:  The  Kansas  City  Life  Insurance  Com- 
pany instructs  our  agency,  before  delivering 
the  inclosed  policy  No.  172062  to  the  insured, 
that  we  personally  question  the  insured  and 
ascertain  whether  the  insured  is  now  In  good 
health,  and  whether  he  or  she  has  had  an  at- 
tack of  la  grippe,  Spanish  influenza  or  pneu- 
monia, since  being  examined  for  this  policy.    If 


yon  find  the  insured  now  to  be  in  good  health 
and  has  not  had  any  of  the  above  ailments,  since 
being  examined,  then  have  he  or  she  to  sign  the 
memorandum  attached  to  this  policy,  and  which 
is  made  a  part  thereof.  We  are  further  in- 
structed to  have  this  executed  by  t)ie  insured 
and  witnessed  by  the  agent  in  eacn  case  be- 
fore delivering  the  policy. 

"If  the  insured  has  had  an  attack  of  any  of 
the  above-mentioned  ailments,  or  is  now  not 
in  good  health,  then  you  will  please  report  this 
fact  to  our  office  by  first  mail  and  wait  further 
instructions  from  the  company  before  offering 
to  deliver  the  policy.  Please  forward  this 
memorandum  to  our  office  after  same  has  been 
signed  by  the  insured  and  witnessed  by  you, 
along  with  your  report  of  delivery  of  contract. 
We  are  requested  to  make  this  report  the  day 
of  delivery.  Please  bear  this  in  mind. 
"Yours  very  truly, 

"W.  B.  Bolding,  Mgr.  Policy  Dept" 

Opinion. 

[1]  In  several  forms,  appellant  presents 
the  proposition  that  the  contract  of  Insurance 
was  fully  consummated  and  a  delivery  of 
the  policy  effected,  within  the  meaning  of  the 
application  and  the  policy,  when  it  was  Is- 
sued and  placed  in  the  mails  for  delivery  in 
due  course  to  the  insured.  It  Is  not  claim- 
ed that  there  was  manual  delivery  to  the 
insured,  but  that  a  constructive  or  Implied 
delivery  resulted.  Among  the  cases  cited  to 
sustain  this  proposition  are  Fidelity  Mutual 
Life  Ass'n  V.  Harris,  91  Tex.  25,  57  S.  W. 
635,  86  Am.  St.  Rep.  813 ;  Unterhamscheidt  v. 
Mo.  State  Life  Ins.  Co.,  160  Iowa,  223,  138 
N.  W,  459,  46  L.  B.  A,  (N,  SO  743.  These 
cases  do  recognize  the  rule  that  manual  de- 
livery is  not  necessary  where  there  has  been 
an  acceptance  of  the  application,  and  the 
policy  has  been  issued  and  mailed  to  the 
assured,  or  to  an  agent  for  unconditional  de- 
livery; and  numerous  cases  are  cited  In 
support  of  the  proposition  that  legal  delivery 
Is  very  frequently  accomplished  without  an 
actual  transfer  of  manual  possession.  It 
will  be  noted,  however,  that  in  each  of  these, 
as  well  as  in  other  cases  cited,  it  is  stated 
that  to  accomplish  such  a  result  the  trans- 
mission of  the  policy  must  be  for  uncondition- 
al delivery.  In  the  Harris  Case,  it  was  said 
by  Mr.  Justice  Williams: 

"It  does  not  appear  that  the  agent  to  whom 
this  policy  was  sent  was  to  ascertain  the  con- 
dition of  Harris*  health,  or  that  he  had  any 
discretion  to  hold  it  in  any  event;  and  this 
distinguishes  the  case  from  that  of  Society  T. 
Pettus,  140  D.  S.  226,  11  Sup.  Ct.  822,  35  L. 
Ed.  497,  in  which  the  premium  was  to  be  col- 
lected by  the  local  agent  before  the  policy 
took  effect." 

In  the  Unterhamscheidt  Case^  which  Is 
strikingly  similar  to  the  present  case  in  most 
of  its  features,  it  also  appeared  that  the 
policy  was  transmitted  to  the  agent  of  the 
company  for  unconditional  delivery.  In  so  far 
as  any  of  the  applicable  provisions  of  the 
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application,  were  concerned.  We  shall  have 
occasion  to  briefly  discuss  these  cases  here- 
after, In  an  effort  to  distinguish  them  Irom 
the  Instant  case. 

[2]  We  have  examined  numerous  authori- 
ties bearing  npon  the  question  under  discus- 
sion, and  find  an  apparent  conflict  which  we 
shall  not  attempt  to  reconcile.  An  instruc- 
tive note  on  this  subject  will  be  found  in  17 
L.  R.  A.  (N.  S.)  1144.  and  also  In  43  U  B.  A. 
(N.  S.)   725. 

In  the  first  case  note,  17  L.  B.  A.,  referring 
to  stipulations  of  this  cliaracter,  it  is  stated 
by  the  editors: 

"It  may  be  said  generally  that  such  stipula- 
tions are  valid  and  binding,  and  that  there 
can  be  no  recovery  if  the  policy  is  delivered  to 
assured  while  be  is  in  ill  health,  provided  that 
neither  the  insurer  nor  any  authorized  agent 
had  knowledge  thereof;  and  this  is  true,  by 
the  weight  of  authority,  even  if  the  illness  arose 
before  the  time  of  the  application  and  medical 
examination.  This  is  likewise  true  if  the  policy 
is  delivered  after  death,  but  in  ignorance  there- 
of, or  even  with  knowledge  on  the  part  of  an 
agent  without  authority.  Still  more  is  it  true 
if  never  delivered  because  of  the  illness  or  death 
of  applicant." 

In  Ruling  Case  Law,  vol.  14,  p.  886,  it  Ifi 
said: 

"Onie  application  may  provide  tliat  the  con- 
tract  shall  not  be  complete  until  delivery  of 
the  policy,  in  which  case  delivery  is  essential, 
unless  delivery  is  waived,  as  it  may  be." 

It  is  generally  held  that  such  stipulations 
are  in  the  nature  of  conditions  precedent  to 
the  liability  of  the  insurer.  Qyc.  vol.  25,  p. 
719 ;  B.  O.  L.  voL  14,  p.  900 ;  Yount  v.  Ins.  Co. 
(Mo.  App.)  179  &  W.  749 ;  Amr.  Home  Idf e 
Ins.  Co.  v.  Melton,  144  S.  W.  3«2;  NefT  v.  Met- 
ropolitan L.  Ins.  Co.,  39  Ind.  Ai»).  260,  73  N. 
B.  1041;  Clark  v.  Mutual  Life  Ins.  Co.,  12U 
Oa.  571,  59  8.  E2.  283 ;  Schwartz  v.  Germania 
Life  Ins.  Co.,  18  Minn.  448  (Gil.  404) ;  Oliver 
y.  Mutual  Life  Ins.  Co..  97  Va.  134,  33  S.  £. 
530;  MetropoUtau  life  Ins.  Co.  v.  Howie,  02 
Gbio  St  204,  56  N.  iB.  908;  also  same  case 
on  subsequent  appeal,  68  Obio  St.  614,  68  N. 
£.  4.  Numerous  other  authorities  might  be 
dted  to  the  same  effect,  and  we  understand 
this  rule  to  be  virtually  approved  by  our 
Supreme  C!ourt  in  Ins.  Ass'n  v.  Harris,  su- 
pra, in  the  discussion  of  the  case  of 
Schwartz  v.  Germania  Ins.  Co.,  supra. 

[3]  Keeping  in  mind  the  principles  above 
stated,  let  us  consider  whether  In  this  case 
there  was  any  constructive  or  implied  de- 
livery of  the  policy.  It  is  an  undisputed  fact 
that  when  the  policy  was  Issued,  registered 
and  transmitted  by  mall  to  the  general  agents 
of  the  company  at  Dallas,  Texas,  to  be  in  due 
course  forwarded  to  the  local  agent  for  de- 
livery, it  was  upon  express  and  positive  in- 
structions to  personally  interview  the  appli- 
cant and  to  require  satisfactory  evidence  that 
the  insured  was  in  good  health. before  &  de- 


livery of  the  policy  should  be  made.  The  in- 
struction to  the  agents  was  specifically  to  as- 
certain whether  the  applicant  had  any  attack 
of  la  grille,  Spanish  influenza,  or  pneumonia 
since  being  examined  for  the  policy.  Fur- 
ther, if  it  developed  that  nidbi  was  the  fact, 
the  agents  were  required  to  report  that  fact 
to  the  home  office  by  first  mail,  and  to  await 
further  instructions  from  the  company  before 
offering  to  deliver  the  policy.  It  thus  ap- 
pears that  there  was  not  any  Issuance  and 
transmission  of  the  policy  through  the  malls 
tor  unconditional  delivery  to  the  applicant. 
It  clearly  was  not  the  intention  of  the  com- 
pany to  effect  a  delivery  until  satisfied  of  the 
good  health  of  the  applicant  since  the  date 
of  his  examination,  and  a  manual  delivery 
was  clearly  contemplated,  but  upon  the  con- 
dition indicated.  There  is  not  the  slightest 
evidence  that  there  was  any  waiver  of  this 
condition  by  the  company;  nor  is  there  any 
element  of  eston>el  in  the  casa  It  follows, 
we  thinl{,  that  since  the  action  of  the  com- 
pany. In  withholding  manual  delivery  until 
satisfied  that  applicant  was  in  good  health 
and  subject  to  none  of  the  diseases  mention- 
ed, was  based  upon  an  express  and  valid  stip- 
ulation In  the  contract;  it  was  a  condition- 
precedent  to  the  liability  of  the  company. 
The  minds  of  the  parties  never  met,  and 
there  was  no  consummated  contract. 

[4]  It  is  suggested  by  appellant's  counsel 
that  in  this  case  there  had  been  an  applica- 
tion, payment  of  first  year's  premium,  and 
unconditional  acceptance  of  the  risk  with  no 
reservations,  and  that  therefore  the  Insurer 
could  not  bind  the  insured  by  attempting  to 
impose  conditions  up<Mi  the  delivery  of  the 
policy  not  contemplated  in  the  contract,  with- 
out his  consent  The  vice  in  this  argument 
is  that  it  assumes  that  there  was  an  uncon- 
ditional acceptance  of  the  aiqplicatlon,  and  an 
attempt  to  impose  conditions  outside  its  pro- 
visions. The  facts  are  to  the  contrary.  The 
basis,  for  the  action  of  the  company  in  refus- 
ing to  consummate  the  delivery  until  satis- 
fled  as  to  the  applicant's  health,  was  a  pro- 
vision in  the  application  itself.  This  was  a 
part  of  the  contract  It  was  an  agreement 
the  parties  could  lawfully  make,  and  should 
be  enforced.  To  hold  otherwise  would  be  for 
the  court  to  make  a  contract  for  the  parties. 
Until  the  proposal  was  accepted,  without  res- 
ervation, there  was  no  completion  of  the  con- 
tract, and  no  final  consummation  of  delivery. 
Yount  V.  Prudential  Life  Ins.  Co.  (Mo.  App.) 
179  S.  W.  749,  and  authorities  there  cited.. 

[S]  There  is  another  ground  upon  which 
we  think  it  should  be  held  that  the  trial 
court  properly  rendered  Judgment  for  appel- 
lee. If  it  should  be  conceded  that  a  construc- 
tive or  implied  delivery  was  made  by  the 
placing  of  the  policy  in  the  mails,  neverthe- 
less it  was  subject,  in  the  absence  of  waiver 
or  estoppel,  to  the  conditicm  that  the  insured 
should  then  be  in  good  health.    This  stipula- 
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tion  was  contained  In  the  very  proposal  for 
Insurance,  and  was  binding  upon  the  appli- 
cant and  his  beneficiary.  There  is  no  pretense 
that  the  company  or  Its  anthorlzed  agents 
knew  of  the  Illness  of  Mr.  Denton,  which  be- 
gan January  2d,  and  which,  in  the  course  of 
a  few  days,  developed  Into  pneumonia,  which 
caused  his  death.  Several  of  the  anthoritiee 
cited  above  recognize  the  rule  that  under 
such  conditions  even  a  manual  delivery  of  the 
policy  would  not  preclude  the  company  from 
proving  the  fact,  and  thus  avoiding  liability 
under  the  very  terms  of  the  application  and 
policy.  This  rule  is  expressly  recognized  by 
our  Supreme  Court  in  the  case  of  Ins.  Ass'n 
V.  Harris,  supra,  and  is  applicable  to  the 
facts  of  this  case.    It  was  there  held  that: 

"If  the  applicant  had  then  been  dead  or  not 
in  good  health,  the  policy  would  never  have  been 
binding;  but,  as  he  was  alive,  it  became  ef- 
fectual at  once,  if  he  was  also  in  good  health, 
unless  other  provisions  postponed  this  condu- 


[1]  It  l8  true  that  "good  health,"  as  used 
in  such  connection,  does  not  imply  that  the 
applicant  is  free  from  slight  ailments.  It 
means  that  he  is  not  suffering  from  any  seri- 
ous or  fatal  illness  or  disease,  which  is  usual- 
ly a  question  for  the  court  or  Jury.  Under 
the  agreed  facts.  It  appears  that  the  family 
physician  of  applicant  was  unwilling  to  tes- 
tify that  he  was  in  good  health  after  January 
2d,  the  day  before  the  policy  was  placed  in 
the  malls.  It  appears  that  applicant  died 
directly  from  pneumonia,  but  that  disease 
was  immediately  caused  by  Influenza.  It  Is 
true  that  the  physician  also  stated  that,  In 
his  opinion,  the  fatal  illness  dated  from  Janu- 
ary 8th,  and  that  If  pneumonia  had  not  de- 
veloped, applicant  would  probably  have  sur- 
vived. We  thinli,  however,  the  testimony  on 
this  point  was  sufficient  to  Justify  a  finding 
by  the  trial  court  that  applicant  was  affected 
with  a  serious  and  dangerous  disease,  which 
directly  contributed  to  the  Immediate  cause 
of  his  death,  and  therefore  he  was  not  in 
good  health  at  the  time  even  when  the  policy 
was  placed  in  the  mails  for  transmission  to 
the  agents  of  the  company. 

[7]  It  is  our  duty  to  affirm  the  Judgment  of 
the  lower  court.  If  there  be  any  ground  to 
support  it.  In  our  opinion,  the  Judgment  is 
referable  to  either  or  both  the  grounds  of 
support  indicated,  and  we  have  concluded 
that  it  should  be  affirmed. 

We  will  now  briefiy  consider  the  two  cas- 
es mainly  relied  upon  by  appellant,  Fidelity 
Mutual  life  Ass'n  v.  Harris,  supra,  and  Un- 
terharnscheidt  v.  Life  Ins.  C!o.,  supra. 

We  have  already  pointed  out  that  In  the 
Harris  Oase  our  Supreme  Court  qualified  the 
doctrine  that  where  the  application  and  pol- 
icy provide  that  it  shall  not  talte  effect  until 
delivery,  a  manual  delivery  is  not  necessary, 
but  a  constructive  delivery  may  result,  by 


recognizing  tibat  the  transmission  to  an 
or  to  the  insured  must  be  unconditioiu 
fore  a  delivery  could  be  implied.     Tbia 
dition  is  clearly  recognized  by  the  cod 
discussing  the  case  of  Sdiwarta  r.   Lna 
supra,  which  was  not  challenged,  bat  ii 
tacitly    approved.    Furthermore,    ttie 
tlons    really    decided    In    the    Harris 
were  merely  whether  the  law  of  Texi 
of  Pennsylvania  should  control  In  dete 
ing  the  validity  and  constructioD  of  tbe 
tract;   and   whether,   nnder  the    undlsi 
evidence,  there  was  any  liability  on  tbe 
of  the  Insurance  company.    The  holding 
that  the  law  of  Pennsylvania  should  coi 
and  that  under  the  facts  the  company  si 
not  be  held  liable,  although  there  had 
in  that  case  an  actual  delivery   to  thi 
sured. 

As  to  the  Unterhamscheldt  Case,  it  is 
cededly  more  difficult  of  differentiation, 
facts  are  very  11  Ice  those  in  the  Instant 
and  the  insurance  company  was  beld  U 
notwithstanding  there  was  no  actual 
livery.  A  close  analysis  of  this  case,  ' 
ever,  discloses  that,  when  the  policy 
mailed  and  at  the  date  It  should  have  n 
ed  tbe  agent  by  due  course  of  mail,  sc 
ment  had  been  made  for  the  first  prem 
as  found  by  the  Jury.  The  court  also  f< 
that  the  undisputed  evidence  showed  thai 
disease  from  which  the  insured  died  did 
develop  until  several  days  after  tbe  p( 
should  have  reached  the  agent.  Tbe  c 
found  there  was  nothing  to  rebut  the 
sumptl<m  that  the  state  of  health  of  the 
plicant,  existing  at  the  date  of  his  app 
tion,  continued  at  the  time  the  policy  wai 
ecuted  and  sent  to  the  agent  The  holi 
of  the  court  may  be  summarized  In  this  p 
graph,  at  page  234  of  160  Iowa,  at  page 
of  138  N.  W.,  at  page  748  oC  45  I<.  R 
(N.  S.): 

"In  other  Words,  the  applicant  had  comp 
with  all  the  requirements  of  tbe  contract  on 
part,  and  was  entitled  to  receive  the  poi 
He  wag  not  responsible  for  the  volnntary 
•leooe  of  the  agent,  and  his  rights  cannot 
abridged  or  lost  by  the  failure  of  the  a^ 
to  perform  his  duty  in  Ute  premises." 

It  thus  appears  that  not  only  had  the  i 
premium  been  paid,  but  that  the  appllc 
was  in  a  state  of  good  health  when  the  po 
was  transmitted  for  delivery.  In  the  inst 
case,  while  settlement  had  been  made  n 
the  company  by  the  giving  of  a  note,  th 
was  evidence  tending  to  show  that  the  ap 
cant  was  not  in  good  health,  when  the  pol 
was  transmitted  with  instructions  not  to 
Uver  If  the  applicant  was  not  in  good  heal 

If  we  have  not  successfully  distlnguisl 
the  Unterhamscheldt  Case,  nevertheless, 
think  the  great  weight  of  authority,  as  w 
as  reason,  supports  our  conclusion  that  : 
policy  in  this  case  never  became  effective  t 
binding  on  tbe  company. 
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[I]  There  only  remains  to  be  considered 
the  quefitlou  ot  tbe  allet^ed  orror  In  admitting 
tiie  letter  from  tbe  general  agents  of  tbe 
company  to  tbe  local  agent  Tbe  objections 
urged  were  tbat  the  letter  was  en  parte,  un- 
known to  and  not  binding  on  tb»  plaintiff  or 
her  hnsband,  self-serving,  and  tended  to 
change,  novate,  and  modify  tbe  written  con- 
tract of  insurance.  We  do  not  think  tbat  tbe 
letter  was  subject  to  any  of  these  objections. 
It  was  competent  upon  the  Issue  of  tbe  de- 
livery of  tbe  policy,  and  especially  the  inten- 
tion of  tbe  company  in  that  respect.  It  was 
tbe  contention  of  the  appellant  that  delivery 
of  tbe  policy  to  the  local  agent  was  delivery 
to  tbe  Insured,  and  it  was  permissible  for  tbe 
company  to  show  what  were  tbe  Instructions 
to  its  agents  before  it  finally  accepted  tbe 
proposal  and  effected  a  delivery.  As  against 
tbe  objections  urged,  we  hold  that  the  letter 
was  admissible  and  competent  testimony. 

Finding  no  reversible  error,  the  Judgment 
will  be  affirmed. 

Affirmed. 

JENKINS,  J.,  b^ng  disqualified,  did  not 
participate  in  this  decision. 


BUSBEE  at  at.  V.  BUSBEE  at  al.    (No.  6361.) 

(Court  of  CSvH  Appeals  of  Texas.    Austin. 
May  13,  1921.) 

1.  Appeal  and  error  «S3753(2)— Judgment  af- 
firmed In  abaenoe  of  auionments  of  error  and 
fnndamental  error. 

Where  appellants'  brief  contains  no  as- 
signment of  error,  judgment  mast  be  affirmed 
nnlesB  the  record  discloses  fandamental  error. 

2.  Appeal  and  error  ^=3722 ( I )— Copiea  of 
findings  of  fact  designated  as  asslpaments  of 
error  lield  not  such. 

Brief  of  appellant  held  not  to  contain  as- 
signments of  error,  though  it  referred  to  copies 
of  certain  of  the  trial  court's  findings  of  fact 
and  designated  them  assignments  of  error,  such 
alleged  assignments  not  chai^ging  that  the 
trial  court  committed  any  error,  and  not  being 
followed  up  by  any  pToposition  in  tbe  brief,  as 
required  by  the.  rules,  although  it  contained 
what  were  called  propositions,  which  were  mere 
recitals  of  certain  testimony  contained  in  the 
statement  of  facts,  not  asserting  ^y  proposi- 
tion of  law. 

3.  Appeal   and  error  «=>745— Assignments  of 
error  may  be  considered  though  not  filed  be- 
low. 

Where  findings  of  fact  and  conclusions  of 
^  law  were  filed  after  the  final  judgment  was  ren- 
dered, under  rule  101  (142  S.  W.  ixiv)  appel- 
lants bad  the  right  to  complain  thereof  by  as- 
signments  of  error  presented  in   their  brief. 


though  not  contained  in  the  transcript,  and  not 
filed  in  the  court  below. 

Appeal  from  District  Court,  Brown  County; 
J.  O.  Woodward,  Judge. 

Action  by  Lorena  Busbee  and  others  against 
T.  B.  Busbee  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Afilrmed. 

A.  Ll  Brantley,  at  Eastland,  and  3.  h.  Al- 
ton, of  Rising  Star,  for  appellant& 

McCartney,  Foster  &  McGee,  of  Brownwood, 
for  appellees. 

KBTT,  C.J.  [1,2]  Appellants' brief  contains 
no  assignments  of  error,  and  therefore  tbe 
Judgment  must  be  affirmed,  unless  tbe  record 
discloses  fundamental  error.  The  brief  r». 
ferred  to  copies  certain  of  tbe  trial  court's 
findings  of  fact,  and  designates  tbem  assign- 
ments of  error,  the  following  being  a  sample: 

"First  Assignment  of  Error. 
"(T.  B.  page  40,  tenth  finding  of  fact)  I 
find  tliat  T.  B.  Busbee  used  $600  belonging  to 
tiis  wife,  Mrs.  A.  L.  Busbee,  in  the  purchase 
of  tbe  land  involved  in  this  suit  situated  in 
Rising  Star,  Tex.,  and  that  tbe  interest  on  this 
money  since  it  was  used  amounts  to  the  sum 
of  $350,  oT  a  total  of  $850,  and  that  the  plain- 
tiffs are  entitled  to  charge  against  the  interest 
of  T.  B.  Busbee  in  said  community  estate  two- 
thirds  of  said  sum  or  the  sum  of  $563.65  in- 
stead of  that  much  interest  in  said  Rising  Star 
land." 

It  will  Ve  noted  that  tbe  alleged  assign- 
ments do  not;  charge  that  the  trial  court  com- 
mitted any  error;  nor  does  tbe  brief  follow 
them  up  with  any  proposition,  as  required  by 
the  rules.  It  Is  true  that  it  contains  what  Is 
called  propositions,  but  these  are  mere  recit- 
als of  certain  testimony  contained  in  the  state- 
ment of  facts,  and  do  not  assert  any  proposi- 
tion of  law. 

[3]  We  do  not  sustain  appellees'  contention 
that  tbe  alleged  assignments  should  not  be 
considered  l>ecause  they  were  not  filed  in  the 
court  below  and  copied  from  the  transcript 
because,  as  the  findings  of  fact  and  conclu- 
sions of  law  were  filed  after  tbe  final  Judg- 
ment was  rendered,  under  rule  101  (142  S.  W. 
zziv)  appellants  had  tbe  right  to  complain  of 
such  findings  and  conclusions  by  assignments 
of  error  presented  in  their  brief,  though  not 
contained  In  tbe  transcript  Moody  v.  Bon- 
ham,  178  S.  W.  1020;  Graver  v.  Greer,  107 
Tex.  356,  179  S.  W.  862.  However,  that  rule 
does  not  dispense  with  assignments  of  error, 
and,  as  appellants'  brief  in  this  case  contains 
no  assignments  of  error,  it  must  be  disre- 
garded. 

We  have  discovered  no  fundamental  error, 
and  therefore  the  Judgment  Is  affirmed. 

Affirmed. 
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aUINN  V.  QUINN.    (No.  670.) 

(Court  of  Ciyil  Appeals  of  Texas.    Beaumont 

May  20,  1921.    Rehearing  Denied 

June  8,  1921.) 

1.  Brokers  ^=>66— Fact  that  assistance  was 
required  In  selling  land  no  bar  to  conipensa> 
tlon  under  agreement  to  divide  commissions. 

Where  brolier  agreed  to  pay  one  assisting 
him  half  the  commission  if  he  should  first  call 
attention  of  buyer  to  land  listed,  the  fact  that 
a  sale  of  a  particular  farm  would  not  have  been 
made  to  the  purchaser  furnished  but  for  the  ef- 
forts of  the  broker  in  selling  vendor's  lien  notes 
and  a  tract  of  land  for  each  purchaser  would 
not  prevent  a  recovery  by  the  assistant  of  the 
agreed  compensation. 

2.  Brokors  $=366 — One  who  first  pointed  out  a 
farm  for  sale  after  listed  entitled  to  agreed 
part  of  commission,  though  before  listed  bro- 
ker called  purchaser's  attention  thereto. 

Where  before  a  farm  was  listed  with  a 
broker  for  sale,  and  when  the  purchaser  was 
in  no  way  interested  therein,  the  broker  called 
it  to  his  attention,  but  not  with  a  view  to  mak- 
ing a  sale,  and  agreed  to  pay  one  assisting  him  a 
portion  of  commissions  received  on  sales  of 
land,  and  the  farm  was  first  pointed  out  to  the 
purchaser  by  such  assistant  after  it  was  list- 
ed, the  assistant  was  entitled  to  recover  the 
agreed  compensation. 

3.  Brokers  $=366  —  Ordinary  rules  governing 
rights  of  real  estate  agents  held  not  to  apply 
to  commissions  as  between  brokers. 

Where  broker  agreed  to  pay  to  one  assist- 
ing him  one-half  of  commissions  earned  from 
sales  of  land  brought  about  through  the  efforts 
of  the  assistant,  the  ordinary  rules  governing 
the  rights  of  real  estate  agents  to  commissions 
for  sale  of  lands  had  no  application;  the  rights 
of  the  parties  being  governed  by  the  contract  as 
made  between  them. 

Appeal  from  District  Court,  Jefferson 
County ;  W.  H.  Davidson,  Judge. 

Suit  by  Paul  Quinn  against  B.  B.  Quinn. 
Judgment  for  plaintiff,  and  defendant  ap< 
peals.    Affirmed. 

Collins,  Morris  &  Barnes,  of  Beaumont, 
for  appellant. 

Smitb,  King  &  Hart,  of  Beaumont,  for  ap- 
pellee. 

HIGHTOWER,  O.  J.  The  appellee,  Paul 
Qnlnn,  as  plaintiff  below,  filed  this  suit  In 
the  district  court  of  Jefferson  county  against 
appellant,  B.  E.  Quinn,  to  recover  $2,019.76, 
with  Interest  on  that  amount  at  the  rate  of 
6  per  cent,  per  annum  from  January  14, 
1920,  and  upon  trial  before  the  court  without 
a  jury,  appellee  recovered  Judgment  for  the 
full  amount  sued  for,  and  from  that  judg- 
ment B.  E.  Quinn  appealed  to  this  court. 

Ai^pellee  claimed  that  the  amount  sued 
for  by  him  was  due  him  by  appellant  for 


services  rendered  to  appellant  as  a  real  es- 
tate agent  and  dealer  under  a  parol  contract 
between  them.  In  the  year  1919,  and  for 
several  years  prior  thereto,  appellant  was 
engaged  in  the  real  estate  business  in  the 
city  of  Beaumont,  and  had  a  well-establish- 
ed business  of  that  character,  which  consisted 
of  buying  and  selling  lands  and  listing  lands 
of  others  for  sale  on  commission.  Appellee  al- 
leged, substantially,  that  about  May  1,  1919, 
he  entered  into  a  parol  contract  with  appel- 
lant to  assist  him  In  his  real  estate  business, 
and  that  under  such  contract  appellant  had 
become  liable  to  him  for  services  rendered  for 
the  amount  for  which  he  sued,  and  which  ai>- 
pellant  had  refused  to  pay  him.  Appellee 
alleged  the  nature  and  terms  of  the  contract 
to  be  as  follows: 

"That  heretofore,  to  wit,  on  or  about  the  Ist 
day  of  May,  1919,  the  defendant  employed  the 
plaintiff,  Paul  Quinn,  to  assist  him  with  his  said 
real  estate  business  in  Jefferson  county,  Tex., 
and  on  or  al>out  said  date  entered  into  a  binding 
and  legal  agreement  and  contract  with  this 
plaintiff,  to  assist  him  with  his  real  estate  busi- 
ness, which  said  contract  and  agreement  was 
oral  and,  in  substance,  as  follows,  to  wit:  De- 
fendant agreed  to  furnish  an  office  and  to  pay 
all  expenses  incident  to  the  conducting  of  said 
real  estate  business,  and  to  furnish  an  auto- 
mobile and  defray  the  expenses  of  said  auto- 
mobile in  its  operation  and  repair,  etc.;  that 
the  plaintiff  should  not  be  required  to  pay  any 
rent  or  expenses  whatever  in  connection  with 
the  operation  of  said  real  estate  business,  or 
any  expense  in  connection  with  the  mainte- 
nance or  operation  of  said  automobile. 

"That  under  said  agreement  it  was  the  duty 
of  plaintiff  to  seek  for  purchasers  of  real  es- 
tate, and  to  work  to  the  end  that  property  list- 
ed with  the  defendant's  real  estate  business 
should  be  sold;  and  l>y  the  terms  of  said  agree- 
ment it  was  agreed  by  and  between  plaintiff  and 
defendant  that  where  property  was  listed  with 
the  defendant  for  sale,  and  the  plaintiff  should 
be  the  first  to  get  in  touch  or  call  the  atten- 
tion of  a  purchaser  to  any  property  listed  with 
the  defendant  for  sale  and  belonging  to  others 
than  himself  and  one  B.  E.  Smitii,  and  a  sale 
should  be  coniiummated  with  such  person  to 
whom  plaintiff  had  presented  such  property  first, 
then  plaintiff  was  to  receive  as  compensation 
on  such  sale  one-half  of  the  gross  commission 
received  as  the  result  of  such  sale." 

This  Is  A  sufficient  statement  of  appellee's 
plpudlng  re  show  what  he  claimed  the  parol 
contract  between  him  and  appellant  to  be. 
Appellant's  answer  consisted  of  a  general 
demurrer,  general  denial,  and  a  special  aver- 
ment as  to  the  terms  of  the  contract  that  was 
made  t>etween  him  and  appellee.  Appellant's 
version  of  the  contract,  as  contained  In  hla 
answer,  was  as  follows: 

"Defendant  did  employ  plaintiff  to  assist  bim 
in  his  real  estate  business,  and  by  the  terms  of 
such  agreement  plaintiff  was  to  distribute  lit- 
erature, put  up  signs  on  property  listed  for 
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■ale,  and  list  new  property  and  new  dlentB, 
and,  on  the  condition  that  plaintiil  would  dis- 
tribute literature,  post  signs,  and  list  new  busi- 
ness, defendant  agreed  to  giye  plaintiff  one-half 
of  the  commission  on  the  sales  of  property  tbat 
he  (plaintiff)  should  make  and  carry  through 
to  conclusion  without  the  assistance  of  defend- 
ant; that  plaintiff  did  not  carry  out  the  terms 
of  his  said  employment  and  did  not  distribute 
literature  as  he  agreed  to  do,  and  he  ^d  not 
post  signs  as  he  agreed  to  do,  and  he  did  not 
try  to  list  new  business  as  he  agreed  to  do, 
and,  instead  of  being  diligent  in  his  work  and 
complying  with  the  contract,  plaintiff  would  lie 
around  the  office,  and  on  several  occasions  he 
was  found  asleep  in  the  office  during  business 
hours  when  client^  would  come  to  the  office  on 
business,  and,  though  plaintiff  breached  his  con- 
tract, yet  defendant  adranced  him  certain  sums 
of  money  hereinafter  more  specifically  alleged, 
and  gave  him  credit  for  certain  commissions 
which  he  bad  not  earned  and  waa  not  enti- 
tled to." 

The  seal  controversy  between  the  parties 
was  whether  the  appellee  was  entitled  to  one- 
half  of  the  commission  which  was  received  by 
appellant  for  the  sale  of  a  certain  farm  in 
Jefferson  county  known  aa  the  Richardson- 
WaUer  farm,  which  commission  amounted  to 
$5,444.81.  It  was  the  contentloa  of  appellee 
that  after  this  farm  had  been  Usted  for  sale 
with  appellant  as  a  real  estate  dealer,  ho 
(appellee)  about  the  Ist  of  December,  1919, 
made  known  to  Albert  and  Herman  Dommert 
the  fact  that  said  farm  waa  listed  with  ap- 
pellant for  sale  by  its  owners,  and  that  he 
pointed  out  to  said  Dommerts  on  a  map  in  ap- 
pellant's <rface  the  location  of  this  farm,  and 
informed  said  JJommerts  of  facts  which  he 
considered  made  the  farm  a  very  valuable 
one,  and  that  at  the  time  he  so  mentioned 
this  farm  to  the  Dommerts,  and  after  his 
statement  as  to  its  being  a  very  desirable 
farm,  etc.,  the  Dommerts  seemed  quite  in- 
terested in  the  proposition,  and  that  after- 
wards a  sale  of  the  farm  to  the  Dommerts  re- 
sulted. He  further  alleged  that  he  was  the 
first  to  call  attenUon  of  the  Dommerts  to  the 
fact  that  the  Richardson- Walker  farm  was 
listed  with  appellant  for  sale,  and  that  he 
was  the  first  to  present  and  point  out  this 
property  to  the  Dommerts,  and  that  he 
worked  diligently  with  the  view  to  consum- 
mating' a  sale  of  said  farm  to  said  Dommerts, 
and  that  largely  through  his  efforts  the  pur- 
chase of  the  farm  by  the  Dommerts  was 
brought  about 

Appellant,  in  his  answer,  specially  denied 
that  appellee  was  the  first  to  call  attention  of 
the  Dommerts  to  the  fact  that  the  Richard- 
son-Walker farm  was  listed  with  him  for 
sale,  but,  on  the  contrary,  alleged  that  he 
(appelant)  first  Informed  the  Dommerts  that 
said  farm  was  listed  with  him  for  sale,  and 
that  It  was  through  his  own  efforts  and  dill- 
grace  that  the  Dommerts  became  the  purchas- 


ers of  said  farm.  Appellant  further  alleged, 
substantiaUy,  that  under  the  parol  contract 
between  him  and  appellee  the  latter  was  en- 
titled to  no  part  of  the  commission  received 
for  the  sale  of  said  farm,  for  the  reason  that 
according  to  the  terms  of  the  parol  contract 
appellee  was  only  to  share  in  conunlsslons  re- 
ceived on  new  business  that  bad  come  in  to 
appellant's  office  after  the  making  of  such 
parol  contract— in  other  words,  new  business 
— and  that  he  was  only  entitled,  under  the 
terms  of  the  contract,  to  share  in  commis- 
sions paid  by  new  clients,  and  that  the  Dom- 
merts were  not  new  clients,  but  that,  on  the 
contrary,  they  were  old  clients  of  app^ant, 
before  the  making  of  the  contract  between 
him  and  appellee.  He  further  alleged,  sub- 
stantially, that  the  Dommerts  did  not  agree 
to  purchase  said  farm,  and  would  not  have 
purchased  said  farm  but  for  the  fact  that  he 
(appellant)  bound  himself  to  srfl  for  the 
Dommerts  $15,000  worth  of  certain  vendor's 
lien  notes  for  their  full  face  value,  principal 
and  interest,  and  also  but  for  the  fact  that 
appellant  agreed  an'd  bound  himself  to  sell 
for  the  Dommerts  or  buy  from  them  a  tract  of 
land  owned  by  them  in  Jefferson  county  of 
some  539  a<>res  at  a  net  profit  of  $10  per  acre, 
and  he  alleged  that  he  did  sell  said  vendor's 
lien  notes  and  said  land  for  the  Dommerts,  as 
he  agreed  and  bound  hImseU  to  do,  and  there- 
by enabled  said  Dommerts  to  purchase  said 
farm,  which  otherwise  they  were  not  willing, 
ready,  or  able  to  do,  and  tbat  therefore  ap- 
pellee was  not  entitled  to  any  part  of  the 
commission  received  for  the  sale  of  said 
fferm. 

Upon  the  trial  below  the  appellee  testified 
that  on  the  1st  of  December,  1919,  the  said 
Albert  and  Herman  Dommert,  who  wero 
brothers  and  who  were  residents  of  the  state 
of  Louisiana,  came  to  Beaumont,  and  early  in 
the  morning  on  that  day  came  into  appel- 
lant's  real  estate  office,  and  that  he  (amieUee) 
waa  alone  in  the  office  when  they  came  in, 
appellant  not  having  ccnne  to  the  office  at 
that  time,  but  came  in  some  hour  or  so  later. 
He  testified,  substantiaUy,  that  while  the 
Dommert  brothers  were  in  the  office,  and  be- 
fore appellant  came  to  the  office  (m  the  morn- 
ing in  question,  he  called  attention  of  the 
Dommerts  to  the  fact  that  the  Qulnn  Realty 
Company,  which  was  the  business  name  un- 
der which  appellant  conducted  his  real  estate 
business,  had  listed  with  it  for  sale  the 
Richards(m- Walker  f&rm,  and  that  he  pointed 
out  this  farm  on  a  map  then  in  the  office,  and 
told  the  Dommerts  how  the  farm  was  locat- 
ed, etc.,  about  the  advantage  of  good  roads, 
etc.,  and  that  at  that  time  the  Dommerts 
seemed  interested  In  what  he  stated  to  them 
about  this  farm,  and  that  up  to  that  time  the 
Dommerts  had  not  been  at  all  interested  in 
the  farm,  and  never  knew  that  the  same  was 
for  sale,  and  especially  that  they  never  knew 
tbat  the  same  was  listed  with  the  Qulnn 
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ICealt7  Company  for  sale.  On  tliat  trip  to 
Beaumont  the  Dommerts  did  not  remain 
mwe  than  a  day  or  two,  but  returned  to  their 
home  In  Louisiana,  and  about  the  14th  of  De- 
cember following  they  again  came  to  Beau- 
mont, and  the  sale  and  purchase  of  this  farm 
was  again  discussed  with  them,  both  by  ap- 
pellee and  by  appellant,  and  they  became  in- 
terested in  this  farm.  The  testimony  shows 
that  appellant  and  appellee,  on  this  second 
trip  to  Beaumont,  accompanied  the  Dom- 
merts to  this  farm,  which  was  some  five  miles 
west  of  Beaumont,  and  it  was  carefully  look- 
ed over  by  the  Dommerts,  In  company  with 
appellant,  and  after  the  return  to  the  city  of 
Beaumont  negotiations  were  commenced 
which  resulted  in  a  consummation  of  a  sale 
of  this  farm  to  the  Dommerts  for  the  total 
consideration  of  $110,000,  $40,000  of  which 
was  paid  in  cash.  The  testimony  shows  that 
appellant  sold  for  the  Dommerts  $15,000 
worth  of  vendor's  lien  notes  for  their  full 
face  value,  and  that  appellant  and  another 
purchased  from  the  Dommerts  the  tract  of 
539  acres  of  land  hereinbefore  mentioned,  at 
a  profit  to  the  Dommerts  of  $10  per  acre. 
It  was  testified  by  the  Dommerts  that  their 
purchase  of  the  farm  in  question  depended 
upon  their  being  able  to  sell  said  vendor's  lien 
notes  and  said  tract  of  land  at  a  profit  of  $10 
per  acre  to  them,  and  that  they  could  not 
have  purchased  the  farm  had  they  not  been 
able  to  sell  the  notes  and  farm  as  they  did, 
and  in  that  connection  both  the  Dommerts 
testified  that  the  sale  of  these  notes  and  the 
tract  of  land  before  mentioned  was  consum- 
mated entirely  by  the  appellant.  Appellee, 
testified,  however,  on  the  trial  that  on  the 
trip  back  from  the  farm  to  Beaumont  on  the 
day  that  the  Dommerts  had  Inspected  the 
farm,  they  stated,  unconditionally,  that  they 
were  g<Ang  to  buy  the  farm  for  the  consldera- 
tlcHi  agreed  upon,  and  that  they  did  not  dalm 
that  they  would  be  unable  to  do  so  unless 
they  could  sell  said  vendor's  lien  notes  and 
said  tract  of  land,  and  in  that  connection  ap- 
pellee further  testified  that  appellant  volun- 
tarily stated  to  the  Dommerte  that  he  would 
sell  for  them  said  vendor's  lien  notes  and 
said  tract  of  land  at  the  profit  to  them  of  $10 
per  acre. 

[1]  It  will  be  seen  from  the  foregoing  state- 
ment of  the  pleadings  of  the  parties  that  they 
disagreed  entirely  as  to  the  terms  of  the 
parol  contract  between  them.  If  the  parol 
contract  was  substantially  as  alleged  by  ap- 
pellee, as  we  have  shown  above,  and  If  he 
first  called  attention  of  the  Dommerts  to  the 
fact  that  the  Richardaon-Walker  farm  was 
listed  with  the  Qulnn  Realty  Company  for 
sale,  and  If  his  efforts  in  connection  with  the 
transaction  contributed  to  the  sale  to  the 
Dommerts,  then  he  was  entitled  to  share  in 
the  commission  received  on  such  sale,  even 
though  it  was  not  by  bis  efforts  alone  that  the 
sale  was  finally  consummated.    It  Is  true 


that  It  was  the  contention  of  appellant  that 
before  appellee  would  be  entitled,  under  the 
terms  of  their  agreement,  to  share  in  any 
commission  received  for  the  sale  of  land  list- 
ed with  the  Qulnn  Realty  Company,  he  (ap- 
pellee) must  have  been  the  first  to  make 
known  to  the  purchaser  the  fact  that  such 
land  was  so  listed,  and  to  present  the  proposi- 
tion to  the  purchaser,  and  by  his  own  efforts 
and  alone  carry  out  and  consummate  the  deal, 
unaided  In  any  way  by  appellant  himself; 
but,  as  we  have  already  shown,  appeUee  tes- 
tified that  all  he  was  required  to  do,  under 
the  terms  of  the  oral  agreement,  in  order  to 
share  in  a  commission  received,  was  to  be  the 
first  to  call  attention  of.  the  purchaser  to  the 
fact  that  the  land  was  listed  with  the  com- 
pany for  sale,  and  to  present  the  proposition 
to  the  purchaser  first,  and  to  use  his  best 
efforts  to  consummate  and  assist  In  the  con- 
summation of  a  sale.  The  trial  court  filed  no 
findings  of  fact  or  conclusions  of  law,  but,  as 
we  view  the  evidence  in  the  case,  as  disclosed 
by  the  record,  it  was  sufficient  to  warrant  a 
finding  by  the  trial  court  that  the  oral  con- 
tract between  the  parties  was  substantially 
as  claimed  by  appellee,  and  the  evidence  was 
also  sufficient,  if  given  credence  by  the  trial 
court,  to  warrant  a  finding  by  him  that  appel- 
lee was  the  first  to  call  attention  of  the  Dom- 
merts to  the  fact  that  the  Richardson- Walker 
farm  was  listed  with  the  Qulnn  Realty  Con»- 
pony  for  sale,  and  to  present  said  property  to 
thera,  and  that  his  efforts  to  sell  said  prop- 
erty to  the  Dommerts  contributed  largely  to 
the  consummation  of  the  sale  and  purchase 
of  said  farm,  and  that  therefore  he  was  en- 
titled, under  the  terms  of  the  oral  contract,  t© 
share  in  the  commission  that  was  received  by 
appellant  for  the  sale  of  said  farm,  to  the  ex- 
tent of  one-half  thereof,  which  amount  was 
allowed  him  by  the  trial  court's  Judgment 
The -fact,  If  it  was  a  fact,  that  the  sale  of 
this  farm  would  not  have  been  made  to  the 
Dommert  brothers  but  for  the  efforts  of  ap- 
pellant in  selling  said  vendor's  Iten  notes  and 
said  tract  of  land  for  them,  would  not,  under 
the  terms  of  the  parol  contract  as  claimed  by 
appellee,  prevent  a  recovery  by  him.  Under 
the  terms  of  the  contract  as  he  claimed  it, 
his  right  to  share  In  the  commission  was  not 
conditioned  upon  his  being  the  sole  cause  of 
the  sale  of  property  listed  with  the  Qainn 
Realty  Company,  but,  as  he  claimed  the  cour 
tract  to  be,  he  was  only  required  to  use  dili- 
gent efforts  to  make  sales  of  property  listed 
with  said  company  and  to  be  the  first  to  point 
out  to  a  purchaser  such  property,  and  then. 
If  negotiations  so  commenced  resulted  in  a 
sale  by  the  efforts  of  both  appellant  and  ap- 
pellee, and  not  alone  on  account  of  the  efforts 
on  the  part  of  appellee,  he  would  be  entitled 
to  share  in  the  commission.  The  only  real 
controversy  in  the  case  Is  as  to  the  terms  of 
the  parol  contract,  and  that  was  a  question  of 
fact  tot  the  determination  of  the  court,  and, 
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as  we  have  said,  the  evidence  of  appellee,  if 
given  credence,  was  sufficient  to  warrant  a 
finding  that  the  terms  of  the  contract  were 
such  as  claimed  by  blm. 

[2]  It  Is  Btr^tuously  contended  by  appel- 
lant, among  other  things,  that  even  If  the 
parol  contract  between  himself  and  appellee 
was  as  claimed  by  the  latter,  still,  under  the 
evidence  adduced  upon  the  trial,  appellee  was 
not  entitled  to  recover,  for  the  reason  that 
appellant  himself  was  shown  to  have  been 
the  first  to  point  out  to  the  Dommerts  the 
Rlchardscxi-Walker  farm,  which  be  did  one 
day  while  he  and  they  were  driving  out  to  a 
farm  owned  by  the  Dommerts  near  Beau- 
mont, some  time  in  the  fall  of  1919.  The 
road  on  which  the  parties  were  driving  ran 
dose  to  said  farm,  and  while  passing  thereby 
aiq;>enant  did  call  attention  of  the  Dommerts 
to  said  farm,  but  the  undisputed  evidence 
shows  that  at  that  time  the  farm  had  not 
been  listed  with  appellant  for  sale  by  its  own- 
en,  and  further  shows  that  the  Dommerts 
were  in  no  way  interested  in  the  purchase 
of  the  farm  at  that  time,  and  it  was  not  call- 
ed to  their  attention  with  any  view  on  the 
part  of  appellant  of  making  any  sale  of  same 
to  them.  We  hold  that  the  mere  calling  at- 
tention of  the  Dommerts  to  the  farm,  as 
they  were  passing  along,  under  these  facts, 
did  not  constitute  a  pointing  out  of  the  farm 
to  the  Dommerts  for  sale,  and  that  .it  could 
not  be  said,  upon  such  facts,  that  appellant, 
and  not  the  appellee,  was  the  first  to  present 
this  property  to  the  Dommerts  for  sale. 

[3]  The  ordinary  rules  governing  the  rights 
of  real  estate  agents  to  commissions  for  sale 
of  lands  have  no  application  to  this  case,  but, 
on  the  contrary,  the  rights  of  the  parties 
must  be  governed  by  the  contract  as  made  be- 
tween them. 

What  we  have  said,  in  effect,  disposes  of  all 
assignments  of  error,  and  it  would  serve  no 
oseful  purpose  to  discuss  them  separately. 

The  Judgment  of  the  trial  court  will  be  af- 
firmed. 


WILMARTH  et  al.  v.  REAQAN  at  aL 
(No.  2411.) 

(Court  of  C<ivll  Appeals  of  Texas.    Texarkana. 

May  18,  1921.    Rehearing  Denied 

May  26,  1921.) 

I.  Levees  4s»6  —  Levee  Improvement  dlstriot 
lawfully  oreated  la  so  far  as  commissioners' 
eoart  oonoemed. 

Where  Boffldent  notice  of  hearing  of  the 
eommissiODers'  court  of  a  county  at  which  a 
levee  improvement  district  was  created  was  giv- 
en in  compliance  with  the  requirement  of  Laws 
1918  (4tb  Called  Seas.)  c.  44,  the  district  was 
lawfully  created  in  so  far  as  concerns  the  pow- 
er of  the  commissioners'  court  to  create  it 


2.  Levees  «=>7— Conrt  of  Civil  Appeals  must 
treat  as  concluded  questions  of  boundaries  of 
district,  ete. 

In  view  of  Laws  1918  (4th  GaUed  Sess.)  c. 
44,  I  6,  the  Court  of  Civil  Appeals  must  treat 
as  concluded  by  order  of  the  commissioners' 
court  of  a  county  creating  and  organizing  a 
levee  improvement  district  questions  of  the  cor- 
rectness of  the  description  of  the  boundaries 
of  the  district,  and  of  the  inclusion  of  land 
which  should  not  have  been  included. 

3.  Levees  Q=>5— Quo  warrauto  «=>8— Existence 
of  district  could  be  questioned  only  by  state. 

Under  Laws  1918  (4tb  Called  Sess.)  c.  44. 
I  7,  a  levee  improvement  district  was  a  gov- 
ernmental agency,  and  a  body  politic  and  corpo- 
rate, and  its  existence  and  right  to  act  as  such 
could  be  questioned  only  in  quo  warranto  pro- 
ceedings prosecuted  by  or  on  behalf  of  the 
state. 

4.  Levees  «s>  1 1— Plaintiffs  held  not  entitled 
to  maintain  suit  In  so  far  as  It  was  to  annul 
report  of  commissioners  of  appraisement. 

Despite  Const,  art.  5,  !  8,  under  Laws  1918 
(4th  Called  Sess.)  c.  44,  {§  21-23,  plaintiffs,  at- 
tacking an  order  of  the  commissioners'  court 
of  a  county  creating  a  levee  improvement  dis- 
trict, AelA  not  entitled  on  the  allegations  of 
their  petition  to  maintain  their  suit,  in  so  far 
as  it  was  to  annul  the  report  of  the  commis- 
sioners of  appraisement  assessing  damages  and 
benefits. 

5.  Levees  9=334— Bond  elaotlon  not  Invalid  be- 
eausa  held  by  manager  alone. 

In  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  3063,  3077,  the  mere  fact  thut  a 
levee  improvement  district's  election  on  the 
question  of  issuing  bonds  was  held  by  the  man- 
ager alone  is  no  reason  for  holding  it  invalid. 

6.  Appeal  and  error  •=>I042(I)  —  Error  la 
striking  petition  harmless  where  It  does  not 
appear  It  was  amendable. 

If  it  was  error  to  strike  out  the  petition  in- 
stead of  treating  it  as  bad  on  demurrer,  such 
error  should  be  regarded  as  harmless  where  it 
does  not  appear  from  anything  in  the  record 
that  plaintiffs  offered  to  amend,  or  that  they 
could  have  amended  the  petition  to  state  a 
cause  of  action. 

Appeal  from  District  Court,  Kaufman 
County ;  Joel  R.  Bond,  Judge. 

Suit  by  I.  L.  WUmarth  and  otliers  against 
J.  C.  Reagan  and  others.  From  Judgment  for 
defendants,  plaintiffs  appeal.    Affirmed. 

This  was  a  suit  by  appellants  I.  L.  Wil- 
marth,  Frank  B.  Lewis,  W.  A.  Tucker,  A.  L. 
Trail,  and  T.  J.  Gilkey  against  the  Kaufman 
county  levee  Improvement  district  Ko.  9,  and 
against  J.  C.  Reagan,  J.  J.  Roddy,  and  John 
Gamer  as  the  supervisors,  and  J.  J.  Davis, 
C.  C.  Bitter,  and  B.  B.  Hatley  as  the  com- 
missioners of  appraisement  of  said  district. 
Exceptions  having  been  sustained  to  the 
plaintiffs'  second  amended  petition,  they 
asked  and  obtained  leave  to  flie  a  third  amend- 
ed  petition.    On   motion   of    appellees,    the 


aTat  oOmt  «asM  sa*  suns  topic  and  KST-NHMBBR  in  all  K*7-Numb«r«<  DlgesU  and  Indexes 


Digitized  by 


Google 


446 


231  SOUTHWESTERN  REPORTEB 


CTex. 


latter  petition,  wlien  filed,  was  stricken  out, 
and  Judgment  was  rendered  tbat  appellants 
take  nothing  by  tbelr  suit 

The  second  amended  petition  is  too  long 
to  set  out  here.  It  appeared  from  the  allega- 
tions therein  that  the  purposes  of  the  suit 
were  as  follows: 

I.  To  annul  the  order  of  the  commi88l<»ier8' 
court  of  Kaufman  county  purporting  to  have 
been  made  In  conformity  to  authority  con- 
ferred by  the  Act  April  2,  1918  (General 
Laws,  Fourth  Called  Session,  pp.  97  to  117), 
creating  said  Kaufman  county  levee  improve- 
ment district  No.  9;  or,  in  the  alternative,  to 
rearrange  the  boundaries  thereof  so  as  to  ex- 
clude therefrom  lands  belonging  to  appellants 
which,  they  alleged,  had  been  wrongfully  In- 
cluded therein.  Thd  grounds  relied  on  for 
this  relief  were  alleged  to  be:  (1)  That  "suf- 
flclent  notice"  of  the  hearing  resulting  In  the 
passing  of  said  order  was  not  given  property 
owners  interested.  (2)  That  the  boundaries 
of  the  district  were  not  sufficiently  described 
and  fixed,  In  that  the  field  notes  thereof  were 
Incorrect.  (3)  That  lands  belonging  to  plain- 
tiffs which  should  not  have  been  were  Includ- 
ed In  the  district. 

II.  To  annul  the  report  made  by  the  com- 
missioners of  appraisement  of  the  district 
assessing  damages  and  benefits  to  lands  there- 
in, and  to  annul  an  order  alleged  to  have  been 
made  by  the  supervlaors  of  said  district  ap- 
proving said  report;  or,  on  the  alternative, 
to  compel  said  commissioners  of  appraise- 
ment to  reassess  said  damages  and  benefits. 
The  ground  relied  on  for  this  relief  was 
alleged  to  be  that  the  assessments  were  dis- 
criminatory against  appellants  In  favor  of  J. 
C.  Reagan,  one  of  the  supervisors,  and  others. 

III.  To  "prohibit"  the  sale  of  bonds  voted 
to  pay  for  the  proposed  improvements  in  said 
district,  and  to  "prohibit"  the  levy  of  a  tax  on 
property  in  said  district  to  pay  such  b(»ids. 
The  ground  relied  on  for  this  relief  was  al- 
leged to  be  tbat,  whereas  a  manager  and  two 
clerks  were  appointed  to  hold  the  bond  elec- 
tioQ,  it  was  held  by  the  manager  alone. 

John  H.  Sharp,  of  E^unls,  E.  E.  Hurt,  of 
Dallas,  and  Adair  Dyer,  of  Ennls,  for  appd- 
lants. 

James  A.  Cooley,  of  Kaufman,  for  appel- 
lees. 

WIIaLSON,  0.  J.  (after  stating  the  facts 
as  above).  [1]  While  appellants  charged  in 
their  second  amended  petition  that  "sufficient 
notice"  was  not  given  of  the  hearing  at  which 
the  improvement  district  In  question  was 
created,  it  appeared  from  the  records  made 
a  part  of  said  petition  by  reference  thereto, 
and  before  the  court  as  exhibits  to  other 
pleadings  in  the  case,  that  the  requirement  of 
the  Act  April  2,  1918  (General  -Laws,  Fourth 
Called  Session,  pp.  97  to  117),  with  reference 
to  notice  of  sadi  hearinx  waa  complied  with. 


Therefore  there  was  no  merit  in  appellants' 
contention  that  the  district  was  not  lawfully 
created,  so  far  as  it  was  baaed  on  allegations 
in  said  petition  questioning  the  power  of  the 
commissioners'  court  of  Kaufman  county  to 
create  it  The  power  existed  by  force  of  the 
statute,  was  invoked  by  the  filing  of  the  pe- 
tition for  the  creation  of  the  district  and  was 
exercised  after  due  notice  had  been  given  per- 
sons concerned. 

[2]  It  may  be  that  the  powar  the  court  pos- 
sessed was  not  properly  exercised,  in  that  as 
charged  In  said  petition,  the  boundaries  of 
the  district  were  not  correctly  described,  and 
In  that  land  belonging  to  appdlants  was  in- 
cluded which  should  not  have  been  Included 
in  the  district  But  those  were  questions  the 
trial  court  sh6uld  (as  it  did)  have  treated, 
and  which  this  conrt  must  treat  as  concluded 
by  the  order  of  the  commissioners'  court 
creating  and  organizing  the  district.  In  the 
absence,  as  was  the  case,  of  allegations 
showing  that  the  actloa  ot  said  commis- 
sioners' court  was  the  result  of  fraud  prac- 
ticed; for,  by  the  express  terms  of  the  act 
(section  6),  the  commissioners'  court  had 
"exclusive  Jurisdiction  [quoting]  to  deter- 
mine all  Issues  in  respect  to  the  creation, 
or  not,  of  such  district  and  of  all  subse- 
quent proceedings  in  respect  to  said  dis- 
trict if  the  same  should  be  created."  It 
has  been  held  that  the  "exclusive  Jurisdic- 
tion" conferred  in  sucli  casee  forbids  a  re- 
view by  another  tribunal  of  questtons  as  to 
the  sufficiency  of  a  description  in  a  petition 
for  the  Creation  of  such  a  district,  and  as  to 
whether  a  district  as  created  conforms  to 
such  description  or  not  Parker  v.  Drainage 
District,  148  S.  W.  851 ;  and  see  19  O.  J.  641, 
864,  680,  681. 

[3]  If,  however,  it  should  be  said  that  the 
effect  of  the  provision  referred  to  in  section 
6  of  the  statute  was  not  to  forbid  such  re- 
view by  other  courts,  the  review  could  not  be 
had  at  the  Instance  ot  appellants,  but  must 
have  been  at  the  Instance  of  the  state,  or  on 
its  behalf.  By  the  terms  of  the  act  referred 
to  (sectlMi  7)  the  district  colorably,  at  least 
was  "a  governmental  agency  and  a  body 
politic  and  corporate,"  and  its  existence  and 
and  right  to  act  as  such  could  be  questioned 
only  in  quo  warranto  proceedings  prosecuted 
by  or  on  behalf  of  the  state.  Parker  v.  Drain- 
age District,  148  S.  W.  351 ;  Oochran  v.  Ken- 
non,  161  S.  W.  67;  Holt  v.  State,  176  S.  W. 
743 ;  Mlnear  v.  McVea,  185  S.  W.  1018 ;  Grabb 
V.  School  District  146  S.  W.  528. 

[4]  Nor  do  we  think  the  trial  court  erred 
what  he  concluded  that  it  did  not  appear  from 
the  all^faticms  in  said  petition  that  appellants 
were  entitled  to  maintain  their  suit  so  far  as 
it  was  to  annul  the  report  of  the  commission- 
ers of  appraisement  assessing  damages  and 
benefits  to  lands  in  the  district  and  in  so  far 
as  it  was  to  annul  a  decree  alleged  to  have 
been  made  by  the  saperrlsors  (but  which,  in 
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fact,  was  made  by  the  commissioners  of  ap- 
praisement, as  appeared  from  other  parts  of 
the  record)  approving  said  report  By  the 
terms  of  the  act  (sections  21-23)  it  was  the 
duty  of  the  commlssimiers  of  appraisement, 
after  viewing  the  lands  in  the  district,  to 
assess  the  "amounts  of  benefits  and  damages" 
to  accrue  to  such  lands  as  a  result  of  the  Im- 
provements determined  upon;  to  make  a  re- 
port of  their  findings  in  those  respects ;  and, 
at  a  time  and  place  fixed,  after  notice  to  per- 
sons concerned,  bear  and  determine  objec- 
tions to  the  report.  It  was  also  the  duty  of 
said  commissioners  of  appraisement,  after 
modifying  their  report  so  as  to  make  it  con- 
form to  changes  determined  upon  at  such 
hearing,  to  make  a  decree  confirming  the  re- 
port as  modified.  The  findings,  as  so  con- 
firmed. It  was  declared  in  the  act,  "shall 
[quoting]  be  final  and  conclusive."  If  the 
court  below,  in  the  fact  of  that  declaration, 
had  power  in  any  event  to  annul  the  report 
and  order  of  the  commissioners  of  appraise- 
ment, it  must  hare  been  by  force  of  section  8 
of  article  5  of  the  Cionstitutlon,  which  con- 
fers on  district  courts  "general  original  juris- 
diction over  all  causes  of  action  whatever  for 
which  a  remedy  or  jurisdiction  is  not  provid- 
ed by  law  or  this  Constitution."  We  do  not 
think  a  right  in  the  trial  court  to  grant  re- 
lief in  the  respects  specified  can  be  predicated 
on  the  language  quoted;  for  jurisdiction  in 
such  cases  was  provided  by  law  when  power 
to  assess  benefits  and  damages  to  lands  in 
such  a  district  was  conferred  upon  commis- 
sioners of  appraisement  provided  for  In  the 
act,  and  a  remedy  for  assessments  wrongfully 
made  was  provided  when  owners  of  lands  in 
the  district  were  given  a  right  to  be  heard  on 
objections  made  by  tbem  to  the  assessments. 

[S]  It  is  plain,  we  think,  that  the  suit  was 
not  maintainable  so  far  as  it  was  to  "pro- 
hibit" the  sale  of  bonds  voted,  and  to  "pro- 
hibit" the  levy  of  a  tax  to  provide  a  fund  to 
pay  the  bonds,  on  the  ground  that  the  elec- 
tion at  which  the  bonds  were  voted  was  held 
by  the  manager  appointed  to  hold  it  in  the 
absence  of  clerks  appointed  to  assist  in  hold- 
ing it  Conceding  that  the  validity  of  the 
election  could  be  questioned  otherwise  then 
In  a  proceeding  to  contest  It  (Robertson  t. 
Haynes,  100  S.  W.  735;  and  see  Smith  v. 
Reaves,  208  S.  W.  646),  It  la  clear  the  mere 
fact  that  it  was  held  by  the  manager  alone 
would  not  be  a  reason  for  holding  it  to  be  in- 
valid (Vernon's  Statutes,  arts.  3077,  3063; 
Savage  ▼.  IJmphrles,  118  S.  W.  893;  20  a 
J.  179). 

[6]  As,  for  the  reasons  stated,  we  think 
a  case  entitling  appellants  to  relief  was  not 
made  by  the  allegations  in  the  second  amend- 
ed petition,  we  hold  the  trial  court  did  not 
err  when  he  sustained  the  exertions  Inter- 
posed by  appellees  to  same.    The  case  made 


by  the  allegations  In  the  third  amended  peti- 
tion was  not  materially  different  from  that 
made  by  said  second  amended  petition,  and 
therefore  that  petition  was  also  subject  to 
the  objection  that  it  did  not  state  a  cause  of 
action  entitling  appellants  to  relief.  If  it 
was  error  to  strike  it  out,  instead  of  treating 
It  as  bad  on  demurrer,  the  error  should  be  re- 
garded as  a  harmless  one;  for,  as  before 
stated,  the  case  made  by  said  third  amended 
petition  was  not  different  from  that  made  by 
the  second  amended  petition,  and  It  does  not 
appear  from  anything  In  the  record  that  ap- 
pellants offered  to  so  amend,  or  that  they 
could  have  so  amended  the  petition  as  to 
state  a  cause  of  action. 
The  judgment  Is  affirmed. 


PEACOCK  V.  AUG.  A.  BUSCH  k  CO. 
(No.  699.) 


(Court  of  Civil  Appeals  of  Texas. 
Hay  20,  1921.) 


Beaumont 


1.  Evidence  «=327l (18)— Instrument  signed  by 
plaintiff  held  properly  admitted  when  offered 
by  plaintiff. 

In  an  action  to  recover  balance  due  on  note 
for  $2,600,  plaintiff  was  properly  permitted  to 
introduce  In  evidence  an  instmment  signed  by 
plaintiff,  and  not  defendant  whereby  plaintiff 
agreed  to  reconvey  land  when  an  older  note 
was  reduced  to  $2,500,  as  against  an  objection 
that  it  was  in  the  nature  of  a  self-serving  dec- 
laration, plaintiff  having  the  right  to  demand 
possession  of  such  instrument  after  reconvey- 
ing  the  property  to  defendant  in  whose  hands 
the  instrument  had  been  originally  placed. 

2.  Evldeooe  ®=3353(9)— Instrument  signed  only 
'  by  party  offering  It  held  admissible. 

An  instrument  whereby  plaintiffs  agreed  to 
reconvey  land  when  an  old  note  should  be  re- 
duced to  $2,5<X)  need  not  be  signed  by  defend- 
ant to  be  binding  and  effective  on  plaintiff,  and 
was  not  inadmissible  in  an  action  on  a  new 
note  for  $2,500  when  offered  by  plaintiff,  in 
whose  possession  it  then  was,  on  the  ground 
that  witness,  testifying  that  defendant  had 
knowledge  of  the  existence  of  the  instrument 
and  assented  to  its  terms,  was  mistaken  in  a 
statement  that  defendant  bad  signed,  such  mis- 
take only  going  to  his  credibility. 

Appeal  from  District  Court  Falls  Ckiunty; 
Prentice  Oltorf,  Judge. 

Action  by  August  A.  Busch  &  Co.  against 
Frank  Peacock.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

B.  W.  Bounds,  at  Fort  Worth,  for  appel- 
lant 

F.  M.  Fltzpatridc,  of  Waco,  and  Frank 
Oltorf,  of  Marlln,  for  appellees. 
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WALKER,  J.  On  the  trial  of  this  case,  the 
appellees,  plaintiffs  below,  offered  in  eTidenoe 
the  following  instrument: 

"Whereaa,  Frank  Peacock  and  wife  Alice 
Peacock  has  conveyed  to  Aug.  A.  Busch  & 
Co.,  Adolphus  Busch  and  Edw.  A.  Faust,  doinK 
businegs  under  the  firm  name  of  Aug.  A.  Busch 
&  Co.,  by  deed  dated  October  &th,  1914,  part  of 
Iota  No.  10  and  No.  20,  block  No.  4  accord- 
ing to  the  official  town  map  of  Mariin,  Falls 
county,  Texas,  said  property  being  described 
in  said  deed.  Now  it  is  agreed  by  Aug.  A. 
Busch,  Adolphus  Busch  &  Company,  acting 
through  H.  H.  Hartman,  Manager  Dallas 
Branch  of  Aug.  A.  Busch  &  Company  that  said 
Aug.  A.  Busch,  Adolphus  Busch  and  Edw.  A. 
Faust,  doing  business  under  the  firm  name  of 
Aug.  A.  Busch  &  Company,  will  reconvey  said 
property  to  Frank  Peacock  and  Alice  Peacock 
within  a  reasonable  time  after  the  amount  due 
Aug.  A.  Busch  &  Co.,  by  said  Frank  Peacock  is 
reduced  by  payment  to  twenty  five  hundred 
dollars. 

"Signed  this  the  6th  day  of  October,  1914. 
"Aug.  A.  Busch  &  Co., 

"By  H.  H.  Hartman,  Mgr." 

The  only  asslgpiment  In  the  record  com- 
plains of  the  admissio'n  of  this  Instmment, 
on  the  ground  (copying  from  bin  of  excep- 
tion) that  said  instrument  "came  from  the 
possession  of  the  plaintiff,  was  not  signed  by 
the  defendant,  and  was  in  the  nature  of  a 
self-serving  declaration."  The  instrument 
did  come  from  the  possession  of  the  plaintiff, 
and  was  not  signed  by  the  defendant. 

Appellee  instituted  this  suit  against  ap- 
pellant to  recover  the  balance  due  on  a  note 
for  $2,500,  dated  the  8th  day  of  March,  1916. 
It  was  their  contention  that  this  note  repre- 
sented the  balance  due  on  an  old  account, 
which,  on  the  6th  day  of  October,  1914, 
amounted  to  $8,469.52.  The  record  shows 
that  this  account  was  closed  by  a  note  on 
that  date,  and,  to  secure  the  payment  of  the 
note,  appellant  deeded  to  appellees  certain 
valuable  real  estate.  Appellees  reconveyed 
all  this  property  to  appellant  on  the  24th  day 
of  February,  1916. 

[1]  H.  H.  Hartman,  a  witness  for  appel- 
lees, testified  that  he  was  the  district  mana- 
ger for  appellees  during  the  time  covered  by 
the  deeds  above  mentioned,  and  handled  this 
transaction  with  appellant;  that  he  accepted 
the  deed  from  appellant  on  condition  that 
he  would  have  it  reconveyed  to  him  when 
the  old  note  was  reduced  to  $2,500;  that  ap- 
pellant did  reduce  the  old  note  to  $2,500, 
and,  under  the  contract  the  property  was 
reconveyed  to  him;  that  at  the  time  of  the 
execution  and  delivery  by  Peacock  of  the 
deed  he,  as  manager  of  appellees,  executed 
the  contract,  of  which  appellant  complains, 
and  that  appellant  saw  this  contract,  and 
signed  It  at  that  time.  It  was  the  contention 
of  appellant,  and  he  so  testified,  that  he  paid 
the  old  note  in  full  at  the  time  appellees 


redeeded  him  the  property,  and  that  the 
note  sued  on  was  executed  by  him  to  cover 
any  iKtssible  sum  that  he  might  become  due 
in  the  future;  that,  after  the  execution  of 
the  note,  be  bought  large  bills  of  goods  from 
appellees,  aggregating  about  $20,000,  but  paid 
cash  for  all  goods  so  bought,  and  never  after- 
wards became  Indebted  to  appellee  In  any 
sum ;  that  he  never  paid  appellees  any  sum 
on  the  note  sued  on,  and  the  credits  entered 
on  the  note  were  fictitious. 

We  do  not  think  this  testimony  was  sub- 
ject to  the  criticisms  urged.  At  the  time 
this  Instrument  was  offered  In  evidence.  It 
was  properly  in  the  hands  of  appellees.  If 
their  theory  of  the  case  is  correct,  when  tiiey. 
executed  their  obligation  by  redeedlng  the 
property  to  appellant,  they  had  the  right  to 
demand  that  he  surrender  to  them  this  writ- 
ten obligation.  Appellant  no  longer  had  any 
rights  under  It,  and  had  no  rights  to  Ita 
possession. 

[2]  Nor  was  It  objectionable  as  being  self- 
serving.  While  appellant  denied  any  knowl- 
edge of  the  existence  of  the  instrument  until 
it  was  shown  him  on  the  trial,  appellees 
testified  that  It  was  exhibited  to  him,  and 
he  assented  to  Its  terms.  As  It  was 
not  necessary  for  him  to  sign  the  con- 
tract to  make  It  binding  and  effective  against 
appellees,  It  was  not  made  Inadmissible  on  the 
ground  that  the  witness  was  mistaken  In 
his  statement  that  appellant  had  signed  it 
This  mistake  in  Hartman's  testimony  only 
went  to  his  credibility,  and,  by  entering  Judg- 
ment in  favor  of  his  principals,  evidently 
the  Jury  believed  he  was  testifying  truthfully. 

The  Judgment  of  the  trial  court  is  affirmed. 


MHEDNER  v.  WIEDNER.    (No.  696.) 

(Court  of  Civil  Appeals  of  Texas.   Beaumont, 
May  20,  1921.) 

1.  Dlvoroe  9=»55— CrusKy  must  not  approaoh 
mutuality. 

Divorces  sought  for  on  ground  of  cruelty 
will  not  be  granted  where  the  cruelty  ap- 
proaches mutuality  and  both  have  indulged 
therein. 

2.  Dlvoroe  «=>  1 27  (2)— Court  not  required  to 
accept  uncontradicted  testimony  of  party  la 
dlvoroe  aotion. 

In  an  action  by  husband  for  divorce  on  the 
ground  of  cruelty,  failure  of  defendant  to  deny 
charges  made  by  the  plaintiff  raised  no  pre- 
sumption in  favor  of  the  truthfulness  of  plain- 
tiff's testimony,  and,  plaintiff  being  only  wit- 
ness to  that  fact,  court  was  not  required  to  ac- 
cept his  testimony  as  true,  under  Rev.  St. 
1911,  art.  4633. 

Appeal  from  District  Court,  Milam  Coun- 
ty;   John  Watson,  Judge. 
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Suit  by  W.  Wledner  against  Ix>ul8«  Wled- 

ner.    Judgment  for  defendant,  and  plaintiff 

appeals.    AiBrmed. 

E.  A.  Wallace,  of  Cameron,  for  appellant 

John  A.  Jones  and  U.  S.  Hearrell.  both  of 

Cameron,  for  appellee. 

WALKER,  J.  [1]  Appellant  flled  this  suit 
against  his  wife,  praying  for  divorce  and  for 
partition  of  certain  property  which  he  al- 
leged was  coinmunlty.  On  a  trial  to  the  court 
without  a  Jury,'  the  divorce  was  denied,  and 
no  order  was  made  affecting  the  property. 
TUB  case,  on  Its  facts,  comes  clearly  within 
the  rule  announced  in  Haygood  v.  Haygood, 
2B  Tex.  676 ;  Bedt  v.  Beck,  63  Tex.  34 ;  Jones 
▼.  Jones,  60  Tex.  461;  Hale  v.  Hale,  47  Tex. 
836,  26  Am.  Rep.  2M;  Bohan  t.  Boban,  66  8. 
W.  859,  denying  divorces  where  the  parties 
are  guilty  of  recrimlnatl(Mi.  As  said  by  Chief 
Justice  Willie,  in  Beck  v.  Beck,  supra: 

"The  cruelty  must  not  approach  to  mutual- 
ity, nor  be  ezerdsed  sometimeB  by  the  one  and 
aometimea  by  the  other,  though  (Offering  some- 
what in  degree." 

[2]  By  ber  testimony  and  that  of  her 
witnesses,  appellee  fully  controverted  the 
charges  that  she  had  attempted  to  poison  ap- 
pellant and  that  she  had  been  guilty  of  im- 
proper conduct  with  other  men.  If  he  la 
correct  ip  bin  construction  of  the  record 
that  appelleee  did  not  deny  that  she  had 
struck  him,  he  is  the  only  witness  to  that 
fact,  and  the  court  was  not  required  to  ac- 
e^t  his  testimony  as  true.  The  failure  of 
the  defendant  to  deny  charges  made  by  the 
plaintiff  in  divorce  proceedings  raises  no  pre- 
sumption in  favor  of  the  truthfulness  of 
plaintiff's  testimony.  R.  C,  S.  1911,  art 
4633.  On  the  facts  of  this  record,  we  think 
the  decree  was  properly  denied.  This  dispo- 
sition of  the  divorce  question  leaves  nothing 
before  us  regarding  the  property  issue. 

The  Judgment  of  the  trial  court  la  In  all 
things  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  V. 
BRETT.    (No.  686.) 

(Comrt  of  Oivil  Appeali  of  Texas.    Beaumont 

May  10,  1021.    Rehearing  Denied 

May  26,  192L) 

Appeal  aid  error  4=>742(t)— Refarenoe  aeees. 
sary  In  brief  to  transorlpt  In  oonneotion  with 
statements  made  under  assignments. 
Assignments  of  error,  submitted  as  propo- 
sitions, cannot  be  considered  on  appeal,  where 
there  Is  not  a  reference  in  appellant's  brief 
to  the  transcript  or  statement  of  facts,  in  con- 
nection with  statements  made  under  such  as- 
signments, as  required  by  rule  31  (142  S.  W. 
xiil). 


Appeal  from  Harris  County  Court,  at  Law; 
Roy  F.  Campbell,  Judge. 

Suit  by  F.  M.  Brett  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  the  defendant  appeals.  Af- 
firmed. 

Hume  &  Hume,  of  Houston,  and  Francis 
R.  Stark,  of  New  Tork  City,  for  appellant 

S.  B.  Ehrenwerth,  of  Houston,  for  ap- 
pellee. 

HIGHTOWBR,  O.  J.  The  appellee  flled 
this  suit  in  one  of  the  Justice  courts  of  Harris 
county  against  the  Western  Union  Telegraph 
Comj)any,  appellant  to  recover  damages  in 
the  sum  of  $200,  alleged  to  have  been  sustain- 
ed in  consequence  of  the  negligent  failure  on 
the  part  of  appeUant  to  promptly  transmit 
and  deliver  a  message  which  appellee  had  sent 
to  one  of  his  sons  in  the  city  of  Houston, 
informing  him  of  the  serious  Illness  of  an- 
other of  appellee's  sons,  a  brother  of  the 
son  at  Houston.  In  the  Justice  court  appel^ 
lee  recovered  Judgment  for  the  full  amount 
claimed,  and  the  telegraph  company  appealed 
to  the  county  court  at  law  of  Harris  county, 
where  Judgment  was  rendered  against  it  for 
$180,  and  this  appeal  was  prosecuted  from 
the  latter  Judgment 

There  are  several  assignments  of  error 
found  in  appellant's  brief,  and  each  is  sub- 
mitted as  a  proposition  of  law  within  itself. 
Objection  is  made  by  appellee  to  the  consid- 
eration of  any  of  the  assignments,  for  several 
reasons;  one  of  the  reasons  being  because 
there  is  not  a  reference  in  appellant's  brief 
to  the  transcript  or  statement  of  facts  in 
connection  with  any  statement  made  under 
these  assignments,  as  is  required  by  rule  31 
for  briefing  causes  in  this  court  (142  S.  W. 
xiii).  We  find,  upon  inspection  of  appellant's 
brief,  that  the  objections  interposed  by  ap- 
pellee to  the  consideration  of  these  assign- 
ments are  well  taken,  and  should  be  sustain- 
ed by  this  court    Rule  81  provides: 

"To  each  of  said  propositions  there  shall  be 
subjoined  a  brief  statement,  in  substance,  of 
such  proceedings,  or  part  thereof,  contained 
in  the  record  as  will  be  necessary  and  suffi- 
cient to  explain  and  support  the  proposition 
with  reference  to  the  pages  of  the  record." 

See  Caffrey  v.  Bartlett  Western  R.  Co.,  198 
S.  W.  810;  Hirsch  v.  Patton,  49  Tex.  Civ. 
App.  499,  108  S.  W.  1018;  Beaumont  Traction 
Co.  V.  Edge,  46  Tex.  Civ.  App.  448,  102  S.  W. 
746;  Railway  Co.  v.  Scott,  156  S.  W.  294; 
Railway  Co.  v.  Pemberton,  106  Tex,  463,  161 
S.  W.  2,  168  S.  W.  126;  Bain  v.  Coats,  228 
S.  W.  671. 

Fundamental  error  is  not  claimed,  and  we 
have  discovered  none.  The  Judgment  will 
therefore  be  afflrmed. 
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FISHER  at  ux.  V.  GULF  PRODUCTION  CO. 
(No.  685.) 

(C!oart  of  CiTil  Appeals  of  Texas.    Beaumont. 

May  18,  1921.    Rehearing  Denied 

June  1,  1921.) 

1.  Homestead  <8=3l22— Wife's  right  to  home- 
stead ceases  on  acquiring  a  new  one,  and  hus- 
band's deed  estops  him. 

A  husband,  acrting  in  good  faith,  may  select 
the  homestead  of  the  family,  and  when  he  has 
acquired  a  new  home,  and  his  wife  has  removed 
with  him  to  the  newly  acquired  homestead,  a 
prior  deed  made  by  him  without  her  concur-' 
rence  to  the  former  homestead  becomes  as  to 
the  husband  operatiTe  as  an  estoppel  against 
his  right  to  recover  the  property,  and  the  wife's 
right,  being  that  of  homestead  only,  ceases 
when  a  new  homestead  has  been  acquired  and 
she  removes  thereto. 

2.  Homestead  <S=3 1 23— Acceptance  of  money 
held  ratification  of  transaction  barring  action 
for  misrepresentations. 

Where  a  husband  and  wife  contracted  to  sell 
their  homestead  and  the  wife  subsequently  re- 
fused to  join,  notwithstanding  that  with  the 
proceeds  of  the  sale  they  bad  acquired  a  new 
homestead,  and  had  removed  thereto,  their  act 
in  accepting  the  purchase  money  for  the  land 
with  full  knowledge  of  the  material  facts  held 
a  ratification,  precluding  them  from  recovering 
for  false  representations  inducing  the  execu- 
tion of  the  earnest  money  receipt  by  the  wife. 

3.  Cancellation  of  Instnimeats  «=937(4)~ 
Pleadlns  readiness  to  repay,  If  required,  held 
not  a  tender. 

In  a  suit  to  cancel  a  deed  on  the  ground  that 
it  was  procured  through  misrepresentations,  a 
statement  in  plaintiffs'  petition  that,  if  they 
were  required  to  pay  money  received  as  a  con- 
dition precedent  to  recovery  they  were  ready  to 
do  so,  held  not  a  tender. 

Appeal  from  District  Oonrt,  Obambers 
County;   D.  F.  Singleton,  Judge. 

Action  by  E.  H.  Fisher  and  wife  against 
the  Gulf  Production  Company.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

E.  B.  Pickett,  Jr.,  and  O.  B.  Cain,  both  of 
Liberty,  for  appellants. 

J.  Llewellyn,  of  Liberty,  and  D.  Edw. 
Greer,  of  Houston,  for  appellee. 

O'QUINN,  J.  Appellants,  E.  H.  Fisher  and 
Martha  Fisher,  husband  and  wife,  brought 
this  suit  against!  appellee.  Gulf  Production 
Company,  to  set  aside  and  cancel  a  deed  of 
date  October  31,  1918,  to  a  tract  of  69.72 
acres  of  land,  on  the  grounds  of  fraud,  de- 
ception, and  misrepresentation  In  the  pro- 
curement of  the  deed. 

The  record  does  not  disclose  when  this  suit 
was  filed,  but  on  March  16,  1920,  appellants 
filed  their  amended  original  petition  herein, 
alleging  fraud,  deception,  and  misrepresenta- 


tion in  the  procurement  of  said  deed,  and  that 
same  was  made  to  and  operated  upon  Mrs. 
Martha  Fisher,  to  the  effect  that  she,  having 
signed  the  earnest  money  receipt  for  the  $50, 
was  bound  in  law  to  sign  the  deed,  and  that 
she  could  be  required  to  do  so,  and  that  she 
believed  and  relied  upon  said  misrepresenta- 
tions so  made  to  her,  and  unwillingly  signed 
said  deed,  and  further  alleging  fraud.  In  that 
the  deed  contained  a  recitation  that  It  con- 
veyed all  the  land  owned  by  appellants  In 
Chambers  county,  and  further  that  the  stip- 
ulation In  the  assignments  of  Keeble  to  Mrs. 
Martha  Fisher  of  his  interest  In  the  royalty 
In  the  oil  produced  on  said  land  recited  that 
It  was  not  to  become  operative  until  appel- 
lee had  received  the  sum  of  $35,000  In  roy- 
alty out  of  and  from  oil  produced  by  said 
land,  which  she  did  not  understand  waa  to 
have  been  In  said  assignment. 

Appellee  answered  by  general  and  special 
exceptions,  general  denial,  and  si)eclally  that, 
by  reason  of  the  uncertainty  in  the  descrip- 
tion and  lines  of  the  tract  of  land  conveyed, 
the  clause  in  said  deed  which  recited  all 
lands  owned  by  appellants  In  Chambers  coun- 
ty merely  intended  to  Include  the  one  tract 
bought,  and  no  more,  and  that  It  followed  the 
descriptive  clause  in  the  contract  of  sale 
given  In  the  earnest  money  rec^pt,  and  that 
the  acknowledgment  of  Martha  Fisher  was 
regular  on  its  face,  and,  believing  It  stated 
the  truth,  appellee  paid  appellants  the  full 
consideration  called  for  In  said  deed,  with- 
out notice  or  knowledge  of  any  vice  or  Irregu- 
larity in  either  the  execution  or  acknowledg- 
ment of  said  deed,  and  that  appellants,  with- 
out «ny  manner  of  protest  or  notice  to  ap- 
pellee, accepted  and  ever  since  have  retained 
the  full  sum  of  money  paid  by  appellee  as 
consideration  for  said  land,  and  had  pur- 
chased a  new  and  permanent  home  there- 
with, where  they  were  living  long  before  and 
at  the  time  of  the  trial,  and  that  by  the  ac- 
ceptance and  retention  of  said  money  and  the 
purchase  and  occupation  of  said  new  home 
appellants  had  fully  ratified  said  deed  and  Its 
acknowledgment,  and  were  estopped  to  re- 
scind said  deed  or  to  sue  for  said  land.  At 
the  conclusion  of  the  evidence,  the  court,  on 
motion  of  appellee,  instructed  the  Jury  to  re- 
turn a  verdict  In  Its  favor,  which  was  done, 
and  judgmmt  thereon  entered  for  appellee, 
from  which  appellants  have  appealed. 

Appellants  present  five  assignments  of  er- 
ror, all  leveled  at  the  action  of  the  court  in 
instructing  a  verdict  for  appellee,  contending 
the  same  was  error,  and  especially  by  reason 
that  the  evidence  raised  and  supported  (1) 
a  question  of  fact  as  to  whether  Mrs.  Martha 
Fisher's  execution  of  the  deed  conveying  her 
homestead  to  appellee  was  Induced  by  fraud 
and  misrepresentation;  and  (2)  also  as  to 
whether  certain  ccmditions  regarding  the 
i/i(3  royalty  assigned  to  Mrs.  Fisher  were 
secretly  and  fraudulently  Inserted  in  said  as- 
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signm^it.  As  we  view  tbe  record  and  con- 
strue the  law,  there  is  but  one  question  neces- 
sary to  be  discussed,  and  that  is  the  effect  of 
appellant's  having  acquired  and  removed  to 
another  home,  after  deeding  the  land  In  con- 
troversy to  appellee. 

The  undisputed  evidence  shows  that  the 
land  In  question  was  the  separate  property 
of  appellant  E.  H.  Fisher,  husband  of  appel- 
lant Mrs.  Martha  Fisher;  that  same  was  the 
homestead  of  appellants  on  October  26,  1918, 
and  had  been  for  many  years;  that  in  Au- 
gust, 1918,  a  well  which  was  being  drilled 
near  their  said  homestead  by  Walter  Keeble 
and  others  acting  with  him  was  brought  In, 
producing  a  considerable  quantity  of  oil,  and 
has  since  continued  to  produce  oil  in  paying 
quantities;  that  on  October  26,  1918,  appel- 
lants executed  and  delivered  to  said  Walter 
Keeble  an  earnest  money  receipt  for  $50,  In 
which  they  contracted  to  sell  and  to  convey 
to  said  Walter 'Keeble  the  land  In  question 
for  $31,860,  the  said  sale  and  conveyance  to 
be  concluded  within  15  days  from  the  date  of 
said  receipt,  the  said  receipt  reciting  that 
said  land  was  all  the  land  appellants  owned 
in  Chambers  county;  that  the  said  land  was 
at  the  time  under  lease  to  the  United  Petro- 
leum Company,  which  said  lease  provided  for 
the  payment  of  a  one-eighth  royalty  to»the 
owners  of  the  land;  that  Keeble  and  those 
with  whom  be  was  associated  had  agreed 
with  appellee  to  convey  the  land  to  appellee, 
or  to  have  same  conveyed  to  it,  subject  to  the 
lease  contract  with  the  United  Petroleum 
Company,  for  $35,000,  retaining  a  V»2  roj- 
alty;  that  on  October  31,  1918,  in  pursuance 
of  said  contract  with  Keeble,  appellants  ex- 
ecuted and  delivered  to  appellee,  who  was 
taking  the  same  from  Keeble,  a  general  war- 
ranty deed  in  usual  form,  with  joint  and 
privy  acknowledgments,  to  the  land  in  ques- 
tion, for  the  said  consideration  of  $31,860 
cash,  which  was  paid  to  appellants  by  appellee 
by  draft  on  the  South  Texas  Commercial  Na- 
tional Bank  of  Houston,  Tex.,  which  said 
draft  was  accepted  by  appellants,  duly  in- 
dorsed by  both,  and  cashed  the  next  day; 
that  shortly  thereafter  appellant  B.  H.  Fish- 
er purchased  some  700  acres  of  land  in  Har- 
ris county,  Tex.,  paying  for  same  out  of  the 
money  recelvedi  from  appellee  for  the  land 
in  question,  and  with  his  wife,  Martha  Fish- 
er, removed  to  said  land  in  Harris  county, 
and  have  since  that  time  occupied  same  as 
their  home;  that,  at  the  time  said  deed  to  ap- 
pellee was  executed,  appellant  Mrs.  Martha 
Fisher  stated  that  she  did  not  want  to  sign 
said  deed,  that  she  bad  backed  out  and  was 
not  going  to  sign  same,  and  that  they  (she 
and  her  husband)  were  not  getting  enough 
for  said  land;  that;  after  considerable  dis- 
cussion, she  contending  that  she  was  not  go- 
ing to  sign  tbe  deed,  and  Keeble  and  others 
urging  that,  having  signed  tbe  earnest  money 
receipt,  she  was  in  law  bound  to  sign  said 


deed,  she  finally  signed  same,  but  testified  on 
the  trial  that  she  did  not  willingly  do  so,  and 
that  she  did  not  state  to  tbe  ofRcer  taking  her 
acknowledgment  that  she  did  not  wish  to  re- 
tract It;  that  at  the  time  appellants  executed 
the  said  deed  Keeble  assigned  his  Interest  in 
the  V*2  royalty  agreed  to  be  paid  to  him  and 
his  associates  to  Mrs.  Martha  Fisher  as  an 
Inducement  for  her  to  sign  said  deed,  the 
same  amounting  to  Vi>2  royalty  interest  in 
the  oil  produced  from  said  land,  to  become 
operative  when  appellee  had  received  the 
sum  of  $35,000  as  a  royalty  from  said  land. 

The  gist  of  appellants'  propositions  under 
their  assignments  of  error  is  that  a  deed  to 
the  homestead,  which  has  been  procured  by 
fraud  and  deception  of  tbe  grantee  practiced 
upon  the  grantors,  and  particularly  upon  the 
wife,  is  not  a.  valid  conveyance,  the  rule,  both 
of  law  and  in  equity,  being  that  fraud  ren- 
ders, all  contracts  void  ab  Initio,  and  tbe  rule 
of  law  also  being  that  the  delivery  of  a  deed 
which  is  not  voluntary,  but  is  brought  about 
by  misrepresentations  of  fraudulent  decep- 
tion, does  not  pass  title,  and  especially  as- 
serting that  the  deed  which  Mrs.  Fisher 
made  to  her  homestead  was  void  as  to  her 
rights,  if  same  was  procured  by  fraud  of 
the  grantee,  or  if  her  acknowledgment  was 
not  taken  as  required  by  statute,  and  appel- 
lee (grantee)  had  notice  of  such  &llure  to 
comply  with  the  statute  in  the  taking  of  her 
acknowledgment,  and(  further  that,  if  said 
deed  was  procured  by  fraud,  an  estoppel 
could  not  be  invoked  agralnst  Mrs.  Fisher. 

To  this  contention  appellee  replies  that  a 
deed  to  the  homestead,  signed  by  the  hus- 
band, even  though  not  signed  by  the  wife,  be- 
comes operative  after  the  property  Is  aban- 
doned as  a  homestead,  and  tbe  property  could 
not  be  recovered  by  the  husband  because  he 
is  estopped  by  the  deed,  and  could  not  be  re- 
covered by  the  wife  because  her  homestead 
rights  ceased  when  her  husband  acquired, 
and  she  removed  with  him  to,  another  home- 
stead, and  that,  as  the  land  in  question  was 
the  separate  property  of  appellant  B.  H. 
Fisher,  and  he  having  legally  bound  himself 
to  convey  same  to  Keeble  or  his  heirs  or  as- 
signs by  the  contract  evidenced  by  tbe  earn- 
est money  receipt,  and  as  he  had  procured  a 
new  home,  and  with  his  wife  was  living  there- 
on, that  said  contract  to  convey  was  enforces 
able  at  the  time  of  the  filing  of  this  suit,  and 
the  trial  of  same,  had  it  not  already  been 
consummated,  for  the  reason  that  the  land 
involved  was  no  longer  the  homestead  of  ap- 
pellants. 

There  Is  no  evidence  to  show,  nor  do  ap- 
pellants contend,  that  any  fraud  was  perpe- 
trated or  attempted  as  to  appellant  E.  H. 
Fisher,  either  in  the  making  of  the  contract 
to  sell  or  in  the  execution  of  the  deed.  No 
fraud  is  charged  as  to  the  execution  by  Mrs. 
lusher  of  the  contract  of  sale,  but  said 
charges  of  fraud  are  confined  entirely  to  the 
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procurement  of  her  stgnatore  to  and  acknowl- 
edgment of  the  deed  in  question.  No  frand 
Is  charged  as  to  the  condnct  of  B.  H.  Fisher 
toward  his  wife,  Martha  Fisher,  relative  to 
the  execution  of  either  the  contract  to  sell 
or  the  deed  in  question.  There  is  no  intima- 
tion, either  in  the  pleadings  or  the  proof  that 
be  in  any  manner  attempted  any  fraud  npon 
her  rljrbts;  but,  to  the  contrary,  the  record 
shows  he  acted  perfectly  open,  frank,  and 
honorable  with  his  wife  throughout. 

[1]  We  believe  that  the  contention  of  blp- 
pellant  is  well  taken.  It  is  the  well-settled 
law  of  this  state  that  the  husband,  acting  in 
good  faith,  may  select  the  homestead  of  the 
family,  and  that  when  he  has  acquired  a 
new  home,  and  bis  wife  has  removed  with 
him  to  the  newly  acquired  homestead,  a  prior 
deed  made  by  him  without  her  concurrence,  to 
the  former  homestead,  becomes  operative  as 
to  the  husband  as  an  estoppel  against  bis 
right  to  recover  the  property,  and  the  wife's 
right,  being  that  of  homestead  only,  ceases 
when  a  new  homestead  has  been  acquired 
and  she  removes  thereto.  Marler  v.  Handy, 
88  Ter.  421,  31  S.  W.  636 ;  Slavln  v.  Wheeler, 
61  Tex.  654;  Parker  v.  Schrimsher,  172  S.  W. 
175;  Irion  v.  Mills,  41  Tex.  310;  Hudgins  v. 
Thompson,  211  S.  W.  586;  Smith  v.  Uzsell, 
66  Tex.  315;  Wynne  v.  Eudsvn,  66  Tex.  8,  17 
8.  W.  110;  Bandleman  t.  Gargllt,  163  S.  W. 
352. 

[2, 3]  Again,  apx>e]lants  having  accepted 
the  purchase  money  for  the  land  (their  home- 
stead) with  full  knowledge  of  all  the  material 
facts  concerning  thd  execution  of  the  con- 
tract of  sale  (earnest  money  receipt)  and  the 
final  deed  of  conveyance,  and  having  retained 
same  and  purchased  a  new  home  therewith,  to 
which  they  have  removed  and  on  which  they 
have  since  lived,  and  having  never  at  any 
time  made  any  actual  tender  of  said  money 
back  to  appellee,  or  to  any  one  (the  state- 
ment In  their  petition  that,  should  the  court 
hold  that  they  were  required  to  repay  said 
money  as  a  condition  precedent  to  recovering 
the  land,  then  they  are  ready  to  do  so,  is  not 
even  an  offer  to  do  equity  or  refund  the  mon- 
ey, but  only  a  statement  by  way  of  pleading, 
and  Is  not  a  toider),  is  in  our  opinion  a  ratifi- 
cation of  said  sale  and  deed,  and  precludes 
appellants  from  recovering  herein.  As  apro- 
pos to  this  case,  we  quote  Judge  Reese  In 
Burke-Mobray  v.  Ellis,  44  Tex.  Civ.  App.  24, 
97  S.  W.  322,  a  case  In  some  features  very 
similar  to  tbe  Instant  case.    He  says: 

"The  undisputed  evidence  shows  that  appel- 
lant accepted  the  purchase  price  of  the  land 
from  Roberts  with  full  knowledge  of  all  the 
material  facta  concerning  the  sale,  protesting 
only  that  she  had  rather  Roberts  had  not  sold 
the  land.  It  is  true  that  appellant  testified  that 
she  took  the  money  with  the  sole  intention  of 
paying  it  back  to  Ellis  if  he  would  take  it,  and 
that  she  at  once  put  it  In  the  bank;  but  she 
kept  it,  and  never  at  any  time  made  any  actual 
tender  of  it  to  Ellis.    It  remained  in  her  pos- 


session and  subject  at  all  timea  to  whatever  dis- 
position she  chose  to  make  of  it,  from  the 
time  it  was  paid  to  her  In  the  early  part  of  May, 
1901,  until  paid  into  the  registry  of  tbe  court 
on  April  27,  1906.  She  gave  no  notice  to  Ellis 
of  her  intention  for  nearly  a  month  after  receiv- 
ing the  money.  The  mere  offer  to  do  equity 
by  the  payment  of  money  to  Ellis  as  contained 
in  her  petition  was  not,  in  the  circumstances, 
sufficient.  If  the  bare  acceptance  of  the  money 
from  Roberts  did  not  constitute  such  a  rati- 
fication of  the  delivery  of  the  deed  as  to  bind 
appellant,  her  subsequent  conduct  with  regard 
to  it  woald  do  so.  If  it  be  true,  as  testilied  by 
her,  that  she  accepted  the  money  for  the  sole 
purpose  of  repaying  it  to  Ellis,  it  was  incum- 
bent upon  her  at  once  to  disavow  the  sale  to 
Ellis,  and  tender  back  tbe  money,  and  to  follow 
up  such  tender  by  depositing  the  money  in  the 
registry  of  the  court,  when  the  suit  was  filed. 
Slie  was  seeking  affirmative  relief  of  a  court 
of  equity  in  the  cancellation  of  the  deed,  and 
it  was  incumbent  upon  her  promptly  to  tender 
tbe  money  to  Ellis,  and  upon  his  refusal  to 
take  it  to  place  it  beyond  her  own  control,  and 
subject  to  tbe  control  of  the  court,  for  Ellis, 
upon  a  determination  of  the  suit  in  her  favor. 
Weaver  v.  Nugent,  72  Texas,  277,  10  B.  W. 
458,  13  Am.  St  Rep.  792;  Werner  v.  Tudi 
(N.  Y.)  27  N.  B.  845,  24  Am.  St.  Rep.  443. 
As  It  is,  appellant,  knowing  that  tbe  value  of 
her  land  was  wildly  fluctuating  on  account  of 
the  excitement  from  the  prospect  of  obtaining 
oil  it  Sour  Lake,  kept  herself  in  a  position, 
at  all  times,  from  the  receipt  of  the  money 
until  the  sctual  payment  into  the  registry  of 
the  court  four  years  afterwards,  either  to  press 
her  suit  for  the  land,  or  abandon  it  and  keep 
the  money.  If,  by  any  chance,  the  land  had  so 
depreciated  in  value  during  these  four  years  as 
that  it  would  have  made  it  to  her  advantage  to 
keep  the  money,  which  might  have  happened, 
appellant  could  have  abandoned  her  suit  and 
kept  the  money,  and  appellees  could  not  have 
helped  themselves.  She  kept  herself  in  a 
position  to  take  advantage  either  of  a  fall  In 
the  value  of  the  land  by  keeping  the  money  and 
abandoning  her  claim  to  the  land,  or  a  rise  in 
such  value  by  prosecuting  her  claim.  This 
was  entirely  inconsistent  with  wbst  was  re- 
quired of  her  to  entitle  her  to  relief  from  a 
court  of  equity  by  a  cancellation  of  tbe  deed 
and  a  recovery  of  the  land.  Under  the  undis- 
puted evidence  upon  this  point,  appellants  were 
not  entitled  to  recover,  and  the  court  did  not 
err  in  so  instructing  the  jury." 

Usually,  abandonment  and  estoppel  aro 
questions  of  fact  for  the  Jury  to  find,  and  the 
court  Is  not  authorized  to  take  same  from  the 
Jury  and  instruct  a  verdict;  but,  as  In  this 
case,  when  the  acquisition  of  the  new  home  Is 
not  disputed,  but  admitted,  and  where  the 
fact  of  retention  of  the  purchase  money  and 
acquisition  of  a  new  home  therewith  is  not 
questioned,  but  is  also  admitted,  then  the 
facts  are  found,  and  the  court  is  authorized 
to  apply  the  law  to  the  facts  and  direct  the 
verdict. 

This  case  does  not  come  within  the  rule 
where  the  husband  has  acted  in  fraud  of  the 
rights  of  tbe  wUe  with  regard  to  the  sale  of 
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tbe  bomestead.  nor  that  otber  mie  where 
mortgages  or  other  liens  have  been  attempted 
to  be  given  on  the  property  while  same  Is  ac- 
tually tbe  homestead. 

Finding  no  reversible  error  in  tbe  record, 
tbe  Judgment  is  affirmed. 


DALLAS  COUNTY  v.  BARR.    (No.  1793.) 

(Coort   of  Civil  Appeals  of  Texas.     Amarillo. 
April   27,  1921.     Behearlng  Denied 
June  1,  1921.) 

1.  Eminent  domain  ®=3280— Right  of  abutting 
owner  to  damages  from  elevatlag  highway 
not  atreoted  by  prior  deed  from  hit  grantor 
for  highway. 

Right  of  the  trrantee  of  land  aa  abutting 
«n  a  high\7ay  to  damages  thereto  from  the  tie- 
fating  of  the  roadway  is  not  affected  by  the 
fact  that  prior  to  bis  deed  tbe  land  for  tbe  high- 
way had  been  conveyed  in  fee  for  highway  pur- 
poses by  the  same  grantor. 

2.  Eminent  domain  «=3lOI  (I) —Damages  to 
abutting  property  from  elevating  highway  r»- 
ooverabla. 

Under  the  Constitntion  as  amended  in  1876 
(Const,  art  1,  {  17)  to  provide  that  a  person's 
property  shall  not  be  taken  or  "damaged"  for 
public  use  without  adequate  compensation,  un- 
less by  his  consent,  damages  to  the  land, abut- 
ting on  a  highway  from  elevation  of  the  .^ad- 
way  by  a  viaduct  and  approach  thereto  are  re- 
coverable. 

8.  Efflinant  domain  «=3285— County  llaUe  for 
damage  from  its  elevating  highway. 
A  county  is  liable  for  tbe  damage  to  prop- 
erty abutting  on  a  highway  from  ita  elevation 
of  tbe  roadway. 

4.  Eminent  domain  «=>t4l  (3)  —  Measure  of 
damages  difference  In  value  before  and  after 
Injury. 

The  measure  of  damages  to  abutting  prop- 
erty by  the  elevation  of  a  highway  is  the  differ- 
ence in  the  value  of  the  land  before  and  after 
the  change. 

5.  Eminent  domain  «=9300— Finding  of  damages 
held  supported  by  evidence. 

Kvidence  consisting  of  varying  opinions  as 
to  value  of  land  before  and  after  elevation  of 
highway  held  to  support  the  iury's  finding  as  to 
amount  of  damages  therefrom  to  abutting  prop- 
erty. 

6.  Eminent  domain  ^s»l4&--lnterest  from  In- 
Jury  allowable  a<  part  of  damages. 
Interest  from  time  of  injury  to  abutting 
property  from  elevation  of  highway  is  allowable 
as  part  of  the  damages,  though  at  time  of  ac- 
tion they  are  unliquidated. 

Appeal  from  District  Court,  Dallas  County; 
B.  B.  Mnse,  Judge. 


Action  by  J.  H.  Barr  against  Dallas  Coun- 
ty. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Muse  &  Muse,  of  Dallas,  for  appellant. 

Thompson,  Knight,  Baker  &  Harris,  Allen 
Obarltou,  and  Oeorge  Wright,  all  of  Dallas, 
for  appellee. 

HUFF,  C.  J.  The  appellee,  Barr,  sued 
Dallas  county  and  others  for  damages.  The 
other  defendants  were  dismissed  and  the 
cause  proceeded  to  Judgment  against  Dallas 
county  The  damages  alleged  were  to,  abut- 
ting property  to  a  roadway  by  erecting  a 
vladnct  therein  and  constructing  an  approach 
to  a  bridge  across  Trinity  river.  It  was  al- 
leged that  the  structure  erected  in  the  public 
road  extended  across  tbe  entire  front  of  ap- 
pellee's property,  261^  feet,  and  that  its 
elevation  ranged  from  12  feet  at  the  west 
comer  to  an  elevation  of  18  feet  at  the  east 
corner,  above  appellee's  property.  Tbe  stnuy 
ture  blocked  and  covered  the  entire  roadway 
and  prevented  traffic  In  front  of  appellee's 
property.  That  the  structure  was  comixMed 
of  concrete,  steel,  and  dirt,  and  Impairs,  in- 
jures, and  destroys  the  easement  of  ingress 
and  egress,  light,  view,  and  air,  belonging 
to  said  property,  by  reason  of  it  abutting  on 
the  said  road  and  by  reason  of  It  having 
enjoyed  the  same  for  over  30  years.  That 
tne  construction  of  tbe  viaduct  damaged  ap- 
pellee's property  in  the  sum  of  $20,000,  and 
that  the  structure  was  erected  for  pubUc 
purposes  without  consideration  and  without 
his  consent.  The  appellant  answered  that 
as  a  county  it  was  not  liable  for  such  damr 
ages;  that  it  was  the  owner  of  a  100-foot 
road-way  strip  of  land,  and  that  appellee  and 
Itself  each  deralgned  title  from  a  common 
source,  Mrs.  Sarab  H.  CockreU ;  that  in  1872 
she  conveyed  by  a  duly  recorded  deed  the 
100-foot  strip  of  land  to  a  toll  bridge  com- 
pany, for  tbe  purposes  recited  in  the  deed  for 
constructing  a  toll  bridge  over  the  Trinity 
river,  and  therefrom  a  causeway,  raised  road 
or  pike  on  said  100-foot  strip  of  land,  for 
public  travel  across  tbe  bottom  lands;  that 
the  county  bad  acquired  tbe  title  to  said 
bridge  and  strip  of  land  from  said  company 
and  for  more  than  30  years  had  been  in  pos- 
session thereof,  with  an  elevated  road  there- 
on, and  making  valuable  improvements  upon 
said  road;  that  the  appellee,  with  actual 
and  constructive  notice  of  the  foregoing,  ac- 
quired hia  land  in  1901 ;  that  be  holds  imder 
a  Junior  title  in  point  of  time  of  conveyance 
and  recordation  and  that  his  said  land  was 
burdened  with  the  servitude  imposed  by  the 
senior  conveyance  and  the  user  aforesaid  of 
the  public  highway.  The  facts  justify  the 
conclusion  that  the  title  to  tbe  100-foot  strip 
of  laud  upon  which  the  road  or  causeway 
was  erected  Is  in  Dallas  county  and  has 
been  used  as  a  highway  for  30  years  or  more 
and  before  the  appellee  purchased  bis  block 
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of  land.  Mrs.  Cockrell  executed  her  deed 
to  the  toll  company,  upon  the  condition  that 
it  would  locate  and  build  a  bridge  across  the 
river  and  a  causeway  over  the  strip  of  land 
which  was  completed  in  1872,  and  after  the 
bridge  was  completed  the  100-foot  strip  was 
used  by  the  public  as  a  highway.  After 
Dallas  county  took  over  the  bridge  in  1882, 
and  the  lughway  known  as  the  Dallas  and 
Vt.  Worth  Pike,  it  has  worked  the  road  or 
pike  and  improved  it  for  public  use  as  a 
highway.  The  tract  of  land  owne^  by  ap- 
pellee is  out  of  a  block  of  land  designated  in 
a  i)lit  made  and  entered  in  a  Judgment  in 
a  partition  suit  Ijetween  the  heirs  and  Mrs. 
Cockrell,  wlilch  is  designated  on  the  mnp  as 
block  4.  This  plat  nnd  the  field  notes  of 
his  deed  shows  that  the  land  of  appellee  omy 
goes  to  the  north  line  of  the  100-foot  strip 
upon  which  the  roadway  was  established 
Tltat  is,  the  evidence  shows  tliat  appellee  did 
not  own  the  fee  to  any  part  of  the  100-foot 
strip,  but  that  tlie  same  was  owned  by  the 
county,  but  controlled  by  it  for  road  purposes- 
The  facts  establish  that  if  the  title  was  not 
in  the  county  to  the  fee,  It  had  an  easement 
by  prescription  for  the  highway  for  the  use 
and  benefit  of  the  public,  and  that  appellee's 
land  abutted  thereon,  and  that  he  acquired 
his  right  to  his  land  and  went  into  possession 
long  after  the  county's  rights  attached  and 
bought  his  land  with  knowledge  of  the  high- 
way and  with  reference  thereto.  His  tract 
of  land  Is  about  three  acres,  and  he  had  filled 
it  up  so  as  to  make  it  3  or  4  feet  higher  than 
the  roadway  on  the  highway  some  time  in 
1908.  His  work  In  filling  had  been  gradual, 
but  he  had  raised  the  grade  of  his  lot  some- 
thing over  14  feet,  and  he  had  access  to  his 
land  and  egress  from  it  to  the  highway  and 
ingress  and  egress  to  and  from  the  highway 
to  his  land;  that  he  bad  two  or  three  places 
where  a  passageway  or  roadways  were  pre- 
pared to  enter  his  land  from  the  roadway. 
The  highway  owned  and  worked  by  the  coun- 
ty is  a  continuation  of  Conrmerce  street  in  the 
city  of  Dallas,  on  the  east  side  of  the  river. 
This  highway  crossed  the  bridge  and  connect- 
ed with  Commerce  street.  On  the  east  side 
of  the  river  there  were  a  number  of  rail- 
road tracks  over  which  trains  were  being 
operated.  Tlie  bridge  was  old  and  considered 
unsafe  and  Inadequate  for  the  growing  trafiic. 
It  would  seem  the  city,  county,  and  the  ter- 
minal road  companies  made  some  arrange- 
ment to  put  In  a,  new  bridge  high  enough 
to  be  above  high  water  and  of  sufiScieut 
height  to  place  a  viaduct  over  the  river  and 
railroads.  The  work  was  completed  some 
time  In  1916,  and  on  the  west  side  of  the 
river  and  in  front  of  Barr's  land  the  county 
elevated  the  road  and  erected  an  approach 
and  a  viaduct  therein  the  entire  length  of 
appellee's  proi>erty,  the  viaduct  being  226 
feet  In  front,  so  that  iti  rendered  his  land 
Inaccessible  from  that  part  on  which  the 
viaduct  Is  placed  and  the  remainder  of  his 


front,  135  feet,  the  roadway  was  raised 
about  4  or  5  feet  on  an  average  above  ap- 
pellee's land.  The  viaduct  is  something  near 
19  feet  above  the  laud  at  the  east  corner 
thereof;  that  is,  including  the  railing  on 
the  concrete  structure  of  226  feet,  and  an 
average  height  of  12^  feet,  above  his  land, 
and  an  average  of  4  or  6  feet  on  the  135  feet 
raised  by  dirt,  In  making  the  approach  to 
the  viaduct  and  bridge.  The  land  is  wholly 
inaccessible  trom  the  viaduct.  It  is  admitted 
that  the  work  was  done  by  the  county  and 
others,  without  the  consent  of  appellee,  and 
without  compensation  unless  bis  deed  from 
Mrs.  Cockrell  to  him  amounted  to  such  con- 
sent That  be  has  not  been  paid  for  any 
damages,  and  that  he  made  his  claim  for 
damages  to  the  county  In  proper  form,  which 
was  refused.  The  case  was  submitted  to  a 
jury  on  two  issues:  The  value  of  the  land 
before  the  erection  of  the  viaduct  and  its 
value  after  such  erection.  The  Jury  found 
its  value  before  was  $10,000,  and  after  the 
erecticm  $2,000,  and  the  Judgment  was  render- 
ed for  the  difference,  $8,000,  against  appel- 
lant county,  from  which  this  appeal  is  prose- 
cuted. 

[1, 2]  Appellant,  by  assignments,  asserts 
the  Judgment  is  erroneous  because  there  is 
no  cause  of  action  against  the  county  shown, 
setting  out  various  grounds  In  which  It  is 
asserted  the  facts  fail  to  show  a  cause  of 
action.  We  will  endeavor  to  consider  the 
grouids  relied  upon  for  reversal  without 
specifically  setting  out  the  assignments  them- 
selves or  discussing  them  as  made  by  the 
brief.  The  defense  of  appellant  and  all  his 
propositions  are  bottomed  upon  the  assump- 
tion that  the  appellee's  cause  of  action  is 
for  taking  his  land  without  his  consent  and 
without  compensation.  In  this  the  appellant 
places  Its  defense  upon  a  false  premise.  This 
suit  Is  for  damages  to  abutting  property. 
The  mere  tact  that  the  title  to  the  100-foot 
strip  of  land  was  in  the  county  for  highway 
purposes  does  not  Justify  the  county  so  to  use 
this  strip  for  public  use  as  to  damage  abut- 
ting property  within  the  meaning  of  the  Con- 
stitution. The  title  to  the  fee  in  the  100  feet 
is  not  a  material  fact  in  this  case,  as  we  con- 
ceive the  issues.  Under  the  old  Constitution, 
prior  to  the  amendment  in  1S76  (article  1,  i 
17),  as  we  understand  the  authorities,  an 
actual  invasion  of  another's  land  and  the 
taking  thereof  was  required  to  authorize  a 
recovery;  but  such  is  not  now  the  only 
ground  of  recovery.  Conceding  that  the  deed 
by  Mrs.  Cockrell  to  the  toil  company,  and  by 
that  company  to  the  county,  conveyed  the  100- 
foot  strip  for  highway  purposes,  and  that 
such  servitude  was  impressed  upon  this  strip 
of  land  when  appellee  bought  from  the  party 
to  whom  the  land  was  set  over  in  the  Judg- 
ment referred  to  in  the  statement  of  facts, 
the  plat  in  the  Judgment  shows  appellee's 
property  was  abutting  upon  the  highway. 
These  facts  at  least  tend  to  ahbw  that  ai^ 
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pellee  and  bis  vendors  bongbt  and  sold  this 
land  with  reference  to  this  plat.  In  sndi 
<»se,  the  appellee  acquired  as  appurtenant 
to  his  land  all  such  rights,  privileges,  ease- 
ments, and  servitude  as  were  represented 
by  the  map  to  belong  to  the  land  or  to  be  in 
the  owners  thereof,  and  the  sale  and  con- 
veyance of  the  land,  in  accordance  with  the 
map,  implies  a  grant  or  covenant  for  the 
owner  of  the  land  that  the  road  shall  never 
be  appropriated  by  the  owner  of  the  road, 
Inconsistent  with  tliat  represented  by  the 
deeds  to  appellee,  or  the  map,  especially  so 
where  the  change  would  tend  to  lessen  the 
value  of  the  land  sold.  Lamar  Ooonty  v. 
Clemeoits,  49  Tex.  347 ;  Oswald  v.  Grenet,  22 
Tex.  94.  We  do  not  think  the  effect  of  Mrs. 
Cocfcrell's  deed  placing  the  title  of  the  strip 
of  land  in  the  county  for  highway  purposes 
estops  appellee  from  asserting  damages  from 
the  use  of  that  land  so  as  to  injure  the  ap- 
pellee's abutting  property.  The  deed  con- 
cluded any  recovery  for  any  damages  to  the 
land  sustained  by  reason  of  the  location  of 
the  highway  which  had  occurred  prior  to 
the  time  appellee  purchased  it.  The  ques- 
tion really  presented,  as  we  understand  the 
question,  is  whether  in  clianging  the  grade 
or  elevating  the  roadway  above  the  appellee's 
land,  or  in  erecting  a  viaduct  in  front  of  the 
land,  he  can  recover  damages.  Under  our 
Constitution  no  person's  property  can  be 
damaged  for  public  use  without  his  consent 
and  without  adequate  compensation.  There 
was  no  compensation  paid  in  this  case,  and 
the  consent  of  appellee  was  not  secured  to 
effect  the  change.  Whatever  may  have  been 
the  role  under  the  former  Constitutions  of 
thla  state,  allowing  compensation  for  the  tak- 
ing of  land  and  in  changing  the  grade 
of  roads  or  streets,  we  believe  the  rule  now 
to  be,  under  our  present  Constitution,  that — 

"An  damages  resnltfng  to  abutting  property 
by  reason  of  lowering  or  raising  the  stiyet  in 
front  of  it  is  within  the  /sonstitutional  provi- 
gions  in  question  and  compensation  must  be 
made  therefor.  It  is  immaterial  whether  the 
whole  surface  of  the  street  in  front  of  it  is 
raised  or  lowered,  or  only  a  part  of  it,  as  where 
a  canseway  is  bnilt  in  the  middle  or  an  em- 
bankment on  one  side  or  a  sidewalk  is  only 
raised  or  lowered."  1  Lewis,  Bminent  Domain, 
i  348,  and  chapter  "2,  In  Constitution." 

In  this  case  the  testimony  shows  a  via- 
duct was  erected  In  the  road,  constructed  of 
concrete  and  steel  for  226  feet,  and  as  part 
of  the  approach  to  the  bridge  135  addlcional 
frontage  was  raised.  The  viaduct  was  18 
feet  above  at  one  point  and  more  than  12  at 
another.  This  would  come,  it  seems  to  us, 
under  the  general  recognized  right  of  recov- 
ery for  damages. 

"The  construction  of  viadncts,  bridges,  and 
tunnels  and  approaches  thereto,  for  tiie  pur- 
pose of  carrying  streets  over  or  nnder  railroad 
tracks,  streams  or  other  obstructions,  though 
often  a  great  public  utilify,  is  frequently  at- 


tended with  great  damage  to  property  abutting 
on  sneh  improvements.  AU  such  damages  are 
within  the  Constitution  and  may  be  recovered." 
Id.,  I  349. 

The  appellant  cites  the  cases  of  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  635,  25  U 
Ed.  336,  and  Smith  v.  Corporation  of  Wash- 
ington, 20  How.  135,  16  L.  Ed.  858,  and  many 
othtf  decisions  as  asserting  the  proposition: 

"That  persons  appointed  or  authorized  by  law 
to  make  or  improve  a  highway  are  not  answera- 
ble for  consequential  damages,  if  they  act  with- 
in their  jurisdiction  and  with  care  and  skill, 
is  a  doctrine  almost  universally  accepted  alike 
in  England  and  in  this  conntry." 

The  same  high  tribunal,  rendering  the  opin- 
ion in  the  two  cases  above,  later  held  that  the 
amendment  of  the  Constitution  of  Illinois, 
authorizing  a  recovery  for  damages  sustained 
for  public  use,  modified  the  former  rule.  The 
latter  case  arose  over  the  construction  of  a 
viaduct  near  the  complainant's  property,  for 
which  damages  were  claimed.  The  Supreme 
Court  distinguished  the  case  then  In  hand 
from  those  above  cited  and  approved  the 
rule  announced  by  the  Supreme  Court  of 
Illinois,  and  quoted  from  the  case  of  Bail- 
way  Company  v.  Ay  res,  100  111.  518: 

"Under  this  constitutional  provision  a  re- 
covery may  be  had  in  all  cases  where  private 
property  has  sustained  a  substantial  damage 
by  the  making  and  nsing  an  improvement  that 
is  public  in  its  character— that  it  does  not  re- 
quire that  the  damage  shall  be  caused  by  a 
trespass  or  an  actual  physical  invasion  of  the 
owner's  real  estate,  but  if  the  construction  and 
the  operation  of  the  railroad  or  other  improve- 
ments is  the  cause  of  the  damage,  though  con- 
sequential, the  party  damaged   may  recover." 

The  Supreme  Court  of  the  United  States 
said,  in  the  interpretation  of  the  later  Con- 
stitution of  Illinois,  that  they  concurred  In 
the  opinion  expressed  by  the  Supreme  Court 
of  that  state,  and  that  the  use  of  the  word 
"damaged"  was  not  meaningless  and  could 
have  been  used  with  no  other  intention  than 
that  given  by  the  state  court.  Chicago  v. 
Taylor,  125  U.  S.  161,  8  Sup,  Ct  820,  31  L.  Ed, 
638.  Our  own  state  Supreme  Court  has  fol- 
lowed the  Illinois  rule  in  the  interpretation 
of  our  Constitution,  In  a  stiit  for  damages  to 
private  property  occasioned  by  grading  and 
paving  Elm  and  Preston  streets  in  the  city 
of  Dallas,  and  'in  the  exercise  of  lawful  au- 
thority conferred  upon  the  city  by  its  charter. 
In  speaking  of  the  change  in  our  Constitu- 
tion, our  court  said: 

"In  other  states,  in  whose  laws  a  like  change 
has  been  made,  the  right  to  recover  damages 
where  there  has  been  no  direct  or  physical  in- 
vasion of  the  property  is  now  recognised.  Chi- 
cago V.  Taylor,  supra.  The  same  doctrine  was 
announced  by  this  court  in  the  case  of  Bailwoy 
Co.  V.  Hall,  78  Tex.  169,  14  S.  W.  259."  Coo- 
per V.  City  of  Dallas,  83  Tex.  239,  1&  0.  W. 
566,  29  Am.  St.  Rep.  646. 
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Tbe  Change  In  oar  Oonstitntlon  has  been 
recognized  by  our  Supreme  Court  and  by  our 
Courts  of  Civil  Appeals,  as  giving  a  caase  of 
action  to  owners  of  property  for  damages 
sustained  by  works  for  public  use,  in  a  num- 
ber of  cases,  some  of  which  are  tbe  follow- 
ing: Powell  V.  Railway  Co.,  104  Tex.  219, 
135  S.  W.  1153, 46  L.  R.  A.  (N.  S.)  615 ;  Lum- 
ber Co.  v.  Railway  Co.,  104  Tex.  8, 133  S.  W. 
247,  36  li.  R.  A.  (N.  S.)  662,  Ann.  Cas.  1913B, 
870;  South.westem  Tel.  &  TeL  Co.  v.  Smith- 
deal,  J04  Tex.  258,  136  8.  W.  1049;  Id,  103 
Tex.  128,  124  S.  W.  627;  Railway  Ca  v.  Ed- 
dins,  60  Tex.  656;  Railway  Co.  v.  Fuller,  63 
Tex.  467;  RaUway  Co.  v.  Bdrington,  100 
Tex.  496,  101  S.  W.  441,  9  L.  R.  A.  (N.  S.) 
988;  Railway  Co.  v.  Hardin,  168  S.  W.  1017; 
Texarkana  v.  Lawson,  168  S.  W.  867;  City 
of  Marshall  y.  AUen,  115  S.  W.  849;  Shows 
T.  City  of  Dallas,  172  S.  W.  1137;  Moore  ▼. 
City  of  Dallas,  200  S.  W.  870. 

[3]  It  is  insisted  by  appellant  that  the 
county  cannot  be  held  liable  for  damages 
where  it  is  performing  duties  pertaining  to 
public  roads  and  bridges  imposed  upon  it 
by  law.    It  appears,  in  some  portion  of  ap- 
pellant's brief  and  argument,  that  it  is  con- 
tended, and  it  would  have  us  infer,  that  the 
constitutional  provision  only-  applies  to  rail- 
way companies  and  others  engaged  in  public 
.work  or  service  for  the  use  of  the  public 
The  Constitution  itself  makes  no  such  dis- 
tinction as  to  who  are  liable  for  damages  to 
the  property  of  a  citizen  which  is  occasion- 
ed by  work  for  the  use  of  the  public.     It 
would  seem  the  purpose  of  the  safeguard  in 
■that  document  is  to  protect  the  individual 
against  Qie  sovereign  power  of  the  state, 
and  that  it  gives  him  compensation  where  the 
public  damages  his  property  for  its  use.   The 
majority  in  this  country  is  the  sovereign 
power,  but  the  Constitution  protects  the  mi- 
nority in  the  enjojTnent  of  their  property. 
The   individual   cannot   be   made   to   suffer 
alone  and  sacrifice  his  property 'to  the  pub- 
lic use,  but  those  for  whose  use  it  is  ap- 
propriated or  damaged  must  bear  the  burden. 
"Eminent  domain"   is  simply   the   right  or 
iwwer  of  a  sovereign  state  to  appropriate 
private  property  for  the  purpose  of  promot- 
ing the  general  welfare.    The  sovereign  pow- 
er is  in  the  state;  but,  for  road  and  bridge 
purposes,  it  has  delegated  that  iwwer  to  the 
counties  of  the  state,  who  may  sue  and  be 
sued.    So  it  may,  and  does,  grant  to  public 
service  corporations  the  right  of  eminent  do- 
main;   but  in  granting  such  powers  It  is 
coupled  with  the  declaration  that  counties 
or  corporations  shall  not  take,  damage,  or 
destroy  the  private  property  of  the  citizens 
In  order  to  accomplish  the  contemplated  pur- 
I)Ose.    The  state,  nor  any  of  its  agencies, 
In  promotlnK  the  general  welfare,  can  dam- 
age the  property  of  the  citizen  without  com- 


pensation, whether  it  be  throuig*  count 
railroad,  or  any  public  service  corpo 
Railway  Co.  v.  Fuller,  supra.  It  was  s 
times  held  under  the  old  Constltntlon 
state  that  counties  could  not  take  pr 
for  public  use  without  compensation. 
County  V.  Trogdon,  88  Tex.  302.  31  S,  1 
Bounds  V.  KIrven,  63  Tex.  1S9;  Norw 
Gonzales.  79  Tex.  218,  14  S.  W.  1057;  1 
ton  V.  Garrnett,  62  Tex.  602;  Watk 
Walker,  18  Tex.  592,  70  Am.  Dec  29 
also,  Heverbekken  v.  Hale,  109  Tex.  a 
113,  204  S.  W.  1162.  We  see  no  reasoi 
under  the  present  Constitntioii,  the  < 
may  damage  such  property  for  publ 
without  being  liable  therefor,  as  It  was 
before  for  the  taking. 

[4]  The  assignments  which  assert  er 
refusing  to  submit  the  cost  or  expei 
making  the  necessary  way  of  Ingrf 
egress  to  appellee's  land  fron*  tlie  p 
viaduct  or  causeway,  we  think,  present 
ror.  It  is  now  graierally  recognized  thi 
measure  of  damages  is  the  difference  I 
value  of  the  land  before  the  erection  < 
structure  and  after  Its  erection. 

[5,  8]  Appellant  also  urges  that  tli< 
dence  fails  to  establish  the  value  of  i 
lee's  land  before  the  structure  in  tbe 
and  after,  as  found  by  the  Jury.  There 
witness  who  gave  his  opinion  that  the 
was  as  fixed  by  the  Jury.  The  witness 
giving  their  opinion,  range  widely, 
fixed  it  at  a  value  of  $30,000  before:  sos 
fl50  per  front  foot;  some  at  $125  per 
foot,  before  the  erection,  and  that  afle 
erection  It  depredated  from  25  to  5C 
cent;  others  that  its  value  was  enhs 
by  the  structure  several  thousand  do 
It  seems  from  the  record  that  by  agree 
of  the  parties  to  this  suit  before  the 
court,  the  jurors  were  permitted  to  view 
premises  as  they  then  existed.  In  fixinj 
value  we  think  much  must  be  Irft  to 
Judgment  of  the  Jury  in  considering  the  < 
ion  of  the  witnesses  as  to  the  value  of  r 
erty.  The  evidence,  we  think,  .will  sup 
the  findings  of  the  Jury  in  this  case.  H 
ton  Belt,  etc.,  v.  Vogel,  179  S.  W.  268; 
chanan  v.  Bowles,  218  S.  W.  652,  and  ant 
Itles  there  cited.  Interest  may  be  alio 
as  damages.  It  is  proper,  we  think,  in 
case,  to  calculate  it  from  the  date  of 
injury,  and  not  from  the  date  of  the  jt 
ment.  The  fact  that  Jlie  amount  clalm«i 
the  time  of  filing  the  suit  was  unllquida 
does  not  affect  the  right  to  recover  totei 
as  part  of  the  damages  in  this  kind  of 
tlon.  Watkins  v.  Junker,  90  Tex.  68i 
S.  W.  11;  Railway  Co.  v.  Schofleld,  72  1 
496,  10  S.  W.  575. 

We  find  no  reversible  error  assigned,  i 
the  Judgment  of  the  trial  court  wiU  be 
firmed. 
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< Court  of  Civil  Appeals  of  Texas.    Aastiii. 
A.pril  27, 1921.    ReliearlDg  Denied 
Jose  1,  1021.) 

.  Mollis  «S9384'— SnsUlnlng  of  tn  exceptloi 
to  part  of  *MW«r  bold  barmless  If  error. 

In  a.  conteat  of  a  will,  anj  error  in  sustain- 
ns  an  exception  to  paragraph,  containing  aver- 
nents  that  property  was  valued  at  $20,000  and 
contestants  only  received  |5  each,  was  harmless, 
wbere  the  terms  of  a  will  were  undisputed  and 
the  valae  of  the  estate  was  proven  without 
controTeroy  in  the  amount  alleged. 

2.  AVills  «s>  1 53— Advice  given  by  third  party 
not  fraud  on  part  of  beneflolary. 

It  was  not  fraud  on  the  part  of  beneficiary 
tuider  a  will  that  a  third  person  gave  advice  to 
testator  without  any  inducement  or  solicitation 
on  tbe  part  of  the  beneficiary,  who  had  no  par- 
ticipation whatever  therein. 

3.  Pleading  «=98(I6)  —  Allegations  of  indue 
Influence  held  mere  conclusions. 

Averments  in  will  contest  that  execution 
vrna  procured  by  undue  infiuence  exerted  by  tes- 
tator's wife,  who  possessed  great  influence  over 
the  testator,  and  that  by  ber  insistence  and 
hy  her  pleading  she  procared  him  to  execute  the 
will  and  to  cut  off  eontestaute,  were  bat  eon- 
dusioos  of  the  pleaders  and  did  not  state  facts. 

4.  Wills  «s»IS5(3)  —  Not  undue  Influeneo  for 
wife  to  plead  with  testator. 

It  does  not  constitute  undue  influence  for 
a  wife  to  plead  with  her  husband  to  make  a  will 
in  a  certain  manner,  nor  even  to  insist  thereon, 
provided  her  solicitations  and  importunities  do 
not  overthrow  the  will  and  destroy  the  free 
agency  of. the  testator. 

5.  Wills  «s>277— Faoto  to  bo  pleaded  is  wUi 
contest 
Good  pleading  requires  that,  in  stating  the 
grounds  of  a  will  contest,  facts  shonld  be  aver- 
red and  not  conclusions,  and  when  grounds  of 
contest  embrace  fraud,  duress,  or  undue  influ- 
ence, a  subsequent  will,  revocation,  or  the  like, 
such  matters,  not  being  ultimate  facts  but  con- 
clusions of  law  to  be  drawn  from  facts,  must  be 
pleaded,  not  in  the  language  of  the  statute,  but 
the  facts  relied  on  must  be  stated. 

8.  Wills  ^=>  1 67— Not  revoked  by  mere  expres- 
sion of  desire  on  part  of  testator. 

Mere  expression  of  a  desire  by  testator  to 
change  his  will  cannot  have  the  effect  of  re- 
voking it  or  of  changing  any  of  its  provisions, 
in  view  of  Rev.  Civ.  St.  art.  7868,  providing 
manner  in  which  wills  may  be  revoked. 

7.  Wills  <s=3l77— Not  changed  by  expression  of 
desire  and  unintentional  deception. 
Where  testator  inherited  money  after  ex- 
ecntlng  his  will,  which  he  did  not  desire  to  have 
pass  by  tbe  will,  and  went  to  his  partner  for 
advice,  and  the  latter  unintentionally  deceived 
him  by  telling  him  that  sudi  property  would  not 
pass  under  the  will,  tbe  will  was  not  revoked  or 
changed  in  any  manner  and  should  be  probated 
u  written. 
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from    District    Ooort, 
County;  F.  M.  Spann,  Judge. 

Contest  of  will  of  A.  H.  Moore,  deceased, 
by  Mr.  Ouy  Ater  and  wife  against  Mrs.  Car- 
rie Moore.  From  an  adverse  Judgment,  con- 
testants appeaL     Afiirmed. 

W.  H.  Browning,  of  LamiMusaa,  and  Q.  T. 
Shires,  of  Waco,  for  appellants. 
W.  B.  Abney,  of  Lampasas,  for  app^ee. 

BRADT,  J.  nio  appeal  la  from  an  order 
probating  a  wIlL  The  questions  presented 
for  our  decision  relate  to  the  rulings  of  the 
trial  court  in  sustaining  exceptions  to  parta 
of  tbe  answer  of  the  contestants,  who  are  the 
appellants.  It  was  alleged  by  conteetanta 
that  by  the  terms  of  the  wUI  the  entire  estate 
of  the  deceased  was  given  to  Mrs.  Carrie 
Moore,  the  surviving  wife,  and  to  A.  H. 
Moore,  Jr.,  child  of  the  testator,  A.  H.  Moore, 
by  his  second  wife.  It  was  further  alleged 
that  the  property  was  of  tbe  value  of  $20,900, 
and  that  the  will  cut  off  the  contestants  with 
only  the  nominal  sum  of  $5  each ;  they  being 
children  of  A.  H.  Moore,  deceased,  by  a  former 
wife.  Ttxe  exception  to  the  paragraph  con- 
taining these  averments  was  to  the  effect  that 
they  were  wholly  insufficient  to  prevent  tbe 
probate  of  the  will,  because  tbe  testator  had 
the  legal  right  to  devise  his  estate  as  he  saw 
fit.  It  is  urged  by  appellants  that  it  was 
error  to  STistain  the  exception,  as  the  plea 
was  introductory  merely,  and  was  entitled  to 
be  considered  in  coimectlon  with  another  part 
of  tbe  answer  alleging  undue  influence. 

[1]  It  Is  perhaps  sufficient  answer  to  this 
contention  to  say  that  the  plea  of  undue  In- 
fluence was  itself  Inadequate  to  present  any 
issue.  It  may  be  added  that  the  error,  if  any 
there  was^  sustaining  this  exception,  was 
harmless  because  the  terms  of  the  will  were 
undisputed,  and  the  value  of  the  estate  was 
proven  without  controversy  In  the  amount 
alleged  by  appellants. 

The  next  question  to  be  considered  la  the 
sustaining  of  an  exception  to  the  fourth  par- 
agraph of  contestants'  plea  alleging  unduo 
Influence  by  tbe  wife  of  the  testator.  The 
ground  of  tbe  exception  was  that  no  facts 
were  set  fiortb  from  which  any  undue  inflit. 
ence  could  be  inferred.  It  is  claimed  for  ap- 
pellants that  this  part  of  tbe  answer  waa 
entitled  to  be  considered  in  connection  with 
tbe  previous  allegations,  and  also  with  a 
subsequent  part  in  which  the  issue  of  fraud 
was  sought  to  be  raised. 

[2]  An  examination  of  the  latter  part  of 
tbe  answer  discloses  that  the  alleged  fraud 
consisted  merely  in  advice  given  the  testa- 
tor by  a  third  party,  and  it  la  not  claimed 
that  this  was  through  any  inducement  or 
solicitation  of  the  wife,  nor  that  she  had  any 
participation  whatever  in  the  same.  There- 
fore  tbe  fourth  paragraph  had  no  bearing 
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npon  the  plea  of  fraud,  and  was  not  enti- 
tled to  be  considered  in  that  connection. 

[3,4]  As  to  the  sufficiency  of  the  plea  of 
undue  influence,  it  was  alleged  that  the  ex- 
ecution of  the  will  was  procured  by  undue 
Influence  exerted  hy  the  wife,  who  possessed 
great  Influence  over  the  testator,  and  that 
by  her  insistence  and  by  her  pleading  she 
procured  him  to  execute  such  will,  and  to 
cut  off  contestants  with  only  the  sum  of 
$5  each. 

As  we  understand  the  law,  these  aver- 
ments were  but  conclusions,  and  do  not  state 
facts.  It  does  not  constitute  undue  Influence 
for  a  wife  to  plead  with  her  husband  to  make 
a  will  in  a  certain  manner,  nor  even  to  In- 
sist thereon,  provided  her  solicitations  and 
Importunities  do  not  overthrow  the  will  and 
destroy  the  free  agency  of  the  testator.  No 
such  facts  6Lre  alleged,  and  we  think  the 
pleading  of  undue  influence  wholly  insuffi- 
cient. 

[6]  In  40  Cyc  1269,  it  is  said: 

"Good  pleading  requires  that  in  stating  the 
grounds  of  tbe  contest  facts  should  be  averred, 
and  not  conclusions.  »  •  •  When  the 
grounds  of  contest  embrace  fraud,  duress,  or 
undue  influence,  a  subsequent  wiU,  revocation, 
or  tbe  like,  such  matters,  not  being  ultimate 
facts  but  conclusions  af  law  to  be  drawn  from 
facts,  must  be  pleaded,  not  in  the  language  of 
the  statute,  but  the  facts  relied  on  must  be 
stated." 

This  Is  a  fair  statement  of  the  rule  obtain- 
ing In  this  Jurisdiction.  That  mere  pleading 
with  a  testator  and  insistence  that  he  make 
bis  will  In  a  particular  way  is  not  itself  suffi- 
cient to  invalidate  the  wUl,  and  does  not 
constitute  undue  Influence,  see  the  following 
authorities:  Berry  v.  Brown,  148  g.  W.  1117; 
Smith  V.  Smith,  153  S.  W.  918;  40  Oyc.  1144 
et  seq.,  c.  1,  3,  and  7. 

[8, 7]  The  remaining  question  to  be  de- 
cided is  whether  the  court  erred  In  sustain- 
ing an  exception  to  the  plea  of  contestants 
to  the  effect  that  a  short  time  before  his 
death  A.  H.  Moore  expressed  a  desire  to 
make  a  change  in  his  will,  because  he  had 
Inherited  certain  property  from  his  father 
and  mother,  alleged  to  be  of  the  value  of 
$5,000  or  more,  which  he  desired  should  not 
pass  by  the  will.  It  was  also  alleged  in  this 
connection  that  Mr.  D.  T.  Briggs,  partner  of 
testator,  who  had  written  and  prepared  the 
will,  and  in  whom  Mr.  Moore  had  unlimited 
confidence^  advised  Mr.  Moore,  in  response 
to  his  questions,  that  the  will  would  not  con- 
vey the  property  which  he  had  inherited 
from  his  father  and  mother  since  the  making 
of  the  will,' or  that  he  did  not  think  it  would. 
It  was  further  averred  that  if  the  testator 
had  been  correctly  advised  upon  the  legal 
effect  of  his  will  as  to  the  property  In  ques- 
tion; he  would  have  changed  his  will;  and 
that  he  was  deceived  and  misled  by  the  state- 
ment of  the  <q)inlon  given  him  by  Mr.  Briggs, 


although  it  was  not  charged  that  Briggs  In- 
tentionally deceived  the  testator.  By  reason 
of  these  facts.  It  was  averred  that,  however 
honest  the  advice  and  opinion  of  Mr.  Brigga 
might  have  been,  it  had  the  effect  of  unduly 
lufiuenclng  the  testator  and  of  preventing 
him  from  making  any  change  in  his  will, 
and  constituted  a  legal  fraud.  The  exception 
addressed  to  this  pleading  was  in  substance 
that  the  expression  of  the  desire  of  the  tes- 
tator to  change  his  will,  and  the  conversa- 
tions with  Mr.  Briggs,  all  occurred  long  sub- 
sequent to  the  execution  of  tbe  will,  and  were 
wholly  insufficient  to  revoke  the  will  in  any 
particular,  as  the  methods  of  revocation  of 
wills  are  provided  by  statute,  which  were  not 
alleged  to  have  been  done. 

We  have  carefully  considered  the  facts 
pleaded  upon  this  issue,  and  have  reached 
the  conclusion  that  the  trial  court  ruled  cor- 
rectly. Article  7859,  Revised  CivU  Statutes, 
provides,  in  effect,  that  no  revocation  of  any 
will,  nor  any  clause  thereof  nor  devise  there- 
in, can  be  made  except  by  a  subsequent  will, 
codicil,  or  declaration  in  writing,  executed 
by  the  testator ;  or  by  the  testator's  destroy- 
ing, canceling,  or  (^literatlug  the  will,  or 
causing  it  to  be  done  in  his  presence. 

In  Morgan  v.  Davenport,  60  Tex.  230,  our 
Supreme  Court  held  that  a  legal  revocation 
can  only  be  accomplished  by  one  or  more  of 
the  modes  prescribed  by  statute.  To  tbe 
same  effect,  also.  Is  Locust  v.  Handle,  46 
Tex.  Civ.  App.  544, 102  S.  W.  946.  Therefore 
we  are  of  the  opinion  that  the  mere  expres- 
sion of  a  desire  by  Mr.  Moore  to  change  his 
will  could  not  have  the  effect  of  revoking  It, 
or  of  changing  any  of  its  provlslona  Neither 
do  we  think  the  facts  alleged,  with  relation 
to  the  advice  given  by  Mr.  Briggs  could  have 
the  effect  of  revoking  the  will,  or  of  changing 
the  legal  effect  of  any  part  thereof.  In  so  far 
as  It  may  be  claimed  that  this  operated  as  a 
revocation  of  the  will. 

Independently  of  the  question  of  revoca- 
tion, we  are  also  of  the  opinion  that  the  facts 
were  insufficient  to  prevent  the  probate  of  the 
will,  which  the  record  shows  was  executed 
with  all  the  formalities  and  under  tbe  solem- 
nities required  by  law,  and  it  further  appear- 
ing that  it  had  never  been  revoked.  At  most, 
these  facts  show  a  mistake  on  the  part  of  the 
testator  as  to  the  legal  effect  of  his  will,  and 
this  under  the  advice  of  a  third  party,  who 
was  a  layman  and  whose  opinion  the  tes- 
tator had  sought.  It  Is  not  alleged  that  ei- 
ther of  the  beneficiaries  under  the  will  had 
brought  about  this  mistake,  or  bad  been  In 
any  wise  instrumental  in  so  doing ;  and  It 
is  not  even  alleged  that  the  advice  was  given 
by  his  partner  wrongfully,  or  with  any  In- 
tention to  deceive.  Furthermore,  tbe  aver- 
ments npon  this  point  do  not  si)eclfloally  ex- 
clude the  notion  that  Mr.  Moore  might  have 
sought  the  advice  of  his  partner  with  a  view 
of  changing  hla  will.  If  It  did  not  have  the 
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effect  of  conveying  the  property  be  bad  sub- 
sequentlj  Inherited,  so  as  to  insure  that  the 
original  devisees  would  receive  this  property 
also;  although  there  Is  a  general  allegation 
that  if  he  had  known  the  true  effect  of  his 
will  he  would  have  changed  It  Again,  ex- 
cept for  tbe  mere  general  statement  Just 
mentioned,  Mr.  Moore  might  have  received 
correct  advice  as  to  the  legal  effect  of  his 
wUl  from  some  other  source  after  having 
consulted  Mr.  Briggs,  or  he  may  have  decid- 
ed to  act  upon  his  own  Judgment  It  Is  true, 
as  we  have  stated,  that  this  pleading  itself 
contained  the  statement  that  the  testator  had 
Implicit  confidence  in  Mr.  Briggs,  and  relied 
Implicitly  upon  his  Judgment;  and  further 
that  the  testator  died  In  Ignorance  of  the 
fact  that  tbe  property  inherited  by  him  after 
the  execution  of  the  will  would  pass  by  the 
will,  but  believed  at  the  time  of  his  death  that 
at  least  a  part  of  such  property  would  go  to 
the  contestants.  However,  In  any  event,  we 
are  of  the  opinion  that  these  facts  do  not  con- 
stitute eitbor  undue  Influence  or  legal  fraud, 
nor  do  tbey  fall  within  any  recognized 
ground  of  invalidating  a  will,  and  are  whol- 
ly insufficient  to  deny  the  admission  of  the 
will  to  probate,  as  was  sought  to  be  done  by 
contestants. 

We  overrule  all  assignments,  and,  no  re- 
versible error  having  been  shown,  the  Judg- 
ment is  affirmed. 

Affirmed. 


FOLEY   BROS.   DRY  GOODS   CO.  V.   Mo- 
CLAIN  at  al.     (No.  677.) 

(Gonrt  of  Civil  Appeals  of  Texas.    Beaumont 

May  20,  1921.    Bebearing  Denied 

June  1,  1921.) 

1.  LIbol  aad  Slander  <8=>89(l)— Petltloa  bold 
to  state  cause  of  action,  though  not  alleging 
special  damages. 

Petition  of  store  employ^  against  the  com- 
pany operating  the  store  alleging  a  slander 
by  having  charged  her  with  theft  held  to  state 
a  cause  of  action,  the  ctteranee  or  statement 
complained  of  being  slander  per  se,  so  that 
the  petition  did  not  need  to  allege  special 
damages. 

2.  Libel  and  slander  «=»4I— No  recovery  In 
ease  of  qaalHIed  privilege  unless  malice  pres- 
ent 

There  can  be  no  recovery  for  a  slanderous 
utterance  made  onder  -circumstances  entitling 
it  to  a  qualified  privilege  nnleas  defendant's 
agent  in  making  the  statement,  was  actuated 
by  actual  or  express  malice,  or  other  evil 
motive. 

3.  Libel  and  slander  <9=>45  (2)— Statement  of 
•tore  manager  relative  to  tbeft  by  employ^ 
held  quallflsdiy  privileged. 

Utterance  or  statement  charging  female 
employs   of   large    store   with   thievery,   made 


by  the  store's  manager  in  his  office  in  the 
presence  of  other  executives  and  employes 
when  be  was  investigating  a  claim  of  theft 
held  gualifiedly  privileged  and  not  to  be  made 
a  basis  for  damages,  actual  or  exemplary,  un- 
less the  employe  charged  with  the  theft  could 
show  tbe  statement  was  actuated  by  actual  or 
express  malice  or  want  of  good  faith. 

4.  Libel  and  slander  «s>IOI(4)  —  PlalntlfT  has 
burden  In  case  of  quaJifled  privilege  to  show 
statement   was   actuated   hy   malice. 

Where  a  slanderous  utterance  is  shown  to 
have  been  conditionally  privileged,  plaintiff 
must  take  the  burden  of  showing  that  it  was 
actuated  by  actual  or  express  malice  or  want 
of  good  faith. 

5.  Lfbel  and  slander  <3=al  12(2)— Evidence  In- 
sulllcient  to  Justify  llndtag  of  malloe  In  mak- 
ing charge  of  theft 

In  an  action  by  a  female  store  employs 
against  the  company  for  slander  by  its  man- 
ager in  charging  ber  with  theft,  evidence  held 
insufficient  to  warrant  the  jury's  finding  that 
the  manager's  utterance,  made  under  condi- 
tions entitling  it  to  a  qualified  privilege,  was 
actuated  by  actual  or  express  malice. 

Appeal  from  District  C!ourt,  Harris  Coun- 
ty; W.  B.  Montelth,  Judge. 

Action  by  Hazel  McClaln  and  another 
against  the  Foley  Brothers  Dry  Goods  Com- 
pany. From  Judgment  for  plaintiffs,  defend- 
ant appeals.  Judgment  reversed,  and  cause 
remanded. 

Qarrison,  PoUard,  Morris  &  Berry,  and 
Maurice  Epstein,  all  of  Houston,  for  appel- 
lant 

Wm.  Masterson  and  Samuel  Schwartz,  both 
of  Houston,  for  appellees. 

HIGHTOWER,  O.  J.  This  was  an  actios 
for  slander  brought  by  the  appellee,  as  plain- 
tiff below,  against  the  defendant,  and  re- 
sulted in  a  verdict  and  Judgment  in  favor  of 
the  plaintiff  for  ^,000,  from  which  this  ap- 
peal was  prosecuted.  We  find  in  appellant's 
brief  what  seems  to  be  a  sufilciently  full  and 
clear  statement  of  the  nature  and  result  of 
the  suit,  and  which  Is  In  no  respect  questiou- 
ed  by  the  appellees,  and  the  same  is  adopted 
by  this  court  as  follows: 

"This  suit  was  instituted  by  Hazel  MeClain, 
a  minor,  through  her  father,  Thomas  McClain, 
as  next  friend,  to  recover  both  actual  and  ex- 
emplary damages  alleged  to  have  been  sustained 
by  her  by  reason  of  certain  alleged  slanderous 
statements  made  by  the  appellant.  She  alleged 
in  her  petition  substantially  as  follows: 

"That  on  or  about  the  14th  day  of  November, 
1918,  she  was  employed  by  the  defendant  (ap- 
pellant), Foley  Brothers  Dry  Goods  Company, 
as  a  wrapper  of  goods  and  merchandise  in  the 
neckwear  department,  on  tbe  first  floor  of  the 
store;  that  on  or  about  said  date,  and  while 
so  employed,  a  co-worker  of  the  plaintiff  on 
said  floor,  to  wit  a  saleslady  by  tlie  name  of 
Bessie  York,  brought  a  package  of  goods  to  the 
plaintiff  unwrapped,  with  the  request  that  tbe 
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plaintiff  wrap  the  same,  as  it  was  her  doty  to 
do;  that  Bessie  York  presented  therewitii  a 
duplicate  slip,  which  showed  the  value  of  the 
goods  to  be  $4.60,  stating  at  the  time  to  the 
plaintiff  that  same  had  been  paid  for  by  her, 
and  requested  of  plaintiff  that  no  charge  check 
be  entered  therefor;  that  she  believed  and  re- 
lied upon  the  statements  made  by  said  Bessie 
Tork,  and  acting  upon  the  truth  thereof,  hav- 
ing no  reason  to  doubt  the  same,  if,  in  fact, 
said  statements  were  false,  which  is  not  ad- 
mitted, but  expressly  denied,  and  so  believing, 
she  wrapped  the  said  package  of  goods  as  she 
was  requested  to  do,  attaching  thereto,  as  is 
customary  in  such  cases,  a  duplicate  slip,  de- 
livering the  same  to  the  cashboy  to  be  carried 
to  the  delivery  department;  that  shortly  there- 
after the  package  was  returned  to  her  un- 
wrapped, with  the  request  that  she  furnish 
doplicate  check;  that  she  advised  the  party 
so  requesting  that  the  duplicate  check  was  at- 
tached to  said  package  when  delivered  to  the 
cash  boy,  and  that  she  was  unable  to  attach 
said  duplicate  slip;  that  shortly  thereafter  she 
was  approached  by  one  Muenster,  an  employ^ 
of  the  defendant  as  floorwalker,  who  had  charge 
of  the  floor,  who  demanded  of  plaintiff  the 
duplicate  dieck  or  slip  for  said  goods,  and  that 
be  was  advised  by  the  plaintiff  that  the  same 
was  delivered  to  the  cash  boy;  that  notwith- 
standing her  statement  or  explanation,  she  was 
then  required  by  said  Muenster  to  go  with  him 
to  one  Fred  Kennedy,  who  was  the  superin- 
tendent of  defendant's  store,  and  who,  in  such 
capacity  as  superintendent,  had  authority  to 
hire  and  discharge  employes,  including  the 
plaintiff,  who  also  interrogated  the  plaintiff 
regarding  said  package,  and  the  duplicate  slip, 
and  who  was  Ukewise  advised  by  plaintiff  that 
same  had  been  wrapped,  and  said  slip  attached 
under  the  circumstances  as  heretofore  stated; 
that  thereupon  the  said  Kennedy  stated  to  the 
plaintiff  in  a  loud  voice,  and  in  the  presence  and 
hearing  of  various  other  parties,  that  the  goods 
had  been  stolen,  and  that  plaintiff  was  implicat- 
ed in  the  thievery,  or  as  much  to  blame  there- 
for as  the  said  Bessie  York,  meaning  and  in- 
tending to  say  thereby  that  both  the  plaintiff 
and  Bessie  York  were  guilty  of  the  theft  of  said 
goods. 

"The  plaintiff  further  averred  that  she  was 
then  required  by  said  Kennedy,  as  superintend- 
ent, to  go  to  one  George  Cohen,  who  was  the 
manager  of  said  defendant's  store,  and  who  has 
some  interest  therein,  as  a  member  thereof, 
who  likewise  interrogated  the  plaintiff  regard- 
ing the  wrapping  of  said  package  and  the  du- 
plicate slip  attached  thereto,  and  that  said 
Cohen  then  and  there  told  plaintiff  and  said 
to  her  in  a  loud  voice,  and  in  the  presence  and 
hearing  of  one  Muenster  and  Kennedy,  and 
various  other  persons  whose  names  are  to  the 
plaintiff  unknown,  that  she,  plaintiff,  was  as 
much  implicated  in  the  thievery  of  said  goods 
as  was  the  said  Bessie  York,  thereby  charging 
and  meaning  and  intending  to  charge  and  say 
that  both  the  plaintiff  and  the  said  Bessie  York 
were  guilty  of  theft  of  goods;  that  she  im- 
mediately thereafter  was  discharged. 

"Plaintiff  averred  that  she  had  nothing  what- 
ever to  do  with  said  articles  of  merchandise 
except  as  above  alleged,  and  after  having  made 
said  explanation,  the  said  agents,  servants,  and 
employes  of  the  defendant  company  falsely  in- 
tending to  injure  the   plaintiff,   and  to   bring 


her  Into  pnUlc  disgraes,  scandal,  shame,  and 
humiliation,  and  to  injure  her  in  her  good 
name,  fame,  credit,  and  reputation,  did  falsely, 
wickedly,  maliciously  speak  and  publish  said 
charges,  statements  and  accusations  to  and  of 
and  concerning  this  plaintiff,  to  her  great  dam- 
age, vis.,  110,000  actual  damages,  and  punitive 
damages  $6,000. 

"The  defendant  answered  by  general  and 
special  demurrers,  general  denial,  and  specially 
alleged  that,  if  said  statement  was  made,  the 
same  was  a  privileged  commonication,  and  was 
not  made  in  the  hearing  or  presence  of  any  one 
save  and  except  the  employes  of  the  defendant 
company  whose  duty  it  was  to  investigate  and 
truthfully  ascertain  the  true  facts  surrounding 
the  wrapping  of  said  package,  and  that  said 
statements,  if  made,  were  made  in  the  dis- 
charg«  of  their  duty  that  they  owed  to  the 
defendant  company,  its  officers  and  represeata- 
tives. 

"The  case  was  submitted  to  the  Jury  npon 
special  issues,  which  special  issues  and  the 
answers  thereto  are  as  follows: 

"  'Special  Issue  No.  I:  Did  or  did  not  par- 
ties other  than  Mr.  Oeorge  Cohen,  Mr.  Fred 
Ifuenster,  and  Mr.  John  Kennedy  hear  the 
statement  set  out  in  plaintiff's  petition  by  and 
between  them  and  Miss  Hasel  McClain  in  Mr. 
George  Cohen's  private  office?' 

"To   which  the  jury  answered:     They  did.' 

"  'Special  Issue  No.  II:  Give  the  name  or 
names  of  the  parties  who  overheard  the  state- 
ment set  out  in  plaintiff's  petition.' 

"To  which  the  jury  answered:  'Parties  un- 
known to  us.' 

"  'Special  Issue  No.  Ill:  Did  or  did  not  the 
parties  who  heard  said  statement  understand 
what  was  said  at  the  time  same  was  uttered?' 

"To  which  the  jury  answered:     "They  did.' 

"Special  Issue  No.  IV:  Did  or  did  not  the 
parties  who  heard  said  statement  understand 
to  whom  it  was  said  at  the  time  same  was 
uttered?' 

"To  which  the  jury  answered:     They  did.' 

"Special  Issue  No.  Y:  Was  or  was  not  such 
statement  actuated  by  malice  toward  the  said 
Hazel  McClain  as  the  term  "malice"  will  be 
hereinafter  defined?' 

'To  which  the  jury  answered;     'It  was.' 

"'Special  Issue  No.  VI:  What  amount  of 
actual  damages,  if  any,  do  you  find  the  plain- 
tiff, Hazel  McClain,  entitled  to  recover  herein 
by  reason  of  said  statement  so  made  to  her?' 

'To  which  the  jury  answered:     '$1,500.' 

"'Special  Issue  No.  VII:  What  amount  of 
exemplary  damages,  if  any,  do  yon  find  the 
plaintiff.  Hazel  McClain,  is  entitied  to  recover 
herein  by  reason  of  said  statement  so  made  to 
and  about  her?' 

'To  which  the  Jury  answered:    '$1,600.'  ** 

By  supplemental  petition  filed,  plaintiff 
joloed  issue  with  defendant  on  Its  plea  of 
privilege,  both  In  law  and  on  the  facts.  After 
the  verdict  of  the  Jury  had  been  returned, 
the  defendant  moved  to  set  the  same  aside, 
which  motion  was  overruled,  and  Judgment 
was  entered  upon  the  verdict  in  favor  of  the 
plaintiff  for  $1,500  actual  and  $1,500  ex- 
emplary damages.  Afterwards,  defendant 
filed  Its  motion  for  new  trial,  which  was  also 
overruled. 

By  the  flnt  assignment  of  error,  complaint 
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Is  made  that  the  trial  court  erred  In  over-  r  or  express  malice,  or  by  any  evil  motive,  and 
ruling  appellant's  general  demurrer.     It  Is   that  therefore  the  verdict  should  have  been 


contended  that  this  action  of  the  court  was 
error,  because  the  petition  did  not  state  a 
.  cause  of  action  against  appellant,  in  that  it 
failed  to  allege  any  slanderous  or  defamatory 
statement  concerning  plaintiff  involving  the 
commission  of  a  crime.  Also,  it  is  contended 
that  the  petition  failed  to  allege  In  haec  verba 
any  language  used  by  appellant  concerning 
the  plalntifl  that  .could  be  made  the  basis 
tor  Blander,  or  that,  imputed  to  plaintiff  the 
commission  of  any  crime,  or  which  charged 
plaintiff  with  an  offense  upon  which  an  ac- 
tion could  be  predicated.  Also,  it  is  contend- 
ed that  the  petition  failed  to  allege  special 
damages,  and  that,  since  the  language  at- 
tributable to  appellant,  the  use  of  which 
plaintiff  complained  of,  was  not  actionable 
per  se,  the  petition  showed  no  cause  of  ac- 
tion, in  the  absence  of  an  allegation  of  special 
damages. 

[1]  After  careful  consideration  of  this  as- 
■ignment,  we  have  reached  the  conclusion 
that  it  cannot  be  sustained.  The  natural  and 
reasonable  inference  or  conclusion  that  would 
be  drawn  by  the  ordinary  mind  from  the 
statement  and  language  alleged  to  have  been 
made  and  used  to  and  concerning  appellee  by 
defendant  would  be  that  appellee  was  im- 
Iflicated  criminally  in  the  theft  of  goods,  or, 
tat  other  words,  that  she  was  guilty  of  a  crim- 
inal offense.  Therefore  the  utterance  or 
statement  complained  of,  as  shown  in  the 
petlticm,  was  slanderous  per  se,  and,  this  be- 
ing so,  it  was  not  necessary,  in  order  to  show 
a  cause  of  action,  that  the  petition  should  al- 
lege special  damages.  Beio  v.  Fuller,  84  Tex. 
460,  19  S.  W.  616,  31  Am.  St  Rep.  76 ;  Pub- 
lisl;^  Co.  T.  Jones,  83  Tex.  302,  18  S.  W. 
652;  Baten  v.  Houston  OU  Co.,  217  S.  W. 
894.  In  the  last-mentioned  case,  tlie  author- 
ities are  fully  reviewed  by  Associate  Justice 
Walker,  who  wrote  the  opinion  in  the  case. 
The  first  assignment  wlU  be  overruled. 

By  the  second  and  third  assignments,  com- 
plaint is  made  of  the  action  of  the  trial  court 
in  overruling  certain  special  exceptions  in- 
terposed by  appellant  to  the  plaintiff's  peti- 
tion. We  have  given  them  consideration,  but 
think  they  are  untenable,  and,  without  fur- 
ther discussion,  overrule  them. 

The  fourth  and  fifth  assignments  com- 
plain of  the  refusal  of  the  trial  court  to 
peremptorily  instruct  a  verdict  In  favor  of 
appellant.  The  theory  of  appellant  upon 
which  the  peremptory  instruction  was  re- 
quested was,  and  the  contention  here  is, 
that  the  uncontradicted  evidence  in  the  case 
showed  conclusively,  that  the  statement  or 
utterance  or  charge  sought  to  be  made  the 
basis  of  this  suit  was,  in  contemplation  of 
law,  a  privileged  conununication;  and  fur- 
ther, that  there  was  no  evidence  whatever 
showing  or  tending  to  show  that  defendant's 
manager,  Cohen,  in  making  such  statement, 


instructed  in  favor  of  appellant. 

The  sixth  and  seventh  assignments,  in 
effect,  complain  ot  the  refusal  of  the  trial 
court  to  grant  appellant  a  new  trial,  on  the 
ground  that  the  communication,  utterance, 
or  charge  complained  of  was  shown  by  the 
undisputed  evidence  to  lie  privileged,  and 
that  the  evidence  was  insufficient  to  warrant 
the  finding  of  the  Jury  that  appellant  was 
actuated  by  actual  or  express  malice  in 
making  such  utterance,  statement,  or  charge 
to  and  concerning  the  appellee. 

It  is-  the  contention  of  counsel  for  appellee 
that  the  statement  or  charge  of  which  ap- 
pellee complains  was  not  privileged,  either 
absolutely  or  conditionally,  and  that,  since 
the  statement  or  utterance  complained  of 
was  slanderous  per  se,  it  was  not  necessary, 
in  order  to  a  recovery  by  her  of  actual  dam- 
ages, that  actual  or  ei^ress  malice  on  the 
part  of  appellant  be  shown.  Appellee  further 
contends  that  if  the  occasion  'on  which  the 
utterance  or  statement  complained  of  was  ' 
made  was  such  as  constituted  the  same  a 
conditionally  privileged  communication,  that 
then  it  was  Incumbent  upon  appellant  to  es- 
tablish its  specially  pleaded  defense  of  privl> 
lege,  by  proving  all  the  elements  which  go 
to  constitute  that  defense.  And  in  this  con- 
nection, it  is  contended  byj  counsel  for  ap- 
pellee that  the  burden  of  proof  was  upon 
appellant  to  show,  not  only  that  the  slander 
complained  of  was  uttered  in  the  presence 
and  hearing  of  persons  mutually  interested 
in  the  matter  under  Investigation,  and  con- 
cerning which  they  had  corresponding  duties, 
but  that  the  burden  was  upon  appellant  to 
also  prove  that  the  utterance  was  justified  by 
the  occasion;  and  also  that  the  burden  rested 
upon  appellant  to  prove  that  the  utterance 
was  made  in  good  faith,  and  in  the  honest 
belief  of  its  truth,  and  also  that  the  burden 
was  upon  appellant  to  prove  that  there  ex- 
isted Just  and  probable  grounds  for  enter- 
taining such  belief.  And  counsel  for  ap- 
pellees contend  that  this  burden  was  not  dis- 
charged by  appellant,  since  there  was  no 
proof  offered  by  It  to  show  that  the  state- 
mmt  or  utterance  to  appellee  by  its  manager, 
Cohen,  was  Justified  In  any  way,  and  since 
there  was  no  proof  by  appellant  that  the 
statement  or  utterance  to  appellee  was  made 
In  good  faith,  and  in  the  honest  belief  of  its 
truth,  and  since  it  was  not  proved  by  ap- 
pellant that  there  existed  any  Just  or  prob- 
able grounds  for  holding  such  belief,  if  it  was 
held,  the  defense  of  privileged  communication 
was  not  established. 

[2]  If  the  occasion  on  which  the  slanderous 
utterance  or  statement  complained  of  was 
made  to  appellee  was  such  as  to  clothe  the 
same  with  the  qualified  privilege  contended 
for  by  appellant  (it  Is  not  contended  here 
that  the  same   was  absolutely   privileged). 
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any  damages  because  thereof,  It  was  incum- 
bent upon  her  to  prove  that  appellant's  said 
manager,  CSoben,  In  making  such  statements 
or  utterance  to  appellee,  was  actuated  by 
actual  or  express  nfalice,  or  by  other  evil 
motive,  and,  If  there  was  an  absence  of  such 
proof,  she  was  not  entitled  to  recover  even 
actual  damages.  We  understand  it  to  be 
the  law  of  this  state  that,  where  the  slan- 
derous utterance  complained  of  is  shown  to 
be  conditionally  or  qualifledly  privileged,  the 
law  itself  raises  tne  presumption  of  good 
faith  and  want  of  malice.  It  follows,  there- 
fore, that  before  the  plaintiff,  in  a  suit  of 
this  character,  can  recover  either  actual  or 
exemplary  damages,  where  Ae  quallfledly 
privileged  character  of  the  utterance  has 
been  shown,  it  would  be  Incumbent  upon  the 
plainticr  to  meet  and  defeat  that  defense^ 
by  proving  by  facts  and  circumstances  rea- 
sonably sufficient  on  that  point  that  the  utter- 
ance was  actuated,  by  actual  or  express 
malice,  or  the  lack  of  good  faith.  Railway 
Oa  v.  Rlchmgnd,  73  Tex.  568.  U  S.  W.  555, 
.  4  L.  R.  A.  2S0,  15  Am.  St.  Rep.  794;  Cranflll 
V.  Hayden,  97  Tex.  544,  80  S.  W.  609 ;  Ware- 
bouse  Co.  V.  HolloWay,  34  C!oIo.  432,  83  Pac. 
131,  3  L.  R.  A.  (N.  S.)  696,  114  Am.  St  Rep. 
171,  7  Ann.  Cas.  840;  Simmons  v.  Dickson, 
110  Tex.  230,  213  S.  W.  612,  218  S.  W.  365; 
McOung  r.  Pulitzer  Publishing  Co.,  279  Mo. 
370,  214  S.  W.  193;  Odgers  on  Libel  and 
Slander  (5th  Ed.)  225. 

In  Warehouse  Co.  v.  Holloway,  supra,  we 
find  this  language  was  used  by  the  Supreme 
Court  of  Colorado: 

"It  seems  to  us  that,  when  the  case  is  shown 
to  have  been  privileged,  the  burden  of  showing 
that  the  defendant  has  lost  his  privilege  is  cast 
upon  the  plaintiff.  The  presumption  which 
attaches  to  a  writing,  written  on  a  privileged 
occasion  is  that  it  was  written  in  good  faith 
and  upon  probable  cause.  As  said  by  Justice 
O'Brien  in  Hemmens  v.  Nelson,  138  N.  Y. 
524  [20  L.  R.  A.  440,  84  N.  B.  842]:  The 
question  is  not  whether  the  charge  is  true  or 
false,  nor  whether  the  defendant  had  suffident 
cause  to  believe  that  the  plaintiff  sent  the  let- 
ter, or  acted  hastily,  or  in  a  mistake;  but  the 
question  is,  the  occasion  being  privileged, 
whether  there  is  evidence  for  the  jury  that  he 
knew  or  believed  it  to  be  false.  The  plaintiff 
[defendant]  may  have  arrived  at  conclusions 
without  sufficient  evidence,  but  the  privilege 
protects  him  from  liability  on  that  ground  un- 
til the  plaintiff  has  overcome  the  presumption 
of  good  faith  by  proof  of  a  malidons  purpose 
to  defame  her  character,  under  cover  of  the 
privilege.' 

"  "This  kind  of  malice.'  says  Justice  O'Brien 
in  the  case  cited,  Vhich  oveircomes  and  destroys 
the  privilege,  is,  of  course,  quite  distinct  from 
that  which  the  law,  in  the  first  instance,  im- 
putes with  respect  to  every  defamatory  charge, 
irrespective  of  motive.  It  has  been  defined  to 
be  an  "indirect  and  wicked  motive  which  in- 
duces the  defendant  to  defame  the  plaintiff." 
Odgers,  Libel  and  Slander,  267." " 

In  Railway  Co.  v.  Richmond,  supra,  it  was 
said  by  the  Supreme  Court  off  this  state: 


I  "We  understand  the  law  to  be  thst  a  com- 
munication made  in  good  faith  in  reference  to 
a  matter  in  which  the  person  communicating 
has  an  interest,  or  in  which  the  public  has  an 
interest,  is  privileged  if  made  to  another  for 
the  purpose  of  protecting  that  interest,  and 
that  a  communication  made  in  the  discharge  of 
a  duty  and  looking  to  the  prevention  of  wrong 
towards  another  or  the  public  is  so  privileged, 
when  made  in  good  faith.  In  such  cases,  sl- 
though  the  statements  made  may  have  t>een 
untrue,  malice  cannot  be  implied  from  the  fact 
of  publication,  and  to  suBtain  an  action  in 
which  the  existence  of  evil  motive  must  be 
proved." 

In  Cranflll  v.  Hayden,  snpra,  our  Supreme 
Court  used  this  language: 

"If  a  defamatory  publication  is  absolutely 
privileged,  the  occasion  justifies  the  language, 
and  no  action  arises.  If  the  defamatory  vords 
are  published  on  an  occasion  not  privileged,  and 
are  not  justified,  malice  is  implied,  for  the  rea- 
son that  every  act  intentionally  done  to  the 
damage  of  another,  without  legal  justification 
or  excuse,  is  in  the  eye  of  the  law  malidons. 
But  a  defamatory  publication  which  is  con- 
ditionally privileged  occupies  a  middle  ground; 
that  is  to  say,  the  publication  is  privileged  pro- 
vided it  was  actuated  by  a  sense  of  duty  grow- 
ing out  of  the  occasion,  and  provided  it  was 
not  malidous.  When  the  court  finds  that  th« 
publication  is  conditionally  privileged,  the  effect 
of  the  holding  is  to  cast  upon  the  plaintiff  the 
burden  of  proving  that  malice  prompted  the 
act — ^not  merely  malice  which  arises  by  im- 
plication of  law,  but  malice  in  fact,  otherwise 
denominated  actual  malice.  In  other  words,  if 
the  publication  be  conditionally  privileged,  mal- 
ice is  not  implied  from  the  mere  fact  of  the 
publication." 

In  Simmons  v.  Dickson,  supra,  in  an  opin- 
ion of  the  Commission  of  Appeals  of  this 
state.  Section  B,  approved  on  this  point  by 
the  Supreme  Court,  is  was  said: 

"It  is  conceded  that  the  publication  was  con- 
ditionally privileged,  and  that,  to  be  actionable, 
it  must  have  been  published  with  actual  or  ex- 
press malice;  the  burden  of  proof  being  east 
upon  the  plaintiff  to  establish  actusl  malice. 
Plaintiff  contends,  however,  and  the  Court  of 
Civil  Appeals  held  that  the  Jury  might  infer 
such  malice  from  the  vehemence  of  the  lan- 
guage used  and  the  disproportion  between  the 
epithets  applied  to  the  plaintiff  and  the  darges 
made  against  him.  We  are  unable  to  concur 
in  this  condusion.  It  is  but  the  assertion  in 
different  language  of  the  proposition  that  mal- 
ice can  be  inferred  or  presumed  from  the  fact 
of  publication.  When  a  publication  is  condi- 
tionally privileged,  the  law  raises  the  presump- 
tion of  good  faith  and  want  of  malice;  and  to 
hold,  in  such  case,  that  malice  may  be  inferred 
from  the  character  of  the  language  used  alone, 
would,  in  our  opinion,  destroy  the  force  of  the 
privilege.  This  view,  we  think,  is  in  accord 
with  the  great  weight  of  authority  in  this 
country,  and  with  previous  holdings  of  our 
Supreme  Court" 

As  sopporting  the  holding  of  the  court  in 
that  case.  Judge  McCIendon  dted  Warehouse 
Co.  V.  Holloway,  supra.  Railway  Co.  t.  Bldi- 
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mood,  Bupra,  and  Oranfill  v.  Hayden,  snpra. 
We  think  It  Is  clear,  from  the  authorities 
above  cited,  that  in  an  action  of  Blander,  if  It 
be  shown  that  the  slanderous  utterance  was 
conditionally  privileged,  then,  before  the 
plaintiff  would  be  entitled  to  recover,  proof 
must  be  reasonably  sufficient  to  show  that 
the  slanderous  utterance  was  actuated  by 
actual  or  express  maUce  towards  the  plain- 
tiff, or  by  some  other  evil  motive  or  bad  faith. 

The  next  question  that  follows  for  deter- 
mination In  this  case  is  whether  the  slander- 
ous utterance  complained  of  by  the  appellee 
on  the  part  of  api>eUant's  manager,  Cohen, 
was  conditionally  or  qualifiedly  privileged. 
The  undisputed  evidence  in  this  case,  as  re- 
flected by  the  record  before  us,  bearing  upon 
the  question  as  to  whether  the  occasion 
which  gave  rise  to  the  utterance  complained 
of  was  such  as  to  clothe  the  same  with  the 
privilege  claimed  for  it  by  appellant,  estab- 
lishes the  following  facts: 

The  appellee,  a  young  lady  about  16  years 
of  age,  was  employed  by  appellant  in  Its  dry 
goods  establishment  in  the  city  of  Houston. 
Her  duties  were  to  wrap  and  check  articles 
of  merchandise  sold  by  appellant  tn  its  estab- 
lishment, ^ther  to  general  customers  or  to 
employ^  themselves  In  the  establishment. 
There  were  many  employes  in  the  establish- 
ment, some  of  whom  waited  on  purchasers  of 
goods  and  made  sales  to  them,  and  others, 
like  the  appellee,  who  wrapped  up  and  check- 
ed the  articles  sold,  after  the  sale  had  been 
made.  Many  of  these  employes  were  young 
ladles  called  salesladies,  one  of  whom  was 
a  young  lady  named  Bessie  York.  Under  the 
rales  and  regulations  of  appellant's  establish- 
ment, which  were  promulgated  for  the  con- 
duct of  its  large  business  as  a  mercantile 
concern.  It  was  required  that,  when  one  of 
the  salesladies  had  made  a  sale  of  goods  to  a 
purchaser,  the  articles  sold  would  be  sent  or 
carried  by  the  saleslady  to  one  of  the  wrap- 
ping clerks,  like  the  appellee,  and  at  the 
same  time  the  saleslady  making  the  sale 
would  make  out  two  checks,  or  lists,  one 
called  the  original,  and  the  other  the  dupli- 
^te  check,  or  list,  each  check,  or  list,  show- 
ing the  ItHns  purchased,  and  also  the  price 
thereof,  and  this  would  be  so  whether  the 
articles  were  to  be  paid  for  In  cash  by  the 
purchaser,  or  whether  the  same  were  to  be 
charged  to  the  purdiaser  cm  the  books  of  ap- 
pellant. These  checks,  or  lists,  both  original 
and  duplicate,  would  be  delivered  to  the 
wrapping  clerk,  together  with  the  articles  of 
merchandise  sold,  and  it  was  the  dnty,  if 
the  purchase  was  made  by  a  stranger  to  the 
establishment,  or  rather  any  person  other 
than  an  employe,  to  Check  over  these  lists 
accompanying  tlte  articles  sold,  and  ascertain 
whether  the  articles  actually  delivered  to  the 
wrapping  derk  corresponded  with  the  arti- 
cles mentioned  In  the  Ust,  both  in  kind  and 
price,  and  also  it  was  the  duty  of  the  wrajH 


ping  clerk  to  ascertain  from  the  Ust  whether 
the  transaction  was  a  cash  transaction  or 
whether  the  purchase  was  to  be  charged. 
This  would  be  disclosed  by  notation  made  by 
the  saleslady  on  the  lists,  both  original  and 
duplicate.  If  it  was  a  cash  transaction,  cash 
would  be  paid  to  the  saleslady  by  the  pur- 
chaser, and  this  would  also  accompany  the 
articles  sent  to  the  wrapping  clerk,  and  it 
was  thai  her  dnty  to  wrap  up  the  articles 
sold  for  the  pnrdiaser,  and  to  wny>  within 
the  package  the  duplicate  list,  as  we  have 
described  it,  and  to  then  send  to  the  casiiier 
the  cash  paid  therefor,  accompanied  by  the 
original  list  or  check.  If  the  transaction 
was  not  a  cash  one,  that  is  to  say,  if  the  pur- 
chase was  a  credit  transaction,  both  lists,  as 
we  have  explained,  would  accompany  the  arti- 
cles purchased  to  the  wrapping  clerk,  and 
that  the  purchaser  was  to  be  charged  on 
appellant's  books  therefor,  and  the  duplicate 
would  be  wrapped  up  with  the  articles  pur- 
chased, and  the  package  handed  by  the  wrap- 
per to  the  purchaser,  bnt  the  original  slip, 
showing  the  transaction,  would  be  sent  by 
the  wrapping  clerk  to  the  cashier,  ]ust  the 
same  as  if  the  sale  had  been  made  for  cash. 
If  one  of  the  employes,  like  Miss  Bessie 
Tork,  should  desire  to  purchase  any  article 
of  merdiandlse  from  appellant,  the  same  pro- 
cedure would  be  followed  with  reference  to 
making  the  original  and  duplicate  lists  show- 
ing the  articles  purchased  and  the  price  to  be 
paid  therefor,  and  whether  the  same  was  paid 
for  In  cash  by  such  employe  or  was  to  be 
charged  on  appellant's  books,  and  the  dupli- 
cate check,  as  in  the  case  of  a  regular  pur- 
chaser, would  be  wrapped  up  with  the  arti- 
cles purchased,  and  the  package  would  be 
sent  to  a  department  In  appellant's  establish- 
ment known  as  the  delivery  department,  but 
could  not  be  delivered,  under  appellant's 
rules  and  regulations,  at  that  time  to  the  em- 
ploye making  the  purchase,  and  there  would 
be  a  rod  tag  on  such  package  sent  to  the  de- 
livery department;  but  the  wrapping  clerk 
handling  such  purchase  was  required,  under 
appellant's  rules  and  regulations,  to  send  the 
original  list  or  check  showing  such  articles 
and  the  price  thereof,  and  whether  it  was  a 
cash  transaction  or  charge  account,  to  ap- 
pellant's cashier.  These  rules  and  regula- 
tions were  clearly  understood  by  the  appellee. 
Shortly  bfore  noon  on  the  14tb  day  of 
November,  1918,  Miss  Bessie  York,  who,  as 
we  have  shown,  was  one  of  the  young  lady 
salesladies  in  appellant's  establishment,  car- 
ried several  articles  of  merchandise,  of  the 
aggregate  value  of  $4.50,  to  aiq;)ellee  to  be 
wrapped  up  for  her,  stating  to  appellee  that 
she  was  making  the  purchase  for  herself,  and 
that  it  was  a  cash  transaction,  and  that  she 
was  paying  the  cash  therefor.  Ai^iellee  took 
the  articles  and  wrapped  them  up,  and  she 
testified  that  these  articles  were  accompanied 
by  what  purported  to  be  a  duplicate  list 
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sbowtng  th»  Items  porcbased  and  Qie  price 
diarged  therefor,  and  that  she  inclosed  this 
duplicate  list,  along  with  the  articles  which 
she  wrapped  np  In  the  package,  and  sent  the 
same  by  one  of  the  little  cash  boys  in  the 
store  to  the  delivery  department,  which  pack- 
age, under  appellant's  mles,  would  have  been 
delivered  to  Bessie  Tork  that  evening  after 
the  store  had  closed,  or  that  evening  at  the 
closing  hour  for  business.  No  original  check 
or  list  was  turned  over  to  appellee  by  Bessie 
Tork  at  the  time  these  articles  were  brought 
to  her  by  Bessie  Tork,  and  she  saw  no  orig- 
inal Ust  or  check  that  had  been  made  by  Bes- 
sie Tork,  if  one  was  made.  Notwithstanding, 
however,  the  fact  that  no  original  list 
or  check  accompanied  this  purchase,  she 
wrapped  np  the  articles  and  sent  them  to  the 
delivery  department  without  having  the  orig- 
inal list  or  check  to  send  to  appellant's  cash- 
ier, as  appellant's  rules  required,  and  in  do- 
ing this,  appellee  violated  and  disobeyed  ap- 
pellant's rules,  and  was  aware  of  such  viola- 
tion and  disobedience  at  the  time  of  handling 
this  package  for  Bessie  Yfrk.  Appellee  testi- 
fied, however,  that  she  believed  what  Bessie 
York  had  stated  to  her  about  purchasing  the 
articles  for  herself,  and  believed  that  it  was 
a  cash  transactloD  by  Bessie  York,  and,  as 
claimed  by  her,  she  had  no  "room  or  reason" 
to  doubt  what  Bessie  York  stated  to  her. 
She  testified  that  if  Bessie  York  stole  these 
articles  of  merchandise,  or  Intended  to  steal 
them,  she  was  not  aware  of  such  intention, 
and  had  no  reason  to  believe  or  suspect  any 
bad  faith  or  wrong  purpose  on  the  part  of 
Bessie  York  at  the  time  she  bandied  the 
transaction  for  her.  Shortly  after  (the  time 
is  not  definitely  stated)  this  package  was 
sent  by  appellee  to  the  delivery  department, 
one  of  the  cash  boys  in  the  store  came  to  ap- 
I>ellee  with  the  package  opened,  holding  the 
same  In  his  hand,  and  inquired  of  appellee 
for  tbe  duplicate  list  that  was  supposed  to 
accompany  or  be  in  the  package  at  the  time 
it  was  sent  to  the  delivery  department  Ap- 
pellee replied  that  she  put  the  duplicate  Ust 
in  the  package  when  she  sent  it  to  the  deliv- 
ery department,  and  that  she  did  not  know 
what  had  become  of  such  list  Shortly  after 
that,  on  the  same  evening,  a  Mr.  Mnenster. 
who  occupied  the  position  of  floorwalker  in 
appellant's  store  on  the  same  floor  where  ap- 
pellee worked,  came  to  appellee  and  inquired 
of  her  about  tbe  duplicate  list  that  was 
supposed  to  accompany  this  package,  and 
appellee  explained  to  him,  as  she  did  to  tbe 
cash  boy,  that  she  had  put  the  list  in  the 
package,  and  that  she  knew  nothing  more 
alKmt  It.  Mr.  Mnenster  went  away,  but 
shortly  returned  to  appellee,  and  told  her  that 
Mr.  Cohen,  appellant's  president  and  general 
manager,  wanted  to  see  her  in  his  private 
office,  and  thereupon  appellee  started,  in  com- 
pany with  Mr.  Mnenster,  to  Mr.  Cohen's 
private  office,  whldi  was  situated  on  the  mez- 
zanine floor  above^  and  when  she  reached 


that  office,  tbe  Bessie  Tork  package  was  Ijrlns 
on  Mr.  Cohen's  office  desk,  and  in  the  pres- 
ence of  Mr.  Muenster  and  Mr.  Kennedy,  who 
was  appellant's  general  superintendent,  Mr. 
Cohen  asked  appellee,  substantially,  what  she 
knew  about  the  package,  and  why  the  same 
did  not  contain  the  duplicate  list  that  should 
have  been  in  the  package  at  the  time  it  was 
sent  by  her  to  the  delivery  department.  Appel- 
lee stated  to  Mr.  Cohen,  then  and  there 
that  Bessie  York  had  brought  the  articles  of 
merchandise  to  her  to  be  wrai^ped  up^  and 
stated  to  her  that  she  was  purchasing  them 
for  herself,  and  that  she  was  paying  cash  for 
tUein,  and  that  Bessie  York  gave  her  a  dupli- 
cate list  of  the  articles  showing  the  items  and 
price,  etc,  and  that  she  placed  the  duplicate 
list  in  tbe  package  when  she  sent  it  to  the  de- 
livery department,  and  that  she  did  not  know 
what  had  become  of  the  duplicate  list,  and 
did  not  know  what  Miss  York's  purpose  was 
In  handling  tbe  transaction  as  she  did,  and 
that  she  did  not  suspect  that  Bessie  York 
Intended  to  steal  the  articles  or  that  she  had 
any  criminal  intention  with  reference  to 
them.  She  stated  that  she  had  wrapped  the 
package  for  Bessie  York,  and  sent  it  to  the 
delivery  departmeut,  because  Bessie  York 
had  asked  her  to  do  so,  ,and  admitted  that 
she  knew  that  the  ori^al  list  or  check 
should  have  accompanied  the  articles  when 
brought  to  her  for  wrapping,  under  the  rules 
and  regulations  of  appellant's  establishment, 
which  list  would  have  been  sent  to  the  cash- 
ier. Whereupon,  In  the  presence  of  appel- 
lant's superintendent,  Kennedy,  and  Mr. 
Muenster,  the  floorwalker,  Mr.  Cohoi,  appel- 
lant's president  and  general  manager,  said 
and  stated  to  appellee:  "Well,  It  behooves  yea 
to  tell  us  what  yon  know  about  tills  package, 
because  it  doesn't  look  straigbt,"  and  appel- 
lee replied:  "Mr.  Cohen,  I  told  you  all  I  know 
about  the  package."  Thereupon  Mr.  Cohen 
said  to  appellee,  "Well,  it  looks  like  to  me  that 
you  are  as  much  implicated  in  this  thievery 
as  Bessie  York  is."  Tbereup<m  Mr.  Kennedy, 
superintendent,  stated,  "Yes,  George,  I  quite 
agree  with  you  in  the  fact  that  she  is  as 
much  Implicated  in  it  as  Bessie  York."  Ap- 
pellee testified  that  both  Mr.  Cohen  and  Mr. 
Kennedy  spoke  in  a  loud  tone  of  voice  in  us- 
ing the  language  to  her  just  quoted,  and  that 
Mr.  Cohen  seemed  to  be  angry.  Mr.  Cohen 
then  told  appellee  to  return  to  her  station 
on  the  first  floor  and  to  not  say  anything 
to  any  one  about  what  had  occurred,  and 
thereupon  appellee  went  back  to  her  station 
and  resumed  her  duties  on  the  first  fioor. 

On  the  following  morning,  appellee  re- 
turned to  appellant's  store  at  the  osiial 
hour,  and  appellant's  superintendent,  Ken- 
nedy, told  her  that  she  was  discharged  from 
further  employment  by  appellant,  and  she 
was  paid  what  was  then  due  her,  and  her 
connection  with  appellant's  establishment 
ceased.    At  tbe  time  she  was  lo&riaed  by 
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the  anperintendraat  of  taer  discharge,  she  had 
gone  up  as  was  usual  on  the  second  floor 
where  the  young  salesladies  put  away  their 
coats,  etc.,  on  coming  to  work,  and  after  she 
was  Informed  that  she  was  discharged,  she 
went  back  down  on  the  first  floor,  and  had 
there  stopped  and  was  talking  to  one  of  the 
young  salesladies  on  that  floor,  and  bad 
been  there  about  10  minutes,  so  she  testified, 
when  appellant's  floorwalker,  Muenster,  ap- 
proached her,  and  stated  to  her,  substantial- 
ly. In  the  presence  of  the  young  lady  to 
whom  she  was  talking,  and  others,  that  she 
was  no  longer  an  employe  In  appellant's 
store,  and  requested  her  to  leave  the  store, 
and,  upon  her  failing  to  do  so,  promptly, 
Muenster  took  her  by  the  aim,  as  she  says, 
for  the  purpose  of  ejecting  her  from  the 
store,  and  that  she  was  compelled  to  strike 
him  in  order  to  extricate  herself,  after  wfaldt 
appellee  left  appellant's  establishment 

[31  It  was  shown  by  the  evidence  of  ap- 
pellee herself,  as  well  as  others,  that  app^- 
lant's  floorwalker,  Muenster,  was  authorized, 
and  that  it  was  his  duty,  under  his  employ- 
ment with  appellant,  to  see  that  customers 
were  properly  waited  on  in  appellant's  store, 
end  to  see  that  all  employes  on  the  floor  dis- 
charged their  duties  and  Observed  and  obeyed 
the  rules  and  regulations  of  appellant  in  the 
conduct  of  its  business,  and  further,  that  it 
was  his  duty  to  investigate  and  correct  any 
breach  or  vlolatlcm  of  such  rules  and  regula- 
tions by  the  employte  on  that  floor.  It  was 
also  shown,  without  dispute,  that  appellant's 
superintendent,  Kennedy,  was  authorized, 
and  that  it  was  his  duty,  to  employ  and  dis- 
charge the  employte  In  appellant's  establish- 
ment, indudiag  the  appellee,  and  to  general- 
ly superintend  the  business  of  the  store.  It 
was  .also  shown  without  dispute  that  Oeorge 
Cohen  was  the  president  and  general  manager 
of  the  Foley  Brothers  Dry  Goods  Company, 
and  had  supreme  direction  and  control  of  all 
other  employfa  In  appellant's  establishment 
In  abort.  It  wa>  ahown  by  the  undisputed 
testimony  ttiat  appdlanfs  floorwalker, 
Muenster,  Its  superintendent,  Kennedy,  and 
its  president  and  general  manager,  Oohen, 
ware  all  authorized,  and  it  was  their  duty, 
to  enforce  the  rules  and  regulations  of  ap- 
pellant governing  the  conduct  of  its  mercao- 
tUe  business,  and  to  investigate  aiJy  Irregu- 
larities by  employes  under  than,  and  to  pre- 
vent any  and  all  disobedience  and  violations 
of- such  rules  and  regulations  by  such  em- 
ployes. This  duty  eadi  of  these  men  owed 
to- the  Foley  Brothers  Dry  Goods  Company, 
and  the  proof  shows,  without  dispute,  we 
think,  that  each  of  these  men  was  in  the  dls- 
diarge  of  his  duty  at  the  time  the  slanderous 
utterance  or  statement  complained  of  by  ap- 
pdlee  was  made.  The  proof  shows,  with- 
out dispute^  that  there  were  many  employes 
ia  appdlanf  ■  establishment,  some  of  the  tes- 
tfanony  indicating  that  the  aggregate  number 
2S1  S.W.— 30 


of  employes  would  exceed,  perhaps,  260.  It 
is  manifest  that  It  was  necessary  for  the 
conduct  of  such  a  large  establishment  that 
rules  and  regulations  should  be  promulgated 
and  enforced ; .  and  we  hold,  as  a  matter  of 
law,  upon  the  facts  of  this  record,  that  ap- 
pellants manager,  Cohen,  in  making  the  ut- 
terance or  statement  complained  of,  and 
sought  to  be  made  the  basis  of  this  suit,  did 
so  in  the  discharge  of  his  duty  to  appellant, 
and  tiiat,  therefore,  sudb  utterance  to  appel- 
lee was  qualifledly  privileged,  and  the  trial 
court  should  have  so  held  as  a  matter  of 
law.  It  was  dearly  announced  in  the  case 
of  Railway  Ca  r.  Richmond,  supra,  and  also 
In  Cranflll  v.  Hayden,  supra,  that  any  ut- 
terance or  communication  made  by  one  to 
another  in  the  discharge  of  a  duty  owed  by 
the  one  making  the  utterance  Is  qualifledly 
privileged,  and  cannot  be  made  the  basis  of 
an  actlcm  for  damages,  dther  actual  or  ex- 
jBmplary,  unless  it  be  tiiown  by  the  par^ 
complaining  of  the  utterance  or  communica- 
tion that  the  same  was  actuated  by  actual 
or  express  malice  or  want  of  good  faith. 
The  holding  in  those  cases  was  expressly  ap- 
proved and  adhered  to  In  Simmons  v.  Dick- 
son, 110  Tex.  230,  213  S.  W.  612,  218  S.  W. 
365.  See,  also.  Railway  Co.  v.  Floore,  42  S. 
W.  607,  in  which  writ  of  error  was  denied 
by  the  Supreme  Court  of  this  state.  In  that 
ease  the  court  used  this  language: 

All  such  matters  commonly  "charged  to  be 
Ubelons,  clearly  showiag  that  it  was  a  business 
matter  in  which  the  railway  company  was  in- 
terested, and  such  communication  appearing  to 
have  been  sent  only  to  persons  concerned  in 
the  matter,  the  court  should  have  charged  the 
jury  that  the  communication  was  privileged, 
and  that  a  recovery  could  not  be  had  without 
proof  that  the  pri^ege  was  exercised  is  mal- 
ice.   •    •    •" 

And  In  the  BichnAmd  Case,  supra,  it  was 
said  by  our  Supreme  Court: 

"We  understand  the  law  to  be  that  a  oom- 
munication  made  in  good  faith  in  reference  to 
a  matter  in  wbidi  the  person  communicating 
has  an  interest,  or  in  which  the  public  has  an 
interest,  Is  privileged  If  made  to  another  for 
the  purpose  of  protecting  that  interest  and 
that  a  communication  made  in  the  discharge  of 
a  duty  and  looking  to  the  prevention  of  wrong 
towards  another  or  the  piri>Uc  is  so  privileged 
when  made  in  good  faith.  In  such  cases,  al- 
though, the  statements  made  may  have  been 
untrue,  malice  cannot  be  implied  from  the  fact 
of  publication,  and  to  sustain  an  action  in 
which  the  existence  of  evil  motiTe  must  be 
proved." 

As  sustaining  its  Tlew  <m  the  point,  the 
court  quoted  from  Harrison  v.  Bnrk,  6  EL  & 
BL  848,  as  follows: 

"A  communication  made  bona  fide  upon  any 
subject-matter  in  which  the  party  communicat- 
ing has  an  interest  or  in  reference  to  which 
be  has  a  duty,  is  privileged  if  msde  to  a  per- 
son having  a  corresponding  interest  or  duty. 
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althoagh  it  contained  criminatory  matter  which 
without  this  privilege,  woald  be  slanderous  and 
actionable.  •  •  •  'Duty,'  in  the  preferred 
canon,  cannot  b«  confined  to  legal  duties  which 
may  be  enforced  by  indictment,  action,  or  man- 
damns,  but  must  include  moral  and  social  du- 
ties  of   imperfect   obligation." 

"When  words  imputing  misconduct  to  an- 
other are  spoken  by  one  having  a  duty  to  per- 
form, and  the  words  are  spoken  in  good  faith 
and  In  the  belief  that  it  cornea  within  the  dis- 
cbarge of  that  duty,  or  where  they  are  spoken 
in  good  faith  to  those  who  have  an  interest  in 
the  communication  and  a  right  to  know  and 
act  upon  the  facts  stated,  no  presumption  of 
malice  arises  from  the  speaking  of  the  words, 
and  therefore  no  action  can  be  maintained  in 
such  cases  without  proof  of  express  malice. 
If  the  occasion  is  used  merely  as  a  means  of 
enabling  the  party  to  utter  the  slander  to  in- 
dulge his  malice,  and  not  in  good  faith  to  per- 
form a  duty  or  make  a  communication  useful 
and  beneficial  to  others,  the  occasion  will  fur- 
nish no  excuse." 

We  repeat  that  the  occasion  on  whidi  the 
utterance  complained  of  by  appellee  was 
made  to  ber  was,  upon  the  undisputed  facts 
of  this  case,  such  as  to  give  the  utterance  a 
qoalifledly  privileged  character,  because  the 
utterance  complaliied  of  was  by  one  who  bad 
a  duty  to  perform  to  another,  and  therefore, 
under  tbe  authorities,  the  utterance  was 
quallfledly  privileged. 

[4]  But  the  able  counsel  for  appellee  In  this 
case  contend  that,  if  this  court  should  con- 
clude that  the  utterance  complained  of  was 
quallfledly  privileged,  nevertheless,  such  utter- 
ance being  slanderous  per  se,  the  burden  of 
proof  rested  upon  appellant  to  show  want  of 
malice,  and  that  the  utterance  was  made  in 
good  faith,  and  In  the  belief  of  its  truth.  We 
have  already  shown,  by  the  authorities  above 
dted,  that  this  contention  cannot  be  sustained, 
but,  oa  the  contrary,  such  authorities  clearly 
hold  that,  where  the  utterance  is  shown  to 
have  been  conditionally  privileged,  the  plain- 
tiff must  then  take  the  burden  of  showing 
that  the  same  was  actuated  by  actual  or  ex- 
press malice  or  want  of  good  faith. 

[5]  This  brings  us  to  the  question  as  to 
whether  there  was  sufficient  evidence  in  this 
case  to  warrant  the  Jury's  flndlng  that  the 
utterance  complained  of  was  actuated  by 
actual  or  express  malice,  or  want  of  good 
faith.  Appellee  contends  that  the  evidence 
was  suflScient  to  warrant  such  finding  by  the 
Jury.  We  cannot,  without  making  this  opin- 
ion too  long,  go  into  the  evidence  in  detail, 
but  we  shall  state,  substantially,  all,  facts 
and  circumstances  which  we  think  could  rea- 
sonably have  any  bearing  upon  the  point 
The  evidence  Is  undisputed  that  this  young 
lady,  the  appellee,  at  the  time  of  the  oc- 
currence complained  of,  had  been  In  appel- 
lant's employ  about  a  month,  la  the  dis- 
charge of  the  same  duties  as  she  was  per- 
forming at  the  time  ot  the  occurrence.    She 


testified  that  she  knew  appellant's  floor- 
walker, Muenster,  and  the  superintendent, 
Kennedy,  and  Its  president  and  tnanager, 
George  Cohen,  and  that  she  saw  these  gentle- 
men on  an  average  of  once  or  twice  a  day 
during  her  employment;  that  up  to  the  time 
of  the  occurrence  complained  of  she  bad 
never  observed  anything  in  the  conduct  of 
either  of  these  gentlemen  towards  ber  to  In- 
dicate any  unkind  or  disrespectful  feeling 
for  her;  that  up  to  the  time  of  the  occur- 
rence, no  disobedience  or  Irregularity  on  her 
part  had  been  called  to  her  attention  or  com- 
plained of  by  either  of  the  gentlemen  men- 
tioned, and  the  substance  of  her  testimony, 
in  short,  is  that  she  knew  of  no  reason  why 
either  of  these  gentlemen  should  entertain 
any  unkind  or  unfriendly  feeling  for  her. 
She  further  testified  that  Miss  Bessie  Tork, 
cm  the  very  evening  that  the  conduct  whlcb 
appellant  was  investigating  occurred,  was 
discharged,  and  that  such  dhscharge  was  be- 
cause appellant's  manager  believed  that  Bes- 
sie York  was  guilty  of  the  theft  of  the  arti- 
cles of  merchandise  concerning  which  the  In- 
vestigation was  instituted,  or  that  she  intend- 
ed to  steal  the  same,  and  there  was  not  a 
fact  or  circumstance,  as  we  view  this  record, 
offered  by  the  appellee  showing  or  tending 
to  show  that  appellant  or  any  of  its  employes 
in  authority  entertained  any  unkind  feeling 
for  Bessie  York,  or  that  her  dlacharge  was  be- 
cause of  anything  other  than  the  belief  on  the 
part  of  appellant's  manager  of  her  guilt  rela- 
tive to  the  said  articles  of  merchandise.  It  is 
true  that  appellee  testified  that  the  words 
uttered  and  spoken  to  her  by  appellant's  man- 
a-ger,  Cohen,  and  of  which  she  complains, 
were  uttered  In  a  loud  and  angry  tone,  and. 
If  this  be  true,  it  is  also  true,  perhaps,  that 
It  was  not  absolutely  necessary  that  the  ut- 
terance should  have  been  made  in  such  tone, 
nor  that  the  language  used  should  have  been 
so  strong.  It  was  clearly  held,  however,  ia 
Simmons  v.  Dickson,  supra,  substantially, 
that,  when  the  utterance  complained  of  ia 
conditionally  privileged,  the  law  raises  the 
presumption  of  good  faith  and  want  of  mal- 
ice, and  that  it  cannot  be  held  in;  such  a  case 
that  malice  may  be  inferred  from  the  char- 
acter of  the  language  used  alone,  because 
such  an  inference  would  have  the  effect  to  de- 
stroy the  defense  of  privilege.  The  court 
used  this  language: 

"Plaintiff  contends,  however,  and  the  Court 
of  Civil  Appeals  held,  that  the  jury  might  infer 
such  malice  from  the  vehemence  of  the  lan- 
guage used  and  the  disproportion  between  the 
epithets  applied  to  plaintiff  and  the  charges 
made  against  him.  We  are  unable  to  concur 
in  this  conclusion.  It  is  but  the  assertion,  in 
different  language,  of  the  proposition  tfaat  mal- 
ice can  be  inferred  or  presumed  from  the  fact 
of  publication.  When  a  publication  is  condi- 
tionally privileged,  the  law  raises  the  presump- 
tion of  good  faith  and  want  of  malice;    and 
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to  hold,  in  meh  a  case,  that  malice  can  b«  in- 
ferred from  the  character  of  the  language  used 
alone,  would,  in  our  opinion,  deatroy  the  force 
of  the  privilege." 

So  it  la  contended  here  by  counsel  for  ap- 
pellee, among  other  things,  that  tbe  mere 
disobedience  of  rules  by  the  appellee,  or  tbe 
irregularity  of  whlcb  she  was  guilty  in  han- 
dling the  package  of  articles  delivered  to  her 
by  Bessie  York,  would  not  require  such 
strong  laugnage  or  epithet  as  was  applied  to 
her  by  appellant's  manager  for  such  disobe- 
dience, and  that  therefore  that  fact  may  be 
considered  by  a  Jury  as  strongly  indicating 
actual  malic^  and  want  of  good  faith  on  the 
part  of  appellant's  manager.  If  we  concede 
tbe  contention,  we  would,  In  effect,  hold  con- 
trary to  the  law  as  just  quoted.  It  is  fur- 
ther contended  by  counsel  for  aK>ellee,  in 
effect,  that  the  Jury  might  have  reasonaUy 
inferred  malice  on  the  part  of  appellant's 
manager  and  those  engaged  with  him  in  the 
investigation,  because,  at  the  time  of  the 
utterance  complained  of,  appellee  had  ex- 
plained and  declared  to  all  three  of  the  gen- 
tlemen engaged  In  the  investigation  that  she 
knew  nothing  about  the  motive  that  prompted 
Bessie  Tork  in  bringing  the  articles  to  her  as 
she  did,  and  that  she  had  no  "room  or  rea- 
son" to  suspect  Bessie  York  of  any  wrong 
intention,  and  that,  since  there  was  no  evl- 
doice  that  appellant  made  any  further  in- 
vestigation to  see  what  actuated  Bessie  York 
in  thus  Iiandllng  the  articles,  the  jury  was 
authorized  to  Infer  malice  or  bad  faith;  but 
in  this  connection  we  repeat  that  appellee 
herself  expressly  testified  that  Bessie  York 
was  discharged  by  appellant  because  its  man- 
ager believed  that  she  was  guUty  of  the 
theft  of  the  articles,  or  that  she  intended  to 
steal  them.  Appellee  also  contends  that  the 
action  of  appellant's  floorwalker,  Mnenster, 
on  the  next  morning,  when  appellee  was  dis- 
tdiarged,  in  speaking  to  her  as  he  did,  and 
attMnptlng  to  ronove  her  from  tbe  store,  was 
a  cogent  fact  and  circumstance  showing  mal- 
ice and  bad  faith  on  the  part  of  appellant 
towards  her,  but  it  must  be  remembered  that, 
at  the  time  of  this  conduct  on  the  part  of 
Muenster,  the  utterance  complained  of  had 
already  occurred,  and  we  feel  sure  that  we 
would  not  be  Justified  in  concluding  that  the 
conduct  of  Muenster  in  this  regard  should  be 
construed  as  proof  of  actual  malice  attribu- 
table to  appellant  in  making  the  utterance 
complained  of  by  Its  manager,  Cohen. 

It  is  true,  aa  contended  by  counsel  for  ap- 
pelle,  that  the  record,  as  made  by  appellee's 
testimony,  shows  withont  contradiction  by 
any  witness  that  she  was  not  guilty  of  any 
criminal  Intention  or  purpose  In  handling 
the  Bessie  York  package  as  she  did,  and  that 
therefore  the  charge  that  she  was  guilty  of 
theft  of  the  package,  or  as  much  so  as  Bessie 
York,  was  false,  bat  it  has  been  too  often 


held  by  the  appellate  courts  of  this  state  that, 
where  a  finding  of  actual  malice  is  necessary 
to  sustain  a  recovery  for  a  slanderous  utter- 
ance which  is  conditionally  privileged,  mal- 
ice cannot  be  found  from  the  falsity  of  such 
statement  alone.  Laughlin  v.  Sclmitzer,  106 
S.  W.  908,  and  authoriUea  there  dted.  In 
the  case  dted  it  was  said: 

"It  was  necessary  in  order  for  plaintiff  to 
recover,  that  the  Jury  should  find  that  the 
words  were  spoken  with  some  degree  of  ex- 
press malice,  but  this  faot  they  could  not  find 
from  their  falsity  alone.  Bradstreet  v.  Gill, 
72  Texas,  121,  9  S.  W.  758,  2  L.  E.  A.  405,  13 
Am.  St.  Rep.  768." 

Taking  the  record  before  us  in  its  entirety, 
we  hare  readied  the  conclusion,  giving  con- 
sideration to  every  fact  and  drcumstance 
that  could  reasonably  be  said  to  show  malice 
or  lack  of  good  faith  on  the  part  of  appel- 
lant's employ^  whose  conduct  Is  complained 
of  by  appellee,  that  such  evidence  as  a  whole 
was  insuffldent  to  warrant  the  finding  of  the 
Jury  tliat  appellant  was  actuated  by  actual 
malice  in  making  the  utterance  to  appellee  of 
whldi  she  complains,  and  we  are  therefore' 
constrained  to  hold  that  the  finding  of  the 
Jury  that  there  was  such  actual  malice  has 
no  reasonable  support  in  the  evidence,  and 
that  the  sixth  and  seventh  assignments, 
which,  in  effect,  make  complaint  of  that  find- 
ing, must  be  sustained. 

We  will  not  say,  however,  that,  upon  the 
record  as  a  whole,  there  is  no  fact  or  cir- 
cumstance that  might  have  a  tendency  to 
prove  malice,  but  only  hold  that  the  evidence, 
as  developed  and  shown  by  the  present  rec- 
ord, was  not  suffldent  to  warrant  a  finding 
by  the  Jury  that  there  was  such  actual  mal- 
ice. It  may  be  that  we  would  be  Justified  in 
holding  that  the  evidence  on  that  point  Is  so 
weak  as  to  require  the  Judgment  to  be  re- 
versed and  rendered.  But  it  appears  to  us 
that  the  case  was  tried  for  appellee  upon  the 
theory  that  the  burden  was  upon  appellant  to 
disprove  malice  on  its  part,  and  it  may  be 
that  other  evidence  can  be  produced  by  the 
appellee  upon  another  trial  suffldent  to  show 
that  the  slanderous  utterance  made  the  basis 
of  this  action  was  actuated  by  malice,  and, 
if  so,  appellee  would  be  entitled  to  recover  io 
some  amount.  We  therefore  overrule  the 
fourth  and  fifth  assignments,  which  com- 
plain, in  effect,  of  the  refusal  of  the  trial 
court  to  peremptorily  instruct  a  verdict  iO' 
appellant's  favor. 

What  we  have  said  above,  in  effect,  dis- 
poses of  all  other  assignments  in  appellant's 
brief,  and  it  is  unnecessary  to  notice  them 
further. 

Being  of  the  opinion  that  the  slanderous 
matter  complained  of  was  qualifledly  privi- 
leged, and  that  thwefore  the  burden  of  proof 
was  upon  appellee  on  tbe  issue  of  malice  and 
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want  of  good  faith,  and  that  the  finding  of 
the  Jury  that  there  was  actual  malice  is  not 
reasonably  supported  by  the  evidence  in  the 
record  before  us,  It  follows  that  the  Judgrment 
should  be  reversed,  and  the  cause  remanded, 
and  It  will  be  ao  ordered. 


TECUMSEH  OIL  &  COTTON  CO.  v.  ORES- 
HAM.    (No.    1811.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

May  4,   1921.    Rehearing   Denied 

June  1,  1921.) 

t.  NovatloB  9=37— Seller  ooold  not  substitute 
other  party  In  Its  place. 

A  company  which  contracted  to  deliver  cot- 
tonseed oil  could  not  substitute  some  other 
party  in  its  place  and  require  the  buyer  to 
deal  direct  with  such  ,  party  in  receipt  of  in- 
structions for  the  delivery  of  the  oil  or  settle- 
ment therefor. 

2.  Customs  and  usages  9=>I9(3)— Evldeno*  in- 
sufllclent  to  show  oustom  that  seller  might 
require  buyer  to  deal  with  other  party  direst. 

Evidence  keI4  insufficient  to  show  that  un- 
der the  usages  and  customs  of  the  trade  de- 
fendant seller  of  oil  had  the  right  to  satisfy 
its  contract  by  requiring  the  buyer  to  deal  di- 
rect with  another  party  for  the  oil. 

3.  Sales  9=s>  173  — Receiver  of  buyer  ooapaay 
bold  to  have  furnished  oars  for  shipment, 
tbough  oars  belonged  to  otbor. 

Receiver  of  a  company,  the  buyer  of  cot- 
tonseed oil,  had  authority  to  use  for  the  ac- 
ceptance of  the  oil  from  the  seller  company  cer- 
tain cars  belonging  to  another  company,  so, 
though  he  offered  no  other  cars,  he  did  not  fail 
to  furnish  cars  for  the  shipment. 

4.  Rscelvera  $=>90^Need  not  carry  out  ox- 
ecutory  contract,  but  estats  Is  liable  for 
breach. 

Though  a  receiver  may  not  be  forced  to 
carry  out  executory  contract,  the  estate  is  not, 
by  his  rejection  of  the  contract,  released  from 
liability  for  its  breach. 

5.  Sales  «=34I8(I2)— Buyer  which  resold  en- 
titled to  recover  for  seller's  failure  to  do- 
liver. 

Where  the  buyer  of  oil,  if  deliveries  had 
been  made  as  contracted,  could,  through  its 
receiver,  have  performed  its  resale  contract,  the 
original  seller  of  the  oil,  not  having  delivered, 
could  not  successfully  claim  tliat  the  original 
buyer  was  not  damaged  by  the  failure  to  de- 
liver, on  the  ground  that,  as  the  resale  price 
was  less  than  the  purdiase  price,  no  profit 
would  have  been  realized  from  the  resale,  since 
the  original  buyer's  damages  for  failure  to  make 
deliveries  included  not  merely  loss  of  profits 
front  the  resale,  but  also  liability  incurred  for 
breach  of  the  resale  contract. 


6.  Sales  «=>I8I (I I) —Evidence  Insuffldent  to 
show  buyer  refased  to  pay  for  oar  of  ell  en 
demand. 
In  suit  by  the  trustee  of  a  company  which 
purchased  cottonseed  oil  against  the  seller  for 
failnre  to  deliver,  evidence  held  insuffident  to 
support  defendant  seller's  claim  that  the  Iwyer 
company,   prior   to  its  bankruptcy,   failed   and 
refused  to  pay  for  a  tank  car  of  oil  on  de- 
mand, wliich  operated  as  a  repudiation  of  the 
contract 

Appeal  from  District  C!ourt;  Orayaon  Cioan- 
ty;   Silas  Hare,  Judge. 

Suit  by  O.  S.  Gresham,  trustee,  against  tha 
Tecumseh  Oil  &  Ootton  Comi^ny.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

See^  also,  211  S.  W.  468. 

J.  F.  Holt  and  Wolfe  &  Freeman,  aU  of 
Sherman,  for  appellant 

Wood,  Jones  &  Hassell,  of  Sherman,  tor 
appellee. 

BOTCB,  J.  In  Augnat,  1915.  the  Tecum- 
seh Cotton  Oil  Company,  hereinafter  refer- 
red to  as  the  Tecumseh  Company,  agreed  to 
sell  to  the  Sherman  Cotton  Oil  &  Provision 
Company,  hereinafter  referred  to  an  the 
Sherman  Company,  three  tank  cars  of  cot- 
tonseed oil,  to  be  delivered  in  Noven^er, 
1915,  at  "36  cents  per  gallon,  loose,  1  o.  b. 
Oklahoma  common  pdnta.  In  tank  cars  of 
160  barrels  capacity  each,  to  be  furnished  by 
buyers,"  cars  to  be  shipped  and  routed  at 
"buyer's  option"  and  paid  for  on  "sight 
draft  against  bill  of  lading  for  Invoice 
amount"  The  contract  was  made  subject  to 
the  rules  of  the  Interstate  Cotton  Seed 
Crushers'  Association.  Two  of  these  rules 
Involved  in  the  discussion  of  the  controversy 
between  the  said  parties  'are  as  follows: 

"Section  8.  Rule  28.  In  case  of  contracts 
for  oil  for  specified  shipments  it  shall  be  the 
dnty  of  the  seller  to  notify  buyer  at  least  ten 
days  previous  to  the  expiration  of  the  period 
in  which  the  tank  cars  might  be  forwarded,  in 
time  to  reach  seller,  in  time  to  admit  of  ship- 
ment of  the  oil  within  the  contract  -period.  In 
case  seller  does  not  give  such  instructions  with- 
in the  period  specified,  it  shall  be  the  duty  of 
the  buyer  to  ask  by  wire  for  such  instmctions, 
confinming  by  letter  and  then  failing  to  receive 
them  may  upon  wire  notice,  given  forty-eight 
hours  In  advance,  through  any  recognized  cot- 
ton on  broker  in  good  standing,  bny  tiie  oil  con- 
tracted for,  holding  the  seller  for  any  loss  and 
expense  incurred  in  such  repurchase  and  ac- 
counting to  him  for  any  profits  earned  in  it 
over  the  contract  price." 

"Section  1.  Rule  25.  Failure  on  the  part 
of  the  buyer  to  forward  cars  in  the  proper  time 
and  give  due  notice  thereof  shall  entitle  the 
seller,  at  his  option,  to  cancel  the  contract" 

About  November  1st  the  Sherman  (Com- 
pany wrote  the  Tecumseh  Company  that  It 
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Kd    resold    these  three  can  of  oil  to  Peet 
hros.    Manufnctuiing  Company,   of  Kansas 
Sty,  and  asked  for  delivery  as  early  in  the 
aontb  as  pyosslble.    The  Tecumseh  Company 
cknowledged  receipt  of  this  letter  and  notl- 
led  the  Sherman  Company  to  have  two  cars 
tt   Oklahoma  City  during  the  first  half  of 
'November   for  loading  by  the  Southwestern 
Dott)Mi    on  Company,  from   whom  the  Te- 
cumseh Company  had  purchased  two  tanks 
of  oil.  and  to  have  the  other  car  at  Tecom- 
Beh  on  November  9th  for  loading  by  the  Te- 
cumseh    Company.   "  It    may    be    Inferred, 
though    the  evidence  Is  not  very  fnll  as  to 
this  point,  that  under  the  contract  of  resale 
from    the  Sherman  Company  to  Peet  Bros. 
Manufacturing    Company    said    Peet    Bros. 
Company  was  to  furnish  the  cars  for  leading 
said    oil,    and  that  the  cars  that  were  fur- 
nished were  furnished  by  Peet  Bros.  Manu- 
facturing Company  on  this  contract.     The 
Sherman  Company  Instructed  the  Teemnseh 
Company  to  load  said  cars  on  arrival  and 
ship  to  Peet  Bros.  Manufacturing  Company 
"in  accordance  with  their  Instructions,  mak- 
ing draft  on  us  at  Sherman,  in  accordance 
with  the  terms  of  our  contract."    One  car 
was  duly  delivered  under  the  contract  r  an- 
other  was  loaded  and  shipped  from  Okla- 
homa   City.      The    Southwestern    Company, 
which  loaded  this  car,  drew  draft  on  the  Tfr- 
cumseh    Company   with   bill    of   lading   at- 
tached.   The  Tecumseh  Company  paid  this 
draft  and  In  turn  drew  draft  on  the  Sher- 
man Company  with  bill  of  lading  attached. 
The  evidence  Is  not  sufficient  to  show  that 
this  draft  was  ever  presented  to  the  Sheiv 
man  Company  for  payment.    The  draft  was 
drawn  on  November  18th,  and  on  November 
19tb  the  bank  in  which  It  had  been  deposit- 
ed delivered  the  nnpaid  draft  and  the  bill  of 
lading  back  to  the  Tecums^  Company.    It 
is  not  shown  what  became  of  this  oar  of  oil 
except  that  it  was  never  delivered  to  the 
Sherman  Company.    On  November  19th  the 
Sherman  Company  was  adjudged  a  bankrupt, 
and  the  appellee,  O.  S.  Greediam,  was  appoint- 
ed receiver,  and  later  trustee  In  bankruptcy, 
and  immediately  upon  appointment  was  au- 
thorized to  carry  out  the  contract  with  the 
Tecumseh  Company,  and  could  and  would 
have  paid  for  said  oil  If  It  had  been  deliv- 
ered.   On  November  20th  communications  by 
phone  and  letter  were  had  between  the  rep- 
resentatives of  the  Tecumseh  Company  and 
the  receiver  for  the  Sherman  Company,  the 
result  of  which  la  summed  up  in  the  two  fol- 
lowing letters: 

The  Tecumseh  Company  wrote  the  Sher- 
man Company  as  follows: 

"R«ferrhig  to  the  two  tanks  crade  oil  sold 
yon  for  November  shipment,  f.  o.  b.  Oklahoma 
paints,  kindly  furnish  tanks  on  instructions 
from  the  Interstate  Cotton  Oil  Refining  Com- 
pany to  take  care  of  this  sale,  in  accordance 


with  contract,  and  make  settlement  direct  with 
them  at  our  contract  price."  * 

To  this  letter  the  receiver  replied  In  part 
as  follows: 

"This  is  not  satisfactory  to  me.  I  find  the 
contract  hetween  the  Tecumseh  Oil  &  Cotton 
Company  and  the  Sherman  Cotton  Ofl  Provi- 
sion Company  is  for  three  tank  cars  prime, 
crude  oil;  that  papers  have  passed  on  one  tank 
car,  leaving  nndeUTered  two  tank  cars;  that 
one  of  these  two  tank  cars  has  been  loaded  by 
the  Southwestern  Cotton  Oil  Company,  Okla- 
homa City,  Okl.,  to  whom  the  Sherman  Cotton 
Oil  Provision  Company  were  instructed  to  for- 
ward tanks;  that  the  bill  of  lading  and  invoice 
were  presented  td  the  Sherman  Cotton  Oil 
Provision  Company  on  the  evening  of  the  ISth 
instant  for  payment;  and  that  the  party  pre- 
senting the  invoice  was  requested  to  present 
them  the  next  morning  for  payment,  to  which 
he  agreed.  The  terms  of  this  contract  were 
sight  draft,  bill  of  lading  attached,  and  I  de- 
mand that  papers  be  passed  through  the  hank 
in  accordance  with  the  contract  on  this  tank 
car  immediately.  I  further  understand  that  the 
last  tank  car  has  been  forwarded  to  the  Sonth- 
westem  Cotton  Oil  Company,  Oklahoma  City, 
Okl.,  in  accordance  with  your  instructions,  and 
I  demand  that  papers  on  this  tank  car  Ukewise 
be  handed  to  me  promptly  on  receipt.  The 
contract  referred  to  is  between  the  Tecumseh 
Oil  &  Cotton  Company  and  the  Sherman  Cot- 
ton Oil  Provision  Company,  and  I  cannot  agree 
to  look  to  any  one  but  the  Tecumseh  Oil  & 
Cotton  Company  to  fulfill  tl^eir  contract,  and 
unless  any  demands  are  complied  with  and  I  am 
immediately  advised  of  your  intention  to  so 
comply,  I  will  be  compelled  to  protect  the  equi- 
ty of  the  Sherman  Cotton  Oil  Provision  Com- 
pany in  this  transaction  by  proceeding  in  ac- 
cordance with  the  rules  governing  this  trans- 
action." 

Nothing  further  appears  to  have  been  done 
by  either  party  in  reference  to  the  matter 
until  on  December  1st  the  Tecumseh  Com- 
pany notified  the  receiver  that  It  had  can- 
celed the  contract  "account  your  noncom- 
pliance with  the  contract." 

This  suit  was  brought  by  the  said  O.  S. 
Gresham,  trustee,  to  recover  as  dsimages  the 
difference  between  the  contract  price  of  the 
two  undelivered  tanks  of  oil  and  the  market 
value  of  same  at  the  time  when  the  oil 
should  have  been  delivered.  Under  appro- 
priate pleading  by  the  respective  parties,  evi- 
dence of  the  foregoing  facts,  and  such  other 
facts  as  we  may  state  in  our  discussion  of 
the  case,  was  Introduced,  and  on  the  close  of 
the  evidence  the  court  Instructed  the  Jury 
to  render  a  verdict  for  the  plaintiff  for  the 
sum  of  $3,853.18,  this  being  shown  to  be  the 
difference  betwen  the  contract  price  and  mar- 
ket value  of  the  oil,  and  there  being  no  issue 
as  to  such  matter  the  controversy  I)eliig  as 
to  liability. 

Two  assignments  are  presented:  One  that 
the  court  erred  in  refusing  to  give  appellants 
requested  peremptory   Instruction,  and  the 
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other  complaining  of  error  in  the  giving  of 
the  peremptor*  Instruction  for  the  plaintiff. 
The  same  questicms,  to  a  large  extent,  are 
presented  under  both  assignments,  and  we 
may  dispose  of  them  by  a  general  discussion. 
[1,  2]  One  proposition  made  under  the  as- 
signments Is  that  the  request  made  by  the 
appellant  company  to  furnish  tank  cars  on 
InstructionB  from  the  Interstate  Cotton  Oil 
Company  was  a  sufficient  offer  by  the  Tecum- 
seh  Company  to  perform  the  contract,  and 
that  it  was  discharged  on  refusal  of  the  trus- 
tee to  accept  the  oil  thus  tendered.  In  this 
connection  it  was  shown  that  the  Tecumseb 
Company  had  purchased  two  tanks  of  oil 
from  the  Interstate  Company  for  delivery 
at  Outhi^e,  Okl.,  a  common  point,  and  that 
such  oil  "could  have  been  delivered  on  this 
contract."  If  the  rights  of  the  parties  are 
.  to  be  determined  by  the  terms  of  Qie  contract, 
without  reference  to  any  usage  or  custom, 
it  is  dear  that  the  letter  of  November  20th 
is  not  a  legal  offer  on  the  part  of  the  Tecum^ 
seh  Company  Ot  compliance  with  the  con- 
tract, rniere  was  nothing  in  the  contract 
that  would  authorize  the  Tecumseh  Company 
to  substitute  some  other  party  in  its  place 
and  require  the  buyer  to  deal  direct  with 
such  party  in  receipt  of  instructions  for  de- 
livery of  the  oU  or  settlement  therefor.  There 
were  no  contractual  relations  between  the 
Sherman  Company  and  the  Interstate  Com- 
pany, and  the  Tecumseh  Company  was  not 
authorized  by  the  terms  of  the  contract  itself 
to  require  the  Sherman  Company  to  assume 
sudi  relations  and  deal  "direct"  with  the 
Interstate  Company  as  was  demanded  by 
the  Tecumseh  Company  in  this  offer.  But 
the  appellant  contends  that  "under  the 
usages  and  customs  of  the  trade"  it  had 
the  right  to  satisfy  its  contract  In  this  way. 
If  we  concede  that  a  showing  of  such  a  cus- 
tom would  be  permissible  under  the  terms 
of  the  contract,  the  evidence  is  not  sufficient 
to  establish  that  such  usage  and  custom  ex- 
isted. The  evidence  is  sufficient  to  show 
that  in  such  contracts  the  seller  may  deliver 
oil  made  by  other  mills  and  require  the  buyer 
to  send  his  cars  to  be  loaded  by  such  other 
mills,  but  the  same  witnesses  who  testified  as 
to  such  custom  further  testified  that  under  the 
usage  the  purchaser  could  not  be  required  in 
such  case  to  deal  "direct"  with  the  third  per- 
son, as  was  proposed  by  appellant  But,  even 
if  the  appellant  could,  in  the  first  instance, 
have  demanded  that  the  Sherman  Company 
furnish  cars  to  and  take  delivery  from  the  In- 
terstate Cotton  OU  Company  and  settle  with 
it,  as  was  proposed,  it  could  not  do  so  in  this 
case  If  the  trustee  had  the  right  (a  matter  we 
will  presently  consider)  to  demand  that  de- 
livery be  made  in  the  tank  cars  already  fur- 
nished. Those  cars  were  furnished  on  notice 
given  by  the  Tecumseh  Company  under  the 
rule  we  have  quoted,  and  the  Sherman  Com- 
pany oould  not,  under  such  circumstances. 


refuse  delivery  at  such  time  and  iilace  and 
demand  that  cars  be  furnished  at  some  other 
place. 

[9]  Another  proposition  presented  under 
these  assignments  is  that  these  two  tank 
cars  belonged  to  Peet  Bros.  Manufacturing 
Company ;  that  the  receiver  had  no  authority 
to  use  them  for  acceptance  of  the  oil;  that 
he  offered  no  other  cars,  and  thus  failed  to 
furnish  cars  for  the  shipment,  and  the  ap- 
pellant had  the  right  to  cancel  the  contract 
for  this  reason.  It  appears  from  the  evidence 
that  the  trustee  rejected  the  contract  with 
Peet  Bros.,  but  the  evidence  does  not  disclose 
when  this  rejection  was  made.  It  does  ap- 
pear that  the  receiver  was,  immediately 
after  his  appointment,  authorized  to  carry 
out  the  contract  of  purchase  with  the  Tecum- 
seh Company,  and  to  this  end  to  pay  the  draft 
against  the  car  that  had  already  been  ship- 
ped, and  it  may  be  inferred  that  the  rejec- 
tion of  the  contract  with  the  Peet  Bros.  Man- 
ufacturing Company  was  made  later.  While 
the  tank  cars  may  have  been  furnished  by 
Peet  Bros.  Manufacturing  Company,  this  was 
done  under  a  contract  between  the  Sherman 
Company  and  the  said  manufacturing  com- 
pany, and  the  fact  remains  that  the  Sherman 
Company  had  caused  the  cars  to  be  furnished 
under  its  own  contract  with  the  Tecumseh 
Comi)any.  One  of  these  cars  was  already 
In  use,  being  loaded  and  presumably  on  its 
way  to  Kansas  City,  and  the  other  furnished 
and  ready  for  filling.  The  loaded  car  was 
under  the  control  of  the  possessor  of  the  bill 
of  lading  issued  by  the  railway  company,  and 
the  receiver  was,  under  the  contract,  entitled 
to  this  control  on  payment  of  draft  for  the 
ptirchase  price  due  the  Tecumseh  Company. 
As  to  this  car  it  would  seem  clear  enough 
that  the  appellant  company  could  not  deny 
the  right  of  the  trustee  to  the  use  of  the  car 
and  at  the  same  time  appropriate  it  to  his 
own  use,  by  retaining  the  bill  of  lading  and 
making  its  own  disposition  of  the  car  of  oil 
The  right  to  the  use  of  both  cars  was  depend- 
ent vtpon  the  terms  of  the  contract  between 
the  Sherman  Company  and  Peet  Bros.  Man- 
ufacturing Company.  Just  what  this  con- 
tract was  does  not  appear,  except  that  the 
Sherman  Company  was  selling  the  oil  to  Peet 
Bros.  Manufacturing  Company,  and  that  said 
manufacturing  company  was  to  pay  therefor 
the  sum  of  34^  cents  per  gallon.  The  man- 
ufacturing company  does  not  appear  to  have 
been  objecting  to  the  oil  being  loaded  into 
these  cars;  the  settlement  of  the  right  as 
to  the  use  of  the  cars  was  a  matter  for  ad- 
justment between  the  Sherman  Company  and 
the  manufacturing  company.  The  appellant 
did  not  refuse  to  deliver  the  loaded  car,  or 
load  the  other  one,  on  the  ground  that  the 
cars  belonged  to  Peet  Bros.,  and  that  the 
trustee  had  no  right  to  use  them.  If  any 
such  objection  had  been  raised  at  that  time, 
It  might  possibly,  if  It  had  been  shown  to  be 
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a  valid  one,  bave  been  met  In  some  way,  but 
the  appellant  did  not  at  tbat  time  dalm  that 
the  Sherman  Company  bad  failed  to  furnish 
cars  at  the  time  and  place  it  bad  been  noti- 
fied to  do  so,  but  tasisted  that  the  said  com- 
pany accept  delivery  of  said  oil  at  some  oth- 
er time  and  place.  It  is  our  oplni<m  that  the 
appellant  has  not  successfully  maintained 
this  proposition. 

[4,  (]  The  proposition  just  discussed  is  fol- 
lowed by  another,  to  the  effect  that,  since 
Peet  Bros.  Manufacturing  Company  bad 
furnished  the  cars  under  the  contract  with 
the  Sherman  Company,  It  bad  the  right  to 
insist  on  delivery  of  the  oil  to  it  upon  ac- 
quisition by  the  receiver,  and  that.  If  this  had 
been  done,  the  receiver  would  have  sustained 
a  loss  on  the  transaction,  so  that  be  suffered 
no  damages  from  the  api)ellant'8  refusal  to 
deliver  the  oil.  This  contention  is  based 
on  the  fact  that  Peet  Bros.  Manufacturing 
Company  was  to  pay  the  Sherman  Company 
34^  cents  per  gallon  for  the  oil,  whUe  the 
Sherman  Company  was  to  pay  the  Tecnmseh 
ComjHiny  S6  cents  per  gallon  therefor.  A 
trustee  has  the  right  to  accept  or  reject  the 
executory  contracts  of  the  bankrupt,  but  it 
may  be  true  that  the  trustee's  use  of  the  cars 
would  be  such  an  acceptance  of  the  contract 
with  Peet  Bros.  Manufacturing  Company  as 
would  preclude  a  subsequent  rejection.  So 
that  one  premise  of  the  proposition,  to  wit, 
that  the  receiver  or  trustee  would  have  been 
bound  to  have  delivered  the  oU  to  Peet  Bros. 
Manufacturing  Company  after  accepting  It 
loaded  in  cars  belonging  to  said  company, 
is  supported  by  some  reason.  But,  if  we  con- 
cede that  this  premise  is  established,  yet  the 
conclusion  contended  for  by  appellant  does 
not  follow.  It  is  true  that  the  trustee  would 
not,  in  such  event,  have  made  a  profit  on  the 
whole  transaction,  and  would  have  even  sus- 
tained a  slight  loss.  On  the  other  hand,  the 
failure  to  deliver  the  oil  and  the  final  rejection 
of  the  manufacturing  company's  contract  sub- 
jected the  bankrupt's  estate  to  the  liability 
of  a  claim  for.  damages  on  the  part  of  Peet 
Bros.  Manufacturing  Company  for  a  breadi 
of  its  contract,  tbe  measure  of  which  .would 
be  tbe  difference  between  its  contract  price 
and  the  market  value  of  the  oil,  and  perhaps, 
In  addition,  compensation  for  the  expense, 
etc.,  incurred  in  furnishing  the  cars  for  re- 
ceipt of  the  oil;  for,  while  a  trustee  may  not 
be  forced  to  carry  out  an  executory  contract, 
the  estate  is  not  by  its  rejection  released 
from  liability  for  its  breach.  Central  Trust 
Co.  v.  Chicago  Auditorium  Association,  240 
U.  S.  S81,  36  Sup.  Ct.  412. 60  L.  Ed.  8U,  L.  B. 
A.  1917B,  680 ;  Planters'  Oil  Co.  v.  Gresham, 
202  S.  W.  154,  I  17;  Collier  on  Bankruptcr 
(12th  Ed.)  pp.  968,  968.  So  the  fulfillhig  of 
the  contract  with  Peet  Bros.  Manufacturing 
Company  would  have  saved  the  bankrupt 
estate  from  this  liability,  and  In  this  way 
thera   waa  a  consequent  damage  from  tbe 


failure  of  the  appellant  to  deliver  tbe  oil. 
Greshanl  v.  Tecumseh  Oil  &  Cotton  Co.,  2U 
S.  W.  458.,  It  is  true  that  such  case  was 
decided  on  the  the<»y  ttiat  it  was  shown  that 
the  oil  would  not  have  gone  to  the  buyer,  but 
the  reasoning  in  that  case,  In  connection  with 
our  conclusion  as  to  liability  of  th^  bankrupt 
estate  in  case  the  oil  was  not  delivered  to 
the  buyer,  supports  our  decision  of  this 
proposition. 

It  is  also  urged  that  the  evidence  shows 
that  the  loaded  car  was  actually  shipped 
and  delivered  to  Peet  Bros.  Manufacturing 
Company  under  the  contract,  and  the  judg- 
qient  in  effect  makes  the  appellant  respon- 
sible for  the  delivery  of  four  cars  Instead 
of  three.  The  evidence  does  not  support  this 
condnsion.  As  we  have  seen,  it  does  not 
appear  what  became  of  this  car  of  oil;  but 
it  does  appear  that  the  appellant  bad  pos- 
session and  control  of  it  through  the  pos- 
session of  the  bill  of  lading,  and  presumably 
disposed  of  it  to  its  own  advantage.  It  re- 
fused to  deliver  tbe  bill  of  lading  to  the 
trustee,  and  did  not  at  the  time  claim  that 
the  car  had  been  delivered  to  Peet  Bros,  or 
to  the  trustee  in  satisfaction  of  the  contract, 
but  recognized  that  it  still  owed  two  cars  of 
oil  on  this  contract. 

[6]  Another  contention  made  by  appellant 
is  that  the  Sherman  Company  "prior  to  bank- 
ruptcy failed  and  refused  to  pay  for  said 
tank  car  of  oil  on  demand  therefor,  and  this 
operated  as  a  repudiation  of  said  contract, 
especially  as  to  said  one  tank  car."  We  think 
the  evidence  is  also  insuflSdent  to  support 
this  claim.  Tbe  plaintiff  offered  testimony 
to  the  effect  that  on  the  afternoon  of  No- 
vember 18th  a  clerk  from  the  office  of  the 
Tecnmseh  Company  presented  to  a  clerk  in 
tbe  office  of  tbe  Sherman  Company  an  In- 
voice of  a  car  of  oil  with  Mil  of  lading  at- 
tached; that  the  manager  of  the  Sherman 
Company  was  at  such  time  out  of  the  office 
temporarily,  the  Tecumseh  Company  elerk 
had  no  authority  to  make  such  payment,  and 
the  employee  of  the  Tecumseh  Company 
promised  to  return  the  next  morning  to  re- 
ceive payment  The  testimony  offered  by 
the  Tecumseh  Company  tends  to  contradict 
the  statement  that  any  one  from  its  office  pre- 
sented such  Invoice  to  the  Sherman  Company 
for  payment,  and  is  to  the  effect  that  a  draft 
on  the  Sherman  Company  with  bill  of  lad- 
ing attached  was  deposited  in  the  Merchants' 
&  Planters'  Bank  at  Sherman  on  November 
18th,  and  was  returned  by  the  bank  to  the 
Tecumseh  Company  on  the  next  day  unpaid. 
The  draft  was  Introduced  in  evidence,  and 
there  is  no  notation  of  refusal  of  payment  on 
it,  and  there  is  no  evidence  that  the  bank 
presented  it  to  the  Sherman  Company  for 
payment,  and  on  November  20th  the  Tecum- 
seh Company  was  not  claiming  that  the  con- 
tract bad  been  canceled  by  any  failure  or  re- 
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fnaal  oil  the  part  at  tht  Shensan  Compasxs  to 
make  payment  for  tbis  oil. 

We  find  no  reversible  error  presented  by 
any  of  the  ptoposltlona  made  under  the  two 
asslKnments,  and  the  Judgment  will  be  af- 
firmed. 


BARMORE  V.  DARRAQH  et  al.    (N».  6574.) 

(Court  of  Cirfl  Appeal*  of  Texas.    San  Antonio. 

March  SO,  1921.    Bebearing  Denied 

June  1,  1921.) 

1.  Wills  «ss>470-AII  provisions  looked  to  la 
aseertalnlBt  testator's  iBtention. 

All  tbe  provisiona  of  a  will  should  b«  looked 
to  in  ascertainlnc  the  testator's  intention. 

2.  Wills  <8=>60l(l)— Statote  does  not  prohibit 
subsequent  provision  from  limiting  absolute 
estate  previously  givsn. 

The  rule  that  an  absolute  disposition  may 
be  limited  by  a  subBequent  clause  in  a  will, 
where  tbe  intention  is  clearly  expressed,  is  not 
affected  by  Bev.  St.  1911,  art  1106,  raisins  a 
presumption  of  fee-simple  devise,  'if  a  lesa 
estate  be  not  limited  by  express  words." 

3.  Wills  «=9545(3)— Dsvlse  ovsr  on  devisee's 
death  effeetlve  oaly  on  devisee's  predeceasing 
testator. 

A  provision  in  a  will  that  an  estate  shall 
take  a  certain  course  in  case  of  the  death  of  a 
named  person  operates  only  in  case  the  per- 
son's death  occurs  before  testator's  death; 
but  Bucb  rule  is  inapplicable  where,  after  an 
absolute  devise,  tbe  contioKency  named  where- 
by the  estate  devised  should  go  to  devisee's 
sister  was  not  his  death  merely,  but  his  death 
"before  bis  sister  •  •  •  without  heirs  of 
his  body." 

4.  Wills  «=>608(l)— Rale  In  Shelley's  Case  held 
laappllcable. 

The  rule  in  Shelley's  Case  is  directed 
against  a  devise  over  to  the  "heirs"  of  the  first 
taker,  and  hence  is  inapplicable  to  an  absolute 
devise  followed  by  a  provision  that  if  the  dev- 
isee should  die  before  his  sister  and  without 
heirs  of  his  body  the  estate  shall  go,  not  to 
his  heirs,  but  to  his  sister. 

5.  Wills  «s»545(3)— Devise  hold  to  give  life 
estate;  "la  case";  "without  heirs  of  bis 
body." 

Where  an  absolute  devise  was  followed  by 
a  provision  that  "in  case"  devisee  died  I>efore 
his  sister  without  "heirs  of  his  body"  his  share 
should  go  to  his  sister,  the  devisee,  on  surviv- 
ing the  testator,  did  not  take  title  absolutely 
but  on  his  death  without  issue  the  devise  over 
to  his  sister,  if  living,  would  take  effect;  "in 
case"  meaning  "in  the  event,"  and  "without 
heirs  of  his  body"  meaning  "without  issue." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  In  Case.] 

6.  Wills  ^9457— To  effectuate  Intention,  words 
may  be  given  other  than  technical  Import. 

In  barmoniaing  conflicts  to  effectuate  the 
ascertained  intention  of  the  testator,  words  and 


phrases   may   be   given   meanings  other  than 
their  technical  import. 

7.  Wills  «=3447— Constraetioo  oonslstent  wKh 
lawful  Intention  adopted. 

Where  words  or  phrases  are  susceptible  of 
two  constructions,  one  consistent  with  an  In- 
tention to  do  that  which  the  testator  may  law- 
fully do,  and  the  other  conaistent  with  an  in- 
tention to  do  that  which  he  may  not  lawfully 
do,  the  one  construction  will  be  adopted  and 
the  other  rejected. 

8.  Wills  «s>439— iBtantloB  aot  to  bo  oonjec 
tared. 

Conrta  moat  not  Indnlge  in  and  g^e  effect 
to  mere  conjecture  as  to  the  intention  of  a 
testator,  since  to  do  so  would  be  assuming  tha 
power  to  make  rather  than  to  oonstme  the 
wilL 

9.  Wills  «s>495,  506(4)— Clansa  bold  to  giva 
ramalnder  to  ohlldrea  of  devisee  of  life  es- 
tate; "baira  of  Ms  body";  "issaa  af  Ma  owa 
body";   "laheiit";   "taka," 

Where  an  absolute  deviae  was  followed  by 
a  paragraph,  the  first  clause  of  which  directed 
that  the  estate  devised  should  go  to  devisee'a 
sister  if  she  survived  him  dying  without  "heirs 
of  his  body,"  and  the  second  clause  of  which 
provided  "but  if  he  dies  leaving  issue  of  his  own 
body  then  his  said  heirs  shall  inherit"  hia 
estate,  such  second  clause  waa  an  alternative  of 
the  first  clause,  and  would  be  given  effect  as 
giving  the  property,  in  case  devisee  was  sur- 
vived by  issue  of  his  body,  to  those  of  such 
issue  who  were  living  at  bis  death:  "hein  of 
hia  body"  and  'Issue  of  hia.  own  body"  being 
construed  to  mean  simply  "children,"  and  "in- 
herit" to  mean  "take,"  although  technically 
"inherit"  is  a  word  of  limitation,  and  "take" 
is  a  word  of  purchase. 

[Ed.  Note. — For  other  definitions,  see  Worda 
and  Phrases,  First  Series,  Issue  of  the  Body; 
First  and  Second  Series,  Heirs  of  the  Body; 
Inherit;    Take.] 

10.  Wills  «Es>538— Devise  over  on  death  of  an- 
other Is  presumed  to  refer  to  death  before 
testator's  death. 

A  dause  in  a  wQl  devising  over  to  another 
In  estate  given  to  testatrix's  daughter  in  fee 
by  a  previous  clause,  "in  case  of  the  death"  of 
the  daughter  and  her  named  child,  impliedly 
conditioned  the  devise  over  upon  the  death  of 
the  daughter  and  her  child  before  testatrix's 
death,  so  that  where  the  daughter  and  her 
child  survived  testatrix  the  devise  over  Lapsed. 

11.  Wilis  «s>60l(i)— Clause  following  absoluto 
devise  held  to  give  devisee  life  estate  wKh 
ramalnder  to  surviving  children. 

Where  an  absolute  devise  was  followed  by 
a  provision  that  in  case  the  devisee  at  her 
death  shall  leave  children,  "which  includes  B.  . 
[her  child  by  a  former  marriage],  her  chil- 
dren shall  inherit  her  estate,  share  and  share 
alike,"  the  devisee  was  limited  to  a  life  es- 
tate with  remainder  over  to  those  of  her  chil- 
dren who  might  survive  her;  the  dause  "which 
includes  B."  being  treated  as  surplusage  and 
ineffective,  and  the  provision  that  the  prop- 
erty should  i>as8  "share  and  share  alike"  being 
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ctmcInBire  of  testatrix's  intention  thct  It  pass 
br  parchase,  not  by  limitation, 

'  12.  Wills  «3>467— DIreettoit  for  edueatlon  of 
grandohiid  held  precatory. 
A  claase  in  a  will,  foUowinK  devises  of  life 
estates  in  the  property  to  testatrix's  son  and 
daughter,  in  which  testatrix  anjoined  them 
to  "take  care  of  B.  [the  son  of  the  daaghter 
by  a  former  marriage]  and  property  educate 
Um,  to  be  paid  for  out  of  the  estate  which  I 
give  to  my  said  two  children  •  •  •  ontQ  the 
said  B.  shall  have  received  his  education," 
was  precatory  merely;  it  being  left  to  the  will 
of  the  son  and  daughter  whether  its  provisions 
should  be  regarded. 

13.  Wills  «=»649  —  CUutso  rsatriotint  giving 
away  of  estate  received  under  will  held  void. 
A  clause  in  a  will  directing  that  the  rights 
that  a  beneficiary  receives  under  the  will  shall 
revert  to  others,  if  he  gives  any  of  the  es- 
tate he  inherits  under  the  will  to  any  of  cer- 
tain named  kin,  is  void. 

Appeal  from  District  C!onrt,  Bexar  Coun- 
ty; W.  S.  Anderson,  Judge. 

Bolt  by  John  Oreenleaf  Darragh  and  oth- 
ers against  John  Darragh  Barmore.  From 
Judgment  for  plalntiers,  defendant  appeals. 
Reversed  and  rendered. 

See,  also,  227  S.  W.  622. 

3.  Ed.  Wilklns,  ot  San  Antonio,  for  appe- 
lant 

Ck>bbs,  Blankenbecker  &  Wiggln,  of  San  An- 
tonio, for  appellees. 

SMITH,  J.  Annie  Pendleton  Shepherd 
Darragh,  a  widow,  died  testate  on  December 
16,  1918,  leaving  an  estate  consisting  of  very 
valuable  property,  which  was  sought  to  be 
disposed  of  in  a  will  which  was  probated 
on  January  8,  1919.  To  obtain  a  construc- 
tion of  that  will,  this  suit  was  instituted  by 
Jolui  Greenieaf  Darragh  and  Mabel  Darragh 
Jenkins,  son  and  daughter,  respectively,  and 
the  only  ctiildren,  of  the  said  Annie  Pendle- 
toa  Shepherd  Darragh,  against  John  Dar- 
ragh Barmore,  minor  son  of  Mabel  Darragh 
Jenkins  by  a  former  marriage.  John  L.  Jen- 
kins, present  husband  of  Mabel  Darragh 
Jmklns,  Joined  bis  wife  as  a  party  plain- 
tiff In  the  suit  The  will  in  question,  omit- 
ting formal  parts,  reads  as  follows: 

"First:  I  give  and  bequeath  to  my  beloved 
children,  John  Oreenleaf  Darragh  and  Mabel 
Darragh  Jenkins,  all  of  my  estate,  real,  per- 
sonal and  mixed,  choses  in  action,  bonds  and 
securities  and  moneys  of  whatever  kind  or 
character,  wheresoever  situated,  share  and 
share  alike,  except  as  hereinafter  specially 
provided  in  reference  to  certain  personal  prop- 
erty. 

"Second:  I  give  to  my  danghter,  Mabel  Dar- 
ragh JeoidnB,  all  of  my  household  and  kitchen 
furniture,  linens  and  furnishings,  beds,  bedding, 
crockery  ware,  glass  ware,  silver  ware,  cook- 
ing utensils  and  everything  pertaining  to  kitch- 
en and  household  use,  also  all  of  my  personal 


eifects,  clotUng,  etc.,  all  jewelry,  ornaments, 
etc.,  except  one  certain  topas  ring  that  was 
my  husband's  which  I  give  to  my  son,  John 
Oreenleaf  Darragh,  together  with  a  certain 
diamond  stick  pin  with  colored  stone,  which  I 
likewise  give  to  him. 

"Third:  I  give  to  my  said  two  children  joint- 
ly all  the  dining  room  furniture,  to  be  divided 
equally  between  them,  the  manner  of  division 
shall  be  agreed  upon  by  them;  and  I  also  fur- 
ther give  to  my  son,  John,  the  right  to  select 
any  one  or  two  pieces  of  china  and  one  or  two 
pieces  of  silver  ware.     ^ 

"Fourth:  In  case  John  Oreenleaf  Darragh 
dies  before  his  sister,  Mabel  Darragh  Jenkins, 
without  heirs  of  bis  body,  all  of  his  portion  of 
the  estate  shall  go  to  my  said  daughter,  Mabel 
Darragh  Jenkins;  but  if  he  dies  leaving  issue 
of  his  own  body,  then  his  said  heirs  shall  ln> 
herit  his  portion  of  said  estate. 

"Fifth:  In  case  of  the  death  «t  my  daughter, 
Mabel  Darragh  Jenkins,  and  in  case  of.  the 
death  of  John  Darragh  Barmore,  her  child, 
then  the  said  Jobm  Greenieaf  Darragh,  If  liv- 
ing, or  his  heirs,  as  hereinabove  stated,  shall 
take  her  estate;  bat  in  case  that  the  said 
Mabel  Darragh  Jenkins  at  her  death  should 
leave  children,  which  includes  John  Darragh 
Barmore,  her  children  shall  inherit  her  es- 
tate, share  and  share  alike. 

"Sixth:  I  give  and  bequeath  to  John  Dar- 
ragh Barmore,  child  of  Mabel  Darragh  Jen- 
kins, his  grandfather's  watch,  and  to  John 
Greenieaf  Darragh,  my  son,  his  father's  gold 
watch  chain. 

"Seventh:  It  is  the  wish  and  is  so  enjoined 
upon  John  Oreenleaf  Darragh  and  Mabel  Dar- 
ragh Jenkins,  that  they  shall  take  care  of  John 
Darragh  Barmore  and  properly  educate  him, 
to  be  paid  for  out  of  the  estate  which  I  give 
to  my  said  two  children,  John  Oreenleaf  Dar- 
ragh and  Mabri  Darragh  Jenkins,  until  the 
said  John  Darragh  Barmore  shall  have  receiv- 
ed his  education.  It  is  understood  that  what- 
ever rights  John  Darragh  Barmore  receives 
under  the  provisions  '  of  this  will  shall  lapse 
and  revert  to  my  said  children  or  their  heirs, 
in  case  he  gives  any  part  whatsoever  of  the 
estate  he  inherits  hereunder  to  any  of  his 
Barmore  Un,  including  liis  father  and  grand- 
father. 

"Eighth:  I  hereby  appoint  Jotm  Greenieaf 
Darragh  and  Mabel  Darragh  Jenkins  my'  ex- 
ecutors of  this  my  last  will  and  testament  and 
direct  tliat  my  estate  be  administered  without 
the  intervention  of  any  proceedings  of  aivy 
court,  and  that  no  action  be  taken  in  any  court 
in  the  administration  of  my  estate  other  than 
by  probating  this  'will  and  filing  such  inven- 
tory as  the  law  requires. 

"I  further  direct  after  probating  said  will  the 
said  estate  shall  be  closed  and  no  further  pro- 
ceedings shall  be  had  therein;  and  I  further 
direct  that  no  bond  or  other  security  shall  be 
required  of  my  said  executors  and  that  they 
administer  the  same  without  bond." 

Upon  a  hearlnp  before  the  court  without 
a  Jury,  the  lower  court  found,  among  other 
essential  facts  not  material  here,  that  John 
Oreenleaf  Darragh  and  Mabel  Darragh  Jen- 
kins were  the  only   children   of  testatrix; 
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that  John  Greenleaf  Darragh  Is  trnmarrted 
and  without  Issue,  and  that  John  Darragb 
Barmore,  appellant  herein,  Is  the  only  child 
of  -Mabel  Darragh  Jenkins,  and  was  born 
to  her  of  a  former  marriage.  The  court  fur- 
ther found  that  It  was  the  Intention  of  tes- 
tatrir  to  leave  her  real  property  to  appel- 
lees John  Greenleaf  Darragh  and  Mabel 
Darragh  Jeidtins,  share  and  share  aliket 
Upon  these  findings  of  fact  the  court  con- 
cluded, as  a  matter  of  law,  that  the  will 
should  be  construed  to  vest  In  appellees, 
share  and  share  alike,  the  fee-simple  title  to 
all  the  real  property  of  testatrix  at  her  death, 
and  that  any  declarations  or  expressions 
used  in  the  will  that  might  be  construed 
to  limit  the  purpose  to  create' a  fee-simple 
title  in  appellees  were  null  and  void,  as  re- 
pugnant to  the  fee-simple  title,  and  that  it 
appeared  from  the  entire  will  and  from  the 
testimony  relative  thereto  that  it  was  the  in- 
tention of  the  testatrix  to  vest  the  absolute 
title  In  appellees.  Upon  these  conclusions  the 
court  rendered  Judgment  for  appellees,  vest- 
ing absolute  title  in  tbem,  and  from  this 
judgment  John  Darragh  Barmore,  through  bis 
guardian  ad  litem,  brings  this  api>eal. 

Although  it  may  be  inferred  from  the  trial 
court's  conclusions  that  parol  evidence  was 
introduced  ux>on  the  trial,  no  statement  of 
facts  appears  with  the  record,  from  which  we 
assume  that  the  only  evidence  actually  in- 
troduced was  the  will  itself.  However,  we  can 
conceive  of  no  parol  testimony  that  should  be 
given  the  effect  of  modifying  or  destroying 
the  intention  of  the  testatrix  as  expressed  in 
the  Instrument,  and  If  the  finding  of  the 
court  is  in  conflict  with  the  Intent  as  ex- 
pressed in  the  will,  such  finding  will  be 
disregarded  here. 

Appellant's  contention  as  to  the  meaning 
of  the  will  Is  set  forth  In  the  first  and  only 
proposition  contained  in  his  brief,  which  Is 
as  follows : 

"Paragraph  1,  taken  in  connection  and  with 
the  limitations  placed  thereon  by  paragraphs 
4,  5,  and  7  of  the  will  convey  to  John  Dar- 
ragh a  qualified  defeasible  fee  subject  to  be  de- 
feated apon  his  death  without  issue  and  con- 
vey to  Mabel  Darragh  Jenkins  only  a  life  es- 
tate." 

Appellees  contend  that  under  the  terms  of 
the  will  the  fee  simple  to  the  whole  of  the 
estate,  together  with  full  power  to  convey, 
passed  to  John  Greenleaf  Darragh  and  Mabel 
Darragh  Jenkins,  share  and  share  alike,  Im- 
mediately upon  the  death  of  the  testatrix. 

Appellant  In  bis  brief  asserts  only  the  one 
proposition  quoted,  cites  only  two  authorities, 
and  only  meagerly  discusses  his  proposition. 
Appellees,  however,  have  gone  very  thorough- 
ly Into  the  whole  case  and  the  authorities 
bearing  thereon,  and  we  find  it  convenient  to 
consider  and  discuss  the  question  Involved 
along  the  lines  and  in  the  order  they  are 
so  fuUy  presented  by  appellees. 


The  will  must  be  so  construed  as  to  ef- 
fect tbe  purposes  of  the  testatrix,  if  this 
can  be  done  without  contravening  any  es-' 
tabllshed  role  or  statute.  Let  us  see  where 
that  course  will  lead  us  In  this  case: 

If  we  consider  paragraph  1  of  the  wlU 
alone,  title  to  the  whole  property  must  vest 
absolutely  In  Mabel  Darragh  Jenkins  and 
John  Greenleaf  Darragh,  share  and  share 
alike.  But  this  would  have  occurred,  exact- 
ly, had  there  been  no  will  at  all,  since  the 
statutes  provide  for  just  such  disposition  In 
the  absence  of  a  wUL  Accordingly,  tbe  mak- 
ing of  the  win  would  have  been  a  perfectly 
futile  thing,  unless  the  testatrix  had  some 
further  purpose  to  effect  Was  this  further 
purpose  the  disposition  of  certain  personal 
property  belonging  to  testatrix?  If  that  was 
all,  then  such  purpose  was  fully  effectuated  In 
paragraphs  2,  3,  and  6,  which  serv^  no  other 
purpose  and  have  reference  to  no  other  part 
of  the  estate.  And  paragraph  S  provides  in 
the  usual  way  for  the  appointment  of  ex- 
ecutors, and  serves  no  other  purpose. 

Paragraphs  1,  2,  3,  6,  and  8,  then,  within 
themselves,  constitute  a  wiU  that  is  complete 
and  sufficient  for  the  purpose  of  disposing  of 
all  the  real,  personal,  and  mixed  property  be- 
longing to  the  estate,  and  for  tbe  administra- 
tion thereof.  If  there  had  been  no  will  the 
statutes  would  have  made  exactly  the  same^ 
disposition  of  the  estate,  except  as  to  the 
peculiar  division  of  the  household  goods  and 
heirlooms.  And  if  there  had  been  no  will, 
tbe  probate  court,  under  the  statute,  would 
have  appointed  as  administrators  of  the  es- 
tate either  or  both  of  the  very  executors  nam- 
ed in  the  will,  although  it  would  not,  of 
course,  have  relieved  them  of  the  trouble  of 
making  bond.  Accordingly,  if  we  give  ef- 
fect only  to  paragraphs  1,  2,  3,  6,  and  8  of 
the  will,  the  only  purposes  thereof  were  to 
divide  in  a  particular  way  the  household 
goods  and  heirlooms,  and  relieve  the  chil- 
dren of  testatrix  of  the  necessity  of  making 
bond  as  executors  of  the  large  estate  Involv- 
ed. When  we  read  the  entire  instrument,  it 
seems  to  us  to  be  obvious  that  the  will  was 
not  solemnly  made  for  such  trivial  purposes 
alone. 

But,  if  such  were  the  only  purposes  of  the  ■ 
will,  or  even  if  there  was  the  added  purpose 
to  direct  the  doing  of  things  already  provid- 
ed for  and  required  by  the  law,  then  either 
and  all  of  such  purposes  were  very  fully  and 
clearly  effectuated  in  paragraphs  1,  2,  3,  6, 
and  8,  and  nothing  further  could  have  been 
written  to  strengthen  or  elucidate  them. 

These  conclusions  bring  us  to  a  considera- 
tion of  the  remaining  provisions  of  the  Instru- 
ment, embraced  in  paragraphs  4,  5,  and  7.  If 
the  only  purpose  in  the  mind  of  the  testatrix, 
in  making  her  will,  was  to  devise  to  her  two 
children  the  fee  in  the  entire  estate,  as  con- 
tended by  appellees,  then  why  did  she  add 
these  further  provisions}    Any  good-faith  ef- 
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fort  to  ascertain  the  Intention  of  testatrix 
must  embrace  a  consideration  of  the  whole  in- 
strument and  every  provision  and  clause 
therein,  and  it  will  not  do  simply  to  Ignore 
the  provisions  in  the  three  paragraphs  men- 
tioned. They  must  be  read  and  considered  in 
connection  with  all  the  other  provisions,  and 
they  must  be  given  effect,  unless,  indeed,  to 
do  so  will  contravene  the  law.  If  they  are  In 
real  or  apparent  conflict  with  other  provi- 
sions of  the  will,  they  most  be  harmonized 
therewith,  If  that  can  be  done,  since  the  law 
imposes  upon  the  courts  the  solemn  duty 
of  putting  Into  affect  the  expressed  objects 
In  the  mind  of  the  testatrix. 

And,  first,  we  will  look  at  the  fourth  para- 
graph of  the  will,  which  provides: 

"In  case  John  Oreenleaf  Darragh  dies  be- 
fore his  sister,  Mabel  Darragb  Jenkins,  without 
heirs  of  his  body,  all  of  his  portion  of  the 
estate  shall  go  to  my  said  daughter,  Mabel  Bar- 
ragh  Jenkins;  but  if  he  dies  leaving  issue  of 
his  own  body,  then  his  said  heirs  shall  inherit 
bis  portion  of  said  estate." 

It  must  be  borne  in  mind  that  In  the  first 
paragraph  of  the  will  testatrix  had  definite- 
ly and  clearly  devised  to  her  son  a  full  half 
Interest  in  the  estate,  without  any  exception, 
reservation,  or  limitation,  except  as  to  cer- 
tain personal  property,  the  di^osition  of 
which  in  subsequent  paragraphs  is  clear  and 
Is  not  to  be  questioned.  But  now,  in  the 
fourth  paragraph,  the  provisions  of  the  in- 
strument return  to  the  subject  of  disposi- 
tion of  the  estate,  and  very  clearly  show  an 
intention  on  the  part  of  the  testatrix  to  re- 
sume or  continue  control  of  the  property  not 
specifically  disposed  of  in  the  second,  third, 
and  sixth  paragraphs,  In  which  the  absolute 
devise  in  the  first  paragraph  Is  confirmed 
as  to  certain  personal  property,  and  direct  in 
detail  the  course  of  its  disposition.  And 
having  arrived  at  this  close-up  view  of  the  in- 
tention of  testatrix,  it  becomes  obvious.  It 
seems  to  us,  that  she  did  not  intend  that  her 
son  should  have  the  power  of  alienating  his 
portion  of  such  estate,  but  the  same  should 
remain  intact  and  pass  on  to  his  sister 
upon  his  death  without  living  Issue  of  his 
body. 

The  fifth  paragraph  of  the  will  provides: 

"In  case  of  the  death  of  my  daughter,  Mabel 
Darragb  Jenkins,  and  in  case  of  the  death  of 
John  Darragb  Barmore,  her  child,  then  the 
said  John  Oreenleaf  Darragb,  if  living,  or  bis 
heirs,  as  hereinabove  stated,  sbaU  take  her 
estate;  but  in  case  that  the  said  Mabel  Darragh 
Jenkins  at  her  death  should  leave  children, 
which  includes  John  Darragh  Barmore,  her 
children  shall  inherit  her  estate,  share  and 
share  ahke." 

Here  again  the  testatrix  evidences  an  In- 
tention, as  in  the  case  of  the  devise  to  her 
son,  fo  preserve  Intact  the  portion  of  the  es- 
tate devised  tober  daughter,  so  that  upon  the 
tatter's  death  the  same  should  pass  to  her 


children.  The  language  of  the  provisions  of 
this  paragraph  differs  very  materially,  If 
strictly  construed,  from  the  language  of  the 
corresiwndlng  provision  with  reference  to  the 
portion  of  the  estate  sought  to  be  devised 
to  John  Greenleaf  Darragh,  and  yet  it  is  ap- 
parent that  It  was  the  Intention  of  testatrix 
to  pass  the  estate  on  through  each  of  her 
children  upon  the  same  terms  and  conditions, 
and  with  the  same  limitations  and  restric- 
tions, and  that  intention  should  be  respected 
if  the  law  will  so  permit. 

The  seventh  paragraph  of  the  wOl  pro- 
vides : 

"It  is  the  wish  and  is  so  enjoined  upon  John 
Greenleaf  Darragb  and  Mabel  Darragb  Jenkins, 
that  they  shall  take  care  of  John  Darragb 
Barmore  and  properly  educate  him,  to  be  paid 
for  out  of  the  estate  which  I  give  to  my  said 
two  children,  John  Oreenleaf  Darragh  and 
Mabel  Darragb  Jenkins,  nntil  the  said  John 
Darragb  Barmore  shall  have  received  his  edu- 
cation. It  is  understood  that  whatever  rights 
John  Darragb  Barmore  receives  under  the 
provisions  of  this  Will  shall  lapse  and  revert 
to  my  said  children  or  their  heirs,  in  case  be 
gives  any  part  whatsoever  of  the  estate  he  in- 
herits hereunder  to  any  of  bis  Barmore  kin, 
including  bis  father  and  grandfather." 

The  first  clause  of  this  paragraph  is,  of 
course,  plain  enough  and  amounts,  in  effect, 
simply  to  a  request  of  the  children  of  testa- 
trix to  see  to  the  education  of  the  grand- 
child, John  Darragh  Barmore,  to  be  paid  for 
out  of  the  estate  in  question.  Appellees  con- 
tend that  this  clause  has  a  tendency  to  con- 
firm the  absolute  devise  in  the  first  paragraph 
in  that  testatrix  here  refers  to  "the  estate 
which  I  give  to  my  two  said  children,  John 
Greenleaf  Darragh  and  Mabel  Darragh  Jen- 
kins." But  If  that  Is  the  effect  of  this  refer- 
ence, it  Is  more  than  overcome  by  the  fur- 
ther references  in  the  second  clause  of  the 
same  paragraph  to  "the  rights  John  Dar- 
ragh Barmore  receives  under  the  provisions 
of  this  will,"  and  to  "the  estate  he  inherits 
hereunder."  In  so  far  as  It  has  a  hearing  up- 
on the  question  of  the  intention  of  testatrix, 
it  may  be  said  that  the  seventh  paragraph, 
taken  as  a  whole,  indicates  that  while  she 
desired  her  two  children  to  have  the  use  and 
benefit  of  the  estate,  testatrix  did  not  want 
it  to  get  beyond  the  reach  of  this  grandchild. 
The  direct  purpose  of  the  seventh  paragraph, 
however,  was,  of  course,  to  request  that  John 
Darragh  Barmore  be  educated,  and  to  pre- 
vent any  part  of  the  estate  from  passing 
through  him   to  his  Barmore  connections. 

To  sum  up  the  purposes  which  we  think 
were  in  the  mind  of  testatrix  when  she  madft 
her  will,  we  find  that  she  desired  her  chil- 
dren, John  Oreenleaf  Darragh  and  Mabel 
Darragh  Jenkins,  to  use  and  enjoy,  upon 
equal  terms,  the  whole  of  the  estate  so  long 
as  they  each  lived,  but  that  this  estate  should 
remain  Intact,  and,  except  the  personal  prop- 
erty In  which  the  fee  la  specifically  confirmed 
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In  tbe  second,  third,  and  sixth  paragraphs, 
shoald  pass  to  the  children  of  said  devisees; 
and,  further,  that  if  either  Jolin  Greenleaf 
Darragh  or  Mabel  Darragh  Jenkins  should 
die  wlthont  children,  then  his ,  or  her  por- 
tion of  such  estate  should  pass  to  the  other. 

Appellees  urge  that  the  devise  of  the  cer- 
tain personal  property  mentioned  in  para- 
graphs 2,  8,  and  6  of  the  will  must  take  the 
same  course  as  the  devise  of  all  the  balance 
of  the  estate ;  that  the  first  paragraph  is  an 
absolute  devise  of  the  whole  estate;  and 
that  if  we  should  hold'  (as  appellees  slgnifl- 
cantly  surmise  we  wUl  do)  that  the  devise  of 
the  estate  other  than  the  articles  mentioned 
in  those  paragraphs  is  limited  by  paragraphs 
4  and  5,  then  we  must  hold  also  that  the 
limitations  apply  with  equal  force  to  the 
kitchen  utensils,  etc.,  specifically  distributed 
In  paragraphs  2,  3,  and  6.  But  this  position 
is  In  our  opinion  insupportable,  notwith- 
standing its  apparent  logla  We  think  the 
testatrix  sought  in  paragraphs  2,  3,  and  6  to 
except  the  articles  therein  mentioned  from 
the  operation  of  the  provisions  of  paragraphs 
4  and  5.  This  is  made  obvious,  we  think,  by 
the  very  nature  of  those  articles,  by  the  sig- 
nificant fact  that  testatrix  singled  them  out, 
and,  reiterating  the  gift  in  fee,  specifically 
distributed  them  in  a  peculiarly  appropriate 
way  among  the  devisees,  and  by  the  further 
fact  of  the  omission  of  any  provision  for  a 
subsequent  devise  over  as  to  these  articles. 
The  provisions  of  paragraphs  2,  3,  and  6  are, 
as  to  the  articles  mentioned,  confirmatory  of 
the  absolute  devise  in  paragraph  1,  while 
the  provisions  of  paragraphs  4  and  5  are  in 
positive  derogation  thereof. 

Having  ascertained  as  best  we  could  the  in- 
tention of  the  maker  of  the  will,  it  becomes 
the  duty  of  the  court  to  give  effect  to  this 
intention.  If  that  can  be  done  with  due  re- 
spect and  regard  to  public  policy,  to  the  com- 
mon law,  and  to  the  statute  law  of  the  state. 
Appellees  urge  that  the  language  of  para- 
graphs 4  and  5  Is  confused  and  of  doubtful 
import,  and  the  purposes  thereof  obscure, 
and  cannot  serve  to  limit  the  devise  so  clear- 
ly expressed  in  the  first  paragraph.  While 
It  is  true  that  the  language  of  this  paragraph 
Is  peculiar,  to  say  the  least  of  it,  we  think 
that  the  intention  of  the  testatrix  as  therein 
expressed  is  unmistakable  and  enforceable. 

So,  keeping  in  mind  the  first  paragraph  of 
the  will.  In  whidi  the  testatrix  devises  her 
estate  In  equal  shares  to  her  two  children, 
and  paragraphs  2,  3,  and  6,  in  which  the  fee 
In  certain  personal  property  is  confirmed  by 
specific  distribution,  we  pass  on  to  a  con- 
struction, in  their  order,  of  the  fourth  and 
fifth  paragraphs,  the  provisions  of  which 
give  rise  to  this  litigation.  Ttie  fourth  par- 
agraph will  be  quoted  again : 

"In  case  John  Greenleaf  Darraeh  dies  before 
bis  Bi'stfr,  Mabel  Darragh  Jenkins,  withont 
heirs  of  his  body,  all  of  his  portion  of  the 
•state   shall  go  to  my   said  daughter,  Mabel 


Darragh  JenUns:  but  if  he  dies  leaving  Issne 
of  his  own  body,  then  his  said  heirs  shall 
inherit  his  portion  of  said  estate." 

Appellant,  John  Darragh  Barmore,  con- 
tends that  this  provision,  taken  in  connection 
with  and  as  a  limitation  upon  the  first  para- 
graph, conveys  to  John  Greenleaf  Darragh 
a  qualified  defeasible  fee  In  the  estate,  sub- 
ject to  be  defeated  upon  his  death  without 
issue.  Appellees  urge,  on  the  contrary,  that, 
whether  so  Intended  by  testatrix  or  not,  the 
provisions  of  this  paragraph  cannot  operate 
as  a  limitation  upon  the  fee  passing  direct- 
ly to  John  Greenleaf  Darragh  under  the  first 
paragraph.  Appellees  base  this  contention 
upon  several  contentions,  which  will  be  now 
considered. 

[1]  First,  It  Is  urged  that  the  first  para- 
graph of  the  will  "creates  an  absolute  es- 
tate In  fee  simple,"  and  that  "a  subsequent 
paragraph  which  attempts  a  limitation  over 
to  another  upon  the  absolute  estate  already 
devised  Is  r^ugnant  to  and  inconsistent  with 
the  absolute  property  in  the  first  devisees 
and  is  void."  It  Is  true  that  the  first  para- 
graph, when  taken  alone,  and  ignoring  all 
the  other  provisions  of  the  will,  creates  an 
estate  in  fee  simple  In  the  named  benefici- 
aries. But  we  are  not  permitted  to  look  alone 
to  the  first  or  any  particular  paragraph  of 
the  instrument,  or  to  Ignore  any  provision 
or  provisions,  or  all  the  provisions  but  the 
first  or  any  particular  one.  We  must  look 
to  all  the  provisions  when  we  set  about  In 
good  faith  to  ascertain  the  Intention  and 
give  efllect  thereto.  This  rule,  now  thor- 
oughly settled  by  the  decisions.  Is  well  stat- 
ed by  Mr.  Justice  Stayton,  In  McMurry  v. 
Stanley,  69  Tex.  227,  6  S.  W.  412,  and  quoted 
with  approval  by  Chief  Justice  Gaines  In 
Dulin  V.  Moore,  96  Tex.  136,  70  S.  W.  742: 

"In  conBtruing  the  will  all  of  its  provisions 
should  be  looked  to  for  the  purpose  of  ascer- 
taining what  the  real  intention  of  the  testatrix 
was;  and,  if  this  can  be  ascertained  from  the 
language  of  the  instrument,  then  any  particu- 
lar paragraph  of  the  will,  which,  considered 
alone,  would  Indicate  a  contrary  intent,  must 
yield  to  the  intention  manifested  by  the  whole 
instrument." 

[2]  In  support  of  their  proposition  now  un- 
der discussion,  appellees  cite  a  number  of 
authorities.  Including  article  1106,  R.  S.,  as 
follows: 

"Every  estate  in  lands  which  shall  here- 
after be  granted,  conveyed  or  devised  to  one 
although  other  words  heretofore  necessary 
at  common  law  to  transfer  an  estate  in  fee 
simple  be  not  added,  shall  be  deemed  a  fee 
simple,  if  a  less  estate  be  not  limited  by  ex- 
press words  or  do  not  appear  to  have  been 
granted,  conveyed  or  devised  by  construction 
or  operation  of  law." 

We  do  not,  by  any  means,  undertake  to 
question  the  value  t>r  Justice  of  this  provl- 
sion  of  the  statute.    But  we  do  mot  regard 
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It  as  materia]  here,  because  It  appears  to  us 
that  the  limitations  In  the  fourth  paragraph 
of  the  win  are  In  fact  by  "express  words," 
the  meaning  and  purpose  of  which  are  an- 
ml-stakable.  The  rule  embraced  In  article 
1106  is  after  all  but  the  mle  of  the  decisions, 
and  while  It  is  followed  In  some  of  the  au- 
thorities cited  by  appellees,  none  of  them 
goes  further  than  the  statute  In  qnestlon. 
Let  us  quote  further  from  McMorry  t.  Stan- 
ley, supra: 

"There  are  cases  that  hold  that  an  absolute 
power  of  disposition,  ^ven  to  the  first  taker 
for  his  own  benefit,  renders  a  subsequent  lim- 
itation void  for  repugnancy,  and  the  dedsions 
were  made  by  courts  for  whose  opinions  we 
have  the  highest  respect.  We,  however,  doubt 
the  propriety  of  applying  sacb  an  arbitrary 
mle  in  the  construction  of  testamentary  pa- 
pers, for  it  would  often  defeat  the  intention 
of  a  testator,  as  clearly  expressed  as  may 
be  the  intention  to  confer  on  the  first  taker 
a  particular  estate,  with  power  to  dispose  of  a 
part  or  the  whole  of  the  property.  At  most 
it  Is  but  a  role,  technical  in  its  nature,  based 
upon  the  presumed  intention  of  a  testator, 
which  ought  never  to  be  given  a  controlling 
effect  when,  by  the  clear  language  of  a  will, 
it  appears  that  the  testator  did  not  intend 
that  the  first  taker  should  have  an  absolute 
estate  in  fee  for  his  own  use  and  benefit.  Any 
other  ruling  may  make  the  intention  of  a  tes- 
tator to  depend  on  a  presumption  of  fact,  when 
the  testator,  by  bis  own  language,  has  made 
his  intention  clear  and  thus  left  no  occasion 
for  Indulging  in   presumptions. 

"It  is  always  dangerous  to  adopt  arbitrary 
rnlea  for  the  construction  of  testamentary  pa- 
pers. It  Is  no  doubt  true  that,  when  an  es- 
tate is  ^ven  in  one  part  of  a  will,  in  clear  and 
decisive  terms,  such  eatate  cannot  be  taken 
away  or  cut  down  by  any  subsequent  words 
that  are  not  as  clear  and  decisive  as  the  words 
of  the  clause  giving  the  estate.  As  said  by 
the  Court  of  Appeals  of  New  York:  The 
role  that  a  limitation  over  to  one  cannot  be 
based  npOn  a  primary  devise  of  an  absolute 
estate  to  another  is  founded  entirely  upon 
the  supposed  intention  of  the  testator.  When 
provisions  are  irreconcilably  conflicting,  one 
must  give  way  to  the  other,  and  that  mnst  be 
adopted  which  seems  to  accord  most  clearly 
with  the  testator's  primary  object  in  executing 
the  instrument;  but  when,  by  limiting  the  char- 
acter of  the  first  estate,  the  second  may  also 
be  preserved,  it  is  clearly  the  duty  of  the  court 
to  do  BO,  unless  such  a  constmction  is  subver- 
sive of  the  general  scheme  of  the  will,  or  for- 
bidden by  some  inflexible  rule  of  law.'  Wager 
et  al.  V.  Wager,  96  N.  1.  174." 

[3]  Appellees'  next  proposition  la  best 
stated  by  quoting  it: 

"Where,  as  in  this  case,  the  absolute  title 
to  the  real  property  is  devised  to  appellees  in 
fee  simple  by  Uie  first  paragraph  of  the  will, 
the  devise  over  in  case  of  their  death  which 
Is  provided  for  In  the  fourth  and  fifth  para- 
graphs is,  upon  well-settled  principles  of  law, 
construed  to  mean  the  death  of  the  appellees 
ocearring  dnrlng  the  lifetine  of  testatrix. 
Since,  however,  appellees  survived  the  testa- 
trix,  ths  Umltatians    and  c«ntingenclea   pro- 


7.  DABRAOH  477 

aw.) 

vided  for  in  the  fourth  and  fifth  paragraphs  of 
the  will  are  read  out  of  the  will,  and  the  will 
is  to  be  construed  as  if  said  paragraphs  were 
not  contained  therein." 

It  is  true  that  where  It  is  provided  In  a 
will  that  an  estate  shall  take  a  certain  course 
"in  case  of  the  death  of  a  named  person, 
the  courts  now  construe  such  words  to  mean 
"in  case  such  person  dies  before  the  testator 
dies."  St  Paul's  Sanitarium  t.  Freeman, 
102  Tex.  376,  117  S.  W.  425, 132  Am.  St  Rep. 
886;  Johnston  v.  Reyes,  183  S.  W.  7.  This 
holding  is  now  the  established  rule,  and  the 
contention  of  appellees  is  undoubtedly  cor- 
rect, in  the  abstract.  But  the  provision  in 
the  fourth  paragraph  of  the  Darragh  will 
does  not  furnish  a  concrete  example  for  the 
application  of  this  rule,  because  here  the 
contingency  named  is  not  merely  "in  case 
John  Greenleaf  Darragh  dies,"  but  is  "in 
case  John  Oreenleaf  Darragh  dies  before 
his  sister,  Mabel  Darragh  Jenkins,  without 
heirs  of  his  body."  The  contingmcy  con- 
templated, then,  Is  not  merely  the  death  of 
John  Oreenleaf  Darragh,  which  is  not  a  con- 
tingency at  all,  but  a  certainty,  but  compris- 
es two  events,  to  wit :  (a)  The  death  of  Dar- 
ragh prior  to  the  death  of  bis  sister,  and  (b) 
bis  death  without  heirs  of  his  body,  neither 
of  which  events  la  certain,  and  neither  of 
which  has  yet  occurred.  St  Paul's  Sanita- 
rium V.  Freeman,  supra. 

[4]  In  connection  with  Uie  phase  of  the 
case  now  under  discussion,  appellees  have 
much  to  say  of  the  rule  in  Shelley's  Case, 
which  they  Ingenlonsly  invoke  to  support 
their  contention  that  under  the  terms  of  the 
will  the  estate  was  conveyed  in  fee  simple 
to  appellees.  W'hlle  it  is  true  that  this  vener- 
able mle  has  not  always  met  with  a  cordial 
reception  into  the  Jurisprudence  of  Texas 
(Tendlck  y.  EJvetts,  38  Tex.  275),  and  that  in 
erren  a  comparatively  recent  case  the  Su- 
preme Court  of  the  state  recommended  to  the 
Legislature  that  it  be  repealed  (Lacey  v. 
Floyd,  99  Tex.  112,  87  S.  W.  665),  It  has 
nevertheless  finally  found  a  secure  place  in 
that  Jurisprudence ;  and  while  its  application 
may  in  some  cases  work  hardships,  sometimes 
real  but  more  often  merely  apparent,  it  is 
Just  as  firmly  a  part  of  our  system  as  If  It 
had  been  crystallized  into  a  statute.  It  has 
been  said  somewhere  that,  as  a  matter  of 
fact  the  rule  was  created  for  the  purpose  of 
obstructing,  rather  than  effectuating,  Inten- 
tion ;  but  that  may  be  said  of  almost  any  rule 
of  law,  as  this  Is.  It  is  not  a  rule  of  con- 
struction, or  of  intention.  It  is  essential- 
ly a  wise  rule,  for,  while  it  has  been  buffet- 
ed about  by  the  Legislatures  and  courts  of 
many  lands,  and  railed  at  and  berated 
through  all  that  period  it  has  nevertheless 
survived  for  more  than  half  a  thousand 
years.  But  this  rule  does  not  apply  to  the 
fourth  paragraph  of  the  Darragh  will, 
as  appellees  urge  upon  ni.    We  think  that 
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under  that  paragraph  of  the  will  the  course 
of  the  devise  Is  afflrmatively  deflected  from  a 
conflict  with  the  rule  In  Shelley's  Case. 
That  rule  is  directed  against  a  devise  over  to 
the  heirs  of  the  first  taker.  And  if  In  the 
first  clause  of  the  fourth  paragraph  It  had 
been  provided  that  in  event  of  the  death  of 
Darragh,  the  ancestor,  before  the  death  of 
bis  sister  his  heirs  should  take  the  estate,  the 
rule  in  question  would  apply.  But  that  is 
not  the  case  here.  On  the  contrary,  the  pro- 
vision is  that  if  Darragh  should  die  before 
his  sister  and  without  heirs  of  his  body  the 
estate  shall  go,  not  to  his  heirs,  but  to  a 
named  beneficiary,  to  wit,  his  sister,  and  the 
rule  In  Shelley's  Case  is  thus  avoided. 

[S]  In  their  original  brief  appellees  treat 
as  one  the  two  clauses  of  the  fourth  para- 
graph of  the  will,  but  In  their  more  extended 
supplemental  brief  or  argument  they  treat 
the  two  clauses  separately,  as  we  think  must 
be  dona  Let  us  analyze  these  clauses  for  a 
moment:  The  first  provides  that  if  John 
Greenleaf  Darragh  dies  without  heirs  of  bis 
body,  his  sister,  Mabel  Darragh  Jenkins  (it 
living)  shall  take  his  part  of  the  estate.  That 
clause  completely  provides  for  the  contin- 
gency described,  and  must  be  tested  by  its 
own  terms  in  determining  its  validity,  not- 
withstanding the  requirement  that  the 
second  clause,  as  .well  as  all  the  other  parts 
of  the  instrument,  must  be  looked  to  in  aid  of 
construction  and  in  determining  intention. 
Thft  first  clause,  thai,  provides,  simply  and 
unmistakably,  that  if  John  Greenleaf  Dar- 
ragh dies  before  Mabel  Darragh  Jenkins,  and 
"without  heirs  of  his  body,"  then  Mabel  Dar- 
ragh Jenkins  shall  take  the  estate  given  him 
In  the  first  paragraph  of  the  will.  The  pro- 
vision is  complete,  and,  in  our  opinion,  valid, 
and  must  be  given  efTect  in  accordance  with 
tbe  clear  intention  of  the  testatrix.  The 
second  clause  provides  that  If  Jolm  Greenleaf 
Darragh  "dies  leaving  Issue  of  his  own  body, 
then  his  said  heirs  shall  Inherit  his  portion  of 
the  estate."  This  provision  Is  Intended, 
obviously,  as  an  alternative  course  for  the 
estate  to  take  If  It  should  be  deflected  from 
tbe  course  fixed  In  the  first  clause  because  of 
the  failure  of  the  basic  contingency  therein 
provided  for — the  death  of  Darragh  before 
that  of  his  sister.  The  second  clause,  when 
considered  alone,  raises  Innumerable  ques- 
tions, both  of  Intention  and  construction, 
but  when  considered  in  connection  with  the 
first  clause  becomes  more  simple.  What  Is 
meant,  In  the  first  clause,  by  "heirs  of  lUs 
body"?  And  In  the  second  by  "Issue  of  his 
own  body"?  And  by  "inherit"?  And  by  "his 
said  heirs"?  Surely,  by  "heirs  of  his  body" 
testatrix  did  not  mean  to  describe  that  class 
of  persons  who  by  Inheritance  take  In  succes- 
sion from  generation  to  generation,  which  is 
the  technical  meaning  of  the  phrase  when  con- 
sidered alone  and  without  reference  to  the 
context  of  the  instrument  in  which  it  is  used. 


It  has  been  said  that  these  words  may  have  a 
double  Import — one,  an  Import  of  designation, 
by  which  it  is  intended  to  elect  those  heirs 
In  being  at  the  time  of  tbe  death  of  the  first 
taker;  and  the  other  an  Import  of  inherit- 
ance, meaning  descendants  through  all  future 
time  80  long  as  there  are  any.  Moreover,  the 
term  may  be  construed  to  mean,  simply, 
children.  If  It  is  apparent  from  the  context 
of  the  Instrument  In  which  it  is  used  that 
avdi  was  the  Intention  oC  the  testator. 
Slmonton  Case,  93  Tex.  50,  53  S.  W.  339,  77 
Am.  St  Rep.  824.  The  same  may  be  said 
of  the  term  "issue  of  his  own  body,"  as  used 
In  the  second  clause  of  the  fourth  paragraph. 
Undoubtedly,  the  testatrix  had  in  contemiria- 
tlon  the  same  heirs  when  she  used  these  ex> 
pressions.  The  second  clause,  as  stated,  is 
an  alternative  of  the  first  clause ;  in  the  first 
It  directs  a  course  In  the  absence  of  certain 
heirs,  and  in  the  second  directs  another 
course  In  the  presence  of  certain  heirs.  Of 
course,  the  same  heirs  were  in  contemplation 
in  both  instances.  And  in  the  second  dause 
it  is  provided  that  if  Darragh  dies  leaving 
"issue  of  his  own  body"  then  his  said  heirs 
"shall  inherit,"  etc.  To  what  "heirs"  does  tes- 
tatrix refer?  The  word  "heirs"  Is  used  in  the 
first  clause,  but  not  in  the  second.  Unques- 
tionably, she  had  reference,  however,  to  the 
"heirs"  mentioned  In  the  first  clause  and  to 
the  "Issue"  mentioned  in  the  second  clause; 
throughout  the  paragraph  she  had  In  mind 
the  same  heirs,  whoever  they  were.  And 
there  Is  the  word  "inherit"  In  the  second 
clause  of  the  fourth  paragraph.  Is  it  not 
probable  that  she  means  that  in  the  event 
provided  for  In  this  clause  the  heirs  testatrix 
had  In  mind  should  "take"  rather  than  "in- 
herit" the  estate  referred  to?  And  yet  the 
respective  meanings  of  the  two  words  are 
different  and  in  legal  effect  in  irreconcilable 
conflict  "Inherit"  Is  a  word  of  limitation; 
"take"  Is  a  word  of  purchase.  A  tesU- 
tor  can  direct  who  shall  "take"  an  estate; 
but  he  cannot  say  who  shall  "Inherit" 
It  If  the  testatrix  here  used  the  word  "In- 
herit" advisedly,  then  she  undertook  to  do 
that  which  In  law  she  could  not  do;  if  she 
inadvertently  used  it  in  the  place  of  the 
word  "take,"  then  she  was  dcdng  that  which 
the  law  permitted  her  to  do. 

[8-J]  The  courts  may,  as  we  have  said,  look 
at  the  context  of  a  will  when  in  search  of  tho 
intention  of  tbe  testator  in  case  of  ambiguity 
or  uncertainty,  and  upon  ascertaining  such 
Intention  may  harmonize  and  reconcile  in- 
consistencies and  apparent  conflicts,  and  in 
accomplishing  these  objects  may  give  t* 
words  or  phrases  meanings  other  than  their 
technical  import  When  the  intention  is 
clearly  ascertainable,  the  courts  will  go  far 
In  rearranging  and  modifying  words  and 
phrases  in  order  to  effectuate  that  Intention, 
and  where  such  words  or  phrases  are  suscep- 
tible  of  two   constructions,   one   consistent 
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with  an  Intention  to  do  that  which  the  tes- 
tator may  lawfully  do,  and  the  other  con- 
sistent with  an  Intention  to  do  that  which  he 
may  not  lawfully  do,  the  one  construction  will 
be  adopted,  and  the  other  rejected.  Han- 
cock V.  Butler,  21  Tex.  804.  On  the  .other 
hand,  however,  the  courts  must  not  indulge 
in  and  give  effect  to  mere  conjecture  as  to 
the  intention  of  a  testator;  that  wonld  be 
assuming  the  power  to  make,  rather  than  con- 
strue, the  will.  Philleo  v.  HoUiday,  24  Tex. 
38.  Now,  with '  these  general  principles  in 
view,  we  will  endeavor  to  state  our  conclu- 
sions as  to  the  meaning  and  effect  of  the 
fourth  paragraph  of  the  will  in  question, 
which  for  convenience  we  will  restate: 

"In  case  John  Greenleaf  Darragh  dies  before 
his  Bister,  Mabel  Darragh  Jenkins,  without 
heirs  of  his  body,  all  of  liia  portion  of  the 
estate  sliall  go  to  my  said  daughter,  Mabel 
Darragh  JenkiDs;  but  if  he  dies  leaving  issue 
of  his  own  body,  then  liis  said  heirs  shall  in- 
herit his  portion  of  said  estate." 

The  primary  Intention  of  the  testatrix  was, 
obviously  and  of  course,  to  keep  the  estate  in 
her  children  and  grandchildren.  Her  first 
step  to  that  end,  as  expressed  in  the  first 
clause,  was  to  provide  that  if  John  Greenleaf 
Darragh  should  die  before  his  sister,  Mabel 
Darragh  Jenkins,  and  without  heirs  of  his 
body,  all  of  his  portion  of  the  estate  should 
go  to  his  said  sister.  We  think,  as  to  this 
clause,  the  ease  comes  squarely  under  the  de- 
cision in  St.  Paul's  Sanitarium  v.  Freeman, 
supra,  and  that,  surviving  the  testatrix,  John 
Greenleaf  Darragh  did  not  take  title  abso- 
lutely, but  that  on  the  condition  of  his 
death  without  heirs  of  his  body  the  devise 
over  to  Hat>el  Darragh  Jenkins,  if  living,  will 
take  effect  In  the  Freeman  Case,  <»e  Julian 
Beverchon  was  the  testator,  and  after  bis 
death  Freeman,  the  first  taker,  who  had 
never  married,  brought  suit,  as  Darragh  has 
here  done,  to  have  the  will  construed  and  to 
determine  the  question  of  whether  he  was 
entitled  to  a  fee-simple  title  ha  the  devised 
property,  or  whether  the  estate  he  held  in  the 
property  was  subject  to  be  defeated  by  his 
death  without  issue.  In  the  second  para- 
graph of  tola  will  Reverchon  devised  aU  his 
property  In  fee  to  Freeman,  but  in  a  subse- 
quent paragraph  it  was  provided  that — 

"In  the  event  the  said  Robert  M.  Freeman 
shall  die  withont  issue,  then  *  *  *  all  of 
my  said  property  willed  as  aforesaid  (shall) 
be  given  to"  the  sanitariam. 

The  dause  of  the  Darragh  will  now  under 
consideration  provides  that  "in  case" — which 
means  "in  the  .  event" — "Jolm  Greenleaf 
Darragh  dies  before  his  sister,  without  heirs 
of  his  body" — which  as  here  used  means  the 
■ame  as  "without  issue" — "all  of  his  portion 
of  the  estate  stiaU  go  to  my  said  daughter, 
Mabel  Darragh  Jenkins."  It  is  obvious  that 
the  purpose^  effect,  and  meaning  of  the  two 
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provisions  are  identical.  In  each  instance  it 
is  provided,  simply,  that  in  event  of  the  death 
of  the  first  taker  vdthout  issue  the  estate 
shall  go  to  the  second  taker.  The  question 
now  under  discussion  was  the  only  questl(» 
before  the  court  in  the  Freeman  Case, 
except  one  of  construction  of  an  Incidental 
phrase,  whi<d>  is  also  in  point  here.  The 
opinion  in  that  case,  written  by  Chief  Jus- 
tice Gaines,  is  thoroughly  applicable  to  and 
decisive  of  the  question  here,  and  it  was 
there  held  that  should  Freeman  die  at 
any  time  without  issue  the  llmltatitui  over  to 
the  sanitarium  shall  take  effect,  and  the 
Judgment  of  the  trial  court  that  Freeman 
was  entiUed  to  the  property  in  fee  simple 
was  reversed  and  rendered.  In  deference  to 
that  decision  we  hold,  then,  that  the  effect  of 
the  provisions  of  the  first  paragraph  and  the 
first  clause  of  the  fourth  paragraph,  when 
construed  together,  as  they  must  be  is  not  to 
pass  the  fee  simple  to  John  Greenleaf  Dar- 
ragh upon  the  death  ot  testatrix,  but  that  up- 
on the  condition  of  his  death  without  issue 
the  limitation  over  to  Mabel  Darragh  Jenkins 
will  take  effect  In  so  holding,  we  are  not 
unmindful  of  the  earnest  reasoning  of  coun- 
sel, and  the  great  care  and  ability  with  which 
they  have  presented  their  contention  that 
Mrs.  Darragh  intended  and  the  effect  of  the 
law  requires  that  her  son  should,  upon  her 
death,  be  vested  with  the  fee  simple  to  the 
estate  devised.  Such  an  intention  could  not 
have  been  better  expressed  than  by  designedly 
omitting  this  clause  from  the  will ;  but,  the 
clause  being  present,  and  designedly- so.  It 
cannot  be  ignored,  but  must  be  considered, 
and  if  its  purpose  can  be  lawfully  effected 
that  must  be  done.  » 

[9]  This  brings  us  to  tlie  second  clause  of 
the  fourth  paragraph  of  the  will.  Primarily, 
it  is  the  alternative  of  the  first  clause,  which 
provides  for  disposition  of  the  estate  if  Dar- 
ragh die  withont  leaving  heirs  of  his  body, 
and  stipulates  that  if  Darragh  dies  "leaving 
issue  of  his  own  body,  then  his  said  heirs 
shall  inherit  his  portion  of  said  estate."  If 
this  clause  is  considered  alone,  withont 
testing  its  purposes  by  reference  to  any  other 
provisions  of  the  will,  it  would  probably 
come  within  the  mle  in  Shelley's  Case,  and 
therefore  be  withont  effect  We  have  en- 
deavored to  show  that  it  was  the  ai^parent 
purpose  of  testatrix  that  the  estate  should  go 
to  her  two  children  for  their  use  and  enjoy- 
ment, and  upon  the  death  of  either  without 
children,  or  living  issue  of  the  body,  as  the 
case  may  be,  the  corpus  of  the  estate  sliould 
pass  to  the  survivor,  but  in  case  of  children 
in  one  case,  and  -of  living  issue  ot  the  body  in 
the  other,  such  children  or  issue  should  take 
the  estate  of  their  respective  ancestors.  And 
the  question  is.  Can  this  purpose  be  given 
effect  under  the  i>ecullar  language  of  this 
clause?  If  given  their  general  signification, 
the  worda  "issue  ot  bis  own  body"  are  worda 
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of  limitation,  and  not  at  purctaase,  and  In 
this  case  would  offend  the  rule  In  Shelley's 
Case.  On  the  other  hand,  if  the  testatrix 
Intended  the  words  to  designate  the  bodily 
issue  of  John  Oreenleaf  Darragh  who  may  be 
in  being  at  the  time  of  his  decease,  then  the 
provision  does  not  so  offend.  In  the  one  case 
the  intention  is  to  do  that  which  cannot  law- 
fully be  done ;  in  the  other  the  intention  is  to 
do  that  which  can  lawfully  be  done.  Are  the 
words  as  here  used  susceptible  of  the  last  con- 
struction, that  is,  may  these  words  reasonably 
be  construed  to  designate,  and  give  the  prop- 
erty to,  persons  in  being  at  the  time  of  the 
death  of  John  Greenleaf  Darragh;  such  pei^ 
sons  being  the  issue  of  the  latter's  own  body? 
We  think  so.  Without  reference  to  the  gener- 
al purposes  of  the  testatrix  as  disclosed  by  the 
whole  will,  which  we  think  favors  such  con- 
struction, the  very  language  of  the  clause  em- 
bracing these  words,  "if  he  dies  leaving  issue 
of  his  own  body,"  imports  such  meaning,  and 
raises  the  presumption  that  she  did  not  mean 
to  make  the  devise  over  to  a  class  of  persons 
who  take  in  succession  from  generation, 
to  generation.  These  observations  bring  us 
inevitably  to  the  conclusion  that  by  the 
second  clause  of  the  fourth  paragraph  of  her 
will  Mrs.  Darragh  intended,  and  thought  she 
was  giving  ezpressl<Hi  to  such  Intention,  that 
if  her  son  be  survived  by  issue  of  his  own 
body,  such  issue  then  in  being  should  take 
the  estate,  and  such  being  the  intention,  and 
the  language  being  subject  to  that  import,  it 
will  be  given  that  effect  Our  construction, 
then,  X>t  the  fourth  paragraph  of  the  will,  both 
clauses  thereof  included,  in  connection  with 
the  first  paragraph,  is  this:  That  by  its 
terms  John  Greenleaf  Darragh  is  given  a  life 
estate  in  one-half  of  the  property  of  testa- 
trix other  than  that  spedflcally  devised  in  fee 
in  paragraphs  2,  3,  and  6.  If  he  is  survived 
by  his  sister,  Mabel  Darragh  Jenkins,  but 
not  by  issue  of  bis  own  body,  hla  sister  will 
take  such  estate ;  but  if  he  is  survived  by  Is- 
sue of  his  own  body,  then  those  of  such  issue 
who  are  living  at  the  time  of  his  death  will 
take  the  estate. 

[10]  We  come  now  to  the  fifth  paragraph  of 
the  will,  relating  to  the  estate  given  to  Mabel 
Darragh  Jenkins.  It  is  segregated  into  two 
clauses;  the  seocmd  being  the  alternative  of 
the  first,  which  Is  as  follows: 

"In  case  of  the  death  of  my  daughter,  Mabel 
Darragh  Jenkins,  and  in  case  of  the  death  of 
John  Darragh  Barmore,  her  child,  then  the 
said  John  Greenleaf  Darragh,  if  living,  or 
his  heirs,  as  hereinabove  stated,  shall  take  her 
estate.    •    •    •" 

We  have  shown  tiiat  where  a  devise  is 
made  over  to  one  "in  case  of  the  death"  of 
another,  and  no  other  contingency  Is  inter- 
posed, the  death  contemplated  is  one  occur- 
ring before  the  death  of  the  testator,  and  ap- 
plying tliat  rule  to  the  clause  quoted,  the  pro- 
vision "In  event  of  the  death  of'  Mabel  Dai> 


ragh  Jenkins  and  John  Darragh  Barmore 
means  in  event  of  their  deaths  before  the 
death  of  testatrix.  The  law  construction 
writes  the  phrase  to  read  this  way: 

"In  case  of  the  death  of  my  daughter,  Mabel 
Darrftgb  Jenkins,  before  the  death  of  testa- 
trix, and  in  case  of  the  death  of  John  Dar- 
ragh Barmore  before  the  death  of  testatrix, 
then  the  said  John  Greenleaf  Darragh,  if  liv- 
ing, or  his  heirs,  as  hereinabove  stated,  shall 
take  her  estate." 

It  is  probable  that  testatrix  intended  there 
to  provide  that  if  both  Mrs.  Jenkins  and  her 
child  died  before  Darragh  died,  then  Darragh 
or  the  heirs  of  his  own  body  would  take. 
But  it  is  not  so  expressed,  and  it  would  be 
repugnant  to  a  settled  rule  of  construction  to 
write  that  contingency  into  the  provision. 
So  the  contingency  provided  for  by  implica- 
tion— the  death  of  both  Mrs.  Jenkins  and  her 
son  before  the  death  of  testatrix — did  not 
occur,  and  is  now  impossible  of  occorrenoe, 
and  accordingly  the  devise  lapses. 

[11]  The  second  clause  of  the  fifth  para- 
graph, as  an  alternative  of  the  firat  clause, 
provides  that  "in  case  that  the  said  Mabel 
Darrai^  Jenkins  at  her  death  shall  leave 
children,  which  includes  John  Darragh 
Barmore,  her  chlldroi  shall  inherit  her 
estate,  share  and  share  aUk&"  .  The  clause 
Would  be  simple,  but  for  the  phrase  "whidi 
Includes  John  Darragh  Barmore"  and  the 
use  of  the  word  "Inherit."  The  purpose 
of  afllrmatively  designating  the  son  as  one 
of  the  children  of  his  mother  is  to  us  in- 
expUcabl&  But  as  the  reference  seems 
harmless,  and  without  any  influence  upon  the 
intention  or  construction  of  the  clause,  it 
should  be  treated  as  surplusage  and  of  no 
effect  for  any  purpose.  For  reasons  which 
we  have  already  set  up  in  discussing  the  use 
of  the  word  "inherit"  in  the  foiurth  para- 
graph, it  must  be  held  that  that  word  was 
likewise  inadvertently  used  in  the  tlfth.  It 
is  obvious  that  the  devise  over  is  to  the 
children  who  may  survive  the  first  taker, 
and  that  a  word  of  purchase,  rather  than  of 
limitation,  was  intended.  This  purpose,  it 
seems  to  us,  is  emphasized  by  the  use  of  the 
qualifying  words  "share  and  share  alike." 
It  is  quite  unlikely  that  testatrix  would  at- 
tempt to  exercise  a  control  over  the  estate 
that  the  law  does  not  permit  by  directing  ita 
course  of  Inheritance  after  the  death  of  the 
first  taker,  but  it  is  Inconceivable  that  she 
would  undertake  to  say  in  what  proportions 
it  should  thus  descend.  We  think  the  provi* 
sion  that  the  property  pass  share  and  share 
aUke  to  the  children  is  conclustve  of  the  in- 
tention that  it  pass  hf  purchase,  and  not  by 
Umltaticn.  So  we  hold  that  the  second 
clause  of  the  fifth  paragraph  of  the  will 
limlta  Mabel  Darragh  Jenkins  to  a  life  estate, 
with  remainder  over  to  those  of  her  dtlldren 
who  may  survive  her. 

[It,  t>]  We  will  discuss  again  tor  a  mo> 
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ment  the  aerentli  paragraph  of  the  will.  The 
first  clause  is  precatory  merely,  and  it  is  left 
to  the  will  of  John  Greenleaf  Darragh  and 
Mabel  Darragh  Jenkins  whether  Its  provi- 
sions shall  be  regarded.  The  second  clause 
directs  that  the  rights  that  John  Darragh 
Barmore  receives  under  the  provisions  of  the 
will  shall  revert  to  others  if  he  gives  any  of 
the  estate  be  inherits  under  the  wlU  to  any 
of  his  Barmore  Idn.  Tliis  provision  is,  of 
course,  for  obvlons  reasons,  void.  This 
brings  us  to  the  end  of  the  wlU  so  far  as  con- 
struction is  concerned. 

The  judgment  of  the  trial  court  is  reversed 
and  here  rendered  as  follows: 

(1)  That  John  Greenleaf  Darragh  and 
Mabel  Darragh  Jenidns  teke  a  life  estate, 
share  and  share  alike,  in  the  property  owned 
by  testatrix  at  the  time  of  her  death,  other 
than  the  personal  property  apeciflcally  devis- 
ed in  fee  and  distributed  by  the  provisions 
of  paragraphs  2,  3,  and  6. 

(2)  That  If  John  Greenleaf  Darragh  dies 
before  the  death  of  Mabel  Darra^  Jenkins,' 
without  heirs  of  his  body  then  living,  the  said 
Mabel  Darragh  Jenkins  shall  take  his  share 
of  the  estate,  other  then  mentioned  In  para- 
graphs 2,  S,  and  6,  but  U  he  is  survived  by 
Issue  of  his  own  body,  su(3i  issue  living  at  the 
time  of  his  death  shall  take  said  estate. 

(3)  That  upon  the  death  of  Mabel  Darragh 
Jenkins  her  children  shall  take  that  property 
tu  which  In  said  will  she  is  given  a  life  estate. 

Beversed  and  rendered. 

COBBS,  J.,  entered  his  disqualification,  and 
did  not  participate  In  this  decision. 


FORT  WORTH  ELEVATORS  CO.  V.  KEEL 
*.  SON  et  al.     (No.  7892.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

April  1,  1921.     Behearing  Denied 

April  28.  lOei.) 

1.  Sales  4s>200(2)— Where  wheat  shipped  eon- 
signed  to  shipper's  order,  title  passes  oh  the 
payment  of  draft  attached  to  bill  of  lading 
and  dellvsry  of  the  bill  of  lading,  though 
weighing  at  destination  necessary. 

Where  wheat  is  purchased  and  shipped  by 
rail  consigned  to  shipper's  order,  and  drafts  for 
the  price  are  sent  through  banks,  with  bills  of 
lading  attached,  and  such  drafts  are  paid  by 
the  purchaser,  and  bills  of  lading  delivered  to 
him,  title  passes  to  the  purchaser,  notwith- 
standing that  the  wheat  must  be  measured  or 
weighed  at  destination  to  definitely  detecmlne 
the  exact  sum  to  be  paid  for  the  entire  mass. 

2.  Carriers  «=388— Carrier  rellevad  of  liability 
for  shipment  on  delivery  to  purchaser's 
agent. 

Where  a  seller  of  wheat  shipped  it  by  rail 
to  his  order,  with  a  draft  and  bill  of  lading  at- 
tached, and  the  carrier  delivered  it  to  a  wharf 


company,  which  was  the  agent  of  the  purchaser 
authorized  to  receive  it,  the  carrier  thereafter 
owed  no  legal  duty  relative  to  the  protection 
of  the  wheat. 

3.  Carriers  «=>I34-Wharve«  <Ss>20(7)— Evl- 
denee  held  to  show  proximate  cause  of  loss 
of  wheat  due  to  act  of  God. 

In  an  action  by  a  purchaser  of  two  carloads 
of  wheat  brought  against  the  seller,  the  carrier, 
and  a  wharf  company,  where  it  appeared  that 
during  a  flood  the  wharf  company  hauled  the 
cars  into  the  yards  of  a  railroad  company, 
where  they  were  destroyed  by  fire  caused  by  the 
flood  waters  reaching  an  adjacent  car  of  un- 
slacked  lime,  the  undisputed  evidence  held  tb 
show  that  the  proximate  cause  of  loss  of  the 
wheat  was  due  to  a  storm  properly  classified  as 
an  act  of  God, 

4.  Wharves  «=>20(l)— Removal  of  wheat  by 
wharf  oompany  to  place  where  destroyed  held 
remote  and  not  proximate  oause  of  loss. 

In  an  action  by  a  purchaser  of  wheat  against 
the  seller,  the  carrier,  and  a  wharf  company  for 
loss  of  the  wheat  by  fire  due  to  fiood  waters 
produced  by  a  storm  reaching  a  car  of  undacked 
lime,  where  it  appeared,  that  the  wharf  com- 
pany, after  the  wheat  had  been  delivered  to  it, 
was  forced  to  haul  the  cars  to  another  point 
and  to  leave  them  in  the  yards  of  a  tliird  party 
where  the  loss  occurred,  the  removal  by  the 
wharf  company.  If  negUgence,  was  the  remote, 
and  not  the  proximate,  cause  of  the  loss. 

5.  Wharves  <85>20(7)  —  Evidence  sustaining 
finding  that  loss  from  storm  eould  not  have 
been  prevented  by  defendant. 

In  an  action  by  a  purchaser  of  two  carloads 
of  wheat  against  the  seller,  the  carrier,  and 
a  wharf  company  to  which  it  had  been  deliver- 
ed, where  it  appeared  that  because  of  a  storm 
flood  waters  gathered  to  a  height  forcing  the 
wharf  company  to  move  the  cars  to  a  place 
where  they  were  destroyed  by  fire,  caused  by 
water  reaching  nnslacked  lime,  evidence  held 
to  support  a  flnding  that  the  damage  by  high 
water  from  the  storm  could  not  be  prevented  by 
the  wharf  company  at  a  reasonable  expense  and 
without  injury  to  othen. 

e.  Wharveo   «=»20(l)— Wharf   company   held 
not  obligated  to  raise  tracks  above  level  of 
flood  waters  of  previoas  storms  to  prevent  In- 
Jury  to  wheat  dellvend  to  It 
In    an   action   by   a   purchaser   of  wheat 
against  the  seller,  the  carrier,  and  a  wharf  com- 
pany to  which  it  had  been  delivered,  for  its  loss 
by  fire  occurring  through  flood  waters  reaching 
a  car  of  nnslacked  lime  at  a  point  to  which  the 
wharf  company  had  been  forced  to  move  the 
cars  in  an  effort  to  protect  them,  held  that  the 
wharf  company  could  not  be  charged  with  antic- 
ipation of  the  severity  of  the  storm,  and  was 
not  obligated  to  go  to  great  expense  to  raise  its 
track  beyond  the  level  of  flood  waters  of  pre- 
vious storms. 

7.  Wharves  «=»20( I)— Removal  of  wheat  by 
wharf  company  to  eseape  floods  held  not  ao- 
tlonablo  negllgenoo. 
In  an  action  by  a  purchaser  of  wheat  against 
a  wharf  company  to  which  it  had  been  deliver- 
ed for  its  loss  by  fire  caused  by  fiood  waters 
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rehchtng  an  adjacent  car  of  nnalacked  lime  in 
tlie  yards  of  a  third  party,  to  wliich  the  wharf 
company  had  moTed  it  to  escape  the  floods,  such 
removal  Aeltt  not  under  the  evidence  actionable 
negligence,  it  being  made  in  good  faith  in  the 
stress  of  grave  and  impending  danger,  and  with 
the  view  of  saving  the  property  from  injury. 

Appeal  ttam  ^District  Oourt,  Oalveston 
County;  Bobt  O.  Street,  Judge. 

Action  by  the  Fort  Worth  BlevatoTB  Com- 
pany against  Keel  &  Son  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Maco  &  Minor  Stewart,  of  Oalveston,  Al- 
bert J.  De  liange,  of  Houston,  and  Jules  Dam- 
lani  and  W.  N.  Zlnn,  both  of  Oalveston,  for 
appellant 

James  B.  &  Charles  J.  Stnbbs,  of  Galves- 
ton, and  Davis  &  Davis,  ot  OainesvlUe,  for 
appellee  Keel  8c  Son. 

Lee,  Lomaz,  Wren  Ic  Smith,  of  Fort  Worth, 
for  appellee  Gulf,  C.  &  S.  F.  By.  Co. 

Terry,  Gavin  &  Mills,  of  Galveston,  and 
Thompson,  Knight,  Baker  &  Harris,  and  Geo. 
S.  Wright,  all  of  Dallas,  for  appellee  Wharf 
Co. 

IiANE,  J.  This  salt  was  bronght  by  appel- 
lant. Fort  Worth  Elevators  Company,  on  the 
19th  day  of  December,  1916,  against  J.  Z. 
Keel  and  W.  L.  JEeel,  parties  composing  the 
firm  of  Keel  &  Son,  the-  Golf,  Colorado  & 
Santa  Ff  Railroad  Company,  hereinafter  re- 
ferred to  as  the  Santa  F6  Company,  and  the 
Galveston  Wharf  Company,  hereinafter  call- 
ed the  Wharf  Company,  to  recover  the  sum 
of  $2,364.53,  the  value  of  two  cars  of  wheat 
The  plaintiff  in  its  original  petition,  In  effect, 
alleged: 

That  on  the  6th  day  of  August,  1916,  it 
and  the  defendants  Keel  &  Son  entered  into 
a  contract  whereby  the  latter  agreed  to  sell 
and  deliver  to  the  former  at  Galveston,  Tex., 
for  export,  two  cars  of  No.  2  bulk  wheat,  con- 
taining 1,000  bushels  each,  for  which  the 
purchaser  agreed  to'  pay  the  seller  $1.20>^ 
per  bushel,  or  a  gross  sum  of  $2,410,  less 
$45.47  unpaid  freight  charges  from  Gaines- 
ville, Tex.,  to  Galveston,  Tex.;  that  It  was 
the  understanding  and  ag^reement  of  the  con- 
tracting parties  that  the  weight  and  grades 
of  the  wheat  as  ascertained  at  Oalveston 
should  govern  In  the  final  settlement  between 
said  parties,  and  that  the  contract  of  sale 
and  purchase  should  not  be  complete  until 
all  of  the  wheat  had  arrived  at  Galveston 
for  export,  and  had  been  inspected,  weighed, 
and  accepted  by  the  purchaser;  that  there- 
after in  due  time  Keel  &  Son,  the  sellers,  did 
deliver  the  two  cars  of  wheat  to  the  Santa 
¥6  Railroad  Company,  to  be  by  said  com- 
pany transported  to  Galveston  and  to  be  there 
delivered  to  the  purchaser,  Fort  Worth  Ele- 
vators Company,  and  that  the  Santa  F6  Com- 
pany executed  and  delivered  to  Keel  &  Son  a 


bill  of  lading  for  each  of  said  cars  of  wheat, 
showing  that  eadi  contained  1,000  bnshels, 
that  said  bills  of  lading  contained  a  stipula- 
tion that  the  wheat  shonld  be  delivered  to 
shippers'  order,  notify  the  Port  Worth  Ele- 
vators Company;  that  sndt  bills  of  lading 
with  drafts  attached  thereto  for  the  purchase 
price  of  the  wheat  were  sent  to  the  Fort 
Wort  Elevators  Company  by  Keel  &  Son  on 
the  7th  day  of  Angust,  1915,  and  that  they 
were  received  by  the  Fort  Worth  Elevators- 
Company  at  Fort  Worth,  Tex.,  on  the  7th 
day  of  August,  1915,  and  that  said  drafts 
were  paid  in  full,  less  the  sum  of  $45.47, 
part  of  the  freight  charges,  the  net  sum  so 
paid  being  $2,364.53,  that  being  the  sum 
which  the  purchaser  had  contracted  to  pay 
Keel  &  Son  for  the  wheat;  that  the  sum  so 
paid  was  the  reasonable  market  value  of  the 
wheat  at  Galveston  at  the  time  of  the  con- 
version thereof  by  the  defoidants. 

"That  said  payments  aforesaid  were  made  to 
the  shipper  because  the  plaintiff  relied  absolute- 
ly and  implicitly  upon  the  correctness  of  said 
drafts  and  bills  of  lading  and  apon  the  agree; 
meot  of  the  defendant  shipper  and  the  obliga- 
tion of  the  defendant  railway  company  to  de- 
liver to  the  plaintiff  at  Galveston,  Tex.,  the 
quality  and  quantity  of  wheat  contracted  for, 
and  that  such  payments  were  made  in  accord- 
ance with  the  custom  prevailing  in  the  grain 
trade  of  the  state  of  Texas  and  the  custom 
commonly  used  by  and  between  the  plaintiff 
and  the  shipper;  that  the  said  bills  of  lading 
and  each  of  them  were  properly  indorsed  by  the 
shipper,  and  that  the  plaintiff,  upon  the  pay- 
ment of  the  drafts  attached  to  sach  bills  of 
lading,  and  upon  procuring  possession  of  such 
bills  of  lading,  became  the  owner  and  holder 
thereof,  and  tltat  it  is  now,  and  has  been  at 
all  times  since  the  payment  of  the  aforesaid 
drafts,  the  owner  and  holder  of  said  bills  of 
lading,  and  of  each  of  them,  and  the  defend- 
ant railway  company  became  thereby  bound  to 
deliver  the  grain  as  described  in  said  bill  of 
lading  to  the  plaintiff  at  Galveston,  Tex.,  tor 
export" 

That  it  was  well  known  to  all  the  defend- 
ants that  said  wheat  was  int«ided  for  ex- 
port to  points  without  the  United  States  by 
water  from  Galveston;  that  the  defendant 
Wharf  Company,  as  well  as  the  Santa  Fl 
Company,  was  a  common  carrier  and  public 
transportation  company,  maintaining  lines 
of  railroad  and  transportation  facilities  con- 
nected with  the  line  ot  railway  of  the  Santa 
F«  Company,  terminating  at  the  water's  edge 
at  the  port  of  Galveston,  and  connected  with 
an  elevator  owned,  maintained,  and  operated 
by  said  Wharf  Company. 

"That  the  railway  had  no  facilities  at  Galves- 
ton for  the  delivery  of  grain  and  in  contract- 
ing to  so  deliver  said  grain  for  export  said  rail- 
way bound  and  obligated  itself  to  arrange  for 
some  connecting  line  at  Galveston  to  be  by  it 
selected  for  the  exchange  of  said  grain  from  the 
line  of  said  railway  to  an  elevator  necessary 
to  handle  said  grain;   or  from  cars  to  shipside 
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for  export,  and  plaintifFB  allege  upon  informa-  |  price  of  flM'A  per  bushel  caah,  payable  upon 
tion  and  belief  and  assert  it  to  be  a  fact  that '  the  loading  of  said  wheat  for  shipment  to  Gal- 
the  railway  company  by  some  arrangement,  the  |  veston,  Tex.,  which  wheat  was  to  be  delireiM 
terms  of  which  are  unknown  to  the  plaintiff,  |  to  plaintiff  at  GalTeston  and  in  the  final  set- 
delwtTei  th«  taid  grain  to  the  Wharf  Companv  tlement  Galveston  official  weights  and  grades 
for  delivery  to  plaintiff  at  thipfi  side  or  in  the  were  to  govern;  that  in  compliance  with  Raid 
elevator  of  taid  Wharf  Company,  and  that  the  \  contract,  defendants,  on  August  7,  191S,  at 
taii    Wharf   Company    accepted    and   received    Gainesville,   Tex.,   delivered   to   the  defendant 


«iieA  grain  for  tuch  delivery  to  the  plainiilf. 
(Italics  ours.) 

"That  plaintiff  has  no  knowledge  of  the  facts. 
If  any,  as  to  what  disposition  was  made  of  said 
grain  after  delivery  was  made  by  the  said  ship- 
per to  defendant  railway,  other  than  the  con- 
flicting claims  made  by  defendant  railway  and 
defendant  wharf  company  to  plaintiff  as  to  the 
whereabouts  of  such  gr^,  the  truth  concern- 
ing such  shipment  of  said  grain  being  wholly 
within  the  knowledge  of  the  defendant  railway 
and  the  Wharf  Company,  both  of  said  defend- 
ants knowing  all  the  facts  concerning  the  same, 
and  none  of  said  facts  being  known  to  plain- 
tiff. Defendant  railway  advised  plaintiff  that 
•aid  grain  was  delivered  to  said  Wharf  Com- 
pany, which  latter  company  contends  that  said 
grain  was  not  delivered  to  it  by  said  railway 
company,  but  that  it  was  retained  by  the  said 
railway,  and  plaintiff  ihad  made  demand  npon 
said  shipper,  railway,  and  said  Wharf  Company 
for  delivery  of  said  grain  in  accordance  with  the 
terms  of  said  contract  and  bill  of  lading,  but 
said  defendants  have  failed  and  refused,  and 
still  fail  and  refuse,  to  deliver  same  to  plain- 
tiffs, bat  have  converted  said  grain  to  their 
own  use  or  to  the  use  of  one  or  the  other  of 
them,  the  facts  of  such  conversion  being  wholly 
within  the  knowledge  of  defendants  and  not  at 
this  time  known  to  the  plaintiff. 

"That  the  said  railway  has  converted  said 
grain  to  its  own  use,  and,  pleading  in  the  alter- 
native, plaintiff  says  that  if  said  railway  has 
not  converted  same,  then  in  that  event  said 
railway  did  deliver  same  to  the  Wharf  Company, 
which  latter  company  converted  same  to  its 
own  use;  that  defendant  shipper  by  reason  of 
the  obligation  to  deliver  said  grain  to  plain- 
tiff at  Galveston,  Tex.,  under  its  contract  with 
the  plaintiff,  is  jointly  and  severally  bound  with 
said  railway  company  and  said  Wharf  Com- 
pany, and  with  each  of  them,  to  deliver  said 
grain  at  Galveston,  Tex.,  to  plaintiff,  but  that 
each  and  all  of  the  defendants  have  failed  and 
refused  to  deliver  such  grain  to  the  plaintiff, 
although  demand  has  ofttimes  been  made  there- 
for, on  each  and  every  one  of  them;  that  by 
reason  of  the  failure  and  refusal  of  the  defend- 
ants and  each  of  them  to  deliver  said  grain  to 
the  plaintiff,  the  plaintiff  hna  thereby  been  dam- 
aged in  the  sum  of  $2,384.53,  together  with  in- 
ferest  thereon  from  the  7th  day  of  August, 
915,  until  paid,  at  the  rate  of  6  per  cent,  per 
annum  and  all  costs  herein  incurred." 

Pray^  was  for  Jadgment  against  all  the 
defendants  for  the  sum  of  $2,394.53,  and  In- 
terest tbereon  from  August  7, 1916. 

Keel  &  Son  answered  plaintifTs  complaint 
by  general  denial  and  by  special  pleading 
that— 

*t>n  August  6,  1915,  by  eontmct  with  the 
plaintiff  over  the  telephone,  they  sold  to  the 
plaintiff  for  shipment  during  that  week  8,000 
bushels  of  bulk  wheat,  basis  No.  2,  (or  the 


railway  company  8,000  bushels  of  No.  2  wheat, 
which  was  loaded  in  three  cars  of  said  railway 
company,  each  car  containing  1,000  bushels,  and 
for  the  usual  customary  freight  charges,  said 
railway  company  agreed  and  undertook  to  trans- 
port said  three  cars  of  wheat  from  Gainea- 
ville  to  Galveston,  and  there  deliver  them  to 
the  order  of  defendants." 

They  then  alleged  the  drawing  of  the 
drafts  as  alleged  by  plaintiff,  and  the  pay- 
ment thereof  by  plaintift.  They  further  al- 
leged that  by  the  payment  of  the  drafts  at- 
tached to  the  bill  of  lading  plaintiff  became 
the  owner  of  and  entitled  to  possession  of 
the  wheat;  that  the  bills  of  lading  specified 
that  the  plaintiff  was  to  be  notified  at  Gal- 
veston of  the  arrival  of  the  wheat  at  that 
point;  that  one  of  the  cars  of  wheat  sold  by 
them  to  the  plaintiff,  under  the  contract  by 
which  the  two  cars  In  controversy  were  also 
sold,  arrived  at  Galveston  on  the  9th  day  of 
August,  1915,  and  was  inspected  and  received 
by  the  plaintiff  on  the  said  day.  The  other 
two  cars,  being  the  ones  mentioned  in  the  pe- 
tition, arrived  at  Galveston  on  August  13, 
1915,  and  were  Inspected  and  accepted  by  the 
plaintiff,  but  were  afterwards,  on  Augrust  16, 
1915,  destroyed  by  fire  while  In  the  yards  of 
either  said  railway  or  other  railroad  com- 
pany or  Wharf  Company;  said  two  burned 
cars  contained  each  1,000  bushels  of  No.  2 
wheat,  fully  complying  with  said  ccmtract, 
and  the  plaintiff  was  promptly  and  instantly 
notified  by  said  railway  company  of  the  ar- 
rival of  said  wheat.  , 

They  allege  that  said  two  cars  of  wheat 
were  the  property  of  plaintiff  upon  its  ar- 
rival at  Galveston  and  had  been  its  property 
since  loaded  at  Gainesville  for  shipment,  and 
that  It  was  so  treated  by  plaintiff,  and  that 
plaintiff  is  now  suing  as  the  ovmer  thereof. 

"That  while  Galveston  official  weights  and- 
grades  were  to  control  in  the  final  settlement, 
the  property  passed  to  the  plaintiff  regardless 
of  such  weights  or  grades,  which  merely  de- 
termined whether  the  plaintiff  would  be  owing 
defendants  anything  additional  or  whether  the 
plaintiff  would  have  any  claim  against  these 
defendants  for  shortage  in  weight  or  grade." 

Keel  &  Son  also  filed  their  croes-blll  against 
the  other  defendants,  and  alleged  that  the 
wheat  was  destroyed  by  Are  at  Galveston 
while  in  possession  of  the  Santa  Vt  Company, 
but  in  view  of  the  disposition  we  shall  make 
of  this  appeal.  In  so  far  as  it  affects  them, 
we  deem  it  unnecessary  to  further  refer  to 
the  pleading  setting  up  their  cross-action. 

The  defendant  Gulf,  Colorado  &  Santa  F< 
Ballroad  Company  answered:    Firsts  by  gen- 
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eral  denial;  second,  tbat  If  It  be  found  that 
it  did  receive  the  wheat  under  the  contract 
of  shipment  as  alleged  by  the  plaintiff,  then 
it  says  that  It  did  transport  and  deliver  the 
same  at  Galveston  under  said  contract,  and 
did  comply  with  all  Its  obligations  under 
said  contract,  in  that  It  did  transport  said 
wheat  with  reasonable  dispatch  to  Galves- 
ton, and  there  after  due  notice  deliver  the 
name  to  the  plaintiff,  but  that  If  it  should  be 
held  that  said  wheat  was  in  its  possession  as 
a  common  carrier  at  the  time  of  Its  loss,  and 
that  it  had  not  been  legally  delivered  to  the 
plaintiff,  and  that  this  defendant  had  not 
complied  with  ail  its  obligations  with  refer- 
ence to  said  wheat,  and  that  its  possession 
and  control  of  said  shipment  had  not  ter- 
minated, then  it  says  that  said  shipment  was 
damaged  and  destroyed  by  the  unprecedented 
storm  and  flood  of  August  IS,  1915,  whicdi 
occurred  at  Galveston;  that  such  storm  and 
flood  were  of  such  unprecedented  violence 
and  character  that  It,  or  its  action  and  con- 
sequence, oould  not  have  been  anticipated,  or 
Its  consequences  averted  by  the  iterformance 
of  any  duty  defendant  owed  to  plaintiff, 
and  that  the  loss  of  said  wheat  and  its  value 
was  due  to  such  unprecedented  storm  and 
flood  without  any  fault  or  negligence  of  de- 
fendant, and  that  such  storm  and  flood  was 
and  were  an  act  of  God,  for  the  consequences 
of  which  the  defendant  cannot  be  held  liable ; 
third,  that  If  It  be  found  that  it  undertook 
to  transport  said  wheat  aa  alleged  by  plain- 
tiff, and  that  under  such  undertaking  It  failed 
to  make  delivery  to  the  plaintiff  as  alleged, 
then  it  says  that  the  bill  of  lading  upon 
which  said  shipment  was  made  provided  that 
no  carrier  or  party  In  possession  of  said  ship- 
ment should  be  liable  for  any  loss  of  same, 
or  damage  thereto,  caused  by  the  act  of  God. 
This  defendant  alleged  further  as  follows: 

"That  the  shipments  in  qneation  were  inter- 
state or  foreign  shipments,  controlled  by  the 
laws  of  the  United  States,  Statutes  of  Congress, 
and  the  decisions  of  the  United  States  courts, 
and  this  defendant  says  that  not  only  at  com- 
mon law  is  it  not  liable  for  the  damages  alleged, 
but  It  is  not  liable  by  virtue  of  said  provision 
in  the  bill  of  lading  referred  to  above,  and  under 
tiie  laws  and  decisions  of  the  United  States 
courts.  That  the  question  oi  this  defendant's 
liability  in  this  case  is  in  all  things  governed  by 
the  United  States  laws  and  decisions." 

The  defendant  Wharf  Company  answered: 
First,  by  general  denial ;  second  by  specially 
denying  that  the  wheat  in  controversy  was 
ever  delivered  to  It;  third,  that  if  said 
wheat  was  ever  delivered  to  It,  it  received 
the  same,  not  as  a  common  carrier,  but  as  a 
warehouseman  only,  without  any  knowledge 
or  information  as  to  the  ultimate  destination 
thereof,  and  that  it  received  and  held  said 
wheat  as  such  warehouseman  in  accordance 
with  the  orders  of  the  owner,  thereafter  to  be 
given,  etc.  It  then  alleges  the  damage  and 
destmctlon  of  the  wheat  by  the  unprecedent- 


ed storm  and  flood  of  August  18, 1915,  as  the 
act  of  God,  aa  did  the  defendant  Santa  Ft 
Company. 

By  supplemental  petition,  filed  <m  the  19tb 
day  of  May,  1018,  the  plaintiff  denied  gen- 
erally the  allegations  of  the  defendants,  San- 
ta F6  and  Wharf  Companies,  and  says  that  it 
was  not  advised  aa  to  the  facts  concerning 
the  loes  or  destruction  of  the  wheat  in  con- 
troversy, that  such  facta  are  wholly  within 
the  knowledge  of  said  defendants,  and  that  if 
said  wheat  was  destroyed  as  alleged  by  de- 
fendants it  was  by  reason  of  their  fault  and 
negligence. 

By  supplemental  answer  both  the  defend- 
ants Santa  Fe  Company  and  the  Wharf  Com- 
pany denied  the  allegations  of  the  plaintitTs 
supplemental  petition,  and,  further  replying 
to  same,  say:  That  the  pleadings  of  plaintiff 
show  that  the  negligence  charged  occurred 
more  than  two  years  prior  to  the  setting  np 
of  any  cause  of  action  based  upon  the  negli- 
gence charged,  and  therefore  sudi  cause  of 
action  so  based  was  barred  by  the  two-ye&r 
statute  of  limitation  at  the  time  said  sup- 
plemental petition  was  filed. 

After  the  trial  of  the  case  had  begun  the 
plaintiff  filed  Its  trial  amendment  reading  as 
follows: 

"(1)  The  allegations  herein  are  not  set  np 
as  a  cause  of  action  on  which  recovery  is 
sought,  but  in  reply  to  and  in  avoidance  of  the 
attempt  by  defendants  to  escape  liability  by 
showing  the  loss  through  the  act  of  God. 

"(2)  The  wheat  in  controversy  was  delivered 
to  defendant  Gulf,  Colorado  &  Santa  V6  Rail- 
way Company,  which  issued  its  bill  of  lading 
therefor,  and  plaintiff  seeks  recovery  thereun- 
der, said  Gulf,  Colorado  &  Santa  V6  Railway 
Company  being  the  initial  carrier,  and  at  all 
times  liable — defendant  Galveston  Wharf  Com- 
pany if  it  received  said  wheat  and  had  same  in 
its  possession,  as  is  sought  to  be  shown  by  the 
Gulf,  Colorado  &  Santa  T6  Railway  Company, 
did  receive  and  bold  same  as  a  common  carrier. 

"(3)  Defendants,  Gulf,  Colorado  &  Santa  Vt 
Railway  Company  and  Galveston  Wharf  Com- 
pany, on  this  trial  have  introduced  evidence  by 
which  they  seek  to  show  the  wheat  in  contro- 
versy  was  destroyed  in  a  fire  occurring  in  a 
railroad  yard  other  than  that  of  either  of  said 
defendants.  If  they  do  so  show,  then  plaintiff 
says  such  loss  was  not  by  act  of  God  without 
the  negligence  of  defendants,  but,  on  the  con- 
trary, said  defendants  and  each  of  them  were 
guilty  of  negligence  in  their  method  of  handli^ 
and  in  their  placing  of  said  wheat,  such  han- 
dling and  placing  being  exdusively  in  the  knowl- 
edge of  defendants,  who  themselves  and  throuidi 
their  servants  and  agents  so  handled  and  placed 
said  wheat,  and  plaintiff  ia  not  informed  on  the 
subject 

"(4)  Among  the  acts  of  negligence  of  defend- 
ants and  each  of  them  concurring  with  any 
act  of  God  that  may  be  attempted  to  be  prov- 
en plaintiff  asserts  the  following: 

"(a)  Defendants  and  each  of  them  failed  to 
place  said  wheat  above  the  reach  of  flood  waters 
as  to  the  height  of  which  they  had  full  knowl- 
edge in  advance. 
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"(b)  Defendants  and  each  of  them  main- 
tained their  tracks  and  yards  at  rach  low  level 
above  mean  low  tide  as  that  same  was  not  a 
safe  place  over  which  to  transfer  and  on  which 
to  handle  and  place  said  wheat. 

"(c)  Defendants  and  each  of  them  removed 
said  grain  from  the  B  yard  near  the  elevator 
of  defendant  Galveston  Wharf  Company,  and 
placed  same  on  low  ground  where  defendants 
and  each  of  them  Icnew,  or  by  the  use  of  rea- 
sonable diligence  could  and  should  have  known, 
tbe  wheat  would  be  destroyed. 

"(d)  Defendants  and  each  of  them  placed  said 
^gvheat  at  some  point  unknown  to  plaintiff,  but 
known  to  defendants  where  said  wheat  came  in 
contact  or  in  such  close  proximity  to  inflam- 
mable materials  as  to  result  in  the  loss  and 
destruction  thereof. 

"(e)  Defendants  and  each  of  them  failed  to 
place  said  wheat  above  the  danger  of  flood  wa- 
ters, though  informed  of  the  danger  in  sufll- 
cient  time  to  have  done  so. 

"(f)  Defendant  Gult  Colorado  &  Santa  Vi 
Railway  Company  together  with  others  so  con- 
structed a  causeway  across  Galveston  Bay  aa  to 
raise  the  height  of  the  waters  on  Galveston 
Island,  thereby  making  it  necessary  for  said 
company  to  have  raised  its  own  yards  and 
tracks. 

"(g)  Defendants  and  neither  of  them  notified 
consignee  of  plaintiff  of  the  arrival  of  the  wheat 
within  a  reasonable  time. 

"(h)  Defendants  themselves  placed  or  per- 
mitted to  be  placed  combustibles,  after  notice 
of  the  approach  of  the  storm,  in  such  way  as 
to  bring  about  the  loss." 

After  addressfngr  special  ezceptlont  to  eadi 
paragraph  of  said  trial  amendment,  the  de- 
fendants Santa  F6  Company  and  Wharf  Com- 
pany filed  answers,  denying  each  and  every 
allegation  In  said  trial  amendment  contained, 
and  pleaded  the  two-year  statute  of  limitation 
in  bar  of  any  recovery  baaed  upon  the  acts 
of  ne^llRence  for  the  first  time  set  up  in 
■aid  trial  amendment. 

Sn  an  effort  to  condense,  as  much  as  pos- 
e,  the  allegations  of  13  separate  pleadings 
filed  by  the  several  parties,  covering  62  pages 
of  the  record,  we  have  made  the  foregoing 
statement,  believing  that  it  contains  the  sub- 
stance of  all  material  allegations  in  the 
pleadings,  and  is  sufficient  for  the  presenta- 
tion of  the  issues  presented  by  this  appeal. 

There  were  demurrers  and  many  special 
exceptions  filed  by  the  several  defendants  ad- 
dressed to  the  pleaa  of  the  plaintiff  to  which 
we  have  not  referred  in  the  statement  made, 
for  the  reason  that  all  such  demurrers  and 
exceptions  were  overruled  by  the  court,  and 
no  attack  is  made  upon  such  ruling  on  this 
appeal. 

J.  Z.  Eeel,  of  the  firm  of  Keel  &  Son,  was 
called  as  a  witness  by  plaintiff,  Fort  Worth 
Elevators  Ck>mi>any,  and  testified  that  on  the 
evening  of  the  5th  day  of  August,  1915, 
he  had  a  talk  over  the  phone  with  Jules 
Smith,  representative  of  the  Fort  Worth 
Elevators  Company,  he  being  at  Gainesville, 
Tex.,  and  Mr.  Smith  at  Fort  Worth,  Tex.; 


that  by  that  talk  he  sold  Ur.  Smith  for  his 
company  3,000  bushebs  of  wheat  at  $1.20^ 
per  bushel,  delivered  ■  at  Galveston,  Tear.; 
that  he  confirmed  such  sale  by  letter,  the 
material  parts  of  which  are  as  follows :' 

"Gainesville,  Texas,  Aug.  6,  191S. 
"Fort  Worth  BHev.  Co.,  Fort  Worth,  Texas- 
Dear  Sirs:  As  per  phone  talk,  your  Mr.  Jules 
Smith  and  our  Mr.  J.  Z.  Keel,  beg  to  confirm 
sale  to  you  of  3,000  bus  bulk  wheat,  hard,  soft 
or  mixed  wheat,  ©  $1.20>^.  bu.  del.  Galveston 
for  shipment  this  week,  usual  Galveston  official 
weights  and  grades  to  govern  settlement.  •  *  * 
"Truly  yours.         Keel  &  Son,  by  H.  B.  K." 

That  on  the  same  day  on  which  the  above 
letter  was  written  Keel  &  Son  delivered  to 
the  Gulf,  Colorado  &  Santa  F«  BaUroad 
Company  the  two  cars  of  wheat  now  in  con- 
troversy for  shipment  to  Galveston,  Tex., 
for  which  said  Santa  Ffi  issued  its  two  Mils 
of  lading,  by  which  it  contracted  to  transport 
said  two  cars  from  Gainesville.  Tex.,  to  Gal- 
veston, Tex.,  and  there  deliver  sanre  to  the 
order  of  Keel  &  Son ;  that  on  the  same  day 
Keel  &  Son  Indorsed  said  bills  of  lading  in 
blank  and  attached  thereto  two  drafts  read- 
ing as  follows: 

"Gaines^e,  Texas,  Aug.  6, 1915.    191. 

"On  demand  pay  to  the  order  of  the  Lindsay 
National  Bank,  Gainesville,  Texas,  $1,180.00, 
eleven  hundred  eighty-one  and  o°/ioo  dollars  in 
current  funds. 

"Keel  &  Son,  by  J.  M.  Kemplin.    175. 
"To  Fort  Worth  Blev.  CJo.  Fort  Worth,  Texas." 

"GainesviBe,  Texas,  Aug.  7,  1916.    191. 

"On  demand  pay  to  the  order  of  the  Lindsay 

National   Bank,  Gainesville,  Texas,  11,183.53, 

eleven  hundred  eighty-three  and  b*/ioo  dollars 

in  current  funds. 

"Keel  &  Son,  by  H.  B.  Keel.  177. 
"To  Fort  Worth  Elevators  Co.  Fort  Worth, 
Texas." 

That  these  bills  of  lading  and  drafts  were 
on  the  7th  day  of  August,  1915,  presented  to 
the  Fort  Worth  Elevators  Company  by  the 
Fort  Worth  National  Bank,  and  that  the 
drafts  were  on  said  date  fully  paid  by  the 
Fort  Worth  EHevator  CJompany,  and  upon 
such  payments  the  bills  of  lading  and  drafts 
were  delivered  to  said  Elevator  Company; 
that  on  the  6th  day  of  August.  1915.  Keel  & 
Son  received  from  the  Fort  Worth  Elevators 
Company  the  following  letter : 

"Aug.  6,  1915. 
"Messrs.  Keel  &  Son,  Gainesville,  Texas- 
Gentlemen:  We  confirm  purchase  from  you  last 
night  of  three  cars  basis  #2  wheat  $1.20^ 
delivered  Galveston,  which  business  we  are  glad 
to  have  done  with  yon. 
"lours  very  truly, 

"The  Fort  Worth  Elevators  Co." 

And  that  Keel  &  Son  also  received  from 
said  Elevator  Company  the  following  Instru- 
ment (the  date  of  receipt  not  shown) ; 
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"Port  Worth,  Texas,  8/6/18. 

■^eel  ft  Son,  Gamesyille,  Texas.  This  con- 
firms purchase  from,  you   to-day,  by   (phone) 

per  J.  G.  S.  to  Mr.  Keel  3  cars bushels 

^2  wheat  (basis)  at  120%  per  bo.  basis  de- 
livered  Galv.  export  for  shipment  this  week 
To  be  biUed  0/N  the  Ft  Worth  Elvs.  Co.  and 
routed  Galveston,  Tex.  Galveston  weights  and 
grades  shall  govern  in  final  settlement  on  this 
contract  and  a  3^  bu.  margin  shall  be  left  to 
guarantee  same.  Inspection,  trackage  (if  any) 
and  exchange  charges  to  be  paid  by  shipper. 

"To  insure  payment  of  drafts,  always  imme- 
diately advise  shipment,  rendering  separate  in- 
voice on  each  car,  giving  car  number  and  ini- 
tial, number  of  pounds,  bushels,  bags  or  bales, 
point  of  origin  and  destination. 

'^t  is  understood,  when  designation  grades 
and  weights  are  to  determine  final  settlement, 
that  the  grades  and  weight  of  commodities 
herein  contracted  for  shall  be  determined  ei- 
ther at  point  of  inspection  or  final  unloading 
point,  at  option  of  the  Fort  Worth  Elevators 
Co. 

"We  reserve  the  right  without  further  no- 
tice, to  extend  the  time  of  shipment,  or  can- 
cel the  contract  or  buy  for  shippers  account,  if 
for  any  reason  any  portion  of  the  herein  con- 
tracted goods  are  not  shipped  within  contract 
time. 

"It  is  further  agreed  that  this  contract  is  not 
complete  until  all  shipments  made  to  apply 
herein  have  arrived  at  destination  and  have 
been  inspected,  weighed  and  accepted. 

"We  will  not  pay  exchange  on  drafts  dravni 
against  us  at  sight  or  on  demand,  nor  will  we 
honor  drafts  when  exchange  is  added  in  in- 
voice or  amount  of  draft 

"Send  all  papers  to  us  at  Fort  Worth,  and 
drafts  to  Farmers'  &  Mechanics'  Nat.  Bank. 

"It  is  also  agreed  and  understood  that  this 
confirmation  is  a  part  of  the  contract,  and  its 
receipt,  without  objection  or  notification  to  us 
at  once  of  error  herein,  shall  be  understood  by 
us  as  an  acknowledgment  and  acceptance  of 
the  contract  as  set  forth  above. 

"The    Fort    Worth    Elevators    Co. 
"Per  R.  M.  Kelso." 

Testifying  farther,  the  witness  said : 

"The  trade  was  made  over  the  telephone  on 
the  evening  of  the  5th,  and  they  sent  us  what 
they  call  their  confirmation.  We  did  not  make 
any  reply  to  that,  but  I  sent  them  a  confirma- 
tion. We  did  not  receive  this  confirmation 
from  them  before  we  shipped  out  this  carload 
of  wheat;  we  shipped  the  carload  of  wheat 
on  the  6th,  before  we  received  this  contract 
1  don't  know  whether  we  received  it  before  we 
shipped  the  next  two  cars;  I  don't  know  when 
this  was  received;   I  didn't  see  it." 

Testifying  further  he  said  that  he  paid  no 
attention  to  the  terms  of  the  Instrument 
above  set  out,  purporting  to  state  terms  of 
the  sale  contract ;  that  he  paid  no  attention  to 
the  terms  of  this  paper,  because  the  only 
contract  his  firm  had  with  the  said  Elevator 
Company  was  oral.  The  foregoing  testimony 
was  in  no  way  disputed. 

The  undisputed  evidence  shows  that  the 
Fort  Worth  Elevators  Company  made  ar- 
rangements with  the  Wharf  Company  to  han- 


dle Its  grain  coming  Into  Galveston  fi 
year  1914  and  for  1915 ;  that  the  grain  \ 
be  bandied  through  the  Wharf  Comi 
elevators,  and  that  under  such  arrange 
the  Wharf  Ompany  had  handled  snch 
ness  during  the  years  1014  and  1915  ;  thj 
Santa  F6  Company  had  been  informed  c 
aforesaid  arrangement  between  tbe  Elev 
ComtMiny  and  tlie  Wharf  Company,  and  t 
did,  on  the  10th  of  July,  1915.  receive  a  I 
from  the  manager  of  the  Wharf  Oom] 
again  informing  It  that  the  Wharf  Com 
would  handle,  through  Its  elevators  "A' 
"B,"  grain  for  the  Fort  Worth  Elevators 
pany ;  that  It  was  understood  by  the  arr 
ment  made  that  whenever  cars  conta 
grain  came  into  Galveston  under  order  i 
Port  Worth  Elevators  Company  the  rail 
companies,  Including  the  Santa  FS,  w 
give  notice  to  the  Wharf  Company  on  b 
of  the  Fort  Worth  Elevators  Company  o: 
arrival  of  such  cars,  and  then  deliver  the 
the  Wharf  Company ;  that  the  two  cars 
brought  into  Galveston  by  the  Santa  F6  ( 
pany  on  the  12th  day  of  August,  1915. 
that  on  the  13th  day  of  tbe  same  month 
were,  in  accordance  with  the  general  ai 
ment  between  the  Santa  F6  Company  and 
Wharf  Company,  placed  on  the  elevator 
track,  of  the  Wharf  Company  at  or  & 
Twenty-Ninth  street,  and  In  aboat  300  fe< 
its  elevator  "B" ;  that  the  Santa  F6  Comj 
notified  tbe  Wharf  Company  by  letter  on 
same  day  that  the  two  cars  In  controvi 
had  arrived,  and  that  the  same  had  1 
ordered  to  the  elevators  of  the  Wharf  C 
pany  as  per  its  request;  that  at  the  t 
these  cars  were  delivered  to  the  Wharf  C 
pany  the  storm  that  struck  Galveston  on 
16th  day  of  August,  1915,  had  been  repni 
in  the  Gulf,  and  tbe  United  States  Weat 
Bureau  had  issued  storm  warnings  at  ( 
veston ;  that  the  "B"  yard  of  the  Wharf  O 
pany  at  Twenty-Ninth  street  is  at  an  eleva^ 
of  about  6%  feet  above  mean  low  tide,  i 
that  tbe  floor  of  a  car  placed  In  said  yi 
would  be  about  10%  feet  above  mean  I 
tide;  that  the  storm  waters  in  the  storm 
August  16, 1915,  at  Galveston,  reached  a  to 
height  of  about  12  to  13  feet  In  the  "B"  yi 
at  Twenty-Ninth  street 

It  was  shown  that  on  the  morning  of  t 
15th  of  August,  1915,  at  8  a.  m.,  the  wind  h 
a  velocity  of  7  miles  an  hour  from  the  nort 
at  noon  it  had  increased  to  13  miles  nort 
east,  and  at  8  p.  m.  it  was  20  miles  an  ho 
northeast.  At  midnight  on  the  15tta  it  w 
still  20  miles,  but  had  backed  to  the  nort 
On  the  16th  at  1:45  a.  m.  It  changed  to  tl 
northeast,  and  was  blowing  30  miles  at  2:; 
a.  m. ;  35  miles  at  6  a.  m. ;  40  miles  at  9:! 
a.  m. ;  45  at  11:20  a.  m. ;  50  miles  at  12:35 
nt.;  55  miles  at  1:17  p.  m. ;  60  miles  at  3K)3 
m. ;  65  miles  at  3:50  p.  m. ;  70  miles  at  6:- 
p.  m.,  and  It  continued  to  blow  70  miles  < 
over  until  4  a.  m.  of  the  17th.    At  9:57  p.  i 


;l ,:,  .. 


Digitized  by 


Google 


-ex.>  FORT  WORTH  ELEVATORS  00.  t.  KKWT.  A  SON  487 

•<Stl  S-W.) 

be  maximum  of  wind  on  tiie  16th  occurred, '  veston  Island,  and  that  it  resulted  in  fha 
!5  miles  from  the  northeast,  with  an  extreme  j  droMmIng  of  8,000  to  10,000  people,  the  de- 
"•oloclty  of  110  miles.  The  maximum  during]  structlon  of  thousands  of  houses,  and  of  yarl- 
l\e  storm  occurred  at  2.37  a.  m.  on  the  17th : ',  own  kinds  of  property  of  the  value  of  hundreds 


Ki  miles  east,  with  an  extreme  velocity  of  120 
nllcs  at  2:30  a.  m. 

It   w^as  shown  that  about  10  a.  m.  of  the 
ICtli    the  superintendent  of  the  Wharf  Com- 
pany   tried  to  get  In  touch  with  the  railroad 
ofiicials  so  as  to  get  permission  to  pass  over 
their  main  lines  with  a  view  to  hauling  cars 
of  wheat,  then  on  its  tracks,  across  the  cause- 
way over  the  bay  to  the  mainland,  but  that 
he  failed  to  get  in  communication  with  said 
officials,  and  that  at  about  1  a.  m.  he  directed 
the     employes    of   the    Wharf   Company    In 
cfharge  of  the  switch  engines  of  his  company 
to  hitch  onto  said  cars  of  wheat  and  start 
with   them  to  the  mainland;  that  said  em- 
ployte  did  hitch  onto  59  cars  of  said  wheat, 
inclucliiig  the  2  cars  In  controversy,  and  start- 
ed to  haul  them  to  the  main  land,  but  when 
they   got   to   Fifty-First  street   the  railroad 
track  was  so  obstructed  by  the  storm  waters 
that  It  was  impossible  for  them  to  proceed 
further;   and  then,  learning  that  the  main- 
land could  not  be  reached,  they  undertook  to 
return  with  their  train  of  cars  to  the  "B" 
yards  of  the  Wharf  Company,  from  whence 
the  cars  had  been  taken,  but  again  the  fury 
of   the  storm   and  the  flood  waters  caused 
thereby  frustrated  their  plans,  and  they  were 
forced  to  back  the  cars  of  wheat,  Including 
those  in  controversy,  Into  the  yards  of  the 
Trinity  &  Brazos  Valley,  known  as  the  Valley 
yards. 

It  was  shown  that  there  was  a  car  of  un- 
slacked  lime  in  the  Valley  yards  close  to 
where  the  two  cars  in  controversy  were  plac- 
ed, and  that  the  rising  waters,  driven  by  the 
wind  of  the  hurricane,  entered  the  car  of  lime 
and  produced  a  fire,  which  spread  to  the  two 
cars  of  wheat  and  destroyed  them  and  their 
contents. 

It  was  shown  that  ncme  of  the  agents,  of- 
ficers, or  employs  of  the  Wharf  Company 
knew  of  the  existence  of  said  car  of  lime,  or 
had  any  reason  to  suspect  that  It  was  in  the 
yard.  In  other  words,  we  think  the  evidence 
shows  that  after  the  Wharl  Company  was  ad- 
vised of  the  probable  Intensity  or  force  of  the 
hurricane  it  made  every  reasonable  effort  to 
take  plaintlCTs  wheat  to  the  mainland,  and 
that  in  being  frustrated  In  so  doing  it  had  It 
placed  in  the  safest  place  which  could  be 
reached. 

It  was  also  shown  that  the  point  in  the 
Valley  yards  where  this  wheat  was  placed 
was  about  the  same  elevation  above  low 
mean  tide  as  was  the  point  from  which  it  was 
taken  in  the  "B"  yards,  and  that  such  dam- 
ages as  would  have  resulted  from  high  water 
alone  would  have  been  practically  the  same 
In  each  of  said  yards. 

It  was  shown  that  on  the  8th  day  of  Sep- 
tember, 1900,  a  violent  hurricane  struck  QaX- 


of  thousands  of  dollars.  It  was  shown  that 
hurricanes  of  considerable  violence  had 
struck  the  Gulf  coast  of  Texas  In  the  years 
1875,  1886,  1000,  and  1909,  and  that  none  of 
them  except  the  one  of  1900  did  any  great 
damage  to  life  or  property  In  the  city  of  Gal- 
veston. It  was  shown  that  the  hurricane  of 
1900  was  the .  most  severe  and  disastrous 
storm  that  bad  ever  struck  the  Texas  coast 
up  to  the  hurricane  of  1915.  It  was  shown, 
however,  that  the  hurricane  of  1915  lasted 
much  longer  than  that  of  1900,  and  that  as 
a  result  thereof  the  flood  waters  on  the  bay 
front,  along  the  wharves,  and  in  the  vicinity 
of  all  railway  yards  on  the  island,  were  from 
2  to  3  feet  higher  than  they  were  in  1900.  It 
was  shown  that  after  the  1900  storm  and  be- 
fore the  storm  of  1909  the  people  of  Galves- 
ton with  the  aid  of  the  state  of  Texas,  con- 
structed a  sea  wall  about  17  feet  in  height, 
along  the  Gulf  coast,  beginning  at  the  ex- 
treme northeastern  part  of  the  Island  and 
extending  southwestwardly  around  the  city  of 
Galveston  for  6  miles  or  more,  which  it  was 
thought  would  protect  the  city  against  ma- 
terial damage  from  storms  of  the  Intensity 
of  that  of  1900,  should  such  storms  again 
occur.  Evidencing  the  faith  the  people  of 
Galveston  had  In  the  sea  wall  as  a  protection 
against  future  storms,  Lewis  Fisher,  mayor 
of  Galveston,  and  other  prominent  citizens  of 
Galveston,  signed,  published  and  caused  to  be 
sent  broadcast  the  following  circular: 

"Galveston  Tribune,  July  23, 1009. 
"Editorial,  Volume  1,  Page  12. 
"The  Sea  Wall  Does  Its  Work. 

"Galveston's  famous  sea  wall  has  had  its 
first  severe  test  and  has  done  the  thing  it  was 
built  to  do.  It  has  turned  back  the  assaults 
of  the  storm-driven  sea  upon  the  low  sand 
island  from  a  second  grave  disaster. 

"The  greetings  sent  oat  to  the  world  by  the 
leading  citizens  of  Galveston  will  not  only  al- 
lay present  fear  for  those  now  on  the  island, 
but  will  strengthen  the  confidence  felt  by  the 
world  in  the  ability  of  the  engineers  to  make 
the  Island  City  permanently  safe  from  the  sea. 

"The  greeting  foilows: 

"The  city  of  Galveston  sends  greetings  to  her 
sister  cities,  the  people  of  the  United  States, 
and  of  the  world,  in  that  In  this  hour  it  has 
just  passed  through  a  most  formidable  storm, 
manifesting  in  its  course  some  of  the  most  vio- 
lent incidents  of  cyclonic  disturbances,  and  its 
great  sea  wall  has  completely  vindicated  its 
efficiency  and  protected  the  city  against  dangers 
from  the  sea,  leaving  such  insignificant  damages 
as  are  incident  to  all  storms.  The  city's  great 
business  interest  and  its  people  have  safely 
passed  through  a  most  severe  hurricane,  the  sea 
wall  proved  a  complete  success,  the  city's 
great  wharves  and  shipping  interests  suffered 
no  damage,  and  not  a  life  was  lost  on  the  is- 
land." 
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'  The  faitfa  of  tbe  people  In  tbe  sea  wall  as 
an  absolute  protection,  as  expressed  In  tbe 
foregoing  circular,  bowever,  was  shattered  by 
the  unprecedented  storm  of  1915,  which  caus- 
ed the  flood  waters  to  reach  a  height  of  2  to 
8  feet  above  those  of  tbe  storm  of  1900  In 
the  railway  yards. 

There  was  evidence  amply  sufficient  to  sus- 
tain a  finding  that  neither  the  Santa  F6 
Company  nor  the  Wharf  Company  could  have 
raised  their  railroad  tracks  to  such  heights 
as  would  have  prevented  damage  to  the 
plaintiff's  wheat  from  the  flood  waters  of 
the  hurricane  of  1915  at  a  reasonable  cost 
and  ezi)en8e,  and  without  injury  to  property 
of  others. 

Tbe  cause  being  tried  before  a  Jury  tbe 
court  Instructed  a  verdict  for  tbe  defendants 
Keel  &  Son,  and  submitted  tbe  following  spe- 
cial issues: 

"(1)  Would  the  hurricane  of  1915  have  been 
reasonably  anticipated  by  a  person  of  ordinary 
prudence  in  the  position  of  the  defendants? 
Answer  Yea  or  No. 

"(2)  Could  damage  by  high  water  from  the 
hurricane  of  1915  have  been  provided  against 
by  the  defendants  at  a  reasonable  expense  and 
without  injury  to  others?    Answer  Yes  or  No." 

To  the  first  question  tbe  jury  answered 
"Yes"  and  to  tbe  second  "No,"  and  they  also 
found  in  favor  of  Keel  &  Son  as  instructed 
by  tbe  court 

Upon  tbe  verdict  of  the  jury  and  the  evi- 
dence the  court  rendered  judgment  in  favor 
of  tbe  defendants.  From  such  judgment  the 
Fort  Worth  Eaevators  Company  has  appeal- 
ed. 

[1]  By  tbe  first  assignment  of  error  ap- 
pellant insists  that  the  court  erred  la  In- 
structUkg  a  verdict  for  Keel  &  Son.  Its  con- 
tention is  that  Keel  &  Son  had  contracted 
.  to  deliver  the  wheat  to  it  In  Galveston ;  that 
said  wheat  bad  not  been  delivered  to  the 
Fort  Worth  Elevators  Company  at  the  time 
of  its  destruction,  and  hence  title  thereto 
bad  not  passed  to  said  company.  There  Is 
no  merit  In  this  contention.  The  facts  here- 
inbefore stated  clearly  show  that  the  wheat 
bad  been  delivered  to  appellant's  agent  at 
Galveston,  and  that  the  ownership  thereof 
bad  passed  from  Keel  &  Son  to  appellant. 

Where  goods  are  purchased  and  are  ship- 
ped by  rail,  consigned  to  shipper's  order,  and 
drafts  for  tbe  price  are  sent  through  bemka 
with  bill  of  lading  attached,  and  such  drafts 
are  paid  by  the  purchaser  and  bills  of  lading 
delivered  to  purchaser,  title  to  such  goods 
passes  to  the  purchaser.  Where  the  entire 
shipment  Is  sold  and  paid  for,  as  In  this 
cfise,  but  must  be  measured  or  weighed  at 
destination,  with  a  view  of  definitely  de- 
termining the  exact  sum  to  be  paid  for  the 
entire  mass,  the  title  passes  to  tbe  purchaser, 
^lothwithstanding  tbe  necessity  of  such  meas- 
urement or  weighing.  Bobiuson  &  Martin  v. 
Houston  A  Tex.  Cent  B.  Co.,  105  Tex.  USS, 


146  S.  W.  637;  Boas  &  Co.  y.  Schneider  ft 
Davis,  69  Tex.  128,  6  S.  W.  402.  This  prop- 
osition is,  we  think,  too  well  settled  to  require 
citation  of  other  authorities. 

By  assignments  2  to  7,  inclusive,  it  Is  in- 
sisted: First  that  the  answer  of  the  jury 
to  special  issue  No.  2  is  unsupported  by  any 
evidence,  and  is  contrary  to  all  of  tbe  evi- 
dence, in  that  the  evidence  is  undisputed  and 
conclusive  that  the  Santa  V6  Company  and 
the  Wharf  Company  could  have  raised  a  suf- 
ficient number  of  their  respective  trades 
to  accommodate  all  loaded  cars  in  their  pos- 
session to  such  height  as  would  have  placed 
cars  standing  thereon  above  the  storm  waters 
of  the  storm  of  1916,  without  injury  to  the 
rights  or  property  of  others;  second,  that 
the  submission  of  special  issue  No.  2  was 
error.  In  that  tbe  jury  should  have  been  ask- 
ed whether  a  person  of  ordinary  prudence  in 
the  position  of  the  defendants  would  have 
raised  the  tracks  above  high  water,  and 
whether  such  raise  could  have  been  accom- 
plished without  material  Injury  to  others; 
third,  that  the  court  erred  In  not  rendering 
judgment  for  the  plalntifF  on  the  answer  of 
the  jury  to  special  issue  No.  1,  because  de- 
fendants were  carriers  and  are  liable  to 
plaintiff  for  having  failed  to  comply  with 
their  contract  to  deliver  tbe  cars  of  wheat 
to  plaintiff  at  Galveston,  and  oecause  de- 
fendants as  carriers  are  liable  as  Insurers; 
and,  fourth,  that  the  court  erred  in  exclud- 
ing the  testimony  of  A.  P.  Hall  to  the  effect 
that  subsequent  to  the  storm  of  1916  the  Santa 
F6  Company  had  raised  a  portion  of  its  rail- 
road tracks  In  the  city  of  Galveston,  at  a 
cost  of  approximately  $40,000  to  $50,000  to 
such  height  that  the  bottom  of  cars  standing 
thereon  would  be  above  the  heights  reached 
by  tbe  storm  waters  of  the  storm  of  1916, 
and  that  there  was  no  reason'  why  the  re- 
maining portion  could  not  be  so  raised,  for 
the  reason  that  such  testimony  was  admis- 
sible on  the  question  of  the  practicability  and 
reasonableness  of  cost  of  such  Improvements. 

[2]  In  so  far  as  these  assignments,  or  any 
of  thenr,  relate  to  the  cause  of  action 
alleged  against  the  Gulf,  Colorado  ft  Santa 
F6  Ballway  Company  they  are  overruled. 
We  have  reached  the  conclusion,  as  before 
stated,  that  the  uncontroverted  and  undisput- 
ed evidence  showed  that  the  Santa  F6  Com- 
pany received  the  two  cars  of  wheat  at 
Gainesville,  Tex.,  for  transiKtrtatlon  to  Gal- 
veston, Tex.,  to  be  there  delivered  to  the 
plaintiff;  that  it  did  so  transport  said  wheat, 
and  that  It  did  deliver  same  to  the  Wharf 
Company  at  Galveston,  for  the  plaintiff,  in 
accordance  with  the  general  contract  and 
agreement  then  existing  between  the  plaintiff 
and  the  Wharf  Company,  and  between  the 
Wharf  Company,  as  the  authorized  agent 
of  plaintiff,  and  the  Santa  F6  Company.  Tbe 
undertaking  of  the  Santa  F6  Company  rela- 
tive to  these  cars  of  wheat  as  a  carrier  had 
been  promptly  and  fully  performed.    TtM 
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wheat  bad  been  delivered  by  the  Santa  V6 
Company  to  the  Wharf  Company,  which  had 
been  directed  by  the  Elevator  Company  to 
receive  the  same  at  Galvesttm,  several  days 
before  the  storm  reacihed  Galveston  and  be- 
fore it  was  destroyed.  It  Is  tberefore  clearly 
apparait  that  the  questions  of  whether  the 
Santa  Ti  Company  should  have  anticipated 
the  approach  of  the  storm  of  1915,  or  as  to 
whether  It  could  have  raised  Its  railroad 
tracks  so  as  to  place  cars  standing  thereon 
above  the  reach  of  the  storm  waters  of  the 
storm  of  1915,  with  reasonable  expense  and 
without  Injury  to  others,  or  as  to  whether 
it  could  have  reasonably  foreseen  Quit  the 
vnheat  standing  in  the  "B"  yards  would 
have  been  damaged  from  the  rising  waters, 
were  not  material  or  pertinent  Inquiries  In 
view  of  the  facts  found  by  us.  The  Santa 
Fe  Company  owed  the  plaintifl  no  legal  duty 
relative  to  the  wheat  in  controversy  after 
it  had  delivered  the  same  to  the  Wharf  Com- 
pany, the  agent  of  the  plaintiff  authorized 
to  receive  the  same  at .  Galveston. 

Having  disposed  of  the  assignment  relating 
to  the  liability  of  Keel  &  Son,  and  having 
also  considered  and  disposed  of  assignments 
2  to  7,  inclusive,  in  so  far  as  they  relate  to 
the  liability  of  the  Santai  F6  Company,  we 
now  come  'to  consider  said  assignments  as 
they  relate  to  the  Galveston  Wiiatt  Com- 
pany. 

[3,4]  The  Jury  found  that  the  storm  of 
1815  would  have  been  reasonably  anticipated 
by  a  perscMi  of  ordinary  prudence  In  the  posi- 
tion of  the  defendants.  We  thinlc  this  findr 
lag,  in  the  light  of  all  the  facts  and  drcump 
stances,  must  be  construed  as  a  finding  only 
that  the  defendants  should  have  anticipated 
that  a  storm  of  more  or  less  violence  would 
probably  strike  Galveston  as  It  did  In  1915, 
and  not  as  a  finding  that  they  should  have 
anticipated  a  storm  of  the  violence  and  dura- 
tion of  that  of  1915,  a  storm  of  much  longer 
duration  than  that  of  1900,  which  up  to  that 
time  was  by  far  the  most  violent  storm  that 
had  ever  visited  Galveston,  nor  as  a  finding 
that  they  should  have  further  anticipated, 
notwithstanding  the  seawall,  that  the  storm 
of  1915  would  cause  flood  waters  to  rise  to 
the  unprecedented  heights  of  12  to  13  feet 
above  mean  low  tide  in  the  railway  yards 
and  along  the  wharf  front  as  It  did,  the  same 
being  a  height  of  about  2  or  S  feet  greater 
than  reached  by  the  flood  waters  of  the  dis- 
astrous storm  of  1900.  Notwithstanding, 
however,  the  finding  of  the  Jury  to  special 
issue  No.  1,  we  have  reached  the  conclusion 
from  the  undisputed  evidence  that  the  proxi- 
mate cause  of  the  loss  of  the  wheat  in  con- 
troversy was  the  storm  of  1915,  and  that  said 
storm  is  properly  classed  as  an  act  of  God, 
and  that  the  defendant  Wharf  Company  Is 
not  liable  therefor.  While  it  must  be  con- 
ceded that  had  plalatlfF's  wheat  been  left 
on  "B"  track  it  would  not  have  been  wholly 
lost,  and  that  its  removal  from  said  yard  to 


the  Valley  yards  and  its  being  placed  and 
left  close  to  a  car  of  unslacked  Ume  con- 
curred with  the  storm  In  producing  the  loss, 
and  while  but  for  said  removal  the  total  loss 
would  not  have  been  suCCered,  still  sudi  re- 
moval, even  If  it  could  be  said  to  be  negli- 
gence on  the  part  of  the  Wharf  Company, 
was  the  remote  and  not  the  proximate  cause 
of  such  loss.  We  think  the  law  as  declared 
In  Bamet  v.  Railway  Co.,  222  N.  Y.  195,  118 
N.  B.  625,  Bergman  v.  Railway  Co.,  64  S.  W. 
990,  G.,  C.  di  S.  r.  By.  Co.  v.  Darby,  28  Tex. 
Civ.  App.  229,  67  S.  W.  129,  Hunt  v.  RaUway 
Co.,  74  S.  W.  69,  G.,  C.  &  S.  F.  By,  Co.  v.  Texas 
Flour  Mills,  143  S.  W.  1179,  G.,  H.  &  S.  A. 
By.  Ga  v.  Crier,  45  Tex.  Civ.  App.  434, 
100  S.  W.  1177,  Wells  Fargo  &  Co.  Express 
V.  Porter,  202  S.  W.  .987,  and  Fentiman  v. 
RaUway  Ca,  44  Tex,  Civ.  App.  465,  98  S.  W. 
939,  is  applicable  to  the  facts  of  the  present 
case,  and  acquits  the  Wharf  Company  from 
any  liability  for  the  loss  of  plaintiff's  wheat, 
[t]  However,  a  further  discussion  of  the 
scope  and  Import  of  the  Inquiry  of  the  court 
as  propounded  by  special  issue  No.  1  and 
as  to  what  the  jury  Intended  to  find  by  their 
answer  thereto  becomes  Immaterial  in  view 
of  the  finding  of  the  Jury  in  answer  to  special 
issue  No.  2.  To  this  issue  the  Jury  answered 
in  effect  ttiat  the  damage  by  high  water  from 
the  storm  of  1915  could  not  have  been  pro- 
vided against  by  the  defendant  at  a  reason- 
able expense  and  without  injury  to  others. 
This  answer  was  amply  supported  by  evi- 
dence. After  mn<di  testimony  as  to  the  ex- 
tent of  the  raising  of  almost  the  entire  south- 
ern part  of  the  city  of  Galveston  lying  along 
the  Gulf  coast  to  a  height  of  from  6  to  8 
feet  since  the  storm  of  1900,  thus  preventing 
storm  waters  from  flowing  south  or  east,  had 
been  heard,  Mr  A.  D.  Dickey,  a  dvU  aor 
gineer  of  long  exjierience,  testified  as  follows : 

"It  would  be  impracticable  from  an  engineer- 
ing standpoint  to  raise  the  level  of  the  railroad 
tracks  and  yards  that  we  have  been  discussing 
BO  that  the  storm  level  of  1916  would  not  enter 
box  cars,  unless  some  arrangements  could  be 
made  to  raise  the  grade  of  almost  the  entire 
city  south  of  tiiese  railroad  yards.  It  coold 
not  be  accomplished  satisfactorily  by  any  sys- 
tem of  drainage  in  my  judgment." 

Again: 

"If  you  raise  these  yards  out  there,  and  the 
storm  water  in  time  of  storms  was  sufficiently 
high  to  come  over  the  embankments,  it  would 
wash  out  great  guUles  and  would  damage  prop- 
erty immediately  adjacent  to  railroad  yards. 
The  water  would  then  be  up  as  high  as  grade 
of  your  tracks  on  yards  and  would  extend  back 
over  the  city  to  same  level.  It  would  raise 
water  all  over  the  city.  In  case  of  storm  the 
more  embankments  you  would  put  out  there 
the  higher  water  you  would  have  in  the  dty, 
and  the  longer  it  would  take  water  to  recede, 
and  the  longer  it  would  stay  in  city.  In  addi- 
tion to  that,  it  would  be  very  difficult  to  take 
care  of  drainage  from  the  south  towards  the 
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north  and  towards  the  bay.    It  would  b«  •  very 
difficult  ent^eering  problem. 

"As  to  raising  the  tracks  oat  yonder,  the 
whole  aide  of  the  town  was  raised  and  the  drain- 
age all  thrown  towards  the  bay.  So  the  raising 
of  the  tracks  oot  there  did  not  interfere  with 
the  drainage,  because  it  was  all  taken  care  of  at 
the  same  time.  It  would  baye  been  a  very  diffi- 
cult proposition  if  you  had  undertaken  to  raise 
these  railroad  tracks  round  there  and  carry  it  in 
on  the  embankment.  It  would  haT«  been  an 
entirely  different  proposition." 

Independent,  boweyer,  of  the  finding  of  the 
jury  that  the  tracks  of  the  defendants  could 
not  have  been  raised  so  as  to  hare  placed 
cars  standing  thereon  above  the  heights 
reached  by  the  storm  water  of  1915,  there  is, 
we  think,  a  controlling  reason  why  the  judg- 
ment rendered  in  favOr  of  the  Wharf  Com- 
pany should  be  affirmed.  The  undisputed 
evidence  shows  that  the  loss  of  plalntifiTs 
wheat  was  caused  by  the  storm  of  1015,  an 
act  of  God,  and  not  by  reason  of  any  negli- 
gent act  of  the  Wharf  Company.  In  the  case 
of  G.,  C.  &  S.  F.  Ry.  Co.  T.  Flour  Mills  Co., 
snpra.  It  Is  said: 

"The  occurrences  which  have  been  held  in 
some  of  the  cases  to  be  acts  of  God  are  spoken 
of  as  unprecedented,  but  it  is  manifest  that  an 
occurrence  need  not  be  unprecedented  in  the 
literal  sense  of  that  word  in  order  to  be  regard- 
ed as  an  act  of  God.  Any  definition  of  the  term 
which  includes  the  idea  that  it  must  be  an  oc- 
currence the  lik«  of  which  has  never  happened 
before  would  so  restrict  the  application  of 
the  rule  as  to  practically  abrogate  it.  Under 
such  a  definition,  a  tidal  wave,  an  earthquake, 
a  volcanic  eruption,  oi*  a  storm,  it  matters  not 
how  violent  or  destructive  such  disturbance 
might  be,  would  not  be  an  act  of  God,  unless  it 
was  more  violent  than  any  of  like  kind  that 
had  preceded  it.  It  goes  without  saying  that 
this  is  not  the  rule.  All  that  is  required  in  this 
regard  to  make  an  occurrence  of  this  kind  an 
act  of  God  is  to  show  that  it  was  so  unusual 
that  it  could  not  have  been  reasonably  expected 
or  provided  against." 

And  In  Fentiman  ▼.  Ballway  Co.,  44  Tex. 
Civ.  App  455,  98  S.  W.  939,  it  Is  said: 

"The  food  which  destroyed  plaintiff's  goods 
was  an  act  of  God;  to  say  that  it  was  not  His 
act  because  as  great  a  flood  occurred  at  the 
same  place  in  1844  would  be  to  hold  that  God 
is  incapable  of  causing  two  floods  of  the  same 
character  in  the  same  place." 

It  Is  shown  that  the  citizens  of  Galveston 
during  the  period  between  the  great  storm 
of  1900  and  the  one  of  1915  were  so  confident 
that  their  properties  situated  in  the  business 
portion  of  said  city  were  free  from  flood  wa- 
ters that  they  made  ntf  changes  in  the  levels 
of  their  buildings  in  which  were  stored  large 
stores  of  food,  clothing,  and  other  properties 
of  the  value  of  millions  of  dollars;  that 
these  business  men  were  of  experience,  not 
men  of  only  ordinary  skill  and  judgment, 
bnt  of  large  business  capacity  and  prudence; 
that  they  lived.  Invested  their  money,  and 


kept  their  properties  In  the  business  portion 
of  Galveston,  where  the  waters  reached  a 
height  of  about  6  or  7  feet  in  the  storm  of 
1916,  with  a  feeling  of  safety,  inspired  no 
doubt  with  the  thought  that  it  was  not  prob- 
able that  there  would  be  a  recurrence  of  a 
storm  of  the  severity  of  the  one  of  1900,  and 
that,  should  such  possibly  recur,  the  great 
sea  wall  would  protect  them,  their  families, 
and  their  properties.  How,  then,  can  It  be 
held  that  a  failure  of  the  Wharf  Company 
to  build  its  trades  above  the  heights  reached 
by  the  storm  of  191S  was  negligence,  as  that 
term  is  understood  In  law?  What  act  did 
the  defendant  do  to  endanger  or  neglect  to  do 
for  the  protection  of  property  in  its  posses- 
sion that  a  person  of  ordinary  prudence  sit- 
uated as  It  was  would  or  would  not  have 
done? 

Under  the  decisions  quoted  from  above 
and  those  cited,  the  courts  have  held  that 
the  storm  of  1900,  the  smaller  storm  of  1909, 
and  the  greatest  storm  of  history  on  the  Gulf 
coast  in  August,  1915,  were  acts  of  God  and 
of  sucb  nature  that  man  was  not  legally 
charged  with  the  duty  of  anticipating  tbdr 
occurrence,  and  not  answerable  in  damages 
proximately  caused  by  such  storms  or  hur- 
ricanes. 

[8]  Under  theee  decisions  we  feel  con- 
strained to  hold  that  this  defendant  was  not 
charpied  with  the  duty  of  anticipating  the 
severity  of  the  storm  of  1915,  and  was  not 
obligated  to  go  to  the  great  expense  of  under- 
taking to  raise  Its  tracks  on  the  "B"  yard  or 
on  any  other  part  of  Its  property  beyond  the 
level  of  the  flood  waters  of  the  storms  of  1900 
and  1915.  A  holding  of  the  court  that  this 
defendant  was  charged  with  such  dut,v  would 
do  violence  to  the  decisions  of  the  courts  of 
this  state. 

[7]  Appellant  insists  by  Its  ninth  assign- 
ment that  the  court  erred  In  not  instructing 
a  verdict  for  It,  in  that  the  undisputed  evi- 
dence shows  that  the  Wharf  Company  re- 
moved the  wheat  In  controversy  from  Its  "B" 
yard  and  placed  same  in  the  Valley  yards, 
over  which  it  had  no  control;  that  It  was 
there  destroyed  by  fire  by  reason  of  being 
placed  near  a  car  containing  unslacked  lime, 
which  was  set  on  fire  by  the  storm  wafers 
coming  In  contact  with  the  unslacked  lime, 
and  that  If  said  wheat  had  not  been  so  re- 
moved from  "B"  tracfk  it  would  not  have 
been  destroyed.  This  contention  cannot  be 
sustained.  The  undisputed  evidence  shows 
that  as  soon  as  It  became  apparent  to  the 
officials  of  the  Wharf  Company  that  the 
wheat  might  be  damaged  by  the  storm  they 
did  everything  within  their  power  to  protect 
the  same;  that  they  attempted  to  move  the 
wheat  to  the  mainland,  and,  upon  being 
frustrated  In  this  attempt  by  the  storm,  they 
then  tried  to  get  it  back  to  the  "B"  yarda, 
and  were  again  frustrated,  and  as  a  last  re- 
sort  they  placed   the   can  containing  the 
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wbeat  In  the  Vriley  yard,  where  there  hap- 
pened to  be  located  a  car  of  unslacked  lime, 
which  was  later  ignited,  and  from  which  the 
fire  spread  to  and  burned  the  two  cars  of 
wheat  in  controversy.  We  And  as  a  mat- 
ter of  law  that  the  removal  shown  by  the 
evidence  was  not  an  act  of  actionable  neg- 
UgeoOe.  Such  removal  was  made  In  good 
faith,  in  the  stress  of  a  grave  and  impend- 
ing danger,  and  with  the  view  of  saving  said 
property  from  Injury. 

As  we  have  heretofore  shown,  even  If  It 
should  be  said  that  it  was  negligence  npon 
the  part  of  the  Galveston  Wharf  Company 
to  move  the  cars  of  grain  from  the  "B"  yards 
to  the  Valley  yards,  nnder  the  circumstances 
there  could  be  no  liability  against  the 
Wharf  Company  by  reason  of  such  move- 
ment, because  under  the  law  the  Wharf  Com- 
pany could  not  be  charged  with  the  damage 
to  said  grain  by  the  storm  waters  and  the 
lime  fire,  as  the  proximate  result  of  such 
movement  of  the  cars.  If  these  cars  of  grain 
had  been  permitted  to  stand  upon  the  tracks 
of  the  "B"  yards,  the  damage  to  the  grain  by 
water  would  have  been  practically  the  same 
as  the  damage  by  water  in  the  Valley  yards. 

The  additional  damage  by  fire  caused  by 
the  lime  was  not  the  probable  and  natural 
result  of  the  placing  of  the  cars  in  the  Valley 
yards.  The  defendant  could  not  have  rea- 
sonably anticipated  that  the  damage  by  fire 
would  result  when  the  cars  were  placed  In 
those  yards. 

We  have  considered  all  of  the  assignments, 
and  In  view  of  our  conclusion  that  the  loss 
of  appellant's  wheat  was  due  to  the  act  of 
Qod,  as  hereinbefore  expressed,  we  think  it 
useless  to  prolong  this  opinion  by  a  further 
discussion  of  other  matters  complained  of 
by  assignments  2  to  7,  inclusive,  or  by  the 
remaining  assignments. 

The  judgment  la  affirmed. 

Affirmed. 


BROWNFIELD   V.   BRABSON   at  al. 
(No.   1814.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 
May  18,  1021.) 

1.  Lost  Instruments  @=>8( I)— Possession  not 
Indispensable  prerequisite  to  presumption  of 
existence  of  deed. 

Possession  is  not  an  indispensable  prereq- 
nirite  to  the  presumption  of  the  existence  of  a 
deed,  but  it  is  essential  that  the  claim  of  title 
be  made  in  some  tangible  form  calculated  to 
bring  notice  to  those  who  are  adversely  af- 
fected thereby,  so  as  to  create  a  presumption 
of  acquiescence  in  such  daim  by  the  adverse 
parties. 

2.  LotA  Instruments  <8=>8(3)— Execution  of 
quitclaim  deed  for  consideration  does  not 
show  acqulesoence  of  heirs  In  presumed  deed. 

Where  plaintiifa  (palmed  title  to  land  under 
presumed  existence  of  a  deed,  the  giving  of  a 


quitclaim  deed  by  heirs  of  alleged  grantot 
would  not  tend  to  show  any  acquiescence  on 
their  part  in  any  daim  by  plaintiSs  if  support- 
ed by  a  full-paid  consideration. 

3.  Evidence  •s>S7— Presumption  of  eonveyanoe 
one  of  fact  and  not  of  law. 

The  presumption  in  favor  of  the  existence 
of  a  conveyance  of  land  is  one  of  fact  and  not 
of  law. 

4.  Trespass  to  try  tHIe  «=>35(I)--Plalntlff 
oonflned  to  proof  of  title  specially  pleaded. 

Except  as  to  title  by  limitation  where  plain- 
tiff in  trespass  to  try  title  elects  to  plead  his 
title  specially,  he  is  confined  to  the  proof  of 
the  title  so  pleaded. 

5.  Trespass  to  try  title  «=>35(l)— Title  by  lim- 
itations not  permissible  under  general  alle- 
gations. 

A  showing  of  title  by  limitations  Is  not  per- 
missible under  the  general  allegations  of  a  pe- 
tition of  trespass  to  try  title,  but  must  be  spe- 
cially pleaded. 

6.  Trespass  to  try  title  €=>35(i)— Presumption 
of  execution  o{  deed  asserted  under  general 
allegation. 

The  presumption  of  the  execution  of  a 
deed  may  be  asserted  under  the  general  alle- 
gations of  a  trespass  to  try  title  petition. 

7.  Adverse  possession  <8=>7I( I)— Conveyance 
of  Interest  held  to  support  plea  of  five  years' 
limitation  as  a  deed  and  not  quitclaim. 

A  conveyance  by  grantors  of  sll  their  right, 
title,  and  interest  in  certain  described  lands, 
followed  by  the  habendum  dsuse  of  s  general 
warranty  deed,  is  a  deed  to  the  land,  and  not 
a  mere  quitclaim  of  the  grantor's  interest,  and 
will  sapport  a  plea  of  five  years'  limitation. 

8.  Adverse  possession  ®=»S0(2)— Deed  must 
contain  suffldent  description  to  support  plea 
of  five  years'  limitation, 

A  deed  to  support  a  pica  of  five  years'  lim- 
itation must  contain  such  a  sufficient  descrip- 
tion that  it  will  appear  from  its  terms  or  ref- 
erence to  other  instruments  of  record  in  the 
chain  of  title  that  it  conveys  the  very  land  In 
controversy,  so  that  its  registration  will  put 
the  sdverse  party  on  notice  that  the  land  is 
thus  being  daimed,  as  an  owner  of  land  is  not 
bound  to  run  down  references  to  facts  outside 
the  chain  of  title  to  ascertain  the  meaning  of 
the  deed. 

9.  Adverse  possession  «=s>82— Five-year  stat- 
ute begins  to  run  from  registration  of  deed. 

The  five-year  statute  of  limitations  begins 
to  run  from  the  time  of  registration  of  the 
deed  on  whidi  the  plea  is  based. 

10.  Adverse  possession  $=>93— Paymsnt  of 
taxes  for  five  years  held  sufflolent. 

Where  deed  was  registered  September  7, 
1904,  payment  of  taxes  for  the  years  1904  to 
1908,  indusive,  was  suffident  to  sustain  a  plea 
of  five-year  limitations,  it  not  being  necessary 
to  pay  taxes  for  the  year  1009. 


9ror  other  eue«  tee  same  topic  and  KBT-NVUBBiB  In  all  Key-Nombsred  Dicests  and  Indexsa 


Digitized  by 


Google 


492 


281  SOUTHWESTERN  BEPOBTEB 


(Tex. 


It.  Adverse  peeseeslon  «=9S0— Title  may  be 
acquired  to  undivided  Interest  Id  laod. 
Title  may  be  acquired  to  an  undivided  in- 
terest in  land  under  the  five-year  statute  of 
limitations  by  payment  of  taxes. 

12.  Adverse  possessloa  «=9|  1 5(1)— Whether 
party  claiming  under  five-year  statute  paid 
taxes  properly  held  for  Jury. 

In  trespass  to  try  title,  where  a  i>arty 
claimed  land  under  five-year  statute,  whether 
defendant  had  paid  the  taxes  for  five  consecu- 
tive years  as  required  by  the  statute  held  for 
the  jury. 

13.  Adverse  possession  «=>90— Taxes  must  be 
paid  under  proper  description. 

It  was  not  sufficient,  under  the  five-year 
statute  of  limitations,  that  taxes  were  paid, 
where  payment  was  made  on  a  wrong  descrip- 
tion, so  that  no  credit  of  taxes  was  made  on 
the  assessment  of  taxes  against  the  tract  of 
land  in  question,  since  such  payment  would  not 
afford  owner  of  legal  title  any  notice  that  some 
one  else  was  paying  taxes  on  his  land. 

14.  Adverse  possession  €=>94— Payment  of 
taxes  after  delinquency  Insufficient. 

Payment  of  taxes  after  delinquency  Is  in- 
sufficient under  the  five-year  statute  of  limi- 
tations. 

Appeal  from  District  Court,  Terry  Oounty; 
W.  P.  Leslie,  Special  Judge. 

Suit  by  Mollle  J.  Brabson  and  others 
against  M.  V.  Brownfleld.  Judgment  for 
plalntiffa,  and  the  defendant  appeals.  Bo- 
versed  and  remanded. 

Boscoe  Wilson  and  Percy  Spencer,  both  of 
Lnbbock,  for  appellant 
G.  E.  liockbart,  of  Taholui,  for  appellees. 

BOYCE,  J.  Mollle  J.  Brabson  and  others 
brought  this  suit  against  M.  V.  Brownfleld  to 
recover  the  B.  %  of  survey  39,  block  A-1, 
cerUflcate  1445,  BJ.  L.  &  R.  R.  R.  R.  Co.,  In  Terw 
ry  county,  Tex.  The  petition  was  in  the  regru- 
lar  form  of  trespass  to  try  title,  and  in  addi- 
tion thereto  contained  what  plaintiffs  style  a 
"special  plea,"  which  set  out  the  chain  of 
title  from  T.  G.  Reade,  the  patentee,  down 
to  J.  M.  Brabson ;  the  plaintiffs  being  the  sur- 
viving wife  and  heirs  of  the  said  Brabson. 
It  was  alleged  that  the  deed  from  the  pat- 
entee, Reade,  to  Geo.  T.  Keith,  under  whom 
the  plalntifts  claim,  had  been  lost  or  destroy- 
ed; but  that  the  plaintiffs  and  those  under 
whom  they  claim,  bad  claimed  and  asserted 
ownership  of  said  land  for  more  than  35 
years,  paying  taxes  thereon,  and  that  such 
claim  was  made  with  the  acquiescence  of  the 
said  Reade  and  bis  heirs,  so  that  there  should 
be  a  presumption  of  a  conveyance  from  the 
■aid  Reade  to  tbe  said  Keith.  Tbe  defend- 
aat  answered  by  plea  of  not  guilty  and  plea 
•f  five  years'  limitation ;  also  by  cross-action 
he  aoogbt  a  recovery  of  tbe  land  under  title 


I  acquired  by  the  flve-years  Jlmltatlon.    The 

^appeal  ia  from  a  Judgment  for  the  plaintiffs 

entered  on  a  verdict  return  in  their  favor 

under  peremptory  instructions  from  the  trial 

Judge. 

The  survey,  ccmtalnlng  640  acres  of  land, 
was  patented  to  T.  C.  Reade  on  February  7, 
1881.  Geo.  T.  Keith  conveyed  tbe  E.  %  of 
the  survey,  the  land  in  controversy,  to  B.  S. 
Rogers,  on  November  8,  1883.  E.  S.  Rogers 
paid  the  taxes  an  320  acres  of  land  out  of  the 
section  for  the  year  of  1891.  The  taxes  for 
the  years  1882  to  1896  on  320  acres  of  land 
out  of  the  section  were  paid  by  J.  S.  Daugfa- 
erty  after  delinquency.  Rogers  conveyed  the 
land  to  J.  M.  Brabson  by  deed  dated  Novem- 
ber 17,  1896.  Brabson  paid  taxes  on  the  land 
for  the  years  1897  to  19U,  Inclusive,  except  for 
the  years  1904,  1907,  and  1900.  Tbe  taxes 
for  some  of  the  years  were  paid  before  delin- 
quency and  occasionally  after  the  taxes  for 
one  or  more  years  had  become  delinquoit 
Tbe  plaintiffs  Introduced  In  evidence  a  quit- 
claim deed  from  one  of  the  heirs  of  T.  C. 
Reade,  who  had  acquired  the  interest  of  the 
other  heirs,  whereby  tbe  grantor  quitclaimed 
to  the  plaintiffs  her  interest  In  said  land. 
This  deed  was  executed  April  20, 1916.  All  of 
the  deeds  referred  to  were  properly  recorded. 
J.  M.  Brabson  died  In  1912,  and  the  plaintiff 
Mollie  J.  Brabson  Is  his  surviving  wife  and 
the  other  plaintiffs  are  his  heirs.  This  suit 
was  filed  on  the  18th  day  of  October,  1916. 

The  defendant's  plea  of  five  years'  limita- 
tion was  based  on  a  deed  executed  by  N.  M. 
Viser,  dated  November  3,  1903,  and  recorded 
in  September,  1904.  This  deed  was  In  the 
terms  of  a  general  warranty  deed  and  the 
said  Viser  thereby  conveyed  to  the  defendant 
"all  that  certain  tract  or  parcel  of  land  lying 
and  being  situated  in  Terry  county,  Texas, 
the  same  being  my  %  interest  in  section  39, 
block  A-1,  certificate  No.  1445,  E.  L.  &  R.  R. 
R.  R.  Co.  survey."  It  appears  that  another 
person,  with  whtHn  Viser  had  no  privity  of 
title,  owned  the  northwest  quarter  of  the 
section  at  tliia  tlme^  One  W.  M.  Vlaer  had 
acquired  title  to  tbe  southwest  quarter  of  tbe 
section  in  the  year  1887,  but  no  privity  of 
title  is  shown  between  tbe  said  W.  M.  Viser 
and  N.  M.  Viser.  The  said  Brownfleld  paid, 
or  attempted  to  pay,  taxes  on  480  acres  of 
land  out  of  tbe  section,  from  1905  to  1915. 
During  some  of  these  years,  however,  tbe 
taxes  were  paid  on  a  wrong  description,  and 
some  of  them  were  paid  aft»  delinquency. 
We  will  make  a  fuller  statement  of  such 
matters  when  we  come  to  discuss  tbe  question 
of  the  sufflciency  of  tbe  evidence  to  sustain 
the  plea  of  limitations. 

The  disposition  of  the  appeal  under  the  as- 
signments presented  requires  a  decision  of 
the  following  questions:  (1)  Whether  tbe  evi- 
dence Is  sufficient  to  warrant  a  conclusive 


»Far  otbcr  cases  lee  sunt  loplc  and  K.EY-NUUBEK  ia  all  K«r-Numbeied  DlseaUand  Indezea 


Digitized  by 


Google 


Tex,y 


BltOWKFIEIiD  V.  BRABSON 
(isi  aw.) 


498 


-preeumptloii  of  the  exlatence  of  a  deed  of  con- 
-veyance  from  tlie  patentee,  Beade,  to  Geo.  T. 
tKeltli.     (2)  If  not,  conld  the  plaintiffg,  having 
atpeclally  pleaded  their  title,  rely  on  a  con- 
~veyaace  fr<Mn  the  heirs  of  T.  O.  Beade,  which 
-was    not    pleaded?    (3)  la    the    conveyance 
:f  rom  Vlaer  to  Brownfleld  snch  a  deed  as  will 
snpport  the  plea  of  five  years'  limitation? 
<4)  Does  the  evidence  show  sucli'  payment  of 
taxes  as  will  susUln  the  plea?    We  will  dis- 
pose of  these  questions  In  the  order  stated. 
[1-8]  (1)  There  was  never  any  possession 
taken  under  claim  of  deed  from  Beade  to 
Keitb.    The  only  tangible  claim  of  title  made 
hiy  plaintiffs  and  those  under  whom  they  hold 
waa  in  the  registration  of  the  deeds  from 
Keith  down  to  Brabson  and  payment  of  tax- 
es by  those  holding  under  such  deeds.    These 
payments  were  not  made  regularly,  and,  so 
far  as  the  evidence  discloses,  were  not  con- 
clusively shown  to  have  been  paid  for  any  five 
consecutive  years ;  so  that,  even  if  possession 
liad  been  taken  under  these  deeds,  the  evi- 
dence would  not  conclusively  sustain  a  plea  of 
five  years'  llnritatlon.    Possession  Is  not  an 
Indispensable  prerequisite  to  the  presumption 
of  the  existence  of  a  deed,  but  it  is  essential 
that  the  claim  of  title  be  made  In  some  tangi- 
ble form  calculated  to  bring  notice  to  those 
'Who  are  adversely  affected  thereby,  so  as  to 
create  a  presumption  of  acquiescence  in  such 
claim  by  the  adverse  parties.    The  circum- 
stances of  and  consideration  for  the  execution 
of  the  quitclaim  deed  by  the  heirs  of  Beade 
are  not  shown.    So  that  such  fact  has  little 
probative  'orce  in  establishing  an  acquies- 
cence on  the  part  of  such  heirs  in  the  claim  of 
Brabson.     So  far  as  the  evidence  shows,  the 
beirs  of  Brabson  may  have  paid  a  full  con- 
sideration for  the  rights  acquired  under  the 
qiiitdalm,  and.  If  such  were  the  fact,  the  exe- 
catloD  of  the  quitclaim  deed  would  not  tend 
to  show  any  acquiescence  at  all  on  the  part 
of  the  heirs  of  Beade.    The  principles  of  law 
applicable  to  the  matter  of  presumptions  in 
favor  of  the  existence 'of  a  conveyance  have 
been  well  settled  by  the  decisions  of  this 
state,  and  have  been  recently  discussed  by  us 
at  some  length,  and  we  refer  to  a  few  of 
these  authorities  in  lien  ot  a  further  discns- 
Bion  of  the  question  here.    Taylor  v.  Watkins, 
26  Tex.  688 ;  Baldwin  v.  Goldfrank,  88  Tex. 
249,  31  S.  W.  1066;  Hemdon  T.  Vick,  88  Tex. 
460,  35  S.  W.  143;  Hutchison  v.  Massie,  226 
S.  W.  695.    The  presumption  is  one  of  fact 
and  not  of  law,  and  the  evidence  in  this  case 
does  not  warrant  sudi  a  conclusive  presump- 
tion of  the  existence  of  such  a  deed  as  to 
Justify  a  peremptory  instruction   in  favor 
thereof.    We  need  not  decide  whether  under 
the  evidence  the  plaintiffs  were  entitled  to 
have  the  issue  submitted  to  the  Jury. 

[4-8]  (2)  "It  is  well  settled  that,  except  as 
to  title  by  limitation,  where  the  plaintiff 
dects  to  plead  his  title  specially  he  is  con- 
flaed  to  the  proof  of  the  title  so  pleaded." 


MoUno  T.  Benavldes,  94  Tex.  418.  60  S.  W, 
876;  Rule  v.  Bichards,  159  S.  W.  389(9. 
The  'exception  in  favor  of  the  plea  of  limita- 
tions is  allowed  because  a  showing  of  title 
by  limitations  is  not  permissible  under  the 
general  allegations  of  a  petition  of  trespass 
to  try  title,  but  must  be  specially  pleaded. 
So  that  a  special  pleading  thereof  in  the  pe- 
tition is  not  to  be  regarded  as  a  more  par- 
ticular statement  of  what  might  have  been 
shown  under  the  general  allegatloDS,  as 
would  be  true  in  the  ordinary  case  of  the 
special  pleading  of  the  title.  Karp  v.  Tillman, 
103  Tex.  574, 131  S.  W.  1060,  and  authorities 
cited.  We  take  it  that  the  presumption  of, 
the  execution  of  a  deed  by  Beade  could  have 
been  asserted  under  the  general  allegations 
of  a  trespass  to  try  title  petition.  Bute  v. 
Penn,  172  S.  W.  649,  on  motion  fbr  rehearing. 
So  that  the  case  does  not  present  an  exc^H 
tlon  to  the  general  rule. 

[7, 1]  (3)  As  to  the  third  questlOT  for  de- 
cision, the  appellee  contends  that  the  deed 
from  yiser  to  Brownfield  did  not  purport  to 
convey  the  land  itself,  but  only  the  grantor'a 
Interest  therein,  and  will  not  support  a  plea 
of  five  years'  limitation.  We  have  not 
thought  it  necessary  to  determine  whether  or 
not  the  first  part  of  the  proposition  is  well 
taken  (see  Boseborougb  v.  C!ook,  108  Tex. 
364,  194  S.  W.  131;  Barksdale  v.  Benskin, 
194  S.  W.  402,  writ  of  error  granted),  as  we 
think  it  must  be  held  that  the  conveyance  la 
of  a  three-fourths  interest  in  the  land  Itself, 
and  not  merely  the  grantor's  chance  of  title 
to  such  Interest  In  the  case  of  Garrett  v. 
Christopher,  74  Tex.  463,  12  S.  W.  67,  15  Am. 
St.  Rep.  860,  a  conveyance  by  the  grantors 
of  "all  our  right,  title,  and  interest  in"  cer^ 
tain  described  lands,  followed  by  the  haben- 
dum danse  of  a  general  warranty  deed,  was 
held  to  be  a  deed  to  the  land,  and  not  a 
mere  quitclaim  of  the  grantor's  Interest.  In 
Kempner  v.  Beaumont  Lumbw  Co.,  20  Tex. 
Civ.  App.  307,  49  S.  W.  412,  the  conveyanos 
was  in  the  form  of  a  general  warranty  deed, 
conveying  "all  my  right,  title,  and  claim 
and  interest,  being  an  undivided  one-half 
interest,"  and  it  was  held  that  the  instru- 
ment was  a  deed  and  not  a  qultdalm.  In 
White  V.  Frank,  91  Tex.  66,  40  S.  W.  964,  it 
was  said  of  similar  language  in  a  deed  that — 

"The  words  first  nsed^'all  my  interest'— 
taken  in  connection  with  what  follows,  are  evi- 
dently intended  to  define  the  quantity  of  her 
[the  grantor's]  interest,  and  not  to  limit  the 
conveyance  to  such  interest  as  she  might  hold 
in  an  undivided  half  of  the  lands.  The  grantor 
practically  asserts  that  she  holds  an  undivided 
one-half  interest  in  the  lands,  and  that  she  con- 
veys that  interest.  It  does  not  purport  merely 
to  release  her  interest  in  the  land,  whatever 
that  interest  may  be." 

We  think  this  statement  is  properly  ap- 
plicable to  the  language  of  the  deed  under 
consideration.    But  the  troublesome  question 
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in  considering  the  gnffidency  of  the  deed  to 
BOK>ort  the  statute  of  Umltatlona  la  whether 
the  deed,  on  Its  face,  Is  to  be  construed  as 
conveying  an  undivided  Interest,  or  whether 
by  the  use  of  the  words  "my  three-fourths 
Interest"  it  Invites  the  Introduction  of  parol 
evidence  as  to  the  surrounding  circumstances 
to  ascertain  whether'  an  undivided  three- 
fourths  Interest  in  the  entire  tract  Is  in- 
tended to  be  conveyed  or  some  particular 
three-fourths  of  the  section.  It  is  the  law 
that  a  deed,  to  support  this  plea  of  limlta> 
tlon,  must  contain  sufficient  description  as 
that  it  will  appear  from  its  terms,  or  refer- 
ence to  other  instruments  of  record  In  the 
chain  of  title,  that  It  conveys  the  very  land 
in  controversy  so  that  Its  registration  will 
put  the  adverse  party  on  notice  that  the 
land  is  thus  being  claimed.  Kllpatrlck  v. 
SUneros.  23  Tex.  137;  AcUin  v.  Paschal,  48 
Tex.  176 ;  Randolph  t.  Lewis,  163  S.  W.  619 
(opinion  on  motion  for  rehearing  and  au- 
thorities). The  owner  of  the  land  is  not 
bound  to  run  down  references  to  facts  outside 
the  diain  of  title  to  ascertain  the  meaning  of 
the  deed.  Brokel  v.  McKechnie,  69  Tex.  32, 
6  S.  W.  623 ;  Toung  v.  -Trahan,  43  Tex.  Civ. 
App.  eil,  97  8.  W.  147.  So,  if  the  terms  of 
tills  deed  would  convey  either  an  undivided 
Interest  or  a  specific  three-fourths  of  the  land 
if  it  had  been  divided,  and  it  were  shown  that 
the  grantor  claimed  title  to  such  divided 
interest,  then  we  doubt  whether  it  would  be 
sufficient  to  sustain  the  plea;  for,  if  it  did 
not  purport  to  convey  an  undivided  interest 
In  the  entire  section,  the  owners  of  the  east 
half  had  no  means  of  record  of  knowing  what 
part  of  the  land  was  Intended  to  be  conveyed 
by  the  deed.  We  have  concluded  that  we 
should  construe  the  instrument  as  a  convey- 
ance of  an  undivided  three-fourths  interest, 
as  the  language  used  in  its  natural  signifi- 
cance is  more  appropriate  to  express  that 
meaning,  and  would  be  really  inappropriate 
if  the  intention  was  to  convey  a  specific  di- 
vided portion  of  the  section.  We  conclude, 
therefore,  that  the  deed  is  sufficient  to  sus- 
tain a  plea  of  limitations  to  an  undivided 
three-fourths  of  the  one-half  section  of  land 
in  controversy. 

[>-14]  (4)  The  defendant's  deed  was  regis- 
tered on  September  7,  1904,  and  limitations 
would  begin  to  run  from  such  time  (Harvey 
V.  Cummlngs,  68  Tex.  699,  5  S.  W.  613),  and 
would  be  complete  on  September  7,  1909,  if 
all  taxes  were  paid  by  defendant  as  they  be- 
came due  during  such  time  and  the  posses- 
sion was  snfiicient.  It  would  not  have  been 
necessary  that  he  pay  the  taxes  for  the  year 
1909.  Club  Land  &  Cattle  Co.  v.  WaU,  99 
Tex.  691,  91  S.  W.  778,  122  Am.  St  Rep.  666. 
The  defendant  paid  taxes,  intending  to  pay 
Oiem  on  his  interest  In  the  land,  on  480  acres 
Of  land  for  the  years  1004,  1905,  1906,  1907, 
and  1908.  Payment  of  taxes  on  the  land  in 
■Ddi  way  would  have  been  sufficient  to  sus- 


tain Sie  plea  of  limitations  to  an  undivided 
three-fourths  Interest,  therein.  Dowdell  v. 
McCardell,  193  8.  W.  182;  Tarbrough  v. 
Whitman,  50  Tex.  Civ.  App.  391,  110  8.  W. 
471.  The  taxes  for  the  years  1906  and  190S, 
however,  were  paid  on  the  wrong  abstract 
number,  and  J.  M.  Brabson  appears  to  have 
paid  the  taxes  for  1906  on  the  B.  %  of  the 
section,  nndfer  proper  descriptioD,  several 
months  before  the  defendant  paid  taxes  for 
such  year,  and  the  said  Brabson  paid  taxes 
for  the  year  1908  on  the  same  day  that  de- 
fendant paid  the  taxea  We  have  had  some 
doubt  as  to  whether,  after  Brabson  had  paid 
the  taxes  on  the  land  on  a  correct  descrip- 
tion, the  defendant  could  thereafter  pay  tax* 
es  on  the  same  land,  and  thus  bring  himself 
within  the  provisions  of  the  statute:  But  the 
Supreme  Court  has  held  that  although  there 
may  have  been  a  double  payment  of  the  tax- 
es, yet  such  payment  by  the  person  claiming 
under  Umitaticms  is  sufficient  Thomson  v. 
Weisman,  98  Tex.  170,  82  S.  W.  603.  It  does 
not  appear  whether  the  defendant  rendered 
the  land  for  taxes  for  the  years  1906  and 
1908,  nor  does  it  appear  that  the  payments 
of  taxes  made  by  the  defendant  for  either  of 
those  years  were  credited  to  the  assessment 
of  taxes  against  the  land  which  followed  the 
correct  abstract  number  on  the  tax  rolls.  It 
does  appear  from  the  tax  rolls  that  the  tax- 
es for  1908  on  the  entire  section,  described 
as  abstract  No.'  798,  certificate  Na  1448,  sur- 
vey No.  89,  B.  L.  &  B.  R.  B.  R.  Oo.  grantee, 
640  acres  (which  was  the  correct  description 
of  the  land)  were  assessed  to  "unknown  own- 
ers," and  that  J.  M.  Brabson  paid  taxes  for 
that  year  on  the  E.  %  of  the  snrv^  as  thus 
assessed,  and  the  inference  is  that  the  pay- 
ment made  by  plaintlflT  on  another  abstract 
number,  though  correctly  describing  survey 
number,  was  credited  on  the  tax  rolls  to  an- 
other survey  under  the  abstract  number  en 
which  payment  was  made.  The  evidence 
would  not,  we  think,  kave  warranted  a  per- 
emptory instruction  in  appellant's  favor  na 
this  issue.  Ccmn  v.  Houston  Oil  Oo.,  218  & 
W.  139 ;  Dutton  v.  Thompson,  86  Tex.  115, 19 
S.  W.  1026;  Henning  v.  Wren,  32  Tex.  Civ. 
App.  638,  75  S.  W.  910.  If  payment  was 
made  on  a  wrong  description,  so  that  no  cred- 
it of  taxes  was  made  on  the  assessment  oC 
taxes  against  this  tract  of  land,  such  pay- 
ment would  not  have  afforded  J.  M.  Brabson 
any  notice  that  some  one  else  was  paying 
taxes  on  his  land.  The  appellant  concedes 
that,  while  he  intended  to  pay  the  taxes  for 
the  years  1909  and  1910,  his  payments  were 
made  under  a  mistaken  description,  and  were 
credited  to  the  assessment  against  other 
lands.  This  mistake  was  discovered  in  1912, 
after  the  uiqiaid  taxes  for  1909  and  1910  had 
become  delinquent,  at  which  time  the  appe- 
lant, according  to  his  oral  testimony,  paid 
sudi  taxes-    Payment  of  such  taxes  after  de- 
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.Tex.  801,  217  8,  W.  141,  21©  S.  W.  450.    The 
defendant,  in  January  of  the  years  1812,1913, 

1914,  and  1915,  paid  taxes  on  the  land  for  the 
respective  preceding  years;  but  these  pay- 
ments did  not  complete  the  title  by  limitations 
even  if  the  plaintiffs  were  held  to  their  claim 
acquired  by  the  quitclaim  deed  executed  in 

1915.  If  plaintiffs  sustain  their  claim  under 
J.  If.  Brabson,  limitations  would  be  suspend- 
ed for  a  period  of  one  year  following  hia 
death;  but  the  title,  based  on  a  quitclaim 
deed  from  the  heirs  of  T.  O.  Beade,  would 
not  be  subject  to  this  suspension.  No  ques- 
tion is  raised  aa  to  the  sufficiency  of  the  po»- 
session  by  the  defendant,  Brownfleld,  to  sua- 
taln  the  plea  of  Umitatkuis,  and  we  have  not 
considered  audi  matter. 

We  are  of  the  opinion,  therefore,  that  the 
plaintiffs  were  not  entitled  to  the  peremptory 
Instruction  given  in  their  favor ;  neither  was 
the  defendant  entitled  to  a  peremptory  in- 
structicMi  on  his  plea  of  limitations,  either  as 
a  deftose  m  as  supporting  his  cross-action. 
Bven  if  the  evidence  was  insufSdent  to  make 
an  issue  In  plalntUTs  favor  as  to  the  exist- 
ence of  a  deed  from  the  patentee  Reade  to 
Geo.  T.  Keith,  the  Justice  of  the  case  requires 
that  we  remand  the  cause  rather  than  re- 
verse and  render  Judgment  here. 

The  judgment  of  the  trial  court  will  ac- 
cordingly be  reversed  and  the  cause  re- 
manded* 


BALLEW  &  HUSTON  at  al.  T.  BLAKENY. 

(No.  2394.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  23,  1921.    On  Behearing, 

April  21.  1921.) 

1.  StlpulatloM  «=»I4(I2)  —  Costa  Improperly 
charged  in  Judgment  against  bank  nnder  stlp- 
■latloa. 

Where  It  was  agreed  at  the  trial  that  "the 
First  National  Bank  ia  a  mere  stakeholder,  and 
that  the  bank  has  the  $600,  which  is  claimed 
by  the  plaintiff,  and  the  defendants  B.  &  H. 
put  up  $300,  and  the  plaintiff  put  up  $300. 
The  bank  does  not  daim  the  money.  No  judg- 
ment shall  be  rendered  against  the  bank,  ex- 
cept for  $600,  which  is  a  mere  depository"— 
the  court  erred  in  entering  Judgment  against 
the  bank  for  $600,  and  "for  court  costs";  the 
bank  never  having  made  any  claim  to  the  mon- 
ey and  being  willing  to  pay  it  to  the  rightful 
owners,  both  before  aod  after  the  suit  was  filed. 

2.  Brokers  «=3l06— in  action  against  agent  to 
recover  earnest  money  deposited,  prinolpal 
was  necessary  and  proper  party  defendant, 
and  there  was  no  error  ia  readering  Judg> 
■•nt  against  both. 

In  action  against  real  estate  agent  to  re- 
cover a  deposit  in  a  bank  as  earnest  money  on 
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(»l  B.W.) 
Baker  v.  Fogle,  110  a  sale  of  land,  part  by  plaintiff  and  part  by  the 
agent,  the  owner  of  the  land,  as  principal, 
was  a  necessary  and  proper  party  to  the  suit, 
and  there  was  no  error  in  rendering  judgment 
against  the  owner,  as  well  as  the  agent  and 
the  bonk,  where  he  entered  a  general  denial 
to  the  petition  in  claim  of  the  earnest  money 
for  default  in  the  contract,  and  did  not  file  a 
disclaimer  of  any  legal  interest  in  the  money, 
and  did  not  testify  that  be  never  authorized 
his  agent  to  make  the  contract  of  sale;  but 
the  judgment  should  provide  that  a  payment 
to  the  plaintiff  by  the  bank  of  the  amount  of 
the  deposit  should  be  in  full  satisfaction  of 
the  entire  judgment. 


Appeal  from  Henderson  County  Court; 
Joe  A.  McDonald,  Judge. . 

Suit  by  R.  J.  Blakeny  a^tnst  Ballew  4 
Huston  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Modified  and  af- 
firmed. 

The  appellee  brought  the  suit  to  recover 
$600  deposited  as  earnest  money  with  the 
First  National  Bank  as  stakeholder.  The  de- 
fendants each  made  answer.  The  case  was 
submitted  to  the  Jury  on  special  issues,  and 
on  the  answers  of  the  Jury  the  court  entered 
Judgment  for  the  $600  In  favor  of  the  plain- 
tiff. The  plaintiff  and  Ballew  ft  Huston. 
as  agents  of  A.  B..  Moore,  agreed  in  writing 
and  signed  on  October  14,  1919.  the  follow- 
ing: 

'^e  parties  of  the  first  part,  Ballew  ft  Hus- 
ton, acting  as  agents  of  A.  B.  Moore,  agree  to 
sell  to  R.  J.  Blakeny,  party  of  the  second  part, 
58  acres  of  land.  ^er«  follows  description  by 
field  notes.]  Each  party  agrees  to  pat  up  a 
forfeit  of  $300  in  First  National  Bank  of  Mala- 
koff,  Texas." 

A.  B.  Moore,  the  owner  of  the  land,  ap- 
pointed Ballew  ft  Huston  his  agents  to  dl»- 
pose  of  it.  The  price  of  the  land  was  to  be 
$70  per  acre  cash.  Plaintiff  and  Ballew  & 
Huston,  as  agents,  each  put  up  the  $300 
cash  required  of  them.  Plaintiff  pleaded  and 
testified  that  he  was  ready  and  willing  to 
perform  his  part  of  the  contract,  but  that 
the  other  parties  to  the  contract  failed  and 
refused  to  convey  the  land  described  In  tbe 
contract  to  him.  Ballew  ft  Huston  pleaded 
and  daimed  In  the  evidence  that  the  above 
written  agreement  made  by  them  as  agents 
did  not  contain  all  the  agreement  between 
the  parties,  but  that  by  mutual  mistake  the 
following  part  of  the  agreement  was  left  out 
of  tbe  said  writing: 

"There  shall  first  be  taken  off  the  north  end 
of  the  Moore  tract  76  acres  for  Mrs.  L.  R. 
Clark,  and  then  53  acres  for  Mr.  Miller,  and 
after  these  tracts  are  surveyed  and  cut  off  B. 
j;  Blakeny  is  to  have  a  63-acre  tract,  and  the 
same  is  to  lie  immediately  south  of  the  Oook 
tract  of  7S  acres." 
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The  defendants  teatlfled  tbat  tbey  offered  to 
plaintiff  a  deed  describing  (be  6S-acre  tract 
■outh  of  the  73  acree,  and  that  he  refused  to 
accept  it  It  was  agreed  in  the  trial  by  the 
parties  that: 

"The  First  National  Bank  is  a  mere  stake- 
bolder,  and  that  the  bank  has  the  $600,  which 
is  daimed  by  the  plaintiff,  and  the  defendants 
Ballew  &  Huston  put  up  $300  and  the  plaintiff 
pat  up  $300.  The  bank  does  not  claim  the 
money.  No  judgment  shall  be  rendered  against 
the  bank,  except  for  $600,  which  is  a  mere  de- 
pository." 

The  Jury  answered  the  Issues  submitted 
(1)  ttiat  there  was  no  agreement  sndi  as 
pleaded  by  the  defendants,  and  (2)  tbat  any 
snch  agreement  was  not  left  out  of  the  orig- 
inal agreement  by  mutual  mistake. 

Miller  A  Miller,  of  Athens,  for  appellants. 
Justice  &  Justice,  of  Athens,  for  appellee. 

LBVT,  J.  (after  stating  the  facts  as  above). 
[1]  The  first  assignment  of  error  predicates 
error  in  entering  Judgment  "for  court  costs" 
In  favor  of  the  plaintiff  against  the  First  Na- 
tional Bank.  This  was  error,  both  in  view 
of  the  pleadings  and  evidence  and  the  agree- 
ment of  the  parties.  The  bank  has  never 
made  claim  to  the  money,  and  was  willing  to 
pay  it  to  the  rightful  owners,  both  before  and 
after  suit  was  filed.  The  assignment  of  er- 
ror la  sustained,  and  the  Judgment  is  modified 
In  tbat  req>ect. 

[1]  The  second  assignment  predicates  er- 
ror in  rendering  Jndgment  against  A.  B. 
Moore.  Ballew  &  Huston  were  acting.  In 
making  the  contract  of  aale  and  In  the  de- 


posit of  the  earnest  money,  as  agents  for 

A.  B.  Moore,  and  the  effect  and  extent  of  the. 
Judgment  Is  merely  to  adjudicate  against  A. 

B.  Moore,  in  favor  of  the  plaintiff,  any  In- 
terest A.  B.  Moore  may  have  in  the  earnest 
money  so  deposited  for  him  and  in  his  behalf. 
A.  B.  Moore  entered  a  general  denial  to  the 
plaintlfT's  petition  In  claim  of  the  earnest 
money  for  default  in  the  contract,  and  did 
not  file  a  disclaimer  of  any  legal  inter^t  in 
the  money,  and  did  not  testify  tliat  he  never 
aathorlzed  his  agents  to  make  the  contract  of 
8al&  The  contract  of  sale  was  for  him  and 
in  his  bdialf  as  owner  of  the  land,  and  as 
principal  in  the  agreement  be  was  a  neces- 
sary and  proper  party  to  the  salt.  The  as- 
signment is  overruled. 

The  third  assignment  assails  the  sufficiency 
of  the  evidence  to  show  such  nonperformance 
of  the  contract  of  sale  as  to  entlQe  the  plain- 
tiff to  recover  the  money  sued  for.  We 
conclude  that  this  assignment  should  be  over- 
ruled. 

There'  Is  no  reversible  error  In  the  foartfa 
assignment  of  error,  and  it  is  overruled. 

The  Judgmoit  Is  modified  and  affirmed. 

On  Blearing. 

PER  CCTRIAM.  The  motion  for  rehearing 
is  granted  only  in  so  far  as  It  seeks  to  modify 
the  Judgment  of  the  county  court.  The  Judg- 
ment authorizes  a  recovery  and  execution 
against  each  of  the  defendants  severally  and 
Jointly  for  the  $000  sued  for.  The  Judgment 
should  be  corrected,  ss  as  to  provide  that 
the  payment  to  the  plaintiff  by  the  bank  of 
the  $600  should  be  in  fnU  saUsfaction  of 
the  entire  Judgment. 
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HAMNER  It  al.  v.  BOREINQ. 


(Conrt  of  Appeals  of  Kentncky.    June  7, 192L) 

1.  Appeal  and  orror  «=»!  i W(3)— Revaraal  of 
Judgment  In  oreditor't  suit  Iwld  to  bar  ralM 
to  general  oraditor  not  party  to  appeal. 

A  suit  by  B.  to  set  aside  fraudulent  con- 
Teyances  by  a  debtor  and  subject  the  property 
to  the  payment  of  his  debt  was  consolidated 
with  suit  by  other  creditors  to  have  the  convey- 
ances adjudged  preferential  and  for  the  benefit 
of  an  creditors.  Judgment  was  rendered  dis- 
missing B.'s  petition  but  adjudging  that  be 
was  a  judgment  creditor  of  the  debtor,  and  also 
adjudging  that  the  transactions  between  the 
debtor  and  his  wife  operated  as  an  assignment 
for  the  benefit  of  all  creditors  and  that  the  pro- 
ceeds should  be  applied  on  the  judgments 
against  the  debtor.  Held,  that  under  the  judg- 
ment B.  was  only  a  general  creditor  and  was 
not  a  necessary  party  to  an  appeal  by  a  party 
claiming  under  the  conveyances,  and  a  reversal 
of  the  judgment  on  such  appeal  prevented  him 
from  obtaining  payment  of  his  jndgment  from 
the  property  conveyed,  though  he  was  not  made 
a  party  to  the  appeal. 

2.  Appeal  and  error  «3»327(I0)— Asalgnments 
for  beneflt  of  oradltora  «=»295(5)-^II  oredt- 
tora  not  necessary  parties  to  suit  or  appeal. 

In  an  action  to  have  a  preferential  convey- 
ance by  a  debtor  adjudged  to  operate  as  an  aa- 
slgnment  for  the  benefit  of  all  creditors,  all  of 
the  creditors  are  not  necessary  parties  under 
Ky.  St.  g  1912,  relating  to  parties  in  suits  con- 
cerning conveyances  in  fraud  of  creditors,  nor 
are  they  all  necessary  parties  to  an  appeal  in 
such  case. 

Appeal  from  Ctrcolt  C!oart,  Lanrel  Coonty. 

CcmsoUdated  actions  by  John  R.  Borelng 
and  others  against  W.  B.  Catching  and  oth- 
ers. From  a  Judgment  In  favor  of  Borelng, 
C.  D.  Hamner,  receiver  of  the  First  National 
Banic  of  London,  appeals.  Reversed,  with 
directions. 

Hazelwood  ft  Jolinsan,  of  London,  for  ap- 
pellant 

H.  O.  Fanlkner,  of  Hazard,  and  H.  C.  Clay, 
of  Lmdon,  for  appellee. 

TDBNBR,  O.  In  August,  1914,  the  appel- 
lee^ John  R.  Borelng,  filed  an  equitable  action 
in  the  Lanrel  drcolt  court  against  W.  B. 
Catching  and  others,  wberein  he  alleged  he 
bad  a  judgment  for  something  over  $3,000 
against  Catdilng  upon  which  an  execution 
bad  be«i  Issued  and  returned  "no  property 
found." 

He  asked  for  a  general  order  of  attach- 
mmt  against  the  property  of  W.  B.  Catch- 
ing, and  attached  certain  conveyances  made 
t^  Catching  to  bis  ^fe  and  others,  as  well 
as  certain  conveyances  made  by  the  wife  to 
others,  as  being  without  consideration  and 
as  having  been  made  to  defraud  the  credi- 
tors of  W.  B.  Catching.  He  sought  specif- 
ically to  subject  to  the  payment  of  his  debt 
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the  property  so  alleged  to  have  been  fraudu- 
lently conveyed. 

About  that  time  other  creditors  of  Catch- 
ing instituted  their  several  actlcMW  In  the 
Lanrel  circuit  court,  some  of  them  seeking 
the  same  remedy  that  Borelng  had  sought, 
while  others  attacked  certain  transactions  be- 
tween Catching  and  his  wlfe^  and  l>etween 
Ids  wife  and  others,  merely  as  b^ng  preferen- 
tial, and  asked  that  the  property  so  conveyed 
be  adjudged  to  be  for  the  beneflt  of  all  the 
credltotB  of  W.  B.  Gatdiing. 

Tbese  suits  were  all  consolidated,  and  aft- 
er  full  preparation  a  judgment  was  entered 
dealing  in  detail  with  the  several  transac- 
tions involved,  and  among  other  things  it  was 
adjudged  that  Borelng  waa  not  entitled  to 
any  of  the  relief  sought  in  his  petition,  and 
the  same  was  dismissed,  and  a  Judgment  for 
costs  given  against  him  in  favor  of  the  de- 
fendants therein;  It  being  recited,  bowever, 
in  the  Judgment  that  lie  was  the  owner  oS 
and  entitled  to  collect  from  Catcbing  the 
jndgment  up<m  which  his  suit  was  based. 

In  another  subdivision  of  the  Judgment 
then  entered,  it  was  adjudged  that  certain 
transactions  between  Catching  and  his  wife 
operated  as  an  assignment  of  the  property 
and  effects  of  W.  B.  Catching  for  the  beneflt 
of  all  his  creditors,  and  that  the  proceeds  of 
the  same  should  be  applied,  after  the  pay- 
ment of  costs,  to  "the  f(Hregotng  Judgments 
against  W.  B.  Catching  and  such  other  valid 
claims  against  him  as  hereafter  be  filed  here- 
in properly  proven  and  allowed  by  the  court; 
no  further  proof  of  the  judgment  herein  ren- 
dered against  W.  B.  Ctitchlng  being  required." 

From  that  Jndgment  the  receiver  of  the 
First  National  Bank  of  London,  to  whl<^ 
instttution  Catching  was  largely  indebted, 
and  who  as  receiver  claimed  the  property  for 
the  bank  «nbraced  in  the  conveyances  which 
had  been  declared  praferentlal,  appealed,  but 
did  not  make  Boretng  a  party  to  this  appeaL 

Pending  the  appeal,  Borelng  presented  tn 
tills  court  certain  supplemoitary  parts  ct 
the  record,  which  bad  not  been  copied  by 
the  receiver,  and  asked  to  be  permitted  to 
prosecute  an  appeal  from  the  Judgmmt  upon 
Us  ovra  account  upon  the  record  as  thus  made 
up,  which  this  court  declined  to  permit  him 
to  do. 

Upon  a  final  hearing  this  court  reversed 
the  Jndgment  of  the  Laurel  drcait  court  and 
held  Hie  deeds  so  adjudged  by  the  lower  conrt 
to  l>e  preferential  embraced  only  such  prop- 
erty as  the  receiver  of  the  bank  was  entitled 
to,  and  tliat  such  property  was  part  of  the 
bank's  assets,  and  directed  a  judgment  enter- 
ed dismissing  all  pleadings  and  petitions  seek- 
ing to  caned  and  set  aside  the  conveyances 
mentioned. 

The  whole  Itlstory  of  the  litigatioD  up  to 
that  time  will  be  found  in  the  case  of  Best, 
Receiver,  v.  Melcon,  183  Ky.  TSS.  210  &  W. 
662. 
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Ui>on  th«  return  of  tbe  case  to  the  Laniel 
circuit  court,  a  Judgment  was  entered  setting 
aside  so  much  of  tbe  former  Judgment  as  ad- 
Judged  tbe  conveyances  in  question  prefer- 
ential, and  adjudged  tbe  property  therein 
conveyed  to  be  stdd  and  the  proceeds  collected 
by  the  receiver. 

After  the  proceeds  of  the  sale  had  been 
toought  into  court,  the  appellee  Borelng  en- 
tered a  motion  that  his  proportionate  part 
of  tbe  proceeds  of  that  land,  amounting  to 
$993.35,  be  paid  to  him,  and  this  motion  the 
circuit  court  sustained  and  directed  its  offi- 
cers to  pay  that  amount  to  Borelng,  and 
from  that  action  of  the  court  this  aiv)eal  Is 
prosecuted  by  the  present  receiver  of  tbe 
London  bank. 

This  action  was  taken  by  Borelng  upon  the 
theory  that  the  original  Judgment  of  the 
Laurel  circuit  court,  adjudging  that  the  sev- 
eral conveyances  involved  were  preferential, 
was  to  the  extent  of  his  claim  agalnat  W. 
B.  Catching  proportionately  for  his  benefit, 
and  that  as  he  was  not  a  party  to  the  ap- 
peal wherein  the  Judgment  was  reversed,  it 
was  still  In  force  and  effect  In  so  far  as  his 
rights  were  involved. 

[1]  The  fundamental  error  in  this  position 
Is  in  the  assumption  that  any  Judgment  was 
ever  entered  in  the  Laurel  drcuit  court  for 
his  benefit  as  an  individual.  The  effect  of 
the  Judgment,  so  far  as  be  was  concerned, 
was  that  he  was  a  general  creditor  of  W. 
B.  Catching,  but  that  he  was  not  entitled 
to  have  certain  property  described  by  him 
Buujected  to  the  payment  of  that  Judgment, 
and  therefore  his  petition  was  dismissed  and 
a  Judgment  for  costs  entered  against  him. 

He  sought  one  kind  of  relief  solely  for  his 
own  benefit,  which  was  denied  him,  while  the 
plaintiffs  In  some  of  the  other  suits  sought 
a  different  kind  of  relief,  not  only  for  their 
own  benefit,  but  for  the  benefit  of  all  the 
creditors  of  Catching,  and  that  relief  was  by 
the  circuit  court  granted  to  them,  and  Bore- 
lng, being  a  general  creditor  of  Catching, 
was  only  incidentally  the  beneficiary  of  their 
action,  and  as  an  individual  was  granted  no 
relief  whatsoever  against  anybody,  but,  on 
the  contrary,  was  dismissed  out  of  court  with 
a  Judgment  for  costs  against  him. 

It  is  perfectly  clear  that  from  the  time 
that  Boreing's  petition  was  dismissed  with 
costs  and  all  relief  denied  him,  he  occupied 
the  position  only  of  any  other  general  cred- 
itor of  W.  B.  Catching,  and  occupying  that 
position,  he  was  not  a  necessary  party  to  any 
appeal  by  the  receiver  of  the  bank  to  reverse 
that  Judgment  any  more  than  any  other  gen- 
eral creditor  of  Catching  would  have  been, 
and  therefore,  when  the  mandate  of  this 
court  was  filed  in  the  lower  court  and.  In 
accordance  therewith,  the  Judgment  of  that 
court  set  aside,  Borelng  had  no  more  claim 
upon  the  proceeds  of  that  property  than  any 
other  general  creditor  of  Catching.     When 


his  petition  was  dismissed,  he  was  Just  aa 
effectually  out  of  court  as  If  he  had  never 
filed  It,  and  occupied  no  poslUoa  different 
fr<Hn  that  of  any  other  general  creditor  who 
had  filed  a  dalm  in  the  action. 

[2]  In  an  action  to  have  a  preference  ad- 
Judged  and  that  It  operate  as  an  assignment 
for  the  benefit  of  all  creditors,  all  the  credi- 
tors are  not  necessary  parties  any  more  than 
all  are  necessary  parties  in  the  settlement  of 
a  decedent's  estate.  Ky.  Stats.  {  1912.  Cer- 
tainly then  they  are  not  all  necessary  parties 
to  an  appeal  in  such  case. 

The  Judgment  is  reversed,  with  dlrectioni 
to  set  aside  tbe  order  apiiealed  from. 


SCOTT  et  al.  V.  THACKER  COAL  MINING 
CO.  et  al. 

(Court  of  Appeals  of  Kentucky.     March  22, 

192L    Rehearing  Denied  June 

21,  1921.) 

Boundaries  «=»3(3}— Natural  object  iialil  to 
control  over  courses  and  distances. 
Tbe  calls  for  courses  and  distances  In  k 
patent  held,  on  the  evidence,  to  be  controlled 
by  a  call  for  a  natural  object,  under  the  rule 
that,  where  there  is  a  conflict  between  course 
and  distances  and  natural  objects,  the  latter 
will  control. 

Appeal  from  Circuit  Ooort,  Pike  County. 

Action  by  Martha  Scott,  revived  In  tbe 
name  of  her  heirs,  Emery  Scott  and  others, 
against  the  Thacker  Coal  Mining  Company, 
in  whidi  defendant  by  counterclaim  inter- 
pleaded the  heirs  of  Richard  Daniels,  deceas- 
ed. Judgment  in  favor  of  the  Daniels  heirs, 
and  the  Scott  heirs  appeal.  Reversed,  with 
directions. 

See,  also,  160  Ky.  S65,  168  S.  W.  830. 

Willis  Staton,  of  Pikevllle,  for  appellants. 

P.  B.  Stratton,  J.  J.  Moore,  J.  F.  BuUer, 

and  J.  S.  Cllne,  all  of  Pikevllle,  for  appellees. 

TURNER,  O.  In  June,  1900,  Martha  Scott 
leased  certain  lands  on  the  Tug  fork  of  Blf 
Sandy  river  in  Pike  county  to  the  Thacker 
Coal  Mining  Company  for  coal  mining  pup- 
poses.  Prior  thereto,  in  December,  ISSlt, 
Richard  Daniels  and  his  wife  leased  to  U^ 
same  company  for  the  same  purposes  ad- 
Joining  tracts  of  land. 

The  coal  company  opened  up  the  mining 
operations  on  these  tracts  of  land,  and,  hav- 
ing failed  for  a  time  to  pay  to  Martha  Scott 
the  royalty  to  which  8h4  thought  she  was  en- 
titled on  certain  lands  claimed  to  have  been 
embraced  In  her  boundary,  she  originally 
brought  this  suit,  asking  Judgment  for  the 
amount  of  such  royalties. 

The  coal  company  answered,  admitting  Its 
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operations  tmder  the  lease  from  ICre.  Soott, 
and  alleging  that  It  was  also  operating  under 
certain  leases  from  Daniels  on  adjtrfntng 
lands,  and  alleging  that  both  Scott  and  Dan- 
iels were  claiming  that  a  certain  tract  of 
land  upon  which  the  company  was  operating 
was  embraced  In  their  several  leases,  and 
each  claiming  the  royalties  therefrom,  and 
made  its  answer  a  counterclaim  against  the 
heirs  of  Daniels,  and  asked  that  the  contro- 
versy between  them  be  settled,  and  that  it  be 
directed  by  the  court  to  whom  it  should  pay 
the  royalties. 

The  Daniels  people  came  in  and  asserted 
their  title  to  the  disputed  boundary,  and  the 
circuit  court,  upon  a  trial,  In  effect  adjudged 
that  neither  of  the  parties  had  shown  title 
In  themselves,  and  therefore  declined  to  ad- 
judge the  royalties  to  either. 

They  each  appealed  to  this  court  from  the 
judgment,  and  it  was  reversed,  with  direc- 
tions to  the  lower  court  to  establish  the  line 
and  dispose  of  the  royalties  between  the  par- 
ties. Scott  y.  Daniels,  160  Ky.  866,  169  S. 
W.  830. 

Upon  the  return  of  the  case  there  was  ad- 
ditional preparation,  and  upon  a  hearing  the 
court  adjudged  the  disputed  boundary  to  the 
Daniels  heirs,  and  from  that  Judgment  the 
Scott  heirs  have  appealed. 

Martha  Scott  is  a  daughter  of  Bphraim 
Hatfield  and  claims  under  a  deed  from  him, 
and  Ephraim  Hatfield  claimed  under  two 
patents,  one  issued  In  1860  to  Ferrell  E>vans, 
and  the  other  to  Ephraim  Hatfield  in  1867; 
the  Daniels  people  claim  under  certain  other 
patents,  but  only  claim  to  the  Evans  or  Hat- 
field Une;  and  so  the  vital  thing  in  the  con- 
troversy is  a  proper  determination  of  where 
the  Evans  or  Hatfield  line  is  located,  the 
lines  of  the  Evans  and  Hatfield  patents  being 
the  same  so  far  as  they  affect  the  land  in 
controversy. 

Hatfield  was  the  owner  In  1867  of  the 
Brans  patent  of  S50  acres,  and  a  patent  was 
then  issued  to  Hatfield  for  798  acres,  enbrao- 
Ing  the  Evans  SSO-acre  patent,  together  with 
certain  other  previously  patented  lands,  and 
still  other  lands  claimed  to  have  been  vacant. 

It  Is  agreed  between  the  parties  that  the 
calls  In  the  two  patents  in  question — ^the 
E^ivans  and  Hatfield  patents — only  affect  this 
controversy  after  they  leave  the  bank  of  the 
river  at  the  mouth  of  Bear  Tree  Hollo\{:. 
The  evidence  shows  that  the  survey  made 
for  appellants  at  that  point  begins  right  at 
the  bank  of  the  river  at  or  near  the  mouth 
of  that  small  brandi,  while  that  made  for 
the  appellees,  Ofr  at  their  suggestion,  began 
some  70  to  90  feet  away  from  the  bank  of 
the  river,  and  that  made  only  a  slight  diver- 
gence between  them  up  to  the  point  where 
the  real  disputed  call  comes  in,  which  will 
be  hereafter  noticed.  But,  Inasmuch  as  ap- 
pellants' survey  began  Immediately  at  the 
bank  of  the  river,  and  the  previous  call  in 


the  two  patents  calls  for  "two  sycamores  on 
the  bank  of  said  river,"  we  have  concluded 
that  the  beglonlng  point  at  the  mouth  of  that 
branch  was  more  accurate  In  appellants'  sur- 
vey. From  that  point  on  the  calls  In  the 
Evans  patent  are  as  follows: 

"Thence  S.  21"  W.  20  poles  to  a  lynn  and 
beech  in  Bear  Tree  HoUow;  thence  leaving 
the  calls  of  said  former  survey  [referring  to  a 
150-acre  previous  survey  made  for  Evans]  8. 
18°  E.  S2  poles  to  a  white  oak,  hickory  and 
sarvis  on  top  of  a  ridge;  S.  20'  W.  134  po. 
to  two  chestnut  oaks,  on  top  of  the  ridge  be- 
tween Sugar  Camp  branch  and  Pound  Mill 
branch:  S.  83*  W.  22  poles  to  a  black  oak  and 
two  hickories  on  the  top  of  said  ridge;  S.  19* 
W.  63  poles  to  three  white  oaks;  S.  4°  W.  140 
poles  to  a  white  oak,  sourwood  and  gum  in 
the  gap  at  the  head  of  the  branch  that  empties 
into  said  river  at  said  Evans'  house." 

The  calls  from  that  point  in  the  Hatfield 
patent  are  as  follows: 

"Thence  S.  21*  W.  20  poles  to  a  lynn  and 
beech  in  the  Bear  Tree  Hollow;  S.  18'  B.  62 
poles  to  a  white  oak,  hickory  and  sarvis  on 
top  of  the  ridge;  S.  20*  W.  134  poles  to  two 
chestnut  oaks  on  top  of  the  ridge  between  the 
Sugar  Camp  and  Pounding  Mill  branch;  S.  83* 
W.  22  poles  to  a  black  and  two  hickories  on 
top  of  sd.  ridge;  S.  19*  W.  63  poles  to  two 
white  oaks;  S.  4*  W.  140  poles  to  a  white  oak, 
sourwood  and  gum  in  the  gap  at  the  head  of 
the  branch  that  empties  into  the  river  just 
above  sd.  Hatfield's  house." 


Appellants  claim  that  the  call  S.  20*  W. 
134  poles  should  be  extended  so  as  to  reach 
the  natural  object  called  for  at  B,  while  ap- 
pellees daim  it  should  stop  at  A,  and  thence 
run  with  the  ridge  to  O,  and  thence  on  the 
east  and  west  ridge. 

All  the  evidence  in  the  record  shows  that 
the  house  referred  to  in  these  calls  was  oc- 
cupied by  Evans  when  his  survey  was  mi^de 
and  patented  In  1849  and  1860,  and  that  the 
same  bouse  was  occupied  by  Hatfield  when 
his  survey  and  patent  were  made  and  issued 
In  1866  and  1867. 

The  survey  upon  which  Evans'  patent  was 
issued  calls  for  two  diestnut  oaks  on  top  of 
the  ridge  between  Sugar  Camp  branch  and 
the  Fond  Mill  branch.  So  that  we  have  In 
one  survey  a  stream  called  the  Pond  Mill 
branch,  and  in  tbe  patent  Issued  on  that 
survey  we  have  a  stream  called  the  Pound 
Mill  branch,  and  in  a  subsequent  one  embrac- 
ing the  same  land,  and  with  the  same  calls, 
we  have  a  stream  called  the  Pounding  Mill 
branch. 

For  a  long  time  during  the  preparation  6t 
this  case,  before  the  first  appeal,  these  were 
aU  treated  as  referring  to  the  same  stream, 
to  wit.  Pounding  Mill  branch,  as  shown  on 
the  map  herewith  filed,  which,  as  wUl  be 
observed,  fiows  into  the  Tug  river,  its  gen- 
eral direction  being  south,  on  the  opposite 
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side  of  the  ridge  from  the  Sugar  Camp  or 
Ferrell  Erans  branch,  the  latter  branch  flow- 
ing north  into  the  same  river  on  the  other 
Bide  of  a  considerable  bend  In  the  river.  But 
after  the.case  bad  been  submitted  for  bear- 
ing In  the  circuit  court  before  the  first  ap- 
peal the  appellees  had  the  order  of  submis- 
sion set  aside  upon  a  showing  in  aflSdavits 
that  they  had  learned  that  at  one  time  in  the 
past  what  is  shown  on  the  map  aa  Fish 
Trap  branch  bad  been  called  Pond  MiU 
branch,  and  that  therefore  the  call  in  the 
two  patents  "S.  20°  W.  134  poles  to  two 
chestnut  oaks  on  top  of  the  ridge  between 
Sugar  Camp  and  Pound,  or  Pounding  MiU 
branch"  really  meant  the  ridge  running 
north  and  south  between  the  waters  of  said 
Fish  Trap  branch  and  Sugar  Camp  branch, 
and  did  not  refer  to  the  ridge  running  east 
and  west  between  the  headwaters  of  the 
Sugar  Camp  branch  and  the  Poimding  Mill 
branch.  Accordingly  the  order  of  submis- 
sion was  set  aside,  and  one  of  the  appellees 
in  a  second  deposition  given  by  her  states 
that  she  was  born  about  1850  in  this  Imme- 
diate locality,  and  that  in  her  childhood  she 
had  heard  older  persons  refer  to  the  Fish 
Trap  branch  as  Pond  Mill  branch,  and  that 
there  yet  remains  evidence  of  an  old  dam 
on  the  Fish  Trap  branch  showing  that  In 
days  gone  by  there  bad  been  a  milldam 
there. 

This  evidence  was  taken  by  the  appellees 
in  an  effort  to  explain  away  the  call  In  the 
two  patents  for  the  ridge  between  the  watera 
of  Sugar  Camp  and  Pound  or  Pounding  Mill 
branch,  because  in  the  absence  of  a  satis- 
factory explanation  of  that  call  It  is  recog- 
nized that  the  courses  and  distances  in  the 
patent  must  give  way  tiefore  the  natural  ob- 
jects called  for  in  them.  In  other  words, 
even  though  the  call  for  134  poles  gives  out 
at  a  point  which  does  not  reach  the  ridge 
called  for,  in  orCtec  to  reach  such  natural 
object  it  will  be  extended  so  as  reach  it, 
thereby  following  the  well -recognized  rule 
of  law  that  courses  and  distances  must  give 
way  to  well  known  natural  objects. 

But  this  evidence  that  In  her  childhood 
the  Fish  Trap  branch  had  been  called  at 
times  the  Pond  Mill  branch  is  not  substan- 
tiated by  the  other  reliable  evidence  in  the 
record.  On  the  contrary,  in  the  many  deeds 
and  patents  and  surveys  which  are  Intro- 
duced In  evidence  in  this  record,  many  of 
them  older  than  the  witness  claims  to  be, 
that  stream  Is  referred  to  only  as  the  Fish 
Trap  branch,  and  not  In  one  single  instance, 
so  far  as  our  search  of  the  record  discloses, 
has  it  bem  referred  to  as  the  Pond  Mill 
branch. 

Our  condtwlon  therefore  Is,  from  the  whole 
evidence  and  from  an  examination  of  all 
these  surveys  and  patents,  that  the  ridge 
called  for  between  the  waters  of  Sugar  Camp 


brancdi  and  Pound  or  Pounding  Mill  branch 
Is  the  ridge  running  east  and  west,  or  ap- 
proximately east  and  west,  and  which  the 
call  in  question  when  extended  reaches  at  or 
about  the  point  of  that  ridge  where  it  turns 
north,  which  la  shown  to  be  the  diyldlns 
ridge  between  the  headwaters  of  those  two 
streams. 

That  this  conclusion  Is  proper  must  be  ap- 
parent when  we  consider  that,  if  It  be  con- 
ceded that  Fish  Trap  branch  was  once  some- 
times called  Pond  Mill  branch,  the  point  on 
the  ridge  running  north  and  south  at  which 
appellees  daim  the  134-pole  call  gives  out 
is  not  in  fact  on  the  ridge  between  Fish  Trap 
branch  and  Sugar  Camp  branch,  but  is  on  a 
ridge  between  the  Fish  Trap  branch  and  the 
headwaters  of  the  Tinnle  branch,  which. runs 
into  the  river  east  of  the  month  of  Sugar 
Camp  branch;  there  being  a  spur  or  ridge 
shooting  off  from  the  north  and  south  rid^e 
which  divides  the  waters  of  the  Sugar  damp 
branch  from  the  waters  of  Tinnle  branch  and 
another  small  branch,  and  makes  It  impos- 
sible for  the  waters  of  Sugar  Camp  branch  to 
reach  the  point  where  they  claim  that  call 
gives  out  and  should  stop. 

On  the  other  hand,  the  map  on  ffle  and  all 
the  evidence  shows  that.  If  the  call  of  134 
poles  is  correct  and  must  stop  at  the  point 
where  it  gives  out,  it  does  not  readi  the 
ridge  between  Sugar  Camp  branch  and 
Pounding  Mill  branch  by.  nearly  200  poles  at 
the  nearest  p^iint,  and  it  Is  therefore  argued 
by  appellants  that  the  134-pole  call  is  man- 
ifestly a  mistake,  and  that  it  was  intended 
originally  to  be  a  314-pole  call,  the  figures 
"1"  and  "3"  being  by  mistake  transposed, 
whidi  would  In  fkct  and  does  reach  the  ridge 
at  the  nearest  point  betweoi  the  waters  of 
Sugar  Camp  branch  and  Pounding  Mill 
branch. 

The  evidence  that  the  Fish  Trap  branch 
was  ever  known  or  called  Pond  Mill  branch 
being  imsatisfactory,  and  the  fact  being  ap- 
parent that,  if  It  had  been,  the  134-pole  call 
would  not  end  at  a  point  on  a  ridge  between 
the  waters  of  Fish  Trap  or  Pond  Mill  branch 
and  the  waters  of  Sugar  Camp  branch,  the 
conclusion  seems  irresistible  that  there  must 
have  been  some  mistake  in  the  distance  of 
the  original  call,  and  that  the  call  for  the 
natural  object — that  Is,  the  ridge  between 
the  waters  of  Pounding  Mill  branch  and 
Sugar  Camp  branch — must  prevail. 

It  has  long  been  the  rule  in  this  state  that. 
In  the  location  of  lines  from  descriptions  la 
title  papers,  if  there  Is  a  conflict  between 
courses  and  distances  and  natural  objects 
called  for,  the  latter  will  ccmtrol,  and  the 
courses  and  distances  will  be  changed  or 
modified  so  as  to  conform  to  the  natural  ob- 
jects called  for. 

Natural  objects  have  a  fixed  place;  they 
are  there  for  all  time,  while  courses  and  dls* 
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ances  ys  shown  by  title  papers  are  merely 
'ecords  made  by  men  and  which  may  or  may 
lot  be  accurate.  And  not  only  so;  it  Is  a 
natter  of  practical  knowledge  that  surrey- 
>T8  ordinarily  make  up  their  reports  long 
ifter  tbey  have  actually  run  the  lines,  If  in 
'act  tbey  do  actually  run  tbem.  And  the 
rule  is  therefore  based  upon  the  sound  as- 
suinptionthat,  if  there  is  a  mistake,  it  is  in 
the  courses  and  distances,  and  not  In  the 
flxed  location  of  natural  objects.  Kentweva 
Coal  &  Xiumber  Co.  v.  Helton,  170  Ky.  211, 
185  S.  W.  838;  Rush  v.  Oomett,  169  Ky.  714, 
185  S.  W.  88;  Gilbert  t.  Parrott,  168  Ky. 
599,   182   S.  W.  859. 

Our  conclusion  that  the  call  in  question 
Bbould  be  extended  to  the  natural  object 
called  tot  la  further  strongly  fortified  by  a 


right  at  the  head  of  the  main  fork  of  the 
branch  called  the  Sugar  Camp  branch  which 
flows  into  the  river  right  at  or  near  Hat^ 
field's  house,  being  the  same  house  formerly 
occupied  by  Evans,  and  called  for  in  both 
patents. 

It  is  conceded  by  the  parties  on  both  sides 
that  the  surveyor  will  not  close  if  the  lines 
are  run  as  contended  by  either  part7,  and 
we  confess  that  after  long,  diligent,  and  ear- 
neat  labor  we  have  been  unable  to  reach  any 
conclusion  in  any  way  satisfactory  to  onr- 
selves  except  to  apply  the  rule  that  we  have 
applied  as  to  the  natural  objects  Involved. 

We  have  prepared  and  file  herewith  a 
small  map  to  be  published  with  this  opinion, 
giving  some  Idea  of  the  nature  of  this  con- 
troversy. 


subsequent  call  in  the  patent  for  another 
natural  object,  to  wit: 

"S.  4*  W.  140  poles  to  a  white  oak,  sour- 
Tvood,  and  gnm  in  the  gap  at  the  head  of  the 
branch  that  empties  into  the  river  just  above 
Baid  Hatfield's  house." 

Although  the  course  flxed  In  this  call  is 
clearly  wrong,  the  map  on  file  as  well  as  all 
the  evidence  shows  that  there  Is  such  a  gap 


It  results  from  what  we  have  said  that 
when  the  Hatfield  or  Evans  line  is  located 
with  reference  to  these  natural  objects,  it 
embraces  the  disputed  land  in  plaintiffs'  con- 
veyance, and  it  and  the  royalties  should  have 
been  adjudged  to  them. 

The  judgment  Is  reversed,  with  directions 
to  enter  a  Judgment,  as  herein  indicated. 

CLABKE,  J.,  not  sitting.     - 
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COMMONWEALTH  V.  MILBURN. 

(Court  of  Appeal*  of  Kentucky.    Ma;  81, 
1921.) 

1.  Criminal  law  (»=>8 14(20)  —  Instruction  to 
convict  of  petit  larceny  properiy  refused, 
where  evidence  showed  market  vaJue  of  stolen 
property  more  than  $20. 

In  a  proaecDtion  for  receiving  stolen  prop- 
erty, it  was  not  error  to  refuse  an  instruction, 
authorizing  the  jury  to  punish  defendant  as  in 
case  of  petit  larceny;  there  being  no  conflict  of 
evidence  as  to  the  value  of  the  whisky  stolen  be- 
ing in  excess  of  $20. 

2.  Criminal  law  «=>736( I)— Whether  certain 
persons  were  accomplices  of  defendant  held 
for  the  Jury  on  conflicting- evidence. 

In  an  action  for  receiving  stolen  property, 
where  the  evidence  was  conflicting  as  to  wheth- 
er certain  alleged  accomplices  possessed  such 
guilty  knowledge  of  the  property  having  been 
stolen  as  made  them  in  law  accomplices  of 
defendant,  it  was  proper  for  the  court  to  sub- 
mit the  question  to  the  jury. 

3.  Criminal  law  <8=>i  134(4)— Court  cannot  re- 
verse order  granting  new  trial  In  felony  case. 

The  court,  on  an  appeal  by  the  common- 
wealth, can  review  any  ruling  of  the  trial  court 
and  declare  its  opinion  of  the  law  thereon,  but 
It  cannot,  in  a  case  of  felony,  reverse  an  order 
granting  a  new  trial. 

Appeal  from  Circuit  Court,  Daviess  Connty. 

John  Milbnm  was  found  guilty  of  receiv- 
ing stolen  property.  From  an  order  granting 
a  new  trial,  the  commonwealth  appeals.  Con- 
clusion that  grant  of  new  trial  was  unau- 
thorized certified  to  trial  court  as  the  law  of 
the  case, 

Cbas.  I.  Dawson,  Atty.  Oen.,  Thos.  B.  Mc- 
Gregor, Asst.  Atty.  Gen.,  and  0.  B.  Smith,  of 
Hartford,  for  the  Commonwealth. 

And  &  Higdon,  of  Owensboro,  for  appellee. 

SETTLE,  J.  The  appellee,  John  Mllbum. 
Jointly  with  Dorrls  Hawkins,  Berry  Tichenor, 
and  Herman  'Lyons,  was  indicted  {In  the 
Daviess  circuit  court  for  the  crime  of  unlaw- 
fully, willfully,  and  feloniously  receiving 
stolen  property  from  Robert  Bryan,  knowing 
at  the  time  that  it  had  been  stolen.  The 
property,  as  charged  in  the  indictment,  con- 
sisted of  a  number  of  cases  of  whisky,  of 
greater  value  than  $20,  belonging  to  Hugh 
Herr,  and  had  been  stolen  from  him.  The 
appellee  was  accorded  a  separate  trial,  which 
resulted  In  a  verdict  from  the  jury  finding 
him  guilty  of  the  crime  charged  and  fixing 
his  punishment  at  confinement  In  the  peni- 
tentiary for  a  period  of  one  year.  Within 
proper  time  he  filed  a  motion  and  grounds  for 
a  new  trial,  which  motion  was  sustained,  and 
a  new  trial  granted  him  by  the  droult  court. 
To    this   ruling   the  commonwealth   by   its 


attorney  excepted,  and  from  the  order  grant- 
ing the  new  trial  has  appealed. 

It  at4>ear8  that  the  appellee  was  granted 
a  new  trial:  E^rst,  because  of  the  opinion  of 
the  trial  court  that  he  was  prejudiced  in  his 
substantial  rights  by  Its  failure  to  give  an 
instruction  under  which  the  jury  might  have 
determined  whether  he  was  gnllty,  as  in  a 
case  of  petit  larceny,  and  have  ioflicted  upon 
him  the  same  punishment  provided  for  that 
offense.  If  they  found  that  the  stolen  property 
he  was  charged  to  have  received  was  not  of 
as  great  value  as  $20;  second,  that  the  court 
also  erred  to  ai^ellee's  further  prejudice  in 
failing  to  Instruct  the  jury,  as  a  matter  of 
law,  that  certain  witnesses,  whose  testimony 
was  given  In  behalf  of  the  commonwealth, 
were  accomplices  of  appellee.  Instead  of  In* 
structlng  them,  as  was  done,  that  they  should 
determine  from  the  evidence  whether  they 
were  such. 

[1]  Regarding  the  first  of  these  supposed 
errors,  it  is  sufficient  to  say  that  an  instruc- 
tion authorizing  the  jury  to  find  appellee ' 
guilty  as  In  a  case  of  petit  larceny,  and  to 
inflict  upon  him  the  punishment  applicable 
to  that  ottense,  would  not  have  been  proper, 
as  there  was  no  evidence  on  which  to  base 
such  instruction.  -  The  only  evidence  as  to  the 
value  of  the  whisky  was  that  It  was  of  su- 
perior brands,  known  as  "Old  Stone"  and 
"HiU  &  HIU";  that  Its  market  value  was 
$1(X)  per  case  of  12  quarts,  and  that  two  or 
more  cases  of  the  stolen  whisky  were  twice 
in  appellee's  possession,  at  least  one  of  which 
he  retained  by  leaving  it  at  the  house  -of  a 
friend.  There  was  a  contrariety  of  evidence 
as  to  whether  he  had  any  knowledge  that 
the  whisky  had  been  stolen,  but  no  conflict 
of  evidence  as  to  its  value.  We  repeatedly 
have  held  that  sucb^n  instruction  as  that 
in  question  Is  improper,  in  the  absence  of 
evidence  to  support  It  Klette  v.  Common- 
wealth, 165  Ky.  430, 1T7  S.  W.  268;  Stephens 
V.  Commonwealth,  164  Ky.  265,  176  S.  W. 
353. 

[2]  The  second  supposed  error  referred  to 
is  as  unsubstantial  as  the  first  The  evi- 
dence was  quite  conflicting  as  to  whether  the 
alleged  accomplices  who  testified  on  appellee's 
trial  were  in  fact  such.  Notwithstanding  the 
fact  that  some  of  the  alleged  accomplices 
were  Jointly  indicted  with  appellant  the  evi-  ■ 
dence  was  conflicting  as  to  whether  they  or 
any  of  them  possessed  such  guilty  knowl- 
edge of  the  whisky's  having  been  stolen  as 
made  them  in  law  accomplices  of  appellee. 
Personally,  one  might  well  believe  from  the 
circumstances  that  they  were,  but  whether 
they  were  was  a  matter  to  he  determined 
from  the  evidence;  hence  it  was  proper  for 
the  court  to  submit  the  question  to  the  Jury 
for  decision,  as  was  done.  This  action  of  the 
trial  court  has  received  our  approval  tn  the 
following  cases:  Anderson  v.  Commonwealth, 
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181  Ky.  311,  204  S.  W.  71;  Blchardson  v. 
Commonwealth.  166  Ky,  570,  179  S.  W.  458; 
Elmendorf  v.  Commonwealth,  171  Ky.  410, 
188  S.  W.  483;  Leverliig  v.  Commonwealth, 
132  Ky.  666,  117  S.  W.  253,  136  Am.  St  Hep. 
192,  19  Ann.  Caa.  140;  Smith  y.  Common- 
wealth, 148  Ky.  69,  146  S.  W.  4. 

[3]  We  cannot,  however,  agree  with  coun- 
sel for  the  commonwealth  that  the  order  of 
the  circuit  court,  granting  appellee  a  new 
trial,  should  be  reversed,  and  a  judgment  of 
conviction  entered  against  him  in  that  court 
npon  the  verdict  of  the  Jury.  The  order 
granting  a  new  trial  in  a  criminal  prosecu- 
tion is  not  a  final  judgment,  and  cannot  be 
reversed,  by  this  court  on  appeal.  It  has 
authority,  on  appeal  by  the  commonwealth, 
to  review  any  ruling  of  the  trial  court  com- 
plained of  as  error,  and  to  declare  its  opin- 
ion of  the  law  thereon,  but  it  cannot,  in  a 
case  of  felony,  reverse  a  Judgment  of  ae- 
qnittal  or  an  order  granting  a  new  triaL 
Commonwealth  v.  Hourlgan,  89  Ky.  305,  12 
S.  W.  550,  11  Ky.  lAw  Rep.  509;  Common- 
wealth V.  Brogan,  163  Ky.  748,  174  S.  W, 
473;  Commonwealth  v.  Brand,  106  Ky.  753, 
179  S.  W.  844. 

It  Is  our  conclusion  that  the  action  of 
the  court  below  in  granting  appellee  a  new 
trial  was  unauthorized  on  any  of  the  grounds 
urged  therefor,  and  this  conclusion  Is  hereby 
certified  to  that  court  as  the  law  of  the  case. 


RIDDLE  V.  JONE& 

(Court  of  Appeals  of  Kentucky.   June  3, 1921.) 

1.  Easements  «=»36(3) —Conveyance  heid  to 
skew  signature  to  grant  of  easement  Was  gen- 
uine. 

In  an  action  to  restrain  the  use  of  a  pass- 
way  across  plaintiff's  farm,  evidence  held  to 
show  that  the  signature  of  plaintiff's  grantor  to 
an  instrument  conveying  the  passway  to  defend- 
ant's predecessor  in  title  was  genuine  and  not 
forged. 

2.  Easements  iS=»53— Witnesses  i8=s>f40(l9) 
—Conveyance  held  quitclaim  deed  so  that 
grantor  had  no  Interest  which  disqualifled  him 
as  witness. 

A  warranty  deed  to  a  farm,  conveying  all 
the  right  vested  in  the  grantor  to  use  the  pass- 
way  now  existing  over  plaintiff's  laud,  was  only 
a  quitclaim  deed  so  far  as  that  passway  was 
concerned,  and  therefore  the  grantor  had  no  in- 
terest in  the  maintenance  of  the  passway  which 
would  make  him  incompetent  to  testify  to  the 
signature  of  plaintifTs  deceased  grantor  to  the 
instrument  creating  the  passway. 

3.  Easements  <s=>36  (3)— Evidence  held  not  to 
show  undue  influence  In  obtaining  conveyance 
of  easement. 

evidence  which  only  showed  that  the  owners 
of  adjoining  farms  were  close  friends  and  con- 
sulted each  other  <n  business  transactions  does 


not  show  undue  influence  by  one  in  obttdning 
from  the  other  an  easement  for  a  passway 
across  the  farm. 

4.  Easements  i&s>24— Exchange  of  roads  es- 
tabflshes  sufficient  consideration  for  grant  of 
each  easement. 

An  instrument  trading  a  road  to  defendant 
across  the  farm  owned  by  plaintiff  to  a  high- 
way in  exchange  for  a  road  across  defendant's 
farm  to  another  farm  owned  by  plaintiff's  gran- 
tor, who  executed  the  instrument,  shows  sufS- 
cient  consideration  for  the  grant  of  each  ease- 
ment. 

5.  Easements  «s>l2(3)— Indeflnltenees  of  road 
description  Is  cured  by  passway  established 
on  ground. 

Bven  if  the  description  of  a  proposed  ease- 
ment for  a  passway  from  defendant's  farm  to 
a  highway  would  be  too  uncertain  to  be  en- 
forced while  the  conveyance  remained  execu- 
tory, it  is  sufficient  after  it  has  been  executed 
by  the  establishment  of  the  passway  upon  the 
ground. 

6.  Easements  <s=>3  (2)«— Presumed  to  be  appur« 
tenant  and  not  In  gross. 

Easements  creating  private  passways  are 
never  presumed  to  be  personal  or  in  gross  when 
they  can  be  construed  to  be  appurtenant  to  the 
land,  since  the  law  favors  such  construction  as 
win  create  a  covenant  running  with  the  land. 

7.  Easements  $=33  ( 2 )t— Passway  held  to  be  ap- 
purtenant and  not  in  gross. 

An  instrument  granting  an  easement  for  a 
passway  across  plaintiff's  farm,  which  stated 
that  it  was  to  be  for  the  use  of  the  two  farms 
and  no  other,,  shows  that  It  was  appurtenant 
and  not  in  gross. 

8.  Acknowledgment  ®s»&— Acknowledgment  un- 
necessary to  make  Instrument  binding  on 
parties  and  privies  with  notice. 

The  acknowledgment  of  an  instrument  con- 
veying real  estate  is  primarily  to  entitle  the  in- 
strument to  be  recorded,  and  the  absence  of 
such  acknowledgment  does  not  render  the  in- 
strument void  as  between  the  parties  and  their 
privies  in  estate  without  notice. 

9.  Desoent  and  distribution  i8=3 1 29— Easements 
9=322— Heir  or  gratuitous  grantee  Is  bound 
by  unacknowledged  eonveyanoe,  though  haying 
BO  ootlee. 

An  heir  or  gratuitous  grantee  is  bound  by 
the  unacknowledged  written  instrument  convey- 
ing an  easement  over  the  premises,  though  he 
has  neither  actual  nor  constructive  notice  of 
its  execution,  and  he  takes  his  estate  incumber- 
ed with  the  easement. 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  Susie  G.  Biddle  against  Robert 
O.  Jones  to  enjoin  trespass  on  plaintiff's  land 
toy  passing  across  it  in  going  from  defendant's 
farm  to  the  turnpike.  From  a  Judgment  dis- 
missing the  petition,  plalntUC  appeals.  Af- 
firmed. 

W.  A.  Jjee,  of  Owenton,  for  appellant. 

J.  O.  Yaliandlngham,  of  Owenton.  for  ap- 
pellee. 
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THdMAS,  J.  The  appellant  and  plaintiff 
below,  Susie  G.  Blddle,  owns  an  estate  for  her 
Ufe  In  a  farm  located  in'  Owen  county  con- 
taining about  200  acres,  the  south  line  of 
which  Is  the  New  Liberty  and  Gamett  turn- 
plkfe  Her  interest  was  conveyed  to  her  by 
deed  of  gift  from  her  father,  Thomas  Gayle, 
which  he  executed  on  December  12, 1906 ;  but 
the  grantee  was  not  to  have  possession  until 
the  death  of  her  father,  the  grantor,  which 
occurred  on  April  23,  1917.  Adjoining  the  200 
acres  on  the  north  is  a  tract  of  land  contain- 
ing 183  acres,  known  in  this  record  aa  the 
Brock  farm,  but  which  was  conveyed  to  J.  C. 
Jones,  the  father  of  appellee  and  defendant 
below  Robert  C.  Jones,  by  deed  dated  March 
1, 1907,  and  which  was  executed  pursuant  to 
a  contract  theretofore  entered  into  on  Janu- 
ary 1,  1907.  Adjoining  the  Brock  farm  on 
the  north  is  one  containing  about  100  acres, 
known  in  this  record  as  the  Cull  farm,  and 
it  was  also  owned  by  Thomas  Gayle,  the 
father  of  plaintiff,  from  a  time  prior  to  1907 
till  he  conveyed  it  by  deed  of  gift  to  another 
daughter  before  his  death.  J.  C.  Jones  died 
on  August  31,  1914,  leaving  surviving  him  the 
defendant,  Robert  C.  Jones,  and  other  heirs 
who  inherited  the  Brock  farm,  but  which  Is 
now  owned  entirely  by  the  defendant ;  he 
having  purchased  Qxe  interest  of  the  other 
Joint  tenants. 

On  April  15,  1918,  plaintiff  filed  this  action 
against  defendant  seeking  to  enjoin  him  and 
his  tenants  from  trespassing  on  her  land  by 
passing  over  and  across  it  in  going  from  de- 
fendant's farm  to  the  New  Liberty  and  Gar- 
nett  turnpike,  and  she  obtained  a  temporary 
restraining  order  issued  by  the  clerk  of  the 
Owen  circuit  court  enjoining  defendant  from 
the  commission  of  any  of  the  acts  complain- 
ed of,  but  which  was  afterwards  dissolved  by 
the  circuit  Judge  upon  a  hearing  pursuant  to 
notice.  Defendant  answered  traversing  In 
the  main  the  allegations  of  the  iwtitlon  and 
affirmatively  alleging  that  he  owned  a  right 
of  easement  to  travel  from  his  farm  across 
that  of  plaintiff  to  the  turnpike,  which  ease- 
ment was  created  by  a  writing  which  Thomas 
Gayle,  plaintifiTB  father,  and  J.  C.  Jones,  the 
defendant's  father,  Jointly  executed  for  the 
mutual  benefit  of  their  respective  farms  on 
January  7,  1907,  and  which  (omitting  dates 
and  signatures)  reads: 

"This  agreement  made  and  entered  into  Be- 
tween Thomas  Gayle  &  J.  C.  Jones,  we  to  (two) 
have  this  day  traded  roades,  I  Thomas  Gayle 
have  this  day  traded  J.  C.  Jones  a  roade 
through  my  farme  for  one  through  the  Brock 
farme  to  get  to  the  Cull  farme,  said  roade  is 
to  bee  for  the  use  of  these  too  farmes  &  no 
other.  Said  pass  way  is  gated,  each  party  to 
keepe  up  bis  gates." 

At  that  time  there  was  a  road  leaving  the 
turnpike  and  traversing  plalntHTs  200-acre 
tract  to  the  Brock  farm  and  passing  through 


it  to  the  OuU  farm.  It  left  the  ;dke  at  the 
comer  of  the  yard  to  the  residence  of  Thomas 
Gayle  and  passed  through  some  lots,  and  upon 
it  there  were  a  nuntf)er  of  gates,  as  there 
were  also  gates  at  some  points  in  it  where  it 
traversed  the  Brock  farm.  That  paasway 
had  been  used  by  the  owners  and  occupants  of 
the  Cull  and  the  Brock  farms,  and  perhaps 
others  In  the  nel^borhood  north  of  plaintifTB 
land.  In  practically  the  same  location  as  It 
was  when  this  suit  was  filed,  for  more  than 
SO  years,  but  which  use  plaintiff  claims  was 
aU  the  while  permissive  only ;  hot  whether  so 
or  not  it  is  immaterial  in  this  case,  since  de- 
fendant relies  on  the  writing  hereinbefore 
inserted. 

Plaintiff,  by  reply,  sought  to  avoid  the 
effect  of  that  writing  by  (1)  a  plea  of  non 
est  factum ;  (2)  undue  Influence  exercised  up- 
on Thomas  Gayle  by  J.  O.  Jones  whereby  the 
former  was  Induced  to  sign  it,  If  he  did  so; 
(3)  a  plea  of  no  consideration ;  (4)  that  if  mlsr 
taken  in  all  of  the  above  the  paper  was  too 
indefinite  to  be  enforced;  and  (6)  that  It  by 
Its  terms  did  not  create  an  appurtenant  ease- 
ment, but  only  one  in  gross  which  terminated 
with  the  death  of  J.  0.  Jones.  Proper  re- 
sponsive pleadings  made  the  Issues,  and  up- 
on submlssipn,  after  extensive  proof  taken, 
the  larger  part  of  which  Is  wholly  incom- 
petent and  irrelevant,  the  court  dismissed  the 
X)etltlon,  and  to  reverse  that  Judgment  plain- 
tiff prosecutes  this  appeaL 

[1]  There  la  scarcely  any  substantial  tes- 
timony in  the  record  supporting  the  plea  of 
non  est  factum,  relied  on  in  avoidance  (1). 
Even  the  plaintiff  herself  In  giving  her  tes- 
timony under  oath  would  not  .say  that  the 
signature  of  "Thomas  Gayle"  to  the  writing 
relied  on  by  defendant  was  not  made  by  her 
father.  When  asked  the  direct  question  by 
her  attorney,  she  answered: 

"The  'Oayla'  looks  natural,  but  the  Thomaa' 
does  not.  I  can't  say  positively  whether  it 
is  or  not." 

Her  brother,  English  Gayle,  who  was  per- 
haps her  most  active  witness,  said  that,  "I 
think  that  my  father  did  not  sign  the  signa- 
ture." He  gave  as  his  reasons  for  so  think- 
ing that  he  had  compared  the  signature  with 
others  made  by  his  father,  and  he  concluded 
there  was  a  discrepancy  between  them,  and 
that  his  father  had  frequ^itly  told  him  that 
he  had  not  given  or  sold  a  road  through  his 
farm  (which  was  incompetent),  and  because 
of  these  two  reasons  witness  thought  his 
father  did  not  sign  the  writing.  A  sister  of 
plaintiff  is  the  only  witness  who  says  posi- 
tively that  her  father  did  not  sign  it,  but  she 
gave  no  satisfactory  reason  for  her  opinion. 
Opposing  this  testimony  Is  that  of  Fred  Jones, 
a  brother  of  defendant,  who  testified  that  he 
saw  Thomas  Gayle  sign  his  name  to  the  writ- 
ing la  contest    ▲  number  of  witnesses  who 
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were  familiar  with  tbe  handwriting  of  plaln- 
tUTs  father  testified  that  from  their  familiar- 
ity with  It  they  bdleved  the  signature  In  ques- 
tion was  genuine.  Bank  cashiers  with  whom 
Thomas  Oayle  did  business  also  testified  that 
according  to  their  best  opinion  the  questioned 
signature  was  made  by  him.  Fortifying  all 
of  the  above  positive  oral  testimony,  the 
original  deed,  which  Thomas  Oayle  executed 
to  plalntUt,  was  filed  In  the  case  and  has 
been  brought  to  this  court  for  our  Inspection, 
as  has  also  the  paper  expressly  granting  the 
easement  In  question,  and  the  two  signatures 
are  so  similar  in  their  construction  and  ecu- 
tour  as  to  leave  no  doubt  In  the  mind  of  even 
a  layman  as  to  such  subjects  that  the  two 
signatures  were  made  by  the  same  person. 
There  are  also  some  original  checks  signed 
by  ThonMB  Gayle  brought  here  with  the  rec- 
ord, and  to  them,  in  signing  his  given  name, 
he  would  write  it  "Tom"  or  "Tbom,"  but  the 
surname  "Gayle"  signed  thereto  Is  identical 
with  the  same  name  on  the  writing  In  ques- 
tion, and  It  is  sbown  beyond  dispute  that 
Ur.  Gayle,  when  executing  any  writing  relat- 
ing to  real  estate  or  any  Interest  therein, 
would  always  write  his  t^ven  name  in  full. 
while  he  would  abbreviate  It  In  his  signatures 
to  other  writings.  We  therefore  not  only 
have  the  finding  of  the  chancellor  upon  this 
Issue  of  fact,  but  we  find  the  testimony  In  the 
record  overwhelmingly  supporting  his  conclu- 
sion thereon. 

[2]  But  It  Is  said  that  the  witness  Fred 
Jones  was  an  incompetent  one  under  the  pro- 
visions of  section  606  of  the  CMl  Code  of 
Practice,  since  he  was  liable  on  bis  warranty 
In  his  deed  conveying  his  Interest  in  the  Brock 
farm,  and  he  was  therefore  a  party  in  Inters 
est,  though  not  one  in  name,  and  was  forbid- 
den, under  the  provisions  of  the  section  of 
the  Code  referred  to,  from  testifying  to  the 
execution  of  the  grant  by  Thomas  Gayle. 
This  would  perhaps  be  true  if  the  facts  as- 
sumed by  plaintiff's  counsel  were  true,  but 
which  the  record  shows  to  be  otherwise.  The 
deed  executed  by  Fred  Jones  was  only  a  quit- 
claim deed  so  far  as  the  passway  In  question 
was  concerned.    It  says  on  that  subject: 

"This  deed  conveys  to  grantee  all  the  right 
vested  in  grantor  (Fred  Jones)  to  use  the  pass- 
way  now  existing  and  used  throush  the  lands 
of  B.  0.  Jones  and  Thomas  Gayle's  land." 

That  language  contains  no  warranty  ooor 
eeming  tbe  lUUMway,  and  Fred  Jones  having 
no  Interest,  direct  or  remote.  In  the  subject- 
matter  of  the  Utigatlon,  he  was  a  competent 
witness  to  ixro>ve  the  facts  to  which  he  testi- 
fied. 

[3]  In  support  of  av<rfdanoe  (2),  the  only  tes- 
timony offered  or  Introduced  was  that  of  a 
nnmber  of  witnesses  showing  that  Thomas 
Gayle  and  J.  C.  Jones  were  fast  friends  and 
almost    losqiMwabls    in    tbstr    asaociatioofc 
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Each  had  great  confidence  la  the  other,  and 
they  consulted  each  other  about  their  busi- 
ness trahsactlons  and  affairs.  This  charac- 
ter of  testunony  Is  so  wholly  insufficient  to 
establish  the  fact  for  which  It  was  Introduced 
that  we  deem  It  unnecessary  to  further  con- 
sider this  ground. 

[4]  Avoidance  (3)  Is  equally  as  unsupported 
as  is  the  one  last  considered.  The  writing 
on  Its  face  shows  a  sufficient  consideration 
for  Its  execution.  Thomas  Gayle  was  as  much 
Interested  In  having  a  passway  over  the  Brock 
farm  to  his  Cull  farm,  lying  as  we  have  seen 
to  the  north  of  defendant's  farm,  as  J.  C. 
Jones  was  interested  In  having  a  passway 
from  his  farm  over  Gayle's  farm  to  the  turn- 
pike. The  parties  by  the  very  language  they 
employed  "traded  roades,"  Oayle  giving  one 
to  Jones  through  his  farm  In  consideration  of 
the  latter  giving  one  through  his  farm  to  the 
former.  There  could  scarcely  be  expressed 
a  more  substantial  consideration. 

[B]  In  disposing  of  avoidance  (4),  we  might 
assume  for  argument's  sake  (but  which  we 
are  unwlUlng  to  Indorse  as  a  correct  proposl- 
tl<«  under  the  facta  In  this  case)  that  if  the 
writing  In  dispute  was  purely  executory.  It 
would  not  be  enforceable  because  of  uncw- 
talnty  and  Indeflnlteness  of  its  terms.  But, 
long  before  this  suit  was  brought,  and  almost 
immediately  after  the  execution  of  the  dis- 
puted writing,  tbe  parties  to  it  located  the 
passway  across  each  of  their  farms  where  It 
has  been  maintained  and  used  copstantly 
since  that  time  and  without  objection  till  a 
short  while  before  the  filing  of  this  suit  U 
the  contract  at  the  time  it  was  executed  was 
not  enforceable  because  of  uncertainty,  that 
defect  was  removed  by  the  act  of  the  parties 
which  cured  the  uncertainty  of  Its  terms  by 
the  actual  location  of  the  passway  upon  the 
ground  (Bowling  v.  Boose,  90  S.  W.  1073,  28 
Ky.  Law  Bep.  1037),  and  after  such  location 
and  mutual  user.  It  does  not  He  In  the  mouth 
of  either  party,  or  any  privy  of  his,  with 
notice  (thou^  for  a  valuable  consideration) 
to  repudiate  the  agreement  because  of  Its  al- 
leged indefinite  and  uncertain  terms  (O.  & 
O.  By.  Co.  V.  Bichardson,  98  8.  W.  1042,  30 
Ky.  Law  Rep.  426). 

[6]  Avoidance  (6)  Is  also  easily  disposed  of. 
Easements  consisting  of  private  passways  are 
never  presumed  to  be  personal  (or  in  gross) 
when  they  can  be  construed  to  be  appurtenant 
to  tbe  land.  The  law  favors  such  construc- 
tion of  the  grant  as  will  create  a  covenant 
running  with  the  land.  As  said  In  the  case 
of  Hammonds  ▼.  Bads,  146  Ky.  162, 142  S.  W. 
379: 

"This  [a  passway  in  gross]  is  never  to  be 
presumed  when  it  can  be  fairly  construed  to  he 
appurtenant  to  some  other  estate;  that  an 
easement  Is  appartenant  and  not  in  gross  when 
it  appears  that  it  was  granted  for  the  benefit  of 
the  grantee's  land." 
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See,  also,  Johns  v.  Davis,  76  S.  W.  187  (not 
elsewhere  reported). 

[/]  It  appears  from  the  face  of  the  writ- 
ing here  Involved  that  the  easement  therein 
granted  was  "for  the  benefit  of  the  grantee's 
land,"  for  It  says  that  "said  roade  Is  to  bee 
for  the  use  of  these  too  faniics  &  no  other." 
There  Is  no  doubt  about  the  passway  In  ques- 
tion being  an  appurtenant  one  and  running 
with  the  title  to  the  lands  for  the  benefit  of 
which  It  was  created,  and  not  one  In  gross. 

[8]  But  It  Is  Insisted  that  though  the  writ- 
ing may  not  be  inoperative,  for  any  of  the 
reasons  discussed  above.  It  was  not  legally 
executed  t)ecause  It  purports  to  convey  an  In- 
terest in  land  and  It  was  not  acknowledged 
according  to  law.  It  has  been  frequently 
held  by  this  court  that  the  statutory  require- 
ment as  to  the  acknowledgment  of  deeds  was 
primarily  for  the  purpose  of  enabling  the 
grantee  to  place  them  on  record  so  as  to  give 
constructive  notice  to  the  world;  for  unless 
their  execution  be  proven  according  to  the 
statutory  requirements,  they  cannot  be  record- 
ed. But  the  omission  of  such  requirements 
does  not  prevent  the  writing  from  conveying 
an  enforceable  interest  as  between  the  parties 
and  their  privies  in  estate  with  notlc&  19 
Corpus  Juris,  907. 

[9]  But  an  heir  or  a  gratuitous  grantee 
who  obtained  their  interest  without  the  pay- 
ment of  a  valuable  consideration  Is  bound  by 
the  unacknowledged  written  instrument,  al- 
though he  has  neither  actual  nor  constructive 
notice  of  its  execution,  and  takes  his  estate 
Incumbered  with  the  burdens  which  the  un- 
acknowledged and  unrecorded  instrument 
creates.  Having  i>ald  no  valuable  considera- 
tion, such  privies  in  estate  have  no  interven- 
ing equities  to  be  protected,  because  of  the 
absence  of  notice,  and  their  rights  are  sub- 
ordinate to  prior  equities  though  they  be 
secret  ones.  This  Is  in  conformity  with  the 
rule  that  an  heir  or  a  gratuitous  grantee  takes 
no  greater  interest  than  was  possessed  by  his 
ancestor  or  grantor.  Field's  Heirs  v.  Napier, 
26  Ky.  Law  Rep.  240,  80  S.  W.  1110.  The 
plaintiff,  Mrs.  Riddle,  obtained  her  land  from 
her  father  under  a  deed  of  gift  from  him, 
while  defendant  Inherited  a  part  of  his  farm 
and  purchased  his  other  Interest  in  it  after 
actual  knowledge  of  the  existence  of  the 
writing  in  question.  Both  plaintlfF  and  de- 
fendant, therefore,  are  bound  by  its  terms, 
and  they  are  each  obligated  to  permit  the 
other  to  use  the  passway  for  the  purpose  for 
which  it  was  created,  and  neither  of  them 
can  close  or  obstruct  it  to  the  detriment  of 
the  other. 

Other  points  are  discussed,  most  of  which 
are  based  upon  wholly  Irrelevant  issues  and 
which  are  supported  by  equally  Irrelevant 
and  incompetent  testimony,  and  none  of 
which  do  we  deem  it  necessary  to  consider. 

Wherefore  the  Judgment  la  affirmed. 


BARRIGER  v.  BRYAN  at  al. 

(C!oart  of  Appeals  of  Kentucky.    June  8, 
1021.) 

Principal  and  agent  «=»I03(II)— Agept  to  seM 
land  autharl2ed  to  sell  for  cash,  and  princi- 
pal not  bound  by  other  sale,  In  al»»nce  of 
ratifloatlon. 
The  owner  of  land  who  anthorizes  his  agent 
to  sell  authorizes  a  sale  for  cash  only,  and 
where  there  is  no  acceptance  by  the  owner  of 
cash  given  in  part  payment,  nor  any  other  act 
on  his  part  from  which  ratification  may  be  in- 
ferred, he  is  not  bonnd  by  any  act  of  bis  agent 
by  the  terms  of  which  the  latter  undertook  to 
sell  the  property  on  terms  different  from  those 
of  cash  as  authorized. 

Appeal  from  Circuit  Court,  Slmpscn 
County. 

Suit  by  J.  M.  Bryan  and  others  against  D. 
S.  Barriger.  From  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed  for  further 
proceedings. 

Rodman  Grubbs,  Grubbs  &  Grubbs,  and 
William  MarshaU  BulUtt,  all  of  Louisville, 
and  G.  T.  Finn  and  L.  B.  Finn,  both  of 
Franklin,  for  appellant. 

Jolm  B.  Rhodes  and  Sims,  Bodes  &  Sims, 
all  of  Bowling  Green,  and  Geo.  W.  Roark 
and  G.  C  Harris,  both  of  Franklin,  for 
appellees. 

QtJIN,  J.  Appellant  owned  a  farm  of  227 
acres  near  the  city  of  Franldln.  Being  a  non- 
resident of  the  state,  he  secured  the  services 
of  a  boyhood  friend,  an  attorney,  to  look 
after  this  farm.  For  a  number  of  years  said 
representative  had  entire  charge  of  th?  place, 
including  the  renting  thereof,  the  care  of  the 
property,  the  erection  of  outbuildings,  atten- 
tion to  repairs,  painting,  etc.;  in  fact,  he  did 
everything  the  owner  could  have  done  had  he 
been  present.  As  an  attorney  be  represented 
appellant  in  certain  litigation  pertaining  to 
the  property  and  In  the  purchase  of  a  portion 
of  the  farm ;  he  also  negotiated  a  loan  with 
a  local  bank  to  take  care  of  the  piuchase 
price. 

From  1914  to  1917  many  letters  were  writ- 
ten by  appellant  to  his  agent,  in  which  he  im- 
pressed upon  the  latter  that  the  writer's  pur- 
pose was  to  get  the  property  in  condition  for 
sale.  The  agent  made  repeated  efforts  to  dlB> 
pose  of  the  property,  and  on  July  30,  1917, 
submitted  an  offer  of  $60  per  acre,  which  In- 
cluded the  crops.  This  offer  was  declined  by 
appellant  in  a  letter  written  to  his  agent  on 
the  13th  of  the  following  month.  Under  the 
impression  he  was  vested  with  full  authority 
to  contract  for  the  sale  of  the  property  at 
$60  per  acre,  the  agent,  on  August  11,  1917, 
entered  into  a  vrrltten  contract  with  appellees 
by  the  terms  of  which  he  imdertook  to  sell 
the  property  to  appellees  for  the  sum  of  $60 


4=9For  otber  cues  lee  same  topic  and  KBT-NUHBER  In  aU  Kay-Numbered  Dlcests  and  Indexae 


Digitized- by 


Google 


Bjr.) 


BABXaaEB  y.  BRTAK 
(ISl  B.W.) 


507 


per  acre,  payable  ooe-thlrd  in  cash,  the  bal- 
ance In  equal  payments  due  in  one  and  two 
years,  possession  to  be  given  January  1, 1918. 
Said  agent,  on  behalf  of  appellant,  further 
agreed,  at  the  owner's  expense,  to  have  the 
farm  divided  as  appellees  might  desire.  As 
soon  as  appellant  received  notice  of  the  exe- 
cution of  the  contract  of  sale,  be  immediately 
telegraphed  his  agent,  declining  to  approve 
the  sale  and  stating  that  his  price  for  the 
farm  was  $100  per  acre,  and  he  would  not 
accept  $60.  Thereupon  tlie  purchasers  insti- 
tuted this  suit,  seeking  the  specific  perform- 
ance of  the  contract,  and  upon  trial  the 
prayer  of  their  petition  was  granted  and  the 
commissioner  was  ordered  to  execute  a  deed 
conveying  the  land  to  appellees.  This  ap- 
peal followed. 

Api)eIIees  contend  that  Harris,  the  agent, 
was  authorized  to  sell  the  property  for  $60 
per  acre,  and  to  enter  Into  a  binding  contract 
at  that  price,  and  only  In  the  event  he  re- 
ceived an  offer  for  a  less  amount  was  he  re- 
quired to  submit  it  to  his  principal  for  ap- 
proval. It  is  the  contention  of  appellant  that 
be  never  authorized  Harris  to  sell  the  land, 
but  merely  requested  blm  to  find  a  purchaser 
and  to  submit  to  him  for  approval  any  offer 
be  might  receive. 

Appellant's  letters  prior  to  December,  1916, 
are  susceptible  of  the  construction  for  which 
appellees  contend,  viz.  an  authorization  to 
Harris  to  sell  the  property  for .$60  per  acre; 
but  appellant  testifies  that  on  the  date  last 
above  mentioned,  while  on  a  visit  to  Franklin, 
he  had  a  talk  with  Harris  in  which  he  ex- 
pressly told  him  (Harris)  that  the  price  for 
the  farm  frem  that  date  would  be  $100  per 
acre,  tbongh  he  might  consider  offers  for  a 
less  amount.  The  substance  of  this  conversa- 
tion as  given  by  appellant  finds  corroBbration 
in  the  testimony  of  two  other  witnesses. 

Harris  admits  having  had  this  conference 
with  appellant,  but,  as  he  understood  it,  ap- 
pellant merely  suggested  that  they  ask  $100 
per  acre  for  the  land ;  he  did  not  understand 
appellant  to  withdraw  his  former  price  of 
$60.  No  letters  subsequent  to  December, 
1916,  throw  any  light  upon  the  subject.  One 
cannot  read  the  letters  and  the  testimony  of 
the  witnesses  without  the  mind  being  left  in 
doubt  as  to  what  was  the  real  understanding 
between  the  parties  In  regard  to  the  disposi- 
tion of  the  property.  Color  is  given  to  the 
theory  of  appellant  In  the  fact  that  in  the 
letter  of  July  30,  1917,  Harris  submitted  for 
approval  an  offer  of  $60  per  acre.  If,  as  ap- 
pellees cont<5pd,  Harris  had  authority  to 
close  a  deal  at  that  price,  he  would  not  have 
had  any  reason  to  submit  it  to  his  principal 
for  approval.  But  we  do  not  find  it  necessary 
to  decide  this  question,  in  view  of  a  further 


point  raised  by  conns^  \riiich  1b  decisive  of 
this  appeal. 

Granting  that  appellant  had  the  authority 
to  sell,  it  is  insisted  Harris  exceeded  his 
authority  In  the  making  of  said  contract.  A. 
mere  contract  to  sell  implies  a  sale  for  cash. 
The  right  of  an  agent  to  sell  on  credit  land 
placed  in  his  charge  depends  largely  upon 
his  contract  of  employment.  It  is  a  general 
rule  stated  by  the  text-writers  and  supported 
b;  many  authorities  that.  In  the  absence  of 
special  authority,  the  agent  must  sell  for 
cash  only ;  he  cannot  sell  on  credit,  nor  even 
for  part  cash  and  part  in  time  payments. 
Unless  there  is  proof  of  an  established  usage 
of  trade  or  business  to  the  effect  that  such  an 
authority  vests  In  the  agent  the  power  to  sell 
on  credit  (and  no  such  custom  is  shown  here), 
an  authority  or  direction  to  aeH  real  estate 
does  not  carry  with  It  the  right  to  sell  on 
credit.  Where  there  is  no  acceptance  by  the 
principal  of  the  cash  given  in  part  i>ayment, 
nor  of  any  other  act  on  his  part  from  wlilch  a 
ratification  might  be  Inferred,  he  is  not  bound 
by  any  act  of  his  agent  by  the  terms  of  which 
the  latter  undertakes  to  sell  property  upon 
terms  different  from  those  authorized,  such, 
for  example,  as  Harris  undertook  to  do  in 
the  contract  sued  on.  See  C.  J.  617 ;  21  B.  0. 
li.  886;  Mechenf  on  Agency,  §  814 ;  Paige  on 
Contracts,  S  1747;  Burks  v.  Hubbard,  69  Ala. 
879;  School  Dist  v.  ^tna  Ins.  Co.,  62  Me. 
830;  Stengel  v.  Sergeant,  etc.,  74  N.  J.  BXi. 
20,  68  Atl.  1106;  Lumpkin  T.  Wilson,  etc.,  5 
Helsk.  (Tenn.)  555 ;  Horst,  etc.,  v.  Ughtfoot, 
etc.,  103  Tex.  643,  132  B.  W.  761.  At  most 
Harris  had  nothing  other  than  a  mere  author- 
ity to  sell. 

The  record  does  not  show  any  authority 
vested  In  him  to  sell  upon  terms  other  than 
cash,  from  which  it  follows  that  in  the  execu- 
tion of  the  contract  relied  upon  be  exceeded 
his  authority  to  such  an  extent  that  it  Is  not 
binding  on  his  principal.  Nor  was  he  author- 
ized to  agree  to  bear  the  expense  of  subdivid- 
ing the  farm.  This  subdivision  was  made 
necessary  by  a  sale  to  three  persons  (appel- 
lees), each  of  whom  intended  to  pay  a  given 
part  of  the  purchase  price  and  to  receive  land 
in  proportion  to  the  amount  of  their  Individu- 
al Investment. 

These  conclusions  in  no  wise  reflect  upon 
the  integrity  and  honesty  of  Mr.  Harris,  who 
seems  to  have  been  actuated  by  none  other 
than  the  best  of  motives ;  the  only  difference 
being  that,  from  our  reading  of  the  record, 
we  ^re  of  the  opinion  be  was  not  authorized 
to  bind  appellant  by  the  contract  whose  spe- 
cific performance  was  sought  in  this  suit. 

For  the  reasons  given,  the  Judgment  will 
be  reversed  for  further  proceedings  consis- 
tent herewith. 
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8H0CKEY  V.  SHOCKEY. 
(Coart  of  Appeals  of  Kentucky.    June  7, 102L) 

1.  DIvoroe  «=>93(l)—Petitlon  held  to  safll- 
dently  allege  abandonmeiit,  bat  not  ernelty. 

In  a  ^fe's  anit  for  divorce,  a  petition,  al- 
leging that  at  a  specified  date  the  husband  with- 
out fault  on  the  wife's  part  willfully  abandoned 
her  and  since  then  had  not  contributed  anything 
to  her  support,  and  that  while  they  lived  to- 
gether he  frequently  beat  and  abused  her,  ren- 
dering her  life  burdensome  and  condition  in- 
tolerable, sufficiently  alleged  abandonment  to 
constitute  a  cause  of  divorce,  but  did  not  atate 
a  cause  of  divorce  for  cruelty. 

2.  Divorce  «=936— Separation  not  "abandon- 
ment" and  does  not  authorize  divorce  until 
after  five  years. 

"Abandonment"  as  a  cause  of  divorce  is 
something  more  than  separation,  and,  where  it 
is  not  shown  which  one  left  or  abandoned  the 
other,  separation  does  not  entitle  the  wife  to  a 
divorce  until  she  has  been  separated  from  the 
husband  for  five  years  without  any  cohabitation. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aban- 
don—Abandonment.] 

3.  Witnesses  c=>60  (2)— Abandonment  Is  mat- 
ter of  proof,  and  wife  la  not  competent  wit- 
ness. 

Abandonment  as  a  cause  (or  divorce  is  a 
matter  of  proof,  and  the  wife  is  jiot  a  compe- 
tent vitnesa  to  establish  it. 

4.  Divorce  €=s>l08 — Evidence  of  oruelty  wtth> 
out  allegation  thereof  does  not  anthorize  de- 
cree. 

In  a  wife's  suit  for  divorce,  evidence  tend- 
ing to  prove  cmel^  will  not  support  a  judg- 
ment on  that  ground,  where  the  allegations  of 
the  petition  as  to  eraelt^  were  insufficient. 

Appeal  from  Circuit  Oourt,  Fayette  C!ounty. 

Snit  by  Alice  Shockey  against  Jonea  Arche 
Sbockey.  From  a  Judigment  dismissing  the 
petition,  plaintiff  appeals.    Afllrmed. 

R.  S.  Crawford,  of  Lexington,  for  appellant. 
Hogan  L.  Yancey,  of  Iiexlngton,  for  appel- 
lee 


SAMPSON,  J.  Appellant,  Alice  Shockey, 
sued  ber  husband,  James  Arche  Shockey,  In 
the  Fayette  circuit  court  in  July,  1919,  for 
divorce,  averring  that— 

They  were  married  "January  3,  1916,  and 
lived  together  as  man  and  wife  from  the  time 
of  their  marriage  until  December,  1017,  at 
which  time  the  defendant  without  fault  on  the 
part  of  plaintiff  willfully  abandoned  her,  and 
since  said  date  has  not  contributed  anything  to 
ber  support.  The  plaintiff  says  that  during  the 
time  they  lived  together  he  procured  divers 
sums  of  money  from  her  and  wasted  same  in 
drunkenness  and  dissipation  and  frequently  beat 


and  abused  her,  rendering  her  Hfe  burdensome 
and  condition  intolerable." 

The  petltioii  also  alleges  that  plaintiff  is, 
and  has  been  for  more  than  Ave  years,  a 
resident  of  Fayette  connty,  Ky.,  and  that  the 
cause  of  divorce  arose  and  existed  in  Fa- 
yette county,  Ky.,  within  five  years  next  be- 
fore the  commencement. of  this  action.  The 
defendant  was  summoned  but  made  no  de- 
fense. The  county  attorney  of  Fayette  coun- 
ty flled  a  report  in  which  be  said: 

"I  must  object  to  the  granting  of  the  relief 
sought  by  the  plaintiff  on  the  ground  that  the 
allegation  of  cruelty  Is  insufficient  and  that  the 
proof  which  was  taken  only  on  that  ground  is 
insufficient." 

The  case  was  then  remanded  to  rules,  and 
the  plaintiff  given  leave  to  retake  her  depo- 
sitions, but  she  did  not  do  bo. 

The  cause  being  submitted  for  Judgment, 
the  court  dismissed  the  plalntlfTa  petition  at 
her  cost,  and  she  appeals. 

The  brief  for  appellant,  the  only  one  in  the 
record,  consists  of  one  typewritten  page  with- 
out citation  of  authority. 

[1]  The  petition  sufficiently  avers  abandon- 
ment on  the  part  of  appellee,  to  constitute  a 
cause  of  divorce  to  appellant,  but  It  does  not 
state  a  cause  of  divorce  for  cruelty,  although 
It  does  allege  that  defendant  "frequently 
cruelly  beat  and.  abused  her,  rendering  her 
life  burdensome  and  condition  intolerable." 

[2,3]  A  divorce  may  be  granted  only  for 
one  of  the  causes  set  forth  In  the  statute. 
Living  apart  without  cohabitation  for  five 
consecutive  years  next  before  the  application 
for  divorce  is  a  ground  to  either  party,  and 
the  party  not  in  fault  may  have  a  divorce  If 
he  or  she  be  abandoned  by  his  or  her  spouse 
for  one  year.  The  proof  In  this  case  shows 
merely  that  plaintiff  and  defendant  separat- 
ed. It  does  not  show  which  one  left  or  aban- 
doned the  other.  Abandonment  constituting 
a  cause  of  divorce  is  something  more  than 
separation.  A  wife  who  merely  separates 
from  her  husband  is  not  entitled  to  a  divorce 
until  five  years  have  elapsed  without  any 
cohabitation  between  them.  Abandonment  is 
a  matter  of  proof,  and  the  wife  is  not  a  com- 
petent witness  to  establish  it, 

Ignoring  her  deposition  on  this  subject, 
there  is  absolutely  no  evidence  as  to  how, 
why,  and  where  the  parties  separated,  and 
no  proof  whatever  that  defendant  abandoned 
plaintiff  more  than  one  year  before  the  in- 
stitution of  this  action. 

[4]  There  Is  some  evidence  tending  to  prove 
that  defendant  was  cruel  to  plaintiff ;  but  as 
the  allegations  of  the  petition  as  to  cruelty 
are  wholly  insufficient  to  support  a  Judgment 
on  this  ground.  It  cannot  be  considered,- for 
proof  without  allegation  Is  nothing. 

Judgment  affirmed. 
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FOXWELL  V.  JUSTICE. 


(Court  of  Appeal*  of  Kentndy.   Jtine  8. 1921.) 

1.  Coveaants  (S=339— Dead  wHb  warranty  can- 
■ot  be  defeated  by  extriaslo  facte  as  to  prior 
sale  of  mineral  or  kaowledge  of  nraatee. 

A  deed  pnrportang  to  convey  a  fee-aimple 
title  with  warranty  cannot  be  conBtnied  to  em- 
brace a  reservation  of  mineral  merely  because 
the  grantor  had  previously  conveyed  such  min- 
eral or  because  his  prior  deed  for  the  mineral 
was  of  record,  or  even  because  his  grantee  with 
warranty  had  actual  Imowledge  of  the  prior  sale 
of  the  mineral;  such  facts  being  insufficient  to 
defeat  the  grantee's  cause  of  action  on  the 
covenant  of  warranty. 

2.  Mines  and  minerals  <s=>55(4)— One  In  pos- 
sessioB  of  surface  under  separated  title  holds 
mineral  as  trustee  for  owner. 

Under  Ky.  St.  {  2366a,  one  in  possession 
•f  the  surface  under  a  separated  title  holds 
possession  of  the  mineral  as  trustee  for  the 
legal  owner  of  the  aame. 

3.  Covenaats  «=3t02(l)— Evictlea  aot  eondU' 
tloa  to  right  of  action  for  breach  of  warranty 
In  favor  of  oao  who  could  aot  acquire  posses- 
sloa. 

There  is  an  exception  to  the  general  rale 
that  eviction  ia  a  condition  precedent  to  the 
right  to  sue  on  a  warranty  in  favor  of  one  who 
did  not  and  could  not  acquire  possession  under 
bis  deed. 

4.  Pteadiag  «s>229— Amended  pleadings  mast 
be  In  furtherance  of  Justice  and  not  aubstaa' 
tially  ohange  claim  or  defense. 

The  only  limitation  on  the  right  to  file 
amended  pleadings  in  the  trial  court,  under  Civ. 
Code  Frac.  |  134,  is  that  they  must  be  in  fur- 
therance of  Justice,  and  not  substantially  change 
the  daim  or  defense. 

5.  Pleading  «=9237(8),  238(3)— Offered  amead- 
ment  should  be  supported  by  affidavit,  and 
court  may  rafusa  to  file  aame  If  It  appeara 
to  ohaage  Issaes. 

When  an  amendment  is  offered  during  the 
trial,  unless  filed  merely  to  conform  the  plead- 
ings with  the  proof,  the  party  offering  it  shoilld 
show  by  affidavit  why  it  was  not  sooner  tender- 
ed, and  the  court  may  refuse  to  file  it  when  it 
appears  it  changes  the  issues  In  a  substantia^ 
way. 

6.  Appeal  and  error  «=s950( I)— Discretion  of 
court  In  refusing  amendments  aot  disturbed 
unless  abused. 

The  action  of  the  trial  court  in  admitting 
or  rejecting  amendments  to  pleadings  will  not 
be  disturbed  on  appeal,  unless  there  has  been  a 
manifest  abuse  of  discretion. 

7.  Pleadlag  «s>236(7)— Refusal  to  file  ameadeS 
answer  ohanging  Issues,  etc.,  not  abuse  of 
discretion. 

In  an  action  to  recover  for  breach  of  a 
warranty  in  a  deed  the  value  of  minerals  previ- 
ously conveyed  by  defendant  grantor  to  another, 
where  defendant  grantor's  amended  answer 
waa  tendered  at  the  submission,  after  all  of  the 
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proof  had  been  heard,  and  It  dianged  the  anb- 
Btantial  issues,  etc.,  it  cannot  be  said  the  trial 
court  abused  its  sound  discretion  in  refusing 
to  file  it  when  tendered. 


Appeal  from  Circuit  Court,  Webster 
County. 

Action  by  Henderson  Foxwell  against  J. 
A.  Justice.  From  judgment  for  defendant, 
plalntur  appeals.    Affirmed. 

Bourland  A  Blackwell,  of  Dixon,  and  Cox 
ft  Orayot,  of  Madlsonvllle,  for  appellant. 

Bennett  &  Withers,  of  Dixon,  and  N.  B. 
Hunt  and  J.  O.  Worsham,  both  of  Henderson, 
for  apitellee. 

CLARKB,  J.  In  1014  Henderson  Foxwell, 
an  aged  colored  man  of  good  character  and 
business  ability,  but  illiterate,  sold  and  con- 
veyed to  a  n^hbor,  J.  A.  Justice,  a  white 
man,  the  absolute  fee-simple  title  to  148  acres 
of  land,  with  covenant  of  general  warranty 
and  without  reservation  of  any  kind.  He 
bad,  however,  in  1903,  or  11  years  thereto- 
fore, sold  and  conveyed  all  of  the  mineral  in 
the  same  land  to  the  St.  Bernard  Mining 
Company  by  a  deed  which  waa  promptly  re- 
corded. 

In  1917,  Justice  instituted  this  action  at 
law  to  recover  of  FoxweU  for  breach  of  the 
warranty  in  bis  deed  the  value  of  the  min- 
erals, alleging,  in  addition  to  the  foregoing 
facts,  that  defendant  at  the  time  through  his 
son,  who  negotiated  the  sale,  represented  to 
him  that  he  had  not  sold  the  minerals.  De- 
fendant answered,  denying  the  alleged  rep- 
resentations about  the  minerals,  and  by  coun- 
terclaim averred  that  plaintiff  knew  of  the 
prior  conveyance  of  the  minerals;  that  he 
executed  the  deed  to  plaintiff  under  the  mis- 
taken belief  that  it  conveyed  only  the  sur- 
face, and  tbat  "he  in  ignorance  thought  and 
supposed  tliat  said  deed  reserved  said  coal 
and  mineral  rights,  and  stated  truly  the 
agreement  and  contract  between  the  parties." 
He  prayed  for  a  reformation  of  the  deed,  and 
upon  his  motion  the  cause  was  transferred  to 
equity.  Demurrers  to  the  petition  and  coun- 
terclaim tor  reformation  as  amended  were 
overruled,  and  the  afitemative  allegations  of 
the  lattOT  were  traversed  by  r^ly. 

The  parties  announced  ready  for  trial  at  a 
subsequent  term,  and  by  agreement  the  proof 
was  heard  in  open  court  and  the  law  and 
facts  submitted  to  the  conrt.  After  all  of 
the  proof  was  in,  defoidant  tendered  an 
amended  answer  and  counterclaim,  in  which 
be  offered  to  refund  the  purchase  money, 
16,800,  with  interest,  and  asked  a  cancella- 
tion of  the  deed.  Plaintiff  objected  to  the 
filing  of  this  pleading,  and  it  was  made  part 
of  the  record,  but  not  filed.  The  court  ren- 
dered Judgment  against  defendant  for  $1,480, 
and  he  has  appealed. 
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For  rereraal,  defendant  insists  the  oourt 
erred  (1)  In  orerruling  the  demurrer  to  the 
petition  and  awarding  damages,  (2)  In  deny- 
ing a  reformation  of  the  deed,  and  (3)  in  re- 
fusing to  file  his  amended  answer  and  coun- 
terclaim asking  a  cancellation,  and  in  refus- 
ing him  that  relief. 

Counsel  for  defendant  concede  the  deed  to 
plaintier  was  sufficient  In  form  and  terms  to 
have  conveyed  the  minerals  if  at  the  time 
defendant  had  owned  them,  and  that  It  did 
not  have  that  effect  simply  because  same  had 
been  theretofore  conveyed  to  another.  They 
contend,  however,  that  minerals  underlying 
land  are  excluded  from  a  conveyance  whldi 
describes  the  land  by  metes  and  bounds  (1) 
by  an  exception  or  reservation  in  the  deed, 
and  (2)  without  any  such  exception  or  reser- 
vation where,  as  here,  the  minerals  previous- 
ly have  been  "severed  in  ownership  and  the 
right  thereto  vested  in  some  other  person." 
Counsel  thus  state  their  position: 

"The  appellant  believes  that  it  is  the  law  of 
this  state  that  the  conveyance  made  to  the  St. 
Bernard  Mining  Company  of  such  coal  and  min- 
eral rights  on  the  25th  day  of  August,  1903, 
made  and  constituted  a  separate  and  distinct 
estate  of  such  coal  and  mining  rights,  and  that 
subsequent  conveyance  of  the  surface  would  not 
include  the  coal,  unless  apt,  inclusive  words 
should  be  used  in  such  conveyance  showing  a 
clear  intention  upon  the  part  of  the  grantor  to 
convey  and  warrant  the  title  to  such  estate. 

"The  deed  of  record  hi  D.  B.  39,  at  page  350, 
being  sufficient  in  form  was  notice  to  the  world, 
appellee  included,  that  a  distinct,  individual,  and 
separate  estate  had  been  created,  and  that  it  no 
longer  would  pass  by  mere  description  of  the 
surface,  but  would  be  excluded  from  any  sub- 
sequent conveyance  of  the  surface  as  clearly 
and  certainly  as  if  expressly  reserved  by  the 
language  of  the  deeds." 

They  cdntend  most  earnestly  such  a  rule 
was  announced  in  Klncald  v.  McOowan,  88 
Ky.  91,  4  S.  W.  802,  9  Ey.  Law  Bep.  987,  13 
L.  B.  A.  289,  and  has  been  approved  in  Ken- 
nedy v.  Hicks,  180  Ky.  562,  203  S.  W.  318, 
Big  Sandy  Co.  v,  Barney,  162  Ky.  238,  172 
S.  W.  508,  Webb  v.  Webb,  etc.,  178  Ky.  152, 
198  S.  W.  736,  and  Gabbard  v.  Sheffield,  179 
Ky.  442,  200  S.  W.  940. 

Upon  examination,  however,  it  will  be 
found  that  counsel  are  mistak^i  in  their  in- 
terpretation of  the  McGowan  Case  and  that 
the  other  named  cases  cited  it  only  In  support 
of  the  now  thoroughly  established  doctrine 
that  separate  fee-simple  estates  in  land  may 
exist  in  the  surface  and  in  the  minerals  there- 
under; that  one  person  may  own  the  one 
and  another  the  other,  and  that  each  such  es- 
tate is  subject  to  the  laws  of  descent,  devise, 
and  conveyance. 

[1]  The  state  of  facts  which  existed  In  the 
McGowan  Case  and  induced  the  holding  there 
that  apt  words  were  required  to  convey  a 
separated  estate  in  the  minerals,  upon  which 


counsel  for  defendant  especially  rtlj,  i>- 
not  exist  here.  There  the  grantor  conrrr- 
a  2,200-acre  boundary,  but  excepted  from  -j. 
conveyance  several  small  tracts  withiB  c. 
boundary,  the  surfaces  only  of  -whldi  U: 
theretofore  been  conveyed  to  otliers:  ii. 
the  question  for  decision  was  yrbether  :i- 
minerals  under  the  small  exdoded  tr»'. 
passed  to  the  grantee  or  remained  in  z. 
grantor.  The  court  held,  as  was  emlnei*.' 
proper,  tliat  since  the  small  tracts  bad  t«^ 
excepted  out  of  the  large  boundary,  c 
thereby  necessarily  excluded  from  the  3=- 
veyance,  the  grantor's  separated  title  to  li: 
minerals  therein  did  not  pass  because  of  tL 
absence  of  apt  words  expressing  snch  aa  =■ 
tention  by  the  parties.  The  court  was  <ki- 
struing  the  deed  and  merely  stated  in  £f 
that  apt  words  would  have  been  reqait»- 
to  overcome  the  natural  Inference  from  gta:r. 
exclusions.  Manifestly  neither  ttaat  case  lur 
any  of  those  cited  sustains  tbe  contoitia: 
here  made,  that  the  apt  words  <tf  this  defti 
which  counsel  concede  import  a  fee-sin;": 
title  and  a  warranty  thereof,  must  be  oi- 
stmed  to  mean  something  less,  because  of  c- 
trinslc  facts.  Under  such  a  contentloa  a  vc- 
ranty  becomes  meaningless  and  a  cluuai«' 
tons  deed  an  impossibility;  obviously  sndii 
contention  cannot  be  supported  by  reasoa  a 
authority. 

It  is  equally  clear  that  the  ftict  the  v^ 
deed  to  the  St.  Bernard  Mining  Company  lor 
the  minerals  was  of  record,  or  even  tht: 
plaintiff  had  actual  knowledge  of  the  ^e .'. 
the  minerals,  Is  insufficient  to  defeat  a  cause 
of  action  upon  a  covenant  of  warTanty. 

The  rule  is  thus  stated  in  15  C.  J.  1230: 

"The  fact  that  either  or  both  parties  kn* 
at  the  time  of  conveyance  that  the  grantor  bK 
no  title  in  a  part  or  a  whole  of  the  land  dca 
not  effect  the  right  of  recovery  for  a  brekck  4 
covenant." 

This  statement  of  the  rule  was  quoted  villi 
approval  in  Helton,  etc.,  v.  Asber,  135  Kj. 
758,  123  S.  W.  285,  and  has  been  aw)iied  t 
numerous  other  cases.  Including  Jones  t. 
^  Jones,  87  Ky.  82,  7  S.  W.  886,  9  Ky.  Law  Bi? 
942 ;  Cornelius  v.  Kinnard,  167  Ky.  50,  IS: 
S.  W.  524;  Downs  ▼.  Nally,  161  Ky.  432;  170 
S.  W.  1193. 

The  only  authority  cited  by  the  defendait 
to  the  contrary  is  Sanders  t.  Rowe,  48  S. 
W.  1083,  20  Ky.  Law  Bep.  1082,  which  seem- 
ingly sustains  his  contention  so  far  as  acmi 
knowledge  is  concerned.  But  that  case,  wbe 
cited  upon  the  same  question  in  Helhm  t, 
Asher,  supra,  was  distinguished  upon  ilic 
ground  that  the  relief  there  granted,  a  re- 
scission, was  rested  up<«  fraud  or  mlstiti, 
and  when  cited  in  Ison  y.  Sanders,  163  Ks- 
605,  174  S.  W.  505,  upon  the  question  of  fncd 
or  mistake  was  held  not  to  be  controUisg. 
Hence  as  It  has  been  construed  It  is  la- 


Digitized  by 


Google 


(»1 
thorlty,  If  at  aH,  only  to  the  effect  that  ac- 
tual knowledge  by  the  grantee  of  the  defeo- 
tire  title  of  the  grantor  is  competent  but 
not  controlling  evidence,  niwn  the  question 
of  fraud  or  mistake  in  ftn  action  on  the  war- 
ranty, which  proposition  is  supported  by 
reason  as  well  as  antbority.  IS  C.  J.  1230; 
New  York,  etc.,  COal  Co.  v.  Graham,  226  Pa. 
848,  75  AtL  65T. 

[1, 8]  The  petition  does  not  allege  an  erlo- 
tlon,  usually  a  condition  precedent  to  a  right 
to  sue  on  a  warranty,  but  this  was  not  neces- 
sary here,  since  It  is  thoroughly  established 
in  this  Jurisdiction  that  the  one  in  posses- 
sion of  the  surface  under  a  separated  title 
thereto  holds  possession  of  the  minerals  as 
trustee  for  the  legal  owner  of  same  (Ky. 
Stats.  2366a ;  Farnsworth  v.  Barret,  146  Ky. 
656,  142  S,  W.  1049);  and  an  exception  to 
the  general  rule  that  an  action  on  the  war- 
ranty does  not  accrue  until  there  has  been 
an  eviction  Is  recognized  in  favor  of  one 
who  did  not  and  could  not  acquire  pos- 
session under  his  deed  (IS  O.  J.  1304;  Bntt  r. 
Riffe,  78  Ky.  852;  Laevison  v.  Baird,  »1  Ky. 
204,  16  S.  W.  252,  12  Ky,  Law  Kep.  786; 
Smith  T.  Jones,  97  Ky.  670,  81  S.  W.  475. 
And  see  Fltzhugh  v.  Croghan,  2  J.  J.  Marsh. 
429,  19  Am.  Dec  139. 

Hence  the  court  did  not  err  in  overruling 
the  demurrer  to  the  petition,  and  as  the  de- 
fendant does  not  contend,  as  he  could  not, 
that  the  evidence  of  damage  was  not  suffi- 
cient to  support  the  Judgment  of  $1,480  there- 
for, the  Judgment  muat  be  affirmed  unless  de- 
fendant by  way  of  counterclaim  was  Mititled 
to  a  reformation  or  a  cancellation  of  the  deed. 

2.  Fraud  is  not  charged  against  plalntUF, 
and  if  defendant's  counterclaim  sufficiently 
alleges  a  mutual  mistake,  which  we  do  not 
think  it  does,  such  mistake  Is  not  established 
by  the  evidence.  The  only  evidence,  if  any, 
of  a  mistake  upon  the  part  of  plaintiff  is 
such  as  is  Inferrable  from  hla  constructive 
knowledge  of  the  prior  conveyance  of  the 
minerals  to  the  St.  Bernard  Company,  and 
this  if  not  entirely  negligible  upon  such  an 
inquiry  as  this  is  certainly  not  of  that  clear 
and  convincing  character  which  ia  always 
required  for  the  reformation  of  a  written 
contract  ■which  does  not  appear  upon  its 
fkce  to  be  either  ambiguous  or  incomplete. 
McMee  V.  Henry,  163  Ky.  729,  174  S.  W.  746; 
Ison  T.  Sanders,  supra;  Pickrell  ft  Craig 
Co.  V.  Castleman  Blakemore  Co.,  174  Ky.  1, 
191  S.  W.  680. 
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3.  Even  if  we  might  concede  that  the  evi- 
dence is  sufficient  for  a  cancellation  of  the 
deed  upon  the  theory  that  the  minds  of  the 
parties  did  not  meet,  upon  both  sides  of 
which  proposition  there  is  much  evidence,  we 
could  not  for  that  reason  reverse  the  Judg- 
ment herein  because  that  affirmative  defense 
was  not  seasonably  presented. 

A  broad  discretion  is  lodged  in  the  trial 
court  by  section*134  of  the  Civil  Code  of 
Practice  In  the  matter  of  filing  amended 
pleadings  "in  the  furtherance  of  Justice" 
and  to  inaure  an  orderly  procedure. 

[4]  The  only  limitation,  however,  upon  the 
right  to  file  same  Is  that  they  must  be  in  the 
furtherance  of  Justice,  and  do  not  substan- 
tially change  the  claim  or  the  defense.  Ford 
V.  Providence  Coal  Co.,  124  Ky.  517,  00  S. 
W.  609,  30  Ky.  Law  Rep.  698;  City  of  Louis- 
ville V.  Lauaberg,  161  Ky.  361,  170  S.  W. 
962. 

[S]  But  when  an  amendment  Is  offered  dur- 
ing the  trial,  unless  Qled  merely,  to  conform 
the  pleadings  with  the  proof,  the  party  offer- 
ing it  should  show  by  affidavit  why  it  was 
not  sooner  tendered  (Cincinnati  Railroad  O). 
V.  Crabtree,  100  8.  W.  318,  30  Ky.  Law  Eep. 
1000;  Christen  v.  Christen,  184  Ky.  822,  213 
S  W.  189) ;  and  the  court  may  refuse  to  file 
same  when  It  apiiears  that  It  changes  in  a 
substantial  way  the  issues.  See  cases  dted 
under  section  134  of  the  Code,  note  41. 

[6]  The  action  of  the  lower  court  In  ad- 
mitting or  rejecting  amendments  will  not  be 
disturbed  on  appeal,  unless  there  has  been 
a  manifest  abuse  of  discretion.  Lanman, 
eta,  T.  Louisville  Dry  Goods  Co.,  138  Ky. 
798,  129  S.  W.  Ill ;  Robards  v.  Robarda,  110 
S.  W.  422,  33  Ky.  Law  Rep.  565. 

[7]  The  amendment  in  the  instant  case 
was  tendered  at  the  submission,  and  after  all 
of  the  proof  had  been  heard.  It  changed  the 
Issues  la  a  substantial  way.  Neither  It  nor 
the  proof  suggested  any  equitable  terms  upon 
which  a  cancellation  could  have  been  ordered. 
The  case  had  been  pending  for  more  than  a 
year,  and  there  was  no  showing  why  the 
amendment  was  not  sooner  tendered  or  re- 
quested for  a  continuance.  Under  such  dr- 
cumstances  It  cannot  be  said  the  court  abused 
a  sound  discretion  In  refusing  to  file  the 
amendment  when  tendered,  and  certainly 
such  an  abuse  la  not  manifest  or  clear. 

For  the  reaaons  lndl<^ted,  the  Judgment  la 
affirmed. 
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JONES   V.   BLACK   at   al. 

(Court  of  Appeals  of  Kentucky.   Jqim  7, 
1921.) 

Detds  4=al34 — Conveyanea  to  grantee  se  long 
as  the  ramalns  the  wife  or  ■nmarried  widow 
of  grantor  limltt  the  estate  and  le  not  a  con- 
dition for  defeating   it. 
In  a  husband's  deed  co^/reJint  land  to  laiB 
wife,  the  words  "so  long  as  she  shall  remain 
the  wife  or  the  onmarrled  widow  of  the  party 
of  the  first  part"   do  not  have  the  effect  of 
cutting  short  or  defeating  a  larger  estate  be- 
fore the  time  fixed  for  its  determination,  but 
measure  in  the  first  instance  the  duration  of 
the  entire  estate  conveyed,  and  are  words  of 
limitation,  and  not  of  condition,  and  the  limita- 
tion is  valid. 

Appeal  from  Oircnlt  Court,  Knox  County. 

Salt  by  J.  R.  Jones,  guardian  for  Stanley 
Black  and  others,  against  W.  C.  Black  and 
others.  Judgfment  dismissing  the  petition, 
and  the  guardian  appeals.    Affirmed. 

Hiram  H.  Owens,  of  Barbourvllle,  for  ap- 
pellant. 
P.  D.  Black,  of  Barbourvllle,  for  appellees. 

CLAT,  J.  On  January  7,  1909,  William 
Carson  Bla(&  conveyed  to  bis  wife,  Etta  Shaf- 
fer Bladt,  a  house  and  lot  located  in  Bar^ 
bourvllle,  by  deed  containing  the  following 
habendum: 

"To  have  and  to  hold  nnto  the  party  of  the 
second  part,  Btta  Shaffer  Black,  so  long  as 
she  shall  remain  the  wife  or  the  unmarried 
widow  of  the  party  of  the  first  part,  W.  O. 
Black,  with  covenant  of  general  warranty." 

Btta  Shaffer  Black,  who  died  September  25, 
1917,  was  survived  by  her  husband,  W.  C. 
Black,  and  four  Infant  children,  Stanley 
Black,  Bussell  Black,  John  A.  Black,  and 
Mary  -Black.  In  the  month  of  August,  1919, 
J.  R.  Jones  was  appointed  and  qualified  as 
guardian  of  the  children. 

This  suit  was  brought  by  Jones,  as  guar- 
dian of  the  Infants,  against  the  infanta  and 
W.  C.  Black,  their  father,  and  the  grantor  In 
the  above-mentioned  deed,  for  the  puri>ose  of 
selling  the  property  and  reinvesting  the  pro- 
ceeds. The  petition  alleged.  In  subtance,  that 
Etta  Shaffer  Black  aaiulred  a  fee-simple 
title  by  the  deed  referred  to,  and  that  upon 
her  death  the  property  descended  to  her  chil- 
dren subject  to  the  curtesy  of  her  husband, 
W.  C.  Black.  In  addition  to  filing  a  demurrer 
to  the  petition,  W.  C.  Black  filed  an  answer 
and  cross-petition  pleading  that  Etta  Shaf- 
fer Black's  interest  in  the  property  terminat- 
ed with  her  death,  and  thereupon  the  proper- 
ty reverted  to  him.  The  demurrer  to  the 
answer  and  cross-petition  was  overruled, 
but  the  demurrer  to  the  petition  was  sustain- 


ed, and  the  petition  dismissed.  Plaintiff  ap- 
peals. 

It  will  be  obsarrad  that  the  property  was 
conveyed  to  the  wife  "so  long  as  she  shall 
remain  the  wife  or  the  unmarried  widow  of 
the  party  of  the  first  part"  These  words  do 
not  have  the  effect  of  cutting  short  or  de- 
feating a  larger  estate  before  the  time  fixed 
for  its  determination,  bat  measure  in  the 
first  instance  the  duration  of  the  entire  es- 
tate conveyed.  That  being  true,  they  are 
words  of  limitation,  and  not  of  condition,  and 
the  limitation  is  valid.  Coppage  v.  Alexan- 
der's Heirs,  2  B.  Mon.  813,  38  Am.  Dea  153; 
Vance  v.  Campbell,  1  Dana,  229 ;  Chenault  v. 
Scott,  66  S.  W.  769,  23  Ky.  Law  Rep.  1974. 
And,  since  the  estate  was  to  continue  only  so 
long  as  the  grantee  remained  the  wife  or  wid- 
ow of  the  grantor,  it  necessarily  follows  tiiat 
her  estate  terminated  with  her  death,  and 
the  title  to  the  property  did  not  pass  to  her 
children.  Having  no  title  to  the  property, 
they  could  not  maintain  an  action  for  ita 
sale  and  a  reinvestment  of  the  proceeds. 
Hence  the  petition  was  properly  dismissed. 

Judgment  affirmed. 


CLAY  vt  al.  V.  THOMAS  ct  aL 

(Court  of  Appeals  of  Kentucky.    March  4, 1921. 
Rehearing  Denied  June  17,  1921.) 

1.  Appeal  and  orror  «=>I62(I)— Aeoeptanea  of 
voluntary  satisfaction  of  Judgment  does  not 
bar  appeal,  when  Judgment  not  for  full  amount 
sought. 

Under  Civ.  Code  Proc.  i  757,  providing  that 
the  enforcement  of  a  judgment  for  only  part 
of  the  demand  sued  for  shall  not  prevent  an 
appeal  as  to  the  part  not  recovered,  the  ac- 
ceptance of  a  voluntary  satisfaction  of  a  judg- 
ment will  not  bar  an  appeal  wheu  the  judgment 
is  not  for  the  full  amount  sought,  but  a  con- 
trary rule  prevails  where  there  is  a  valid  set- 
tlement of  a  cause  of  action. 

2.  Trusts  4=3317— Trustees  not  entitled  to  al- 
lowance  for  making  sale  in  additloa  to  that 
allowed  i^  terms  of  will. 

Where  two  heirs,  acting  as  trustees,  pur- 
chased part  of  the  property  from  the  other 
heirs,  and  resold  the  same  at  a  large  profit, 
whereupon  the  court  ordered  distribution  among 
the  heirs  of  the  amount  received  from  the  re- 
sale, less  expenses  incurred  in  effecting  the 
same,  they  were  not  entitled  to  an  allowance  for 
making  the  sale  in  addition  to  the  amount  al- 
lowed them  under  the  will,  in  view  of  a  clause 
that  the  allowance  therein  provided  for  should 
be  in  lien  of  all  other  compensation. 

3.  Trusts  «s>283(2)— Trasteea  accounting  for 
profits  on  resale  of  property  purchased  from 
benelloiarles  entitled  to  discount  on  purchase- 
money  notes,  on  distribution  of  proceeds. 

Where  two  heirs,  being  trustees,  purchased 
tmst  property  from  the  other  heirs,  and  their 
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esale  ■vra.m  deereed  to  be  trast  property,  for  the 
enefit  of  all  the  heirs,  they  were  entitled  to 
bo  amount  of  a  diacount  deducted  from  the 
urchase-money  notes. 

'.  Trusts  «=3283(2)— TrnttaM  on  distribution 
of  pro««edt  of  roMUe  of  trvtt  proporty  par* 
ohaasd  from  boneflciarlea  may  deduct  roasona* 
ble  amount  nxpanded  for  servleos  of  omployee 
In  earing  for  land  nntll  disposed  of. 

On  aocoimtins  for  the  proceeds  of  the  re- 
gale of  trnst  property  by  two  heirs,  acting  as 
trustees  which  they  had  pnrchased  from  bene- 
ficiaries, they  were  entitled  to  dednct  the 
amounts  paid  for  special  serriees  rendered  and 
salary  and  expenses  paid  to  an  employee  in 
caring  for  the  land  until  it  was  disposed  of; 
the  allo'wance  being  reasonable. 

5.  Tmats  «=>283  (2)— Trustees,  on  distribution 
of  proceeds  of  resale  of  trust  propsrty  pur- 
chased from  bsneflolarfas  may  retain  Interest 
on  sxpenses  Inourred  before  sals: 
The  trustees  of  an  estate  on  distribution  of 
the  proceeds  of  a  resale  of  the  trust  property 
amons  themselves  and  other  heirs  were  enti- 
tled   to    deduct   from    the    latter's    share   the 
amount  of  interest,  on  items  of  expense  incur- 
red before  the  sale;   the  sale  havinf  inured  to 
the  benefit  of  all  the  heirs. 

6.  Truats  «s>283  (2)— Trustees  on  dl<Mbntloa 
of  prooeetls  of  rssale  of  tmst  propany  oaa- 
not  deduct  for  depredation  of  property  not 
Included  In  sale. 
Where  two  heirs,  as  trustees  of  an  estate, 
purchased  property  thereof  from  all  the  heirs, 
and   resold  the  game  with  the  oxception  of  a 
certain  mill  site,  whereupon  the  court  ordered 
the  deeds  to  them  canceled  and  the  proceeds 
of  the  resale  distributed  among  all  the  heirs, 
less  expenses  incurred  in  making  the  sale,  the 
trustees  were  not  entitled  to  dednct  the  amount 
of  depreciation  in  the  mill  property,  theiy  hav- 
ing paid  for  it  only  the  amount  of  the  other 
heirs'    respective  interests,   and   the    amounts 
due  the  other  heirs  having  already  been  charg- 
ed with  a  greater  sum  already  paid  them  by 
the  trustees. 

7.  Trusts  «=9283(2)— Trnstses,  on  distribution 
among  heirs  of  proceeds  of  rasala  of  part  of 
trust  property,  may  recover  losses  by  opera- 
tion of  mill,  which  was  not  resold. 
On  accounting  for  the  proceeds  of  the  re- 
sale  of  part  of  trust  property,   the   trustees 
were  entitled  to  reimbursement  for  loss  sus- 
tained by  them  on  account  of  the  operation  of 
a  mill  prior  to  its  sale  by  them,  and  for  such 
a  period  thereafter  as  was  necessary  to  the 
disposition  of  logs  and  other  suppliea  thereto- 
fore provided  for;    they  having  operated  the 
plant  under  the  belief  they  were  the  owners 
ol  it  by  purchase  from  the  other  heirs. 

8.  Trasts  «s>283  (2)— Trustees,  on  distribution 
of  proceeds  of  resale  of  tmst  property  pur- 
chased  from    banefldarles,    not    entitled   to 
credit  for  taxes  paid  on  proosads  belonging  to 
other  hairs. 
On  distribution  among  the  heirs  of  an  estate 
of  the  proceeds  of  a  resale  of  trust  property, 
two  of  them,  as  trustees,  were  not  entitled  to 
credit  for  the  taxes  paid  on  the  proceeds  be- 
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longing  to  the  other  heirs;    tbejr  not  having 
shown  what  taxes  they  paid  thereon. 

9.  Appeal  and  error  «s>IOII(l)— Datsrmlna^ 
tloa  of  trial  court  as  te  amount  of  tnistss's 
land  sold  with  trust  property  not  disturbed 
whers  evldenoa  oonfliotlng. 

Where  two  heirs  of  an  estate,  being  trus- 
tees, sold  some  land  of  their  own  along  with 
land  belonging  to  the  estate,  the  determination 
of  the  lower  court  as  to  tile  amount  thereof 
will  not  be  disturbed,  where  the  evidence  was 
conflicting  as  to  the  respective  amounts. 

10.  Trusts  «E9283(2)— Trustees,  on  dlstribii- 
tioa  of  prooaeds  of  resals  of  trust  property, 
not  entitled  to  credit  for  enhanced  value  of 
property  by  reason  of  general  warranty  deed 
executed  by  them. 

Where  the  trustees  of  an  estate  purchased 
property  thereof  and  resold  part  thereof  at  a 
considerable  profit,  whereupon  the  deeds  to 
them  were  canceled,  and  the  court  ordered  a 
distribution  of  the  proceeds  of  the  resale  among 
all  the  heirs,  less  expenses  incurred  in  mak- 
ing the  sale,  the  trustees  were  not  entiUed  to 
credit  for  the  enhanced  value  of  the  property, 
by  reason  of  a  general  warranty  deed  execut- 
ed by  them,  though  they  received  only  cove- 
nanta  of  special  warranty. 

1 1.  Trusts  «s»283(2)— Hsirs,  by' accepting  ben- 
efits of  sal*  of  trust  property  by  trustees, 
estopped  to  asssrt  liability  of  each  trustee 
for  entire  amount  of  Judgment,  contrary  to 
provisions  of  deed. 

Where  two  heirs  of  an  estate,  being  trus- 
tees, purchased  property  of  the  estate  from 
all  the  heirs  and  resold  part  thereof,  whereupon 
the  deeds  to  them  were  canceled  and  a  distribu- 
tion of  the  proceeds  of  the  resale  among  all 
the  heirs  ordered,  the  other  heirs,  having 
elected  to  stand  by  the  deed  from  the  trustees 
to  the  purchaser  at  the  second  sale,  were  es- 
topped to  assert  that  the  estate  of  each  of 
the  trustees  was  chargeable  with  the  entire 
amount  of  the  judgment,  contrary  to  the  terms 
of  payment  as  fixed  in  the  deed. 

Appeal  fipom  Circuit  Court,  Clark  Ootinty. 

Suit  by  James  T.  day  and  othetg  against 
Irma  T.  Thomas  and  others.  Xirom  a  judg- 
ment entered  after  an  accoimtliig  directed  by 
the  Court  of  Appeals  (178  Ky.  190,  108  S.  W. 
762,  1  A.  li.  R.  738),  plaintiffs  appeal,  and 
defendants  cross-appeal.  Affirmed  and  re- 
versed In  part  on  both  original  and  cross- 
appeals,  with  directions. 

T.  B.  Moore,  of  Hazard,  Ben  WUUams,  <a 
Frankfort,  and  Harmon  Stitt,  of  Lexington, 
for  appellants. 

B.  R.  Jonett  and  Pendlettm  ft  Bush,  all  of 
Winchester,  John  B.  Allen,  of  Lexington,  anA 
B.  S.  Jonett,  of  Louisville,  tor  appellees. 

QTJIN,  J.  James  M.  Thomas  owned  consid- 
erable property  In  Rockcastle  and  Jackson 
counties.  He  died  testate  in  1005,  leaving 
surviving  him  two  sons,  W.  R.  and  R.  L. 
Thomas,  and  two  daughters  Mrs.  T.  B.  Moore 
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and  Mrs.  Mary  Thomas  Ireland.  Three  of 
these  children  have  since  died,  leaving  de- 
scendants. 

The  two  sons  and  a  son-in-law,  Thomas  B. 
Moore,  Jr.,  were  appointed  executors  and 
trustees  of  the  will.  An  ex  parte  proceeding 
was  filed  by  the  trustees,  and  others  interest- 
ed, seeking  authority  to  sell  decedent's  prop- 
erty to  the  two  sons.  A  Judgment  granting 
the  relief  sought  was  entered,  and  the  prop- 
erty was  sold  to  the  two  sons,  who  agreed  to 
pay  for  the  interest  of  each  sister  $47,500,  or 
at  a  valuation  of  $190,000,  for  the  entire 
property.  Within  three  years  after  their 
purchase  the  two  sons  disposed  of  the  proi^ 
erty  for  over  $400,000. 

This  suit  was  filed  by  Mrs.  Ireland  and  the 
children  whose  interests  had  been  sold,  to  se- 
cure their  proportion  of  the  profits  realized 
by  the  purchasers,  on  the  ground  that  the 
trustees  had  no  authority  to  sell  to  them- 
selves Individually  the  trust  property.  This 
court,  in  an  opinion  reported  in  178  Ky.  199, 
198  S.  W.  762,  1  A.  L.  K.  738,  sustained  the 
petitioners,  and  held  that  the  sale  of  the 
property  would  be  treated  as  a  sale  by  the 
trustees  to  inure  to  the  benefit  of  all.  The 
lower  court  was  directed  to  ascertain  the 
exact  sum  actually  collected  from  the  sale, 
and  the  amount,  if  any,  still  due.  A  deduc- 
tion was  ordered  for  such  expenses.  If  any, 
as  were  incurred  in  effecting  ihe  sale,  or 
In  perfecting  titles,  also  for  the  amount  of 
taxes  paid  by  the  purchasers  after  they  ac- 
quired the  property.  These  sums  to  be  cred- 
ited on  the  purchase  price  with  interest, 
the  balance  to  be  prorated  among  those  en- 
titled thereto,  the  Moore  children  and  Mrs. 
Ireland  to  be  charged  with  $47,500,  which 
had  been  previously  paid  them.  Upon  the 
return  of  the  case  supplemental  pleadings 
were  filed,  proof  taken,  an  accounting  had, 
and  Judgment  entered. 

Complaining  the  lower  court  failed  to  fol- 
low the  mandate  of  this  court  in  many  im- 
portant matters,  and  for  other  alleged  errors, 
Mrs.  Ireland,  her  two  children,  and  the  Moore 
children  have  taken  this  second  appeal.  T. 
E.  Moore,  Jr.,  is  the  only  surviving  trustee. 

A  motion  by  appellees  to  dismiss  the  appeal 
was  passed  to  a  hearing  on  the  merits.  This 
motion  was  based  on  a  previous  settlement  of 
the  Judgment  After  entry  of  the  Judgment 
below  executions  were  issued,  and  these  were 
withheld  pending  a  conference  between  coun- 
sel. On  the  day  appointed  the  Judgment  was 
paid,  and  the  executions  indorsed  satisfied. 
Undoubtedly  it  was  considered  by  some  that 
this  settlement  or  payment  would  be  taken  as 
a  finality,  and  no  appeal  would  be  taken,  nor 
is  any  reflection  cast  on  counsel  because  they 
so  understood  it.  On  the  other  side  it  is  said 
that  counsel  then  representing  appellants 
were  not  authorized  to  make  any  settlement 
prejudicial  to  the  rights  of  their  clients,  one 
of  whom  was  an  infant.  It  is  apparent  those 
attending  the  conference  at  which  the  mon- 


ey was  paid  held  dUferent  Tlews  as  to  tbe 
effect  of  their  negotiations. 
[1]  Civil  Code,  S  767,  provides  in  part  that: 

"  •  •  •  When  a  party  recovers  Jndgmeot 
for  only  part  of  the  demand  or  property  he  sues 
for,  the  enforcement  of  such  judgment  shall  not 
prevent  faim  from  prosecuting  an  appeal  tliere- 
from  as  to  so  much  of  the  demand  or  property 
sued  for  that  he  did  not  recover." 

Construing  this  section  of  the  Code,  we 
held  In  Hendrickson  v.  New  Eughes  Jellloo 
Coal  Co.,  172  Ky:  508,  189  S.  W.  704,  that  an 
Indorsement  of  satisfaction  of  the  Judgment, 
interest,  and  cost  on  the  margin  of  the  or- 
der book  did  not  preclude  an  appeal  by  plain- 
tiff. See,  also,  Cravens  v.  Mnrritt,  Jr.,  178 
Ky.  727,  190  S.  W.  785. 

The  acceptance  of  a  voluntary  satisfaction 
of  a  Judgment  will  not  bar  an  appeal  when 
the  judgment  is  not  for  the  full  amount 
sought.  A  contrary  rule  prevails  where  there 
is  a  valid  settlement  of  the  cause  of  action. 
Under  the  state  of  the  present  record  the 
satisfaction  of  the  executions  did  not  bar 
appellant's  right  to  appeal. 

[2]  Appellants  claim  the  Judgment  is  erro- 
neous In  several  respects.  These  we  will 
take  up]^  the  order  of  their  presentment,  and 
then  discOBS  the  items  Involved  on  tbe  cross- 
appeal. 

1.  An  allowance  of  $16,000  to  the  trustees 
for  making  the  sale:  After  making  certain 
devises  and  bequests  testator  in  clause  11  of 
his  will  provided  that  tbe  residue  of  bis  prop- 
erty, with  the  exception  of  the  property  In 
Jackson  and  Rockcastle  counties,  was  given 
to  his  trustees  to  hold  in  trust  for  the  bene- 
fit of  his  four  children  according  to  cntaln 
directions  therein  contained;  among  other 
things,  that  they  should  operate  the  lumber 
plant  at  Ford,  Ky.,  until  the  logs  and  stand- 
ing timber  on  the  Kentucky  river  could  be 
manufactured  and  sold,  but  for  a  period  not 
longer  than  three  years  after  his  death,  and 
the  trustees  were  given  general  power  to 
manage  and  control  said  business.  With  the 
exception  of  the  property  in  Rockcastle  and 
Jackson  counties  the  will  provided  that  the 
trustees  should  take  testator's  other  pr<^ 
erty  not  specifically  disposed  of,  with  the 
general  directions  to  reduce  same  to  cash  as 
soon  as  this  could  be  done  to  advantage. 
Among  other  things,  the  trustees  were  to  pay 
the  taxes  upon  all  the  property,  including 
the  Jackson  and  Rockcastle  lands,  until  the 
Ford  property  was  sold,  and  then  distribatlon 
Is  ordered  of  the  proceeds. 

In  clause  12  tbe  Jackson  and  Bodc- 
castle  properties  were  given  equally  to  his 
four  children,  to  be  held,  managed,  and  dis- 
posed of  by  the  three  trustees  named  in  par- 
agraph 11,  being  the  two  sons  and  son-in-law 
heretofore  mentioned.  The  same  not  to  be 
sold  until  the  expiration  of  at  least  three 
years  after  bis  death,  with  the  right  on  the 
part  of  the  trustees  to  postpone  the  sale  until, 
as  mudi  aa  10  years  after  hia  death. 
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Clanse  16  reads  aa  follows: 

"For  their  services  as  trustees  each  of  said 
trustees  named  in  paragraph  eleven,  and  their 
successors,  shall  receive  an  annual  allowance  of 
six  hundred  doUars. 

"And  inasmuch  as  it  will  be  necessary  for 
ray  son,  Robert  It,  Thomas  to  gire  his  entire 
personal  attention  to  the  business,  because  of 
Us  actual  familiarity  therewith,  I  desire  in  con- 
sideration of  his  doing  this,  that  he  shall  re- 
ceive as  compensation  therefor  the  additional 
sum  of  $1,200.00  per  annum.  It  is  understood 
that  the  allowance  herein  provided  for  shall 
be  in  lieu  of  all  other  compenBation  to  said 
trustees  In  their  capacity  of  both  trustee  and 
executors  and  cease  with  the  three-year  pe- 
riod." 

The  execators  and  trustees  received  the 
compensation  for  the  three  years  provided 
by  the  last-mentioned  clanse. 

Appellees  claim  the  trustees  were  compel- 
led to  expend  mncb  time  and  energy  In  dis- 
posing of  this  pr<^)erty,  clearing  titles,  keep- 
ing off  sqnatters,  etc.,  and  for  their  services 
for  consummaUng  and  completing  the  deal 
and  disbnrsing  the  money  they  were  entitled 
to  a  snm  In  addition  to  that  mentioned  to 
clanse  16.  The  pri^)erty  consisted  of  approzl- 
matriy  20,000  acres,  covering  an  area  of  some 
81  square  miles,  and  was  sltnated  abont  Hi 
miles  from  a  railroad.  The  lower  conrt  order- 
ed an  allowance  to  the  executors  of  $18,000, 
but  on  cross-appeal  they  are  asking  that  it  be 
fixed  at  $26,000.  It  is  their  contention  that 
testator  partlcnlarly  arranged  for  additional 
comijensation  for  these  services.  It  Is  ar- 
gued that  testator  si>eclfically  excluded  from 
the  operation  of  the  trust  in  dause  11,  the 
Jackson  and  Rockcastle  properties,  and  pro- 
vided the  term  the  Ford  plant  should  be  op- 
erated, and  in  fact  they  were  named  as 
special  trustees  for  >a  different  purpose  In 
clause  12;  that  the  two  paragraphs  create 
separate  and  distinct  trusts;  this  Is  on  the 
theory  that  no  allowance  or  compensation 
was  fixed  for  the  trustees  named  in  para- 
graph 12.  It  Is  admitted  that  the  trustees 
referred  to  in  the  two  dauses  are  the  same. 
Furthermore  It  is  said  the  trustees  were  to 
reader  no  service  and  do  nothing  with  the 
Rockcastle  and  Jackson  county  property  until 
three  years  after  the  testator's  death,  except, 
of  coarse,  the  payment  of  taxes,  and  as  it  was 
Impossible  to  fix,  with  any  degree  of  accu- 
racy, proper  compensation  for  services  to  be 
rendered  under  paragraph  12,  none  was  in 
fact  fixed,  and  hence  the  insistence  that  an 
allowance  should  be  made  of  not  less  than 
$25,000  for  the  services  so  rendered.  A  vast 
amount  of  work  was  done  by  the  trustees. 
Including  the  care  of  and  attention  to  the 
property,  keeping  It  clear  of  squatters,  look- 
ing after  pending  litigation  affecting  the  prop- 
erty, as  well  as  the  clearing  of  titles  and 
the  work  Incident  to  the  final  sale. 

T.  E.  Moore^  Jr.,  one  of  the  trustees,  found 
the  inirchaser.    He  is  counsel  for  the  appel- 
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lants,  and  not  only  la  not  asking  any  al- 
lowance for  the  services  so  rendered  by  him, 
but  is  resisting  any  allowance  to  the  trustees 
other  than  that  fixed  in  clanse  18.  But  for 
the  provision  of  clause  16  It  could  not  be 
satisfactorily  contended  that  the  trustees 
were  not  entitled  to  adequate  compensation 
for  the  arduous  duties  they  were  compelled 
to  perform  In  the  care,  management,  and 
contr<fl  of  this  vast  area  of  land.  But  we 
find  it  Impossible  to  escape  the  positive  In- 
structions of  testator  found  in  this  clause. 
In  the  language  of  the  will: 

"It  is  understood  the  allowance  herein  pro- 
vided for  shall  be  in  lieu  of  all  other  compen- 
sation to  said  trustees  in  their  capacity  of  both 
trustee  and  executor,  .and  to  cease  with  the 
three-year  period." 

We  must  assume  testator  meant  exactly 
what  he  said  in  his  carefully  prepared  vrlU. 
It  was  his  manifest  Intention  that,  aside 
from  the  OHupensatlon  fixed  for  the  services 
rendered  for  the  three-year  period  aa  pro- 
vided In  clause  11,  the  trustees  and  executors 
were  not  to  receive  other  compensation  for 
any  services  rendered  by  them.  They  were 
not  compelled  to  accept  the  trust,  and  their 
acceptance  of 'It  must  have  been  in  accord- 
ance with  the  provisions  of  the  wUL  In  the 
appointment  of  ids  two  sons  and  his  son-in- 
law  as  executors  and  trustees  testator  doubt- 
less had  in  mind  that  they  represented  the 
redpienta'  and  beneficiaries  of  practically 
three-fourths  of  his  large  estate,  and  it  was 
not  his  desire  or  wish  that  Mrs:  Ireland's 
remaining  one-fourth  should  be  charged  with 
any  fees  or  commissions  for  any  services 
rendered  by  th«n.  He  evidently  reasoned 
they  would  be  glad  to  render  these  services 
free  of  charge  or  cost  to  their  sister;  his 
aim  being  to  make  them  equal  In  the  distribu- 
tion of  the  proceeds  of  this,  the  largest  item 
of  his  estate.  The  ultimate  result  of  allow- 
ing additional  fees  or  commissions  to  the 
trustees  would  he  that  Mrs.  Ireland  alone 
would  be  the  one  to  pay,  charged  as  she 
would  be  with  her  one-fourth.  We  are  sat- 
isfied testator  had  no  such  Intention;  indeed 
he  very  ixisitlvely  expressed  himself  to  the 
contrary.  To  make  a  charge  against  the  es- 
tate each  would  be  diargeable  with  his  or 
her  one-fourth,  and  to  the  extent  that  any 
allowance  on  this  account  diould  be  made 
it  would  in  reality  affect  only  Mrs.  Ireland. 
To  disallow  this  item  enhances  the  estate 
to  that  extent,  and  since  Mr.  Moore  has  waiv 
ed  his  claim  to  any  commission  it  follows 
that  Mrs.  Ireland  is  relieved  of  a  charge  of 
one-fourth  or  $4,000,  and  the  net  sum  payable 
to  the  estate  of  the  two  sons  is  decreased 
only  a  little  more  Oian  $1,000.  We  think  the 
lower  conrt  erred  in  making  any  allowance 
to  the  executors  and  trustees  on  this  account. 

[3]  2.  $8,190,  discount  deducted  from  the 
purchase  money.  Objection  is  raised  to  this 
item  allowed  by  the  lower  court:   It  la  ar^ 
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sued  the  pnrcbase-money  notes  which  were 
discounted  were  as  good  as  government  bonds, 
and  thera  was  no  reason  for  discounting 
same.  In  discounting  these  notes  the  execu- 
tors did  nothing  more  than  would  have  been 
done  by  them  or  any  other  good  business 
men  In  the  conduct  of  their  own  affairs. 
Many  conslderatlonB  might  Justify  the  hold- 
ers ot  notes  in  discounting  them.  J^  no  good 
reason  is  pointed  out  why  this  allowance 
should  not  stand,  it  will  not  be  disturbed. 

[4]  S.  $5,000,  allowance  to  J.  W.  Fowler: 
Fowler  was  an  employee  of  the  Ford  Lumber 
&  Manufacturing  Company,  on  a  nominal  sal- 
ary. While  so  employed  he  made  purchases 
of  land  for  W.  B.  and  B.  L,  Thomas,  Individ- 
ually,  and  likewise  performed  various  serv- 
ices for  the  estate  of  decedent  He  seems  to 
have  been  familiar  with  the  entire  property ; 
he  knew  all  the  corners;  he  went  over  the 
land  with  the  purchasers,  and  spent  several 
days  with  the  attorneys  in  going  over  the 
titles  after  the  sale  of  the  property  had  been 
agreed  to,  as  Ukewise  going  on  the  prop- 
erty with  surveyors,  representing  the  pur- 
chasers. That  be  rendered  very  valuable 
services  is  conceded.  He  went  over  the  land 
to  see  If  any  depredations  had  been  commit- 
ted; he  either  surveyed  or  assisted  in  sur- 
veying the  lands  when  purchased,  and  seems 
to  have  Iwd  general  sapervlBlon  over  the 
property.  The  objection  to  this  allowance  is 
not  so  much  to  the  amount,  as  it  is  to  the 
apportionment  of  same;  it  being  contended 
the  major  portion  of  his  services  were  ren- 
dered for  the  Thomases  or  the  Ford  plant, 
and  not  for  the  estate,  but  the  evidence  sat- 
isfies us  that  EY>wIer  did  render  a  oonsidor- 
able  amount  of  valuable  services  for  the  es- 
tate, and  the  allowance  of  $5,000  is  not  ex- 
cessive^ and  should  be  sustained. 

4.  Allowance  of  94,600  to  Fowler  for  salary 
and  exp«ises:  Item  3  was  an  allowance  for 
special  services  rendered  by  Fowler  incarlng 
for  the  land  until  it  was  disposed  of.  Item 
4  represents  a  nominal  salary  he  received 
and  his  general  expenses.  As  In  the  preced- 
ing item  we  think  this  allowance  was  with- 
in reasonable  limits.  The  salary  was  for 
a  period  of  over  three  years,  the  amount  of 
which  is  not  objected  to,  and  for  the  reasons 
glyen  as  to  Item  3  we  do  not  think  the  court 
erred  in  allowing  this  sum. 

[S]  6.  Allowance  of  94,000,  interest  on 
Items  of  expenses  incurred  before  the  second 
sale:  While  there  was  no  specific  exception 
to  this  item,  we  find  no  ground  to  disallow 
it.  Since  the  court  has  held  that  the  sale 
Inured  to  and  for  the  benefit  of  all  the  chil- 
dren, the  court  very  properly  allowed  Interest 
on  the  Items  paid  by  the  Thomases  until  the 
final  disposition  of  the  property. 

[I]  6.  115,100,  depredaUon  in  the  Living- 
ston mill  property:  This  mill  site,  with  ap- 
proximately 150  acres,  was  located  In  Bock- 
castle  county,  and  some  distance  from  the 
JacksoD  county  lands.    This  property  was  in- 


cluded in  the  original  purchase  by  the  ^niom- 
ases,  and  was  authorized  by  the  Judgment  In 
the  ex  parte  proceedings.  The  Jackson  coun- 
ty lands  consisted  of  about  20,000  acres, 
valued  at  9170,000,  and  the  Livingston  miU 
site  at  920,000,  a  total  of  9190,000,  these  be- 
ing the  valuations  according  to  the  evidence 
in  the  ex  parte  proceedings,  and  upon  which 
Mrs.  Ireland  and  the  heirs  of  Mrs.  Moora 
were  paid  their  one-fourth.  The  Livingston 
mill  property  was  not  Included  in  the  sale 
of  the  Jackson  county  lands;  hence  no  part 
of  the  proceeds  of  that  sale  was  distributed 
among  the  heirs.  The  915,100  allowed  by  the 
court  was  arrived  at  by  deducting  from  the 
original  purchase  of  920,000  the  sum  of  92,- 
000,  received  from  the  sale  of  a  house  on  the 
property  and  92,900,  insurance.  The  lower 
court  was  evidently  of  the  opinion  that,  as 
the  Thomases  had  paid  920,000  for  the  mill 
site,  they  were  entitled  to  have  that  amount 
returned  to  them,  less  the  amount  realized 
from  the  sale  of  the  bouse  and  the  sum  col- 
lected on  the  insurance,  but  In  so  holding  it 
seems  the  court  erred.  At  most  the  Thom- 
ases only  paid  910,000  for  the  mill  property, 
being  the  one-fourth  interest  of  their  two 
sisters,  as  they  paid  nothing  to  themselves. 
The  lower  court's  Judgment  directed  that  the 
amounts  due  Mrs.  Ireland  and  the  estate  of 
Mrs.  Moore  should  be  diarged  with  the  aom 
of  947,600,  which  had  been  paid  by  the  two 
br6thers  under  the  first  sale.  This  being 
true,  the  estate  of  the  two  Thomases  would 
receive  credit  for  the  full  amount  paid  by 
them;  hence  they  would  not  be  out  anything 
on  the  deal.  Why  allow  the  Thomases  920,- 
000,  when  they  had  only  paid  910,000,  or  why 
910.000,  if  they  receive  credit  for  the  sum 
so  paid?  The  mill  property  belongs  to  the 
estate  and  in  the  event  ot  sale  the  proceeds 
should  be  equally  distributed  according  to 
the  terms  of  the  will.  It  follows  the  Thom- 
ases are  not  oititled  to  any  credit  on  this 
account. 

[7j  From  the  sale  ot  the  bouse  and  the 
Insurance  all  but  91,000,  retained  by  B.  L. 
Thomas,  was  put  back  into  the  business.  Ac- 
cordingly his  estate  should  be  charged  with 
this  amount.  -  On  the  counterclaim  appellees 
are  asking  an  additional  allowance  ot  920,- 
900,  on  account  of  the  operation  of  tlie 
Livingston  mill.  This  is  composed  of  two 
items:  First,  the  sum  of  917,000,  which  it  la 
claimed  the  Thomases  lost  in  the  operation 
of  the  mill;  second,  the  remainder  is  the  net 
amount  received  from  the  sale  of  the  house 
and  insurance,  with  the  exception  of  the 
91.000  retained  by  B.  L.  Thomas.  Appellees 
contend  it  was  the  desire  of  testator  that  tills 
property  should  be  operated  in  connection 
with  the  Jackson  county  lands  after  his  death 
the  same  as  It  had  been  during  his  lifetime^ 
and  that  its  operation  In  fact  added  to  the 
salable  and  marketable  value  of  said  pr(^ 
erty ;  that  for  this  reason  and  no  other  was 
tb»  property  operated,  and  as  the  court  set 
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aside  tbe  deed  to  all  the  mwperty,  Including 
the  Lilvliigston  mill,  aK>eIlant8  cannot  reap 
the  benefits  or  proceeds  of  the  sale  of  the 
Jackson  county  property,  and  not  submit  to 
a  charge  for  the  loss  growing  out  of  tbe 
operation  of  the  Livingston  mill;  If  the  deed 
was  void  for  one  purpose  It  was  void  for  all, 
and  appellants  must  accept  the  losses  as  well 
as  the  profits.  There  Is  much  merit  in  this 
contention,  but  the  state  of  the  record  Is  such 
that  it  Is  impossible  to  tell  how  much  of  the 
alleged  loss  vr&a  sustained  in  the  operation 
of  the  Livingston  mill  until  it  was  sold  to 
Bitter,  etc.,  upon  a  return  of  the  case  the 
court  will  make  Inquiry  Into  this  matter, 
permitting  the  parties  to  introduce  such  proof 
on  this  matter  as  may  be  desired.  If  the 
mill  property-  was  operated  subsequent  to 
the  sale  to  Bitter,  etc.,  which  seems  to  have 
been  the  case,  the  estate  is  not  chargeable 
with  any  losses  after  said  date,  except  those 
incurred  In  the  prudent  operation  of  the  mill 
Incident  to  the  disposition  of  the  loga  and 
other  supplies  theretofore  provided  for.  The 
Thomases  or  their  estates  are  entitled  to 
reimbursement  or  credit  for  such  loss  as  may 
have  been  sustained  on  account  of  the  opera- 
tion of  the  Livingston  mill  up  to  tbe  sale  to 
Bitter,  ete.,  and  the  subsequent  period  above 
referred  to,  because  they  were  in  good  faith 
operating  the  plant  under  the  belief  they 
were  the  owners  of  it,  as  well  as  the  landed 
estate.  If  they  were  holding  the  other  prop- 
erty as  trustees  for  the  estate,  a  like  result 
would  follow  in  regard  to  this  property. 
This  disposes  of  the  Items  involved  on  the 
original  appeal. 

We  will  now  consider  those  on  the  cross- 
appeaL 

[I]  (a)  Appellees  are  asking  that  credit  be 
entered  tov  $1S,000,  as  the  amount  of  taxes 
payable  since  1912  on  the  one-half  of  the 
proceeds  of  sale  belonging  to  appellants.  This 
amount  Is  based  on  the  idea  that  the  state 
and  county  rate  for  the  years  involved  was 
$1  on  each  $100  of  taxable  value  and  $1.50 
as  the  average  rate  for  city  taxes  In  the  state. 
It  Is  said  that  Lexington,  where  appellees 
lived,  is  known  to  be  much  higher  than  tbe 
average  city  in  its  tax  rate.  We  are  im- 
pressed with  the  novelty  of  this  claim,  es- 
pecially that  part  forming  tbe  basis  upon 
which  it  is  sought  to  fix  the  amount  of  the 
liability.  If  appellees  paid  taxes  on  tbe 
amount  stated,  this  is  and  was  a  fact  capable 
of  exact  proof,  and  none  is  offered.  Loss  of 
tbe  tax  receipts  would  not  otTer  an  excuse 
for  failure  of  proof.  It  is  said  appellees  used 
this  money  as  their  own  In  connection  with 
other  money,  but  they  do  not  show  what,  if 
any,  taxes  they  paid  thereon.  This  claim 
cannot  be  allowed. 

(b)  Claim  for  |15,000  additional  on  account 
of  Interest  on  Items  of  expense  before  tbe 
second  sale  seems  to  have  been  waived. 

[I]  (c)  Included  tu  the  total  acreage  con- 
veyed to  Bitter  and  associates  was  a  con- 


siderable area  owned  Individually  tfy  tba 
Thomas  brothers.  Appellants  contend  this  is 
2,553.24  acres;  appellees  insist  It  Is  8,200 
acres.  The  dlfterence  is  caused  by  contra- 
dictory statements  In  the  depositions  of  T. 
E.  Moore,  Jr.  The  court  fixed  this  Item  at 
2,637.61  acres.  The  total  purchase  price  of 
$473,170.16  for  something  over  23,000  acrep 
Is  figured  on  the  basis  of  $20.66%  per  acra 
The  lower  court  allowed  on  this  account  $64,- 
607u24.  In  giving  his  second  deposition  Mr. 
Moore  says  he  had  not  seen  the  original  deed 
for  about  five  years,  at  the  time  he  first  testi- 
fied; that  he  had  since  found  he  made  soma 
errors  In  stating  the  acreage  sold.  In  the  sec- 
ond deposition  be  fixes  it  at  2,563.24  acres. 
The  deed  from  the  Thomases  to  Bitter,  etc., 
did  not  specify  which  of  the  tracts  conveyed 
were  owned  by  the  Thomas  brothers,  bat 
from  the  derivation  of  title  and  examination 
of  the  deed  books  the  witness  said  he  as- 
certained the  total  acreage  owned  by  them. 
Eleven  of  the  12  tracts  mentioned  Include 
2,428.08  acres.  The  acreage  of  one,  tbe  Lear 
tract.  Is  not  given.  The  witness  on  cross-ex- 
amination conceded  an  omission  of  147  acres 
from  one  tract.  This  admission,  the  unstated 
acreage  in  the  Lear  tract,  and  the  further 
fact  that  in  sonfe  Instances  the  conveyance 
was  for  so  many  acres  more  or  less,  leads  to 
the  conclusl<xi  the  lower  court  fixed  the  exact 
acreage  as  near  as  could  be  under  tbe  evi- 
dence. 

[10]  (d)  $60,000,  enhancement  in  tbe  value 
of  the  property  by  reason  of  the  general 
warranty  deed  executed  by  the  Thomase& 
Tbe  last  and  largest  items  made  the  basis  of 
the  counterclaim  is  that  of  $50,000,  claimed 
as  the  enhanced  value  of  the  property  due 
to  tbe  general  warranty  deed  executed  by  the 
Thomas  brotheta.  The  Thomases,  when  they 
purchased  tbe  property,  received  only  cove- 
nants of  special  warranty.  Tbe  lower  court 
adjudged  that  ai>pellant8  were  responsiMe 
and  liable  to  account  to  appellees  for  their 
proper  proportion  of  any  loss  that  might  be 
sustained  growing  out-  of  the  general  war- 
ranty clause  In  the  deed  to  Bitter,  etc. 

It  is  testified  the  purdiasers  would  not 
have  taken  the  property  In  the  absence  of  a 
general  warranty  deed,  and  there  is  much 
proof  in  the  record  that  this  character  of 
deed  added  considerable  to  the  salable  value 
of  tbe  land.  Appellees  do .  not  base  their 
claim  upon  the  mere  right  to  be  Indemnified, 
but  Insist  they  should  receive  credit  for  the 
amount  to  which  the  value  of  the  property 
was  enhanced  by  reason  of  the  general  war- 
ranty covenant.  This  position  is  not  with- 
out merit.  When  appellees  sold  this  land 
after  their  purchase  from  appellants.  In 
order  to  effectuate  a  sale  they  were  compell- 
ed to  execute  a  deed  of  general  warranty. 
This  deed  was  made  by  them  Individually 
under  the  belief  that  the  sale  to  them  under 
the  order  of  court  was  valid.  Therefore,  up- 
on the  resale  of  tbe  property,  appellants  Im- 
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curred  no  reeponsibUlty  for  the  marketabil- 
ity or  warranty  of  title,  nor  did  they  Join 
in  the  deed. 

It  Is  conceded  that  bad  appellants  not 
asked  for  a  ratification  of  the  sale,  and  a 
distribution  of  the  proceeds,  they  might  with 
propriety,  question  the  reasonableness  and  le- 
^  gallty  of  this  claim.  Only  a  part  of  the  con- 
*  sideration  of  the  sale  of  the  land  was  paid 
in  cash;  deferred  payments  extended  over  a 
period  of  seven  years.  The  grantee  was  giv- 
en power  under  the  deed  to  deduct  for  any 
loss  of  the  land  conveyed.  Of  $40,000  re- 
tained in  nonnegotlable  notes,  but  $10,000 
was  held  as  a  security  for  any  loss  under  the 
warranty.  The  activity,  shown  by  the  pur- 
chasers in  their  use  of  the  property,  the  cut- 
ting of  tlm,ber,  building  of  railroads  and 
switches,  would  have  a  tendency  to  stir  up 
any  hostile  or  probable  claims  during  these 
eight  years  of  their  occupancy,  but  the  record 
does  not  show  the  pendency  of  any  such 
claims  or  suits. 

Unquestionably  the  general  warranty  deed 
added  to  the  value  of  the  property,  an  en- 
hancement that  inured  to  the  benefit  and 
profit  of  appellees  to  the  extent  of  one-half. 
The  Thomas  brothers  could  not  have  been 
compelled  to  incur  an  individual  liability 
on  account  of  this  warranty.  They  volun- 
tarily assumed  it  under  the  mistaken  be- 
lief the  property  belonged  to  them.  This 
court  held  the  deed  voidable,  and  that  the 
sale  to  Rltter,  etc.,  would  be  treated  as  hav- 
ing been  made  by  the  Thomases  as  trustees. 
They  made  no  effort  to  be  relieved  of  their 
individual  liability  under  the  warranty,  nor 
can  they,  under  the  circumstances,  maintain 
their  counterclaim  for  the  added  value  of 
the  land  brought  about  by  the  warranty. 

However,  the  burden  of  the  responsibility 
growing  out  of  the  warranty  should  be  borne 
alike  by  all.  _  We  doubt  if  the  method  adopted 
tij  the  lower  court  is  a  sufficient  protection 
to  appellees.  This  can  only  be  done  through 
the  execution  of  bond  in  an  amount  not  ex- 
ceeding one-half  of  the  purchase  prices  with 
interest,  by  which  appellees  will  be  afforded 
proper  protection  and  indemnity  for  their 
warranty.  Upon  the  return  of  the  case  and 
in  the  settlement  thereof  the  lower  court 
will  see  that  such  a  bond,  within  reasonable 
limits  as  to  time  and  amount.  Is  executed. 

[11]  From  the  gross  proceeds  of  the  sale 
of  the  property  the  court  made  certain  de- 
ductions, and  found  that  the  shares  of  Mrs. 
Ireland  and  the  Moore  children  amounted  to 
$159,608.41.  Adding  certain  items  of  interest 
and  crediting  them  with  amounts  previously 
paid  the  net  amount  due  Mrs.  Ireland's  trus- 
tee is  fixed  at  $29,974 Jl,  and  a  like  sum  due 
the  Moore  children. 

In  the  distribution  of  the  proceeds,  the 
share  due  the  estate  of  W.  R.  Thomas  was 
paid,  one-third  each  to  his  widow,  Carrie 
Hanson  Thomas,  his  daughter,  Ethel  T.  Ronn- 
savall,  and  his  son,  Hanson  Thomas.    The 


share  due  Robert  L.  Thomas  was  retained  by 
him.  The  Judgment  accordingly  directed  that 
the  amount  due  Mrs.  Ireland's  trustee  and  the 
Moore  children  be  paid  one-half  by  the  ex- 
ecutors of  R.  L.  Thomas  and  one-sixth  each 
by  Mrs.  Carrie  H.  Thomas,  Mrs.  Ethel  T. 
Rounsavall,  and  Hanson  Thomas.  In  so  do- 
ing it  is  said  the  court  erred,  the  contention 
being  that  appellees  are  co-obligors,  and  the 
estate  of  each  of  the  Thomas  brothers  is 
chargeable  with  and  liable  for, the  entire 
amount  of  the  Judgment.  The  importance  of 
this  point  is  pressed  with  great  earnestness 
because  of  the  fact  that  Hanson  Thomas  is 
shown  to  be  insolvent.  No  objection  is  made 
to  an  order  of  contribution  as  between  ap- 
pellees for  their  proportion  of  the  Judgment, 
but  as  to  those  entitled  to  recover  it  is  said 
they  should  not  be  Umlted  to  certaii^  appellees 
for  stated  amounts;  that,  on  the  contrary, 
the  estates  of  the  Thomas  brothers  are  Uabla 
for  the  entire  amount  of  the  Judgment  Gen- 
erally speaking,  the  rule  contended  for  is 
correct. 

But  whether  a  trust  obligation  and  its 
resultant  liability  is  several  or  Joint  depends 
largely  upon  the  fiicts.  In  the  present  suit 
the  sale  to  Rltter,  etc.,  was  approved,i  and 
a  settlement  was  asked  upon  the  basis  of 
the  proceeds  of  that  sale.  Before  the  ex- 
ecution of  the  deed  to  Rltter,  etc.,  W.  R. 
Thomas  died  intestate;  hence  under  the  law 
of  descent  his  widow  and  children  took  his 
Interest  in  the  land.  In  1912  R.  L.  Thomas 
and  the  widow  and  heirs  of  W.  R.  Thomas 
conveyed  the  land  to  Rltter,  etc.,  and  it  was 
provided  in  the  deed  that  payments  should 
be  made  one-half  to  R.  L.  Thomas  and  one- 
sixth  each  to  Mrs.  W.  R.  Thomas  and  her 
two  children,  and  the  purchase  money  was 
paid  accordingly.  While  the  deed  to  the 
Thomas  brothers  was  set  aside,  appellants 
elected  to  stand  by  the  deed  from  the  Thom- 
ases to  Rltter,  etc.  Appelliuits  were  not  com- 
pelled to  accept  the  conditions  of  sale  as  fixed 
by  that  deed,  but,  having  elected  so  to  do, 
they  must  abide  by  its  terms.  Those  terms 
were  agreeable  to  the  grantors.  In  accepting 
the  sale  price  appellants  must  acquiesce  in 
the  method  of  payment  adopted  by  the 
parties. 

It  Is  evident  appellants  were  satisfied  the 
property  brought  a  good  price ;  at  least  they 
were  unwilling  to  risk  a  resale.  With  full 
knowledge  of  the  terms  of  the  sale  they 
adopted  them  as  their  own;  therefore  they 
cannot  complain  because  the  court  prorated 
the  Judgment  in  exact  accord  with  the  terms 
of  the  deed.  This  disposes  of  all  the  items ' 
questioned  on  the  original  and  cross-appeal. 

For  the  reasons  herein  given  the  Judgment 
appealed  from  be  affirmed  and  reversed  in 
part  on  both  the  original  and  cross-appeals 
as  herein  indicated.  As  to  the  item  of  loss 
incurred  in  the  operation  of  the  Livingston 
mill,  up  to  the  time  of  the  sale  to  Rltter,  etc., 
the  case  will  be  reversed  for  the  purpose  of 
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allowing  the  parties  to  tate  such  further 
proof  as  they  may  desire,  with  Instructions 
to  the  court  to  enter  Judgment  for  such  an 
amount  as  appellees  may  show  themaelres 
entitled  on  this  account. 


TURNER  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    June  7, 1921.) 

1.  Larceny  ig=368( I)— Evidence  held  to  make 
question  for  Jury. 

On  a  trial  for  chicken  stealing,  evidence 
held  sufficient,  as  against  motion  for  perempto- 
ry charge  to  take  the  case  to  the  jury. 

2.  Criminal  law  «=>  1 2 1 3— Haliitual  criminal 
act  does  not  inflict  oruel  punishment  contrary 
to  Constitution. 

Ky.  8t  S  1130,  providing  for  increased  pun- 
ishment upon  a  second  conviction  and  for  life 
imprisonment  upon  a  third  conviction  for  fel- 
ony, does  not  violate  CSonst.  f  17,  prohibiting 
excessive  fines  or  cruel  punishment. 

8.  Crtmlaal  law  «=>S89(2)— Oanial  of  ooittiB- 
aaoa  beoaiiM  defendant  physically  and  men- 
tally unable  to  prepare  defease  net  abuse  of 
discretion. 
The  refusal  of  a  continuance,  asked  for  on 
the  ground  that  defendant  was  old  and  broken 
down  in  health  and  physically  and  mentally  in 
no  condition  to  confer  with  his  counsel  or  pre- 
pare his  defense,  was  not  an  abuse  of  discre- 
tion, where  the  evidence  as  to  physical  and  men- 
tal condition  preponderated  against  the  motion 
and  the  issues  were  few  and  simple,  the  de- 
fense was  ably  conducted,  and  there  was  no 
contention  that  defendant  could  have  procured 
any  other  evidence. 

4.  Criminal  law  «s»625— Refusal  to  pestpoae 
trial  for  Investigation  of  defendant's  sanity 
held  not  error. 

Under  CSr.  Code  Frac.  i  156,  authorizing 
the  court  to  postpone  proceedings  in  a  crim- 
inal case  until  a  jury  be  impaneled  to  inquire 
into  defendant's  soundness  of  mind,  if  the  court 
be  of  the  opinion  that  defendant  is  insane,  the 
refusal  to  postpone  the  trial  for  the  purpose 
of  having  defendant  examined  by  physicians  was 
not  error,  where  there  was  no  affirmative  show- 
ing that  he  was  insane,  and  the  court  took  the 
testimony  of  the  county  physician  and  jailer 
which  removed  any  doubt  as  to  bis  sanity. 

5.  Jnry  «=372  (3)— Denial  of  motion  that  sher- 
IfF  in  summoning  extra  Jurors  be  Instructed 
to  make  no  distinction  between  men  and  wo- 
men not  error. 

A  motion  to  instruct  the  sheriff  that  fat 
summoning  extra  jurors  no  distinction  be  made 
between  men  and  women  was  properly  over- 
ruled, as  the  statute  prescribes  the  method  of 
summoning  jurors,  and,  unless  the  sheriff  asks 
advice,  the  court  has  no  authority  to  direct 
how  his  duty  shall  be  performed. 

6.  Criminal  law  «=>!  171  (6)^— Remark  of  ooun. 
sel  OB  motion  prior  to  trial  not  prejudicial 
when  no  Juror  shown  to  have  been  presenL 

A  remark  of  the  commonwealth's  attorney 
on  a  motion  for  an  inquest  of  lunacy   before 


trial,  that  every  time  defendant  had  been  tried 
he  pretended  to  be  crazy  or  sick,  but  that  the 
testimony  in  such  cases  showed  he  was  neither 
sick  nor  crazy,  was  not  prejadicial  to  defend- 
ant's substantial  rights,  where  it  was  not  shown 
that  any  of  the  jurors  who  tried  the  case  were 
present  when  the  remark  was  made. 

7.  Criminal  law  ^=9394— Arresting  officer  may 
search  person  of  prisoner  and  use  evidence 
thus  obtained. 

Notwithstanding  Const  §  10,  prohibiting 
unreasonable  searches  and  seizures,  an  arrest- 
ing officer  has  the  right  without  a  warrant  to 
search  the  person  of  a  prisoner  lawfully  ar- 
rested and  take  from  his  person  and  bold  for 
the  disposition  of  the  court  any  property  con- 
nected with  the  offense  and  which  may  be  used 
as  evidence  against  him,  and  hence,  where  a 
person  was  arrested  for  cliicken  stealing  wbUe 
carrying  a  sack  containing  chickens,  the  officer 
had  a  right  to  open  the  sack  and  use  the  evi- 
dence thus  obtained  against  defendant 

S.  Arrest  «='63(4)— Ofllcers  held  to  have  sufll- 
oient  ground  for  believing  felony  committed 
to  Justify  arreat  without  warrant. 
Where  a  person  known  to  have  been  previ- 
ously convicted  as  a  chicken  thief  was  seen  by 
officers  going  towards  a  city  with  a  sack  filled 
with  chickens  and  when  given  a  ride  asked  to 
be  let  out  at  the  edge  of  the  town,  falsely  pre- 
tending that  he  lived  there,  and  told  the  officers 
that  he  had  bought  the  chickens,  they  had  rea- 
sonable grounds  to  believe  that  he  had  commit- 
ted a  felony  authorizing  them  to  arrest  him 
without  a  warrant  under  Cr.  Code  Frac.  i  36. 

Appeal  from  Circuit  Court,  Fayette  County. 
Robert  Tum«r  was  convicted  of  chicken 
stealing,  and  be  appeals.    Affirmed. 

W.  P.  Kimball,  R.  E.  Lee  Murphy,  and  Tay- 
lor N.  House,  all  of  Lexington,  for  appellant 

Chas.  L  Dawson,  Atty.  Gen.,  and  W.  T. 
Fowler,  AssL  Atty.  Qen.,  for  the  Common- 
wealth. 

CLAY,  J.  Robert  Turner  was  convicted  of 
the  offense  of  chicken  stealing,  and  his  pun- 
ishment fixed  at  confinement  in  the  peniten- 
tiary for  a  period  of  two  years.  He  appeals 
and  assigns  numerous  grounds  for  a  reversal 
of  the  judgment 

[1]  Briefiy  stated,  the  facts  are  these: 
Ernest  McMeekin  Is  a  farmer  and  lives  on 
Harrodsburg  pike  In  Fayette  county.  He 
was  the  owner  of  several  chickens.  About 
4  o'clock  on  the  afternoon  of  December  21, 
1920,  Turner  was  on  the  Harrodsburg  pike 
not  far  from  McMeekln's  home,  and  was 
walking  toward  Lexington  with  a  sack  on 
bis  back.  At  the  same  time,  Ernest  Thomp- 
son, the  night  chief  of  police  of  the  city  of 
Lexington,  and  one  or  two  others,  were  in 
the  city  automobile  en  route  to  Lexington. 
They  saw  Turner  and  recognized  him.  After 
running  past  him,  they  stopped,  and  one  of 
the  men  in  the  car  asked  Turner  if  he  want- 
ed to  ride  to  the  city.    Turner  said  that  he 
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did  and  got  into  the  machlna  They  asked 
Mm  what  be  had,  and  he  said  he  had  a  sack 
of  chickens.  When  they  reached  the  dty 
limits,  Tomer  said  that  he  lived  there  and 
asked  them  to  stop.    Thompson  said: 

"Oh,  no,  Bob,  what  do  yon  want  to  get  oat 
here  for}  You  live  over  on  the  other  side  of 
town.    Where  did  you  get  those  chickens?" 

Tnmer  replied  that  he  bad  bought  them. 
Thompson  said,  "Oh,  no,  you  didn't,"  and 
brought  Turner  on  down  t<>  the  police  sta- 
tion. In  the  sack  were  several  bens  and  a 
Plymouth  Rock  rooster.  They  put  an  adver- 
tisement In  the  paper  in  regard  to  the  chick- 
ens. On  seeing  the  advertisement,  McMeekln 
discovered  that  several  of  his  chickens  were 
gone  and  then  went  to  t|ie  police  station.  He 
was  able  to  Identify  the  rooster  because  it 
was  a  pet  rooster  and  belonged  to  his  broth- 
er's little  girl,  and  the  other  chickens  resem- 
bled those  which  he  had  lost.  WliUe  he  Identi- 
fied the  chickens  as  his,  he  was  doubtful  if  he 
could  have  identified  them  if  the  rooster  had 
not  been  with  them.  'It  further  appeared 
that  twice  before  Turner  had  been  convicted 
and  sentenced  to  the  penitentiary  for  the 
same  offense. 

On  the  other  hand.  Turner  testified  that  he 
was  out  in  the  counti?  setting  steel  traps  and 
met  a  colored  fellow  by  the  name  of  Greorge 
Cole,  who  lived  in  the  South  Elkhom  neigh- 
borhood, and  who  sold  him  the  chickens  and 
sack  for  $7.60,  or  $1.25  apiece.  He  further 
claims  that  a  white  man  was  present  and 
Witnessed  the  transaction.  Neither  Cole  nor 
the  white  man  appeared  as  a  witness,  and  no 
effort  was  made  to  procure  their  testimony. 

Here,  then,  we  have  a  case  where  Mc- 
Meekln lost  certain  chickens.  Though  he  was 
candid  enough  to  admit  that  he  might  not 
have  been  able  to  identify  the  other  chickens 
had  it  not  been  for  the  presence  of  the  roost- 
er, he  was  certain  that  the  rooster  was  his, 
and  equally  certain  that  the  other  chickens 
were  his,  in  view  of  the  presence  of  the  roost- 
er and  of  the  fact  that  they  corresponded  to 
the  chickens  which  he  had  lost.  On  the  day 
on  which  the  chickens  disappeared,  Turner 
was  in  the  neighborhood  and  was  seen  going 
from  the  direction  of  the  McMeekln  farm 
toward  Lexington  carrying  the  chickens  in 
a  sack.  After  entering  the  automobile  and 
reaching  the  city  limits,  he  pretended  that  he 
lived  there  and  wanted  to  get  out,  though,  as  a 
matter  of  fact,  he  lived  on  the  other  side  of 
town,  some  distance  away.  On  being  asked 
what  he  had  in  his  beg,  he  said  they  were 
chickens  and  that  he  had  bought  them  from  a 
man  by  the  name  of  Cole.  Thus,  on  the  one 
hand  there  was  evidence  that  he  was  in  the 
neighborhood  where  the  chickens  were  stolen 
and  was  In  possession  of  the  chickens.  On  the 
other  hand,  there  was  his  unconfirmed  state- 
ment that  he  had  bought  the  chickens.  In 
our  opinion  the  evidence  of  his  guilt  was  not 


only  BufBdent  to  take  the  case  to  the  jury, 
but  to  sustain  the  verdict  It  follows  that 
the  court  did  not  err  in  overruling  the  motion 
for  a  peremptory  ma:de  at  the  conclusion  qt 
the  evidence  for  the  commonwealth  and  aAw- 
wards  renewed  at  the  conclusion  of  all  the 
evidence. 

[2]  Another  error  relied  on  was  tbe  lefosal 
of  the  court  to  sustain  the  demurrer  to  the 
indictment  The  indictment  set  forth  two 
former  convictions  for  the  aame  offense.  The 
demurrer  challenged  the  validity  of  the 
Habitual  Criminal  Act,  which  provides  in 
substance  that  every  person  convicted  a 
second  time  of  felony,  the  punishment  of 
which  is  confinement  In  the  penitentiary, 
shall  be  confined  in  the  penitentiary  not  less 
than  double  the  time  of  the  first  conviction; 
and  if  convicted  a  third  time  ot  felony,  he 
shall  be  confined  in  the  penitentiary  during 
his  Ufe.  Section  1130,  Kentucky  Statutes. 
The  point  is  made  that  the  act  violates  sec- 
tion 17  of  the  Constituti<m,  whtdi  provides 
that  excessive  bail  shall  not  be  required,  nor 
excessive  fines  imposed,  nor  cruel  punishment 
inflicted.  In  reply  to  this  cootuition,  it  is 
sufficient  to  say  that  the  statute  has  been 
attacked  on  several  occasions,  not  only  on 
the  ground  that  it  violates  section  17  of  the 
Constitution,  but  on  numerous  other  grounds, 
and  its  validity  always  has  been  sustained. 
Boggs  V.  Commonwealth,  9  Ky.  Law  Rep.  342, 
6  S.  W.  307 ;  Hemdon  v.  Com.,  106  Ky.  199, 
48  S.  W.  989,  20  Ky.  Law  Rep.  1114,  88  Am. 
St  Rep.  303 ;  HaU  v.  Com.,  106  Ky.  898,  61 
S.  W.  814,  21  Ky.  Law  Rep.  620;  Ohenowith 
▼.  Comth.,  11  Ky.  Law  Rep.  562,  12  S.  W. 
685;  White  v.  Com.,  20  Ky.  Law  Rep.  1942, 
60  8.  W.  678;  Hyser  v.  Comth.,  116  Ky.  418, 
76  S.  W.  174,  25  Ky,  Law  Rep.  608;  Taylor  v. 
Com.,  8  Ky.  Law  Rep.  783. 

[J]  Another  ground  urged  for  reversal  was 
the  refusal  of  the  court  to  grant  the  defend- 
ant a  continuance.  In  his  affidavit  filed  in 
support  of  the  motion,  the  defendant  stated 
that  he  was  old  and  broken  down  in  health, 
and  that  he  was  not  in  a  condition,  physically 
or  mentally,  to  confer  with  his  counsel  or 
prepare  his  defense.  No  other  evidence  was 
offered  in  support  of  the  motion.  The  com- 
monwealth introduced  the  county  physician 
and  Jailer,  whose  evidence  tended  to  show 
that  the  defendant  was  physically  able  to 
stand  the  ordeal  of  a  trial,  and  that  his  con- 
dition had  not  been  such  as  to  prevent  him 
from  preparing  the  case.  Furthermore,  the 
record  shows  that  the  indictment  was  re- 
turned on  December  29, 1920.  Defendant  was 
arraigned  on  January  5, 1921,  and  entered  the 
plea  of  "not  guilty."  The  case  was  assigned 
for  trial  on  February  3, 1921,  but  the  trial  did 
not  take  place  until  February  14,  1921.  It 
Is  not  contended  that  there  was  any  other 
evidence  which  the  defendant  could  have 
procured.  The  Issues  in  the  case  were  few 
and  simple.   His.defense  was  ably  conducted. 
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lu  view  of  these  drcnmatanceg,  and  of  the 
furtber  fact  that  the  evldeence  as  to  his 
physical  and  mental  ability  to  prepare  for 
and  stand  the  trial  greatly  prepooderatee 
prer  the  evidence  to  the  contrary.  It  Is  dear 
that  the  court  did  not  abuse  a  sound  discre- 
tion In  refusing  a  contlnuanoe. 

[4]  Another  contention  Is  that  the  court 
erred  In  overruling  the  motion  to  hare  two 
physicians  appointed  I7  the  court  to  deter- 
caine  the  question  of  d^endant's  sanity  be- 
fore going  Into  trial.  The  Code  authorizes 
the  court  to  postpone  the  proceedings  in  a 
criminal  case  until  a  Jury  be  impaneled  to  in- 
quire whether  defendant  is  of  unsound  mind, 
but  only  in  the  event  that  the  court  be  of  the 
opinion  that  there  are  reasonable  grounds  to 
believe  that  the  defendant  is  Insane.  Crim- 
inal Code  of  Prac.  (  156.  Notwithstanding 
the  lack  of  an  affirmative  showing  by  the 
defendant  that  he  was  then  insane,  the  court 
took  the  precaution  to  inquire  of  the  county 
physician  and  the  Jailer  with  reference  to 
the  defendant's  actions  while  in  Jail,  and 
their  testimony  was  calculated  to  remove 
any  -doubt  as  to  defendant's  sanity.  That 
being  true,  the  court  did  not  have  reasonable 
grounds  to  befleve  that  the  defendant  was 
Insane,  and  there  was  no  error  in  refusing  to 
postpone  the  trial  for  the  purpose  of  having 
the  defendant  examined  by  two  physicians. 

[S]  'When  the  Jurors  were  being  called  and 
examined,  and  when  the  regular  panel  was 
exhausted,  the  defendant  moved  the  court  to 
Instruct  the  sheriff  that  in  summoning  extra 
Jurors  no  distinction  be  made  between  men 
and  women.  The  motion  was  properly  over- 
ruled because  the  statute  prescribes  the  meth- 
od of  summoning  Jurors,  and  unless  the  sher- 
iff asks  the  advice  of  the  court,  the  court  is 
Without  authority  to  direct  the  sheriff  how 
his  duty  shall  be  performed. 

[I]  Another  insistency  is  that  the  court  err- 
ed in  overruling  the  defendant's  motion  to 
discharge  the  Jury  panel,  because  the  com- 
monwealth's attorney,  in  arguing  the  motion 
to  have  an  inquest  of  lunacy  before  defend- 
ant was  put  on  trial,  made  th^  following  re- 
mark in  <^)en  court: 

"BSvery  time  he  (meaning  defendant)  has  been 
tried  in  this  court,  he  pretended  to  be  crazy 
or  sick  when  the  time  comes  for  bis  trial;  but 
the  testimony  in  the  cases  showed  he  was 
neither  sick  nor  crazy." 

We  need  go  no  further  than  to  say  that 
the  bill  of  exceptions  falls  to  show  that  any 
of  the  Jurors  who  tried  the  case  were  present 
in  court  when  the  remark  was  made.  That 
being  true,  it  cannot  be  said  that  the  remark 
was  prejudicial  to  the  substantial  rights  of 
the  accused. 

[7, 1]  Still  another  contention  Is  that  the 


principal  evidence  in  this  case  was  obtained 
by  unreasonable  search  and  selxure,  con- 
trary to  section  10  of  the  Constitution,  and  to 
the  rule  laid  down  in  the  case  of  Youman  r. 
Comth.  180  Ky.  152,  224  B.  W.  880.  An  ex- 
amination of  that  case  will  show  that  It  dis- 
tinctly recognizes,  as  a  iong-established  ex- 
ception to  the  rule  against  search  and  seisure, 
that  an  arresting  officer  has  the  right  with- 
out a  warrant  to  seardi  the  person  of  a  pris- 
oner lawfully  arrested,  and  take  from  his 
person  and  hold  for  the  dispositlMi  of  the 
court  any  property  connected  with  the  of- 
fense for  which  he  la  arrested  and  whl^  may 
be  used  as  evidence  against  him.  2  R.  C.  I* 
I  26,  p.  467.  Here,  the  defendant  had  been 
out  In  the  country  and  was  going  toward 
the  city  with  a  sack  filled  with  chickens.  The 
officers  who  took  him  in  the  automobile  knew 
him  and  knew  of  his  prior  convictions  as  a 
<dilcken  thief.  When  they  reached  the  edge 
of  town,  the  defendant,  pretending  that  he 
lived  there,  asked  to  be  let  out  of  the  ma- 
chine; As  a  matter  of  fact,  he  did  not  live 
there,  but  lived  on  the  other  side  of  town,  and 
i't  was  mudt  nearer  to  his  home  to  go  as 
far  as  the  officers  intended  to  go.  When 
asked  what  he  had  in  the  sack,  he  stated 
that  they  were  chickens,  and  said  to  the 
officer  that  he  had  bought  them.  Our  Code 
authorises  an  arrest  without  a  warrant  where 
the  officer  has  reasonable  grounds  to  be- 
lieve that  the  person  arrested  has  committed 
a  felony.  Section  36,  Criminal  Code;  Wright 
V.  Comth.,  85  Ky.  128,  2  8.  W.  904,  8  Ky,  Law 
Rep.  718;  Morton  r.  Sanders,  178  Ky.  836, 
200  S.  W.  24.  In  view  of  the  conduct  of  the 
defendant  and  all  the  circumstances  sur- 
rounding the  transaction,  it  seems  to  us  that 
the  arresting  officer  had  reasonable  grounds 
to  believe  that  the  defendant  bad  committed  a 
felony.  Therefore  he  had  the  right  to  ar- 
rest the  defendant  and  the  further  rltiht, 
after  the  defendant  was  under  arrest,  to 
open  the  sack  and  use  the  evidence  thus  ob- 
tained against  the  defendant 

A  reversal  is  asked  on  the  ground  of  Im- 
proper argument  by  the  commonwealth's  at- 
torney. It  appears  that  the  court  promptly 
sustained  an  objection  to  the  remarks  com- 
plained of,  and  admonished  the  Jury  not  to 
consider  them.  In  view  of  this  action  by 
the  court,  we  are  not  prepared  to  say  that  the 
remarks  of  the  commonwealth's  attorney 
were  such  as  to  prejudice  the  substantial 
rights  of  the  defendant. 

Other  questions  are  raised,  but  we  deem  it 
unnecessary  to  discuss  them.  It  is  sufficient 
to  say  that  the  defendant  had  a  fair  trial, 
and  we  perceive  no  reason  for  disturbing  the 
verdict 

Judgment  affirmed. 


Digitized  by 


Google 


622 


281  SOUTHWnSTEBN  BBPOBTBia 


(Ky. 


BEALE  V.  STROUD  et  aL 


(Court  of  Appeal*  of  Kentncky.   June  8, 1921.) 

1.  Infant*  «=34 1— Purchaser  at  sale  of  land  has 
no  remedy  for  loss  of  land  where  there  Is 
■o  express  warranty  and  no  representational 

The  purchaser  of  land  belonging  to  an  in- 
fant at  a  sale  for  reinTestment  of  the  proceeds 
in  a  suit  brought  by  the  infant's  guardian  has 
no  remedy  against  the  infant  for  his  loss  of 
the  land  because  of  an  outstanding  paramount 
title  where  there  was  no  express  warranty  of 
the  title  and  no  representation,  fraudulent  or 
otherwise,  inducing  the  purchase. 

2.  Judicial  sales  «=952— No  Implied  warranty 
of  title  and  doctrine  of  caveat  emptor  applies. 

There  is  no  warranty  of  the  title  of  lands 
sold  nnder  a  judgment  of  the  court  by  the  own- 
er or  any  party  to  the  action,  and  the  doctrine 
of  caveat  emptor  applies  with  full  vigor  where 
the  purchaser  does  not  act  upon  representations 
of  the  owner  inducing  the  purchase. 

3.  Judicial  sales  €=952— Purchaser  will  be  re- 
lieved before  confirmation  but  not  afterwards 
if  he  will  acquire  no  title. 

If  before  confirmation  of  a  judicial  sale  the 
purchaser  discovers  that  he  will  acquire  no  ti- 
tle by  reason  of  the  purchase  or  other  equitable 
consideration  making  it  unjust  and  unfair  to 
require  him  to  pay  the  purchase  money,  and 
such  facts  are  made  known  to  the  court,  he 
will  be  relieved  from  paying  for  the  land,  but 
after  confirmation  he  will  not  be  relieved  from 
complying  with  his  bid  on  the  ground  that  he 
has  acqaired  or  will  acquire  no  title  unless  he  has 
relied  on  representations  of  the  parties  causing 
him  to  make  the  purchase. 

4.  Partition  <&=7l  16(1)— Implied  warranty  of  ti- 
tle does  not  run  to  alienees. 

The  implied  warranty  of  title  between  joint 
owners  or  coparceners  on  a  partition  of  land 
does  not  protect  any  one  except  the  former  co- 
parceners and  their  heirs  and  does  not  embrace 
an  alienee  of  a  coparcener  who  purchases  after 
the  partition  is  made. 

5.  Partition  ®=9l  16(1)— Purchaser  of  coparcen- 
er's share  at  Judicial  sale  not  entitled  to  ben- 
efits of  Implied  warranty  of  title. 

Where  one  of  the  coparceners  among  whom 
land  was  partitioned  was  an  infant  and  her 
guardian  brought  suit  to  sell  the  share  allotted 
to  her  for  reinvestment  of  the  proceeds,  the 
purchaser  at  such  sale  was  in  no  more  favor- 
able position  than  any  other  alienee  as  respect- 
ed the  right  to  rely  on  the  warranty  of  title 
implied  from  the  partition. 

6.  Infants  €=398— Conveyance  «f  land  with 
warriinty  presumed  unauthorized  when  peti- 
tion does  not  allege  authority. 

In  an  action  on  an  infant's  alleged  warranty 
of.  title,  where  the  petition  alleges  that  on  a 
sale  of  the  land  for  reinvestment  of  the  pro- 
ceeds the  commissioner  conveyed  the  land  with 
warranty  of  title,  but  does  not  allege  that  the 
court  directed  the  commissioner  to  convey  the 
land  with  such  warranty,  it  must  be  presumed 
that  the  insertion  of  the  warranty  in  the  deed 


was  an  nnanthorized  act  on  the  part  of  the  com- 
missioner. 

7.  Infants  «s»42— Warranty  of  title  In  oommls* 
sioner's  deed  not  binding  on  Infant. 

Under  Civ.  Code  Prac.  {  4M,  subsection  2, 
providing  relative  to  the  sale  of  lands  of  infants 
for  reinvestment  that  the  court  shall  cause  the 
title  of  the  property  to  be  conveyed  without 
warranty,  a  warranty  inserted  by  the  commis- 
sioner in  his  deed  was  not  binding  on  the  in- 
fant, especially  where  the  court  did  not  direct 
the  insertion  of  snch  warranty. 

8.  Infants  «=329— Retention  of  land  In  which 
proceeds  of  sale  invested  only  estops  Infant 
to  attack  validity  of  sale. 

Where  land  of  an  infant  was  sold  for  re- 
investment of  the  proceeds,  and  the  purchaser 
lost  the  land  by  reason  of  an  outstanding  par- 
amount title,  the  rlbtention  by  the  infant  after 
arriving  at  her  majority  of  the  land  in  which 
the  purchase  money  was  invested  only  estopped 
her  from  denying  the  validity  of  the  sale  of 
whatever  title  she  had. 

9.  Partition  <&=3 1 16(1)— Parties  not  presumed 
to  have  assumed  obligations  not  Implied  by 
law. 

While  coparceners  when  making  a  voluntary 
partition  may  doubtless  warrant  the  title  to  the 
portion  allotted  to  each,  where*  the  partition  is 
compulsory,  they  cannot  be  presumed  to  have 
assumed  any  obligations  other  than  those  im- 
plied by  law  from  the  nature  of  the  proceedings 
where  the  warranty  inserted  in  the  deed  was  no 
different  in  its  terms  from  that  which  the  law 
would  imply. 

10.  Partition  ie=»l  16(1)— Parties  do  not  ac- 
quire new  title. 

The  parties  to  a  suit  for  the  partition  of 
land  do  not  acquire  any  new  or  additional  title 
to  the  land,  but  only  the  segregation  of  their 
interests. 

11.  Partition  €=396— Court  or  oommlssloner 
cannot  give  warranty  unless  authorized  by 
parties. 

Under  CSv.  Code  Prac.  {  499,  subsection  7, 
providing  relative  to  partition  suits  that,  if 
the  report  is  confirmed,  a  commissioner  to  be 
appointed  for  the  purpose  shall  by  deed  convey 
to  each  party  the  land  allotted  to  him,  any  war- 
ranty other  than  that  implied  by  law  is  unau- 
thorized where  the  parties  did  not  seek  or  de- 
sire a  conveyance  with  terms  other  than  as  pro- 
vided by  law. 

Appeal    from    Circuit    Court,    Calloway 

County. 

Action  by  A.  B.  Beale  against  Eva  Stroud 
and  others.  From  a  Judgment  dismissing 
the  action,  plaintiff  appeals.     Affirmed. 

Rainey  T.  Wells,  of  Murray,  for  appellant. 
A.  D.  Thompson,   Qf   Murray,   and  J.   O. 
Speight,  of  Mayfleld,  for  appellees. 

HURT,  C.  X  T.  J.  Tucker  owned  a  tract 
of  land  which  he  sold  and  conveyed  to  one 
Holland.  Thereafter  Tucker  executed  a 
mortgage  upon  the  land  to  one  Hale  to  secure 
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a  debt  which  he  owed  to  the  latter.    Hale  t  warranty  of  the  title  to  Che  land,  or  by  any 


Instltnted  an  action  against  Tncker  to  en- 
force the  mortgage  Hen,  which  resulted  in 
a  judgment  to  that  eCFect,  and  a  sale  of  the 
land  under  the  Judgment  to  satisfy  the  debt. 
Hale  became  the  purdiaser  of  the  land  at 
the  decretal  sale,  the  sale  was  confirmed, 
and  the  land  conveyed  to  Hale  by  a  com- 
missioner of  the  court.  Hale  died,  and  his 
heirs,  several  In  number,  instituted  an  action 
for  a  partition  of  the  lands  which  they  had 
inherited  from  him.  The  court  decreed  a 
partition  and  an  allotment  to  each  of  his  or 
her  portion  in  severalty.  The  tract  which 
H&le  had  purchased  at  the  decretal  sale. 
In  his  action  against  Tudier,  was  allotted 
to  the  appellee  Eva  Stroud  (nde  Hale),  who 
was  then  an  Inftint.  The  report  of  the  com- 
missioner to  make  the  partition  and  allot- 
ment was  conflrmed,  and  «  deed  executed  to 
eaOi  of  the  partltloners  for  the  lands  al- 
lotted to  him  or  her,  respectively,  by  a  com- 
missioner of  the  court  Thereafter  the 
guardian  of  the  inftint  Eiva  Stroud  institut- 
ed an  action  to  secure  a  sale  of  the  lands 
allotted  to  her  in  the  partition  and  the  re- 
investment of  their  proceeds  in  other  lands. 
A  judgment  was  rendered  to  that  effect,  and 
the  land  which  Hale,  the  ancestor,  had  pur- 
chased at  the  sale  under  the  judgment  in 
his  favor  against  Tucker,  and  which  in  the 
partition  had  been  allotted  to  Eva  Stroud, 
was  adjudged  to  be  sold  and  was  purchased 
at  the  sale  by  the  appellant,  Beale.  The  re- 
port of  sale  was  duly  confirmed,  the  purchase 
price  paid,  and  the  land  conveyed  to  Beal* 
by  a  commissioner.  Holland,  in  an  action 
for  that  purpose  recovered  the  land  from 
Beale  and  ousted  him  from  its  possession, 
the  court  having  adjudged  that  Holland 
was  the  owner  of  a  paramount  title,  and  for 
such  reason  adjudged  him  the  owner  and 
entitled  to  the  land. 

Beale,  by  this  action,  sought  to  recover  of 
iSva  Stroud,  and  other  children  of  Hale,  in 
the  way  of  damages  for  the  loss  of  the  Iand« 
the  sum  of  money  which  he  had  paid  for  It, 
us  its  purchaser  under  the  judgment  in  favor 
of  the  guardian  for  a  sale  and  reinvests 
ment  of  the  proceeds.  A  general  demurrer 
was  sustained  to  bis  petition  as  amended, 
and  the  action  was  dismissed,  and  from  the 
judgment  he  has  appealed. 

(1-8]  Beale,  having  lost  the  land  which  he 
had  purchased  and  pald^for,  to  all  appear- 
ances in  good  faith  believing  that  he  was 
acquiring  by  his  purchase  a  good  title  there- 
to, naturally  has  the  sympathy  of  a  court 
of  equity.  He  avers  in  the  petition  that 
flva  Stroud  is  now  the  owner  and  in  pos- 
session of  the  land  in  which  the  money 
paid  by  him  for  the  land  which  he  had  lost 
was  invested,  and  it  is  Insisted  that  this 
fact  creates  an  equity  in  his  favor.  How- 
ever, there  is  no  averment  in  the  petition  to 
the  effect  that  Eva  Stroud  made  any  express 


representation,  fraudulent  or  otherwise,  in- 
duced the  purchase  of  it  by  Beale,  and  in 
the  absence  of  such  facts  he  has  no  remedy 
against  her.  She  was  an  infant,  and  by 
reason  of  such  fact  the  court  was  invested 
with  jurisdiction  to  sell  the  land,  and  did 
so  by  a  judgment  to  that  effect.  Perhaps 
one  of  the  oldest  prlndplea  applicable  to  a 
judidal  sale,  and  which  has  been  uniformly 
adhered  to  in  this  jurisdiction.  Is  that  there 
is  no  warranty  of  the  title  of  lands  sold 
under  a  judgment  of  court  by  the  owner  or 
any  party  to  the  action,  and  the  doctrine 
of  caveat  emptor  appUes  with  fnll  vigor  to 
such  a  sale.  The  purchaser  must  beware 
of  what  he  purchases  at  such  a  sale.  The 
court  adjudges  to  be  sold  and  ocmveyed  to 
the  purchaser  such  title  as  the  parties  have 
to  the  land,  and  nothing  more.  If,  before 
confirmation,  the  purchaser  discovers  that 
he  will  acquire  no  title  by  reason  of  the 
purchase,  or  other  equitable  consideration, 
making  it  unjust  and  unfair  to  require  him 
to  pay  the  purchase  money  and  he  makes 
such  facts  known  to  the  court,  he  will  be  re- 
lieved from  the  necessity  of  imylng  for  the 
lahd,  but  after  the  confirmation  of  the  sale 
he  will  not  be  relieved  from  complying 
with  his  bid  upon  the  grounds  that  he  had 
acquired,  or  will  acquire  no  title  by  his 
purchase  unless  he  can  show  that  he  has 
relied  on  representations  made  by  the  parties 
which  has  caused  him  or  Induced  him  to 
make  the  purchase.  The  court  having  made 
the  sale,  there  is  no  warranty  of  title  to  be 
relied  upon,  and  the  purchaser  at  eadb  a 
sale,  where  he  does  not  act  upon  representa- 
tions of  the  owner  which  Induce  the  pur- 
chase, takes  bis  chances  on  the  title  which 
he  may  acquire,  and,  having  obtained  all 
that  he  purchased,  cannot  justly  complain 
of  the  parties  or  the  court.  Williams  v. 
Glenn's  AdmT,  87  Ky.  87,  7  S.  W.  ^10,  0  Ky. 
Law  Rep.  941,  12  Am.  St.  Rep.  461 ;  B'armers" 
Bank  v.  Peter,  13  Bush,  594;  Hennlng  v. 
Sweeney,  4  Ky.  Law  Rep.  986;  Taylor  v. 
Bank  of  Woodford,  4  Ky.  Law  Rep.  437; 
Fearons  v.  Gallagher's  Heirs,  7  Ky.  lam 
Rep.  298;  Oooper  v.  Hill,  6  Ky.  Law  Rep. 
742;  Humphrey's  Ex'r  v.  Wade,  84  Ky.  391, 
1  8.  ,W.  648»  8  Ky.  Law  Rep.  384 ;  Elkln  v. 
Gill,  9  Ky.  Law  Rep.  971;  Fox  v.  McGood- 
win's  Adm'r,  B6  8.  W.  615,  21  Ky.  Law  Rep. 
1776 ;  Kentucky  Union  Co.  v.  Commonwealth, 
128  Ky.  610,  108  8.  W.  931,  110  S,  W.  398, 
33  Ky.  Law  Rep.  9,  49,  687;  Dotson  v.  Mer- 
rltt,  141  Ky.  155,  132  S.  W.  181. 

[4]  The  appellant  relies  for  a  right  to  re- 
cover against  the  brothers  and  sisters  of 
Eva  Stroud,  who,  before  the  partition  of  the 
lands  of  Hale,  were  joint  owners  with  her 
of  all  the  lands  inherited  by  them,  including 
the  land  in  controversy,  and  had  by  reason 
of  the  partition  between  them  of  the  jointly 
owned  lands  warranted  the  title  of  the  lands 
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set  apart  to  Eva  Strand.  Appellant  dalms 
that,  although  he,  as  a  purchaser  of  the 
latter  land  at  a  Judicial  sale  cannot  rely  up- 
on any  warranty  of  the  title  to  it  as  against 
the  parties  to  the  action  In  which  the  sale 
was  had,  bis  purchase  embraced  any  war- 
ranty of  the  title  made  prior  thereto  which 
runs  with  the  land,  and  for  such  reason  he 
can  require  them  to  make  good  his  loss  upon 
the  warranty  made  by  them  to  their  copar- 
cener, Eva  Stroud.  The  doctrine  that  a  ]u- 
dldal  sale  of  land  embraces  and  passes  to 
the  purchaser  the  benefits  of  a  previous 
warranty  of  a  title  to  it,  which  was  of  such 
a  character  as  would  ran  with  the  land,  was 
upheld  by  this  court  in  Thomas  ▼.  Bland, 
»1  Ky.  1, 14  S.  W.  955,  12  Ky.  Law  Rep.  640, 
11  L.  R.  A.  240,  and  appellant's  contention  In 
the  instant  case  would  be  sound  If  the  war- 
ranty to  title  which  arises  by  implication 
for  the  lieneflt  of  each  coparcener  where  a 
partition  of  land  Jointly  held  Is  made  ran 
with  the  land  allotted  to  each  coparcener  and 
extended  to  an  alienee  of  the  coparceners  aft- 
er the  partition  was  made.  The  warranty  of 
title  which  the  law  raised  by  implication  by 
each  of  the  Joint  owners  of  the  lands  for  the 
benefit  of  each  of  the  owners,  when  a  par- 
tition to  the  land  in  severalty  Is  made,  does 
not  extend  to  nor  protect  any  one,  except 
the  former  coparceners  and  their  heirs,  and 
does  not  embrace  an  alienee  of  a  coparcener, 
who  purchases  after  a  partition  is  made, 
and  such  warranty  does  not  run  with  the 
land.  Such  implied  warranty  exists  against 
an  alienee  from  one  of  the  parceners  after 
partition  made,  but  does  not  exist  In  his 
favor  as  against  any  of  the  parceners,  and 
he  must  look  alone  to  his  immediate  vendee. 
Jones  V.  Bigstafr,  95  Ky.  395,  25  S.  W.  SS9, 
15  Ky.  Law  Rep.  821;  Sawyers  v.  Cator,  8 
Humph.  <Tenn.)  280,  47  Am.  Dec.  608; 
Welser  v.  Weiser,  6  Watts  (Pa.)  279,  30  Am. 
Dec.  S18;  'Ckimpton  v.  Mathews,  3  -La.  128, 
22  Am.  Dec  167;  Westoo  ▼.  Roper  Lumber 
Co.,  162  N.  O.  165.  77  S.  B.  480,  Ann.  Cas. 
1915A,  031. 

The  above-described  warranty  did  not 
formerly  exist  as  between  Joint  tenants  and 
tenants  in  common,  but  only  as  between 
coparceners,  and  the  reason  assigned  for 
limiting  its  operation  to  coparceners  was 
that  they  could  be  compelled  to  make  par- 
tition, but  Joint  tenants  and  tenants  In  com- 
mon could  not  be  required  to  make  partition, 
and,  a  partition  being  a  matter  of  agreement 
In  all  cases  between  themselves,  they  were 
required  to  look  to  and  abide  by  such  agree- 
ments as  to  warranty  of  title  that  they 
might  agree  upon.  The  same  reason  would 
seem  to  limit  the  existence  of  an  implied 
warranty  to  Instances  of  compulsory  parti- 
tion between  coparcemers,  and  thus  would 
not  apply  when  the  partition  was  voluntary. 
The  rules  which  denied  the  right  of  com- 
pulsory partition  between  Joint  tenants  and 
tenants  In  common  having  been  abrogated 


by  statutes,  and  the  reason  for  their  exist- 
ence forgotten,  the  rules  relating  to  the  im- 
plied warrant  between  coparceners  came 
by  analogy  to  be  applied  to  tenants  in  com- 
mon by  Inheritance  where  the  facts  are  as 
in  the  instant  case.  Morris  v.  Harris,  9 
GIIL  (Md.)  19;  HunUey  v.  Cline,  93  N.  O. 
458;  Patterson  t.  Leaning,  10  Watts  (Pa.) 
136,  86  Am.  Dea  164.  In  some  Jurisdictions 
It  is  held  that  a  warranty  Is  not  implied 
except  In  Instances  of  compulsory  partition, 
but  In  this  state  it  has  been  broadly  held, 
ignoring  all  distinctions  between  holdings 
by  Jol;nt  tenants,  tenants  ta  common,  and 
coparceners,  where  there  is  a  unity  of  title 
and  possession,  that  an  Implied  warranty 
attadies  to  every  partition  of  land,  and 
exists  though  no  warranty  is  expressed  La 
the  deeds.  Venable  v.  Beancbamp,  3  Dana 
(Ky.)  321,  28  Am.  Dec.  74.  This  implied  war- 
ranty Is,  however,  a  special  one  with  regard 
to  the  damages  for  its  breach  as  well  as  the 
persons  who  may  take  advantage  of  it,  and 
extends  no  further  and  may  be  relied  upon 
by  no  other  persons,  except  as  heretofore 
stated. 

[6]  The  i>artltlon  betweoi  Hale's  heirs  was 
compulsory,  and  there  is  no  doubt  but  undet 
all  the  authorities  an  implied  warranty  ex- 
isted, but  it  could  only  be  Invoked  by  the 
coparceners  themselves  or  their  heirs,  and 
would  not  extend  to  benefit  an  alienee  of 
any  one  of  them  after  partition  made,  and 
Beale,  as  a  purchaser  of  the  share  of  the 
lands  allotted  to  Eva  Stroud  at)  a  Judicial 
sale,  could  not  occupy  a  more  favorable 
position  as  regards  the  implied  warranty 
between  the  coparceners  arising  from  the 
partition  than  he  would  occupy  if  he  had 
pturcbased  the  share  allotted  to  her  directly 
from  her.  In  the  latter  instance  he  could 
not  Invoke  the  Implied  warranty,  and,  being 
a  purchaser  at  a  Judicial  sale,  which  was 
confirmed  without  objection  upon  his  part, 
there  was  no  warranty  upon  her  part  upon 
which  he  can  rely  for  recoupment 

The  foregoing  conclusions  would  be  very 
clear  but  for  the  fact  that  they  are  some- 
what beclouded  by  allegations  in  the  peti- 
tion as  amended  to  the  effect  that  the  com- 
missioner of  the  court  who  executed  the 
deed  of  conveyance  to  Beale,  In  pursuance 
of  his  purchase  of  the  land,  under  the  Judg- 
ment In  the  action  maintained  for  a  sale  of 
the  lands  which  were  allotted  to  Eva  Stroud, 
Incorporated  in  the  deed  a  clause  of  general 
warranty,  and  provided  in  the  deed  that  the 
infant  Eva  Stroud  would  warrant  and  de- 
fend the  title  to  the  land.  It  is  also  averred 
that  previous  thereto.  In  the  action  to  par- 
tition and  after  the  report  of  the  partition 
by  the  commissioners  had  been  made,  and  a 
commissioner  had  been  appointed  to  sign, 
execute,  and  deliver  to  each  of  the  tenants 
In  common  a  deed  for  the  lands  allotted  to 
each  of  them  In  severalty,  the  appellees,  the 
cotenants  of  Eva  Stroud,  by  the  commis- 
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■loner,  executed  to  ber  a  deed  for  the  lands 
allotted  to  her,  and  by  its  terms  dfd  "war- 
rant and  contract  to  defend  the  title  to  the 
premises  therein  conveyed."  The  partition 
recites  that  copies  <KC  the  deeds  are  filed 
with  the  petition,  but  they  are  not  in  the 
record,  and  the  foregoing  are  the  essential 
avertmenta  In  regard  to  them.  The  qnestlcm 
is  presented  as  to  the  effect  that  such  stip- 
ulations in  the  deeds  executed  by  the  com- 
missioner has  upon  the  rights  of  the  parties, 
and  upon  the  principles  governing  their 
rights,  as  heretofore  stated. 

[l-ti  In  reference  to  the  action  by  the 
(uardian  of  Eva  Stroud  to  procure  a  judg- 
ment to  sell  her  lands,  as  an  infant,  for 
reinvestment,  and  in  which  Beale  became 
the  purchaser,  it  is  not  averred  that  the 
court  directed  the  commissioner  to  convey  the 
lands  to  him  with  a  warranty  of  title,  but 
the  allegation  is  that  the  commissioner  so 
conveyed  It  after  the  purchase  and  confir- 
mation of  the  sale,  and  hence  it  must  be 
condnded  that  the  Insertion  of  a  clause 
attempting  to  bind  the  infant  to  warrant 
the  title  to  Beale  was  an  unauthorized  act 
on  the  part  of  the  commissioner.  If  the 
court  had  imdertaken  to  have  such  express 
warranty  included  in  the  deed,  its  act  would 
have  been  without  authority,  expressly  con- 
trary to  the  statutes,  and  void.  Subaecti<m 
2  of  section  494,  Civ.  Code  Prac.,  concerning 
judicial  sales,  provides  as  follows: 

"The  conrt  shall  cause  the  title  of  the  prop- 
erty to  he  conveyed  by  a  commissioner  to  the 
purchaser,  without  warranty." 

In  jurisdictions  where  the  courts  are  em- 
powered to  cause  the  lands  of  an  infant  to 
be  sold  under  judgments  rendered  for  that 
purpose  by  the  guardians  of  an  infant,  or 
trustees  appointed  for  that  purpose,  it  lias 
been  held  that  a  warranty  incorporated  in 
the  deed  of  the  guardian  or  trustee  is  not 
binding  upon  the  Infant.  Young  v.  Lorain, 
U  lU.  eil,  62  Am.  Dec  463;  Bradtenrldge 
T.  Dawson,  7  Ind.  883.  Liability  upon  a 
warranty  must  exist,  if  at  all,  from  the  con- 
tract of  the  party  sought  to  be  bound,  or 
from  ojteration  of  law.  In  the  present  ln< 
stance  it  cannot  be  pretended  that  the  in- 
fant contracted,  and  there  ia  no  law  which 
creates  the  obligation  for  her,  nor  la  there 
any  authority  which  authorized  the  com- 
missioner to  contract  tot  her,  and  the  ap- 
pellant must  be  presumed  to  have  known 
such  facts.  The  retention  of  the  land  in 
whidi  the  nK>ney  was  invested  after  ar- 
riving at  her  majority  would  only  estop  her 
from  denying  the  validity  of  the  sale  of 
whatever  title  she  had  to  the  land  which  was 
sold,  and  she  does  not  attempt  to  assail  the 
validity  of  the  oale^ 


[1-11]  Doubtless  coparceners  having  a  uni- 
ty of  title  and  possession,  when  'taiaking  a 
voluntary  partition,  may  make  such  con- 
tract with  reference  to  warranting  the  title 
to  the  iMrtion  allotted  to  each  as  they  may 
choose  to  do,  but,  where  the  partition  is  com- 
pulsory, they  cannot  be  presumed  to  have 
assumed  any  obligations  other  than  is  im- 
plied by  law,  from  the  nature  of  the  pro- 
ceedings. It  ia  not  averred  that  the  court 
in  proceeding  to  partition  the  lands  between 
the  children  of  Hale  undertook  or  directed 
its  commissioner  to  indude  a  warranty  of 
title  in  the  deed  to  Eva  Stroud,  and  that  the 
commissioner  was  without  such  authority 
there  can  be  no  question.  The  court  could 
not  in  such  a  proceeding  impose  an  obliga- 
tion which  the  law  does  not  impose  or  au- 
thorize. The  parties  did  not  acquire  any 
new  or  additional  title  to  the  lands,  but  the 
only  thing  accomplished  was  the  segregation 
of  the  Interests  of  each.  The  authority  of 
the  court  and  its  commissioner  in  such  a 
proceeding  with  reference  to  the  deeds  to  be 
made  ia  governed  by  subsection  7,  i  499, 
Civ.  Code  Prac,  which  is  as  follows : 

"If  the  report  be  confirmed,  a  commissioner 
to  be  appointed  for  the  purpose  shall,  by  deed, 
convey  to  each  party  the  land  allotted  to  him." 

The  law  annexes  the  only  warranty  which 
exists  arising  from  such  conveyances.  Any 
other  warranty  being  unauthorized,  unless 
made  by  the  parties,  would  leave  nothing 
but  the  Implied  warranty  Imposed  by  law. 
There  is  no  averment  that  any  of  the  parties 
to  the  proceeding  sought  or  desired  the  con- 
veyances with  terms  other  than  are  provid- 
ed by  law  in  such  cases,  and  the  allegation 
in  regard  thereto  is  that  the  parties  by  the 
commissioner  "did  In  said  deed  warrant 
and  contract  to  defend  the  title."  Dlsnrlss- 
Ing  any  contentions  as  to  the  authority 
of  the  commissioner  or  court,  in  the  prem- 
ises, as  well  as  the  extent  of  obligations 
assumed  by  the  parties  to  the  proceeding 
for  the  acts  of  the  commissioner,  it  seems 
that  the  terms  of  the  deed  imposed  upon  the 
coparceners  only  the  same  obligation  which 
was  implied  if  none  had  been  expressed  in 
the  deed,  but  which  only  extended  to  the 
parceners,  and  not  to  an  alienee  of  one  of 
them;  for,  after  all,  it  could  and  wag  noth- 
ing more  than  a  partition  deed,  and,  the 
warranty  therein  expressed  not  being  differ- 
ent from  the  terms  which  would  be  used  for 
the  expression  of  the  warranty  annexed  by 
law  to  a  partiticm,  it  could  not  be  presumed 
that  in  such  a  deed  it  was  Intended  to. em- 
brace more,  and  hence  would  not  run  with 
the  land. 

The  Judgment  is  therefore  afBimed, 
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LEWI%  Clerk  of  Court,  v.  JAMES,  li- 
sp ector,  et  al. 

NASH,  Cleric  of  Coert,  v.  STATE  TAX  COM- 
MISSION et  al. 

(Court  of  Appeals  of  Kentucky.    Jane  14, 
1921.) 

1.  Offloera  «=9lOO(2)  —  ProhlHtloa  agalest 
change  of  aalarles  applies  oaly  to  aalarled 
ofRcera. 

CJonat  I  235,  probibitiof  a  chance  in  the 
salary  of  a  public  officer  during  his  term,  re- 
lates only  to  salaried  officers,  and  therefore 
does  not  apply  to  a  county  court  clerk,  whose 
compensation  is  wholly  by  specific  fees  and 
commissions. 

2.  OfRoere  4=3lO0(l)— Reqalremeat  of  sarvleet 
without  compensation  does  not  violate  provi- 
sion against  change  of  compensation  unless 
existing  laws  authorize  compensation. 

A  statute  enacted  during  the  term  of  office 
of  a  county  court  clerk,  imposing  upon  such 
clerk  the  duty  of  collecting  motor  vehicle  li- 
censes without  providing  any  compensation  for 
such  collections,  does  not  violate  Const.  {  161, 
forbidding  a  change  in  compensation  of  any  of- 
ficer during  his  term  of  office,  unless  by  legis- 
lation existing  at  the  time  of  the  clerk's  election 
he  was  entitled  to  compensation  for  such  serv- 
ices. 

3.  Officers  ^=999— Legislature  can  add  to  duties 
without  providing  additional  compensation. 

The  Legislature  can  add  to  the  duties  of  an 
office  after  the  incumbent  has  been  elected  and 
require  the  incumbent  to  perform  those  duties, 
though  no  compensation  is  provided  for  the  per- 
formance thereof,  since  the  duties  of  an  office 
for  which  no  compensation  is  provided  are  con- 
sidered ex  officio  duties,  which  the  incumbent 
must  perform  by  reason  of  his  holding  the  of- 
fice. 

4.  Oflleers  «=>94— Neither  state  nor  county  Is 
liable  to  oflleers  In  absence  of  legal  obligation. 

Neither  a  state  nor  county  ever  becomes 
indebted  to  any  of  its  officers  bj  implication,  and 
such  officers,  in  order  to  hold  a  state  or  coun- 
ty responsible  for  a  claim,  must  show  a  legal 
obligation  on  the  part  of  the  county  or  state 
to  pay  it,  especially  in  view  of  Ky.  St.  {  1748, 
forbidding  compensation  for  any  ex  officio  serv- 
ices rendered  or  to  be  rendered  by  an  officer. 

5.  Licenses  €=3l4(l)— Motor  Vehicle  Act  of 
1920  was  Intended  to  embraoe  ail  statutory 
law  on  subject 

Acts  1920,  e.  90,  providing  for  the  regula- 
tion and  licensing  of  veldcles,  was  dearly  in- 
tended to  embrace  all  the  statutory  law  per- 
taining to  the  regulation  of  the  use  of  motor 
vehicles  and  the  licensing  and  operation  thereof. 

6.  Statutes  €=>225  —  Previous  motor  vehicle 
acts  can  be  considered  In  ascertaining  Inten- 
tion In  subsequent  act. 

The  previous  legislation  for  the  operation 
of  motor  vehicles,  especially  Acts  1914,  c.  69 
(Ky.  St.  c.  8Sb),  may  be  considered  in  ascer- 
taining the  intention  of  the  General  Assembly 
in  enacting  Acts  1920,  c.  90. 


7.  Clerks  of  courts  «s>26— Motor  Vehicle  Act 
of  1920  Impliedly  prohibits  commissloa  for  col- 
lecting licenses. 

The  Motor  Vehicle  Act  of  1920,  sections  3, 
fi,  17,  18,  of  which  prescribe  the  duties  of 
clerks  of  the  county  courts  in  relation  to  the 
collection  of  license  fees  from  motor  vehicles, 
and  provides  specifie  fees  as  compensation  for 
many  of  the  services  required,  bnt  not  for  the 
collection  of  the  fees,  and  do  require  that  all 
the  fees  shall  be  paid  over  to  the  State  Tax 
Commissioner,  impliedly  prohibits  the  clerks 
from  retaining  the  6  per  cent  commission  al- 
lowed them  for  collecting  other  license  fees. 

8.  Clerks  of  oMrts  «s>26— Authority  In  Motor 
Vehicle  Act  to  deduct  fees  "under  this  act" 
does  not  authorize  deduction  of  commissloa 
allowed  by  other  statute. 

The  provision  of  Motor  Vehicle  Act  1920,  i 
18,  subsec.  j,  requiring  the  clerk  to  make  an  ac- 
counting for  all  moneys  received  by  him  under 
the  act  after  the  deduction  of  his  fees  "under 
this  act,"  does  not  authorize  the  deduction  of 
the  5  per  cent,  commission  allowed  the  derk  by 
another  statute  for  the  collection  of  other  li- 
cense fees. 

9.  Clerks  of  courts  $=326— General  statute  al- 
lowing commissions  on  licenses  collected  not 
read  Into  Motor  Vehicle  Act. 

The  provision  of  Ky.  St.  {  419S,  allowing 
the  clerk  of  the  county  court  6  per  cent,  com- 
mission on  licenses  collected  by  him  under  the 
terms  of  that  statute,  cannot  be  read  into  the 
Motor  Vehicle  Act  1920,  which  requires  the 
clerk  to  collect  the  license  fees  for  motor  to- 
hides  in  a  method  different  from  that  required 
for  other  licenses. 

10.  Clerks  of  courts  «s>2ft-8tatute  glviaf  fees 
for  specific  acts  In  addition  to  commlssloas 
does  not  Indicate  Intention  tc  allow  commis- 
sion on  motor  vehicle  lloensss. 

The  fact  that  Ky.  St  {  1720,  aUowed  the 
derk  of  the  counly  court  spedfic  fees  for  ape- 
dfic  acts  in  connection  with  the  issuance  of 
licenses,  on  which  he  was  allowed  a  5  per  cent 
commission  for  collection  by  section  4190,  does 
not  show  that  the  Legislature  intended  the  5 
per  cent.^ommission  also  to  apply  to  the  fees 
for  motor  vehides'  licenses  collected  by  him 
under  the  Motor  Vehide  Act 'of  1920,  which 
also  prescribed  specific  fees  for  spedfic  aets^ 
but  did  not  allow  a  commission. 

11.  Clerks  of  courts  «=926— Statute  autheriz- 
Ing  commission  on  moneys  other  than  licenses 
does  not  authorize  commission  en  motor  vehU 
cle  licenses. 

Ky.  St.  I  4242,  aUowing  the  derk  of  the 
county  court  S  per  cent  commission  on  public 
moneys  collected  by  him,  which  manifestly  ap- 
plies to  moneys  other  than  license  taxes  for 
which  a  spedfic  commission  of  thi  same  amount 
was  allowed  by  section  41[)5,  does  not  give  him 
a  commission  on  motor  vehide  license  taxes  col- 
lected by  him. 

Separate  suits  by  S.  H.  Lewis,  Clerk  of  the 
Fayette  County  Court,  against  Henry  U. 
James,  Inspector,  and  others  and  by  J.  B. 
Nash,  Clerk  of  the  Franklin  County  Court, 
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isa-inst  the  State  "Sax  Commission  and  others  i  nnder  him  during  the  previons  week,  together 
Tor  Injunction.  The  cases  were  heard  to- 1  with  the  duplicates  of  receipts  issued  by  him 
Setlier.  On  motion  before  a  judge  of  the  i  during  the  same  period,  all  checks  to  be  made 
3o\irt  of  Appeals  to  dissolve  the  temporary   Payable  to  the  SUte  Treasurer,     (g)  Account 


LnJunctioB  granted  b]r  the  circuit  court.  Mo- 
tion granted,  and  temporary  injunction  dls- 
Bolved. 

Geo.  C.  Webb,  of  Lexington,  Logan  &  My- 
att,  of  LouISTlUe,  and  Morris  ft  Jones,  of 
Frankfort,  for  plaintiffs. 

Clias.  I.  Dawson,  Atty.  Gen.,  for  defend- 
ants. 

HURT,  C  J.  The  General  Assembly  at  its 
regular  1920  session  enacted  a  statute  which 
is  chapter  90  of  the  acts  of  that  body.  It  is 
entitled: 

"An  act  relating  to  rehicles;  regulating  their 
use  and  operation  upon  the  public  highways  of 
this  commonwealth;  providing  for  the  registra- 
tion and  licensing  of  motor  vehicles,  fixing  the 
amount  of  the  license  and  manner  of  payment 
thereof;     providing    for    the    registration    and 
licensing  of  operators  of  motor  vehides  and 
the  amount  of  such  license;  providing  a  method 
of   registration  of  motor  vehicles;    preventing 
Illegal  traffic  in  motor  vehicles;  providing  pen- 
alty for  the  violation  of  this  act,  and  repealing 
any  and  all  conflicting  laws." 

By  the  provisions  of  the  act,  a  license  tax 
was  imposed  upon  the  owners  of  motor  vehi- 
cles, for  the  privilege  of  operating  same,  or 
permitting  the  operation  of  same,  upon  any 
public  highway,  as  defined  in  subsection  (f) 
of  section  1  of  the  act,  as  well  as  a  license 
tax  upon  the  privilege  of  operating  a  motor 
vehicle  as  a  chauffeur,  upon  a  public  high- 
way, as  defined  In  the  act    For  the  regula- 
tion and  control  of  the  operations  of  motor 
vehicles  the  owners  and  chauffeurs  were  re- 
quired to  register  with  tthe  Tax  Commission 
through  the  medium  of  the  clerks  of  the  coun- 
ty court,  upon  whom  the  act  imposed  a  great 
many  duties  with  regard  to  such  registration, 
furnishing  application   blanks  therefor,  re- 
ceiving applications,  issuing  receipts  provid- 
ed for  in  the  act,  collection  of  license  taxes, 
distributing  plates  and  badges,  keeping  rec- 
ords, and  probably  other  duties.    In  the  act, 
the  duties  of  the  clerks  are  stated  as  follows 
In  section  17  thereof: 

"Sec.  17.  Dutie*  of  ihe  Clerk,  (a)  It  shall 
be  the  duty  of  the  clerk  in  each  county  to  see 
tliat  the  provisions  of  this  act  in  his  county 
are  eoforced,  and  in  doing  so  he  shall:  (b) 
Take  all  applications  as  provided  in  this  act. 
(c)  Issue  the  receipts  provided  for  in  this  act 
on  blanks  furnished  by  the  commission,  (d) 
Collect  the  fees  due  the  state  as  provided  for 
in  this  act.  (e)  Distribute  the  registration 
plates  and  badges  furnished  by  the  commission 
and  keep  a  complete  record  in  his  office  for  the 
"^  benefit  of  the  public  of  all  such  registrations 
in  his  county,  and  to  notify  the  owner  or  chauf- 
feur of  the  receipt  by  him  of  the  duplicate 
badges  or  plates,  (f)  Remit  and  report  each 
Monday  to  the  commission  all  moneys  collected 


to  the  commission  for  all  registration  plates, 
badges  and  receipt  forms  consigned  to  him,  at 
such  time  or  times  as  the  commission  may  di- 
rect; give  the  commission  timely  notice  of  a 
probable  deficiency  of  plates  or  other  supplies." 

As  compensation  to  the  clerk  for  the  serv- 
Icee  required  of  film  by  the  provisions  of  the 
act,  it  Is  provided  that  he  may  collect  from 
the  licensees  the  following  fees  for  the  fol- 
lowing specific  services: 

(1)  For  filing  an  application  for  registra- 
tion, receiving  Ucense  fee,  and  giving  to  the 
applicant  a  receipt  containing  the  registra- 
tion number  and  the  information  included  in 
the  application,  and  two  plates  beann£  the 
number,  the  sum  of  30  cents. 

(2)  For  delivering  to  one  who  has  lost  a 
registration  receipt,  upon  application  filed, 
the  sum  of  40  cents. 

(3)  For  receiving  from  a  licensee  a  state- 
ment as  to  his  loss  of  a  registration  plate  or 
plates,  receiving  60  cents  for  each  plate  or 
plates  desired  to  be  duplicated  and  giving 
receipt  therefor,  the  sum  of  40  cents. 

(4)  Notifying,  by  mail,  the  licensee  of  the 
receipt  of  the  duplicate  plate  or  plates,  tak- 
ing up  the  receipt  above  menti<med  and  de- 
livering to  the  licensee  the  duplicate  plate  or 
plates,  the  sum  of  40  cents. 

(5)  When  a  vehicle  is  sold,  receiving  the 
indorsed  receipt  of  the  original  owner  and  the 
bill  of  sale,  and  retaining  same,  receiving  the 
transfer  fee  of  one  dollar,  and  issuing  a  re- 
ceipt bearing  the  same  date  and  information 
as  is  required  in  the  original  receipt,  except 
the  change  in  name  and  address,  the  sum  .of 
40  c^its. 

(6)  For  receiving  registration  plates,  and 
indorsed  receipts  from  a  licensee,  who  has 
"junked"  a  vehicle,  and  forwarding  these, 
with  a  copy  of  bill  of  sale,  to  the  State  Tax 
Commission,  the  sum  of  40  cents. 

(7)  For  receiving  application  for  a  chauf- 
fevir's  Ucense,  receiving  license  fee,  deliver- 
ing a  receipt  containing  the  name  and  ad- 
dress, registration  number  and  description  of 
the  applicant,  and  a  numbered  metal  badge  to 
the  applicant,  the  sum  of  40  cents. 

(8)  For  duplicating  receipt  and  badge  of  a 
chauffeur,  who  has  lost  the  original,  the  sum 
of  40  cents.  ' 

Section  18  of  the  act,  among  other  provi- 
sions, contains  the  following: 

"Sec.  18.  Duties  of  the  Commission,  (a)  It 
shall  be  the  duty  of  the  commission  to  carry 
out  the  provisions  of  this  act,  and  in  so  doing 
shaU:    •    •    • 

(i)  Disposition  of  Funds.  Receive  all  mon- 
eys forwarded  by  the  clerk  in  each  county  and 
turn  over  same  to  tbe  auditor  for  the  benefit 
of  the  state  road  funds;  and  out  of  this  fund 
shall  be  paid  tbe  expenses  of  said  commission 
inddent  to  the  enforcement  of  this  act,  said 
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parment  befai(  made  in  the  manner  provided 
by  law  for  payment  of  salaries  and  expenses. 
"(J)  Bettlemonts.  Shall  at  the  end  of  each 
fiscal  year  make  a  settlement  of  the  accounts 
showing  the  receipts  and  expenditures,  and  file 
same  with  the  Auditor  of  Public  Accounts  for 
tlte  state.  And  they  shall  furtber  require  an 
accounting  from  the  derk  in  each  county  for 
all  moneys  received  by  bim  under  the  provisions 
of  this  act,  after  the  deduction  of  his  fees  un- 
der this  act,  and  for  all  receipts,  forms,  plates 
and  badges  consigned  to  him." 

Section  22  of  the  act  provides  as  foUows: 

"Any  and  all  laws  and  parts  of  laws  in  con- 
flict herewith  are  hereby  repealed." 

Bach  of  the  plaintiffs,  who  is  a  clerk  of  a 
county  court,  one  for  the  county  of  Fayette, 
and  the  other  for  the  county  of  Franklin,  in- 
stituted an  action  against  the  State  Tax  Gom- 
mlfislon,  and  the  Individual  members  thereof, 
and  the  former  Included  as  defendants  to  his 
action  the  Inspector  and  Examiner  and  the 
Treasurer,  but  each  of  the  actions  Involves  the 
same  question  for  decision,  and  were  heard 
together  In  the  trial  court  A  demurrer  was 
sustained  to  the  petition  of  the  clerk  of  the 
Fayette  county  court,  so  far  as  it  concerned 
the  Inspector  and  Examiner  and  the  Treasur- 
er. The  plaintiffs  claim  that  they  are  entl> 
tied  to  retain  5  per  centum  of  the  moneys  col- 
lected by  them  and  paid  over  to  the  treasurer 
of  the  state,  through  the  Tax  Commission, 
from  the  license  taxes  imposed  upon  the  own- 
ers of  motor  vehicles  and  chauffeurs,  as  com- 
pensation for  their  services  In  receiving  and 
remitting  such  taxes.  Averring  that  the  de- 
fendants were  demanding  that  they  pay  over 
to  the  state  the  entire  sum  of  such  taxes,  and 
threatening  to  inflict  penalties  upon  them  for 
failing  to  do  so,  the  plaintiffs  ask  an  injonc- 
tlon  against  the  defendants,  to  restrain  them 
from  taking  such  action.  The  circuit  court 
being  of  the  opinion  that  section  4195,  Ky. 
Stats.,  applied  to  the  collection  and  remission 
of  the  taxes  In  controversy,  and  that  the 
plaintiffs  were  entitled  to  retain  the  6  per 
centum  of  the  sum  of  all  license  taxes  collect- 
ed and  paid  over  by  them  under  chapter  90 
Session  Act  1920,  a  temporary  Injunction  re- 
straining the  members  of  the  Tax  Commis- 
sion from  requiring  the  plaintiffs  to  account 
for  or  to  pay  over  the  6  per  centum,  and  the 
question  is  now  before  me,  as  a  Judge  of  the 
Court  of  Appeals  upon  the  motion  of  the 
Tax  Commission  and  Attorney  Gteneral,  to 
dissolve  the  injunction. 

The  following  facts  are  conceded;  (1) 
Chapter  90,  Session  Acts  1020,  was  enacted 
after  the  plaintiffs  had  been  elected  and  In- 
ducted into  their  respective  offices,  and  (2)  the 
duties  imposed  upon  them  by  that  act  were 
duties  which  they  had  not  theretofore  been 
required  to  perform,  either  with  or  without 
compensation.  Both  plaintiffs  and  defend- 
ants invoke  sections  161  and  235  of  the  Con- 
stitution, the  former  of  which  provides  that — 


"Tho  compensation  «f  anr  city,  county,  town 
or  municipal  officer  shall  At  be  changed^  after 
his  election  or  appointment,  or  during  his  term 
of  office" 

— and  that  latter  prohibits  a  change  in  the 
salary  of  a  public  officer  during  the  term  for 
which  he  la  elected.  The  plaintiffs  contend 
that  6  per  centum  of  all  public  moneys  wlil<A 
a  county  clerk  Is  required  to  collect  and  pay 
Into  the  treasury  was  a  fixed  fee  for  such 
service  pertaining  to  the  office  when  they 
were  elected  and  Inducted  luto  office,  and  that 
It  Is  beyond  the  power  of  the  General  A»> 
sembly  to  require  them  to  perform  any  such 
service  and  to  deny  such  compensation,  and 
that  the  statute  should  not  on  that  account 
be  so  construed;  while  the  defendants  con- 
tend that  to  permit  the  plaintiffs  to  retain 
the  5  per  centum  in  controversy  would  be  to 
authorize  a  change  In  their  compensation 
during  their  terms  of  office,  and  hence  viola- 
tive of  the  cited  provlslona  of  the  Constitu- 
tion. 

[1]  The  compensation  of  the  oflSce  of  coun- 
ty court  clerk  arising  wholly  from  spedflc 
fees  and  commissions.  It  is  apparent  that  sec- 
tion 235  of  the  Constitution  is  not  involved, 
because  that  has  relation  only  to  salaried  of- 
fices. 

[2]  It  is  also  apparoit  that  the  invoking  of 
the  section  161  of  the  Constitution  is  without 
need  upon  the  part  of  either  the  plaintiffs  or 
defoidants,  unless  the  Legislature  has  by 
existing  legislation  attempted  to  authorize 
the  plaintiffs  to  retain  as  compensation  5 
per  centum  of  the  license  taxes,  which  they 
are  required  to  collect  and  pay  over,  by  chap- 
ter 90,  supra,  or  to  take  away  from  them 
some  fixed  source  of  compensation  of  their 
offices,  and  if  such  legislation  does  not  exist 
it  is  unnecessary  to  decide  whether  section 
161,  supra,  would  or  would  not  effect  it  In 
the  light  of  the  conclusion  which  has  been 
arrived  at.  It  Is  altogether  unnecessary  to 
discuss  the  ^ect  of  161  or  235,  supra,  upon 
the  rights  of  officers,  with  the  distinction  to 
be  drawn  between  offices  to  which  a  fixed 
salary  la  attached  and  those  of  which  the 
compensation  Is  specific  fees  and  commis- 
sions. 

[3]  It  Is  very  weU  settled  that  it  is  wlthto 
the  power  of  the  Legislature  to  add  to  the 
duties  of  an  office  after  an  Incumbent  has 
been  elected,  and  during  his  term  of  office, 
and  he  will  be  required  to  perform  those  du- 
ties although  no  compensation  Is  provided  at 
all  for  the  performance  of  the  additional  du- 
tleSk  It  has  been  consistently  held  that  to 
add  to  the  duties  of  a  salaried  office  during 
the  term  of  an  incumbent  does  not  entitle 
the  incumbent  to  any  additional  compensation 
on  accoimt  of.  added  duties,  and,  as  applied 
to  an  office,  the  compensation  for  the  duties 
of  which  are  specific  fees  for  certain  specific 
duties  of  the  office,  that  the  Incumbent  will 
not  be  entitled  to  compensation  for  any  other 
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.duties  than  ttioM  foe  tbe  performance  of 
wblcb  compensation  Is  provided.  Tbe  other 
duties  of  Bocb  an  office  are  considered  ex 
officio  dntles,  which  the  incumbent  must 
perform  by  reason  of  his  holding  the  office. 
29  Cyc.  1424;  Mitchell  t.  Henry  County, 
124  Ky.  833, 100  S.  W.  220,  30  Ky.  Law  Bep. 
1061;  Brown  t.  Laurel  Ck>nnty  Fiscal  Oourt, 
175  Ky.  747,  ld4  S.  W.  90T;  James  v.  Duffy, 
140  Ky.  607,  134  S.  W.  4S8,  140  Am.  St.  B^ 
404;  %>aldln(  ▼.  Tbombury,  128  Ky.  533, 
103  S.  W.  2»1, 106  8.  W.  006,  31  Ky.  Law  Bep. 
738;  Jefferson  County  v.  Waters,  114  Ky.  48, 
70  S.  W.  40.  24  Ky.  Law  Bep.  816;  Locke  v. 
City  of  Central,  4  Colo.  66,  84  Am.  Bep.  65; 
and  many  other  cases  of  the  same  and  similar 
holdings. 

[4]  Hence,  although  chapter  00,  supra,  re- 
quired tbe  plaintiffs,  as  a  duty  of  their  re- 
spective offices,  to  collect  the  license  taxes 
therein  provided  for,  and  to  pay  over  same  to 
tbe  state,  their  right  to  have  and  retain  a 
commission  of  6  per  centum,  or  any  other 
sum,  would  depend  entirely  upon  whether 
authority  for  such  action  can  be  found  in  the 
statutes  of  the  state  now  existlag,  for  it  has 
been  heretofore  held  that  neither  a  state  nor 
county  ever  becomes  indebted  to  any  of  their 
agents  by  implication,  and  that  such  agent, 
in  order  to  hold  a  state  or  county  responsible 
for  a  claim,  most  show  a  legal  obligation  on 
the  part  of  state  or  county  to  pay  It.  Worth- 
am  V.  Grayson  County  Court,  13  Bush,  53. 
This  principle  is  emphasized  by  section  1749, 
Ky.  Stats.,  which  provides  that — 

"No  fee  UU  shall  be  made  oat,  or  eon^ensa- 
tion  allowed  hereafter,  for  any  ex  ofiScio  serv- 
ices rendered  or  to  be  rendered  by  an  officer." 

[(1  To  determine  the  merits  of  plalntUTs 
contenttom  the  result  depending  upon  a  con- 
Btmctlai  of  the  present  statutes  applicable  to 
such  subjects  will  make  necessary  the  as- 
certainment as  to  whether  or  not  the  Legis- 
lature, in  enacting  chapter  90,  Intended  tliat 
the  clerks  should  have  the  right  to  a  commis- 
sion of  6  i)er  centum  on  the  license  taxes  as 
claimed  by  them.  This  is  arrived  at  from  ail 
the  provisions  of  chapter  00,  supra,  and  from 
a  consideration  of  any  other  existing  statutes 
which  are  in  pari  materia  with  it.  The  pro- 
visions of  chapter  90,  supra,  which  have  been ' 
cited,  and  the  other  provisions  of  that  chap- 
ter, indicate  very  clearly  that  the  Legisla- 
ture intended  that  it  should  embrace  aU  of 
the  statutory  law  Intended  to  be  enacted,  per- 
taining to  the  subject  of  regulating  the  use 
of  motor  vehicles,  the  licenses  for  operating 
same,  and  the  collection  and  disbursement  of 
the  license  taxes  arising  from  that  source^ 
It  Is  intended  to  be  a  very  comprehensive 
act,  and  the  provision  in  it  by  whidi  It  is 
declared  that  all  laws  and  parts  of  laws  In 
conflict  with  its  provisions  were  repealed  In- 
dicates dearly  that  it  was  meant  to  end>race 
all  statutory  provisions  pertaining  to  the 
snbjecta  legldated  about.  It  is  also  clear 
2S1S.W.-S4 


that  the  Legislatnre  Intended  to  adopt  a  dif- 
ferent systsm  for  the  collection  and  disposi- 
tion of  the  funds  arising  from  the  Uoeose 
taxes  imposed  by  chapter  00  tlian  Is  applied 
to  other  license  taxes  Imposed  by  other  laws. 
The  entire  funds  arising  from  licenses  im- 
posed by  chapter  00,  supra,  are  to  l>e  devoted 
to  the  ImproTement  and  building  of  the  public 
roads  in  the  state,  while  the  great  bulk  of 
other  license  taxes  imposed  come  into  the 
general  expenditure  fond  of  the  state. 

[I]  Ths  previous  legislation  in  regard  to 
licenses  for  the  operation  of  motor  vehicles 
may  be  looked  to  to  ascertain  the  intmticm 
of  the  Oeneral  Assembly  in  enacting  chapter 
90,  and  especially  the  act  of  1014  (chapter  60), 
which  is  chapter  88b,  Ky.  Stats.,  and  which  is 
repealed  by  the  repealing  clause  of  chapter 
90,  and  the  other  acts  preceding  it  It  wiU 
thus  be  seen  that  the  pravlous  l^islatlon  re- 
Quired  the  c(^ectlon  and  paying  over  to  ths 
treasury  of  the  license  taxes  upon  motor  ve* 
hides,  without  any  commission  allowed  to 
any  official,  whose  duty  it  was  to  make  the 
collections,  firom  which  it  appears,  that  the 
policy  of  the  state  has  been,  from  the  first 
legislation  iq?on  that  subject,  to  require  the 
collection  of  these  taxes  without  any  cost  to 
the  state  treasury  in  the  way  of  a  percentage 
to  the  collector,  and  such  policy  must  at 
least  be  persuasive  of  the  purpose  of  the 
Legislature,  when  it  enacted  chapter  90,  su- 
pra, and  wherein  is  not  incorporated  any 
provision  for  a  percentage  to  the  derks. 

[7]  Looking  now  broadly  to  the  require- 
ments at  chapter  90,  whidi  for  the  first  time 
imposed  the  duty  of  collecting  the  licmse 
taxes  upon  the  operation  of  motor  Tchides 
upon  the  county  derks,  it  is  found  that  sec- 
tion 3  of  that  act  provides  that  the  derk 
shall  receive  and  file  the  application  for  a 
license,  and  shall  receive  the  license  tax  and 
give  to  the  owner  a  receipt  containing  the 
registration  number,  and  the  Information  in- 
duded  in  the  application,  and  two  plates 
bearing  the  number,  and  for  this  service  the 
statute  provides  as  follows: 

"For  services  performed,  tbe  owner  shall 
pay  the  eonnty  derk  the  smn  of  thirty  cents 
for  registration.'' 

When  a  licensee  has  lost  the  registration 
plates  and. applies  for  duplicates,  subsection 
(c)  of  section  3,  supra,  requires  him  to  pay 
and  the  derk  to  receive  the  sum  of  60  cents 
for  each  plate,  and  to  issue  to  the  licensee  a 
receipt  therefor,  "and  for  which  service  the 
owner  shall  pay  the  clerk  the  sum  of  forty 
cents."  The  same  subsection  provides  that 
upon  receipt  of  the  duplicate  plate,  or  plates, 
the  derk  shall  notify  the  licensee,  by  mall, 
and  tbe  licensee  shall  return  to  the  clerk 
the  receipt  glv«i  him  for  the  payment  of  the 
price  of  the  duplicate  plates^  and  upon  tbe 
delivery  of  the  plates,  the  statute  provides, 
"And  for  this  serrlee  the  owner  shall  pay 
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tbe  derk  the  sum  of  forty  cents."  When  a 
purcbaser  of  a  vehicle  from  a  licensed  owner 
desires  a  transfer,  be  Is  required  to  present 
an  indorsed  receipt,  pay  the  transfer  fee  of 
$1  to  the  clerk,  and  for  which  the  clerk  gives 
him  a  receipt,  subsection  (d)  par.  4,  of  section 
8  of  the  act  thus  provides  that  "for  his  serv- 
ices hereunder,  tbe  purchaser  shall  pay  the 
clerk  a  fee  of  forty  cents."  When  the  derk 
collects  the  tax  from  an  applicant  for  a 
chauffeur's  license,  issues  him  a  receipt,  and 
gives  him  a  numbered  metal  badge,  subsection 
(a)  of  section  6  of  the  act  thus  provides, 
"And  for  his  servloes,  the  registrant  shall 
pay  to  tbe  clerk  a  fee  of  forty  c^nts."  Sub- 
section (d),  par.  4,  of  section  3  of  the  act 
provides  that,  when  a  purchaser  "Junks"  or 
otherwise  renders  the  automobile  unfit  for 
future  use,  he  will  be  relieved  of  tbe 
duty  of  transferring  registration  by  the  de- 
livery of  registration  plates,  indorsed  re- 
ceipt, and  a  second  copy  of  the  bill  of  sale  to 
the  derk,  who  will  return  the  plates,  receipt, 
and  copy  of  the  bill  of  sale  to  the  Commis- 
sion, "and  for  these  services  the  purchaser 
shall  pay  the  clerk  the  sum  of  forty  cents." 
Subsection  (f)  of  section  17  of  tbe  act,  supra, 
requires  the  clerk  to  report  and  remit  to  the 
Commission  on  each  Monday  all  moneys  col- 
lected by  him  during  tbe  previous  week,  and 
subsection  (d)  of  the  same  section  Indicates 
the  moneys  to  be  collected  and  remitted  as 
"the  fees  due  the  state  as  provided  for  In 
this  act"  Subsection  (])  of  section  18  of  the 
act  provides  that  at  the  end  of  each  fiscal 
year  the  Tax  Commission  shall  "farther 
require  an  accounting  from  the  clerk  In  each 
county  lor  all  moneys  received  by  him  under 
the  provisions  of  this  act,  after  the  deduction 
of  his  fees  under  this  act,"  etc.  The  legisla- 
tive Intention  to  require  the  clerk  to  pay  over 
the  entire  sum  of  the  license  taxes  collected 
by  him  under  the  act,  and  to  compensate  him 
for  his  services  only  to  the  extent  provided 
for  In  tbe  act,  could  not  very  well  be  ex- 
pressed more  strongly  than  Is  done  by  the 
foregoing  language. 

[I]  It  Is  suggested  that  the  language  of 
the  statute,  "deducting  his  fees  under  this 
act,"  means  tbe  5  per  centum  claimed  by  the 
plaintiffs ;  but  this  contention  is  necessarily 
not  well  grounded,  since  the  fees  to  be  de- 
ducted are  those  provided  for  by  the  act, 
and  nowhere  in  the  act  la  a  commission  of  5 
per  centum  to  the  clerk  provided  for.  The 
language  manifestly  has  reference  to  the 
fees  above  enumerated  to  be  i)ald  to  the 
clerk  by  the  licensees,  because  they  are  the 
only  fees  provided  for  under  the  act,  and 
the  language  was  used  to  make  the  meaning 
clear,  as  the  fees  are  collected  by  virtue  of 
the  act,  and,  the  writer  having  broadly  pro- 
vided that  "all  moneys  collected  under  the 
act"  were  to  be  accounted  for,  the  language 
above  stated  was  tb'en  added,  to  except,  for 
the  ofiBcer,  tbe  fees  allowed  to  him  under  the 


act  By  the  terms  of  the  act  the  Ijeglslature 
provided  at  least  for  the  compensation  it 
Intended  for  the  clerk  to  have  for  collecting 
the  license  taxes,  along  with  the  other  serv- 
ices It  required  of  him,  for  some  of  which  no 
compensation  was  provided  at  all,  and  al- 
though the  compensation  may  be  considered 
scant  and  insufficient  and  as  Imposing  an 
onerous  duty  upon  the  clerk  beyond  the 
value  of  his  compensation,  with  that  question 
tbe  courts  can  have  nothing  to  do,  as  that 
was  a  question  wholly  within  the  legislative 
discretion.  The  failure  of  the  Legislature 
to  provide  any  compensation  for  tbe  clerk 
for  the  responsibility  of  holding  and  remit- 
ting tbe  funds  collected  from  the  license 
taxes  does  not  authorize  the  clerk  to  have  a 
claim  against  the  state  on  that  account  as 
heretofore  stated,  unless  there  Is  some  statute 
which  authorizes  such  compensation.  It  Is 
clear  enough  that  chapter  90,  supra,  does  not 
contain  any  provision  permitting  the  clerk 
to  retain  any  per  centum  of  the  taxes  col- 
lected, but  requires  him  to  pay  over  to  the 
-treasury,  not  a  part  "hut  all  the  moneys 
collected  under  him  during  the  previous 
week,"  and  the  Tax  Commission  is  required 
to  cause  the  derk  to  account  not  for  a  part 
of  the  sum  of  the  taxes  collected,  but  "for  all 
the  moneys  received  by  him  under  the  provi- 
sions of  this  act  after  the  deduction  of  his 
fees,"  etc.  If  the  Legislature  did  not  intend 
to  predude  by  the  above  language  the  right 
of  the  clerk  to  retain  a  percentage  of  the 
taxes  collected,  there  could  be  no  reason  for 
the  use  of  the  word  "all"  when  referring  to 
the  moneys  to  be  paid  over  to  the  treasury. 
In  defining  the  duties  of  the  clerk,  and  its 
reiteration,  what  tbe  duties  of  the  Tax  Com- 
mission are  defined. 

The  plaintiffs,  however,  contend  that  sec- 
tions 4195,  4242,  Ky.  Stats.,  control  their 
rights  in  the  premises  and  entitle  them  to 
retain  the  6  per  centum  of  tbe  license  taxes 
In  controversy.    Section  4165  Is  as  follows: 

"When  such  license  is  granted,  the  countr 
derk  shall  fill  up  the  original  stub.  The  orig- 
inal he  shall  deliver  to  the  person  to  wboin  it 
is  granted,  and  shall,  Within  two  days  there- 
after, forward  the  duplicate  to  the  Auditor  of 
Public  Accounts,  who  shall  charge  •  •  •  the 
tax  to  him,  and  the  clerk  shall,  once  each  month, 
pay  the  license  tax  collected  into  the  state 
treasury;  and  said  clerk,  as  compensation  for 
his  services,  shall  be  allowed  5  per  cent  com- 
mission on  all  license  tax  collected  and  account- 
ed for  by  him." 

Section  4242,  Ky.  Stats.,  provides  as  fol- 
lows: 

"Bach  drcuit  and  county  derk  shall  make 
out  an  account  of  all  taxes  and  other  public 
money  received  by  him  up  to  tbe  first  day  of 
each  circuit  court;  and  said  report  shall  show 
in  detail  of  whom  said  moneys  were  received, 
for  what  and  when  received,  and  shall  be  veri- 
fied by  him  and  entered  of  record;  and  he  shall 
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pay  ov«r  the  public  money  remaiaing  in  bia 
handa  to  the  traatee  of  the  jury  fund,  until 
otherwise  provided  by  law,  ao  much  thereof  aa 
the  court  may  by  order  direct  aa  being  neces- 
aary  for  the  payment  of  the  jurora;  and  the 
original  account  certified  with  the  order  of  the 
court,  shall  be  transmitted  with  the  balance  of 
the  funds  to  the  auditor.  The  clerk  shall  be 
aAwed  6  per  cent,  commission  on  isaid  aums 
reported  and  paid  by  him.    *    •    • " 

W  Aa  A  reaMm  for  tbe  contention  that 
sections  4195  and  4242,  Ky.  Stats.,  apply  and 
entitle  tbe  plalntHTs  to  tbe  percentage  of  the 
taxes  claimed,  it  is  insisted  that  neither  of 
the  sections  have  been  repealed,  nor  in  any 
manner  modified,  and  should  be  read  into 
the  provisions  of  chapter  90,  supra.  That 
they  have  not  been  repealed  nor  modified  by 
chapter  90,  nor  any  other  statute,  seems  to 
be  true,  as  neither  of  them  bear  any  relation 
or  were  ever  intended  in  any  way  to  have 
effect  upon  the  collection  of  license  taxes,  for 
the  operation  of  motor  vehicles.  Tbe  stat- 
utes, supra,  are  secticms  of  an  act  of  March 
15,  1906,  and  that  statute  Imposed  a  great 
many  license  taxes,  many  of  which  were  to  be 
granted  by  the  clerk  of  the  county  court,  who 
was  made  the  collector  of  certain  of  the  li- 
cense taxes,  therein  designated.  The  stat- 
ute of  March  15,  1906,  which  is  now  diapter 
106,  Ky.  Stats.,  also  provided  that  all  li- 
censes should  be  granted  by  the  clerk  of  the 
county  court,  when  not  otherwise  provided 
by  law.  There  were  imposed  other  license 
taxes,  where  the  licenses  were  to  be  granted 
by  other  officers,  and  the  collection  of  the 
taxes  Imposed  upon  others.  Section  4195. 
Bupta,  authorized  the  payment  to  the  clerk 
of  a  commission  of  5  per  centum  upon  the 
sum  of  the  license  taxes,  collected  by  him, 
and  paid  to  the  Treasurer,  under  chapter  108, 
Ky.  Stats.,  and  upon  the  license  taxes  desig- 
nated for  bis  collection,  by  the  provisions  of 
that  chapter.  The  taxes  collected  from  those 
llcoises  (he  clerk  was  required  to  report  to 
the  auditor  within  two  days,  and  once  in 
each  month  to  pay  the  taxes  into  the  treas- 
ury. The  section,  supra,  could  have  bad  no 
relation  to  a  tax  upon  motor  vehicles,  as  at 
the  time  of  its  enactment  no  such  licenses 
were  required.  The  things  for  tbe  doing  of 
which  the  clerk  was  authorized  to  license  and 
to  collect  the  taxes  and  to  receive  a  com- 
mission for  collecting  were  all  specifically 
designated  in  the  statute  of  which  section 
4195  is  a  part  Such  section  is  in  fall  force 
and  effect  touching  the  purposes  for  which  it 
was  enacted.  'While  a  license  tax  created 
since  the  enactment  of  that  statute,  with  no 
provisions  as  to  i_ts  collection,  or  other  sped- 
flc  arrangement  "different  from  the  licenses 
provided  for  in  chapter  108,  supra,  which  are 
designated  as  colle^ble  by  the  clerk,  would 
fall  under  the  provisions  of  section  4195, 
supra,  a  licoise  tax  thereafter  created,  al- 
though to  be  collected  by  the  clei^,  ia  neces- 


sarily subject  to  the  conditions  provided  for 
by  the  statute  creating  it,  if  any  different 
conditions  are  imposed,  such  as  to  apply  to 
tbe  motor  license  taxes,  provided  for  by 
chapter  90,  supra.  When  license  taxes  were 
imposed  upon  the  operation  of  motor  vehi- 
cles upon  the  highways,  the  taxes  were  made 
payable  to  the  Secretary  of  State,  and  after- 
wards to  the  Commissioner  of  Motor  Vehi- 
cles, as  a  subordinate  <rf  the  Secretary  of 
State,  and  no  commissions  were  allowed  or 
paid  for  the  collecting  of  the  taxes.  When 
by  chapter  90,  siwra,  the  duty  of  collecting 
the  license  taxes  for  the  operation  of  motor 
vehicles  were  imposed  upon  the  county  clerks, 
it  was  upon  different  terms  and  under  differ- 
ent regulations  from  those  governing  the  col- 
lection of  other  license  taxes,  which  they  are 
now  and  had  been  theretofore  authorized  to 
collect,  and  one  of  the  conditions  was  that 
they  should  pay  the  entire  tax  collected  by 
them  into  the  treasury  upon  each  Monday, 
aad  another  was  that  by  the  terms  of  the 
statute  imposing  the  duty  no  commission  for 
the  collection  was  provided  for,  but  in  terms 
was  denied.  If  section  4195,  supra,  should 
be  attempted  to  be  added  to  chapter  00,  no 
requlremoit  of  it  would  be  consistent  with 
the  requirements  of  chapter  90  with  reference 
to  the  duties  of  the  clerk. 

[10]  It  is  suggested  that,  in  addition  to  a 
commission  of  5  per  centum  upon  tlfe  license 
taxes,  which  the  derk  was  authorized  to 
collect,  under  chapter  108,  Ky.  Stats.,  he  was 
also  entitled  to  collect  a  specific  fee  for  is- 
suing a  license  (section  1720,  Ky.  Stats.),  and 
for  such  reason  the  fees  allowed  him  for 
if)eciflc  duties  performed  by  him,  under 
chapter  90,  supra,  was  not  in  paymoit  for 
his  services  in  collecting  and  Temitting  the 
taxes.  The  difference  in  the  two  statutes  is 
that  chapter  108,  Ky.  Stats.,  expressly  allows 
the  commission,  and  section  1720,  supra,  ex- 
pressly provides  the  fee,  for  granting  a  li- 
cense, while  chapter  90,  supra,  expressly  pro- 
vides the  fees  for  certain  specific  services^ 
among  which  is  collecting  the  taxes,  and,  by 
the  strongest  implication  amountipg  to  an 
express  denial,  denies  any  commission  or 
percentage  for  holding  and  remitting  the 
money,  and  imposes  sudi  duty  and  others 
upon  the  cleiic  as  ex  officio  duties  without 
compensation.  Section  4195,  supra,  was  in 
force  when  chapter  90  was  enacted,  and, 
having  been  in  force  for  many  years,  thereto- 
fore, the  Legislature  is  presumed  to  have 
known  of  its  requirements  and  limitations, 
and  to  have  considered  same  when  enacting 
cBiapter  90,  but  it  cannot  be  held  that  it 
contemplated  or  intended  that  the  collection 
of  taxes  provided  for  in  that  chapter  should 
be  subject  to  the  conditions  of  section  4195, 
since  the  latter  statute  expressly  provided  for 
the  payment  of  the  taxes  once  eadi  month 
by  the  clerk  to  the  auditor,  and  the  retention 
of  6  per  cMtnm  as  a  commission,  while  the 
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moneys  collected  by  the  clerk  under  chapter 
90  the  I^irlslature  provided  should  be  remit- 
ted to  the  treasury  through  the  Tax  Com- 
mission once  each  week,  and,  instead  of  ex- 
pressly providing  for  the  retention  of  a  per- 
centage, expressly  required  the  remission  of 
the  entire  sum  collected.  Hence  If  by  any 
construction  section  4196  could  be  added  to 
chapter  90  as  a  part  of  It,  all  of  Its  provlsl<»s 
would  be  inconsistent  with  the  provisions  of 
cjhapter  90,  and  would  fall  under  the  efTect 
of  the  repealing  clause  In  the  latter  statute. 
[11]  Section  4242,  supra,  manifastly  applies 
to  public  moneys  which  It  was  the  clerk's 
duty  to  collect,  under  chapter  108,  Ky.  Stats., 
and  other  statutes,  other  than  license  taxes, 
since  section  419S  applied  to  license  taxes 
specially.  Under  the  law,  the  clerk  had  the 
duty  of  collecting  special  taxes,  such  as  taxes 
ui)on  deeds,  mortgages,  powers  of  attorney, 
and  in  some  Instances  certain  taxes  upon 
property,  and  such  like,  and  section  4242  was 
a  direction  as  to  all  such  public  moneys,  and 
other  than  license  taxes.  If  such  section 
was  attempted  to  be  added  to  and  read  with 
the  provisions  of  chapter  90  all  the  provi- 
sions of  it  would  be  contradictory  of  the  pro- 
visions of  chapter  90,  unless  the  single  sen- 
tence, which  provides  that  the  clerk  shall  be 
allowed  a  commission  up<ni  the  sums  collect- 
ed and  ppld  over  by  him  could  be  held  ood- 
sistent  with  It,  and  to  Insist  that  the  one 
sentence,  which  manifestly  refers  to  public 
moneys,  then  authorized  to  be  collected,  by 
statutes  then  In  force,  and  to  moneys  other 
than  license  taxes,  should  be  lifted  out  of 
the  section,  discarding  the  other  provisions 
of  it  and  its  context,  end  held  to  apply  to 
the  taxes  collected  under  <diapter  90,  Is  not 
supported  by  any  sound  reason.  Henoe  It  Is 
concluded  that  neither  section  4195  nor  4242 
has  any  application  to  the  provisions  of 
chapter  90,  supra. 

It  is  therefore  concluded,  that  the  derks 
of  the' county  court  cannot  retain  6  per  cent- 
am  of  the  license  taxes  collected  by  them 
under  the  provisions  of  chapter  90,  supra, 
and  the  temporary  injunction  granted  by  the 
circuit  court  is  dissolved. 

Judges  THOMAS,  SETTLE,  OLARKB,  and 
CIjAT  considered  the  motion  with  me,  and 
concur  in  the  conclusion  reached. 


STANCE  et  al.  v.  PRICE. 

(Court  «f  Appeals  of  Kentucky.    June  8, 
1921.) 

I.  Corporations   i&=35i 4(1)— Plea   denying   ex- 
istence of  corporation  plea  of  nul  tiel  corpo- 
ration. 
In  the  language  of  common-law  pleading,  a 
plea  denying  the  existence  of  a  corporation  is 
called  a  plea  of  nol  tiel  corporation. 


2.  Corponitlras  ^9514(1)— PImMng  «s3lii— 
Pleading  of  ■■!  tM  oorporation  Is  In  abate- 
ment, and,  If  sustained,  addltionaJ  parties  may 
he  ordered. 

The  objection  raised  by  plea  of  nul  tiel  cor- 
poration will  be  considered  In  abatement  rather 
than  in  bar,  and  when  it  appears  the  objection 
is  well  taken  it  furnishes  ground  for  order  r^ 
quiring  additional  parties  to  be  made. 

3.  Pleadisg  «=>l  11— After  plea  of  aul  tisi  cor- 
poration sustalnec^  defendant  entitied  to  dis- 
missal In  absence  of  tendered  ameBdmant. 

Where  a  plea  of  nul  tiel  corporation  is  filed 
and  sustained,  defendant  is  entitled  to  dismissal 
of  the  action  without  prejudice  in  the  absence 
of  a  tendered  amendment  making  new  parties 
and  correcting  the  mistake  or  misnomer  ia  the 
petition. 

4.  Pleading  «=>I06(I)— Plea  In  abatement  does 
nbt  deny  right  of  action,  and  must  give  bet- 
ter writ. 

A  plea  in  abatement  offers  an  objection  to 
formjrather  than  substance,  and  does  not  deny 
the  right  of  action  itself,  and  as  a  general  rule 
such  a  plea  must  give  plaintifr  a  better  writ. 

5.  Parties  «s>94(2)— Mere  mistake  or  mlsno- 
,    mer  In  plalatHPa  name  pleadable  in  abatement 

only. 

A  mere  mistake  or  misnomer  in  plaintiff's 
name,  which  does  not  affect  his  or  its  capacity 
to  sue  in  the  right  name,  is  pleadable  in  abate- 
ment only,  and  when  the  establishment  of  the 
truth  of  the  matters  alleged  will  not  bar  a 
future  action  of  the  same  property,  but  will 
merely  abate  the  present  action,  it  cannot  be 
said  the  matter  answered  is  a  plea  in  bar. 

6.  Parties  «=»95(5)— Amended  petition  satting 
■p  that  plaintiff  which  sued  a  oorporation  was 
In  fact  a  partnership  permissible. 

Where  defendant,  sued  by  a  claimed  corpo- 
ration, filed  a  plea  in  abatement  shortiy  after 
the  discovery  by  him  of  the  fact  that  plaintiff 
was  not  a  corporation,  and  on  the  same  day 
an  amended  petition  was  tendered  in  which  it 
was  stated  that  the  allegation  that  plaintiff  was 
a  corporation  was  a  mistake,  and  as  a  matter 
of  law  it  was  a  partnership  composed  of  two 
named  parties  doing  business  under  a  corporate 
name,  the  court  in  furtherance  of  justice  shonld 
have  permitted  filing  of  such  pleading,  and  err- 
ed in  sustaining  objection  to  its  filing  and  dis- 
missing the  action. 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  Herman  Stange  and  another, 
partners  doing  business  under  the  name  of 
the  Western  Tin  &  Japan  Manufacturing 
Company,  against  Thomas  J.  Price.  Prom 
a  judgment  for  defendant,  plaintiffs  appeal. 
Berersed  for  further  proceedings  not  inoon- 
Bistent  with  the  opinion. 

Chas.  C.  Fox,  of  Danville,  for  appellants. 
Puryear  &  Clay,  of  Danville,  for  appellee. 

QDIN,  J.  This  action  was  Institnted  by 
the  Western  Tin  &  Japan  Manufacturing 
Company,  as  a  corporation,  seeking  to  i«cov- 
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er  a  balance  due  on  account  for  merCbandlae 
sold  defendant  (appellee).  The  anawer  was 
made  a  coanterclaim,  in  which,  after  deny- 
ing the  material  parts  of  the  petition  defend- 
ant daltned  certain  credits  to  which  he  was 
entitled  in  the  way  of  freight  charges,  etc; 
A  reply  made  np  the  issues.  Thereafter  de- 
fendant filed  a  plea  in  abatement  shortly 
after  the  discovery  by  him  of  the  fact  that 
plaintiff  was  not  a  corporation.  On  the 
same  day  an  amended  petition  was  tendered 
in  .which  it  was  stated  tliat  the  allegation 
that  plaintiff  was  a  corporation  was  a  mis- 
take, and  as  a  matter  of  fact  it  was  a  part- 
nership comiwsed  of  Herman  Stange  and 
Victor  li.  Stange,  and  as  such  partners  they 
-were  trading  and  doing  business  under  the 
firm  name  of  Western  Tin  &  Japan  Manu- 
facturing Company,  and  in  said  name  sold 
and  delivered  the  merchandise  set  out  In  the 
petition.  An  objection  to  the  filing  of  this 
amended  petition  was  sustained,  and  the  ac- 
tion was  dismissed;    hence  this  appeal. 

[1]  In  the  language  of  common-law  plead- 
ing, a  plea  denying  the  existence  of  a  corpo- 
ration is  called  a  plea  of  nul  tiel  corporation. 
Whether  such  a  plea  should  be  construed 
in  bar  of  the  action  or  in  abatement  thereof 
the  anttaorities  are  not  agreed.  14a  C.  J. 
828. 

[2]  The  rule  in  this  state  is  that  such  an 
objection  wiU  be  considered  In  abatement 
rather  than  In  bar,  and  when  It  appears  that 
the  objection  is  well  taken,  as  is  Instanced 
In  the  present  case,  it  furnishes  ground  for 
an  order  of  court  requiring  additional  par- 
ties to  be  made.  Woodson,  etc.,  y.  Bank  of 
Gallipolis,  4  B.  Mon.  203;  Jones,  etc.,  y. 
Bank  of  Tennessee,  8  B.  Mon.  122,  46  Am. 
Dec.  540;  Wood,  etc  v.  Friendship  Lodge, 
106  Ky.  424,  60  S.  W.  836,  20  Ky.  Law  Bep. 
2002;  HIgdon  y.  Wayne  CJounty  Security  Co., 
154  Ky.  337,  157  S.  W.  708.  See,  also,  Balti- 
more &  Potomac  R.  R.  Co.  y.  Fifth  Baptist 
Church,  137  U.  S.  668,  11  Sup.  Ct,  186,  34 
L.  Ed,  784. 

[3]  Where  spch  a  plea  Is  filed  and  sus- 
tained, the  defendant  Is  entitled  to  a  dis- 
missal of  the  action  without  prejudice  in 
the  absence  of  a  tendered  amendment  mak- 
ing new  parties  and  correcting  the  mistake 
or  misnomer  in  the  petition. 

[4]  A  plea  in  abatement  offers  an  objec- 
tion to  form  rather  than  substance,  and 
does  not  deny  the  right  of  action  itsdf,  and 
as  a  general  rule  such  a  plea  must  give  the 
plaintiff  a  better  writ.  Andrew  Stephens 
on  Pleading,  f  71. 

[E]  The  mere  mistake  or  misnomer  in 
plaintiff's  name,  which  does  not  affect  his 
or  its  capacity  to  sue  in  the  right  name,  is 
pleadable  In  abatement  only,  aud  when  the 
establishment  of  the  truth  of  the  matters 
alleged  will  not  bar  a  future  action  of  the 
same  property,  but  will  merely  abate  the 
presoit  action,  it  cannot  be  said  the  mat- 
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ter  answered  is  a  plea  In  bar.    Oregon  Cen- 
tral Railroad  Co.  y.  Walt,  8  Or.  91, 

In  Newman  on  Pleading  &  Practice,  | 
219b,  it  Is  said: 

"If  there  be  a  mistake  In  the  name  of  either 
,  the  plaintiff  or  defendant,  it  wUl  not  be  as  fatal 
to  the  action  now  as  it  formerly  was.  If  the 
plaintiff  sued  by  a  wrong  name,  it  was  formerly 
a  matter  defeating  the  action,  if  relied  on  by 
appropriate  plea;  but  now  the  defect  can  be 
reached  ooly  by  motion  to  correct  the  mistake 
and  state  the  name  of  the  party  correctly.  It 
is  true  that,  when  an  action  is  bronght  and  the 
proof  shows  no  liability  to  the  plaintiff  who  has 
sued,  there  can  be  no  recoyery  by  him  against 
the  defendant;  and  if  the  person  to  whom  the 
liability  exists  is  shown  to  be  another  and  dif- 
ferent person,  there  can  be  no  amendment  al- 
lowed which  changes  the  real  parties  to  the 
action.  But  where  it  appears  that  the  liability 
is  to  the  person  who  really  brings  the  suit,  and 
that  there  is  merely  a  mistake  in  the  true  name, 
or  a  misnomer  as  it  is  called,  the  court  will  osn- 
ally  allow  an  amendment  correcting  the  mis- 
take upon  such  terms  as  may  be  just." 

This  text  finds  support  In  Banmelster,  etc., 
y,  Markham,  101  Ky.  122,  38  S.  W.  844,  41 
S.  W.  816,  72  Am.  St  B^.  397,  .which  was 
a  suit  Instituted  by  Pauline  Markham 
against  Banmelster  and  others  to  recover 
damages  for  Injuries  which  plaintiff  claimed 
she  sustained  when  she  stepped  Into  a  hole 
in  a  sidewalk  In  the  dty  of  Louisville.  Ibe 
point  was  made  that  plaintiff  was  in  fact 
the  wife  of  Randolph  Murray,  and  therefore 
Markham  was  not  her  name.  In  speaking 
on  the  snbject  under  consideration  the  court 
says: 

"It  is  a  rule  of  practice  recognized  by  this 
court  that,  if  the  defendant  to  an  action,  though 
sned  in  the  wrong  name,  was  in  proper  person 
before  the  court  and  litigated  with  the  plaintiff 
about  the  subject  of  controversy,  a  Judgment 
against  him  on  the  merits  of  the  case  is  as  valid 
and  effectual  as  if  he  had  disclosed,  and  the  ac- 
tion had  been  rendered  in  his  true  name. 

"There  is  no  reason  why  the  same  rule  may 
not  as  well  apply  to  the  case  of  a  plaintiff  su- 
ing in  an  assumed  name,  if  the  defendant  has 
not  been  thereby  prejudiced.  fTherefore,  if  ap- 
pellee be  the  identical  person  who  received  the 
injury  complained  of,  as  is  so,  the  judgment  in 
her  favor  should  not  be  held  invalid  for  the 
only  reason  she  chose  to  sue  in  a  name  adopt- 
ed for  the  stage,  and  by  which  she  is  generally 
known,  for  appellants  have  not  been  thereby 
misled,  nor  can  she  maintain  another  action  for 
the  same  cause  against  them  or  either  of  them." 

The  right  of  a  person  or  persons  to  con- 
duct business  In  this  state  under  an  assnm- 
ed  name  Is  recognized  by  Ky.  Stats.  {  199b, 
provided  such  person  complies  with  the  stat- 
ute by  the  filing  in  the  office  of  the  county 
clerk  of  a  certificate  setting  forth  the  infor- 
mation required  by  said  section. 

The  Messrs.  Stange  were  privileged  to 
conduct  business  under  the  name  of  the 
Western  Tin  ft  Japan  Manufacturing  Coin- 
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pany,  and  It  was  under  tbls  designation  that 
they  transacted  business  wltb  the  defend- 
ants, nor  were  they  known  to  the  defendants 
by  any  other  name.  The  business  belonged 
to  them  and  they  were  the  real  persons  at 
Interest.  The  fact  that  it  was  conducted 
under  a  trade-name  rendered  the  business 
none  the  less  an  individual  enterprise,  and 
rendered  them  no  less  responsible  for  its 
obligations.  Since  it  was  competent  for 
them  to  assume  such  name  as  they  desired 
any  contract  made  by  them  under  said  name 
would  be  binding  upon  them.  If  a  suit  in- 
stituted in  their  name  had  been  prosecuted 
to  judgment,  without  objection,  they  would 
afterwards  be  estopped  from  denying  the 
binding  'effect  of  the  Judgment,  should  the 
result  be  unfavorable  to  them.  As  said  In 
14  Bnc.  PI.  &  Pr.  278: 

"There  is  nothing  so  sacred  in  a  name  that 
right  and  justice  should  be  sacrificed  to  its 
sanctity." 

After  all  it  Is  not  so  much  the  name  as 
the  identity  of  the  person  who  causes  the 
name  to  be  employed.  In  a  suit  instituted 
by  the  Messrs.  Stange  In  their  trade-name 
the  proceedings,  so  far  as  they  are  concern- 
ed, would  not  be  wanting  In  respect  to-  real 
parties  plalntUC,  and  after  Judgment  they 
would  be  estopped  to  raise  the  point  that 
the  suit  was  not  brought  in  the  name  of  a 
natural  person,  a  partnership,  or  a  corpora- 
tion. 

Since  the  partners  are  capable  of  suing, 
an  action  brought  in  their  true  name  or  in  the 
trade-name  of  their  adoption  will  be  bind- 
ing upon  them  whenever  it  api>ear8  the  suit 
.was  instituted  at  their  Instance.  This  is 
not  a  case  of  fictitious  parties;  the  parties 
are  real;  though  acting  under  an  assumed 
name,  they  are  nevertheless  real  persons. 
See  Clark  Bros.  ▼.  Wyche,  126  Qa.  24,  64  a 
E.  909.  0[\)  the  same  effect  is  Charles  t.  Yal- 
dosta  Foundry  &  Machine  Co.,  4  Ga.  App. 
733,  62  S.  E.  493,  In  which  latter  case  ap- 
pears tbls  statement: 

*****  The  verson  who  thus  sues  in  a 
trade  or  basiiiess  name  cannot,  in  his  real 
name,  be  afterwards  heard  to  dispute  any  judg- 
ment rendered  in  the  case  in  which  he  was  a 
party  plaintiff  nnder  the  assumed  or  trade 
name." 

Of  course,  these  authorities  recognize  the 
fact  that  defendant  Is  entitled  to  lie  sued 
by  a  real  party  In  Interest,  and.  If  be  de- 
cides to  contest  the  point  that  he  is  not 
so  sued,  he  can  do  so  by  a  plea  in  abatement 
setting  up  the  names  of  the  real  parties 
plaintiff,  as  was  done  by  the  defendant.  But 
the  effect  of  such  plea,  as  we  have  seen.  Is 
not  in  bar  of  the  action,  but  merely  an 
abatement  of  it  until  such  time  as  proper 
amendments  are  seasonably  offered  curing 
the  defect  complained  of.  This  is  not  a 
case  wliere  plaintiff  is  a  nonentity,  as  il- 


lustrated In  Steamboat  Bums,  9  Wall.  287, 
19  L.  lEhL  620;  and  Steamboat  Penblnaw  v, 
Wilson,  11  Iowa,  479,  where  It  was  held  a 
steamboat  could  not  be  made  a  party  to  an 
action.  Lllcewise  it  has  been  held  tliat  the 
estate  of  a  decedent  has  no  legal  personality 
such  as  can  have  a  status  in  court.  Estate 
of  John  Columbus  v.  Monti,  6  Minn.  568  (Gil. 
403).  Mor  can  a  suit  be  Instituted  In  the 
name  of  one's  property.  Western  ft  Atlantic 
Ry.  Co.  v.  Dalton  Marble  WorJca,  etc.,  122 
Oa.  774,  00  S.  E^  978. 

Civ.  Code  Prac.  |  134,  {worides  in  part 
that: 

"The  court  may,  at  any  time,  in  fnrtherance 
of  Justice,  and  on  such  terms  as  may  be  prop- 
er, cause  or  permit  a  pleading  or  proceedings  to 
be  amended,  by  adding  or  striking  out  the  name 
of  a  party;  or,  by  correcting  a  mistake  in  the 
name  of  a  party  Of  a  mistake  in  any  other  re- 
spect; or  by  inserting  other  allegations  materi- 
al to  the  case.  •  •  •  And,  if  a  proceeding 
taken  by  a  party  fail  to  conform  in  any  respect 
to  the  provisions  of  this  Code,  the  court  may 
permit  an  amendment  of  such  proceeding,  so 
as  to  make  it  conformable  thereto.  And,  if  the 
allegationa  of  a  pleading  be  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  claim 
or  defense  is  not  apparent,  the  court  may  re- 
quire the  pleading  to  be  made  definite  and  cer- 
tain by  amendment.  The  court  must,  in  every 
Stage  of  an  action,  disregard  any  error  or  de- 
fect in  the  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party;  and 
no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect." 

For  Instance,  in  Woodram,  by,  etc,  r. 
Cincinnati  &  Kentucky  Southern  Ry.  Co.,  38 
S.  W.  703,  18  Kj.  Law  Rep.  945,  it  was 
held  that,  while  a  suit  cannot  be  maintained 
in  the  name  of  a  next  friend  for  the  benefit 
of  an  infant,  plaintiff  should  have  been 
permitted  to  file  an  amended  petition  curing 
the  defect,  after  a  demurrer  bad  been  sus- 
tained to  the  pleading. 

In  Pike,  Morgan  &  Co.  t.  Wathen,  78  8. 
W.  187,  25  Ky.  Law  Rep.  1264,  where  appel- 
lant bad  been  sued  in  the  lower  court  as  a 
corporation,  it  was  held  on  a  i>etltlon  for 
rehearing  that,  in  the  absence  of  proof  of 
defendant's  corporate  existence,  which  .was 
denied  in  the  answer,  the  burden  was  on 
plaintiff  to  prove  defendant  was  a  corpora- 
tion, and  upon  failure  to  make  the  requisite 
proof  plaintiff  was  not  entitled  to  recover, 
but  the  action  was  reversed,  with  Instruc- 
tions to  permit  the  parties  to  amend  their 
pleadings,  if  desired.  And  in  Teets  r.  Snider 
Heading  Mfg.  Co.,  120  Ky.  653,  87  S.  W. 
803,  27  Ky.  Law  Rep.  1061,  .where  defendant, 
sued  as  a  corporation,  filed  a  plea  in  abate- 
ment stating  that  it  was  a  partnership  do- 
ing business  under  the  designation  by  which 
it  had  been  sued,  the  action  of  the  lower 
court  in  dismissing  the  action  was  held  er- 
ror, and  plaintiffs  were  accorded  the  right 
to  file  an  amended  petition  withdrawing  the 
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.averment  ^^tt  defendant  ,was  a  corporation 
and  making  the  firm  members  defendants. 

A  good  statement  of  the  rule  applicable 
to  the  facts  of  this  case  ia  found  in  Porter, 
etc..  V.  Cresson  et  al.,  10  Serg.  &  R.  (Pa.)  257, 
trotn  which  we  take  the  following  excerpt: 

"The  distinction  as  to  proper  parties  between 
plainUffa  and  defendants,  the  former  being  pleas 
in  bar,  the  latter  in  abatement,  has  no  princi- 
ple for  its  foundation,  and  time  and  good  sense 
win  finally  prevail,  and  require  equally  in  both 
cases  that  defendant  stiould  take  advantage  of 
it  by  plea  in  abatement.  It  is  more  convenient 
to  all  parties  that  advantage  should  be  taken  of 
it  in  limine,  by  plea  in  abatement,  and  that  par- 
ties should,  after  issue  joined,  proceed  on  the 
merits,  than  that  a  defendant  should  on  the 
trial  be  allowed  to  defeat  a  plaintiff  on  a  mere 
matter  of  form.  The  subject  ia  very  fully  con- 
sidered by  Sergt.  Williams,  in  his  very  compre- 
hensive note  to  Cnbbell  v.  Yaughan,  1  Saund. 
291.  From  the  time  of  the  Tear  Books  to  this 
time  misnomer  might  be  pleaded  in  abatement, 
when  the  plaintiff  misnames  himself  (22  XMw. 
Ill,  c.  34)  and  we  ought  not  to  be  more  strict 
than  in  the  days  of  the  Tear  Books;  and  in 
Brooke,  Misnomer,  73,  It  is  said  that  in  an  ac- 
tion by  a  corporation  or  a  natural  body  misno- 
mer of  the  one  or  the  other  goes  only  to  the 
writ  But,  if  there  was  no  such  company  as 
Cresson,  Wistar  &  Co.,  then  there  could  be 
no  person  in  rerum  nature  to  maintain  the  ac- 
tion; that  would  be  in  bar,  for  there  conid  be 
no  one  to  maintain  the  action  by  any  name. 
Here  there  was  a  company,  such  a  one  as  is 
described  in  the  bill,  to  whom  the  defendants 
bonnd  themselves  by  the  name  of  trade.  This 
cannot  be  stronger  than  a  plaintiff  misnaming 
himself,  and  according  to  the  ancient  and  mod- 
em doctrine  it  is  a  plea  in  abatement,  where 
there  is  a  mistake  in  the  name  or  description 
of  any  existing  party  having  a  right  to  sue,  and, 
if  this  can  be  pleaded  in  abatement,  it  ought 
not  to  be  received  in  bar." 

[I]  PlalntlfT  on  the  same  day  In  which  the 
mistake  in  Its  name  was  made  to  appear 
having  tendered  an  amended  pleading  alleg- 
ing the  facts  ae  hereinabove  stated,  the 
court  In  furttaeranoe  of  Justice  should  have 
permitted  the  filing  of  this  pleading,  and 
because  of  the  failure  so  to  do  the  Judgment 
must  be  and  U  reversed  for  further  proceed- 
ings mot  InoonaiBtent  herewitlb 


CLONINGER  V.  COMMONWEALTH. 

June  7, 


not 

afd 


(Oonrt  of  Appeals  of  Kentucky, 
1921.) 


I.  Criminal  law  «=9ll60— New  trial  will 

be  granted  nnless  verdict   Is  palpably  ai 

flagrantly  against  the  weight  of  the  evidence. 

In  view  of  amendment  of  March  23,  1910, 

to  Cr.  Code  Prac.  |  281,  authorizing  the  Court 

of  Appeals  to  review  the  decisions  of  the  trial 

eonrt  upon  motions  for  new  trial,  a  decision 

upon  the  ground  that  the  evidence  was  insuffi- 


cient to  support  the  verdict  is  reviewable,  bot 
a  new  trial  will  not  be  ordered  where  the  trial 
was  fair,  nnless  the  verdict  is  palpably  and 
flagrantly  against  the  weight  of  the  evidence. 

2.  Homloide  «s>ll— Guilt  of  murder  requires 
malloe  aforethought  or  predetermination  to 
kill  without  lawful  reason  existing  at  the 
time. 

Before  one  can  be  guilty  of  murder  he  must 
be  actuated  by  malice  aforethought  in  doing 
the  acts  resulting  in  death,  which  means  a  pre- 
determination to  kill  without  lawful  reason, 
which  mnst  exist  previous  to  the  killing,  but  it 
is  immaterial  at  what  previous  time  the  in- 
tention was  formed  if  it  then  existed. 

3.  Homicide  ^9231— Malloe  may  be  shown  by 
threats  or  by  oiroumstanoes. 

Malice  aforethought  may  be  shown  by 
proof  of  threats  or  inferred  from  defendant's 
actions  and  the  circumstances  of  the  crime  or 
manner  of  ita  commission. 

4.  Homicide  Q=»l  I— Clroumstaaces  establishing 
malloe  stated. 

If  the  Jury  believed  that  accused  armed 
himself  and  songht  deceased  for  the  purpose 
of  killing  or  seriously  injuring  Um  with  or 
without  bringing  On  an  altercation  and  shot 
him  to  death,  malice  aforethought  was  estab- 
lished. 

5.  Homloide  «s>332(2)— Verdlot  of  guilty  held 
not  result  of  passion  or  pre]udloe,  and  not 
palpably  or  flagrantly  against  the  evidenoe. 

The  Jury  is  the  judge  of  witnesses'  credi- 
bility and  of  the  facts  in  a  criminal  case,  and 
its  verdict  of  guilty  of  murder  cannot  be  dis- 
turbed where  not  so  contrary  to  the  evidence 
as  to  appear  to  be  the  result  of  passion  or 
prejudice  and  not  palpably  or  flagrantly  against 
the  evidence. 

Appeal  from  Circuit  Court,  Harlan  County. 

Thomas  Clonlnger  was  convicted  of  mur- 
der, and  be  appeals.     Affirmed. 

Hall,  Jones  ft  Lee  of  Harlan,  for  the  ap- 
pellant. 

Chas.  I.  Dawscm,  Atty.  Oen.,  and  Thos.  B. 
McGregor,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. I 


HURT,  0.  3.  The  appellant,  Thomas  Clon- 
lnger, at  Baxter,  a  railroad  station  near  Har- 
lan, shot  John  Callahan  to  death.  He  made 
use  of  a  pistol,  and  discharged  five  shots, 
and  the  result  was  the  instant  death  of  his 
victim.  Each  of  the  shots  took  effect,  and 
one  penetrated  Callahan  from  bis  back. 
Cloninger, '  having  been  charged  with  the 
crime  of  willful  murder,  by  indictment,  upon 
a  trial  was  found  to  be  guilty  by  the  ver- 
dict of  the  Jury,  and  his  punishment  fixed  at 
Imprisonment  during  life.  He  was  denied  a 
new  trial,  and  a  Judgment  rendered  In  ac- 
cordance with  the  verdict,  and  from  the  Judg- 
ment be  has  appealed. 

While  in  his  motion  for  a  new  trial  the  ap- 
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pellaiit  assigned  Tarions  alleged  errors  of  tbe 
trial  court  as  grounds  for  granting  him  a  new 
trial,  upon  this  appeal  he  has  abandoned 
all  bnt  the  alleged  error  in  refusing  to  set 
aside  the  rerdict  of  the  jnry  upon  the  ground 
that  the  verdict  Is  against  the  evidence,  and 
Is  not  supported  by  a  sufficiency  of  evidence. 
[1]  Formerly  tbe  well-established  rule  was 
to  refuse  a  ziew  trial  upon  the  ground  that 
the  verdict  was  against  the  evidence,  if  there 
was  any  evidence  which  condnced  to  prove  the 
guilt  of  the  accused  of  the  crime  charged, 
but  since  the  amendment  of  March  23,  1910, 
to  section  281  of  the  Criminal  Code,  which 
authorizes  this  court  to  review  the  decisions 
of  the  trial  court  upon  motions  for  a  new 
trial,  a  decision  npon  the  gronnd  that  the 
evidence  was  insufficient  to  support  the  vez^ 
diet  is  reviewable  by  this  court.  Bnt  it  luis 
also  consistently  been  held  that  a  new  trial 
will  not  be  ordered  by  this  court  where  the 
trial  was  fair,  unless  the  verdict  is  palpably 
and  flagrantly  against  the  weight  of  the  evi- 
dence. Wilson  V.  Com.,  140  Ky.  1,  130  S.  W. 
794;  Blanton  v.  Com.,  147  Ky.  812,  146  S. 
W.  10;  Lacas  v.  Com.,  147  Ky.  744,  145  S. 
W.  751;  Crews  v.  Com.,  155  Ky.  122,  169 
8.  W.  638;  Edmonds  v.  Com.,  149  Ky.  242, 
147  8,  W.  881;  May  v.  Com.,  164  Ky.  112, 
175  8.  W.  17;  Chaney  v.  Com.,  149  Ky.  472, 
149  8.  W.  923 ;  Black  v.  Com.,  164  Ky.  144, 
158  8.  W.  1048.  In  the  latter  case  ft  was 
said: 

"There  is  seldom  a  criminal  case  tried  in 
which  there  is  not  sharp  conflict  in  the  evi- 
dence introduced  for  the  commonwealth  and 
the  accused,  and  we  have  adopted  the  sound 
rule  of  not  interfering  in  criminal  cases,  or  in- 
deed civil  cases,  with  the  finding  of  the  Jury 
upon  disputed  qnestionB  of  fact  unless  it  af- 
firmatively, and,  we  might  say,  at  first  blush, 
appears  that  their  veidiet  is  so  contrary  to 
the  evidence  as  to  make  it  appear  that  it  was 
the  result  of  passion  or  prejudice." 

There  are  many  sound  reasons  for  the 
al^ve  rule,  among  which  are  that  the  jury 
sees  and  hears  the  witnesses  and  probably 
is  acquainted  with  their  characters,  habits, 
and  degrees  of  Intelligence,  and  know  the  ob- 
jects mentioned,  and  thus  is  enabled  to  more 
correctly  estimate  the  weight  to  be  given  cir- 
cumstances, and  the  Inferences  to  be  drawn 
from  them,  and  there  are  other  reasons  not 
necessary  to  be  here  enumerated. 

[1-4]  The  appellant,  by  his  brief,  does  not 
seem  to  contest  the  fact  that  the  evidence 
was  such  as  from  which  the  jury  might  have 
properly  found  him  to  be  guilty  of  voluntary 
manslaughter,  but  it  is  seriously  insisted 
that  there  was  no  evidence,  or  at  least  not  a 
sufficiency  of  it,  to  justify  the  jury  in  finding 
tiim  to  be  guilty  of  murder.  ▲  detailed  state- 
ment of  the  testimony  of  the  various  witness- 
es will  not  be  attempted,  nor  is  such  neces- 
sary to  indicate  the  basis  of  tbe  opinion 
arrived  at,  but  it  ia  necessary  to  state  the  es- 


sential facts  to  indicate  the  basia  of  the  the- 
ories of  the  conunonwealth  and  the  api>el- 
lant,  respectively.  The  victim  of  the  homi- 
cide was  engaged  in  assembling  a  wagon  near 
the  depot  at  Baxter,  and  had  been  so  engaged 
since  the  early  morning  of  the  day  upcm 
which  he  was  slain  at  about  half  after  11 
o'clock.  Several  persons  other  than  the  ac^ 
cused  and  the  deceased  were  about  the 
grounds,  bnt  no  one  seems  to  have  been  giv- 
ing his  attention  to  Callahan  until  attracted 
by  the  report  of  the  first  pistol  shot  discharg- 
ed by  the  appellant.  The  accused  resided 
with  his  son,  Harmon  Clonlnger,  about  one- 
half  mile  from  the  depot  Harmon  caoninger 
and  deceased  were  enemies,  and  exercised 
their  dislike  by  causing  each  other  to  be  ar- 
rested and  tried  for  alleged  offenses  three 
or  four  times  during  the  previous  twelve 
months.  Just  two  days  before  the  homicide 
CaUahan  bad  caused  Harmon  Clonlnger  to 
be  arrested  upon  a  charge  of  violating  tbe 
laws  prohibiting  the  sale  of  liquor,  and  at 
the' trial  before  the  magistrate  tbe  accused 
was  present  and  exiilbited  some  feeling  upon 
Oie  subject.  Two  or  three  months  previous 
to  the  homicide  the  accused  had  remarked 
that  if  CaUahan  should  "cross  his  path"  he 
would  kill  him.  On  the  evening  before  his 
death  Callahan  stated  to  an  acquaintance 
that  the  Cloningers,  father  and  son,  owed 
him  a  debt,  that  he  had  given  them  a  suffi- 
cient time  in  which  to  pay  it,  and  that  he 
was  intending  to  take  steps  to  compel  pay- 
ment, and,  if  he  could  not  secure  the  pay- 
ment of  the  debt  by  law,  he  would  have  re- 
course to  some  other  means.  These  state- 
ments by  Clonlnger  and  hia  victim  about  each 
other  were,  however,  not  o(«ununicated  to 
either.  On  the  day  of  the  homicide  Harmon 
Clonlnger  was  about  the  depot  for  an  hour 
or  more  while  Callahan  was  engaged  in  a^i- 
sembllng  the  wagon,  and  had  come  there,  be 
claimed,  to  purchase  cartridges  or  cartridge 
shells,  and  did  purchase  them  from  a  mer- 
chant in  Baxter.  He  returned  to  his  home, 
where  the  accused  was,  near  11  o'clock,  and 
after  having  dinner  returned  to  the  depot, 
the  accused  accompanying  him.  Before  leav- 
ing his  home  for  the  depot,  the  accused  put 
his  revolver  in  his  pocket,  which  he  did,  as 
he  claimed,  with  the  intention  of  making  a 
sale  of  it  at  Baxter.  He  claimed  that  his 
purpose  in  going  to  Baxter  was  to  pay  a 
small  debt  wblidi  he  owed  to  a  merchant 
there,  and  to  secure  some  tobacco,  bnt  he 
did  not  pay  the  debt,  although  he  saw  the 
Individual  to  whom  he  owed  it,  and  who  tes- 
tified that  he  was  unable  to  remember  wheth- 
er or  not  the  accused  was  indebted  to  him, 
nor  did  he  obtain  the  tobacco  desired.  Har- 
mon Clonlnger  claimed  that  he  returned  to 
the  depot  for  the  purpose  of  seeking  the  com- 
pany of  certain  persons  to  go  with  him  npon 
a  hunt  for  rabbits.  Within  6  to  15  minutes, 
as  estimated  by  the  different  persons  who  de- 
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posed  to  seeing  the  Clonin^rs  coming  to  or 
arrlTlng  at  the  d^>ot,  the  accused  had  gone 
to  a  place  where  Callahan  was  at  work  as- 
sembling the  wagon,  and  several  persons 
were  attracted  by  the  report  of  a  revolver, 
and,  loc^ng  In  that  direction,  saw  Callahan 
holding  his  hand  in  fnmt  of  his  face,  and 
accused  shooting  him.  After  he  fell,  the 
accused  discharged  one  more  shot  into  him, 
but  he  claims  that  was  done  accidentally. 
The  accused  then  immediately  returned  to  his 
home,  claiming  on  the  way,  and  after  his  ar- 
rival there,  that  Callahan  bad  broken  his 
arm,  by  striking  him  with  a  monkey-wrench, 
but  refused  to  permit  bis  arm  to  be  exam- 
ined. There  were  no  weapons  of  any  kind 
found  upon  or  about  the  body  of  Callahan, 
except  a  pocketknife,  which  was  closed,  in 
one  of  his  pockets.  A  glove  was  upon  one 
of  his  bands,  and  its  mate  was  lying  hear  his 
other  hand.  A  monkey-wrench  was  lying  up- 
on the  bounds  of  the  wagon  several  feet  from 
where  the  body  lay.  A  short  time  after  the 
accused  arrived  at  his  home,  according  to 
several  witnesses,  he  was  under  the  influence 
of  Intoxicating  liquors,  but  he  claims  to  have 
gotten  in  that  condition  after  Callahan  was 
killed.  Upon  the  trial  the  appellant  testi- 
fied that  after  arriving  at  the  depot  from 
his  home  he  visited  a  toilet  which  was  sit- 
uated near  where  Callahan  was  at  work,  and 
when  he  came  out  of  the  toilet  he  engaged 
Callahan  In  a  friendly  conversation,  bat  the 
latter  without  provocation  abused  hiisi,  threw 
a  monkey-wrench,  or  something  of  similar' 
character,  at  him,  and  which  struck  upon  the 
arm  and  knocked  him  to  the  ground,  and 
then  advanced  upon  him,  continuing  to  strike 
at  him  with  his  hand,  or  at  least  there  Is 
no  testimony  to  the  effect  that  Callahan  had 
any  object  in  his  hand.  When  the  accused 
arose  from  the  ground,  according  to  his  state- 
ment, be  commenced  to  shoot,  and  continued 
until  Callahan  fell.  Harmon  Clonlnger  cor- 
roborates the  accused  fully  in  the  above 
statement,  except  as  to  the  conversation 
which  the  accused  claimed  to  have  had  with 
his  victim  before  the  fighting  commenced, 
and  other  witnesses,  two  of  whom  are  broth- 
er-in-laws of  Harmon  Clonlnger,  corroborat- 
ed the  accused  in  part  by  testifying  that  Cal- 
lahan, after  their  notice  was  attracted  by  the 
shooting,  was  striking  at  accused  with  one 
hand,  and  apparently  trying  to  seize  him 
with  the  other,  while  accused  was  engaged  in 
shooting,  and  one  of  the  witnesses  deposed 
that  the  accused  was  knocked  or  thrown  back 
upon  the  ground,  so  that  his  hand  rested  up- 
on It,  before  he  discharged  the  first  shot 
This  witness  also  testified  that  Callahan  was 
holding  his  hand  in  front  of  his  face.  From 
this  evidence  it  does  not  appear  whether 


Callahan  was  assaulting  the  accused  or 
whether  he  was  attempting  to  save  himself 
by  seldng  the  pistol,  or  knocking  It  oat  of 
the  hand  of  the  accused.  The  arm  of  the  ac- 
cused was  not  broken,  and  had  no  visible  mark 
at  any  time  which  Indicated  that  he  had  re- 
ceived a  blow  upon  it  sufficiently  forcible  to 
knock  him  to  the  ground,  or  In  fact  any  kind 
of  blow. 

Of  course,  before  one  can  be  guilty  of  mur- 
der, he  must  be  actuated  by  malice  afore- 
thought in  doing  the  acts  which  result  In 
the  death  of  another.  This  means  that  a 
predetermination  to  Ull,  and  that  without 
lawful  reason,  must  exist  previous  to  the  act 
of  kiUlng,  bat  it  la  immaterial  at  what  time 
prevlonaly  the  predetermination  was  formed, 
if  It  existed  at  the  time  of  the  killing.  The 
existence  of  maUce  aforethought  may  be 
shown  by  proof  of  threats,  or  may  be  infer- 
red from  actions  of  the  accused,  firom  the 
drcumatances  of  the  crime,  and  Qie  manner 
of  its  commission.  The  jury,  in  arriving  at 
its  verdict,  necessarily  determined  that  the 
accused  did  not  conunit  the  bomidde  in  his 
necessary  or  apparently  necessary  self-de- 
fense, and  the  degree  of  his  crime  was  in 
that  Instance  dependent  upon  whether  he 
committed  the  crime  in  a  sudden  affray,  or  in 
a  heat  of  passion,  superinduced  by  sufficient 
provocation,  wthout  previous  malice,  or 
whether  he  was  actuated  by  malicious  mo- 
tives. In  determining  this  question,  the  Jury 
was  entitled  to  take  Into  consideration  the 
facts  and  drcumatances  which  It  believed 
from  the  evidence  to  be  established.  If  It 
believed  from  the  evidence  that  the  accused, 
with  the  purpose  of  killing  or  doing  serious 
bodily  harm  to  the  deceased,  armed  himself, 
sought  out  the  deceased,  and  either  with  or 
without  bringing  on  an  altercation  with  him 
shot  him  to  death,  there  could  be  no  ques- 
tion of  the  existence  of  malice  aforethought 
upon  his  part  and  it  cannot  be  said  that  the 
facts  and  circumstances  proven  and  the  in- 
ferences to  be  drawn  from  such  facts  and 
circumstances  were  not  sufficient  to  support 
a  finding  that  the  accused  had  predetermined 
to  commit  the  homicide. 

[6]  The  Jury  is  the  Judge  of  the  credibility 
of  the  witnesses  and  what  the  factb  of  a 
criminal  case  are,  and  its  verdict  will  not  he 
disturbed  unless  it  Is  so  contrary  to  the  evi- 
dence as  to  appear  to  be  the  result  of  irns- 
sion  and  prejudice,  and  a  consideration  of 
the  facts  and  circumstances  heretofore  detail- 
ed indicates  clearly  that  there  is  no  reason 
to  set  aside  the  verdict  upon  the  ground  that 
It  is  palpably  or  fiagrantly  against  the  evi- 
dence. The  trial  was  fair  and  imcommonly 
free  from  error. 

The  Judgment  la  therefore  afDrmed. 
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DENNIS   V.    FIRST   STATE    BANK   OF 
ELKHORN  CITY. 

(Court  o<  Appeals  of  Kentucky.    Jim*  7, 
1921.) 

Banks  and  banklnD'$=>54(3)— Cashier  llabis 
for  oeallgeiw*  In  making  loans,  though  an- 
thorized. 
A  bank  cashier  who  permitted  a  depositor, 
whom  h«  knew  or  could  have  known  by  exer- 
cising ordinary  diligence,  was  insolvent  and  a 
nonresident    of   the    state,   with    no    property 
therein  subject  to  execution,  to  overdraw  bis 
account,  and  accepted  from  him  and  discount- 
ed a  note  in  the  amount  of  the  overdraft,  in- 
dorsed by  sureties  whom  he  knew  to  be  in- 
solvent, was  liaUe  to  the  bank  for  his  negli- 
gence,  whether  or  not  be   bad  authority  to 
make  such  loans. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  the  First  State  Bank  of  Elkhom 
City  against  Percy  V.  Dennis.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Picklesimer  &  Steele,  of  Plkevllle,  for  ap- 
pellant 
J.  E.  Chllders,  of  Plkevllle,  for  appellee. 

TURNER,  C.  This  Is  an  action  by  the 
plaintiff  bank  against  the  defendant  Dennis, 
its  former  cashier. 

The  original  petition  alleged  that  the  de- 
fendant, while  be  was  such  cashier,  permit- 
ted one  Johnson  to  overdraw  his  account  In 
said  bank  In  the  sum  of  $300,  and  also  ac- 
cepted a  note  In  the  sum  of  $300  from  said 
Johnson,  and  that  neither  the  note  nor  the 
overdraft  bad  been  paid  by  the  said  John- 
son, or  by  any  one  for  him,  and  that  neither 
of  them  was  collectible.  It  was  alleged  that 
at  the  time  of  these  transactions  It  was 
against  the  rules  of  the  bank,  and  against 
the  contract  of  employment  6f  defendant  as 
such  cashier,  to  permit  overdrafts,  and  that 
it  was  agreed  that,  should  he  as  such  cashier 
permit  overdrafts,  he  was  td  be  personally 
liable  to  the  bank  for  the  full  amount  of  the 
same.  And  it  was  further  alleged  that,  under 
the  contract  of  employment  of  defendant  as 
cashier,  and  under  the  law  and  custom  in 
force  at  the  time,  the  defendant  had  no  right 
or  autlfority  to  loan  money  on  a  note  unless 
the  loan  was  approved  by  Its  board  of  direc- 
tors. And  It  was,  In  substance,  alleged  that 
the  defendant,  in  violation  of  his  contract  of 
employment,  and  of  the  law  and  custom  tai 
force  at  the  time,  permitted  Johnson  by  the 
overdraft  and  by  discounting  his  $300  note, 
to  become  indebted  to  the  bank  in  the  sum  of 
$600,  neither  of  which  sums  has  ever  been 
collected  or  can  be  collected. 

It  was  farther  alleged  that  during  the 
defendant's  Incumbency  as  cashier  he  negli- 
gently failed  to  cause  to  be  protested  a  note 
for  $300  executed  by  one  Bowling,  and  In- 


dorsed by  certain  other  parties,  and  tliat  be- 
cause at  such  negligent  fallore  to  protest 
paym«it  oonld  not  he  enforced  against  the  in- 
dorsers,  and  the  note  was  not  collectible 
as  against  Bowling. 

An  answer  seems  to  have  been  filed  to  the 
original  petition,  but  was  lost,  and  there  is 
an  agreement  of  record  traversing  its  allega- 
tlonis. 

Subsequenfly,  however,  an  amended  peti- 
tion was  filed,  wherein  It  was  alleged  that 
the  man  Johnson,  whom  the  defendant  per- 
mitted to  overdraw  his  account,  was  at  the 
time  both  insolvent  and  a  nonresident  of  this 
state,  and  had  no  property  In  this  state  sub- 
ject to  execution,  and  that  these  facts  were 
either  known  to  the  defendant  or  could  have 
been  known  to  him  by  the  exercise  of  ordi- 
nary diligence.  It  was  further  alleged  that 
the  overdrafts  and  notes,  executed  by  John- 
son and  discounted  by  the  bank,  are  not 
now  collectible,  and  never  were  at  any  time 
collectible  by  the  bank,  and  that  the  prin- 
cipal and  sureties  in  the  note  were  at  all 
times  insolvent,  and  that  this  fact  was  known 
to  the  defendant,  or  could  have  been  found 
out  by  him  by  the  exercise  of  diligence.  It 
was  further  alleged  in  the  amendment  that 
during  the  period  defendant  was  cashier  of 
the  bank  there  wss  in  force  a  resolution 
adopted  by  the  bank,  the  existence  of  which 
was  known  to  the  defendant,  whereby  the 
cashier  was  to  be  held  responsible  for  all 
loans  and  discounts  not  authorised  or  direct- 
ed by  the  board  of  directors,  and  that  nei- 
ther of  the  loans  to  Johnson  was  so  author- 
ized or  directed  by  the  board  of  directors,  or 
any  of  them. 

The  allegations  of  this  amendment,  so  far 
as  the  record  discloses,  were  undenled. 

The  action  was  originally  brought  In  equity 
and  was  prepared  and  tried  out  as  an  equi- 
table action  without  objection.  After  the 
taking  of  all  the  evidence,  the  cause  was  suIk 
mltted,  and  the  court  entered  a  Judgment 
against  the  defendant  for  $700,  being  the 
amount  of  the  $300  Jdbnson  note  discounted 
by  the  cashier,  the  $300  note  accepted  by  the 
cashier  to  cover  the  overdraft,  and  the  $100 
Bowling  note  which  the  defendant  failed  to 
have  protested. 

It  is  apparmt  that  under  the  state  of  the 
pleadings  there  could  have  been  no  other 
Judgment  as  to  the  two  Johnson  transactions, 
for  the  allegations  of  the  amendment,  which 
are  undenled,  are  that  the  defendant,  know- 
ing Johnson  to  be  insolvent,  and  knowing 
him  to  be  a  nonresident,  and  knowing  that 
he  had  no  property  in  this  state  subject  to 
execution,  and  knowing  that  the  sureties  or 
Indorsers  on  his  said  note  were  each  insol- 
vent, was  negligent  in  contracting  such  an 
obligation  for  the  bank;  and  imder  those 
undenled  allegations  it  is  immaterial  wheth- 
er he  had  authority  to  make  such  loans  or 
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Dot  For,  if  he  bad  rach  antboritj.  It  was 
unmistakable  negligence  to  contract  sucii 
debts  for  the  bank. 

As  to  the  fallare  to  have  the  Bowling  $100 
note  protested,  it  is  sufficient  to  say  that  the 
defendant  In  liis  evidence  practically  admits 
his  negligence  in  that  respect  and  avows  his 
willingness  to  be  held  responsible  for  that 
amount 

Notwithstanding  the  state  of  the  pleadings, 
the  case  was  tried  out  on  Its  merits,  and  it 
may  not  be  improper  to  say  that  we  have 
fuUy  examined  the  evidence  and  approve  of 
Judgment  of  the  chan<iellor. 

The  Judgment  is  affirmed. 


IRVINE    DEVELOPMENT 


CO.  V.   CLARK. 

June  8, 


(Court  of  Appeals  of  Kentucky, 
1921.) 

1.  Evidanee  «=9474i/2— Neither  ageney  nor  ex. 
teat  can  be  established  by  opiaioo  evldenoa. 

Neither  an  agency  nor  the  extent  thereof 
can  be  established  by  opinion  evidence. 

2.  Contracts  «=>28  (3)— Evidence  Insuffloieat 
to  show  that  j>ialntiff  had  oontraot  with  d«- 
lendant  development  company  to  drill  oil  well. 

In  an  action  against  a  development  com- 
pany for  labor  performed  In  drilling  an  oU 
well  on  the  property  of  a  third  party,  an  oil 
company,  evidence  held  insuflScient  to  show 
against  defendant  development  company  either 
an  express  'or  an  implied  contract  to  pay  plain- 
tiff for  drilling  the  well,  showing  rather  that 
plalntifTi  contract  was  with  the  oil  company. 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  H.  W.  Clark  against  the  Irvine 
Development  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

J.  T.  Metcalf,  of  Winchester,  J.  O.  Jones, 
of  Frankfort,  J.  Barton  Rettew,  of  Philadel- 
phia, Pa.,  and  Morris  &  Jones,  of  Frank- 
fort, for  appellant. 

C.  F.  Spencer  and  0.  S.  Moflett,  both  of 
Winchester,  for  npi)ellee. 

CLARKB,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  for  $2,829.50  ren- 
dered against  It  in  favor  of  the  plaintiff,  now 
appellee,  for  labor  performed  by  him  lif  drill- 
ing an  oil  well  upon  the  property  of  another 
than  the  defendant,  namely,  the  New  Tork- 
Irvine  OU  Company,  called  hereinafter  the 
"oB  company." 

Considerable  portions  of  the  briefs  are  de- 
voted to  a  discussion  of  whether  or  not  the 
petition  is  a  declaration  upon  an  express  or 
an  Implied  contract,  but  it  will  not  be  neces- 
sary for  us  to  consider  that  question,  because 
of  our  conclusion  that  there  is  no  evidence  to 
sustain  either  and  that  the  court  erred  in 
overruling  defendant's  motion  for  a  directed 
verdict  made  at  the  conclusion  of  plaintiff's 


evidence  and  renewed  after  all  of  the  evl- 
dence  had  been  heard. 

Plaintiff  had  a  written  contract  with  de- 
foidant  to  drill  an  oil  well  on  the  A.  S.  Pas- 
ley  lease  owned  by  defendant  at  $l.tX>  per 
linear  foot,  which  contract  contained  the  pro- 
vision that  the  defendant  was  to  pay  the 
plaintiff  "$50  per  day  in  case  of  any  delay 
in  drUling  on  said  lease  if  said  party  of  the 
flrst  part  (plalntttf)  is  on  the  lease  and  ready 
to  drill  and  the  delay  is  the  cause  of  the 
second  party  (defendant)." 
°  Mr.  H.  C.  Jordon  was  the  resident  manager 
of  Iwth  the  defendant  and  the  oil  company, 
both  of  which  were  nonresident  corporations. 
Shortly  after  plaintiff  began  to  drill  the  well 
upon  the  Pasley  lease,  operations  were  estop- 
ped by  an  injunction,  and  Jordon  directed 
plaintiff  to  move  his  rig  onto  the  Hiram 
Reed  lease,  which  was  some  five  or  six  miles 
distant  from  the  Pasley  lease  and  was  owned 
by  the  oil  company.  Plaintiff  drilled  two 
wells  upon  the  Reed  lease  and  at  the  direct- 
tion  of  Jordon  presented  his  bill  therefor  to 
and  was  paid  by  the  dU.  company.  After  the 
completion  of  these  two  wells  upon  the  Reed 
tract,  Jordon  directed  plaintiff  to  move  his 
rig  to  the  Wince  Friend  lease,  also  owned  by 
the  oil  conqpany,  and  to  drill  a  well  upon  that 
lease,  and  it  is  to  recover  for  the  work  done 
by  plaintiff  upon  the.  Friend  lease  that  he 
has  instituted  this  action.  It  Is  at  once  ap- 
parent that  plaintiff  was  not  entitled  to  re- 
cover of  the  defendant  development  company 
for  the  work  he  performed  upon  the  lease  of 
the  oil  company,  an  entirely  different  corjx)- 
ratlon,  either  under  an  extaud<Mi  of  his  writ- 
ten contract  with  the  former  or  upon  a  quan- 
tum meruit,  unless  Jordon,  who  was  the  agent 
for  both  corporations  In  Erecting  plaintiff  to 
perform  the  work,  was  acting  as  the  agent  of 
defendant.  There  is  no  evidence  whatever 
that  in  BO  doing  he  was  acting  as  defendant's 
agent,  except  the  bare  statement  of 'the  plain- 
tiff in  answer  to  a  leading  question  of  his 
own  counsel,  and  that  this  is  not  true  and 
was  so  understood  by  the  plaintiff  before  he 
drilled  the  well  on  the  Friend  lease  is  shown 
beyond  doubt  by  his  own  testimony.  He  ad- 
mits that  when  he  had  completed  the  two 
wells  upon  the  Reed  lease,  and  before  he 
moved  to  the  Friend  lease,  he  was  directed 
by  Jordon  to  present  his  bill  for  drilling  the 
two  wells  upon  the  Reed  lease  to  the  oil  com- 
pany ;  that  he  did  so ;  and  that  the  company 
paid  same  by  check.  He  further  admits  that 
he  knew  Jordon  was  the  agent  of  both  com- 
panies and  that  the  oil  company  and  not  de- 
fendant owned  the  Friend  lease;  that  he 
asked  Jordon  to  which  company  be  should 
present  his  bill  for  drilling  the  well  upon  the 
Friend  lease,  and  was  directed  to  present  It 
to  the  oil  company,  which  he  did;  and  that 
he  never  presented  any  bill  for  same  to  the 
defendant  or  suggested  in  any  way  to  Jordra 
or  the  defendant  that  he  was  looking  to  it 
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for  payment  prior  to  the  instltutloii  of  Oils 
action. 

[1]  The  role  la  tborougjily  establlahed  tbat 
neither  an  agency  nor  tbe  extent  thereof  can 
be  established  by  opinion  evidence.  It  is  thua 
sUted  in  2  0.  J.  &48: 

"A  witness  on  the  issne  of  agency  must 
state  only  the  facts  and  drcamstances  concern- 
ing the  Tarions  transactions,  leaving  the  court 
or  jury  to  determine  whether  or  not  an  agency 
was  created,  and  hence  may  not  give  his  opin- 
ion or  state  hia  conclusions  as  to  the  existence 
of  the  agency  or  the  nature  and  extent  of  the 
agent's  authority." 

[2]  There  la  therefore  absolntely  no  evi- 
dence that  J<»don  had  any  anthorlty  to  bind 
defendant  for  work  he  might  order  for  the 
oil  company,  plaintiff  does  not  even  so  state ; 
and  hia  statement  that  in  so  doing  Jordon 
was  acting  for  defendant  Is  proven  by  his 
own  admissions  on  the  facts  to  be  but  an 
unwarranted  conclusion  and  without  proba- 
tive value. 

Hence  plaintlfl  by  his  evidence  did  not 
prove  against  defendant  either  an  express  or 
an  Implied  contract  to  pay  him  for  drilling 
the  well  upon  the  Friend  lease  owned  by  the 
oil  company.  Nor  was  his  case  made  out  by 
the  evidence  for  the  defendant 

JordoB  testified  that  he  employed  tbe  de- 
fendant to  perform  (he  work  here  Involved 
for  the  oil  company  and  not  the  defendant 
development  company,  and  that  he  so  Inform- 
ed the  plaintiff  at  the  time.  Tbat  this  is 
true  Is  conclusively  established  by  letters  in- 
troduced by  the  defendant  which  plaintiff 
wrote  to  Mr.  Jordon  and  to  the  oil  company. 

Just  after  plaintiff  moved  his  rig  to  the 
Friend  lease  and  started  drilling  the  well  on 
same,  he  wrote  a  letter  to  Mr.  Jordon  in 
which  he  said,  among  other  things: 

"What  company  will  I  charge  the  account  to? 
I  believe  yon  told  me  one  time  but  I  have  for- 
gotten and  I  have  no  contract  to  refer  to." 

A  few  days  later  he  made  out  a  bill  to  the 
New  Xork-Irvlne  Oil  Company  and  mailed  it 
to  Mr.  Jordon  as  its  agent  for  tbe  expense  of 
moving  bis  drilling  outfit  from  the  Reed  to 
the  Friend  lease.  About  a  month  later  he 
wrote  Mr.  Jordon  a  letter  which  begins: 

"Will  drop  you  a  few  lines  to  see  if  yon  have 
heard  from  the  New  York-Irvine  Oil  Company. 
I  have  not  heard  from  the  Move  Bill  and  I 
think  it  is  time.  I  paid  out  my  money  a  long 
time  ago  for  them." 

This  letter  ends  with,  'Tlease  give  me  a 
reply  in  regard  to  the  New  York-Irvine  Co. 
without  delay."  When  he  completed  drilling 
the  well,  he  sent  bis  bill  therefor  and  for 
plugging  same  to  the  "New  Tork-Irvlne  Com- 
pany." A  few  weeks  still  later,  he  wrote  Mr. 
Jordon  another  letter,  In  which  he  said: 

"I  begin  to  want  to  see  some  money.  I  have 
written  to-day  to  the  New  York  Company.  It 
they  don't  make  me  reply  I  will  have  to  give 
it  to  attorney." 


Tbe  letter  to  the  New  Tork  Oranpany  above 
referred  to  was  sent  by  registered  mail,  and 
la  as  follows: 

"J'nmaee,  Ky.  6/11A918. 

"New  York-Irvine  Oil  Co.,  New  York,  N.  T. 
—My  Dear  ffirs:  A  long  time  ago  I  sent  your 
man  Jordon  at  Winchester,  Ky.,  the  move  bill 
to  the  Wince  Friend  farm  91.067.60  later  sent 
bim  the  bill  for  drilling  the  weU  (4/8)  $1,242.00 
I  have  called  his  attention  to  the  fact  these 
bills  has  not  been  paid  he  replies  he  had  writ- 
ten also  wired  yon  and  it  appeared  yon  give 
it  no  attention  Please  give  this  your  attention 
and  send  me  check  by  retom  m^  for  tbe  bills 
I2328JH)  as  I  wiU  be  compeUed  to  pat  it  In 
attorney's  hands  (or  odlectlon. 

"Yours  truly,  H.  W.  Qark." 

Great  stress  Is  laid  by  counsel  for  plaintiff 
upon  the  fact  that  he  refused  to  sign  a  writ- 
ten contract  with  the  New  York-Irvine  OU 
Company  for  drilling  the  wells  upon  the 
Reed  lease  which  Mr.  Jordon'  delivered  to 
him  in  duplicate  while  he  was  drilllnif  those 
wells.  It  is  insisted  that  his  refusal  to  sign 
this  contract  was  notice  to  the  defendant 
through  Its  agent  Jordon  that  he  was  unwill- 
ing to  perform  work  for  the  oil  company; 
but,  even  if  this  were  true,  that  fact  would 
not  be  sufficient  to  charge  defendant  for  work 
that  plaintiff  was  performing  uiwn  the  prop- 
erty of  another  and  not  under  contract  with 
or  by  direction  of  defendant  or  Jordon  as  its 
agent. 

Equally  unfounded  Is  the  contention  that 
the  work  done  by  plaintiff  on  the  Friend 
lease  as  directed  by  Jordon  was  done  for  de- 
fendant under  an  authorized  extension  of  the 
written  contract  with  reference  to  the  Pas- 
ley  lease.  The  sum  of  the  argument  in  sup- 
port of  this  contention  Is  that  the  provision. 
In  that  contract  quoted  above,  for  the  pay- 
ment by  defendant  of  $60  per  day  during -any 
delay  for  which  plaintiff  was  not  responsible, 
authorized  Jordon  to  employ  plaintiff's  time 
for  defendant  during  tbe  delay  occasioned  by 
the  injunction  and  that  he  was  so  acting 
when  he-  directed  plaintiff  to  drill  the  wells  oa 
the  Reed  and  Friend  leases,  or  at  least  that 
plaintiff  was  justified  in  so  assuming.  Ob- 
viously, however,  such  a  provision  and  any 
contingency  that  might  arise  thereunder 
could  not  possibly  be  construed  Into  an  au- 
thority for  Jordon  to  employ  plaintiff  to  per- 
form work  for  another  than  the  defendant 
But  even  if  such  an  extension  of  the  contract 
might  be  presumed  as  to  the  work  done  on 
the  Reed  tract  upon  the  assumption  that 
plaintiff  reasonably  believed  he  was  there  for 
defendant  and  by  its  consent  which  la  not 
true  of  course,  it  could  not  possibly  apply  to 
work  done  on  the  Friend  lease,  because  plain- 
tiff knew  before  he  left  the  Reed  lease  that 
he  was  working  for  the  <A1  ctmipany  and  not 
defendant 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded  fOr  another  trial  con- 
sistent berewltl^ 
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PEOPLE'S  BANK  OF  8PRINOFIELO  V. 
TRUE. 

(Sapreme  Court  of  Tennesaee.    Jane  18, 192L) 

1.  Bulu  and  banking  «s»l  16(2)— Caahiar  ant 
praanmed  to  hava  oommanloatad  knowledoo  to 
bank  whan  Interaat  antagontatle. 

Where  defeodact  tare  a  note  to  L.,  who 
waa  acting  on  behalf  of  his  father,  and  the  fa- 
tiier,  in  anbeeqaentl/  aelling  the  note  to  the 
bank  of  which  L.  was  cashier,  negotiated  both 
with  It.  and  the  president  of  the  bank,  there 
waa  no  presumption  that  L.  conununicated  to 
the  bank  his  knowledge  of  the  facta  out  of 
which  the  note  arose,  as  in  assisting  in  the  sale 
of  the  note  for  the  benefit  of  hia  father  he  waa 
acting  in  a  capacity  where  his  interest  waa  an* 
tagonistic  to  that  of  the  bask. 

2.  Bill*  and  notes  <Ss»343— Grantee  glvIiNi 
note  by  way  of  restitution  liable  to  purchaser 
having  knowledge  of  fraudulent  transaction. 

If  property  was  conreyed  to  defendant  to 
prevent  the  grantor's  creditors  from  reaching 
it,  defendant  could  not  Escape  liability  on  a 
note  executed  by  him  to  the  grantor  by  way  of 
turning  back  to  the  grantor  part  of  the  pro- 
ceeds  of  the  lands,  though  a  purchaaer  of  the 
note  knew  of  the  fraudulent  transaction,  aa  the 
note  was  not  in  furtherance  «f  the  frand  hat 
in  disaffirmance  thereof. 


Ajweal  from  Cbtficery  Coort,  Bobertson 
County;   3.  W.  Stout;  Ohnncellor. 

Suit  by  the  People's  Bank  of  Springfield 
against  H.  0.  True.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Hamilton  Parks,  of  NaBbTUle,  and  B.  L. 
Peck,  at  Springfield,  tor  Bank. 
A.  Ii.  D<Mrs^,  of  Springfield,  for  True. 


6BBEN,  J.  TbiB  salt  was  brought  by  the 
Peofde's  Bank  of  Springfield,  hereafter  call- 
ed dMupIainant,  against  H.  O.  True,  here- 
after called  defendant,  to  recover  the  balance 
due  <«  a  note  of  $7,000.  An  answer  was 
filed  denying  liability,  and  by  way  of  cross- 
bill defendant  sought  to  compel  a  cancella- 
tion of  the  note. 

The  note  was  executed  payable  to  his  own 
order  by  defendant.  Indorsed  in  blank  by  him, 
and  delivered  to  B.  F.  Ijong  for  the  b«ieflt 
of  his  father,  B.  B.  Long,  and  negotiated  by 
the  latter  to  complainant  Two  payments 
were  made  on  tbe  note,  one  of  |600  and  one 
of  11,000. 

On  the  bearing  the  chancellor  found  that 
ccMnplainant  was  an  Innocent  purchaser  of 
the  note  for  value  before  maturity  and  de- 
creed In  Its  favor,  inrcnn  this  decree  de- 
fendant has  aintealed  to  this  court 

A  mass  of  proof  was  taken  In  the  case, 
which,  however,  we  do  not  find  It  necessary 
to  review.  Whatever  may  be  tbe  merits  of 
tte  case  between  defotdant  and  tbe  Longs, 
we  must  agree  with  the  chancellor  that  the 
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complainant  is  an  Innocent  holder  of  the  note. 

Undoubtedly  tbe  complainant  took  tbe  note 
for  value.  It  gave  in  consideration  thereof 
another  note  for' $3,000  signed  by  J.  A.  Long 
ft  Go.  and  another  note  for  $2,000  sign- 
ed by  B.  B.  Olover  ft  Ck>M  in  addition  to 
$1,600  cash.  OSils  made  a  total  consideration 
of  $e,S00.  Tbe  first  payment^of  $500  was 
made  on  the  note  before  the  bank  bought  it 
It  Is  not  denied  that  the  bank  obtained  tbe 
note  before  its  maturity,  and  the  only  de- 
batable question  Is  whether  the  bank  took 
the  note  under  such  drcumstances  as  to 
ctiarge  It  with  notice  of  defenses  alleged  to 
exist  in  fftvor  of  defendant  as  against  tbe 
Longs. 

There  are  two  theories  as  to  tbe  origin 
of  this  note — the  facts  Incident  to  its  exe- 
cution. One  theory  is  advanced  by  the  com- 
plainant, and  the  other  by  the  defendant. 
It  will  not  be  necessary  to  determine  which 
of  these  theories  is  correct,  since  upon  ei- 
ther theory  the  bank  Is  still  entitled  to  re- 
cover. 

The  defendant  says  that  he,  along  with 
other  gentlemen  in  Bobertson  county,  'b^ 
came  Involved  In  a  land  speculation  in  Tex- 
as. He  says  that  as  a  result  of  this  venture 
bis  associates,  among  whom  was  El  B.  Long, 
became  indebted  to  him  in  the  sum  of  about 
$11,000 ;  that  to  satisfy  this  indebtedness  E. 
B.  Long  conveyed  to  defendant  certain  lands 
which  he  (Long)  owned  in  Bobertson  county, 
Tenn.;  that  later  B.  B.  Long's  associates 
refused  to  contribute  to  him  anything  on 
account  of  the  Joint  indebtedness  to  defend- 
ant which  Long  had  settled  as  aforesaid. 
Defendant  says  that  when  it  became  appar- 
ent to  Long  that  the  others  would  not  reim- 
burse him,  Long  began  to  make  demands  on 
defendant  to  give  back  his  lands  or  tbe  pro- 
ceeds thereof.  Defendant  says  that  Long  was 
quite  persistent  In  these  demands  and  kept 
after  talm  all  tbe  time;  that  finally,  while  he 
did  not  conceive  that  he  owed  Long  any 
thing,  be  tnmed  over  to  B.  F.  Long  the  $7,- 
000  note  here  in  suit  with  the  tinderstandlng 
that  said  note  was  not  to  be  collected.  De- 
fendant says  that  his  agreement  with  B.  F. 
Long  was  that  the  father,  Ei.  B.  Long,  should 
have  the  profits  of  tbe  sale  of  the  Bobertson 
county  lands  conveyed  as  aforesaid  by  B. 
B.  Long  to  defoidant,  together  with  some 
other  personal  property.  Defendant  insists 
that  the  note  was  only  delivered  to  B.  F. 
Long  as  a  sort  of  protectUm  to  B.  B.  Ixmg, 
In  case  defendant  should  die  or  anything 
should  happen  to  him,  and  defendant  reiter- 
ates that  it  was  fully  understood  by  both 
tbe  Longs  that  the  $7,000  note  was  not  to  be 
collected. 

B.  F.  Long  was  at  that  time  the  cashier 
of  the  complainant  bank.  Defeodant  eon- 
tends  that  Btnce  R.  F.  Long  was  fully  ad- 
vised as  to  tbe  conditions  under  whidi  the 
note  was  executed  and  knew  that  it  was 
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not  to  be  collected,  the  conjplaiiuiiit  bank  be- 
came affected  wltb  tbe  knowledge  which  R. 
F.  Jjozig  had,  and  that  It  Is  not  an  innocent 
holder  of  the  note. 

It  Is  fair  to  say  that  B.  F.  Long  utterly 
denies  that  be  bad  any  such  understanding 
as  is  claimed  with  defendant,  but  he  claims 
that  be  took«  tbe  note  understanding  that  it 
was  to  be  paid  pnHnptly.  In  fact,  R.  F.  Long 
says  that  the  note  originated  in  an  entirely 
different  way,  as  will  hereafter  appear. 

It  is  manifest,  if  we  accept  defendant's 
theory  of  the  facts,  that  B.  P.  Long  was  act- 
ing in  these  negotiations  with  defendant  aa 
the  agent  of  the  father,  B.  B.  Long. 

It  appears  otherwise  in  the  proof  that  wlien 
tbe  $7,000  note  was  negotiated  to  the  com- 
plainant, B.  B.  Long  condncted  such  nego- 
tiation with  both  B.  F.  Long,  the  cashier, 
and  H.  T.  Stratton,  the  president,  of  com- 
plainant It  is  not  insisted  that  Stratton 
had  any  knowledge  of  the  agreement  said  to 
have  existed  to  the  effect  tliat  tbe  note 
should  not  be  collected. 

[1]  So  far  as  tbe  knowledge  of  R.  F.  Long 
Is  concerned,  there  is  no  presumption  that 
be  communicated  such  knowledge  to  his  prin- 
cipal, the  complainant,  for  in  assisting  alraut 
tbe  sale  of  the  note  to  complainant  for  the 
benefit  of  bis  father,  B.  F.  Long  was  acting 
in  a  capacity  where  his  interest  was  antag- 
onistic to  that  of  complainant  Provident 
eta,  Assurance  Society  v.  Edmonds,  95  Tenn. 
53,  31  S.  W.  168;  Wood  v.  Green,  131  Tenn. 
583,  175  S.  W.  1139;  Smith  v.  Bank,  132 
Tenn.  147,  177  S.  W.  72.         . 

Had  B.  F.  Long  been  tbe  sole  representa- 
tive of  tbe  complainant  in  this  transaction 
as  well  as  of  his  father,  then  tbe  complain- 
ant would  have  been  charged  with  the  knowl- 
edge of  B.  F.  Long  under  Smith  v.  Bank, 
supra.  Tbe  testimony,  however,  shows  that 
Stratton  was  looking  out  for  the  complain- 
ant's interest  In  tbe  purchase  of  the  note  and 
represented  complainant  partly,  at  least 
Stratton  knew  nothing  of  the  agreement  that 
tbe  note  was  not  to  be  paid,  and  for  the  rea- 
sons stated,  under  tbe  authority  cited,  tbe 
knowledge  of  B.  F.  Long  cannot  be  imputed 
to  tbe  complainant. 

The  complainant's  theory  v^ltb  reference 
to  tbe  origin  of  tbe  note  sued  on  is  that  El 
B.  Long  became  very  much  involved  as  a  re- 
sult of  tbe  land  speculations  in  Texas  re- 
ferred to  above.  Complainant  insists  that 
nothing  was  due  to  defendant  whatever  as 
a  result  of  these  operations  and  denies  that 
E.  B.  Long  conveyed  bis  lands  to  defendant 
for  any  such  a  purpose.  It  claims  that  tbe 
whole  purpose  of  this  conveyance  was  to  cov- 
er up  E.  B.  Lcmg's  property  and  to  prevent 
it  from  being  reached  in  satisfaction  of  the 
numerous  debts  which  be  had  incurred  in 
Texas  and  at  home.  Complainant  contends 
that  the  $7,000  note  was  givoi  by  way  of 
turning  back  to  B.  B.  Long  part  of  the  pro- 


ceeds of  his  landa  wbldi  had  been  fraudn- 
lently  conveyed  to  defendant  and  sold  by 
the  latter.  - 

[2]  Tbe  defendant  insists  that  If  this  be 
the  truth  of  the  matter,  there  can  be  no  re- 
covery upon  the  note  by  tlie  complainant 
This  upon  the  idea  that  the  note  grew  out 
of  a  fraudulent  transaction  and  that  a  oonrt 
of  equity  will  not  Imd  its  aid  under  such 
circnmstancea. 

We  think  that  such  argument  rests  on  a 
misconception  of  tbe  present  situation.  The 
note,  according  to  complainant's  theory,  was 
not  given  in  furtherance  Of  a  fraudulent 
transaction,  but  was  given  by  way  of  rea- 
titutlon  of  the  proceeds  of  the  property  fraud- 
ulently conveyed.  Even,  therefore,  if  the 
complainant  had  knowledge  of  the  original 
fraudulent  conveyance  as  it  appears  from  tbe 
bill  it  did  have,  it  still  may  recover  on  the 
note. 

"WhUe  a  fraudulent  grantee  is  nnder  no  legal 
obliEation  to  reconvey,  it  is  said  he  is  under  a 
moral  obligation  tot  do  so,  and  all  subBeqnent 
acts  done  by  him  in  execution  of  this  duty 
should  be  favorably  considered  in  equity.  If  in 
fulfillment  of  bis  moral  obligation  be  makes  a 
reconveyance,  such  act  will  be  binding  on  him, 
and  if  the  rights  of  no  innocent  third  person 
have  intervened,  the  fraudulent  grantor  will  be- 
come revested  both  in  law  and  equity  with  tbe 
title  previously  conveyed  to  his  grantee;  and 
the  grantee  wiU  be  estopped  from  thereafter 
setting  up  any  claim  to  "the  property."  SO-Cye. 
619. 

This  mie  is  recognized  in  at  least  two 
cases  in  Tennessee. 

In  Stanton  v.  Shaw,  62  Tenn.  (3  Baxt.)  12, 
a  purchaser  of  real  estate  to  defeat  his  cred- 
itors procured  the  title  to  be  taken  in  the 
name  of  tbe  tMrd  person.  This  third  person 
subsequently  reconveyed  to  the  true  owner. 
It  was  held  that  the  creditois  of  tbe  third 
party,  not  having  attempted  to  subject  tbe 
propwty  to  their  debts  while  It  was  in  the 
name  of  said  third  party,  could  not  readi 
it  after  tbe  reconveyance  to  tbe  real  owner, 
altbou^  the  recimveyance  was,  of  course, 
voluntary. 

In  Insuranoe  Co.  ▼.  Waller,  lie  Tenn.  1,  95 
S.  W.  811,  115  Am.  St  Rep.  763,  7  Ann.  Cas. 
1078,  property  was  fraudulently  conveyed  to 
a  wife  as  tmstee  to  pat  it  beycmd  the  reach 
of  her  bnsband's  creditors.  Later  she  re- 
conveyed  to  tbe  husband.  Tbe  conveyance 
was  upheld,  and  tbe  husband  held  to  be  vest- 
ed with  the  entire  legal  and  equitable  title 
to  the  property,  so  as  to  enable  him  to  recov- 
er upon  insurance  policies  covering  the  prop- 
erty and  issued  In  his  name. 

The  lands  conveyed  to  defendant  bad  beoi 
sold  by  him,  and  if  this  conveyance  was  In 
tmth  trandnlent,  it  was  his  duty  to  restore 
the  proceeds  of  the  sale.  A  note  given  toe 
such  purpose  cannot  be  considered  as  In  fnr- 
therance  of  any  fraud,  but  Is  rather  In  dte- 
afSrmance  and  should  be  apiHroved. 
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Wot  the  reasons  stated,  we  think  there  was 
no  error  In  the  decree  of  the  chancellor,  and 
it  must  be  afBimed. 


HAYNES  V.  STATE. 

(Supreme  Court  of  jTennessee.    June  20, 1921.) 

CrlmlBal  law  «=>74fr— Jury  must  fix  sentencs 
ef  one  unAer  18  years  ef  aoe. 

The  jury  most  fix  the  sentence  of  one  tm- 
der  IS  years  of  age  convicted  of  crime,  the  In- 
determinate Sentence  Law  having  no  applica- 
tion to  persons  under  the  age  of  18  years  con- 
victed of  crime  punisiiable  by  imprisonment 
Id  the  penitentiary,  under  Shannon's  Code,  Sf 
4433a5,  7202al,  7213,  and  a  verdict  which  does 
not  do  so  is  void. 

Error  to  Criminal  Conrt,  Davidson  Coun- 
ty; Frank  M.  Garard,  Judge. 

John  Haynes  was  convicted  of  murder  in 
the  second  degree,  and  brings  error.  Be- 
versed  and  remanded  for  new  trial. 

B.  O.  Boyce  and  M.  P.  Estes,  both  of  Nash- 
ville, for  plaintiff  in  error. 

Wm.  H.  Swlggart,  Jr.,  of  Nashville,  for 
the  State. 

HALL,  J.  The  plaintiff  la  error,  John 
Haynes,  was  convicted  of  the  crime  of  mur- 
der in  the  second  degree  by  a  Jury  in  the 
criminal  conrt  of  Davlds(»>  county.  At  the 
tiine  of  his  conviction  be  was  under  18  years 
of  age. 

The  trial  judge  instructed  the  jury  as  fol- 
lows: 

"If  you  find  the  defendant  not  guilty  of  mur- 
der in  the  first  degree,  or  if  you  have  a  reason- 
able doubt  as  to  his  guUt  of  that  offense,  you 
win  acquit  him  of  that  offense  and  your  next  in- 
quiry will  be  whether  or  not  he  is  guilty  of  mur- 
der in  the  second  degree;  if  you  convict  him 
of  this  <rf(ense,  that  is  all  you  need  to  say  in 
your  verdict;  and  it  then  becomes  the  duty  of 
the  court  to  sentence'  tbs  defendant  to  serve 
an  indeterminate  sentence,  or  period  of  time, 
in  the  penitentiary  of  the  state  from  10  to 
20  years." 

By  section  7202al  of  Shannon's  Annotated 
Code  (section  1,  c.  8,  Acts  1913),  it  is  pro- 
vided as  follows: 

"Whenever  any  person  over  eighteen  years 
of  age  is  convicted  of  any  felony  or  other  crime 
committed  after  the  passage  of  this  law  [after 
February  21, 1913]  and  punishable  by  imprison- 
ment in  the  penitentiary,  the  court  imposing 
such  sentence  shall  not  fix  a  definite  term  of 
imprisonment,  but  shall  sentence  such  person  to 


the  penitentiary  for  an  indefinite  period,  not  to 
exceed  the  maximum  term  nor  to  be  less  thsn 
the  minimum  term  provided  by  law  for  the 
crime  for  which  the  person  was  convicted  and 
sentenced,  making  allowance  for  good  time  as 
now  provided  by  law." 

The  law,  as  it  stood  before  the  passage  of 
chapter  8  of  the  Acts  of  1913,  was  as  follows: 

"It  is  the  duty  of  the  jury  to  ascertain  in 
their  verdict,  the  time,  within  the  limits  pre- 
scribed by  law,  during  which  an  offender  is  to 
be  imprisoned  in  the  penitentiary."  Shannon's 
Annotated  Code,  {  7213  (Acts  1829,  c.  28,  |  76). 

By  section  4433a5  of  Shannon's  Annotated 
Code  (Acta  1907,  c.  699,  I  4;  Acts  1917,  c.  97, 
{  4),  it  is  provided  as  follows: 

"An  boys  under  the  age  of  eighteen  years 
who  have  been  convicted  of  an  offense  punish- 
able by  confinement  in  the  penitentiary  shall  be 
sentenced  to  and  confined  in  said  training  and 
agricoltural  school  under  the  provisions  of  this 
chapter.  AU  boys  convicted  of  an  offense  pun- 
ishable by  imprisonment  in  the  penitentiary 
shall  be  transported  to  and  from  the  ssid  re- 
formatory at  the  expense  of  the  state  and 
taught  some  trade  or  pursuit  and  employed  and 
kept  at  some  useful  and  elevating  occupation." 

It  win  be  noted  that  the  statute  first  above 
cited  applies  to  all  persons  over  18  years  of 
a£e  who  may  be  convicted  of  any  felony  or 
crime  committed  after  its  passage,  and  pun- 
ishable by  imprisonment  in  the  penitentiary, 
and  is  known  as  the  "Indeterminate  Sentence 
Law."  It  has  no  application  to  persona  un- 
der the  age  of  18  years  who  may  be  convicted 
of  any  felony  or  other  crime  punishable  by 
Imprlsonmoit  In  the  penitentiary. 

Plaintiff  in  error,  being  under  18  years  of 
age,  and  excluded  from  the  oi>eratlon  of  the 
act  of  1913,  was  subject  to  have  an  assess- 
ment of  punishment  only  under  the  law  as  it 
stood  before  that  statute  was  passed,  and  In- 
dependent of  It,  in  the  reform  school,  under 
chapter  699,  Acts  of  1907,  which  act  express- 
ly applied  to  him,  tor  a  term  of  imprison- 
ment to  be  fixed  by  the  jury.  Shannon's  An- 
notated Code,  i  7202. 

The  jury  not  having  fixed  or  assessed  the 
punishment  of  the  plaintiff  In  error  as  pro- 
vided by  statute  in  such  cases,  we  think  the 
verdict  was  void.  Blartin  ▼.  State,  130  Tenn. 
509,  172  8.  W.  311 ;  Oass  T,  State,  130  Tenn. 
681, 172  S.  W.  306 ;  State  v.  Bagsdale,  10  Lea, 
671 ;  Mayfleld  v.  State,  101  Tenn.  673,  49  S. 
W.  742 ;  Pitts  y.  State,  102  Tenn.  141,  60  S. 
W.  756. 

The  verdict  of  the  Jury  being  roid,  the 
Judgment  based  on  it  cannot  stand.  It  is 
therefore  reversed,  and  the  case  is  remanded 
for  a  new  trial. 
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8TATE  m  ,r«l.  ATTORNEY   GENERAL  v. 
COLORED  TENNESSEE   INDUS- 
TRIAL SCHOOL  at  al. 

(Supreme  Court  of  TenneMco.    April  8(^ 
1021.) 

1.  Appeal  and  arror  «=>894(2),  907(3)— Evi- 
dence praaumdd  to  sustain  finding,  when  aot 
before  the  court  at  law,  bnt  not  In  equity. 

In  a  case  coming  from  a  cotirt  of  law, 
where  there  is  no  bill  of  exceptions,  the  ISa- 
preme  Court  wiU  presume  that  there  was  sulii- 
dent  evidence  to  sustain  the  finding  below; 
but  on  appeal  in  a  duincery  case  the  hearing  is 
de  novo,  on  the  transcript  of  the  record  filed, 
and  in  tjie  absence  of  any  eTidence,  before  the 
court  to  support  the  decree  below,  it  cannot 
be  sustained. 

2.  Appeal  and  •rrar  ^9596— Appeileea'  coun- 
sel should  direot  Insertion  of  portion  of  rao- 
ord  material  to  his  cIlMts. 

Under  Acts  1908,  c.  85,  where  eoonsel  for 
appellees  Is  given  notice  of  the  portion  of  the 
record  which  ^pellant  desires  sent  up,  it  is 
his  duty  to  direct  the  insertion  of  aoch  portion 
of  the  record  as  may  be  material  to  his  clients. 

3.  Corporations  4=>6I3(I)  —  Intervener  held 
not  entitled  to  question  authority  to  bring 
suit  to  dissolve. 

Where  the  Attorney  General  filed  a  bill  to 
dissolve  a  corporation,  and  after  final  decree 
a  judgment  creditor  filed  a  petition  setting  up 
his  judgments,  and  sought  payment,  but  for 
some  time  after  his  intervention  raised  no  ques- 
tion as  to  the  Attorney  General's  authority  to 
bring  the  suit,  he  was  precluded  from  ques- 
tioning such  authority. 

Appeal  trout  Chancery  Court,  Davidson 
County;  Jobn  T.  Lillyett,  Chancellor. 

Suit  by  the  State,  on  the  relation  of  the 
Attorney  General,  against  the  Colored  Ten- 
nessee Industrial  School,  In  which  Bedford 
Taylor  intervened.  Decree  for  complainant, 
and  intervener  appeals.  Beversed  and  re- 
manded for'  rehearing. 

W.  C.  Cheny,  of  NashTlUek  Sp.  Counael,  for 
the  State. 

R.  S.  West,  Sadler  &  Goodman  and  J.  G. 
Napier,  all  of  Nashville,  opposed. 

GREEN,  J.  The  bill  in  this  case  was  filed 
by  the  state,  on  the  relation  of  the  Attorney 
General,  to  dissolve  the  Colored  Tennessee 
Industrial  School,  purporting  to  be  a  corpo- 
ration, and  to  recover  from  it  certain  proper- 
ty in  its  possession,  alleged  to  have  been  ob- 
tained from  the  state  upon  false  r^resenta- 
tlons.  A  receiver  was  appointed  for  the  de- 
fendant corporation  upon  the  filing  of  the 
blU. 

The  corporation  and  certain  individual  de- 
fendants answered. 

According  to  decrees  rendered  in  the  cause, 
proof  appears  to  have  been  heard  by  the 
Chancellor.    A  final  decree  was  passed  dis- 


solving the  corporation,  and  ratifying  the 
action  of  tlie  receiver,  who  liad  talcen  i>osaea- 
slon  of  its  property  and  turned  It  over  to 
the  state,  or  rather  to  various  institutions  of 
the  state. 

Prior  to  th«  appointment  of  said  receiver 
one  Bedford  Taylor  brought  two  suits  against 
this  corporation,  one  tiefore  a  magistrate  and 
one  in  the  drcnlt  court  After  the  receivw 
was  appointed,  Taylor  applied  for  permission 
to  prosecute  said  suits  against  tliA  receiver; 
but  such  permission  doea  not  appear  to  have 
been  granted  him  by  the  cbanoellor.  Never- 
theless said  suits  were  prosecuted  to  judgmoit 
In  the  drcnit  court  of  Davidson  county;  no 
defense  being  made  to  ^ther  of  them. 

After  obtaining  these  Judgments  against 
the  corporation,  Bedford  Taylor  filed  a  peti- 
tion in  the  chancery  court,  setting  up  such 
Judgments,  and  by  decree  of  the  chancellor 
they  seem  to  have  been  allowed  as  a  claim 
against  the  corporation. 

Aside  from  the  assets  of  the  corporation 
tal^oi  over  by  the  receiver  and  turned  over 
to  the  state,  there  was  a  balance  of  $2,000  in 
the  hands  of  the  trehsurer  of  the  state,  re- 
maining out  of  an  aK>roprlation  of  |10,000 
made  by  the  Ijeglslature  for  the  beniefit  at 
this  instituUon. 

It  apipears  from  the  record  before  us  that 
litigation  was  had  over  the  validity  of  this 
$10,000  appropriation,  and  that  said  appiai»l- 
ation  was  held  valid  by  this  court;  bat  that 
the  court  directed  it  to  be  expended  under 
the  supervision  of  three  commissi onera  ap- 
pointed by  this  court 

Taylor  insisted  in  his  petition  that  he  was 
mtltled  to  have  a  pro  rata  paymoit  of  bis 
indebtedness  ont  of  the  assets  of  the  cor];>o- 
ratlon  which  the  receiver  took  over  and  later 
passed  on  to  the  state.  Taylor  also  claimed 
that  he  was  entitled  to  reach  this  $2,000  re- 
maining unexpended  in  the  hands  of  the 
state  treasurer. 

The  chancdior  held  that  the  state  was  en- 
titled to  recover  the  assets  at  the  corporatioo 
which  the  receiver  found  as  representing  the 
fund  obtained  from  the  litate  upon  false 
pretenses,  and  he  also  held  that  the  bal- 
ance of  the  fund  with  the  state  treasurer 
was  only  to  be  expended  at  the  discretion  of 
the  commissioners,  and  was  not  liable  to  any 
debts  of  the  corporation. 

The  decrees  in  the  case  recite,  as  said  be- 
fore, that  these  conclusions  of  the  chancellor 
were  reached  upon  the  record  before  him  and 
upon  proof,  including  the  former  decree  of 
this  court  appointing  the  commissioners  to 
expend  the  state  appropriation  and  defining 
their  powers. 

Taylor  has  appealed  to  this  court  acting 
under  the  provisions  of  chapter  36  of  the 
Acts  of  1908.  He  gave  notice  as  to  what  por- 
tion of  the  record  below  he  desired  to  have 
sent  up  and  this  notice  was  duly  served  upon 
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adverse  iwrttes.  They  paid  no  attoitlon 
to  it,  and  the  transcript  before  ua  contalna 
only  ttaoae  portions  of  tbe  record  designated 
by  Taylor.  In  this  transcript  there  Is  no 
proof,  not  even  the  former  decree  of  this 
conrt  upholding  the  state,  appropriation  and 
ai^intlng  the  conunlsslonera. 

[1]  In  a  case  coming  from  a  court  of  law, 
where  there  Is  no  bill  of  exceptions,  ibis 
court  will  presume  there  was  sufficient  «▼!• 
denoe  to  sustain  the  finding  of  the  court  be> 
lew.  In  a  chancery  case,  however,  uiwn  ap- 
peal, the  hearing  In  this  court  is  de  novo  upcm 
the  transcript  of  the  record  filed.  In  the  ab- 
sence of  any  evidence  before  us  to  support 
the  decree  below,  It  cannot  be  sustained. 
Shelby  Ciounty  v.  Blckford,  102  Tenn.  402,  62 
S.  W.  772;  Hearst  v.  Profit,  118  Tenn.  660, 
81  S.  W.  207 ;  Leiberman,  Loveman  &  O'Brien 
T.  Bowdoi,  121  Tenn.  496,  119  S.  W.  64. 

Chapter  36  of  the  Acts  of  1903  has  been 
commended  by  this  court  in  Leiberman,  Love- 
man  &  O'Brien  v.  Bowden,  supra,  and  the 
practice  thereunder  Indicated  as  follows: 

"Tk«  act  of  1808  was  designed  to  save  costs 
to  litigants  and  to  abridge  Tolnminous  records. 
It  establishes  a  practice  whidi  is  to  be  com- 
mended  and  encouraged.  Under  tiiis  act  coui^ 
sel  for  appellant  is  authorized,  after  giviiig  no- 
tice to  adversary  counsel,  to  designate  only 
such  portion  of  tbe  record  as  he  conceives  is 
material  to  the  proper  presentation  of  the  ease 
to  the  appellate  court.  If  tbe  opposing  counsel 
conceives  the  portion  of  the  record  designated 
insufficient,  he  is  authorised,  to  direct  the  inser- 
tion of  the  remainder  of  tbe  record,  or  such 
additional  portion  thereof  as  may  be  material 
to  his  dient.  If  he  fails  to  designate  such  ad- 
ditional portion  of  the  record  after  receiving 
notice  from  opposing  counsel,  he  is  in  no  at- 
titude to  complain  of  tbe  transcript  thus  made 
up  in  accordance  with  tbe  statute.  It  is  not 
necessary  that  his  consent  shall  be  given  to  a 
limited  or  abridged  transcript  in  order  to  give 
this  conrt  jurisdiction  in  the  case."  Leibetman, 
Loveman  &  O'Brien  v.  Bowden,  supra. 

So  far  as  we  can  now  see,  the  court  below 
would  not  have  been  Justified  In  turning  over 
the  assets  of  the  defmidant  corporation  to  the 
state  to  the  exclusion  of  creditors  except 
upon  tbe  trust  fund  theory.  While  there  may 
have  beoi  abundant  proof  below  to  sustain 
this  theory,  it  Is  not  contained  in  this  rec- 
ord. And  while  the  chancellor  mxiy  have 
been  entirely  Justified,  construing  the  decree 
of  this  court  app<4ntlQg  these  commissioners 
and  defining  their  duties  with  respect  to  the 
state  approtKrlatlon,  in  holding  that  said 
fond  was  not  available  to  creditors  of  this 
corporation,  this  former  decree  Is  not  before 
us. 

[2]  As  stated  In  Leiberman,  Loveman  & 
O'Brien  v.  Bowden,  supra,  when  an  appeal  is 
taken  under  chapter  85  of  tbe  Acts  of  1903,  It 
Is  the  duty  of  counsel  for  appellee  after  notice 
to  direct  the  insertion  of  such  portion  of  the 
record  as  may  be  material  to  his  clients. 


[I]  Taylor  ixtslsts  that  the  suit  herein  was 
Improperly  brought  and  that  the  Attorney 
General  was  without  authority  in  the  mat- 
ter. It  Is  urged  that  such  a  suit  must  have 
been  brought  by  the  District  Attorney  Gen- 
eral The  Attorney  General  relies  on  special 
authority  from  the  Legislature.  This  ques- 
tion was  not  raised  below  until  some  time  aft- 
er Taylor  had  Intervened  In  the  suit  and 
sought  to  obtain  the  benefits  thereof.  We 
think  his  course  In  coming  Into  the  case  in 
this  way  precluded  him  from  questioning  the 
propriety  of  the  suit 

It  follows,  for  the  reascma  above  stated, 
that  the  decree  below  must  be  reversed. 
In  accordance  with  the  practice  adopted  In 
Hearst  v.  Profflt,  savn,  this  case  is  remand- 
ed to  the  chancery  court  for  a  rehearing,  with 
leave  to  both  parties  to  Introduce  snob  testi- 
mony as  they  desire. 

The  commissioners,  Thompson,  Cherry,  and 
Vertrees,  will  pay  the  costs  of  this  appeal, 
and  the  cost  below  wUl  remain  as  taxed  by 
the  chancellor. 

We  think  Taylor  is  not  entitled  to  raise 
other  auestlODB  made  by  him. 


PENNINGTON  v.  FARMERS^  &  MER> 
CHANTS'  BANK. 

(Supreme  Court  of  Tennessee.   May  28, 1921.) 

1.  Basks  and  basking  «=>153  —  Bank  held  to 
become  bailee  of  bond  and  net  only  box  In 
wMeh  kept 

Where  purchaser  of  Victory  Bond  from 
bank  understood  the  bond  was  to  be  placed  in 
her  father's  tin  box  In  the  vault,  but  relied 
upon  the  promise  of  tbe  bank  president  to  take 
care  of  the  bond  for  her  and  his  assurance  that 
it  would  be  safely  kept,  the  bank  clearly  be- 
came a  bailee  of  the  bond  itself,  and  not  a 
bailee  of  the  father's  box,  and  tbe  bank  was 
liable.  If  at  all,  for  its  loss  by  robbery,  under 
Thomp.  Shan.  Code,  |  2099,  and  not  under  sec- 
tions 2100,  2102. 

2.  Ballmest  «S9>I2— Care  to  Im  exercised  by 
bailse. 

Bsilee  onder  a  baflment  for  the  sole  benefit 
of  the  bailor  is  bound  to  use  a  degree  of  dili- 
gence snd  attention  adequate  to  the  perform- 
ance of  his  undertaking,  and  care  and  diligence 
whidi  would  be  sufficient  as  to  goods  of  small 
value  or  of  slight  temptation  might  be  wholly 
unfit  for  goods  of  great  value  and  very  liable  to 
loss  and  Injury. 

S.  Basks  and  baaklag  «s>IS4(9)  —  Whether 

proper  ears  was  exercised  as  te  bond  depos* 

Ited  held  for  Jsry. 

In  an  action  against  a  bank  to  recover  the 

value  of  a  Victory  Bond  left  with  the  bank  for 

safe-keeping  and  stolen  by  burglars,  whether 

J  bank  exercised  proper  care  fceld  for  the  Jury. 
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4;  Banks  and  bankino  «=3l54(7)— Usage  and 
custom  as  affeotlDO  oar«  sxaoted  itf  bailaa. 

Usage  and  custom  in  a  particular  busineas 
reflect  on  the  care  exacted  of  a  bailee,  but  in 
an  action  against  a  bank  to  recover  value  of 
bond  stolen  from  vault  by  burglars  it  was  not 
competent  to  permit  defendant  to  prove  what 
one  or  two  other  banks  may  or  may  not  have 
done  toward  safeguarding  their  valuables,  the 
busineas  policy  of  burglary  Insurance  com- 
panies, nor  advertisements  of  bank,  where  plain- 
tiff relied  wholly  on  personal  •ssorances  from 
the  bank  president. 

Appeal  from  Clrcnlt  CJoort,  Mavry  Connty; 
W.  B.  Turner,  Judge. 

Action  by  Minnie  Pennington  against  the 
Farmers'  ft  Merchants'  Bank.  Judgment  for 
defendant,  and  plaintiff  appealed  to  the 
Court  of  Civil  Appeals,  whldi  transferred  the 
case.    Berersed  and  remanded. 

Sam  Holding,  of  Columbia,  and  L.  H.  Ham- 
mond, of  Mt.  Pleasant,  for  appellant 

Percy  S.  Qiandler,  of  Mt  Pleasant,  and 
Hughes,  Hatcher  ft  Hughes,  of  Columbia,  for 
appellee. 

GREEN,  J.  Plaintiff  brought  this  suit 
to  recover  from  defoidant  the  value  of  a 
¥1,000  Victory  Bond  which  belonged  to  her 
and  had  been  lodged  in  the  bank's  vault  for 
safe-keeping.  The  bank  was  robbed,  its  vault 
being  blown  ot)en  by  burglars,  and  plaintiff's 
bond,  along  yilth  other  valuable  papers, 
taken. 

The  circuit  Judge  directed  a  verdict  in 
favor  of  the  defendant,  and  the  plaintiff  ap- 
pealed In  error  to  the  Court  of  Civil  Appeals. 
That  court  transferred  the  case  to  this  court, 
conceiving  that  the  constitutionality  of  an  act 
of  the  Legislature  was  Involved. 

The  form  of  charter  provided  by  our  stat- 
utes  for  banks  and  trust  companies,  under 
whidi  statutes  defendant  Is  incorporated, 
contains^  omcmg  other  things,  the  following: 

'It  shall  have  the  right  to  constmct  a  vault 
on  its  real  estate,  or  to  rent  any  vault  already 
constructed  or  to  be  constructed,  which,  in  the 
judgment  of  the  directors,  will  provide  rea- 
sonable means  of  safety  against  loss  by  theft, 
fire,  or  other  canse,  in  which  vault  may  be  fixed 
or  placed  safes,  boxes,  or  receptacles  for  the 
keeping  of  jewelry,  diamonds,  gold,  bank  notes, 
bonds,  notes,  and  other  valuables,  which  boxes, 
safes,  or  receptacles  may  be  rented  by  the  cor- 
poration to  other  persons  or  corporations,  on 
such  terms  as  may  be  agreed  by  the  parties." 

"In  no  event  shall  the  corporation  be  liable 
for  any  loss  of  said  jewelry,  diamonds,  gold, 
bank  notes,  bonds,  notes,  or  other  valuables 
thus  lost  by  theft,  robbery,  fire,  or  other  canse, 
the  said  corporation  not  being  the  insurer  of 
the  safety  of  said  property,  nor  in  any  manner 
liable  therefor.  The  corporation  is  not  requir- 
ed to  take  any  note  or  property  thus  deposited, 
as  the  person  who  rents  a  safe,  box,  or  re- 


ceptade,  is,  for  the  term  of  his  lease,  the  own- 
er thereof." 

Sections  2101,  2102,  Thompson's  Shannon's 
Code. 

The  circuit  Judge  was  of  opinion  that  these 
sections  were  applticable  to  this  case,  and  that 
imder  the  provisions  of  secticm  2102  defend- 
ant could  not  be  held  liable  for  the  loss  ol 
said  bond,  kept  as  hereafter  described. 

We  cannot  agree  with  the  learned  trial 
Judge  In  this  conclusion. 

We  think  such  sections  cover  a  case  where 
a  particular  box  or  space  in  Its  vaults  Is 
rented  or  leased  by  the  bank.  This  is  made 
clear  by  the  provision  that  the  person  rent- 
ing the  box  or  receptacle  Is,  for  the  term  of 
his  lease,  the  owner  thereof.  A  rental  con- 
tract is  clearly  contemplated.  The  customer 
selects  his  space,  fills  it  as  he  pleases,  and 
takes  his  chances  under  the  statute. 

We  have  no  such  a  case  before  us.  Plaln- 
tlfTs  father  had  a  tin  box  which  the  bank 
had  presented  to  him.  He  kept  his  valuable 
papers  in  this  box.  The  bank  undertook  to 
care  for  the  box  without  charge.  Mr.  Pen- 
nington had  rented  no  space  or  receptacle  in 
the  bank's  vault  and  the  bank  was  free  to 
keep  his  box  where  it  thought  proper.  The 
plaintiff's  bcmd  was  placed  in  this  box  be- 
longing to  her  father  so  intrusted  to  the 
bank. 

We  think  this  bailment  was  imdertaken  by 
the  bank  under  the  authority  of  another  pro- 
vision of  its  charter,  namely,  the  following: 

"It  shall  have  power  to  take  and  receive  on 
deposit,  specially  as  bailee,  any  jewelry,  plate, 
money,  specie,  securities,  valuable  papers,  or 
other  valuables  of  any  kind,  and,  upon  a  con- 
sideration to  t>e  agreed  upon  by  the  parties,  to 
guarantee  the  safe  preservation  and  redelivery 
Of  the  same;  also  the  power  to  guarantee  the 
payment  of  bonds  and  mortgages  owned  by  oth- 
er persons,  or  to  guarantee  titles  to  real  estate 
for  a  consideration  to  be  agreed  on  by  the  par- 
ties." Section  2089,  Thompson's  Shannon's 
Cods. 

Sections  2100,  2101,  of  Tliompflon's  Shan- 
non's Code,  relied  on  by  defendant  are  at- 
tacked as  tmconstltutlonal;  It  being  assert- 
ed that  eadb  legislation  is  arbitrary  and  un- 
reasonable and  discriminatory  in  favor  of 
banks.  We  do  not  think  this  legislation  is 
an>llcable  to  the  case  before  us,  and  there- 
fore have  no  occasion  to  pass  on  the  consti- 
tutionality of  the  enactment 

Nevertheless,  as  the  constitutional  question 
was  fairly  raised  on  the  record,  we  retain 
jurisdiction  of  the  case  and  will  dispose  of 
the  other  questions. 

Plaintiff's  proof  tends  to  siiow  that  She 
was  the  daughter  of  a  substantial  farmer, 
who  kept  an  account  with  defendant  bank. 
She  horself  had  a  aavlnga  account  at  this 
bonk.  Some  moaths  before  the  robbery  her 
father  determined  to  give  ber  |1,000.    He  so 
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Informed  the  president  of  the  bank,  and  tbS 
latter  drew  a  check  to  plalntUFs  order, 
which  the  father  signed  and  took  to  her. 

The  father  testifies  that  the  president  of 
the  bank  asked  him  to  have  hla  daughter  to 
do  business  with  that  Instltatlcm.  The  fa- 
ther said  that  be  could  not  Interfere,  and 
told  the  bank  president  that  he  must  speak 
to  plaintiff  about  the  matter  himself.  It  ap- 
pears from  the  father's  testimony  that  he 
and  the  bank  president  had  previously  had 
some  conversation  about  the  rate  of  Interest 
the  bank  was  paying  on  savings  deposits, 
which  was  only  3  per  cent,  and  the  father 
insisted  that  he  should  have  4  per  cent,  for 
his  savings.  The  bank  president  would  not 
yield,  and  the  matter  was  arranged  by  the 
father  buying  Liberty  Bonds  from  the  bank 
with  his  savings. 

Plaintiff  testifies  that  before  she  received 
the  $1,000  check  from  her  father  the  bank 
president  called  her  up  and  told  her  he  un- 
derstood she  was  to  receive  this  present  and 
asked  her  if  she  would  not  buy  a  bond  from 
him.  She  says  that  after  some  negotiation 
over  the  telephone  she  agreed  to  buy  the  bond 
and  the  bank  president  said  lie  would  take 
care  of  it  for  her.  She  states  that  when  her 
father  gave  her  the  check  she  indorsed  it 
and  sent  It  back  to  the  bank  by  her  father, 
and  that  he  paid  $995  to  the  bank  for  a  Vic- 
tory Bond  and  brought  her  back  f  6. 

The  father  testified  further  that  at  the 
suggestion  of  the  president  of  the  bank  the 
daughter's  bond  was  put  in  his  (the  father's) 
box  by  the  bank  official  himself,  and  the  box 
carried  back  by  the  latter  Into  the  vault 

[1]  It  appears  from  the  testimony  of  plain- 
tiff that,  although  she  understood  the  bond 
was  to  be  placed  in  her  father's  box,  she  re- 
lied on  the  promise  .of  the  bank  president  to 
take  care  of  her  bond  for  her  and  his  assur- 
ance that  it  would  be  safely  kept.  She  was 
not  familiar  with  the  Interior  of  the  bank's 
premises. 

Upon  these  facta  we  think  the  bank  clearly 
became  a  bailee  of  the  bond  itself  and  not  a 
mere  bailee  of  the  father's  box.  According 
to  plaintifTs  proof  the  president  of  the  bank 
imdertook  to  take  care  of  the  bond,  and  he 
himself  selected  the  father's  box  as  a  recep- 
tacle for  the  bond. 

The  case,  therefore,  is  entirely  different 
frcnn  Sawyer  v.  Old  Lowell  National  Bank, 
230  Mass.  342,  119  N.  E.  825,  1  A.  U  B.  269, 
and  that  line  of  cases,  holding  that  the  ac- 
ceptance of  a  box,  chest,  package,  or  enve- 
lope, does  not  charge  the  depository  as  a 
bailee  of  tbe  contents  of  such  receptacle.  As 
appears  from  the  note  to  the  case  Just  men- 
tioned (1  A.  L.  R.  272),  there  is  a  conflict  of 
authority  as  to  the  liability  of  a  bank  under 
such  circumstances.  We  do  not  get  to  this 
question  in  considering  the  propriety  of  the 
directed  verdict  below. 

It  is  Insisted  for  the  plaintiff  that  the  de- 


posit of  this  bond  with  defendant  bank,  in 
view  of  the  particular  facts  of  this  case,  was 
a  bailment  for  mutual  benefit  of  the  parties, 
me  argument  is  quite  forceful.  PlalBtUTs 
testimony,  indeed,  indicates  that  the  promise 
of  the  bank's  president  to  take  care  of  the 
b<md  was  part  of  the  conslderatlcn  for  her 
purchase  of  this  security  from  the  bank. 

[2]  We  may  concede,  however,  that  the  bail- 
ment was  for  the  sole  benefit  of  the  plaintiff. 
Nevertheless,  a  mandatory  is  bound  to  use  a 
degree  of  diligence  and  attention  adequate  to 
the  performance  of  hla  undertaking.  The 
degree  of  care  required  is  essentially  depend- 
ent upon  the  circumstances  of  each  case.  It 
is  materially  affected  by  the  nature  and 
value  of  the  goods  and  their  liability  to  loss 
or  Injury.  That  care  and  diligence  which 
would  be  sufiiclent  as  to  goods  of  small  value 
or  of  slight  temptation  might  be  wholly  unfit 
for  goods  of  great  value  and  very  liable  to 
loss  and  injury.  Jenkins  v.  Motlow,  33  Tenn. 
(1  Sneed)  248,  60  Am.  Dec.  164;,  Klrtland  v. 
Montgomery,  31  Tenn.  (1  Swan)  452;  Colyar 
V.  Taylor,  41  Tenn.  (1  Cold.)  373;  Mariner  ▼. 
Smith,  52  Tenn.  (5  Helsk.)  208;  Cicalla  v. 
Roesi,  57  Tenn.  (10  Helsk.)  67. 

Bidenour  v.  Woodward,  132  Tenn.  620,  179 
S.  W.  148,  4  A.  L.  R.  1192,  was  a  case  of  an 
alleged  conversion  by  the  bailee.  The  court 
held  that  not  every  parting  of  possession  by 
the  bailee  of  the  thing  Intrusted  to  his  care 
was  a  misappropriation,  and  suggested  that 
the  old  cases  went  too  far  in  this  respect. 
It  was  repeated,  however,  that  the  care  re- 
quired of  an  accommodation  bailee  was  "to 
be  measured  •  •  •  with  reference  to  the 
nature  of  the  thing  placed  in  his  possession." 

Plaintiff's  bond  was  a  coupon  bond  negoti- 
able by  d^ivery.  She  states  that  the  presi- 
dent of  the  bank  told  her  there  was  no  neces- 
sity for  registering  the  bond;  that  it  would 
be  safe  at  the  bank.  Plaintiff's  proof  tends 
to  show  that  the  bank  was  robbed  at  night ; 
that  there  was  no  night  policeman  in  the 
town  of  Mt  Pleasant,  where  .the  bank  was 
located,  and  the  bank  had  no  burglar  alarm 
nor  night  watdiman,  nor  did  it  bum  lights  in 
its  building  at  night  Mr.  PenningtCA's  tin 
box  was  placed  in  the  vault  along  with  other 
like  boxes  belonging  to  customers.  The  vault 
was  an  old  one,  built  of  brick,  without  steel 
lining.  It  had  an  iron  or  steel  door.  In  the 
vault  there  were  a  nest  of  safety  deposit 
boxes  and  two  safes.  Neither  the  safety  de- 
posit boxes  nor  the  safes  were  disturbed  by 
the  burglars.  Only  the  tin  boxes  were  rifled. 
One  of  the  safes  was  burglar  proof.  In  this 
safe  the  bank  kept  Its  money  and  its  own 
bonds  and  bonds  belonging  to  relatives  of 
some  of  its  ofilcers.  There  was  not  room  in 
this  safe  to  put  tin  boxes,  but  plenty  of  room 
to  place  plaintiff's  bond  and  the  bonds  belong- 
ing to  the  bank's  other  patrons. 

[3]  We  think  the  evidence  detailed  and 
other  proof  appearing  In  the  record  oitltled 
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the  plaintiff  to  hare  her  case  go  to  tbe  Jury. 
It  should  hare  beeu  left  to  the  Jury  to  aay, 
under  all  tbe  circumstances.  In  Tlew  of  the 
nature  of  plaintiff's  property,  wbethw  the 
bank  had  exercised  adequate  care  fbr  tbe  pro- 
tection of  said  pn^perty. 

We  find  no  error  In  tbe  rulings  of  the  trial 
Judge  on  eridoice  that  are  of  consequence. 

[4]  Usage  and  custom  in  a  particular  busi- 
ness reflect  on  tbe  oare  exacted  of  a  bailee. 
Kelton  T.  Taylor,  70  Tenn.  (11  Lea)  261,  47 
Am.  Rep.  284;  Railway  Oo.  r.  Manchester 
Mills,  88  Tenn.  663»  14  8.  W.  814.    We  do 


not  think  it  competent  to  prove,  however, 
what  one  or  ^o  other  banks  may  or  may 
not  have  done  toward  safegturdlng  their 
valuables.  Likewise  we  think  tbe  proof  of- 
fered as  to  tbe  business  policy  of  the  bur- 
glary Insurance  companies  was  incompetent. 
They  are  Influenced  by  many  reasons  in  de- 
termining what  risks  they  will  undertake. 
So<  also,  tbe  advertisements  of  defendant 
bank  were  irrelevant,  as  plaintiff  relied 
wholly  on  personal  assurances  from  tbe  bank 
president  when  she  placed  ber  bond  tbere. 
Reverse  and  remand  for  a  new  triaL 
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BRICKEY  V.  STATE.     (No.  3.) 

(Sapreme  Conrt  of  Arkanaas.    May  28,  IBZl. 
Rehearing  Denied  Jane  20, 1921.) 

1.  CriMiaal  taw  «=3596(3),  606— OverrullBg  of 
■•tioi  for  oontlmiaiieo,  not  verlfled  and  bas- 
ed only  •■  iHnoaolilna  ovldoaoa,  dlserMloa- 
aiy. 

Under  Crawford  &  Mosea*  Dig.  H  1270, 
8180,  the  court  did  not  abase  its  discretion  in 
overroling  motion  for  continuance,  which  was 
in  due  form,  bat  was  not  verified,  either  by 
defendant  appellant  or  Us  attorney  for  him, 
while  another  witness  testified  on  behalf  of 
defendant  to  substantially  the  same  facts  set  np 
in  the  motion,  tending  to  impeach  the  testimony 
of  the  state's  witness. 

2.  Crtmlnal  taw  «=9€4t(l)— Right  to  be  heard 
by  oonnsel  aot  denied  defendant,  to  whom 
continuance  refused  for  absenoe  of  oonnsel. 

Where  defendant's  regularly  employed  coun- 
sel did  not  appear  on  account  of  engagement 
elsewhere,  snd  instead  of  granting  defendant 
continuance  the  conrt  appointed  connsel  to 
represent  him,  the  right  to  be  heard  by  comwel 
guaranteed  to  persons  accused  of  crime  by 
Bill  of  Rights,  {  10,  was  not  denied. 

3.  Criminal  law  «s>593— Denial  of  oontlnuanoe 
for  absenoe  of  employed  oonnsel  except  for 
siokness  or  nnavoidaMo  oasnalty  dlsoretloi- 
■ry. 

It  is  never  an  almse  of  discretion  for  tli* 
court  to  refuse  to  grant  a  continuance  on  ac- 
count of  the  absence  of  employed  coonsel,  un- 
less caused  by  sickness  or  otiier  unavoidalde 
casualty;  absence  from  the  court  where  causes 
are  peniUng  in  which  he  is  employed  as  counsel, 
on  account  of  causes  pending  in  other  courts  in 
which  he  is  also  emi^oyed  as  counsel,  not  be- 
ing an  unsToidablo  casnalty. 

4w  Criminal     law     (3=>l  144(17)— Presumption 
sentence  pronounoed  In  dno  time  according 
to  etatnt*. 
In  the  absence  of  any  showing  to  the  con- 
trary, it  win  be  presumed  that  sentence  was 
pronounced  in  due  time  according  to  (Crawford 
ft  Moses'  Dig.  i  8229. 

8.  Criminal    law    «=>g77(3)— Defendant,    who 
did  not  object,  waived  timo  speoMed  for  pro- 
nonneing  seitenoo. 
Where  defendant  did  not  make  any  objec- 
tion at  the  time  to  the  pronouncement  of  sen- 
tence, though  he  was  given  an  opportunity  to 
do  80,  he  mast  be  held  to  have  waived  the 
matter  of  the  time  for  pronouncing  sentence 
specified  by  Crawford  &  Moses'  Dig.  |  8229. 

Appeal  fr<Mn  Circuit  Court,  Van  Boren 
CkNmty;  J.  M.  Shlnn,  Judge. 

Willie  Brickey  was  convicted  of  selling  In- 
toxicating llquOT,  and  he  appeals.    Affirmed. 

J.  Allen  Eades;  of  Morrlllton,  for  appel- 
lant 

J.  S.  Utley,  Atty.  Ool,  and  Elbert  Oodwln 
and  W.  T.  Hammock,  Asst.  Attys.  Gen.,  for 
the  State. 


On  tb«  9th  of  Mardi,  1821, 
the  same  being  an  adjourned  day  of  the  reg- 
ular February  term  of  the  Van  Bnren  cir- 
cuit court,  the  appellant  was  convicted  of 
the  crime  of  selling  Intoztcatlng  IknuHrs,  and 
by  Jndgmait  of  the  court  sentenced  to  impris- 
onment in  the  state  penlt«itlary  for  <»e  year. 
From  tluit  judgment  be  prosecutes  this  ap- 
peaL 

[1]  Appellant  orges  as  his  only  ground  tar 
reversal  of  the  Judgment  that  the  conrt  en- 
ed  In  ov«Tullng  his  motion  for  a  continu- 
ance. He  assigns  three  reasons  why  the 
court  erred: 

First  Because  of  the  absence  of  H.  O.  Wol- 
verttm,  a  material  witness,  who  was  sum- 
moned before  the  oourt  convened,  and  who 
was  side  and  unable  to  attend.  The  motl<» 
for  oontlnadnce  was  in  due  form,  but  was 
not  verified,  ^ther  by  the  appellant  or  Iiis 
attorney  for  him,  and,  furthermore,  another 
witness  teetlfled  on  behalf  of  appellant  to 
substantially  the  same  facts  set  np  in  the 
motion  tending  to  impeach  the  testimcmy  of 
the  state's  witness.  The  court  did  not  abuse 
its  discretion  under  these  drcumstsnces  In 
overruling  the  motion.  Sections  1270  and 
Siao  of  Crawford  *  Moses'  Digest;  Morris 
T.  State;  103  Ark.  8S2,  147  S.  W.  74;  James 
▼.  State,  125  AA.  269,  188  S.  W.  806;  Bnrris 
7.  Wise  *  Hind,  2  Arfc.  83,  40;  State  Ufe 
Ins.  Oo;  T.  IV>rd,  101  Ark.  518,  142  S.  W.  868. 

[2]  Second.  lAe  appellant  set  np  that  the 
cause  should  be  continued  on  account  of  the 
absence  of  J.  A.  Eades,  who  was  unable  to 
attend  court  because  the  adjourned  term  was 
at  a  day  when  the  circuit  court  was  In  regu- 
lar session  at  Morrlllton,  requiring  the  attw- 
ney's  presence  at  the  latter  ooort.  Tlie  afll- 
davit  of  Eiades  Id  support  of  this  ground  <rf 
the  motion  shows  that  he  "had  beoi  emi^oyed 
by<  the  appellant  to  defend  him,  and  his  fee 
had  bem  paid;  that  he  appeared  in  attend- 
ance at  the  regular  term  of  the  Van  Buren 
circuit  court  but  that  court  was  adjourned 
until  the  7th  of  March  on  account  of  the 
absence  of  the  regular  Judge ;  that  he  could 
not  appear  at  the  adjourned  day  because  on 
that  day  the  regular  term  of  the  circuit  court 
was  in  session  at  Morrlllton,  and  he  could 
not  be  present  at  both  courts,  and  was  com- 
pelled, on  account  of  his  business  in  the  lat- 
ter court  and  the  duty  he  owed  his  clients 
there,  to  attend  that  court.  Of  those  facts 
he  duly  notified  the  presiding  Judge  of  the 
latter  court,  and  also  the  prosecuting  attor- 
ney, and  requested  a  continuance  of  the  cause 
to  the  regnlar  fall  term  of  the  Van  Buren 
circuit  court  The  regularly  employed  attor- 
ney being  absent,  the  court  appointed  Oarner 
Fraser,  an  attorney  in  attendance  at  the  ad- 
journed term  of  the  Van  Buren  circuit  court 
to  represent  the  appellant  Who  prepared  and 
filed  his  motion  for  continuance,  and  conduct- 
ed his  defense. 

[S]  The  court  did  not  err  in  refusing  appel- 
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lanfs  motion  to  contlnae  because  of  the  ab- 
sence of  employed  counseL  The  right  to  be 
heard  by  connsel  guaranteed  to  persons  accus- 
ed of  crime  by  the  BUI  of  Rights,  article  2,  { 
10,  Constitution  of  1874,  was  not  denied  the 
appellant  In  this  case.  On  the  contrary,  when 
his  regularly  employed  counsel  did  not  appear, 
the  court  appointed  counsel  to  represent  him. 
Counsel  who  are  employed  to  represent  clients 
having  cases  pending  In  courts  must  so  ar- 
range their  business  as  to  be  able  to  appear  to 
represent  their  clients  when  those  cases  are 
called  for  trial.  The  business  of  the  courts 
cannot  be  controlled,  Interrupted,  or  made  to 
conform  to  the  business  interests  of  attor- 
neys. The  fact  that  an  attorney  may  have 
cases  for  cUents  pending  in  different  courts 
whose  terms  convene  at  the  same  time,  and 
which  condition  may  render  It  lmi)Ossible  for 
the  attorney  to  be  in  attendance  at  one  of 
the  courts.  Is  no  imperative  reason  for  the 
continuance  of  the  causes  In  which  he  is 
employed  in  the  court  which  be  does  not 
attend.  These  are  matters  addressed  to  the 
sound  discretion  of  the  presiding  Judge  of 
the  court,  who  must  conduct  the  public  busi- 
ness Intrusted  to  him  in  a  manner  most  con- 
ducive to  the  interests  of  the  public  whom 
he  serves.  It  is  never  an  abuse  of  discretion 
for  the  court  to  refuse  to  grant  a  continu- 
ance in  a  cause  on  account  of  the  absence 
of  employed  counsel,  unless  such  counsel  is 
absent  by  reason  of  sickness  or  some  other 
unavoidable  casualty.  The  absence  of  an  at- 
torney from  a  court  where  causes  are  pend- 
ing in  which  he  Is  employed  as  connsel,  be- 
cause of  causes  pending  in  other  courts  In 
which  he  is  also  employed  as  counsel.  Is  not 
an  unavoidable  casualty. 

[4,  6]  Third.  The  appellant  contends  that 
the  court  erred  in  sentencing  the  appelant 
on  the  day  after  the  verdict  of  guilty  was 
returned  against  blm.  The  appellant  relies 
upon  section  3229  of  Crawford  &  Moses'  Di- 
gest, which  provides  in  part  as  follows: 

"Upon  the  verdict  of  conviction  in  cases  of 
felony,  the  court  shall  not  pronounce  judgment 
until  two  days  after  the  verdict  is  rendered  un- 
less the  court  is  about  to  adjonm  for  the  term 
and  then  in  not  leas  than  six  hours  after  the 
verdict,  except  by  the  defendant's  consent" 

The  record  shows  that  the  Jury  returned 
a  verdict  on  the  9th  of  March,  and  the  rec- 
ord entry  of  March  10th  is  as  follows: 

"The  defendant  was  this  day  brought  into 
open  court,  and,  being  informed  of  the  nature  of 
the  indictment,  plea,  and  verdict,  was  asked  if 
he  bad  any  legfil  cause  to  show  why  sentence 
should  not  be  pronounced  agauist  him,  and, 
none  being  shown,  it  la  adjudged,"  etc 

The  record  does  not  show  when  the  Van 
Buren  drcuit  court  adjourned.  In  the  ab- 
sence of  any  showing  to  the  contrary.  It  wUl 
be  presumed  that  the  sentence  was  pronounc- 


ed according  to  law.  Moreover,  the  appe- 
lant did  not  make  any  objection  at  the  time 
to  the  pronouncemeit  of  the  sentence,  and  * 
he  was  given  an  opportunity  to  do  so.  He 
therefore  must  be  held  to  have  waived  the 
time  specified  in  the  statute. 

We  find  no  errors  In  the  record,  and  the 
Judgment  la  therefore  affirmed. 


TAYLOR  V.  WALKER.    (No.  39.) 

(Supreme  Court  of  Arkansas.    June  9,  1921.) 

1.  Fixtvrea  «=>I4— Maohiaary  parts  added-  u»- 
dor  agreement  for  removal  on  exptratloa  of 
lease  did  aot  become  part  of  realty. 

Machinery  parts  installed  by  tenant  in  a 
gin  plant  and  which  lessor  had  agreed  that  les- 
see might  remove  upon  expiration  of  lease  did 
not  become  a  part  of  the  real  estate. 

2.  Appeal  aad  error  «S9MI— Refusal  of  In- 
stmeliogs  not  error  in  abseaee  of  showing 
that  they  were  not  covered  by  other  Instrue- 
tlons  given. 

Refusal  of  requested  instmctionB  will  not 
be  held  error  in  the  absence  of  a  showing  that, 
in  80  far  as  they  correctly  declared  the  law, 
they  were  not  covered  by  other  given  instruc- 
tions. 

3.  Replevin  4=996— Rendition  ef  vordM  In 
•olido  not  ground  for  reversal. 

Where  action  in  replevin  vras  tried  upon 
the  theory  that  the  various  articles  replevied 
oonstitnted  a  single  unit  of  value,  and  where 
the  testimony  on  both  sides  related  to  the  value 
of  the  property  as  a  whole,  the  rendition  of 
the  verdict  fak  solido,  instead  of  fixing  the  value 
of  each  specific  article,  as  required  by  <>aw- 
ford  &  Moses'  Dig.  {  8653,  is  not  ground  for 
reversal;    the  statute  having  been  waived. 

4.  Replevin  «=996— Statute  providiag  for  flx> 
ing  value  of  each  article  not  Jurisdictional. 

Crawford  &  Moses'  Dig.  {  8058,  providing 
for  the  fixing  of  the  value  of  each  specific  ar- 
ticle replevied,  held  not  Jurisdictional,  bat  may 
be  waived  and  will  be  held  to  be  waived  where 
the  property  replevied  is  treated  as  parts  of 
a  single  unit. 

Appeal  from  Olrcnlt  Court,  St.  Francis 
County ;  J.  M.  Jackson,  Judge. 

Suit  by  George  P.  Walker  against  Rena 
Taylor.  Judgment  for  plaintUF,  and  defend- 
ant appeals.    Affirmed. 

R.  J.  Williams  and  Walter  Gorman,  both 
of  Forrest  City,  for  appellant 

Mann  &  Mann,  of  Forrest  City,  for  ap- 
pellee. 

SMITH,  J.  This  Is  a  suit  la  r^levln  for 
various  parts  of  a  System  gin  plant  The 
litigation  arose  in  the  following  manner: 
Appellant,  Mrs.  Taylor,  owned  a  idantation, 
which  she  leased  to  the  Beck  Company,  a 
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corporatton,  ftor  a  term  of  five  years.  This 
lease  was  dated  Angnst  4,  1906,  and  cover- 
ed tbe  five-year  period  beginning  January  1, 
1907.  On  May  7,  190S,  a  second  lease  was 
executed  for  a  flve-year  period  beginning  at 
the  expiration  of  the  first  lease.  Each  lease 
included  'Hhe  steam  gin  and  sawmill,  to- 
gether with  all  buildings  ot  every  kind" 
being  on  the  land.  These  leases  were  trans- 
ferred by  the  Beck  Company  to  George  P. 
Walker  on  January  8,  1909. 

Before  the  termination  of  the  last  lease 
a  disagreement  arose  between  Mrs.  Taylor 
and  Walker,  chiefly  over  delay  in  payment 
of  rent,  and  she  served  notice  on  blm  to 
vacate.  He  vacated  the  premises,  bnt  left 
the  glnhonse  locked  and  refnsed  to  surren- 
der the  key.  Thereupon  Mrs.  Taylor  put 
another  lock  on  the  glnhouse.  She  refnsed, 
on  demand,  to  surrender  certain  pumps, 
belts,  pulleys,  gins,  presses,  and  other  fix- 
tures, whereupon  Walker  brought  replevin 
therefOr.  This  suit  was  commenced  Sep- 
tember  21,   1915. 

It  Was  shown  on  behalf  of  Walker  that 
the  old  glnhouse  was  In  a  dilapidated  and 
dangerous  condition,  and  the  gin  was  moved 
across  the  road  Into  a  new  building.  Ac- 
cording to  Walker,  it  was  not  only  agreed 
that  he  ^ould  retain  ownership  and  con- 
trol of  any  new  machinery  Installed  by  him, 
but  it  was  also  agreed  that  he  should  have 
the  right  to  remove  the  building  at  tbe  expira- 
tion of  his  lease  if  be  desired  to  do  so.  In 
erecting  the  new  plant  Walker  used  the  old 
engine  and  certain  shafting  and  a  fan  belong- 
ing to  th^  old  plant  All  other  parts  were 
new. 

At  tbe  trial  testimony  was  offered  as  to 
the  value  of  these  new  parts  as  a  unit  com- 
prising a  ginning  plant  and  the  usable  value 
thereof.  The  Jury  returned  Into  court  tbe 
following  verdict: 

*'^e,  the  jury,  find  for  the  plaintiff  for  the 
poss^Bsion  of  tlie  property,  end  fix  the  value 
at  $660,  and  find  a  fair  rental  value  of  said 
property  to  be  $S0O  for  the  five  years  said 
property  was  held  by  the  delendant." 

After  the  verdict  had  been  read,  but  be- 
fore tbe  jury  had  been  discharged,  counsel 
for  Mrs.  Taylor  objected  to  its  form,  for  the 
reason  that  it  did  not  specify  the  separate 
value  of  the  various  parts  of  the  gin  which 
had  been  replevied. 

[1]  It  Is  Insisted  that  a  verdict  should 
have  been  directed  In  Mrs.  Taylor's  favor, 
upon  the  ground  that  the  property  replevied 
had  become  a  part  of  the  real  estate,  and 
was  not  therefore  the  subject  of  replevin. 
Without  a  full  recitation  of  the  testimony 
on  this  Issue,  it  sufBces  to  aay  that,  ac- 
cording to  tbe  testimony  which  tends  to  sup- 
port the  verdict.  Walker  was  unable  to  (q>- 
erate  the  gin  on  account  of  Us  age  and  con- 
dition, whereupon  it  was  agreed  that  he 
might  install  sn<A  new  parts  as  were  neces- 


sary, with  the  privilege  of  removlni^  them 
aiwn  tBe  expiration  of  his  tenancy.  Under 
this  agreement  the  new  parts  of  the  ginning 
plant  did  not  become  a  part  of  the  real 
estate,  but  remained  the  lessee's  personal 
property,  and  were  therefore  subject  to  a 
suit  In  replevin.  Buffalo  Zinc  ft  Copper  Co. 
V.  Hale,  138  Ark.  10,  206  S.  W.  661 ;  Cameron 
V.  Bobbins,  141  Ark.  607,  218  8.  W,  173; 
Yanhoozer  v.  Gattis,  139  Ark.  890,  214  S. 
W,  44 ;  Helm  v.  BroA,  133  Ark.  593,  202  8. 
W.  86;  Bache  v.  Central  a  ft  C.  Co.,  127 
Ark.  897,  192  S.  W.  225,  Ann.  Cas.  1918E, 
198. 

[2]  At  tlie  trial  from  which  this  appeal 
comes  Instructions  numbered  from  1  to  11 
were  asked  in  Mrs.  Taylor's  behalf,  but  none 
were  given,  ahd  counsel  complained  of  this 
refusaL  It  is  not  shown,  however,  that  these 
instructions,  in  so  far  as  they  correctly  de- 
clared the  law  were  not  covered  by  other  in- 
structions which  were  given. 

Complaint  Is  also  made  that  the  court 
erred  in  giving  instnictions,  but  no  error  is 
pointed  out  in  the  instructions  given.  Beed 
V.  State,  103  Ark.  891,  147  8.  W.  76,  Ann. 
Cas.  1914B,  811;  Bass  y.  Starnes,  108  Ark. 
867,  168  8.  W.  186. 

It  is  finally  insisted  that  the  jury  was 
permitted  to  return  a  verdict  In  solido. 
This  point  appears,  however,  not  to  liave 
been  raised  until  the  Jury  had  returned  Its 
verdict,  although  the  jury  bad  not  then  been 
discharged. 

[3, 4]  It  appears  that  the  cause  was  tried 
upon  the  theory  that  the  various  articles  re- 
plevied constituted  a  single  unit  of  value, 
and  the  testimony  on  both  sides  related  to 
the  value  of  tbe  property  as  a  whole.  The 
request  that  the  articles  be  separately  valu- 
ed could  not  have  been  complied  with  by 
the  Jury  even  if  the  request  had  been  made 
when  the  jury  first  retired  to  consider  of 
its  verdict,  because,  as  has  been  said,  each 
side  had  treated  the  pr<^rty  in  dispute 
as  a  single  unit  of  value. 

The  statute  does  provide  (section  8663, 
C.  ft  M.  Digest)  for  fixing  the  value  of  each 
specific  article  replevied;  but  this  require- 
ment is  not  Jurisdictional.  It  may  be  walv< 
ed  (Hobbs  v.  Clark,  63  Ark.  411,  14  8.  W. 
662,  9  L.  R.  A.  626 ;  Neal  v.  Cole,  223  8.  W. 
18),  and  will  be  held  to  be  waived  In  a  case 
where,  as  in  this,  the  property  replevied  is 
treated  as  parts  of  a  single  unit 

It  is  also  objected  that  the  verdict  return- 
ed included  the  usable  value,  not  only  of  the 
property  replevied,  but  of  otiier  property 
used  In  connection  with  it  owned  by  Mrs. 
Taylor.  It  is  not  made  to  aj^tear,  however, 
that  such  is  the  case.  It  Is  true  that  prop- 
erty owned  by  her  was  used  In  connection 
with  other  property  owned  by  Walker,  and 
that  It  took  all  of  the  property  to  make  a 
complete  gtn  plant  But  there  was  no  ques- 
tion in  the  case  about  what  property  waa 
owned  by  her,  or  what  parts  of  the  plant 
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bad  heea  Installed  by  Walker,  and  no  objec- 
tion appears  to  have  been  made  that  the 
testimony  In  regard  to  usable  Talne  was  not 
oonflned  to  the  parts  installed  by  Walker. 

Mo  error  appearing,  the  Judgment  is  af- 
flnned. 


ROAD    IMPROVEMENT   DIST.   NO.   9   OF 

SEVIER  COUNW  v.  BENNETT 

et  al.    (No.  37.) 

(Supreme  Oonrt  of  Arkansas.    Jmie  6,  1921.) 

Highways  «=s> 1 42— Statute  held  sot  to  anther- 
Izo  oircnlt  court  to  set  aside  whole  assess- 
■  neat  of  beieAts. 

Acts  Sp.  Sees.  1920,  No.  407,  creating  road 
Improvement  district  No.  9  of  Sevier  county,  did 
not  by  section  9  thereof  confer  on  the  drcnit 
court  on  appeal  from  the  county  court  power  to 
set  aside  the  whole  assessment  of  benefits  to  pay 
tor  constructing  a  road,  but  only  provided  a 
method  for  attacking,  on  appeal  to  the  circuit 
court,  assessments  of  benefits  sgainst  particu- 
lar tracts  of  land  for  good  cause  shown  by  the 
property  owner  or  owners  of  the  particular 
tract  or  tracts ;  section  7  providing  a  method 
for  attacking  the  whole  assessment  of  benefits 
In  the  chancery  court 

Appeal  from  Circuit  Oonrt,  Serler  Omn- 
ty;  Jas.  8.  Steel,  Judge. 

Proceedings  for  tbe  creation  of  Road  Im- 
provement District  No.  9  of  Sevier  county, 
contested  by  3.  W.  Bennett  and  others. 
From  Judgment  creating  the  district,  objec- 
tors appealed  to  the  circuit  court,  which 
set  aside  Judgment  levying  an  assessment  of 
benefits  to  pay  for  construction  of  a  road, 
and  tbe  district  appeals.  Judgment  revers- 
ed, and  cause  remanded  for  farther  pro- 
ceeding. 

Lake  &  Lake,  of  De  Queen,  for  appellant. 

E.  E.  Ddwards,  of  Lockesburg,  and  B.  B. 
Isbell,  of  De  Queen,  for  appellees. 

HUMPHREYS,  J.  TWa  is  an  appeal  from 
the  Judgment  of  the  Sevier  circuit  court,  set- 
ting aside  a  Judgment  of  the  county  court 
levying  an  assessment  of  benefits  to  pay  for 
constructing  a  road  la  road  Improvement 
district  No.  9  of  Sevier  county.  Appellees, 
four  landowners  in  said  district,  prosecut- 
ed the  appeal  from  the  Judgment  of  the 
county  court  under  section  9  of  Act  No.  407 
of  the  Special  Session  of  1920  of  the  Gen- 
eral Assembly  ot  the  State  of  Arkansas,  cre- 
ating the  district.  The  issue  tried  and  de- 
twmlned  In  the  circuit  court  on  appeal  relat- 
ed to  the  assessment  as  a  whole,  and  the 
Issue  as  to  the  validity  or  Invalidity  of  the 
Individual  assessments  made  upon  the  lands 
et  appellees  was  not  deveIoi)ed  or  determin- 
ed. Section  9  of  said  special  act,  under 
wbldi  the  appeal  was  taken,  did  not  ccmfer  ^ 


upon  the  circuit  court  power  on  appeal  to  set 
aside  the  .whole  assessment  It  only  provided 
a  method  for  attacking,  on  appeal  to  the  cir> 
cult  court,  assessments  of  benefits  against 
particular  tracts  of  land  for  good  cause 
shown  by  the  property  owner,  or  owners, 
of  the  particular  tract,  or  tracts.  This  con- 
struction must  be  given  section  9  of  the 
act  aforesaid,  because  section  7  of  the  same 
special  act  provides  a  method  for  attacking 
the  whole  assessment  of  benefits  in  the  dum- 
cery  court  of  said  county.  If  both  sections 
provide  a  method  for  attacking  the  assess- 
ment of  benefits  as  a  whole,  there  is  wanting 
In  the  act  any  remedy  or  redress  for  unjust 
or  Inequitable  assessments  of  benefits  against 
Individual  tracts  of  land,  since  section  7  <rf 
said  act  provides  in  unmistakable  terms  for 
a  remedy  or  redress  against  an  unjust  or  In- 
equitable assessment  as  a  whole  by  suit  in 
the  chancery  court  The  conclusion  Is  ir- 
resistible that  the  remedy  or  redress  pro- 
vided in  section  9  has  relation  to  redress 
for  unjust  or  inequitable  assessments  of 
benefits  against  particular  tracts  of  land, 
for  it  is  quite  unlikely  that  the  Legislature 
would  give  two  remedies  for  correcting  un- 
just or  Inequitable  assessments  as  a  .whole 
and  no  remedy  for  correcting  individual  as- 
sessments. Tlie  drcuit  court  was  therefore 
without  Jurisdiction  to  set  aside  tbe  entire 
assessment  of  boieflts  In  the  district  and 
Bhonld  have  limited  the  Inquiry  to  the  va- 
lidity of  tbe  assessments  against  tbe  parti- 
cular tracts  of  land  owned  by  the  ai^ellees 
herein. 

Appellees  insist,  however,  that  this  cause 
should  be  dismissed,  and  have  filed  a  mo- 
tion for  that  purpose,  because,  during  the 
pend^icy  of  tbe  appeal  here,  the  Gteneral 
Assembly  of  this  state  passed  an  act  repeal- 
ing the  special  or  local  act  by  which  the 
district  In  question  was  created.  Tbe  re- 
pealing act  bears  number  291  and  was  ap- 
proved March  21,  1921.  Section  1  of  the 
repealing  act  la  as  follows: 

"That  Act  No.  407  of  the  General  Assembly, 
approved  February  20, 1920,  entitled  'An  set  to 
create  road  improvement  district  number  nine 
of  Sevier  county,'  be  and  the  same  is  hereby 
repealed." 

Section  2  of  the  repealing  act  provides, 
among  other  things,  for  a  continuation  of 
the  district  and  the  commlsaloners  thereof 
for  the  purpose  of  paying  the  Indebtedness 
thereof.   Said  section,  In  part,  is  as  follaws : 

"On  the  expiration  of  said  six  months  (refer- 
ring to  the  time  in  which  claims  against  the 
district  may  be  presented  to  the  conunission- 
ers)  It  shsU  be  tiie  duty  of  the  commissioners 
to  levy  upon  tiie  real  property  of  the  district 
a  tax  sufficient  to  pay  the  indebtedness  thereof. 
If  the  asseasment  of  benefits  of  the  district  has 
been  made  and  confirmed,  said  tax  shall  be 
based  upon  sudi  assessment  of  benefits.  If  the 
assessment  of  benefits  has  not  been  made  and 
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confirmed.  It  iliall  b«  by  the  asseMed  TdM  o( 
the  property  for  State  and  county  taxation  aa 
it  appeaza  apon  the  consty  aaseasment." 

The  Inalstence  of  appellant  is  that  the 
Tvpeallng  atatute,  approved  March  21,  1921, 
ia  void,  because  It  impaired  the  obligation 
of  contracts  and,  in  that  respect,  inlringea 
upon  both  the  Constitution  of  the  state  and 
of  the  United  States.  So  far  as  the  issue 
involved  on  this  appeal  is  conoemed,  it  is 
unnecesaary  to  determine  whether  the  re- 
pealing act  is  valid  or  void.  The  issue  here 
is  whether  the  drcnit  court  had  jurisdiction 
on  appeal  to  aet  the  judgment  of  the  county 
court,  levying  the  assessments  of  benefits 
against  the  property  in  the  district,  aside, 
in  whole.  It  followa  from  our  conclusion 
that  it  did  not;  that  the  levy  of  assess- 
ment of  benefits  as  a  whole  must  stand, 
whether  the  repealing  act  be  valid  or  void. 
If  the  repealing  act  is  YtAi,  the  judgment 
levying  the  assessment  of  beneSts  will 
stand  as  a  whole  under  the  original  act  cre- 
ating the  district,  because  not  attacked  by 
suit  In  the  chancery  court  under  section  7 
of  the  original  act  If  the  repealing  act  is 
valid,  the  act  Itself  provides  for  a  continua- 
tion of  the  district  for  the  purpose  of  pay- 
ing the  Indebtedness  thereof  and  author- 
,  Izes  the  commissioners  to  base  the  assess- 
ment of  benefits  upon  the  confirmed  assess- 
ma>t  of  benefits  levied  under  the  judgment 
of  the  coonty  ooort.  It  not  being  necessary 
to  pass  upon  the  validity  of  the  repealing 
act,  we  withhold  any  opinion  as  to  what 
might  be  deemed  valid  claims  against  the 
district  within  the  meaning  of  claims,  as 
used  in  section  2  of  the  repealing  act. 

The  motion  of  appellees  to  dismiss  the  ap- 
peal is  therefore  overruled,  and,  for  the  er- 
ror Indicated,  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded 
for  farther  proceedings. 


FEDERAL  TRUCK  A  MOTORS  CO.  V. 
TOMPKINS.  (No.  36.) 

(Supreme  Court  of  Arkansas.    Jane  6,  1921.) 

Evidence  O—iHr  (9)— Warranty  oannot  be  In- 
grafted by  parol  upon  complete  unambiguous 
sales  contract. 
Where  complete  sales  contract  is  unambig- 
nous  and  contains  no  warranty,  a  warranty  can- 
not be  proven  by  parol  testimony. 

At^eal  from  Circuit  Court,  Franklin  (boun- 
ty; James  Cochran,  Judge. 

Suit  by  the  Federal  Truck  A  Motors  Com- 
pany against  Sam  Tompkins.  Judgmrait  for 
defendant,  and  idalntU  appeals.  Reversed 
and  remanded. 


Willard  Pendergrass,  of  Altns,  and  JBvtaia 
it  Bvans,  of  BoonevUle,  for  appellant 
J.  P.  C!layt«m,  of  Osark,  for  appellee. 

SMITH,  J.  On  September  7, 1919,  appellee 
made  a  contract  to  purchase  a  secondhand 
truck  from  the  api>ellant  company.  By  the 
terms  of  the  contract  $600  of  the  purchase 
price  was  to  be  paid  in  cash.  Appellee  gav9 
his  check  for  $100  and  agreed  to  pay  the 
balance  of  $400  when  the  truck  was  deUyered 
to  him  at  his  place  of  business  in  Ozark.  Ha 
also  agreed,  on  delivery  of  the  truck,  to  ezr 
ecute  10  notes,  each  for  $75,  payable  one 
every  30  days.  Under  the  agreement  ap];)el- 
lant  company  was  to  send  the  truck  from  Ft 
Smith,  where  the  sale  was  made,  to  Ozarl^ 
but  was  unable  to  make  delivery,  and  so  nor 
tifled  appellee.  Thereafter,  on  Septnnber 
StOth,  ^>pellee^  accompanied  by  one  Dodgins, 
went  to  Ft  Smith.  Dodgins  examined  the 
truck,  passed  judgment  upon  it  and  «pprov> 
ed  it  and  was  employed  by  appellant  com- 
pany to  drive  the  truck  to  Ozark.  Thereup- 
on the  parties  entered  into  the  following 
contract: 

"OrlginaL 
"Retail  Car  Contract 

"Ft.  Smith,  Ark.,  9/20/19. 
"Federal  Track  &  Motors  Co.  (Distributor)— 
Gentlemen:  Please  enter  order  for  one  model 
1'^  ton  truck,  secondhand,  to  be  delivered  on 
or  about  9/20/19  (barring  delays  in  transporta- 
tion or  other  causes  beyond  our  control),  ac- 
cording to  the  following  plan  and  specifications: 

Price  aa  per  contract $1,X0.(M 

Oatalogne  Spflclflcatlons. 

Freight  trom  factory •  •  • 

War  its •  •  • 

Total  tU«OM 

Total  price  of  «Btn  aqnipnMnt: 

Depoalt $   EOO.OO 

Credit  EOO.OO 

In  notes' of  tK  each  80  days 750.00 

"It  is  understood  and  made  a  part  of  thia 
agreement  that  title  or  ownership  of  car  as 
above  described  does  not  pass  to  purchaser  un- 
til firal  cash  payment  is  made. 

"(Salesman)    George  W.  Molecot 

"Dated:  Accepted  9/20/1910,  at  Federal 
Track  &  Motors  Co. 

"By:    S.  U  Tompkins  (Purchaser)." 

Appellee  proceeded  to  use  the  trudt  In  his 
business,  and,  after  three  of  the  notes  had 
been  paid  and  two  others  bad  matured,  pro- 
posed to  pay  the  balance  If  allowed  proper 
discount  This  proposition  was  not  accepted, 
and  appellee  thereafter  refused  to  make  oth- 
er payments,  and  this  suit  was  begun  in  tbe 
court  of  a  justice  of  the  peace  to  enforce 
payment  of  the  notes. 

The  case  reached  the  circuit  court  on  ap- 
peal, and  at  the  trial  there  appellee  Inter- 
posed the  defense  of  a  breach  of  warranty. 
He  testified  that  before  completing  the  pay- 
ments he  discovered  that  the  truck  was  worn 
out,  and  Instead  of  being  only  eight  mcHiths 
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old  and  In  good  condition  as  warranted,  It 
had  been  in  use  for  three  years  and  was 
about  worn  out  Over  appellant's  objection 
the  cause  was  submitted  to  the  jury  on  this 
Issue,  and  there  was  a  verdict  and  judgment 
in  appellee's  favor,  from  which  is  this  appeal. 
Appellee  defends  the  Judgment  of  the  court 
below  on  the  theory  that  he  was  deceived  and 
Induced,  by  false  representations  in  regard 
to  the  age  and  condlticm  of  the  truck,  to  make 
the  contract  But  the  case  was  not  tried 
or  submitted  <m  that  issue.  In  the  instruc- 
ticms  submitting  the  case  to  the  Jury  the 
court  said: 

"The  defendant  admits  the  execution  of  the 
cotes,  the  sale  of  the  motor  truck,  but  says  that 
the  truck  was  warranted  or  guaranteed  to  him 
to  be  in  good  condition  and  not  to  have  been 
mn  to  exceed  eight  months  and  to  be  as  good 
as  new.  -  He  says  that  it  was  not  as  good  as 
new  and  it  was  not  in  good  condition  and  it 
was  run  more  than  eight  months  and  that  the 
warranty  has  proven  to  be  false.    •    *    •  » 

Having  thus  stated  tbe  issue,  the  court 
told  the  Jury  to  find  for  appellee  if  the  tes- 
timony supported  his  contention. 

The  court  was  in  error  in  submitting  the 
question  of  warranty.  The  contract  set  out 
above  Is  apparently  a  complete  contract  of 
sale.  There  appears  to  be  no  ambiguity 
about  it  requiring  explanation,  and  no  war- 
ranty is  incorporated  therein.  In  Lower  v. 
Hickman,  80  Ark.  508,  97  S.  W.  681,  this 
court  said: 

"1.  A  warranty  is  so  clearly  a  part  of  a  sale 
that  where  the  sale  is  evidenced  by  a  written 
instrument  it  is  incompetent  to  engraft  upon  it 
a  warranty  proved  by  parol.  The  character  of 
the  written  instrument  is  not  important,  so  long 
as  it  purports  to  be  a  complete  .transaction  of 
Itself,  and  not  a  mere  incomplete  memorandum 
or  receipt  for  money  or  part  of  a  transaction 
where  there  are  other  parts  of  it  other  than 
warranties.  It  may  be  a  complete  contract 
signed  by  both  parties  and  comprehensive  and 
exhaustive  in  detail,  and  contain  many  mutual 
agreements,  terms  and  stipulations,  or  it  may 
be  a  simple  bill  of  sale,  or  sale  note  evidencing 
the  sale.  The  principle  is  the  same  in  any  of 
these  transactions,  and  oral  evidence  of  a  war- 
ranty is  almost  universally  excluded  when  a 
complete  written  instrument  evidences  the  sale. 
It  is  not  important  that  the  instrument  be 
signed  by  both  parties,  for  acceptance  of  the 
other  may  be  equally  binding,  and  the  principle 
here  invoked  is  as  often  applied  to  unilateral 
as  to  bilateral  instruments.  For  the  state- 
ment of  the  principles  involved  and  the  many 
applications  thereof,  see" — citing  cases. 

What  was  there  said  is  equally  applicable 
here.  See,  also,  Johnson,  Berger  &  C!o.  v. 
W.  3.  Hughes  &  Co.,  83  Ark.  105,  103  S.  W. 
184;  Arden  Lumber  Co.  v.  Henderson  Iron 
Works,  83  Ark.  240,  103  S.  W.  185;  Barry- 
Wehmiller  Machinery  Co.  v.  Thompson,  83 
Ark.  288,  104  S.  W.  137 ;  Bradley  Gin  Co.  v. 
Means  Machinery  Co.,  94  Ark.  130,   126  S. 


W.  81;  Morris  v.  S.  W.  Supply  Co.,  136  Ark. 
607,  206  S.  W.  884;  Sweet  Springs  Milling 
Co.  V.  Gentry,  Buchanan  &  Co.,  142  Ark.  234, 
218  S.  W.  380,  219  S.  W.  1013. 

For  the  error  of  submitting  the  question 
of  breach  of  warranty,  tbe  judgment  ia  re- 
versed, and  the  cause  will  be  remanded  for 
a  new  trial. 


SANDERSON  at  al.  v.  MARCONI.  (No.  29.) 
(Supreme  Court  of  Arkansas.    June  6,  1921.) 

1.  Trial  €=>I77— Where  each  party  reqaosted 
peremptory  Instniotion,  the  court  may  decide 
the  Issue. 

Where  each  party  requested  a  peremptory 
instruction,  that  was  tantamount  to  an  agree- 
ment that  the  court  might  decide  the  issues, 
and  it  was  not  error  to  give  a  peremptory  in- 
struction for  one  of  the  parties;  the  evidence 
being  sufficient  to  sustain  the  verdict 

2.  Indemnity  9=3|6— EvMenea  held  t«  •■•tail 
Judgmeat  In  favor  of  Indemiitor  aoainst 
bondomMi  who  compromised  liability. 

Where  plaintiff  asserted  that  he  delivered 
to  defendants  $700  in  cash  and  securities  to 
indemnify  them  against  loss  as  sureties  on 
the  appearance  bond  for  plaintiff's  son,  that 
the  son  fled  the  country,  and  that  defendants 
compromised  the  judgment  against  them  for 
$350,  evidence  held  sufficient  to  sustain  the 
judgment  in  plaintiff's  favor  notwithstanding 
defendants'  contention  that  the  return  of  none 
of  the  money  was  contemplated. 

3.  Appeal  and  error  «=>260  (2)— Exduslon  of 
evidence  not  excepted  to  cannot  be  reviewed. 

Where  no  exception  was  reserved  to  tbe 
exclusion  of  evidence,  the  matter  cannot  be 
reviewed. 

Appeal  from  Circuit  Coxut,  Miller  Coun- 
ty;   Geo.  B.  Haynie,  Judge. 

Action  by  Louis  Marconi  against  M.  B. 
Sanderson  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeah    Affirmed. 

T.  E.  Webber,  Jr.,  and  M.  E.  Sanderson, 
both  of  Texarkana,  for  appellants. 
Jno.  N.  Cook,  of  Texarkana,  for  appelle& 

McCULLOCH,  C.  J.    The  plaintiff,  Louis 

Marconi,  Instituted  this  action  agdinst  the 
defendants  alleging  that  he  delivered  to 
them  the  sum  of  $700,  consisting  of  $600  In 
cash  and  a  bond  of  the  United  States  of  the 
denomination  and  value  of  $100,  to  indem- 
nify them  against  loss  as  sureties  on  the 
appearance  bond  of  plaintiflTs  son,  and  that 
the  defendants  accepted  said  sum  and  exe- 
cuted said  bond  on  condition  that  the  funds 
would  be  returned  to  him  in  the  event  plain- 
tiff's son  complied  with  the  terms  of  the 
bond,  and  that  the  defendants  should  use  such 
part  of  the  funds  so  paid  over  as  would  be 
required  to  discharge  their  liability  in  event 
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Of  forfettnre  on  tlie  bond.  Plaintiff  alleged 
tliAt  there  had  been  a  forf eitnre  of  the  bond 
and  a  Judgmoit  In  favor  of  the  state  which 
had  been  compromised  by  defendants  on 
the  paynient  of  the  sum  of  $350,  and 
the  prayer  of  the  complaint  was  for  the  re- 
covery of  the  balance  of  the  money  so  paid 
over.  Defendants  answered,  admitting  the 
receipt  from  plaintiff  of  said  funds  and 
government  bond,  but  denied  that  plaintiff 
delivered  the  money  to  defendants  "with 
any  promise  or  assurance  whatever  from 
said  defendants  that  any  part  of  this  money 
would  be  returned  in  case  a  forfeiture  was 
taken  upon  said  bond."  The  answer  con- 
tained a  further  statement: 

"That  the  plaintiff  well  understood,  and  It 
was  so  explained  to  him,  *  •  •  that  if  he 
executed  said  bond  that  his  son  •  •  * 
would  flee  the  country  and  would  not  be  in  at- 
tendance when  his  case  was  called  in  said 
court,  and  that,  if  plaintiff  put  up  the  money 
for  said  bond,  the  whole  of  the  same  *  •  • 
would  be  entirely  lost  to  him.  The  plaintiff 
further  understood  *  •  •  that  none  of  the 
money  would  be  returned  to  him  In  ease  the 
son  failed  to  appear  under  the  requirements 
on  said  bond." 


There  was  a  trial  before  a  jury  which  re- 
sulted In  a  verdict  In  favor  of  the  plaintiff 
for  the  tarn  of  $850.  Ttiis  verdict  was  ren- 
dered on  the  peremptory  direction  of  the 
court. 

The  facts  of  the  case,  as  related  In  the 
pleadings  and  set  forth  In  the  testimony, 
are  that  plaintiff's  son  was  arrested  and 
held  in  custody  on  a  charge  of  felony,  and 
in  order  to  induce  one  of  the  defendants, 
Frank  Oarrara,  to  sign  a  bail  bond,  the 
plaintiff  delivered  to  one  of  the  banks  In 
Texarkana,  where  Carrara  resided,  the  sum 
of  $600  bi  money  and  a  government  bond  of 
the  denomination  of  $100,  and  drew  a  check 
In  Carrara's  favor  for  the  amount  of  the 
money.  Carrara  signed  the  bond,  and  the 
aocosed,  after  being  liberated  on  the  bond, 
fled  the  country.  A  forfeiture  was  taken  on 
the  bond,  and  judgment  was  rendered 
against  the  sureties  in  the  sum  of  $600,  which 
appellants  compromised  for  the  sum  of  $350 
and  paid  it  The  contention  of  plaintiff  Is 
that  he  paid  over  the  money  under  a  prom- 
ise that  It  .was  to  be  returned  to  him  if 
there  was  no  forfeiture  under  the  bond,  and 
that  affy  part  of  It  not  used  in  paying  a 
Judgment  on  the  bond  such  part  was  to  be 
returned  to  him.  The  defendants  contend 
that  there  was  no  express  promise  to  return 
the  money,  but,  on  the  contrary,  that  the 
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money  was  received  from  plaintiff  with 
the  understanding  that  n<me  of  it  was  to  be 
returned  to  him  in  any  event,  whether  there 
was  a  forfeiture  on  the  bond  or  not.  One 
of  the  defendants  offered  to  testify  c<moern- 
ing  an  agreement  that  the  money  .was  paid 
with  the  understanding  that  the  accused 
was  to  flee  the  coimtry,  but  the  court  exclud- 
ed that  testimony  on  the  ground  that  such 
agreement  was  not  pleaded  in  the  answer. 
There  was  no  exception  saved  to  the  rul- 
ing of  the  court  in  that  regard. 

[1,  2]  The  state  of  the  proof  is  such  that 
the  Jury  might  have  found  that  the  agree- 
ment between  the  parties  was  that  the  monr 
ey  was  to  be  paid  over  to  defendant  Car- 
rara as  compensation  to  him  for  making  the 
bond,  and  that  no  part  of  it  .was  to  be  re- 
turned In  any  event,  or  the  jury  might  have 
found  from  the  testimony  that  the  money 
was  paid  over  to  Carrara  merely  to  Indem- 
nify him  against  any  loss  which  he  might 
sustain  by  reason  of  becoming  surety  on  the 
bond.  Bach  party  asked  for  a  peremptory 
instruction,  and  the  court  granted  the  plain- 
tiff's request  and  refused  the  request  of  tha 
defendants.  This  was  tantamount  to  an 
agreement  that  the  court  might  decide  the 
issue,  and  it  was  not  error  to  give  a  peremp- 
tory instruction  under  those  circumstances, 
If  the  evidence  was  legally  sufficient  to  sus- 
tain the  verdict,  no  other  Instructions  being 
asked  for  or  given.  St.  Louis  S.  W.  Ry.  Co. 
V.  Mulkey,  10»  Ark.  71,  139  S.  W.  643,  Ann. 
Cas.  19130,  1339.  There  was,  as  before  stat- 
ed, sufficient  evidence  to  'warrant  the  jury 
in  .finding  that,  whilc^  tbexe  was  no  express 
promise  to  return  the  money,  there  was  iv 
fact  an  agreement  that  the  money  was  paid 
to  Carrara  as  indemnity  against  loss,  and  un- 
der those  circumstances  there  was  an  im- 
plied promise  to  return  any  of  the  money 
not  used  In  discharging  liability  nnder  the 
bond. 

[3]  It  is  argued  here  that  there  was  evi- 
dence offered  sufficient  to  show  that  the 
contract  was  unlawful  in  that  it  was  express- 
ly agreed  that  the  money  was  paid  over  in 
consideration  of  the  fact  that  the  defendants 
would  make  the  bond  and  the  boy  was  to  flee 
the  country.  There  was  no  exception  saved 
to  the  ruling  of  the  court  excluding  this  tes- 
timony; therefore  we  are  not  called  on  to 
decide  anything  In  that  regard.  Even  If 
the  language  of  the  answer  be  regarded  as 
sufficient  to  present  this  issue,  the  findings 
of  the  court  on  the  request  for  a  peremptory 
instruction  are  sustained  by  sufficient  evi- 
dence on  such  issue. 

The  Judgment  is  therefore  affirmed. 
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HAWKINS  V.  RANDOLPH.    (No.  34.) 

(Sapreme  Court  of  ArkauMs.    June  6,  192L) 

l(  Contraoto  «=>92— Whether  a  party  had  men- 
tal capacity  determined  hy  faots  of  particular 


The  QDeBtion  of  whether  a  partr  to  a  con- 
tract bad  mental  capacity  must  be  determined 
under  the  facta  of  the  particular  case. 

2.  Mortoages  «=>3I9(3)— Evidence  showing  re- 
lease by  80  year  old  mortgagee  Invalid  for 
want  of  mental  capacity. 

la  action  to  aet  aside  on  the  ground  of  men- 
tal incapacity  a  release,  by  80  year  old  plaintiff 
mortgagee,  of  mortgage  for  $10,000  in  consid- 
eration of  defendant  mortgagor's  agreement  to 
pay  plaintiff  $480  per  year  during  the  remainder 
of  his  life,  evidence  heli  to  show  plaintiff's  in- 
capacity. 

3.  Contracts  «=»9frr'Betweon  persons  In  1Mb- 
olary  relationship  closely  sonitinlzed. 

Transactions  between  persons  connected  by 
fiduciary  relations  will  be  closely  scrutinized, 
not  only  in  technical  cases  of  fiduciary  relation- 
ship, but  in  all  cases  where  the  relation  be- 
tween the  parties  gives  one  the  controlling  in- 
fluence over  the  other. 

4.  Contracts  <8=994(8)— Will  not  be  sot  aside 
for  mere  Inadequacy  of  consideration. 

Where  the  parties  are  capable  of  contract- 
ing, the  court  will  not  set  aside  their  contracts 
for  mere  inadequacy  of  price,  but  where  the  in- 
adequacy is  accompanied  with  other  facts  show- 
ing concealment  on  the  part  of  the  one  who  ob- 
tains a  benefit,  on  account  of  old  age,  ignorance, 
incapacity,  etc;,  on  the  part  of  the  one  granting 
the  benefit,  equity  will  readily  grant  relief.  - 

5.  Pensions  «=>2-^Penslon"  defined. 

A  pension  is  the  regular  allowance  paid  to 
an  individual  by  the  government  in  considera- 
tion of  past  services  or  in  recognition  of  merit, 
and  to  the  payment  of  which  the  whole  resourc- 
es of  the  government  are  pledged. 

[Ed.  Mote.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Pen- 
sion.] 

Appeal  from  FranUIn  Chancery  Ooart; 
J.  V.  Bourland,  Chancellor. 

Suit  by  Robert  H.  Randolph  against  S.  B. 
Hawkins.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Afilrmed. 

Robert  H.  Bandolph  brought  this  salt  in 
equity  against  S.  B.'  Hawkins  to  annul  and 
set  aside  a  contract  whereby  the  plaintiff 
released  in  favor  of  the  defendant  a  mort- 
gage on  a  tract  of  land  to  secure  an  indebt- 
edness of  $10,000. 

On  the  7tb  day  of  July,  1019,  R.  H.  Ran- 
dolph executed  to  S.  B.  Hawkins  a  deed  to 
183  acres  of  land  in  Franklin  coimty,  Ark., 
for  the  consideration  of  $12,500.  Of  this 
amount  $500  was  in  cash,  and  the  balance  in 
five  promissory  notes.  Hie  first  note  was 
for  $2,000,   and  the  remaining  fonr  notes 


were  for  |2,S00  each. '  The  first  note  fell  due 
on  January  1, 1920,  and  one  each  year  there- 
after. Hawkins  gave  Randolph  a  mortgage 
on  the  land  purchased  to  secore  the  payment 
of  these  notes.  The  defendant  paid  the  first 
note  when  it  fell  dae,  and  sniisequently  the 
parties  entered  Into  a  contract  as  follows: 

"This  agreement,  made  and  entered  into  this 
9th  day  of  March,  1020,  between  S.  B.  Haw- 
Icins,  party  of  the  first  part  and  B.  H.  Ran- 
dolph, party  of  the  second  part,  witnesseth, 
that  in  consideration  of  the  release  of  a  cer- 
tain mortgage  dated  September  10,  1919,  and 
the  return  to  the  said  S.  B.  Hawkins  of  the 
notes  secured  by  said  mortgage,  it  is  hereby 
imderstood,  contracted  and  agreed  that  the  said 
party  of  the  first  part,  his  heirs  and  assigns, 
executors  and  administrators,  sliall  pay  unto 
said  R.  H.  Randolph  or  his  assigns,  during  the 
period  of  his  natural  life  the  full  sum  of  foiur 
hundred  and  eighty  dollars  (480.00)  each  and 
every  year  during  such  life,  payaUe  quarterly 
on  the  firat  days  of  April,  July,  October  and 
January,  beginning  on  the  1st  day  of  April, 
1920,  with  the  amount  of  $120i00  and  paying 
said  amount  as  aforesaid  at  the  beginning  of 
each  quarter  thereafter  so  long  aa  said  B.  H. 
Randolph  shall  live.  It  being  the  idea  of  this 
contract  and  the  intention  of  the  parties  to 
afford  said  party  of  the  second  part  an  annuity 
of  $480.00  for  the  term  of  his  natural  lif e^  pay- 
able quarterly  in  advance,  and  that  at  the  time 
of  his  death  such  payments  shall  cease  and 
no  further  obligations  shall  thereafter  rest  upon 
the  said  S.  B.  Hawkins  by  virtue  of  this  con- 
tract or  the  securities  surrendered  in  considera- 
tion of  this  contract. 

"In  witness  whereof,  the  parties  have  hereim- 
to  set  their  hands  this  9th  day  of  March,  1820." 

Pursuant  to  the  terms  of  tSio  ocmtract, 
Randolph  on  the  same  day  executed  a  release 
deed  to  Hawkins  to  the  property  described  in 
the  mortgage.  The  object  of  this  suit  is  to 
cancel  the  contract  and  the  release  deed  ex- 
ecuted by  Randolph  to  Hawkins. 

R.  H.  Randolph  was  a  witness  for  himself. 
According  to  his  testimony  he  resided  on 
bis  land  in  Franklin  county.  Ark.,  but  trans- 
acted his  business  at  Mulberry,  in  Crawford 
county>.  Ark.  For  many  years  he  had  trans- 
acted his  business  with  a  bank  at  that  place 
of  which  S.  B.  Hawldns  was  the  cashier. 
Randolph  was  an  vmeducated  man,  and  could 
not  read  or  write,  except  to  sign  his  name. 
Hawkins  had  acted  as  bis  confidential  ad- 
viser for  atxnit  30  years.  Randolph  was  a 
widower  without  children,  and  was^  about 
80  years  of  age  when  be  conveyed  his  land 
to  Hawkins  and  took  a  ntt>rt^ge  back  to 
secure  the  payment  of  the  purchase  money. 
The  contract  which  is  the  basis  of  this  law- 
suit was  written  by  the  attorney  of  Hawkins 
in  a  back  room  of  his  bank.  The  lawyer  com- 
menced to  read  the  contract  to  Randolph, 
and  Hawkins  took  It  from  him,  saying  that 
the  contract  was  all  right,  and  that  It  was 
not  necessary  to  read  It  over  to  Randolph. 


sFor  otber  casM  see  same  topic  and  KEY-NUMBER  in  all  Ker-Numbered  Dlgeita  and  Indeisi 
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Bandolpta  was  just  getting  over  a  case  of 
Influenza,  and  did  not  recollect  signing  tlie 
release  deed.  Hawklna  gave  Bandolpb  a 
certificate  on  the  bank  for  $120  on  April  1, 
1920.  Bnbseqnently  he  mailed  Bandolpb  a 
quarterly  payment  tor  a  similar  amount. 
Bandolpb  then  began  to  realize  what  bad 
been  done,  and  sent  the  money  bade  to  Haw- 
Una. 

On  cros»«xamlnation  Bandolpb  admitted 
that  be  bad  attended  to  bis  own  afFairs  all 
of  bis  life  and  felt  that  be  was  competent  to 
do  BO  when  at  himself.  He  stated  that  be 
was  sick  when  the  contract  in  question  was 
executed.  He  admitted  that  be  boarded  wltb 
Jack  TTnderwood  in  Karch,  1920,  but  denied 
telling  him  that  be  wanted  to  sell  bis  land 
for  the  reason  that  tbe  road  and  other  taxes 
were  eating  it  up.  He  denied  telling  Under* 
wood  that  he  would  like  to  turn  his  mort- 
gage over  to  some  one  and  draw  $40  a  montb 
on  It  like  he  (Underwood)  was  doing  with 
the|  gOTemment.  Bandolpb  further  stated 
that  as  soon  as  Mr.  Chew  explained  tbe 
meaning  of  the  contract  to  blm  be  immed- 
iately authorized  blm  to  bring  this  suit. 

The  defendant,  S.  B.  Hawkins,  was  a  wit- 
ness for  bimadf.  He  admitted  having 
known  RandoliA  for  30  years,  and  that  he 
had  bought  the  land  from  him  at  the  time 
and  on  tbe  terms  described  above.  In 
March,  1820,  Bandolpb  came  to  Hawkins, 
and  wanted  blm  to  pay  blm  a  pension.  Ban- 
dolpb called  it  a  pension.  He  r«nlnded 
Hawkins  that  be  bad  sold  the  land  to  Stew- 
art, and  that  the  mortgage  would  be  in  the 
way.  Randolph  wanted  to  release  tbe  mort- 
gage so  tbat  Hawkins  could  go  on  with  bis 
trade.  Hawkins  wrote  for  bis  attorney  to 
come  down,  and  on  the  next  day  the  attor- 


for  1120,  and  Bandolpb  returned  It  Wtaai 
they  first  talked  about  tbe  contract  in  qnes- 
tlon,  Balidolpb  told  Hawkins  that  tbe  taxes 
were  eating  him  np,  and  tbe  people  were 
wanting  him  to  Invest  his  money. 

C.  B.  Starblrd,  tbe  attorney  for  HawUns, 
said  tbat  when  be  first  got  to  the  bank,  Ban- 
dolpb was  there  waiting  for  blm.  Hawkins 
introduced  them,  and  sent  them  into  the 
back  room  to  fix  up  the  business.  From  tbe 
way  Randolph  commenced  talking,  Starblrd 
thought  tbat  he  wanted  to  make  a  will. 
Bandolpb  replied  that  be  did  not  want  to 
make  a  will,  but  tbat  Hawkins  was  to  give 
him  a  pension.  He  told  Starblrd  that  he 
wanted  one  Just  like  Uncle  Jack  Underwood 
was  drawing.  Starblrd  then  asked  him  what 
amount  the  pension  was  to  be,  and  Bandolpb 
said  that  they  bad  not  yet  agreed  on  tbe 
amount.  Hawkins  was  called  Into  tbe  room, 
and  Starblrd  told  blm  tbat  tbey  would  have 
to  agree  on  the  amount.  Hawkins  said, 
"Uncle  Bob,  tell  us  bow  mudi  you  want." 
Bandolidi  said  tbat  he  thought  about  1440 
a  year.  Hawkins  said,  "That  Is  all  right," 
and  left  the  room.  Starblrd  then  took  a 
monorandimi  of  tbe  contract  and  prepared 
it  at  bis  office,  and  then  mailed  it  to  Hawk- 
Uis. 

According  to  tbe  testimony  of  Jack  Un- 
derwood, Bandolpb  was  boarding  at  bis 
house  and  told  blm  that  a  new  road  was 
being  built  past  his  place,  and  tbat  be  bad 
sold  bis  land  to  get  rid  of  tbe  taxes  which 
were  eating  it  up.  He  stated  further  that 
he  bad  a  mortgage  for  $10,000  on  bis  land, 
and  tbat  the  taxes  would  eat  that  up ;  that 
be  wished  some  one  would  take  that,  and 
give. blm  a  pension  like  he  (Underwood)  was 
drawing.    Underwood   then   suggested   that 


ney  came  to  town,  and  the  contract  In  ques-   he  should  talk  with  Hawkins  about  it,  and 


tlon  wast  executed).  Hawkins  asked  Ban- 
dolpb bow  much  he  wanted,  and  Bandolpb 
said  tbat  be  would  have  to  have  $440  per 
year.  Hawkins  replied:  "Tbat  is  all  right. 
If  that  will  keep  you  comfortable,  It  is  all 
right  with  me."  The  attorney  prepared  tbe 
papers,  and  tbey  were  signed  in  duplicate 
tbe  next  day.  After  be  had  acknowledged 
tbe  release  deed  RaDdoIph  said:  "Yon  ought 
to  have  .this  recorded."  Hawkins  replied 
tbat  be  would  mall  it  right  away.  Randolph 
then  said:  "No;  tbat  Is  a  valuable  paper, 
it  might  miscarry  or  get  lost  in  the  mail. 
Ton  ought  to  send  it  by  some  one."  Hawk- 
Ins  said :  "All  right,  I  will  send  it  by  my  son 
and  have  it  recorded,"  and  did  so.  Ran- 
dolph came  to  Hawkins  a  few  days  later, 
and  said  he  ought  to  have  $480  a  year. 
Hawkins  said :  "All  right,  Uncle  Bob,  if  you 
need  $480,  we  will  make  it  $480."  Hawkins 
then  took  both  copies,  and  changed  them  to 
read  $480  per  year.  On  the  1st  day  of  April, 
1920,  Hawkins  placed  $120  to  Randolph's 
credit,  and  Randolph  seemed  satisfied.  On 
July  1,  1920,  Hawkins  mailed  blm  a  check 


Randolph  said  that  be  would  go  right  up  and 
see  Hawkins  about  it  A  few  days  later 
Randolph  told  Underwood  about  the  exe- 
cution of  tbe  contract  in  question. 

Mrs.  Jack  Underwood  testified  that  she 
beard  Randolph  tell  her  husband  that  tbe 
taxes  were  eating  him  up,  and  that  he  wish- 
ed he  could  arrange  to  have  some  one  pay 
him  a  i)ensIon  Just  like  her  husband  dreM 
from  the  government,  and  that  be  would 
turn  over  bis  $10,000  mortgage  for  It  Sub- 
sequently she  beard  Randolph  tell  her  bus- 
band  that  he  bad  drawn  bis  pension. 

Mrs.  Settle  Conatser  testified  tbat  Ran- 
dolph told  her  that  be  had  released  tbe  mort- 
gage which  Hawkins  bad  given  him,  and 
that  Hawkins  had  agreed  to  pay  him  $40  a 
month  as  long  as  he  lived. 

A  physician  who  treated  Randolph  for  in- 
fluenza in  March,  1920,  testified  that  be 
could  not  see  tbat  Randolph's  mind  was  af- 
fected by  tbe  disease. 

An  employee  of  tbe  bank  of  which  Hawk- 
Ins  was  the  cashier  took  Randolph's  acknowl- 
edgment to  the  release  deed,  and  corroborat- 
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ed  Hawkins  as  to  what  took  place  wben  th« 
contract  and  deed  were  executed. 

The  chancellor  found  in  favor  of  the  plain- 
tiff, and  it  was  decreed  that  the  contract  of 
March  9,  1920,  should  be  canceled,  and  that 
the  release  deed  should  also  be  canceled. 

It  was  further  decreed  that  the  mortgage 
on  the  land  and  the  four  notes  given  by 
Hawkins  to  RandoliA  In  payment  of  the 
land  shonld  be  in  full  force  and  effect  The 
defendant  Hawkins  has  duly  prosecuted  an 
appeal  to  this  conrt 


Evans  &  Evans,  of  Boonevllle,  J.  P.  Clay- 
ton, of  Ozark,  and  Starbird  &  Starblrd,  of 
Alma,  for  appellant. 

Sam  R.  Chew,  of  Van  Buren,  for  appellee^ 

HART,  X  (after  stating  the  facts  as  above). 
[1]  We  think  the  decision  of  the  chancellor 
was  correct.  In  the  case  of  Kelly's  Heirs  v. 
McGulre,  16  Ark.  665,  the  court  recognized 
that  the  law  does  not  seem  to  have  attempted 
to  draw  any  discriminating  line  by  which  to 
determine  how  great  must  be  the  Imbecility 
of  mind  tp  render  a  contract  void,  or  how 
much  Intellect  most  remain  to  uphold  It.  The 
reason  that  no  exact  general  rule  as  to  In- 
capacity to  contract  can  be  laid  down  Is 
because  each  case  will  be  found  influenced 
by  Its  own  peculiar  circumstances.  In  dis- 
cussing the  subject  the  court  said: 

"WhOe  the  solemn  contracts  between  men, 
should,  never  be  distarbed  on  slight  grounds, 
yet  it  may,  perhaps,  be  assumed,  as  a  safe  gen- 
eral rale,  that,  whenever  a  person,  through 
age,  decrepitude,  affliction,  or  disease,  becomes 
imbecile,  and  incapable  of  managing  his  af- 
fairs, an  unreasonable  or  improvident  disposi- 
tion of  bis  property,  will  be  set  aside  in  a 
conrt  of  chancery.  In  Re  James  Barker,  2 
John.  Ch.  Rep.  232.    •    •    • 

"If  a  contract  is  freely  and  understandingly 
executed,  by  a  party,  with  a  full  knowledge  of 
his  rights,  and  of  the  consequences  of  the  act, 
it  mast  stand.  This  court  disclaims  all  juris- 
diction to  interfere  on  acconnt  of  the  improvi- 
dence or  foHy  of  an  act  done  by  a  person  of 
sound,  though  impaired,  mind.  But,  on  the  oth- 
er hand,  contracts  have  been  set  aside  and  can- 
celed, wben  want  of  consideration,  or  the  im- 
provident nature  of  the  transaction  has  raised 
the  presumption  that  fraud  and  misrepresenta- 
tions were  employed.  Shelford  on  Lunacy,  287. 
When  a  gift  is  disproportionate  to  the  means 
of  the  giver,  and  the  giver  is  a  person  of  weak 
mind,  of  easy  temper,  yielding  disposition,  lia- 
ble to  be  imposed  on,  the  court  will  look  upon 
such  gift  with  a  jealous  eye,  and  strictly  exam- 
ine the  conduct  and  behavior  of  the  person  In 
whose  favor  it  is  made,  and  if  it  can  discover 
that  any  acts  or  stratagems,  or  any  undue 
means  have  been  used,  to  procure  such  gift;  if 
it  see  the  least  speck  of  imposition,  or  that  the 
donor  is  in  such  a  situation  with  respect  to  the 
donee  as  may  naturally  give  him  an  undue  in- 
fluence over  him;  in  a  word.  If  there  be  Uie 
least  scintilla  of  fraud,  a  court  of  equity  win 
Interpose"— dting  cases. 


[2]  The  court  has  continued  to  recognize 
this  as  the  general  rule  since  that  time. 
Campbell  v.  Lux,  225  S.  W.  653,  and  Nelson 
V.  Murray,  224  S.  W.  486.  In  the  appUcaUon 
of  the  doctrine  to  the  facts  of  the  present 
case  it  may  be  said  that  the  evidence  shows 
that  Randolph  freely  and  willingly  entered 
Into  the  contract  In  question  and  executed  the 
deed  of  release  to  the  mortgage;  but  hia 
action,  measured  as  it  must  be  by  the  testi- 
mony of  the  witnesses  as  to  the  circumstances 
surrounding  the  transaction,  does  not  show 
that  IntelUgent  participation  characteristic 
of  one  who  understands  what  lie  is  doing  and 
comprehends  the  nature  of  his  act 

[3]  The  evidence  shows  that  Randolph  and 
Hawkins  had  Uved  on  terms  of  the  closest 
friendship  for  30  years,  and  that  Randolph 
always  advised  with  Hawkins  In  regard  to 
his  affairs.  He  had  full  confidence  In  his 
judgment  and  Integrity.  He  was  an  un- 
educated man,  and  usuaUy  foUowed  the  ad- 
vice of  HawUns  in  all  his  business  transac- 
tions. Courts  regard  with  a  jealous  eye 
transactions  between  persons  connected  by 
fiduciary  relations.  The  principle  is  not  con- 
fined to  technical  cases  of  fiduciary  relation- 
ship. It  is  appUcable  to  all  cases  where  the 
relation  between  the  parties  gives  one  the 
controlling  influence  over  the  other. 

[4]  It  is  true  that  where  the  parties  are 
capable  of  contracting,  courts  will  not  set 
aside  their  contracts  for  mere  inadequacy 
of  price,  but  where  the  inadequacy  is  ac- 
companied with  other  facts  showing  conceal- 
ment on  the  part  of  the  one  who  obtains  « 
benefit  on  account  of  old  age,  ignorance,  in- 
capacity, etc.,  on  the  part  of  the  one  granting 
the  benefit,  courts  of  eqnliy  wlU  readily  grant 
relief. 

The  direct  testimony  of  the  witnesses, 
standing  alone,  shows  that  Randolph  had 
always  been  capable  of  attending  to  his  own 
affairs,  and  that  he  still  had  InteUect  enough 
to  make  a  disposition  of  his  property,  but  his 
situation  and  the  surrounding  circumstances 
are  proper  to  be  taken  into  consideration  In 
determining  whether  a  court  of  equity  should 
interpose.  Randolph  was  over  80  years  of 
age  and  was  an  Ignorant  person,  unable  to 
read  or  write.  Hawkins  had  been  his  con- 
fidential adviser  for  30  years.  Randolph  had 
already  sold  him  his  farm,  and  had  taken 
a  mortgage  back  to  secure  most  of  the  pur- 
chase price.  His  fears  about  the  taxes  eating 
up  Ws  lands  were  groundless;  for  after  the 
sale  he  had  nothing  to  do  with  paying  the 
taxes  on  the  land.  Hawkins  owed  Randolph 
?10,000,  which  was  secured  by  a  mortgage  bn 
the  farm.  Randolph  exchanged  this  secured 
Indebtedness,  which  bore  interest  at  the  rate 
of  6  per  cent  per  annum  for  an  agreement 
on  the  part  of  Hawkins  to  pay  him  an  amount 
annually  which  would  be  less  than  the  in- 
terest The  only  benefit  that  he  could  pos- 
■Ibljr  derive  was   to  receive  this  payment 
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uarterly  instead  of  annually.  WbUe  hla 
uortgaee  was  taxable,  there  is  notbing  to 
bo-w  ttxat  exorbitant  taxes  were  al>out  to  be 
LSsessed  against  it. 

[S]  Xlie  whole  substance  of  tlie  transaction 
cv-as    to    sive  up  a  secured  debt  of  $10,000, 
jearlns    interest  at  6  per  cent,  per  annum, 
Cor  an   unsecured  debt  of  $480  annually  for 
the  rest  of  his  life.    If  Randolph  had  lived 
20    years     longer,    which   is   altogether   im- 
probable,   these  small   payments   would  not 
have   consumed  the  principal,  much  less  the 
Interest.     The  Interest  would  have  amounted 
to  $600  per  annum  as  against  $480  under  the 
ne-w   contract.    It  is  evident  that  Randolph 
thought  tbat  he  was  getting  a  pension,  and 
that  Hawkins  knew  tbat  he  thought  so.    This 
fact  is  shown,  not  only  by  the  testimony  of 
Hawkins    himself,  but  by  the  testimony  of 
the   vritneases  introduced  by  him.     Now  a 
pension   is  a  regular  allowance  paid  to  an 
individual  by  the  government  in  consideration 
of  past  services,  or  in  recognition  of  merit. 
The  whole  resources  of  the  government  are 
pledged   to  the  payment  of  pensions.     Here, 
as  we  have  already  seen,  Randolph  already 
had   the   obligation  of  Hawkins  to  pay  him 
$10,000,  with  6  per  cent,  interest  per  annum, 
and  in  addition  this  obligation  on  the  part  of 
Hawkins  was  secured  by  a  mortgage  on  the 
land.     Randolph  exchanged  this  for  the  un- 
secured promise  of  Hawkins  to  pay  $480  per 
annum  as  long  as  he  lived. 

The  record  shows  that  the  amount  promis- 
ed was  no  more  than  sufficient  to  support 
Randolph  in  bis  old  age  if  he  continued  in 
reasonable  health.     If  he  became  sick  and 
tals  expenses  thereby  materially  Increased,  it 
will  he  readily  seen  that  he  had  deprived 
himself  of 'the  means  of  being  supported  and 
cared  for  in  that  condition,  while  if  he  had 
retained   his  property  be  would  have  tbd 
ample  means  for  that  pnrpose.     It  is  just 
such  conditions  and  situations  as  this  tbat 
equity  scrutinizes  closely  and  always  inter- 
IMses  to  grant  relief. 
It  follows  that  the  decree  will  be  affirmed. 


8PIVEY  •t  al.  V.  SPiVEY.     (No.'  30.) 

(Supreme  Court  of  Arkansas.    June  6,  1921.) 

Appeal  aad  error  «=>300— Jndoment  afllrmed 
whore  appellant  failed  to  file  motion  for  new 
trial  with  prayer  for  appeal  within  30  days 
after  decision. 
Under  Crawford  &  Moses'  Dig.  {  1314,  pro- 
viding that,   if  verdict  or  decision  is  rendered 
within  three  days   of  adjournment  of   terra,   a 
motion   for  a   new  trial  with   an   alternative 
prayer  for  appeal  in  case  motion  for  new  trial 
be  orermled   may  be  presented  to  the   court 
for  its  action  and  be  acted  on  within  30  days 
of  verdict  or  decision,  and  on  overruling  mo- 


tion court  may  indorse  on  motion  grant  of  ap- 
peal and  fix  time  for  filing  bill  of  exceptions,  an 
appellant  attempting  to  appeal  by  proceeding 
under  tiiis  statute  does  not  comply  with  statute 
where  motion  was  filed  on  day  of  adjournment, 
but  not  presented  to  court  within  SO  days,  no 
alternative  prayer  for  i^peal  was  asked,  and 
no  time  fixed  by  the  court  overruling  the  motion 
for  filing  biU  of  exceptions,  and  judgment  must 
be  affirmed. 

Appeal  from  Circuit  Court,  Desha  County ; 
W.  B.  Sorrells,  Judge. 

Suit  by  Bush  Spivey  and  others  against 
Madora  Spivey  in  the  probate  court.  From 
judgment  for  defendant  in  the  circuit  court 
on  appeal,  plaintfifa  appeaL    AfSrmed. 

John  T.  Chealrs,  Jr.,  of  Tillar,  for  appel- 
lants. 

Danaher  &  Danaher,  of  Pine  Bluff,  and  De 
Witt  Poe,  of  Arkansas  City,  for  appellee.    , 

Mcculloch,  O.  J.  Appellants  are  the 
next  of  kin  and  heirs  at  law  of  Lonls  Spivey, 
who  died  testate,  and  by  his  will  disposed  of 
all  his  property  except  a  certain  sum  of  mon- 
ey. The  testator  by  his  will  gave  certain  land 
and  personal  property  to  his  widow,  and  the 
balance  of  his  estate,  except  the  sum  of  money 
not  disposed  of,  was  devised  to  certain  of 
his  relatives,  and  to  his  wife's  grandchildren, 
these  last  being  the  descendants  of  children 
bom  to  the  widow  of  the  testator  by  a  former 
marriage. 

The  executor  named  in  the  will  administer- 
ed on  the  estate,  and  this  proceeding  was  be- 
gun In  the  probate  court  to  require  the  ex- 
ecutor to  pay  appellants  the  sum  of  money 
not  disi>08ed  of  by  the  will.,  The  case  was 
heard  In  the  probate  court,  and  an  aK)eal 
was  duly  prosecuted  to  the  circuit  court, 
where  a  trial  of  the  issue  was  had.  The  de- 
cision there  turned  upon  the  question  of  the 
duty  of  the  testator's  widow  to  elect  whether 
she  would  take  under  the  will  or  not  The 
court  rendered  judgment  in  favor  of  the  wid- 
ow on  August  25,  1920,  and  on  the  following 
day  adjourned  for  the  term.  A  motion  for  a 
new  trial  was  filed  on  August  2eth,  the  day 
of  adjournment,  but  the  motion  was  not 
presented  to  the  court  until  the  28th  day  of 
September,  when  the  same  was  heard  by  the 
judge  In  vacation  and  overruled.  In  over- 
ruling the  motion  for  new  trial  the  court  did 
not  indorse  on  the  back  of  the  motion  there- 
for an  order  granting  an  appeal  and  specify- 
ing a  time  within  which  a  bill  of  exceptions 
might  be  filed. 

In  prosecuting  this  appeal  appellant  has 
proceeded  under  section  1314,  C.  &  M.  Digest, 
which  reads  as  follows: 

"Sec.  1314.  The  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict  or  de- 
cision is  rendered,  and  except  for  the  cause 
mentioned  in  subdivision  seven  of  section  1311, 
shall  be  within  three  days  after  the  verdict  or 
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dedslon  wu  rendered,  nnleM  niuiToidaUy  pre- 
vented: Frovided,  that  whnre  the  Terdict  or 
dedaion  ia  rendered  within  three  di^a  of  the 
expiration  or  adjoununent  of  the  term,  a  mo- 
tion for  a  new  trial,  with  an  altematiTe  prayer 
for  appeal  to  the  Supreme  CSourt  in  caae  said 
motion  be  OTcrmled,  may  be  presented,  upon 
reasonable  notice  to  the  oppoainc  party  or  hia 
attorney  of  record,  to  the  judge  or  dianeellor, 
or  hia  succeiaor  in  office,  of  the  diatriet  in 
which  laid  rerdict  or  dedsion  was  rendered, 
wherever  he  may  be  found,  at  any  time  within 
thirty  days  from  the  date  of  the  Terdict  or  de- 
dsion, and  such  Judge  or  chancellor  shall  pass 
upon  said  motion  and  indorse  his  ruling  there- 
on, upon  the  hock  of  the  motion,  either  granting 
the  motion  or  overruUng  same;  and  if  said 
motion  be  oTermled  he  shalf  alao  indorse  upon 
said  motion,  hia  order  granting  an  appeal  to 
Dhre  Supreme  Uourt,  and  hia  further  order 
specifying  a  reasonable  time  allowed  in  said 
cause  for  filing  a  bill  of  exceptions.  Upon  fil- 
ing such  motion  and  the  Judge's  order  thereon, 
with  the  derk  of  the  court  where  the  cause  is 
pending  it  shall  become  a  part  of  the  records 
and  files  of  the  cause,  and  shall  have  the  same 
legal  force  and  effect  as  if  same  had  been  filed 
in  term  time,  as  now  provided  by  law." 

It  is  Insisted  that  this  statnte  has  not  been 
substantially  complied  with,  and  that  there 
is  therefore  no  bill  of  exc^tlocs  bringing 
Into  tbe  record  for  review  the  testimony  in 
the  case. 

This  contention  appears  to  be  well  taken. 
The  statute  requires  that  the  motion  for  a 
new  trial  be  presented  to  the  court  for  its 
action  and  be  acted  ap<»i  by  the  conrt  with- 
in 80  days  of  the  date  of  the  verdict  or  ded- 
sion. This  was  not  done  within  the  time 
limited  by  law;  nor  did  the  conrt  fix  the 
time  within  which  a  bill  of  exceptions  might 
be  filed.  The  statute  not  having  been  sub- 
stantially complied  with,  appellants  are  In 
the  same  attitude  they  would  be  in  if  they 
had  permitted  the  term  to  lapse  without  hav- 
ing filed  a  motion  for  a  new  trial  or  of  having 
had  the  same  passed  upon  by  the  court  during 
the  term  at  which  it  was  filed,  and'the  Judg- 
ment must  therefore  be  affirmed.  Felld  r. 
Waters,  229  S.  W.  7SS,  and  cases  there  cited. 


BRIN  BROS.  V.  LYON  BROS.  (No.  3».) 

(Supremo  Conrt  of  Arkansas.   June  6,  1921.) 

r.  Sales  «=»r68(2)— Seller  aetopped  from  ooa- 
tendlng    that    buyer  was   boond  to   laspect 
within  reasonable  time  after  reoelvino  ship- 
ment. 
Where  the  bnyer  on  receipt  of  goods  wrote 
to  seller  that  they  had  been  prematurely  ship- 
ped, and  wonld  not  be  opened  until  the  buy- 
er's  customers   got  in  their  cotton,   and  the 
seller  did  not  answer  for  over  a  month,  he  can- 
not,  where  the   buyer,  on  later  opening   the 
goods,  rejected  them  as  oneqnal  to  the  sample, 


contend  that  the  buywr  should  have  inspectsd 
within  a  reasonable  time  after  deliveiy. 

2.  Aooesnt  stated  «s>6(i)— Letter  by  bayer, 
setting  forth  prematnrt  shipment  and  that 
goods  woHid  not  be  Immediately  Inspeetetf, 
hold  not  aoqalasoenoa  and  aeooMNt  stated. 

Where  on  receipt  of  a  ahipment  the  buyer 
stated  that  it  was  prematurely  shipped^  and 
would  not  be  opened  or  inspected  for  some 
time,  etc.,  such  letter  was  not  an  acquiescence 
by  the  buyer  in  the  seller's  statement  of  the  ac- 
count to  entitle  the  seller  to  recover  on  an  ac- 
count stated,  though  the  goods  did  not  eqoal 
sample. 

3.  Appeal  and  error  «=3l72(l)— An  hsae  ef 
aooount  stated,  not  presented  !■  trial  court, 
oannot  be  presented  en  appeal. 

The  iasue  of  account  stated,  not  presented 
hi  the  trial  oonrt,  cannot  be  presented  for  the 
first  time  on  appeal. 

Appeal  from  Oircalt  Ooort,  Faulkner  Ooan- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Brln  Bros,  against  Lyon  Bros. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Holland  &  Bdmondson,  of  Conway,  for  ap- 
pellants. 
B.  W.  Boblns,  of  Conway,  for  appelleea. 

HUMPHREYS,  J.  Appellants,  «  firm  of 
importers  residing  in  Dallas,  Tex.,  Instituted 
suit  against  appellees,  a  firm  of  merchants 
resldhig  in  Republican,  Ark.,  in  the  Faulkner 
circuit  court,  to  recover  ^8.4T,  represent- 
ing the  price  of  laces  and  other  notions  or- 
dered by  appellees  from  appellants  on  the 
6th  day  of  August,  1920,  and  shipped,  by 
parcels  post,  on  the  22d  day  of  said  month. 
Appellees  Interposed  the  defense  that  the 
merchandise  delivered  was  not  equal  in 
quality  to  the  samples  exhibited  when  the  or- 
der was  made,  and  the  return  thereof  with- 
in a  reasonable  time  after  discovering  the 
defects.  The  cause  was  submitted  upon  the 
pleadings,  evidence,  and  instructions  of  the 
court,  which  resulted  in  a  verdict  and  Judg- 
ment against  appellants,  from  which  an  ap- 
peal has  been  duly  prosecuted  to  this  court. 

The  evidence  adduced  on  behalf  of  appel- 
lants tended  to  show:  That  merchandise, 
corresponding  to  the  samples  exhibited  to 
appellees  by  appellants'  salesman  when  the 
order  was  made,  on  the  5th  day  of  August, 
1020,  was  shipped  by  appellants  to  appellees 
on  the  22d  day  of  said  month.  That  mbse- 
quently  a  statement  of  the  account,  covering 
Uie  shipment,  was  mailed  by  appellants  to 
appellees.  That,  on  September  10,  1920,  in 
response  to  the  statement  of  account,  appel- 
lees wrote  appellants  the  following  letter: 

"We  are  in  receipt  of  your  statement  asking 
ns  for  payment.  We  call  your  attention  to 
the  fact  that  when  we  bought  these  goods  from 
yoor  salesman  we  told  him  that  we  didn't 
need  the  goods  for  a  while,  that  we  wanted 
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them  (or  our  fall  biuiaeas,  bat  yon  •Upp«d  tb« 
goods  «t  once. 

"This  is  to  advise  yon  that  tre  hare  the 
Bierchaiidise  here  in  our  house,  haven't  never 
looked  at  it,  as  we  didn't  wont  to  open  it  np 
until  oar  customers  got  out  some  cotton  so 
that  the;  would  have  some  money  to  pay  for 
what  they  got.  We  are  going  to  ask  that  yon 
fiye  OS  some  time  until  our  customers  get 
■ome  cotton  out." 

That  on  the  2Sd  day  of  October,  1920,  ap- 
pellees again  wrote  appellants,  as  follows : 

"Answering  your  registered  letter  dated  19th, 
will  say  that  we  have  to-day  opened  up  your 
merduLndise  we  bought  from  you,  and  this  is 
to  advise  you  that  they  didn't  open  up  to  our 
satisfaction,  as  some  of  the  goods  seemed  to 
be  much  cheaper  merchandise  than  we  bought. 

"Owing  to  cotton  conditions  this  fall  we 
never  opened  up  your  goods  until  a  few  days 
ago,  and  it  seems  to  as  alto  yoa  prefer  putting 
us  out  of  business.  This  is  to  advise  yoa  that 
we  are  to-day  returning  to  you  every  dollar's 
worth  of  your  goods  you  shipped  us,  and  as 
to  the  future  we  don't  want  to  buy  anything 
from  you.     Goods  shipped  by  express." 


a%at  the  price  of  the  goods  decreased  con- 
siderably betwe^  the  6th  of  Angost  and  the 
29th  day  of  October,  1920. 

The  evidence  adduced  oa  behalf  of  appel- 
lees tended  to  show  that,  when  the  order  for 
the  merchandise  was  given,  on  the  6th  day 
of  Angast,  it  was  understood  that  shipment 
should  not  be  made  until  later  in  the  season; 
that,  when  the  goods  arrived,  appellees  re- 
ceived, but  did  not  open  and  Inqdect,  them, 
and,  shortly  after  receiving  them,  wrote  the 
letter  of  S^tember  10,  1920,  to  appellants, 
heretofore  set  out  In  fall;  that,  after  writ- 
ing the  letter  aforesaid,  the  goods  were  re- 
tained unopened  in  the  store  of  appellees 
until  two  or  three  days  before  appellees 
wrote  the  letter  of  date  October  28,  1920,  to 
appellants;  that,  two  or  three  days  before 
writing  the  last  letter,  appellees  opened  the 
goods  and  shipped  them  bac^  to  appellants 
by  express,  on  the  20th  day  of  said  month. 

The  cause  was  submitted  to  the  Jury  ui>- 
on  the  theory  that  appellants  could  not.  re- 
cover if  the  goods  were  Inferior  to  the  sam- 
ples exhibited  when  the  order  was  made,, 
provided  the  appellees  rejected  them  within 
a  reasonable  time  after  they  should  have 
been  delivered  under  the  contract.  The  in- 
structions given  by  the  court,  presenting  these 
questions  of  fact  for  determination  by  the 
Jury,  were  not  objected  to  by  appellants. 
For  that  reason,  the  substance,  as  well  as 
the  form,  of  the  Instructions  must  be  regard- 
ed as  correctly  presenting  the  issues  ot  fact 
for  determination  by  the  Jury,  Involved  In 
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the  theory  upon  whidi  the  cause  was  sub- 
mitted. 

[1]  Appellants,  however,  presented  instruc- 
tions which  the  court  refused  to  give,  over 
their  objections  and  exceptions,  embodying 
the  idea  that  the  duty  rested  upon  appel- 
lees of  Inspecting  and  rejecting  the  goods 
within  a  reasonable  time  after  receiving 
same,  if  they  did  not  conform  to  the  samples 
exhibited  when  the  order  was  made.  We 
think  this  theory  untenable,  In  view  of  the 
fact  that  there  was  evidence  tending  to  show 
that  the  goods  were  prematurely  shipped, 
when  regarded  In  connection  with  the  con- 
tents of  die  letter  wrlttan  by  appellees  to 
appellants  of  date  September  10,  1920.  In 
that  letter,  the  attention  of  appellants  was 
called  to  the  fact  that,  according  to  the  con- 
tract, the  goods  had  been  prematurely  ship- 
ped; that  they  were  In  the  house  unopened, 
and  that  appellees  did  not  want  to  open  them 
until  their  customers  got  out  some  cotton  so 
that  they  would  have  money  with  which  to 
buy  them.  A  direct  request  was  also  made 
In  the  letter  that  time  be  granted  them  until 
their  customers  got  their  cotton  out.  So  far 
as  the  record  shows,  no  answer  was  made  by 
appellants  until  the  19th  day  of  October. 
Appellants,  therefore,  silently  acquiesced  in 
the  goods  remaining  in  appellees'  store  un- 
opened until  that  date.  Appellants'  own  con- 
duct clearly  estopped  them  from  asking  in- 
structions to  the  effect  that  appellees  were 
bound  to  Inspect  and  reject  them,  if  Inferior 
to  sample,  within  a  reasonable  time  after 
receiving  the  shipment  We  think  the  cause 
was  submitted  to  the  Jury  upon  the  correct 
theory. 

[I,  S]  Appellants  insist  that  they  should 
have  been  permitted  to  recover  as  upon  an 
account  stated;  that  on  August  22d,  they 
presented  an  account  for  the  goods  to  appel- 
lees, which  was  not  disputed,  but,  in  effect, 
adtnowledged  as  being  correct  by  appellees 
In  letter  of  date  September  10,  1020.  We  do 
not  so  Interpret  the  letter.  The  letter  in- 
formed an)ellants  that  the  goods  had  been 
ordered  by  agreement  for  fall  trade,  and  had 
been  prematurely  shipped;  that  they  had 
not  been  opened,  and  would  not  be  until  later. 
The  letter  at  most  was  an  admission  of  lia- 
bility upon  condition  that  the  goods  should 
conform  to  the  samples  when  Inspected.  The 
facts  surrounding  the  transaction  do  not 
render  the  account  presented  on  August  22d 
an  account  stated.  Again,  the  Issue  of  an 
account  stated  was  not  presented  or  Insisted 
upon  in  any  form  In  the  trial  court,  and  can- 
not be  insisted  upon  for  the  first  time  on  ap- 
peal. 

No  error  appearing,  the  judgment  is  af- 
firmed. 
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VAUGHAN  V,  ODELL  &  KLEINER. 
(No  33.) 

(Supreme  Conrt  of  Arkansas.    June  0,  1921.) 

1.  Brokers  «=s>88(4)  —  In  suit  for  procuring 
purchaser  to  whom  owners  refused  to  sell,  di- 
rection of  verdlot  for  defendants  hold  error. 

In  an  action  for  commission  for  procuring 
a  purchaser  of  timber,  which  the  owners  re- 
fused to  sell  to  the  purchaser  procured,  held^ 
that  it  was  error  to  direct  a  verdict  for  defend- 
ants. 

2.  Brokers  «=336( I)— Finding  for  broker  In 
suit  for  procuring  purchaser  to  whom  owners 
refused  to  sell  warranted. 

Evidence  in  action  for  commission  .for  pro- 
curing a  purchaser  of  timber  to  whom  the  own- 
ers refused  to  sell  held  to  warrant  a  finding  for 
the  broker. 

3.  Brokers  «=>63( I)— Owners  preventing  sale 
cannot  set  up  their  refusal  to  deed  at  ground 
of  defense  to  claim  for  commission. 

Where  owners  of  timber  by  their  own  mis- 
conduct prevent  fulfillment  of  the  contract  of 
sale  on  their  part,  they  cannot  set  up  their  own 
refusal  to  carry  out  the  contract  by  executing  a 
timber  deed  as  a  ground  of  defense  to  the  brok- 
er's claim  for  his  commission. 

4.  Estoppel  €=959— One  preventing  the  doing 
of  a  thing  cannot  lieneflt  by  the  nonperform- 
ance. 

He  who  prevents  a  thing  from  being  done 
shall  not  avail  himself  to  his  own  benefit  of  the 
nonperformance  which  he  has  occasioned. 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty;  W.  B.  Sorrells,  Judge. 

Suit  by  T.  L.  Taugban  against  Odell  & 
Kleiner.  Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed  and  remanded. 

James  E.  Hogue,  of  Little  Bock,  and  J.  E. 
Bay,  of  Stuttgart,  for  appellant 
John  L.  Ingram,  of  Stuttgart,  for  apijellees. 

HART,  J.  T.  L.  Vaughan  brought  this 
suit  against  Odell  &  Kleiner  In  the  circuit 
court  to  recover  a  broker's  commission  for 
directing  a  sale  of  certain  timber  belonging 
to  the  defendants. 

In  the  circuit  court  a  verdict  was  directed 
for  the  defendants,  and  from  the  judgment 
rendered  upon  the  verdict  the  plaintiff  has 
duly  prosecuted  an  appeal  to  this  court. 

T.  L.  Vaughan  was  a  witness  for  himself. 
According  to  bis  testimony  be  made  a  con- 
tract for  Odell  &  Kleiner  to  sell  the  timber  on 
a  thousand  acres  of  land  which  they  owned 
in  Arkansas  county.  Ark.  They  gave  him  a 
price  of  $6  per  acre  for  the  timber,  and 
Vaughan  was  to  get  all  over  that  price  for 
his  commission.  Odell  &  Kleiner  did  not 
think  that  he  could  get  over  $7  an  acre  for 
the  timber.  Vaughan  sold  the  thousand  acres 
of  timber  of  Odell  &  Kleiner  to  Carver  & 
Bussell  of  West  Plains,  Mo.,  for  $8  an  acre, 


and  a  written  contract  for  Qie  purchase  of 
the  timber  was  duly  signed  by  Carver  ft 
Bussell,  and  they  deposited  $1,000  In  a  bank 
at  West  Plains  to  guarantee  the  perform- 
ance of  their  contract  to  purchase  the  tim- 
ber. Vaughan  then  went  to  Stuttgart  and 
reported  to  OdeU  &  Kleiner  what  he  had 
done.  They  told  blm  that  there  was  another 
40  acres  of  timber  which  was  not  Included  In 
the  contract. 

The  contract  was  subsequently  modified 
to  include  this  40  acres,  and  some  changes 
were  also  made  in  the  time  of  making  some 
of  the  payments  of  the  purchase  money.  The 
total  purchase  price  under  the  modified  con- 
tract was  $8,320,  of  which  $4,000  was  to  be 
paid  in  cash  when  the  deed  was  signed,  and 
of  tbe  remainder,  $2,000  was  to  be  paid  in 
ninety  days  and  $2,320  in  four  months.  It 
was  also  agreed  that  the  d^wslt  of  $1,000 
formerly  made  in  the  bank  at  West  Plains 
should  be  applied  on  the  first  payment  Sub- 
sequently Vaughan  made  a  contract  to  sell 
the  timber  for  Carver  &  Russell  to  B.  R. 
Mcintosh  for  $11,520.  Under  this  contract 
Mcintosh  was  to  pay  the  $7,320  due  from 
Carver  &  Russell  to  Odell  &  Kleiner.  When 
OdeU  &  Kleiner  found  out  that  Carver  & 
Russell  had  made  a  contract  to  sell  the  tim- 
ber for  more  than  they  had  paid  for  it  they 
refused  to  execute  a  deed  to  the  timber  to 
Carver  &  Bussell  under  their  other  contract. 
When  the  contract  was  originally  entered  In- 
to between  Carver  &  Bussell  and  OdeU  & 
Kleiner  by  Vaughan,  the  latter  made  an  in- 
vestigation of  the  solvency  of  Carver  &  Bus- 
sell  at  the  bank  in  West  Plains  and  found 
that  they  were  financiaUy  able  to  carry  out 
the  contract  on  their  part 

On  cross-examination  Vaughan  admitted 
that  he  had  brought  suit  against  Carver  & 
RusseU  to  recover  his  commission  and  that 
his  complaint  In  that  case  states  that  Carver 
&  RusseU  "have  no  property  in  this  state 
from  witlch  tbe  money  due  herein  could  be 
made,  except  that  which  comes  from  the  in- 
terest which  they  have  from  the  property 
herein  described,  and  are  whoUy  insolvrait" 
Vaughan  explained  that  what  he  meant  by 
that  was  that  Carver  &  RusseU  had  no  prop- 
erty in  this  state,  except  the  timber  which 
they  had  contracted  to  purchase  from  Odell 
&  Kleiner  and  which  the  latter  had  refused 
to  convey  to  tbem. 

R.  B.  Mcintosh  was  a  witness  for  the 
plalntur  and  testified  that  he  made  a  con- 
tract with  Vaughan  to  purchase  the  timber 
in  question  for  $11,520,  of  this  amount  he 
was  to  pay  Odell  &  Kleiner  $7,320  in  cash", 
that  he  was  anxious  to  buy  the  timber  and 
was  able  to  pay  for  it  at  the  time  be  en- 
tered into  a  written  contract  for  the  purdiase 
of  it  as  above  stated. 

E.  C.  Carver  was  also  a  witness  for  the 
plaintiff.  According  to  his  testimony  Odell 
&  Kleiner  gave  him  an  extension  of  time 
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within  whicb  to  pay  for  the  timber,  and  be- 
fore the  extension  of  time  had  expired, 
Vaughan  made  a  contract  with  B.  B.  Mc- 
intosh for  them  to  sell  him  the  timber  for 
$ll/>20.  The  contract  provided  that  he  was 
to  pay  for  them  to  Odell  &  Kleiner  $7,320  of 
this  amount  They  were  prevented  from 
carrying  oat  this  contract  because  Odcll  & 
Kleiner  refused  to  convey  the  timber  to  them. 
Subsequently  Mcintosh  purchased  the  timber 
from  another  party  for  $16,600  and  sold  it 
for  119,000. 

Some  evidence  was  adduced  by  the  de- 
fendants tending  to  show  that  Cafver  & 
Russell  had  failed  to  perform  the  contract  on 
their  part  and  that  they  were  unable  to  carry 
out  their  contract  for  the  purchase  of  the 
timber  without  borrowing  money  with  which 
to  pay  the  purchase  price.  Other  evidence 
tended  to  show  that  the  contract  of  purchase 
had  been  abandoned  before  they  made  a  con- 
tract through  the  plaintiff  to  sell  the  timber 
to  B.  R.  Mcintosh. 

[1, 2]  In  this  state  of  the  record,  the  court 
erred  in  directing  a  verdict  for  the  defend- 
ants. The  evidence  for  the  plaintiff  warrant- 
ed the  Jury  in  finding  for  him.  According  to 
the  evidence  adduced  in  his  behalf,  he  was 
the  agent  of  the  defendants  to  sell  the  timber 
for  them  and  was  to  receive  as  his  commis- 
sion all  that  he  might  sell  the  timber  for 
above  |6  per  acre.  In  other  words,  under  the 
original  contract,  he  sold  to  Carver  &  Rus- 
sell 1,000  acres  of  timber  at  fS  per  acre,  and 
under  the  modified  contract  be  sold  them 
1,010  acres  at  $8  per  acre,  amounting  in  the 
aggregate  to  $8,320.  He  was  to  have  all  over 
$6  per  acre  tliat  he  could  get  for  the  timber 
as  Ills  commission.  The  original  contract  for 
the  sale  of  the  timber  to  Carver  &  Russell 
was  in  writing.  Odell  ft  Kleiner  made  some 
objections  to  it  because  It  did  not  Include  an 
additional  40  acres  of  timber  which  was  In 
the  tract  they  intended  to  sell.  The  contract 
was  modified  so  as  to  Include  this  tract,  and 
the  modified  contract  was  also  in  wrltlni^. 
This  was  a  valid  and  binding  contract,  and, 
according  to  the  evidence  of  the  plaintiff, 
the  purchasers  were  able  to  complete  the  ccm- 
tract  and  were  anxious  to  do  so.  They  were 
able  .to  pay  the  purchase  money  upon  the  ex- 
ecution and  delivery  to  them  of  a  tlmbar 
deed,  and  the  defendants  refused  to  execute 
such  a  deed. 

[3]  It  is  true  that  under  the  contract  be- 
tween the  plaintiff  and  the  defendants,  the 
sale  was  to  be  completed  and  the  plaintiff  was 
to  receive  as  bis  commission  any  excess  over 
$6  an  acre  which  the  defendants  might  re- 
ceive for  the  purchase  price  of  the  timber. 
However,  according  to  the  evidence  for  the 
plaintiff,  the  defendants  by  their  own  mis- 
ccmdnct  in  refusing  to  execute  a  timber  deed 
to  Carver  ft  Busseil  prevented  the  fulfillment 
of  the  contract  on  their  part,  and  the  defend- 
ants cumot  set  up  their  ovm  refusal  to  carry 


out  the  contract  by  executing  a  timber  deed 
as  a  ground  of  defense  to  the  plaintlfTs  claim 
for  bis  commission. 

[4]  It  is  a  well-settled  and  sound  principle 
of  law  that  he  who  prevents  a  thing  from 
being  done  shall  not  avail  himself  to  his  own 
benefit  of  the  nonperformance  which  he  has 
occasioned.  We  think  this  rule  was  recog- 
nized by  the  Supreme  Court  of  Massachusetts 
in  Munroe  v.  Taylor,  191  Mass.  483,  78  N.  B. 
106.  In  that  case  the  broker  was  to  receive 
all  over  a  certain  stipulated  price  as  his 
commission.  He  sold  the  land  at  a  price 
largely  in  advance  of  the  stipulated  amount 
and  entered  Into  a  binding  contract  for  the 
sale  of  the  property.  In  that  case  it  did  not 
appear  that  at  any  time  the  defendant  bad 
refused  to  make  a  proper  deed  of  conveyance. 
It  was  the  plalntlfl^s  contention  that  having 
found  a  customer  who  became  bound  to  buy, 
his  commission  had  been  earned.  The  court 
held  that  he  was  entitled  to  a  commission 
only  in  the  event  of  procuring  the  consum- 
mation of  the  sale,  and  not  on  procuring  the 
execution  of  a  contract  of  sale'  which  was 
never  performed.  He  failed  to  make  out  bis 
case  by  not  introducing  evidence  tending  to 
show  that  the  defendant  had  wrongfully  re- 
fused to  carry  out  the  contract  upon  his  part. 
This  Is  clearly  shown  by  the  concluding  part 
of  the  opinion.   It  reads  as  follows: 

"What  the  plaintiff  really  undertook  was  not 
only  to  find  a  purchaser  at  a  fixed  price,  but  to 
effect  a  sale,  which  meant  a  payment  of  that 
price,  and  this  having  been  done  he  would  have 
earned  the  excess,  bnt  nntil  the  consideration 
became  payable,  or  the  defendant  refused  to 
convey,  he  could  not  demand  any  remuneration, 
or  maintain  an  aetlon  for  breach  of  the  con- 
tract" 

The  rule  was  also  recognized  by  this  court 
In  Lewis  v.  Brlggs,  81  Ark.  06,  98  S.  W.  683. 
In  that  case  the  owner  of  the  land  was  to  re- 
ceive $8,000  net,  and  the  balance  of  the  pur- 
chase price  was  to  be  paid  to  the  broker  as 
a  commission  for  the  sale  of  the  land.  The 
court  held  that  under  the  terms  of  the  con- 
tract the  broker  did  not  make  out  a  case  for 
recovery  against  the  owner  by  showing  that 
he  secured  a  contract  with  solvent  parties  to 
purchase  the  land.  In  discussing  the  ques- 
tion the  court  said: 

"He  must  under  this  contract  show  either  that 
defendants  have  received  some  part  of  the  bal- 
ance of  the  purchase  money  to  which  tbey  were 
entitled,  or  that  the  parties  who  agreed  to  pur- 
chase were  ready,  willinK  and  able  to  perform 
their  part  of  the  contract,  and  that  they  were 
prevented  from  doing  so  by  the  default  or  fall- 
are  of  the  defendants  to  perform  their  part  of 
the  contract" 

In  condnding  the  opinion  the  court  said 
that  under  the  contract  so  long  as  the  pnr- 
diase  price  was  impald,  and  bo  long  as  the 
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defendants  were  not  to  blame  for  Its  nonpay- 
ment, tbey  were  not  liable.  This  was  a 
clear  recognition  of  tbe  mle  as  we  have  stat- 
ed ft.  Upon  the  principle  stated  in  these 
casta,  the  broker  might  have  a  claim  for  his 
services  If  the  sale  had  failed  through  the 
fault  of  the  defendant 

As  above  stated,  In  the  case  at  bar,  it  is 
fairly  Inferable  from  the  plalntifTs  testimony 


that  Carver  ft  Russell  were  solvent  and  were 
able  to  carry  out  the  contract  on  their  part, 
and  that  they  were  anxious  to  do  so,  bnt  were 
prevented  by  the  failure  of  the  defendants 
to  execute  the  timber  deed. 

It  follows  that  for  the  error  in  directing  a 
verdict  fbr  the  defendants,  the  Judgment 
must  be  reversed,  and  the  caoM  will  be  re- 
manded for  a  new  trial. 
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STATE  V.  CARROLL  at  aL    (No.  22682.) 

(Supreme  Clonrt  of  Missouti,  DivlMon  Mo.  2. 
May  26,  1921.) 

■I.  Bail  «s982--Prooae(liag*  by  adra  faoiaa  to 
forfeit  baii  held,  In  torn  and  effect,  a  eivil 
oase. 
In  a  proceeding  by  the  state  by  sdre  fadas 
to  forfeit  a  bail  bond  given  in  a  prosecution  for 
forgery,  where  the  judgment  fixed  no  punish- 
ment and  required  no  appearance  of  the  surety, 
but  was,  in  form,  a  money  judgment,  for  which 
execution  might  issue,  not  against  the  person, 
but  against  the  property  of  the  surety,  the  case 
is,  in  effect  and  form,  a  civil  case,  and  on  ap- 
peal may  be  dismissed  for  failure  to  comply 
with   the  requirements   as  to   assignments   of 
error,  brief,  or  appearance. 

2.  Appeal  and  arror  «=»434,  719(1),  773(2)- 
Appeal  from  Judgmant  forfeiting  recognlzanee 
In  criminal  prosecution  dismissed  where  no 
errors  assigned. 
Rev.  St.   1919,  i  4106,   requiring  the   Su- 
preme Court  to  consider  errors  whether  as- 
signed or  not,  applies  only  to  appeals  author- 
ised by  sections  4068-4118,  and  not  to  an  ap- 
peal from  a  judgment  forfeiting  a  recognizance 
in  a  prosecution  for  forgery,  In  view  of  section 
4086,   BO  that,  where   appellant  has  failed  to 
assign  error,  file  brief,  or  appear,  the  appeal 
will  be  dismissed. 


Appeal  from  St  Louis  CJlrcult  Court;  Vi- 
tal W.  Qarescbe,  Judge. 

Proceeding  by  the  State  against  B.  J.  <3ar- 
roll,  Brindpal,  and  Henry  Streutker,  surety, 
by  scire  facias,  upon  a  forfeiture  of  a  recog- 
nizance. Judgment  for  plalntUT,  and  defend- 
ant surety  aweals.  Appeal  dismissed. 
T.  J.  Bowe,  Jr.,  of  St.  liouls,  for  appellant 
Jesse  W.  Barrett,  Atty.  Oen.,  and  J.  Henry 
<3arutberB,  Sp.  Asst  Atty.  Gen.,  for  the  State. 

WHITE,  O.  This  Is  a  proceeding  by  sdre 
facias  upon  the  alleged  forfeiture  of  a  recog- 
nizance wherein  Emmett  J.  Carroll,  charg- 
ed with. the  crime  of  forgery,  was  principal, 
and  Henry  Streutker,  appellant,  was  his 
surety. 

The  transcript  of  the  record  which  was 
sent  here  shows  that  the  cause  against  Oar- 
roll  was  pending  In  the  circuit  court  of  St. 
Louis,  June  20,  1919,  was  assigned  to  divi- 
sion No.  10  of  that  court,  and  on  October  14, 
1919,  was  continued  to  the  next  term  of 
court.  The  record  redtes  that  on  October 
17,  1919,  the  defendant  failed  to  appear;  a 
forfeiture  was  declared,  and  sdre  facias  or- 
dered. The  sdre  fadas  was  issued  on  the 
10th  day  of  November,  1919.  December  2, 
1919,  the  defendant's  surety,  Henry  Streut- 
ker,  api)eared  and  filed  his  answer.  Janu- 
ary 23,  1920,  the  proceeding  was  continued 
until  tie  next  term  of  the  court.  The  rec- 
ord then  shows  that  on  March  12,  1919  (ev- 
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Idently  a  clerical  error  tor  March  20,  1919), 
Henry  Streutker  not  having  eufildent  reason 
shown  why  the  state  of  Missouri  should  not 
recover  Its  debt  and  costs  according  to  the 
terms  of  the  bond,  It  was  ordered  that  judg- 
ment be  entered  against  him  for  tlie  sum 
of  $1,500.  The  record  redtes  that  Streutker 
filed  his  motion  for  new  trial  March  16, 1920; 
it  was  overruled  March  22d;  March  29tb, 
Streutker  filed  his  affidavit  for  appeal,  and 
the  appeal  was  allowed  to  this  court.  There 
being  no  bill  of  exceptions,  the  motion  for 
new  trial  does  not  appear  in  the  record.  The 
answer  of  defendant  Streutker  Is  not  copied 
in  the  transcript  of  the  record. 

I.  The  appellant  has  filed  In  thin  court  no 
assignment  of  errors,  no  brief,  and  made  no 
appearance.  If  this  case  Is  to  be  treated  as 
an  appeal  from  a  judgment  on  an  indictment 
or  Information,  it  would  be  the  duty  of  this 
court  to  consider  all  that  appears  In  the 
record,  and  to  determine  whether  any  error 
has  been  committed,  In  obedience  to  section 
4106,  R.  S.  1919,  regardless  of  that  failure  of 
the  appellant.  Otherwise  It  should  be  treat- 
ed as  a  civil  case,  and  the  appeal  should  be 
dismissed  for  failure. 

The  reason  why  this  court  has  assumed 
Jurisdiction  of  proceedings  by  sdre  fadas 
to  forfeit  bail  bonds  and  recognizances  where 
the  amount  Is  less  than  $7,500  Is  stated  In 
tlie  case  of  State  v.  HoefTner,  137  Mo.  612, 
loa  dt.  614,  615,  38  S.  W.  1109,  where  the 
court  said: 


"If  the  charge  shows  a  felony  then  the  pro- 
ceedings in  that  case  would  be  a  continuation 
of  the  prosecution  for  felony,  and  this  court 
would  have  jurisdiction  to  make  effective  that 
charge,  on  the  familiar  principle  of  law  that, 
where  jurisdiction  of  the  main  question  at- 
taches, every  inddent  necessary  to  make  that 
jurisdiction  effectual  follows  as  a  matter  of 
Jaw." 

In  the  ease  of  State  ▼.  Epstein,  186  Mo. 
89,  84  S.  W.  1120,  Judge  Gantt  expressed  It 
in  this  way  (186  Mo.  loc.  dt.  98,  84  S.  W. 
loc.  dt.  1122): 

"As  an  appeal  upon  the  main  charge  of  fel- 
ony must  be  heard  in  this  court,  so  also  must 
the  auxiliary  proceeding  thereon  be  heard  in 
this  court  on  appeal." 

The  above-dted  cases  were  approved  In 
the  late  case  of  State  ▼.  Wilson,  265  Mo.  loc. 
dt.  10, 175  S.  W.  603,  It  will  be  nottced  that 
the  reasons  given  by  this  court  for  retaining 
jurisdiction  of  such  cases  is  because  It  is 
auxiliary  to  a  felony  of  which  it  had  juris- 
diction, not  because  the  case  in  Itself  confers 
jurisdiction.  The  court  which  has  jurisdic- 
tion of  the  felony  case  must  retain  authority 
to  enforce  any  judgment  which  is  rendered 
In  that  felony  case. 

[1]  The  judgment  fixes  no  punishment  and 
requires  no  appearance  of  the  judgment  de- 
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fendant.  In  form  It  Is  a  money  Judgment, 
for  which  execution  may  issue,  not  against 
the  person  of  the  defendant,  but  against  bis 
property.  In  effect  and  form  It  Is  a  civil 
case. 

[2]  n.  But  whatever  view  may  be  taken  of 
the  nature  of  the  proceedings,  there  can  be 
no  room  to  say  that  section  4106,  B.  S.  1919, 
requiring  this  court  to  consider  errors  wheth- 
er assigned  or  not  applies,  because  that  sec- 
tion applies  only  to  appeals  authorized  by 
article  15,  c.  25,  Bevised  Statutes  of  1919. 
Section  4086  of  that  article  provides  that — 

"In  all  cases  of  final  judgment  rendered  on 
any  indictment  or  information,  an  appeal  to 
the  Supreme  Court  of  Appeals  shall  be  allowed 
the  defendant." 

This  1b  not  a  judgment  rendered  upon  any 
Indictment  or  information,  and  the  defend- 
ant in  an  indictment  or  information  has  not 
appealed.  The  surety  on  a  recognizance  lias 
api)ealed  from  a  judgment  against  him  in 
this  collateral  proceeding.  He  must  comply 
with  the  rules  of  this  court  in  order  to  se- 
cure a  review  of  the  proceeding.  Having 
failed  to  do  so,  the  appeal  should  be  dis- 
missed. 

It  is  so  ordered. 

BAIIiEIT  and  M0ZLE3T,  00.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  a,  is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


STATE  V.  HIQHTOWER.    (No.  22602.) 

(Supreme  Cionrt  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

1.  Rape  «=>52(4)— Evidenoe  held  to  aatabllsh 
the  age  of  prosecutrix  at  lass  than  15  years. 

In  a  prosecution  for  rape,  evidence  held 
clearly  sufficient  to  establish  the  age  of  prose- 
cutrix at  less  than  16  years. 

2.  Rape  0=>57 (I)— Evidence  held  to  make  out 
a  case  for  the  Juiy. 

In  a  prosecution  for  rape,  evidence  held 
sufficient  to  make  out  a  case  for  the  jury,  so 
that  overrnlinf  defendant's  demurrer  to  the 
evidence  was  not  error. 

8.  Criminal    law    «S9855(4)— Court    did    not 
abuse  Its  dlsoretlon  In  refnslna  to  discharge 
Jury  for  misconduct  of  prosecutrix. 
Where  the  jury  found  the  defendant  guilty 
of  rape  under  the  revolting  and  brutal  circum- 
stances testified  to  by  prosecutrix,  the  jury's 
assessment  of  minimum  punishment  is  so  sur- 
prising in  its  moderation  that  it  cannot  be  held 
that  Uie  trial  judge  abused  hitf  discretion  in 
refusing  to  discbarge  the  jury  because  of  an 
alleged  threat  of  the  prosecutrix,  outside  of 
the  courtroom  and  in  the  presence  of  some  of 


the  jurors,  that  she  would  get  a  gun  and  shoot 
the  defendant. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   B.  B.  Porterfleld,  Judge. 

James  Hlghtower  was  convicted  of  rape, 
and  he  appeals.     Affirmed. 

Horace  Klmbrell,  of  Kansas  City,  for  ap- 
Iiellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Robert 
J.  Smith,  Asst.  Atty.  Gen.  (B.  W.  Otto,  of 
Onion,  of  counsel),  for  the  State. 

DAVID  B.  BLAIB,  Judge.  Defendant  was 
convicted  of  rape,  and  was  sentenced  on  the 
verdict  to  Imprisonment  in  the  itenltentiary 
for  five  years,  and  has  appealed. 

The  prosecuting  witness,  Nettie  Neal,  was 
13  years  old  and  defendant  26.  Both  are 
negroea  Nettle  had  been  adopted  by  and 
lived  with  Addle  Searlea,  whom  she  called 
her  aunt  After  attending  a  dance  In  Kan- 
sas City,  on  the  night  of  September  7,  1919, 
Nettle  and  defendant  iMarded  an  Independ- 
ence car  at  Tenth  street  and  Troost  avenue 
and  occupied  the  same  seat.  There  is  a  con- 
flict in  the  evidence  as  to  whether  defendant 
induced  her  to  get  on  this  car.  Her  story  la 
that  he  offered  to  take  her  home  and  she  did 
not  Icnow  what  car  she  boarded;  his,  that  he 
had  nothing  to  say  to  her  until  she  sat  down 
In  the  same  seat  with  him.  They  met  at 
Tenth  and  Troost,  and  Nettie  testified  she 
did  not  know  who  defendant  was.  At  or 
near  the  public  square  in  Independence  both 
left  the  car.  From  this  point  tbeir  storiea 
differ  widely.  Nettle  testified  that  defend- 
ant took  her  to  a  box  car  In  the  Missouri 
Pacific  yards,  and  pushed  her  up  into  the  car 
and  ravished  her  under  threats  of  killing  her. 
This  occurred  between  1  and  2  o'clock  in  the 
morning.  She  testified  that  defendant  wore 
a  black  and  white  striped  shirt  and  a  vest, 
but  no  coat. 

Defendant  testified  that  when  the  car  stop- 
ped at  Independence  be  was  the  first  one  off 
and  saw  nothing  more  of  the  girl;  that  about 
a  block  from  the  car  he  met  two  other  ne- 
groes, a  man  and  a  woman,  who  were  friends; 
the  woman  was  his  cousin;  that  all  three 
then  proceeded  directly  to  the  home  of  de- 
fendant and  found  bis  wife  in  bed,  and  that 
it  was  then  1:30  a.  m.  Defendant  denied 
having  ravished  the  girl.  He  admitted- wear- 
ing a  black  and  white  striped  shirt,  but  de- 
nied wearing  a  vest. 

Another  negro  testified  to  seeing  defend- 
ant and  the  girl  leave  the  car  together  and 
walk  south  toward  the  railroad  yards,  and 
still  another  negro  testified  to  seeing  defend- 
ant and  the  girl  at  another  point  further 
from  the  square  and  going  toward  the  rail- 
road yards. 
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Lester  Olden  and  Annie  Jenkins  testified 
to  meeting  defendant  alone  about  a  block 
from  the  sqnare  and  going  with  bim  to  de- 
fendant's borne,  and  fix  tbe  time  of  arrlTal 
as  1:30  a.  m.  Defendant's  wife  testifled  to 
tbe  tact  and  time  of  their  arrival,  and  that 
about  2  a.  m.  she  sent  defendant  to  the  lunch 
stand  of  another  negro,  Albert  China,  for 
some  flah,  and  that  he  returned  about  4  a. 
m.  Chlnn  corroborated  her  on  this  point, 
and  Bald  defendant  remained  at  his  place 
about  two  hours  playing  cards.  These  wit- 
nesses accounted  for  defendant's  presence  at 
the  time  the  prosecuting  witness  fixes  for 
the  assault  at  the  box  car. 

Shortly  before  2  a.  m.  a  police  officer  found 
the  girl  in  a  dazed  and  almost  unconscious 
condition,  partly  in  and  partly  outside  the 
box  car,  and  carried  her  into  tbe  station, 
and  then  she  was  taken  to  the  office  of  a 
white  doctor,  who  treated  her.  She  was 
shortly  afterward  treated  by  a  negro  doc^ 
tor,  who  testifled  to  the  abundant  evidences 
of  her  ravishment. 

Defendant  was  arrested  two  or  three  days 
later,  and  b^ore  being  accused  of  the  crime 
asked  the  diief  of  police,  Nealy  A.  Harris, 
"Are  you  arresting  me  for  the  crime  on  this 
little  girl  Saturday  night?"  Defendant  did 
not  deny  this  statement  whoi  testifying.  He 
was  taken  to  the  hospital,  where  the  girl 
positively  identified  him  as  her  assailant. 
Tbe  police  visited  defendant's  home  soon 
after  his  arrest,  and  found  a  black  and  white 
striped  shirt  and  a  pair  of  trousers  with 
blood  stains  on  them.  Defendant  accounted 
for  tbe  stains  by  saying  that  he  had  been  in- 
jured by  a  drill  falling  on  him  two  or  three 
months  previous,  which  caused  a  boil  in 
bis  groin,  and  that  the  blood  and  pus  from 
this  caused  the  stains  on  his  shirt  The  un- 
derwear worn  by  him  that  night  had  been 
washed  by  his  wife.  She  said  that  garment 
had  not  been  blood-stained. 

This  statement  covers  the  facts  sufficiently 
for  an  understanding  of  the  case. 

[1]  The  assignments  of  error  made  by  ap- 
pellant in  bis  brief  are  that  there  is  no  com- 
petent or  substantial  proof  that  the  prose- 
cutrix was  under  the  age  of  15  years  at  the 
time  of  the  alleged  assault;  that  the  court 
should  have  sustained  defendant's  demurrer 
to  the  evidence  at  tbe  conclusicm  of  all  the 
evidence ;  and  that  the  court  should  have  dis- 
charged tbe  Jury  because  of  the  misconduct 
of  the  prosecutrix  in  the  presence  of  Jurors, 
which  misconduct  tended  to  Inflame  the 
Jurors  against  defendant. 

On  the  question  of  her  age,  testatrix  tes- 
tified as  follows: 

"Q.  How   old  are   you?     A.  Thirteen. 
"Q.  When  were  you   thirteen?     A  I  don't 
know. 
-Q.  Was  it  September?    A  Yes,  sir." 


Mrs.  Searlea  testifled  on  this  p(dnt  as  fol' 
lows: 

"Q.  She  Uvea  with  yon  then?    A  Yes,  sir. 

"Q.  And  has  how  long?  A  Ever  since  she 
was  something  over  a  year  old. 

"Q.  And  she  is  past  13  now,  is  she?  A 
She  was  13  last  September,  but  I  don't  know 
the  exact  date." 


The  evidence  was  dearly  sufficient  to  es- 
tablish the  age  of  prosecutrix  at  less  than 
15  years.  The  defense  oflTered  no  evidence 
to  the  contrary.  The  girl  was  before  the 
Jury.    The  contention  is  trivlaL 

[2]  Likewise  the  contention  that  the  de- 
murrer to  tbe  evidence  should  have  been 
given  must  be  overruled.  The  facts  already 
stated  are  sufficient  to  make  out  a  case  to 
submit  to  the  Jury.  Tbe  case  can  be  made 
very  much  stronger  by  setting  out  the  testi- 
mony in  detail.  We  have  read  the  testimony 
and  find  it  sufficient  to  support  the  verdict 

[3]  A  brief  recital  from  the  bill  of  excep- 
tions Is  necessary  to  an  understanding  of  the 
remaining  assignment  of  error.  At  the  open- 
ing of  court  on  the  morning  of  the  second  day 
of  the  trial  the  following  record  was  made  by 
counsel  for  defendant: 

"The  Jury  having  been  taken  from  the  room, 
the  following  proceedings  were  had  out  of  the 
presence  and  hearing  of  the  jury,  as  follows, 
to  wit: 

"Horace  S.  Kimbrell,  having  been  duly  sworn, 
testified  as   follows: 

"Mr.  Kimbrell:  My  name  is  Horace  S.  Kim- 
brell; I  am  the  attorney  representing  James 
Hightower.  This  morning  before  court  con- 
vened, and  while  the  judge  of  this  court  was 
opening  the  door  to  the  courtroom,  the  prose- 
cuting witness,  Nettie  Neal,  in  the  preseDce  of 
the  judge  of  t&is  court  and  several  of  the  ju- 
rors trying  this  cause,  stated  that  she  would 
get  a  pistol  and  shoot  tbe  defendant.  That  one 
of  the  Jurors  stated  to  the  prosecuting  witness 
that  she  ought  not  to  kill  him;  that  if  she 
should  kill  him  she  would  be  in  danger  of  being 
hanged  herself. 

"The  Court:  She  was  talUng  to  me,  and 
what  she  said  was,  'I  wiU  kill  him.'  That  is 
what  she  said.  She  didn't  say  who  she  was 
going  to  kill.  She  didn't  mention  the  defend- 
ant or  call  his  name,  or  mention  him  at  all. 
That  is  all  I  know. 

"Mr.  Kimbrell:  The  defendant  asks  the  court 
to  discharge  this  Jury  from  any  further  consid- 
eration of  this  case  for  the  reason  that  just 
before  court  convened  this  morning,  in  the 
corridor  of  the  courthouse,  the  prosecuting 
witness,  Nettie  Neal,  in  the  presence  of  the 
Judge  of  this  court  and  several  of  the  jurors 
trying  this  cause,  stated  that  she  would  get  a 
pistol  and  kill  the  defendant  A  dismissal  of 
the  jury  is  asked  for  tbe  reason  that  the  state- 
ment made  by  the  prosecuting  witness  outside 
of  the  courtroom  and  while  court  was  not  in 
session,    inflamed   the    minds    of    the    Jurors 
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against  this  defendant,  ao  that  ha  eanaot  h«T« 
a  fair  and  impartial  trial  of  this  canse. 

•'The  Court:     Motion  overmled. 

"To  which  ruling  and  action  of  the  court 
the  defendant  then  and  there  at  the  time  duly 
excepted  and  still  excepts." 


It  will  be  seen  there  la  conflict  between 
Judge  Porterfield  and  Attorney  Kimbrell  as 
to  what  was  said  at  the  courtroom  door. 
Mr.  Kirabrell  testified  that  the  prosecutrix 
said  she  would  get  a  pistol  and  shoot  the 
defendant,  and  that  one  of  the  Jurors  said 
tibe  ought  not  to  kill  him,  as  she  would  be 
in  danger  of  being  hanged  herself.  Even 
accepting  Mr.  Kimbrell's  testimony,  we  do 
not  believe  the  occurrence  calls  for  a  retrial 
of  the  case.  In  the  first  place,  the  dlsdiargs 
of  a  jury  is  largely  within  the  discretion  of 
the  trial  judge.  State  v.  Bersch,  276  Mo.  397, 
loc.  cit.  420,  207  S.  W.  809;  State  t.  Gray,  172 
Mo.  430,  72  S.  W.  698;  Kennedy  v.  Holladay, 
105  Mo.  24,  16  S.  W.  688.  Here  the  trial 
judge  himself  witnessed  the  entire  inddrait 
and  saw  testatrix  and  the  Jurors,  and  could 
determine  for  himself  the  effect  of  the  Inci- 
dent and  whether  the  threats  of  the  prosecu- 
trix were  mere  idle  talk  and  so  understood  by 
the  jurors,  or  wore  a  deliberate  attempt  to 
influence  the  jurors.  The  prosecutrix  Is  re- 
ferred to  in  the  record  all  the  way  througjb 
as  "this  little  girl,"  and  It  Is  very  apparent 
from  her  testimony  that  she  was  very  Igno- 
rant. She  was  in  the  first  grade  at  school  at 
age  13,  Indicating  either  partial  feeble-mind- 
edness  or  woeful  neglect  The  Jury  had  pre- 
viously heard  her  testify,  and  probably 
gauged  her  intelligence  and  hn'  responsibil- 
ity. The  Judge  doubtless  saw  and  consid- 
ered all  these  things.  He  overruled  the  mo- 
tion to  discharge  the  Jury,  and  the  trial  pro- 
ceeded to  verdict.  When  his  attention  was 
again  called  to  the  Incident  In  the  motion 
for  new  trial,  he  doubtless  would  have  grant- 
ed a  new  trial  if  there  bad  been  the  slightest 
room  for  belief  that  the  incident  Inflamed 
the  minds  of  the  jury  against  defendant. 
The  verdict  of  the  Jury  finding  defendant 
guilty  under  the  revolting  and  brutal  circum- 
stances testified  to  by  the  prosecutrix  and 
assessing  the  minimum  punishment  is  sur- 
prising in  its  moderation.  By  no  possible 
view  can  we  arrive  at  the  conclusion  that 
the  jury  was  inflamed  against  defendant,  or 
that  the  incident  had  the  slightest  effect  on 
the  minds  of  the  jurors. 

The  Informatiou  is  In  approved  form.  The 
instructions  are  clear  and  entirely  proper 
and  sufficient  under  the  testimony.  The  ver- 
dict Is  unassailable. 

Therefore,  finding  no  error  in  the  record, 
the  judgment  is  affirmed. 

All  concur. 


STATE  V.  BLOOMER.    (N«. 

(Supreme  Court  ot  Miaaoori,  ]>iTiaaaii  >'„.  : 
May  26,  1921.) 

1.  IniMaieBt  aad  lafsraiatiea  «=>IIOfllV 
Inforaiatlon  for  graad  laniaay  ia  l—m^ 
of  statata  bM  safleiaat. 

An  infoimation  for  grand  larceny,  vfai 
followed  the  language  of  the  atatote  (Ber.  Si: 
1919,  I  3312)  defioinc  grand  larceny,  wh  k 
fident. 

2.  Lareaay  «s>57— EvMaaea  h«M  to  w«tk 
flndlag  tliat  defaatert  attaaptad  ta  eaenr 
hogs  with  kaawladga  of  proiecator't  tn- 
orship. 

On  a  trial  for  stealing  hoga,  eTidenee  tf^ 
to  warrant  the  Jury  in  finding  that  defeadc 
attempted  to  convert  the  hoga  to  hia  ovi  s* 
and  make  away  with  them  after  he  knew  t^ 
belonged  to  the  prosecntiiig  witneaa.  rren  if  k 
thought  in  the  firat  place  that  they  belonged  b 
one  whose  hogs  he  was  caring  for,  under  c 
arrangement  that  he  waa  to  hare  one-half  t 
the  increase. 

3.  Laroany  •=»75(2)— lastnnHaa  aot  arrsa 
oaa  beoaase  not  In  tanaa  raqairiat  liatm 
that  taklag  was  felonloaa  aad  witbaat  owun 
eonaont. 

On  a  trial  for  larceny,  an  inatmctioii,  n- 
quiring  the  jury  to  find  that  defendant  (tcii 
took,  and  carried  away  hogs,  the  propert;  ^ 
the  prosecuting  tritness,  without  any  koce 
claim  of  ownership,  and  well  knowing  tkit  is 
had  no  interest  or  daim  of  Interest,  and  ^ri 
intent  to  convert  them  to  his  own  nae  and  pc- 
manently  deprive  the  owner  of  the  use  thatir. 
and  his  property  therein,  was  not  erroDeoi 
because  not  in  terms  requiring  the  Jmr  ^ 
find  that  the  taking  was  felonious  and  witk?^ 
the  owner's  consent,  as  under  the  facts  hjpctii' 
eaized  the  taking  would  be  feloniona  and  yn&- 
out  the  owner's  consent. 

4.  CrtmlnaJ  law  •=>II69(I)— Laraaay  «=>0- 
Qaeatlon  asked  defondaat  on  oroas-axaaiu- 

tloB  as  to  acte  of  third  person  not  amsMa 
or  harmful. 

On  a  trial  for  stealing  hoga  running  on  cs 
open  pasture,  a  question  asked  defendant  (s 
cross-examination  as  to  whether  he  heard  i 
witness  testify  that  he  drove  down  as  mir.r 
as  13  or  14  with  two  sows  was  not  erroneocj 
or  harmful  to  defendant,  where  his  answer  ii- 
dicated  that  such  witness  waa  assisting  htm  b 
driving  up  his  hogs,  as  it  simply  explained  to* 
he  rounded  ap  the  hogs. 

Appeal  from  Circuit  Court,  Barty  Oonnt;; 
Charles  L.  Henson,  Judge. 

Levi  Bloomer  was  convicted  of  gnad 
larceny,  and  he  appeals.   Affirmed. 

T.  D.  Steele,  of  Monett,  for  appellant 
Jesse  W.  Barrett,  Atty.  Oen.,  and  Albert 
MUler,  Asst.  Atty.  Gen.,  for  the  SUte. 

WHITE,  C.  The  appeal  is  from  a  conTl^ 
tion  of  grand  larceny.  The  defendant  wis 
charged  with  having  stolen  13  hogs  of  tie 
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ue  of  $X86,  the  property  of  one  W.  O. 
oper. 

hooper  lived  on  a  farm  In  Barry  connty, 
o\it  t\70  miles  distant  from  the  farm  on 
ilcli  tbe  defendant  Bloomer  lived.  The 
untry  between  the  two  places  was  hilly 
td  open  pasture.  In  the  spring  of  1919 
>oper  bad  a  number  of  hogs,  about  33  shotes 
\d  6  so^rs.  In  March,  1919,  those  shotes 
ere  about  8  months  old,  and  were  allowed 
I  run  at  large  In  the  open  country.  Cooper, 
I  a  Bearcb  for  his  hogs  one  day  found  one 
f  his  sews  crippled.  Extending  his  search 
a  tbe  22d  day  of  March,  he  found  13  of  his 
ogs  In  tbe  pasture  of  the  defendant.  A  day 
r  two  later  he  returned  with  a  companion, 
.nd  found  7  of  those  hogs,  5  of  which  bad 
teen  crated  by  Bloomer  In  preparing  to  haul 
:hem  away.  Bloomer  said  he  sold  them  to 
31VV  Wiley.  When  Cooper  turned  his  shotes 
rat  to  range  they  were  not  earmarked. 
Wben  be  fonnd  them  In  Bloomer's  pasture 
they  bad  fresh  earmarks.  Bloomer  refused 
to  give  up  the  bogs;  Cooper  brought  a  replev- 
in suit,  and  recovered  some  of  them.  His 
hogs  were  identified  by  hlmaeU  and  two  or 
three  otber  witnesses. 

It  was  claimed  by  Bloomer  be  and  one  Mr. 
Potter,  from  whom  he  rented  the  farm  on 
wMch.  he  lived,  had  an  arrangement  by 
which  he  was  to  take  care  of  Potter's  hogs 
for  one-lialf  of  the  increase.  He  had  round- 
ed up  these  shotes  In  the  belief  that  they 
belonged  to  Potter  and  had  marked  them. 

The  evidence  for  the  state  tended  to  show 

that   the  shotes  weighed  about   76  pounds 

each,  and  were  worth  about  14  cents  a  pound, 

which  would  make  tbe  13  bogs  aggregate  In 

value  about  the  amount  alleged  In  the  inform 

mation.    A  number  of  witnesses  testified,  who 

knew  Cooper's  hogs,  saw  those  in  dispute,  and 

described    the   circumstances   under   which 

they  ran  at  large.   Cooper  demanded  the  hogs 

of  Bloomer,   who   thereafter   attempted  to 

keep  tbeni,  and  did  dispose  of  some  of  them 

BO  that  Cooper  recovered  only  a  ix>rtlon  of 

them  in  his  replevin  suit. 

The  appellant  has  filed  no  brief,  and  in 
order  to  consider  the  errors  which  are  as- 
signed for  reversal  one  must  have  recourse  to 
the  motion  for  new  trial  and  motion  in  arrest. 
These  assign  a  defective  information,  error 
in  instructions  in  overruling  the  defendant's 
demurrer  to  the  evidence,  failure  to  instruct 
on  all  the  law  of  the  case,  admission  of  im- 
material evidence,  and  Improper  cross-ex- 
amination of  defendant. 

[1]  I.  The  motion  in  arrest  says  the  in- 
formation does  not  charge  an  offense  against 
the  law  of  the  state  of  MissourL  The  in- 
toimatlon  follows  the  statute  (section  3312,  R. 
S.  1919),  defining  grand  larceny.  State  v. 
Swearengln,  234  Mo.  loc.  cit.  652,  137  S.  W. 
880.  It  is  suggested  that  in  charging  tbe 
offense  the  information  omits  the  word 
"steal,"  and  some  argument  la  presented  on 
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that  theory.  a%e  copy  of  the  lnformatl(»i  aa 
set  out  in  the  record,  however,  contains  the 
allegation  that  the  defendant  "unlawfully 
and  feloniously  did  then  and  there  take,  steal, 
and  carry  away,"  etc.,  following  the  lan- 
guage of  the  statute.  The  information  is 
sufficient. 

[2]  II.  The  demurrer  to  the  evidence  was 
properly  overruled.  Cooper  Identified  his 
hogs  and  reinforced  his  identification  with' 
proof  that  they  were  his,  and  showed  the  cir- 
cumstances under  which  they  came  into  the 
defendant's  possession.  The  defendant  re- 
fused to  give  them  up,  and  there  was  suffi- 
cient evidence  from  whidi  the  Jury  might 
find  that  he  attonpted  to  convert  them  to  his 
own  use  and  make  away  with  them  after  he 
knew  they  belonged  to  Cooper,  even  If  be 
had  thought  they  were  Potter's  in  the  first 
place. 

[S]  IIL  Instruction  No.  1  is  objected  to. 
It  requires  the  Jury  to  find  and  believe  be- 
yond a  reasonable  doubt  that  at  the  place  and 
time  designated  in  the  instruction: 

"The  defendant  did  then  and  there  steal, 
take,  and  carry  away  13,  or  any  less  number  of, 
hogs,  about  eight  months  old,  weighing  aboat 
76  poonds  each,  of  the  proper^  of  W.  O. 
Cooper,  of  any  valne,  withont  any  honest  claim 
of  ownership  in  them,  and  well  knowing  he  had 
no  interest  or  claim  of  interest  in  them,  and 
with  the  intent  to  convert  the  same  to  his  own 
use  and  to  permanently  deprive  the  owner  of 
the  use  thereof  and  of  his  property  in  them," 
etc. 


It  was  not  necessary  for  the  Instruction 
further  to  require,  in  terms,  that  tbe  taking 
was  without  the  owner's  consent  To  find 
that  he  did  steal  and  carry  th«n  away  with 
Intent  to  convert  to  his  own  use  and  per- 
manently deprive  the  owner  of  the  same 
would  be  a  snffldent  finding  that  it  was  with- 
out the  owner's  consent  State  v.  Richmond, 
228  Mo.  loc.  dt  864,  128  S.  W.  744.  like- 
wise, it  was  not  necessary  to  use  the  word 
"feloniously"  In  the  instruction  becanse  the 
Jury  was  required  to  find  the  facts,  as  set 
out  in  the  part  of  the  instruction  copied 
above,  which  would  constitute  felonious  tak- 
ing. State  V.  Massey,  274  Mo.  loc.  dt  689, 
204  S.  W.  641;  State  v.  Rader,  262  Mo.  136, 
171  8.  W.  46. 

[4]  ly.  A  careful  reading  of  the  record 
does  not  show  any  error  in  the  admission  or 
exclusion  of  evidence.  The  defendant  was 
sworn  on  his  own  behalf,  and  testified  as  to 
the  contract  he  had  with  Potter,  how  Potter's 
hogs  ran  on  the  open  range,  and  bow  he 
looked  up  the  increase  and  drove  up  the  hogs 
in  question.  He  also  introduced  a  witness 
named  Benton  Bowen,  whose  testimony  in- 
dicates that  he  assisted  the  defendant  in 
rounding  up  the  bogs.  The  defendant  on 
cross-examination  then  was  asked  this  ques- 
tion: 
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"Q.  Ton  heturd  Bowen  testify  that  he  drore 
dowB  there  aa  many  as  18  or  14  with  two 
sows;   drove  them  over  there?" 

This  was  objected  to,  the  objection  was 
overruled,  the  defendant  excepted,  and  the 
defendant  answered: 

"That  Benton  Bowen  was  tellinc  abont?  We 
never  got  any  sow  right  at  the  present  time 
with  these  unmarked  sbotes  that  Will  Cooper 
has  claimed  for." 

This  indicates  from  his  own  testimony  that 
Bowen  assisted  him  in  driving  up  his  hogs. 
The  matter  he  testified  about  was  how  and  in 
what  manner  he  had  got  possession  of  the 
hogs  which  he  was  charged  with  stealing. 
The  connection  of  Benton  Bowen  with  the 
matter  simply  further  explained  how  he 
rounded  them  up.  There  was  no  impropriety 
in  the  question,  and  defendant  was  not  harm- 
ed by  It.    State  v.  Ivy,  162  S.  W.  loc.  cit.  736. 

V.  There  is  no  reason  for  the  complaint 
that  the  court  did  not  instruct  on  all  the  law 
of  the  case.  The  Jury  were  properly  instruct- 
ed as  to  what  it  was  necessary  to  find  in  order 
to  convict  upon  circumstantial  evidence,  pre- 
sumption of  Innocence,  reasonable  doubt, 
and  every  principle  involved  in  the  case.  No 
Instruction  was  asked  for  by  appellant  ex- 
cept one  in  the  nature  of  a  demurrer  to  the 
evidence ;  no  element  necessary  for  the  jury's 
consideration  and  omitted  has  been  pointed 
out  in  the  motion  for  new  trial. 

Finding  no  error  In  the  record,  the  judg- 
ment Is  affirmed. 

BAILET  and  MOZLEY,  CO.,  concur.' 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


STATE  ex  rel.  MISSOURI  MOTOR  BUS  CO. 
V.  DAVIS,  Judge,  et  al.    (No.  22561.) 

(Saprime  Court  of  Missouri,  in  Banc.    May  24, 
l^L) 

1.  Receivers  $=>I3I— Court  may  order  sale  of 
property  In  hands  of  receiver  before  final 
Judgment,  where  necessary  to  preserve  In- 
terests of  parties. 

Where  certain  motorbusses  In  the  hands  of 
a  receiver  were  stored  at  considerable  expense, 
their  operation  had  resulted  in  considerable 
losses,  and  they  were  rapidly  depreciating  in 
value,  the  court  appointing  the  receiver  had  the 
power,  even  before  final  decree,  to  order  the 
property  sold,  though  the  receiver  was  not  ap- 
pointed to  effect  a  sale. 

2.  Prohibition  «=»5(3)— Application  for  held  a 
collateral  attack  on  order  for  sale  of  property 

'  by  receiver. 

Where  the  owner  of  certain  motorbusses  in 
the  hands  of  a  receiver  appeared  at  the  hearing 


of  the  latter's  motion  for  an  order  of  sale,  bat 
did  not  move' to  modify  the  order  and  did  not 
appeal  therefrom,  his  application  for  a  writ  of 
prohibition  to  prevent  the  sale  before  final 
judgment  was  a  collateral  attack  and  could  not 
be  sustained. 

Application  for  writ  of  prohibition  by  the 
State  of  Missouri,  at  the  relation  of  the 
Missouri  Motor  Bus  Company,  a  corporation, 
against  Charles  B.  Davis,  Judge  of  Division 
No.  14  of  the  Circuit  Court  of  the  City  of 
St.  Louis,  and  H.  S.  Albrecht,  temporary  re- 
ceiver of  the  Missouri  Motor  Bus  Company, 
to  prevent  a  sale  by  the  receiver,  before  a 
final  decree,  of  certain  property  of  relator  as 
ordered  by  the  court.  Preliminary  rule  dis- 
charged. 

E.  H.  Wayman,  of  St  Louis,  for  relator. 
Marshall  &  Henderson, .  of  St.  Louis,  for 

respond^its. 

JAMES  T.  BLAIR,  Judge.  Relator  seeks 
a  writ  of  prohibition  to  prevent  the  sale  by 
a  receiver,  before  final  decree  on  the  merits, 
of  certain  motorbusses,  In  the  suit  in  which 
the  receiver  was  appointed  the  Common- 
wealth Finance  Corporation  sought  to  im- 
press a  trust  or  an  equitable  lien  on  the  prop- 
erty of  relator,  including  the  vehicles  here 
involved,  and  sought  also  the  cancellation 
of  certain  chattel  mortgages  upon  that  prop, 
erty  and  the  appointment  of  a  receiver  to 
take  the  property  in  charge.  A  receiver  was 
appointed  and  took  diarge  of  the  prop- 
erty. S4»ne  months  thereafter  a  motion 
was  filed  asking  that  an  order  be  made  for 
the  sale  of  the  motorbusses  belonging  to  re- 
lator and  then  In  the  hands  of  the  recover. 
A  hearing  was  had  and  evidence  was  heard 
and  a  sale  was  ordered.  Thereup<»i  relator 
applied  to  this  court  for  a  writ  of  prohibition. 

The  record  filed  by  relator  shows  that  upon 
the  hearing  of  the  motion  for  the  order  of 
sale  evidence  was  Introduced  which  strongly 
tended  to  show  that  the  vehicles  were  stored 
at  an  expense  of  $150  per  month;  that  their 
operation  had  been  attempted  and  had  re- 
sulted in  considerable  losses ;  that  they  were 
rapidly  depreciating  in  value  both  because  of 
declining  prices  and  because  of  deterioration 
of  the  vehicles  themselves  while  kept  idle  and 
in  storage ;  that  the  expense  of  Insurance  and 
of  watchmen  to  guard  the  vehicles  was  large. 
Relator  participated  in  this  hearing. 

[1 , 2]  "A  court  of  equity  appointing  a  re- 
ceiver to  take  possession  of  property,  pending 
a  litigation  concerning  the  rights  of  the  par- 
ties thereto,  is  vested  with  the  power  of  sell- 
ing the  property  in  the  receiver's  hands  when- 
ever such  a  course  becomes  necessary  to  pre- 
serve the  Interests  of  all  parties.  Thus  in  an 
action  to  determine  the  rights  of  conflicting 
claimants  to  a  steamboat  which  was  placed 
in  the  hands  of  a  receiver  pendente  lite,  and 
was  operated  under  his  direction  for  two 
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years,  the  court,  upon  being  satisfied  that  It 
was  highly  inconvenient  and  unfit  to  con- 
tinue in  possession  and  operate  the  boat  for 
a  longer  period,  ordered  It  sold,  although  the 
bill  on  which  tlie  receiver  was  allowed  was 
not  framed  for  the  purpose  of  effecting  a 
sale.  And  a  sale  may  be  decreed  in  such 
case,  although  the  rights  of  the  parties  to  the 
property  have  not  yet  been  ascertained  and 
established."  High  on  Receivers  (4th  £d.) 
I  1&2.  The  case  cited  in  support  of  this  rule 
is  Crane  et  al.  v.  Ford  et  al.,  Rollins'  Ch. 
<N.  T.)  loc.  cit  116.  The  same  rule,  in  sub- 
stance, is  laid  down  in  Beach  <«  Receivers 
(Alderson's  Ed.)  p.  558;  Alderson  on  Receiv- 
ers, §  598;  Gluck  &  Becker  on  Receivers,  i 
35.  "The  general  rule  is  that  the  court 
should  not  order  a  sale  of  the  receivership 
property  prior  to  the  final  decree,  but  thefe 
are  exceptions  to  the  rule,  especially  where 
the  property  is  of  a  nature  liable  to  deteriora- 
tion or  loss  or  likely  to  cause  great  expense 
for  its  upkeep."  Tardy's  Smith  on  Receiv- 
ers (2d  Ed.)  p.  1784.  This  court  recognized 
the  same  doctrine  in  State  ex  reL  v.  Woodson, 
161  Mo.  loc.  cit.  458,  61  S.  W.  252,  and  ap- 
plied it  In  State  ex  rel.  v.  Shelton,  238  Mo. 
281,  loc.  cit  295,  142  S.  W.  417.  In  that  case, 
as  in  this,  the  applicant  for  our  writ  of  pro- 
liibition  appeared  at  the  hearing  of  the  mo- 
tion for  the  order  of  sale,  but  did  not  move 
to  modif.v  and  did  not  appeal  therefrom,  and 
it  was  held  that  the  effort  to  prohibit  the 
enforcement  of  the  order  of  sale  was  a  col- 
lateral attack  and  could  not  be  sustained.  As 
in  that  case,  so  in  this,  the  court  had  Juris- 
diction to  order  a  sale,  In  pr<^er  circumstanc- 
es, prior  to  final  Judgment.  It  heard  evi- 
dence which  proved  or  tended  to  prove  facts 
which  Justified  the  order,  and  that  "order, 
though  Irregulai-  and  Improvident,  cannot  be 
assailed  in  a  collateral  action,  and  eadx  ac- 
tion will  not  lie  to  set  aside  the  order  of  sale 
and  proceedings  thereunder."  High  on  Re- 
ceivers (4th  Ed.)  {  196,  quoted  and  approved 
In  State  ex  rel.  v.  Shelton,  supra. 

The  preliminary  rule  is  discharged. 

All  concur. 


THOMAS  et  al.  v.  GOODRUM  et  al. 
(No.  20600.) 

(Supreme  Court  of  Missouri,  in  Bane.    May  24, 
1921.) 

i.  Bills  and  notM  ■S=>497(3)— Burden  on  hoid- 
or  to  prove  that  he  or  person  under  whom 
ha  claims  acquired  tHIe  as  holder  In  "due 
course." 

At  common  law  and  under  Negotiable  In- 
strument Act  1905,  every  holder  is  deemed 
prima  fade  to  be  a  holder  in  due  course,  but 
when  it  is  shown  that  the  title  of  any  person 
who  hag  negotiated  the  instrument  was  defec- 
tive, the  bnrden  is  on  tlie  holder  to  prove  tliat 
he  or  some  person  under  whom  he  claims  ac- 


quired the  title  as  holder  in  dne  coarse;  "in 
due  course"  implying  in  Ute  holder  his  own 
good  faith  in  the  acquisition  of  the  instrument 
as  well  as  his  want  of  notice  of  any  infirmity 
which  would  by  reason  of  such  notice  aSect 
the  instrument  in  his  hands. 

2.  Bills  and  notes  ^=9358— Holder  of  notes  as 
collateral  for  pre-existing  debt  not  Innooeot 
purchaser.  ' 

Where  a  mortgage  and  investment  com- 
pany, interested  with  others  in  the  purchase  of 
cut-over  lands,  advanced  money  to  such  others 
for  the  purpose  of  acquiring  the  lands,  and 
later  took  from  them,  as  collateral  secority  for 
such  advancements,  notes  of  purchasers  of  the 
lands,  the  company  stood  in  the  same  position 
in  relation  to  the  notes  as  the  one  of  its  asso- 
ciates in  the  land  deal  in  whose  name  the  sale 
to  such  purchasers  was  made  for  the  benefit 
of  aU. 

3.  Jury  •S=»28(I7)— Pleading  <3=:>4II— Where 
defendant  In  suit  In  equity  to  cancel  notes 
set  up  counterclaim  at  law,  plalntifF  could 
not  claim  trial  by  Jury;  objection  to  counter, 
claim  in  suit  to  cancel  notes  waived  by  fall< 
ure  to  demur. 

In  a  suit  to  cancel  certain  promissory 
notes,  where  defendant  filed  a  counterclaim  at 
law  to  recover  on  one  of  the  notes,  the  error, 
if  any,  was  waived  by  plaintiffs'  failure  to  de- 
mur and  by  their  express  waiver  of  a  trial 
by  jury,  so  that  the  court  could  examine  the 
entire  controversy  as  in  purely  equitable  cases. 

4.  Vendor  and  purchaser  ®=337  (4)— Represen- 
tations Inducing  purchase  of  land  held  state- 
ments of  fact  not  expressions  of  opinion. 

In  an  action  to  cancel  certain  promissory 
notes  on  the  ground  of  misrepresentations  aa 
to  the  location  and  productivity  of  certain  land 
for  which  the  notes  were  given,  representa- 
tions that  the  land  would  and  did  produce  from 
one-half  to  a  bale  of  cotton  per  acre  and  simi- 
lar statements  as  to  the  productivity  of  land  of 
the  same  character  in  the  same  locality  heH 
not  expressions  of  opinion,  but  statements  of 
fact  depending  on  local  experience  of  local  con- 
ditions of  sou  and  climate  made  by  one  who 
knew  to  one  known  by  him  to  be  ignorant  and 
to  have  had  no  opportunity  to  ascertain  for 
himself. 

5.  Vendor  and  purchaser  $=>37(4)— Excessive 
purchase  price  may  be  element  of  fraud. 

Freedom  of  the  parties  to  fix  their  own 
price  does  not  preclude  the  conrts  from  con- 
sidering excessiveness  of  price  as  evidence  of 
fraud;  and,  if  the  price  is  so  glaringly  exces- 
sive that  an  honest  man  would  hesitate  to  re- 
ceive it  unless  convinced  that  the  purchaser 
was  not  laboring  under  a  mistake  as  to  the 
r?al  conditions,  then  knowledge  of  the  seller 
and  excusable  ignorance  of  the  purchaser  may 
be  sufficient  to  sustain  the  charge  of  fraud. 

6.  Vendor  and  purchaser  €=»45— Representa^i 
tlons  as  to  value  held  not  fraudulent  as  mat- 
ter of  law. 

Where  purchasers  went  to  look  at  cut- 
over  land  and  were  at  liberty  to  take  a  plat 
of  the  land  and  go  over  it  and  to  interview 
farmers  in  the  neighborhood,  but  failed  to  do 
so,  representations  of  vendors  that  the  land 
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waa  worth  92S  an  acre,  (or  which  price  it  was 
sold  to  the  purduuers,  Aeltf  not,  aa  a  matter 
of  law,  KTonnd  (or  relierinf  the  pntdiaaera  of 
their  contract  otdigationa. 
Woodaon,  J.,  dlsaentiiiK. 

Appeal  from  Circnit  Oonrt,  Barton  County; 
B.  O.  Thnrman,  Judge. 

Suit  by  Legran  Thomas  and  another 
against  D.  0.  Goodnim  and  others.  Judp 
ment  for  defendants,  and  plalntUts  appeal. 
Afflimed. 

G.  W.  Harnett,  of  Sedalla,  (or  appeUants. 

Martin  &  Martin  and  B.  U  Moore,  all  of 
Lamar,  for  respondents. 

BBOWN,  O.  This  suit  was  instituted  in 
the  Barton  circuit  court  February  8,  1917. 
The  petition  states,  in  substance,  that  defend- 
ants are  owners  and  holders  of  four  negoti- 
able promiasory  notes  executed  by  plaintiffs 
to  one  W.  Ij.  Perkins  January  19,  1914,  each 
being  for  the  sum  of  $3,967.72  with  interest 
at  6  per  cent.,  being  given  for  a  part  of  the 
purchase  price  of  about  1,026  acres  of  land  in 
Uttle  River  county.  Ark.,  at  $25  per  acre, 
and  upon  whi<di  plaintiffs  had  paid  $11,000  at 
the  time  of  the  transaction;  that  the  notes 
were  procured  from  plalntlfls  by  fraud  and 
misrepresentations  as  to  the  8ituati<Mi  and 
character  of  the  land;  that  the  defendants 
trust  company  and  investment  company  were 
owned  and  controlled  by  the  defendant  Good- 
rum  who  had  some  interest  in  the  land  which 
the  plaintiffs  could  not  state;  that  be  was 
present  in  Arkansas  and  assisted  in  the  per- 
petration of  the  fraud,  and  received  the  notes 
whether  (or  himself  or  for  said  corporations 
or  either  of  them  with  full  knowledge  of  the 
facts  and  drcumstances  constituting  it 
These  were  substantially  as  follows:  Plain- 
tiffs were  residents  of  Sedalla  engaged  in 
farming,  and,  in  addition  thereto,  were  deal- 
ers in  implements  and  hardware  in  Hughes- 
TiUe.  Two  real  estate  agents  named  Hale 
and  Hootman  came  to  them  at  Hughesville 
with  plats  and  pictures  and  literature  re- 
garding these  lands  in  Little  River  county, 
Ark.,  and  represented  that  Perkins  and 
one  Trice  owned  a  large  quantity  of  these 
lands,  that  it  was  wonderfully  productive, 
would  take  care  of  a  great  amount  of  stock 
by  reason  of  the  Bermuda  grass  grow- 
ing in  that  region,  and  so  glowingly  repre- 
sented the  quality  and  variety  of  products 
that  could  be  raised  upon  it  that  plaintiffs 
became  greatly  interested  and  were  induced 
to  visit  it  They  arrived  in  Ashdown,  Little 
River  county,  Ark.,  where  the  lands  were 
situated,  on  January  3,  1914,  and  were  there 
received  by  Trice,  a  confederate  of  Perkins 
and  Goodrum,  and  interested  in  the  sale  of 
the  lands.  He  took  them  to  breakfast,  and 
afterward  to  the  office  of  Perkins  and  him- 
self Where  he  procured  teams,  and  with  one 


Gladdls,  who  was  employed  by  Trice  ud  7» 
kins  to  assist  them  in  Meeting  tlie  sale,  vg 
drove  out  to  look  at  lands  In  the  \UitStji 
Ashdown.  During  the  trip  they  sb.?ii 
plaintiffs  choice  lands  in  that  Tidnlty  «tf. 
they  falsely  stated  were  no  better  than  '£ 
lands  Perkins  was  offering  tbem,  sne  ^ 
eluding  one  tract  which  Trloe  fal^y  hs^ 
sented  he  had  sold  for  $25  per  acra  Ttc 
also  said  that  the  timber  Uaida  they  r^^. 
selling  were,  when  the  tmdefgrowUi  tt 
cleared  out  producing  from  one-half  lek : 
cotton  to  one  bale  per  acre,  and  when  doni 
would  produce  from  one  to  one  and  oc^a;: 
bales,  which  would  sell  for  $65  to  tSO^ 
bale.  They  also  represented  736  acres  to  fe 
in  one  compact  body,  which  "waa  mttm 
There  were  also  two  tracts,  one  of  130  aat 
about  2%  miles  east  of  the  main  body,  cJ 
another  one  mile  west  both  of  whicH  Fa- 
kins  represented  to  be  better  than  the  o^s 
lands,  which  was  also  false,  it  being  the  let; 
valuable.  That  as  a  matter  of  fact  the  Iui< 
were  worth  less  than  $10  per  acre,  and  Cu; 
lands  o(  that  quality,  Including  the  Uads  z 
controversy,  would  not  when  cleared  prodTO 
more  than  one  bale  to  3  acres.  It  i» 
charges  that  all  of  these  statements  wei«  k 
only  false,  but  known  to  Perkins  and  Ttift 
at  the  time  to  be  false,  and  were  made  isx  a> 
purpose  of  deceiving  plaintiffs  and  \a&\sii 
them  to  buy  the  lands  at  $25  per  acie.  I: 
further  states,  in  substance,  that  they  verv 
strangers  in  the  locality,  and  that  for  tb) 
purpose  of  preventing  them  from  ascertu- 
Ing  the  truth  the '  defendants  and  PerU3< 
kept  them  from  coming  in  contact  with  <Ssr 
Interested  persons  from  whom  they  mlglit ' 
could  ascertain  the  truth. 

The  defendant  O.  D.  Goodrum  illed  i  ^ 
arate  answer  in  which  he  disclaims  asj  tt 
terest  in  the  subject-matter  of  the  salt  ai^ 
asks  to  be  dismissed  with  his  costs.    Tlie  d^ 
fendants  Goodrum  Trust  Company  and  ih 
Goodrum  Mortgage  &  Investment  Compai' 
filed  a  Joint  answer  in  which:    First,  tlie.' 
admit  the  execution  of  the  notes  and  mon- 
gage  mentioned   in   the  petition  and  des.; 
generally  all  its  other  allegations;  secocl 
they  plead  laches  by  which   they  sa;  tl^ 
plaintiffs  have  forfeited  their   right  to  t!* 
equitable  relief  asked  in  the  petition,  as  fol- 
lows:    (1)  By  taking  possession  of  tbe  ii^< 
and  remaining  in  possession  for  more  tiuc 
two  years  before  bringing  the  snit  with  «  M 
knowledge  of  all  the  facts  and  drcumstaaoa 
of  the  transactions  without  making  any  «^ 
plaint  or  offer  to  rescind  or  surrender  1^ 
same ;  (2)    by  paying  on  December  3(^  ISI*' 
$572  upon  the  purchase  price  of  said  ^ 
without  complaint ;  and  (3)     by  paying  ^ 
March  1,  1915,  the  further  sum  of  tl,000  ^ 
on  said  purchase  price.    The  third  comt  ^ 
dared  upon  the  note  first  maturing,  staM 
it  to  be  due  and  unpaid  and  asking  judgmeoi 
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tbereon.  The  Issues  were  tried  as  if  a  reply 
bad  been  filed,  althoogh  noae  aK)eaxs  in  the 
record.  A  Jury  was  waived  by  the  parties, 
and  the  cause  went  to  trial  before  the  court 
upon  the  issues  presented  by  the  pleadings, 
and  after  hearing  the  evidence  the  court 
found  the  said  Issues  for  the  defendants,  dis- 
missing the  defendant  0.  D.  Goodrum  with 
his  costs,  dismissing  the  plaintiffs'  petition 
as  to  the  other  defendants,  and  also  finding 
the  issues  for  said  last-mentioned  defendants 
upon  their  counterclaim  and  rendering  Judg- 
ment thereon  for  the  sum  of  $4,715,  with  in- 
terest from  the  date  thereof  at  the  rate  of  6 
per  cent,  per  annum  with  costs. 

me  facts  are  that  at  the  time  at  these 
transactions  in  the  beginning  of  1914  the 
plaintiffs  resided  La  Pettis  county,  Ifo.,  and 
were  engaged  in  the  Implement  and  hardware 
business  in  Hughesville  and  also  in  farming. 
The  three  defendants  resided  in  Lamar.  G.  D. 
Goodrum  seems  from  the  testimony  to  have 
been  the  progenitor  of  the  other  defendants, 
which  natural  enough,  took  his  name.  The 
Goodrum  Mortgage  &  Investment  Company 
was  the  elder  of  these,  and  Mr.  Goodrum  was 
Its  president.  His  testimony  shows  that  its 
existence  had  gradually  faded  away  until  he 
could  not  state  whether  it  was  a  corporation 
or  not,  or  whether  he  was  president  or  not, 
but  only  that  It  owned  some  Interest  in  these 
notes,  and  the  Goodrum  Trust  Company  had 
been  regularly  incosporated  for  the  purpose 
of  succeeding  it.  Mr.  Goodrum,  although  his 
testimony  was  not  characterized  by  naivete, 
acknowledged  that  he  was  its  president,  that 
It  had  an  Interest  in  the  notes  in  question 
which  it  held  as  collateral  security,  and  that 
the  expiring  mortgage  and  Investment  com- 
pany, or  its  unnamed  members,  as  the  case 
might  be,  had  a  further  Interest  in  it.  These 
collateral  interests  had  been  acquired  by  the 
advancement  of '  money  to  the  Southern 
Bealty  Company,  a  corporation  doing  busi- 
ness in  Ashdown,  Little  River  county.  Ark., 
of  which  Perkins  was  president  and  manager 
and  with  which  Trice,  a  former  real  estate 
dealer  at  Lamar,  bad  his  office.  Trice  and 
Goodrum  had  become  acquainted  in  a  busi- 
ness way  at  Lanmr,  and  when  Trice  left  and 
went  to  Ashdown  and  became  associated  with 
the  realty  company,  the  latter  corporatlcHi 
continued  Its  relation  with  the  Goodnmi 
Company  to  the  extent  of  securing  advance- 
ments from  the  latter  upon  their  land  tran- 
sactions ta  Little  River  county.  Ark. 

Hootman  and  Hale  were  real  estate  agents 
In  Sedalla  and  also  agents  of  the  Southern 
Bealty  Company  for  the  sale  of  certain  "cut- 
over"  pine  lands  in  Utile  Blver  county.  Ark., 
of  which  there  was  a  considerable  quantity. 
This  description  Implies  lands  which  had 
onoe  served  their  purpose  as  timber  lands, 
the  large  pine  having  been  removed,  and  the 
remaining  ptae  being  interspersed  with  scrub 
oak  usually  found  In  such  localities. 


Hootman  and  Hale  approached  plaintiffs 
in  Sedalla  with  maps,  pictures,  and  literature 
glowing  with  favorable  representations  of 
these  lands,  and  plaintiffs  became  interested 
and  went  down  to  see  for  themselves.  The 
lands  were  adjacent  to  the  Kansas  City 
Southern  Railroad  and  near  Ashdown,  a  city 
of  2,000  or  3,000  people.  They  were  nicely 
entertained  at  the  home  of  IMce,  taken  to 
Texarkana,  which  was  only  about  23  miles 
distant,  and  also  to  Red  Bluff,  another  nice 
town  about  10  milefs  east,  and  then  taken  over 
the  lands  around  Ashdown,  including  some 
of  the  lands  in  question.  It  is  during  this 
trip  to  Ashdown  that  the  misrepresentations 
dtarged  in  the  petition  are  alleged  principally 
to  have  been  made.  These  consisted  of  state- 
ments that  all  the  lands  except  130  acres 
west  of  Ashdown  were  in  a  compact  body, 
which  was  not  the  case,  as  they  were  scatter- 
ed to  some  extent ;  also  that  Perkins,  Gladdis, 
and  Trice  represented  to  them  that  similar 
lands  in  that  vicinity  were  selling  for  $26  per 
acre.  This  the  defendants  allege  was  true. 
The  plaintiffs  also  testified  that  Perkins, 
Gladdis,  and  Trice  stated  to  them  that  lands 
of  the  character  of  those  purchased  by  them 
would  upon  the  clearing  of  the  underbrush 
raise  from  one-half  bale  to  a  bale  of  cotton 
without  further  clearing.  This  statement. 
If  made,  was  untrue,  as  none  of  the  evidence 
for  either  party  sustained  It  The  witnesses 
on  both  sides  testified  either  that  land  in 
this  conditiixi  was  unfit  for  cotton  raising 
and  would  not  produce  a  crop  or  that  they 
had  never  tried  it 

The  plaintiffs  also  testified  that  they  were 
informed  by  Perkins  and  Trice  that  the  same 
land  would  produce  from  one  bale  to  one  and 
a  half  bales  per  acre  when  in  cultivation.. 
The  evidence  on  both  sides  was  to  the  effect 
that  a  bale  to  from  3  to  6  acres  was  all  that 
could  be  expected.  In  this  1,000-acre  tract 
less  than  100  acres  had  been  cleared.  This 
was  mostly,  if  not  entirely,  in  the  detached 
130  acres  known  as  the  Mose  Hill  tract  The 
most  of  this  clearing  had  been  abandoned. 

As  to  the  value  of  the  land  there  was  a 
great  diversity  in  the  evidence.  The  plain- 
tiffs' witnesses,  of  which  there  were  quite  a 
number,  estimated  its  value  per  acre  at  from 
$3  to  $10,  while  the  defendents'  witnesses  es- 
timated It  at  from  |10  to  $30.  These  wide 
differences  are  explainable  mostly  by  the 
stdndpotat  from  which  the  witness  spoke. 
Most  of  them  were  farmers  who  had  been  un- 
successful, while  others  siK>ke  from  a  purely 
speculative  standpoint.  This  evidence,  so  far 
as  we  consider  it  necessary,  will  be  mentioned 
as  we  proceed  with  the  opinion. 

In  arranging  for  the  Initial  payment  of 
$11,000  plaintiJffB  had  glvai  their  note  to  Per- 
kins for  600-odd  dollars,  which  was  paid  by 
Thomas  to  Mr.  Goodrum  with  interest  on 
S^tember  30, 1914,  without  complaint  as  to 
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the  bargain.  On  January  16,  1916,  he  wrote 
Perkins  as  follows: 

"Mr  Perking  Dear  sir  i  thought  i  would  write 
you  a  few  lines  to  let  you  know  that  1  cannot 
pay  the  interest  on  them  notes  i  had  the 
colery  in  my  hogs  1  lost  almost  all  of  them  i 
can  not  get  the  money  from  the  Bank  and  the 
only  way  1  can  pay  the  interest  is  to  sell  the 
land  Let  me  sell  my  interest  in  that  land  to 
you  send  me  a  bid  on  it  i  have  about  6000  in 
that  land  i  will  take  the  property  in  Hugbes- 
ville  as  part  of  the  pay  i  am  hardly  able  to 
be  round  yet  this  is  woring  me  to  think  i  can 
not  get  around  and  see  after  my  business  you 
send  me  a  bid  and  i  will  try  to  sell  to  you  now 
is  the  time  to  make  money  for  you  for  yon 
can  sell  this  land  for  a  good  prise  in  a  short 
time  you  and  Mr.  Goodrum  fix  this  up  with 
your  selves  if  you  dont  buy  the  land  as  i  cant 
do  anything  with  it.  Let  me  know  by  return 
maile  what  you  will  do  this  is  all  for  this  time 
and  wish  you  prosperes  year  good  By" 

On  the  25th  of  the  same  month  be  wrote 
-Goodrum  as  follows: 

"Dear  sir  i  received  your  statement  about 
the  interest  on  them  nots  i  can  not  pay  the 
interest  now  the  coten  crop  down  there  was 
light  and  no  prise  it  did  not  make  mutch  and 
i  bad  the  colery  in  my  hogs  and  lost  all  of 
them  so  1  cant  pay  i  wrote  to  Mr.  Perkins 
about  it  .they  have  the  land  to  sell  again  let 
me  sell  my  part  of  the  land  to  yon  i  have  about 
6000  dolars  in  that  land  and  i  will  take  the 
Hughesville  property  and  2000  dolars  for  it 
this  is  the  only  way  i  can  pay  the  interest 
Grimes  is  down  there  you  will  half  to  write 
him  down  there  you  see  Mr.  Perkins  and  try 
to  fix  it  with  him  this  is  all  i  can  do  so  Good 
By." 

On  the  28th  of  the  same  month  he  again 
wrote  Goodrum  as  follows: 

"Dear  sir  i  received  your  statement  and 
'you  say  you  must  have  settlement  i  can  not 
pay  the  interest  now  as  i  toled  you  the  trade 
that  1  spoke  of  is  the  one  thousand  dolar  morge 
you  hold  against  the  Grimes  property  in  favor 
of  S.  W.  Mcclure  in  Hughesville  Mr.  Perkins 
said  he  turned  them  over  to  you  i  will  take  the 
one  thousand  dolar  note  and  two  thousand 
dolars  in  money  for  my  one  half  interest  in 
the  land  1026  acres  in  have  paid  6000  in  have 
no  other  way  of  paying  the  interest  let  me 
hear  from  yon  in  regard  to  this  i  have  bin  sick 
for  three  months  and  i  want  to  fix  this  up  as 
soone  as  i  can.  i  would  of  came  over  to  see 
you  before  now  but  i  am  not  able  to  come  i 
guess  you  can  understand  what  i  mean  by  the 
one  thousand  dolar  note  Mr.  Perkins  got  this 
note  from  S.  W.  McClure  in  his  trade  at 
Hughesville  i  hope  you  will  understand  me" 

On  February  7,  1916,  he  again  wrote 
Goodrum  as  follows: 

"Mr.  Goodrum  Dear  sir  1  received  your 
statement  in  regard  to  the  interest  i  can  not 
send  the  money  But  have  Two  propositions  to 
make  you  if  you  will  receive  a  note  for  the  in- 
terest and  give  me  one  year  to  i>ay  it  at  7  per 
«ent  interest  fill  out  a  note  for  one  half  of  the 
interest  and  send  it  to  me  and  i  will  sine  it  and 
send  it  back  to  yon  and  yon  send  one  to  Grimes 


for  the  other  half  of  the  Interest  the  other 
proposition  is  if  you  will  give  me  the  mortgag* 
that  you  holds  in  favor  of  S.  W.  McCIure  1 
will  tume  over  all  of  my  interest  in  the  Arkan- 
sas land  this  mortgage  is  on  the  Grimes  prop- 
erty in  Hughesville  if  neater  these  proposi- 
tions suts  you  you  will  have  to  sell  the  land 
let  me  know  by  return  maile  what  you  intende 
to  do  about  it" 

On  February  12,  1915,  he  wrote  Ctoodrum 
as  follows: 

"Mr.  Goodrum  Dear  sir  i  received  your  state- 
ment you  acnse  me  of  something  that  is  not  ' 
true  i  toled  you  that  if  could  not  pay  the  in- 
terest now  yon  said  i  had  laide  down  it  i  did 
not  i  sent  yon  three  or  four  ofers  to  fix  it 
with  you  and  it  seames  as  none  of  them  suits 
you  you  said  you  would  have  to  sell  the  land 
if  thes  ofer  dose  not  suite  you  you  will  have 
to  sell" 

On  September  7, 1916,  he  again  wrote  Good- 
rum on  this  subject  as  follows: 

"Mr.  C.  D.  Goodrum  Dear  sir  i  have  Bin 

wanting  to  come  and  see  you  in  regarde  to  the 
Thomas  &  Grimes  nots  you  Holds  and  i  iDougbt 
i  would  write  you  and  finde  out  when  it  would 
sute  you  the  Best,  you  let  me  know  By  re* 
turn  maile  when  it  will  sute  you  Best  for  me 
to  come  yours  Truly" 

[1]  1.  A  careful  consideration  of  the  evi- 
dence, and  especially  of  the  testimony  of  Mr. 
0.  D.  Goodrum,  impresses  us  with  the  convic- 
tion that,  80  far  as  the  rights  of  the  two  de- 
fendant oorporations  are  concerned,  they 
stand  In  the  shoes  of  Perkins,  and  are  en- 
titled only  to  such  rights  as  the  latter  would 
have  were  he  in  court  making  bis  defense  as 
payee  and  holder  of  the  notes.  One  will  not 
be  permitted  to  take  the  wrongdoer  under  his 
protection  and  shield  him  from  the  conse- 
quences of  his  fraud.  If  he  claims  Its  fruits 
he  must  be  entitled  to  a  place  among  the  in- 
jured. 

For  many  years  this  honest  doctrine  was 
expressed  in  the  rule  that,  where  the  title  to 
negotiable  paper  was  vitiated  In  the  hands  of 
the  first  bolder  by  fraud  perpetrated  by  him 
in  its  inception,  the  burden  rested  ux>on  each 
subsequent  holder  to  show  his  title  in  due 
course ;  that  is  to  say,  that  be  acquired  it  in 
good  faith  before  maturity  for  value,  or,  if 
not,  that  some  other  holder  in  due  course  had 
Intervened  between  himself  and  the  fraudu- 
lent payee.  This  doctrine  was  firmly  es- 
tablished in  Missouri  in  Hamilton  v.  Marlis, 
63  Mo.  167,  in  which  the  authorities,  both 
English  and  American,  were  carefully  re- 
viewed, and  has  been  constantly  followed  by 
this  court  Kelm  v.  Vette,  167  Mo.  889,  67  S. 
W.  223;  Campbell  v.  Hoft,  129  Ma  317,  31  S. 
W.  603;  Johnson  v.  McMurry,  72  Mo.  278; 
Henry  v.  Sneed,  99  Mo.  407, 12  8.  W.  663,  17 
Am.  St  Rep.  680. 

The  same  doctrine  was  carefully  preserved 
by  the  Negotiable  Instrument  Act  of  1905  in 
the  following  language: 
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"Erery  holder  la  deemed  prima  fade  to  be 
a  bolder  in  due  course;  but  when  it  is  shown 
that  the  title  of  any  person  who  haa  negotiated 
the  instrument  waa  defectire,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  perBon  un- 
der whom  he  claims  acquired  the  title  as  bold- 
er in  due  course."    Section  10020,  R.  S.  1909. 

No  words  could  be  selected  to  express  more 
plainly  the  rule  that,  if  the  title  of  the  payee 
is  defective  by  reason  of  hla  own  fraud,  the 
burden  would  rest  upon  his  indorsee  to  prove 
that  he  himself  was  a  holder  in  due  course; 
that  is  to  say,  that  he  acquired  it  in  good 
faith  without  notice  of  the  infirmity  of  the 
indorser's  title.  The  words  "in  due  course" 
in  every  section  of  the  act  in  which  they  are 
used  imply  in  tlie  holder  his  own  good  faith 
in  the  acquisition  of  the  Instrument  as  well 
as  his  want  of  notice  of  any  infirmity  which 
would  by  reason  ot  such  notice  aSect  the  In- 
strument in  his  hands. 

[2]  Ooodrum's  testimony  shows  that  the 
two  corporation  defendants  were  creatures 
of  his  own.  They  both  bore  his  name. 
While  the  first  was,  as  is  Indicated  by*  its 
name,  a  mortgage  investment  company,  the 
trust  company  was,  as  he  says,  organissed  to 
take  over  its  business.  Be  does  not  even 
Imow  who  was  interested  in  it,  but  he  man- 
aged it  during  its  life,  and  when  his  fellow 
townsmoi  Trice  went  to  Ashdown  to  asso- 
ciate himself  with  Perldns,  of  the  Southern 
Realty  &  Trust  Company,  Mr.  Ooodrum  went 
down,  looked  over  the  ground,  made  some 
investments  for  himself,  and  furnished  the 
realty  company  money  to  acquire  this  very 
land.  When  the  land  was  sold  the  realty 
company  put  up  the  Perkins  security  as  col- 
lateral to  cover  these  advancements.  This 
title  as  collateral  for  these  advances  is  the 
only  title  proved  by  his  testlmcmy,  and  when 
the  trust  company  was  organized  to  succeed 
to  the  business  of  its  predecessor  it  took  over 
these  notes.  Being  asked,  Mr.  Goodrum  de- 
clined to  state  any  amount  advanced  on  them. 
He  was  the  mouth  ot  his  corporation.  When 
it  spoke  it  spoke  through  him,  and  when  he 
refused  to  speak  it  was  the  corporation  that 
remained  silent. 

When  he,  having  all  the  facts  relating  to 
the  title  in  his  possession,  testified  as  to 
SDch  facts,  the  evidence  superseded  the  pre- 
sumption arising  from  his  possession  of  the 
notes  with  the  blank  indorsement  of  the 
payee  disappeared,  and  we  must  look  to  the 
testimony  for  Information  as  to  the  true  title, 
and,  doing  so,  we  find  the  only  title  to  be  that 
they  were  delivered  to  the  mortgage  and 
investment  company,  and  are  now  held  as 
collateral  security  for  money  advanced  to 
the  Southern  Realty  Company  through  Trice 
and  Perkins  in  the  acquisition  of  the  land 
before  the  sale  to  plaintiffs.  This  being  true, 
the  defendants  stand  in  the  same  position 
as  would  Perkins,  in  whose  name  the  sale 
was  made  for  the  benefit  of  all  as  their  re- 
flective interests  were  then  fixed. 


[3]  2.  Another  preliminary  question  pre- 
sents itself.  The  cause  of  action  stated  in  the 
petition  was  equitable  in  its  nature,  and  the 
cancellation  of  the  four  notes  given  by  the 
plaintiffs  to  Perkins  was  the  remedy  sought, 
which  the  court  could  grant  only  In  the  ex- 
ercise of  its  equitable  Jurisdiction.  That  the 
three  parties  named  as  defendants,  all  of 
wh(»n  were  within  the  Jurisdiction  of  the 
court,  were  proper  parties  to  the  suit  under 
the-  allegations  of  the  petition,  is  admitted. 
The  counterclaim  set  up  In  the  answer  is 
purely  an-  action  at  law  by  two  of  the  de- 
fendants alone,  and  therefore  triable  by  Jury 
as  to  them.  If  this  was  unauthorized  by 
sections  1806  and  1807  of  the  Revised  Stat- 
utes of  1909,  the  count  was  subject  to  de- 
murrer under  the  provisions  of  sections  1808 
and  1800,  and  the  effect  of  a  failure  to  de- 
mur would  be  the  same  as  in  case  of  the  peti- 
tion. Without  determining  the  interesting 
questions  which  arise  upon  the  propriety  of 
this  counterclaim  under  our  Code,  we  hold 
that  the  error,  if  any,  was  waived  by  the 
plaintiffs  In  the  course  of  pleading,  and  that 
their  express  waiver  of  a  trial  of  the  issues 
by  Jury  was  an-  election  to  Join  issue  in  a 
trial  by  the  court  without  a  Jury  upon  all 
the  questions  presented  by  the  pleadings. 

Without  inquiring  to  what  extent  the  equit- 
able issues  presented  by  the  petition  and 
the  issues  at  law  presented  by  the  counter- 
claim were  identical,  we  must  recognize  tliat 
the  equitable  remedy  sought  covered  the 
entire  field  of  the  controversy,  and  it  is  our 
duty  to  examine  It  as  in  cases  of  purely 
equitable  cognizance. 

[4]  3.  This  case  grows  out  of  a  real  es- 
tate transaction  incident  to  the  building  up 
of  a  new  community  upon  an  old  foundation, 
'rhe  pine  lands  of  Little  River  county.  Ark., 
had  been  "cut  over."  -The  products  had  gone 
to  the  mills  for  manufacture,  and  the  people 
who  accomplished  that  work  had  sought 
other  fields  in  which  to  continue  their  chosen 
activities.  The  land  agents  had  come  to 
develop  its  latent  possibilities  as  an  agricul- 
tural community.  These  cut-over  lands  seem 
from  the  evidence  to  have  been  of  different 
qualities,  or,  more  correctly  speaking,  per- 
haps, different  degrees  of  the  same  quality. 
There  were  some  tracts  of  bottom  land  up- 
on which  the  fertility  of  the  higher  lands 
had  been  deposited  and  which  were  therefore 
more  iwoductive.  There  were  "fiats"  upon 
which  the  water  stood  a  considerable  portion 
of  the  year,  and  when  it  escaped  or  evaporat-^ 
ed  they  became  dry  and  baked;  and  there 
were  "knolls"  which  were  fairly  productive. 
The  principal  crop  upon  which  the  tillers 
of  these  lands  depended  was  cotton,  and  the 
tillable  land  outside  the  bottoms  would  when 
cleared  and  cultivated  produce  that  product 
in  quantities  of  one  bale,  weighing  500 
pounds,  to  from  8  to  6  acres.  Very  natu- 
rally these  real  estate  people  sought  a  mar- 
ket for  these  lands  in  the  more  thickly  set- 
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fled  portions  of  the  conntiy  where  lands  were 
more  valuable  and  productive,  and  real  es- 
tate agents  sought  those  regions  as  a  field 
for  purchasers.  Among  others  Mr.  C.  X. 
Trice,  a  real  estate  agent  of  Lamar,  Mo., 
went  to  Ashdown  to  look  over  the  conditions, 
#  and  became  associated  with  Mr.  W.  L.  Per- 
kins in  the  organization  of  a  corporation  for 
the  purpose  of  handling  this  land  under  the 
name  of  the  Southern  Realty  &  Trust  Com- 
pany. He  went  back  to  Lamar  and  talked 
with  Mr.  0.  D.  Goodran,  who  was  the  head 
of  a  Real  Bstate  Mortgage  Investment  Ck>m- 
pany  in  that  dty.  Mr,  Qoodrum  made  sev- 
eral visits  to  Ashdovrn,  and  in  his  corporate 
capacity  consented  in  proper  cases  to  furnish 
money  to  the  Southern'  Realty  &  Trust  Com- 
pany for  the  purpose  of  dealing  in  these 
landa  Among  the  activities  of  the  Southern 
Realty  Company  was  an  agency  in  Sedalia 
handled  by  Hootman  and  Hale,  who  were 
furnished  with  literature  descriptive  of  the 
Arkansas  lands  and  so  worked  upon  the  feel- 
ings of  some  Pettis  county  people,  including 
the  plaintiffs,  that  they  assembled  a  party 
tnduding  plaintiffs  to  go  to  Ashdown  and 
see  for  themselves.  Mr.  Ooodrum  got  on 
the  Kansas  City  Southern  train  somewhere 
in  Barton  county  and  traveled  along  with 
them.  The  result  was  that  plaintiffs  were 
shown  these  lands  and  agreed  to  purchase 
about  1,000  acres  if  they  could  turn  in  a 
stock  of  goods,  with  the  house  in  which  it 
was  situated,  at  HughesviUe,  Pettis  county, 
as  a  part  of  the  purchase  price,  which  was 
fixed  at  $25  per  acre.  It  was  during  this 
trip  and  their  stay  of  a  few  days  in  Ashdown 
and  vicinity  that  plaintiffs  say  they  were 
grossly  deceived  as  to  the  character  and 
value  of  these  lands.  They  say-  that  they  were 
assured  by  Trice  and  Perkins  as  well  as  by 
Mr.  Gladdls,  whom  tiiey  employed  to  talk 
for  than,  that  the  land  would  and  did  pro- 
duce whoi  the  undergrowth  was  rouoved 
and  the  land  planted  in  cotton  the  same 
year  without  other  clearing,  from  a  half  bale 
to  a  bale  of  cotton  per  acre.  That  this 
statement,  If  made,  was  grossly  false  is  not 
denied.  Also  the  further  statement  Is  attri- 
buted to  Perkins  and  his  associates  that 
land  of  the  character  of  that  in  question, 
when  cleared,  produced,  a  bale  to  a  bale  and 
a  half  of  cotton  per  acre,  which  is  also  an 
exaggeration  of  Its  productiveness.  The  wit- 
nesses on  both  sides  practically  agreed  that 
the  land  would  not  produce  cotton  before 
clearing  it  of  timber  and  putting  it  in  a 
state  of  cultivation,  and  that  when  properly 
cultivated  it  would  take  from  2  to  4  or  5 
acres  to  produce  a  bale  of  cotton.  These 
false  representations  are  positively  denied  by 
the  living  witnesses  Perkins  and  Oladdls  to 
whom  they  are  attributed  by  plaintiffs,  while 
Trice,  another  party  charged  with  them,  or 
some  of  them,  is  dead. 

It  is  said  by  respondents  that  these  i«pre- 
■entations  as  to  the  productive  qoaUty  of  the 


land  are  dmply  expressions  of  opinion,  and 
do  not,  therefore,  constitute  false  represen- 
tations of  fact.  We  cannot  agree  with  this. 
These  were  not  expressions  of  opinion  which 
any  person  could  form  from  the  Inspection  of 
the  soil,  but  of  fact  depending  upon  local 
experience  of  local  conditions  of  soil  and  cli- 
mate in  the  production  of  the  staple  crop  of 
that  particular  locality.  If  a  stranger  desir- 
ed to  know  whether  cotton  was  produced  un- 
der these  conditions,  he  could  only  learn  by 
asking  some  one  who  knew.  If  be  desired  to 
know  the  eveiage  quantity  produced  per  acre, 
he  would  be  driven  to  the  same  expedient.  Of 
his  own  knowledge  he  would  have  no  founda- 
tion upon  which  to  form  an  opinion.  It  was 
In  no  sense  an  expression  of  judgment,  but  a 
fact  stated  by  a  person  who  knew  to- a  person 
known  by  him  to  be  Ignorant  and  to  have 
had  no  (9i>ortnnlty  to  see  and  ascertain. 
The  very  foundation  upon  which  one  of  the 
parties  was  seeking  and  the  other  giving 
Information  was  the  known  ignorance  of  the 
se^er  and  knowledge  of  the  giver.  The  re- 
spondents cite  us  to  Wilson  v.  Jackson,  167 
Mo.  185,  66  S.  W.  972,  and  Brown  v.  Mining 
Co.,  194  Mo.  loa  dt  700,  92  S.  W.  689,  to 
sustain  their  contention  that  this  information 
was  simply  an  expression  of  oi^ion.  In  the 
first  case  cited  the  court  says  that  it  was 
not  represoited  that  the  land  had  produced, 
but  that  it  could  produce,  the  articles  men- 
tioned In  abundance,  and  that  the  words 
were  not  spoten  for  the  purpose  of  Infomur 
tlon,  but  as  a  matter  of  opinion  or  Judgment. 
We  are  unable  to-  see  that  the  facts  of  the 
Mining  Company  Case  have  any  bearing  upon 
this,  but  the  court  makes  clear  the  difference 
In  this  respect  between  "opinion"  and  "in- 
formation" as  we  have  already  stated  it. 
We  think  the  statemoits  charged  are  state- 
ments of  fact  with  reference  to  a  matter 
about  which  the  plaintiffs  are  not  presumed 
to  have  any  knowledge  other  than  such  as 
they  could  obtain  through  answers  to  their 
inquiries,  and  that  they  were  so  vital  to  the 
value  of  the  land  for  the  agricultural  use 
for  which  it  was  especially  recommended  as 
to  constitute  an  Important  elemait  In  the 
trade.  There  is,  however,  an  element  of  un- 
certainty in  all  such  estimates  that  admits  a 
considerable  margin  of  variation.  That  the 
production  would  vary  with  weather  condi- 
tions, with  the  manner  in  which  the  crop  was 
cultivated,  as  well  as  local  conditions  of  soil 
and  drainage.  Is  evident,  and  to  this  margin 
must  be  added  some  concession  to  the  com- 
mercial instinct  before  we  readi  the  line  be- 
yond which  the  only  admissible  inference  is 
falsehood.  This  is  the  line  which  separates 
error  which  the  law  excuses  from  falsehood 
which,  when  told  for  gain,  it  denounces  as 
fraud. 

In  this  case  both  Trice  and  Perkins  are 
Charged  with  having  made  these  false  state- 
ments to  plaintiffs.  Trice,  being  dead,  can- 
not deny  the  charge  against  him.    Perkins 
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denies  having  made  these  false  BtatementB,r  honest  man  woald  hesitate  to  receive  It  tm- 


and  it  Is  necessary  to  consider  the  weight 
which  we  mnst  give  the  testimony  of  plain- 
tiffs In  that  respect. 

£lght  months  after  the  sale,  and  while 
Grimes  was  living  npon  and  presumably 
cultivating  the  land  or  preparing  it  for  col- 
tlvatlon,  the  plaintiffs  paid  a  note  given  by 
than  In  connection  with  the  transaction  with- 
out BOggestlng  to  Perkins,  the  payee,  that 
they  had  been  dec^ved.  They  were  unable 
to  pay  their  Interest  as  It  became  due,  and 
In  the  correspondence  in  which  they  sooght 
terms  that  would  enable  them  to  do  so  we 
Und  no  indication  of  a  charge  of  bad  faith, 
although  it  covered  a  year  and  a  half  suc- 
ceeding the  transaction.  It  indicates  simply 
that  the  obligation  they  had  assumed  was 
beyond  their  ablUty  to  perform,  and  that  they 
desired  to  get  oat  of  it  on  any  terms  which 
wonld  release  them  from  It.  There  is  noth- 
ing In  the  record  to  Indicate  that  the  charge 
of  fraud  was  made  against  Mr.  Perkins,  Mr. 
Trice,  Mr.  Goodrum,  or  any  other  party  in"- 
terested  In  the  sale  until  the  first  note  be- 
came due  In  January,  1916,  when  Mr.  Bar- 
nett  was  employed  to  look  Into  the  matter 
with  a  view  of  protecting  the  plaintiffs  and 
Incidmtally  to  determine  whether  any  valid 
defense  existed.  Taking  all  these  matters 
Into  conslderatloD,  we  cannot  say  that  the 
charge  of  misrepresentation  as  to  the  pro- 
ductive quality  of  the  land  Is  sustained  by 
the  evidence  with  that  deflniteness  and  cer- 
tainty required  in  equity  to  overturn  and 
cancel  a  contract  in  writing  voluntarily  made 
In  compliance  with  all  the  formalities  pre- 
scribed by  law. 

tC]  4.  It  Is  said  that  the  consideration  for 
which  these  notes  were  given — that  Is  to  say, 
the  1,026  acres  of  "cut-over"  pine  land  In 
Southwestern  Arkansas — ^was  so  glaringly  in- 
adequate as  to  afford,  of  Itself,  evidence  of 
fraud.  That  the  land  was  represented  by 
Pertdns  and  his  associates  interested  In  the 
transaction  to  be  worth  $25  per  acre  Is  shown 
not  only  by  his  admission  In  testimony,  but 
also  appears  upon  the  face  of  the  transaction 
Itself.  There  seems  to  be  nothing  in  the  law 
which  denounces  as  fraudulent  a  sale  of 
property  for  a  good  round  price,  provided 
the  sale  is  fairly  made  without  deception  as 
to  facts  relating  to  its  value.  In  other  words, 
a  person  has  the  right  to  say  that  his  land 
is  worth  BO  much  and  to  refuse  to  take  less. 
He  may  ordinarily  prescribe  the  conditions 
npon  which  he  will  part  with  his  title,  and 
the  law  win  not  compel  him  to  take  less  nor 
forbid  a  purchaser  to  bid  the  price.  He 
must,  however,  deal  fairly  and  openly  and 
without  the  practice  of  that  deception  whldi 
the  law  characterizes  as  fraud. 

This  freedom  of  action  does  not  preclude 
the  courts  from  taking  purchase  price  into 
consideration  as  evidence  of  fraud  in  the  sale. 
It  is  generally  an  element  of  the  fraud,  and 
it  the  price  is  so  glaringly  excessive  that  an 
231  S.W.-a7 


less  convinced  that  the  purchaser  was  not 
laboring  under  a  mistake  as  to  the  real  con- 
ditlons,  then  knowledge  of  the  seller  and  ex- 
cusable Ignorance  of  the  purchaser  may  be 
sufficient  to  sustain  the  charge  of  fraud. 

[I]  In  this  case  the  land  had  once  been 
valuable  for  its  pine  timber.  When  this  had 
been  renioved,  the  stumps  and  pine  roots  that 
permeated  the  clay  of  the  soil  and  the  trees 
too  small  to  be  worked  into  lumber  for  the 
markets  remained,  and  it  had  been  left  by  the 
lumbermen  as  b^ng  no  longer  valuable  to 
them.  Some  of  it,  as  we  are  told  in  the  evi- 
dence, had  been  forfeited  for  taxes.  The  sale 
of  these  lands  to  farmers  became  interesting 
to  enterprising  real  estate  dealers  who  gath- 
ered upon  the  ground.  Mr.  Trloe  was  one  of 
these,  Mr.  Goodrum  followed  him  with  money 
to  Invest  in  the  enterprise,  and  a  company 
was  organized  in  Ashdown  for  that  purpose 
by  Mr.  Perkins,  who  acquired  considerable 
tracts  of  this  land  which  he  definitely  de- 
scribes as  6,000  or  25,000  acres.  We  notice 
these  things  because  the  record  shows  two 
classes  of  people  in  Little  River  county  from 
among  whom  this  testimony  has  been  pro- 
duced. The  occupants  of  the  farms  seem 
mostly  to  be  poor  and  to  have  conservative 
opinions  of  its  value.  The  speculative  class 
say  little  of  the  price  they  paid,  but  have 
liberal  ideas  of  the  price  it  should  and  does 
sometimes  bring  when  they  sell  it.  The  par- 
ties to  this  case  represent  both  kinds.  In 
fact,  they  are  both  represented  In  the  person 
of  these  plaintiffs,  who  purchased  at  |26  per 
acre  and  are  now  trying  to  let  go  at  about 
$14  per  acre.  Under  these  drcnmstances  the 
evidence  covers  a  wide  range  of  value — from 
$3  to  $30  per  acre.  It  is  hard  to  say  that 
this  testimony  is  not  founded  npon  an  expres- 
sion of  real  opinion,  formed  from  the  stand- 
points  of  these  various  witnesses.  We  can- 
not, under  this  'evidence,  characterize  as  will- 
fnlly  false  the  statement  of  Perkins  In  selling 
this  land  that  it  was  worth,  and  that  other 
lands  of  a  similar  character  In  that  locality 
were  worth,  the  price  received  by  him  in  this 
sale.  The  parties  sustained  no  relation  of 
confidence  toward  each  other.  They  were  ab- 
solute strangers.  The  plaintiffs  might  have 
relied  upon  the  statements  of  Hale  and  Hoot- 
man,  Sedalla  agents  of  Perkins,  but  they  did 
not.  They  went  there  to  look  for  themselves, 
and  were  at  liberty  to  take  a  plat  of  the  land 
and  go  to  it,  and  to  Interview  farmers  strug- 
gling with  the  same  proposition.  Perkins 
had  the  right  to  assume  that  plaintiffs,  as 
men  of  ordinary  Intelligence,  knew  that  he 
would  represent  the  value  of  the  land  In  the 
Interest  of  the  sale.  Under  these  circum- 
stances they  had  no  right  to  consider  the 
statements  of  value  as  anything  but  state- 
ments of  the  seller  to  be  pitted  against  their 
own  Judgment  In  the  negotiation.  In  Ander- 
son T.  McPlke^  W  Ma  loc  ctL  800,  w*  said: 
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"It  Is  eqnally  clear  that  'a  mere  falae  asaer- 
tlon  of  valae,  where  no  warranty  is  intended, 
is  no  ground  of  relief  to  a  purcbiaser,  because 
the  assertion  is  a  matter  of  opinion  which  does 
not  imply  knowledge,  and  in  which  men  may 
differ;  mere  expression  of  judgment  or  opinion 
does  not  amount  to  warranty.  Every  person 
reposes  at  his  peril  in  the  opinion  of  others, 
when  he  has  eqoal  opportunity  to  form  and 
exercise  his  own  judgment." 

This  doctrine  has  been  frequently  repeated 
In  this  court.  Cornwall  v.  Real  Estate  Co., 
150  Mo.  377.  51  S.  W.  736 ;  Coal  Co.  v.  HaWer- 
toan,  254  Mo.  loc.  dt.  640,  163  S.  W.  828; 
Wlngfield  V.  Railroad,  257  Mo.  loc.  dt.  365, 
166  S.  W.  1037. 

The  plaintiffs  had  a  fair  trial  in  a  forum 
of  their  own  choice,  and  we  see  nothing  In 
the  record  to  Justify  us  In  Interfering  with 
the  result. 

The  judgment  of  the  Barton  county  circuit 
court  Is  therefore  affirmed. 

RAGIiAND  and  SMALL,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur,  except  WOODSON, 
J.,  who  dissents. 


STATE  V.  LIKENS.     (No.  22622.) 

(Supreme  Court  of  Missouri,  DiTision  No.  2. 
May  26,  1^1.) 

t.  Criminal  law  <S=> 1 1 701/2(5)— Witnesses  «=> 
277(4)— Cross-examination      of      defendant 
charged  with  murder  not  erroneous  and  In  no 
event  harmless. 
In  a  prosecution  for  murder,  defendant  hav- 
ing testified  in  chief  in  regard  to  a  conversation 
he  had  with  his  father  at  the  house  of  deceased 
the  day   before  the  liilling,  cross-examination 
as  to  whether  he  had  not  stated  to  his  father  at 
the  time  that  he  was  looking  for  the  God  damn 
son  of  a  bitch  that  turned  ills  cattle  out,  to 
which  defendant  replied  that  he  did  not  use  the 
language,  and  as  to  whether  he  told  them  that 
he  was  mad  enough  to  kiU  there  at  that  time<- 
to  which  he   answered  in  the  negative,   was 
not  erroneous,  and  was  in  no  event  harmless. 

2.  Witnesses  €=»277(2)— Cross-examination  of 
defendant  showing  for  what  length  of  time  he 
had  carried  pistol,  proper. 

In  a  prosecution  for  murder,  cross-exami- 
nation of  defendant  if  he  had  his  gun  with  him 
when  be  went  for  his  mail  on  the  day  of  and 
just  preceding  the  killing  was  proper,  as  going 
to  show  what  length  of  time  on  the  day  he 
had  carried  the  pistol  which  he  had  testified 
he  used  when  he  kiUed  deceased. 

3.  Criminal  law  <S=>778(I  I )— Instruction  on 
flight,  though  not  submitting  defendant's  ex- 
planation, not  reversible  error. 

In  a  prosecution  for  murder,  instruction  on 
flight,  though  not  submitting  to  the  jury  for 


their  consideration  as  an  explanation  of  de- 
fendant's flight  the  possibility  of  mob  violence, 
barely  suggested  by  his  testimony,  held  not  re- 
versible error.  , 

4.  Homicide   «=>309(5)— Instmotlon   on  man- 
slaughter In  fourth  degree  properly  refused. 

In  a  prosecution  for  murder,  defendant  be- 
ing guilty  of  murder  in  the  first  or  second  de- 
gree, or  justified  in  the  killing  on  the  ground 
of  self-defense,  requested  instruction  on  man- 
slaughter in  the  fourth  degree  was  properly  re- 
fused. 

5.  Homicide  «=>254— Conviction  of  murder  la 
the  second  degree  sustained. 

Evidence  held  sufficient  to  sustain  convic- 
tion of  murder  in  the  second  degree. 

6.  Homicide  <S=>3I2— Verdict  of  guilty  of  mur- 
der In  the  second  degree  sufficient. 

Verdict,  "We.  the  Jury,  find  defendant 
[naming  him]  guilty  of  murder  in  the  second 
depee,  and  do  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  15  years" 
was  suffident. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Charles  L.  Henson,  Judge. 

J.  C.  Likens  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Afllrmed. 

I.  V,  McPherson,  of  Aurora,  and  W.  B. 
Skinner,  of  Mt.  Vernon,  for  appelhint. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Albert 
Miller,  Asst.-  Atty.  Gen.,  for  the  State 

DAVID  E.  BLAIR,  Judge.  Defendant  was 
convicted  In  the  Lawrence  county  circuit 
court  of  murder  In  the  second  degree,  and 
sentenced  on  the  verdict  to  imprisonment  for 
15  years  in  the  state  penitentiary,  and  has 
appealed. 

The  information  charged  murder  In  the 
first  degree,  but  the  state  elected  to  try  for 
second  degree  murder.  Defendant  killed  one 
Fred  Snyder  on  the  2d  day  of  July,  1918,  in 
Lawrence  county.  The  wife  of  deceased  was 
a  sister  of  the  defendant  Her  father.  Wheat 
Likens,  lived  with  deceased  and  his  wife  at 
the  time  of  the  killing.  The  defendant  had 
been  living  upon  a  nearby  farm,  containing 
about  200  acres  owned  by  Wheat  Likens. 
Because  of  arrears  In  rent  he  had  shortly 
before  been  dispossessed  by  legal  proceed- 
ings. The  deceased  had  thereafter  put  In  a 
crop  of  oats  on  a  part  of  that  farm. 

Shortly  before  the  killing  the  defendant 
had  returned  to  the  Likens  place.  Some  of 
his  cattle  had  gone  into  the  oatfleld  of  the 
deceased,  and  the  controversy  over  this  and 
over  the  previous  dispossession  of  defendant 
waa  largely  the  cause  of  the  hard  feelings 
between  deceased  and  the  defendant  which 
led  to  the  kiUing.  Shortly  before  the  kill- 
ing the  defendant  discovered  that  his  cattle 
had  been  driven  out  of  the  oatfleld  of  the  de- 
ceased, and  he  daimed  that  they  had  been 
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abused  and  beaten.  He  became  very  angry, 
and  talked  with  neighbors  and  others  on  the 
public  highway,  and  made  threats  to  kill  the 
man  responsible  for  beating  his  cattle.  The 
day  before  the  killing,  and  immediately  after 
making  these  tlireats,  he  went  to  deceased's 
house,  and  asked  for  the  deceased,  who  hap- 
pened to  be  away  at  the  time. 

On  the  morning  of  the  killing  the  deceased 
and  his  son  Carl  were  plowing  com  near  the 
oatfleld,  when  deceased  discovered  that  a 
number  of  shocks  of  oats  had  been  thrown 
down,  and  went  to  that  iwrt  of  the  field  and 
set  up  the  shocks  again.  Early  in  the  after- 
noon he  left  his  team  with  Carl  and  started 
across  toward  the  oatfleld  again,  and  after 
be  had  been  gone  a  few  moments  Carl  heard 
several  shots.  Climbing  on  top  of  Iiis  culti- 
vator he  raised  himself  to  a  sufficient  height 
to  be  able  to  see  over  higher  ground  be- 
tween, and  saw  defendant  standing  in  the 
oatfleld  near  a  large  sycamore  tree,  and  saw 
smoke,  apparently  from  the  revolver  shots. 
The  defendant  moved  around  aimlessly  for 
a.  moment  or  two,  and  walked  toward  the  road 
and  turned  bade  again,  and,  as  Carl  start- 
ed in  that  direction,  the  defendant  walked 
across  tlie  field  and  dlsapi>eared  in  the  tim- 
ber. The  son  found  his  father  dead,  lying 
face  downward  on  the  ground.  It  was  dls^ 
covered  that  there  were  three  pistol  bullet 
wounds  in  tlie  back  and  one  on  the  front  of 
the  body. 

The  defendant  disappeared  from  the  ndgh- 
borbood  immediately,  and  no  one  saw  him 
after  Carl  Snyder  watched  him  enter  the 
timbw,  until  In  February,  1919,  when  he  was 
arrested  at  liis  brother's  home  In  Dade  coun- 
ty, some  SO  jojles  from  the  scene  of  the  kill* 
ing.  The  sheriff  of  Lawrence  county  and  the 
sheriff  <rf  Greene  county  scoured  the  coun- 
try, locAing  for  the  defendant.  Immediately 
after  the  kiUing,  and  until  a  late  hour  that 
nlgjit,  but  found  no  trace  of  him.  On  receipt 
of  word  that  the  defendant  had  been  seen  at 
his  brother's  home  in  Dade  county,  the  offl- 
oen  watched  that  place  one  evening,  and 
fidled  to  locate  the  defendant  They  re- 
tamed  early  the  next  morning  and  concealed 
OiemseTves  in  some  brush  and  sprouts  near 
the  house,  and  finally  the  defendant  appear- 
ed, followed  by  a  dog,  and  started  in  their 
general  direction,  when  they  were  discovered 
by  the  dog.  The  defendant  approached  thrir 
Idace  of  concealment,  apparently  to  investi- 
gate the  cause  of  the  dog's  exdtemfflit,  and 
the  officers  commanded  the  defendant  to 
throw  up  his  bands.  The  defendant  Jumped, 
and  Immediately  turned  and  started  to  run. 
One  of  the  officers  shot  the  defendant  with 
a  shotgun,  and  brought  him  to  his  knees. 
The  officers  captured  him,  and  upon  search 
found  a  revolver  in  his  pocket 

At  the  trial  the  defendant  testified  tbat 
on  the  afternoon  of  the  killing  he  had  been 


down  to  get  his  mall  at  the  mall  box  on  the 
public  road,  and  as  be  returned  past  the 
oatfleld  he  saw  the  deceased  setting  up  the 
oat  shocks.  His  testimony  in  chief  as  to 
what  transpired  there  was  as  follows: 

"Q.  Oo  ahead.  Tell  what  took  place  over 
there.  A.  I  walked  on  down  the  road,  going 
toward*  home,  and  when  I  got  down  to  pretty 
near  even  with  him  he  was  looking  np  that 
way  and  spoke,  and  I  spoke  to  him.  He  says, 
'Come  out  this  way,  Charley.'  I  walked  out  to 
pretty  close  to  where  be  was,  and  he  said, 
'Somebody  is  tearing  my  oats  down;'  and  I 
said,  "Somebody  has  been  beating  my  cattle  up,' 
and  he  said,  'I  am  not  going  to  stand  up  with 
this  any  more;  I  will  fix  this  with  you;'  and 
started  towards  me,  and  put  his  hand  back  in 
his  hip  pocket  and  I  pulled  my  gun  and  started 
shooting.  He  wheeled,  and  looked  like  he  had 
started  to  get  hia  gun  ready.  It  seemed  as  if 
he  was  trying  to  do  something,  and  I  shot  three 
more  shots  at  him  and  he  fell. 

"Q.  Why  did  you  draw  your  gun  and  shoot 
him?  A.  Because  I  thought  he  was  going  to 
shoot  me. 

"Q.  Ton  did  it  to  prevent  that'/  To  save 
yourself?     A.  Yes,   air." 

Search  of  the  scene  Immediately  after  the 
killing  showed  that  deceased  had  no  weapon 
whatever.  All  the  articles  tl>at  were  found 
on  his  person  were  a  watch,  a  small  piece  of 
tobacco,  and  an  ordinary  unopened  pocket- 
knife  in  the  Iilp  pocket  of  Ids  overalls.  No 
weapon  or  missile  at  any  kind  was  found  any- 
where near  where  the  deceased  was  lying. 

The  defendant  explained  his  leaving  the 
vicinity  by  stating  that  he  started  to  go  to 
one  of  the  neighbors,  and  then  happened  to 
think  If  he  remained  in  the  neighborbood  he 
might  be  the  object  of  mob  violence,  and  so 
left.  He  claimed  to  have  been  at  his  broth- 
er's in  Dade  county  from  that  time  until  his 
arrest.  He  left  his  cattle  without  any  provi- 
sion for  their  care  and  attention.  He  did  not 
deny  having  attempted  to  flee  at  the  time 
the  officers  sought  to  arrest  him,  and  made 
no  explanation  of  his  conduct  at  the  time. 
He  offered  testimony  tending  to  show  that 
he  sustained  a  good  reputation  as  a  quiet 
peaceable,  and  lawablding  dtizen. 

Defendant's  counsel  has  filed  no  abstract 
of  the  testimony,  and  has  favored  us  with  no 
assignment  of  errors,  brief,  or  argument. 
The  points  suggested  for  our  consideration 
as  alleged  error  by  the  motion  for  a  new  trial 
and  the  motion  in  arrest  of  Judgment  are  as 
follows:  . 

(1)  The  admission  of  Illegal  and  incompe- 
tent testimony  offered  by  the  state,  and  the 
exclusion  of  legal,  competent  and  material 
evidence  offered  by  the  defendant 

(2)  Improper  cross-examination  of  defend- 
ant on  matters  not  testified  to  by  him  in 
chief. 

(3)  The  giving  by  the  court  of  lllfegal  and 
improper  instructions,  and  the  refusal  of  the 
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court  to  Instinct  on  all  the  law  of  the  case^ 
particularly  upon  manslaughter  In  the  fourth 
degree. 

(4)  The  Insufficiency  of  the  evidence  to 
support  the  Judgment. 

(6)  The  Information  falls  to  charge  any 
crime  under  the  laws  and  Constitution  of 
this  state,  and  Is  too  vague,  Indefinite,  and 
uncertain  to  inform  the  defendant  of  the  ao> 
cosatlon  against  him. 

(6)  That  the  verdict  Is  not  sufficient  In 
form  or  substance  to  support  the  Judgment. 

We  have  carefully  studied  the  transcript 
of  the  evidence,  and  have  faUed  to  find  any 
testimony  offered  by  the  state  and  admitted 
over  the  objection  of  the  defendant,  or  any 
evidence  offered  by  the  defendant  and  ex. 
daded  by  the  court,  where  we  regard  the 
court's  action  as  prejudicial  to  the  substan- 
tial rights  of  the  defendant.  Numerous  ex- 
ceptions were  saved  by  the  defendant  dur- 
ing the  course  of  the  trial  to  adverse  rul- 
ings of  the  court,  but  we  fall  to  And  revers- 
ible error  In  such  rulings  in  the  light  of  the 
entire  record.  Our  attention  has  not  been 
specially  directed  to  any  particular  testimony 
whicb  was  Introduced  by  the  state  or  ex- 
cluded when  offered  by  the  defendant.  No 
good  purijose  can  be  served  by  detailing  the 
drcumstances  attending  the  various  rulings 
appearing  In  the  record. 

[1]  Error  Is  claimed  in  permitting  improp- 
er cross-examination.  We  note  that  defend- 
ant testified  in  chief  In  regard  to  a  conversa- 
tion he  had  with  his  father  at  the  deceased's 
house  the  day  before  the  killing.  In  cross- 
examination  on  this  matter  he  was  required 
to  answer  if  be  had  not  stated  to  bis  father 
at  that  time  that  he  was  looking  for  the  God 
damn  son  of  a  bitch  that  turned  his  catt^ 
out,  to  wbldi  defendant  replied:  "I  didn't  use 
that  language."  And  again:  "Q.  Tou  didn't 
tell  them  that  yon  were  mad  enough  to  kill 
there  at  that  time?  A.  No.  sir."  This  Is 
said  to  have  been  improper.  He  had  testified 
in  chief  to  a  conversation  with  his  father  at 
that  time  and  place,  and  the  state  was  en- 
titled to  bring  out  all  the  conversation,  and 
"need  not  categorically  follow  what  was  said 
in  his  chief  examination."  State  v.  Foley, 
247  Mo.  loc.  dt.  638,  639,  153  S.  W.  1010.  In 
any  event  be  denied  the  threats,  and  his  case 
was  not  prejudiced  by  his  answer  or  the  fact 
that  the  questions  were  asked. 

[2]  Again,  defendant  was  asked  on  cross- 
examination  if  he  had  his  gun  with  him  when 
be  went  for  his  mail  on  the  day  of 'and  Just 
preceding  the  killing.  To  this  question  de- 
fendant's counsel  objected.  It  was  entirely 
proper  to  show  for  what  length  of  time  on 
that  day  he  bad  carried  the  pistol,  which  he 
had  testified  that  he  used  when  he  killed  the 
deceased.  The  testimony  shows  that  defend- 
ant left  his  house  and  went  Sor  his  mall  and 
immediately  returned,  and  on  such  return 
had  bla  trouble  with  the  deceased.     Sven 


without  this  testimony  the  Inference  could  be 
drawn  that  he  took  the  pistol  when  he  left 
his  house,  because  the  testimony  disclosed  no 
opportunity  for  him  to  procure  It  elsewhere. 

The  Instructions  given  by  the  court  fully 
covered  the  issues  raised  by  the  testimony 
given  by  the  witnesses,  and  Included  Instruc- 
tions on  murder  in  the  second  degree,  self- 
defense,  the  presumption  of  Intended  death 
from  the  use  of  a  deadly  weapon  upon  a  vi- 
tal part  of  the  deceased  If  used  without  Just 
cause  or  excuse,  the  effect  of  statements 
made  by  defendant,  good  character  of  defend- 
ant, the  fact  that  the  information  Is  a  mere 
formal  charge,  the  presumption  of  innocence 
attending  the  defendant  throughout  the  trial, 
reasonable  doubt,  and  credibility  of  witness- 
es. These  are  all  substantially  in  the  form 
rei>eatedly  approved  by  this  court. 

[3]  The  Instruction  on  flight  is  as  follows: 

"If  the  Jury  find  and  believe  from  the  evi- 
dence that  the  defendant,  immediately  after  the 
commission  of  the  homicide  alleged  in  the  in- 
formation, fled  from  the  country  and  absented 
himself  from  his  usual  place  of  abode,  and 
concealed  himself  for  the  purpose  of  avoiding 
arrest  and  trial  of  said  offense,  you  may  take 
that  into  consideration  as  a  circumstance  in 
passing  upon  his  guilt  or  innocence." 

While  it  Is  true  that  this  instruction  fails 
to  submit  to  the  Jury  for  their  consideration 
as  an  explanation  for  defendant's  flight  the 
possibility  of  mob  violence,  barely  suggested 
by  defendant's  testimony,  yet  under  the  evi- 
dence we  do  not  believe  the  Instruction  as 
given  Is  reversible  error.  An  instruction  in 
substantially  the  same  form  was  condemned 
in  State  ▼.  Harris,  232  Mo.  loc.  dt  820,  134 
S.  W.  635,  and  the  Judgment  in  Qiat  case 
was  reversed  solely  because  the  Instruction 
cm  flight  was  not  broad  enough  to  indude  de- 
fendant's explanation  of  his  leaving  the 
state.  However,  the  facts  in  the  two  cases 
are  entirely  different  In  the  Harris  Case 
the  defendant  denied  the  killing,  and  there 
was  a  conflict  in  the  evidence  as  to  his  iden- 
tity. He  was  a  negro,  and  he  was  charged 
with  shooting  an  innocent  bystander,  looking 
on  at  a  street  brawL  Witnesses  testified  that 
they  knew  said  defendant,  and  saw  blm  at 
the  time,  and  that  he  did  not  fire  the  shot. 
Defendant  Introduced  evidence  to  the  effect 
that  he  fied  because  he  feared  mob  violence, 
which  the  evidence  tended  to  show  bad  ac- 
tually been  indted  against  him  because  of 
the  killing. 

In  the  case  of  State  v.  Schmulbadi,  243 
Mo.  loc.  dt  638,  147  S.  W.  loc.  dt.  968,  an  In- 
struction, telling  the  Jury  that  flight  "raises 
the  presumption  of  guilt"  without  also  sub- 
mitting to  the  consideration  of  the  Jury 
threatened  mob  violence  as  a  reason  tor  de- 
fendant's flight  was  held  to  be  erroneous. 
"There  was  evidence  that  the  shooting  im- 
mediately  created   great  exdtementt   that 
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armed  men  Bconred  tbe  coimtry  for  defend- 
ant, that  threats  of  mob  violence  were  made, 
and  that  sentiment  was  much  aroused  against 
Mm."  Schmulbach  had  shot  down  a  police 
officer  of  Joplin  while  be  was  taking  defend- 
ant's wife  to  the  dty  JalL 

There  was  no  evidence  of  threatened  mob 
violence  in  tbe  case  at  bar.  All  the  testi- 
mony on  this  point  apiiears  In  defendants 
cross-examination,  and  la  as  follows: 

"Q.  Now,  after  the  shootlnv  what  did  job  do  7 
A.  Well,  I  turned  bade  out  to  the  road. 

"Q.  What  did  jou  go  back  to  the  road  for? 
A.  I  thought  I  would  go  to  Cameron's  and  tell 
them  what  happened. 

"Q.  Then  you  changed  your  mind?  A.  I 
went  out  to  the  road,  and  I  happened  to  think 
that  the  folks  were  liable  to  come  in  there  and 
mob  m«. 

"Q.  What  folks  bad  told  yon  they  w»e  liable 
to  come  in  there  and  mob  you?  A.  My  brother 
told  me  for  one. 

"Q.  Did  they  know  yon  were  going  to  kill 
him,  to  be  mobbed  for?    A.  No,  sir. 

"Q.  Somebody  had  told  yon  prior  to  that 
time  that  they  were  liable  to  come  in  there 
and  mob  yon?  You  happened  to  think  of  that, 
and  yon  turned  and  went  back?  A.  I  turned 
back  and  went  this  old  road. 

"Q.  And  disappeared  in  the  woods?  A.  Yes, 
air.   To  the  place  where  I  came  from." 

At  the  time  be  left  the  vicinity  no  one 
bad  talked  to  the  defendant  since  tbe  kill- 
ing. The  remark  made  by  bis  brother  could 
not  possibly  have  referred  to  the  state  of 
mind  of  the  public  caused  by  and  existing 
after  the  killing.  It  may  be  that  his  brother 
bad  said  this  to  him  in  an  endeavor  to  dis- 
suade blm  from  carrying  ont  threats  made 
against  the  deceased.  Defendant's  conduct 
at  tbe  time  of  his  arreet  several  months  after 
the  IdlUng  indicated  a  persisting  purpose  of 
trying  to  escape  arrest  and  trlaL 

If  there  had  been  substantial  testimony 
tending  to  show  that  defendant  fled  to  escape 
mob  violence  rather  than  to  avoid  arrest  and 
trial  for  the  offense  charged  against  him, 
the  Instruction  should  be  held  bad.  But  there 
was  no  error  in  giving  the  instruction  in  this 
form  under  the  evidence  before  us.  Defend- 
ant certainly  could  not  have  been  prejudiced 
by  the  omission  under  the  facts  in  this  case, 
Bince  it  would  require  a  very  great  stretch 
of  imaglnatifm  for  tbe  Jury  to  flnd  that  he 
fled  to  escape  mob  violence,  and  his  resort  to 
such  explanation  has  every  ai^earance  of  an 
afterthought 

[4]  The  record  shows  that  defendant's 
counsel  requested  an  instruction  on  man- 
slaughter In  the  fourth  degree.  There  is  no 
evidence  in  the  record  on  which  to  base  such 
an  Instruction.  Defendant  was  guilty  of  mur- 
der in  the  first  or  second  degree,  or  was  Jus- 
tified on  the  ground  of  self-defense.  There 
was  no  quarrel  at  the  scene  of  the  killing, 
and  no  physical  encounter,  other  than  the 
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shooting.  There  was  nothing  to  Indicate  the 
act  was  done  In  the  heat  of  passion.  De- 
fendant Is  tbe  only  living  witness  to  what 
transpired  at  that  time,  and  all  his  testimony 
tended  to  show  that  he  acted  in  self-defense 
to  prevent  an  apparent  assault  by  tbe  de- 
ceased. The  court  did  not  err  in  refusing  to ' 
give  this  sort  of  an  Instruction. 

[6]  There  is  ample  testimony  to  support 
the  verdict.  There  had  been  serious  trouble 
between  defendant  and  deceased  over  the 
possesalim  and  use  of  the  farm,  and  over  de- 
fendant's cattl&  There  was  substantial  evi- 
dence  of  threats  by  defendant  that  indicated 
deceased  as  the  object  Even  if  defendant 
bad  not  admitted  the  killing,  there  was  abun- 
dant evidence  that  he  fired  tbe  fatal  shots, 
and  his  immediate  flight  and  subsequent  re- 
slstaice  to  arrest  point  eloquently  to  the  fact 
of  his  guilt  All  these  facts  fully  Juittify  the 
verdict  returned  by  tbe  Jury. 

The  information  follows  substantially  the 
form  used  in  Indictments  and  informationfe 
repeatedly  held  by  this  court  to  be  good.  It 
is  not  necessary  to  set  It  out  in  this  opinion 
or  to  cite  authorities  in  its  support 

[I]  The  point  that  the  verdict  is  not  suffi- 
cient in  form  or  substance  to  support  the 
Judgment  is  entirely  without  merit  The  ver^ 
diet  was  as  follows: 

"We,  the  Jury,  flnd  tbe  defendant  J.  O.  lik- 
ens, guilty  of  murder  in  the  second  degree,  and 
do  assess  his  punishment  at  i'mprisonment  in 
the  penitentiary  for  15  years." 

It  carries  its  own  proof  of  its  entire  suffi- 
ciency. 

Finding  no  reversible  error  in  this  record. 
tht  Judgment  at  the  trial  court  is  affirmed. 

All  concur. 


JENKINS  V.  JENKINS.     (N*.  2t6S2.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  26,  1821.) 

Courts  4s»23l  (40)— Appeal  from  Judgmest  for 
proilts  and  rents  of  which  widow  had  been 
deprived  held  lOt  within  Jurlsdiotlon  of  Su- 
preme  Court. 

Where  widow  died  prior  to  rendition  of 
judgment  in  her  suit  to  have  dower  assigned 
and  homestead  set  off,  and  to  compel  an  ac- 
coimting  for  rents  and  profits  arising  from  the 
use  of  the  land,  and  the  snit  was  revived  in  the 
name  of  her  administrator,  an  appeal  from  the 
judgment  for  the  administrator  for  tbe  amount 
of  the  rents  and  profits  of  which  she  bad  been 
deprived  was  not  within  the  jurisdiction  of  the 
Supreme  Court;  the  title  to  the  land  not  ba- 
ing  affected  by  the  judgment,  and  the  jurisdic- 
tion being  therefore  in  the  Court  of  Appeals. 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty ;   Vernon  L.  Drain,  Judge. 
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Suit  by  Jane  Jenkins,  for  whom  Joseph 
Jenkins,  as  administrator  of  the  estate  of 
Jane  Jenkins,  deceased,  was  substituted, 
against  Thomas  Jenkins.  Judgment  for 
plaintiff,  and  defendant  appeals.  Cause 
transferred  to  Court  of  Appeals. 

Ben  Franklin,  of  Macon,  for  appellant. 
Nat  M.  Shelton,  of  Macon,  for  respond- 
ent. 

WHITE,  0.  This  suit  was  brought  In  the 
circuit  court  of  Macon  county  by  Jane  Jen- 
kins, the  widow,  against  Thomas  Jenkins,  son 
of  Thomas  L.  Jenkins,  deceased,  for  the  pur- 
pose of  having  dower  assigned  and  home- 
stead set  oft  In  80  acres  of  land  left  by 
Thomas  L.  Jenkins  at  his  death,  and  to  com- 
pel an  accounting  for  the  rents  and  profits 
arising  from  the  use  of  said  land  from  May, 
1910.  Thomas  L.  Jenkins  died  in  May,  1910 ; 
this  suit  was  filed  In  Jbne,  1918. 

The  plalntltr,  Jane  Jenkins,  died  before 
Judgment  was  rendered  In  the  case,  and  the 
suit  was  rerived  In  the  name  of  Joseph 
Jenkins,  administrator  of  her  estate.  The 
court  heard  the  evidence  before  the  death  of 
Jane  Jenkins,  and  rendered  judgment  after 
her  death,  assessing  the  value  of  the  rents 
and  profits  of  which  she  had  been  deprived 
at  $500,  and  rendered  judgment  in  favor  of 
the  administrator  for  that  amount ;  the  wid- 
ow's right  to  dower  and  homestead  having 
determined  at  her  death. 

This  court  is  without  jurisdiction.  The 
title  to  real  estate,  thou^  Incidentally  in- 
volved, is  not  affected  by  the  judgment. 
Kennedy  v.  Duncan,  224  Mo.  661,  123  S.  W. 
856;  Stough  v.  SteelvUle  Elec.  L.  ft  P.  Co., 
217  S.  W.  loc  at  619,  and  cases  cited.  The 
Duncan  Case  is  directly  in  point 

The  cause  is  transferred  to  the  Kansas 
City  Court  of  Appeals. 

BAILBT  and  MOZLET,  CO.,  concur. 

PER  CURIAM.  The  foregoing  oitoion 
by  WHITE,  C,  Is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 


STATE  ex  rel.  DOLMAN  v.  DICKEY  et  aL 

(two  oases).    (Nos.  22343,  22344.) 

(Supreme  Court  of  Missouri,  Division'  No.  2. 
May  26,  1921.) 

I.  Appeal  and  error  «=3238(3),  281(1)— In  the 

absence  of  motion  for  new  trial  and  arrest 

of  Judgment,  nothing  bat  record  proper  can 

be  considered. 

In  the  absence  of  motion  for  a  new  trial 

and  arrest  of  judgment,  nothing  but  the  record 

proper   can   be   considered   by   the   appellate 

court. 


2.  Appeal  and  error  «s>l20l( I)— Petition 
deemed  amended  In  ease  of  remand  for  trial 
on   particular  issuau 

Where  the  Supreme  Court  first  reversed 
outright  a  judgment  for  relator  commanding 
the  issuance  of  tax  bills  for  public  work,  but 
on  rehearing  remanded  the  case  for  determina- 
tion of  whether  the  contract  was  severable 
and  recovery  could  be  had  for  part  of  the  work, 
the  petition  on  retrial  must  be  considered  as 
amended  and  to  deal  solely  witb  that  issue. 

3.  Appeal  and  error  «=» 1 096 (I)— Propriety  of 
former  Judgment  not  reviewable. 

Where  a  judgment  of  mandamus  command- 
ing the  issuance  of  tax  bills  for  a  public  im- 
provement was  reversed  and  the  cause  remand- 
ed solely  on  the  issue  whether  portions  of  the 
contract  were  severable  and  recovery  could  be 
had  on  them,  relator,  who  merely  introduced 
the  previous  record  and  did  not  relitigate  the 
issue  as  to  whethcir  he  was  entitled  to  a  gen- 
eral recovery,  cannot,  where  judgment  went  in 
his  favor  on  the  second  trial,  by  filing  an  affi- 
davit for  appeal,  reopen  in  tlie  appellate  court 
the  question  of  his  right  to  a  general  recovery, 
for  in  such  case  the  appeal  is  on  the  record 
proper,  and,  as  the  petition  will  be  construed 
as  amended  to  present  only  the  issue  of  wheth- 
er items  were  severable,  etc,  the  previous  is- 
sue was  wholly  unpresented,  and.  If  relator  de- 
sired to  obtain  reconsideration  of  the  former 
judgment  he  should  have  directly  presented 
that  issue  in  the  lower  court 

4.  Appeal  and  error  «=» 1 097(1)— Party  by  ap- 
pealing from  Judgment  In  his  own  behalf  can- 
not obtain  review  of  former  adverse  ruling 
of  appellate  court  In  same  cause. 

Where  former  judgment  for  relator  was 
reversed  and  the  cause  remanded  solely  to  de- 
termine whether  he  could  partially  recover,  he 
cannot  by  appealing  from  the  judgment  in  his 
behalf  for  partial  recovery,  reopen  the  original 
litigation. 

5.  Contraota  «=>l7t  (1)— Rnle  as  to  severabil- 
ity of  Items  stated;    "severable  contrast." 

If  part  of  a  contract  to  be  performed  by 
one  party  consists  of  several  distinct  and  sep- 
arate items  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  per- 
formed or  is  left  to  be  Implied  by  law,  such 
contract  is  in  general  "severable,"  and  the  same 
rule  holds  where  the  price  to  be  paid  is  clearly 
and  distinctly  apportioned  to  different  parts 
of  what  is  to  be  performed,  though  the  latter 
in  its  nature  Is  single  and  entire. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sever- 
able Contract] 

Appeal  from  Circuit  Court,  Budianan 
County;    Thomas  B.  Allen,  Judge. 

Petition  by  the  State,  on  the  reIati<Hi  of 
John  E.  Dolman,  against  O.  B.  Dickey  and 
others  for  writ  of  mandamus.  From  a  judg- 
ment for  relator,  respondents  appeal,  and  re- 
lator also  appealed.    Affirmed. 

On  November  8,  1916,  relator  filed,  in  the 
circuit  court  of  Buchanan  county.  Mo.,  a  pe- 
tition for  mandamus  to  compel  respondents 
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to  issne  and  deliver  to  him  certain  tax  blUa, 
to  pay  for  the  construction  of  pavement  on 
a  street  in  St  Josepli,  Mo.,  a  city  of  the  first 
class.  The  relator  ia  the  assignee  of  the 
Standard  Construction  Company,  the  con- 
tractor In  the  performance  of  the  work.  Re- 
spondents made  their  return,  and  the  circuit 
court  aforesaid,  after  hearing  the  evidence, 
found  the  issues  In  favor  of  relator  and 
granted  a  peremptory  writ.  Said  defend- 
ants, in  due  time,  appealed  the  cause  to  this 
court.  Upon  a  hearing  of  the  case,  we  re- 
versed it  outright,  as  shown  in  the  opinion 
of  Comraissioner  White,  reported  in  280  Mo. 
536,  219  S.  W.  at  page  863  and  following. 
Belator  filed  in  this  court  a  motion  for  re- 
hearing. In  support  of  said  motion,  this 
court  was  requested  to  hold  that  the  con- 
tract mentioned  In  petition  was  severable, 
and  that  the  work  on  the  sidewalk  and  curb- 
ing mentioned  therein  was  substantially 
complied  with,  etc.  Thereupon,  at  the  in- 
sUnce  of  relator  (280  Mo.  536,  219  S.  W. 
368),  the  opinion  of  Commissioner  White 
was  modified  and  the  cause  remanded,  in 
order  that  the  trial  cojurt  might  ascertain 
whether  the  construction  of  the  curbing  and 
sidewalk  was  in  accordance  with  said  con- 
tract, and  could  be  separated  from  the  pav- 
ing, in  determining  the  price  to  be  paid  for 
same,  etc.  The  motion  for  rehearing,  after 
said  modification,  was  thereupon  overruled. 
Upon  the  filing  of  the  opinion  and  mandate 
of  this  court  in  the  circuit  court  aforesaid, 
the  latter  proceeded  to  dispose  of  the  case 
upon  the  petition  and  return  aforesaid  under 
the  directions  of  this  court  for  the  purposes 
aforesaid. 

It  appears  from  defendants'  bill  of  excep- 
ticHis  herein  that  relator,  In  the  retrial  of 
the  case,  offered  in  evidence  the  bill  of  ex- 
ceptions and  record  In  the  case  made  up  at 
the  fonder  trial.  Other  evidence  was  offered 
by  relator  in  support  of  his  contention. 

On  Mardi  29, 1920,  the  circuit  court  enters 
ed  the  following  Judgment  after  said  retrial: 

"Now  on  this  day  comes  the  plaintiff  by  John 
E.  Dolman,  its  attorney,  and  also  Qome  the  de- 
fendants, by  Charles  W.  Meyer,  their  attorney, 
and  the  mandate  and  opinion  of  the  Supreme 
Court  in  said  cause,  remanding  the  same  to 
this  court  for  further  proceedings  with  refer- 
ence to  the  sidewalk,  curb  and  driveways,  hav- 
ing been  filed  and  the  said  cause  in  accordance 
with  said  opinion,  now  coming  on  to  be  beard 
and  the  record  upon  the  former  trial  of  this 
cause,  the  bill  of  exceptions  and  the  original 
contract  having  been  introduced  in  evidence 
and  the  court  having  heard  the  arguments  of 
counsel  and  being  fully  advised  in  the  premises, 
finds  that  the  sidewalks,  curbing  and  drive- 
ways can  be  separated  from  the  paving  of  the 
roadway  and  that  the  prices  therefor  are  dif- 
ferent from  the  price  charged  for  said  drive- 
way, to  wit:  For  all  curbing  taken  up  and 
reset  per  linear  foot,  fifteen  cents.  For  new 
(artificial  concrete  stone)  curbing  furnished 
and  set  per  linear  foot,  forty-four  cents.  For 
(artificial  eoncrete  stone)  sidewalk  per  aqoart 


foot,  fourteen  cents  and  for  concrete  drive- 
ways  per  square  foot,  twenty  cents. 

"And  the  court  further  finds  that  all  of  said 
sidewalks,  curbing  and  driveways  were  con- 
structed in  accordance  with  the  contract,  and 
that  plaintiff  is  entitled  to  have  tax  bills  issued 
therefor  according  to  the  terms  of  said  con- 
tract, but  that  under  said  decision  of  the  Su- 
preme Court,  plaintiff  is  not  entitled  to  have 
tax  lulls  issued  in  payment  for  the  paving  of 
the  roadway  provided  for  in  said  contract. 

"It  is  therefore  ordered,  considered  and  ad- 
judged that  a  peremptory  writ  of  mandamus 
issue  against  said  defendants  and  against  the' 
board  of  public  works  of  the  city  of  St.  Joseph 
as  now  constituted  and  the  city  engineer  of 
said  city,  commanding  them  to  issue  and  de- 
liver tax  bills  to  said  John  E,  Dolman,  relator 
herein,  for  all  «dewalks,  curbing  and  driveways 
constructed  under  said  contract,  in  accordance 
with  the  prices  contained  therein  and  that  the 
city  engineer  certify,  authenticate  and  sign 
the  same  to  the  end  that  the  same  may  be  es- 
tablished as  a  lien  against  the  several  pieces 
and  parcels  of  land  liable  for  such  improve- 
ment 

"That  plaintiff  have  and  recover  interests  on 
said  tax  bills  st  the  rate  of  8  per  cent  per  an- 
num from  the  date  of  his  demand  therefor,  to 
wit  January  27,  1915,  and  that  said  relator 
have  and  recover  of  said  defendants  his  costs 
in  this  behalf  expended  and  hereof  let  execu- 
tion issue." 

On  April  2,  1920,  defendants  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled 
on  April  14,  1920.  Defendants,  in  due  time 
and  in  a  proper  manner,  appealed  to  this 
court. 

Relator  filed  no  motion  for  a  new  trial, 
nor  did  he  file  any  motion  in  arrest  of  Judg- 
ment He  filed  an  affidavit  for  appeal  on 
April  24,  1920,  and  took  leave  to  file  a  bill 
of  exceptions  during  the  May.  term,  1920, 
of  said  court. 

Relator's  aflldavlt  for  appeal,  which  was 
sustained,  reads  as  follows : 

"Comes  now  tb^  relator,  John  B.  Dolman,  in 
the  above-entitled  cause,  and  moves  the  court 
for  an  appeal  to  the  Supreme  Court  of  the 
State  of  Missouri.  John  E.  Dolman,  being  first 
duly  sworn,  on  his  oath  states  that  he  is  tbe 
relator  in  the  above-entitled  cause  and  that 
this  appeal  ia  not  made  for  vexation  or  delay, 
but  because  he  believes  himself  aggrieved  and 
injured  by  the  judgment  of  the  court  in  this 
cause.  J.  E.  Dolman. 

"Subscribed  and  sworn  to  l>efore  me  this 
16th  day  of  AprU,  1920,"  etc. 

The  respective  appeals  will  be  disposed  of 
separately  In  the  opinion. 

A.  F.  Lindsay,  City  Counselor,  and  C.  W. 
Meyer,  Asst  City  Counselor,  both  of  St 
Joseph,  for  appellants. 

John  B.  Dolman,  of  St.  Joseph,  tor  re- 
spondent 

BAILBT,  O.  (after  gtatliig  the  fiicts  aa 
above).  [1-4]  I.  Relator  insists  that  on  the 
Ncord  aforesaid,  he  la  entitled  to  have  this 
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oomrt  reconsider  the  law  of  tbe  can  as  de- 
clared la  the  opliiloii  of  Judge  White.  It 
la  trae  that  the  Supreme  Court,  In  a  few 
cases,  when  properly  presented,  has  recon- 
sidered its  former  ruling  on  the  seccnd  ap- 
peal, but  such  practice  Is  an  exceptlMi  to  the 
general  rule,  and  Is  not  to  be  encouraged. 
According  to  our  conception  of  the  law,  re- 
lator Is  tn  no  position  to  ask  at  our  hands 
a  reoonsideratloa  of  the  former  ruling,  de- 
nying the  writ  of  mandamus,  for  he  la  here 
Mthout  any  record  upon  wblcai  that  matter 
can  be  omsldsred. 

We  remanded  the  original  case,  at  the 
Instance  and  request  of  relator,  In  order  to 
give  him  a  chance  to  recover  tax  bills  for 
the  curbing  and  sidewalk,  if  the  trial  court 
should  find  that  the  contract  was  severable, 
etc.  The  Jurisdiction  of  the  circuit  court, 
upon  a  retrial  of  the  case,  was  limited  solely 
to  the  above  issue.  In  granting  relator's  re- 
quest for  a  retrial  of  the  above  matter.  It 
was  upon  the  theory  that  the  petition  and 
writ  were  to  be  considered  as  amended,  so 
as  to  deal  alone  with  the  above  Issue.  Both 
court  and  counsel  proceeded  in  the  second 
trial  upon  this  theory,  as  shown  by  the  pro- 
ceedings and  Judgment  rendered.  The  rec- 
ord proper,  then,  in  the  second  trial,  con- 
sisted of  the  petiticm  and  writ  as  amended, 
the  return  of  defendants,  and  the  Judg- 
ment heretofore  set  out.  As  shewn  by  the 
record,  relator  offered  testimony  upon  the 
retrial  of  the  case,  and,  after  Judgment  was 
rendered  in  his  favor,  upon  the  Issues  thus 
presented,  he  filed  no  motion  for  a  new  trial 
or  In  arrest  of  Judgment,  but  simply  filed 
the  alfidavit  for  appeal  heretofore  mentioned, 
and  has  sought  to  bring  the  case  here  with- 
out the  evidence,  or  without  any  matters  of 
exoeption,  which  may  have  occurred  during 
the  progress  of  the  triaL  It  has  long  since 
become  elementary  law  In  this  state 'that  in 
the  absence  of  a  motion  for  a  new  trial, 
and  in  arrest  of  Judgment,  nothing  but  the 
record  proper  can  be  considered  by  the  ap- 
pellate court.  State  v.  Orlflan,  08  Mo.  Io& 
cit.  674,  675,  12  S.  W.  358;  State  v.  Wray, 
124  Mo.  iQC.  cit.  542,  543,  27  S.  W.  1100; 
State  V.  Handley,  144  Mo.  loc.  dt  118,  119, 

46  S.  W.  1088;   State  v.  Revely,  145  Mo.  660, 

47  8.  W.  787;  Harding  v.  BedoU,  202  Mo. 
625,  100  S.  W.  638;  Stark  v.  Zehnder,  204 
Mo.  loc.  dt.  449,  102  S.  W.  992;  Gilchrist  v. 
Bryant,  213  Mo.  442,  111  S.  W.  1128;  Groves 
V.  Terry,  219  Mo.  595,  117  S.  W.  1167;  State 
ex  rel.  v.  Adkins,  221  Mo.  lo&  cit.  120,  119 
S.  W.  1091;  Hays  v.  Foos,  223  Mo.  421,  122 
S.  W.  1038;  Betzler  &  Clark  v.  James,  227 
Mo.  375,  126  S.  W.  1007;  St.  Louis  v.  Hen- 
ning,  ^  Mo.  44,  138  S.  W.  6;  Blancbard  v. 
Dorman,  236  Mo.  416,  417,  139  S.  W.  395; 
Realty  Co.  v.  Brewing  Co.,  247  Mo.  29,  152 
S.  W.  81;  Haggerty  v.  Ruth,  259  Mo.  221, 
168  S.  W.  587;  McKee  V.  Donner,  261  Mo. 
378,  879,  168  S.  W.  1198;  Case  v.  Garland, 
264  Mo.  463,  176  S.  W.  200;  SUte  ex  Int.  v. 


Morgan,  268  Mo.  loc.  dt.  271,  187  8.  W.  84; 
Tracy  t.  Tracy  et  al.,  201  8.  W.  902;  Pen- 
newell  et  aL  t.  Pennewell  et  aL,  204  S.  W. 
183;  Hosklns  y.  Nichols  et  aL,  213  S.  W. 
888;  State  v.  Bangb,  217  S.  W.  loc.  dt.  280. 

Numerous  other  authorities  in  this  state, 
to  the  same  effect,  can  be  found  reported. 

•The  i>etltlan  and  writ,  considered  as 
amended,  the  return  of  defendants,  consider- 
ed as  amended  to  correspond  with  same,  and 
the  Judgment  entered  on  the  second  appeal, 
C(mstltute  the  record  proper  in  this  case, 
but  not  In  the  former  proceedings.  State 
ex  rel.  Combs  v.  Staten  et  al.,  268  Mo.  loc 
cit.  295,  296,  187  S.  W.  43,  44.  As  hereto- 
fore shown,  there  is  nothing  for  review  be- 
fore us  on  relator's  appeal  but  the  record 
proper,  and,  having  received  all  he  asked  for 
in  this  proceeding,  he  has  no  legal  gromtd 
for  complaint  under  the  present  appeal, 

2.  Relator's  appeal  is  likewise  without 
merit,  for  the  obvious  reason  that  lie  has 
appealed  from  a  Judgment  in  his  own  be- 
half, without  complaining  of  any  error  In 
the  trial.  No  Judgment  was  rendered  against 
him  in  the  trial  qprt,  and  he  got  all  he 
claimed  In  the  retrial  of  the  case. 

8.  The  authorities  dted  by  relator  for 
reopening  the  original  controversy,  as  he 
has  attempted  to  do  by  simply  filing  an  af- 
fidavit for  appeal  tn  the  second  trial,  do  not 
dustain  his  contention.  It  will  be  found, 
ui)on  examination  of  the  records  in  those 
cases  where  the  original  opinion  was  recon- 
sidered upon  a  second  appeal,  that  on  the 
retrial  the  evidence  was  Introduced  as  in 
the  first  trial,  instructions  asked,  motions 
for  new  trial  filed,  etc.  If  the  trial  court 
refused  to  follow  our  ruling,  there  wonld 
be  no  necessity  for  a  reconsideration  of  the 
case  on  appeal;  but  if  it  followed  our  rul- 
ing, then  the  complaining  party  might  again 
appeal,  and  we  would  then  determine  wheth- 
er the  original  Judgment  should  stand.  In 
this  orderly  way  of  procedure,  the  trial 
court  would  not  be  ignored  in  the  proceed- 
ing, and  the  whole  record  would  be  before 
us  on  the  second  appeal  for  our  considera- 
tion. 

In  support  of  this  conclusion,  we  call  at- 
tention to  the  leading  case  in  this  state  of 
Hamilton  v.  Marks  et  aL,  63  Mo.  170  and 
following,  dted  and  relied  upon  by  relator. 
The  case  was  formerly  tried,  and  will  be 
found  reported  In  62  Mo.  at  page  78  and  fol- 
lowing, 14  Am.  Rep.  391.  On  a  retrial  of  the 
case,  evidence  was  heard,  instructions  asked, 
and  the  case  was  again  tried  as  formerly. 
This  court  then  bad  before  it,  in  the  usual 
manner,  the  record  and  proceedings  of  the 
second  trial,  showing  that  the  matters  com- 
plained of  were  again  before  this  court  for 
its  consideration. 

We  are  not  aware  of  any  rule  of  legal  pro- 
cedure in  this  state,  by  which  relator  can 
have  the  original  Judgment  and  proceedings 
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herein  leoonsldlerad,  as  he  has  attempted  to 
do  in  this  .case,  on  appeal  from  a  judgment 
In  his  own'  fav«r,  and  that,  too,  by  Ignortng 
the  trial  court,  and  falling  to  prodnce  for 
oar  consideration  the  evidence  and  other 
proceedings  had  before  the  trial  court 

Defendanti^  AiqpeaL 

[i]  4.  Judge  White's  opinion  (280  Ho.  680. 
219  S.  W.  363,  and  following)  contains  a  very 
full  statement  of  the  facts,  as  they  were 
presented  In  the  original  trial,  and  hence  It 
Is  not  necessary  to  Incumber  this  record 
with  a  reproduction  of  sama  The  evld«ice 
adduced  by  relator  at  the  second  tri&l  was 
amply  suflSclent  to  sustain  the  judgment  ren- 
dered in  the  present  case,  if  the  contract 
can  be  omstrued  as  anthorlzlng  the  sever- 
ance made  by  the  trial  court  in  its  Jndgmoit. 
We  have  examined  the  authorities  dted  by 
defendants  in  mtpport  at  their  oontentlcHi 
that  the  contract  in  controversy  is  not  sev- 
erable, yet  we  do  not  think  the  weight  of 
authority  1b  with  the  defendants  in  respect 
to  this  matter.  In  our  opinion,  the  prin- 
ciple of  law  whch  should  apply  in  a  case 
of  this  character  Is  very  clearly  and  force- 
fully stated  In  Amsler  v.  Broner  et  aL,  178 
HI.  Aki.  387,  338,  as  follows: 

*^f  the  part  of  a  contract  to  be  performed  by 
one  party  consists  of  several  distliict  and  lep- 
arate  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  per- 
formed or  is  left  to  be  implied  by  law,  such  a 
contract  is  in  general  severable,  and  the  same 
role  holds  where  the  price  to  be  paid  is  clearly 
and  distinctly  apportioned  to  different  parts  of 
what  is  to  be  performed,  thongh  the  latter  in 
its  nature  is  single  and  entire." 

The  xnrindple  of  law  above  announced  is 
supported  by  the  follawlng  authorities :  Keel- 
er  V.  aUTord,  165  IlL  544,  46  N.  B.  248:  Sie- 
gd  T.  IQaton  &  Prince  Co.,  165  HI.  550,  46  N. 
E.  449;  Barlow  Mf&  Co.  v.  Stone,  200  Mass. 
168, 160, 161,  86  N.  B.  306;  Dibol  &  Plank  v. 
W.  &  B.  H.  Mlnott,  9  Iowa,  403;  Fierson  et  al. 
y.  Crooks  et  aL,  115  N.  Y.  loc.  dt.  564,  565, 
22  N.  E:.  349,  12  Am.  St.  Rep.  831;  Wooteu 
V.  Walters,  110  N.  C.  loc.  dt.  265,  14  S.  E. 
734,  736;  Williams  v.  Bobb,  104  Mich,  242, 
246,  247,  62  N.  W.  352;  2  Parsons  on  Con- 
tracts (9th  Ed.),  S  4,  pp.  672-674;  Hammon 
on  Contracts,  S  463,  p.  907;  13  Corpus  Juris, 
i  528,  par.  4,  p.  663;  7  A.  &  Eng.  Bncy.  of 
lAW  (2d  Bd.)  par.  4.  p.  95;  3  BUiott  on  Con- 
tracts, S  2046,  pp.  229-231,  and  cases  dted. 

The  ruUngs  of  our  appdlate  courts  upon 
kindred  questions,  while  not  directly  in  point 
are  In  line  with  the  law  as  declared  in  above 
authorities.  NeU  v.  Kidge,  220  Mo.  233-257, 
119  S.  W.  619;  Porter  v.  Paving  &  Ck>nstruc- 
tion  Co.,  214  Mo.  loc.  dt  18  and  foL,  112  S. 
W.  235;  Haag  ▼.  Ward,  186  Mo.  325,  348;  i 
Beinert  Bros.  Const.  Co.  v.  Whitmer  (App;)  206 
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S.  W.  888;  City  of  MarTrille  v.  Cox,  181  Mo. 
AppL  loc  dt  263,  264,  167  S.  W.  1166;  Jop- 
lin  ex  rel.  t.  Freeman,  125  Mo.  App.  717, 
722,  103  S.  W.  130;  City  of  Marionville,  to 
Use,  V.  Henson,  65  Ma  App.  397. 

It  does  not  appear  from  the  record  hetan 
lis  that  defendants  are  liable  to  sustain  any 
loss  or  damage  should  the  judgment  below 
be  enforced.  In  our  opinion,  the  ends  of 
justice  .will  best  be  subserved  by  overruling 
defendants'  contention. 

6.  In  view  of  the  condusiona  h«»tofore 
reached,  the  judgment  of  the  trial  court  as 
to  relator  and  defendants,  is  hereby  af- 
firmed. 

WHITE  and  MOZLET,  CO,  concur. 

PER  CURIAM.  The  foregotaig  opinion  of 
RAILET,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


STATE  V.  EDELEN.    (N*.  22S80.) 

( Supreme  Oonrt  of  Missonrl,  IMvision  No.  2. 
Msy28,192L) 

1.  Criminal  law  «=»-ll34(3)—Defects  In  Infor- 
mation may  bo  remedied  on  new  trial  after  re- 
versal for  other  reasons. 

An  objection  that  an  information  was  not 
sworn  to  by  the  prosecuting  attorney  or  any 
other  person,  and  the  prosecntriz's  afBdavit  was 
not  sworn  to  and  filed  with  the  information, 
need  not  be  formally  decide^,  where  the  cause 
must  for  other  reasons,  be  reversed  and  re- 
manded, for  such  matters  may  be  voided  npon 
new  trlaL 

2.  Criminal  law  «=>!  134(3)— No  decision  on 
qnallfloatlon  of  Jurors  where  new  trial  granted. 

Upon  appeal  from  a  criminal  prosecution, 
whether  court  erred  in  overruling  defendant's 
challenge  to  the  qualification  of  certain  jurors 
need  not  be  dedded,  where  the  cause  is  revers- 
ed and  ihe  matter  not  likely  to  arise  upon  new 
trial. 

3.  Criminal  law  «=»!  171  (I)— State's  dramatis 
attempt  to  browbeat  defendant  witness  by 
presenting  questions  on  matters  not  covered 
by  main  eKamlnatloa  held  to  require  reversal. 

In  a  prosecution  for  fordble  rape,  where 
prosecutrix's  dothing  wss  in  evidence,  cross- 
examining  appellant  as  to  condition  of  such 
dothing  and  as  to  his  knowledge  of  how  she  ac- 
quired certain  marks,  braises,  and  injuries, 
which  matters  were  not  referred  to  in  the 
main  examination  of  defendant  as  a  witness, 
and  which  questions  were  presented  in  a  dra- 
matic manner,  constituted  error  prejudicial  to 
defendant's  rights  and  affected  extent  of  his 
punishment  assessed  by  the  jury,  and  indicates 
sn  intention  to  browbeat  and  discredit  defend- 
ant tMfore  the  Jury,  requiring  reverssl  of  con- 
viction. 
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4.  CrlmlMl  law  4=>696(S)— Error  to  refuse  to 
ttriko  OHt  evideaoo,  though  question  was  not 
okjeetad  to. 

In  a  proaeention  for  forcible  rape,  it  waa 
error  to  refnse  to  strike  tbat  part  of  a  physi- 
dan'a  testimony  where  he  was  asked  his  opin- 
ion of  what  made  certain  discolorationa  on 
prosecutrix's  garments,  and  replied  that  he 
thought  she  had  been  mistreated,  for,  while  the 
question  might  properly  have  been  objected  to 
on  the  ground  that  witness'  answer  would  in- 
yade  the  province  of  the  jury,  yet  the  defendant 
was  no't  bound  to  anticipate  that  the  witness 
would,  in  legal  effect,  give  it  aa  his  opinion  that 
defendant  had  raped  the  prosecutrix. 

5.  Criminal  law  e=>Bi\(2)  —  Instryotion  that 
Jury  should  consider  physloal  strength  of 
prosecutrix  and  defendant  held  reversible  er- 
ror as  a  palpaUe  comment  on  a  portion  of 
ttata't  evldenca. 

In  a  prosecution  for  forcible  rape,  instruct- 
ing the  jury  to  consider  the  physical  strength, 
ability,  and  power  of  prosecuting  witness  and 
defendant  and  the  condition  of  prosecutrix's 
clothing  Jield  erroneous  as  a  palpable  comment 
on  a  portion  of  the  state's  evidence,  particu- 
larly since  the  court  failed  to  advise  Uie  jury 
to  consider  evidence  of  the  conduct  of  prose- 
cutrix, who  testified  to  a  different  state  of  facta 
on  the  trial  from  what  her  evidence  disclosed 
at  preliminary  trial,  so  that  the  instruction  was 
not  only  unfair  and  in  violation  of  Bev.  St. 
Idld,  S  4088,  but  in  contravention  of  law,  and 
requires  reveraaL 

Appeal  from  Circuit  Oourt,  Clark  County; 
N.  M.  Pettlnglll,  Judge. 

Olen  Edelen  was  convicted  of  rape,  and 
bia  motions  for  new  trial  and  in  arrest  of 
Judgment  were  overruled  and  sentence  pass- 
ed, and  be  appeals.  Beversed  and  remand- 
ed for  new  trial. 

On  November  25,  1019,  the  prosecuting  at- 
torney of  Clark  county.  Mo.,  filed  with  the 
clerk  of  the  circuit  court.  In  vacation,  an 
information,  which,  omitting  caption,  reads 
as  follows: 

"Now  cornea  James  H.  Talbott,  prosecuting 
attorney  within  and  for  the  county  of  Clark 
and  state  of  Missouri,  basing  his  information 
upon  the  affidavit  of  one  Golda  Hoffeditz,  here- 
in filed,  gives  the  court  to  understand  and  be 
informed  tbat  one  Glen  Edelen,  on  or  about 
the  24th  day  of  August,  1919,  at  and  in  the 
county  of  Clark  and  state  of  Missouri,  in  and 
upOn  one  Golda  Hoffeditz,  unlawfully,  violently, 
ana  feloniously,  did  make  an  assault,  and  her, 
the  said  Golda  Hoffeditx,  then  and  there  un- 
lawfully, forcibly,  and  against  her  will,  felo- 
niously did  ravish  and  carnally  know.  Contrary 
to  the  form  of  the  statutes  In  such  cases  made 
and  provided  and  against  the  peace  and  dignity 
of  the  state.  [Signed]  James  H.  Talbott 
Prosecuting  Attorney  within  and  for  the  Connty 
of  Clark  and  State  of  Missouri." 

The  affidavit  mentioned  In  the  informa- 
tion, without  caption,  reads  as  follows: 


"Golda  Hoffeditz,  being  duly  sworn  on  her 
oath,  states  tbat  one  Glen  Edelen,  on  or  about 
the  24th  day  of  August,  1919,  at  and  in  the 
county  of  Clark  and  state  of  Missouri,  in  and 
upon  one  Golda  Hoffeditz,  unlawfully,  violent- 
ly, and  feloniously,  did  make  an  assault,  and 
her,  the  said  Golda  Hoffeditz,  then  and  there 
unlawfully,  forcibly,  and  against  her  will,  fe- 
loniously did  ravish  and  carnally  know.  Con- 
trary to  the  form  of  the  statutes  in  such  cases 
made  and  provided,  against  the  peace  and  dig- 
nity of  the  state. 

"[Signed]    Golda  Hoffeditz. 
"Subscribed  and  sworn  to  before  me  this  17th 
day  of  November,  1919. 

"[Signed]    James  M  Wadmore, 
"Clerk  of  the  Circuit  Court  of 

Clark  County,  Missouri." 

On  December  1,  1919,  defendant  filed  a 
motion  to  quash  said  Information,  which  was 
overruled  by  the  court.  On  December  8, 
1919,  defendant  was  arraigned,  and  altered 
a  plea  of  not  guilty.  On  December  8,  1919, 
appellant  was  placed  on  trial  before  a  Jury. 

The  state's  evidence,  in  a  general  way, 
teiided  to  show  the  following  facts: 

Prosecutrix,  Golda  Hoffeditz,  19  years  oC 
age,  lived  with  her  parents  on  a  farm.  Ap- 
pellant, 22  years  of  age,  lived  with  his  moth- 
er on  a  farm  about  2^  miles  distant  from 
the  said  prosecutrix.  Both  lived  in  the  vi- 
cinity of  the  town  of  Bevere,  Clark  county. 
Mo.  On  the  Qight  of  August  23,  1919,  appel- 
lant, in  a  Ford  touring  car,  took  prosecutrix 
to  Farmington,  where  they  attended  a  pic- 
ture show.  They  left  Farmington  on  their 
trip  homeward  about  11  o'clock  p.  m.,  re- 
turning the  same  route  they  bad  gone  until 
they  reached  the  town  of  Anson,  at  which 
place  appellant  grabbed  the  wheel  and  turn- 
ed Into  another  and  different  route,  which 
was  hilly  and  not  much  traveled  and  on 
which  route  there  were  few  or  no  houses, 
and  which  led  through,  along,  and  over  pri- 
vate ways  and  a  road  that  was  narrow  with 
brush  on  either  side.  Here,  according  to  the 
testimony  of  prosecutrix,  appellant  stopped 
the  car,  and  while  in  the  front  part  of  said 
car  forcibly  ravished  prosecutrix.  He  then 
took  prosecutrix  to  her  home,  arriving  there 
about  2:30  a.  m.,  August  24th.  Here  appel- 
lant left  prosecutrix  at  the  gate,  continuing 
on  to  his  home.  When  they  got  to  the  gate 
at  prosecutrix's  home,  appellant  asked  her 
if  he  could  come  back  and  prosecutrix  an- 
swered, "Try  it  if  you  want  to  get  run  off 
the  place."  Appellant  said  If  he  could  not 
come  back  he  wanted  his  ring;  whereupon 
prosecutrix  returned  his  ring,  received  from 
appellant  her  ring,  and  went  upstairs  and 
called  her  mother.  She  informed  her  moth- 
er of  appellant's  treatment  of  her  and  ex- 
hibited her  torn  and  blood-stained  clothing 
and  wounds  she  sustained.  When  prosecu- 
trix came  down  stairs  to  breakfast  that 
morning  she  made  complaint  to  her  father. 
She  did  not  eat  any  breakfast.    The  testl- 
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mony  showed  that  she  had  a  scratch  on  her 
chest,  mark  across  her  badt  and  stomach; 
her  arms  were  red  from  her  wrists  to  her 
elbows.  There  was  a  mark  on  her  wrist  and 
her  knees  were  discolored.  Her  private 
t>art8  bore  bruises.  Dr.  McConnell,  the  fam- 
ily physician,  was  called  the  afternoon  of  Au- 
gust 24th,  and  made  an  examination  of  pros- 
ecutrix. He,  In  company  with  Dr.  Bridges, 
made  an  examination  of  her  later  In  the  day. 
Dr.  McConnell  testified  that  be  found  a  dis- 
coloration on  her  back ;  that  she  complained 
of  tenderness  of  the  chest  and  knees;  that 
he  had  theretofore  treated  her  for  the  flu, 
which  left  her  in  a  nervous  condition;  that 
he  saw  no  discoloration  about  her  private 
parts  that  wonld  Indicate  that  anything  had 
happened  ;  that  there  was  some  laceration  of 
the  female  organs  and  a  slight  bloody  se- 
cretion. Dr.  Bridges  testified  that  prosecu- 
trix had  some  marks  on  her  body;  that  a 
mark  on  her  knee  had  begun  to  discolor; 
that  there  was  a  scratch  on  her  shoulder; 
that  her  foot  was  bruised;  that  her  private 
parts  were  tender  with  the  serum  mncua 
coming  from  the  vagina. 

Defendant's  Bvidence. 

The  testimony  on  the  part  of  appellant 
was  to  the  effect  that  on  several  occasions 
shortly  preceding  the  night  of  August  23, 
1919,  he  had  taken  prosecutrix  to  Farming- 
ton,  sometimes  alone  with  her,  at  other  times 
In  company  with  his  brother  and  sister  of 
his  deceased  wife;  that  on  these  occasions 
appellant  and  prosecutrix  would  ride  with 
their  arms  about  each  other  and  wonld  stop 
and  "visit"  on  the  way;  that  on  these  occa- 
sions he  would  have  his  arms  around  pros- 
ecutrix, feeling  her  body;  that  she  would 
sit  tn  his  lap  and  permit  him  to  hug  and 
kiss  her.  Appellant  admits  that  on  the 
.  night  of  August  23d,  In  returning  home  from 
Farmlngton,  he  left  the  main  road  at  An- 
son, because  It  had  been  freshly  worked  and 
made  travel  thereon  dlfiBcnlt.  He  testified 
that  he  and  prosecutrix  stopped  on  the  way 
and  that  he  bad  sexual  Intercourse  with  her 
while  he  was  upon  hla  knees  In  the  front 
part  of  the  car,  but  that  he  did  not  force  her. 
The  testimony  further  shows  that  at  this 
time  prosecutrix  weighed  about  93  pounds 
and  appellant  about  160  pounds. 

Such  other  parts  of  the  testimony,  the 
Instructions,  rulings  of  the  court,  etc.,  as 
may  be  deemed  necessary  or  important,  will 
be  considered  in  the  opinion. 

On  December  4,  1919,  the  Jury  found  de- 
fendant guilty  and  assessed  his  pimishment 
at  imprisonment  In  the  penitentiary  for  25 
years.  Defendant,  In  due  time,  filed  his  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment Both  motions  were  overruled,  and  on 
the  following  day  the  court  rendered  Judg- 
ntent  and  passed  sentence  upon  appellant  in 
conformity    to   the   terms   of    the   verdict. 


Thereupon    defendant    duly    appealed    the 
cause  to  this  court 

Perry  S.  Rader,  of  Jefferson  City,  and  T. 
L.  Montgomery  and  J.  A.  Whiteside,  both  of 
Kahoka,  for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Albert 
Miller,  Asst.  Atty.  Oen.,  for  the  State. 

RAILET,  O.  (after  stating  the  facts  as 
above).  [1]  On  December  1,  1919,  appellant 
filed  his  motion  to  quash  the  Information 
heretofore  set  out,  upon  four.groimds,  two  of 
which  read  as  follows: 

"(1)  Because  the  Information  is  not  verified 
by  the  prosecuting  attorney,  or  any  one  else. 

"(2)  Because  the  informatiou  is  not  based 
upon  the  official  oath  of  the  prosecuting  attor- 
ney.   •    •    •" 

The  information  was  not  sworn  to  by  ei- 
ther the  prosecuting  attorney  or  any  other 
person.  It  purports,  on  its  face,  to  be  based 
on  the  affidavit  of  Oolda  HofTeditz,  which 
contains  substantially  the  same  facts  as  are 
set  out  In  the  information.  The  affidavit  of 
the  prosecutrix,  supra,  was  sworn  to  and  filed 
with  the  information.  The  sufficiency  of  the 
latter  is  properly  challenged  by  the  motion  to 
quash.  It  Is  strenuously  insisted  by  appel- 
lant that  the  trial  court  committed  reversible 
error  in  overruling  his  motion  to  quash  said 
information.  We  will  postpone  a  considera- 
tion of  this  subject  until  we  determine  wheth- 
er it  is  necessary  to  reverse  and  remand  the 
cause  ^or  a  new  trial  upon  some  other  ground. 
If  it  should  become  necessary  to  reverse  and 
remand  the  case,  the  subjectrmatter  of  above 
complaint  can  be  obviated  by  the  filing  of  an 
amended  Information  covering  the  foregoing 
objection. 

[2]  2.  Ai^>ellant  assigns  as  error  the  action 
of  the  court  In  overruling  his  challenge  as  to 
the  qualification  of  certain  jurors  to  sit  In 
the  trial  of  the  case.  This  proposition,  like 
the  preceding  one,  would  not  probably  arise 
upon  a  retrial  of  the  cause,  and  hence  will  be 
postponed  until  other  questions,  hereafter 
mentioned,  are  determined. 

[3]  8.  AppeUant  earnestly  contends  that 
with  the  sanction  of  the  trial  court  his  con- 
stitutional and  statutory  rights  were  ruth- 
lessly stricken  down  by  counsel  onployed  to 
assist  the  state,  who  compelled  him,  under 
the  ruling  of  the  court  and  against  his  pro- 
test, to  testify  before  the  Jury  as  to  prejudi- 
cial matters  not  brought  out  or  referred  to 
in  his  examination  in  chief.  We  were  much 
impressed  with  the  seriousness  and  import- 
ance of  this  charge  at  the  oral  argument  in 
this  court,  and  will  endeavor  to  set  out  the 
substance  of  the  testimony,  with  the  rulings 
of  the  court  In  respect  to  this  matter,  while 
considering  same. 

While  the  prosecutrix  was  upon  the  stand, 
the  clothes  and  underclothes  which  she 
cUlnis  to  have  worn  were  produced  before 
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the  Jai7,  eadi  Item  Identlfled,  some  of  which 
were  torn,  and  some  had  spots  on  them. 

The  cross-examination  of  defendant  was 
.conducted  by  Mr.  Hartzell.    The  first  three 
pages  of  same,  taken  literally  from  the  tran- 
script <m  file,  read  as  follows: 

"Q.  Do  fbn  know  how  the  prosecuting  wit- 
ness trot  that  black  and  blue  mark  six  inches 
long  and  half  an  inch  wide  on  her  back.  (De- 
fendant's counsel  objects,  because  this  is  the 
defendant  and  there  was  no  evidence  about  it 
in  his  examination  in  chief.) 

"By  the  Court:  The  objection  is  orerruled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time 
doly  except  and  saves  herein  his  exception.) 

"Q.  Do  yon  know  how  that  black  and  blue 
mark  on  the  back  of  the  prosecuting  witness, 
about  six  inches  long  and  from  a  half  to  an 
inch  wide,  got  there?    A.  No,  sir. 

"Q.  You  don't  know  how  she  got  that?  A.  I 
do  not. 

"Q.  Do  you  know  anything  about  a  scratch 
on  her  breast?    ▲.  No,  sir. 

"Q.  Yon  don't  know  how  she  got  that?  A. 
No,  sir. 

"Q.  Do  yon  know  ahont  the  mark  on  her 
foot?    A.  No,  sir. 

"Q.  Do  you  know  how  she  got  that?  A.  No, 
sir. 

"Q.  Do  you  know  anything  about'  the  mark 
on  her  knee?    A.  No,  sir. 

"Q.  Do  you  know  how  she  got  that?  A.  No, 
■ir. 

"Q.  Did  yon  ever  see  those  clothes  before? 
A.  Yes,  sir. 

"Q.  Where  m.  yon  see  them  last?  A.  On 
Qoldie  Hoffediti.  (Defendant's  counsel  objects, 
because  this  is  the  defendant  and  was  not  ex- 
amined ahont  it) 

"By  the  Court:  The  objection  is  overruled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time 
duly  except  and  saves  herein  his  exception.) 

"Q.  Look  at  the  garment  I  now  show  you  as 
spoken  of  as  the  dress  of  the  prosecuting  wit- 
ness; did  she  hare  that  on  that  night?  A.  She 
did. 

"Q.  Do  yon  know  anything  about  that  hole 
in  the  dress?    A.  No,  sir. 

"Q.  Look  at  the  garment  called  the  skirt; 
did  yon  see  that  that  night?  (Defendant's 
counsel  objects,  because  this  is  the  defendant 
and  for  same  reasons.) 

"By  the   Court:  The  objection  is  overmled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time 
dniy  except  and  saves  herein  his  exception.) 
"A.  Yes,  sir.      , 

"Q.  Look  at  the  garment  spoken  of  as  the 
skirt;  did  yon  see  that  that  .night?  (Defend- 
ant's counsel  objects  because  this  is  the  defend- 
ant, and  for  same  reasons.) 

"By  the  Court:  The  objection  is  overruled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time  duly 
except  and  saves  herein  his  exception.) 
"A.  No,  sir. 

"Q.  Did   you   know   of  that  condition  that 
night?    A.  No,  sir. 
"Q.  Did  yon  see  it  that  night    A.  No,  sir. 
"Q.  Look  at  the  garment  known  as  the  draw- 
ers In  the  record;  have  yon  seen  that  before? 


(Defendant's  connsd  objects,  hecanse  fUs  to 
the  defendant  and  for  same  reasons.) 

"By  the  Court:  The  objection  is  overruled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time  duly 
except  and  saves  herein  his  exception.) 

"A.  No,  sir. 

"Q.  Feel  of  them  and  see  if  yon  ever  felt 
them  that  night?  (Defendant's  coansel  objects, 
because  this  is  the  defendant  and  for  same  rea- 
sons.) 

"By  the  Court:  The  objection  is  overruled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  tune 
duly  except  and  saves  herein  his  exception.) 

"A.  Yes,  sir;   1  probably  did." 

Practically  all  of  that  part  of  the  croes- 

ezamlnation  above  quoted,  Indudlng  the 
clothes  exhibited  in  connection  with  same,  re- 
lated to  matters  which  had  not  been  brought 
out  or  referred  to  In  chief.  In  addition 
thereto,  the  truth  of  the  matters  referred 
to  in  said  questions  was  assumed,  although 
defendant  was  standing  upon  the  general 
Issue,  and  with  some  evidence  contradicting 
some  of  the  assumed  facts.  By  way  of  Il- 
lustration, the  first  question  above  quoted 
reads: 

"Q.  Do  yon  know  how  the  prosecuting  wit- 
ness got  that  black  and  blue  mark  six  indies 
long  and  half  an  inch  wide  on  her  back?" 

This  question  Improperly  related  to  matters 
not  referred  to  In  chief,  and  It  assumed  that 
the  alleged  marks  upon  the  body  of  prosecu- 
trix existed,  in  the  face  of  the  general  issue 
pleaded  by  defendant. 

The  evidence  In  regard  to  the  matters 
above  referred  to  had  been  placed  before  the 
Jury  In  detail.  It  Is  evident  from  the  dra- 
matic way  In  which  the  above  questions  were 
propounded  and  the  answers  obtained,  with 
the  sanction  of  the  court,  that  they  were  very 
prejudicial  to  the  rights  of  defendant,  and 
bad  much  to  do  with  the  extent  of  the  pun- 
ishment In  this  case.  We  feel  constrained  to 
observe,  after  reading  the  above  examination, 
that  the  questions  propounded  were  Intended 
to  browbeat  and  discredit  defendant  before 
the  Jury,  and  evidently  had  the  desired  effect 
The  foregoing  cross-examination  of  defend- 
ant. In  respect  to  matters  not  brought  out  or 
referred  to  In  his  direct  examination,  was  not 
only  prejudicial,  bnt  in  direct  conflict  with 
our  organic  and  statutory  law.  Section  23 
of  article  2  of  our  Constitution ;  section  403C» 
R.  S.  1919 ;  State  v.  Drew,  213  S.  W.  106, 107 ; 
State  v.  Bowman,  272  Mo.  loc.  cit.  501, 199  S. 
W.  161 ;  State  v.  Goodwin,  271  Mo.  loc.  dt  81 
and  foL,  193  S.  W.  725;  State  v.  Swearengin, 
269  Mo.  loc.  cit  185,  190  a  W.  268;  State  v. 
Pfeifer,  267  Mo.  loc.  dt  30,  183  S.  W.  337; 
State  V.  Kyle,  177  Mo.  659,  76  S.  W.  1014. 
The  above  cross-etamlnatlon  of  defendant 
was  not  only  improper,  but  the  dramatic 
manner  In  which  the  Iprosecutriz's  dothea 
were  paraded  before  the  Jury  as  a  part  of 
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tblB  Improper  cross-examination  was  well  cal- 
culated to  Intensify  a  feeling  of  prejudice 
against  api)eUant 

[4]  4.  Appellant  complains  of  the  ruling  of 
the  trial  court  In  refusing  to  strike  out  a  part 
of  the  testimony  of  Dr.  Bridges.  The  latter 
testified  In  chief,  at  the  instance  of  the  state, 
that  he  noticed  discoloration  on  some  of  pros- 
ecutrix's dothlng.  The  following  then  oo- 
cnrred: 

"Q.  Under  yonr  opinion,  what  made  those  dia- 
odonUions  on  those  garments?  A.  I  thought 
the  had  ieen  mittreated."    (Italics  ours.) 

The  court  thereupon  overruled  defendant's 
motion  to  strike  out  the  above  answer  as 
simply  a  conclusion  of  the  witness.  While 
the  question,  as  asked,  might  properly  have 
been  objected  to  on  the  ground  that  the  an- 
swer of  the  witness  would  be  an  inVaalon  of 
the  province  of  the  Jury,  yet  the  defendant 
was  not  bound  to  anticipate  that  the  witness. 
In  answering  the  question,  would,  In  legal 
efTect,  give  It  as  his  opinion  that  defendant 
had  raped  the  prosecutrix.  Under  the  dr- 
comstances,  the  trial  court  should  have  sus- 
tained defendant's  motion  to  strike  out  said 
answer. 

[S]  S.  Appelant  complains  of  the  action  of 
the  court  In  giving  to  the  Jury  at  the  Instance 
of  the  state  Instruction  numbered  6,  which 
reads  as  follows: 

"The  court  instructs  the  jury  that  in  determin- 
ing whether  or  not  the  defendant  foreibly  ravith- 
ed  the  proseoutihg  idtnete  you  mag  take  into 
consideration  the  phyiical  strength,  ahilitg,  and 
power  of  the  prosecuting  vHtness  and  the  defend- 
mnt  at  the  time  of  the  alleged  offense,  the  phgsi- 
aal  condition  of  the  proseouting  loitness,  and  the 
condition  of  her  olotMng  immediatelv  after  time 
it  is  charged  the  act  complained  of  was  commit- 
ted, together  with  all  the  testimony  and  otlier 
facts  and  circumstances  in  the  case."  (Italics 
ours.) 

The  foregoing  instmctlon  is  a  palpable 
oommmt  on  a  portlop  of  the  evidence  given  in 
behalf  of  the  state.  Why  should  the  court 
emphasize  the  fact  that  the  Jury  ought  to 
consider  die  physical  strength  of  defendant 
and  the  prosecutrix,  as  well  as  the  letter's 
clothing,  etc.,  leaving  in  the  background  the 
substantial  evidence  tending  to  show  that  the 
jnrosecntrix,  at  the  preliminary  trial,  testi- 
fied to  a  difFerent  state  of  facts  from  what 
ber  evidence  disclosed  at  the  trial?  Why 
was  It  necessary  for  the  court  to  call  especial 
attention  to  the  matters  aforesaid,  and  yet 
taU  to  advise  the  Jury  to  consider  the  con- 
dact  of  prosecutrix  while  with  defendant  on 
prior  occasions?  Instruction  8,  given  in  be- 
half of  defendant,  properly  advised  the  Jury 
to  consider  all  the  facts  in  evidence.  This 
was  safflcient,  without  emphasizing  the  above 
facts,  as  Indicated  in  said  Instruction.  The 
giving  of  same  was  not  only  unfair  to  defend- 
ant and  a  violation  of  our  statute  (section 
4088,  B.  S,  1919),  but  In  contraTenUon  of 
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the  law,  OS  dedared  fat  numeroos  deci- 
sions of  tbis  court,  some  of  which  are  as 
foUows:  State  v.  AdUns,  226  S.  W.  loc. 
clt  982,  963;  State  r.  Viab,  196  S.  W.  loc. 
dt  998;  State  v.  Malloch.  209  Mo.  loc.  dt. 
239,  190  S.  W.  266;  State  v.  Rogers,  288 
Mo.  loc  dt.  412,161S.W.770;  State  v.  Shaf- 
fer, 253  Ma  loa  dt  837, 161  S.  W.  805 ;  State 
V.  Mitchell,  229  Mo.  loc.  dt.  697,  129  S.  W. 
91T,  188  Am.  St  Rep.  425 ;  State  v.  Ruther- 
ford. 152  Mo.  loc.  dt  133,  53  S.  W.  417 ;  State 
v.  Reed,  137  Mo.  loc  dt.  139.  38  S.  W.  674; 
State  v.  McCanon,  61  Mo.  160. 

In  State  v.  Adklns,  225  8.  W.  loc  dt  982. 
983,  we  reversed  and  remanded  the  cause  on 
account  of  the  giving  of  an  instruction  very 
similar  to  the  one  above  mentioned. 

6;,  Other  matters  have  been  briefed  by  ap- 
pellant's counsel,  induding  the  validity  of  the 
Information,  etc.,  but  as  these  questions  are 
not  likely  to  arise  on  a  retrial  of  the  case, 
we  have  not  deemed  It  necessary  to  pass  up- 
on same. 

On  account  of  tbe  errors  heretofore  pointed 
out,  the  cause  is  reversed  and  remanded  tor 
a  new  trial. 

WHITE]  and  MOZLEZ,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILETT,  C,  Is  hereby  adopted  as  the  opinion 
of  the  court 

All  concur ;  DAVID  B.  BLAIR,  J.,  In  sep- 
arate opinion  and  WALKBR,  J.,  in  separate 
opinion.  In  which  DAVID  B.  BLAIR,  J., 
concois. 

DAVID  B.  BLAIR,  J.  (concurring.  I  am 
unable  to  agree  with  the  conclusion  reached 
in  paragraph  3  of  the  majority  opinion.  In 
the  statement  of  facts  it  appears  that  defend- 
ant had  testified  that  he  and  the  prosecutrix 
stopped  on  the  way  home  and  that  he  had 
sexual  Intercourse  with  lier,  but  did  not  force 
her.  With  this  admission  from  defendant  It 
was  proper  to  ask  defendant  for  an  explana- 
tion of  the  condition  of  the  body  of  prose- 
cutrix and  of  the  dothlng  which  she  testi- 
fied she  wore  on  the  night  of  the  alleged  as- 
sault The  questions  may  be  objectionable 
on  the  ground  that  they  assumed  the  truth  of 
tbe  matters  referred  to  therein,  but  no  such 
objections  were  made  thereto  by  defendant 
The  objections  made  were  that  the  various 
questions  were  Improper  cross-examination 
of  the  defendant 

Even  though  the  defendant  had  not  been 
asked  in  direct  examination  to  explain  the 
condition  of  prosecutrix  and  her  dothes,  if 
the  bruises  were  received  by  her  and  her 
dothes  were  torn  at  the  time  of  the  aU^^ 
assault  sudi  facts  temded  strongly  to  con- 
tradict defendant's  testimony  that  proee- 
cntrix  willingly  yielded  to  him.  As  was  said 
In  State  v.  Foley,  247  Mo.  loc  dt  638,  163 
S.  W.  1019: 
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"Can  he  be  Bskei  by  his  counsel  'to  tell  what 
bapi>ened  there,'  actually  tell  part  of  it,  and 
then  take  refuge  in  the  statutory  privilege?  We 
think  not  The  state  need  not  categorically  fol- 
low what  was  said  in  bis  chief  examinatioa." 

I  agree  with  the  conclusions  reached  In 
paragraphs  4  and  5  of  the  majority  opinion, 
and  therefore  concur  In  the  result  reached  by 
the  learned  Gommlssioner. 

WALKER,  J.  I  concur  In  the  majority 
opinion  with  the  modification  that  It  should 
hold  that  the  motion  to  quash  the  Informa- 
tion was  properly  overruled.  Although  nei- 
ther the  affidavit  of  the  prosecuting  attorney 
nor  the  prosecuting  witness  was  indorsed  on 
the  information,  the  latter  alleges  that  It  was 
based  upon  the  affidavit  of  the  prosecuting 
witness,  which  was  filed  with  the  clerk  and 
Is  to  the  same  effect  as  the  information. 
This  procedure  constitutes  a'  sufficient  com- 
pliance with  the  requirements  of  sections 
3849  and  3850,  R.  S.  1919,  and  has  met  with 
the  approval  of  this  court  in  State  v.  Schnet- 
tler,  181  Mo.  173,  175,  185,  79  S.  W.  1123. 

DAVID  B.  BLAIR,  J.,  concurs  herein. 


STATE  V.  NELSON.    (No.  22620.) 

(Supreme  Ourt  of  Missouri,  Division  No.  2. 
May  26, 1921.) 

1.  Homloide  «=930g (2)— Evidence  held  to  Jus- 
tify charge  of  mastlanghter. 

Evidence  from  which  it  could  have  been 
found  that  deceased  was  killed  by  a  second 
shot  fired  after  he  had  retreated  some  distance 
justifies  a  charge  on  manslaughter,  although  de- 
fendant daimed  he  fired  only  one  shot  and  the 
evidence  of  the  circumstances  surrounding  the 
firing  of  that  shot  showed  that  it  was  either 
justified  or  unprovoked,  but  such  Instruction, 
since  Acts  1919,  p.  2S6,  abolishing  all  degrees 
of  manslaughter,  should  be  given  generally  un- 
der Rev.  St  1919,  t  3236. 

2.  Homicide  «=>297— Every  fact  which  wovid 
Justify  must  be  submitted. 

In  prosecution  for  homicide,  any  fact  which 
the  evidence  tends  to  show  would  justify  the 
killing  must  be  submitted  to  the  jury  in  order 
to  sustain  his  conviction,  even  though  requests 
of  defendant  for  submission  of  such  facts  were 
not  in  proper  form. 

3.  Homloide  €=»300(  12)— Failure  to  charge  oa 
self-defense  against  attack  by  companions  of 
deceased  held  error. 

Where  the  evidence  showed  that  deceased 
and  his  two  companions  were  acting  togther, 
and  that  the  assault  upon  defendant,  which  he 
claimed  as  justification  for  the  shooting,  was 
made  by  one  of  the  companions,  it  was  error  to 
give  an  instruction  on  self-defense,  which  relat- 
ed only  to  defense  against  deceased,  and  did  not 
include  the  right  of  defendant  to  defend  him- 


self against  an  attack  by  any  one  of  the  three 
companions. 

Appeal  from  Criminal  Court,  Jackaon 
CJounty;    B.  E.  Porterfleld,  Judge. 

Aaron  Nelson  was  convicted  of  manslaugh- 
ter In  the  fourth  degree,  and  he  appeals. 
Reversed  and  remanded. 

Dickinson  &  Hlllman,  of  Kansas  City,  foi 
appellant. 

Jesse  W.  Barrett,  Atty.  Oen.,  and  Mar- 
shall Campbell,  Sp.  Asst  Atty.  Gen.,  for  the 
State. 

WHITE,  O.  On  December  2,  1919,  the  de- 
fendant, a  colored  man,  .was  put  upon  his 
trial  charged  In  the  information  with  mur- 
der in  the  second  degree^  in  that  be  killed 
one  Walter  L.  Bell,  a  white  man.  The  jury, 
December  Sd,  found  him  guilty  of  manslaugh- 
ter In  the  fourth  degree,  and  assessed  hl» 
punishment  at  two  years  In  the  state  pen- 
itentiary.   He  appealed  from  that  judgment. 

The  defendant  was  a  small  lame  negro; 
he  kept  a  low-grade  rooming  house  for  Ne- 
groes and  Mexicans  at  305  West  FUth  street, 
in  Kansas  C^ty,  Mo.  On  the  night  of  June 
1,  1019,  Walter  L.  Bell  and  two  companions, 
Frank  Weeks  and  Alva  Bebee,  were  round- 
ing up  the  drinking  places  In  Kansas  City. 
They  t.ad  been  drinking  at  various  places, 
chiefly  a  species  of  wine  called  "Dago  Red." 
Tills  liquor,  designated  by  counsel  for  de- 
fendant as  a  "moral  anaesthetic,"  possessed 
a  quality  which  animated  the  drinker  with 
an  immediate  and  urgent  desire  for  more. 
About  12:30  that  night  the  three  men  went 
up  the  stairs  to  the  entrance  of  Nelson's 
place,  and  were  admitted  because  Nelson 
knew  Bebee.  It  appears  that  Nelson  had 
an  arrangement  by  which  he  could  observe 
who  was  coming  and  admit  only  his  frlenda. 
They  asked  Nelson  for  wine;  lie  offered 
them  beer.  Having  partaken  of  Dago  Bed, 
they  did  not  want  beer.  They  were  in  Nel- 
son's parlor  for  a  few  minutes,  and  what 
happened  there  for  a  time  was  of  little  sig- 
nificance, according  to  the  hazy  recollection 
of  Bebee  and  Weeks.  They  asked  Nelson 
to  play  some  pieces  on  his  Victrola;  be 
played  two  pieces,  and  they  paid  him  10 
cents  for  it.  While  they  were  there,  accord- 
ing to  Weeks,  some  one  reached  in  from 
another  room,  and  pulled  Bell  in  there^  and 
Weeks  reached  In  and  pulled  him  back. 

After  the  pieces  were  played  on  the  Vio- 
trola  two  colored  persons  came  in;  Weeks 
was  uncertain  whether  it  was  a  man  and 
woman  or  two  men.  Tlie  three  then  started 
to  leave.  Impelled  to  a  rather  expeditious 
exit  by  a  gun  in  Nelson's  hand,  and  iKtinted 
toward  them.  No  explanation  is  given  by 
either  Weeks  or  Bebee  as  to  the  cause  of 
Nelson's  menacing  them  with  his  weapon. 
He  followed  them  to  the  head  of  the  stairs 
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as  they  were  starting  down  with  tbe  gnn 
pointing  towards  them.  B«bee  had  in  hia 
hand  a  Quart  bottle  from  which  they  had 
emptied  the  Dago  Red  before  they  went  up 
to  Nelson's  place.  With  this  bottle  he  struck 
NeUon  over  the  head,  cutting  him  and  shat- 
tering tbe  bottle.  Nelson  then  fired  down 
the  stairway.  The  Dutch  courage  instilled 
by  the  potent  Dago  Red  was  Inadequate  to 
brace  them  against  firearms,  and  the  three 
fled  precipitately  down  the  stairs.  They 
ran,  according  to  Bebee,  but  "running"  ac- 
cording to  Weeks  was  not  sufficiently  descrip- 
tlve  of  the  expeditious  flight;  he  said  they 
"fell  down  the  steps."  They  got  to  the  street 
and  ran  west  on  Fifth  street,  .when  another 
shot  was  fired  and  Bell,  who  was  behind, 
fell  to  the  sidewalk;  he  was  dead  when  one 
of  the  witnesses  got  to  him. 

Several  .witnesses  heard  the  second  shot 
and  some  testified  it  came  from  a  window 
up  stairs,  and  one  swore  it  was  fired  from 
the  sidewalk  at  the  foot  of  the  stairs.  The 
bullet  struck  Bell  nearly  in  the  center  of 
tbe  back  of  the  neck,  at  the  root  of  the  hair; 
it  passed  between  the  Vertebrte  and  oat 
throng^  the  mouth,  breaking  two  upper 
teeth.  Hiere  was  an  abrasion  on  tbe  fore- 
head, contusions  in  front  of  the  right  ear, 
and  cats  <»  top  of  the  head.  There  was  a 
ftactnre  of  the  skull.  Tbe  opinion  of  the 
pliysiclan  who  made  the  post  mortem  was 
that  the  bullet  passed  ttirongh  the  vertebra 
and  caused  almost  instant  death ;  that  after 
being  wounded  the  deceased  could  not  have 
run  any  distance,  but  would  have  collapsed 
at  once.  The  lAysiclan  further  said  the 
fracture  of  the  sl^ull  might  have  been  caused 
by  his  fail  forward  on  the  sidewalk  after  he 
was  shot. 

Nelson  testified  that  he  was  In  his  parlor 
.wlien  the  bell  rang;  be  went  to  the  door, 
and  the  three  men  came  In  and  began  at 
once  to  hit  him  with  the  bottle;  he  always 
carried  a  gun  at  that  time  of  night.  He 
was  somewhat  stunned  by  tbe  blows,  and 
fired  only  once.  His  pistol  was  found  by 
the  officers  hidden  behind  the  piano,  and 
two  empty,  freshly  fired  shells  were  found 
in  it.  He  admitted  that  after  he  had  fired 
he  went  ba<^  in  a  room  and  told  some  girl 
who  was  in  there  that  the  law  would  be 
there  soon. 

Defendant  introduced  evidence  of  several 
witnesses,  who  swore  that  he  had  a  good  rep- 
utation as  a  peaceable  and  law-abiding  citi- 


[1]  I.  Appellant  assigns  error  t*  the  ac- 
tion of  tbe  trial  court  In  giving  the  Jury  an 
Jnstmetlon  authorisdng  a  conviction  for  man- 
slaughter. The  argument  is  that  there  was 
an  attack  with  a  deadly  weapon  whidi  Jus- 
tified his  firing  in  seU-defense.  If  his  tes- 
tlm<Hiy,  and  the  more  favorable  interpreta- 
tion of  the  state's  testimony,  should  be  ajf- 
piled,  it  is  argued,  it  was  self-defense  or 
nothing.    Any  Iftct  which  the  Jury  might 
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believe  would  mitigate  tbe  homicide  would 
Justify  an  acquittal.  Tbe  argument  pro- 
ceeds upon  the  theory  that  Bell  was  bit 
by  the  first  shot  .which  Nelson  sent  down 
the  stairs. 

The  state's  evidence  tends  to  shciw  that 
the  fatal  shot  was  fired  while  the  three  men 
were  flying  down  the  street  after  Nelson 
bad  run  a  distance  of  from  60  to  90  feet 
from  the  foot  of  the  stairway,  and  that  it 
was  the  second  shot  which  killed  m^,  At 
that  time  there  was  no  room  whatever  for 
self-defense.  Tbe  act  of  1919  abolished  all 
degrees  of  manslaughter.  Acts  of  1919,  p. 
256;  State  v.  Bird,  228  S.  W.  751,  loa  dt. 
753.  On  another  trial  with  the  same  evi- 
dence an  instruction  on  manslaughter  gen- 
erally should  be  given  under  section  3236,  R. 
S.  1919. 

II.  Appellant  assigns  error  to  tbe  giving 
of  instruction  No.  9,  as  follows: 

'"The  court  instructs  the  Jury  that  If  yon  find 
and  believe  from  the  evidence  that  the  defend- 
ant shot  and  killed  the  deceased,  and  at  the 
time  he  shot  him  defendant  apprehended,  and 
had  reasonable  cause  to  apprehend,  that  the  ' 
deceased  was  about  to  kill  defendant,  or  to  do 
him  some  great  bodily  injury,  then  he  had  the 
right  to  shoot  in  his  own  defense.  It  is  not 
necessary  that  tbe  danger  should  have  been  ac- 
tual and  about  to  fall  on  him,  but  it  is  neces- 
sary for  him  to  have  apprehended  it,  and  that 
there  should  have  been  at  the  time  he  shot  the 
deceased  reasonable  cause  for  such  apprehen- 
sion. It  is  for  yon  to  say  from  the  evidence  in 
the  case  whether  the  defendant  did  apprehend, 
and  had  reasonaUe  cause  to  apprehend,  that 
such  impending  harm  was  about  to  fall  on  him 
at  the  time  he  shot.  If  you  find  and  believe 
from  the  evidence  that  he  did  not  have  reason- 
able canse  to  apprehend  that  such  danger  was 
impending  at  the  time  he  shot,  then  he  is  not 
Justifiable,  his  apprehending  himself  in  danger 
is  not  sufficient;  he  must  have  had  reanonabie 
cause  to  apprehend  it,  and  of  that  you  are  to 
determine  from  all  the  facts  and  drcumstances 
in  the  case." 

It  will  be  noticed  that  this  instruction  au- 
thorizes an  acquittal  on  the  ground  of  self- 
defense  only  if  the  "defendant  apprehend- 
ed, and  had  reasonable  cause  to  apprehend, 
that  deceased  was  about  to  kill  defendant 
or  do  him  some  great  bodily  Injury." 

[2]  The  defendant  asked  several  tnstrac- 
tions  covering  self-defense  in  which  the  Jury 
were  directed  to  acquit  If  the  defendant 
had  good  reason  to  believe,  and  did  believe, 
he  was  in  such  danger  from' any  or  all  of  tbe 
defendants.  These  were  all  refused.  Wheth- 
er these  instructions  were  in  proper  form 
we  need  not  consider.        * 

It  is  said  by  this  court  In  the  case  of 
State  V.  McBroom,  238  Mo.  loc.  dt.  499,  141 
S.  W.  1021: 

"In  a  criminal  case  every  Issuable  fact  neces- 
sary  to  establish  the  state's  case  must  be  sub- 
mitted to  the  juxy." 
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A117  t&ct  whl(>h  tbe  eyidence  tends  to  show 
wonld  justify  a  homicide  must  he  submitted 
to  the  jury  for  determination  In  order  to 
authorise  a  ccwTlctlcHi.  State  t.  Harris,  232 
Mo.  loa  dt.  328,  134  S.  W.  636;  State  t. 
Starr,  244  Mo.  loc.  dt.  180,  148  S.  W.  862; 
State  T.  Schmulbach,  243  Mo.  loc  dt.  538, 
147  S.  W.  966.  For  Instance,  -where  a  de- 
fendant diarged  with  a  crime  has  fled, 
and  there  Is  eyidence  to  show  some  other 
cause  of  the  flight  than  an  attempt  to  escape 
justice,  it  is  error  to  give  the  ordinary  in- 
struction on  the  presumption  of  the  right 
to  flight  without  considering  tbe  qualification 
of  such  facts. 

[3]  In  this  case  the  three  companl(ms  were 
together,  and  were  acting  together,  and  tbe 
assanit  apon  tbe  defendant  was  made  by 
Bebee  and  not  Bell.  From  tbe  evidence 
it  Is  possible  to  bifer  that  tbe  first  shot 
was  the  fatal  one.  The  instruction  should 
have  incorporated  a  direction  that  if  tbe 
Jury  found  the  three  persons,  or  any  one 
of  them,  assaulted  tbe  defendant,  and  be 
belieyed,  and  had  reasonable  cause  to  be- 
lieve, they  or  either  of  them  was  about  to 
kill  him  or  do  him  great  bodily  injury, 
he  had  a  right  to  shoot  In  self-defense.  This 
predse  question  was  passed  upon  by  this 
court  In  the  cftse  of  State  v.  Adler,  146  Mo. 
18,  loc.  dt.  23,  24,  26,  47  S.  W.  794.  Under 
that  authority  tbe  Attorney  General  con- 
fesses error. 

Other  errors  are  assigned  to  the  action  of 
the  court  In  the  conduct  of  the  trial  which 
W»  deem  it  unnecessary  to  review,  because 
the  same  Incidents  probably  would  not  oc- 
cur in  another  trial. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

BATT.WY  and  MOZLEY,  CO.,  concur. 

PBgt  CUBIAM.  The  foregoing  opinion  by 
WHITE,  O.,  Is  adopted  as  the  opbiion  off 
the  court. 

All  tbe  Judges  concur. 


STATE  V.  MeBRIDE.    (No.  22656.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  26, 1921.) 

I.  Indictment  and  Information  «=>30— Indlet- 
ment  for  larceny  not  Insuffleieiit  as  to  return 
by  grand  jary,  eto. 
An  indictment  for  larceny  of  an  automobile, 
haying  the  proper  -recitals  and  charging  the  of- 
fense in  the  language  of  the  statute  defining 
grand  Urceny   (Bev.  St  1919,  f  3312),  being 
signed  in  due  form  by  the  prosecuting  attorney, 
as  required  by  section  3883,  and  indorsed  a  true 
hill  by  the  foreman  of  the  grand  jury,  in  ac- 
cordance with  section  388%  is  not  insuffident 


for  lack  of  shoTvlng  it  was  returned  by  a  law- 
fully constituted  grand  jury  and  that  it  was  not 
signed  by  tbe  foreman. 

2.  Indietment  anil  information  9s»l93-4rre9a« 
larity  In  Indlotmeat  for  laroeny  oared  by  stat- 
■te  of  jeofails. 

If  there  was  any  irregularity  in  an  indict- 
ment for  larceny  of  an  automobile  or  failnre  to 
state  that  the  grand  jury  had  been  regularly  im- 
paneled for  the  county,  it  was  cured  by  the 
statute  of  jeofaUs  (Bev.  St.  1919,  {  3906). 

3.  Witnesses  «=>350  —  Defendant  snbject  te 
or«ss-»xamln«tlon  to  prove  prior  ooivlctlons. 

Despite  Bev.  St.  1919,  f  4036,  limiting 
cross-examination  of  defendant  to  matters  re- 
ferred to  in  his  examination  in  chief,  etc,  un- 
der section  5439,  a  defendant  who' takes  the 
stand  in  his  own  behalf  is  subject  to  cross-ex- 
amination to  prove  prior  convictions  of  crimi- 
nal offenses  to  affect  his  credibility,  and  It  is 
proper  to  show  what  crime  he  has  been  convict- 
ed of  as  well  as  the  mere  fact  of  conviction. 

4.  Criminal  law  ^t:»723(3)— Argument  of  pros- 
ecuting attorney  referring  to  prevalence  of 
particular  crime,  eto,  not  error. 

In  a  prosecntioB  for  larceny  of  an  automo- 
bile, it  was  not  error  for  the  prosecuting  attor- 
ney, in  argument  to  the  jury,  to  refer  to  the 
prevalence  of  the  particular  crime,  and  to  urge 
the  jury  to  do  their  duty  with  that  in  view, 
and  to  argue  that  it  would  be  a  reflection  on 
them  to  fail  to  convict  and  assess  the  maximum 
punishment  under  the  evidence  before  them. 

5.  Criminal  law  ^»7 13— Arguments  of  prose- 
outing  attorney  referred  to  and  based  on  evi- 
dence legitimate. 

The  prosecuting  attorney's  statements  to 
tbe  jury  in  argument,  whether  he  characterizes 
defendant,  the  quality  of  his  crime,  or  urges 
the  jury  to  do  their  duty,  are  always  legitimate 
when  referred  to  and  based  upon  the  evidence 
before  the  jury. 

6.  Criminal  law  «=>875(3)— Verdiet  onder  In- 
dictment finding  defendant  guilty  as  charged 
in  Information  not  error. 

In  a  prosecution  under  an  indictment,  ver- 
dict finding  defendant  guilty  as  charged  hi  the 
information  was  not  error. 

7.  Larceny  <S=s>77(2)— InstnietloD  In  relation  to 
recent  possession  of  stolen  property  snstain- 
ed  by  evidenoe. 

In  a  prosecution  for  larceny  of  an  automo- 
bile, instruction  in  relation  to  the  recent  pos- 
session of  stolen  property  heUt  sustained  by  evi- 
dence. 

Appeal  from  Criminal  Court,  JacSson 
County;   E5.  B.  Porterfield,  Judge. 

John  ycBrlde  was  convicted  of  grand  lar- 
ceny,  and   he  appeals.     Judgment  affirmed. 

Bellemere  A  Langsdale,  of  Kansas  City, 
for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Bobert  J. 
Smith,  Aast  Atty.  Gen.,  for  tbe  Stat& 

WHITE,  O.  Tbe  appellant  was  convicted 
in  the  criminal  court  of  Jackson  county  of 
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grand  larceny.  He  was  cbarged  with  bavlng 
stolen,  August  4,  1919,  a  B^rd  automobile  of 
tbe  value  of  $S00,  the  property  of  W.  O.  H- 
drldge. 

The  evidence  for  the  state  showed  that 
Monday,  August  4,  1919,  Eldrldge  owned  a 
Ford  automobile,  for  which  he  had  paid 
$SS5  a  month  before.  On  that  date  he  parked 
his  car  at  Electric  Park,  In  Kansaai  City, 
about  8:30  p.  m.  He  returned  an  hour  later 
and  found  his  car  gone.  Be  next  sav^  the 
car  <m  August  0th,  at  Liawrence,  Kan.,  where 
he  identified  it  and  took  it  away.  He  identi- 
fied It  as  his  car  by  a  number  of  articles  he 
had  left  under  the  back  seat,  besides  the  reg- 
ular kit  of  tools  that  came  with  the  car.  He 
also  identified  it  by  appliances  he  had  at- 
tached to  It;  a  switch  on  the  dash,  a  coll 
lock,  wiring  for  the  tail  light,  a  cut-out,  and 
other  things.  When  he  recovered  the  car  the 
dty  license  plate  was  absent;  the  motor 
number  on  the  car  had  been  changed. 

The  undersherlff  at  Lawrence,  Kan.,  arrest- 
ed the  defendant  with  the  car.  The  defend- 
ant gave  his  address  as  Kansas  City,  and  his 
name  as  William  Hunter;  the  Jailer  booked 
him  by  that  name.  He  said  he  had  worked 
for  the  MetroiMlltan  Street ,  Railway.  He 
exhibited  a  bill  of  sale  dated  the  6tb  day  of 
Augnst,  1919,  whereby  one  C.  V.  Emery  sold 
and  assigned  the  automobile  to  William  Hun- 
ter. He  said  he  left  Kansas  City  after  the 
bill  of  sale  wae|  made.  The  def^idant 
claimed  to  own  the  property,  but  made  no 
attempt  to  retain  it  or  recover  possession 
after  it  was  taken  trom  him  by  the  sheriff. 
He  attempted  an  alibi.  Some  relatives  of  his 
wife  testified  that  he  was  visiting  his  wife's 
sister  at  a(  farm  near  Lawrence,  Kan.,  on 
Sunday  and  Monday,  August  3  and  4,  1919, 
and  remained  there  until  10:30  at  night,  Mon- 
day, August  4th,  which  would  cover  the  time 
at  which  the  autom(A>ile  disappeared. 

Defendant  also  introduced  witnesses  to 
prove  they  saw  him  purchase  the  automobile 
in  Kansas  City,  August  6th.  He  denied  that 
he  gave  his  name  as  William  Hunter,  but  tes- 
tified that  he  knew  a  man  by  that  name; 
that  William  Hunter  was  a  motorman  on  the 
Boanoke  line;  that  the  bill  of  sale  from 
Emery  to  Hunter,  which  was  ofTered  In  evi- 
dence, was  in  Hunter's  possession  when  the 
defendant  bought  from  Hunter  the  automo- 
bile in  question.  Neither  Hunter  nor  Emery 
was  produced  at  the  trial.  Defendant  ex- 
plained that  on  Friday  before  tbe  Monday  on 
which  the  car  is  said  to  have  been  stolen  he 
met  a  man  In  Kansas  City  with  a  Ford  car 
for  sale.  The  man  told  him  he  was  going  to 
St.  Joseph  and  would  return  and  let  him 
have  it  for  3500  when  he  came  back,  if  in 
the  meantime  he  did  not  sell  It  He  said  he 
would  be  back  Tuesday,  August  6th.  Tues- 
day morning  the  defendant  arrived  in  Kan- 
sas City  and  Hunter  showed  up  with  the 
car;  he  paid  Hunter  $500  for  it  and  the  trade 
was  concluded  the  next  day,  the  6th,  by  tbe 
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delivery  of  tbe  car  and  the  bill  of  sale.  Tbe 
defendant  explained  that  he  had  tbe  money 
in  his  pocket  to  pay  for  it,  some  of  which  he 
obtained  from  his  wife  and  the  rest  he  had 
carried. 

The  Jury  returned  a  verdict  of  guilty  and' 
assessed  the  defendant's  punishment  at  three 
years'  imprisonment  in  the  penltraitlary. 
From  that  judgment  he  appealed.  He  has 
filed  no  brief,  and  we  have  reconrse  to  the 
motion  for  new  trial  to  find  If  any  errors 
have  been  cranmitted  and  preserved  for  re- 
view. 

[1]  X.  It  is  claimed  that  the  indictment  Is 
insufildent,  in  that  it  is  not  shown  it  was  re- 
turned by  a  lawfully  constituted  grand  Jury, 
and  that  it  was  not  signed  by  the  foreman. 
The  indictment  has  the  proper  recitals,  and 
charges  the  offense  in  the  language  of  the 
statute  defining  grand  larceny  (section  3312, 
R.  S.  1919).  It  is  signed  in  due  form  by  the 
prosecuting  attorney  (section  3885,  R.  S. 
1919),  and  Indorsed  "a  true  bill"  by  the  fore- 
man of  the  grand  Jury,  in  accordance  with  sec- 
tion. 3882,  R.  S.  1919.  State  V.  Campbell,  210 
Mo.  loc.  dt  216,  109  S.  W.  706,  14  Ann.  Cas. 
40S. 

[2]  We  cannot  discover  in  the  indictment 
any  Irregularity  or  failure  to  state  that  the 
grand  Jury  had  been  regularly  Impaneled  for 
Jackson  county.  If  there  was  such  irregu- 
larity, it  was  entirely  cured  by  tbe  statute  of 
jeofails  (section  3908,  R.  S.  1919). 

[8]  II.  The  defendant  while  on  the  witness 
stand  testified  that  he  had  served  a  term  in 
the  MUsonri  state  penitentiary  at  Jefferson 
City.  On  cross-examination  the  state's  attor- 
ney asked  him  what  he  was  in  the  state  i>eni- 
tentlary  for.  This  was  objected  to;  objection 
overruled  and  exception  saved.  The  witness 
stated  he  was  in  for  grand  larceny.  The 
state's  attorney  then  asked  him  what  he  was 
in  Sing  Sing  prison  in  the  state  Of  New  York 
for.  Defoidant  denied  that  he  ever  wpi  in 
Sing  Sing.  To  this  question  the  defendant's 
attorney  objected,  and,  after  the  arguments 
of  some  length  which  followed,  the  court 
overruled  the  objection  and  the  state's  attor- 
ney changed  the  form  of  bis  question  and 
asked  the  defendant  tf  he  had  served  a  term 
of  three  years  In  the  state  prison  at  Sing 
Sing,  N.  T.,  for  robbery.  Defendant  an- 
swered in  the  negative.  To  all  this  there 
was  objection  and  exception. 

Section  6439,  R.  S.  1919,  provides  that  any 
person  who  has  been  convicted  of  a  criminal 
offense  is  a  competent  witness,  but  the  con- 
viction may  be  proved  to  affect  his  credibil- 
ity, either  by  the  record  or  by  his  own  cross- 
examination.  This  section  .repeatedly  has 
been  held  to  apply  to  a  defendant  who  takes 
the  stand  in  his  own  behalf,  notwithstanding 
the  provision  of  section  4086,  which  limits 
tbe  cross-examination  of  defendant  to  mat- 
ters referred  to  in  his  examination  in  chief, 
but  provides  that  a  defendant  In  such  case 
"may  be  contradicted  and  impeached  as  any 


Digitized  by 


Google 


694 


2S1  SOUTHWCSTERN  BBPOBTBB 


(Mo. 


otber  witness  In  tbe  case."  State  y.  Howe, 
228  S.  W.  loc.  dt  479;  State  t.  Splvey,  191 
Mo.  loc.  dt.  Ill,  90  S.  W.  81;  State  v.  Soy- 
ern,  226  Mo.  loc.  cit.  591,  125  S.  W.  769: 
State  V.  Corrigan,  262  Mo.  209,  171  S.  W.  51; 
State  V.  Johnson,  192  S.  W.  loc.  dt  442. 

If  tbe  defendant  may  be  Impeacbed  as  any 
otber  witness,  It  Is  not  only  proper  to  show 
that  be  bad  been  convicted  bnt  to  show  of 
what  crime  be  had  been  convicted.  If  tbe 
prosecutor  knew  or  had  information  that  the 
defendant  bad  served  a  term  in  tbe  peniten- 
tiary of  New  York,  It  was  entirely  proper  for 
blm  to  ask  tbe  witness  about  It,  although  be 
may  not  have  bad  a  record'  of  such  convic- 
tion in  a  form  to  be  admissible  In  contradic- 
tion of  the  witness.  He  took  bis  chance  on 
that.  We  cannot  infer,  because  be  failed  to 
produce  tbe  record  after  tbe  defendant  de- 
nied his  ccmvlctlon,  that  the  question  was  not 
asked  in  good  faith.  The  question  of  the 
prosecutor,  when  be  asked  the  witness  what  be 
had  served  in  Sing  Sing  for,  was  improper  as 
assuming  that  tbe  defendant  had  been  in  the 
penitentiary.  Tbe  objection,  however, .  was 
not  to  tbe  form  of  the  question  but  to  tbe  sub- 
stance, and  we  cannot  say  tbe  defendant  was 
harmed  by  tbe  question,  since  it  only  tended 
to  elidt  the  same  answer  that  tbe  succeed- 
ing question  brought.  He  bad  the  advantage 
of  bis  denial,  and  in  tbe  argument  had  the 
advantage  of  the  failure  of  the  state  to  at- 
tempt to  contradict  him  in  regard  to  it. 
There  was  no  reversible  error  in  tbe  cross-ez- 
amiiiatlon. 

[4,  i]  in.  In  bis  closing  argument  tbe 
prosecuting  attorney,  Mr.  Lee,  used  tbls  lan- 
guage: 

"I  said  any  antomobile  thief  that  cornea  into 
this  courtroom  coald  get  on  the  witness  stand; 
•  •  •  if  you  should  come  down  here  with  tes- 
timony sncfa  as  has  been  given  in  this  case  and 
lay  it  before  a  jury  of  12  men  and  they  brought 
in  a,  verdict  of  not  guilty,  wouldn't  yon  be 
ashamed  of  that  jury?" 

The  prosecutor  then  urged  tbe  Jury  to  fix 
tbe  maximum  punishment,  and  used  tbls  lan- 
guage: 

"I  say  nothing  will  stop  the  stealing  of  auto- 
mobiles in  this  community  until  jurors  will  go 
out  in  the  jury  room  and  be  bold  enough,  when 
tbe  testimony  warrants  it,  to  write  a  verdict  as- 
sessing the  maximum  punishment,  and  you  are 
demonstrating  you  are  good  citizens  and  believe 
in  the  enforcement  of  the  law  when  you  do 
that" 

It  is  not  error  for  the  prosecutor,  in  his  ar- 
gument to  tbe  jury,  to  refer  to  tbe  prevalence 


of  crime  and  urge  tbe  Jury  to  do  their  duty 
with  that  In  view,  and  argue  that  It  would  be 
a  reflection  upon  them  to  fall  to  convict  un- 
der the  evidence  before  them.  State  ▼.  Sher- 
man, 264  Mo.  loc.  dt  885, 175  S.  W.  73;  State 
V.  Banks,  258  Mo.  loc.  dt  493. 167  S.  W.  605; 
State  T.  Rogers,  253  Mo.  399,  loc.  dt  415,  161 
S.  W.  770;  State  v.  Hyland,  144  Mo.  loc.  clt 
313,  46  S.  W.  195;  State  v.  Elvins,  101  Mo. 
loc.  dt  246,.13  S.  W.  937;  State  v.  Zumbun- 
son,  86  Mo.  loc.  dt  113. 

From  the  cases  cited  it  appears  tbat  that 
sort  of  argument  is  not  error,  wbetber  tbe 
prevalence  of  crime  appears  from  tbe  evi- 
dence or  is  a  matter  of  common  knowledge  In 
a  community.  We  are  unable  to  find  any  au- 
thority which  says  that  a  prosecutor  may  not 
urge  tbe  Jury  to  fix  tbe  maximum  punish- 
ment where  be  believes  tbe  evidence  would 
warrant  It  Tbe  prosecuting  attorney's  state- 
ments to  tbe  jury  in  his  argument,  whether  he 
characterizes!  tbe  defendant  the  quality  of 
his  crime,  or  urges  tbe  Jury  to  do  their  duty 
in  the  case,  are  always  legitimate  when  re- 
ferred to  and  based  upon  the  evidence  before 
tbe  jury,  as  was  tbe  argument  in  this  case. 

£6]  IV.  The  prosecution  was  on  an  indict- 
ment. Tbe  verdict  of  tbe  jury  as  set  out  in 
tbe  bill  of  ex'ceptions  finds  tbe  defendant 
guilty  of  grand  larceny  as  charged  in  the  'In- 
formation." Tbls  is  assigned  as  error  in  the 
motion  for  new  tclaL  This  same  form  of 
verdict  returned  upon  a  trial  nnder  indict- 
ment; has  been  held  without  error  by  tbls 
court  because  In  no  way  prejudidal.  State 
V.  Taylor,  261  Mo.  loc.  clt  223,  224, 168  S.  W. 
1191. 

[7]  V,  No  feature  of  the  tnstruction  ts 
lacking  so  far  as  the  counsel  for  defendant 
has  pointed  out  in  bis  motion  for  new  trial. 
The  jury  was  fully  instructed  as  to  tbe  pre- 
sumption of  innocence,  reasonable  doubt,  and 
the  defendant's  attempted  alibi.  The  usual 
instruction  in  relation  to  tbe  recent  posses- 
sion of  stolen  proiperty  was  fully  sustained  by 
the  evidence  as  set  out  above.  The  instruc- 
tion gave  the  defendant  tbe  benefit  of  any  ex- 
planation be  might  produce  of  bis  possession, 
which  was  admitted. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment is  affirmed. 

RAILEY,  and  MOZLBT,  <X3n  concur. 

PER  CURIAM.  Tbe  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  tbe  opinion  of  tbe 
court. 

All  tbe  Judges  concur. 
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STATE  V.  PEARSON.     (No.  22585.) 

Supreme  Court  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

.  Criminal  taw  (8=3273— Plea  of  guilty  confess, 
es  oniy  trutli  of  fact  stated  In  Information, 
not  guilt  of  violation  of  statute  against  of- 
fense  charged. 

By  his  plea  of  guilty  defendant  charged  With 
illegal  voting  confessed  only  the  truth  of  the 
facta  stated  in  the  information;  the  plea  did 
not  involve  a  plea  of  guilty  of  violation  of  the 
statute  against  illegal  voting  unless  the  in- 
formation correctly  charged  commission  of  such 
critae,  and  defendant  can  take  advantage  of 
any  defect  in  the  information  by  appeal  or  on 
writ   of  error. 

2.  Elections  «=»328(2)— Information  faliod  to 
charge  Illegal  voting  in  violation  of  statute. 
Information  that  defendant  falsely  applied 
for   and  received  a  ballot  and  cast  it  at  the 
election  without  having  a  lawful  right  to  vote  in 
the  township,  in  that  he  was  not  then  and  there 
a  resident  and  qualified  voter  in  such  election 
precinct  of  such  township  in  such  county,  and 
was  not  then  and  there  a  citizen  of , the  county 
for  a  period  of  a  year  before  the  'day  of  the 
election,  which  he  knew,  did  not  charge  a  vio- 
lation of  R.  S.  1919,  {  3209,  in  that  defendant 
voted  at  an  election  when  he  was  not  a  qualified 
voter,   in  view  of  Const,  art.  8,  §  2,  defining 
the   residence  necessary  for  a  qualified  voter, 
and    Rev.   St.  1919,  {  4748^   requiring  that   a 
voter  shall  reside  in  the  state  one  year  and 
in  the  county  at  least  60  days  preceding  elec- 
tion, etc. 

Error  to  Circuit  Court,  Pemiscot  County; 
Sterling  H.  McCarty,  Judge. 

Isaac  Pearson  was  convicted  of  illegal  vot- 
ing, and  be  brings  error.  Judgment  re- 
vemed,  and  defendant  discharged. 

C.  Q.  Shepard,  of  Caruthersville,  for  plain- 
tiff in  error. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Albert 
Miller,  Asst.  Atty.  Gen.,  for  the  State. 

WHITE,  C.  On  information  filed  No- 
vember 14, 1920,  In  the  circuit  court  of  Pemis- 
cot county,  defendant  was  charged  with  il- 
legal voting  on  the  2d  day  of  November,  1920. 
On  the  17th  of  November,  at  the  same  term 
of  court,  the  defendant  appeared  In  person 
In  court,  waived  arraignment,  pleaded  guil- 
ty to  the  information  as  charged,  and  bis 
punishment  was  fixed  at  two  years'  imprison- 
ment in  the  penitentiary.  Afterwards  a  writ 
of  error  was  sued  out  in  this  court  by  the 
defendant 

[1]  I.  By  his  plea  of  guilty  the  defendant 
confessed  only  the  truth  of  the  facts  stated 
in  the  information.  It  did  not  involve  a  plea 
of  guilty  of  violation  of  the  statute  against 
illegal  voting  unless  the  information  correct- 
ly charged  the  commission  of  that  crime. 
He  could  take  advantage  of  any  defect  in  the 
ioformation  by  appeal  or  by  writ  of  error. 
State  V.  Kelley,  206  Mo.  loc.  dt.  693,  IDS  S.  W. 
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606,  12  Ann.  Cas.  681;   State  v.  Beppley,  278 
Mo.  loc.  cit.  339,  213  S.  W.  477. 

[2]  II.  The  information  charged  that  on  the 
day  of  November,  1920,  while  an  elec- 
tion was  being  held  In  Virginia  township, 
Pemiscot  county,  state  of  Missouri  (setting 
out  the  different  offices,  national,  state,  and 
county,  for  which  the  election  was  being 
held),  the  defendant  appeared  at  polling  pre- 
cinct No.  1  of  Virginia  township,  of  Pemiscot 
county,  falsely  applied  for  and  received  a 
ballot,  and  cast  said  ballot  at  said  election. 
Then  the  information  states  the  offense  thus: 

"Without  having  a  lawful  right  to  vote  there- 
in, in  tliis,  to  wit,  that  he,  the  said  Isaac  Pear- 
son, was  not  then  and  there  a  resident  and 
qualified  voter  in  said  election  precinct  of  said 
township  in  said  county,  and  was  not  then  and 
there  a  citizen  of  Pemiscot  county,  Ihlo.,  for  a 
period  of  one  year  before  the  dnte  of  said 
election,  all  of  which  the  said  Isaac  Pearson 
then  and  there  well  knew." 

Apparently  the  Information  attempts  to 
charge  an  offense  In  violation  of  section  3200, 
R.  S.  1919,  in  that  he  knowingly  voted  at  an 
election  when  he  was  not  a  qualified  voter. 
Section  2,  art  8,  of  the  Missouri  Constitution, 
defines  the  residence  necessary  for  a  qualified 
voter.  First,  he  shall  have  resided  In  the 
state  for  one  year,  and  In  the  county,  city,  or 
town  where  he  offers  to  vote  at  least  60  days, 
immediately  preceding  the  election.  Secticm 
4748,  R.  S.  1919,  requires  that  a  voter  shall 
reside  in  the  state  one  year,  and  in  the  coun- 
ty 60  days,  immediately  preceding  the  elec- 
tion, "and  shall  vote  only  In  the  township 
in  which  he  resides,  or,  if  in  a  town  or  dty, 
then  In  the  election  district  therein  in  which 
he  resides."  It  will  be  noticed  that  the  In- 
formation does  not  charge  that  Pearson  was 
not  a  resident  of  the  state  one  year'  next 
before  the  election,  but  that  he  was  not  a 
resident  of  Pemiscot  county.  A  voter  Is  not 
required  to  be  a  resident  of  the  county  for 
more  than  60  days.  It  further  says  that  he 
was  not  a  resident  at  the  time  "in  said  elec- 
tion precinct  In  said  Virginia  township." 
The  statute  does  not  require  that  he  shall 
live  In  the  precinct  in  which  he  voted,  but 
only  that  he  shall  vote  In  the  township  in 
which  he  resides.  The  Information  falls  to 
charge  that  defendant  was  an  illegal  voter 
either  In  not  having  resided  in  the  state  for 
the  requisite  time,  or  in  the  county  for  the 
requisite  time,  or  in  failing  to  reside  in  the 
township  In  which  he  sought  to  vote.  The 
Information  therefore  charges  no  offense. 

The  Judgment  is  reversed,  and  the  defend- 
ant discharged. 

RAILEY  and  MOZLEY,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


4t=3For  other  cases  see  same  topic  and  KBT -NUMBER  In  all  Key-Numbered  Digests  and  TDdexea 
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STATE  V.  HENDERSON.     (No.  22684w) 

(Sapr«me  Conrt  of  Miiwoaii,  DiTiaion  No.  2. 
May  20, 1921.) 

Reoelving  ttolen  goods  <3=>3— Knowledgo  of  IB- 
formation  laadlag  reasonably  prudent  man  to 
ballova  proporty  to  bo  stolen  not  sufRoiant 
guilty  knowledge. 
The  knowledge  by  peraon  receiving  stolen 
property  of  inch  facts  as  would  put  a  reason- 
ably prudent  man  exercising  ordinary  caution 
on  hia  guard,  or  such  as  would  cause  such  a 
man  exercising  sucii  caution,  under  the  circum- 
stances, to  believe  that  the  property  had  been 
stolen,  will  not  supply  the  knowledge  that  prop- 
erty was  stolen  necessary  to  a  conviction  for 
receiving  stolen  property. 

Ajfpeal  from  St  liouis  Circuit  Goart;  WUr 
son  A.  Taylor,  Judge. 

Devereaux  Henderson  was  convicted  of  re- 
ceiving stolen  property  knowing  it  to  liave 
been  stolen,  and  he  appeals.  Beversed  and 
remanded. 

Edward  S.  HcCuUen  and  Edward  W.  For- 
iatel,  both  of  St.  Louis,  for  appellant 

Jesse  W.  Barrett  Atty.  Gen.,  and  Albert 
Miller,  Aflst  Atty.  Gen.  (B.  W.  Otto,  of  Un- 
ion, of  counsel),  for  the  State. 

WHITE,  O.  The  appeal  Is  from  a  judg- 
ment, upon  conviction,  in  the  circuit  court 
of  the  city  of  St  Louis,  of  receiving  stolen 
property  knowing  It  to  be  stolen. 

One  Adolph  Kroner,  of  Kansas  City,  on 
July  28,  1917,  was  the  owner  of  a  Bulck  au- 
tomobile which  on  that  day  was  stolen  from 
where  It  stood  In  front  of  the  Union  Depot 
Subsequently  the  car,  Identified  by  the  motor 
number,  was  in  iwssession  of  the  defendant 
in  St  Louis,  and  sold  by  him  to  one  H.  A. 
Woerman.  Defendant  claimed  he  bought  the 
car  in  St  Louis  from  a  man  named  King.  A 
large  volume  of  evidence  appears,  offered  by 
tlie  state,  to  show  the  defendant's  guilty 
knowledge  which  evidence  it  is  unnecessary 
to  review, 

Tlie  only  point  urged  here  for  reversal  is 
the  giving  by  the  court  of  the  following  In- 
struction: 

"By  the  term  'knowing*  that  the  property  was 
stolen  is  not  meant  absolute  personal  and  cer- 
tain knowledge  on  the  part  of  the  defendant 
that  the  property  mentioned  In  the  indictment 
had  been  stolen,  but  such  knowledge  and  infor- 
mation in  his  possession  at  the  time  he  re- 
ceived the  same,  if  jou  believe  he  did  receive 
it  as  would  put  a  reasonably  prudent  man,  ex- 
ercising ordinary  caution,  on  bis  gnard,  and 
woQld  cause  such  a  man,  exerdslng  such  cau- 
tion, and  under  circnmstances  which  you  believe 
defendant  received  the  property,  to  believe  and 
be  satisfied  that  the  property  had  been  stolen. 
The  mere  naked  fact  of  the  possession  of  said 
iwoperty  by  the  defendant  raises  no  presump- 


tion that  the  defMidant  knew  that  said  property 
had  been  stolen  by  another." 

An  instruction  (rf  which  the  above  Is  an 
exact  copy  was  condemned  by  this  court  as 
reversible  error  la  a  similar  case.  State  r. 
EbbeUer,  222  S.  \IV.  loc.  dt  397.  The  ruling 
In  that  case  has  been  approved  and  followed 
In  several  later  cases. 

The  Judgmoit  is  reversed,  and  the  cause 
remanded. 

RAHEX  and  MOZLBT,  CO.,  cmicur. 

FEB  GUBLAM.  The  foregoing  opinio  by 
WHITE,  C  is  adopted  as  the  opinion  of  tbe 
court 

All  concur. 


STATE  V.  WILSON.     (No.  22669.)    . 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

1.  Homicide  4s»l 27— Information  for  marder 
held  snfflolont. 

An  information  for  murder  in  the  conven- 
tional form  and  properly  verified  held  to  ftrily 
state  the  facta  and  not  subject  to  attack. 

2.  Criminal  law  «=s>l038(3)— Defendant  not  r*- 
questing  lostruotions  oannot  complain  of 
those  given  wbloh  properly  declared  tho  law. 

Where  the  instructions  given  properly  de- 
clared the  law  of  the  case,  and  no  additional 
declarations  of  law  were  requested,  defendant 
had  no  valid  ground  of  complaint  in  regard  to 
the  instructions. 

3.  Criminal  law  «=»II59(2)— Not  province  of 
Supremo  Court  to  pass  upon  weight  of  evl- 
denoe. 

It  is  not  the  province  of  the  Supreme  C!onrt 
to  pass  npon  the  weight  of  the  evidence,  but 
only  to  ascertain  vrfaether  the  party  charged 
with  crime  has  been  fairly  and  properly  tried, 
and,  if  convicted,  whether  there  is  substantial 
evidence  tending  to  sustain  the  conviction. 

4.  Hoffllclda  iS=>254-^Ev1denoe  suffldeat '  to 
support  convlotlon  for  killing  In  hold-up. 

Evidence  held  sufficient  to  support  defend- 
ant's conviction  for  murder  in  the  second  de- 
gree in  killing  a  Chinese  laundryman  in  a  hold- 
up in  the  laundry. 

Appeal  from  Circuit  CJourt,  Jackson  Coun- 
ty; El  E.  Porterfleld,  Judge. 

Lewis  Wilson  was  convicted  of  murder  In 
the  second  degree^  and  he  appeals.    Affirmed. 

The  information  was  as  follovni: 

"Now  comes  Hunt  C.  Moore,  prosecnting  at- 
torney for  tbe  state  of  Missouri,  in  and  for  the 
body  of  the  county  of  Jackson,  and  upon  his 
oath  informs  the  court  that  Lewis  Wilaon, 
whose  Christian  name  in  full  ia  nnknown  to 
said  prosecuting  attorney,  late  of  the  county 
aforesaid,  on  the  16th  day  of  April,  1919,  at  the 
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coontr  of  JackBvn,  aUtt  of  ICsaonri,  in  and 
upon  one  CharUe  Wing,  then  and  there  being 
feloniously,  wittiilly,  premeditatedly,  on  purpose 
and  of  hia  malice  aforethought  did  make  an 
assault,  and  a  certain  revolving  pistol,  which 
was  then  and  there  loaded  with  gunpowder  and 
leaden  bullets,  and  by  him  the  said  Lewis  Wil- 
son in  his  hands  then  and  there  had  and  held, 
he,  the  said  Lewis  Wilson,  did  then  and  there 
feloniously,  wilf^illy,  premeditatedly, .  on  pur- 
pose and  of  his  malice  aforethought,  discharge 
and  shoot  off  at,  upon,  and  against  him  the  said 
Charlie  Wing,  and  he,  the  said  Levria  Wilson, 
with  the  leaden  bullets  aforesaid  out  of  the 
pistol  aforesaid  then  and  there,  by  force  of  the 
gunpowder  aforesaid,  by  the  said  Lewis  Wilaon 
shot  oif  and  discharged  as  aforesaid,  then  and 
there,  feloniously,  wilfully,  premeditatedly,  on 
purpose,  and  of  hia  malice  aforethought,  did 
strike,  penetrate,  and  wound  the  said  CSiaiiie 
Wing  In  and  upon  the  body  of  him,  the  said 
Charlie  'V^ng,  thus  and  thereby  then  and  there 
feloniously,  wilfully,  premeditatedly,  on  pur- 
pose, and  of  his  malice  aforethought,  giving 
to  him,  the  said  Charlie  Wing,  with  the  leaden 
bullets  aforesaid,  so  as  ^foresaid  discharged 
and  shot  off  out  of  the  pistol  aforesaid,  by  the 
said  Lewis  Wilson,  one  mortal  wound,  of  which 
said  mortal  wound  the  said  Charlie  Wing  on 
the  &aid  16th  day  of  April,  in  the  year  afoire- 
said,  the  said  Charlie  Wing  at  the  county  of 
Jackson  and  state  of  Missouri,  died;  and  so  the 
prosecuting  attorney  aforesaid,  upon  his  oath 
aforesaid,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  wilfully,  premeditatedly, 
'  on  purpose,  and  of  hia  malice  aforethought,  did 
Idn  and  murder,  against  the  peace  and  dignity 
of  the  state." 

On  May  26,  1910,  the  pr08e<mtlng  attorney 
of  Jackson  County,  Mo.,  filed.  In  the  criminal 
ooart  of  said  county,  a  verified  information, 
in  which  defendant  was  charged  with  felo- 
niously killing  one  Charlie  Wing,  on  the  16th 
day  of  April,  1919,  in  the  county  and  state 
aforesaid,  with  a  revolving  pistol  loaded  with 
gunpowder  and  leaden  bullets. 

On  May  81«  1919,  defendant  was  arraigned 
and  entered  a  plea  of  not  guilty. 

On  defendant's  application  a  (Aange  of 
Tcmne  was  awarded  and  the  cause  transferred 
to  division  2  of  the  criminal  court  of  said 
county. 

On  September  15, 1919,  the  trial  of  defend- 
ant was  conunenced  before  a  Jury. 

State's  Evidence. 

The  evidence  on  the  pfirt  of  the  state 
shows  substantially  the  following  facts: 
That  Charlie  Wing,  a  Chinaman,  whose  name 
In  tbe  Chinese  language  was  Chen  Young 
Shnng,  was,  at  tbe  time  of  his  death,  about 
78  years  of  age,  and  was  the  owner  of  a 
laundry  at  20  Bast  Missouri  avenne,  in  Kan- 
sas Cl^,  Mo.;  that  his  brother,  Harry  Wing, 
whose  Chinese  name  Is  Chin  Me  Sbung,  was 
working  with  him  at  the  laundry  on  tbe  16th 
day  of  April,  1919,  tbe  day  of  tbe  killing; 
that  deceased  was  working  in  a  rear  room  in 
the  laundry,  and  his  brother  was  working  in 
fhe  front  room;  that  about  9:30  to  10  o'clock 
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at  nlgjit  two  negroes  came  Into  the  front 
robm,  and  one  of  them  graU>ed  bold  of 
BLarry  Wing  from  behind,  and  the  latter 
screamed;  that  deceased  came  out  of  the 
back  room,  and  appellant,  who  had  grabbed 
Harry  Wing,  shot  and  killed  Charlie  Wing; 
that  after  the  shot  was  fired  deceased  kept 
going  towards  appellant,  traveling  13  or  14 
feet;  that  appellant  hit  him  four  or  five 
times  before  going  away;  that  Harry  Wing 
recognized  the  appellant  in  tbe  room  that 
nlj^t;  that  he  bad  been  there  before  to  bor- 
row some  money;  that  Harry  Wing  recog- 
nized defendant  as  the  man  ,who  shot  and 
killed  Charlie  Wing ;  that  be  recognized  him 
by  his  size,  by  a  scar  on  his  face,  and  by  the 
color  of  his  clothing;  that  defendant  came 
back  to  the  laundry  a  few  days  after  the 
killing;    that  Harry  WlAg  then  saw  him, 


again  recognized  him,  and.  went  to  find  some 
one  who  could  speak  English,  In  order  to 
have  him  arrested. 

A  Chinese  association  of  Kansas  City,  Mo., 
offered  a  reward  of  $600  for  the  ccniTlctlon 
of  tbe  man  who  ^d  the  killing. 

The  testimony  of  Harry  Wing  was  given  to 
the  court  and  jury  through  ^n  Interpreter 
named  WUUe  Tol. 

Defendant's  Bvldeoce. 

Appellant  testified,  in  substance,  that  he 
had  lived  in  Kansas  City  ever  since  1898; 
that  he  was  a  common  laborer,  enlisted  in 
the  army  in  1911,  and  was  discharged  In 
1914;  that  be  was  taken  into  tbe  army  under 
the  Selective  Draft  Act  (U.  S.  Comp.  St.  1918, 
D.  S.  Comp.  St.  Ann.  Supp.  1919,  fS  2044a- 
2044k) ;  that  he  had  never  been  convicted  of 
any  offense;  that  he  never,  on  the  night  of 
April  16,  1919,  or  at  any  other  time,  entered 
the  laundry  of  a  couple  of  Chinamen  on  Mis- 
souri avenue^  and  held  them  up  or  attempted 
to  hold  them  up ;  that  he  bad  nothing  to  do 
with  the  hold-up  of  that  place,  or  the  shooting 
of  tbe  Chinaman,  and  knew  nothing  about  It ; 
that  he  knew  the  women  who  worked  at  the 
laundry.  Bertha  Davis,  Mollle  King,  and  a 
girl  named  Gussle;  that  on  the  evening  of 
the  hold-up,  April  16,  1919,  he  was  at  1219 
Baltimore  avenue,  helping  a  fellow  In  a  Cigar 
store  and  pool  hall  whose  name  was  Turner 
Brown;  that  he  commenced  work  that  day 
about  S:30  to  6  o'clock,  and  worked  until  12 
or  12:30  at  night;  that  he,  Turner  Brown, 
and  Lackey  then  walked  to  Walnut  street; 
that  he  (defendant)  caught  a  car  and  went 
east;  that  Brown  caught  a  Vine  street  car; 
that  he  (defendant)  lived  at  923  Michigan 
street,  and  had  lived  there  about  two 
months;  that  he  worked  at  the  pool  hall 
when  he  did  not  have  a  steady  job;  that 
whoi  arrested  he  was  working  at  the  Albany 
Hotel,  Ninth  and  Charlotte,  and  had  been 
working  there  about  two  weeks;  that  he 
heard  about  the  killing  of  the  Chinaman  the 
next  day;  that  after  he  b^rd  of  the  Icllllng 
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he  went  to  the  laundry  to  pay  a  colored  wo- 
man, named  Bertha  Davis,  a  dollar  which 
he  owed  her;  this  was  the  following  evening 
after  the  murder. 

On  cross-examination  defendant  testified, 
in  substance,  that  he  read  about  the  killing 
in  the  Kansas  City  Post  on  April  17,  1919. 
It  said  a  Chinaman  was  killed  on  Mi.ssourl 
avenue ;  that  he  was  killed  by  two  big  yel- 
low negroes;  that  after  this  he  went  down  to 
the  laundry  and  paid  the  girl  the  dollar  he 
owed  her;  that  she  told  him  Charlie  got 
killed,  nud  he  told  her  he  saw  it  in  the  paper; 
that  he  had  been  down  at  the  laundry  about 
one  week  before  the  killing;  that  he  had  been 
there  thousands  of  times  before  the  killing, 
becnu.se  ho  worked  at  Armour's,  knew  the 
girls,  and  walked  by  there;  that  he  knew 
Bertha  Davis,  Mollie  King,  and  Gus.sie;  that 
he  borrowed  money  from  the  girls,  Imt  not 
from  the  Chinaman ;  that  he  went  down  to 
the  laundry  the  next  evening  after  the  kill- 
ing, and  saw  the  brother  of  deceased  there 
at  that  time;  that  he  and  the  brother  spoke; 
that  he  (witness)  had  a  heavy  scar  on  his 
face;  that  it  liad  been  there  some  time; 
that  it  was  there  two  years  before  tlie  trial; 
that  Felix  Payne  owned  the  barber  shop, 
where  defendant  was  working  aud  Turner 
Brown  was  manager. 

On  re-examiuation  defendant  testified  that 
in  10  minutes  he  could  go  out  and  get  100 
colored  persons  who  have  scars  on  one  or 
both  sides  of  their  necks. 

Turner  Brown  testified,  in  substance,  that 
on  April  IG,  1919,  he  was  manager  of  the 
pool  hall  and  cigar  stand  at  1219  Baltimore 
avenue;  that  he  knew  defendant,  and  the 
latter  worked  for  him  when  he  was  not  em- 
ployed elsewhere:  that  he  usually  commenced 
work  about  5:30  to  6  o'clock,  and  worked 
until  about  12  o'clock  at  night;  that  he  took 
the  car  to  his  home,  with  defendant,  after 
they  closed  up  on  the  night  of  the  killing. 

On  cross-examination  witness  testified  that 
he  heard  of  the  killing  the  next  morning 
after  it  occurred,  througli  his  wife;  that  he 
did  not  know  defendant  was  accused  of  the 
murder  until  after  his  arrest. 

Henry  Lackey  testified,  in  substance,  that 
he  was  an  asphalt  raker,  and  knew  derendant; 
that  he  was  with  defendant  the  night  of  the 
killing  at  1210  Baltimore  avenue;  that  lie 
and  Wilson  went  on  their  way  home  together 
that  night 

On  cross-examination  witness  testified  that 
he  was  working  there  at  1219  Baltimore  ave- 
nue with  defendant  and  Turner  Brown  on 
April  11th,  12th,  1.3th,  14th,  15th,  16th,  and 
17th:  that  he  and  defendant  would  take  the 
street  car  home  at  Twelfth  and  Walnut. 

Bertie  Davis  testified,  in  substance,  that 
she  had  worked  at  the  laundry  for  about 
four  years;  that  she  is  single  and  was  work- 
ing there  on  April  16,  1919;  that  she  worked 
for  deceased  and  his  brother;  that  Mollie 
and  Gussie,  two  other  colored  girls,  worked 
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there  with  her ;  that  she  leam 
of  Charlie  Wing  the  next  mt 
was  killed;  that  deceased's  b 
some  colored  men  came  In  and 
behind  and  choked  him ;  tha 
morning  deceased's  brother 
that  his  brother  had  been 
yellow  men. 

On  cross-examination  wit 
defendant  was  living  with 

Gussie  May  Horton  testified 
that  she  was  working  at  the  ' 
day  of  killing;  that  the  brot± 
told  her  the  next  morning  al 
two  big  yellow  men  came  In  t 
up,  and  shot  his  brother;  that 
big  negro,  but  is  not  yellow. 

Henry  Jerden.  sworn  as  a 
half  of  defendant,  testified,  in 
he  knew  nothing  about 
that  the  purported  stateuiet 
is  not  true;  that  he  was  sc 
the  alleged  statement.  Over  ti 
Mr.  Wasson,  said  statement  w 
jur.v.  It  states,  in  substanci 
.Terden  is  24  years  old ;  thai 
1019,  shortly. after  dinner,  Geo 
to  his  house,  and  said  he  bai 
spotted  out,"  and  asked  Jerd« 
go  out  with  Alfred  Cason  Clar 
that  Jerden  understood  they  w 
somebody,  aud  said  he  would 
that  he  met  these  two  men  tl 
they  went  to  the  laundry  of 
20  East  Missouri  avenue,  abt 
that  Clark  stayed  outside,  an 
went  inside  with  the  other  mi 
pulled  out  his  gim  and  told  the 
to  "throw  up  their  hands";  till 
ran  into  a  back  room,  and  i 
ducked  behind  a  table,  then  ra 
as  the  latter  raised  up  Carr  i 
he  (Jerden)  ran  out;  that  h< 
Carr  any  more  until  the  next  t 
he  came  to  Jerden's  house;  tl 
to  "split"  seven  or  eight  dollari 
aud  the  latter  declined  the  ofl 
him  he  got  $55  or  $60  and  some 
the  Chinaman's  can,  and  thai 
the  rest  of  it  gambling;  that  Je: 
he  would  not  take  any  of  it; 
the  first  time  he  (Jerden)  had  b 
since  he  was  released  from  th 
at  Jefferson  City  about  one  ye 
before ;  that  he  (Jerden)  only  I 
and  got  away  as  fast  as  he  couli 
ment  was  signed  by  Henry  Jerd 
to  before  a  notary  public. 

Harry  Wing  was  recalled,! 
substance,  that  Jerden,  who 
him,   was  not  in  the  laundry 
brother  was  killed,  aud  that 
seen  the  other  negro  who  was  i 
fendant  since  that  time. 

After   the   giving   of   Ins 
jury,  the  latter  returned 
lowing  verdict: 
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"We,  the  Jury,  find  the  defendant  gmitf  of 
murder  in  the  second  degree,  as  charged  in  the 
information,  and  assess  his  punishment  at  ten 
years  in  the  state  penitentiary." 

Defendant,  In  doe  time,  filed  motions  for 
a  new  trial  and  In  arrest  of  Judgment  Both 
motions  were  overruled. 

While  matters  stood  In  this  shape  It  was 
agreed  between  counsel  for  the  state  and 
for  the  defendant,  with  the  consent  of  the 
trial  court,  that  the  records  and  proceedings 
in  the  case  of  State  t.  Jerden,  charged  with 
killing  Charlie  Wing  on  AprU  16, 1919,  should 
be  Incorporated  as  part  of  the  bill  of  excep- 
tions In  the  Wilson  Case.  The  record  In  the 
Jerden  Case  shows  that  he  was  convicted 
for  the  mnrder  of  Charlie  Wing  aforesaid, 
and  that  no  appeal  was  talsen  by  him.  De- 
fendant Wilson,  in  due  time,  after  sentence 
was  pronounced  and  Judgment  entered  upon 
the  verdict  aforesaid,  appealed  to  this  court. 

■  Elmbrell  &  Wotford,  of  Kansas  City,  Mo., 
for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Robert  J. 
Smith,  Asst  Atty.  Oen.,  for  the  State. 

RAILET,  C.  (after  stating  the  facts  as 
above).  [1]  1.  Ilie  information  In  this  case 
is  In  the  conventional  form,  properly  veri- 
fied by  the  oath  of  the  prosecuting  attorney, 
states  the  facts  very  fully,  and  is  not  sub- 
ject to  attack.  State  v.  Taylor,  190  S.  W. 
330;  Stete  v.  Conley,  255  Mo.  loc.  dt.  194. 
195,  164  S.  W.  193;  State  v.  Clay,  201  Mo. 
loa  dt.  681,  100  S.  W.  439;  State  v.  Prlvltt, 
175  Mo.  224,  75  S.  W.  457;  State  v.  Klce,  149 
Ma  loc.  dt.  466,  51  S.  W.  78. 

[2]  2.  The  court  gave  eight  Instructions  to 
the  Jury,  numbered  from  1  to  8,  Inclusive. 
While  all  of  them  were  formally  objected  to 
by  counsel  for  appellant,  yet  no  sjKciflc  ob- 
jection was  made  to  either  In  the  trial  court, 
nor  does  any  specific  objection  appear  In  the 
record  before  ns.  We  have  carefully  read 
and  considered  each  of  said  instructions. 
They  presented  fully  and  fairly  to  the  Jury 
the  law  necessary  to  gruide  the  latter  in  pass- 
ing upon  the  merits  of  the  case.  We  are  of 
the  opinion  that  the  instructions  given  prop- 
erly declared  the  law  of  the  case,  and,  as  no 
addlticmal  dedarations  of  law  were  request- 
ed, appellant  has  no  valid  ground  of  com- 
plaint In  respect  to  the  Instructions. 

3.  Upon  a  careful  reading  of  the  entire 
record  we  find  no  adverse  rulings  of  which 
defendant  can  legally  complain.  On  the  con- 
trary, both  the  trial  court  and  prosecuting 
attorney  treated  him  with  the  utmost  fair- 
ness during  the  trial,  excluded  no  part  of 
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his  material  testimony,  and  no  remarks  were 
made  by  either  the  court  or  prosecuting  at- 
torney which,  In  any  manner,  created  a  prej- 
udice against  appellant.  We  therefore  find 
no  error  in  the  record,  relating  to  the  trial, 
of  which  defendant  can  legally  complain. 

4.  After  the  motion  for  a  new  trial  and  In 
arrest  of  Judgment  had  been  overruled,  coun- 
sel for  defendant,  with  the  consent  of  the 
trial  conrt  and  prosecuting  attorney,  was 
permitted  to  Incorporate  as  a  part  of  the  bill 
of  exceptions  herein  the  record  and  proceed- 
ings In  the  case  of  State  v.  Jerden,  tried  In 
the  same  court.  In  which  the  defendant  there- 
in was  convicted  of  the  murder  of  Charlie 
Wing  on  April  16,  1919,  and  no  appeal  taken 
from  the  Judgment  of  conviction.  We  know 
of  no  precedent  for  this  mode  of  procedure 
and  are  not  fully  advised  as  to  its  purpose. 
From  a  purely  humanitarian  viewpoint,  how- 
ever, regardless  of  either  law  or  precedent  on 
the  subject,  we  have,  with  great  care,  read 
all  the  records  and  proceedings  in  both  cases. 

[3]  As  we  have  often  said  it  Is  not  the 
province  of  this  court  to  pass  upon  the  weight 
of  the  evidence.  We  are  only  concerned  to 
the  extent  of  ascertaining  whether  the  party 
charged  with  crime  has  been  fairly  and  prop- 
erly tried,  and,  if  convicted,  whether  there  Is 
substantial  evidence  tending  to  sustain  the 
conviction. 

[4]  In  this  case  Harry  Wlog,  one  of  the 
parties  "held  up"  positively  identified  defend- 
ant Wilson  as  the  negro  who  shot  and  killed 
his  brother,  Charlie  Wing,  at  the  laundry 
on  April  16,  1919.  He  knew  defendant  be- 
fore the  shooting,  as  the  latter  admitted  he 
had  been  to  the  laundry  a  great  many  times 
and  had  met  Harry  Wing.  In  addition  to  the 
foregoing,  Harry  Wing  Identified  defendant 
as  the  man  who  killed  his  brother  by  the 
scar  on  his  face,  by  his  size,  and  color.  The 
defendant  admitted  he  had  such  a  scar,  and 
the  evidence  shows  he  was  a  large  man. 
Harry  Wing  also  testified  as  a  witness  In 
the  case  against  Jerden,  and  gave  substan- 
tially the  same  evidence  as  he  did  in  this 
case.  We  have  no  hesitation  In  holding  that 
defendant  was  convicted  upon  substantial 
evidence.  He  has  received  an  exceedingly 
fair  trial,  free  from  prejudice,  and  we  find 
no  legal  grounds  for  disturbing  the  verdict. 

The  Judgment  below  is  accordingly  af- 
firmed. 

WHITE  and  MOZLET,  CO.,  concnr. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court    All  concur. 
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la  re  BOWARD'S  ESTATE. 

LIBBY  V.  BOWARD. 

(No.  22097.) 

(Supreme  Gonrt  of  Misaonri,  Diylsloii  No.  2. 
May  26,  1921.) 

1.  Homestead  «=s 1 33— Rights  of  parties  must 
bo  dstermlned  by  law  In  foroe  at  time  of 
homestead  owner's  death. 

The  rights  of  all  the  parties  interested  iti 
a  decedent's  homestead,  his  administrator,  bis 
son,  and  his  creditor,  must  be  determined  b; 
the  law  in  force  on  the  date  of  decedent's 
death. 

2.  Homestead  «=>I34— Title  to  homestead  vest- 
ed In  heirs  of  decedent  free  from  payment 
of  debts  contracted  after  it  was  acquired. 

Under  Rev.  St.  1890,  §  3620,  when  a  dece- 
dent died  on  August  8,  1900,  title  to  bis  home- 
stead real  estate  at  the  time  became  vested  in 
his  heir  or  heirs,  subject  to  the  homestead 
right  of  the  widow  and  minor  '  children,  free 
from  the  payment  of  debts  contracted  after  the 
homestead  was  acquired. 

Appeal  from  Olrcult  Gourt,  linn  County; 
Fred  Lamb,  Judge. 

In  the  matter  of  the  estate  of  O.  F.  Bow- 
ard,  deceased,  wherein  O.  F.  Libby,  as  ad- 
ministrator, petitioned  for  order  ct  sale  of 
certain  homestead  property  to  pay  a  dalm, 
H.  W,  Boward  contesting.  From  an  order 
of  sale,  contestant  appealed  to  the  drcoit 
court,  which  sustained  the  order,  and  contest- 
ant appeals.    Beversed  without  remand. 

Both  counsel  for  appellant  and  respondent 
have  filed  clear  and  intelligent  statements  In 
this  court,  and  there  appears  to  be  no  dis- 
agreement between  them  sis  to  the  facts.  We 
accordingly  adopt  respondent's  statement, 
which  reads  as  follows: 

"Charles  F.  Boward  died  intestate  in  linn 
county.  Mo.,  on  August  8,  1900,  leaving  sur- 
Tiving  him  Sophrona  B.  Boward,  his  widow, 
and  one  minor  son,  H.  W.  Boward,  the  appel- 
lant herein,  and  seized  and  possessed  of  a 
house  and  lot  in  the  city  of  Brookfield,  in  said 
Linn  county,  which  premises  then  as  well  as 
now  were  of  about  the  value  of  $1,(KX).  The 
title  to  said  premises  was  acquired,  and  the 
deed  thereto  recorded  some  time  prior  to  the 
death  of  said  Boward.  From  the  time  said 
premises  were  acquired  and  up  to  the  time  of 
the  death  of  said  Boward,  he,  with  his  wife 
and  minor  son,  occupied  the  same  as  a  home- 
stead, and  after  bis  death  the  same  passed  to 
and  was  occupied  as  a  homestead  by  the  widow 
and  minor  son  until  the  son  attained  his  legal 
majority,  and  thereafter  by  the  widow  until  her 
death,  which  occurred  in  August,  1918.  After 
the  homestead  was  acquired  and  tbe  deed  there- 
to recorded,  the  said  Charles  F.  Boward  be- 
came indebted  to  one  Con  Yagel,  which  indebt- 
edness was  still  outstanding  and  unpaid  at  the 
time  of  the  death  of  said  Boward  in  the  year 
1900. 


"After  the  death  of  said  Howard,  (he  re- 
spondent herein,  O.  F  libby,  was  by  the  pro- 
bate court  of  Linn  county,  Mo.,  appointed  ad- 
ministrator of  the  estate  of  the  deceased,  duly 
qualified,  and  since  which  time  has  been,  and 
is  now,  so  acting.  The  administrator  upon  as- 
suming the  duties  of  his  office  ascertained  that 
the  deceased  left  no  personal  estate  except  his 
household  goods  and  furniture,  which  we^e 
claimed  by  the  widow  and  were  tamed  over  to 
her  as  her  absolute  property.  It  was  also  as- 
certained by  the  administrator  that  the  said 
Boward  owned  no  real  estate  at  the  time  of  his 
death  except  the  house  and  lot  which  was  then 
his  homestead. 

"The  debt  due  from  the  deceased  to  the  said 
Con  Xagel,  was  duly  presented  to  and  allowed 
by  the  probate  court  as  a  demand  against  the 
estate  of  said  deceased  and  assigned  to  the 
fifth  class  of  demands.  There  were  no  other 
debts  or  demands  allowed  against  said  estate. 
The  administrator  believed  that  under  the 
homestead  law  then  in  force  (Session  Laws  of 
1895,  p.  185;  section  8620,  E.  8.  Mo.  1899) 
the  sale  of  said  property  to  pay  said  allowed 
demand  would  have  to  be  postponed  until  th« 
termination  of  the  homestead  therein  by  the 
minor  reaching  his  majority  and  the  death  of 
the  widow. 

"The  widow  died  at  Una  county.  Mo.,  in  Au- 
gust, 1918,  and  the  son,  who  is  the  appellant 
herein,  having  become  21  years  of  age  some 
years  prior  to  the  death  of  his  mother,  the 
homestead  interest  in  said  premises  was  there- 
by terminated,  and  soon  thereafter  the  admin- 
istrator filed  his  petition  in  the  probate  court 
for  an  order  of  sale  of  said  real  estate  for  the 
purpose  of  paying  the  demand  of  Yagel.  The 
petition  for  the  sale  was  duly  sustained,  and 
the  sale  ordered  by  the  probate  court.  FriMn 
this  order  the  said  H.  W.  Boward  appealed  to 
the  circuit  court  of  Linn  county,  Mo.,  and  up- 
on a  hearing  of  the  matter  in  that  court  the 
order  of  sale  made  by  the  probate  court  was 
in  all  things  sustained,  and  the  appellant  brings 
the  case  to  this  court  by  ^peaL  It  is  conceded 
by  the  appellant  that  the  proceedings  in  the 
probate  court  for  the  sale  were  in  all  respects 
regular  and  are  not  called  in  question." 

Letters  of  administration  were  granted  to 
Mr.  Libby  by  the  probate  court  of  Linn  coun- 
ty. Mo.,  on  September  13,  1905. 

The  demand  of  CJon  Yagel  was  allowed  In 
the  probate  court  on  December  13,  1905.  for 
$428.55. 

A  petition  for  the  sale  of  the  property  In 
controversy  was  filed  In  the  probate  court  of 
Linn  county.  Mo.,  at  the  November  adjourned 
term,  1918.  The  order  of  sale  was  made  by 
the  probate  court  on  February  24,  1919. 

Appellant  alleges  In  his  statement  that  no 
question  arises  as  to  the  regularity  of  the 
proceedings,  and  all  the  facts  are  admitted 
in  the  record,  so  that  there  is  presented  on 
this  appeal  but  two  questions:  First.  Was 
the  claim  so  stale  as  to  preclude  the  order 
of  sale?  Second.  Did  the  property  which  was 
the  homestead  of  Charles  F.  Boward  In  his 
lifetime  upon  the  death  of  bis  widow  beccnne 
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lubject  to  the  payment  of  bis  debts  or  Im- 
mediately pass  to  hiB  son,  Henry  F.  Boward? 
Judgmrait  was  entered  In  belialf  of  re- 
■pondent  on  June  25,  1919.  Defendant  In 
due  time  filed  motions  for  a  new  trial  and 
in  arrest  of  Judgment.  Both  motions  were 
OTerruIed,  and  the  cause  duly  appealed  by 
Iilm  to  this  court 

BaUey  &  Hart,  of  Brookfldd,  for  appe- 
lant. 

O.  C.  Bigger  and  O.  F.  libby,  both  <A  Le- 
dede,  for  respondent. 

BAII.ET,  0<  (after  stating  the  facts  as 
above).  I.  It  is  conceded  that  Charles  F. 
Boward,  the  owner  of  the  land  in  controver- 
sy, died  on  August  8,  1900 ;  that  at  the  time 
the  Con  Yagel  debt  In  question  was  contract- 
ed, as  well  as  prior  thereto,  said  Charles  F. 
Boward,  with  his  wife  and  this  defendant, 
who  was  then  a  minor,  held  and  occupied  the 
land  aforesaid,  worth  about  $1,000,  as  their 
homestead ;  that  the  Yagel  debt  was  not  se- 
cured by  a  lien  of  any  kind  on  said  land. 

[1]  It  1b  contended  by  both  parties  to  this 
litigation  tliat  the  rights  of  all  the  parties  In 
interest  must  bet  determined  by  the  law 
whidb  was  in  force  on  August  8,  1900,  when 
Charles  F.  Boward  died.  This  contention  is 
soimd  and  supported  by  our  former  rulings, 
some  of  which  are  as  follows:  Brown  v. 
Brown's  Adm'r,  68  Ma  loc.  cit.  390;  Register 
▼.  Eensley,  70  Mo.  loc.  dt  IM;  Davld8<» 
T.  Davis,  86  Mo.  440 ;  Burgess  ,v.  Bowles,  99 
Mo.  543, 12  S.  W.  841, 13  S.  W.  99;  Qulnn  v. 
Kinyon,  100  Mo.  loc.  cIt.  553,  13  S.  W.  873; 
UnviUe  et  al.  v.  Hartley,  130  Mo.  252,  32  S. 
W.  652 ;  Keene  v.  Wyatt,  160  Mo.  loc.  dt.  9, 
60  S.  W.  1037,  63  S.  W.  116 ;  Brewington  t. 
Brewlngton,  211  Mo.  48,  109  S.  W.  723; 
Bushnell  v.  Loomis,  234  Mo.  loa  dt  384, 
886,  137  S.  W.  257,  86  I*  R.  A  (N.  S.)  1029 ; 
Balance  v.  Gordon,  247  Mo.  loc  dt.  131,  152 
S.  W.  358;  Wright  v.  Hetherlln,  277  Mo.  loa 
dt  112,  209  S.  yr.  871 ;  Regan  v.  Bnsley,  222 
R  W.  loc.  dt  774. 

In  Balance  t.  Gordon,  247  Mo.  loc.  dt  181, 
152  S.  W.  361,  Judge  Lamm,  in  dear  and 
explldt  language,  declared  the  law  of  this 
state  in  respect  to  above  matter  as  follows: 

"Under  the  doctrine  of  the  Bnahnell-Iioomis 
Case,  we  hold  that  the  rights  of  creditors,  as 
well  as  those  of  the  widow  and  minor  children, 
mnst  be  meaanred  by  the  law  in  existence  at 
the  death  of  the  householder." 

Porsnlng  this  subject  further,  we  will  en- 
deavor to  point  out  in  the  succeeding  XHrojpo- 
sltion  the  law  as  It  existed  in  this  state  on 
August  8,  1900,  when  Charles  F.  Boward 
died. 

2.  In  1896  the  General  Assembly  passed  an 
act  (Session  Acts  1895,  p.  186),  a  part  of  wliidi 
was  carried  into  the  revision  of  1899  as  sec- 
tion 3620,  and  which  reads  as  follows : 


"If  any  sndi  honsekeeper  or  head  of  a  family 
shall  die,  leaving  a  widow  or  any  minor  children, 
his  homestead  to  Uie  valne  aforesaid  shall  pass 
to  and  vest  in  snch  widow  or  children,  or  if 
there  be  both,  to  snch  widow  and  children,  and 
shall  continue  for  their  benefit  without  being 
subject  to  the  payment  of  the  debts  of  the  de- 
ceased, nnlesB  legally  charged  thereon  In  his 
lifetime,  until  the  youngest  child  shall  attain 
its  legal  majority,  and  nntil  the  death  of  such 
widow;  that  is  to  say,  the  children  shall  have 
the  joint  right  of  occupation  with  the  widow 
nntil  they  shall  arrive  respectively  at  their 
majority,  and  the  widow  shall  have  the  right 
to  occupy  such  homestead  during  her  life  or 
widowhood,  and  npon  her  death  or  remarriage 
it  shall  pass  to  the  heirs  of  the  husband;  and 
the  probate  court  having  jurisdiction  of  the  es- 
tate of  the  deceased  housekeeper,  or  head  of  a 
family,  shall,  when  necessary,  appoint  three 
commissioners  to  set  out  soch  homestead  to 
the  persons  or  persons  entitled  thereto." 

The  section  above  quoted  was  in  full  force 
and  effect  on  the  8th  day  of  August  1900, 
when  Charles  F.  Boward  departed  this  life. 
The  rights  of  the  parties  to  this  litigation 
must  therefore,  be  determined  under  the  act 
of  1895,  supra.  In  construing  the  latter  act. 
It  is  well  to  take  an  inventory  of  the  home- 
stead as  it  existed  immediately  prior  to  the 
law  of  1895. 

In  1875  the  Legislature  i>assed  a  law  (Ses- 
sion Acts  1875,  pp.  60,  61)  which  authorized 
the  probate  court  to  sell  the  homestead  proi>- 
erty,  for  the  payment  of  dfbts  contracted 
after  the  acquisition  of  same,  subject  to  the 
homestead  rights  of  the  widow  and  minor 
children.  On  t^e  death  of  the  widow,  and  at 
the  majority  of  the  yoimgest  child,  the  pur- 
chaser under  the  probate  sale  would  take  the 
fee-simple  title  to  said  property.  The  fore- 
going construction  of  the  act  of  1875  is  sus- 
tained by  the  following  authorities:  Wilson 
V.  Wilson,  265  Mo.  loc.  dt  536,  164  S.  W. 
561;  Balance  y.  Gordon,  247  Mo.  loc.  dt. 
128,  152  S.  W.  358;  Robbins  v.  Boulware, 
190  Mo.  33,  88  S.  W.  674,  109  Am.  St  Rep. 
746 ;  Keene  et  al.  v.  Wyatt  et  al.,  160  Mo. 
1,  60  S.  W.  1087.  63  S.  W.  116 ;  Anthony  v. 
Rlcci  110  Mo.  223,  19  S.  W.  423;  Poland  v. 
Vesper,  67  Mo.  727. 

[2]  As  the  homestead  property  is  exempt 
from  execution  and  attachment  for  debts  ac- 
quired subsequently  to  the  acquisition  of  the 
homestead,  it  Is  manifest  that  the  Legisla- 
ture, in  the  enactment  of  section  3620,  R.  S. 
1899,  Intended  to  cut  off  the  right  to  sell  the 
homestead  property  for  the  payment  of  debts 
subsequently  contracted,  even  if  the  youngest 
child  has  readied  his  majority  and  the  wid- 
ow is  dead.  In  other  words,  we  have  held 
in  legal  effect  that  when  Charles  Boward 
died'on  August  8, 1900,  the  title  to  the  home- 
stead real  estate  at  that  time  became  vested 
in  his  heir  or  heirs,  subject  to  the  home- 
stead rights  of  the  widow  and  minor  chil- 
dren, free  from  the  payment  of  debts  con- 
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tracted  after  the  homestead  was  acquired. 
This  conclusion  Is  clearly  sustained  by  the 
followins  authorities:  Broyles  v.  Cox,  153 
Mo.  242,  54  S.  W.  488,  77  Am.  St.  Rep.  714 ; 
In  re  Powell's  Estate,  157  Mo.  loc.  cit.  150, 
57  S.  W.  717;  Keene  et  al.  v.  Wyatt  et  al., 
160  Mo.  1,  60  S.  W.  1037.  63  S.  W.  IIC ;  Bal- 
ance V.  Gordon,  247  Mo.  loc.  clt.  127,  and  fol., 
152  S.  W.  35S ;  Armor  v.  Lewis,  252  Mo.  loc. 
cit  574,  578,  and  fol.,  161  S.  W.  251;  Ehlers 
V.  Potter,  219  S.  W..  loc.  cit.  910. 

Upon  a  careful  review  and  consideration  of 
this  subject,  we  are  well  satisfied  with  the 
conclusion  reached  in  the  foregoing  cases, 
and  hold  that,  under  the  act  of  1895,  as  it 
stood  on  the  8th  day  of  August,  1900,  the 
probate  court  of  Linn  county,  Mo.,  had  no 
legal  right  to  order  a  sale  of  the  property  in 
controversy  for  the  payment  of  the  Yagel 
demand. 

The  po.sition  of  this  court  in  respect  to 
above  matter  is  strongly  supported  by  the 
subsequent  legislative  construction  placed 
upon  section  3620,  R.  S.  1899,  by  the  General 
Assembly,  In  1907,  when  it  passed  an  amend- 
atory act  (Laws  1907,  p.  301),  which  author- 
ized the  probate  court,  under  the  circum- 
stances of  this  case,  to  order  the  sale  of  the 
homestead  property  subject  to  the  rights  of 
the  widow,  provided  the  heirs  of  the  husband 
were  persons  other  than  his  children,  etc. 
It  1b  manifest  that  the  Legislature,  recog- 
nizing the  law  as  declared  by  this  court, 
which  precludefl  a  sale  of  the  homestead 
property  absolutely  under  the  act  of  1895, 
concluded  to  mfodify  the  same,  by  allowing 
said  property  to  be  subjected  to  the  pay- 
ment of  creditors'  demands,  where  the  heirs 
of  the  husband  were  not  his  children. 

Upon  a  reconsideration  of  this  entire  sub- 
ject, the  author  of  this  opinion  is  now  sat- 
isfied that  the  observations  indulged  by  him 
In  the  way  of  criticism  of  Armor  v.  Lewis, 
252  Mo.  508,  161  S.  W.  2.51,  and  Balance  v. 
Gordon,  247  Mo.  119,  152  S.  W.  358,  in  Fields 
V.  Jacobi,  181  S.  W.  loc.  cit.  68,  are  not  well 
grounded,  and  should  be  withdrawn,  as  we 
are  now  in  full  accord  with  the  views  ex- 
pressed in  said  opinions. 

3.  In  view  of  the  conclusion  heretofore 
reached,  it  Is  not  necessary  to  consider  the 
alleged  staleness  of  the  Yagel  demand.  Ac- 
cording to  our  conception  of  the  law,  the 
respective  Judgments  of  the  probate  court 
and  circuit  court  authorizing  the  sale  of  the 
property  in  controversy  for  the  payment  of 
above  demand  are  coram  non  Judice.  We 
accordingly  reverse  the  case  without  re- 
manding same. 

WHITE  and  MOZLET,  00.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court. 

All  conair. 
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STATE   V.  CRUTS. 

(Supreme  Court  of  Missouri, 
May  28,  1921. 

(.  Homicido  <@=:>3I0(3)— No 
to  Instruct  as  to  grade  of 
ing  Intent  to  kill. 
In  a  prosecution  for  assault 
mitted  by  shooting  another  in  -v 
St.  1919,  §  3262,  in  view  of  th- 
and  the   testimony,  helJs   that 
committed  no  error  ta  refu^ 
a  lower  grade  of  assault. 

2.  Homicide  ©=5301— Instructlw 
ant's  right  to  shoot  in  defense 
necessary. 

lu  a  prosecution  for  shoo 
intent  to  kill  and  murder  hiii 
fendaiit's  claim  that  he  shot  a 
self-defense  when  the  latter  w 
jabbing  him  with  a  pitchfork,  Ai 
struction  as  to  defendant's  rig 
defense  of  his  brother  was  uoii' 

3.  Criminal  law  <®=3368(l)— Ad 
brother  in  shooting  at  prose 
son  admissible  as  res  gestae. 

In  a  prosecution  for  shootin 
intent  to  kill  and  murder,  wber< 
tion,  acts,  and  proceedings  bet 
ties  involved  in  the  affray  were 
as  to  present  a  single,  continuoi 
rable  transaction,  the  court  pre 
as  part  of  the  res  gestie  evidenc( 
of  defendant's  brother  in  shootizi 
cutiug  witness'  son. 

4.  Criminal  law  <@=3755i/2  ^\ 
menting  on  portion  of  testii 
fused. 

An  instruction  which  comme 
tion  of  the  testimony  was  prope 
fendnnt. 


i 


J 


5.  Criminal  law  <@=>829(l)— fl 
not  be  repeated  on  request. 

Defendant's  requested  iustru( 
already  covered  by  another  instr 
tlie  court  correctly  declaring  the 
erly  refused. 


I 
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Appeal  from  Circuit  Conr 
J.  G.  Slate,  Judge. 

Rnlney  Cruts  was  convicted 
shooting  another  with  intent  j 
der  him,  and  he  appeals. 

On  May  10,  1920,  the  proseo 
of  Maries  county.  Mo.,  filed, 
court  of  said  coimty.  a  verifle< 
charging  that  defendants.  Roil 
D.  W.  Cruts,  on  April  14,  1920, 
ty,  did  feloniously  shoot  one  '. 
with  pistols  loaded  with  pow 
in  his  abdomen  and  right  leg, 
tent  to  kill  and  murder  hioH 
fendnnts  asked,  and  the  <^ 
severance.  Thereupon  the  sfa 
go  to  trial  in  the  ease  of  state  a 
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Cnits  first.  The  latter  entered  a  plea  of  not 
guilty,  and  his  trial  was  commenced  before 
a  Jury  on  November  8,  1920. 

It  appears  from  the  evidence  that  defend- 
ants are  brothers,  and  that  D.  W.  Bailey, 
mentioned  in  the  information,  is  their  unde. 
The  latter,  on  April  14,  1920,  owned  160 
acres  of  nnlmproved  land,  lying  north  of  the 
farm  of  Rainey  Cmts,  and  east  of  land  owned 
by  D.  W.  Crvts.  D.  W.  Bailey,  and  three  of 
his  sons,  who  were  then  living  with  him,  on 
the  afternoon  of  April  14,  1920,  went  to  the 
west  side  of  said  160  acres,  and  bomed  the 
grass  and  leaves  east  of  the  east  aide  of  D. 
W.  Cmts'  land.  They  had  finished  that  part 
of  the  work,  had  gone  to  the  sontb  side  of 
said  160  acres,  north  of  the  land  belcmglng  to 
Balney  Gruts,  and  were  burning  east  on  the 
Bailey  land,  when  Rainey  Cmts  saw  the 
amoke  and  telephoned  his  brother  Dan.  The 
latter  was  in  the  field  at  work,  and  his  wife 
and  Mrs.  Oook  communicated  to  him  the  tele- 
phone message  from  Rainey.  Shortly  after- 
wards Rainey  put  his  pistpl  in  his  pocket,  and 
wait  out  into  the  field  where  Dan  was  at 
work.  After  some  conversation,  Dan  went  to 
his  own  home,  put  a  pistol  in  his  pocket,  and 
returned  to  where  Rainey  and  the  women 
were.  The  two  men  then  walked  on  over  to 
where  Bailey  and  his  sons  were  burning  the 
trash,  and  the  two  women  claimed  to  have 
followed  along,  40  to  60  steps  in  the  rear,  but 
did  not  come  clear  up  to  where  Bailey  and 
his  boys  were  located.  Rainey  says  he  had  a 
fork,  which  he  left  at  a  ppint  some  distance 
from  where  Bailey  and  sons  were  at  work. 
As  the  main  oontrorersy  relates  to  what  oc- 
curred when  the  two  Cruts  boys  came  up  to 
where  Bailey  and  his  three  boys  were,  we 
have  deemed  It  best  to  set  out  the  substance 
of  the  testimony,  as  given  by  the  eyewlt- 


Dan  W.  Bailey  testified  that  no  part  of 
title  fire  reached  the  fence  of  either  of  the 
Omtses;  that  at  one  place  the  fire  got  up 
within  a  foot  or  two  of  Ralney's  fence,  but 
they  put  that  fire  out  and  started  to  continue 
burning  where  they  had  left  off,  to  put  out 
the  above  fire.  Just  about  this  time,  the  de- 
fendants appeared  on  the  land  of  Rainey,  on 
the  opposite  side  of  the  fence  from  Bailey's. 
Dan  Bailey  then  describes  what  occurred, 
in  substance,  as  follows:  That  Rainey  Oruts 
said,  "We  come  over  here  to  see  about  this 
fire."  T*at  he  seemed  to  be  awfully  mad. 
That  he  said  to  Rainey:  "Tou  needn't  mind 
about  that,  Rainey.  We  will  tal^e  care  of  the 
fire.  We  don't  aim  for  the  fire  to  get  out" 
That  Rainey  said:  "That  is  all  right;  just 
so  it  don't  get  Into  the  fence."  That  just 
then  Dan  Cruts  commenced  accusing  John 
Bailey,  his  son,  of  attempting  to  hit  him  with 
the  fork.  That  Dan  Cruts  then  said:  "Don't 
hit  me  with  that  fork.  Don't  hit  me  with 
that  fork."  That  these  remarks  were  ad- 
dressed to  John  Bailey.    Tb&t  Dan  Cmts 


then  grabbed  a  rock,  threw  it  at  John,  and 
it  hit  the  t(q;>  rail  of  the  fence;  and  Just 
at  biat  time  both  defendants  commenced 
shooting.  They  got  the  guns  from  out  of 
their  pockets.  Tb&t  Just  as  soon  as  Dan 
Cmts  threw  the  rock,  he  put  his  hand  in  his 
pocket,  and  then  Just  as  Balney  threw  his 
gun  on  witness,  Dan  Cruts  threw  his  gun  on 
John  Bailey.  That  John  Bailey  was  doing 
nothing  when  Dan  Cruts  said,  "Don't  hit  me 
with  that  fork."  That  John  was  Just  stand- 
ing there  with  the  fork  on  his  shoulder. 
That  Dan  Cruts  shot  John  Bailey  in  the  right 
arm.  Witness,  who  had  been  formerly  Judge 
of  the  county  court,  testified  as  follows: 

"Mr.  Hutchinson:  Now,  go  ahead,  Judge,  and 
tell  what  happened.  When  the  shooting  com- 
mence'd  what  did  you  do,  if  anything?  A.  I 
didn't  do  a  thing.  The  first— when  they  first- 
throwed  their  guns  down  on  me  I  didn't  think 
they  would  shoot,  and  the  first  shot  Rainey 
Cmts  shot  he  shot  me  in  the  abdomen;  the 
second  shot  he  shot  me  in  the  leg;  and  Dan 
Cruts,  the  third  shot  that  he  shot  bit  John's 
arm,  and  the  fork  just  fell  off  his  shoulder, 
back  of  his  shoulder,  and  bis  arm  just  fell  down 
by  his  side,  and  he  just  turned  around  and 
around.  Dan  Cruts  turned  then  on  to  me  and 
shot  two  shots  at  me,  and  Rainey  Cruts  shot 
two  shots  at  my  head.  The  first  two  shots — the 
first  shot  was  in  my  abdomen,  and  the  next 
shot  in  my  leg,  and  the  next  two  shots  he  held 
the  gun  or  aimed  right  on  my  head— he  aimed  to 
hold  his  gun  on  my  head. 

"Q.  Did  the  last  two  shots  Rainey  Cruts 
fired— did  they  hit  you?  A.  There  was  two 
shots  hit  my  hat,  and  I  felt  one  strike  one  of 
my  ears. 

"Q.  What  did  yon  say,  if  .anything,  during 
that  time?    A.  I  didn't  say  a  word.    •    •    • 

"Q.  How  long  was  it  from  the  time  they  were 
throwing  the  rock  and  the  shots  were  fired? 
How  long  a  time  elapsed?  A  Just  immediate- 
ly. Just  as  quick  as  he  throwed  the  rock  they 
both  went  to  shooting  at  the  same  time — right 
then. 

"Q.  How  fast  were  the  shots  fired?  A.  Just 
as  fast  as  they  could  make  their  pistols  revolve. 

"Q.  From  where  you  were  standing  at  the 
time  they  came  up,  did  you  advance  towards 
them  after  they  stopped?     A  No,  sir. 

"Q.  Did  you  draw  the  fork  on  them  yon  had 
in  your  hand?    A.  No,  sir. 

"Q.  Did  you  attempt  to  stick  the  fork  in 
Rainey  Cruts?    A.  No,  sir. 

"Q.  Did  yon  walk  np  to  the  fence  and  put 
yonr  foot  on  the  fence?    A.  No,  sur. 

"Q.  Did  you  see  your  son  advance  toward 
Dan  Cruts?  A.  No,  sir;  he  never  advanced  a 
bit. 

"Q.  He  never  advanced  a  bit?    A.  No,  sir. 

"Q.  Did  he  take  the  pitchfork  off  his  shoul- 
der?  A.  No,  sir;  be  had  the  pitchfork  on  his 
shoulder  when  the  third  shot  was  fired. 

"Q.  And  then  what  became  of  it?  A.  It  just 
fell  backwards  over  his  back,  and  his  arm  fell 
down  by  his  side,  and  he  just  turned  around 
and  around." 

Witness  testified  that  the  fence  was  rotted 
down,  and  was  about  3  or  3%  feet  liigh ;  that 
he  never  at  any  tUne  got  on  the  same  cdde  of 
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the  fence  with  Ratoey  and  Dan  Crnts;  that 
he  was  ahout  16  feet  from  Ralney  when  the 
shots  were  flred,  and  that  he  was  never  any 
closer  to  him;  that  one  of  the  shots  struck 
him  above  the  right  knee. 

There  was  some  other  testimony  of  wit- 
nesses, as  to  threats  and  swearing  of  both 
defendants  after  the  shooting  was  over.  The 
testimony  of  John  Bailey,  Oscar  Bailey,  and 
Bolla  Bailey,  who  were  with  their  father  at 
the  time  the  above  transactions  occarred,  is 
practically  the  same  as  that  of  D.  W.  Bailey. 
The  doctors  testified,  in  substance,  that  one 
of  the  pistol  balls  struck  Dan  W.  Bailey  In 
the  abdomen  and  lodged  against  his  hip  bone. 

Defendant's  Evidence. 

•  Mrs.  Dan  W.  Crnts  and  Mrs.  Cook  both 
testified,  in  substance,  that  they  were  45 
or  60  steps  away  when  the  shooting  com- 
menced; that  they  saw  Dan  W.  Bailey  and 
John  Bailey,  with  their  pitchforks,  advanc- 
ing towards  defendants  like  they  were  going 
to  Jab  them;  that  John  Bailey  was  after 
Dan  Oruts,  and  old  man  Bailey  was  after 
Bainey  Crnts;  that  Rainey  flred  the  first 
shot,  and  they  then  turned  back  home  and 
saw  nothing  more  of  the  shooting. 

Ralney  Cruts,  the  defendant,  testified.  In 
substance,  that  after  be  and  his  brother  spoke 
to  Dan  Bailey,  and  they  exchanged  some 
words  about  the  fire,  Dan  Bailey  then  said, 
"What  are  you  fellows  looking  for?"  and  was 
mad;  that  defendant  then  said  to  him,  "I 
don't  care  for  you  burning  It,  Just  so  yon 
don't  get  in  the  fence'' ;  that  al>out  that  time 
Dan  Bailey  took  a  chew  of  tobacco,  and 
"Unda"  nodded  his  head,  and  the  boys  reach- 
ed on  their  shoulders  for  their  forks;   that 

John  started  at  Dan  and  said,  "Q d 

yon  I"  and  Dan  Cruts  said,  "Now,  stand  back, 
Jidm,"  two  or  three  times,  and  finally  reached 
over  to  pick  up  a  rock,  and  John  "kinda" 
stopped;  that  he  (witness)  reached  over  and 
tapped  his  brother  on  the  arm  and  told  him 
not  to  do  that,  and  his  brother  Dan  dropped 
the  rock;  that  about  the  time  witness  says 
he  got  straightened  up  and  turned  his  head, 
bis  uncle  Dan  BaUey  was  right  at  his  face 
almost  with  a  fork;  that  he  would  take  <i 
little  stroke  at  witness  and  then  gouge ;  that 
he  hit  defendant,  Jabbed  him  on  the  arm,  and 
produced  a  knot  there  as  large  as  an  egg. 
D^endant  further  testified  as  follows: 

"So  he  just  got  right  across  on  me.  Well,  I 
didn't  want  to  kill  him,  and  the  first  shot  I  in- 
tended to  shoot  him  in  the  leg,  and  he  just  kept 
coming,  and  I  Just  went  to  shooting  wherever 
I  could  shoot,  and  the  last  shot,  the  last  time 
he  gouged  the  fork  clear  past  my  head,  and 
when  he  did  I  juat  jammed  the  gun  right  down 
«n  his  head.  I  don't  suppose  the  gun  was  over 
that  far  from  his  head.  When  I  done  that  he 
went  back  to  the  back  of  the  fence  row  just  as 
fast  as  he  come  across  and  throwed  his  fork 
down,  and  that  settled  it." 


Dan  W.  Crnts  corrobocates  his  brother 
Ralney  as  to  what  occarred  at  time  and  place 
of  shooting. 

Several  witnesses  testified  that  defendant 
had  the  reputation  of  being  a  peaceable,  quiet, 
and  law-abiding  citizen.  Some  of  the  wit- 
nesses testified  that  the  general  reputation 
of  Dan  W.  Bailey  for  truth  and  veracity  was 
not  good,  and  that  he  had  the  reputati<Hi  of 
being  a  quarrelsome,  turbulent  man.  Wit- 
nesses were  likewise  Introduced  as  to  the 
good  character  of.  Dan  BaUey  for  truth  and 
veracity,  and  they  testified  that  he  had  the 
reputation  of  being  a  peaceable,  quiet  man. 

After  the  Instructions  were  read  to  the 
Jury,  the  latter  returned  into  court  the  fol- 
lowing verdict: 

"We,  the  jury,  find  the  defendant,  Bainey 
Cruts,  guilty,  as  charged  in  the  information, 
and  assess  his  punishment  at  imprisonment  in 
the  penitentiary  for  the  term  of  two  years." 

Defendant,  In  due  time,  filed  motions  for  a 
new  trial  and  in  arrest  of  Judgment  Both 
motions  were  overruled,  and  the  cause  duly 
appealed  by  him  to  this  court. 

,Lorts  &  Brener  and  Holmes  &  Holmes,  all 
of  Rolls,  for  appellant. 

Jesse  W.  Barrett,  Atty.  Oen.,  and  Robert 
J.  Smith,  Asst.  Atty.  Gen.,  for  the  State. 

RAILEY,  C.  (after  stating  the  facts  as 
above).  [1]  1.  Under  proposition  1  of  appel- 
lant's "Points  and  Authorities,"  It  is  asswted 
that— 

"In  a  prosecution  nnder  section  8262,  B.  S. 
1919,  defendant  may  be  convicted  of  an  assault 
without  malice,  and  the  jury  should  be  so  in- 
structed if  the  evidence  warrants  it" 

Section  3262,  supra,  reads  as  taHlawt: 

"Every  person  who  shall,  on  purpose  and  of 
malice  aforethought,  shoot  at  or  stab  another, 
or  assault  or  beat  another  with  a  deadly  weap- 
on, or  by  any  other  means  or  force  likely  to 
produce  death  or  great  bodily  harm,  with  in- 
tent to  kill,  maim,  ravish  or  rob  such  person, 
or  in  the  attempt  to  commit  any  burglary  or 
other  felony,  or  in  resisting  the  execution  of 
legal  process,  shall  be  panished  by  imprison- 
ment in  the  penitentiary  not  less  than  two 
years." 

It  Is  appellant's  contentldn  that  he  was 
entitled  to  an  Instruction,  under  the  evidence, 
by  virtue  of  section  3693,  R.  S.  1919,  leav- 
ing It  to  the  Jury  to  determine  whether  the 
assault  was  committed  with  malice  afore- 
thought, or  with  intent  to  kill,  or  do  aome 
great  bodily  harm,  vrtthout  malice  afore- 
thought Said  section  3693,  R.  S.  1919,  reads 
as  follows: 

"TTpon  an  indictment  for  an  assault  with  in- 
tent to  commit  a  felony,  or  for  a  felonious  as- 
sault the  defendant  may  be  convicted  of  a  less 
offense;  and  in  all  other  cases,  whether  prose- 
cuted by  indictment,  information  or  before  a 
justice  of  the  peace,  the  jury  or  court  trying 
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the  case  may  find  tbe  defendant  not  griUty  of 
the  offense  as  charged,  and  find  him  guilty  of 
any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  charged  against  him." 

Several  aathoritles  are  dted  by  defendant 
In  support  of  above  contention.  We  are  not 
disposed  to  criticize  the  cases  cited,  when 
applied  to  the  facts  referred  to  therein.  In 
eoiistrulng  the  two  sections  of  our  statute 
above  quoted,  we  should  keep  in  mind  the 
particular  facts  of  each  case  coming  before 
ns.  It  may  be  conceded,  for  the  purposes  of 
the  case,  that  instances  may  arise  under  said 
sections  in  which  It  would  be  proper  to  sub- 
mit to  tbe  Jury  the  question  as  to  whether 
defendant  might  be  convicted  for  a  lower 
offense  than  that  called  for  In  section  3262, 
supra;  bat  In  eadi  ease  the  facts  must  be 
sufficient  to  warrant  the  court  In  submitting 
said  issue  to  tbe  Jury. 

If  tbe  evidence  in  behalf  of  the  state  be 
taken  as  true,  defendant  Ralney  Cruts  armed 
himself  with  a  loaded  pistol  and  went  to  tbe 
scene  of  trouble,  where  Dan  W.  Bailey  and 
his  three  sons  were  at  work  on  their  own 
premises,  engaged  in  the  legitimate  business 
ot  burning  trash  thereon.  When  defendant 
and  his  brothw  approadted  the  division 
fence,  the  state's  evidence  shows  that  all  of 
tbie  Baileys  were  standing  from  10  to  15 
feet  from  the  fence,  with  their  respective 
foAs  on  their  shoulders ;  that  they  remained 
In  that  condition,  and  made  no  effort  to  ad- 
vance on  defendant  and  his  brother,  or  to 
harm  either  of  them;  that  defendant  there- 
upon pulled  his  pistol,  and  without  any 
provocation  shot  Dan  Bailey  once  in  the  ri^t 
leg  above  the  knee,  once  in  the  abdomen,  and 
fired  two  more  shots,  which  went  tbrougb 
Ills  hat  On  the  other  hand,  defendant  testi- 
fied that  he  put  his  band  on  his  brother,  told 
blm  not  to  throw  the  rock  at  John,  and,  as 
be  turned  his  head,  Dan  W.  Bailey  was 
almost  at  his  face  with  the  pitchfork,  with 
which  he  commenced  bitting  and  gouging  de- 
fendant, without  any  justification  or  excuse 
therefor.  He  testified  that  on  the  first  shot 
he  Intended  to  shoot  his  uncle  Dan  in  tbe 
leg,  as  he  did  not  want  to  kill  Um,  but  his 
uncle  "kept  coming,  and  I  Just  went  to  shoot- 
ing wherever  I  could  shoot,  and  the  last  shot, 
the  last  time  be  gouged  the  fork  clear  past 
my  head,  and  when  he  did  I  Just  Jammed  the 
gun  right  down  on  his  head."  On  the  state's 
theory,  was  defendant  guUty  of  a  murderous 
assault  on  bis  uncle,  without  provocation, 
with  a  loaded  pistol,  or  did  he  shoot  Dan 
Bailey  In  self-defense?  Both  theories  were 
aubmitted  to  the  Jury  under  appropriate  in- 
structions, and  a  verdict  returned  to  the 
effect  that  defendant  Intentionally  shot  his 
nncle  without  provocation. 

The  physical  facts  in  this  case  speak  louder 
than  words.  It  is  undisputed  that  defendant 
shot  Dan  Bailey  in  his  right  leg  above  the 
knee ;  that  he  shot  him  In  the  abdcmen,  tried 


to  shoot  blm  In  the  head,  and  only  missed  the 
latter  by  a  small  margin,  as  two  holes  were 
shot  through  his  uncle's  hat.  Tbe  plea  of 
self-defense  having  been  eliminated  by  the 
verdict  of  the  Jury,  it  left  the  case  with  de- 
fendant having  shot  his  uncle,  as  disclosed 
by  tbe  physical  facts,  without  either  Justifica- 
tion or  excuse.  Taking  the  tdiyslcal  facts.  In 
connection  with  tbe  remaining  testlm<Miy  in 
the  case,  we  are  of  the  opinion  that  the  trial 
court  committed  no  error  in  refusing  to  in- 
struct as  to  a  lower  grade  of  assault  State 
V.  Feeler,  228  S.  W.  loc.  dt  17,  18;  State  v. 
Ray,  226  8.  W.  loc.  dt  973;  State  v.  Foster, 
281  Mo.  618,  220  S.  W.  loc.  dt  960,  961;  State 
y.  Jones,  217  S.  W.  22,  23;  State  v.  Bums, 
278  Mo.  loc.  dt  449,  213  8.  W.  loc.  dt.  117; 
State  y.  Wansong,  271  Mo.  loc.  dt  56,  67,  68, 
195  8.  W.  909:  State  v.  Webb,  266  Mo.  672, 
182  S.  W.  976;  State  v.  Webb,  205  S.  W.  190; 
State  y.  Curtner,  2S2  Mo.  loc.  dt  218,  170  S. 
W.  1141 ;  State  y.  Magulre,  118  Mo.  loa  dt 
676,  21  S.  W.  212;  State  y.  Doyle^  107  Mo. 
loc.  dt  43,  44,17  S.  W.  761. 

[I]  2.  Appellant's  second  contention  te 
that— 

"Under  the  law  a  man  not  only  has  the  right 
to  shoot  another  in  the  necessary  defense  of 
himself,  but  has  the  same  right  in  defense  of 
his  brother,  and  the  jury  should  be  so  instmct- 
ed  where  the  evidence  warrants  it" 

See  section  3233,  R.  S.  1919;  State  y. 
Turner,  246  Mo.  598, 162  S.  W.  313,  Ann.  Oas. 
1914B,  45L 

We  have  no  disposition  to  controvert  the 
above  proposition,  where  the  facts  in  the 
case  Justify  the  defendant  in  affording  his 
brother  protection.  The  above  principle  of 
law,  however,  has  no  application  to  the  facts 
in  this  case.  Defendants  were  granted  a 
severance,  and  the  case  of  State  v.  Ralney 
Gluts  is  the  only  one  pending  here  for  our 
consideration.  It  is  not  dalmed,  by  either  the 
state  or  defendant,  that  the  latter  shot  any 
one  but  Dan  W.  Bailey.  Appellant  is  on  trial 
here  for  shooting  his  uncle,  and  not  for  shoot- 
ing some  other  person,  while  the  latter  was 
assaulting  his  brother.  It  is  not  claimed 
that  Dan  W.  Bailey  was  assaulting  defend- 
ant's brother  when  he  was  shot  by  appellant 
On  the  contrary,  the  latter  testified,  as  here- 
tofore shown,  that  he  shot  Dan  Bailey,  he- 
cause  he  claimed  the  latter  was  hitting  and 
Jabbing  him  with  a  pitchfork. 

Tbe  above  contention  is  without  merit  and 
overruled. 

[S]  3.  Defendant's  third  contenticm  reads 
as  follows: 

"It  was  error  for  the  coort  to  admit,  as  a 
part  of  the  res  gests,  evidence  as  to  the  act 
of  Dan  Cruts  (brother  of  defendant)  in  shoot- 
iag  at  John  Bailey  (son  of  prosecuting  wit- 
ness), and  to  refuse,  by  proper  instruction,  to 
withdraw  such  evidence  from  the  consideration 
of  the  Jury  in  determining  defendant's  guilt" 
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The  court  admitted  as  res  gestse  eyery- 
thlng  that  occurred  from  the  time  defend- 
ant and  his  brother  came  Into  the  presence  of 
Dan  W.  Bailey  and  his  three  sons,  until  the 
shooting  was  over,  and  the  two  Cruts  boys 
left  The  conversation,  acts,  and  proceedings 
between  said  parties,  under  the  circum- 
stances aforesaid,  were  so  interwoven  as  to 
present  a  single,  continuous,  and  inseparable 
transaction.  The  facts  present  a  typical  case. 
Involving  the  doctrine  of  res  gestte.  State  v. 
Pfelfer,  267  Mo.  loc.  dt.  28,  29,  183  S.  W. 
337;  State  v.  Katz,  266  Mo.  loc.  clt.  602,  503, 
181  S.  W.  425 ;  State  v.  Anderson,  252  Mo. 
loc.  dt.  98,  99,  158  S.  W.  817;  State  v. 
Vaughan  et  al.,  200  Mo.  1,  98  S.  W.  2;  State 
V.  Cavln,  109  Mo.  154,  97  S.  W.  573 ;  State  v. 
Woodward,  191  Mo.  loc.  dt  633,  90  8.  W.  00; 
10  Ruling  Case  Law,  $  157,  p.  974. 

The  Missouri  cases  supra  conclusively  sus- 
tain the  trial  court  in  holding  that  the  entire 
transaction  which  took  place  at  the  time  of 
the  shooting  was  a  part  of  the  res  gestae  to 
be  considered  by  the  jury  in  passing  upon  the 
case. 

[4, 6]  4.  Defendant's  Instruction  A  was 
properly  refused  because  it  was  a  comment 
on  a  portion  of  the  testimony.  State  v.  Ad- 
klns,  225  S.  W.  981 ;  Jones  v.  Ry.  Co.,  228 
S.  W.  loc  dt  784,  and  cases  dted.  It  was 
likewise  prcqierly  refused  because  Instruction 
4,  given  by  the  court,  correctly  declared  the 
law  and  covered  the  question  complained  of 
by  appellant  S^nte  v.  Hitsabeck,  132  Mo.  loc. 
dt  358,  34  8.  W.  38. 

5.  We  have  examined  all  the  matters  com- 
plained of  by  appellant,  and  find  no  error  In 
the  record  of  which  he  can  legally  complain. 
The  case  was  carefully  tried  by  court  and 
counsel,  and  the  verdict  Is  fully  sustained  by 
substantial  evidence.    . 

The  Judgment  below  Is  accordingly  affirmed. 

WHITE  and  MOZLBY,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEY,  C,  Is  hereby  adopted  as  the  opinion 
of  the  court. 

All  concur. 


STATE  V.  RITTER.     (No.  22597.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  26,  1921.    Rehearing  Denied 

June  8,   1921.) 

I.  Arson    €=>22— Indictment   and    information 
®s>IIO(7)— An  Indictment  not  defective  be- 
cause not  stating  owner  of  the  building  con- 
taining goods  burned. 
An  indictment  under  Rev.  St  1919,  g  3288, 
dedaring  that  every  person  who  shall  set  fire 
to  or  bum  any  goods  or  merchandise  which  is 
insured  with   intent   to   defraud   the    insurers 
shall  be  guilty  of  arson,  need  not  state  the 
name  of  the  owner  of  the  building  in  which 


the  goods  were  located,  and  is  soffident  if  it 
follows  the  statute,  for  ownership  of  the  build- 
ing is  immaterial. 

2.  Witnesses  ®5>278— Exclusion  of  answers  by 
witness  to  question,  whether  she  expected 
In  making  statement  not  to  be  prosecuted, 
held   not  error. 

In  a  prosecution  for  arson,  where  one  of 
defendant's  colleagues  was  asked  whether  she 
did  not,  in  making  a  statement  to  designated 
person,  entertain  the  hope  that  she  would  not 
be  prosecuted  and  the  statement  was  not  defi- 
nitely identified,  the  exclusion  of  answers  that 
the  witness  did  not  entertain  any  such  hope 
was  not  error,  even  though  there  should  be 
great  latitude  in  cross-examining  a  witness  con- 
nected with  the  crime  who  testifies  on  behalf 
of  the  state. 

3.  Criminal  law  <S=»37I  (7)— Testimony  as  to 
statements  made  by  defendant  as  to  his  con- 
nection with  other  Incendiary  fires  admissi- 
ble. 

In  a  prosecution  for  arson  where  it  was 
contended  that  defendant  induced  the  witaess  to 
consent  to  the  burning  of  her  household  goods, 
etc.,  testimony  by  the  witaess  as  to  statements 
made  by  defendant  concerning  his  connection 
with  Utber  incendiary  fires  is  admissible  to  show 
intent  for  such  statementa  were  in  the  natare 
of  admissions,  and  it  is  immaterial  whether 
taey  occurred  before  or  after  the  fire  in  ques- 
tion. 

4.  Criminal  law  <S=»369(  1 1 )— EvWsnoe  of  stat«> 
ment  by  defendant  as  to  his  previous  con- 
nection with  Incendiary  fires  admissibleu 

In  a  prosecution  for  arson  where  the  wit- 
ness testified  taat  defendant  induced  her  to 
consent  to  the  burning  of  her  household  goods, 
etc.,  testimony  by  the  witaess  as  to  defendant's 
statement  concerning  his  connection  wita  previ- 
ous incendiary  fires  was  admissible  to  prove 
that  the  fire  in  question  was  of  incendiary  ori- 
gin and  to  prove  the  corpus  delicti  or  con- 
nect defendant  therewith. 

5.  Witnesses  «=>370( I)— Evidence  of  Mas 
of  witness  against  codefendant  Inadmissible 
where  severance  was  granted. 

While  it  is  always  competent  as  affecting 
the  credibility  of  a  witaess  to  show  his  bias 
against  the  accused,  evidence  that  the  witaess 
was  biased  against  accused's  codefendant  is  in- 
admissible where  severance  was  giantea. 

6.  Witnesses  «=9360— State  entitled  to  rebut 
showing  that  witness  kept  house  of  III  fame. 

Where  defendant  in  cross-examination  of 
witaesses  of  the  state  attempted  to  show  that 
principal  .witaess  had  kept  a  house  of  ill  fame, 
it  was  permissible  for  the  state  to  show  that 
the  house  of  such  witness  did  not  bear  that 
reputation,  regardless  of  the  propriety  of  the 
inquiries  of  defendant's  counsel. 

7.  Witnesses  «=>270(3)  —  Facto  Improperly 
brought  out  on  cross-examination  may  be  re- 
butted. 

If  counsel  chooses  to  examine  a  witaess  as 
to  facts  not  admissible  in  evidence,  tae  otaer 
party  has  a  right  to  examine  him  as  to  tae  evi- 
dence BO  given. 
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8.  Witnesses  iS=>360^— Evidsnee  of  good  char- 
acter.  inadmissible. 
Where  there  was  no  direct  attack,  the  mere 
tact  that  the  state  on  crosa-examiiiation  pro- 
pounded questions  to  defendant's  witness  re- 
flecting upon  his  standing  does  not  warrant  the 
admission  of  independent  evidence  as  to  the 
good  character  of  the  witness  for  truth  and 
veracity. 

•.  Crfminal  law  «=9l  172(1)— Number  asd  pro- 
lixity of  Instructions  do  not  warrant  reversal. 

Where  the  instructions  were  correct,  the 
mere  fact  that  they  were  numerous,  and  prolix 
in  verbiage  does  not  warrant  reversal. 

Appeal  from  St  Louis  CHrcult  Court; 
John  W.  Calhoun,  Judge. 

Joseph  Bitter  was  convicted  under  Bev. 
St.  1919,  i  3288,  of  arson  in  tbe  third  degree 
and  he  appeals.    Affirmed. 

Carl  M.  Dublnsky  and  Abbott,  Fauntleroy, 
Cullen  &  Edwards,  aU  of  St  Louis,  for  ap- 
pellant. 

Jesse  W.  Barrett,  Atty.  Gen^  and  Albert 
Miller,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  appellant  was  convict- 
ed. In  the  circuit  court  of  the  dty  of  St.  Lou- 
is, of  arson  in  the  tMrd  degree,  under  section 
8288,  B.  S.  1919,  and  his  punishment  assessed 
at  fifteen  years'  imprisonment  In  the  peniten- 
tiary, whidi  was  reduced  by  the  trial  court 
to  fl,ve  years.  From  this  judgment  he  ap- 
peals. 

The  offense  for  which  the  appellant  was 
convicted  was  the  burning  of  certain  house- 
hold goods  in  the  possession  of  one  Bertha 
Trader,  located  In  an  apartment  occupied  by 
her  on  Delraar  avenue,  in  the  city  of  St. 
Louis,  with  the  intent  to  injure  and  defraud 
the  insurers  of  said  property.  Bertha  Trad- 
er testified  for  the  state.  Her  testimony  was 
to  the  effect  that  she  (the  appellant)  and  one 
Fendelman  entered  Into  a  conspiracy  to  bum 
the  goods  In  the  apartment  In  which  she  re- 
sided for  the  purpose  of  securing  the  insur- 
ance on  same;  that  the  appellant  brought 
the  greater  part  of  the  goods  and  placed  them 
in  the  building  for  the  purpose;  that  he  in- 
troduced I'enddman  to  her  as  the  man  who 
would  start  the  fire  and  stated  that  his  name 
was  Jones.  The  appellant  testifying  In  bis 
own  behalf  denied  any  connection  with  tbe 
matter,  except  as  an  Insurance  adjuster.  The 
pr<9erty  was  Insured  in  the  sum  of  $800  In 
one  company  and  $1,000  In  another.  Upon 
an  adjustment  ot  the  loss  the  two  Insurance 
companies  paid  the  sum  of  $800;  of  this 
amoimt  Bertha  Trader  received  $250,  and 
tbe  balance  was  retained  by  the  appellant. 
The  latter  was  at  the  time  a  member  of  the 
firm  of  Bersch,  McMahan  &  Bitter,  whose 
ostensible  business  was  that  of  a  fire  Insur- 
ance adjuster,  engaged  In  business  under  the 
name  of  the  Independent  Adjustment  Com- 
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pany,  and  as  such  it  represented  Bertha 
Trader  In  the  settlement  of  her  claims 
against  the  insurance  companies.  The  burn- 
ing of  tbe  goods  as  testified  by  Bertha  Trad- 
er was  effected  by  the  starting  of  a  fire  in  a 
wardrobe  in  one  of  the  rooms  of  the  apart- 
ment. Fendelman,  who,  under  the  conspir- 
acy, was  to  start  the  fire,  was  seen  in  the 
Immediate  vicinity  of  the-  building  at  the 
time. 

There  is  much  testimony  as  to  the  particu- 
lars of  tbe  fire,  the  adjustment  of  the  claim 
by  Bitter  for  Mrs.  Trader,  and  his  retention 
of  the  money  when  the  losses  were  paid,  not 
necessary  to  be  set  forth  In  detail. 

Fendelman  was  Indicted  Jointly  with  the 
appellant  A  severance  was  granted  result- 
ing in  the  conviction  as  heretofore  stated. 

[1]  I.  Appellant  contends  that  the  indict- 
ment is  insufficient  in  that  it  does  not  al- 
lege the  name  of  the  owner  of  the  building 
in  which  the  goods  burned  were  located. 
This  allegation  was  not  necessary.  The  sec- 
tion under  which  the  Indictment  is  framed 
is  several.  The  offense  denounced  therein 
with  which  the  appellant  was  charged  was 
the  burning  of  goods  with  the  intent  to  de- 
fraud the  Insurers. 

T^Is  offflise  Is  charged  in  the  language  of 
the  statute,  and  hence  there  is  no  merit  in 
the  contention,  for  the  reason  that  the  crime 
having  been  defined  by  the  statute  which 
embodied  all  the  constituent  elements  of  the 
offense,  the  Indictment  following  same  is  suf- 
ficient This  measure  of  tbe  sufficiency  dl  a 
statutory  charge  was  last  approved  by  this 
court  In  State  v.  Bersch,  276  Mo.  loc.  eft.  411, 
207  S.  W.  loc.  cit  813.  Stated  more  concrete- 
ly  as  applicable  to  the  law  and  facts  at  bar, 
the  offense  consisted,  as  stated,  in  the  burn- 
ing of  the  goods  to  defraud  the  insurers. 
State  v.  Greer,  243  Mo.  599,  147  S.  W.  968. 
Ann.  Gas.  19130,  1163.  The  location  of  such 
goods  other  than  that  they  were  in  the  city 
of  St.  Louis,  where  the  charge  was  preferred, 
which  fact  Is  alleged  in  the  indictment,  was 
immaterial. 

[2]  II.  It  is  contended  that  error  was  com- 
mitted In  the  striking  out  of  the  answer  of 
the  witness  Bertha  Trader  to  an  inquiry 
made  of  her  by  the  counsel  for  the  appellant 
on  cross-examination,  as  follows: 

"In  making  the  statement  to  Mr.  McDaniel, 
did  you  not,  by  reason  of  making  said  state- 
ment, entertain  the  hope  and  expectation  that 
yon  would  not  be  prosecuted?" 

To  this  she  answered,  "No,  sir,"  which  an- 
swer on  the  motion  of  counsel  for  the  state 
was  stricken  out  What  this  statement  was 
concerning  which  the  Inquiry  was  made  does 
not  appear.  Although  this  inquiry  was  re- 
peated, followed  by  a  like  ruling  as  at  first, 
it  was  confined  In  each  instance  to  the  wit- 
ness' hopes  and  ezi)ectations,  dependent  upon 
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her  having  made  the  statement  alleged  to 
have  been  made  to  McDanlel  and  not  to  her 
testimony  at  the  trial  to  which  no  reference 
was  made.  If  the  inquiry  bad  been  directed 
to  ascertaining  her  hopes  and  expectations, 
dependent  upon  her  testimony,  the  exclusion 
of  her  answer,  if  in  the  affirmative,  would 
have  been  error,  and  if  found  upon  a  consid- 
eration of  all  the  other  facts  to  have  been 
prejudicial.  It  would  have  been  sufficient  to 
have  worked  a  reversal.  Numerous  rulings 
are  to  be  found,  declaratory  of  the  latitude 
permissible  in  the  cross-examination  of  wit- 
nesses shown  to  have  been  connected  with 
the  crime  for  which  the  accused  was  being 
tried.  Proofs  of  promises,  inducemenfs,  and 
the  hopes  and  beliefs  of  the  witness  may  be 
adduced  to  affect  his  credibility;  but  a 
vague  inquiry  as  to  an  alleged  statement  of 
the  witness,  of  which  not  even  the  purport  is 
shown,  cannot  be  made  to  serve  that  purpose. 

The  facts  at  bar,  therefore,  clearly  distin- 
guish this  case  from  rulings  here  and  else- 
where, recognizing  the  right  of  cross-exami- 
nation to  ascertain  if  a  witness'  testimony 
is  animated  by  any  other  purpose  than  a 
statement  of  the  facts.  State  v.  Shelton,  223 
Mo.  loc.  cit  134,  122  S.  W.  732,  and  cases; 
Stevens  v.  People,  215  111.  593,  74  N.  B.  786; 
People  V.  I/angtree,  64  Cal.  loc.  dt.  25d,  30 
Pac  813;  People  v.  Moore,  181  N.  Y.  624, 
73  K.  E.  1129;  State  ▼.  Kent,  4  N.  D.  loc. 
dt.  598,  62  N.  W.  631,  27  li.  R.  A.  686;  Lee 
V.  State,  21  Ohio  St.  151. 

f3]  III.  Error  Is  assigned  in  the  admission 
In  evidence  of  statements  made  by  appellant 
to  Bertha  Trader  as  to  his  connection  with 
other  Incendiary  flres.  These  statements 
were  in  the  nature  of  voluntary  admissions 
of  the  commission  by  the  appellant,  of  other 
crimes  of  a  like  nature  to  that  charged. 
They  were  admissible  as  tending  to  show  in- 
tent, and  it  is  immaterial  whether  they  oc- 
curred before  or  after  the  commission  of  the 
crime  for  which  he  was  being  tried.  State 
V.  Bersch,  276  Mo.  loc.  cit.  415,  207  S.  W. 
809,  and  cases. 

[4]  Furthermore,  the  admission  of  this  tes- 
timony was  authorized  as  tending  to  show 
that  the  fire  in  question  was  of  incendiary 
origin,  and  also  to  prove  the  corpus  delicti, 
or  connect  the  appellant  with  same.  State 
V.  Cox,  264  Mo.  loc.  cit  413,  175  S.  W.  50, 
and  cases. 

[6]  IV.  It  was  attempted  to  be  shown  that 
one  of  the  state's  witnesses  was  biased  or 
hostile  to  Fendelman,  and  hence  that  the  ex- 
clusion of  his  testimony  as  to  such  bias  was 
error.  It  is  always  competent,  as  affecting 
the  credibility  of  a  witness,  to  ascertain  the 
state  of  his  mind  against  the  accused.  State 
V.  Horton,  247  Mo.  loc.  dt.  605,  153  S.  W. 
1051;  State  V.  Miller,  71  Mo.  590.  This  rule, 
however,  has  never  been  extended  to  the  ad- 
mission of  proof  of  witness'  bias  against 
others.     State  t.  Montgomery,  28  Mo.  591. 


'  Fendelman,  althou£^  he  bad  been  Joint'.j  1: 
dieted  with  the  appellant,  had  be^  grai^. 
a  severance  and  was  not  a  party  to  toe  tr 
tlon.  It  was  therefore  imtnuj-prini  wha:  'a.r 
witness'  feelingB  may  have  been  tcrxir^ 
him. 

[6,  7]  V.  It  Is  further  contended  that  err-': 
was  committed  in  admitting  testunooy  as  s 
the  prior  conduct  of  Mrs.  Trader  to  rebat  ti- 
attack  upon  her  character  made  by  the  u- 
pellant.    Appellant's  counsel  bad  attem;--: 
in  the  cross-examination  of  certain  wiu^^^ 
for  the  state  ro  show  that  Mrs.  Trader  i_ 
kept  a  house  of  ill  repute  or  one  btar^ 
that  reputation  in  the  neighborhood.    7> 
evident  purpose  of  this  examination  w&s  s? 
show  that  she  was  a  woman  of  unchaste  cit; 
acter  and  thereby  affect  her  credibility,    [i 
rebuttal  the  state  was  permitted   to  sb  t 
that  her  house  did  not  bear  that  reputatxr 
The  testimony,   therefore,  did    not,   as  ol- 
tended  by  appellant,  constitute  proof  of  sp-r 
dflc  acts  to  sustain  the  witness'  characrer 
Where  an  inquiry  Is  made,  as  at  bar,  e- 
state  may  be  permitted  to  rebut  tbe  testinHv:; 
thus   offered  by  proof  of  the  actual  fa  a-. 
Although  the  trial  court  may  therefore  isr? 
erred  in  permitting  counsel  for  the  appel- 
lant to  make  the  inquiry  in  the  manner  -j 
whidi  It  was  made  (People  ,▼.   Christy.  S 
Hun,  loc.  dt.  353,  20  N.  X.  Supp.  278 ;   SXh.y 
V.  COmm.,  96  Ky.  loc  dt  184,  28  S.  W.  ^.' 
Griffin  v.  State,  14  Ohio  St  loc  dt  63),  ti^^ 
did  not  predude  the  state  from  disprorii; 
same;   ruled  otherwise,  the  appellant  woii 
be  enabled  to  profit  by  his  own  error. 

The  propriety  of  the  trial  court's  nil'js: 
in  this  behalf  may  be  tersely  stated  in  tte 
language  of  a  well-recognized  treatise  on  er- 
idence  (1  Greenl.  Ev.  §  468),  dted  with  ar" 
proval  in  Olive  v.  State,  11  Neb.  loc.  cit  2« 
7  N.  W.  452,  as  follows: 

"If  the  counsel  chooses  to  cross-examin;  tin 
witness  as  to  facts  not  admissible  in  evidexc. 
the  other  party  has  a  right  to  examine  Irm  v 
to  the  evidence  so  given."  22  O.  J.  pp.  4iS. 
484,  S  582,  and  cases. 

[8]  VI.  Error  is  assigned  In  the  refusal  of 
the  trial  court  to  admit  testimony  to  stos- 
the  good  character  of  Fendelman,  who  testi- 
fied for  the  defense.  His  character  had  no: 
been  directly  questioned,  but,  on  cross-*i- 
amlnation,  inquiries  were  made  of  him  re- 
flecting upon  tats  standing;  and  later  tie 
appellant  offered  to  show  that  Ftendelreai 
was  a  man  of  good  reputation  for  truth  aui 
veracity.  The  rule  as  to  the  admission  o! 
testimony  of  this  charader  In  both  dvil  asJ 
criminal  cases  has  been  very  exhaustire!; 
considered  by  Graves,  J.,  en  banc,  in  Oni* 
V.  Railroad,  279  Mo.  1,  214  S.  W.  12i  in 
which  it  is  held : 

"Neither  proof  of  mere  contradictory  Btat^ 
ments  nor  a  rigid  cross-examination  of  the 
party  will  authorize  the  introdaction  of  evi- 
dence, as  to  liis  general  reputatioa  for  tratli 
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end  Teradtr;  nidi  things  ^  to  the  credit  to 
be  given  testimony  of  witness,  rather  than  to 
his  reputation  for  truth  and  veradtr." 

The  opinions  of  the  Courts  of  Ai^peals, 
holding  to  the  contrary,  -which  are  dted  by 
appellant  In  his  brief,  are  expressly  over- 
ruled. The  ruling  In  the  Orris  Case,  so  far 
as  it  applies  to  criminal  cases,  is  but  an  af- 
flrmanoe  of  the  doctrine  announced  in  the 
early  case  of  State  v.  Thomas,  78  Mo.  327, 
Tyhlch  was  subsequently  given  express  ap- 
proval In  State  v.  Fogg,  206  Mo.  loc.  dt  716, 
105  S.  W.  623,  in  which  the  court  said: 

"It  is  urged  by  counsel  for  appellant  that  the 
court  committed  error  in  the  exclusion  of  the 
testimony  offered  to  prove  the  defendant's  rep- 
utation in  the  neighborhood  in  which  he  resided 
for  truth  and  veradty.  This  testimony  was 
properly  exduded  for  the  reason  that  the  de- 
fendant's reputation  for  truth  and  veracity  had 
not  l>een  assailed,  and  the  mere  fact  that  there 
was  a  conflict  between  liis  testimony  and  that 
of  the  prosecuting  witness  is  not  in  contempla- 
tion of  law  such  on  attack  upon  his  reputation 
for  truth  and  veracity  as  would  warrant  the 
court  in  admitting  the  testimony  as  to  such 
reputation,  for  the  purpose  of  bolstering  up  the 
testimony  of  the  defendant,  when  such  reputa- 
tion had  been  in  no  way  assailed.  As  applica- 
ble to  this  proposition  we  Imow  of  no  rule  of 
law  wliich  makes  any  distinction  between  the 
defendant  as  a  witness  and  any  other  witness 
in  the  case;  therefore,  we  take  it  that  the  rule 
as  announced  in  State  v.  Thomas,  78  Mo.  327, 
is  dedsive  of  this  question." 

We  therefore  overrule  this  contention. 

[•]  VII.  We  have  carefully  reviewed  the 
instructions,  not  only  those  glvoi,  but  those 
refused ;  while  the  former  are  numerous  and 
somewhat  prolix  in  verbiage,  they  correctly 
present  the  applicable  law  under  the  evidence 
and  are  not  subject  to  such  criticism  as  to 
warrant  a  reversal. 

The  Instructions  refused,  where  not  cover- 
ed by  those  given,  are  subject  to  such  ob- 
jections as  to  prevent  our  interfering  with 
the  ruling  of  the  trial  court  in  regard  there- 
to; they  are  either  not  authorized  by  the 
facts,  or  are  a  comment  on  same,  or  incor- 
rectly declare  the  law.  We  do  not  deem  it 
necessary,  therefore,  to  review  them  sepa- 
rately. 

The  testimony  as  to  the  appellant's  guilt 
is  ample  to  sustain  the  verdict.  He  was 
fairly  tried  and  the  Judgment  is  therefore 
affirmed. 

All  concur. 


STATE  V.  RONGEY.     (No.  22678.) 

(Supreme  Court  of  Missonri,  Division  No.  2. 
May  26,  1^1.) 

I.  Homicide  <S=3292(4)— An  Instruction  as  to 

striking  with  a  pair  of  heavy  shoes  held  re- 

voralble  error  where  not  Justified  by  evidenoe. 

In  a  prosecution  for  assault  with  intent  to 

kill,  it  was  error  to  instruct  the  jury  that  they 


should  convict  the  defendant  if  they  found  that 
he  committed  the  assault  with  a  large  and 
heavy  pair  of  shoes,  which  defendant  then  wore, 
and  should  find  that  such  shoes  were  deadly 
weapons,  where  there  was  no  evidence  that  he 
wore  such  shoes,  or  that  appellant  stamped  and 
kicked  his  victim  on  head  and  face  as  stated  in 
the  instructi6n. 

2.  Homlelda  «s»292(4)— Assumption  In  la- 
struotlon  without  supporting  ovidonce  that  de- 
fendant was  wearing  heavy  shoos  was  error. 

In  a  prosecution  for  assault  with  intent  to 
kHI,  an  instruction  directly  assuming  without 
evidence  to  support  it  that  defendant  was  wear- 
ing heavy  shoes  when  he  made  the  assault  was 
error,  the  question  whether  the  heavy  shoes 
were  deadly  weapoits  being  also  submitted. 

3.  Homicide  i3=>292(4)— Instruction  assuming 
without  evidence  that  defendant  assaulted 
another  with  a  weapon  Is  erroneous. 

In  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  assuming,  without  sustaining 
evidence,  that  defendant  assaulted  another  with 
a  weapon,  and  providing  that,  if  said  weapon 
or  as  used  was  not  a  deadly  one,  then  the  de- 
fendant might  be  convicted  of  assault  to  kill 
without  malice,  and  punished  as  provided  by 
Bey.  St.  1919,  {  8263,  is  erroneous. 

4.  Homiddo  «=»282(4)— Instruotlon  as  to  dead- 
ly weapon  bold  erroneous  in  iho  absence  of 
•videnoe. 

In  a  prosecution  for  assault  witii  intent  to 
kill,  an  instruction  that  if  defendant  intention- 
ally used  upon  prosecuting  witness  a  deadly 
weapon,  or  a  weapon,  as  used,  likely  to  produce 
death,  he  is  guilty,  held  erroneous,  because 
there  was  no  evidence  that  defendant  had  a 
weapon,  and  no  evidence  that  he  had  on  the 
heavy  shoes,  which  another  instruction  men- 
tioned as  a  weapon,  or  tending  to  show  that  any 
such  boots  or  shoes  were  deadly  weapons, 
for  such  an  instruction  required  evidence  of  use 
of  a  weapon  such  as  would  be  construed  in  law 
to  be  deadly. 

5.  Homicide  «=»90— Instruotlon  authorizing  a 
oonvletlon  for  assault  with  Intent  to  kill  where 
defendant  simply  used  lists  Is  error. 

An  instruction  authorizing  jury  to  convict 
defendant  under  Rev.  St.  1919,  §  3263,  of  com- 
mitting an  assault  with  intent  to  kill,  although 
he  simply  used  fists  and  bruised  the  head  and 
face  of  prosecuting  witness  thereby,  and  bad 
no  instrument  of  any  kind  in  lus  hands,  is  er- 
ror. 

6.  Criminal  law  «=>l  134(3)— Where  a  oonvle- 
tlon Is  reversed,  other  questions  not  likely  to 
arise  on  retrial  need  not  be  oonsldered. 

Where  a  criminal  case  must  be  reversed, 
it  is  unnecessary  to  consider  other  questions 
not  likely  to  recur  upon  retrial. 

Appeal  from  Circuit  Court,  St  Francois 
County;   Peter  H.  Huck,  Judge. 

Braz  Rongey  was  convicted  of  aesault  with 
intent  to  kill.  His  motion  for  new  trial  was 
overruled,  sentence  pronounced,  and  he  ap- 
peals.   Reversed,  and  remanded  for  new  trlaL 

On  May  1,  1920,  the  prosecuting  attorney 
of  St.  Francois  county,  Mo.,  filed  In  the  dr- 
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cult  court  of  said  county  a  Terlfled  Informa- 
tion, which,  without  caption  and  signature, 
reads  as  follows: 

"Oomes  now  W.  E.  Coffer,  prosecuting  at- 
torney within  and  for  the  county  of  St,  Fran- 
cois, and  state  of  Missouri,  on  behalf  of  the 
state  of  Missouri,'  upon  his  oath  of  o£Bce  and 
upon  his  Imowledge,  information,  and  belief, 
does  inform  the  court  and  does  state  and 
charge  that  one  Bras  Rongey,  late  of  the  coun- 
ty of  St  Francois  and  state  of  Missouri,  on 
the  6th  day  of  April,  1920,  did,  at  and  in  the 
county  of  St.  Francois  and  state  of  Missouri, 
with  force  and  arms,  in  and  upon  the  body«of 
C.  3.  Adami,  there  being,  feloniously,  willfully, 
on  purpose,  and  of  his  malice  aforethought, 
make  an  assault;  and  that  the  said  Bras  Ron- 
gey,  then  and  there,  him,  the  said  C.  J.  Adami, 
on  purpose  and  of  his  malice  aforethought,  will- 
fully and  feloniously  and  with  great  force  and 
brute  violence  with  his  hands  and  clenched 
fists,  and  with  some  blunt  instrument  which  he 
then  and  there  held  in  his  hands,  the  nature 
and  character  and  description  of  which  said 
blunt  instrument  is  to  the  prosecuting  attorney 
unknown,  but  which  blunt  instrument  was  then 
and  the^e  a  dangerous  and  deadly  weapon,  did 
strike,  beat,  and  wound  the  said  C.  J.  Adami, 
and  with  a  large  and  heavy  pair  of  shoes,  which 
said  shoes  the  said  Braz  Rongey  then  and 
there  had  and  wore  upon  his  feet,  and  which 
said  large  and  heavy  shoes  were  then  and  there, 
as  used,  dangerous  and  deadly  weapons,  did 
then  and  there  strike,  kick,  stamp  the  said 
C.  J.  Adami  in  and  upon  a  vital  part  of  the 
body,  to  wit,  the  mouth,  temples,  chest,  sides, 
and  body  of  his,  the  said  G.  J.  Adami,  with  such 
brute  force  and  violence,  and  in  such  a  cruel 
and  unusual  manner,  as  to  likely  produce  death 
or  great  bodily  harm,  with  intent  then  and 
there  him,  the  said  C.  J.  Adami,  on  purpose  and 
of  his  malice  aforethought,  willfully  and  feloni- 
ously to  kill  and  murder;  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state." 

On  May  21,  1920,  defendant  waived  ar- 
raignment, entered  a  plea  of  not  guilty,  and 
commenced  the  trial  of  his  cause  before  a 
Jury  on  the  same  day. 

State's  Evidence. 

The  evidence  on  behalf  of  the  state  was,  in 
substance,  as  follows:  On  April  6,  1920,  at 
a  school  election  in  Bonne  Terre,  St  EVancols 
county.  Mo.,  at  about  5:30  or  6  o'clock  In  the 
afternoon,  G.  J.  Adami  was  returning  from 
the  voting  place  and  passed  appellant.  The 
latter  stepped  up  behind  Adami  and,  with  a 
sharp  blow,  struck  him  l)ehind  the  ear. 
Adami  fell  on  his  face  and  stomach  on  tlie 
concrete  walk,  and  was  imconscious.  Appel- 
lant followed  him  down,  struck  him  several 
licks  with  his  fist,  then  took  Iilm  by  the 
shoulder,  turned  him  over,  and  hit  him  sev- 
eral licks  again  on  the  other  side  of  his  face. 
Adami  made  no  resistance,  and  appellant  told 
him  to  get  up,  that  he  wanted  to  knock  him 
down  again.  While  Adami  was  down  on  the 
ground,  appellant  gave  him  a  short,  sharp 
kick  in  the  side,  between  the  hip  and  shoul- 


der. Appellant  had  on  boots  or.  shoes  when 
he  kicked  Adami.  The  latter's  face  was  bad- 
ly bruised,  his  mouth  was  bloody,  and  his 
eyes  were  black  and  bloodshot;  his  face  was 
dark  and  bruised;  his  body  and  head  were 
sore  from  the  elTects  of  the  licks ;  his  wrist 
was  swollen  and  painful.  Appellant  said  he 
had  whipped  Adami  because  the  latter  fired 
him,  and  caused  him  to  lose  his  Job.  In  the 
difficulty,  Adaml's  metal  pencil  and  fountain 
pen  were  badly  bent  by  the  licks  of  appel- 
lant 

Defendant't  Evidence, 

Appellant  produced  several  witnesses  who 
testified  that  he  hit  Adami  with  his  fist,  but 
did  not  kick  him,  nor  did  he  hit  him  with  a 
blunt  instrument. 

H.  B.  Rongey  (defendant)  testified,  in  sub- 
stance, that  he  waited  until  Adami  got  far 
enough  from  the  polling  place,  walked  up  to 
him,  and  said,  "Now,  I  got  you,"  and  when 
he  turned  around  defendant  knocked  him 
down.  Some  man  ran  out  and  started  to 
pick  Adami  up,  but  defendant  said:  "Leave 
him  alone,  let  him  stay  there,"  and  he  left 
him  there.  Adami  then  got  up,  staggered 
around,  and  fell  back  over  the  sidewalk,  with 
his  head  in  the  gutter.  Two  or  three  men 
came  up,  and  defendant  asked  them  If  he 
(Adami)  had  any  friends  there,  and  said,  "If 
he  has,  and  they  want  any,  I'll  give  them 
some,  or  take  some,  makes  no  diflTerence  to 
me."  Defendant  then  said,  "Now  take  him 
up,  and  let  Mr.  Grane  look  at  him."  Defend- 
ant claimed  that  Adami  fired  him,  and  would 
not  pay  him  $52.50  that  the  company  owed 
him.  Defendant  testified  that— "I  never 
kicked  him,  and  I  never  bit  him  with  nothlns 
but  my  bare  fist;  I  whipped  him  with  my 
fists."  Appellant  said  he  never  aimed  to  kill 
him,  but  Just  to  give  him  a  good  whipping. 

On  cross-examination,  appellant  admitted 
he  had  been  arrested  once  in  Missouri  and 
once  in  Illinois;  was  fined  for  fighting  in 
Illinois.  He  said  he  would  have  pleaded 
guilty  to  an  assault  if  they  had  let  him,  but 
was  not  guilty  of  an  assault  with  intent  to 
kill. 

After  the  giving  of  instructions,  the  Jury 
returned  into  court  the  following  verdict: 

"We,  the  jury,  find  the  defendant,  Braz  Bon- 
gey,  guilty  of  assault  with  intent  to  kill,  with 
malice  aforethought,  as  he  stands  charged  in 
the  information,  and  assess  his  punishment  at 
impilsonment  in  the  penitentiary  for  a  term  of 
three  years. 

"0.  B.  McClintock,  Foreman." 

The  InstructiiKis  and  rulings  of  the  court 
will  be  considered,  as  far  as  necessary,  la 

the  opinion. 

Defendant  in  due  time  filed  his  motion  for 
a  new  trial,  which  was  overruled.  The  court 
sentenced  defendant,  and  entered'  Judgment 
accordingly.  Appellant  In  due  time  filed  an 
affidavit  for  appeal,  which  was  allowed  him 
to  this  court. 
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(til 
Marsalek  &  Statalhutb,  of  St  Louis,  for  ap- 
iUant. 

Jesse   "W.  Barrett,  Atty.  Gen.,  and  Kobert 
Smitli   and  B.  W.  Otto,  Asst  Attys.  Gen., 
»T  Uie  SUte. 

RAiriKT,  C  (after  stating  tbe  facts  as 
bove).  [1]  1.  Appellant  assigns  as  error  tbe 
ctlon  ot  the  trial  court  In  giving  to  the  jury 
astructlon  numbered  1.  A  portion  of  said 
nstructioa  complained  of,  reads  as  follows: 

"first.   If,    apon    consideration    of'  all    tiie 
ividence  in  the  case  in  the  light  of  tbe  court's 
instructions,    you    find    and    believe    from    the 
ividence    that,   at  the  county   of  St   Francois 
and  state  of  Missouri,  on  tbe  6th  day  of  April, 
L920,    tbe  defendant  made  an  assault  upon  the 
prosecuting  witness,  C.  J.  Adami,  with  his  hands 
and   clenched  fists,  or  mth  a  large  and  heavy 
pair  of  shoet,  lohich  taid  thoea  the  defendant 
then    and   there  had  and  wore  upon  hit  feet, 
and  sliall  find   that  said  large  and  heavy  shoes 
were   deadly  weapons,  that  is  to  say,  weapons 
likely,  as  used,  to  produce  death  or  great  bodily 
harm,   did  then  and  there  strike,  kiek,  ttamp, 
and  toound  tbe  prosecuting  witness  in  and  upon 
the  head,  face,  and  body  of  him,  the  said  C.  J. 
Adami,  in  such  manner  and  with  such  force  as 
under  the  circumstances  was  likely  to  produco 
death  or  great  lodily  harm,  and  that  he  did  so 
willfully,    and    on    purpose,    and    with    malice 
aforethought,  with  the  intent  to  kill  tbe  said  O. 
•T.  Adanti,  or  to  do  him  some  great  hodily  harm, 
yon   will   find   the  defendant  guilty  of  an  as- 
sault   with  intent   to   kill   with   malice   afore- 
thought, as  charged  in  the  information,  and  as- 
sess   his   punishment  at  imprisonment  in  tbe 
penitentiary  for  a  term  of  not  less  than  two 
years,  unless  you  'shall  find  that  the  defendant 
acted   in  self-defense,  as  set  forth  in  other  in- 
structions."    (Italics   ours.) 

2.  There  was  no  evidence  adduced  at  the 
trial  which  tended  to  show  that  .defendant 
was  wearing  large  and  heavy  shoes  when  the 
assault  was  made,  nor  is  there  any  evidence 
in  the  record  tending  to  show  that  appellant 
stamped  and  kicked  Adami  upon  the  head  and 
face  at  all,  much  less  with  the  alleged  large 
and  heavy  shoes.  The  instruction  Is  clearly 
erroneous,  because  it  submitted  issues  to  the 
Jury  without  any  evidence  In  tbe  case  upon 
wlilch  to  base  the  same.  State  v.  Bailey,  57 
Mo.  131;  State  v.  Chambers,  87  Mo.  406; 
State  V.  Herrell,  97  Mo.  105, 10  S.  W.  387,  10 
Am.  St  Rep.  289;  State  v.  Allen,  116  Mo.  loc. 
dt  656,  22  S.  W.  792;  State  v.  Edwards,  203 
Mo.  loc.  dt  639,  102  S.  W.  620;  Stetzler  v. 
Met  St  Ry.  Co.,  210  Mo.  loc.  dt  714,  715, 
109  S.  W.  666;  State  v.  Stenzel,  220  S.  W. 
loc.  dt  884;  State  v.  St  John,  94  Mo.  App. 
229,  68  S.  W.  374. 

Judge  Fox,  in  State  v.  Edwards,  203  Mo. 
loa  dt  639,  102  S.  W.  520,  very  clearly  de- 
clares tbe  law  of  this  state  in  respect  to 
above  matter,  as  follows: 

"In  the  discussion  of  the  complaint  lodged 
by  the  appellant  against  this  instruction  we 
must  not  overlook  the  fundamental  rules  as 
applicable  to  the  giving  of  instructions  either 
in  dvil  or  in  criminal  cases;    that  is,  that  it 
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is  essential  in  both  criminal  and  dvQ  cases 
that,  in  order  to  authorize  an  instruction  upon 
,  any  particular  subject  involved  in  the  cause, 
there  should  be  at  least  some  substantial  evi- 
dence upon  which  to  predicate  the  instruction, 
and  it  is  error  in  either  a  dvil  or  criminal 
cause  to  give  an  instruction  without  any  evi- 
dence to  support  it" 

The  Jury,  having  been  turned  loose  under 
this  instmetion,  were  authorized  to  conjec- 
ture that  defendant  was  wearing,  at  tbe  time 
of  the  assault,  heavy  shoes,  without  any  sub- 
stantial evidence  tending  to  show  said  fact. 
The  Instruction  was  erroneous  as  given,  and 
the  court  committed  reversible  error  in  giv- 
ing the  same  as  above  indicated. 

[2]  3.  The  condudlng  paragraph  of  the 
first  dause  of  said  instruction  1  rends  as 
follows: 

"Whether  the  large  and  heavy  $hoet  were 
deadly  weapons,  and  whether  such  weapons,  as 
used,  if  you  shall  find  that  tbey  were  used, 
were  used  in  such  manner  and  with  such  intent 
by  the  defendant  on  the  occasion  under  consid- 
eration, are  matters  to  be.  determined  by  you 
under  all  the  facts  and  circumstances  in  evi- 
dence in  the  case."    (Italics  ours.) 

Here,  again,  was  a  direct  assumption  on 
the  part  of  tbe  court  without  evidence  to 
support  It,  that  defendant  was  wearing  heavy 
shoes  when  be  assaulted  Adami.  In  the  pre- 
ceding proposition  we  held  the  instruction 
was  erroneous,  because  it  submitted  to  the 
Jury  the  Issue  as  to  whether  defendant  was 
wearing  heavy  shoes,  without  any  evidence 
on  the  subject  hut  as  shown  in  the  above 
quotation,  the  court  assumed  that  the  shoes 
worn  by  defendant  at  tbe  time  of  assault 
were  heavy  shoes,  and  then  proceeded  to 
submit  to  tbe  Jury  the  question  as  to  whether 
heavy  shoes  were  deadly  weapons.  Tested  by 
the  authorities  dted  in  the  preceding  propo- 
sition, the  above-quoted  portion  of  said  in- 
struction 1  is  clearly  erroneous. 

[3]  4.  Tbe  seomd  paragrajdi  of  said  In- 
struction 1  reads  as  follows: 

"If  yon  find  from  the  evidence  that  such  as- 
sault was  made  by  tbe  defendant  with  intent 
to  kill  or  do  great  bodily  harm,  but  that  it 
was  made  without  malice  aforethought,  or  that 
the  iDoapon  used  was  not  a  deadly  one,  or  one 
likely,  at  uted,  to  produce  death  or  great  bodily 
harm,  you  will  find  tbe  defendant  guilty  of  an 
assault  with  intent  to  kill  without  malice,  and 
assess  his  punishment  at  imprisonment  in  the 
penitentiary  for  a  term  of  not  less  than  two  nor 
more  than  five  years,"  etc    (Italics  ours.) 

The  above  quotation  atsumea  without  one 
particle  of  evidence  to  sustain  the  aB8umi>- 
tlon  that  defendant  assaulted  Adami  wltb  a 
weapon,  and  then  provides  that  if  said 
tceapon,  or  as  used,  was  not  a  deadly  one, 
then  defendant  might  be  punished  as  provid- 
ed in  section  3263,  R.  S.  1919.  The  authori- 
ties dted  under  proposition  2  of  this  opinion 
apply  with  equal  force  to  the  second  section 
of  said  instruction  1  above  quoted.  We  find, 
upon  a  careful  reading  of  tbe  record,  that  »o 
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evidence  whatever  was  produced  tending  to 
show  that  a  deadly  weapon,  or  any  other 
kind  of  weapon^  was  used  by  defendant  In  as- 
saulting Adaml.  Hence,  the  second  para- 
graph of  said  instruction  Is  erroneous,  as 
given. 
*°  [4]  5.  The  first  section  of  said  instruction 
1  contains  the  following: 

"You  are  farther  instructed  that  if  one  per- 
son intentionally  uses  upon  another  a  deadly 
weapon,  that  is,  a  weapon  which,  as  used,  is 
likely  to  produce  death,  at  a  vital  part  of  the 
body,  and  in  such  manner  or  with  such  force 
as  ia  likely  to  result  in  death,  he  is  presumed  by 
such  use  and  such  force  to  hav«  intended  to 
kill,  and,  if  he  so  uses  such  w<eapon  or  sudi 
force  without  just  cause  or  provocation,  he  is 
presumed  to  have  acted  with  malice  afore- 
thought" 

The  above  portion  of  said  Instruction  Is 
erroneous  for  two  reasons:  First,  because  It 
deals  with  a  "vxapon,"  and  there  is  no  evi- 
dence In  the  case  showing  that  defendant  had 
a  weapon,  when  assaulting  the  prosecuting 
witness;  second,  because  there  is  no  evidence 
In  the  record  showing  that  any  weapon  was 
used,  or  that  defendant  had  on  heavy  shoes 
when  the  assault  was  made,  nor  is  there  any 
evidence  tending  to  show  that  the  hoots  or 
shoes  worn  by  defendant  wer4  deadly  weap- 
ons.  In  other  words,  before  such  an  instruc- 
tion should  be  given  as  that  above  quoted,  it 
would  have  to  appear  from  the  evidence  that 
a  deadly  weapon  was  used,  or  that  such 
weapon  was  used  as  would  be  construed  in 
law  to  be  a  deadly  weapon.  State  v.  Harris; 
209  Mo.  423,  108  S.  W.  28;  State  v.  Stubble- 
field,  239  Mo.  526,  144  S.  W.  404;  State  T. 
Fair,  177  S.  W.  355. 

Without  undertaking  to  quote  from  above 
authorities,  it  may  be  stated  that  they  ex- 
pressly condemn  such  an  instruction  as  that 
above  quoted,  under  such  circumstances  aa 
are  disclosed  in  this  record. 

[5]  6.  Instruction  numbered  2  girai  by  the 
court  reads  aa  follows: 

"Tfhe  court  further  instructs  the  Juiy  that  it 
is  not  incumbent  upon  the  state  to  prov«  diat 
the  assault  made  upon  the  prosecuting  witness 
by  the  defendant  was  made  with  a  deadly  weap- 
on in  order  to  convict  him  of  assault  with  ia- 
tent  to  kill,  with  malice  aforethought,  but  all 
that  is  required  is  that  you  find  and  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  on  or  about  the  6th  day  of  April,  1920,  the 
defendant,  without  good  cause,  did  assault 
*  *  *  the  prosecuting  witness  in  and  upon 
the  head,  face,  or  body  with  •  •  •  clenched 
fists,  *  *  *  with  such  force  and  in  such 
manner  as  was  likely  under  the  circumstances 
to  produce  •  »  ♦  great  bodily  harm,  and 
tliat  defendant  made  said  assault  willfully,  on 
purpose,  and  with  malice  aforethought. 

"In  this  connection  you  are  further  instruct- 
ed that  the  law  presumes  a  person  intends  the 
natural  and  probable  consequences  of  his  acts, 
and  if  you  believe  from  the  evidence  in  the  case 
that  defendant  assaulted  the  prosecuting  wit- 
ness, Q.  J.  Adaml,  in  a  manner  likely  to  pro- 
duce  •    •    •    greatly  bodily  harm,  the  law  pre- 


sumes that  he  intended  to  kill  him,  or  do  him 

some  great  bodily  harm." 

« 

This  instruction  is  vigorously  assaulted  by 
defendant  upon  several  grounds,  most  of 
which  have  been  previously  considered.  The 
criticisms  of  instruction  1  apply  with  equal 
force  to  the  above  instruction.  The  last  para- 
graph of  instruction  2,  above  quoted,  is  eq;>e- 
clally  condemned  as  unsound,  under  the  cir- 
cumstances of  this  case,  in  State  v.  Stubble- 
field,  239  Mo.  loc.  cit.  B30,  144  S.  W.  404,  and 
following.  In  other  words,  instruction  2,  as 
framed,  authorized  the  jury  to  convict  de- 
fendant under  section  3263,  R.  S.  1919,  for  a 
felony  if  he  simply  used  his  fists  and  bruised 
the  head  and  face  of  the  prosecuting  witness 
thereby,  although  he  had  no  Instrument  of 
any  kind  in  his  hand. 

In  the  case  of  State  v.  Webb,  266  Mo.  672, 
182  S.  W,  975,  and  following,  a  majority  of 
the  court  en  banc  went  farther  than  any 
other  decision  had  ever  gone  in  ttila  state  in 
holding  that  an  assault  with  a  large  ring  on 
the  finger  would  warrant  a  conviction  for  a 
felonious  assault  The  dissenting  opinion, 
concurred  in  by  two  of  the  other  judges  en 
banc,  at  page  6S8  and  following,  pointed  out 
the  class  of  cases  which  had  come  before  the 
court  in  which  a  felonious  assault  was  in- 
volved and  a  presumption  indulged. 

Instructioh  2  given  in  this  case  does  not 
properly  declare  the  law,  whether  tested  by 
the  Stubblefleld  Case  or  that  of  State  v. 
Webb,  supra,  as  it  authorized  the  conviction 
of  defendant  for  a  felonious  assault  although 
the  injuries  were  inflicted  solely  with  de- 
fendant's naked  fists,  and  without  any  in- 
strument used  in  connection  with  same. 

7.  It  is  undisputed  that  defendant  made 
an  inexcusable  assault  upon  the  prosecuting 
witness,  for  which  he  ought  to  be  punished. 
In  fact,  defendant  concedes  that  he  was  guilty 
of  an  assault  for  which  he  diould  be 
punished,  but  Insists,  and  correctly  so,  that 
on  the  facts  presented  in  this  record  he  was 
not  properly  convicted  of  a  felony,  imder  the 
provisions  of  either  section  3262  or  3263  of 
the  Revised  Statutes  of  1919.  We  may  say 
in  passing  that,  in  our  opinion,  defendant's 
own  conduct  during  the  trial  of  the  case,  aa 
shown  by  the  record,  was  largely  responsible 
for  the  verdict  in  this  case. 

[6]  In  view  of  what  has  already  been  said, 
it  is  unnecessary  to  consider  any  other  ques- 
tions in  the  case,  as  they  may  not  likely  ap- 
pear upon  a  retrial  of  same. 

On  account  of  the  errors  heretofore  point- 
ed out,  the  cause  is  reversed,  and  remanded 
for  a  new  trial. 

WHITE  and  MOZMiX,  00,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEX,  C,  is  hereby  adopted  as  the  opinion 
of  the  court. 

All  concur. 
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STATE  V.  CALDWELL.    (No.  22621.) 

(Supreme  0>tirt  of  Missouri,  Diyision  No.  2. 
May  28, 1921.) 


1.  Homldda  «=3|  12(5)— Doctrine  of  self-de- 
fense not  available,  where  defendant  brought 
OR  diffioulty. 

One  who  brings  on  a  difflcolty  for  the  par- 
pose  of  killing  his  adversary  or  wreaking  bis 
vengeance  upon  him  is  not  protected  by  the  doc- 
trine of  self-defense. 

2.  Homicide  9=>300(3)— InstniotlOB  m  provok- 
lig  diflloalty  held  not  misleading. 

In  a  prosecution  for  assault  with  intent  to 
kill,  instruction  that  one  who  brings  on  a  diffi- 
culty for  the  purpose  of  killing  his  adversary 
cannot  avail  himself  to  the  right  of  self-de- 
fense heli  not  misleading,  in  view  of  other  in- 
structions on  self-defense. 

3.  Homicide  <3=3l  IS— One  who  Is  struck  by  an- 
other's flst  not  entitled  to  resort  to  ase  of 
deadly  weapon  In  self-defense. 

One  who  is  struck  by  the  fist  of  another  Is 
entitled  in  self-defense  to  use  only  such  force 
as  is  necessary  to  repel  the  assault,  but  not  to 
resort  to  the  Dse  of  a  deadly  weapon. 

4.  Homicide  «=>244( I)— Doctrine  that  one  as- 
saulted may  act  upon  appearances  held  Inap- 
plicable under  the  evidence. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the  rule  that  one  assanlted  may  act  upon 
appearances  heli  inapplicable  nnder  the  evi- 
dence. 

8.  Homicide  4=»I4S  —  One  who  nses  deadly 

weapoH  OR  another's  body  presumed  to  kRow 

that  resBit  Is  likely  death. 

One  who  oees  a  deadly  weapon  upon  some 

'Vital  part  of  another's  body  must  be  presumed 

to  know  that  the  effect  is  likely  to  be  death. 

6.  Homicide  ®3»I45— InteRt  Inforred  from  as- 
sault with  deadly  weapon. 

Intent  vrill  be  inferred  from  the  making  of 
an  assault  with  a  deadly  weapon. 

7.  CrimlRal  law  <»s»823(5)— Failure  (•  define 
words  "Just  cause  or  excuse"  held  not  to  ren- 
der Instruction  obJeotloRable  Ir  view  of  defini- 
tion of  "malice." 

In  a  prosecution  for  assault  with  intent  to 
kill,  instruction  that  defendant  was  guilty  if  the 
assault  was  done  without  "just  cause  or  ez- 
cnse"  without  defining  the  quoted  words  A«!<f 
not  erroneous,  in  view  of  other  instructions  de- 
fining "malice";  since  quoted  words  are  includ- 
ed in  word  "malice"  in  so  far  as  it  means  the 
intentional  doing  of  a  wrongful  act  without  just 
cause  or  excuse. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Just 
Cause;  Malice.] 

8.  Criminal  law  4=9822(1)— Instructions  con- 
strued together. 

In  passing  on  the  saffidency  of  an  instruc- 
tion, the  court  wiU  oonstrae  all  the  instructions 
together. 
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9.  Criminal  law  «3>823(6)  —  iRstrnetion  hold 
not  objectionable  for  failure  to  charge  on  self- 
defense  In  view  of  other  instructions. 
In  a  prosecution  for  assault  with  intent  to 
kill,  instruction  that  defendant  was  guilty  if 
the  shooting  of  prosecuting  witness  was  done 
without  a  just  cause  or  excuse  without  charg- 
ing therein  on  defendant's  right  of  self-defense, 
held  not  error,  in  view  of  other  instructions  on 
self-defense. 


10.  Homicide  «=>244( I)— Evidence  held  Insuffi- 
cient to  show  self-defense. 

In  a  prosecution  for  an  assault  with  intent 
to  kill,  in  which  defendant  claimed  to  have 
acted  in  self-defense,  evidence  held  to  sustain 
conviction. 

11.  Criminal  law  <s=3l  159(2)— Verdict,  support- 
ed by  substantial  evidence^  not  disturbed. 

The  Supreme  Court  will  not  disturb  a  ver- 
dict, where  there  is  sufBdent  substantial  evi- 
dence to  sustain  it. 

Appeal  from  Circuit  Court,  Andrew  Coan- 
t:^;    Alonzo  D.  Burns,  Judge. 

C.  F.  Caldwell  was  convicted  of  an  assault 
with  Intent  to  kill,  and  he  appeals.    Affirmed. 

P.  O.  Brdt  and  L.  W.  Booher,  both  of 
Savannah,  for  appellant. 

Jesse  W.  Barrett,  Atty.  (Jen.,  and  J.  Henry 
Orutbers,  Sp.  Asst  Atty.  Oen.,  for  tbe  State. 

WALKER,  J.  Appellant  was  charged  by 
Information  In  the  circuit  court  of  Andrew 
county  with  an  assault  with  intent  to  kill. 
Upon  a  trial  he  was  convicted  and  his  pun- 
ishment assessed  at  one  year's  imprisonment 
In  a  county  Jail  and  a  fine  ot  ^00.  From 
thia  judgment  he  ai^eala. 

David  Waldon  was  the  janitor  of  the  First 
National  Bank  Building  in  Savannah.  The 
appellant,  a  dentist,  bad  his  office  on  the 
second  floor  of  that  building.  The  parties  on 
January  1st  and  2d  had  some  disagreeable 
words,  and  during  the  second  quarrel,  ap- 
pellant said  he  would  "blow  a  hole  through 
Waldon."  The  next  morning  they  met  on 
a  street  corner  in  Savannah,  and  when  with- 
in S  or  10  feet  of  each  other  the  appellant 
said,  "Now,  damn  you,"  drew  a  pistol,  and 
shot  Waldon  twice.  Before  the  shooting 
Waldon  either  assaulted  the  appellant  with 
his  fists,  or  was  attempting  to  disarm  the 
latter,  but  failed  In  so  doing.  The  wounds 
received  by  Waldon  were  dangerous,  but  did 
not  prove  fatal,  and  after  the  extraction  of 
the  bullets  and  a  week's  stay  in  a  hospital  he 
recovered.  Testimony  of  witnesses  who  saw 
the  parties  when  the  last  shot  was  flred  is  to 
the  effect  that  Waldon  had  his  hands  up,  and 
was  making  no  effort  to  assault  the  appel- 
lant One  of  the  witnesses  heard  the  appel- 
lant, a  few  minutes  after  tbe  shooting  say: 

"I  told  the  black  s of  a  b I  would 

kill  him."  Appellant,  testifying  in  his  o%vn 
behalf,  said  that,  while  en  route  from  his 
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borae  to  his  ofllce  on  fhe  morning  of  the  as- 
sault, he  met  Waldon  at  a  street  comer; 
that  the  latter  nished  npon  him  and  struck 
him  repeatedly  with  his  flsts  upon  the  bead 
and  face ;  that  the  appellant  said  to  Waldon, 
"stay  back"  or  "stand  back";  that  after  the 
first  blows  api>ellant  succeeded  In  getting  otT 
hla  overcoat  and  wraps.  It  being  a  very  cold 
morning,  and  drew  Ills  revolver,  and  fired  In 
order  to  stop  the  attack  on  blm.  After  the 
first  shot  Waldon  continued  to  strike  him 
and  when  he  fired  the  second  «hot  Waldon 
stepped  back,  and  appellant  proceeded  on  bis 
way  to  his  office. 

There  was  testimony  to  the  effect  that 
on  the  day,  or  following  the  day  of  the  as- 
sault, there  were  bruises  on  appellant's  cheek 
and  forehead.  The  officer  who  arrested  ap- 
pellant, however,  a  few  minutes  after  the 
shooting,  and  other  witnesses,  contradicted 
this  testimony.  The  appellant  was  about  47 
years  of  age,  and  weighed  145  or  150  poimds, 
was  reasonably  active,  and  in  good  health. 
Waldon,  to  employ  the  language  of  the  state's 
witnesses,  was  "an  old  decrepit  negro,  about 
63  years  of  age." 

I.  Appellant  assigns  error  In  the  giving, 
by  the  trial  court,  of  the  following  instruo- 
tlon: 

"The  iury  is  instructed  that  a  person  who 
brings  on  a  difficulty  for  the  purpose  of  killing 
his  adversary  or  wreaking  his  vengeance  on  him 
cannot  avail  himself  with'  the  right  of  self-de- 
fense in  order  to  shield  himself  from  the  conse- 
quences of  wounding  or  injuring  his  adversaryi 
however  imminent  the  danger  in  which  he  may 
have  found  himself  during  the  progresa  of  the 
affray,  and  if  in  this  case  the  jury  belieye  that 
from  the  evidence  that  the  defendant  prepared 
himself  with  a  pistol  previoos  to  the  difficulty 
with  the  witness  David  Waldon,  on  the  8d  day 
of  January,  1919,  and  sought,  brought  on,  or 
entered  voluntarily  into  the  encounter  with 
Waldon,  in  order  to  wreak  his  malice  on  him, 
then  there  is  no  self-defense  in  the  case." 

[1, 2]  This  Instruction  correctly  declares 
tbe  law  in  regard  to  the  limitation  of  the 
doctrine  of  self-defense.  Other  instructions 
were  given,  both  at  tbe  request  of  the  state 
and  the  appellant,  which  clearly  presented 
tbe  applicable  law  under  the  evidence,  and 
hence  the  Instruction  complained  of  cannot 
be  Interpreted  to  appellant's  prejudice.  For 
example,  instruction  numbered  5,  given  at  tbe 
request  of  tbe  state,  was  as  follows: 

"The  defendant  admits  the  shooting  and 
wounding,  but  claims  that  he  acted  in  self-de- 
fense. Upon  this  question  the  court  instructs 
you  that  if  you  find  from  the  evidence  that 
when  defendant  shot  and  wounded  said  Waldon 
he  had  reasonable  cause  to  believe,  and  did  be- 
lieve, that  said  Waldon  was  about  to  take  his 
life  or  do  him  some  great  personal  injury;  and, 
further,  that  he  had  reasonable  cause  to  believe, 
and  did  believe,  that  it  was  necessary  for  him 
to  shoot  and  wound  said  Waldon  in  order  to 
protect  himself  from  such  danger,  then  he  ought 
to  be  acquitted  «n  the  ground  of  self-defense. 


Whether  defendant  had  reasonable  grounds  t« 
believe  that  such  danger  existed,  and  wheth- 
er he  shot  and  wounded  said  Waldon  in  the  hon- 
est belief  that  it  was  necessary  for  the  protec- 
tion of  his  life  or  person,  are  questions  which 
you  must  determine  from  all  the  evidence  in  the 
case.  If  you  believe  from  the  evidence  that  the 
defendant  shot  and  wounded  the  said  Waldon 
unnecessarily,  and  when  be  did  not  have  reason- 
able cause  to  believe  that  the  said  Waldon  was 
then  about  to  kill  him  or  do  him  great  bodily 
harm  or  personal  injury,  then  and  there  is  no 
self-defense  in  the  case,  and  you  cannot  acquit 
the  defendant  on  that  ground." 

And  also  instruction  numbered  4,  giiren  at 
the  request  of  the  appellant,  which  is  as 
follows: 

"Tbe  court  instructs  the  Jury  that  if  you  find 
and  believe  from  the  evidence  that  Dr.  C.  F. 
Caldwell  was  at  the  time  of  the  difficulty  on  his 
way  from  his  home  to  his  place  of  business,  on 
a  public  thoroughfare,  and  that  David  Waldon 
first  assaulted  defendant,  then  defendant  was 
under  no  obligation  to  retreat,  but  had  a  right 
to  stand  his  ground  and  to  use  force  in  resist- 
ing such  assaults  as  was  necessary  to  protect 
himself  from  great  personal  injury  or  bodily 
harm.  And  if  defendant  at  the  time  he  shot 
David  Waldon  had  reasonable  cause  to  appre- 
hend, and  did  apprehend,  that  David  Waldos 
was  about  to  do  defendant  some  great  personal 
injury  or  bodily  harm,  and  that  the  danger  was 
imminent  and  about  to  fall,  and  that  defendant 
shot  to  avert  such  apprebenjled  danger,  then 
such  shooting  was  justifiable  and  you  should  ac- 
quit the  defendant  on  the  ground  of  self-de- 
fense; and  in  this  connection  you  are  instruct- 
ed that  it  is  not  necessary  in  order  to  acquit  on 
tbe  groimd  of  self-defense,  that  the  danger 
should  in  fact  be  real  or  actually  impending; 
all  that  is  necessary  is  that  defendant  had  rea- 
sonable cause  to  believe  and  did  believe  that  the 
danger  was  real  and  about  to  fall  upon  him; 
and  if  the  defendant  acted  In  a  moment  of  ap- 
parently impending  danger  from  an  assault  by 
David  Waldon,  it  was  not  necessary  for  him 
to  nicely  gauge  or  measure  tbe  proper  quantity 
of  force  necessary  to  repel  the  assault,  but  that 
he  had  a  right  to  use  any  means  for  his  own 
protection  that  was  reasonably  necessary  under 
the  circumstances.  And  the  question  for  you  to 
determine  is  not  what  you  think  it  was  neces- 
sary for  the  defendant  to  have  done  or  not  done 
at  the  time  he  shot  David  Waldon,  but  the  ques- 
tion is  what  the  defendant  might  have  reason- 
ably believed,  and  had  good  reason  to  believe, 
was  necessary  for  him  to  do  under  all  the  cir- 
cumstances." 

[3, 4]  If  it  be  conceded,  as  certain  wit- 
nesses for  the  appellant  testified,  that  Waldon 
struck,  or  attempted  to  strike,  appellant  with 
his  fist,  the  extent  to  which  the  doctrine  of 
self-defense  would  be  applicable  would  be  to 
authorize  the  appellant  to  Interpose  only  suffi- 
cient force  to  repel  the  assault,  but  not  to  re- 
sort to  the  use  of  a  deadly  weapon.  There  is 
nothing  in  the  nature  of  the  attack  of  Waldon 
Upon  the  appellant.  If  it  was  made,  or  in  any  of 
the  attendant  circumstances  upon  which  the 
appellant  would  be  authorized  to  base  a  rea- 
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sonable  apprehension  of  Immediate  danger, 
or  tbat  Waldon  was  about  to  do  him  great 
personal  Injury.  The  rule,  therefore,  that  one 
assaulted  may  act  upon  appearances  finds  no 
support  In  the  evidence  In  this  case  to  ex- 
plain, much  less  palliate,  the  appellant's  con- 
duct in  arming  himself  with  a  pistol  and  in 
shooting  Waldon,  to  repel  a  nonfelonlous  as- 
sault Afi  to  who  brought  on  the  difficulty 
was  submitted  to  the  Jury  for  Its  determina- 
tion. The  reasonable  inference,  in  view  of 
all  the  facta,  especially  those  in  regard  to 
the  preceding  quarrels  of  the  parties  and  the 
appellant's  arming  himself  with  and  the  sub- 
sequent use  of  a  deadly  weapon,  is  that  he 
provoked  the  difficulty. 

An  instruction  in  like  form  to  that  com- 
plained of  was  approved  by  ttiis  court  in 
State  v.  McGuire,  69  Mo.  loc.  cit.  200,  and  in 
numerous  later  cases. 

The  crlticiz«'d  Instruction,  therefore,  which 
Is  definitive  In  its  nature,  when  read  in 
connection  with  the  other  instructions,  was 
not  error. 

II.  The  following  Instruction  given  at  the 
Instance  of  the  state  is  also  assigned  as  error. 

"The  court  instructs  the  jury  that  he  who 
uses  upon  any  other  at  some  vital  part  any 
deadly  weapon  must  in  the  absence  of  qualifying 
facts  be  presumed  to  know  tbat  the  effect  is 
likely  to  be  death,  and,  knowing  tliis,  must  be 
presumed  to  do  it  wickedly  or  from  a  bad  heart. 
If,  therefore,  the  jury  believe  from  the  evidence 
in  this  case  tbat  the  defendant  willfully,  felo- 
niously, on  purpose,  and  of  his  malice  afore- 
thought made  an  assault  on  one  David  Waldon, 
as  charged  in  the  information,  by  shooting  and 
wounding  said  David  Waldon  with  a  pistol  in 
some  vital  part  with  a  manifest  design  to  use 
such  weapon  upon  him,  and  without  a  sufSdent 
reason,  cause,  or  extenuation,  then  it  must  be 
presumed  that  the  defendant  intended  to  kill 
said  Waldon." 

[S]  This  Instruction  correctly  states  the 
law,  defining  the  presumption  arising  from 
the  use  of  a  deadly  weapon,  and  in  like  words 
has  been  approved  by  this  court.  State  v. 
Weeden,  133  Mo.  76,  34  S.  W.  473;  State  v. 
Grant,  144  Mo.  66,  45  S.  W.  1102. 

[6]  This  Instruction  sufficiently  declares  the 
Intent  with  which  the  assault  was  committed, 
and  it  is  in  conformity  with  established  prec- 
edents. State  V.  Harrod,  102  Mo.  590, 15  S.  W. 
373;  State  v,  Frazier,  137  Mo.  332,  38  S.  W. 
913 ;  State  v.  Hudspeth,  159  Mo.  195,  60  S.  W. 
186 ;  State  v.  Painter,  67  Mo.  84.  In  addition, 
it  may  be  said  generally  that,  the  act  with 
which  appellant  Is  charged  being  wrong  in 
itself,  the  Intent  may  be  Inferred  from  its 
imlawful  commission.  State  v.  Lentz,  184 
Mo.  237,  83  S.  W.  970. 

ni.  Another  instruction  complaihed  of  Is 
a>  follows: 

"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  at  the 
county  of  Andrew,  in  the  state  of  Missouri,  on 
or  about  the  3d  day  of  January,  1919,  did  idioot 


and  wonnd  David  Waldon,  with  the  felonious 
intent  to  kill  said  Waldon,  bnt  without  malice 
aforethought,  and  that  said  sho^oting  and  wound- 
ing was  done  without  Just  cause  or  excuse,  you 
will  find  the  defendant  guilty,  and  assess  his 
panishment  at  imprisonment  in  the  penitentiary 
not  less  than  2  years  nor  more  than  5  years, 
or  imprisonment  in  the  county  JaU  not  less 
than  six  months,  or  by  fine  of  not  less  than 
$100  and  imprisonment  in  the  county  jail  not 
less  than  three  months,  or  by  fine  of  not  less 
than  $100." 

[7, 1]  The  objections  urged  to  this  instruo- 
tlon  are  that  it  does  not  define  the  words 
"Just  cause  or  excuse,"  and  that  it  falls  to 
Include  defendant's  right  of  self-defense.  It 
Is  exceedingly  elementary  tbat  Instructions 
must  all  be  construed  together,  whatever  right 
of  self-defense  the  appellant  was  entitled  to 
was  defined  in  other  instructions,  and  there 
was  neither  reason  nor  necesdty  for  its  incor- 
poration In  this  instructlou.  A  like  criticism 
may  l>e  made  of  appellant's  second  objection, 
In  regard  to  the  definition  of  the  words 
"without  Just  cause  or  excuse."  In  the  light 
of  the  other  instructions  no  doubt  could  arise 
In  the  minds  of  the  Jurors  as  to  what  would 
have  constituted  Just  cause  or  excuse  for  the 
defendant's  act. 

In  a  legal  sense  as  relating  to  an  offense 
of  this  character  the  words  "without  Just 
cause  or  excuse"  are  included  within  the 
meaning  of  the  word  "malice,"  in  so  far  as 
that  term  means  the  intentional  doing  of  a 
wrongful  act  without  Just  cause  or  excuse; 
or,  as  we  said  In  the  early  case  of  State  v. 
Hays,  23  Mo.  loc.  dt  325,  malice  is  a  term 
of  law  directly  Importing  wickedness  and  ' 
excluding  a  Just  cause  or  excuse.  Tills,  it  1^ 
true,  was  said  In  a  case  of  homicide,  but  so 
far  as  it  defines  a  state  of  mind,  it  is  equally 
applicable  to  the  case  at  bar.  Malice,  there- 
fore, having  been  correctly  defined  in  other 
Instructions,  the  words  "without  Just  cause 
or  excuse,"  if  technically  considered,  are  in- 
cluded within  that  definition;  if  considered 
In  their  ordinary  sense  they  required  no  ex- 
planation other  than  that  afforded  by  their 
own  evident  meaning.  An  examination  of 
the  cases  dted  by  appellant  in  support  of  this 
assignment  of  error  falls  to  disclose  their 
relevancy  In  the  matter  under  consideration. 
Hence  it  is  unnecessary  to  review  these  rul- 
ings. There  is  therefore  no  merit  in  this 
contention. 

[9]  IV.  We  have  heretofore  adverted  to  the 
fact  that  the  appellant's  right  of  self-defense 
was  not  Ignored,  but  clearly  defined  in  ac- 
cordance with  the  facts.  The  instruction, 
numbered  1,  given  at  the  request  of  the  state, 
therefore,  in  which  it  is  claimed  by  appellant 
that  this  defense  should  have  been  defined, 
not  having  purported,  nor  did  any  other 
single  instruction  purport,  to  cover  the  entire 
case,  and  the  defense  having  been  once  de- 
fined, and  the  instructions  as  a  whole  em- 
bracing all  of  the  issues  and  the  law  ap- 
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pllcaUe  tbereto,  ibis  contention  Is  not  entl- 
Oed  to  serious  consideration. 

[1i,  11J  V.  The  contention  that  "the  evi- 
dence of  the  prosecuting  witness  was  false, 
perjured,"  etc.,  has  no  substantial  founda- 
tion. On  the  contrary  It  was  supported  by 
Other  testimony,  and,  viewed  In  the  light  of 
all  the  circumstances,  it  appeals  to  the  unbias- 
ed mind  as  being  tme.  The  testimony  In  the 
Prendlble  Case,  cited  by  appellant  (165  Mo. 
829,  65  S.  W.  558)  discloses  a  state  of  facts 
authorizing  the  conclusion  that  the  witnesses 
for  the  state  were  guilty  of  perjury.  No  sem- 
blance of  similarity  to  such  facts  is  found  in 
the  case  at  bar.  The  rule  announced  In  the 
Prendlble  Case  has,  therefore,  no  application 
hei-e.  The  Jury  heard  the  testimony.  It  is 
sutBdently  substantial  to  establish  the  appel- 
lant's guilt  and  to  authorize  the  verdict ;  we 
will  not  disturb  it 

The  Judgment  of  the  trial  court  is  there- 
fore afiSrmed. 

All  concur. 


LAVELLE  V.  METROPOLITAN   LIFE   INS. 
CO.     (No.  2f692.) 

(Supreme  Court  of  Miasouri,  Division  No.  2. 
May  26,  1921.) 

I.  Courta  <8=923 1  (23)<— Constitutional  question 
must  be  raised  at  earliest  practical  opportu- 
nity. In  order  to  give  Supreme  Court  Jnrisdle- 
tlon. 

A  litigant  must  raise  his  constitutional 
question  at  the  earliest  practical  opportunity, 
and  keep  the  same  alive  throughout  the  case, 
if  he  desires  this  court  to  consider  it  on  appeal, 
and  in  an  action  on  an  insurance  policy,  where 
the  defendant  insurer  did  not  raise  the  question 
by  a  demurrer  or  objection  to  introduction  of 
evidence,  but  contested  right  of  recovery  on 
the  merits,  the  question  may  not  be  presented 
to  this  conrt  for  hearing  in  order  to  give  it 
jurisdiction,  less  than  the  Jurisdictional  amount 
being  involved. 

2.  Courts  <3=>23 1  (23)— Supreme  Court  has  no 
Jurisdiction,  where  eonstltutlonal  question  In- 
jected Into  case  by  exception  to  ruling  exclud- 
ing depositions. 
Where  a  constitutional  question  was  sought 
to  be  injected  into  an  action  on  an  insurance 
policy  to  give  appellate  Jurisdiction,  when  the 
court  excluded  depositions,  by  objection  that  the 
court's  construction  of  the  statute  of  Illinois 
rendered  such  statute  unconstitutional  as  a  vio- 
lation of  Const.  U.  S.  art.  14,  §  1,  and  Const. 
HI.  art.  2,  §  2,  the  Supreme  Court  will  refuse 
to  entertain  Jurisdiction;   the  case  having  been 
tried  on  its  merits. 

8.  Courts  «=>487(l)— Where  no  constitutional 
question  Is  presented  and  less  than  Jurisdic- 
tional   amount   Is    Involved,   Supreme  Court 
must  transfer  case  to  Court  of  Appeals. 
On  appeal  to  Supreme  Court,  where  no  val- 
id constitntionai  question  is  presented,  and  the 
amonnt    involved   Is    less    than   jurisdictional 


amount  of  $7JS0O,  this  court  is  without  Juris- 
diction, and  must  transfer  the  cause  to  the 
Court  of  Appeals. 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Uzsle  Lav^e  against  the  Met- 
ropolitan Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Cause  transferred  to  St  Louis  Court  of  Ap- 
peals. 

This  action  was  commenced  by  plaintiff  on 
August  19, 1918,  before  a  Justice  of  the  peace, 
in  the  dty  of  St  Louis,  Mo.,  on  a  policy  of 
insurance,  dated  June  30,  1909,  and  deliver- 
ed at  Chicago,  111.,  by  the  defendant,  a  life 
Insurance  corporation  organized  under  the 
laws  of  New  York,  but  engaged  in  the  Insur- 
ance business  under  the  laws  of  both  Mis- 
souri and  Illinois,  In  which  John  Lavelle, 
plaintiff's  husband,  was  the  insured.  The 
policy  was  for  $500,  and  in  favor  of  this 
plaintiff,  as  the  beneficiary  therein.  Among 
other  things.  It  contains  the  following: 

"Inoontestabilitp.— This  policy  constitutes  the 
entire  contract  between  the  parties  and  shall  be 
incontestable,  except  for  nonpayment  of  premi- 
ums, after  two  years  from  Its  date." 

Plaintiff  Is  a  resident  of  Chicago,  111.,  and, 
with  her  said  husband,  was  living  there  when 
the  application  for  insurance  was  executed. 
The  policy  was  delivered  to  said  John  La- 
velle in  the  dty  of  CJhlcago  aforesaid.  The 
Insured  died  In  Chicago  on  March  18,  1910. 
Plaintiff  obtained  Judgment  on  said  policy 
before  said  Justice  of  the  peace,  and  after 
the  cause  was  appealed  by  defendant  to  the 
circuit  court  aforesaid  she  filed  In  the  latter 
an  amended  petition,  in  which  she  pleaded 
the  legal  effect  of  said  policy  and  alleged  a 
compliance  with  its  terms  and  provisions 
and  a  refusal  of  defendant  to  pay  the  amount 
due  on  said  policy  after  due  notice  had  been 
given  and  demand  of  payment  had  been 
made.  The  amended  petition  alleged  that, 
under  the  common  law  and  statutory  law  of 
Illinois,  the  defendant  was  estopped  from 
contesting  the  .validity  of  said  policy,  because 
no  action  was  taken  by  it  to  contest  the  same 
within  two  years  from  the  date  thereof. 
Plaintiff  likewise  pleaded,  and  offered  In  ev- 
idence. In  bar  of  defendant's  right  to  con- 
test said  policy,  the  following  decisions  of 
the  Illinois  Supreme  Court,  to  wit :  Monahan 
V.  Metropolitan  Life  Insurance  Co.,  283  IlL 
136,  119  N.  E.  68,  L.  R.  A.  1918D,  1196;  Wdl 
V.  Federal  Life  Ins.  Co.,  264  DL  425,  106  N. 
E.  246,  Ann.  Cas.  1915D,  974;  Flanlgan  v. 
Federal  Life,  231  lU.  899,  83  N.  E.  178; 
Royal  Circle  v.  Achterrath,  204  IlL  549,  68 
N.  E.  492,  63  L.  R.  A,.  452,  98  Am.  St  Rep. 
224. 

When  plaintiff  offered  In  evidence  each  of 
the  Illinois  Supreme  Ck>urt  decisions,  hereto- 
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fore  mentioned,  no  objection  was  Interposed 
to  the  admission  of  either,  upon  the  ground 
that  said  dee^ions,  or  either  of  them,  vio- 
lated any  provision  of  the  Constitution  of 
the  United  States  or  <rf  the  state  of  IlUn<^8. 
No  objection  was  made  that  either  of  said 
decisions  violated,  or  was  in  conflict  with,  the 
provision  of  any  Constitution. 

The  premiums  were  paid  on  the  policy  ac- 
cording to  the  requlrementa  of  the  latter, 
and  no  part  of  same  was  ever  repaid  to 
plaintiff  or  her  husband,  although  said  pre- 
miums, amounting  to  $27.56,  were  paid  into 
court  on  March  20,  1919,  as  a  tender,  etc. 
The  defendant  filed  no  answer  or  other  plead- 
ing In  either  the  justice's  court  or  the  cir- 
cuit court. 

Appellant  defended  the  action  on  the  the- 
ory that  John  Iiavelle,  at  the  time  he  made 
his  application  for  insurance,  had  a 'cancer 
which  finally  resulted  In  his  death  less  than 
two  years  from  the  date  of  said  policy ;  that 
defendant  had  no  knowledge  of  Insured's  dis- 
eased condition  prior  to  bis  death,  and  deliv- 
ered to  Mjn  the  policy  aforesaid  under  the 
belief  that  he  was  in  sound  health.  It  ap- 
pears from  the  evidence  that  the  policy  sued 
<m  was  deli(Vered  to  John  Lavelle  on  June 
80,  1909,  that  he  died  on  March  18,  1910, 
that  on  April  1,  1910.  defendant  denied  lia- 
bility on  demand  by  beneficiary,  and  this 
action  was  commenced  on  August  19,  1918. 

Appellant  offered  at  the  trial  substantial 
evidence  tending  to  show  that  deceased,  for 
some  time  prior  to  his  death,  was  possessed 
of  a  cancer,  and  ultimately  died  from  the 
effects  of  same.  The  court  ezduded  this 
testimony  for  reasons  hereafter  mentioned, 
and  exceptions  were  duly  saved  as  to  said 
ruling. 

Under  a  peremptory  instruction  from  the 
trial  court,  the  jury,  on  March  27,  1919,  re- 
turned a  verdict  for  plaintiff,  including  prln- 
dpal  and  Interest,  In  the  sum  of  $769.75,  for 
which  amount  Judgment  was  duly  rendered, 
etc.  Defendant  in  due  time  filed  Its  motion 
for  a  new  trial,  which  was  overruled,  and 
the  cause  duly  appealed  to  this  court  Such 
other  facts  as  may  be  deemed  Important  wUl 
be  considered  in  the  opinion. 

Fordyce,  HoUiday  &  White,  of  St  I/ouls, 
for  appellant 

James  J.  (yDcmohoe,  of  St  IjOuIs,  for  re- 
spondent 

RAIIJST,  O.  (after  stating  the  facts  as 
above).  [1]  1.  As  the  amount  involved  In 
this  litigation  Is  less  than  $7,600,  It  becomes 
necessary  at  the  outset,  to  determine  wheth- 
er this  court  has  Jurisdiction  over  the  cause. 
It  is  the  weU-establlshed  law  of  this  state 
that  a  litigant  must  raise  his  constitutional 
question.  If  be  desires  this  court  to  consider 
same  on  appeal,  at  the  earliest  practical  op- 
jwrtunity  during  the  progress  of  the  trial 
below,  and  to  keep  the  same  olive  through- 


out the  case.  Huckshold  v.  United  Bys.  Co. 
of  St  Louis,  226  S.  W.  852,  853;  State  v. 
Kramer,  222  S.  W.  loc.  clt  824;  State  v. 
Missouri  Dental  Board,  221  S.  W.  loc.  dt  73; 
Bealmer  v.  EL  Fire  Ins.  Co.,  220  S.  W.  loc. 
clt  957,  958;  McManus  v.  Burrows,  217  S. 
W.  loc.  clt  614;  Eepubllc  Rubber  Co.  ,v. 
Adams,  213  S.  W.  loc.  clt  81,  82 ;  Meredith 
V.  Olaycomb,  212  S.  W.  loc.  dt.  863 ;  State  v. 
Howe  Scales  Co.  of  III.,  277  Mo.  213,  210  S. 
W.  loc.  clt  9,  10;  Strother  v.  BaUroad,  274 
Mo.  loc.  dt  276  and  following,  203  S.  W. 
207;  Uttlefield  v.  Llttlefield,  272  Ma  loc 
clt  166,  197  S.  W.  1057 ;  Carson  v.  Ballway 
Co.,  184  S.  W.  1039;  Garey  v.  Jackson,  184 
S.  W.  979 ;  Hardwlcke  v.  Wurmser,  264  Mo. 
138,  174  S.  W.  808;  Stegall  v.  Pigment  & 
Chan,  Co.,  263  Mo.  719,  173  S.  W.  674;  Du- 
bowsky  V.  Binggell,  258  Mo.  197,  167  S.  W. 
999;  MUler  v.  Connor,  250  Mo.  677,  157  S. 
W.  81 ;  George  v.  Ballroad,  249  Mo.  loc  dt 
199,  155  S.  W.  453;  Pickel  v.  Piekel,  243 
Mo.  loc.  dt  666,  147  S.  W.  105&;  Milling  Co. 
V.  Blake,  242  Mo.  23,  145  S.  W.  438 ;  Ross  v. 
Grand  Pants  Co.,  241  Mo.  loc.  dt  299,  146 
S.  W.  410 ;  Canning  &  Packing  Co.  ,v.  Evans, 
238  Mo.  599,  142  S.  W.  319 ;  Hartzler  v.  Met 
St  By.  Co.,  218  Mo.  662,  117  S.  W.  1124; 
State  V.  Gamma,  215  Mo.  100, 114  S.  W.  619; 
Lobmeyer  v.  Cordage  Co.,  214  Mo.  686,  118 
S.  W.  1108;  Sublette  v.  Railroad,  198  Mo. 
190,  95  S.  W.  430. 

In  Lohmeyer  v.  Cordage  Co.,  214  Mo.  loc. 
dt.  689,  600,  113  S.  W.  1108,  1110,  Judge 
Lamm  very  dearly  and  forcefully  stated  the 
law,  in  respect  to  the  matter  under  consid- 
eration, as  follows: 

"Bnt  it  must  be  taken  as  settled  law  that  la 
80  grave  a  matter  as  a  constitutional  question 
it  i^ould  be  lodged  in  the  case  at  the  earliest 
moment  that  good  pleading  and  orderly  proce- 
dure will  admit  under  the  circumstances  of  the 
given  case;   otherwise  it  wOl  be  waived." 

In  George  v.  Ballroad,  249  Mo.  loc.  dt  199, 
156  S.  W.  loc.  clt  454,  Judge  Graves  discuss- 
es this  question  from  a  common-sense  view- 
point, as  follows: 

"If  a  law  is  plainly  relied  upon  by  the  plain- 
tiff, as  here,  and  defendant  desires  to  challenge 
that  law  upon  constitutional  grounds,  it  should 
be  done  at  the  earliest  practical  moment,  and  in 
addition  a  finger  should  be  placed  upon  the  pro- 
visions of  the  Constitution  violated.  This  has 
been  so  long  and  well  ruled  that  the  mere  men- 
tion of  the  ruling  should  suffice." 

The  amended  petition,  on  which  the  case 
was  tried,  as  heretofore  shown,  pleads  the 
laws  of  Illinois,  and  asserts  therein  that  the 
policy  In  controversy  became  Incontestable 
after  two  years  from  Its  date.  Appellant 
could,  have  filed  an  answer  to  the  amended 
petition,  and  raised  therein  the  constitutional 
questions  now  relied  on  to  confer  Jurisdlc- 
tl<Mi  on  this  oourt  It  could  have  demurred 
to  said  petition,  and  presented  said  questions 
in  its  demurrer.    It  could  have  objected  to 
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the  introduction  of  any  evidence  under  the 
petition,  for  the  alleged  reason  that  the  Ill- 
inois laws  relied  on  were  in  conflict  with 
certain  provisions  of  the  lUinoiB  Constitu- 
tion, as  well  as  those  of  the  United  States. 
Instead  of  raising  its  alleged  constitutional 
questions  at  the  earliest  practical  opportu- 
nity, as  above  indicated,  appellant  contested 
plaintiff's  right  of  recovery  on  the  merits 
throughout  the  trial,  until  her  case  in  chief 
was  closed,  without  even  Intimating  that  it 
desired  to  present  a  constitutional  question 
for  the  consideration  of  the  court.  The 
plaintiff  was  sworn  as  a  witness,  testified  at 
length  in  chief,  and  upon  cross-examination 
offered  in  evidence  the  policy  and  the  laws  of 
Illinois,  as  well  as  other  facts  heretofore 
set  out.  Ko  constitutional  question  was  ei- 
ther raised  or  discussed  up  to  this  point.  At 
the  conclusion  of  plalntifTa  case  in  chief,  the 
record  recites  the  following: 

"Mr.  Robb:,Our  position  is  that,  as  the  in- 
sured died  before  the  two-year  period  expired, 
there  really  is  no  contestable  period  to  apply  at 
all  in  the  case." 

The  defendant  thereupon  Interposed  a  die- 
murrer  to  the  evidence,  as  follows: 

"The  court  instmcta  the  Jury  that,  under  the 
pleadings  and  evidence  for  the  plaintiff,  your 
verdict  most  be  in  favor  of,  the  defendant." 

The  above  demurrer  was  overruled,  and 
defendant  thereupon  offered  its  evidence, 
hereafter  referred  to  in  the  succeeding  prop- 
osition. If  the  appellant;  acting  through 
its  counsel,  were  desirous  of  having  this 
court  consider  its  alleged  constitutional  ques- 
tions, they  should  have  been  presented  to 
the  trial  court  by  timely  action,  and  as  in- 
dicated by  our  former  ruUngs.  Having  fail- 
ed to  comply  with  the  plain  requirements  of 
this  court  in  respect  to  foregoing  matter,  we 
hold  that  there  is  no  constitutional  question 
legally  presented  for  our  coinsideratlon. 

[2]  2.  Aside  from  the  conclusion  hereto- 
fore reached,  does  the  record  disclose  any 
real  constitutional  question  in  the  case,  even 
if  the  alleged  one  had  been  presented  at  the 
proper  time  and  in  a  proper  manner?  De- 
fendant contended  at  the  trial  that  the  in- 
sured was  possessed  of  a  cancer  when  the 
policy  was  executed,  and  that  he  died  from 
the  effects  of  same,  less  than  two  years  after 
the  date  of  the  policy.  Appellant  offered  in 
evidence  the  depositions  of  several  witnesses 
tending  to  establish  the  above  fact  The 
court  excluded  said  depositions,  on  the 
ground  that  the  policy  was  incontestable 
after  two  years  from  its  date.  Defendant 
Ukewise  offered  in  evidence  the  Illinois  stat- 
ute and  the  case  of  Des  Moines  lilfe^nsuiv 
ance  {3o.  v.  Selfert,  210  111.  167,  71  N.  B. 
849,  as  well  as  other  evidence,  which  was 
excluded,  tending  to  show  that  the  insured 
died  from  the  effects  of  a  cancer,  and  that 
defendant,  by  reason  thereof,  had  the  right 


to  contest  the  policy  sued  on  in  this  cause. 
The  constitutional  question  was  attempted 
to  be  injected  into  the  case  a9  follows: 

"Mr.  Bobb:  Sare  our  exception  to  the  court's 
ruling,  on  the  ground  the  policy  is  governed  by 
the  statute  of  Illinois,  which  requires  an  in- 
contestable provision  to  the  effect  that  the 
policy  shall  be  incontestable  two  years  from 
date,  atid  that  under  the  construction  placed 
thereon  hy  the  court  the  defense  m  out  off  tieo 
year*  from  the  date  of  the  policy,  even  though 
the  insured  diet  in  the  two-year  period,  and  ren- 
ders the  statute  unoonstitutUmiU,  and  in  viola- 
tion of  section  1  of  article  H  of  the  Amende 
menti  to  the  United  States  Constitution,  and 
section  Z  of  article  2  of  the  Constitution  of 
the  state  of  lUinds."    (Italics  ours.) 

It  will  be  observed  that  defendant  does 
not  claim  the  Illinois  statute  is  unconstitu- 
tional, but  that  the  construction  placed  tliere* 
qn  by  the  trial  court  renders  it  invalid,  etc 
If  appellant's  contention  should  be  sustained 
ini  respect  to  foregoing  matter,  it  would 
open  wide  the  floodgates  and  allow  practi- 
cally every  case  to  be  brought  here,  where  an 
erroneous  ruling  is  complained  of  during  the 
progress  of  the  trial.  Whenever  an  objection 
was  made  to  the  introduction  of  testimony, 
and  it  was  overruled,  the  losing  party  could 
Insist  that  the  roiing  of  the  court  deprived 
him  of  certain  constitutional  rights,  eta  The 
same  is  true  with  regard  to  the  giving  or 
refusing  of  instructions,  or  in  respect  to  any 
other  adverse  ruling  of  the  court 

In  discussing  the  law  with  respect  to  a  Ja»- 
tice  of  the  peace  in  the  state  of  Iowa,  we 
held,  in  Howland  v.  Railway  Co.,  134  Mo. 
loc,  dt  479,  36  S.  W.  loc  cit  30,  that: 

"His  jurisdiction  to  decide  contrary  to  law 
was  just  as  great  as  to  decide  in  conformity 
with  law.  His  power  to  decide  right  neces- 
sarily Indnded  the  power  to  decide  wrong.  Er- 
ror does  not  diminish  Jurisdiction.  There  is  a 
broad  and  turnpike-like  distinction  between  the 
existence  of  jurisdiction  and  its  mere  exercise." 

The  above  quotation  was  cited  with  ap- 
proval in  Garey  y.  Jackson,  184  S.  W.  loc 
cit.  982,  where  a  constitutional  question,  like 
the  one  at  bar,  -was  sought  to  be  injected  in- 
to the  case.  We  have  uniformly  refused  to 
entertain  Jurisdiction  in  respect  to  a  consti- 
tutional question,  presented  under  the  <dr- 
cumstances  of  this  case,  as  shown  by  the  fol- 
lowing authorities:  Huckshold  v.  U.  Rys. 
Co.  of  St  Louis,  226  S.  W.  862,  853 ;  Bealmer 
V.  Hartford  Fire  Ins.  Co.,  220  S.  W.  loc.  dt 
957;  McManus  v.  Burrows,  217  S.  W.  loc. 
dt  514;  Strother  v.  Railroad,  274  Mo.  loc 
dt  276,  208  S.  W.  207,  and  foUowlng;  Garey 
V.  Jackson,  184  S.  W.  979 ;  Stegail  v.  Ameri- 
can Pigment  &  Chem.  Go.,  263  Mo.  loc  dt 
723,  178  S.  W.  674;  Canning  &  Packing  Ca 
V.  Evans,  238  Mo.  loc.  dt  604,  805,  142  S. 
W.  319;  Sublette  v.  Railroad,  198  Mo.  190, 
95  S.  W.  430.  We  have  no  disposition  to 
shirk  our  resiwnsiblllty  in  passing  upon  real 
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constltntlonal  questions,  when  talrly  and 
timely  presented,  but  we  cannot  consistently 
assume  Jurisdiction  on  8ucl<  facts  as  are 
presented  in  this  record,  where  simply  an 
alleged  erroneous  ruling  of  the  trial  court  Is 
complained  of  in  admitting  or  rejecting  tes- 
timony. I 

[JJ  3.  Having  reached  the  conclusion  that 
no  yaltd  constitutional  question  Is  presented, 
we  ar«  without  Jurisdiction  to  proceed  fur- 
ther by  reason  of  the  amount  involved.  We 
accordingly  transfer  the  cause  to  the  Sf. 
Louis  Court  of  Appeals  for  Its  determination. 

WHITE,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


STATE  V.  LEE.     (No.  22670.) 

(Supreme  Court  of  Missonri,  Division  No.  2. 
May  26. 1021.) 

1.  Rape«s>20— tsdlctment  held  aaffloleiit. 

Indictment  char^g  that  defendant  did  felo- 
niously and  violently  make  an  assault  upon  one 
B.,  and  did  forcibly  and  against  her  will  felo- 
niously ravish  and  carnally  know  her,  the  said 
E..  A«Id  sufficient  to  charge  rape  under  Rev. 
St.  1919,  {  3247. 

2.  Criminal  law  <8=>I038(3),  1056(1)— Instnic- 
tlons  sufflciMt,  In  absencs  of  a  showing  that 
defendant  requested  others,  and  In  abseaos  of 
•xoeptlon  as  to  failure  to  give  others. 

Where  it  did  not  appear  from  the  record 
that  defendant  offered  any  instructions  aside 
from  those  given,  nor  that  any  request  was 
made  for  an  instruction  upon  any  other  branch 
of  the  case  outside  of  the  questions  properly 
covered  by  the  instructions  given,  and  where 
no  exception  was  saved  as  to  failure  to  instruct, 
appellant's  contention  that  the  court  failed  to 
instruct  the  jury  upon  all  phases  of  the  offense 
held  without  merit, 

3.  Criminal  law  ^=9713— Prosecating  attorney's 
•tatement  that  defendant  was  charged  with 
raping  a  white  woman  not  objeetionahle, 
though  Indictment  did  not  charge  prosecutrix 
was  white. 

In  prosecution  for  rape,  where  the  prose- 
cutrix, a  white  woman,  was  present  in  court  and 
testified,  prosecuting  attorney's  statement,  when 
jury  was  being  impaneled,  that  defendant  was 
charged  "with  raping  a  white  woman"  held  not 
objectionable,  though  indictment  did  not  charge 
that  prosecutrix  was  a  white  woman. 

4.  Criminal  law  «s» 1 044— Defendant  conld  not 
complain  of  testimony  of  witnesses  whose 
names  were  not  Indorsed  on  indictment,  la  ab- 
sence of  motion  to  quash  Indictment  or  mo« 
tion  for  continuance. 

Defendant  could  not  complain  of  the  testi- 
mony of  witnesses,  even  if  their  names  had  not 


been  indorsed  on  the  indictment,  unless  he 
moved  to  quash  the  indictment,  or  asked  for  a 
continuance  to  meet  such  testimony. 

5.  Criminal  law  «=>628(7)— Admission  of  tes- 
timony  of  witnesses  whose  names  were  not 
iadorsod  oa  indlotment  held  not  error. 

Admission  of  testimony  of  witnesses  whose . 
names  were  not  indorsed  on  indictment,  where 
prosecutor  explained  to  the  court  that  he  had 
just  learned  of  their  importance,  held  not  error. 

6.  Criminal  law  <9=>406(3)  —  Writteii  admis- 
sions, not  obtained  by  promises  or  threats, 
admlssibie. 

In  a  prosecution  for  rape,  the  court  did  not 
err  in  admitting  defendant's  written  statement 
containing  admissions,  where  the  evidence  was 
clear  and  convincing  that  no  promises  or  threats 
were  made  as  an  inducement  for  him  to  sign  the 
statement. 

7.  Criminal  law  «=3406(l)  —Testimony  of  po- 
lice  chief,  as  to  defendant's  admissions  la  his. 
presence,  admissible. 

In  prosecution  for  rape,  testimony  ot  chief 
of  police,  as  to  admissions  made  in  his  pres- 
ence by  defendant  as  to  his  guilt  and  connectioiL 
with  the  crime,  held  admissible. 

Appeal  from  Criminal  Court,  Jacksoa 
County;   Ralph  S.  Latshaw,  Judge. 

Walker  Lee  was  convicted  of  rape,  and  be 
appeals.    Affirmed. 

Api>ellant  was  charged  by  Indictment,  with 
the  crime  ot  rape.  It  Is  alleged,  that  on 
June  28,  1920,  at  the  county  of  Jackson  and 
state  of  Missouri,  said  defendant  did  feloni- 
ously and  violently  make  an  assault  upcm 
one  Elizabeth  Dahmm,  and  did  forcibly  and 
against  her  will  feloniously  ravlBh  and  car- 
nally know  her,  the  said  Elizabeth  Dahmm. 

State's  Evidence. 

There  was  substantial  evidence  as  to  de 
fatdant's  guilt,  offered  on  the  part  of  the 
state,  which  tends  to  show  the  following 
facts:  Mrs.  Elizabeth  Dahmm  lived,  with 
her  husband,  about  two  miles  east  of  Inde- 
pendence in  Jackson  county,  Mo.,  about  one- 
half  block  from  the  track  of  the  Chicago  ft 
Alton  Railroad.  They  owned  about  two 
acres  of  ground,  which  was  used  as  a  garden 
and  orchard.  Her  husband  was  absent  bam 
home  on  the  date  hereafter  mentioned,  and 
Mrs,  Dahmm,  on  said  date,  was  at  her  home 
alone.  The  railway  track  Is  elevated  above 
the  ground  on  whidi  Mrs.  Dahmm  lived.  On 
the  28th  day  of  June,  1920,  an  extra  gang  of 
laborers  were  at  work  on  the  Chicago  &  Alp 
ton  Railroad,  between  Independence,  Mo.,  and 
the  residence  of  Mrs.  Dahmm.  The  defend- 
ant had  been  a  member  of  this  railroad  gang, 
and  on  the  morning  of  the  28th  of  June,  1920, 
quit  work,  but  loafed  around  with  the  rest 
of  said  gang  until  about  1:30  o'clock  in  the 
afternoon  of  said  day.  Several  of  the  rail- 
road   employees    testified    that    after    1:30 
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o'clock  above  mentioned,  they  saw  tbe  de- 
fendant rimning  down  the  railroad  track  be- 
yond the  home  of  Mrs.  Dabnun  and  near  her 
place;  that  he  then  bad  on  a  pair  of  blue 
overalls,  and  when  they  saw  him  about  4 
o'clock  he  had  changed  hla  pants  and  had 
on  yellow  overalls. 

Mrs.  Dahmm  testified,  in  substance,  that 
die  was  standing  at  the  front  door  of  her 
house,  when  defendant  approached  and  want- 
ed some  matches;  that  she  went  to  get  him 
some  matches^  and  on  her  return,  while  she 
was  looking  In  some  other  direction,  he 
struck  her  a  violent  blow  on  the  aide  of  the 
head,  which  rendered  her  unconscious;  that 
when  she  came  to,  she  was  lying  on  the  bed 
In  another  room,  with  the  defendant  <m  top 
of  her,  having  sexual  connection  with  her, 
and  that  he  then  struck  her  with  a  club, 
which  he  had  in  his  hand,  and  rendered  her 
'unconscious;  that  after  finally  coming  to,  she 
managed  to  go  a  short  distance  to  the  home 
of  Mrs.  Tutter,  who  afterwards  called  for  a 
doctor,  and  had  the  chief  of  police  at  Inde- 
pendence notified  as  to  the  assault. 

Dr.  M.  P.  Woods,  a  physician  at  Independ- 
ence, Mo.,  of  20  years'  standing,  testified,  that 
be  was  called  to  treat  Elizabeth  Dahmm  on 
or  about  the  28th  of  June,  1920,  in  Mrs.  Tut- 
ter'a  yard  at  about  4:30  p.  m. ;  that  he  found 
her  sulferlng  from  a  shodt,  and  she  was  in 
a  contused  condition;  that  he  could  not 
arouse  her;  that  be  found  a  number  of 
woimds  about  her  face  and  neck,  a  large  con- 
tusion over  the  left  eye,  a  cut  across  the 
right  eye  and  to  tbe  skull;  that  there  was 
a  wound  on  the  back  and  upper  part  of  her 
head,  on  tbe  right  side,  2^  to  2%  inches  in 
length ;  that  she  had,  on  the  right  side  of  her 
face,  bruises,  as  if  you  could  see  the  imprint 
of  the  object  with  which  she  must  have  been 
struck;  that  it  was  not  a  tear,  but  seemed 
to  be  a  strike  or  knock;  that  her  eyes  were 
swollen,  and  one  was  shut;  that  her  face 
was  discolored,  and  she  was  bleeding  from 
these  various  wounds  and  ttom  her  nose; 
that  she  had  some  marks  on  her  neck,  around 
her  throat,  and  around  the  side  of  her  neck ; 
that  there  were  marks  of  violence  on  her 
neck,  finger  prints,  and  some  scratches 
through  the  skin;  that  ber  condition  was 
caused  by  violence. 

A.  Tannehlll,  a  member  of  tbe  police  force, 
with  Chief  of  Police  Harris,  went  out  to  the 
scene  of  the  trouble,  and  Tannehlll  foimd, 
at  the  home  of  Mrs.  Dahmm,  in  tbe  bedroom, 
a  puddle  of  blood  on  the  bed,  and  some  other 
blood  on  tbe  floor,  which  had  dried;  that  he 
found  a  stick  30  feet  from  the  house,  lying 
In  the  weeds.  This  stick  was  preserved,  and 
Introduced  at  the  trial.  The  evidence  on  be- 
half of  the  state  disclosed  that  the  stick  was 
shown  to  defendant  after  his  arrest,  and  he 
admitted  to  the  chief  of  police  and  others 
that  it  was  the  stick  with  which  he  assault- 
ed Elizabeth  Dahmm. 

After  tbe  assault,  tbe  defendant  was  at 


the  station  about  4  o^do^  p.  m.,  preparing 
to  leave  for  Glasgow,  Mo.  None  of  the  rail- 
road men  at  that  time  knew  of  the  assault, 
and  no  one  In  the  town  knew  of  it,  except 
Chief  of  Police  Harris.  Just  before  defend- 
ant took  tbe  train  for  Glasgow,  be  had  a 
talk  with  Chief  Harris^  and  volunteered  tbe 
statement  that — 

"The  man  who  committed  that  crime  ought 
to  be  tarred  and  feathered  out  in  the  middle  of 
the  street,  and  I  think  I  can  give  yon  some  evi- 
dence." 

He  then  said  to  Chief  Harris  that  two  fel- 
lows had  caught  tbe  train  going  east,  and  if 
he  would  wire  to  Glasgow  he  might  catch 
them.  At  this  time,  Mrs.  Dahmm  was  In  the 
sanitarium  at  Independence,  having  been  tak- 
en there  by  Chief  Harris. 

The  defendant  took  the  train  for  Glasgow, 
and  after  a  more  minute  description  of  tbe 
assailant  had  been  obtained  from  Mrs. 
Dahmm,  a  telegram  was  sent,  calling  for  the 
arrest  of  defendant.  He  ran  nearly  six 
miles,  fieeing  from  the  officer,  before  he  was 
arrested.  After  being  brought  back  to  Jack- 
son county,  when  approaching  Independence, 
he  asked  Chief  Harris  to  take  blm.  on  to 
Kansas  (Mty,  as  he  did  not  want  to  stop  at 
Independence.  The  chief  complied  with  bis 
request,  and  placed  blm  in  the  Jail  at  Kan- 
sas City  until  the  following  morning.  Wb«i 
the  chief  came  for  defendant  to  take  blm  to 
Independence,  he  protested  against  going, 
and  said  he  wanted  to  plead  guilty.  Without 
any  threats  or  promisee  from  anybody,  he 
then  told  the  Chief  of  Police  and  tbe  Assist- 
ant Prosecuting  Attorney  that  be  was  guilty 
of  the  crime  charged  against  him,  and  want- 
ed to  plead  guilty.  At  his  request,  a  written 
statement  as  to  what  occurred  was  prepared 
and  signed  by  him.  In  regard  to  the.  assault, 
but  he  changed  front  and  denied  therein  that 
he  had  committed  the  rape.  Said  statement 
was  offered  in  evidence,  and  is  in  words  and 
figures  following,  to  wit: 

"July  2,  1020. 

"Statement  of  Walker  Lee,  made  July  2, 1020, 
to  Chief  Harris  and  Will  S.  Ouinotte,  Assist- 
ant Prosecuting  Attorney,  at  the  office  of  the 
Prosecuting  Attorney  at  Kansas  City: 

"My  name  is  Walker  Lee.  I  am  36  years  old, 
and  a  single  man.  I  have  lived  at  Boanoke, 
Mo.,  all  my  life.  My  mother,  Mary  Jane  Lee,  ia 
living  there  now.  I  came  to  Independence,  Mo., 
on  June  19,  1920,  and  waa  employed  by  the 
Chicago  &  Alton  Railway  as  a  section  hand.  I 
worked  on  track  near  Alton  avenue,  which  was 
about  two  blocks  from  Mrs.  Dahmm's  honse. 
At  night  I  slept  in  the  boarding  car  with  the 
other  hands. 

"I  quit  the  job  on  the  railroad  the  morning  of 
the  28th  of  June,  1920.  Uoyd  Snoddy  and  Pat 
Casey,  two  colored  boys  who  lived  at  Glasgow, 
quit  at  the  same  time.  We  were  going  to  Glas- 
gow that  night  to  get  our  pay.  I  shot  'craps' 
that  morning,  and  ate  dinner  about  12  o'clock 
at  the  boarding  car.  I  loafed  around  after  din- 
ner.    About  2  o'clock  I  walked  east  on  the 
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tcks     alxTCi^   two  blocks,  where  I  passed  a 
use  tli«.t  «it8  about  SO  feet  from  the  tracks. 
(valked  on.  up  the  track  a  little  ways,  and  then 
zne  back  ctzid  went  down  to  this  house  to  get 
drink.       A.    woman  came  to  the  door  and  I 
<ked    ber    for  some  matches,  and  she  said  to 
•me  on  in,*  and  she  gave  them  to  me.    There 
as   »   piece  of  stovewood  by  the  door,  and  I 
.eked  it  up  and  held  at  my  side.    The  woman 
iked  me  -where  I  lived  and  what  I  was  doing, 
nd  I  told  her  that  I  had  been  working  on  the 
lUroad  and  was  going  home  to  Glasgow.    Her 
ead  -was  turned  away  from  me,  and  I  hit  her 
ver  the  head  with  the  club.    I  do  not  remem- 
er    how    many  times  I  hit  her.     I  then   ran 
'Ut  of  the  house  and  went  back  to  the  boarding 
;ar.      I   -was  passed  down  to  Glasgow  on  the 
>:2fr  train,  and  then  to  Mexico  where  I  caught 
he  "Wabash  to  Moberly,  where  I  went  to  see  my 
sister,    Minnie  Lee,  who  works  at  the  Wood- 
and  HospitaL    I  came  back  to  Slater  Tuesday 
light  and  Tuesday  morning,  Wednesday  morning, 
the  officers  at  Slater  tried  to  arrest  me.    I  got 
away,  and  went  to  Gallatin,  where  I  was  arrest- 
ed by  tivo  officers  from  Glasgow,  and  taken  back 
and  confined  in  the  jail  at  Glasgow,  Mo.     I 
was  returned  to  Independence  by  Chief  Harris 
TbwTsday.     This  statement  Is  made  of  my  own 
free  will  and  accord,  no  threats  or  promises 
having  been  made  by  any  one,  but  because  it 
is  the  truth.  [Signed]     Walker  Lee. 

"Witnesses : 

"WiU  S.  Guinotte." 

The  evidence  shows,  that  after  defend- 
ant was  arrested  and  brought  to  Jackson 
county,  Mrs.  Dahmm  identified  him  as  the 
man  who  assaulted  and  raped  her. 

Defendant's  ESvldence. 

The  only  testimony  offered  In  behalf  of  ap- 
pellant was  that  given  by  himself,  in  which 
he  testified  that  he  was  37  years  of  age; 
that  on  the  28th  of  June,  1920,  after  quitting 
his  Job,  he  came  back  to  the  bunk  car  and 
went  to  the  railroad  pond  to  take  a  swim; 
that  he  found  other  boys  in  the  pond,  and 
did  not  go  In,  but  watched  the  others  for 
about  one  hour;    tliat  he  then  came  back, 
talked  to  the  foreman,  and,  with  the  other 
railroad  employees,  received  a  pass  to  go  to 
Slater;   that  the  police  officer  who  brought 
him  to  Kansas  City  tried  to  get  him  to  make 
a  statement,  by  saying  there  was  a  mob  wait- 
hig  for  him ;  that  Chief  Harris  told  him  of 
the  crime  the  day  it  was  committed ;  that  he 
did  not  admit  to  the  officers  that  he  had  ever 
seen  the  club  before;   that  he  did  not  go  to 
the  house  of  Elizabeth  Dahmm  on  the  28th 
of  June,  1920;    that  he  did  not  ask  her  for 
matches;  that  he  did  not  have  the  conversa- 
tion with  her  on  said  date;   that  there  was 
no  blood  on  his  hat  and  overalls;   and  that 
he  did  not  commit  this  crime. 

Other  testimony  In  the  case  tends  to  cor- 
roborate the  statement  to  the  effect  that  de- 
fendant was  the  man  who  made  the  assault 
on  Mrs.  Dahmm,  as  heretofore  stated. 
The  court  gave  five  instructions  covering 


the  case,  which  were  not  objected  to  by  de- 
fendant, and  the  Jury  thereafter,  returned  in- 
to court  the  following  verdict: 

"We,  the  Jury,  find  the  defendant.  Walker 
Lee,  guilty  of  rape  as  charged  in  the  indict- 
ment and  assess  l^s  punishment  at  death." 

Defendant  in  due  time  filed  motions  for  a 
new  trial  and  in  arrest  of  Judgment.  Both 
motions  were  overruled,  he  was  thereafter 
sentenced  and  Judgment  entered.  In  accord- 
ance with  the  statute,  and  an  appeal  was 
duly  granted  him  to  this  court. 

Knox  &  Olbbs,  of  Kansas  Oty,  for  appel- 
lant. 

Jesse  W.  Barrett,  Atty.  Gen.,  Robert  J. 
Smith,  and  Robert  W.  Otto^  Asst  Atty.  Gen., 
for  the  State. 

R.\ILEY,  O.  1.  Defendant  is  not  represent- 
ed here  by  coun.sel,  although  he  has  been  con- 
victed of  one  of  the  most  atrocious  crimes 
known  to  our  law,  that  of  rape.  We,  there- 
fore, feel  the.  responsibility  devolving  upon 
us  of  making  a  thorough  examination  of  the 
law  and  facts  to  ascertain  whether  defend- 
ant has  had  a  fair  and  impartial  trial,  and 
to  determine  whether  he  has  been  convicted 
upon  substantial  evidence. 

[1]  While  no  assault  has  been  made  upon 
the  Indictment,  we  have  examined  the  same 
and  And  it  to  be  in  proper  form.  Section 
3247,  R.  S.  1919;  State  v.  Warren,  232  Mo. 
185,  199,  134  S.  W.  522,  Ann.  Cas.  1912B, 
1043;  State  v.  Burrles,  126  Mo.  565-566-56T, 
29  S.  W.  842. 

2.  The  court  gave  five  instructions  to  the 
Jury,  which  were  not  objected  to  by  appel- 
lant, as  to  either  form  or  substance.  They 
clearly,  properly  and  fairly  declared  the  law 
by  which  the  Jurors  were  to  be  governed  in 
arriving  at  their  verdict.  As  no  complaint 
was  made,  or  objection  urged,  against  the  in- 
structions given,  we  have  not  deemed  it  nec- 
essary to  set  them  out, 

[2]  8.  It  does  not  appear  from  the  record 
that  defendant  offered  any  instructions,  aside 
from  those  given,  nor  does  it  appear  that  any 
request  was  made  of  the  court  to  instruct 
upon  any  other  branch  of  the  case,  outside 
of  the  questi<ms  properly  covered  by  the  In- 
structions given.  The  complaint,  therefore, 
in  defendant's  motion  for  a  new  trial,  that 
the  court  failed  to  instruct  the  Jury  upon 
all  phases  of  the  offense.  Is  without  merit, 
and  especially  so  as  no  exception  was  saved 
as  to  the  alleged  nondlrection  of  the  cotfrt 
in  respect  to  said  matter.  State  v.  Cook,  207 
S.  W.  loc.  dt.  833;  State  v.  Wansong,  271 
Mo.  loc.  dt.  59,  196  S.  W.  1002;  State  v. 
Pfelfer,  267  Mo.  23,  183  S.  W.  337;  State  v. 
Smith,  190  S.  W.  288;  State  v.  Gifford,  186 
S.  W.  loc.  cit.  1060 ;  State  v.  Taylor,  267  Mo. 
41,  183  S.  W.  299;  State  v.  Snyder,  263  Mo. 
loc.  cIt.  668,  173  S.  W.  1078;  State  v.  Sykes. 
248  Mo.  706»  154  S.  W.  U30;   State  T.  Chls- 
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sell,  245  Mo.  loc.  dt  6S4,  665, 160  S.  W.  1006; 
State  V.  Dockery,  248  Mo.  692,  147  S.  W.  976. 

[3]  4.  Defendant,  wben  the  jury  was  being 
impaneled,  objected  to  the  statement  of  Mr. 
Gurtin,  assistant  prosecutor,  to  the  effect 
that  he  was  charged  "with  raping  a  white 
woman  by  the  name  of  Elizabeth  Dahmm," 
etc  The  court  sustained  the  objection  ()n 
the  theory  that  the  Indictment  did  not  say 
Mrs.  Dahmm  was  a  white  woman,  but  told 
the  prosecutor  he  could  say  to  the  jury  that 
the  evidence  would  show  Mrs.  Dahmm  was 
a  white  woman.  To  our  mind  the  objection 
made  was  without  merit,  as  Mrs.  Dahmm 
was  present  and  testified  in  the  case.  The 
Jury  could  see  from  her  appearance  she  was 
a  white  woman.  The  court,  however,  sus- 
tained defendant's  objection  to  said  state- 
ment of  the  prosecutor,  and  no  exception  was 
jiaved  as  to  the  riding  of  the  court  in  respect 
to  this  matter. 

[4]  5.  Appellant's  counsel  objected  to  the 
testimony  of  several  witnesses  offered  by  the 
state,  on  the  ground  that  the  names  of  said 
witnesses  were  not  indorsed  on  the  copy  of 
the  indictment  furnished  defendant.  The 
Indictment  on  file  in  the  case,  as  diown  by 
the  record  here,  had  the  names  of  said  wit- 
nesses endorsed  thereon.  The  alleged  copy 
of  the  indictment,  which  defendant  had,  was 
not  produced  In  evidence.  No  motion  to 
quash  the  indictment  was  filed  by  defend- 
ant, nor  was  a  continuance  of  the  case  asked. 
£ven  If  the  original  indictment  did  not  have 
the  names  of  witnesses  indorsed  thereon,  de- 
fendant was  in  no  condition  to  complain  of 
the  testimony  of  said  witnesses,  unless  be 
moved  to  quash  the  indictment,  or  asked  for 
a  continuance  to  meet  the  testimony  thus  of- 
f  >ved.  State  v,  Kehoe,  220  S.  W.  loc.  clt 
WiS ;  State  V.  Ferguson,  278  Mo.  119,  212  8. 
W.  loc.  clt.  343;  State  v.  Stegner,  276  Mo. 
428,  207  S.  W.  826;  State  v.  Webb,  205  8.  W. 
187;  State  v.  Ivy,  192  S.  W.  733;  State  v. 
Jackson,  186  S.  W.  900;  State  v.  Robinson, 
263  Mo.  loc.  clt  324,  172  S.  W.  598;  State  v. 
Walton,  256  Mo.  233,  164  S.  W.  211 ;  State  t. 
Rasco,  239  Mo.  loc.  cit  563,  654,  144  S.  W. 
449;  State  v.  Jeffries,  210  Mo.  302,  109  S.  W. 
814,  14  Ann.  Cas.  524;  State  v.  Barrington, 
198  Mo.  23,  05  S.  W.  235;  State  v.  Myers,  108 
Mo.  225,  91  S.  W.  242. 

[6]  (a)  Defendant's  complaint  that  a  few 
of  the  witnesses,  whose  names  were  not  on 
the  original  Indictment,  were  not  competent 
to  testify  by  reason  of  that  fact,  is  not  ten- 
able, as  the  prosecutor  explained  to  the  court 
he  had  Just  learned  of  their  importance,  etc. 
Under  J:he  foregoing  authorities,   the  court 


committed  no  error  In  permitting  said  wit- 
nesses to  testify. 

[I,  7]  6.  Api)ellant  in  Ms  motion  for  a  new 
trl.ll  contends  that  the  court  committed  error, 
to  his  prejudice.  In  permitting  the  state  to 
read  to  the  Jury  the  written  statement  of 
defendant,  heretofore  set  out  The  evidence 
is  clear  and  convincing  that  no  promises  or 
threats  were  made  to  defoidant  as  an  In- 
ducement for  hira  to  sign  said  statement  On 
the  contrary,  we  are  satisfied  from  the  rec- 
ord before  us  beyond  a  reasonable  doubt  that 
defendant  voluntarily  and  of  his  own  free 
will  and  accord  made  the  statement  afore- 
said, as  well  as  the  oral  admissions,  relating 
to  his  guilt,  etc.  The  court  therefore,  com- 
mitted uo  error  in  permitting  said  statement 
to  be  read  in  evidence;  and  likewise  com- 
mitted no  error  in  permitting  Chief  Harris 
and  Judge  Pendleton  to  testify  as  to  the  ad- 
missions made  In  their  presence  by  defend- 
ant, as  to  bis  guilt  and  connection  with  the 
crime  charged  against  him.  State  v.  Thomas, 
250  Mo.  loc.  clt  211,  157  S.  W.  330;  State  v. 
Brooks,  220  Mo.  loc.  clt.  83,  84, 119  S.  W.  353; 
State  V.  Armstrong,  203  Mo.  loc.  clt  558,  559, 
102  S.  W.  503 ;  State  v.  Spaugb,  200  Mo.  loc. 
dt  696,  597,  98  8.  W.  65;  State  v.  Barring- 
ton,  198  Mo.  loc.  clt  109,  110,  94  S.  W.  236; 
State  V.  Jones,  171  Mo.  loc.  dt  406,  71  8.  W. 
680,  94  Am.  St  Rep.  786 ;  State  v.  Meyers,  99 
Mo.  loc.  dt.  119,  12  S.  W.  516;  State  v.  Pat- 
terson, 73  Mo.  695. 

7.  After  reading  and  considering  the  rec- 
ord herein  with  painstaking  care,  we  have 
not  been  able  to  find  any  error  of  whldi  de- 
fendant can  legally  complain.  The  case  was 
carefully  and  well  tried  by  the  court  and 
counsel  upon  each  side.  There  is  nothing  la 
the  record  to  indicate  that  defendant  bad 
other  than  a  fair  and  impartial  trial,  be- 
fore an  unprejudiced  Jury.  It  Is  to  the  credit 
of  the  state  that  a  case  of  this  character  has 
been  tried  within  its  limits,  and  punishment 
administered  to  a  person  found  guilty  of  the 
detestable  crime  of  rape,  under  the  orderly 
administration  of  legal  procedure,  rather 
than  by  a  resort  to  mob  law. 

The  Judgment  of  the  trial  court  is  affirmed, 
and  the  cause. remanded  to  the  criminal  court 
aforesaid,  to  be  proceeded  with  in  accordance 
with  Its  Judgment 

WHITE  and  MOZLGY.  CO.,  concur. 

PER  CURIAM.  The  foregoing  oplalaa  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


Digitized  by 


Google 


M(h) 


BO  RACK  V.  MOSLEiVSAFE  CO.  et  al. 
(No.  21673.) 

(8apr«m*  Court  of  Missonri,  Division  No.  2. 

April  7,  1921.    Rehearing  Denied 

May  26,  1921.) 

1.  Appeal  aad  error  «s>l005<4)  —  Order, 
granting  new  trial  on  ground  that  verdlot  la 
against  weight  of  evldenoe^  reversed. 

Supreme  Court  will  not  interfere  with  ac- 
tion of  trial  court  in  granting  new  trial  on  the 
ground  that  the  verdict  of  the  jury  was  against 
the  weight  of  the  evidence,  if  there  is  any  sub- 
stantial evidence  which  would  support  a  differ- 
ent verdict,  but,  if  the  evidence  is  such  that  a 
different  verdict  could  not  be  allowed  to  stand, 
an  order  granting  a  new  trial  will  be  reversed, 
even  though  auch  order  was  bottomed  by  the 
trial  court  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence. 

2.  Municipal  eorporations  «=3705(4,  II)— Neg- 
ligence per  se  to  violate  ordinance  relating  to 
manner  of  turning  at  Intersections;  violation 
of  traflio  ordlnaaoe,  to  be  aetlonaMa,  must  be 
proximate  causa  of  Injury. 

A  violation  of  an  ordinance,  requiring  vehl- 
olea  in  turning  to  the  left  into  another  street 
to  turn  to  the  right  of  and  beyond  the  center 
of  the  intersecting  street  before  turning,  is  neg- 
ligence per  se,  and  the  violator  is  liable  in  dam- 
ages for  all  injuries  proximately  caused  thereby, 
but  violator  cannot  be  required  to  respond  in 
damages  if  the  injury  was  caused  by  an  occur- 
rence over  which  the  violator  had  no  control, 
and  whkh  he  could  not  have  reasonably  fore- 
as  the  reeult  of  snch  violation. 


BORACK  ▼.  MOSLEB  SAPE  CO.  023 

(*S1  B.W.) 

DAVID  B.  BLAIR,  J.  The  action  ia  for 
damages  in  the  sum  of  $10,000  for  death  of 
the  husband  of  respondent,  plaintiff  below, 
due  to  alleged  negligence  of  the  defendants. 
Trial  by  jury  resulted  in  a  verdict  for  the 
defendants  Mosler  Safe  Company  and  Bmeat 
J.  Weis.  The  trial  court  sustained  a  demur- 
rer to  the  evidence  as  to  defendant  George 
F.  Kiesel.  The  trial  court  sustained  plain- 
tiff's motion  for  a  new  trial  on  two  grounds : 

First,  "because  the  verdict  was  against  the 
weight  of  the  evidence";  and,  second,  "because 
the  court  erred  in  refusing  to  give  the  jury  an 
instruction  declaring  the  law  to  be  that  a  po- 
lice officer  has  no  right  by  an  act  of  his  own 
to  violate  a  valid  subsisting  city  ordinance." 


3.  Mnnlelpal  corporations  «=3705(l  I)— Cutting 
oorner  In  violation  of  city  ordinance  held  not 
proximate  cause  of  death. 

Violation  by  a  teamster  of  a  dty  ordinance, 
requiring  vehicles  in  turning  to  the  left  into 
another  street  to  turn  to  the  right  of  and  be- 
yond the  center  of  the  intersecting  street  before 
taming,  was  not  the  proximate  canse  of  the 
death  of  plaintiff's  decedent,  occaaioned  by  one 
wheel  of  the  wagon  getting  in  the  rail  of  a  street 
car  track,  causing  a  violent  jerk,  and  one  of  the 
horses  to  slip  and  fall  against  the  tongue  of  the 
wagon  in  such  manner  as  to  cause  the  end  of 
the  tongue  to  strike  the  deceased,  who  was  on 
a  temporary  sidewalk  selling  newq)aper8,  and 
decedent's  widow  was  not  entitled  to  recover. 

Appeal  from  St  Louis  Circuit  Court;  Rob- 
ert W.  Hall,  Judge. 

Action  by  Rosa  Borack  against  the  Mosler 
Safe  Company  and  others.  From  an  order 
granting  a  new  trial  after  a  Verdict  for  de- 
fendants, defendant  Ernest  J.  Weis  appeals. 
Reversed  and  remanded,  with  Instructions  to 
reinstate  the  verdict  and  re-enter  judgment 
for  defendant  Weis. 

W.  H.  Douglass,  of  St  Louis,  for  appel- 
lant 

Edw.  W.  Foristel,  of  St  Louis  (James  T. 
Roberts,  of  St  Louis,  of  counsel),  for  re- 
spondent 


Defendant  Weis  appealed  from  the  order 
setting  aside  the  verdict  and  granting  a  new 
trial. 

Plaintiff  is  the  widow  of  Abraham  Borack, 
a  blind  news  vendor,  who  was  killed  on  or 
about  September  14,  1916,  as  a  result  of  a 
blow  from  the  tongue  of  a  dray  wagon  owned 
and  operated  by  defendant  Weis.  Said  de- 
fendant was  engaged  In  hauling  material 
for  a  building  being  erected  at  the  northeast 
comer  of  Broadway  and  Washington  avenue 
In  the  dty  of  St  Louis.  In  the  course  of 
this  work  a  fence  had  been  built  aroimd  the 
structure  between  It  and  the  curb,  and  a  nar- 
row sidewalk  had  been  constructed  alongside 
the  fence  for  use  by  the  public.  Defendant's 
driver  had  hauled  several  loads  of  material, 
and  in  unloading  the  same  bad  caused  seri- 
ous obstruction  to  trafi9c,  because  the  stop- 
ping of  his  team  and  wagon  at  the  proper 
place  for  unloading  prevented  passengers  on 
the  street  cars  from  boarding  and  leaving 
the  same.  In  the  position  he  had  theretofore 
assumed  the  team  and  wagon  were  on  the 
north  side  of  Washington  avenue  with  the 
team  to  the  west  Having  noticed  the  ob- 
struction referred  to,  the  traffic  officer  on 
duty  on  that  corner  directed  said  driver  on 
his  next  trip  to  come  in  another  way,  that  la, 
to  come  south  on  Broadway  and  turn  toward 
the  east  on  the  north  side  of  Washington. 
By  coming  around  In  this  manner  the  team 
and  wagon  would  be  stopped  far  enough  to 
the  east  of  the  unloading  point  to  avoid  In- 
terference with  passengers  getting  on  and 
off  the  street  cars  and  the  movement  of  such 
cars   on   Washington. 

In  obedience  to  these  instructions  and  on 
bis  next  trip  the  driver  drove  his  team  south 
on  Broadway,  and  stopped  Just  north  of  the 
north  line  of  Washington  until  he  received 
a  signal  from  the  traffic  officer.  Be  testified 
that  he  remained  there  15  or  20  minutes 
waiting  for  the  congestion  at  that  corner  to 
be  relieved.  Upon  receiving  a  signal  from 
the  officer  he  drove  his  team  and  wagon 
east  on  Washington,  turning  in  a  wide  swing 
to  the  left  of  the  intersection  of  the  two 
streets,  in  order  to  bring  his  said  wagon  apd 
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team  to  a  position  with  the  left  wheels  close 
.  to  the  temporary  sidewalk  on  the  north  side 
of  Washington  with  the  rear  of  the  wagon 
at  the  proper  place  for  unloading.  In  mak- 
ing this  turn  one  wheel  of  the  wagon  caught 
in  the  rail  of  the  street  car  track,  and  caused 
a  violent  jerk,  and  one  of  the  horses  slipped 
and  fell  against  the  tongue  of  the  wagga  In 
Bach  manner  as  to  cause  the  end  of  the 
tongue  to  strike  the  deceased,  who  was  on  or 
near  the  temporary  sidewalk,  selling  his 
newspapers.  The  Injury  resulted  in  his 
death.  At  that  place  the  pavement  was  com- 
posed of  wooden  blocks.  These  were  more  or 
less  slippery  at  all  times,  and  particularly 
so  at  the  time  of  the  accident,  because  it  bad 
been  raining.  At  that  point  the  pavement 
sloped  more  because  of  the  location  there 
of  a  drainage  sewer.  It  appears  from  the 
evidence  that  horses  are  liable  to  slip  and  fall 
on  wooden  block  pavement  at  any  time,  and 
especially  when  the  pavement  is  wet,  and 
there  is  no  way  to  prevent  the  sama  All 
the  foregoing  facts  were  shown  by  plalntifTs 
witnesses. 

An  ordinance  of  the  city  of  St  Louis  was 
Introduced  by  plaintiff,  which  provided  that — 

"A  vehicle  in  turning  to  the  left  into  another 
street,  shall  tarn  to  the  right  of  and  beyond 
the  center  of  the  intersecting  street  before 
turning." 

The  violation  of  this  ordinance  and  the 
careless  and  negligent  driving  and  manage- 
ment of  the  team  by  the  driver  constitute 
the  main  charge  of  negligence  in  the  petition. 
The  (petition  also  alleged  that  defendant 
negligently  overloaded  the  wagon  in  violation 
of  another  dty  ordinance  Introduced  in  evi- 
dence, BO  that  it  was  impossible  for  the 
horses  to  pull  the  same  with  safety,  and  that 
this  caused  the  fall  of  the  horses  and  the 
resulting  Injury  to  the  deceased. 

The  answer  was  a  general  denial  and  plea 
of  negligence  on  the  part  of  deceased.  The 
reply  was  a  general  denial  of  the  new  matter 
alleged  in  the  answer. 

Defendant  Weis  interposed  a  demurrer  to 
plaintiff's  evidence,  and  also  a  demurrer  to 
all  the  evidence  Introduced  in  the  case,  l>oth 
of  which  were  overruled  by  the  court  and 
exceptions  saved. 

I.  The  evidence  of  plaintiff  did  not  dis- 
close any  overloading  of  the  wagon,  but 
rather  that  it  was  not  loaded  quite  as  heavily 
as  usual.  The  court  did  not  submit  the 
question  of  the  overloading  of  the  wagon  to 
the  jury,  and  clearly  such  charge  of  negU- 
g^ice  was  not  sustained  by  any  evidence,  and 
need  not  be  further  considered. 

[1]  II.  If  the  record  discloses  any  substan- 
tial evidence  of  negligence  on  the  part  of 
defendant's  driver  In  the  handling  of  the 
team  which  contributed  to  the  injury  of  the 
deceased,  this  court  will  not  Interfere  with 
the  action  of  the  trial  court  in  granting  a 
new  trial  ou  the  ground  that  the  verdict  of 


the  jury  Is  against  the  weight  of  the  evidence. 
But  if  the  evidence  is  such  that  a  verdict  for 
plaintiff  would  not  be  allowed  to  stand,  the 
order  granting  a  new  trial  will  be  reversed, 
even  though  such  order  was  bottomed  by  the 
trial  court  on  the  ground  that  the  verdict  ia 
against  the  weight  of  the  evidence.  This 
has  been  so  frequently  and  consistently  mled 
that  citation  of  authorities  is  unnecessary. 

[2]  III.  This  brings  us  then  to  a  consldera* 
tlon  of  the  plalmtlfTs  evidence.  The  otdl- 
ance  of  the  dty  of  St.  Louis  required  vehi- 
cles, In  turning  to  the  left  into  another  street, 
to  turn  to  the  right  of  and  beyond  the  cen- 
ter of  the  intersecting  street  before  turning. 
It  Is  the  general  rule  in  this  state  that  the 
violation  of  such  an  ordinance  is  negligence 
per  se,  and  the  violator  is  liable  in  damages 
for  all  Injuries  proximately  caused  ther^y. 
Brannock  v.  Elmore,  114  Mo.  65,  21  B.  W. 
451;  Schlereth  v.  Mo.  Fac.  By.  Co.,  96  Mo. 
609, 10  8.  W.  66. 

Assuming  for  the  purpose  of  the  case,  but 
without  so  deciding,  that  the  defendant's 
driver  under  the  circumstances  here  shown 
was  guilty  of  negligence  per  se  in  driving  to 
tile  left  of  the  Intersection  of  the  streets, 
as  claimed  by  plaintiff,  yet  defendant  would 
not  be  liable  for  the  death  of  plaintiff's  dece- 
dent, unless  such  negligence  was  the  proxi- 
mate cause  of  his  death.  Even  though  de- 
fendant's driver  was  negligent  In  driving  to 
the  left  in  violation  of  the  ordinance,  defend- 
ant cannot  be  required  to  respond  In  damages 
if  the  injury  to  deceased  was  caused  by  an 
occurrence  over  which  the  driver  had  no 
control,  and  which  he  could  not  reasonably 
have  forese^i  as  the  result  of  such  negli- 
gence. Tliis  is  the  rule  laid  down  in  Dane- 
schocky  v.  Sieble,  195  Mo.  App.  470,  193  S. 
W.  966,  dted  by  respondent,  and  it  is  un- 
doubtedly the  general  rule. 

[3]  Taken  by  itself,  the  sudden  jerk  of 
the  wagon  and  slipping  of  a  horse  and  fall  of 
the  horse  against  the  wagon  tongue,  causing 
it  to  strike  and  injure  deceased,  could  be 
nothing  more  than  an  acddent.  Plaintiff's 
evidence  shows  the  driver  was  experienced  In 
his  work;  that  he  did  not  make  a  sharp 
turn,  but,  on  the  contrary,  made  a  wide 
turn.  No  jerking  of  the  team  or  any  act  of 
the  driver  tending  to  cause  the  horse  to  faU 
is  shown.  The  plaintiff's  evidence  further 
shows  that  there  is  no  way  to  prevent  horses 
from  falling  on  wooden  block  pavement,  ei- 
ther wet  or  dry. 

It  Is  dear  the  turning  to  the  left  of  the 
Intersection  of  the  streets  had  no  tendency 
to  Increase  the  likelihood  of  a  horse  slipping 
and  falling.  Such  accidents  are  as  frequent 
in  one  place  In  the  street  as  another.  It 
the  turn  had  been  made  to  the  right  of  the 
intersection,  and  in  making  such  turn  the 
same  thing  had  occurred,  we  would  not  hesi- 
tate to  chara(;terize  it  as  a  mere  acddent 
The  turn  to  the  left  was  probably  no  sharper 
than  if  it  had  been  made  to  the  right  of  the 
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Intersection,  for  in  turning  Into  the  nortb 
Bide  of  WashlngtOD  the  driver  would  start 
to  torn  sooner.  That  would  be  all  tbe  differ- 
ence. The  driver  conld  not  have  been  ex- 
pected to  anticipate  the  fall  of  the  horse  as 
a  result  of  such  turn.  The  occurrence  was 
a  mere  acddoit  not  reasonably  to  have  been 
foreseen  as  a  result  of  bis  alleged  negligence. 

A  good  illustration  of  results  that  might,  and 
reasonably  would,  occur  from  a  violation  of 
an  ordinance  of  thla  sort  would  be  where  a 
Tehlde  coming  west  bound  along  the  north 
Bide  of  Washington  avenue  would  collide  with 
the  team  headed  eastward  on  the  wrong  aide 
of  the  street.  If  a  coUlsioa  of  that  sort 
Itad  occurred,  with  or  without  negllgenoe 
on  the  part  of  the  driver  of  such  other  vehicle 
and  knocked  down  defendant's  horse  and 
caused  the  injury  to  deceased,  the  result 
oould  be  said  to  have  been  one  the  driver  of 
def«idanf  8  team  could  reasonably  have  uitle- 
Ipated  and  naturally  resulted  from  his  viola- 
tion of  tbe  ordinance.  The  accident  here  did 
not  come  within  the  class  of  accidents  that 
reasonably  resulted  from  the  violation  of  the 
ordinance. 

It  therefore  appears  from  the  evidence  of 
plaintiff  and  as  a  matter  of  law  that  the 
negligence  of  defendant's  driver  was  not  the 
proximate  cause  of  the  Injury  to  plaintiff's 
decedent,  and  the  trial  court  should  have  sus- 
tained defendant's  demurrer  at  the  dose  of 
plaintiff's  case,  and  as  defoidanfs  evidence 
did  not  in  any  wise  tend  to  strengthen  plain- 
tiff's case,  the  court  again  erred  in  refusing 
to  give  a  peremptory  instruction  for  defend- 
ant at  the  dose  of  all  the  evidence.  Since 
there  was  no  evidence  of  negligence  of  de- 
fendant that  was  the  proximate  cause  of  the 
death  of  plaintiff's  husband,  there  was  no 
reason  for  the  trial  court  to  set  aside  the 
Terdict  of  the  jury  as  being  against  the 
weight  of  the  evidence. 

This  being  our  view  of  the  evidence,  there 
Is  no  necessity  of  discussing  the  proposition 
of  law  involved  in  the  refusal  of  plaintiff's 
Instruction.  The  verdict  of  the  jury  was 
for  the  right  party. 

It  therefore  follows  that  the  order  grants 
Ing  a  new  trial  should  be  reversed,  and  tbe 
cause  remanded,  with  instructions  to  the 
trial  court  to  reinstate  the  verdict  of  the 
Jury  and  re-enter  Judgment  thereon  in  favor 
of  defendant  Wels. 

All  conctir. 


STATE  V.  BAIRD.    (No.  22676.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  28, 1921.) 

I.  Crinlnal  law  «=98 14(17)— When  iMtruetlon 
M  oireamataatial  avliteaea  Is  Becatsary. 
la  a  homicide  prosecution,  the  conrt  must 
instruct  tbe  jury  in  regard  to  circamstantial 


evidence,  where  the  defendant's  guilt  la  estab- 
lished wholly  by  circumstantial  evidence,  and 
where  tbe  fact  of  the  homicide  by  tbe  defend- 
ant depends  upon  drcnmstances,  but  not  where 
the  only  resort  to  drenmstantial  evidence  is  to 
show  the  manner  in  which  the  homicide  took 
place. 

2.  Criminal  law  «=38I4(I7)  —  Failure  to  In- 
struct OB  efroamstaBtiai  ovidMoe  held  act  er- 
ror. 

In  a  homidde  prosecution,  where  defendant 
admitted  having  killed  deceased,  and  there  was 
nothing  for  tbe  jury  to  determine  from  drcum- 
stantial  evidence,  except  whether  the  defendant 
or  the  deceased  was  the  aggressor,  and  wheth- 
er there  was  justification  for  the  act,  or  facts 
which  would  mitigate  the  crime,  failure  to  in- 
struct on  drcumstantial  evidence  Aeld  not  er- 
ror. 

3.  Witnesses  <8=»337(2)— Defendant  may  be  Im- 
peached by  avldenoe  as  to  his  veracity  and 
morality,  bat  not  as  to  his  eharaoter  as  a 
qaarrelsome  citizen. 

Where  defendant,  charged  with  murder, 
took  the  stand  in  his  own  behalf,  the  state 
could  impeach  him,  under  Rev.  St.  1919,  | 
4036,  and  show  his  bad  reputation  for  truth, 
veracity,  and  morality;  but  it  bad  no  right  to 
show  his  character  as  a  quarrelsome,  turbulent 
dtizen,  since  such  evidence  did  not  tend  to  im- 
peach him  as  a  witness,  but  was  an  attadc  upon 
his  character  as  a  defendant. 

4.  Criminal  law  «5>776 ( I )— Evidence  held  to 
warrant  Instruction  on  good  character. 

In  a  prosecution  for  murder,  evidence  held 
to  warrant  an  instruction  on  good  charactor. 

5.  Criminal  law  ^9l  1 37(5)— The  state,  having 
produced  evidence  as  to  defendant's  charac- 
ter, could  not  oonplain  that  his  oharaster  was 
not  ia  IssBo. 

In  a  homidde  prosecution,  the  state,  having 
treated  defendant's  character  as  in  issne,  and 
having  produced  evidence  tending  to  show  bad 
character,  could  not  complain  that  the  issue  was 
not  before  the  jury,  because  the  defendant  had 
not  himself  put  bis  character  In  issue. 

6.  Criminal  law  «s>776(l)— Meaning  of  words 
"whenever  neoessafy,"  within  statute  requir- 
ing iBstruotlon  on  good  eharaoter. 

The  words  "whenever  necessary,"  within 
Rev.  St  1919,  i  402S,  requiring  court  to -in- 
struct on  defendant's  good  character  "whenever 
necessary,"  is  not  limited  to  cases  where  the 
defendant  himself  has  offered  evidence  of  his 
good  character,  but  includes  any  case  where  his 
character  is  pnt  in  issue,  and  there  is  sufficient 
evidence  to  warrant  a  finding  that  his  character 
is  good. 

7.  Estoppel  «=368(  I)— Parties  bound  to  posi- 
tions assumed. 

Parties  to  a  litigation  are  bound  to  posi- 
tions they  assume  therein. 

8.  Estoppel  «S362(2)— State  bound  by  a  posi- 
tion assumed. 

The  state  is  bound  by  a  position  assumed 
by  it  in  a  criminal  proceeding. 


4ts»B'0T  other  ouea  see  same  topic  and  KST-NDMBBK  In  alt  Key-Numbered  SlgesU  and  ItadexM 
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Appeal  from  Olrcnit  Conrt,  Pemlaoot 
Oonnty. 

Everett  Balrd  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

Mayes  &  Gossom,  of  Camthersvllle,  for  ap- 
pellant 

Jesse  W.  Barrett,  Asst.  Atty.  Gen.,  and  J. 
Henry  Caruthers,  Sp.  Asst.  Atty.  G«n.,  for 
the  SUte. 

WHITE,  O.  The  appeUant,  March  23,  M20. 
In  the  circuit  court  of  Pemiscot  county,  was 
convicted  of  murder  in  the  second  degree, 
and  his  punishment  fixed  at  imprisonment  in 
the  penitentiary  for  a  term  of  15  years.  He 
was  charged  with  having  Icilled  one  Will  Jen- 
kins on  the  10th  day  of  August,  1919. 

Jenklns^and  Baird  were  farmers,  and  lived 
near  each  other;  their  two  houses  being 
about  100  yards  apart.  It  seems  that  Jen- 
kins was  making  a  crop  on  the  shares  for 
Baird.  The  two  men  bad  had  some  difficulty ; 
the  evidence  showed  that  each  had  made 
violent  threats  against  the  other.  The  bouse 
of  the  two  men  fronted  east,  and  It  appears 
that  a  division  fence,  somewhere  near  mid- 
way between  the  two  houses,  separated 
their  resi)ectlve  Inclosures;  Balrd's  house 
being  on  the  south.  To  the  rear,  and  a  lit- 
tle to  the  north  of  Balrd's  house,  was  his 
ham.  North  of  the  bam,  across  the  fence, 
was  Jenkins'  cornfield.  There  was  no  wit- 
ness to  the  homicide,  except  the  defendant 
himself.  Jenkins'  body,  a  few  moments  aft- 
er he  was  shot,  was  found  a  few  feet  from 
the  division  fence,  inside  his  cornfield,  among 
the  cornstalks.  The  state  attempted  to  show 
the  shot  which  killed  Jenkins  was  fired  from 
a  window  in  the  loft  of  Balrd's  crib,  which 
window  was  about  18  or  20  feet  south  of 
where  Jenkins'  body  lay.  He  was  killed 
with  a  shotgun,  and  according  to  the  testi- 
mony the  wounds  ranged  downward,  indicat- 
ing that  he  was  shot  from  an  elevation. 
Balrd  admitted  he  killed  Jenkins  with  a  shot- 
gun, and  explained  to  several  persons  who 
testified  for  the  state  how  it  occurred.  It 
Is  claimed  by  the  state  that  those  explana- 
tions were  inconsistent. 

According  to  the  evidence  ofTered  by  the 
defendant,  on  the  morning  before  the  trage- 
dy, about  8:30  in  the  morning,  Baird  went 
away  from  home  to  a  little  town  called 
Netherlands.  While  he  was  gone,  his  wife 
and  Jenkins'  wife  had  a  quarrel  al>out  vegeta- 
bles in  the  garden.  It  seems  that  the  gai<- 
dens  of  the  two  were  inclosed  together.  A 
short  time  afterwards  Jenkins  appeared  at 
the  milk  house  in  Balrd's  yard  where  Mrs. 
Balrd  was,  and  abused  her  violently,  threat- 
ening to  Idll  the  defendant  He  had  a  shot- 
gun at  the  time  and  went  off  through  the 
field;  Mrs.  Balrd  thought,  hunting  for  her 
husband.    Mrs.  Balrd  then  broui^t  out  her 


husband's  shotgun,  and  when  he  returned 
from  town  she  told  him  of  the  altercation. 
Soon  afterwards  Jenkins  appeared  with  his 
gun,  apparently  "staUdng"  the  defendant 
peeping  around  his  bam,  as  if  to  discover 
where  he  was.  After  watching  for  a  time, 
the  defendant  stepped  out  In  the  open,  and 
after  a  few  remarks  and  gestures,  from 
which  appellant  claimed  he  thought  Jenldns 
was  about  to  shoot  him,  he  fired  the  fatal 
shot.  Eleven  shot  took  effect  in  Jenkins'  head, 
killing  him  Instantly.  Evidence  was  offered 
by  defendant  to  prove  that  Jenkins  was  a  vio- 
lent, turbulent,  quarrelsome  character.  Evi- 
dence also  was  offered  by  the  state  as  to  the 
defendant's  character,  whldi  will  be  noted 
later  in  the  opinion. 

The  evidence  indicates  that  Jenkins  fell 
where  he  lay,  about  18  or  20  feet  north  of 
the  window  in  the  loft  of  the  defendant's 
bam,  and  about  6  feet  north  of  the  division 
fence.  The  stalks  of  com  near  the  body 
showed  the  marks  of  a  shot  With  the  view 
we  take  of  the  case.  It  is  unnecessary  to  set 
out  the  evidence  at  greater  length. 

[1]  L  The  appellant  assigns  error  to  the 
failure  of  the  court  fully  to  instruct  the  jury 
on  all  the  questions  of  law  involved  in  the 
case.  He  claimed  the  court  should  have  In- 
stracted  in  regard  to  circumstantial  evidence. 
The  court  must  instruct  the  jury  in  regard 
to  It  where  the  guilt  of  the  defendant  is  es- 
tablished wholly  by  circumstantial  evidence. 
Where  the  fact  of  the  homicide  by  the  de- 
fendant depends  upon  circumstances,  such 
an  instmctlon  is  necessary,  hut  not  where  the 
only  resort  to  circumstantial  evidence  is  for 
the  purpose  of  showing  the  manner  In  which 
the  homicide  took  place.  State  v.  Gartrell, 
171  Mo.  loc  cit  619,  17  S.  W.  1046;  State 
V.  Crone,  209  Mo.  316,  loc.  dt.  331, 108  S.  W. 
665;  State  v.  Bobbitt  216  Mo.  loc.  dt  43, 
114  S.  W.  511 ;  State  v.  Massey,  274  Mo.  678, 
204  S.  W.  loc  dt  643. 

[2]  In  this  case  the  defendant  admitted 
that  he  killed  Jenkins;  nothing  was  left  for 
the  jury  to  determine  from  circumstance, 
except  as  to  who  was  the  aggressor,  and 
whether  there  was  justification  for  the  act 
or  facts  which  would  mitigate  the  crime. 
Such  instruction  in  this  case  was  not  nec- 
essary. 

[3]  II.  Error  is  further  claimed  In  the  fail- 
ure of  the  court  to  instruct  on  the  good  char- 
acter of  the  defendant.  The  statute  (section 
4025,  R.  S.  1919)  requires  the  trial  court 
whether  requested  or  not,  to  instrugt  the  jury 
upon  all  questions  of  law  arising  in  a  crim- 
inal case,  which  instructions  must  indude, 
"whenever  necessary,  the  subjects  of  good 
diaracter  and  reasonable  doubt" 

The  defendant  did  not  put  his  character 
In  issue— offered  no  evidence  as  to  good  char- 
acter. He  took  the  stand  in  his  own  l>ehalf, 
and  the  state  had  the  right  to  impeach  him 
"as  'any  other  witness."     See  section  4036, 
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R.  S.  1919.  The  state,  In  rd>iittal,  recaOed 
three  witnesses,  B.  F.  Allen,  \^Ulani  Foley, 
and  0.  Ii.  Lefler.  Allen  testified  as  follows, 
without  objection: 

"Q.  How  Ions  have  yon  known  Everett  Baird? 
A.  Known  Bverett  Baird  as  far  as  I  remember. 
I  got  acquainted  with  Eirerett  Baird  about 
1906  or  1907,  as  well  as  I  remember. 

"Q.  Ask  if  7on  are  acqaainted  with  his  gen- 
eral reputation  for  truth  and  reracit?  in  the 
neighborhood  in  which  he  has  lived?  A.  NeTer 
heard  that  discussed. 

"Q.  Ask  whether  or  not  you  are  acquainted 
with  his  general  reputation  as  to  being  a  dan- 
gerous, quarrelsome,  and  turbulent  character? 
A.  Tes,  sir;  I  am  acquainted  with  it 

"Q.  Is  that  good  or  bad?  A  It  is  not  bad  for 
quarreling--    (Interrupted:) 

"Q.  Dangerous?    A.    —and  dangerous. 

"Q.  The  full  question?  A.  Not  dangerous 
for  qnarreling  and  fighting,  unless  you  impose 
on  him. 

"By  the  Court:  Ton  say  it  is  not  bad  for 
that? 

"Witness:  No,  sir;  it  is  not  bad." 

Foley  testified  that  he  did  not  know  the 
defendant's  general  reputation  In  the  neigh- 
borhood in  which  he  lived  for  being  a  dan- 
gerous, quarrelsome,  turbulent  character. 

Lefier  testified  without  objection,  as  fol- 
lows: 

"Q.  Mi.  Lefler,  I  will  ask  whether  or  not  you 
are  acquainted  with  the  general  reputation  of 
the  defendant  in  this  case  for  being  a  danger- 
ous, quarrelsome,  and  turbulent  character?  A 
Tes,  sir. 

"Q.  Is  that  good  or  bad?  A.  Well,  it  is  not 
so  bad. 

"Q.  Is  it  good  or  bad?  A  Well,  lately  be 
has  been  a  pretty  good  man;  used  to  be,  when 
he  got  whisky  in  him,  of  course,  he  didn't  care 
much. 

"Q.  Since  whisky  gone  out,  he's  done  pretty 
well?  A.  Different  man  before  whisky  went 
out 

"By  the  Cionrt:  How  long  back,  do  yon  say? 

"Witness:  I  gness  for  a  year  or  two." 

The  state  had  a  right  to  show  that  defend- 
ant had  a  bad  reputation  for  truth  and  verac- 
ity, and  that  his  general  reputation  for  mor- 
ality was  bad ;  but  it  had  no  right,  for  the  pur- 
pose of  Impeaching  him  as  a  witness,  to  show 
that  he  was  of  bad  character  as  a  quarrel- 
some, turbulent  dtlxen.  State  ▼.  Beckner, 
194  Mo.  281,  loc.  dt.  294-296,  91  S.  W.  892, 
8  U  R.  A.  (N.  S.)  63S;  State  ▼.  Shuster,  263 
Mo.  loe  dt.  602,  173  S.  W.  1049;  State  v. 
Eklmundaon,  218  S.  W.  loc.  dt.  865.  Sudi 
evidence  did  not  tend  to  impeadi  the  defend- 
ant in  his  character  as  a  witness,  but  was  an 
assault  upon  his  character  as  a  defendant 
State  v.  Beckner,  supra,  194  Mo.  loc.  dt  294, 
91  S.  W.  892,  3  L.  R.  A  (N.  S.)  535.  It  was 
an  attempt  to  show  he  possessed  the  very 
qualities  which  would  affect  his  tendency  to 
commit  the  crime  of  which  he  was  charged. 

[4]  It  is  daimed  by  the  state  that  this  evi- 
dence Is  not  sulBdent  to  warrant  on  instmc- 
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tion  upon  good  cbaracter,  because  it  Is  not 
substantial  evidence  of  good  character.  This 
court  has  held  that  "whenever  necessary," 
as  used  in  the  section  of  the  statute  quoted, 
means  "whenever  there  is  any  substantial 
evidence  of  general  reputation  of  such  char- 
ader  offered  In  evidence."  State  v.  Cook, 
207  8.  W.  loc.  dt  833;  State  y.  Byrd,  213 
8.  W.  87.  The  case  of  State  v.  Anslinger, 
171  Mo.  loc  dt  608,  809,  71  S.  W.  1041,  Is 
dted  by  the  state  in  support  of  the  propriety 
of  the  court's  refusal  to  give  such  instrdc- 
tion.  In  that  case  a  witness  was  charged 
with  illegal  and  fraudulent  voting.  The  char- 
acter witness  testified  that  the  defendant 
was  a  bard-working  and  Industrious  man, 
and  the  court  held  (171  Mo.  loc.  dt  609,  71 
S.  W.  1041)  that  there  was  not  the  slight- 
est evidence  upon  the  trait  of  charader  In- 
volved in  the  charge  which  rendered  It  neces- 
sary for  the  information  of  the  Jury  to  In- 
Btrud  upon  the  subject  of  good  charader; 
that  a  man  might  be  a  hardworking  man,  and 
still  be  dishonest;  it  would  not  affect  the 
trait  of  character  which  would  lead  bim  to 
vote  Illegally. 

In  this  case  the  questions  were  addressed 
to  the  very  trait  of  character  Involved  in  the 
commission  of  the  crime  charged,  whether 
the  defendant  was  turbulent  and  dangerous. 
Allen  testified  that  he  was  acquainted  with 
Balrd's  reputation ;  that  it  was  not  bad  for 
quarreling  and  fighting.  Lefler  testified  that 
he  once  bad  a  bad  reputation  when  he  could 
get  liquor,  but  that  of  late  his  reputation  for  • 
being  quarrelsome  was  not  bad.  This  evi- 
dence was  brought  out  by  the  state ;  It  was 
not  objeded  to  by  the  defendant,  and  was 
proper  for  the  Jury's  consideration;  that  is, 
the  state  made  an  assault  upon  the  defend- 
ant's character  as  a  defendant,  and  the  evi- 
dence tended  to  show  the  reverse  of  what 
was  Intended.  We  are  unable  to  say  that 
there  was  no  substantial  evidence  that  the 
defendant  had  a  good  charader  In  that  re- 
sped. 

[5,  6]  E\irther,  having  deliberately  attacked 
the  character  of  the  defendant,  treating  the 
matter  as  being  In  issue,  having  made  the 
attack  with  the  expectation  of  proving  a 
bad  character,  and  having  produced  evidence 
tending  to  show  the  contrary,  the  state  is 
not  in  position  to  say  that  the  issue  was  not 
before  the  jury.  "Whenever  necessary,"  as 
used  in  the  statute,  is  not  limited  to  cases 
where  the  defendant  himself  has  offered  evi- 
dence of  his  good  character,  but  it  must  in- 
dude  any  case  where  his  character  Is  put  in 
issue  and  there  is  suffldent  evidence  to  war- 
rant a  finding  by  the  Jury  that  his  character 
is  good. 

[7, 1]  The  position  of  the  state  In  this  re- 
spect is  like  that  of  a  iiarty  to  a  suit  who 
offers  evidence  as  if  an  issue  had  been  ten- 
dered by  the  pleading  in  the  case,  when  in 
fact  the  pleading  tendered  no  such  issue. 
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He  cannot,  therefore,  dabn  there  was  error 
in  submitting  such  Issue  to  the  Jury ;  the 
court  would  err  If  It  failed  to  submit  the  la- 
sue  to  the  Jury.  Ohouquette  v.  Southern 
Elec.  By.  Co.,  152  Ma  loc.  dt.  263,  264,  58 
S.  W.  897 ;  Jensher  &  Co.  Heal  Estate  Co.  t. 
Realty  Co.,  159  Mo.  loc.  clt.  567,  62  S.  W. 
443.  Parties  to  litigation  necessarily  are 
held  bound  to  positions  they  assume  there- 
in. Green  v.  City  of  St  Louis,  106  Mo.  454, 
loc.  cit.  458, 17  8.  W.  496.  We  see  no  reason 
why  tills  rule  should  not  be  applied  to  the 
state  in  a  criminal  proceeding.  We  there- 
fore are  of  the  opinion  that  the  court  erred 
In  refusing  to  Instruct  the  jury  on  the  ques- 
tion of  defendant's  character. 

Other  errors  are  assigned,  which  we  deem 
it  unnecessary  to  consider,  because  like  cir- 
cumstances probably  will  not  occur  in  anoth- 
er trial. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 

BAILEY  and  MOZLET,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE^  C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


PETER  HAUPTMANN  TOBACCO  CO.  V.  UN- 
VERFERTH.  (No.  21425.) 

(Supreme  Court  of  Missouri,  Division  No,  2. 
May  28,  1921.) 

1.  JustloflS  of  the  peace  €=»I6I(3)  —  Appeal 
from  default  Judgment  Is  Justice  eourt  an 
appearance. 

By  an  appeal  to  circuit  court  from  a  default 
Judgment  of  justice  court  defendant  entered 
his  appearance  in  the  case,  and  he  was  in  court 
tor  all  purposes  of  his  case  in  the  circuit  court, 
and  it  made  no  difference  whether  he  went  to 
trial  on  a  plea  in  abatement  or  on  the  merits, 
or  made  -default  after  his  motion  to  discharge 
a  garnishment  and  for  dismissal  of  the  case 
had  been  overruled;  such  motions  being  ut- 
terly futile  for  the  purpose  of  attacking  the 
Jurisdiction  of  the  Justice  court  over  his  person 
or  property  brought  before  that  court  by  gar- 
nishment or  under  a  writ  of  attachment. 

2.  Justices  of  the  peace  «=s>44(3)— Jurisdiction 
In  tert  action  determined  by  demand. 

In  an  action  in  conversion,  based  on  tort, 
and  not  on  a  written  instrument,  jurisdiction  of 
justice  court  is  determined  by  the  demand  in 
the  pleadings,  and  it  is  immaterial  that  plain- 
tiCTs  loss  may  have  been  in  excess  of  9600. 

8.  Trover  and  conversion  9=366— Embezzlement 
held  question  for  Jury. 
Evidence  in  action  based  on  claim  of  ab- 
straction of  money  by  defendant  from  plaintiff's 
safe  Aeld  to  make  a  case  for  the  jury. 


Appeal  from  St.  Louis  Circuit  Court;  Olen- 
dy  B.  Arnold,  Judge. 

Action  by  the  Peter  Hauptmann  Tobacco 
Company  against  Henry  Unverferth.  There 
was  a  judgment  for  plaintiff,  which  was  af- 
firmed in  the  Court  of  Appeals  (200  Mo.  App. 
482,  207  S.  W.  288),  and  the  case  certified  to 
the  Supreme  (3ourt.    AflBrmed. 

Anderson,  Gilbert  te  Hayden,  of  St  Louis, 
for  appellant 
D.  J.  O'Keefe,  of  St  Louis,  for  respondmt 

DAVID  E.  BLAIR,  Judge.  Appeal  from 
the  circuit  court  of  the  dty  of  St  Louis  to 
the  St  Louis  Ckiurt  of  Appeal&  The  Judg- 
ment of  the  circuit  court  was  there  affirmed, 
and  the  case  was  certified  here  as  being 
contrary  to  a  previous  decision  of  the 
Springfield  Court  of  Appeals  in  the  case  of 
Lively  v.  Munal-Jones  Lumber  Ck).,  194  S. 
W.  741. 

The  opinion  of  the  St  Louis  Court  of  Ajj- 
peals  was  by  Reynolds,  P.  J.,  and  was  re- 
ported in  200  Mo.  App.  482,  207  S.  W.  283. 
We  content  ourselves  with  making  reference 
to  the  case  as  there  reported  for  a  full  state- 
ment of  the  facts  and  the  opinion  of  the 
court.  In  brief,  plaintiff  (respondent  here) 
instituted  suit  by  attachment  before  Bobert 
Walker,  a  Justice  of  the  peace  of  the  city 
of  St.  Louis,  against  defendant  for  $500  for 
money  of  the  plaintiff  alleged  to  have  been 
taken  by  the  defendant  from  a  safe  belonging 
to  plaintiff.  Defendant  was  in  the  habit  of 
receiving  money  from  plaintiff's  drivers  and 
placing  it  for  safe-keeping  in  sealed  envel- 
opes in  said  safe  which  was  in  the  aS&ce  at 
the  stables  of  the  plaintiff,  where  defendant 
worked  as  head  stableman.  Defendant  liv- 
ed with  his  family  over  the  stable  and  had 
access  to  the  office  and  safe  at  all  times. 
He  reported  the  loss  of  the  money,  and  It 
was  thereafter  charged  that  he  took  the 
money  and  checks  amounting  to  something 
over   $600. 

The  demand  in  the  suit  filed  was  for  $500, 
the  limit  of  the  money  Jurisdiction  of  the 
Justice  court  The  checks  amounted  to 
about  $100.  A  garnishment  was  issued  on 
said  attachment  and  served  upon  two  banks, 
one  of  which  was  the  Broadway  Savings 
Trust  Company,  which  answered  that  it 
had  in  its  possession  the  sum  of  $918.72  aa 
the  property  of  the  defendant. 

The  writ  of  attachment  was  issued  on  a 
form  in  which  the  name  of  Charles  S.  Luce, 
another  Justice  of  the  peace  la  the  same  dis- 
trict, was  used  instead  of  the  name  of  Rob- 
j  ert  Walker,  the  justice  of  the  peace  who  is- 
sued the   writ.    Return  to  this   writ   was 
made  by  the  constable  showing  service  on 
June  4,  1914,  by  delivering  a  true  copy  to 
!  defendant  and  by  summoning  the  Broadway 
!  Savings  Trust  Company  and  the  Xorthwest- 
I  ern  Bank  as  garnishees.     The  garnishment 
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against  the  Northwestern  Bank  was  subse- 
quently dismissed. 

When  the  error  In  naming  Justice  Luce 
^ras  discorered,  an  amended  writ  waa  issued 
on  June  18,  1914,  correcting  said  error.  This 
writ  was  dated  and  made  returnable  on  the 
same  dates  as  the  original  .writ,  to  whldi 
writ  constable  made  the  return  that  he  serv- 
ed it  on  defendant  June  4,  1914,  and  sum- 
moned the  Broadway  Savings  Trust  Com- 
pany as  garnlshe^B.  Thereafter,  and  on  Sep- 
tember 1,  1814,  the  justice  issued  a  new  writ 
of  attachment  and  summons  returnable  Sep- 
tember 18, 1914,  to  which  the  constable  made 
a  non  est  return  as  to  defendant  and  that  be 
served  the  attachment  by  attaching  money 
of  the  defendant  in  the  hands  of  the  Broad- 
way Savings  Trust  Company.  On  October  1, 
1914,  the  Justice  issued  his  alias  writ  to  a 
soedal  constable,  commanding  him  to  sum- 
mon defendant  to  appear  October  16,  1914, 
to  which  .writ  such  special  constable  made 
return  under  oatb  that  he  served  the  sum- 
mons by  leaving  a  true  copy  thereof  at  the 
usual  place  of  abode  of  the  defendant  with 
a  member  of  his  family  over  15  years  of  age. 
On  October  15,  1914,  the  justice  rendered 
judgment  against  defmdant  by  default  in 
the  sum  of  $600.  It  does  not  appear  whether 
Judgment  was  rendered  against  the  gar- 
nishee. After  the  rendition  of  such  default 
Judgment  in  the  justice  court,  defendant  ap- 
pealed the  case  to  the  circuit  court. 

In  the  drcnit  court  tbe  defendant  filed 
bis  motion  to  discharge  the  garnishment,  set- 
ting out  that  he  appeared  therein  solely  for 
the  purpose  of  the  motion.  This  motion  de- 
tailed the  proceedings  before  the  justice  of 
the  peace,  which  we  have  only  briefly  outlin- 
ed above,  and  averred  that  the  proceedings 
In  the  Justioe  court  were  null  and  void,  and 
that  the  Justice  was  .without  jurisdiction  and 
prayed  for  a  release  of  the  garnishment  and 
that  the  Judgm«it  in  the  Justice  of  peace 
court  be  set  aside  and  that  the  action  be 
dismissed.  This  motion  was  overruled  by  the 
circuit  court.  Thereupon  defendant  filed  his 
plea  in  abatement,  stating  that  he  appeared 
specially  and  only  for  the  purpose  of  his 
plea  in  abatonent  and  under  protest,  etc. 
The  plea  in  abatement  was  tried  first  and 
resulted  adversely  to  def«}dant.  The  trial 
of  the  case  on  the  merits  resulted  likewise, 
and  Judgment  was  enteMd  against  the  de- 
fendant for  $500.  Moti<R  for  a  new  trial 
and  in  arrest  of  Jndgmoit  in  the  attachment 
proceedings  and  on  the  merits  were  over- 
ruled, and  the  defendant  has  aiH!)eaIed. 

The  main  contention  of  defendant  is  tliat 
the  justice  of  the  peace  acquired  no  Jurisdic- 
tion of  his  person  or  his  property,  because 
there  was  no  valid  process;  that  the  original 
writ  of  smmnons  and  attachment  was  void 
because  returnable  before  another  Justice 
than  the  Justice  issuing  same;  that  such  void 
process  could   not  be  amended;    tliat  the 


writ  of  October  1,  1914,  conferred  no  juris- 
diction on  the  justice;  that  the  statute  does 
not  authorize  the  appointment  of  a  speciai 
constable  to  serve  process  in  attaduneat 
suits,  and  that  therefore  service  thereunder 
on  the  defendant  was  a  nullity;  that  where 
the  justice  court  acquired  no  jurisdiction  the 
circuit  court  acquired  none  on  appeal,  and 
such  atveal  does  not  core  defective  service 
or  want  of  service. 

The  Court  of  Appeals  sustained  the  ac- 
tion of  the  trial  court  and  held  that  by  go- 
ing to  trial  on  the  merits  tlie  defendant  lost' 
Oxe  benefit  of  his  plea  to  the  jurisdiction 
of  the  justice  over  his  person  and  refused 
to  determine  the  validity  of  the  attachment, 
because  that  question  was  deemed  not  mate-, 
rial  for  the  reason  that  defendant  had  giv^i 
bond  covering  the  personal  Judgment  render- 
ed against  him. 

The  opinion  of  that  court  recites  Its  ml- 
Ings  in  the  case  of  Poweli  v.  Hallway  Co. 
(App.)  ITS  S.  W.  212,  wherein  it  had  previ- 
ously held  that  defendant  in  that  case  waiv- 
ed bis  right  to  challenge  the  Jurisdicti<m  of 
the  Justioe  court  by  taking  an  appeal  to  the 
circuit  court,  and  further  recited  that  said 
Powell  Case  had  been  certified  to  the  Su- 
preme Court,  where  it  was  still  pending  at 
that  time. 

[1]  In  the  case  of  Cndahy  Packing  Co.  v. 
dilcago  &  Northwestern  Railway  Co.  (No. 
21471)  280  S.  W.  82,  handed  down  in  April, 
1921,  Divisiw  lof  this  court  in  an  able 
and  exhaustive  opinion  by  James  T.  Blair, 
J.,  reviewed  all  the  cases  in  this  state  on  the 
veced  question  of  the  effect  of  the  taking 
of  an  appeal  from  the  justice  court  to  the 
circuit  court,  and,  .with  the  concurroice  of 
all  the  Judges  of  that  division,  held  that  the 
taking  of  such  an  appeal  by  the  defendant 
"constitutes  such  an  appearance  as  to  waive 
defects  in  or  absence  of  summons  or  service." 
By  his  appeal  from  the  justice  court  the  de- 
fendant entered  his  appearance  in  the  case 
in  that  court,  and  he  was  in  court  for  all 
purposes  of  his  case  in  the  circuit  court.  It 
made  no  difference  whether  he  went  to  trial 
on  a  plea  In  abatement  or  on  the  merits  or 
made  default  after  his  motion  to  discharge 
the  garnishment  and  for  dismissal  of  the 
case  had  been  overruled.  After  he  had  en- 
tered his  appearance  by  taking  such  appeal 
these  motions  were  utterly  futile  for  the  pur- 
pose of  attacking  the  jurisdiction  of  the 
Justice  court  over  his  person  or  his  property 
brought  before  that  court  by  garnishment 
under  the  writ  of  attachment. 

Another  question  raised  by  defendant  and 
one  not  discussed  in  the  opinion  of  the  Court 
of  Appeals  is  that  the  amount  Involved 
exceeded  the  Jurisdiction  of  the  justice 
court.  The  amount  of  cash  missing  ex- 
ceeded $600,  and  no  voluntary  credit  was 
given  on  the  claim.  To  support  this  con- 
tention defmdant  dtes  the  case  of  Trapp  v. 
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Mersman,  188  Mo.  App.  512,  167  S.  W.  612. 
The  action  tbere  was  based  on  a  note  on 
.which  an  amonnt  in  excess  of  the  Jurisdlc- 
tion  of  the  justice  was  due,  and  It  was  held 
that  the  written  Instrument,  and  not  the 
memorandum  of  plaintiff  as  to  the  amonnt 
<daimed,  determined  the  Jurisdiction  of  the 
Justice  court;  that  such  memorandum  did 
not  amonnt  to  a  voluntary  credit  on  the  note, 
BO  as  to'  bring  it  within  the  jurisdiction  of 
the  Justice. 

[2]  In  the  case  before  us  the  action  is 
based  on  tort  and  not  on  a  written  instru- 
ment. The  jurisdiction  of  the  justice  court 
Is  determined  by  the  demand.  It  is  im- 
material that  plaintiff's  loss  may  have  been 
•In  excess  of  $500.  Plaintiff  is  permitted  to 
waive  recovery  for  a  part  of  its  loss,  If  It 
wishes.  The  defendant  is  in  no  position  to 
object  to  such  reduction.  Burden  v.  Homs- 
by,  60  Mo.  238. 

[3]  Defendant  contends  there  was  no  evi- 
dence to  support  the  Judgment  of  the  trial 
court,  either  on  the  merits  or  upon  the  at- 
tachment It  Is  unnecessary  to  set  out  the 
evidence  at  length,  because  it  Is  fully  re- 
viewed In  the  opinicm  of  the  Court  of  Ap- 
I)eals.  It  tends  to  establish  that  defendant 
received  the  money  exceeding  $500  and  put 
it  In  a  safe  under  his  control,  and  that  he 
was  the  only  one  present  having  keys  to  the 
Inner  door  of  the  safe.  The  regular  watch- 
man was  on  duty  from  5  o'clock  the  evening 
before  until  after  6  o'clock  the  next  morn- 
ing and  did  not  leave  premises  during  the 
night.  Tbere  was  a  vicious  watchdog  loose 
In  the  stables  at  night  tliat  would  not  per- 
mit strangers  to  enter.  This  watchman  saw 
defendant  come  dawn  to  the  office  at  about 
6  o'clock  on  the  morning  the  money  was 
missing.  This  was  an  hour  earlier  than  he 
usually  came  down  stairs.  The  watchman 
saw  no  one  except  defendant  about  the  place. 
A  police  officer  saw  defendant  at  6:40  or 
6:45  In  the  morning  trying  to  open  the  safe, 
and  afterwards  saw  him  running  south  away 
from  the  stables  and  asked  him  what  was  the 
matter,  and  defendant  stated  that  the  money 
was  gone.  Defendant  gave  several  reasons 
for  opening  the  safe.  Search  of  his  rooms 
was  made,  but  none  of  the  money  was  found. 
The  Court  of  Aiq)eal8  held  that  there  was 
sufficient  evidence  to  make  a  case  for  the 
plaintiff  to  submit  to  the  trier  of  the  facts. 
We  agree  with  that  court  that  there  was  suf- 
ficient evidence  to  make  out  a  case  for  plain- 
tiff. The  same  evidence  which  entitled  the 
plaintiff  to  have  the  case  submitted  on  the 
merits  was  sufficient  on  the  plea  In  abate- 
ment on  the  ground  that  the  damages  for 
which  the  action  was  brought  arose  from 
the  commission  of  a  felony.  The  findings 
of  the  trial  court  conclude  the  matter. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

All  concur. 


BURTON  V.  HOLMAN  et  al.    (No.  22083.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

1.  Wills  ^=>400— Instructions  held  aot  ground 
for  reversal  as  against  contention  that  Jury 
might  have  bean  misled  Into  oonsldering  men- 
tal capacity  an  Issue,    . 

In  a  contest  of  a  will  on  the  ground  of  un- 
due influence,  in  which  the  mental  capacity  of 
testatrix  was  not  questioned  either  in  the 
pleadings  or  daring  the  trial,  the  granting  of 
an  instruction  that  if  the  testimony  of  the  at- 
testing witnesses  was  true  the  instrument  was 
the  will  of  testatrix  unless  Jury  should  further 
find  that  it  was  the  result  of  undue  influence, 
and  refusal  to  instruct  that  mental  capacity  was 
not  an  issue,  held  not  ground  for  reversal, 
since  jury  could  not  have  been  misled  as  to 
whether  mental  capacity  of  testatrix  was  an 
issue. 

2.  Trial  «=»4I8  —  Defendants,  by  presentlio 
own  evidence,  waived  overruling  of  demurrsr 
to  plaintiff's  evidoooo. 

Defendants,  by  presenting  their  own  testi- 
mony, instead  of  standing  upon  their  demurrer 
to  plaintifTs  evidence  in  chief,  waived  their 
right  to  object  to  the  overruliog  of  such  demur- 
rer, as  it  then  became  the  duty  of  the  jury  to 
pass  upon  the  evidence  as  a  whole. 

3.  Trial  «=9l39(l)  —  Demorror  to  plaintiff's 
evidonoe  properly  overruled  If  there  Is  any 
substantial  evidence  to  support  eause  of  ao- 
tioo. 

If  there  Is  any  substantial  evidence  tending 
to  support  plaintiff's  cause  of  action,  the  court 
did  not  err  in  overruling  demurrer  to  plaintilTa 
evidence. 

4.  Wills  ®s>  1 63  (2)— Undue  Influence  presufflod 
on  showing  of  confldentiai  relationship  ke- 
tween  testatrix  and  beneflolary. 

Where  a  fiduciary  or  confidential  relation- 
ship is  shown  to  have  existed  between  testatrix 
and  beneficiary  of  will,  undue  influence  will  b« 
presumed,  and  beneficiary  has  the  burden  of 
showing  Uiat  he  did  not  exercise  such  undue  in- 
fluence. 

3.  Trial  <S=3l56(3)— Plaintiff  given   bonodt  of 

legitimate  Inference  on  defendant's  demurrer 

to  the  evidence. 

On  defendant's  demurrer  to  the  evidence  at 

the  conclusion  of  the  whole    case,  it  is  tho 

court's  duty  to  givMlaintiff  the  benefit  of  every 

inference  which  a  wir-minded  Jury  of  ordinary 

intelligence  might  legitimately  draw  from  the 

evidence. 

6.  Wills  «=>324(3)  •-  Whether  will   making 

testatrix's  physician  and  oonfldential  adviser 

a  benoAoiary  was  proourod  by  undue  Influenoe 

held  for  Jury. 

In  daughter's  contest  of  mother's  wUl  on 

ground  of  undue  influence,  claimed  to  have  been 

exerted  by  the  mother's  physician  and  trusted 

confidential    adviser,    made   a    beneficiary,   the 

question  of  undue  influence  held  for  the  jury. 
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7.  Trial  9s»l88— rnstruotlon  held  properly  r«> 
fased  as  a  oomment  on  a  part  of  evidence. 

In  danghter's  contest  of  mother's  win  on 
ground  of  nndae  influence  claimed  to  have  been 
exerted  bj  mother's  physician  and  confidential 
adviser  named  a*  a  benefidary  in  the  will,  in- 
struction that  the  mother  had  the  right  to 
dispose  of  the  property  aa  she  saw  fit,  "and, 
although  the  jury  may  believe  from  the  evidence 
that  she  made  an  unjust  and  improper  disposi- 
tion of  her  property  by  will  and  cut  off  some 
of  her  relatives  with  but  little  who  had  as 
strong  or  stronger  claim  on  her  generosity  as 
others  who  received  more  of  her  will,  such 
facts  are  no  evidence  of  undue  influence  taken 
alone,"  held  properly  refused,  being  an  unwar- 
ranted comment  on  a  part  of  the  testimony,  and 
being  in  conflict  with  plaintiff's  instruction 
properly  declaring  the  law,  and  directing  the 
jury,  in  passing  upon  undue  Influence,  to  con- 
sider all  the  facts  and  circumstances  shown  by 
the  evidence. 

A,ppeal  frocn  Circuit  Court,  Bandolpb 
County;    A.  W.  Walker,  Judge. 

Snlt  by  Mary  H.  Burton  against  H.  Frank 
Holman,  adminlBtrator  of  the  estate  of  Mar- 
tha Harlow,  deceased,  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

TUs  suit  was  commenced  by  plaintiff.  In 
the  drcnlt  court  of  Randolph  county.  Mo., 
on  August  0,  1918,  in  vacation,  to  contest 
the  will  of  her  mother,  Martha  Harlow,  a 
resident  of  said  county,  who  died  about  April 
26,  1918.  The  will  was  duly  probated  in 
said  county,  and  is  set  out  in  the  abstract 
of  record.  The  exenctor  named  In  the  will 
and  the  heirs  of  testatrix  having  refused  to 
administer  upon  said  estate,  the  probate 
court  of  Randolph  county,  on  May  8,  1918, 
apiiolnted  defendant,  H.  Frank  Holman,  pub- 
lic administrator  of  said  county,  to  take 
charge  of  the  estate,  and  he  is  now  the  act- 
ing administrator  of  said  estate.  The  other 
defendants  are  designated  as  beneficiaries  In 
said  will. 

The  controversy,  as  presented  in  the  peti- 
tion, is  clearly  stated  in  respondent's  brief, 
as  follows: 

"The  entire  gist  of  the  action  is  alleged  to 
be  nndue  influence  exercised  by  the  principal 
defendant,  Dr.  T.  H.  Dinwiddie,  who  was  the 
practicing  physician  and  trusted  confidential 
adviser  of  the  deceased,  Martha  Harlow." 

Appellants  state  the  issues  involved  as 
follows: 

"The  petition,  while  being  very  vecbose, 
bases  its  right  to  set  the  will  aside  on  undue 
influence  only." 

The  answer  of  the  real  defendants,  Din- 
widdle and  the  trustees  of  the  Baptist  Church 
of  HIgbee,  is  a  general  denial  of  nndue  in- 
fluence. 


The  testatrix,  Martha  Harlow,  was  the 
widow  of  John  F.  Harlow,  who  died  about 
1898,  while  Uvlng  at  Higbee,  In  said  county. 
Plaintiff  is  the  only  child  of  testatrix  and 
John  F.  Harlow.  -  The  will  in  controversy  is 
dated  April  4,  1903.  By  the  third  and  sev< 
enth  paragraphs  of  the  will  plaintiff  was  giv- 
en $500  and  the  household  and  kitchen  fur- 
niture left  by  her  mother.  The  eighth  para- 
graph of  said  will  reads  as  follows: 

"I  will,  devise  and  bequeath  to  T.  H.  Din- 
widdle, lots  nine  (9)  and  ten  (10)  in  block  one 
(1),  in  Owen's  division  of  Higbee,  in  Randolph 
county,  Missouri,  to  have  and  to  hold  in  fee 
simple  forever,  and  I  also  will  and  bequeath 
to  said  T.  H.  Dinwiddie  the  sum  of  one  thou- 
sand dollars." 

The  evidence  tends  to  show  that  testatrix 
was  about  76  or  78  years  old  when  the  will 
waa  made  on  April  4,  1903.  Respondent  con- 
tends that  the  estate  left  by  testatrix  was 
of  the  value  of  $6,500  or  $7,000.  Appellants 
contend  that  It  was  worth  about  $7,300.  The 
latter  amount  is  named  as  the  value  by  Wis- 
dom Burton,  one  of  plaintiff's  witnesses. 

The  will,  after  providing  for  the  payment 
of  testatrix's  debts,  and  the  other  bequests 
mentioned,  left  the  remainder  of  her  estate 
to  James  El.  Rucker  and  John  H.  Botts,  as 
trustees  of  the  Baptist  Church  of  Higjbee, 
Mo.  As  appellants  are  Insisting  that  the 
cause  should  be  reversed,  with  Instructions  to 
sustain  the  will.  In  order  to  avoid  repetition, 
we  will  consider  the  evidence  on  the  merits, 
the  instructions,  and  the  rulings  of  the  court 
in  the  opinion. 

The  jury  returned  a  verdict  rejecting  the 
will ;  Judgment  was  entered  In  due  form  on 
the  verdict;  appellants,  in  due  time,  filed 
motions  for  a  new  trial  and  In  arrest  of 
judgment  Both  motions  were  overruled,  and 
they  duly  appealed  the  cause  to  this  court 

J.  H.  Whltecotton,  M.  J.  Lilly,  W.  B.  Stone, 
and  Edmund  Burke,  all  of  Moberly,  for  ap- 
pellants. 

Wlllard  P.  Cave^  of  Moberly,  tor  respond- 
ent. 

BAILEY,  0.  (after  stating  the  facts  as 
above).  1.  There  was  no  controversy  at  the 
trial  over  the  pleadings  or  evidence  there- 
under as  to  the  sufficiency  of  testatrix's  men- 
tal capacity  to  make  the  will  In  controversy. 
(k)unsel  for  plaintiff,  in  his  opening  state- 
ment to  the  jury,  after  calling  attention  to 
the  testimony  which  would  show  Dr.  Din- 
widdle was  the  family  physician  of  testatrix, 
and  was  her  confidential  business  adviser, 
said: 

"If  we  show  you  these,  then  we  say  we  do  not 
think  there  will  be  any  lingering  doubt  in  your 
mind  that  thit  will  u>at  procured  hy  the  undue 
influence  of  the  defendant  DinuAddie."  (Italics 
ours.) 
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Counsel  for  appellants,  after  stating  to  the 
jury  their  theory  of  the  case,  said: 

"Now,  I  think  the  testimony  will  disclose  theM 
facts,  ihat  ihe  vrill  tcaa  made  of  her  own  free 
u>ttl  ioithoui  infiuenoe  or  iufgettion  from  a 
UviiHf  tout.  If  these  facts  tnm  out  as  I  be- 
lieve they  will  turn  out,  I  don't  believe  you 
will  have  any  trouble  on  earth  in  sustaining 
this  will."    (Italics  ours.) 

In  appellants'  original  brief.  It  Is  said: 

"The  petition,  while  being  very  verbose,  bases 
its  Tight  to  set  the  will  aside  on  undue  infiuenoe 
only."    (Italics  ours.) 

In  appellants'  reply  brief,  It  is  said: 

"It  is  admitted  by  the  respondent  that  this 
action  is  baaed  upon  the  exercise  of  undue  tn- 
fiuence  by  Dr.  Dinwiddle  over  the  mind  of  Mar- 
tha Harlow,  deceased,  and  therefore  respondent 
claims  that  said  will  was  procured  by  the  undue 
inftuenee  of  Dr.  Dinwiddie."     (Italics  ours.) 

In  respondent's  brief,  It  Is  said: 

"The  entire  gist  of  the  action  is  alleged  to  be 
VfMtue  influence  exercised  by  the  principal  de- 
fendant, Dr.  T.  H.  Dinwiddie,  who  was  the  prac- 
ticing physician  and  trusted  confidential  busi- 
ness adviser  of  the  deceased,  Martha  Harlow." 

The  plaintiff  did  not  ask  a  verdict  at  the 
hands  of  the  jury,  rtpon  the  Idea  that  testa- 
trix did  not  have  sufflclent  mental  capacity 
to  make  the  will.  Nor  does  it  appear  from 
the  record,  that  plaintiff's  counsel  argued  or 
even  suggested  any  such  question  before  the 
Jury.  Appellants  made  formal  proof  as  to 
the  execution  of  the  will  by  Jones  and 
Wayne,  who  testified,  without  contradiction 
hy  any  one,  that  testatrix  was  of  sound  mind 
and  executed  the  will  In  their  presence,  etc. 
There  was  absolutely  no  controversy  over  the 
mentality  of  Mrs.  Harlow,  at  any  stage  of 
the  proceedings. 

[1]  The  court,  therefore,  gave  to  the  Jury, 
at  the  Instance  of  plaintiff,  instructions  A  and 
D,  which,  In  legal  effect,  told  the  jury  if  the 
testimony  of  Jones  and  Wayne  was  found  by 
them  to  be  true  then  they  should  find  that  the 
instrument  produced  was  the  will  of  testa- 
trix, unless  they  should  further  find  that  It 
was  the  result  of  undue  Influence,  etc.  In 
said  instructions  A  and  D  the  jury  were  not 
directed  to  find  for  plaintiff  under  any  <Ar- 
cumstances.  We  are  at  a  loss  to  understand 
how  appellants  could  have  been  injured  on 
account  of  the  giving  of  said  Instructions. 

In  the  case  of  Byrne  v.  Byrne,  250  Mo.  loc. 
dt  642,  157  S.  W.  609,  relied  on  by  appel- 
lants, the  facts  were  different.  The  meaning 
of  the  petition  was  doubtful,  and  the  testi- 
mony produced  at  the  trial  was  an  Issue  in 
the  case.  On  page  642  of  250  Mo.  (157  S. 
W.  811)  Judge  Graves  said: 

"The  prima  facie  case  showed  mental  capaci- 
ty, and  even  the  evidence  for  the  plaintiff  is 
not  sufficient  to  show  mental  incapacity.  Under 
the  pleadings  and  under  the  evidence  there  is  no 
question  that  thi$  iuue,  it  it  tea*  ••  ietue. 


should  have  been  taken  out  of  tiie  ease  by  the 
instruction  afores^.  We  do  not  think  it  was 
a  live  issue,  either  by  proof  or  pleading,  hut  the 
petition  it  to  peculiarly  toorded  that  the  jury 
may  have  been  miflcd,  although  no  imtruction 
wo*  oeked  by  plaintiff  upon  mental  inoapaeity. 
*  *  *  Standing  alone,  under  the  facts  of  this 
case,  it  might  not  be  such  error  as  would  neces- 
sarily work  a  reversal,  but  its  refusal  evidently 
contributed  its  mite  to  tiie  result,  in  an  em- 
oeedingly  6lo»e  caee."     (Italics  ours.) 

The  Instruction  mentioned  by  Judge  Graves 
as  having  been  refused  la  similar  in  form 
and  substance  to  appellants'  Instruction  1  re- 
fused in  this  case. 

On  the  facts  heretofore  set  out;  testatrix's 
mental  capacity  to  make  the  will  was  not 
questioned  In  the  pleadings  or  In  the  trial 
of  the  case.  It  would  be  a  reflection  upon 
the  Intelligence  of  the  jury  to  hold  that  they 
might  have  been  misled  as  to  the  mental 
capacity  of  testatrix  to  make  the  will  In 
controversy.  We  accordingly  hold  that  no 
reversible  error  was  committed  on  account 
of  the  giving  ot  said  InBtructions  A  and  D, 
nor  In  refnslng  appellant's  Instruction  1,  al- 
thong^  no  barm  would  hare  resulted  from 
the  giving  of  same,  and  Informing  the  jury 
thereby  that  mental  Incapacity  was  not  an 
issue  in  the  case. 

[2]  2.  Appellants,  under  proposition  11  of 
their  "Points  and  Authorities,''  contend  that 
the  trial  court  committed  error  In  overruling 
defendants'  demurrer  to  plaintlfTs  evidence 
in  chief.  The  law  of  this  state  18  thoroughly 
settled  adversely  to  appellants'  contention. 
Instead  of  standing  upon  their  demurrer  to 
plaintiff's  evidence  in  chief,  appellants  put 
before  the  jury  their  own  testimony,  and 
thereby  waived  their  right  to  object  to  the 
overruling  of  said  demurrer,  as  it  then  be- 
came the  duty  of  the  jury  to  pass  ui>on  the 
evidence  as  a  whole.  Bowen  v.  By.  Co.,  96 
Mo.  loc.  dt.  275,  276,  8  S.  W.  230;  Guenther 
V.  Ry.  Co.,  95  Mo.  loc  clt.  289,  8  S.  W.  371 ; 
McPherson  v.  Ry.  Co.,  97  Mo.  lot  dt.  258,  10 
S.  W.  846;  Hllz  v.  Ry.  Co.,  101  Mo.  loc.  dt 
42, 13  S.  W.  046;  Riggs  v.  Railroad,  216  Mo. 
loc.  dt  310,  115  S.  W.  969;  Riley  v.  O'Kelly, 
250  Mo.  loc.  dt  660,  157  S.  W.  566;  Lareau 
T.  Lareau,  206  S.  W.  loc.  dt  243;  State  v. 
Ja(!kson,  223  S.  W.  loc.  dt  728,  and  cases 
cited ;  State  v.  Mann,  217  S.  W.  loc.  dt  60, 
and  cases  dted. 

Under  the  foregoing  authorities,  appellants' 
contention  supra  is  without  merit 

[3]  3.  It  Is  further  insisted  by  defendants 
that  their  demurrer  to  the  evidence.  Inter- 
posed at  the  conclusion  of  the  whole  case, 
should  be  sustained.  If  there  was  substan- 
tial evidence  offered  at  the  trial  tending  to 
support  respondent's  contention  that  the  will 
In  controversy  was  the  result  of  undue  Influ- 
ence upon  the  part  of  Dr.  Dinwiddie  over  the 
mind  of  testatrix  at  the  time  of  Its  execution, 
the  trial  court  cannot  be  convicted  Of  error 
In  overruling  said  demurrer. 
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AppeUants,  at  page  10  of  their  reply  brief, 
very  frankly  state  the  law  of  t2ils  case,  aa 
follows: 

"We  admit  that  it  is  the  law  of  this  state  that 
"when  a  confidential  relation  la  shown  to  ezist 
between  the  testator  and  tb«  recipient  of  his 
bonnty,  an  exerted  influence  will  be  presamed 
to  liave  induced  the  beqnest,  and  the  onus  la 
east  upoq  the  beneficiary  to  make  explanation 
of  the  transaction  and  establish  its  reasonable- 
ness." 

[4]  The  law,  in  respect  to  this  subject,  Is 
very  clearly  and  concisely  stated  by  this 
court  In  Sittig  t.  Kersting,  223  S.  W.  loc.  dt 
74S,  as  follows: 

"Under  eaA  drciunstances  (e.  g.,  the  showing 
of  the  existence  of  a  fiduciary  or  confidential  re- 
lation), the  law  presumes  the  bequest  was  the 
result  of  undue  infioence,  and  the  burden  is  thus 
thrown  upon  the  recipient  of  the  bounty  to 
show  that  it  waa  not" 

To  same  effect  are  the  following  caaes: 
Klelnlein  v.  Krausa,  209  S.  W.  loc.  dt.  936; 
Grundmann  v.  Wilde,  255  Mo.  loc.  dt  116, 
164  S.  W.  200;  Byrne  v.  Byrne,  250  Mo.  loc. 
dt  646,  157  S.  W.  609;  Comet  ▼.  Comet, 
248  Mo.  184,  154  S.  W.  121;  Mowry  and 
Kettering  t.  Norman,  204  Ma  loc.  dt.  189, 
103  S.  W.  15,  and  cases  cited;  Roberts  v. 
Bartlett,  190  Ma  loc.  dt.  699  and  fol.,  89 
8.  W.  868;  Dausman  t.  Bankin,  189  Mo.  688, 
88  S.  W.  696,  107  Am.  St  Rep.  391. 

[I]  In  considering  the  demurrer  to  tbe  evi- 
dence, therefore,  at  the  condnslon  of  the 
whole  case,  it  becomes  our  duty  to  give  re- 
qwndent  the  benefit  of  every  inference  wlilch 
a  fair-minded  Jury  of  ordinary  intelligence 
mi^t  legitimately  draw  from  the  evidence. 
It  is  equally  as  well  settled  that,  where  le- 
apondent  has  produced  substantial  evidence 
as  to  the  merits  of  her  case,  it  is  not  the 
province  of  this  court  to  pass  upon  the  weight 
ot  the  evidence,  nor  have  we  any  legal  right 
to  do  so.  Keeping  In  mind  the  foregoing 
jnrindples  of  law,  which  should  guide  us  in 
the  consideration  of  this  case,  we  will  pass 
to  a  review  of  the  testimony  relating  to  the 
subject  of  undue  influence. 

The  evidence  of  plaintiff  tends  to  show 
tbat  defendant  Dr.  Dinwiddle,  a  man  said 
to  be  worth  $20,000  to  $25,000,  who  was 
neither  related  to  plaintiff  nor  her  mother, 
about  the  year  1899,  became  the  administra- 
tor of  the  estate  of  John  F.  Harlow,  de- 
ceased, who  was  the  hnstmnd  of  testatrix, 
and  shortly  thereafter  became  the  family 
physidan  of  Mrs.  Harlow,  and  continued  as 
sudi  up  to  the  time  of  her  death,  in  1918; 
that  during  all  of  said  period  he  was  the 
confidential  business  adviser  of  Mrs.  Harlow ; 
that  the  latter  waa  about  78  or  77  years  of 
age  when  the  will  In  controversy  was  exe- 
cuted on  April  4,  1903;  that,  during  the 
month  of  Febmary,  1903,  commendng  with 
the  12th  and  ending  with  the  27th  of  said 
montli.  Dr.  Dinwiddle  made  12  viaits  to  tes- 


tatrix, and  presmted  an  account  against  hei 
estate  for  said  services,  together  with  a 
bill  for  other  services,  amounting  In  the  ag- 
gregate to  $260. 

Wisdom  Burton  testified  that,  shortly  after 
ttie  death  of  John  F.  Harlow,  Dr.  Dinwiddle 
became  the  physldan  of  testatrix,  "and  from 
that  time  until  she  died  he  attended  to  her 
bnsiness  and  was  her  business  confident  to 
the  most  minute  detalL" 

Dr.  Nichols  testified  that  Dr.  Dinwiddle 
had  l>een  acting  as  the  family  physician  of 
Mrs.  Harlow,  and  continued  as  such  physi- 
cian, and  looked  after  her  business  affairs. 

B.  I.  Hines  testified  that,  on  one  occasion, 
Dr.  Dinwiddle,  in  speaking  of  testatrix,  re- 
marked that  "the  old  lady  couldn't  pay  for  a 
load  of  wood  without  he  said  so." 

Walter  Shiftlett  testified  as  follows: 

"Q.  What,  if  anything,  in  the  way  of  prea- 
ents  and  matters  of  that  kind  did  be  make  to 
the  old  lady  back  in  1901,  1002,  1903,  1904,  and 
1905?  A.  Well,  I  have  been  there  Christinas 
times  and  maybe  aroond  her  birthday  and  she 
nearly  would  always  have  something  that  she 
said  Doctor  Dinwiddle  gave  to  her— several 
times  it  was  a  small  bottle  of  wfaislcy  and  little 
dishes  and  glasses  or  something  of  that  Icind. 
I  know  a  number  of  times  she  showed  me  lit- 
tle dishes  that  she  said  Doctor  Dinwiddle  gave 
to  her." 

Mrs.  Dolly  Shlfttett  testified  that,  shortly 
after  Mr.  Harlow's  death,  Dr.  Dinwiddle  be- 
came the  family  physician  of  testatrix,  and 
continued  as  such  up  to  the  time  of  her 
death;  that  he  looked  after  the  business 
of  Mrs.  Harlow  wholly.  This  witness  was  a 
grandchild  of  testatrix,  and  testified  that  the 
latter  was  always  on  pleasant  and  congenial 
terms  with  plaintiff  and  the  mother  of  wit- 
ness. 

Mr.  wmard  P.  Cave  testified  in  favor  of 
plaintiff,  as  follows: 

"To  the  best  of  my  recollection,  Icnowledge, 
and  belief,  the  instrument  was  written  at  the 
request  of  the  defendant,  Dr.  T.  H.  Dinwiddle, 
in  my  office,  and  taken  away  by  him.  I  gave  a 
receipt  for  the  charge  made  for  preparing  the 
will,  and  it  was  delivered,  with  the  will,  to  Dr. 
Dinwiddle,  who  took  it  away  from  my  office." 

He  said  he  never  saw  testatrix,  and  did 
not  know  her. 

Dr.  Dinwiddle  testified  that  he  had  treat- 
ed Mrs.  Harlow  off  and  on  from  the  date  of 
her  husband's  death,  up  to  the  time  of  her 
death;  that  he  was  her  regular  physldan; 
that  he  collected  interest  for  her  on  notes 
that  she  had  out ;  that  he  looked  after  prop- 
erty She  had  a  mortgage  on,  to  see  if  it  was 
worth  the  money,  "and  attended  to  her  busi- 
ness for  her  in  a  general  way."  He  ad- 
mitted that  he  borrowed  $3,000  from  testa- 
trix, and  owed  a  part  of  same  at  her  death; 
that  he  was  to  pay  her  5  per  cent.  Interest  on 
the  loan,  and  that  he  never  got  less  than  6 
per  cent  oa  his  loans;   that  the  credits  on 
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Bald  $3,000  note  were  In  his  handwriting. 
Dr.  Dinwiddle  denied  that  he  took  the  draft 
of  the  will  to  Mr.  Cave  and  denied  in  toto 
the  facts  which  Cave  testified  about.  He 
also  testified  that  he  had  nothing  to  do  with 
the  will,  or  the  making  of  same,  and  that  he 
never  knew  of  its  contents  until  after  the 
death  of  Mrs.  Harlow,  although  he  had  heard 
It  intimated  that  she  bad  made  a  will  be- 
fore she  died. 

T.  H.  Walton  testified,  in  behalf  of  de- 
fendants, that  Mrs.  Harlow  told  him  in  1911 
she  would  not  sell  the  home  where  she  was 
living;  tliat  she  wanted  it  to  go  to  Dr.  T. 
H.  Dinwiddle  at  her  death,  "for  her  appre- 
ciation of  what  he  had  done  for  her." 

E.  'E.  Newman  was  cashier  of  the  Hlgbee 
Savings  Bank.  He  said  Dr.  Dinwiddle  was 
a  director  in  said  bank,  and  that  Mrs.  Har- 
low's will  was  kept  In  the  vault  of  said  bank 
with  other  wills. 

The  evidence  of  plaintUC  tends  to  show 
that  the  value  of  the  estate  left  by  Mrs.  Har- 
low at  her  death  was  about  $7,000,  and  tliat 
about  $3,500  in  value  of  her  property  was 
wlUed  to  Dr.  Dinwiddle,  while  but  $500  and 
the  household  and  kitchen  furniture  was 
given  to  plalntifC,  her  only  child,  by  the  pro- 
visions of  the  will. 

[6]  The  foregoing  Is  a  fair  outline  of  the 
testimony  relating  to  the  subject  of  undue 
influence.  In  view  of  the  law  on  this  sub- 
ject, as  stated  at  the  commencement  of  this 
proposition,  we  hold,  without  the  slightest 
hesitation,  that  the  trial  court  was  clearly 
right  in  overruling  appellants'  demurrer  to 
the  evidence  at  the  conclusion  of  the  whole 
case. 

[7]  4.  The  trial  court  is  charged  with  error 
in  refusing  defendants'  Instruction  numbered 
3,  which  reads  as  follows: 

"The  court  instructs  the  jury  that  Martha 
Harlow  in  making  her  will  had  the  right  to 
dispose  of  her  property  as  she  wished  and  to 
give  all  or  so  much  of  the  same  thereof  to 
any  one  of  her  relatives,  or  even  to  other  per- 
sons not  her  relatives,  as  she  saw  fit  or  deem- 
ed proper;  and,  although  the  jury  may  believe 
from  the  evidence  that  she  made  an  unjust  and 
improper  disposition  of  her  property  by  will, 
and  cut  off  some  of  her  relatives  with  but  little 
who  had  as  strong  or  stronger  claim  on  her  gen- 
erosity as  others  who  received  more  of  her  will, 
tuoh  loots  are  no  evidence  of  undue  infiuetice 
taken  alone,  and  raise  no  presumption  of  the  in- 
validity of  the  will,  provided  the  jury  find  that 
while  making  the  will  she  had  a  sound  and  dis- 
posing mind  and  memory."     (Italics  ours.) 

This  Instruction  is  palpably  erroneous,  and 
was  properly  refused,  because  it  was  an  un- 
warranted comment  on  a  part  of  the  testi- 
mony in  the  cause.  Andrew  v.  Llnebaugh, 
260  Mo.  loc.  dt.  663;  Bice  v.  J.  C.  B.  &  T. 
Co.,  216  S.  W.  loc.  cit.  751 ;  State  v.  Adklns, 
225  S.  W.  loc.  dt.  982,  983.  It  was  in  conflict 
with  plaintiff's  instruction  E,  which  properly 


declared  the  law,  and  directed  the  Jury,  la 
passing  upon  undue  influence,  to  consider  all 
the  facts  and  drcumstanoes  Shown  by  the 
evidence. 

6.  We  have  carefully  examined  and  fnlly 
considered  all  the  questions  presented  by  the 
record  and  in  the  briefs  of  counsel.  We  are 
of  the  opinion  that  no  error  was  committed 
by  the  trial  court  of  which  appel^iants  can 
legally  complain.  The  Judgment  below  was 
for  the  right  party,  and  is  accordingly  af- 
firmed. 

WHITE  and  MOZLEY,  CX3.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEy,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court   All  concur. 


VAN   HORN   V.  VAN   HORN.    (No.    17302.) 

(St.   Louis    C!ourt   of    Appeals.   MissootL 

May  8,  1921.    Rehearing  Denied 

June  7,   1921.) 

Divorce  «=»  1 32— Evidence  held  lasuflioleat  ta 
establish  plaintiff's  right  to  divorce  oa  the 
ground  of  Indignities. 
In  an  action  by  a  husband  against  his  wife 

for  divorce  on  ground  of  indignities,  evidence 

Ueld   insuffident    to    establish    the    husband's 

right  to  divorce 

Appeal  from  Circuit  Court,  St.  Louis  Ooua- 
ty;  John  W.  McElhinney,  Judge. 
"Not  to  bo  officially  published." 

Action  for  divorce  by  Charles  G.  Van  Horn 
against  Leota  L.  Van  Horn.  B^om  a  decree 
for  defendant  dismissing  the  bill,  plaintUf 
appeals.    Affirmed. 

Marlon  C.  Early  and  Ivon  Lodge^  both  of 
St  Louis,  for  appellant. 

Rassieiu*,  Kammerer  &  Rassiear,  of  St. 
Louis,  for  respondent. 

BBUERE,  O.  This  Is  a  suit  for  divorce 
brought  by  the  husband.  He  s§eks  divorce 
on  the  ground  of  indignities  stated  in  the  pe- 
tition as  follows: 

"That  for  more  than  two  years  prior  to  said 
separation  defendant  constantly  nagged  and 
abused  plaintiff,  applying  to  him  vile  epithets, 
frequently  threatened  to  strike  and  injure 
plaintiff,  and  upon  several  occasions  assaulted 
plaintiff  by  striking  him  and  because  of  her 
ungovernable  temper  frequently  fiew  into  such 
rages  of  temper  that  she  would  seize  upon 
and  throw  at  plaintiff  anything  she  could  get 
in  her  hands,  and  frequently  threatened  bodily 
injury  to  plaintiff,  and,  further,  defendant  be- 
came so  insanely  jealous  of  plaintiff  that  he 
was  unable  to  conduct  in  a  proper  way  his 
business  as  a  restaurant  keeper  because  of 
her  inteiferences  and  frequent  disfdays  of  bad 
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temper  and  Jealonay  In  and  around  their  home 
and  his  place  of  businesa,  and  plaintiff  states 
that  such  conduct  upon  the  part  of  defendant 
continued  until  he  was  unable  to  endure  it  anjr 
longer." 

The  answer  admits  the  marriage,  also  the 
separation,  and  denies  the  other  allegations 
of  the  petition.  It  further  sets  up  that  the 
plaintiff  was  not  an  injured  and  Innocent 
party;  that  he  was  Infatuated  with  a  cer- 
tain woman  named  therein  with  whom,  sipce 
said  separation,  he  spent  most  of  hla  time; 
that  the  separation  was  caused  by  plaintiff, 
at  his  own  instance,  because  he  tired  of  de- 
fendant and  for  no  other  reason ;  that  plain- 
tiff compelled  defendant  to  enter  Into  a  con- 
tract of  sei>aratlon ;  that  defendant  had  fre- 
quently assured  plaintiff  of  her  love  and 
devotion  and  had  requested  plaintiff  to  re- 
sume cohabitation  with  her,  but  that  plain- 
tiff had  refused  absolutely  to  entertain  her 
request  and' had  refused  her  said  advances; 
and  that  plaintiff  was  not  entitled  to  the 
rdlef  sought  by  him.  The  allegations  of 
the  answer  were  denied  by  a  reply. 

The  lower  court  found  the  Issues  for  the 
defendant  and  dismissed  the  bill.  The  plain- 
tiff has  appealed. 

The  learned  trial  court.  In  support  of  said 
decree,  filed  an  opinion  and  memorandum  of 
his  findings  of  facts.  Said  memorandum  tcl- 
lows: 

"A  special  feature  of  this  case  is  the  agree- 
*  ment  of  the  parties  on  the  lOtb  day  of  August, 
IfilO^  to  live  separate  and  apart,  which  con- 
tained tiie  danse  that  each  party  to  this  con- 
tract should  be  free  to  go  and  come  without 
the  hindrance  or  interference  from  the  other, 
and  each  party  agrees  not  in  any  way  to  inter- 
fere with  or  disturb  the  other.  The  practical 
interpretation  of  this  by  the  parties,  and  one 
which  appears  reasonable  under  all  the  drcnm* 
stances,  was  to  allow  liberties  to  each  other  in 
their  relations  and  attentions  to  other  persons, 
wld^  without  such  understsndlng  and  agree- 
ment, might  be  tatolerable  indignities  between 
husband  and  wife.  Of  course.  It  could  not  be 
eonstrued  as  Intended  to  permit  or  condone  gross 
offenses,  such  as  infidelity,  which  are  not  here 
diarged  or  shown. 

"Accordingly,  the  spedal  attenttons  of  the 
plaintiff  to  a  lady  friend,  shown  by  the  eri- 
dence,  were  not  intolerable  indignities  to  the 
defendant,  since  she  had  consented  thereto,  at 
least  untQ  she  signified  her  objections  thereto 
or  withdrew  her  consent.  This  she  did  not  do. 
So  the  case  must  be  determined  on  the  charges 
of  indignities  on  the  part  of  the  defendant  up 
to  the  time  of  the  separation.  The  evidence 
shows  that  in  the  last  two  years  the  parties 
Hved  together  there  was  some  disputes,  dlffl- 
colties,  loud  language,  and,  perhaps,  on  two  or 
three  occasionB,  nse  of  offensive  language, 
and,  perhaps,  a  slight  push  or  something  of 
the  kind,  with  intervals  of  peace  and  quiet. 

"The  business  in  which  both  were  engaged 
and  their  domestic  surroundings  were  con- 
dndve  to  irritation  and  disturbance.  It  is 
not  shown  that  the  quarreling  and  exhibitioa 


of  high  temper  were  wholly,  or  for  the  most 
part,  on  the  side  of  the  defendant. 

"Under  all  the  drcumstances,  the  acts  and 
coDduct  of  the  defendant  did  not  amount  to  in- 
dignities of  such  a  nature  or  so  frequently  re- 
peated as  to  be  intolerable  to  the  plaintiff.  He 
may  have  become  tired  of  his  wife  and  wanted 
to  put  her  away,  even  as  early  as  April,  1916, 
when  he  sent  her  to  California;  but  this  was 
not  due  to  misconduct  on  her  part. 

"The  provision  for  separate  maintenance  in 
the  contract  was  moderate.  It  was  rightfully 
due  to  defendant  as  a  wife,  and  especially  for 
her  serMdces  and  assistance  to  her  husband  in 
his  home  and  in  building  up  his  business.  She 
ought  not  to  be  deprived  of  It  without  proof  of 
good  cause  for  divorce." 

Appellant  urges  that  the  finding  and  de- 
cree of  the  lower  court  should  have  been  In 
his  favor. 

The  lower  court  denied  plaintiff  a  divorce 
on  the  ground  that  the  evidence  disclosed 
that  the  indignities,  on  the  part  of  the  de- 
fendant, complained  of,  were  isolated  acts  of 
misconduct  and  not  of  such  frequent  occur- 
rence as  to  render  plaintlfTs  condition  int(d- 
erable. 

We  have  carefully  read  all  the  evidence  in 
this  case  and  have  reached  the  same  con- 
clusion arrived  at  by  the  learned  trial  Judge 
who  tried  this  case. 

The  marriage  between  the  parties  hereto 
took  place  on  the  8th  day  of  April,  190T.  l%e 
parties  continued  to  live  together  until  Sep- 
tember, 1&16. 

The  plaintiff  testified  that  during  the  time 
he  lived  with  his  wife  they  were  constantly 
disagreeing  and  quarreling.  His  testimony 
consisted  largely  of  statements  of  mere  gen- 
eral conclusions.  No  facts  were  stated.  We 
are  left  entirely  In  the  dark  as  to  the  cause 
of  their  quarrels;  thus  such  testimony  has 
no  probative  force. 

These  'disagreements  and  quarrels  may 
have  l>een  due  to*  a  lack  of  conciliatory  tem- 
per in  both  parties;  if  so,  they  constituted 
no  ground  for  diroioe.  Webb  r.  Webb,  44 
Mo.  App.  220;  E<ri8chbach  v.  Holschbach, 
134  Mo.  App.  247,  114  S.  W.  1085. 

Aside  from  his  statements  of  mere  general 
conclusions,  concerning  the  demeanor  of  the 
wife,  the  acts  and  conduct  of  the  wife,  testi- 
fied to  and  complained  of,  are  few  and  far 
apart 

The  only  substantial  evidence,  relating  to 
the  grounds  of  divorce  relied  on,  is  the  evi- 
dence concerning  the  use  of  offensive  epithets 
on  the  part  of  the  wife. 

Plaintiff  Uved  with  his  wife  almost  eight 
years.  Plaintiff's  testimony  discloses  that 
defendant  called  him  offensive  names  on  two 
occasions  only.  The  first  occurrence  was 
while  they  were  living  over  the  Jefferson 
Avenue  restaurant  In  1914.  The  other  oc- 
currence, testified  to  by  him,  happened  when 
they  were  living  on  Klngr  highway  in  1915. 

Witnesses  for  plaintiff  testified  that  they 
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heard  the  wife  use  offensive  epithets  on  two 
occasions;  th$  occurremces  menHoned  by 
them  were  the  same  as  testified  to  by  the 
plaintiff. 

The  defendant  denied  calling  her  husband 
offensive  names.  She  testified  that  her  hus- 
band compelled  her  to  sign  the  contract  of 
separation;  that  she  did  not  desire  to  be 
separated  from  blm;  that  she  was  In  love 
with  her  husband  and  desired  to  go  back  to 
him. 

X  Several  witnesses,  intimately  acquainted 
with  both  husband  and  wife,  who  daily  asso- 
ciated with  them  for  a  long  period  of  time, 
while  employees  In  the  restaurant  business 
conducted  by  the  husband,  with  the  aid  of 
the  wife,  testified  that  the  defendant  was  a 
woman  of  good  character;  that  they  had 
never  heard  defendant  use  any  bad  language 
and  had  never  witnessed  any  dUBculty  be- 
tween husband  and  wife. 

We  do  not  think  that  the  evidence  shows 
that  the  conduct  of  the  wife  was  such  as  to 
render  plalntUTs  condition  intolerable,  or 
that  her  behavior  toward  the  plaintiff  was 
of  such  a  nature  as  to  tend  to  the  subversion 
of  the  marriage  relation. 

"The  statnte  nndoubtedly  contemplates  a 
conrse  of  conduct  of  one  aponse  toward  the 
other,  whereby  the  letter's  condition  is  ren- 
dered intolerable  tlirough  repeated  acts  con- 
stituting indignitiee."  Dowling  v.  Dowling,  183 
Mo.  App.  loc.  dt  4^  167  S.  W.  1079. 

Such  ctmduct  on  the  part  of  the  defendant 
Is  not  shown  in  this  case.  See,  also,  Hoiscb- 
bacb  T.  Holschbach,  134  Mo.  App.  249,  114 
8.  W.  1035;  Scholl  v.  SchoU,  194  Mo.  App. 
W9,  186  S.  W.  762;  Webb  v.  Webb,  44  Mo. 
App.  229;  Hooper  v.  Hooper,  19  Mo.  367; 
Mahn  v.  Mahn,  70  Mo.  App.  loc.  cit.  342; 
Kempt  v.  Kempf,  84  Mo.  211 ;  Van  Horn  t. 
Van  Horn,  82  Mo.  App.  loc.  dt.  82. 

Moreover,  we  think  the  evidence  in  this 
case  presents  a  case  where  we  should  defer 
to  the  finding  of  the  trial  court.  The  lower 
trial  court  had  the  advantage  of  having  the 
witnesses  before  him  and  the  opportunity  of 
observing  their  demeanor  on  the  witness 
stand,  and  thus  in  a  better  position  to  Judge 
of  their  credibility  than  is  this  court 

Appellate  courts,  in  divorce  cases,  will 
defer  to  the  finding  of  the  trial  judge  and 
will  not  reverse  his  findings  unless  it  appears 
Incorrect 

We  are  not  In  entire  accord  with  the  con- 
tusion reached  by  the  lower  court  that  in 
view  of  the  agreement  of  the  parties  on  the 
16th  day  of  August,  1916,  the  special  atten- 
tions of  the  plaintiff  to  a  lady  friend,  shown 
by  the  evidence,  were  not  to  be  considered. 

nnie  evidence  discloses  that  apart  from 
plaintiff's  constant  association  with  said 
lady  friend,  plaintiff  called  her  endearing 
names  and  was  seen  to  kiss  her  on  several 
occasions.    We  do  not  think  the  parties  con- 


templated by  said  agreement  that  racb  con- 
duct could  be  indulged  In  without  objection. 

Before  a  party  is  entitled  to  a  decree  of 
divorce,  It  must  appear  from  the  evidence 
that  the  complainant  is  not  only  the  Injured, 
but  also  the  innocent  party.  On  a  careful 
reading  of  the  record  In  the  case  we  are 
impressed  that  the  plaintiff  is  not  altogether 
the  innocent  party. 

In  view  of  the  result  reached  here,  it  be- 
comes unnecessary  to  pass  upon  respondent's 
contention  that  this  appeal  should  be  dis- 
missed because  of  the  alleged  violation  by* 
appellant  of  Rule  18,  Rules  of  Practice  (169 
S.  W.  xvll)  of  this  court. 

The  decree  of  the  circuit  court  of  St  Louis 
county  dismissing  plaintiff's  bill  Is  proper. 
The  Commissioner  recommends  that  the 
Judgment  be  afilrmed. 

PER  CURIAM.  Thee  opinion  of  BRUB- 
RSS,  C  Is  adopted  as  the  oirinlon  of  the 
court 

The  judgment  of  flie  circuit  court  of  8t 
Louis  county  is  accordingly  affirmed. 

ALLBK,  P.  J.,  concurs. 

BECICER,  J.,  concurs  in  tlw  result. 

DAUBS,  J.,  not  sitting. 


INSURANCE  AGENCY  CO.  v.  BLOSSOM 

et  al.    (No.  1621 1.) 

(St.  Louis  Court  of  Appeals.  MissoorL  Veb. 
8,  1921.    Rehearing  Denied  June  7,  1921.) 

1.  Corporations  €=»IM— Officer  and  direotor 
had  right  to  sell  shares  held. 

The  vice  president  and  treasurer  of  a  com- 
pany, also  a  director  and  a  stockholder,  had 
the  same  right  of  disposition  over  the  shares 
he  held  in  the  corporation  as  he  had  over  any 
other  personal  property  owned  by  him,  and  he 
was  under  no  legal  obligation  to  refrain  from 
selling  them,  even  though  a  sale  of  them  was 
harmful  to  the  corporation  and  the  corporation 
at  the  time  was  insolvent 

2.  Corporations  ®=>I74.— Pnrchaser  of  stock 
acquired  merely  right  In  management  acd  In- 
terest In  property  after  payment  of  debts. 

The  purchaser  of  corporate  stock  acquired 
no  title  to  the  assets  of  the  company,  but  sim- 
ply acquired  a.  right  in  the  management  of  the 
corporation  and  an  interest  in  its  property  re- 
maining after  payment  of  its  debts. 

3<.  Corporations   ®=>65— Though   praperty  of 
corporation  a  trust  fund  for  payment  of  debts, 
shares  of  stock  fuiiy  paid  for  are  not  suoh  a 
'  fund. 

The  property  of  every  corporation  Is  re- 
garded as  a  trust  fund  for  the  payment  of  its 
debts,  but  shares  of  capital  stock  fully  paid 
for  and  held  by  a  stockholder  are  not  snch  a 
trust  fund,  nor  is  the  owner  a  trustee. 
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4.  Appeal  and  error  9s» 1 72 (I)— Contention  not 
pleaded  cannot  be  raised. 

A  contention  not  pleaded  in  complaint  can- 
not be  raised  on  appeal. 

5.  Corporations  «=>333  —  Judgment  creditor 
could  hold  ollloer  of  company  who  received 
assets  In  reorganization. 

If  tlie  vice  president  and  treaenrer,  who  was 
•lao  a  director  and  stockholder  of  a  company, 
received  any  of  its  assets  on  reorganization, 
the  transfer  inured  to  the  benefit  of  the  com- 
pany's iudgmeat  creditor,  and  he  could  hold  the 
officer  and  director  liable. 

6.  Corporations  €=3603— Sale  of  stock  did  not 
easse  dissolution. 

The  mere  sale  of  sto^  of  a  company  to  an 
indiTidaal  is  not  cause  for  dissolation  of  the 
company. 

Aiq;)eal  from  St  Louis  Clrcnlt  Court;  Vi- 
tal W.  Garesche,  Judge. 
"Not  to  be  officially  pubUahed." 

Suit  by  tbe  Insurance  Aj;ency  Company,  a 
corporation,  against  Dwight  B.  Blossom,  In- 
dividually and  as  one  of  tbe  trustees  under 
dissolution  of  the  Webb  Motor  Fire  Appa- 
ratus Company,  a  corporation,  and  another. 
From  Judgment  for  defendants,  plaintlil  ap- 
peals.   Affirmed. 

Greensfelder  &  Levi,  of  St.  Louis,  for  ap> 
pellant. 

Jesse  McDonald  and  Arnold  Just,  both  of 
St.  Louis,  for  respondents. 

BRUBRE.  0.  This  is  a  suit  in  equity. 
The  pith  of  the  lengthy  petition  in  the  case 
Is:  That  the  plaintiff  obtained  a  Judgment  on 
the  20th  day  of  October,  1914,  in  tbe  circuit 
court  of  the  city  of  St.  Louis  against  the 
Webb  Motor  Fire  Apparatus  Company,  on  a 
debt  due  June  1,  1912.  That  execution  was 
Issued  thereon,  at  the  April  term,  1915,  of 
said  court,  and  returned  unsatisfied,  and  that 
the  Judgment  remained  unpaid.  That  the 
defendant,  Dwight  B.  Blossom,  was  a  direc- 
tor and  officer  of  said  company,  and  as  such 
assented  to  the  organization  of  a  corporation, 
known  as  the  "Webb  Company."  That  pur- 
suant to  an  agreement  entered  into,  between 
the  stockholders  and  officers  of  the  Webb  Mo- 
tor Fire  Apparatus  Company  and  the  stock- 
holders and  officers  of  the  Webb  Company, 
all  the  assets  of  the  Webb  Motor  Fire  Appa- 
ratus Company  were  transferred  to  the  Webb 
Company  and  removed  from  tbe  state  of 
Missouri  to  the  state  of  Pennsylvania.  That 
the  stockholders  and  officers  of  the  Webb 
Motor  Fire  Apparatus  Company  misappro- 
priated all  the  assets  of  the  Webb  Motor  Fire 
Apparatus  Company  to  their  own  use  Instead 
of  applying  tbe  same  to  tbe  payment  of  its 
debts.  That  the  defendant,  Dwight  B.  Blos- 
som, received,  for  his  participation  In  the 
above  transaction,  $4,150  par  value  of  pre- 
ferred stock   and  fl,150  par  value  of  the 


common  stock  of  the  Webb  Oompeny.  That 
at  that  time  Dwight  B.  Blossom  was  the 
owner  of  S2,S00  shares  of  the  capital  stock 
of  the  Webb  Motor  Fire  Apparatus  Com- 
pany, the  par  value  of  which  was  $82,300,  for 
which  he  had  only  paid  $41,150;  leaving  a 
liability  against  him  on  account  of  said  un- 
paid stock  of  $41,160.  That  the  defendant, 
Dwight  B.  Blossom,  was  guilty  of  violations  of 
the  corporation  laws  of  the  state  of  Delaware, 
in  that,  as  director  of  the  Webb  Motor  Firo 
Apparatus  Company,  be  had  ordered  divi- 
dends to  be  paid.  In  amounts  greater  than 
plaintiff's  claim,  out  of  property  of  the  said 
corporation  other  than  its  surplus  and  net 
profits.  The  petltimi  concludes  by  declaring 
that,  because  of  the  matters  therein  stated, 
the  said  Dwight  B.  Blossom  became  a  trustee 
for  the  benefit  of  tbe  plaintiff  and  became 
liable  to  plaintiff  to  the  amount  of  Its  Judg- 
ment against  the  Webb  Motor  Fire  Apparatus 
Company;  It  prays  Judgment  for  said 
amount.    Tbe  answer  Is  a  general  denlaL 

The  circuit  court  found  the  Issues  in  favor 
of  the  defendants  and  entered  up  a  Judgment 
for  the  defendants.  Plaintiff  appeals  fr<wi 
said  Judgment. 

The  facts  In  the  case  are  not  controverted. 
The  case  Is  such  that  it  demands  a  detailed 
statement  of  facts.  The  facts  are:  The  plain- 
tiff is  a  Judgment  creditor  of  the  Webb  Motor 
Fire  Apparatus  Company.  The  debt  on  which 
the  Judgment  was  obtained  accrued  during 
the  month  of  May,  1912.  The  Webb  Motor 
Fire  Apparatus  Company  was  a  Delaware 
corporation  doing  business  In  the  city  of  St 
Louis,  Mo.  The  defendant,  Dwight  B.  Blos- 
som, was  the  vice  president  and  treasurer  of 
that  company  until  July  1,  1912.  He  was  the 
owner  of  82,300  shares  of  stock  of  said  com- 
pany of  the  par  valne  of  $82,300,  for  which 
he  paid  par,  in  cash.  On  April  17,  1912,  he 
was  also  a  creditor  of  said  company  to  the 
extent  of  $89,282.63.  The  company  became 
financially  Involved,  and  on  April  17,  1912, 
a  contract  was  entered  Into,  between  O.  H. 
Blakeslee,  on  behalf  of  himself  and  his  asso- 
ciates, and  certain  stockholders  of  the  Webb 
Motor  Fire  Apparatus  Company,  including 
Dwight  B.  Blossom,  the  defendant,  whereby 
the  said  Blakeslee  agreed  to  cause  to  be  is- 
sued trustees'  certificates,  representing  pre- 
ferred and  commFon  stock  In  a  proposed  new 
corporation.  In  exchange  for  stock  held  by 
said  stockholders  of  the  Webb  Motor  Fire  Ap- 
paratus Company.  Said  contract  further  pro- 
vided that  the  stockholders  of  the  old  com- 
pany were  to  receive  the  same  number  of 
shares  in  the  new  company  as  they  held  in  the 
old;  the  shares  were  to  be  divided  50  per  cent, 
preferred  and  50  per  cent,  common  stock  of 
said  new  corporation.  The  total  number  of 
shares  to  be  thus  exchanged  totaled  206,900. 
Of  these  Dwight  B.  Blossom  was  to  receive 
41,150  preferred  and  41,150  shares  of  common 
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stock.  The  old  company  wag  capitalized  for 
$300,000;  the  new  company  was  to  have  a  cap- 
ital stock  of  $1,600,000.  The  contract  further 
provided  that  12  notes  of  the  proposed  cor- 
poration for  $3,273.55  each,  payable  in  1,  2, 
3,  4,  5,  6,  7.  8,  0,  10,  11,  and  12  months,  re- 
spectively, should  be  executed  and  delivered 
to  Dwight  B.  Blossom  in  part  payment  of  the 
amount  of  $89,282.63,  then  due  said  Blossom 
from  the  said  Webb  Motor  Fire  ApiMratus 
Company,  and  that  for  the  remaining  $50,000, 
of  said  Indebtedness  the  said  Blossom  was  to 
receive  $50,000  of  the  preferred  stock  and 
$25,000  of  the  common  stock  of  said  new 
corporation.  The  contract  further  provided 
that  G.  B.  Blakeslee  should  furnish,  within 
30  days  of  the  date  thereof,  a  sum  not  less 
than  $50,000  to  be  used  in  paying  claims 
against  the  Webb  Motor  Fire  Apparatus  Com- 
pany. It  was  further  provided  that  there 
should  be  sold,  on  or  before  the  1st  day  of  July, 

1912,  at  par,  $120,000  of  the  preferred  stock 
of  said  new  corporation,  which  said  $120,000 
would  carry  with  it  a  stock  bonus  of  $00,000 
of  the  common  stock.  The  contract  was  to  be 
consummated  on  or  before  the  Ist  day  of 
July,  1912.  Pursuant  to  the  provisions  of 
said  contract,  the  Webb  Company  was  or- 
ganised under  the  laws  of  the  state  of  Dela- 
ware, and  the  stock  was  exchanged,  and  the 
notes  were  delivered  to  Mr.  Blossom.  About 
$8,000  was  paid  by  the  Webb  Company  to 
Mr.  Blossom  on  the  notes.  There  were  no 
dividends  paid  on  the  stock  of  the  Webb  Com- 
pany. Said  company  became  insolvent  and 
went  into  the  bands  of  a  receiver  in  August, 

1913.  The  stock  of  the  concern  became 
worthless.  It  appears  from  the  evidence  that 
the  Webb  Motor  Fire  Apparatus  Company 
continued  in  active  business  in  the  city  of 
St.  Louis  after  the  consummation  of  the 
aforementioned  contract  and  until  Septem- 
ber, 1912.  Some  time  in  the  month  of  Sep- 
tember, 1912,  the  assets  of  the  Webb  Motor 
Fire  Ai^aratus  Company  were  transferred 
from  St.  Louis,  Mo.,  to  the  Webb  Company 
located  in  Allentown,  Pa.  The  record  does 
not  disclose  the  kind  of  assets  transferred 
nor  the  disposition  that  was  made  of  them 
by  the  Webb  Company.  At  the  trial  the 
plaintiff  abandoned  the  charge,  made  in  Ills 
petition,  that  Dwight  B.  Blossom  was  liable 
on  account  of  unpaid  stock;  the  evidence 
being  that  be  paid  par  for  said  stock. 

Counsel  for  appellant  ask  a  reversal  of  the 
Judgment  rendered  herein,  based  on  ten  as- 
signments of  errors.  Consistent  with  an 
understanding  of  the  points  raised,  we  can 
condense  them  to  five  and  state  them  as 
follows: 

[1-3]  1.  Complaint  is  made  that  the  court 
erred  in  failing  to  And,  as  a  matter  of  law, 
that  the  contract  entered  into  between 
Dwight  B.  Blossom  and  the  parties- named 
In  the  contract  was  in  fraud  of  the  creditors 
of  the  Webb  Motor  Fire  Apparatus  Com- 
panjf. 


We  hold  that  there  is  no  evidence  In  this 
case  upon  wliich  to  base  such  a  finding. 

Dwight  B.  Blossom  had  the  same  Jus  dls« 
ponendl  over  the  shares  he  held  in  said  cor- 
poration as  he  had  over  any  other  personal 
property  owned  by  him. 

He  was  under  no  legal  obligation  to  refrain 
from  selling  them,  even  if  a  sale  of  them  was 
harmful  to  the  corporation,  and  the  corpora- 
tion at  the  time  of  sale  was  insolvent.  The 
fact  that  Mr.  Blossom  was  a  director  In  the 
corporation  at  the  time  he  disposed  of  his 
stock  did  not  restrict  in  any  way  his  right 
to  sell  his  stock  therein.  The  right  to  sell 
is  not  given  to  him  as  a  director  but  as  a 
stockholder.  The  purchaser  of  Mr.  Blossom's 
stock  acquired  no  title  to  the  assets  of  tlie 
Webb  Motor  Fire  Apparatus  Company,  but 
simply  acquired  a  right  in  the  management 
of  the  corporation  and  an  Interest  in  its 
property  remaining  after  the  payment  of  its 
debts.  It  is  elementary  law  that  the  property 
of  every  corporation  is  regarded  as  a  trust 
fund  for  the  payment  of  its  debts,  but  the 
shares  of  capital  stock,  full  paid  and  held 
by  a  stockholder,  are  not  such  a  trust  fund, 
nor  Is  the  owner  a  trustee.  The  sale  of  the 
stock  of  said  corporation  did  in  no  way 
reduce  its  corporate  assets  nor  impair  plain- 
tiff's right  to  follow  said  assets  and  have 
them  sold  under  execution  In  order  to  satis- 
fy its  said  Judgment.  The  rights  of  the 
creditors  of  the  Webb  Motor  E^re  Apparatus 
Company  being  in  no  way  Impaired  because 
of  the  contract,  we  are  unable  to  see  how 
the  contract  could  be  held  to  be  in  fraud  of 
creditors. 

[4]  2.  Appellant  complains  that  the  court 
erred  in  not  holding  Mr.  Bloesom  liable  for 
plaintifTs  claim  against  the  corporation  be- 
cause the  evidence  showed  that  the  cor- 
poration paid  the  debt  he  held  against  it,  at 
a  time  when  he  was  a  director  thereof  and 
when  plaintUTs  claim  was  unpaid  and  the 
corporation  was  insolvent.  There  is  no  evi- 
dence in  the  record  that  the  money  paid  him 
in  part  payment  of  his  debt  against  the  Webb 
Motor  Fire  Apparatus  Company  came  out  of 
the  assets  of  said  corporation.  The  evidence 
shows  that  the  money  Mr.  Blossom  received 
came  from  the  Webb  Company. 

But  suffice  it  to  say  that  this  contenticm 
cannot  be  raised  because  not  pleaded. 

[S]  3.  Appellant  complains  that  the  court 
erred  In  not  holding  Mr.  Blossom  liable  to 
plaintiff  because  the  evidence  established  the 
fact  that  the  defendant  received  $25,000  from 
the  Webb  Motor  Fire  Apparatus  Company. 
If  Blossom  received  any  of  the  assets  of  the 
Webb  Motor  Fire  Apparatus  Compajiy,  as 
charged  by  appellant,  the  transfer  inured  for 
the  benefit  of  plaintiff  and  he  could  hold  Blos- 
som liable;  but  such  is  not  this  case.  The 
$26,000  represented  no  part  of  the  assets  of 
the  Webb  Motor  Fire  Apparatus  Company; 
it  was  Webb  Company  stock,  paid  Mr.  Blos- 
aom  as  part  of  the  purchase  price  due  him 
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on  account  of  the  sale  of  bla  Webb  Motor  Fin 
Company  stock.  A^ellant,  howeyec,  con- 
t^ids  that  because  Blossom  paid  nothing  for 
this  stock  of  the  Webb  Company,  It  being 
bonns  stock,  he  should  be  held  liable  as  a 
trustee.  There  is  no  such  issue  pleaded  in 
this  case;  nor  has  appellant  a  Judgment 
against  the  Webb  Company. 

4.  Appellant  complains  that  the  court  erred 
in  not  holding  Blossom  liable  because  the 
evidence  showed  that  Blossom  iMirticlpeted 
in  transferring  all  the  assets  of  the  Webb 
Motor  Fire  Apparatus  Company,  whUe  it  was 
insolvent,  from  tiie  state  of  Missouri  to  the 
Webb  Company  in  the  state  of  Pennsylvania. 

The  record  dlsdosea  that  Blossom  resigned 
as  director  of  the  Webb  Motor  Fire  Appara- 
tus Company  on  July  1,  1912;  after  said 
date  he  was  not  a  stockholder  in  said  com- 
pany, therefore  he  could  not  have  had  a 
voice  in  directing  its  affairs.  The  company 
continued  in  active  business  in  the  city  of 
St.  Louis  until  September,  1912 ;  the  assets  of 
the  said  corporation  were  not  removed  until 
some  time  during  the  month  of  September, 
1912. 

[I]  fS)  Appellant  complains  that  the  court 
erred  in  holding  that  Blossom  was  not  liable 
because  the  evidence  showed  that  he,  as  di- 
rector of  the  Webb  Motor  Fire  Apparatus 
Company,  failed  to  comply  with  the  cor- 
poration laws  of  the  state  of  Delaware  by 
not  adopting  the  method  therein  prescribed 
for  effecting  a  dissolution  of  said  corporation. 

What  we  have  heretofore  said  regarding 
assignment  of  error  marked  4  above  applies 
with  equal  force  to  this  contention.  How- 
ever, we  may  add  that  the  sale  of  the  stock 
ot  the  Webb  Motor  Fire  Apparatus  Company 
to  G.  E.  Blakeslee  did  not  create  a  dissolu- 
tion of  that  coriioration. 

We  are  of  the  opinion  that  on  the  facts 
presented  in  the  record  the  finding  and  Judg- 
ment of  the  circuit  court  of  the  city  of  St 
Louis  is  correct  The  Commissioner  recom- 
mends that  the  Judgment  be  affirmed. 

FEB  CURIAM.  The  opinion  of  BRUEBE, 
0.,  is  adopted  as  the  opinion  of  the  court. 

The  Judgment  of  the  circuit  court  of  the 
dty  of  St  liOuis  is  accordingly  affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 


GERTH  V.  CHRISTY.     (No.  16354.) 

(St  Loois  Court  of  Appeals.    MissonrL    May 
3,  1921.) 

I.  Broker*  «=988( 2) —Whether  dafendaat  em- 
ployed  plaintiff  to  effect  an  sxebange  held  for 
the  Jury. 

In  an  action  for  commission,  the  question 
whether  defendant  tmployed  plaintiff  broker  to 
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effect  an  exchange  of  lands  so  as  to  entitle 
plaintiff  to  commission  held,  nnder  evidence, 
for  the  jury. 

2.  Appeal  and  error  «=99S1— New  trial  €=>99 
—The  granting  of  new  trial  for  n«wly  discov- 
ered evidence  rests  largely  In  disoretlon  of 
trial  eourt. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  which  is  an  ex- 
ceptional procedure,  rests  largely  in  the  discre- 
tion of  the  trial  court,  and  any  doubt  as  to 
whether  the  discretion  has  been  soundly  ezer- 
dsed  is  to  be  resolved  in  favor  of  the  ruling. 

3.  Appeal  and  error  €=>9S I— Appellate  court 
will  Interfere  with  denial  of  new  trial  on  the 
ground  of  newly  discovered  evidence  only  In 
clear  case. 

It  is  only  in  a  case  entirely  free  from  doubt 
that  the  appellate  court  vrill  interfere  with  the 
action  of  the  trial  court  in  denying  a  new  trial 
requested  on  the  ground  of  newly  discovered 
evidence. 

4.  New  trial  «s»l02(9)— Denial  of  new  trial 
on  ground  of  newly  discovered  evidence  not 
an  abuse  of  discretion,  though  witness  was 
not  friendly  with  movant. 

The  denial  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  that  a  witness  who 
testified  at  the  former  trial  would  testify  that 
plaintiff,  a  real  estate  broker,  proposed  that  the 
witness  should  charge  defendant  a  commission, 
and  that  plaintiff  should  charge  the  other  party 
to  the  exchange,  was  not  an  abuse  of  discretion, 
though  defendant's  counsel  made  affidavit  that 
he  and  the  witness  were  not  on  speaking  terms, 
and  that  the  witness  would  not  confer  with  him 
prior  to  trial,  where  it  appeared  that  the  wit- 
ness answered  all  questions  willingly  and  fully 
and  stated  his  connection  with  the  real  estate 
transaction,  so  there  was  sufficient  opportniuty 
for  defendant  to  have  brought  out  the  alleged 
newly  discovered  evidence. 

Appeal  from  Circuit  Court,  Cl&tk  County; 
N.  M.  Pettingill,  Judge. 
"Not  to  be  officially  published." 

Action  by  Ed  A.  Gerth  against  J.  A. 
Christy.  From  a  Judgment  for  plaintiff  for 
part  of  the  relief  sought,  defendant  appeals. 
Affirmed. 

J.  A.  Whiteside,  of  Kaboka,  for  appellant 
C.  T.  Llewellyn,  of  Kahoka,  for  respondent. 

BECKER,  J.  Plain,tiff  brought  suit  In 
two  counts,  seeking  to  recover  $454.60  as 
a  commission  for  services  rendered  defend- 
ant as  a  real  estate  agent  in  an  exchange  of 
defendant's  farm  for  another  farm. 

Upon  trial  the  Jury  returned  a  verdict  in 
favor  of  the  defendant  on  the  first  count 
and  in  favor  of  plaintitr,  in  the  sum  of  |100 
on  the  second  count  From  the  Judgment  re- 
sulting the  defendant  in  due  course  appeals. 

It  appears  that  the  defendant  was  th« 
owner  of  a  farm  which  he  desired  to  trade 
for  a  farm  in  the  school  district  in  which 
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his  children  were  attending  sdiool.  Accord- ' 
ing  to  plalntlfTs  testimony,  defendant  aefted 
him  "to  find  him  a  trade"  for  bis  farm. 
This  Is,  however,  denied  by  the  defendant. 
It  is  conceded  that  the  defendant's  farm 
was  In  point  of  fact  traded  for  the  farm  of 
one  Henry  Hoffedltz,  In  the  desired  school 
district,  and  that  plaintiff  was  present  and 
took  part  in  the  negotiations  pending  over  the 
exchange  of  the  farms.  Plaintiff  claims  that 
in  the  negotiations  he  rejpresented  the  de- 
fendant, while  defendant  in  turn  claims  that 
be  thought  plaintiff  in  the  negotiations  was 
representing  Hoffedltz. 

[1]  Appellant  assigns  as  error  the  action 
of  the  learned  trial  court  in  refusing  bis  in- 
struction in  the  nature  of  a  demurrer  offered 
at  the  close  of  the  entire  case.  This  point  is 
not  well  taken. 

Plaintiff  testified  that  the  defendant  re- 
quested plaintiff  to  "find  him  a  trade"  for 
his  farm,  and  it  is  conceded  that  the  plain- 
tiff, through  his  efforts.  Interested  Henry 
Hoffedltz,  who  was  the  owner  of  a  farm,  in 
the  matter  of  a  trade,  and  after  various  nego- 
tiations the  defendant  did  in  point  of  fact 
trade  bis  farm  for  that  of  Hoffedltz.  While 
It  Is  true  the  defendant  denied  that  he  bad 
requested  plaintiff  to  find  a  trade  for  his 
farm,  and  that  throughout  the  negotiations 
he  was  of  the  belief  that  he,  the  plaintiff, 
represented  Hoffedltz,  the  evidence,  though 
confiicting,  clearly  makes  the  case  one  for 
the  Jury. 

[2-4]  In  the  defendant's  motion  for  new 
trial  one  of  the  grounds  set  up  therein  was 
that  of  newly  discovered  evidence,  and  It  Is 
here  urged  that  the  court  should  have  sus- 
tained the  motion  for  a  new  trial  on  that 
ground. 

The  alleged  newly  discovered  evidence  Is 
to  the  effect  that  one  Crandall  would  testi- 
fy that  in  the  summer  of  1916,  about  the 
time  that  the  contract  for  the  excbange  of 
the  farms  of  the  defendant  and  Hoffedltz  was 
executed,  the  plaintiff  proposed  to  said  Cran- 
dall that  be  (Crandall)  should  charge  the  de- 
fendant a  commission  on  the  said  exchange 
of  farms,  and  that  be  (Gerth)  would  charge 
the  said  Hoffedltz  a  commission  on  the  deal. 
The  motion  for  new  trial  recites  that  the  in- 
formation that  Crandall  would  testify  to 
these  facts  did  not  become  known  to  the 
plaintiff  or  bis  attorney  untU  after  the  trial 
of  the  case  had  been  concluded.  The  af- 
fidavit of  said  Crandall  was  filed  in  support 
of  the  said  motion,  as  was  also  the  affidavit 
of  the  defendant's  attorney  to  the  effect  that 
the  said  Crandall,  though  be  had  been  a 
witness  for  the  defendant  in  the  trial  of  the 
case,  had  not  been  on  speaking  terms  with 
said  defendant's  attorney  for  several  years 
prior  to  the  time  of  the  trial  of  said  case  and 
had  refused  prior  to  the  date  of  the  trial  to 
confer  with  him  as  to  what  be  would  testify 
to,  but  that  the  said  Orandall  told  bim  he 
would  tell  what  be  knew  when  he  got  on  the 


witness  stand;  that  tbe  only  Information 
that  be  had  as  attorney  or  otherwise  with 
reference  to  what  said  Crandall  woold  testify 
to  be  had  received  from  his  client,  Cliristy, 
the  defendant  in  the  case;  that  be  bad  ex- 
amined the  said  Orandall  when  be  was  on  the 
stand  as  a  witness  as  to  aU  matters  which 
bad  be«i  so  reported  to  him;  and  that  it 
was  only  four  days  after  the  trial  that  he 
learned  tliat  Crandall  would  testify  to  the 
facts  set  forth  In  the  motion  for  new  trial. 
With  reference  to  the  granting  of  motions 
for  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  Judge  Sherwood,  speaking 
for  our  Supreme  Court,  in  the  case  of  Cook 
V.  St  Louis  &  Keokuk  B.  B.  Co.,  66  Mo.  380, 
said: 

"Coming  as  they  mast  from  those  who  have 
been  made  to  bite  the  dust  iu  the  forum,  and 
are  writhing  under  the  tortures  of  a.  recent  and 
unaccepted  defeat,  it  is  to  be  observed  that 
they  are  regarded  with  a  jealous  eye,  and  con- 
strued with  remarkable  strictness  by'the  courts, 
who  invariably  hold  that  they  should  be  toler- 
ated, not  encouraged,  viewed  with  aversion 
rather  than  favor,  granted  as  an  exception,  and 
refused  as  a  rule.  •  •  •  The  granting  of 
new  trials  because  of  evidence  subsequently 
discovered  rests  for  the  most  part  with  the 
trial  court;  and  any  doubt  as  to  whether  the 
discretion  vested  in  this  regard  in  that  tribu- 
nal has  been  soundly  exercised  is  to  be  resolved 
in  favor  of  its  ruling.  It  is  only  in  a  case  en- 
tirely free  from  any  element  of  uncertainty  as 
to  the  impropriety  of  such  rnling  that  appellate 
courts  feel  themselves  called  upon  to  interfere. 
People  V.  Superior  Court  of  New  York  [5  Wend. 
114,  and  cases  cited].    •    •    •  »• 

The  record  discloses  that  Edward  Orandall. 
as  a  witness  for  defendant,  among  other 
things,  testified  that  he  occasionally  did  a 
real  estate  business  and  bad  gladly  given  him 
bis  aid  to  bring  about  an  exchange  of  farms 
between  Christy  and  Hoffedltz  without  any 
intention  of  charging  for  his  services.  In 
that  he  was  anxious  to  have  Christy  livliig 
within  their  school  district;  that  while  he 
had  taken  Christy  to  look  over  the  Hoffedits 
farm  he  had  not  been  instrumental  in  dos- 
ing the  deal;  that  he  remembered  a  con- 
versation between  plaintiff  and  defendant  In 
which  plaintiff  (Gerth)  said  he  was  going 
over  to  Illinois  to  see  a  man  who  owed  him 
some  money,  and  that  Inasmuch  as  Hoffeditx 
was  living  within  a  short  distance  of  this  man, 
be  (Gerth)  would  ran  down  and  see  him  while 
he  was  there;  that  be  did  not  remember 
whether  Christy  requested  Gerth  to  talk  to 
Hoffedltz  when  he  made  that  trip  or  not 
In  answer  to  the  question,  "Do  you  know 
whether  or  not  Christy  employed  Gerth  to 
make  the  exchange  of  farms  with  Hoffedltz  I" 
he  answered: 

"No;  I  don't  know.  Q.  Was  Gerth  hiterest- 
ed  in  making  an  exchange?  A.  Tea,  sir;  I 
think  he  took  quite  a  good  deal  of  interest 
in  it" 
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Crandall  fartber  testified  that  Christy 
came  to  see  him  and  find  oat  if  he  owed  him 
anything  for  his  services  in  the  matter  and 
told  liim  he  did  not,  and  when  aslced  as  to 
whether  anything  was  said  about  Qerth  by 
Christy  at  that  time  he  said: 

"No;  I  don't  tltink  bo;  not  to  my  memory. 
Q.  At  any  other  time?  A.  Yes;  there  was,  at 
'  Mr.  Gertb's  request;  I  mentioned  to  Christy 
that  he  was  expecting  a  commission  or  some 
pay  out  of  it;  be  is  expecting  pay  for  his  work. 
Q.  What  was  the  conversation  between  Chris- 
ty and  yon?  A.  It  was  very  little;  just  a  few 
words.  Christy  said  be  didn't  employ  him  and 
didn't  owe  him  any  tiling." 

In  view  of  the  record  we  are  of  the  opin- 
ion that  it  sufflcientiy  appears  that  ample 
opportunity  was  afforded  defendant  during 
the  examination  to  have  brought  out  fully 
any  and  all  Information  that  the  witness 
Crandall  had  upon  the  subject  in  question. 
Judging  from  Crandall's  testimony,  he  was  a 
fair  and  impartial  witness  and  answered  ail 
questions  put  to  him  willingly  and  fully. 
And  this  was  evidently  the  view  the  learned 
trial  court  tooir  of  the  matter  as  evidenced 
by  the  fact  that  defendant's  motion  for  new 
trial  was  overruled.  In  the  light  of  all  the 
facts  in  the  case,  we  are  unwilling  to  rule 
that  the  trial  court  abused  its  discretionary 
power  In  an  arbitrary  or  wrongful  manner. 

Holding,  as  we  do,  that  there  was  substan- 
tial testimony  suffldent  to  taice  the  case  to 
the  jury,  and  that  there  were  no  errors  com- 
mitted by  the  trial  court  which  affected  the 
merits  of  the  case,  the  judgment  should  be, 
and  the  same  Is  hereby,  affirmed. 

ALUSN,  P.  3.,  concurs; 
DAUBS,  J.,  not  sitting. 


In  re  SCHILL'S  ESTATE. 

NEWELL  V.  SCHILU 

(No.  16338.) 

(St.  Iionis  Court  of  Appeals.    Missond. 
May  8,  1921.) 

Judgment  <S=:3342(2)— Judgment  making  allow- 
anoe  to  widower  as  separate  property  ooeid 
not  be  set  aside  after  term. 
Order  of  the  probate  court,  made  at  the 
Jmie  term,  1915,  making  an  allowance  to  a 
widower  from  bis  deceased  wife's  estate  as  his 
absolute  property,  not  changed  or  appealed 
from  during  the  term  specified  by  the  statute 
regarding  appeals  from  the  probate  court,  Bev. 
St  1909,  f  290,  was  a  Spei  judgment,  and  at 
the  subsequent  December  term  the  probate 
court  could  not  by  sustaining  exceptions  to  the 
settlement  filed  by  such  widower  as  executor  of 
his  wife's  deceased  administrator  set  aside  the 
allowance  made  to  him  at  the  previous  term. 
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Appeal  from  St  Louis  (Tireult  Court; 
son  A.  Taylor,  Judge. 
"Not  to  be  offlcially  published." 

In  the  matter  of  the  estate  of  Magdalena 
SchiU,  deceased,  wherein  Julius  ScSxOl,  as 
executor  of  the  will  of  Martin  SchiU,  deceas- 
ed,  administrator  of  the  estate  of  Magdalena 
Schlll,  filed  settlement  in  the  probate  court, 
to  wU<di  James  P.  Newell,  public  administra- 
tor, excepted.  From  judgment  for  the  public 
administrator,  the  executor  appeals.  Judg- 
ment reversed,  and  cause  remanded,  with  di- 
rections to  enter  judgment  overruling  excep- 
tions filed  to  the  settlement 

Koenlg  &  Koenlg,  of  St  Lonls,  for  appel* 
lant 

Jones,  Hocker,  Sullivan  &  Angert,  ot  St 
Louis,  for  reevondent 

BIGGS,  C.  Martin  Schlll  was  the  widower 
oif  Magdalena  Schlll,  deceased,  and  adminis- 
trator of  her  estate.  Upon  the  death  of  Mar- 
tin Schlll,  Julius  Schill,  as  executor  of  the  last 
will  of  said  Martin  Schlll,  filed  a  settlement 
in  the  prol>ate  court  showing  the  nature  and 
kind  of  assets  that  said  Martin  Schlll  had  In 
his  hands  as  administrator  of  the  estate  of 
Magdalena  Schill.  James  P.  NeweU,  public 
administrator,  who  had  talsen  charge  of  the 
estate  of  said  Magdalena  Schill,  filed  excep- 
tions to  this  settlement,  and  thereby  arose 
the  controversy. 

The  only  question  in  controversy  between 
the  parties  involves  the  right  of  Martin  SchiU 
to  take  $400  out  of  the  assets  of  the  estate  of 
his  deceased  wife  under  the  provision  of  sec- 
tion 120,  R.  S.  of  Mo.  1909,  then  in  force, 
which  amount  was  duly  allowed  to  him  by 
order  of  the  probate  court,  and  to  retain  same 
as  his  absolute  prc^erty.  In  view  of  the  fact 
that  said  Martin  SchUl  during  his  Ufetime 
and  by  order  of  the  probate  court  received 
the  sum  of  $1,000  as  a  partial  distribution  out 
of  the  assets  of  the  estate  of  his  deceased 
wife;  said  sura  being  allowed  to  him  by  rea- 
son of  his  right  to  have  a  child's  share  in  said 
estate  as  provided  by  the  statutes. 

The  probate  court  and  the  circuit  court  up- 
on anneal  sustained  the  exceptions  and  or- 
dered Julius  SchiU,  executor  of  Martin  Schlll, 
to  restate  the  settlement  of  the  account  of 
the  deceased  administrator  up  to  the  time  of 
his  death,  omitting  therefrom  the  Item  of 
$400  for  which  he  took  credit 

After  the  customary  preliminaries,  Julius 
Schlll  as  such  executor  has  duly  perfected  an 
appeal  to  this  court. 

it  appeared  that  Martin  Schlll  in  his  life- 
time, and  wMle  in  charge  of  the  estate  of  his 
wife,  filed  his  formal  application  In  the  pro- 
bate court  for  an  allowance  of  $400  as  his  ab- 
solute property  under  section  120  of  the  Stat- 
tutes  of  1909.  On  June  28,  1915,  and  during 
the  Jime  term  of  that  court,  an  order  was 
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made  snstalnlng  the  application,  and  the  wid- 
ower was  duly  allowed  $400  as  his  absolute 
property.  No  appeal  was  prosecuted  from 
this  order  making  the  allowance  within  the 
statutory  period.  Thereupon  the  said  Martin 
Schill  appropriated  to  bis  own  use  the  said 
sum  of  $400  out  of  the  estate,  and  after  his 
death,  as  stated,  his  executor  filed  the  settle- 
ment of  Martin  SchlU  as  such  administrator 
of  his  deceased  wife,  showing  that  said  sum 
had  been  retained  by  said  Martin  SchlU. 
This  settlement  was  filed  in  the  probate  court 
at  the  December  term,  1915,  and  on  January 
10,  1916.  Thereafter  exceptions  were  filed  to 
the  settlement,  and  for  the  first  time  the  ques- 
tion was  raised  as  to  the  right  of  said  Martin 
Schill  to  take  the  $400  as  his  absolute  prop- 
erty made  to  him  under  the  order  of  the  pro- 
bate court  without  deducting  same  from  his 
share  in  the  estate  of  his  deceased  wife. 

As  stated,  the  order  of  the  probate  court 
made  at  the  June  term,  1915,  making  the  al- 
lowance to  said  Martin  Schill  as  his  absolute 
property,  was  never  thereafter  changed  or 
appealed  from  during  the  time  specified  by 
the  statute  regarding  appeals  from  the  pro- 
bate court  (section  290,  R.  S.  1909).  There- 
after at  the  subsequent  December  term  the 
probate  court  by  sustaining  exceptions  to  the 
settlement  filed  by  Julius  Schill,  executor, 
thereby  In  effect  set  aside  the  allowance  re- 
ferred to.  This  appellant  contends  was  be- 
yond the  jurisdiction  of  the  court,  as  the  or- 
der of  allowance  was  a  final  Judgment  after 
the  lapse  of  the  term. 

In  Re  Estate  of  Frltch,  179  Mo.  App.  434, 
164  S.  W.  659,  this  court  held  that  the  action 
of  the  probate  court  in  allowing  a  widow  a 
sum  of  money  In  lien  of  a  year's  provisions 
as  authorized  by  section  115,  R.  S.  1909,  was 
a  final  Judgment  and  could  not  thereafter  at 
a  subsequent  term  be  modified  by  the  probate 
court.  As  was  held  in  that  case,  it  is  clear 
that  the  allowances  to  the  widow  or  widower 
of  $400  as  absolute  property  come  within  the 
same  category  as  allowances  in  lieu  of  provi- 
sions jn-ovided  for  in  sections  114  and  115. 

Respondent  has  not  favored  us  with  any 
brief  attempting  to  Justify  the  action  of  the 
probate  court  and  the  circuit  court.  It  ap- 
pears under  the  Frltch  Case  that  this  allow- 
ance became  a  final  Judgment  after  the  lai>se 
of  the  term,  and  hence  the  probate  court  was 
without  power  thereafter  to  set  the  order 
aside.  It  results  that  the  Judgment  of  the 
circuit  'Court  should  be  rerrersed,  ajnd  the 
cause  remanded,  with  directions  to  enter  a 
Judgment  overruling  the  exceptions  filed  to 
the  settlement  of  Julius  Schill  as  such  execu- 
tor, and  that  same  should  be  certified  to  the 
probate  court  of  the  city  of  St  Louis. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court. 


The  Judgment  ot  the  circuit  court  is  a«- 
cordingly  reversed,  and  the  cause  remanded, 
with  directions  as  recommended  by  the  Com- 
missioner. 

ALLEN,  P.  J.,  and  BECKER,  J,  concur. 
DAUES,  J.,  not  sitting. 


CARROLL  et  aL  v.  MURPHY  at  al. 
(No.  17214.) 

(St.  Louis  Court  of  Appeals.   Missouri.    May  8, 
1921.) 

1.  Wills  9=>52(l)— Burdea  on  proponents  as  to 
Issue  of  sanity. 

UDder  Rev.  St  1919,  {  521,  the  burden  is 
on  proponents  of  a  will  to  show  testator  was  of 
sound  mind  at  the  time  the  will  was  made. 

2.  Will*  9=»327— Courts  may  porsmptorily  In- 
stniet  on  lack  of  capacity  If  evidence  permits. 

In  will  contests,  courts  may  give  a  peremp- 
tory instruction  when  there  is  no  substantial 
evidence  to  sustain  the  issue  of  mental  capac- 
ity to  make  a  will. 

3.  Wills  <8=s>324(2)— Issue  of  InsMity  for  Jury 
on  substantial  evidence. 

If  there  was  any  substantial  evidence  tend- 
ing to  show  that  testatrix  was  sane  when  she 
made  her  will,  the  issue  of  her  sanity  should 
have  been  submitted  to  the  jury. 

4.  Wills  <9=3324  (2)— Evidence  held  to  make 
prima  facia  oas«  of  testatrix's  mental  capac- 
ity. 

In  suit  by  testatrix's  brothers  to  set  aside 
her  will  for  mental  unsoundness,  evidence  heUl 
sufBdent  to  make  oat  a  prima  fade  case  that 
testatrix  had  mental  capadty  to  make  a  will, 
tending  to  show  that  testatrix  knew  what  prop- 
erty she  bad,  the  names  of  the  persons  naturally 
within  the  range  of  her  bounty,  etc.,  so  that  the 
question  of  Iftr  capacity  to  make  a  will  was 
for  the  Jury. 

Appeal  from  St  Louis  Circuit  Court;  Vic- 
tor H.  Falkenhainer,  Judge. 
"Not  to  be  officially  published." 

Suit  by'  John  CarroU  and  others  against 
Mary  Murphy  and  others.  Verdict  for  plain- 
tiffs, and  from  an  order  granting  defendants 
new  trial,  plaintiffs  appeal.    Affirmed. 

Robt.  M.  Zeppenfeld,  of  St  Louis,  for  ap- 
pellants. 

Frank  H.  Flsse  and  Henry  H.  Oberschelp, 
both  of  St.  Louis,  for  respondents. 

BRUERE,  C.  This  is  a  suit  to  set  aside 
the  will  of  Mary  CarrolL  The  validity  of 
the  testament  Is  assailed  on  two  grounds: 
First,  because  the  testatrix  was  not  pos- 
sessed of  a  sound  mind  at  the  time  the  will 
was  made.  Second,  because  the  will  was  pro- 
cured through  the  undue  Infiuence  of  the 
defendants,  Mary  Murphy  and  Mrs.  B.  Wil- 
sou. 
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The  plaintiffs  are  brothers  of  the  testatrix. 
The  defendant  Sllen  Sullivan  Is  the  slater, 
the  defendants  Ellen  and  Nora  Sullivan  are 
nieces,  and  the  defendant  John  Carroll  la  a 
nephew,  of  the  testatrix.  Said  defendants, 
together  with  the  defendants  Mary  Murphy, 
Mrs.  B.  WiUon  and  Francis  OllflUan,  are 
also  legatees  under  said  will. 

The  will  is  In  words  and  figores  as  follows : 

I,  Mary  Carroll,  single  and  unmarried,  of 
cit7  of  St  Iiouis,  Missouri,  make  and  dedare, 
this  my  last  will. 

I  direct  the  payment  of  all  my  jnst  debts  and 
funeral  ezpenses  and  expenses  of  last  illness. 

I  bequeath  two  handred  doUars  ($200.00)  to 
Father  Gilfillan,  of  the  New  Cathedral  Parish, 
St.  Loois,  Mo.,  on  lindell  bonlevard  for  masses. 

I  bequeath  five  hundred  doUars  ($500.00)  each 
to  my  cousin,  Mrs.  Mary  Murphy,  my  sister,  El- 
len Sullivan ;  my  nephew,  John  Carroll. 

I  bequeath  two  hundred  dollars  ($200.00)  to 
Mrs.  B.  Wilson,  5075  Delmar  avenue. 

I  bequeath  one  dollar  ($1.00)  to  each  of  my 
brothers,   John,   Maurice,  and  Tom   Carroll. 

All  the  remainder  of  my  estate  I  give,  be- 
queath and  devise  absolutely,  share  and  share 
alike,  to  Ellen  and  Nora  Sullivan,  the  two 
daughters  of  my  sister,  Ellen  Sullivan,  county 
Kerry,  Ireland. 

I  nominate  and  appoint  my  friend,  Miss  Kate 
Martin,  executrix  of  this  my  last  Will  and  re- 
quest she  be  not  required  to  give  any  bond  as 
such. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and.  seal  this  26th  of  February,  ldl8. 
,  liar 

Mary    X    CarroU    [Seal.] 
mark 

Henry  H.  Oberscbdp,  Witness. 

Signed,  sealed,  dedared  and  published  as  her 
last  will  and  testament  by  said  testatrix  Mary 
Carroll,  in  our  presence  and  we,  in  her  pres- 
ence and  at  her  request  subscribe  our  names 
as  witnesses.  Forest  H.  Staley,  M.  D. 

Henry  H.  Oberschelp. 
Dorothy  B.  Wright 

At  the  trial.  In  support  of  the  will,  the  de- 
fendants introdnced  the  attesting  witnesses, 
Dr.  Forest  H.  Staley  and  Dorothy  B.  Wright. 
They  testified  to  the  execution  of  the  will,  its 
attestation  in  the  manner  and  form  provided 
by  the  statute,  and  the  sanity  of  the  testatrix. 
The  defendants  also  introduced  the  will  and 
rested. 

Thereupon  the  court,  over  objections  of  the 
defendants,  gave  to  the  Jury  a  peremptory  in- 
Btruction  for  the  plaintiffs,  requiring  the  jury 
to  find  that  the  paper  writing  in  question 
was  not  the  last  will  and  testament  of  Mary 
Carroll.  The  Jury  returned  a  verdict  tn  ao- 
'Cordance  with  said  instruction. 

Defendants  in  due  time  filed  their  motion 
for  »  new  trial  which  was  sustained  by  the 
conrt  From  the  order  granting  a  new  trial 
plaintiffs  appealed. 

The  onl^  point  presented  la  whether  or  iiot 
the  lower  court  erred  in  holding,  by  its  order 
granting  a  new  trial,  that  the  question  of  tes- 
tamentary capacity  of  the  testatrix  abonld 
have  been  sabmltted  to  the  Jury, 
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Appellants'  sole  contention  is  that  the  pro- 
ponents did  not  make  out  a  prima  facie  case 
because  they  failed  to  show  that  the  testa- 
trix was  of  sound  mind  at  tlie  time  the  will 
was  executed. 

[1]  Under  the  provisions  of  section  521, 
Revised  Statutes  of  Missouri  1919,  the  bur- 
den is  on  the  proponents  of  the  will  to  show 
that  the  testator  was  of  sound  mind  at  the 
time  the  will  was  made.  Bensberg  v.  Wash- 
ington University,  261  Mo.  641,  158  S.  W. 
330;  Turner  v.  Butler,  253  Mo.  loc  cit  215, 
161  S.  W.  745;  Balak  v.  Susanka,  182  Mo. 
App.  468,  168  S.  W.  660. 

[2]  In  will  contests  courts  may  give  a  per- 
emptory instruction  when  there  is  no  sub- 
stantial evidence  to  sustain  the  issue  of  men- 
tal capacity  to  make  the  wilL  Teckenbrodc 
▼.  McLaughlin,  209  Mo.  539,  106  S.  W.  4«; 
Bensberg  v.  Washington  University,  supra; 
McFadin  v.  Catron,  138  Mo.  197,  38  S.  W. 
932,.  39  S.  W.  771. 

[S]  If  there  was  snbstantlal  evidemce  In- 
troduced in  this  case,  showing  that  the  testa- 
trix was  sane  at  the  time  she  executed  the 
will,  then  this  issue  should  have  been  sub- 
mitted to  the  Jury.  On  this  question,  pro- 
ponents introduced  the  two  subscribing  wit- 
nesses, Dr.  Forest  Henry  Staley  and  Dorothy 
B.  Wright 

In  substance  Dr.  Forest  Henry  Staley  tes- 
tified he  was  a  physician  at  Barnes  Hospital 
on  February  28,  1918.  On  the  morning  of 
said  day,  at  about  9  o'clock,  Mary  Carroll, 
the  testatrix,  was  brought  to  said  ho^ltal 
in  a  very  burned  and  very  severe  condition. 
He  examined  her,  and  found  that  she  could 
not  live,  t>ecau8e  of  the  extensive  bums.  "It 
was  found  that  she  was  a  Catholic,  and  a 
priest  was  summoned  to  look  after  her  relig- 
ious side  and  about —  she  remained  in  about 
the  same  condition,  and  when  she  came  In 
she  was  perfectly  conscious,  and  responded  to 
questions  readily.  Her  mind  was  clear  and 
alert"  Between  12  and  1  o'clock  he  went  to 
see  her  again,  and  asked  her  If  she  did  not 
want  to  make  a  will,  and  she  told  him  that 
she  did,  and  he  called  the  head  nurse,  and 
she  took  the  dictation  of  the  will.  The  will 
was  drawn  up.  He  got  all  the  facts  from 
the  testatrix.  Mary  Carroll  signed  the  will 
in  presence  of  the  subcriblng  witnesses. 
While  witness  was  drawing  up  the  will  he 
wanted  a  lawyer  to  check  up  his  work,  and  a 
call  was  put  in  for  Mr.  Oberschelp.  Before 
Mr.  Oberschelp  came  the  will  was  completed, 
it  was  read  to  Mary  Carroll,  and  after  she 
read  It  she  signed  It  Soon  after  Mr.  Obers- 
chelp came  the  will  was  shown  to  him,  and 
he  noticed  that  no  provision  had  been  made 
therein  for  aO'  executor,  and  he  suggestM 
that  another  will  be  drawn  up,  and  an  execu- 
tor be  named  therein.  The  question  was  put 
to  the  testatrix  whom  she  wanted  as  execu- 
trix, and  she  named  Mary  Murphy.  She  was 
told  that  Mary  Murphy  could  not  act,  because 
she  waa  a  married  woman,  and  she  then 
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named  Kate  Martin.  Mr.  Oberachelp  then 
wrote  the  second  will,  which  Is  the  will  In 
question.  The  provisions  In  the  second  will 
are  the  same  as  in  the  first  will.  After  this 
second  will  was  written,  it  was  read  to  Mary 
Carroll,  and  then  handed  to  her,  and  she 
read  it,  and  said  that  it  was  her  last  will  and 
testament,  following  which  she  signed  it  In 
the  presence  of  the  subscribing  witnesses. 
The  witnesses  to  the  will  signed  it  at  tes- 
tatrix's request.  Mary  CarroU  was  over  21 
years  of  age.  On  cross-examination  witness 
testified  that  Mary  Carroll  told  witness  when 
she  was  making  the  will  what  property  and 
money  she  had.  He  wrote  the  words  in  the 
first  will,  "I,  Mary  Carroll,  being  of  clear 
mind  and  with  full  conscience,"  and  meant 
by  that  statement  that  Mary  Carroll  "was 
conscious  and  her  mind  was  clear — certainly, 
from  the  way  she  responded  to  questions  and 
the  way  she  engaged  in  conversation."  Miss 
Bridge  took  the  dictation,  and  everytliing  he 
dictated  he  got  from  Mary  Carroll.  He  asked 
Mrs.  Carroll  how  she  wanted  to  dlaiMse  of 
her  property  and  her  money,  and  she  told 
him  and  started  out  by  saying,  "I  give  five 
hundred  dollars  ,to  my  cousin,  Mary  Mur- 
phy," etc..  Just  in  the  way  the  will  is  written. 
'She  told  me  how  many  brothers  she  had, 
and  named  them,  and  that  one  was  a  police- 
man, who  lived  in  the  city."  She  mentioned 
a  Mrs.  Wilson,  her  cousin.  He  wrote  down 
the  persons  she  mentioned,  and  the  amounts 
she  desired  to  give  each,  exactly  as  she  gave 
them  to  him.  Mr.  Oberschelp,  the  attorney, 
came  not  later  than  15  minutes  after  he  drew 
up  the  first  will.  It  took  Just  a  few  min- 
utes to  write  and  execute  the  second  will.  It 
was  executed  in  15  or  20  minutes  after  the 
attorney  came.  Mary  Carroll  realized  she 
was  going  to  die ;  she  asked  for  the  priest. 
There  was  a  slight  difference  in  the  condition 
of  Mary  Carroll  between  the  period  from  0 
o'clock  to  1:30  and  the  period  from  1:30  to 
the  time  she  died.  She  began  to  have  dlffi- 
cnlty  in  breathing  about  S  o'clock.  She  died 
of  shock.  The  symptoms  of  the  severe  shock 
did  not  come  on  until  Just  preceding  her 
death.  Mary  Carroll  was  able  to  articulate 
up  to  the  time  she  died.  She  died  about  4 
o'clock.  He  saw  her  about  10  minutes  before 
she  died,  and  she  was  still  able  to  talk;  she 
askM  for  a  drink  of  water.  Mary  Carroll 
was  apparently  not  in  much  pain.  She  was 
asked  if  she  was  in  much  pain,  and  she  an- 
swered she  was  not.  The  second  will  was 
executed  about  2  o'clock. 

On  redirect  examination  witness  testified 
he  never  knew  Mary  Carroll  before  the  day 
he  saw .  her  at  the  Barnes  Hospital.  Wit- 
ness asked  Mary  Carroll  how  much  she  de- 
sired to  bequeath  her  brothers',  and  she  re- 
plied, "I  don't  care  to  give  them  anything." 
Witness  told  her  she  would  have  to  give 
them  something  in  order  for  the  will  to  be 
legal,  and  she  said  she  would  leave  a  dollar 
to  each  of  them,    Every  bit  of  Information 


witness  got  for  the  pr^aratlon  of  the  will  he 
got  solely  from  Mary  Carroll.  Mary  Carroll  of 
her  own  free  will  volunteered  every  bit  of  in- 
formation that  appears  in  the  will.  She  told 
witness  she  had  money  in  the  bank  and  some 
I/iberty  Bonds  besides.  Mary  Carroll  told  the 
subscribing  witnesses  to  the  will  to  sign  the 
will  as  witnesses,  and  after  tlie  will  was  read 
to  her  It  was  handed  to  her,  and  she  read  it 
and  made  her  mark  and  said  that  it  was  her 
last  will  and  testament. 

In  substance  Dorothy  B.  Wright,  a  student 
nurse  at  Barnes  Hospital,  testified  that  she 
saw  Mary  Carroll  about  2  o'clock  on  the  day 
the  will  was  executed.  She  saw  "Mr.  Ober- 
schelp recopying  the  win,  and  when  he  got 
through  he  read  it  carefully  to  Mary  Carroll, 
and  asked  her  if  she  agreed  to  all  the  de- 
tails, and  If  it  was  the  way  she  wanted  It,  and 
she  indicated  in  the  affirmative  that  she  was 
perfectly  satisfied  with  It,  and  then  he  asked 
her  if  she  wished  Doctor  Staley  and  myself 
to  witness  it,  and  she  indicated  again  in  tlie 
affirmative."  Mary  Carroll  signed  the  will  in 
witnesses'  presence,  and  she  attested  it.  Tes- 
tatrix was  asked  by  Mr.  Obersch^p  if  she 
wished  to  leave  anything  more  to  her  broth- 
ers, and  she  answered  in  the  negative.  Wit- 
ness was  .not  sure  whether  Mary  Carroll  said 
yes  or  no,  or  whether  she  merely  nodded,  in 
response  to  Mr.  Oberschelp's  question. 

On  cross-examination  witness  testified 
when  she  got  there  all  the  business  of  mak- 
ing the  will  was  over  and  testatrix  was  mere- 
ly answering  questions  with  a  word  or  a  nod, 
she  was  able  to  say,  "yes  or  no."  Witness 
saw  Mary  Carroll  sljgn  two  wills.  "Testatrix 
had  to  be  questioned  as  to  all  the  provisions 
that  were  made,  and  In  a  measure  she  was 
aroused  to  respond." 

The  requisite  test  of  mental  capacity,  suffi- 
cient to  make  a  valid  will,  as  laid  down  by 
our  Supreme  Court,  is: 

"The  rule  in  this  state  is  that  one,  who  is 
capable  of  comprehending  all  his  property  and 
all  persons  who  reasonably  come  within  the 
range  of  his  bounty,  and  who  has  sufficient  in- 
telligence to  understand  his  ordinary  business, 
and  to  know  what  disposition  he  is  making  of 
his  property,  has  sufficient  capacity  to  make  a 
will."  Holton  T.  Cochran,  208  Mo.  loc.  cit.  410, 
106  S.  W.  1064;  Couch  v.  Gentry,  113  Mo.  loc 
dt.  255,  20  S.  W.  890;  Riggin  v.  Westminster 
College,  leo  Mo.  loc.  cit.  679,  61  S.  W.  808; 
Mowry  v.  Norman,  223  Mo.  loc.  dt  474,  122 
S.  W.  724;  Winn  v.  Grier,  217  Mo.  loc.  dt 
445,  117  8.  W.  48;  Sebr  v.  Lindemann,  153  Mo. 
loc.  dt  288,  54  S.  W.  5S7;  Martin  v.  Bowdem, 
158  Mo.  379,  59  S.  W.  227;  Byrne  v.  Eulker- 
Bon,  254  Mo.  loc.  dt  120,  162  S.  W.  171. 

[4]  Measured  by  tiie  above  test,  we  think 
the  evidence  was  sufficient  to  make  out  a 
prima  fade  case  that  the  testatdx  had  suffi- 
dent  mental  capacity  to  make  a  will. 

Dr.  Staley  stated  the  facts  and  acta  of  the 
testatrix,  connected  with  the  making  of  the 
will;   these  tended  to  show  ttiat  the  testa- 
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trlx  knew  wbat  property  she  bad,  the  names 
of  the  persons  who  naturally  came  within  the 
range  of  her  bounty,  and  the  disposition  she 
was  making  of  her  property.  He  testified 
that  the  testatrix  told  him  that  her  property 
consisted  of  money  In  banlc  and  liberty 
Bonds.  No  effort  was  made  to  prove  that 
the  information  given  him  was  not  true.  The 
testatrix  further  gave  Dr.  Staley  the  name 
of  her  relatives.  The  persons  mentioned  by 
her  are  the  persons  stated  In  the  petition 
as  the  heirs  of  the  testatrix. 

Dr.  Staley  testified  that  the  testatrix  of 
her  own  free  will  volunteered  every  bit  of  In- 
formation that  appears  In  the  will;  that  lie 
wrote  down  the  persons  she  mentioned  and 
the  amounts  she  desired  to  bequeath  to  each, 
exactly  as  she  gave  them  to  him;  that,  In  tell- 
ing him  what  she  desired  to  give  each  Tega- 
tee,  she  used  the  words,  "1  give  five  hundred 
dollars  to  my  cousin,  Mary  Murphy,"  etc., 
just  in  the  way  the  will  is  written. 

After  the  will  was  read  to  the  testatrix 
she  read  It,  and  said  It  was  her  last  will  and 
testament.  Dr.  Staley  testified  that  her 
mind  was  clear  and  alert  when  she  came  to 
the  hospital,  and  that  there  was  but  a  slight 
change  In  her  condition  until  Just  a  few  min- 
utes before  she  died.  This  evidence  tended  to 
show  that  testatrix  knew  the  business  she 
was  engaged  In  and  the  disposition  she  was 
making  of  her  property. 

We  think  the  evidence.  Introduced  at  the 
trial,  was  sufficient  to  make  out  a  prima  fade 
case,  and  that  the  question  as  to  the  testa- 
trix's mental  capacity  to  make  a  will  was  for 
the  Jury  to  decide. 

The  action  of  the  lower  court  sustaining 
the  motion  for  a  new  trial  was  proper  and 
should  be  affirmed,  and  the  Commissioner  so 
recommends. 

PER  CURIAM.  The  opinion  of  BBUERE, 
0.,  is  adopted  as  the  opinion  of  the  court. 

The  Judgment  of  the  circuit  court  of  the 
dty  of  St.  Louis  is  accordingly  affirmed. 

ALLEN,  P.  J.,  and  BECKER,  J.,  concur.  . 
DACES,  J.,  not  sitting. 


VOGELSANG  et  al.  v.  BOARD  OF  EDUCA< 
TION  OF  CITY  OF  CAPE  GIRAR- 
DEAU.     (No.    16350.) 


(St  Louis  Court  of  Appeals. 
7,  182L) 


iSiBBovti.    June 


I.  Appeal    and    error    «=»882(I2)— No    com- 
plaint of  error  In  Instruction  adopted  by  com- 
plainant. 
Appellant  will'  not  be  heard  to  complain 
about   an   error  in  an  instruction,    where   he 
adopted  the  same  error  in  his  own  instructions. 


2.  Sohools  and  school  districts  €s»84— Clause 
in   construction  contract   relating  to  Insur- 
ance held  not  to  Include  derrick. 
A   section   of   a   contract   to   construct   a 
school  building,  requiring  the  school  board  to 
take  out  insurance  to  cover  "all  work  incor- 
porated in  the  building  and  all  material  for  the 
firm  in  or  about  the  premises,"  did  not  include 
a  derrick  owned  by  the  contractors  and  fur- 
nished and  used  by  them. 

Appeal  from  Cape  Girardeau  Court  of  (3om- 
mon  pleas ;  John  A.  Snider,  Judge. 
"Not  to  be  officially  published." 

Action  by  August  Vogelsang  and  Henry 
Vogelsang,  composing  the  firm  of  Vogelsang 
Bros.  Construction  (Company,  against  the 
Board  of  Education  of  the  City  of  Cape 
Girardeau.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed  In  part,  and  re- 
manded, with  directions. 

L.  L.  Bowman  and  SpradUng  &  Burroaghs, 
all  of  Cape  Girardeau,  for  appellant 

Edw.  D.  and  David  B.  Hays,  of  Cape 
Girardeau,  for  respondents. 

BECKER,  J.  This  action  was  Instituted  in 
two  counts.  In  the  first  count  plaintiffs  seek 
to  recover  the  sum  of  $300  as  a  balance  due 
on  a  contract  made  to  build  an  addition  to  the 
Lincoln  School  in  Cape  Girardeau,  Mo.,  while 
by  the  second  count  plaintiffs  seek  to  recover 
$120.74  for  damages  sustained  by  them  as  the 
result  of  defendants'  failure  to  maintain  In- 
surance according  to  the  terms  of  the  build- 
ing contract,  on  the  work  which  the  plaintiffs 
were  doing  on  another  and  different  build- 
ing from  the  one  named  in  the  first  count. 
The  case  was  tried  to  the  court  and  a  Jury, 
and  resulted  In  a  verdict  for  plaintiffs  on 
each  count  From  the  resulting  Judgment, 
defendants  appeal. 

As  to  the  first  count,  It  appears  that  in 
the  contract  entered  Into  between  plaintiffs 
and  defendants,  whereby  plaintiffs  agreed  to 
build  an  addition  to  the  Lincoln  School  for  a 
sum  approximating  $10,000,  It  was  provided, 
among  other  things,  that  plaintiffs  should 
foinlsb — 

"and  set  up  in  the  basement  one  S-36-7  Ideal 
cast  iron  sectional  boiler,  or  equal,  having  the 
cHpncity  of  8,150  square  feet,  provided  with 
fire  draft  and  dean-out  door  complete,  and  a 
full  set  of  complete  sliaking  and  dumping 
grates." 

The  boiler  which  plaintiffs  Installed  In  the 
building  was  a  Capital  boiler  which  had  been 
used  about  four  years.  The  building,  ac- 
cording to  the  contract  was  to  be  built  ac- 
cording to  certain  drawings  and  sepeclflca- 
tions  furnished  by  the  architect  and  made  a 
part  of  the  contract  and  all  of  the  work 
under  the  contract  was  required  to  be  done — 

"under  the  direction  of  said  architect  and  liUi 
decision  as  to  the  true  construction  and  mean- 
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ing  of  the  -drawing  aod  specifications  sbafl  be 
final." 

When  plalntlffg  had  finished  the  buUdlng, 
the  architect,  after  making  an  Inspection, 
Issued  to  the  plaintiffs  his  final  Inspection 
certificate  for  the  final  payment;  but  when 
the  time  for  payment  arrived  some  member 
of  the  board  of  education  raised  the  question 
as  to  whether  or  not  the  Capital  boiler  in- 
stalled In  the  school  by  plaintiffs  under  the 
contract  was  a  compliance  with  tiie  terms  of 
the  said  contract,  which  called  for  an  "S-36-7 
Ideal  cast  iron  sectional  boiler,  or  equal," 
notwithstanding  the  approval  by  the  ardiitect 
and  the  agreement  in  the  contract  that  the 
an^ltecfs  decision  should  be  finaL 

To  settle  the  controversy  it  was  agreed 
between  plaintiffs  and  defendants,  and  for 
the  purpose  of  determining  whether  or  not 
plaintiffs  had  complied  with  their  contract, 
that  a  competent  licensed  Inspector  should 
examine  the  boiler  placed  In  the  school — 

"within  30  days  and  report  the  condition  and 
value  of  the  boiler  to  the  board  of  education, 
and  if  his  report  shows  the  condition  of  the 
boiler  to  be  good  and  its  value  equal  to  a  new 
Ideal  boiler,  such  as  specified  by  the  architect 
to  be  placed  in  the  above-named  building,  the 
obligation  of  the  Vogelsang  Bros.  Construction 
Company  will  have  ceased;  or  if  the  board 
of  education  fails  to  have  this  examination  and 
report  made  within  30  days,  the  obligation  of 
said  contractors  shall  cease.  Should  this  re- 
port show  the  boiler  to  be  inferior  or  of  less 
value  than  the  boiler  specified  by  the  architect, 
then  the  said  Togelsasg  Bros.  Construction 
Company  agrees  to  purchase  and  install  one 
Ideal  boiler  manufactured  by  the  American 
Radiator  Company,  of  the  size  and  kind  speci- 
fied by  the  architect.  To  protect  the  school 
board  in  this  obligation  and  agreement,  the  said 
Vogelsang  Bros.  Construction  Company  agrees 
to  allow  the  board  of  education  to  hold  back 
a  sum  of  |300,  which  amount  will  be  paid  the 
said  Vogelsang  Bros.  Construction  Company 
upon  the  final  settiement  of  the  above  matter." 

In  conformity  with  the  said  agreement  a 
licensed  inspector  made  a  special  inspection 
of  the  boiler,  and  made  a  written  report 
thereof,  which  set  out  several  defects  whldi 
in  his  opiaion  needed  to  be  remedied;  but 
nowhere  In  said  report  is  there  anything  said 
as  to  whether  the  C&pital  boiler  installed 
therein  is  as  good  as  and  equal  in  value  to  a 
new  Ideal  boiler,  nor  from  said  r^ort  can 
that  question  be  determined.  It  is  conceded 
that  the  said  Inspection  was  the  only  one 
made  under  the  agreement  between  the  plain- 
tiffs and  defendants  for  an  infection  of  the 
iKjIler. 

The  plaintiffs  made  the  changes  suggested 
In  the  inspector's  report,  with  the  exception 
of  putting  in  a  fusible  plug,  which  it  Is  con- 
tended was  not  essential,  and  also  that  the 
type  of  Ideal  boiler  specified  In  the  contract 
did  not  have  a  fusible  plug  on  It.  Plaintiffs, 
after  the  report  of  the  inspector  and  the  mak- 


f  Ing  of  the  changes  therein  outlined,  made  de- 
mand for  the  $300  withheld  under  said  writ- 
ten agreement,  but  defendants  refused  pay- 
ment. 

At  the  trial  plaintiffs  adduced  substantial 
testimony  tending  to  prove  tliat  the  Capital 
boiler  Installed  in  the  building  had  a  much 
greater  heating  capacity  than  the  size  S-36-7 
Ideal  boiler,  and  that  there  would  be  an 
economy  In  the  use  of  the  larger  or  oversize 
boiler  In  the  matter  of  the  coal  consumed  for 
the  purpose  of  heating  the  building,  and  there 
was  also  testimony  tending  to  show  that  the 
boiler  installed  Was  "equal"  to  the  boiler 
specified  In  the  contract  to  which  It  was  re- 
quired to  measure  up. 

[1]  Appellants  complain  that  Instruction 
numbered  3  given  for  plaintiffs  below  con- 
tains error.  In  that  it  told  the  Jury  that  the 
school  building  was  to  be  equipped  with  "one 
S-36-7  Ideal  cast  Iron  sectional  boiler,  or 
equal,  having  a  capacity  of  3,150  square  feet," 
when  in  point  of  fact  the  contract  required 
such  boiler  to  be  a  new  S-36-7  Ideal  boiler." 
From  an  examination  of  the  instructions 
given  at  the  request  of  appellants,  defend- 
ants below,  it  appears  that  their  Instructlcn 
numbered  3  contains  the  Identical  error.  It 
needs  no  citation  of  authority  that  lander 
these  circumstances  appellants  will  not  be 
heard  to  complain,  since  they  adopted  the 
same  error  in  their  own  Instructions.  But  see 
Smart  v.  Kansas  City,  208  Mo.  1C2, 105  S.  W. 
709,  14  L.  R.  A.  (N.  S.)  565,  123  Am.  St.  Rep. 
415,  13  Ann.  Cas.  932 ;  Lange  v.  Mo.  Paa  Ry. 
Co.,  208  Mo.  458,  106  S.  W.  660. 

The  instructions  given  fully  and  fairly 
presented  the  case  to  the  jury,  and  it  Is 
readily  apparent  from  a  reading  of  the  record 
In  this  case  that  the  judgment  for  plaintiffs 
on  the  first  count  is  for  the  right  party,  and, 
finding  no  error  therein  prejudicial  to  ap- 
pellants' rights,  we  rule  that  the  judgment 
thereon  should  be  affirmed. 

As  to  the  second  count:  Plaintiffs  were 
erecting  a  school  building  for  defendants  un- 
der a  written  contract,  one  of  the  stipulations 
of  which  was  as  follows: 

"The  owner  shall,  during  the  progress  of  the 
work,  maintain  full  insurance  on  said  work,  in 
his  own  name  and  in  the  name  of  the  contrac- 
tor, against  loss  or  damage  by  fire,  lightning,  or 
cyclone.  The  cost  of  said  insurance  shall  be 
prorated  between  the  owner  and  contractor, 
the  contractor  paying  the  full  amount  for  the 
actual  time  consumed  in  the  completion  of  his 
contract.  The  policies  shall  cover  all  work 
incorporated  in  the  building,  and  all  materials 
for  the  same  in  or  about  the  premises,  and 
shall  be  made  payable  to  the  parties  hereto,  as 
their  interest  may  appear." 

During  the  course  of  the  construction  o£ 
the  building  a  derrick  belon'glng  to  plaintiffs, 
which  they  had  upon  the  groimds  and  were 
using  in  and  about  the  work  of  the  construc- 
tion of  the  said  building,  was  wrecked  by  a 
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cyclone,  to  plaintiffs'  damage  in  the  stun  of 
$120.74.  It  appears  that  defendants  had 
failed  to  take  ont  insurance  as  required  un- 
der the  terms  of  the  contract,  which  fact, 
however,  was  unknown  to  plaintiffs,  who  re- 
lied upon  the  said  provision  oil  the  contract, 
and  bad  not  taken  out  any  insurance  to  pro- 
tect themselves.  There  is  no  question  but 
tlmt  the  derrick  was  wrecked  by  the  cyclone, 
and  that  the  damage  sustained  by  plaintiffs 
Is  the  amount  alleged  In  their  petition. 

[2]  A  reading  of  the  section  of  the  con- 
tract above  set  forth,  which  requires  defend- 
ants to  take  out  Insurance  to  cover  "all  work 
incorporated  In  the  building  and  all  material 
for  the  same  In  or  about  the  premises,"  clear- 
ly cannot  be  construed  to  Include  a  derrick 
oiwned  by  the  contractors,  and  furnished  and 
used  by  them  In  and  about  the  construction 
of  the  building.  It  therefore  follows  that, 
even  though  the  defendants  below  had  com- 
plied with  the  contract  with  reference  to 
taking  out  insurance,  such  insurance  would 
not  have  availed  plaintiffs  with  reference  to 
the  damage  they  suffered  by  the  wrecking  of 
their  derrick  by  a  cyclone. 

The  second  count  In  plaintiffs'  petition, 
therefore,  fails  to  set  out  facts  sufficient  to 
constitute  a  cause  of  action.  This  matter 
was  specifically  called  to  the  attention  of  the 
learned  trial  court  in  defendants'  motion  in 
arrest  of  Judgment,  but  was  overruled.  It 
follows  that  the  Judgment  against  defend- 
ants on  the  second  count  of  plaintiffs'  peti- 
tion should  be,  and  (he  game  is,  reversed. 

The  result  following  from  the  foregoing 
views  is  that  the  Judgment  is  reversed,  and 
the  cause  remanded  with  directions  to  the 
trial  court  to  enter  Judgment  for  plaintiffs 
for  $361.50,  with  interest  at  the  rate  of  6  per 
cent  per  annum  from  the  date  of  the  Judg- 
ment in  the  court  below. 

ALLEN,  P.  J.,  concurs. 
DACES,  J.,  not  sitting. 


STATE  ex  raL  YOUNGMAN  v.  CALHOUN, 
Cirwit  Jydge.    (No.  17409.) 

(St.  Louis  Court  of  Appeals.    Missouri.    May  3, 
1921.    Behearing  Denied  June  7,  1^1.) 

I.  Evidence  €=>4S6— Parol  evidence  Inadmissi- 
ble to  show  the  meaning  of  a  word  which  Is 
not  ambiguous. 
In  a  contract  for  the  sale  of  physicians' 
practice,  a  provision  that  the  sellers  will  not 
"establish"  themselves  as  practicing  physicians 
and  surgeons  within  five  miles  of  a  specified 
place   is  not   ambignoua   with   respect  to   the 
quoted  word,   and  parol   evidence   is  not  ad- 
missible to  show  the  intention  of  the  parties 
as  to  its  meaning. 
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2.  ProMbltlon  (8=3lO(2)— Want  of  Inrisdictloa 
held  to  appear  as  a  matter  of  law  on  the  (aoe 
of  a  Judgment  awarding  an  injunction  so  that 
prohibition  would  He. 

The  word  "establish"  as  used  in  a  contract 
for  the  sale  of  a  physicians'  practice,  and  pro- 
viding that  the  sellers  would  not  establish  them- 
selves as  practicing  physicians  and  surgeons 
within  five  mQes  from  a  specified  place,  was 
unambiguous,  and  did  not  call  for  extrinsic  evi- 
dence to  show  the  intention  of  the  parties  as 
to  its  meaning,  and  hence  a  judgment,  award- 
ing an  injunction  and  involving  a  construction 
of  sneh  word  contrary  to  its  plain  meaning, 
showed  an  excess  of  jurisdiction  as  a  matter 
of  law  as  distinguished  from  a  matter  of  fact, 
and,  there  being  no  adequate  remedy  by  appeal, 
error,  or  otherwise,  prohibition  would  lie  to 
prevent  the  enforcement  of  such  injunction. 

3.  Contraots  «=3202 (2)— Contract  In  restraint 
of  trade  strictly  construed. 

A  contract  by  which  physicians  sold  their 
practice  and  agreed  to  refrain  from  establish- 
ing themselves  as  practicing  physicians  and 
surgeons  within  five  miles  from  a  specified 
place  is  one  clearly  in  restraint  of  trade  and 
personal  liberty,  and  should  not  be  construed 
to  extend  beyond  its  fair  import. 

4.  Good  will  €=36(4)— Coatraet  for  sale  of  a 
physiciau'  practice  construed  In  respeot  to 
restriotiOB  oa  seliers  as  to  oontinuing  prac- 
tice. 

A  contract  by  which  physicians  sold  their 
practice  and  agreed  not  to  "establish"  them- 
selves as  physicians  and  surgeons  within  a  ra- 
dius of  five  miles  of  spedfied  premises.  Acid 
not  violated  by  the  sellers,  where  they  estab- 
lished an  o£Sce  outside  of  the  five-mile  limit, 
though  they  occasionally  made  calls  on  patients 
within  snch  limits,  .and  received  calls  at  their 
office  from  patients  living  within  the  prescribed 
limits. 

"Not  to  be  otHdally  pubUshed." 
Original  proceedings  by  the  State,  on  the 
relation  of  Jacob  A.  Xoungman,  against  Hon. 
John  W.  Calhoun,  Judge  of  the  Circuit 
Court  of  the  City  of  St.  Louis,  for  a  writ 
of  prohibition.  Temporary  writ  made  per- 
manent 

Brownrigg,  Mason  &  Altman,  of  St.  Louis, 
for  relator. 

Frank  A.  Habig,  of  St  Louis,  for  respond- 
ent 

BECKBB,  J.  This  is  an  original  proceed- 
ing by  the  relator  to  prohibit  respondent,  as 
a  circuit  Judge,  from  undertaking  to  enforce 
against  the  petitioner  certain  portions  of  a 
Judgment  or  decree  of  injunction  entered  in 
the  circuit  court  of  the  city  of  St.  Louis,  in 
a  case  in  which  Louis  P.  Habig  is  plaintiff 
and  Jacob  A.  Toungman,  the  relator  herein, 
is  defendant. 

In  response  to  a  preliminary  rule  in  pro- 
hibition respondent  made  a  return,  wblcli, 
by  consent  of  counsel,  is  to  be  taken  as  a 
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demurrer  to  the  application  filed  by  the  re- 
lator and  to  our  said  preliminary  .writ,  and 
we  have  the  case  under  submission  as  on 
motion  for  Judgment  on  the  pleadings. 

The  facts  are  substantially  as  follows: 
Louis  A.  Hablg  and  Jacob  A,  Toungman  are 
both  physicians.  Dr.  Hablg,  tip  until  the 
spring  of  1919  was  practicing  medicine  in 
the  state  of  Illinois,  while  Dr.  Youngman 
practiced  in  the  city  of  St.  Louis,  and  was 
the  owner  of  the  property  known  as  5817 
Qravols  avenue,  which  he  used  both  for  his 
residence  and  for  his  office.  Dr.  Xoungman 
sold  his  said  home  to  Dr.  Hablg,  who  moved 
into  the  house  and  took  up  the  practice  of 
medicine.  The  property  was  sold  and  con- 
veyed to  Dr.  Hablg  by  Dr.  Youngman  and 
his  wife  with  the  following  agreement  In- 
cluded In  and  as  a  part  of  the  contract  of 
sale,  namely: 

"The  owners  agree  not  to  establish  them- 
selves as  a  practicing  physician  and  surgeon 
within  a  radius  of  five  miles  of  the  above  prem- 
ises after  December  1, 1919,  for  a  period  of  five 
.years." 

Shortly  after  the  said  sale  Dr.  Youngman 
made  a  visit  to  Florida,  and  upon  his  re- 
turn opened  an  office  at  the  comer  of  Grand 
and  Lafayette  avenues.  In  the  city  of  St. 
Louis,  for  the  practice  of  medicine,  and  be- 
gan making  calls  wlthtn  the  said  prohibited 
district.  Thereupon  suit  was  filed  by  Dr. 
Habig  to  enjoin  Dr.  Youngman  from  opening 
or  maintaining  the  said  office  and  to  enjoin 
him  from  practicing  medicine  or  surgery  in 
any  manner  with  any  former  i>atients,  or 
any  other  persons  living  within  the  prohibit- 
ed district.  After  the  suit  was  filed,  but 
prior  to  the  hearing  of  the  appUcatioD  to 
show  cause.  Dr.  Youngman,  admitting  that 
his  new  location  was  within  the  prohibited 
district,  closed  his  ofSce  at  Grand  and  La- 
fayette avenues,  and  made  a  tender  of  all 
fees  he  earned  at  such  office,  as  well  as  the 
costs  of  the  suit.  Upon  final  bearing  the 
temporary  Injunction  which  liad  theretofore 
been  Issued  was  made  permanent.  Among 
other  things,  the  injunction  prohibits  Dr. 
Youngman  from  making  calls  within  the 
district,  or  treating  patients  or  residents  of 
the  district  who  might  call  at  his  office,  which 
is  now  established  at  Sapplngton,  Mo.,  con- 
cededly  outside  of  the  district.  Thereupon 
relator  filed  this  application  for  a  writ  of 
prohibition  on  the  ground  that  the  decree  of 
the  said  respondent  as  Judge  of  the  circuit 
court  of  the  city  of  St.  I-ouls  is  in  excess 
of  his  Jurisdiction  and  of  the  Jurisdiction  of 
the  said  court  in  said  cause  to  the  extent 
that  said  decree  enjoins  the  said  petitioner 
from  engaging  in  the  practice  of  medicine 
or  surgery  in  any  manner  with  any  of  his 
former  patients  or  any  other  patients  or 
persons,  and  from  engaging  in  the  practice 
Of  medicine  or  surgery  in  any  manner  with 
any  of  hl;a  former  patients  or  any  other  pa- 


tients or  persons  within  a  radius  of  five 
miles  or  less  from  the  said  premises,  when 
in  fact  the  petitioner  did  not  bind  or  obli- 
gate himself,  under  the  said  contract  of 
sale,  further  than  to  refrain  from  establish- 
ing or  maintaining  an  office  for  the  practice 
of  medicine  or  surgery  within  the  said  dis- 
trict, and  prays  that  said  respoodent  be 
prohibited  from  in  any  way  nndertaking  to 
enforce  against  petitioner  the  said  Judgment 
or  decree,  unless  it  be  to  the  extent  of  pre- 
venting the  said  petitioner  from  opening  or 
establishing  an  office  for  the  practice  of 
medicine  and  surgery  within  the  said  dis- 
trict, during  the  period  of  five  years  from 
the  1st  day  of  December,  1919. 

The  decree  of  injimction  Issued  by  learn- 
ed respondent  Judge  against  the  relator  here- 
in is  thus  assailed  on  the  ground  that  said 
injunction  is  in  part  at  least  in  excess  of 
the  Jurisdiction  of  the  said  court  It  is  no 
longer  open  to  controversy  bat  that — 

"if  the  facts  of  a  given  case  show  either  want 
of  jurisdiction  or  excess  thereof,  together  with 
an  absence  of  an  adequate  remedy  at  law  or  in 
equity,  a  case  is  made  warranting  the  issuance 
of  the  writ.  It  should  be  observed  that,  al- 
though want  of  Jurisdiction  and  excess  of  juris- 
diction are  commonly  referred  to  and  consider- 
ed as  separate  grounds  for  the  issuance  of  the 
writ,  there  is  in  principle  little  distinction  be- 
tween them,  as  each  means  an  attempt  by  a 
court  or  person  to  take  judicial  action  without 
judicial  power  or  authority  for  such  action." 
State  ex  rel.  Term.  Ky.  Co.  v.  Tracy,  237  Mo. 
109,  loc.  cit.  118,  140  a  W.  888,  890  (37  L. 
B.  A.   [N.  S.]   448). 

PlalntilTB  petition  below  charges  specifi- 
cally that  the  defendant  is  violating  the 
terms  of  a  written  contract,  which  contract 
is  set  out  therein  In  hsec  verba.  That  iwr- 
tion  of  the  contract  of  sale  which  Dr.  Young- 
man is  alleged  to  be  violating  is  as  follows : 

"The  owners  (meaning  Dr.  Youngman  and 
his  wife)  agree  not  to  establish  themselves  as 
a  practicing  physician  and  surgeon  within  a 
radius  of  five  miles  of  the  above  premises  after 
December  1,  1919,  for  a  period  of  five  years." 

[1,  2]  At  the  outset  it  is  necessary  for  us 
to  determine  whether  the  phrase,  "to  estab- 
lish themselves  as  a  practicing  physician 
and  surgeon,"  is  ambiguous.  We  note  that 
learned  counsel  for  respondent  specifically 
deny  that  this  phrase  Is  ambiguous,  and  to 
this  viewiKiint  we  readily  agree,  and  since 
we  are  of  the  opinion  that  these  words  as 
used  in  the  contract  have  an  ordinary  mean- 
ing, plain  and  unambiguous  when  read  in 
connection  with  the  other  i)ortions  of  the 
contract,  it  follows  that  extrinsic  evidence  as 
to  their  meaning  is  not  necessary,  nor  would 
such  evidence  be  admissible  on  the  trial  of 
the  case  on  its  merits.  Thus,  then,  the  con- 
troversy resolves  Itself  upon  the  applicatioii 
before  us  Into  a  question  of  Jurisdiction  as 
a  matter  of  law  as  distinguished  from  matter 
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of  fact,  and  therefore,  since  it  la  readily 
apparent  that  the  ordinary  remedies  by  ap- 
peal, error,  etc^  .would  not  furnish  adequate 
relief  to  relator,  we  have  before  us  a  ques- 
tion properly  Invoking  the  discretion  of  this 
court  whether  or  not  upon  the  record  before 
us  relator  la  entitled  to  a  writ  of  prohibi- 
tion. 

[3]  The  contract  In  question  is  clearly  one 
In  restraint  of  trade  and  personal  liberty, 
and  as  snch  should  not  be  oonstmed  to  ex- 
tend beyond  its  fair  import.  Haldeman  v. 
Slmonton,  65  Iowa,  146,  7  N.  W.  493;  Bow- 
ers V.  Whittle.  63  N,  H.  147,  56  Am.  Rep. 
499;  fiarron  v.  CoUenbaugh,  114  Iowa,  71, 
86  N.  W.  63. 

[4]  Under  the  contract  in  question  Dr. 
Yonngman  bound  himself  not  to  establish 
himself  as  a  practicing  physician  or  surgeon 
within  a  certain  district  for  a  definite  i>eriod 
of  time.  It  is  conceded  that  in  opening  an 
office  at  Grand  and  Lafayette  avenues,  in 
the  city  of  St.  Louis,  Dr.  Xoungman  violated 
this  agreement,  and  prior  to  the  trial  of 
the  case  below  he  gave  up  his  office  at  said 
location,  and  tendered  into  court  the  fees 
which  had  come  to  tiim  as  a  practicing  phy- 
sician while  located  at  said  place,  and  at 
the  same  time  tendered  the  costs  of  the  suit 
up  to  the  date  of  such  tender.  At  the  time 
of  the  hearing  of  the  case  Dr.  Toungman  had 
esttibllshed  an  office  at  Sapplngton,  Mo.,  a 
place  admittedly  more  than  five  miles  dis- 
tant from  Dr.  Zoungman's  former  residence 
and  location  on  Gravels  avenue,  which  be 
had  sold  to  Dr.  Habig. 

What  did  the  parties  to  this  contract  mean 
by  the  language  in  the  bill  of  sale  to  the 
eftect  that  Dr.  Youngman  would  not  establish 
himseU  as  a  practicing  physician  and  sui^ 
geon,  etc.?  After  mature  reflection  we  can 
come  to  no  other  view  than  that  the  parties 
to  the  contract  Intended  thereby  that  Dr. 
Yonngman  should  not  maintain  an  office  for 
the  practice  of  medicine  or  surgery  within 
the  prescribed  district,  and  nothing  more. 
In  other  words,  it  was  Intended  by  this  por- 
tion of  the  contract  to  restrain  Dr.  Toung- 
man  from  opening  up  an  office  as  a  practic- 
ing physician  or  surgeon  at  any  polAt  with- 
in five  miles  of  the  home  which,  under  the 
agreement  of  sale,  was  sold  by  Dr.  Young- 
man  to  Dr.  Habig.  We  cannot  read  the  lan- 
guage of  this  agreement  as  intending  to 
mean  that  Dr.  Youngman  was  not  at  any 
time  within  five  years  to  call  upon  or  pre- 
scribe for  any  person  living  within  a  radius 
of  fire  miles  of  his  former  home.  It  would 
seem  as  though  Dr.  Habig  was  satisfied  with 
the  protection  afforded,  namely,  that  Dr. 
Youngman,  for  the  specific  period  of  time, 
would  not  open  up  and  establish  an  office 
for  the  practice  of  medicine  within  five  miles 
of  his  former  residence  and  office. 

In  the  light  of  this  view  it  is  clear  that  the 


decree  entered  below  by  the  learned  circuit 
judge,  in  so  far  as  it  restrains  and  enjoins 
Dr.  Youngman,  in  his  practice  of  medicine 
and  surgery,  from  making  calls  within  said 
prescribed  district,  or  treating  patients  living 
within  said  district,  or  from  treating  former 
patients  or  residents  of  such  district  who 
might  call  at  his  office,  even  though  it  is 
established  outside  the  said  district,  goes 
beyond  the  terms  of  said  contract,  and  is 
therefore  to  that  extent  In  excess  of  the  ju- 
risdiction of  the  said  learned  trial  Judge, 
respondent  here. 

Our  temporary  writ  of  prohibition  here- 
tofore issued  herein  prohibits  the  respondent 
herein  from  In  any  way  undertaking  to  est- 
force  against  the  petitioner  its  said  Judg- 
ment or  decree  except  in  so  far  as  it  en- 
joins him  from  opening  or  establishing  an 
office  for  the  practice  of  medicine  or  su^-gery 
within  a  radius  of  five  miles  of  6^7  Oravols 
avenue,  St.  Louis,  Mo.,  for  a  period  of  five 
years  from  December  1,  1919,  until  the  fur- 
ther order  of  this  court.  For  the  reasons 
Indicated  above  the  temporary  writ  should 
be  made  permanent  Accordingly  it  ia  ao 
ordered. 

ALLEN,  P.  J.,  ooncura. 


MoNEILL  M  al.  V.  WABASH  RY.  CO. 

(No.  16249.) 

(St.  Louis  Court  of  Appeals.  Missouri.  May 
3,  1921.    Rehearing  Denied  June  7,  1921.) 

1.  AotiOB  «s>27(3)  —  Consigaee  nay  sua  M 

common-law  liability. 
Where  a  carrier  undertook  to  transport 
breeding  ewes  to  an  independent  stockyard  in 
St.  Louis,  but  they  were  delivered  to  yards  in 
Illinois,  and  nold  for  immediate  slaughter,  the 
consignee  may  recover  on  the  carrier's  com- 
mon-law liability,  regardless  of  the  written  con- 
tract, and  may  show  that  wrong  destination  was 
inserted  therein  by  mistake. 

2.  Evldeaca  «s>433(6)  —  Coasignee  nay  show 
that  written  coatraot  did  not  express  deatia* 
atlon. 

Consignee  of  live  stock  may  show  that  the 
written  contract  did  not  express  the  correct 
destination,  and  that  after  the  receiving  agent 
attempted  to  correct  it  it  was  again  changed  by 
another  agent  of  the  carrier. 

3.  Carriers  ®=32 1 2— Delivery  of  sheep  to  tamo 
consignee  at  wrong  yards  held  not  to  exon- 
arete  earrler. 

Where  a  carrier  had  knowledge  that  the 
shipper  was  the  owner  of  breeding  ewes  con- 
signed to  an  agent  at  the  independent  stock- 
yards at  St.  Louis,  the  fact  that  the  carrier 
wrongfoUy  delivered  them  to  the  same  agent 
at  other  yards,  where  they  were  sold  for  im- 
mediate slaughter,  will  not  exonerate  the  car- 
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rier,  which  was  advised  if  sent  to  the  rariSB 
where  delivered  they  would  be  sold  for  slaugh- 
ter, for  the  consignee  is  to  be  regarded  as  an 
agent  of  the  owner  to  receive  only  at  the  proper 
destination. 

4.  Carriers  «=>230(l)— Waiver  of  right  of  ac- 
tion for  inlsdellvery  by  acceptance  of  pro- 
ceeds from  sale  of  breeding  ewes  held  for 
Jury. 

Where  an  owner  of  breeding  ewes,  which 
had  been  delivered  by  carrier  to  the  wrong 
yards,  where  they  were  riaughtered,  accepted 
the  proceeds  of  their  sale,  did  not  waive  as  a 
matter  of  law  his  right  of  action  against  the 
carrier  which  made  the  misdelivery,  but  the 
question  should  be  submitted  to  the  jury. 

5.  Estoppel  (Ss>l  19  — Where  reasonable  minds 
can  differ,  question  of  waiver  Is  fpr  Jury. 

Question  of  waiver  is  one  of  intention  de- 
pending on  the  circumstances  of  the  case,  and  if 
reasonable  minds  can  draw  different  conclusions 
it  is  for  the  jury. 

6.  Carriers  <S=»229<5)— An  award  of  $2,125 
for  misdelivery  of  218  breeding  ewes  which, 
as  a  result,  were  sold  for  slaughter,  held  not 
excessive. 

In  an  action  against  a  railroad  company  for 
damages  for  the  conversion  of  a  shipment  of 
218  breeding  ewes,  which  as  a  result  was  sold 
for  slaughter,  the  award  of  $2,125  held,  under 
the  evidence,  not  excessive. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;  E.  S.  Gaatt,  Judge. 

Action  by  J.  P.  McNeill,  Mark  U  McNeill, 
and  A.  H.  McNeill,  9  partnership  doing  busi- 
ness under  the  name  of  3.  P.  McNeill  &  Co., 
against  the  Wabash  Railway  Company. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed, 

N.  S.  Brown,  of  St.  Louis,  and  A.  C.  Whit- 
son,  of  Mexico,  Mo.,  for  appellant 

Abbott,  Fauntleroy,  Culleu  &  JEJdwards,  of 
St  Louis,  for  respondents. 

BRUERB,  C.  This  Is  an  action  against 
the  defendant  a  common  carrier,  for  alleged 
damages  resulting  to  the  plaintiffs  by  rea- 
son of  the  wrongful  delivery  by  the  defend- 
ant of  certain  live  stock  belonging  to  the 
plaintiffs.  Plaintiffs  recovered,  and  defend- 
ant prosecutes  the  appeal. 

The  cause  of  action  stated  In  the  petition 
is  as  follows: 

"That  on  the  16th  day  of  January,  1918,  the 
plaintiffs  delivered,  and  the  defendant  received, 
218  head  of  sheep,  being  brcort'ng  ewes,  which 
defendant  agreed  for  in  consideration  of  certain 
freight  charges  paid,  well  and  safely  to  carry 
from  Mexico,  Mo.,  to  St.  T>ouis,  Mo.,  and  at  the 
latter  place  to  deliver  the  same  to  the  plaintiffs, 
or  their  agents  or  assigns;  but  the  defendant, 
in  violation  of  its  said  agreement  and  in  total 
disregard  of  its  duty  as  common  carrier  as 
aforesaid,  so  carelessly  and  negligently  conduct- 
ed  itself  in   the   premises  that  said  property 


I  was  not  delivered  to  the  plaintiffs,  its  agents, 
I  or  assigns,  in  St  Louis,  Mo.,  and  that  said 
defendant  failed  and  neglected  to  deliver  said 
property  at  its  destination  to  the  plaintiffs,  or 
to  any  one  for  them,  but  on  the  contrary  the 
said  defendant  wrongfully  diverted  said  stock 
to  National  Stockyards,  in  the  state  of  Illinois, 
and  delivered  them  to  a  live  stock  commission. 
firm,  who  were  engaged  in  the  business  of  re- 
ceiving and  selling  such  sheep  for  immediate 
slaughter,  and  that  by  reason  of  the  delivery 
by  the  defendant  of  said  sheep  to  said  parties 
in  the  state  of  Illinois,  and  by  reason  of  its 
failure  to  deliver  them  to  the  point  of  destina- 
tion, to  wit  St  Louis,  Mo.,  said  breeding  ewes 
and  all  of  them  were  sold  for  immediate jslaugh- 
ter,  and  were  slaughtered,  and  that  plaintiffs 
received  on  account  of  the  sale  and  slaughter 
of  said  sheep  the  sum  of  $1,799.81;  that  the 
total  value  of  said  sheep,  as  breeding  ewes, 
was  $4.S60,  and  that,  by  reason  of  the  wrongful 
acts  of  the  defendant  above  set  forth,  plain- 
tiffs were  damaged  in  the  sum  of  $2,560.90." 

The  answer  contains  a  g«ieral  denial,  and. 
In  addition,  pleads: 

(1)  That  the  sheep  referred  to  in  plaintiffs' 
petition  were  received  and  transported  by  the 
defendant  under  and  subject  to  the  terms  of 
a  written  contract,  whereby  it  was  agreed 
between  the  plaintiffs  and  defendant  that  de- 
fendant should  transport  the  sheep  from 
Mexico,  Mo.,  to  the  National  Stockyards,  at 
Illinois,  and  there  deliver  the  same  to  the 
Woodson-Fennewald  Commission  Company, 
the  consignee  named  in  the  contract;  that 
defendant  fully  complied  with  the  provisions 
of  said  contract  and  transported  said  sheep 
from  Mexico,  Mo.,  to  the  National  Stock- 
yards, in.,  and  made  delivery  thereof  to  said 
Woodson-Fennewald  Commission  Company. 

(2)  That  the  plaintiffs  appointed  the  said 
Woodson-Fennewald  Commission  Company 
its  agents  to  receive  and  take  delivery  of 
said  sheep  at  its  destination  and  that  the 
said  commission  company  received  the  sheep, 
as  the  agent  of  the  plaintiffs,  and  sold  the 
same  at  the  National  Stockyards,  111.,  for 
and  on  behalf  of  the  plaintiffs,  that  the  ^in- 
tlffs  received  the  proceeds  of  said  sale,  and 
by  BO  doing  waived  any  right  they  had  or 
may  have  had  to  have  said  sheep  delivered 
at  St.  Lonls,  Mo.,  and  that  plaintiffs  there- 
fore were  estopped  from  asserting  their  claim 
for  damages  set  up  in  the  petition. 

In  their  reply,  plaintiffs  denied,  under  oath, 
that  they  executed  the  contract  set  up  In 
the  answer,  and  averred  therein  that  they 
made  a  contract  with  the  defendant  to  trans- 
port said  sheep  to  the  Independent  Stock- 
yards, St.  Louis,  Mo.,  and  gave  defendant 
directions  in  writing  to  that  effect;  that  by 
mistake  the  agents  of  the  defendant,  in  writ- 
ing said  contract,  inserted  the  destination  as 
National  Stockyards,  Illinois,  but  that  said 
mistake  was  discovered  before  the  sheep  were 
shipped;    and,  being  advised  of  Its  mistake^ 
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the  defendant  corrected  and  agreed  to  cor-, 
rect  Bald  CMntract  by  making  the  destination 
Independent  Stockyards.  The  reply  further 
admitted  that  the  sheep  were  delivered 
wrongfully  to  the  National  Stockyards  by 
defendant,  and  that  thereafter,  and  by  rea- 
son of  said  conversion,  the  sheep  were  sold 
by  mistake,  and  plaintiffs  received  what  they 
brought  at  said  sale,  to  wit,  $1,799.81,  and 
which  amount  was  ^,560.90  less  than  their 
real  value. 

The  facta  in  this  case  are  briefly  aa  fol- 
lows: ' 

About  the  middle  of  January,  1918,  the 
plaintiffs  purchased  from  the  firm  of  Mason 
&  Carter  218  breeding  ewes.  The  ewes  had 
been  bred  and  were  to  bring  Iambs  the  fol- 
lowing April.  The  plaintiffs  gave  directions 
to  Mason  &  Carter  to  ship  the  sheep  from 
Mexico,  Mo.,  to  plaintiffs'  home  at  Salem, 
Mo.  Mr.  Carter,  a  member  of  the  firm  of 
Mason  &  Carter,  saw  Mr.  Richards,  defend- 
ant's freight  agent  at  Mexico,  Mo.,  about 
shipping  the  sheep  to  Salem,  Mo.  Mr.  Rich- 
ards informed  Mr.  Carter  that  the  sheep 
would  have  to  t>e  sh!iH>ed  to  St.  Louis,  Mo., 
and  then  rebilled  from  St.  Louis  to  Salem, 
Mo.  Mr.  Carter  then  communicated  with  Mr. 
B.  L.  Woodson,  a  member  of  the  firm  of 
Woodson-Fennewald  Live  Stock  Commission 
Company,  and  told  him  he  was  billing  two 
loads  of  sheep  to  plaintiffs  at  Salem,  Mo., 
and  that  Mr.  Richards  would  not  bill  tbeni 
through  to  Salem,  and  requested  Mr.  Wood- 
son to  see  a  Mr.  Clem,  live  stock  agent  for 
the  defendant,  and  see  If  be  could  not  get 
them  shipped  through  to  Salem  without  un- 
loading them. 

Mr.  Woodson  saw  Mr.  Clem,  and  was  told 
by  him  to  Mil  the  sheep  to  the  Indepoident 
Stockyards,  St  Lonis,  Mo.,  and  then  r^ill 
them  over  the  Frisco  to  Salem.  Mr.  Wood- 
son informed  Mr.  Carter  what  Mr.  Clem  had 
said,  and  Mr.  Carter  told  him  the  sheep 
would  be  billed  to  the  Woodson-Fennewald 
Commission  Company  at  the  Independent 
Stockyards  at  St.  Louis,  and  then  rebilled 
to  Salem,  Mo.  Arrangements  were  made  for 
Mr.  Andrew  McNeely,  manager  of  the  WOod- 
aon-Fennewald  Comnjission  Company,  at  the 
Independent  Stockyards,  St  Louis,  Mo.,  to 
take  charge  of  the  sheep  at  the  Independent 
Stockyards,  and  rebill  them  to  Salem,  Mo., 
to  plaintiffs. 

Mr.  Carter  then  told  Mr.  Richards,  de- 
fendant's freight  agent  to  bill  the  sheep  to 
the  WoodsoD-Fennewald  Commission  Com- 
pany at  the  Independent  Stockyards  at  St 
Louis,  Mo.  Mr.  Richards  then  prepared  a 
live  stock  contract,  to  which  was  attached 
an  offer  of  shipment  and  which  the  plaintiffs 
were  to  sign.  .  Mr.  Carter  noticed  that  the 
offer  of  shipment  read  "from  Mexico,  Mo., 
to  St  Louis  U.  D.,"  and  he  told  Mr.  Richards 
he  wanted  the  sheep  to  go  to  the  Independent 
Stodcyarda,  and  asked  him  if  the  letters  U. 


D.  meant  that  thay  would  be  shipped  to  the 
Independent  ■  Stockyards.  Mr.  Richards  re- 
pUed  that  they  did,  and  that  they  billed  them 
on  the  U.  D.  track  to  go  to  tbe  Independent 
Stockyards,  St  Louis,  Mo. 

Mr.  Carter  further  noticed  that  on  the 
back  of  the  contract  were  written  the  words 
"From  Mexico,  Mo.,  To  Natl.  Stockyards, 
111.,"  and  he  called  Mr.  Richards'  attention 
to  the  mistake,  and  told  him  to  bill  the  sheep 
to  the  Independent  Stockyards ;  that  if  they 
went  to  the  National  Stockyards,  to  the  Wood- 
son-Fennewald Commission  Company,  the 
sheep  would  be  sold  for  slaughter.  He  told 
Mr.  Richards  to  correct  the  mistake.  Mr. 
Richards  promised  to  do  so,  and  did  change 
the  contract  on  the  back  thereof,  by  scratch- 
ing out  the  words  "Natl.  Stod^yards,  111.," 
and  writing  in  lieu  thereof  the  words  "St 
Louis  U.  D.,"  but  failed  to  make  the  correc- 
tion in  the  body  of  the  contract 

The  contract  names  the  Woodson-Fenne- 
wald Commission  Company  consignee.  Their 
name  appears  only  on  the  back  of  the  con- 
tract. Mr.  Carter  suggested  that  Mr.  Rich- 
aids  write  a  new  contract,  but  Mr.  Rich- 
ards assured  him  that  the  train  crew 
would  not  see  the  contract,  but  would  get 
the  waybllL  Mr.  Carter  thereupon  executed 
the  contract  and  offer  of  shipment  on  behalf 
of  the  plaintiffs. 

The  destination  of  the  sheep,  according  to 
the  waybill  acccHnpanying  the  shipment,  was 
St.  Louis  U.  D.  The  sheep  were  received  for 
shipment  by  the  defendant  on  the  16th  day  of 
January,  1918,  and  duly  arrived  at  defend- 
ant's station  at  Bremen  avenue,  St.  Louis, 
Mo.  The  Independent  Stockyards  are  located 
at  said  Bremen  avenue.  The  destination 
named  in  the  original  waybill,  accompanying 
the  shipment  was  changed  by  defendant's 
agent  at  Bremen  Avenue  Station  by  writing 
on  said  waybill  in  blue  pencil  the  words  "Na- 
tional Stockyards."  As  to  why  this  change 
was  made,  the  evidence  does  not  disclose. 

The  Woodson-Fennewald  Commission  Com- 
pany were  located  at  tbe  National  Stock- 
yards, Bast  St.  Louis,  111.,  but  maintained 
a  branch  house  at  the  Independent  Stock- 
yards, Bremen  avenue,  St.  Louis,  Mo.,  which 
was  conducted  for  them  by  th^  McNeely  & 
Son  Commission  Company.  The  sheep  in 
question  were  not  delitered  to  the  Independ- 
ent Stockyards,  St  Louis,  Mo.,  but  were  de- 
livered by  the  defendant  to  the  National 
Stockyards  Company,  at  Bast  St  Louis,  111.; 
they  were  unloaded  into  their  pens,  and,  a 
few  hours  after  they  received  them,  the  said 
Yards  Company  delivered  them  to  the  Wood- 
S(m-Fennewald  Commission  Company  at  said 
last-named  place. 

The  season  for  the  sale  of  breeding  ewes 
had  closed  at  the  National  Stockyards  at  the 
time  the  sheep  were  delivered  to  the  Wood- 
son-Fennewald Commission  Company,  and  at 
said  time  the  great  majority  of  the  sheep 
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consigned  to  said  commission  company  at  the 
National  Stockyards,  111.,  were  sold  for  Im- 
mediate slaughter.  Mr.  little,  who  had 
charge  of  the  sheep  department  of  the 
Woodson-Fennewald  Commission  Cmnpany, 
not  knowing  that  the  sheep  were  not  to  be 
pnt  on  the  market  for  sale,  sold  the  sheep 
within  a  few  hours  after  they  were  delivered 
to  him  by  the  Stockyards  Company,  and  the 
sheep  were  imdiediately  thereafter  slaugh- 
tered. The  plalntlfTs  had  no  knowledge  that 
the  defendant  had  delivered  the  sheep  to  the 
National  Stockyards  Company  until  after 
they  were  killed. 

The  net  proceeds  of  the  sale  of  the  sheep 
amounted  to  $1,799.31,  which  amount  the 
Woodson-Fennewald  Commission  Company 
paid  plaintiffs.  The  defendant  offered  no  evi- 
dence other  than  the  shippers'  contract,  here- 
tofore mentioned,  which  was  admitted  in 
evidence. 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiffs  for  $2,125.  At  the  close  of 
plaintiffs'  case,  and  again  at  the  close  of  all 
the  evidence,  the  defendant  asked  a  peremp- 
tory instruction,  in  the  nature  of  a  demurrer 
to  the  evidence,  which  the  court  refused  to 
give.  Counsel  for  defendant  insist  that  said 
Instruction  should  have  been  given. 

[1,  2]  (1)  They  argue  that  the  plaintiffs  are 
precluded  from  recovering  In  this  action  be- 
cause of  the  written  contract  They  contend 
that  the  destination  of  the  sheep,  according 
to  the  written  contract,  was  the  National 
Stockyards,  and  that  delivery  of  the  sheep 
was  made  at  said  destination. 

This  suit  is  not  founded  on  a  breach  of 
the  written  contract,  but  on  the  alleged 
breach  of  the  common-law  duty  of  defendant 
to  deliver  the  sheep  to  the  consignee  accord- 
ing to  plaintiffs'  direction.  Plaintiffs  were 
not  compelled  to  sue  on  the  written  contract, 
but  could  sue  defendant  on  Its  common-law 
liability  as  a  common  carrier.  Defendant 
pleaded  and  introduced  the  written  contract 
as  a  defense.  Plaintiffs  had  a  right  to  set  up 
and  prove  that  the  written  contract,  by  rea- 
son of  the  mistake  made  therein,  did  not 
effectuate  the  intention  of  the  parties,  and 
therefore  was  not  binding  on  them.  Barlow 
V.  Elliott  5S.  Mo.  App.  377;  Leitensdorfer  v. 
Delphy,  15  Mo.  160,  55  Am.  Dec.  137;  Lupe 
V.  Atlantic  &  Pacific  R.  R.  Co..  3  Mo.  App. 
77;  Delerllng  v.  Railroad,  163  Mo.  App.  loc 
cit.  296,  146  S.  W.  814;  Creamery  Co.  v.  RaU- 
road,  128  Mo.  App.  422,  107  S.  W.  462 ;  Short 
V.  Thomas,  178  Mo.  App.  417, 163  S.  W.  262; 
Wernlck  v.  Railroad,  131  Mo.  App.  87,  109 
S.  W.  1027. 

The  evidence  disclosed  beyond  question 
that  the  parties  at  no  time  Intended  to  ship 
the  sheep  to  the  National  Stockyards,  111.,  but 
intended  that  the  shipment  should  be  made  to 
the  Independent  Stockyards,  St  Louis,  Mo. 
The  words  "Natl.  Yards,  111.,"  written  In  the 
body  of  the  contract,  were  Inadvertently  writ- 


ten therein  by  defendant's  agent.  The  mis- 
take was  discovered  before  the  shipment  was 
made,  and  defendant  endeavored  to  correct  it 
by  eliminating  the  said  words,  and  writing 
in  lieu  thereof,  on  the  back  of  said  contract, 
the  words  "St  Louis  U.  D." 

Moreover,  defendant's  agent,  the  one  who 
wrote  the  contract,  made  out  the  waybill  for 
the  shipment  In  the  waybill  the  sheep  were 
billed  to  St  Louis  U.  p.;  St  Louis  U.  D. 
meaning  Independent  Stockyards,  according 
to  the  interpretation  of  said  agent  This 
waybill  accompanied  the  shipment,  and  was 
the  order  that  controlled  the  train  crew  in 
handling  the  shipment  Defendant  there- 
fore, was  not  misled  because  of  the  written 
contract  in  maldng  delivery  of  the  sheep  at 
the  National  Stockyards,  III. 

It  is  evident  from  the  testimony  that  the 
reason  the  sheep  were  carried  to  the  National 
Stockyards,  III.,  and  there  delivered,  was  on 
account  of  the  unauthorized  act  of  defend- 
ant's agent  at  Bremen  avenue,  St  Louis, 
Ma,  who  changed  the  destinaiuon  of  the 
shipment  and  rebllled  the  sheep  to  the  Na- 
ti(»al  Stockyards,  111.  This  act  was  the 
cause  of  defendant's  wrongful  delivery  and 
conversion  of  the  sheep.  The  issue  raised  by 
tlie  pleadings  r^arding  the  execution  of 
the  wrlttoi  oontract  was  for  the  Jury  to 
decida 

[3]  (2)  Counsel  for  defendant  further  con- 
tends that  the  defendant  had  the  right  to 
assume  that  the  conslg-jee,  the  Woodson-S^ai- 
newald  Commission  Company,  were  the  own. 
ers  of  the  sheep,  and  therefore  the  deilvery 
to  said  consignee  discharged  the  defendant 
from  liability,  although  the  place  of  delivery 
was  not  the  place  appointed  by  the  plaintiffs. 
To  this  contention  we  cannot  agree.  It  will 
be  seen  from  the  statemoit  of  the  facts  in 
this  case  that  the  defendant  had  notice  that 
the  sheep  belonged  to  the  plaintiffs,  and  that 
the  consignee  was  merely  their  agent  to  re- 
ceive the  sheep  at  the  Independent  Stock- 
yards, St.  Louis,  Mo.,  and  reshlp  them  to 
Salem,  Mo.  Defendant,  therefore,  had  no 
right  to  Indulge  In  the  presumption  contended 
for. 

The  law  governing  the  question  under  dis- 
cussion is  tersely  stated  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Southern  Express  Co.  v.  Dickson,  94  U.  S. 
550,  24  L.  Ed.  285.  Said  case  is  decisive 
of  this  question.    The  court  there  says: 

"Where  it  is  known  that  the  goods  are  the 
property  of  the  shipper,  and  have  been  shipped 
by  him  for  delivery  to  the  consignee  as  his 
agent  at  a  distant  place,  can  the  carrier  de- 
liver the  goods  to  such  consignee  or  to  their 
order  at  another  place?  •  *  •  We  think  the 
rule  is  that  where  the  consignor  is  known  to 
the  carrier  to  be  the  owner,  the  carrier  must  be 
understood  to  contract  with  him  only,  for  hia 
interest,  upon  such  terms  as  he  dictates  in  re- 
gard to  the  delivery,  and  that  the  consignees 
art  to  b«  regarded  simply  as  agents  sdected 
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by  him  to  reeeiye  the  goods  at  the  place  in- 
dicated." 

See,  alao,  Smith  C3o.  v.  Railroad,  145  Mo. 
App.  394,  loc.  dt  406,  407,  122  S.  W.  342; 
Hutchinson  on  Carriers,  vol.  1,  {  177,  vol.  2, 
I  736;  Wichita  Poultry  Co.  ▼.  Southern  Paa 
By.  Co.,  197  Mo.  App.  678,  188  S.  W.  82; 
Cooper  V.  Bank  of  British  North  America  (C. 
C.)  30  Fed.  171;  Bank  of  British  North  Amer- 
ica V.  Cooper.  137  U.  S.  473,  11  Snp.  Ct.  160, 
84  L.  Ed.  759;  Bartlett  v.  Steamboat  PMla- 
delphla,  82  Mo.  256. 

It  was  the  duty  of  the  defendant  to  deliver 
the  sheep  according  to  the  plaintiffs'  direo- 
tlon,  and  to  make  delivery  at  the  place  ap- 
pointed by  the  plaintiffs,  to  wit,  at  the  In- 
dependent Stockyards,  St.  Louis,  Mo.,  and  a 
delivery  at  the  National  Stockyards,  ID.,  al- 
though to  the  same  consignee,  did  not  re- 
lieve defendant  from  its  responsibility. 

[4,  8]  (3)  The  defendant  further  contend* 
that  the  plaintiffs  waived  the  conversion  by 
receiving  the  proceeds  of  the  sale  of  the 
sheep.  In  dealing  with  this  question  It  must 
be  borne  in  mind  that  the  plaintiffs  had  no 
knowledge  of  the  wrongful  delivery  of  the 
sheep  until  after  the  sheep  were  slaughtered. 
Defendant  was  guilty  of  a  conversion  in  de- 
livering the  sheep  at  the  National  Stockyards. 
The  slaughter  of  the  sheep  was  due  to  said 
conversion.  The  wrongful  act  of  the  carrier, 
the  cause  of  the  loss  to  the  plaintiffs,  had 
been  committed  when  plaintiffs  accepted  the 
proceeds  of  the  sale  of  the  sheep. 

Let  us  suppose  that  the  plaintiffs  had  ac- 
cepted the  sheep  from  the  defendant  after 
they  were  slaughtered.  Could  It  be  con- 
tended that  plaintiffs'  act  In  accepting  the 
sheep  constituted  a  waiver  of  the  conversion, 
as  a  matter  of  law?    We  think  not. 

Waiver  is  a  question  of  intention.  What 
constitutes  waiver  depends  upon  facts  of  each 
particular  case.  If  reasonable  minds 'might 
draw  different  conclusions  from  the  facts, 
the  question  of  waiver  Is  one  for  the  Jury, 
and  not  for  the  court. 

The  plaintiffs  contend  that  they  did  not 
take  the  proceeds  of  the  sale  of  the  sheep 
In  satisfaction  of  the  wrong  done  them  by 
the  defendant;  that  the  loss  sustained  by 
them  for  the  miscarrying  of  the  sheep  to  a 
wrong  and  bad  market,  and  having  them  sold 
for  slaughter,  was  not  Intended  to  be  waived, 
and  was  not  affected  by  plaintiffs'  acceptance 
of  the  proceeds  of  sale. 

There  was  ample  evidence  to  sustain  plain- 
tiffs' contention.  It  was  a  question  of  fact 
to  be  determined  by  the  Jury.  The  court 
was  not  authorized  to  declare,  as  a  matter  of 
law,  that  plaintiffs  had  waived  the  conver- 
sion. Arrington  v.  Wilmington  &  Weldcm 
B.  R.  Co.,  51  N.  C.  68,  72  Am.  Dec.  559; 
Lesinsky  v.  Great  Western  Dispatch,  10  Mo. 
Ai>p.  134,  loc.  dt.  141;  Atklsson  v.  Steam- 
boat Castle  Garden,  28  Mo.  124;    People's 


State  Savings  Bank  v.  Railroad,  192  Mo.  App. 
614,  178  S.  W.  292;  Fairbanks,  Morse  & 
Co.  V.  Baskett,  98  Mo.  App.  loc.  dt.  67,  71  S. 
W.  1113;  Lake  Shore,  etc.  Railroad  Co.  v. 
W.  H.  Mclntyre  Co.,  60  Ind.  App.  191,  106 
N.  B.  978;  Lester  v.  Delaware,  L.  &  W.  R«  B. 
Co.,  92  Hun,  342.  36  N.  Y.  Supp.  907 ;  10  Cor^ 
QUS  Juris,  I  880;  McSwegan  et  al.  v.  Penn- 
sylvania B.  B.  Co.,  7  App.  Div.  801,  40  N.  T. 
Supp.  61. 

[I]  (4)  Besxwndents  further  contend  that 
the  verdict  Is  excessive.  The  evidence  dis- 
closes that  a  few  days  prior  to  the  conver- 
sion of  the  sheep  plaintiffs  paid  $3,833.50  for 
them.  There  was  evidence  showing  that  im- 
mediately after  they  were  shipped  the  price 
of  breeding  ewes  was  from  $2  to  $2.50  a  head 
higher.  Other  evidence  tended  to  show  that 
the  sheep  were  worth  $20  per  head.  The 
verdict  of  the  Jury  Is  supported  by  the  evl- 
denca 

It  would  needlessly  lengthen  this  opinion 
to  consider  appellant's  other  assignments  of 
error&  It  is  suffident  to  say  that  we  find 
no  error  which  would  warrant  a  reversal  of 
the  Judgment  herein. 

The  Judgment  of  the  drcult  court  of  Au- 
drain county  should  be  affirmed,  and  the 
Conunlssloner  so  recommends. 

PER  CURIAM.  The  opinion  of  BRUERE, 
C,  is  adopted  as  the  opinion  of  the  court. 
The  Judgment  of  the  drcult  court  of  Audrain 
county  is  accordingly  affirmed. 


ALLEN,  P.  J.,  and  BBCKEB,  J„ 
DAUBIS,  3^  not  sitting. 


concur. 


ELMS  at  al.  v.  MUTUAL  BENEFIT  LIFE 
INS.  CO.    (No.  I$S96.) 


(St 


Louis   Court 

May  3,  1921. 

June 


of   Appeals.    Missouri. 
Rehearing  Denied 
7,   1921.) 


1.  Appeal  and  error  «=>927(3)— Causa  coasM- 
ered  most  tavorably  to  appellant  on  appeal 
from  nonsuit. 

On  appeal  from  a  judgment  for  defendant 
after  denying  plaintiGtB'  motion  to  set  aside  a 
nonsuit,  the  cause  must  be  considered  in  the 
light  most  favorable  to  plaintiffs. 

2.  Insurance  «=s>  146(3) —Plain  forfeiture 
clause  will  be  onforoed. 

While  the  law  does  not  favor  forfeiture,  es- 
pecially in  the  ease  of  Insurance  contracts, 
the  courts  cannot  do  otherwise  than  to  en- 
force a  contract  plainly  providing  for  forfeiture 
when  no  statutory  law  intervenes  to  prohibit 
it. 

3.  Insur'anoB  $=>349(()— Policy  held  to  provide 
for  forfeiture  for  nonpayment  of  premium. 

A  life  insurance  policy  written  before  the 
enactment  of  the  nonforfeiture  statutes  (Rev. 
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St.  1919,  H  eiSl-9163),  ezpresaly  prorldinr 
that  in  case  of  nonpayment  of  preminm  the  in- 
rarer  should  not  be  liable  for  payment  of  any 
part  of  the  som  insured  for,  but  that  the  policy 
should  cease  and  determine,  clearly  provides 
for  forfeiture  which  must  be  enforced. 

4.  Insoraiiee  ®s>349(4)— Proviafon  for  dedno- 
tloH  for  IndebtMlnMS  hsid  not  to  apply  wher* 
policy  was  forfeited. 

,The  provisioir  of  the  insuring  clause  that 
the'  company  would  pay  the  amount  of  policy 
after  deducting  all  indebtedness  to  the  company 
applied  to  a  payment  while  policy  was  in  force, 
and  was  not  inconsistent  with  a  subsequent 
clause  forfeiting  the  policy  for  nonpayment  of 
premiums. 

5.  Insurance  9=>368( I)— Clause  giving  right 
to  paid-up  Insuranoe  not  Inconsistent  with 
forfeiture  clause. 

There  is  no  inconsistency  between  a  danse 
in  life  insurance  policy  providing  for  its  for- 
feiture for  nonpayment  of  a  preminm  when 
dae  and  a  dause  that,  if  two  years'  premiums 
have  been  paid,  the  insured,  on  default  of  pay- 
ment of  a  subsequent  premium,  may  receive  a 
paid-up  policy  for  an  equitable  sum  upon  the 
demand  and  surrender  of  policy  withia  three 
months  from  lapse. 

6.  Insarance  «=3360(3)— Reserve  under  polloy 
held  forfeited  for  ooopayment  of  premiums. 

Even  if  the  reserve  under  a  life  insurance 
policy  which  la^ed  from  nonpayment  of  pre- 
miums be  construed  to  be  the  company's  profits, 
the  insured  is  not  entitled  thereto  when  the 
policy  expressly  provided  for  forfeiture  of  all 
profits  theretmder. 

7.  Insuranoe  9=3380— Voluntary  application  of 
reserve  of  paid-up  insuranoe  does  not  waive 
forfeiture. 

Where  a  life  insurance  policy  expressly 
providing  for  forfeiture  for  nonpayment  of  pre- 
miums had  lapsed,  the  insurance  company  did 
not  waive  its  right  to  forfeit  by  voluntarily 
applying,  when  the  insured  failed  to  surrender 
his  policy  and  demand  the  cash  surrender  value 
within  the  time  limited,  the  reserve  earned  un- 
der the  policy  to  the  purchase  of  paid-up  in- 
surance whidt  had  expired  before  the  death 
of  insured. 

8.  Insurance  «=»360(3)— la  absence  of  statute 
forfeited  reserve  is  property  of  company. 

Before  the  enactment  of  nonforfeiture 
statutes  (Rev.  St.  1919,  ||  6151-6163),  the 
reserves  earned  on  the  policy  which  provided 
for  forfeiture  of  the  insurance  and  all  profits 
in  the  event  of  nonpayment  of  premiums  were 
the  property  of  the  company,  so  that  the  bene- 
ficiaries under  the  policy  could  not  recover  such 
reserves  from  the  company  on  the  theory  it 
converted  the  property  of  insured  to  its  own 
use  by  applying  the  reserves  to  a  paid-up  pol- 
icy of  insurance. 

Appeal  from  St.  Louis  Circuit  Court;  Glai- 
dy  B.  Arnold,  Judge. 

Action  by  Edward  C.  Elms  and  others 
against  the  Mutual  Benefit  Life  Insurance 
Ck>nipaDy.    EVom  a  judgment  for  defendant 


after  denying  plaintiffs'  motion  to  take  a 
nonsuit,  plaintiffs  appeal.     Affirmed. 

Igoe.  &  Carroll  and  Anderson,  Gilbert  A 
Hayden,  all  of  St.  Louis,  for  appellants. 

Jones,  dodter,  Sullivan  ft  Angert,  of  St. 
Louis,  for  respondent. 

BIGOS,  0.  This  Is  an  action  upon  a  pol- 
icy of  life  Insurance.  The  policy  in  the  sum 
of  $1,000  was  Issued  upon  the  life  of  RosSr 
ington  Elms  and  was  dated  Mardi  31,  1871. 
The  premiums  were  paid  until  March  3,  1906. 
The  one  due  that  day  was  not  paid  nor  was 
any  subsequent  premium  paid.  The  insured 
died  October,  1912. 

The  petition  is  In  two  ootmts,  the  first 
being  a  straight  suit  on  the  policy,  and  the 
second  on  the  theory  of  a  conversion  of  the 
reserve  standing  to  the  credU  of  the  policy 
at  the  time  it  lapsed,  whidi  la  alleged  to 
have  been  the  sum  of  1766.49. 

The  answer  to  the  first  count,  after  deny- 
ing the  performance  of  the  terms  and  con- 
ditions of  the  policy  on  the  part  of  the  plain- 
tiffs, set  up  that  the  insured  failed  to  pay 
the  preminm  of  $44.46  due  on  Mardi  3, 1900^ 
and  as  a  result  the  policy-lapsed,  and  under 
Its  terms  the  company  became  exempted 
from  the  payment  of  any  sum.  It  Is  further 
averred  that  under  the  policy  It  .was  pro- 
vided that  after  two  or  more  premiums  had 
been  paid  the  company  upon  the  lapse  of 
the  policy  for  the  nonpayment  of  any  subse- 
quent premium  would  Issue  a  paid-up  policy 
insuring  an  equitable  sum,  payable  at  death, 
provided  application  was  made  for  sudi 
paid-up  insurance  and  the  policy  surrender- 
ed to  the  company  within  three  months  after 
its  lapsfe  It  is  then  averred  that  no  ap- 
plication was  made  nor  was  the  policy  sar- 
rendered  for  paid-up  Insurance  within  three 
months  after  its  lapse  for  the  nonpayment 
of  the' premium  dne  March  3,  1906. 

Defendant's  answer  to  the  second  count 
denied  that  on  March  8,  1006,  or  at  any 
time  there  was  a  reserve  or  cash  value 
standing  to  the  credit  of  the  policy  of  $765.49 
as  alleged  by  plaintiffs,  and  denied  that 
either  the  Insured  or  plaintiffs  were  entitled 
to  any  reserve  or  cash  value  under  said  pol- 
icy upon  its  lapse  for  the  nonpayment  of 
the  premium. 

The  cause  was  tried  by  the  court  sitting 
as  a  Jury,  and  upon  request  of  the  defend- 
ant at  the  dose  of  the  case  the  court  de- 
clared the  law  to  be  that  plaintiffs  were  not 
entitled  to  recover  under  either  count  of  the 
petition.  Following  the  usual  prelimina- 
ries, plaintiffs  have  api)ealed. 

No  question  of  pleading  arises  In  the  case, 
and  the  facts  are  undisputed.  The  forego- 
ing statement  and  substantive  portions  of 
the  pleadings  may  be  considered  as  facts 
established  in  the  case;  the  parties,  however, 
differing  only  as  to  the  legal  effect  of  the 
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ollcy  Btlpnlatlons  and  subBequent  actlom 
t  tbe  company  after  the  lapse  of  the  policy 
ullowizig  the  default  In  the  payment  of  pre- 
liuxua.  It  was  conceded  that  the  defendant 
vas  duly  notified  and  denied  UabiUty  for 
my  sum, .  and  that  all  premiums  were  iMild 
:votn  X871  to  the  premium  due  March  3,  1905, 
3ut  that  no  fi(rther  premiums  were  paid 
by  ttie  assured  or  by  any  one.  It  was  fur- 
ther admitted  no  demand  was  made  within 
three  months  after  the  lapse  or  at  any  time 
for  tlie-  paid-up  insurance  provided  In  the 
policy.  The  proTisions  of  the  policy  materi- 
al to  the  issues  are  as  follows: 

*'Axtd  the  Bald  company  does  hereby  promise 
and    agree  to  and  with  the  said  assured  well 
and   truly  to  pay  or  cause  to  be  paid  the  said 
sum    insured,    at  their   office  in   the   city   of 
Newark,  to  the  said   Catherine  Elms  or  as- 
signs, within  ninety  days  after  due  notice  and 
proof   of  the  death  of  said  Rossington  Elms. 
And  in  case  the  said  assured  should  die  before 
the  decease  of  the  said  Rossington  Elms,  then 
the  amount  of  this  insurance  shall  be  payable 
to  their  children  or  to  their  guardian  if  under 
age,    -within  ninety  days  after  due  notice  and 
proof   of   interest   and   of   the   death   of   said 
BoBsington  Elms,  deducting  therefrom  all  in- 
debtedness of  the  party  to  the  company,  to- 
gether with  the  balance,  if  any,  of  the  year's 
premium." 

The  forfeiture  provision  Is  as  follows: 

"In  case  the  said  premium  shall  not  be  paid 
on  or  before  the  several  days  hereinbefore  men- 
tioned for  the  payment  thereof,  at  the  office 
of  the  company  in  the  city  of  Newark,  or  to 
agents  when  they  produce  receipts  signed  by 
the  president  or  treasurer,  then,  and  in  every 
such  case,  the  said  company  shall  not  be  liable 
to  the  payment  of  the  sum  insured,  or  any 
part  thereof,  and  this  policy  shall  cease  and 
determine;  but  after  two  or  more  full  years 
premiums  have  been  paid  hereon  the  company 
will  issue  a  paid-up  policy  insuring  an  equitable 
sum,  payable  at  death,  provided  application  be 
made  for  same,  and  the  policy  with  the  profits 
thereon  be  duly  surrendered  within  three 
months  after  its  lapse." 

"And  it  is  further  agreed  by  the  within  as- 
sured that  in  every  case  where  this  policy  shall 
cease  or  become  or  be  null  and  void  til  pre- 
vious payments  made  thereon  and  all  profits 
shall  be  forfeited  to  the  said  company;  and 
that  If  it  be  assigned,  written  notice  shall  be 
given  to  the  company  and  their  assent  thereto 
obtafaied." 

It  was  further  shown  tb&t  in  the  year 
1879  and  In  1895  the  company  adopted  new 
forfeiture  systems  which  were  applied  to  all 
future  policies  of  the  company  and  were  also 
made  applicable  to  all  prior  policies  which 
bad  been  issued.  By  these  systems  the  in- 
sured in  the  event  of  a  lapse  was  given  in 
lieu  of  the  paid-up  insurance  provided  in 
the  policy  the  right  or  option  of  withdraw- 
ing the  reserve  on  the  policy  either  in  cash 
or  having  the  reserve  applied  to  the  pur- 
chase of  extended  insurance,  upon  condition, 
however,  of  a  demand  being  made  therefor 


and  a  surrender  of  the  policy  to  the  com- 
pany within  three  months  after  laxise.  It 
was  provided  in  the  system  that  in  the  event 
of  a  failure  to  make  demand  or  surrender 
the  policy  within  three  months  for  paid-up 
insurance  provided  In  the  policy  or  for  th6 
cash  surrender  value  or  for  extended  Insur- 
ance the  reserve  should  be  applied  to  the 
purchase  of  extended  insurance. 

It  was  further  undisputed  as  was  shown 
by  certain  letters  written  to  plaintiffs'  coun- 
sel and  by  other  evidence  that  in  June,  1906, 
after  the  policy  in  the  instant  suit  had  laps- 
ed on  March  3, 1906,  in  view  of  the  fact  that 
the  policy  was  not  surrendered  or  any  de- 
mand made  for  the  cash  or  for  a  paid-up  pol- 
icy, the  company  applied  the  reserve  on  the 
policy  to  the  purchase  of  extended  insurance, 
which  resulteid  in  the  policy  being  continued 
in  force  for  the  full  amount  of  $1,000  for  a 
period  of  four  years  and  twenty-four  days  or 
until  March '27,  1910,  more  than  two  years 
prior  to  the  death  of  the  assured. 

The  Missouri  nonforfeiture  statutes  (sec- 
tions 6151,  6152,  6153,  R.  S.  1919)  were  not 
enacted  until  1879,  which  was  after  the  date 
of  the  policy  in  suit,  and  hence  there  is  no 
contention  that  they  are  applicable.  The 
policy  in  suit  being  unaffected  by  that  law, 
we  need  only  consider  its  terms  in  determin- 
ing whether  the  beneficiaries  had  any  rights 
thereunder  at  the  time  of  the  death  of  the 
insured  October,  1912,  in  view  of  the  con- 
cession that  the  policy  lapsed  on  Mardi  3, 
1906,  for  failure  to  pay  premlnms. 

[1]  Plaintiffs'  learned  counsel  have  not 
formally  assigned  errors  in  the  action  of 
the  trial  court.  The  suit  was  tried  before 
the  court  without  a  Jury,  and  after  the 
cause  was  taken  under  advisement  the  court 
sustained  the  defendant's  demurrers  to  the 
evidence  and  granted  to  the  plaintiffs  the 
right  to  take  a  nonsuit.  Falling  in  their  mo- 
tion to  have  the  nonsuit  set  aside,  plaintiffs 
have  appealed  and  are  entitled  to  have  the 
cause  viewed  in  the  light  most  favorable  to 
them.  Such  matter,  however,  Is  of  little 
consequence,  as  there  are  no  disputed  ques- 
tions of  fact  in  the  case. 

We  are  able  to  glean  from  the  points 
and  arguments  of  counsel  that  it  is  con- 
tended by  plaintiffs  that  no  forfeiture  was 
provided  in  the  policy;  that,  granting  such 
provision,  the  same  was  waived  by  the  de' 
fendant  by  reason  of  it  formally  subjecting 
the  policy  to  its  nonforfeiture  system  adopt- 
ed in  1879  whereby  it  granted  to  the  as- 
sured the  right  to  extended  iniiurance  under 
certain  conditions  and  stipulations;  that 
the  provision  in  the  policy  providing  for  de- 
ducting any  Indebtedness  thereon  and  also 
unpaid  premium  is  inconsistent  with  and 
negatives  ^  the  idea  of  forfeiture,  and  also 
the  provision  requiring  a  surrender  of  the 
policy  and  profits  is  claimed  to  be  Incon- 
sistent with  the  claim  of  forfeiture,  the  re- 
sult being  that  two  constructiona  are  pos- 
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slble  under  the  policy,  and  the  one  fitvorlng 
the  assured  should  be  adopted. 

[2]  While  the  law  does  not  favor  forfeit- 
nres,  especially  in  the  case  of  insurance  con- 
tracts, where  the  parties  plainly  by  their 
contract  provide  for  them,  and  no  statutory 
law  intervenes  to  prohibit  them,  the  courts 
cannot  do  otherwise  than  enforce  the  coo- 
tract  as  written  by  the  parties  themselves. 
Ashbrook  v.  Ins.  Co.,  04  Ifo.  72,  6  S.  W. 
462;  Smoot  t.  Ins.  Co.,  138  Mo.  App.  438, 
120  S.  W.  719;  MltcheU  v.  Ins.  Co.,  179 
Mo.  App.  1,  161  S.  W.  362. 

[S]  The  policy  here  pr<Mded  upon  failure 
to  pay  the  premium  that  "then  and  in  every 
snch  case  the  said  company  shall  not  be  li- 
able for  the  payment  of  the  sum  insured  or 
any  part  thereof,  but  the  policy  shall  cease 
and  determine."  This  was  followed  by  a 
provision  giving  to  assured  after  the  payment 
of  two  or  more  premiums  the  right  to  have 
a  paid-up  policy  for  an  equitable  sum  pay- 
able at  death,  provided  application  be  made 
for  same  and  the  policy  with  the  profits 
thereon  be  duly  sorrendered  within  three 
months  after  its  lapse. 

This  provision  plainly  and  clearly  provides 
for  a  forfeiture,  and  in  view  of  the  fact 
that  the  nonforfeiture  la,w  of  Missouri  can- 
not be  applied  to  the  policy  we  are  powerless 
to  do  anything  but  to  enforce  the  contract 
as  written. 

[4]  It  is  argued  by  plalntlfTs  that  the  for- 
feitore  clause  is  inconsistent  with  the  pro- 
vision of  the  prior  insuring  clause  which 
says  that  upon  assured's  death  the  company 
would  pay  the  amoont  of  the  policy,  after 
"deducting  therefrom  all  Indebtedness  ot  the 
party  to  the  company  together  with  the  bal- 
tCace,  if  any,  of  the  year's  premium."  Of 
course.  If  the  policy  was  forfeited,  there 
could  be  nothing  to  deduct.  The  provision 
referred  to  giving  the  company  the  right 
to  deduct  any  Indebtedness  due  the  com- 
pany manifestly  applied  to  a  payment  made 
by  the  company  while  the  policy  was  in 
force,  and  not  where  the  policy  has  been 
forfeited  under  Its  terms  prior  to  the  in- 
sured's death.  Ruane  v.  Ins.  Co.,  194  Mo. 
App.  214,  186  S.  W.  1188. 

The  case  of  Kline  ▼.  National  Ben.  Ass'n, 
111  Ind.  462,  11  N.  B.  620,  60  Am.  Rep.  703, 
relied  on  by  plaintiffs.  Is  wholly  unlike  this 
case.  There  the  policy  acknowledged  the 
receipt  of  six  assessments  and  then  provided 
for  a  forfeiture  for  failure  to  pay  assess- 
ments. The  company  contended  the  policy 
was  forfeited  because  one  of  the  assess- 
ments that  it  acknowledged  was  paid  was 
not  in  fact  paid,  and  it  .was  held  that  as 
against  the  beneficiary  the  company  was  es- 
topped by  the  recital  in  the  policy  acknowl- 
ed^ng  the  receipt  of  the  six  assessments 
from  asserting  that  one  of  them  was  not 
paid.  Furthermore  the  court  In  construing 
the  contract  as  a  whole  found  that  it  did 
not  entitle  the  company  to  declare  a  for- 


feltnre.     The  court  said  (111  Ind.  loa  dt. 
466,  11  N.  B.  623,  60  Am.  Rep.  703): 

"The  only  clanse  which  professeB  to  give  a 
right  to  declare  a  forfeiture  is  the  brief  clause 
contained  in  the  orders  given  by  the  assured, 
and  this  cannot  be  allowed  to  prevail  against 
the  statements  in  the  application,  the  acknowl- 
edgment in  ihe  policy,  the  provision  that  it 
shall  be  incontestable  except  for  fraud,  and 
the  recitals  of  the  binding  receipt." 

[I]  Nor  Is  there  any  Inoonaistency  be- 
tween the  forfeiture  clause  and  the  provl- 
sion  following  which  gives  to  the  assured  on 
default  the  right  to  a  paid-up  policy  for  an 
equitable  sum  upon  demand  and  surrender 
of  the  policy  within  three  months  from  lapse. 

[I]  The  right  to  paid-up  insurance  .was 
conditioned  upon  the  owner  making  appli- 
cation therefor  "and  the  policy  with  the 
profits  thereon  be  duly  surrendered  to  the 
company  within  three  months  after  its 
lapse."  It  is  contended  by  plaintllFs  that  the 
defendant  has  construed  this  policy  and  stat- 
ed that  these  "profits"  amounted  to  the 
sum  of  $766.49.  Defendant  does  not  admit 
that  the  profits  on  the  policy  amounted  to 
$765.49  at  date  of  lapse,  but  that  the  "re- 
serve," an  entirely  different  thing,  amounted 
to  that  sum,  which  reserve  was  voluntarily 
and  without  obligation  on  its  part  applied 
to  the  purchase  of  extended  insurance  under 
Its  nonforfeiture  systems  adopted  In  1879 
and    1805. 

However,  granting  that  the  profits 
amounted  to  that  sum,  the  policy  plainly 
and  unequivocally  forfeits  all  profits  to  the 
company  upon  failure  to  pay  premiums. 

[7]  But  say  plaintiffs  granting  a  right  ot 
forfeiture  same  was  waived  by  reason  of 
the  company  after  the  death  of  Rossington 
Elms  admitting  In  letters  to  plaintiffs'  coun- 
sel that  It  had  applied  the  reserve  that  had 
accumulated  on  the  policy  at  date  of  lapse 
to  the  purdiase  of  extended  insurance. 
The  letters  do  not  admit  any  liability  under 
the  original  policy,  but  state  same  became 
valueless  under  its  provision  for  nonpayment 
of  premium.  It  is  then  stated  that  after 
[apse  and  upon  failure  of  the  assured  to  re- 
quest a  paid-up  policy  under  the  provisions 
of  the  original  policy  the  company  had  ap- 
plied, the  reserve  to  the  purchase  of  extend- 
ed insurance  in  view  of  the  fact  that  the 
insured  had  not  surrendered  the  policy  for 
paid-up  insurance  or  for  cash  surrender 
value. 

The  sole  benefit  accruing  to  assured  under 
the  policy  terms  upon  lapse  was  to  have 
paid-up  insurance  for  an  equitable  sum  upon 
complying  with  the  conditions.  The  other 
benefits,  namely,  cash  surrender  value  and 
the  right  to  extended  Insurance,  were  ac- 
corded the  policy  voluntarily  by  the  company 
when  there  was  no  obligation  to  do  so  by  the 
terms  of  the  original  contract.  Sudx  action 
should  not  be  construed  as  a  waiver  of  the 
rights  of  the  company  to  enforce  the  plain  pro- 
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Tiaiona  of  the  written  contract  The  company, 
Bitbongh  not  obligated,  gave  to  the  aasured 
upon  hla  default  the  benefit  of  extended 
Insurance  for  a  term  of  about  four  years, 
as  the  accumulated  reserve  carried  the  pol- 
icy that  length  of  time.  Had  the  assured 
died  within  that  time,  his  beneficiaries  would 
have  received  the  full  face  of  the  policy. 

[t]  The  second  count  proceeds  on  the  the- 
ory that  at  the  time  of  the  default  the  re- 
serve belonged  to  the  assured,  and  that  the 
company  was  guilty  of  conversion  in  apply- 
ing it  to  the  purchase  of  extended  Insurance. 
Under  the  terms  of  the  policy  the  assured 
had  only  a  conditional  right  to  paid-up  in- 
surance upon  lapse.  If  the  policy  had  un- 
conditionally given  to  the  assured  upon  de- 
fault a  right  to  a  cash  surrender  value, 
there  would  be  merit  in  plaintiffs'  conten- 
tion that  a  conversion  existed. 

In  view  of  the  fact  that  there  was  no 
statute  in  effect  at  the  time  governing  the 
disposition  of  the  reserve,  and  where,  as 
here,  the  policy  did  not  accord  to  the  assured 
the  benefits  of  the  reserve  upon  lapse  either 
tor  cash  surrender  value  or  for  paid-up  or 
extended  Insurance,  the  reserve  belonged  to 
the  company,  and  not  the  assured.  Payne  v. 
Ins.  Ck>^  195  Mo.  App.  612,  191  S.  W.  695; 
State  ex  rel.  v.  Vandlver,  213  Mo.  187,  214, 
111  S.  ^W.  911 ;  Wilhelm  v.  Prudential  Ins. 
Co.,  227  S.  W.  897,  not  yet  officially  reported. 

One  of  the  purposes  in  enacting  the  non- 
forfeiture statutes  was  to  give  to  the  as- 
sured benefits  arising  from  the  reserve  in 
the  form  of  extended  insurance,  thereby  clear- 
ly indicating  that  absent  the  statute  the 
reserve  belonged  to  the  company. 

It  follows  that  the  court  properly  declared 
the  law  as  applied  to  the  fttcts,  and  that 
the  judgment  should  be  afiSrmed. 

PER  CUBIAM.  The  foregoing  opinion  of 
BIGOS,  C  is  adopted  as  the  opinion  of  the 
court. 

Ttie  judgment  of  the  circuit  court  la  ac- 
cordingly affirmed. 

ALLEN,  P.  J.,  and  BECKER,  J,  ooncor. 
DAUES,  J.,  mot  sitting. 


HEATH  V.  BECK.    (No.  15015.) 

(St.  Lonis  Court  of  Appeals.    Missouri.    May 
8,  1921.    Rehearing  Denied  June  7,  1921.) 

I.  Appeal  and  error  «=3494 — When  oertlfled 

eopy  of  decree  on  one  count  not  filed,  It  is 

not  revlowable. 

Where  coants  in  equity  for  refonnation  of 

B  contract  and  at  law  for  damages  were  tried 

■eparately,  and  defendant  brought  the  case  to 

the  Court  of  Appeals  by  the  short  method  of 

m>peal,  but  filed  only  a  certified  copy  of  the 

Judgment  for  damages,  and  not  a  certified  copy 
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of  the  decree  on  the  equity  count  as  required 
by  Rev.  St  1919,  (  1479,  the  judgment  for  dam- 
ages is  the  only  judgment  before  the  court  for 
review,  especially  where  the  order  granting  the 
appeal  shows  that  it  was  the  only  judgment  ap- 
pealed from. 

2.  Vendor  and  purchaser  ®=»343(t)— Purchas- 
er entitled  to  recover  for  breach  of  vendor's 
oral  agreement  to  plat  land  so  as  to  give  out- 
let. 

Where  a  vendor  in  selling  part  of  a  tract 
of  land  orally  agreed  to  plat  the  rest  of  the 
tract  in  such  manner  as  to  afford  the  porchaser 
an  outlet  to  a  roadway  connecting  with  the 
public  road,  a  reformation  of  the  contract  to 
indnde  such  provision  was  not  necessary  in  or- 
der to  permit  a  recovery  of  damages. 

3.  Appeal  and  error  4=>846(3)— Judgment  af- 
firmed if  sustainable  on  any  theory  when  no 
declarations  of  law  asked  or  given. 

In  an  action  tried  by  the  court  without  a 
jury,  where  no  declarations  of  law  were  asked 
by  either  party  or  given  by  the  court,  the  judg- 
ment will  be  affirmed  if  it  ma;  be  'sustained  up- 
on any  theory  supported  by  the  evidence. 

4.  Evidence  «=3427— Oral  agreement  by  vender 
to  open  street  does  not  vary  written  contract 
and  deed. 

An  oral  agreement  by  the  vendor  contem- 
poraneous with  the  written  contract  of  sale  to 
open  a  street  through  the  land  to  give  the  pur- 
chaser an  outlet  did  not  conflict  with,  or  vary 
the  terms  of,  the  written  contract  or  deed, 
and  oral  evidence  thereof  was  not  inadmissible 
as  varying  or  contradicting  the  terms  of  the 
writing. 

5.  Appeal  and  error  <»=>I73(6)— Frauds,  itaA« 
ute  of  9s>l44->Defense  held  waived. 

The  defense  that  the  contract  sued  on  was 
withm  the  statute  of  frauds  (Rev.  St  1919, 
i  2169)  was  waived  and  could  not  be  raised 
for  the  first  time  in  the  Court  of  Appeals, 
where  the  statute  was  not  pleaded,  no  objec- 
tion based  on  the  statute  was  made  to  evidence 
of  the  verbal  contract,  no  instruction  on  that 
theory  was  offered,  and  the  statute  was  not 
referred  to  in  the  motion  for  a  new  trial. 

8.  Frauds,   statute   of   (S=»I25(I)  —  Does   not 

render  contract  void  but  is  rule  of  evidenco. 

Rev.  St  1919,  {  2169,  does  not  render  a 

contract  void,  bnt  goes  merely  to  the  remedy, 

and  as  such  is  a  rule  of  evidence. 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; O.  A.  Wurdeman,  Judge. 
"Not  to  be  officially  published." 

Action  by  Richard  Heath  against  George 
Beck.  Judgment  for  plaintiff,  and  defendant 
appealed  to  the  Court  of  Appeals,  which 
transferred  the  cause  to  the  Supreme  Court 
(204  S.  W.  43),  but  the  cause  was  subsequent- 
ly retransferred  to  the  Court  of  Appeals  (225 
S.  W.  993).    Aflirmed. 

Hans  Wulff  and  John  Porter,  both  of  St 
Louis,  for  appellant 

George  H.  Brooks,  of  Webster  Groves,  and 
Joseph  C.  McAtee,  of  Clayton,  for  respondent. 
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BIGGS,  O.  This  cause,  having  been  trans- 
ferred to  the  Supreme  Court  (204  S.  W.  43). 
was  retransferred  here,  as  that  court  con- 
cluded after  an  examination  oC  the  record 
that  title  to  real  estate  was  not  involved 
(225  S.  W.  993).  In  the  Supreme  Court  opin- 
ion referred  to,  Oie  substance  of  the  plead- 
ings and  Issues  in  the  cause  are  stated  thus: 

"The  petition  is  in  two  counts.  The  first 
alleges  that  respoadent  bought  from  appellant 
a  parcel  of  land  in  St.  Louis  county  for  a  money 
consideration  of  $360,  and  bought  it  upon  the 
representation  that  appellant  would  plat  the 
rest  of  the  same  tract  in  such  manner  as  to 
afford  respondent  an  outlet  from  his  parcel  to 
a  roadway  running  over  appellant's  property 
and  connecting  with  a  public  road;  that  upon 
this  representation  appellant  finally  prevailed 
upon  respondent  to  purchase  the  parcel  men- 
tioned at  the  price  stated,  payable  in  install- 
ments; that  a  written  agreement  was  drawn 
which  embodied  the  contract  to  purchase,  ex- 
cept that  it  did  not  contain  the  agreement  con- 
cerning the  roadway  appellant  haa  promised  to 
secure  to  rpspondent;  that  appellant  repeated 
his  assurances  and  thereby  induced  respondent 
to  sign  the  sgreement  as  presented;  that  in 
November,  1909,  respondent  made  final  pay- 
ment, and  appellant  executed  and  delivered  to 
him  a  warranty  deed  to  the  land;  that  upon  the 
receipt  of  each  installment  and  the  final  pay- 
ment appellant  repeated  his  assurances  and  rep- 
resentations, and  respondent  relied  thereupon  in 
making  the  payments  and  in  accepting  the  deed, 
which  did  not  contain  an  agreement  for  the 
roadway;  that  appellant  caused  the  tract  be 
retained  to  be  surveyed  and  a  plat  to  be  made 
which  showed  a  roadway  as  orally  agreed,  but 
did  not  file  the  plat,  and  afterward  sold  the 
property  without  reserving  a  roadway  and  with- 
out notifying  the  purchaser  of  the  existence  of 
the  oral  agreement  therefor.  It  is  then  alleged 
that  respondent's  property  is  valueless  with- 
out the  roadway;  that  appellant's  failure  to 
reserve  an  outlet  for  respondent's  benefit  was 
in  fraud  of  respondent's  right,  and  respondent 
is  without  an  adequate  remedy  at  law;  that  the 
representations  were  made  to  deceive  respond- 
ent and  defraud  him  and  accomplished  that  pur- 
pose; that  a  reformation  of  the  written  agree- 
ment to  cause  it  to  include  the  provision  con- 
cerning the  outlet  is  necessary  in  order  to  pre- 
vent appellant  from  succeeding  in  working  a 
fraud  upon  respondent.  The  prayer  is  for  such 
a  reformation  of  both  the  agreement  and  the 
deed. 

The  second  count  incorporates  or  purports  to 
incorporate  the  facts  set  up  in  the  first  count, 
and  then  states  that,  'relying  upon  the  promise 
of  defendant  to  furnish  him  an  outlet  and  road- 
way to  said  premises  as  therein  described, 
plaintiff  purchased  from  defendant  a  strip  of 
land,'  which  the  petition  then  describes,  'and 
paid  him  therefor  the  sum  of  $350.  Plaintiff 
states  that,  contrary  to  the  said  agreement  and 
the  terms  thereof,  defendant  has  failed  and  re- 
fused and  still  faUs  and  refuses  to  furnish  him 
with  said  outlet;  that  be  as  sold  the  property 
over  which  it  was  to  be  established  to  one 
Wolff,  without  notifying  the  said  Wolff  of  the 
said  agreement;  that  the  said  property  is  value- 


less; and  that  by  reason  of  the  premiies  p|ir- 
tiff  has  been  damaged  in  tbe  sum  of  $3S0.'  ^• 
which  judgment  is  prayed.  On  the  fitrt  e 
the  trial  court  reformed  the  agreement  mi  tv 
deed  aa  prayed.  On  the  count  for  damsfa  r. 
court  rendered  judgment  for  reaponiat,  U 
$300." 

The  so-called  equity  coant  and  the  seesi 
count  which  sounds  at  law^  tor  dawaget  vjr* 
tried  separately.  After  a  hearing  on  t- 
iflrst  or  equity  count  there  ■was  a  decree ; 
respondent  reforming  the  agreemeit  si; 
deed,  after  which  appellant  filed  a  n-x 
for  a  new  triaL  Later  on  the  cause  v: 
heard  on  the  second  count  for  damages, 
the  court,  as  stated,  rendered"  Judgment  J ■ 
respondent  on  that  count. 

[1,  2]  Thereafter  a  motion  for  new  tA.. 
being  overruled,  the  appellant  brings  ci^ 
cause  here  by  the  short  method  of  ap;>i. 
but  failed  to  file  in  this  court  a  oertiV: 
copy  of  the  decree  rendered  <hi  the  ejar; 
count  as  required  by  section  1479  of  the  £. 
S.  of  1919,  but  did  file  a  certified  copy  of  tlr 
Judi^uent  for  damages  rendered  on  the  at- 
ond  count.  The  court's  decree,  however,  j 
copied  in  appellant's  abstract  of  tbe  nori 
Under  such  circumstances,  the  only  Jnc: 
ment  properly  before  us  for  review  is  ur 
J  udgment  for  damages  oh  the  second  CDiut '. .' 
the  petition.  The  certified  ccq^y  of  tbe  onl-r 
granting  the  appeal  filed  here  discloses  tl.i: 
the  appellant  appealed  only  Crom  the  jod.'- 
ment  of  the  court  on  the  second  oount  fx 
damages.  Under  such  circumstances,  we  > 
cline  to  review  the  action  of  the  Court  on  te 
first  count.  As  stated  by  the  Supreme  CoDit 
the  first  count  seems  designed  to  reform  n- 
spondent's  evidence  for  use  In  the  trial  d?l^ 
the  second  count  and  in  view  of  the  sale  u 
the  innocent  purchaser  Wolff  who  Is  no!  i 
party  to  the  cause,  the  reformation  of  t: 
contract  and  deed  could  in  no  way  affect  ttt 
title  to  tbe  property.  Furthermore,  sudi  inf- 
ormation is  unnecessary  in  order  to  peto!: 
a  recovery  on  the  other  count. 

[S]  The  second  count  for  damages  t:-' 
tried  before  the  court  without  a  Jury.  >« 
declarations  of  law  were  asked  by  eitlw 
party  or  given  by  the  court.  Under  such  clx- 
cumstances,  it  is  well  established  that  tie 
duty  of  this  court  is  to  affirm  tbe  Judguxc!. 
if  it  may  be  sustained  upon  any  theory  s:?- 
ported  by  tbe  evidence. 

Appellant's  objections  to  the  Judgment « 
the  second  count  are  twofMd:  First,  that  tt* 
court  erred  in  allowing  testimony  as  to  t!» 
alleged  contemporaneous  oral  promise  on  li* 
part  of  appellant  to  establish  the  right  of 
way  and  consequoitly  in  allowing  a  lecarerr 
upon  an  oral  contract  contemporaneous  viti 
the  written  agreement ;  and.  second,  that  ^ 
oral  contract  referred  to  provided  for  u 
easement  in  other  land  than  that  covend  t? 
the  deed  and  written  oontracU  and  oonse 
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ntly  said  contract  not  being  In  writing 
»  void  Tinder  the  statute  of  frauds. 
t]  As  to  the  first  proposition.  The  oral- 
.tract  referred  to  does  not  In  any  way  con- 
t  •'wifti  or  vary  the  terms  of  the  written 
ktract.  In  speaking  of  the  rule  of  law 
icli  presumes  that  the  written  contract 
■bodies  the  entire  agreement  between  the 
rtles  and  therefore  that  extrinsic  evidence 
Vnadmlssible  to  vary  or  contradict  the 
rms  tbereof,  this  court  in  tlie  case  of  Bow- 
3  V.  Bell,  193  Mo.  App.  210,  loc.  dt.  218, 
2  S.  "W.  1068,  1070,  says: 

"Among  these  nnmerovs  exceptions  is  one, 
raoiy  established,  to  the  effect  that  even  where 
"WTitten  contract  exists  between  the  parties 
kuching  the  same  general  sobject-matter,  ex- 
rinsic  evidence  may  nevertheless  be  admissible 
1  proof  of  a  prior  or  contemporaneoas  coUat- 
ral  parol  agreement  between  them,  separate 
nd  distinct  from  that  contained  in  the  writing 
tself,  and  not  inherently  in  conflict  with  the 
attep" — citing  cases. 

Tbe  verbal  agreement  sued  on,  and  which 
respondent's  evidence  tended  to  substantiate, 
:>y  wblcb  appellant  promised  to  open  a  street 
ibrotigh  bis  land,  was  entirely  consistent  with 
tbe  terms  of  the  contract  and  deed,  and  the 
oral  evidence  did  not  vary  or  contradict  or 
impair  any  of  the  obligations  contained  in 
the  said  contract  and  deed  or  in  any  way 
tend  to  defeat  their  operation. 

As  to  tbe  statute  of  frauds:  Defendant  as- 
serts that  the  verbal  contract  sued  on  can- 
not form  the  basis  for  a  judgment,  for  the 
reason  that  it  provides  for  an  easement  in 
land,  and  is  therefore  void  under  the  stat- 
ute of  frauds,  not  bdng  in  writing.  It  may 
be  admitted  that  the  contract  referred  to  con- 
cerns an  Interest  in  land  and  therefore  comes 
witbln  the  statute  of  frauds  (section  2109,  B. 
S.  1919). 

[i,  t]  Defendant's  answer  was  a  general 
denial.    He  nowhere  pleads  the  statute,  nor 
did  be  object  when  evidence  of  tbe  verbal 
contract  sued   on    was   Introduced   on    tbe 
ground  that  tbe  agreement  .came  within  tbe 
statute  of  frauds.    Neither  did  tbe  defendant 
offer  any  Instructions  on  that  theory.    The 
statute  was  nowise  referred  to  in  the  motion 
for  new  trial  and  seems  to  be  raised  for  the 
first  time  in  this  court    While  the  statute 
of  frauds  may  have  been  available  to  the 
defendant  as   a   conclusive  defense,  still  it 
was  not  so  unless  the  statute  was  properly 
invoked,  for  It  is  well  established  that  the 
statnte  of  frauds  Is  an  affirmative  defense 
and  may  be  waived,  and  is  so  waived  unless 
it  is  pointedly  brought  to  the  attention  of 
the  trial  court  either  by  pleading  by  objec- 
tion to  the  evidence  on  that  ground  or  by  re- 
quest for  Instructions.    The  statute  does  not 
render  a  contract  void,  but  goes  merely  to 
tbe  remedy  and  as  such  is  a  rule  of  evidence. 
We  think  the  defense  was  clearly  waived  un- 


der tbe  rules  established  by  tbe  following  au- 
thorities: Schmidt  y.  Rozier,  121  Mo.  App. 
306,  98  S.  W.  791 ;  Railroad  v.  Ctark,  121  Mc 
169,  loc.  dt.  186,  25  S.  W.  192-906,  26  L.  R. 
A.  751;  Moormeister  v.  Hannibal,  180  Mo. 
App.  717,  loc.  dt  725,  163  S.  W.  926;  Ewart 
V.  Toung,  110  Mo.  App.  483,  loc.  dt  485,  96 
S.  W.  420;  Gifford  Co.  v.  Willman  (Kansas 
aty  Court  of  Appeals)  187  Mo.  App.  29,  173 
S.  W.  63. 

No  error  appearing  In  the  record,  the  judg- 
ment should  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BJOGS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  judgment  of  tbe  drcult  court  Is,  ac- 
cordingly, affirmed. 

ALLEN,  P.  J.,  and  BECKER,  J,  concur. 
DAUES,  J.,  not  sitting. 


HUNTER  V.  AMERICAN  B|IAKE  CO. 
(No.  16364.) 

(St.  Louis  Court  of  Appeals.  Missouri.  May 
3,  1921.    Rehearing  Denied  June  7,  1921.) 

1.  Negligence  <S=3 1 34 (10) —  Evidence  that  an 
Injury  resulted  from  one  of  two  causes  Insuffi- 
cient 

In  a  personal  injury  action  there  can  be  no 
recovery,  if  the  evidence  goes  no  farther  than 
to  shoy  that  plaintiff's  injury  resulted  from 
one  of  two  causes,  for  one  of  which  and  not  the 
other  defendant  could  be  held  liable,  but  it  de- 
volves on  plaintiff  to  adduce  substantial  evidence 
showing  that  tbe  cause  for  which  defendant  is 
liable  produced  the  result 

2.  Trial  «=>I56(3)— In  passing  on  a  demnrrer 
the  evidence  should  be  viewed  most  favora- 
bly to  plaintiff. 

In  passing  on  defendant's  demurrer  to  the 
evidence,  it  should  be  viewed  in  the  light  most 
favorably  for  the  plaintiff. 

3.  Negligence  «=948— Care'  required  as  to  in- 
vitee using  wall  as  passway. 

Where  railroad  employes  necessarily  used 
as  a  passway  a  wall  in  defendant's  plant  in 
switching  cars,  defendant  is  liable  for  injuries 
suffered  by  a  switchman,  if  there  was  coal  on 
the  wall  of  such  a  character  as  to  render  the 
place  not  reasonably  safe,  where  defendant 
knew  of  the  presence  of  tbe  coal,  or  in  tbe  ex- 
ercise of  ordinary  care  could  have  known  there- 
of, in  time  by  the  exercise  of  ordinary  care  to 
have  removed  it,  and  it  is  unnecessary  for  the 
injured  switchman  to  show  more  than  that  coal 
was  on  the  wall. 

4.  Negligence  ®=3l36(22)  —  As  to  switchman 
stumbling  on  coal  left  on  passway  In  building 
beld  question  for  Jury. 

In  an  action  by  a  switchman,  who,  while 
using  a  narrow  wall  in  defendant's  plant  as  a 
passway  in  connection  with  bis  duties  of  placing 
cars  in  the  plant,  stumbled  on  small  pieces  of 
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coal  left  on  the  wall,  which  were  not  more  than 
an  inch  square,  held  that,  under  the  dream- 
stances,  the  question  whether  the  leaTing  of 
such  pieces  of  coal  on  the  wall  was  negligence 
was  for  the  jury. 

5.  Appeal  aad  emir  ^»I066— Instruotlon  al- 
lowing Jnry  to  asaiimo  fact  nntupportod  by 
evidence  reversible  error. 

In  an  action  b;*  a  switchman,  who  claimed 
that,  while  nsing  a  low  wall  in  defendant's  plant 
as  a  pasBway,  he  fell  as  a  result  of  stepping  on 
amall  pieces  of  coal,  an  instruction  which  al- 
lowed  the  jury  to  assume  that  coal  was  dropped 
on  the  wall  by  the  defendant's  crane^,  used 
in  unloading  coal  cars,  was  prejudicial  error, 
where  there  was  no  evidence  that  coal  was  at 
any  time  so  dropped;  the  evidence  being  sharp- 
ly conflicting  as  to  whether  there  was  any  coal 
on  the  wall,  and  defendant,  if  not  responsible 
for  presence  of  the  coal,  being  liable  only  if  it 
remained  there  for  a  sufBcient  length  of  time 
to  enable  defendant  to  discover  and  remove  it. 

6.  Negllgenoe  «=s>l39(2)— Instruction  held  er> 
roneous,  as  Imposing  absolute  liability  for 
invitee's  Injury. 

Where  a  rtflroad  switchman,  who  fell  while 
using  a  wall  in  defendant's  plant  as  a  passway 
in  connection  with  his  duty  of  placing  a  car  in 
the  building,  claimed  that  the  fall  was  the  result 
of  stumbling  on  pieces  of  coal,  a  general  in- 
struction for  plaintiff,  reciting  that,  if  defendant 
failed  to  keep  the  wall  free  from  lumps  of  coal, 
and  as  a  direct  result  plaintiff  was  caused  to 
fall,  verdict  should  be  for  plaintiff,  was  errone- 
ous and  misleading,  because  placing  an  absolute 
duty  on  defendant,  when  it  was  bound  only  to 
exercise  reasonable  care. 

7.  Negllgenoe  «=»I38(I)  —  Instruetlon  objec- 
tionable In  not  requiring  finding  of  negilgence. 

Where  a  railroad  switchman,  who,  while  in 
the  course  of  his  duty  in  placing  cars  in  de- 
fendant's plant,  stumbled  whQe  lising  a  wall  as 
a  passway,  claimed  that  the  fall  was  the  result 
of  stepping  on  the  coal  left  on  the  wall,  an  in- 
struction purporting  to  cover  plaintiffs  entire 
case  that  if  the  jury  should  find  that  defendant 
in  the  exercise  of  ordinary  care  could  have 
known  that  lumps  of  coal  were  on  the  wall,  and 
that  in  walking  on  the  wall  plaintiff's  foot  was 
liable  to  strike  a  lamp,  causing  him  to  fall,  and 
if  defendant  failed  to  keep  the  wall  free  and 
dear  of  such  lumps,  and  plaintiff  was  thereby 
caused  to  fall,  defendant  was  liable,  was  ob- 
jectionable, as  not  in  tenms  requiring  the  Jury 
to  find  that  defendant's  conduct  constituted  neg- 
ligence. 

Appeal    from    St.    Lonls    Circuit    C!ourt; 
J.   Hugo  Grimm,  Judge. 
"Not  to  be  officially  published." 

Action  by  Clarence  Hunter  against  the 
American  Brake  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Anderson,  Gilbert  &  Hayden,  of  St.  Lonls, 
for  appellant. 

Edw.  W.  Foristel,  of  St.  Louis  (James  T. 
Roberts,  of  St  Louis,  of  counsel),  for  re- 
spondent. 


ALLEN,  P.  J.  This  is  sin  action  for  per- 
sonal tujnriea  sustained  by  the  plaintlfr 
while  upon  the  premises  of  the  defendant 
corporation,  as  an  invitee,  alleged  to  have 
been  occasioned  by  defendant's  negligence. 
The  trial  below,  before  the  court  and  a  Jury, 
resulted  in  a  verdict  in  favor  of  plaintiff  in 
the  sum  of  $10,000.  The  trial  court,  how- 
ever, required  plaintiff  to  remit  from  the 
verdict  the  sum  of  $3,000  as  a  condition  to 
the  overruling  of  defoidant's  motion  for  a 
new  trial.  From  a  Judgment  in  the  sum  of 
$7,000,  entered  accordingly,  the  defendant 
prosecutes  this  appeal 

At  the  time  of  plaintiff's  injury,  to  wit, 
February  24,  1018,  he  was  in  the  employ  of 
the  Terminal  Railroad  Association,  in  the 
city  of  St  Louis,  as  a  switchman;  his  duties 
being  to  assist,  in  such  capacity.  In  switch- 
ing cars  In  and  out  of  industrial  planta 
When  Injured,  he  was  a  member  of  a  switch- 
ing crew  engaged  in  placing  a  loaded  car 
in  a  building  or  large  shed  on  the  premises 
of  the  defendant  company  located  at  the 
southeast  corner  of  Broadway  and  Tyler 
street  in  eald  dty;  Broadway  extending 
north  and  south,  and  Tyler  street  extending 
east  and  west  At  the  time  in  question  a 
switching  tract  entered  defendant's  premises 
from  l^ler  street,  curved  to  the  southwest, 
and  entered  the  building  mentioned  through 
a  large  opening  in  what  is  termed  the  east 
wall  thereot  It  appears,  in  fact,  that  the 
building  extended  approximately  from  the 
northeast  to  the  southwest,  and  that  this 
track  entered  the  northeast  end  thereof, 
and  extended  through  the  building,  about 
130  or  140  feet,  to  what  Is  termed  the  west 
wall  The  tracd:  was  parallel  with  and  a 
short  distance  from  the  southeast  wall  of 
the  building,  ae  the  south  wall,  as  it  la 
termed;  and  immediately  north  of  the  trade, 
and  parallel  therewith,  was  a  concrete  wall, 
referred  to  as  a  retaining  wall,  which  began 
at  a  point  a  short  distance  outside  of  the 
building  near  the  opening  mentioned,  where 
it  was  1  foot  in -height,  and,  extendtog  into 
the  building,  sloped  upward  until  it  attain- 
ed a  height  of  ahont  8  feet  8  inches  above 
the  grade  of  the  tradt,  or  about  4  feet  9 
Inches  above  the  level  of  the  floor  or  ground 
on  the  north  side  of  the  waO.  It  appears 
that  the  wall  reached  the  said  height  of  3 
feet  8  inches  at  a  point  about  41  feet  inside 
of  the  building,  and  that  from  that  point  on 
to  the  west  or  southwest  end  of  the  building, 
a  distance  of  approximately  100  feet,  the 
wall  continued  at  that  height,  the  top  there- 
of being  level  and  about  20  inches  in  width, 
except  at  places  where  pieces  had  been 
broken  therefrom.  When  a  coal  car  was  up- 
on this  tradt  in  the  building,  the  side  thereof 
was  but  a  short  distance  from  this  wall. 
Plaintiff  testllted  that  there  was  "Just  room 
enough  for  a  car  to  go  In  there."    And  other 
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testimony  of  plaintiff  indicates  that  the  dis- 
tance between  the  s]d&  of  a  coal  car,  when 
on  tills  track,  and  the  retaining  wall,  would 
be  about  10  inches.  A  witness  for  the  de- 
fendant said: 

"I  suppose  there  would  be  2  feet,  or  probably 
a  foot  and  a  half,  between  the  side  of  the  car 
and  the  retaining  wall." 

At  the  time  of  plaintiff's  Injury  this  train 
crew  was  backing  a  train  or  "string"  of 
cars  into  this  building  tot  the  purpose  of 
placing  therein  a  loaded  car  that  was  at 
the  end  of  this  train.  It  appears  that  In  the 
performance  of  his  duties  as  switchman  it 
was  necessary  for  plaintiff  to  walk  along 
the  top  of  this  retaining  wall  In  entering 
defendant's  building  in-  advance  of  ttie  train 
of  cars,  in  order  to  give  signals  as  to  the 
placing  of  the  car  to  l>e  left  on  this  track. 
It  was  conceded  below,  by  defendant's  coun- 
sel, that  plaintiff  "had  to  use  this  wall,  and 
was  using  it  in  the  performance  of  his  du- 
ties," and  it  is  frankly  conceded  here  that 
plaintiff  "was  upon  the  premises  in  pur- 
suance of  a  purpose  which  existed  for  the 
mutual  advantage  of  appellant  and  his  em- 
ployer, and  that  he  was  therefore  an  Invitee, 
to  whom  appellant  owed  the  duty  of  exer- 
cising ordinary  care  to  furnish  a  reasonably 
safe  place."  It  appears  that  defendant  knew 
of  this  use  of  the  wall,  and  that  an  employe 
of  defendant  was  charged  with  the  duty  of 
keeping  the  wall  free  from  obstructions. 

The  petition  alleges  that,  while  plaintiff 
yas  thus  walking  along  the  top  of  this  re- 
taining wall,  in  the  performance  of  his  said 
duties,  his  right  foot  struck  a  piece  of  coal 
on  the  top  of  the  wall,  causing  him  to 
stumble  and  fall  tietween  the  wall  and  the 
side  of  a  coal  car  upon  said  track,  whereby 
he  was  injured  as  set  out  In  the  petiti<XL 
The  petition  contains  three  assignments  of 
negligence,  viz.:  (1)  In  failing  to  keep  the 
top  of  the  wall  free  and  clear  of  obstruc- 
tions and  obstacles ;  (2)  In  failing  to  provide 
sufficient  light  in  the  building;  and  (3)  in 
falling  to  warn  plaintiff  of  the  danger.  The 
case,  however,  went  to  the  Jury  alone^on  the 
first  assignment,  supra.  The  answer  is  a 
general  denial.  The  ruling  of  the  trial  court 
In  refusing  to  peremptorily  direct  a  verdict 
for  defendant  is  assigned  as  error;  and  this 
assignment  makes  it  necessary  fbr  us  to 
state  the  evidence  in  some  detail. 

Plaintiff  was  Injured  on  Sunday  shortly 
after  noon.  He  testified  that  he  walked' 
along  this  retaining  wall  ahead  of  the  cars 
that  were  being  moved  In,  "In  order  to  pro- 
tect the  rear  end  of  the  train."  According 
to  all  of  the  testimony  there  was  one  car 
standing  on  this  track  at  the  west  end 
thereof.  This  was  a  "coal  car,"  and  ac- 
cording to  plaintiff's  testimony  it  was,  at 
the  time,  partly  loaded  with  coal,  though 
according  to  the  testimony  for  defendant  the 
car  was  loaded  with  steel  billets.    Plaintiff's 


testimony  Is  that  he  walked  on  this  wall 
from  the  entrance  to  the  building  to  the  end 
of  the  track — 1.  e.,  to  the  west  end  of  the 
car  that  was  standing  at  the  end  of  the 
track — and  then  turned  about  and  started 
to  walk  toward  the  east,  walking  beside  this 
coal  car.    He  said: 

"I  probably  took  about  8  or  10  steps,  and  my 
right  foot  rolled  on  a  piece  of  coal,  lettjng  me 
down  in  between  the  wall  and  the  car  that  wag 
already  in  there.  All  my  weight  came  on  my 
left  foot,  and  my  left  knee  went  under  me  like 
that.  I  seen  those  cars  coming,  and  I  whistled 
and  hollered,  'Oh,  George !'  [calling  to  George 
Wood,  foreman  of  the  switching  crew].  I  threw 
myself  over  on  this  wall,  got  up  between  the 
wall  and  threw  myself  on  the  wall,  and  that  is 
all  I  remember  until  Woods  came  and  got  me 
by  this  leg.  When  be  got  a  hold  Of  this  leg,  and 
pat  it  out  from  nnder  me,  I  came  to.  It  knock- 
ed me  out." 

The  testimony  shows  that  It  was  defend- 
ant's custom  to  unload  coal  from  cars  stand- 
ing upon  this  track  into  bins  north  of  the 
retaining  wall,  by  means  of  an  "overhead 
conveyor"  or  traveling  crane,  which  operated 
a  device  referred  to  in  plaintiff's  testimony 
as  a  "clam  shelL"  PlalnUff  testified  that 
this  clam  shell  traveled  back  and  forth  over 
this  wall  in  unloading  coal;  that  it  would 
lift  a  ton  of  coal  at  a  time.    He  said: 

"It  comes  down,  and  has  jaws  on  it,  and 
polls  it  up,  and  it  runs  on  a  crsne,  which  car- 
ries it  across  this  wall  over  to  the  bin." 

This  was  the  first  time  that  plaintiff  had 
been  in  the  building  that  day,  and  it  appears 
that  no  other  cars  had  been  moved  upon  this 
track  on  that  day. 

On  cross-examination,  plaintiff  testified 
that,  after  walking  to  the  west  end  of  the 
car  which  was  standing  in  this  building, 
and  after"  having  turned  to  retrace  his  steps, 
he  walked  to  a  point  "about  75  feet  inside 
of  the  shed" — L  e.,  75  feet  from  the  entrance 
at  the  northeast  side  of  the  building;  that 
neither  In  walking  into  the  building,  on  top 
of  this  wall,  nor  In  thus  retracing  his  steps, 
did  he  perceive  any  coal  upon  the  wall  until 
after  his  injury.  Further  testifying  In  this 
connection,  he  said: 

"I  never  did  see  the  entire  chunk  of  coal.  I 
seen  some  coal  my  foot  turned  on  and  left  the 
crumbles  there." 

When  asked  if  he  had  any  idea  as  to  how 
large  the  piece  of  coal  was  before  his  foot 
struck  it,  he  said  that  he  had  not 

On  cross-examination,  plaintiff  further 
testified  that  he  did  not  Imow  "how  far  the 
rear  car  In  the  string  of  cars  was  from  the 
car  that  was  standing  there"  when  he  fen. 
He  said,  however: 

"The  string  of  cars  I  was  assisting  in  pat- 
ting in  was  moving  at  the  time  I  fell.  •  *  • 
I  don't  know  whether  they  had  come  together 
or  not." 
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Wlien  asked  if  he  had  seen  coal  fall  from 
cars  freqaently  when  they  were  being 
swltdied  Into  the  buUding,  he  said  that 
coal  sometlinefl  fell  from  the  cars. 

On  redirect  examination  plaintiff  was  ask- 
ed how  far  the  moving  cars  were  from  liim 
when  he  fell,  and  he  said: 

"Jnct  as  I  fell,  I  seen  the  cars  coming  along 
the  end  of  the  shed.  I  do  not  know  where  they 
were  brought  to  a  stop.  I  waa  laying  between 
this  coal  car  and  the  walk." 

One  Mans,  the  "head  man"  of  the  switch- 
ing crew,  testified  that  he  did  not  see  plain- 
tiff fall,  but  that  when  the  cars  came  to  a 
stop  he  went  forward  and  found  plaintiff 
sitting  on  the  wall.  He  said  that  he  "found 
in  a  space  of  probably  10  or  15  feet  several 
lumps  of  coal  scattered  about  this  wall  in 
small  pieces."  On  cross-examination  he  said 
that  plaintiff  was  "apparently  In  the  middle 
of  this  15-foot  space  •  •  •  in  which 
there  were  lumps  of  coal  scattered  about"; 
that  the  "coal  was  in  small  pieces,  the 
largest  probably  a  little  bit  larger  than  an 
Inch  square."  He  further  testified  that  when 
he  reached  plaintiff  the  latter  was  lying 
near  the  east  end  of  the  car  that  was  in  the 
building;  that  plaintiff  was  about  10  feet 
from  that  end  of  the  car. 

One  Wood,  the  foreman  of  the  switching 
crew,  testified  upon  receiving  a  signal  the 
moving  cars  were  stopped  when  the  end  car 
was  about  6  feet  from  the  car  that  was  in 
the  building;  that  he  went  forward  and 
found  plaintiff  lying  on  top  of  the  wall,  ap- 
parently unconscious,  "somewhere  near  the 
end  of  the  car  that  was  In  there,  pretty  well 
back  in  the  shed."  On  cross-examination,  re- 
ferring to  plaintiff's  position  on  the  wall,  he 
said: 

"He  was  alongside  the  car  that  was  there." 

Being  questioned  further  as  to  this,  he 
said: 

"I  think  that  he  was  in  by  that  car  that  was 
already  in  there.  I  do  not  know  whether  he 
was  right  at  the  end  of  It." 

When  asked  if  he  did  not  know  that  the 
car  that  was  In  the  building  was  a  car  part- 
ly loaded  with  steel,  he  answered: 

"I  know  they  loaded  steel  cars  to  the  end  of 
the  waU." 

On  being  recalled  for  further  cross-exam- 
iuation,  plaintiff  testified  as  follows-: 

"When  I  went  along  this  wall  the  first  time, 
toward  the  inside  end,  I  passed  right  along  the 
side  of  the  car  that  was  standing  in  there.  I 
went  dear  down  to  the  rear  end  of  it.  I  pre- 
sume about  two-thirds  of  its  contents  had  been 
nnloaded.  I  am  certain  that  the  remainder  that 
waa  there  was  coal,  and  not  steel  billets.  As  I 
passed  alongside  the  car,  I  was  within  two  or 
three  feet  of  it.  I  had  no  difficulty  in  seeing 
there  was  coal  in  the  car." 


The  testimony  for  defendant  tends  to  show 
that  no  coal  was  on  the  wall  at  the  time  of 
plaintifTs  injury.  One  Blenecke,  employed 
by  defendant  as  a  foreman,  testified  that  he 
worked  upon  the.se  premises  on  the  night 
prior  to  plaintiff's  Injury  and  until  about  11 
o'clock  of  that  day;  that  between  8  and  9 
o'clock  on  this  Sunday  morning  he  walked 
along  the  entire  length  of  the  retaining  wall 
and  saw  no  coal  lying  on  it  at  any  place. 
His  testimony  Is  that  there  was  a  car  of 
steel  at  the  west  end  of  this  track,  which  was 
received  the  previous  day,  and  that  no  coal 
had  hetai  received  on  that  trai-k  since  Feb- 
ruary 18,  six  days  prior  to  plaintiff's  injury. 
He  said  that  there  were  two  overhead  cranes 
used  by  defendant  for  unloading  coal  from 
cars  upon  this  track,  but  that  neither  of 
them  had  been  operated  on  that  Sunday 
morning,  and  that  no  coal  had  been  unloaded 
there  for  a  period  of  six  days  prior  to  plain- 
tifTs injury.  According  to  his  testimony  the 
cranes  carried  large  buckets  into  which  the 
coal  was  shoveled. 

One  Farrar,  an  employe  of  defendant,  tes- 
tified that  he  heard  plaintiff  call  when  hurt, 
and  went  to  the  place  where  plaintiff  was  ly- 
ing; that  he  noticed  that  there  was  no  coal 
on  the  wall  at  the  time. 

In  behalf  of  appellant  It  is  argued  that 
plaintiff  failed  to  establish  that  the  piece  of 
coal,  U  any,  upon  which  he  stumbled  and 
fell,  was  on  the  wall  prior  to  the  time  of 
plaintiff's  injury  for  such  a  length  of  time  as 
to  charge  defendant  with  notice  of  its  pres- 
ence. In  other  words,  it  is  said  that,  if  there 
was  any  coal  on  the  top  of  this  wall  at  the 
place  where  plaintiff  fell,  it  was  not  shown 
that  defendant  had  any  actual  knowledge 
thereof,  nor  was  it  shown  that  the  coal  in 
fact  was  upon  the  wall  for  any  length  of  time 
prior  to  the  injury,  so  as  afford  any  ground 
for  a  finding  that  defendant,  by  the  exercise 
of  ordinary  care,  conldi  have  known  of  its 
presence  there.  And  in  this  connection  It  Is 
urged  that  there  Is  no  evidence  that  any 
coal  ever  dropped  from  these  traveling 
cranes,  while  there  Is  evidence  that  coal 
sometimes  fell  from  the  sides  of  coal  cars  as 
they  were  being  moved  In,  and  that  conse- 
quently it  is  quite  as  reasonable  to  suppose 
that  the  piece  of  coal,  it  any,  which  caused 
plaintiff's  injury,  fell  from  the  coal  car  that 
was  being  moved  into  the  building. 

[1-3]  It  Is  true,  as  appellant  urges,  that 
there  can  be  no  recovery  if  the  evidence  goes 
no  farther  than  to  show  that  the  plaintiff's 
injury  resulted  from  one  of  two  causes,  for 
one  of  which,  and  not  the  other,  the  defend- 
ant may  be  held  liable.  It  devolves  upon  the 
plaintiff  to  adduce  substantial  evidence  tend- 
ing to  show  that  the  cause  for  which  defend- 
ant Is  liable  produced  the  result.  And  If  the 
evidence  leaves  this  matter  purely  to  conjec- 
ture and  speculation,  then  plaintiff's  case 
must  fall.  See  Coin  v.  Lounge  Co.,  222  Ma 
488,  121  &  W.  1,  25  L,  B.  A.  (N.  S.)  U70,  17 
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Ann.  Can.  888.  But  tbe  evidence  in  this  case, 
as  set  out  above,  leaves  no  room  for  the  argu- 
ment that  tbis  piece  of  coal,  whicb,  it  is  said, 
caused  plaintiff  to  fall,  came  from  ttie  coal 
car  which  was  being  moved  into  the  building. 
The  evidence  is  abundant  that  tliis  moving 
coal  car,  at  the  end  of  the  train,  was  stopped 
before  it  reached  the  point  where  plaintiff 
fell.  The  testimony  for  plaintiff  is  that  when 
he  fell  he  was  at  the  side  of  the  stationary 
car,  and  perhaps  10  feet  west  of  the  east  end 
of  that  car.  While  there  is  some  testimony 
of  plaintiff  to  the  effect  that  tbe  place  where 
he  fell  was  about  75  feet  from  the  east  en- 
trance to  the  building,  which  might  place  him 
east  of  the  east  end  of  this  stationary  car, 
this  was  obviously  a  mere  estimate  of  tbe 
distance  mentioned,  and  is  not  be  utilized  to 
defeat  a  recovery,  since  in  passing  upon  the 
donurrer  the  evidence  must  be  viewed  in  the 
light  most  favorable  to  plaintiff.  As  shown 
above,,  plaintiff  testified  positively  that  he 
bad  taken  but  8  or  10  steps  from  the  west 
end  of  this  stationary  car;  the  car  being  40 
feet  In  length.  He  said  that  he  fell  "down  in 
between  the  wall  and  the  cai;  that  was  al- 
ready in  there,"  and  later  he  said,  in  sub- 
stance, that  when  he  fell  he  looked  up  and 
saw  tbe  moving  cars  entering  tbe  building. 
Furthermore,  the  testimony  of  Wood,  supra. 
Is  that  when  he  reached  plaintiff  the  latter 
was  at  the  side  of  the  car  that  had  been 
standing  on  the  track,  and  that  the  incoming 
cars  stopped  6  feet  from  this  stationary  car. 

It  is  quite  clear,  therefore,  that  this  mov- 
ing coal  car  did  not  reach  the  point  where 
plaintiff's  Injury  occurred,  and  that,  if  there 
was  coal  upon  the  top  of  the  wall  at  that 
point,  it  could  not  have  fallen  from  that  car, 
and  If  the  coal  fell  upon  the  wall  from  the 
side  of  the  stationary  coal  car,  beside  which 
plaintiff  fell — ^if  that  car  was  in  fact  loaded 
with  coal — the  inference  Is  that  this  oc- 
curred, tf  at  all,  on  some  day  prior  to  that 
of  plaintiff's  injury,  for  all  of  the  evidence  is 
that  no  coal  was  unloaded  there  on  that  day, 
and  defendant's  evidence  Is  that  no  coal  had 
been  unloaded  there  for  a  period  of  six  days 
prior  to  tbe  time  of  plaiutiff.'s  injury. 

It  Is  true  that  there  is  no  teiitimony  that 
any  coal,  at  any  time,  dropped  from  the  clam 
shell  or  bucket  operated  by  the  overhead 
crane;  but  It  was  not  necessary  for  plaintiff 
to  show  how  the  coal  came  upon  the  wall.  If 
in  fact  there  was  coal  upon  the  wall  of  such 
character  as  to  render  the  place  not  a  reason- 
ably safe  place  for  plaintiff  to  pass  over  in  the 
performance  of  his  duties,  then  defendant 
may  be  held  liable  for  injury  thereby  result- 
ing to  plaintiff,  while  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  provided  de- 
fo>dant  knew  of  the  presence  of  such  coal 
or  by  the  exercise  of,  ordinary  care  could 
have  known  thereof,  in  time,  by  the  exercise 
of  ordinary  care,  to  have  removed  the  same. 

[4]  While  plaintiff's  evidence  tends  to  show 


that  there  was  coal  upon  this  wall.  It  appears 
that  the  coal  consisted  of  small  pieces  or  par- 
ticles, none  being  more  than  about  one  inch 
in  thickness.  And  hence  the  question  arises 
whether,  in  any  event,  defendant  could  be 
found  negligent  in  permitting  such  small 
lumps  or  pieces  of  coal  to  remain  upon  this 
wall;  L  e..  whether  the  defendant,  in  the  ex- 
ercise of  ordinary  care,  ought  to  have  antici- 
pated that  the  presence  of  such  small  pieces 
of  coal  thereupon  would  be  likely  to  cause  in- 
jury to  one  required  to  pass  over  such  walL 
The  presence  of  pieces  of  coal  of  the  size  in- 
dicated by  this  evidence,  upon  an  ordinary 
walk  or  passageway,  might,  perhaps,  consti- 
tute no  evidence  of  a  negligent  breach  of  duty 
on  the  part  of  the  proprietor  of  the  premises 
owing  to  an  invitee  thereupon,  though  this  we 
do  not  decide.  In  the  case  before  us  these 
small  obstructions  were  upon  a  wall  20  inch- 
es in  width,  which  was  in  close  proximity  to 
a  railroad  track,  the  top  of  the  wall  being  3 
feet  8  Inches  atrave  this  track  and  a  great- 
er distance  above  tbe  floor  or  ground  on  tbe 
west  side  of  the  wall.  There  is  some  conflict 
in  the  testimony  as  to  the  amount  of  light  in 
this  building,  at  and  about  the  place  where 
plaintiff  fell.  We  have  not  considered  It  ne':- 
essary  to  set  out  this  testimony.  As  said, 
the  assignment  of  negligence  as  to  insuiflcient 
light  was  abandoned  by  plaintiff;  and  It  Is 
not  contended  by  defendant  that  plaintiff  was 
g^uiity  of  contributory  negligence  in  not  see- 
ing tbe  pieces  of  coal  upon  which  he  is  said 
to  have  stepped.  But,  In  view  of  the  danger 
to  be  apprehended  from  even  small  obstacles 
left  upon  the  wall,  we  are  of  the  opinion  that, 
under  all  of  the  conditions  present,  while 
the  court  could  not  so  declare  as  a  matter  of 
law,  the  jury  could  with  propriety  find  that 
tbe  presence  of  such  small  pieces  of  coal  on 
the  wall — if  there  for  such  time  as  to  enable 
defendant,  by  the  exercise  of  ordinary  care, 
to  discover  and  remove  the  same — constitut- 
ed negligence  on  the  part  of  defendant  as 
for  a  failure  to  exercise  ordinary  care  to 
keep  such  place  reasonably  safe  for  plain- 
tiff's use  as  an  invitee  thereupon;  and  this 
appears  to  be  tacitly  conceded  by  appellant's 
argument. 

For  the  reasons  indicated,  we  think  that 
the  demurrer  to  the  evidence  was  properly 
overruled. 

L6]  Complaint  is  m^de  of  plaintiff's  instruc- 
tion Ko.  1,  purporting  to  cover  the  whole  case 
and  directing  a  verdict.  This  instruction  Is 
as  follows : 

"The  court  instructs  the  jury  that  if  you  be- 
lieve and  find  from  tbe  evidence  that  on  the 
24th  day  of  February,  1918,  the  defendant,  in 
the  yard  of  its  plant,  mentioned  In  the  evidence, 
owned  and  maintained  the  shed,  track,  and  con- 
crete wall  mentioned  in  the  evidence;  and  that 
in  placing  railroad  cars  upon  said  track  under 
said  shed  it  was  necessary  for  plaintiff  and  oth- 
er switchmen  attached  to  the  switching  crew 
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pladng  gnch  railroad  can  apon  aaid  track  nn- 
der  said  shed  to  walk  upon  the  top  of  said  eon- 
Crete  wall,  and  that  on  said  day  the  plaintifl 
waa  employed  by  the  St.  Louis  Merchants' 
Bridge  Terminal  Railway  Company  as  a  switch- 
man, and  that  he  was  engaged  in  placing  rail- 
road cars  upon  said  track  under  said  shed  for 
the  use  of  the  defendant,  and  that  in  order  to 
do  80  he  walked  along  the  top  of  said  wall;  and 
that  defendant  prior  thereto  unloaded  or  caused 
to  be  unloaded  coal  from  cars  on  said  track 
by  means  of  an  overhead  conveyor,  and  dropped 
lamps  of  coal  upon  the  top  of  said  wall,  and 
that  the  defendant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  it  was 
necessary  for  plaintiff  to  walk  along  the  top 
of  said  wall  for  the  purpose  of  placing  said  rail- 
road cars  upon  said  track  under  said  shed  in  de- 
fendant's said  plant,  and  that  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  that  lumps  of  coal  were  on  the  top  of 
said  wall  and  that  in  walking  along  the  top  of 
said  wall  plaintiffs  foot  was  likely  to  strike  a 
lump  of  said  coal,  and  that  it  was  likely  to  cause 
him  to  fall  and  be  injured  thereby;  and  if  you 
find  that  the  defendant  failed  to  keep  said  wall 
free  and  clear  of  such  lumps  of  coal,  and  that 
as  a  direct  result  thereof  plaintiff's  right  foot 
did  strike  a  lump  of  coal  lying  upon  the  top  of 
said  wall  and  that  he  was  caused  to  fall  thereby 
and  that  as  a  direct  result  thereof  plaintiff  was 
injured,  as  mentioned  in  the  evidence,  and  that 
at  said  time  plaintiff  was  exercising  ordinary 
care  for  his  own  safety,  then  your  verdict  must 
be  for  the  plaintiff." 

It  will  be  noticed  that  this  instruction  per- 
mits the  Jury  to  find  that  prior  to  the  time 
of  plalntitTs  injury  the  defendant  unloaded 
coal  from  cars  on  this  track  by  means  of  the 
overhead  conveyor,  "cnA  dropped  lumps  of 
coal  upon  the  top  of  said  wall."  As  we  have 
said,  there  is  no  evidence  whatsoever  that 
any  lumps  of  coal  were  dropped  from  this 
conveyor  at  any  time.  It  was  consequently 
error  to  permit  the  Jury  to  so  find,  without 
any  evidence  upon  which  to  predicate  such 
finding ;  and  under  the  circumstances  we  are 
of  the  opinion  that  this  error  cannot  be  re- 
garded as  other  than  prejudicial.  In  author- 
izing the  Jury  to  find  that  coal  was  dropped 
from  the  conveyor  upon  this  wall,  the  court, 
in  effect,  declared  that  there  was  evidence 
from  which  they  might  conclude  that  such 
was  the  fact.  There  was  a  direct  and  sharp 
conflict  in  the  testimony  as  to  whether  any 
coal  was  upon  the  wall  at  the  time.  It  it 
was  there,  and  remained  there  for  a  time 
sufficient  to  enable  .defendant,  by  the  exercise 
of  ordinary  care,  to  discover  and  remove  it, 
it  mattered  not  how  it  came  there.  But,  In 
view  of  this  sharply  contested  issue  of  fact  in 
the  case,  we  think  that  it  was  prejudicial  er- 
ror to  authorize  the  Jury  to  assume  that  coal 
was  in  fact  allowed  to  fall  upon  the  track 
from  the  conveyor,  when  there  is  no  testi- 
mony whatsoever  that,  in  operating  such  con- 
veyor, any  coal  was  ever  known  to  fall  there- 
from.   See  Small  r.  Polar  Wave  Ice  &  Fuel 


Co.,  179  Mo.  App.  456,  loc  dt  466, 162  S.  W. 
709,  and  cases  cited;  Scott  v.  Smelting  Co., 
187  Mo.  App.  344,  173  S.  W.  23;  Cowan  v. 
Hydraulic  Press  Brick  Co.,  222  S.  W.  924. 

[1]  The  instruction  is  faulty  in  another  re- 
spect The  language  following  the  last  semi- 
colon therein  tells  the  Jury  that  If  they  find 
"tliat  the  defendant  failed  to  keep  said  wall 
free  and  dear  from  such  lumps  of  coal,"  and 
that  as  a  result  thereof  plaintiff's  foot  struck 
a  lump  of  coal,  etc.,  then  to  find  for  plaintiff. 
The  effect  of  the  language  used  in  this  por- 
tion of  the  Instruction  is  to  convey  to  the 
jury  the  idea  that  defendant  was  under  an 
absolute  liability  to  keep  the  wall  free  from 
such  lumps  of  coal  at  its  peril ;  whereas  de- 
fendant's duty  was  to  exercise  ordinary  care 
to  that  end.  While  the  various  portions  of 
the  instruction,  hypothesizing  separate  mat- 
ters to  be  found,  are  in  the  conjunctive,  nev- 
ertheless the  phraseology  of  this  latter  part 
of  the  instruction  is  such  as  to  appear  to 
predicate  liability  upon  defendant's  failure, 
alone,  to  keep  the  wall  free  and  clear  of 
lumps  of  coal.  Note  the  language  following 
this  semicolon,  viz.: 

"And  if  you  find  that  the  defendant  failed  to 
keep  said  wall  free  and  clear  of  such  lumps  of 
coal,  and  that  as  a  direct  result  thereof  plain- 
tiff's right  foot  did  strike  a  lump  of  coal  lying 
upon  the  top  of  said  wall  and  that  he  was  caus- 
ed to  fall  thereby  and  that  as  a  direct  restilt 
thereof  plaintiff  was  injured.  •  *  •  then 
your  verdict  must  be  for  the  plaintiff." 

We  think  that  this  part  of  the  instruction 
was  of  such  character  as  to  have  the  effect 
of  misleading  the  jury,  under  the  flreum- 
stances,  and  hence  prejudicial,  especially  In 
view  of  the  fact  that  plaintift's  case  Is  by  no 
means  a  strong  one — though  we  hold  it  to 
be  one  for  the  Jury — and  the  evidence  is  high- 
ly confiicting  as  to  the  facts  which  we  regard 
as  necessary  to  establish  negligence  on  the 
part  of  defendant 

[7]  This  instruction  is  further  complained 
of  on  the  ground  that  It  does  not  require  the 
Jury  to  find  that  defendant's  conduct  In  per- 
mitting these  pieces  or  particles  of  coal  to  re- 
main upon  the  wall — even  though  defendant 
could  have  discovered  the  same  by  the  exer- 
cise of  ordinary  care — amounted  to  negli- 
gence. It  is  true  .that  the  instruction  does 
not  in  terms  require  the  jury  to  find  that  to 
permit  such  pieces  of  coal  to  remain  upon  the 
wall,  if  defendant  could  have  discovered 
them  by  ordinary  care,  constituted  negligence. 
(In  this  connection  see  State  ex  rel.  Long 
V.  Ellison,  272  Mo.  571,  199  S.  W.  984;  Green- 
stein  V.  Foundry  Co.  [Sup.]  178  S.  W.  1179; 
Burrows  v.  Likes,  180  Mo.  App.  447,  loc.  dt. 
452,  463,  166  S.  W.  643.)  However,  among 
the  findings  required.  Is  one  that  appears  to 
be  tantamount  thereto,  viz.  that  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  "that  lumps  of  coal  were- 
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on  tlie  top  of  said  wall,  and  that  la  walking 
along  the  top  of  said  wall  plalntlfT's  foot  was 
Ukely  to  strike  a  lump  of  said  coal,  and  tbat 
It  was  Ukely  to  cause  him  to  fall  and  be  in- 
jured thereby."  And  consequently  the  In- 
struction should  perhaps  not  be  condemned 
as  fatally  bad  on  this  ground. 

Upon  a  retrial,  if  one  be  had,  a  large  por- 
tion of  this  instmctibn  should  be  entirely 
recast.  Other  questions  raised  need  not  be 
discussed. 

The  judgment  must  be  reversed,  and  the 
cause  remanded.   It  Is  so  ordered. 

BECKER,  J.,  concurs. 


NORTH  V.  NATIONAL  LIFE  &  ACCIDENT 

INS.  CO.  OF  NASHVILLE,  TENN. 

(No.  16469.) 


(St  Louis  Court  of  Appeals. 
March  8,  1921.) 


Missouri. 


1.  Insaranc*  «=>525— Where  laturad  eonld  not 
'    lie  In  bed  because  of  bad  heart,  he  was  "oon- 

fined  to  bed"  within  poli<^. 
The  provision  of  an  industrial  insurance 
policy  for  payment .  of  sick  benefits  when  in- 
sured is  necessarily  confined  to  bed  does  not 
mean  that  insured  should  be  confined  to  her 
bed  all  of  the  time,  but  should  be  bedridden  in 
a  substantial  sense,  and  insurer  cannot  escape 
paying  sick  benefits  because  insured  could  not 
lie  in  bed  owing  to  a  bad  heart. 

[Ed.  Note.— For  otber  definitions,  see  Words 
and  Phrases,  Second  Series,  Confined  to  bed.] 

2.  Insurance  <S=3360(3)— Policy  not  forfeited 
for  nonpayment  of  premiums  when  Insured 
was  entitled  to  sick  benefits  saffldent  to  pay 
premiums. 

Courts  do  not  favor  forfeitnres  and  win  not 
enforce  them  against  equity  and  good  con- 
science, so  that  an  insurance  policy  will  not  be 
declared  forfeited  for  nonpayment  of  premiums 
where  insurer  held,  when  the  premium  became 
due,  more  than  enough  money  due  the  insured 
as  sick  benefits  to  pay  the  same. 

3.  Insurance  4s»360 (3) —Specific  order  from 
Insured  to  apply  sick  benefits  la  payment  of 
premiums  not  necessary. 

Insurer  need  not  have  a  specific  order  from 
the  insured  to  apply  sick  benefits  due  to  the 
payment  of  premiums,  since  sucn  application 
is  for  insured's  benefit,  and  his  consent  will  be 
presumed,  and  equity  requires  the  insurer  to 
make  such  application. 

4.  Insurance  <@=>585(l) —Deceased's  husband 
held  entitled  to  sue  on  Industrial  Insurance 
policy  for  sick  benefits,  though  not  adminis- 
trator. 

Where  an  industrial  insurance  policy  pro- 
vided that  its  production  by  the  company  with 
the  receipt  for  the  sum  insured,  signed  by  the 
beneficiary,  was  conclusive  evidence  that  such 
sum  bad  been  paid  and  that  all  claims  under  the 


policy  had  been  fully  satisfied,  the  insurer  can- 
not arbitrarily  select  a  person  of  the  desig* 
nated  class  to  whom  payment  is  to  be  made, 
and  action  on  the  policy  for  sick  benefits  ac- 
crued at  insured's  death  could  be  brought  by 
deceased's  husband  in  possession  of  the  policy, 
although  not  appointed  administrator  of  in- 
sured. 

5.  Appeal  and  error  «=3l068(4)  —  instnictlon 
omitting  requirement  that  damages  for  delay 
In  payment  of  loss  Insured  against  must  bo 
limited  to  10  per  cenL  cured  by  venNoL 
In  an  action  on  an  industrial  insurance  pol- 
icy, an  assignment  of  error  that  the  court  in 
its  instruction  relating  to  damages  for  vexa- 
tions delsy  did  not  limit  the  recovery  to  an 
amount  "not  to  exceed  10  per  cent  on  the 
amount  of  the  loss"  is  not  wdl  taken,  where, 
although  the  record  shows  damages  in  excess  of 
the  10  per  cent,  yet  less  than  10  per  cent  was 
induded  in  the  verdict  returned. 

Appeal  from  St  Louis  Circuit  Court: 
George  H.  Shields,  Judge. 

Action  by  John  North  against  the  National 
life  &  Accident  Insurance  Company  of  Nash- 
ville, Tenn.  Verdict  and  Judgment  for  plain- 
tin;,  and  the  defendant  appeals.    Atllrmed. 

George  P.  Burleigh,  of  St  Louis,  for  ap- 
pellant 

Crittenden  (Tlark,  of  St  Louis,  for  respond- 
ent 

BRUERE,  0.  This  is  an  action  of  assump- 
sit on  an  Insurance  policy  of  the  kind  known 
as  'industrial  insurance.  It  was  commenced 
before  a  Justice  of  the  peace,  and  appealed 
to  the  circuit  court  of  the  city  of  St  Louis. 
A  verdict  and  Judgment  was  obtained  In  said 
circuit  court  In  favor  of  the  plalntUf,  from 
which  Judgment  defendant  appeals. 

The  defendant  issued  a  policy  of  insurance 
to  one  Ella  North  the  deceased  wife  of  plain- 
tiff. The  policy  beat's  date  the  19th  day  of 
May,  1913.  The  provisions  of  the  policy 
pertinent  to  the  Issues  raised  In  this  case 
are  as  follows: 

(1)  "In  further  consideration  of  the  payment 
in  advance  of  the  premium  stated  in  schedule 
below,  on  or  before  every  Monday  hereafter 
during  the  life  of  the  insured,  the  National  Life 
&  Accident  Insurance  Company  doth  hereby 
agree,  subject  to  the  conditions  herein,  to  pay 
to  the  beneficiary  the  amount  of  death  benefit 
provided  herein  within  21  hours  after  due  proof 
of  death  has  been  furnished  the  company,  and 
in  case  of  sickness  or  accident  to  pay  to  the  in- 
sured the  weekly  benefits  named  in  schedule  be- 
low according  to  the  terms  hereof."  The 
schedule  above  referred  to  contains:  Weekly 
premium  20  cents ;  name  of  insured  Ella  North; 
maximum  weekly  allowance  for  sickness  or  ac- 
cident ?4.00;  amount  payable  beneficiary  in 
event  of  death  $43.    John  North. 

(2)  "Weekly  benefits  for  sickness  will  only  be 
paid  for  each  period  of  seven  consecutive  days 
that  the  taisured  is,  by  reason  of  illness,  neces- 
sarily confined  to  bed  and  there  visited  profea- 
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$ioTiiH1j  by  a  duly  licensed  and  practicing  pby- 
sJcian." 

(3)  "The  insured,  however,  shall  not  be  en- 
titled to  sick  or  accident  benefits  when  premium 
payments  are  in  arrears  for  two  weeks  or 
more." 

(4)  "Should  the  insured  die  when  the  pre- 
mium payments  on  this  policy  are  four  week* 
or  more  in  arrears  this  company  shall  not  be 
liable  for  any  sum  under  this  policy." 

(5)  "The  production  by  the  company  of  this 
policy  and  of  a  receipt  for  the  sum  insured, 
signed  by  the  beneficiary,  or  an  executor  or 
administrator,  or  legal  representative  of  the 
insured,  shall  be  conclusive  evidence  that  such 
sum  has  been  paid  and  that  all  claims  under 
this  policy  have  been  fully  satisfied." 

On  December  5,  1916,  the  assured,  Blla 
North,  took  sick.  A  physician  saw  her  on 
the  8th  of  December,  1915,  and  found  her  suf- 
fering from  heart  trouble.  She  was  unable 
to  be  confined  to  ber  bed  at  times;  lier  ail- 
ment  being  sncb  that  she  could  not  get  her 
breath  while  in  a  reclining  position.  During 
her  sickness,  and  up  to  the  time  of  her  deatli, 
she  was  under  the  care  of  pliysicians.  It 
further  appears  tliat  during  that  time  she 
was  unable  to  perform  her  household  duties, 
was  unable  to  wait  on  herself,  and  that  her 
sister,  a  nurse,  and  her  neighbors  administer- 
ed to  her  wants.  On  the  9th  day  of  De- 
cember, 1915,  Ella  North  filed  a  claim  for  a 
sick  benefit  with  the  defendant,  accompanied 
with  a  certificate  executed  by  a  licensed  and 
practicing  physician,  showing  the  nature  of 
her  sickness  as  provided  by  the  terms  of  the 
policy.  One  or  two  like  claims  and  certif- 
icates were  likewise  filed  at  the  beginning  of 
eacb  week  thereafter.  The  insured  died  Feb- 
ruary 23,  1916.  It  5  admitted  by  the  defend- 
ant company  that  all  premiums  due  under 
the  terms  of  the  policy  were  paid  up  to  De- 
cember 20,  1915;  no  premiunxs  were  paid 
after  said  date. 

The  plaintiff  sues  for  the  sick  benefits 
under  the  policy,  and  the  amount  of  the  death 
benefit  provided  therein,  together  with  a 
reasonable  amount  for  vexatious  refusal  to 
pay,  and  for  attorney  fees  and  interest.  The 
side  benefits  amount  to  |40,  computed  at  $4 
a  week  for  10  weeks,  and  the  death  benefit 
amounts  to  $43.  The  case  was  tried  before 
a  jury,  and  the  jury  assessed  plalntlU's  dam- 
ages at  the  sum  of  $196.26,  as  follows,  to  wit: 

Amount  due  under  policy $  83  00 

Interest    10  M 

Damages SO  00 

Attorney    teea 100  00 


tlM2S 


At  the  close  of  tlie  whole  case  the  defend- 
ant requested  the  trial  court  to  give  an  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  which  the  court  refused  to  give. 
This  action  of  the  court  is  assigned  as  error 
on  the  ground  that  the  defendant  had  declar- 
ed a  forfeiture  of  the  policy  for  nonpayment 
of  premiums. 


Under  the  facts  in  this  case  the  decisive 
question  for  determination  is  whether  or  not 
it  was  the  dnty  of  the  defendant  to  apply  so 
mucb  of  the  moneys  in  its  hands,  due  the 
insured  under  the  terms  of  the  policy  on  ac- 
count of  sick  benefits,  to  the  payment  and 
satisfaction  of  the  unpaid  premiums  as  was 
necessary  in  order  to  prevent  a  forfeiture  of 
the  policy. 

So  far  as  we  are  aware  this  precise  ques- 
tion has  not  been  passed  upon  by  the  appel- 
late courts  of  this  state. 

While  some  courts  bold  to  a  ccmtrary  view, 
the  greater  weight  of  authority  is  that  It  is 
the  duty  of  insurance  companies  to  apply 
such  moneys  to  the  payment  of  premiums 
when  due,  so  as  to  prevent  a  forfeiture  of  the 
iwlicy. 

[1]  The  amount  of  the  premiums  due  de- 
fendant at  the  time  of  the  death  of  the  in- 
sured, February  23,  1916,  amounted  to  $2. 
The  jury  found  that  on  February  23,  1916, 
there  was  due  the  insured  under  the  terms 
of  the  policy,  on  account  of  sick  benefits,  the 
sum  of  $40,  $4  of  which  was  due  December 
16,  1915.  The  insured  was  not  In  default  on 
December  16,  1915;  all  premiums  had  been 
paid  up  to  December  20,  1915.  The  company 
itself  was  in  default  In  its  payment  of  tbe 
sick  benefits  due  Insured.  There  was  no  ex- 
cuse for  defendant  to  refuse  payment  of  the 
claims  for  sick  benefits  filed  with  it  I^  tbe 
insured.  Its  ground  for  refusal  to  i>ay,  as 
declared  by  its  claim  inspector  to  the  Insured, 
was  that  the  Insured  was  not  confined  to  bed. 
Under  the  facts  in  this  case,  it  would  be 
rank  nonsense  to  hold  that  because  the  In- 
sured could  not  lie  in  bed,  owing  to  the  bad 
condition  of  her  heart,  she  was  not  entitled 
to  sick  benefits.  Tliat  provision  of  the  con- 
tract heretofore  set  out  does  not  mean  that 
the  insured  should  be  confined  to  bed  all  the 
time,  but  means  tliat  the  insured  must  be 
"bedridden  in  a  substantial  sense."  Bays  v. 
General  Assembly  American  Benevolent 
Ass'n,  127  Mo.  App.  195,  104  S.  W.  1141; 
Bradshaw  v.  American  Benevolent  Ass'n, 
112  Ma  App.  loc  cit.  437,  87  S.  W.  46;  Ram- 
sey V.  General  Accident,  Fire  ft  Life  Ins.  Co^ 
160  Mo.  App.  236,  142  S.  W.  763. 

[2]  It  Is  not  conscionable  to  hold  the  In- 
sured in  default  for  his  premiums  and  at  the 
same  time  absolve  the  insurer  from  payment 
of  the  sick  benefits.  The  courts  do  not  favor 
forfeitures  and  will  not  enforce  them  when 
to  do  so  would  be  against  equity  and  good 
conscience.  It  would  be  strange  equity  and 
bad  morals  to  hold  that  the  defendant  bad 
the  right  to  declare  the  policy  forfeited  be- 
cause of  nonpayment  of  premiums  when  it 
bad  in  its  bands  at  the  time  said  premiums 
became  due  more  than  enough  money  be- 
l(Higing  to  the  insured  to  pay  the  premlunw. 

[3]  Appellant  contends  that  the  defendant 
could  not,  without  specific  orders  from  the 
Insured,  apply  part  of  the  moneys  in  Its 
faaud^  due  the  insured,  to  pay  tbe  premiums 
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due.  No  reason  is  given  to  support  this  con- 
tention. It  iB  not  necessary  that  speciflc 
ordeis  from  the  Insured  be  received  before 
applying  said  moneys  to  the  satisfaction  of 
the  premiums.  Such  application  being  tor 
the  benefit  of  the  insured,  his  consent  there- 
to will  be  presumed. 

Furthermore,  the  defendant  had  the  un- 
doubted right  to  deduct  the  amount  applied 
to  pay  premiums  from  the  sum  due  insured 
for  sick  benefits  under  the  law  of  set-ofb. 

The  plainest  principles  of  equity  and  a 
Just  regard  for  the  rights  of  the  insured  re- 
quired the  defendant  to  apply  the  moneys  in 
Its  hands  due  the  Insured  to  the  satisfaction 
-of  the  premiums  when  due,  so  as  to  keep  the 
policy  alive. 

We  hold  that  the  defendant  had  no  right 
to  declare  the  policy  forfeited  and  that  the 
policy  was  in  force  at  the  time  of  the  death 
■of  Qie  insured.  Russum  v.  St  Louis  Mutual 
Life  Ins.  Co.,  1  Mo.  Api».  228;  North  Ameri- 
can Accident  Ins.  C5o.  v.  Bowen  (Tex.  Civ. 
App.)  102  S.  W.  loc.  dt  107  (not  officially  re- 
ported) ;  American  National  Ins.  Co.  v.  Moon- 
ey.  111  Ark.  514,  164  8.  W.  276;  Albrecht  v. 
People's  Life  A  Annuity  Ass'n,  129  Mich.  444, 
89  N.  W.  44;  Union  Cent.  Life  Ins.  Oa  v. 
Caldwell,  68  Ark.  606,  68  S.  W.  355 ;  Brady  t. 
Coachman's  Benevolent  Ass'n  (City  Ct.)  14 
N.  X.  Supp.  272;  Smith  y.  St.  Louis  Mutual 
Life  Ins.  Co.,  2  Tenn.  Ch.  727;  Glrard  Life 
Ins.  Co.  V.  Mutual  Life  Ins.  Co.,  97  Pa.  15; 
Franklin  Life  Ins.  Co.  v.  Wallace,  Adm'r, 
"93  Ind.  7;  Rogers  v.  Union  Benevolent  Soci- 
ety, 111  Ky.  598,  64  S.  W.  444,  55  L.  B.  A 
605 ;  Supreme  Lodge  O.  M.  P.  v.  Melster,  204 
m.  527,  68  N.  E.  454;  Supreme  Lodge  of 
Patriarchs  of  America  v.  Welsch,  60  Kan.  858, 
Appendix,  67  Pac.  115  ;i  Fraternal  Aid  Ass'n 
y.  Powers,  67  Kan.  420,  73  Pac.  66;  Youndhoe 
T.  Grain  Shippers'  Mutual  Fire  Ins.  Ass'n, 
126  Iowa,  374,  102  N.  W.  137. 

[4]  The  appellant  next  contends  that  under 
the  terms  of  the  policy  the  plaintift  was  not 
entitled  to  any  ^ck  benefits  due  to  the  In- 
sured for  the  reason  that  the  sick  benefits 
passed  to  the  administrator  of  the  deceased, 
who  alone  could  sue  for  same. 

There  is  no  provision  in  the  policy  stating 
specifically  to  whom  sick  benefits,  due  and 
unpaid  at  the  time  of  the  death  of  the  in- 
sured, are  to  be  paid.  The  policy,  however, 
does  provide,  as  heretofore  noted,  that  the 
production  by  the  company  of  the  policy  and 
of  a  receipt  for  the  sum  insured  signed  by 
the  beneficiary  was  conclusive  evidence  that 

'Reported  In  tnll  In  the  Paclflo  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
In  Kansas  Reports. 


such  sum  had  been  paid  and  that  all  claims 
under  the  p<dicy  had  been  fully  satisfied. 
Under  this  clause  the  insurer  cannot  arbi- 
trarily select  a  person  of  the  designated  class 
to  whom  payment  is  to  he  made. 

In  this  case  the  plaintiff  was  In  lawful 
possession  of  the  policy  and  a  payment  to 
him,  under  the  express  provisions  of  the 
above  clause  in  the  policy,  would  ccnnpletely 
protect  the  defendant  from  all  further  claims 
under  the  policy.  Renfro  v.  Metropolitan 
Life  Ins.  Co..  148  Mo.  App.  258,  129  S.  W. 
444;  Wilkinson  y.  Metropolitan  Life  Ins. 
Co.,  63  Mo.  App.  404 ;  Clarkston  v.  Metropoli- 
tan Ufe  Ins.  Co.,  190  Mo.  App.  624,  176  S.  W. 
437 ;  Wilkinson  v.  Metropolitan  Life  Ins.  Co., 
64  Mo.  App.  172;  Jones  v.  Prudential  Ins. 
Co.,  173  Mo.  App.  1,  155  S.  W.  1106;  Metro- 
politan I4fe  Ins.  Co.  V.  Brown,  186  S.  W.  1165 
(not   officially   reported). 

We  therefore  hold  that  the  plaintiff  Is  en- 
titled to  the  Indemnity  due  under  the  health 
clause  of  the  policy. 

[5]  Appellant's  last  assignment  of  error  is 
that  the  court  in  its  instruction,  relating  to 
damages  for  vexatious  delay,  did  not  limit 
the  recovery  to  an  amount  "not  to  exceed  10 
per  cent,  on  the  amount  of  the  loss." 

The  appellant  further  contends  that  while 
the  Jury  found  the  amount  due  under  the 
policy  to  be  $83,  the  amount  assessed  as 
damages  for  vexatious  delay  was  ^0— an 
amount  far  exceeding  the  statutory  limita- 
tion of  10  per  cent. 

This  last  contention  as  to  the  amount  as- 
sessed by  the  jury  for  vexatious  delay  is 
not  supported  by  the  record.  An  inspection 
of  the  items  making  up  the  verdict,  herein- 
before set  out,  wUl  disclose  that  while  the 
Item  on  vexatious  delay  reads,  "Damages 
$30.00,"  only  $3  is  included  In  the  total 
amount  of  the  verdict  returned.  Wherefore, 
the  giving  of  the  instruction  complained  of 
was  harmless  error. 

Appellant's  objections  to  the  other  instruc- 
tions given  or  refused  by  the  court  are  neces- 
sarily ruled  against  it  in  view  of  what  we 
have  herein  said  in  passing  on  the  other  as- 
signments of  error. 

The  Judgment  herein  is  for  the  right  party, 
and  should  be  affirmed.  The  commissioner 
recommends  that  the  Judgment  of  the  lower 
court  be  affirmed. 

PER  CURIAM.  The  opinion  of  BRUBRE, 
C,  is  adopted  as  the  opinion  of  the  court. 

The  Judgment  of  the  circuit  court  of  the 
city  of   St   Louis  is  accordingly   affirmed. 


REYNOLDS,    P.    J, 
BECKER,  JJ.,  concur. 


and    ALLEN    and 
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FORRESTER  v.  WALSH  FIRE  CLAY 
PRODUCTS  CO.  (No.  16231.) 

(St.  Lonis  Court  of  Appeals.    MisBoari.    May 

8,  1921.    BehearinK  Denied  June 

7,  1921.) 

I.  Master  and  servant  «=»289( 1 5)— Contribu- 
tory negligence  In  stepping  on  loose  board 
held  for  Jury. 

Where  plaintiff,  a  carpenter,  constructed  a 
ruowar  for  wheelbarrow  men  which  waa  some 
two  inches  lower  than  the  door  through  the 
foundation  wall,  but  the  same  was  accepted,  and 
at  a  time  considerably  later  in  order  to  avoid  it 
a  wheelbarrow  men  stepped  on  a  loose  board 
which  had  been  placed  to  lessen  the  jar  and  was 
thrown  to  the  ground  and  injured,  the  question 
of  his  contributory  negligence  under  the  drcum- 
atances  held  for  the  jury. 

'2.  Master  and  servant  ®=9lOI,   102(8)— Ordi- 
nary care  to  furnish  reasonably  safe  place 
held  limit  of  duty. 
A  master  is  bound  only  to  use  ordinary  care 
to  furnish  his  servant  a  reasonably  safe  place 
of  work,  and  an  instruction  that  It  is  his  duty 
to  furnish  *  reasonably  safe  place  of  work  is 
defective. 

3.  Trial  €=>252(l I)— Instruction  held  broader 
than  evidence  In  allowing  recovery  If  loos* 
board  was  placed  on  runway  by  foreman  or 
agent. 

Where  plaintiff  stepped  on  a  loose  board  on 
a  runway  in  a  building  in  the  course  of  con- 
struction and  when  it  tilted  was  thrown  to  the 
ground  and  injured,  an  instruction  allowing 
recovery  if  defendant,  its  agent  or  foreman, 
placed  the  loose  board  on  the  runway  was  er- 
roneous, where  the  evidence  as  to  whether  the 
foreman  placed  the  board  there  was  sharply 
conflicting;  for,  unless  defendant  or  its  au- 
thorized agent  placed  the  board  on  the  runway, 
it  was  necessary  to  recovery  that  defendant  ei- 
ther had  knowledge  of  the  presence  of  the 
board  or  should  have  known  that  fact  as  a  re- 
sult of  ordinary  care,  while  the  instruction  per- 
mitted recovery  even  if  a  fellow  servant  placed 
the  board  on  the  runway  regardless  of  any  or- 
dinary care, 

4.  Trial  «=>25l( I)— Instruction  most  not  be 
broader  than  the  pleadings. 

Instruction  must  not  be  broader  than  the 
pleadings. 

5.  Trial  «=>25t  (8)— instruction  should  bo  Mm. 
Ited  to  the  defect  complained  of. 

Where  the  defect  complained  of  was  a 
runway  inside  of  a  building,  an  instruction  that 
it  was  the  duty  of  defendant  to  use  ordinary 
care  in  keeping  the  entry  of  the  building  safe 
was  defective. 

6.  Damages  «=32I6(2)— Initructlon  should  not 
allow  recovery  for  Injuries  complained  of. 

The  instruction  should  not  allow  recovery 
for  injuries  complained  of,  but  only  those  es- 
tablished by  evidence. 


7.  Appeal  and  error  «=>l064(l)>'lnstnictiOB 
held  reversible  error. 

In  personal  injury  action  by  servant  who 
stepped  on  loose  board  on  a  runway  and  was 
injured,  where  the  evidence  whether  the  board 
was  placed  tliere  by  foreman  or  an  irresponsible 
agent  was  sharply  in  conflict,  an  instruction 
that  it  was  the  duty  of  the  master  to  furnish 
a  reasonably  safe  place  of  work,  and  that  if 
the  master,  its  foreman  or  agent,  placed  the 
board,  it  would  be  liable,  is  reversible  error; 
the  duty  of  the  master  being  too  broadly  stat- 
ed, and  the  instruction  also  making  the  master 
liable  though  an  irresponsible  a^ent  had  placed 
the  board  on  the  runway  and  it  had  not  had 
sufficient  time  to  discover  its  presence,  etc 


Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; E.  S.  Oantt,  Judge. 
"Not  to  be  ofDcially  irablished.'' 

Action  by  Daniel  G.  Forrester  against  the 
Walsh  Fire  Clay  Products  Company.  From  a 
Judgment  for  plalntltf,  defendant  appeals. 
Reversed  and  remanded  for  new  trlaL 

B.  D.  Rodgers,  of  Mexico,  and  J.  O.  Bar- 
row, of  Tandalla,  for  appelant. 

Bobert  A.  May,  of  Louisiana,  Mo.,  and  J. 
W.  Bafflngt<m,  of  Mexico,  Mo.,  for  respondent 

BICrGS,  C.  This  is  a  negligence  case  grow- 
ing out  of  the  relation  of  master  and  servant, 
wherein  defendant  appeals  from  a  Judgment 
against  It  for  $2,(XX),  contending  In  the  main 
that  the  evidence  convicted  plaintiff  of  con- 
tributory negligence  as  a  matter  of  law  and 
hence  its  demurrer  to  the  evidence  should 
have  been  sustained,  and  that  the  court  be- 
low committed  error  In  instructing  the  Jury 
on  behalf  of  plaintiff. 

The  charge  of  negligence  ia  a  violatloa  of 
defendant's  duty  to  use  ordinary  care  to  fur- 
nish plaintiff  a  reasonably  safe  place  to  work, 
and  it  is  not  contended  that  the  evidence  was 
insufficient  to  warrant  the  submission  of  the 
cause  to  the  Jury  on  that  charge.  As  stated, 
defendant  asserts  that  the  evidence  shows 
plaintifTs  contributory  negligence  beyond  an 
inference  to  the  contrary. 

The  plaintiff  was  employed  to  do  rough  car- 
penter work.  For  some  time  prior  to  July  3, 
1917,  defendant  had  been  engaged  in  erecting, 
among  other  buildings,  a  brick  structure 
known  as  a  machinery  room  at  its  plant  in 
Audrain  county.  This  building  was  36  feet 
wide  and  125  feet  long,  and  while  the  outer 
walls  were  being  constructed  of  brick  and  be- 
fore the  laying  of  tbe  joists  and  other  inside 
work  was  begun,  it  was  necessary  to  have  on 
the  Inside  of  the  building  scaffolds  and  run- 
ways to  enable  the  bricklayers  to  construct 
the  walla  The  runways  were  used  for  the 
purpose  of  conveying  materials,  such  as  brick 
and  mortar,  about  the  building  for  use  "by  the 
brlckmasons. 


Cs»For  otlMr  cases  see  some  topic  and  KBT-NUMBESR  In  all  Key-Numbered  DlgesU  and  rndazaa 
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On  July  3,  1&17,  at  the  time  plaintiff  re- 
ceived his  injuries,  the  north  wall  of  this 
buildinjT  had  been  constructed  some  six  feet 
above  the  top  of  what  was  known  as  the  foun- 
datl<»i  wall,  which  foundation  wall  extended 
some  seven  feet  above  the  level  of  the  ground. 
A  doorway  seven  feet  wide  was  left  in  the 
north  wall,  the  bottom  of  the  door  being  the 
top  of  the  foundation  wall.  Outside  of  the 
doorway  and  opposite  thereof  was  a  platform 
on  a  level  with  the  top  of  the  foundation 
wall.  In  order  to  get  the  material  into  the 
building,  a  runway  built  of  boards  was  con- 
structed from  the  ground  to  this  platform. 
The  laborers  with  wheelbarrows  would  wheel 
the  material  from  the  ground  up  the  runway 
to  the  platform  and  then  over  the  platform 
and  through  the  seven-foot  doorway  In  the 
north  wall  and  then  on  to  another  runway  on 
the  inside  of  the  building,  and  thence  to  the 
scaffolds  or  platforms  where  the  bricklayers 
were  at  work.  That  part  of  the  runway  Im- 
mediately adjacent  to  the  said  doorway  and 
on  the  inside  of  the  building  is  the  source  of 
contention  between  the.  parties,  the  plaintiff 
contending  that  it  was  negligently  maintain- 
ed by  permitting  a  loose  board  to  be  and  re- 
main thereon. 

Plaintiff,  as  stated,  was  a  cari)enter  and 
had  constructed  this  part  of  the  runwagr 
about  a  week  previous  to  the  accident.  By 
reason  of  the  supports  or  horses  which  sup- 
IMrted  the  nmway  being  too  short,  the  run- 
way where  same  joined  the  doorsUl  was  not 
high  enough  to  make  the  same  even  or  flush 
therewith,  and  resulted  in  there  being  a  drop 
of  from  two  to  four  inches  from  the  doorsill 
to  the  runway.  There  Is  evidence  tending  to 
prove  that  this  fact  was  called  to  the  attm- 
tion  of  defendant's  foreman  at  the  time  by 
the  plaintiff,  and  he  accepted  the  runway  as 
being  sufficient,  and  stated  those  running  the 
wheelbarrows  could  use  it  in  that  condition. 

After  the  plaintiff  had  finleOied  construct- 
ing this  runway,  he  was  required  to  work  In 
other  parts  of  the  plant  and  was  not  again  on 
the  runway  nntU  July  3d,  the  date  of  the  ac- 
cident. At  that  time  he  was  ordered  by  the 
defendant  to  go  Into  the  machinery  room  and 
oonstract  a  scaffold  along  the  south  wall 
thereof  for  the  use  of  the  brickmason&  After 
gathering  up  his  tools,  plaintiff  started  to- 
wards his  place  of  work  following  the  course 
of  the  wheelbarrow  men  by  going  up  the  run- 
way onto  the  platform  and  over  the  platform 
to  the  doorway  in  the  north  wall.  His  view 
of  the  runway  on  the  inside  of  the  building 
was  obstructed  by  the  brick  wall  until  he  ar- 
rived at  the  doorway.  After  passing  through 
the  doorway  and  proceeding  about  two  or 
three  steps  over  the  runway  on  the  inside  of 
the  building,  plaintiff  observed  a  man  with 
a  wheelbarrow  coming  towards  him  on  the 
runway.  The  runway  being  only  2  feet  wide, 
there  was  not  room  for  the  two  to  pass,  and 
plaintiff  thereupon  stepped  back  with  an  idea 


of  getting  onto  the  doorsill  of  the  doorway 
and  thereby  allowing  the  wheelbarrow  man 
to  pass.  As  he  did  so  and  in  making  his  steps 
backward,  fie  stepped  on  the  end  of  a  loose 
board  whidi  had  been  placed  just  Inside  and 
next  to  the  doorsill  and  across  the  runway. 
This  loose  board  was  about  3%  feet  or  4  feet 
long,  12  inches  wide,  2  inches  thick,  and  had 
been  placed  against  the  d6orsill  on  the  inside 
to  lessen  the  jar  of  the  wheelbarrows  as  they 
passed  from  the  doorsill  to  the  runway. 
Plaintiff  testified  that  the  wheelbarrow  could 
not  pass  him  and  he  glanced  back  to  see  for 
a  way  to  go  back  and  get  out  of  the  way; 
that  in  glancing  backward  he  noticed  this 
board  and  intended  to  step  onto  the  board 
and  then  onto  the  foundation  wall  at  the 
doorway,  where  there  was  plenty  of  room. 
When  plaintiff  stepped  on  the  board,  it  being 
loose,  it  tilted,  and  he  fell  to  the  ground  some 
7  or  8  feet,  receiving  injuries. 
Plaintiff  testified: 

"Q.  When  you  say  yon  stepped  on  the  board 
intending  to  step  on  the  foundation,  how  many 
steps  was  necessary  for  you  to  take  backwards? 
A.  About  a  couple  of  steps.  I  just  made  one 
step  backwards  and  noticed  this  board.  I  just 
made  one  step  back  with  this  foot.  Q.  Which 
foot?  A.  Bight  foot,  and  aimed  to  step  on 
back  with  my  left  foot  onto  this  board,  and 
when  I  stepped  back  it  gave  way,  and  that  is 
as  far  as  I  got." 

The  board  was  laying  right  inside  the  foun- 
dation wall  across  this  two-foot  runway. 
One  end  of  the  board  was  lying  flush  with  one 
side  of  the  runway,  and  the  other  projected 
over  the  east  side  of  the  runway,  and  on  this 
projecting  part  plaintiff  stepped,  and  natural- 
ly the  board  tilted,  as  it  was  not  nailed  or 
fastened  in  any  way  to  the  runway. 

Plaintiff's  witness  Taylor  testified  that  on 
the  morning  of  the  day  plaintiff  was  injured 
this  board  was  caused  tp  be  placed  on  the 
runway  by  two  of  defendant's  foremen  in 
order  to  lessen  the  Jar  of  the  wheelbarrows 
as  they  passed  from  the  doorsill  to  the  run- 
way. Both  of  these  foremen,  however,  tes- 
tified that  they  knew  nothing  about  the  board 
being  there  until  after  the  plaintiff  was  in- 
jured. 

Plaintiff  had  no  occasion  to  pass  over  this 
runway  after  be  had  constructed  it,  until  at 
the  time  of  his  Injury.  The  only  opportunity 
he  had  to  observe  the  condition  of  the  board 
laying  across  the  runway  was  on  the  one  oc- 
casion as  he  passed  over  it,  at  which  time  he 
was  carrying  his  tools  in  his  arms,  which 
consisted  of  nail  bar,  nails,  saw,  haminer,  and 
square.  Plaintiff  noticed  the  board  as  he 
passed  through  the  doorway  and  stepped  over 
it,  but  did  not  observe  whetht-r  or  not  it  was 
nailed  to  the  runway.  Plaintiff  testified  that 
be  thought  it  was  nailed  sufllcient  to  hold  him 
when  he  stepped  on  the  prujecting  end,  and 
that  he  did  not  know  it  was  laid  loose,  and 
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bad  no  chance  to  glre  that  a  thought,  as  he 
was  backing  back  to  get  out  of  the  way  of 
the  wheelbarrow  man. 
On  cross-examination  plaintiff' testified: 

"Q.  There  was  no  occasion  for  you  stepping 
out  on  this  board  when  there  was  a  two-foot 
runway  for  you,  wide  enough  for  you  to  walk 
on?  A.  Yes,  sir.  Q.  And  if  you  had  been 
watching  where  you  were  going  you  could  hare 
stayed  on  that  two-foot  runway  and  walked 
back  to  the  foundation  wall  in  the  doorway 
perfectly  easy?  A.  If  I  had  taken  my  time  and 
delayed  the  wheelbarrow  man  and  injected 
this  run  in  every  way,  shape,  or  form  when  I 
went  in  there,  I  might  have  stayed  on  the  run 
and  turned  around  and  walked  back;  but  just 
at  the  spur  of  the  moment  I  saw  this  man 
coming,  and  my  intention  was  to  step  back 
and  let  him  pass,  and  in  so  doing  I  made  a 
step  back  with  my  left  foot  on  this  loose  board 
with  the  intention  of  stepping  onto  this  foun- 
dation, but  I  never  got  on  the  foundation." 

[1]  It  will  be  observed  that  plaintiff  bad 
no  other  opportunity  to  observe  the  condition 
of  this  board  and  to  know  that  It  was  loose 
except  by  passing  over  It  ou  this  one  occa- 
sion. He  did  not  know  whether  the  board 
was  nailed  or  not.  There  can  be  no  question 
but  what  the  board  could  have  been  rendered 
secure  by  having  it  nailed  to  the  runway.  Of 
course,  tf  plaintiff  knew  that  the  board  was 
loose  or  had  ample  opportunity  to  observe  Its 
condition.  It  might  well  be  said  that  his  act 
In  stepping  on  the  board  was  negligence  as  a 
matter  of  law.  Where,  as  here,  the  plaintiff 
had  no  such  knowledge  or  had  no  opportuni- 
ty to  observe  Its  condition  except  on  this  one 
occasion,  we  hold  tliat  it  cannot  be  said  that 
his  act  In  stepping  on  the  projecting  end  of 
the  board  was  contributory  negligence  on  his 
part  as  a  matter  of  law.  We  think  under  all 
the  facts  and  circumstances,  the  question  was 
one  for  the  jury,  and  that  the  court  did  not 
err  In  refusing  the  defendant's  peremptory  In- 
struction. The  facts  in  this  case  are  strik- 
ingly like  those  In  Doyle  v.  M.,  K.  &  T.  Trust 
Co.,  140  Mo.  1,  41  8.  W.  255,  where  the  Su- 
preme Court  held  that  the  question  of  plain- 
tiff's contributory  negligence  was  a  jury  ques- 
tion. 

Unless  be  knew  or  had  reason  to  suspect 
the  contrary,  plaintiff  had  the  right  to  assume 
that  defendant  had  performed  its  duty  and 
that  the  runway  was  reasonably  safe  for 
traveL  In  determining  the  question  plaintiff 
Is  entitled  to  the  full  force  of  all  the  evidence,' 
and  we  do  not  think  It  could  he  well  said  that 
plaintlfTs  act,  under  the  circumstances.  In 
stepping  OB  the  projecting  board,  was  so 
clearly  a  negligent  one  that  reasonable  minds 
could  form  no  other  conclusion  but  that  he 
was  negligent  In  other  words,  it  ought  not 
be  said  as  an  irresistible  conclusion  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. Hutchinson  v.  Safety  Gate  Co.,  247 
Mo.  71,  loc.  dt  113,  162  S.  W.  62 ;   Koemer 


V.  St.  Louis  Car  Co.,  209  Mo.  141,  loa  dt  157, 
15S,  107  S.  W.  4S1,  17  L.  B.  A.  (N.  S.)  292; 
Curtis  V.  McNaIr,  173  Mo.  270,  73  8.  W.  167. 

[2,  S]  Complaint  is  made  of  the  instruc- 
tions given  <m  behalf  of  plaintiff.  Instruction 
No.  6,  whidi  covers  the  whole  case  and  au- 
thorizes a  verdict  for  plaintiff,  is  as  f<rilows: 

"The  court  icstructs  the  jury  that  it  is  the 
duty  of  the  master  to  furnish  a  servant  a 
reasonably  safe  place  in  which  to  work,  and 
that  this  duty  on  the  port  of  the  master  is  a 
continuing  one,  and  although  yon  may  believe 
from  the  evidence  that  when  plaintiff  entered 
defendant's  employment,  the  place  in  which  he 
was  required  to  work  was  a  reasonably  safe 
place,  yet  if  yoa  find  from  the  testimony  in 
this  case  that  said  place  was  thereafter  by 
the  carelessnesi  and  negligence  of  defendant, 
its  agent  or  foreman,  rendered  dangerous  and 
unsafe  by  the  placing  of  the  loose  1>oard  on  the 
runway  detailed  in  evidence,  and  that  by  rea- 
son of  such  carelessness  or  negligence  the  plain- 
tiff was  injured  without  fault  or  carelessneaa 
on  his  part,  then  it  will  l>e  your  duty  to  tender 
a  verdict  for  the  plaintiff." 

This  instructlMi  is  faulty,  in  that  It  places 
the  duty  on  the  master  to  furnish  a  reasona- 
bly safe  place  in  which  to  work,  when  It  is 
well  established  that  the  duty  of  the  master 
In  that  r^ard  is  to  use  only  ordinary  care  to 
that  end.  A  more  serious  objection,  however, 
arises  by  reason  of  the  fact  tbat  the  instruc- 
tion authorizes  a  verdict  for  plaintiff  in  the 
event  the  defendant,  its  agent  at  foreman, 
placed  the  loose  iKtard  on  the  runway. 

As  beretofore  stated,  plaintiflTs  witness 
Taylor  testified  tbat  two  of  defendant's  fore- 
men caused  the  board  to  be  placed  on  the 
runway  mi  the  morning  of  the  day  on  which 
plaintiff  was  injured.  Plaintiff's  instructioa 
No.  1  authorized  a  verdict  for  the  plaintiff 
upon  a  finding  of  such  facts  among  others. 
This  instruction  No.  6  goes  further  and  per- 
mits a  recovery  for  plaintiff  in  the  event  the 
jury  found  that  the  loose  board  was  iriaced 
on  the  runway  by  any  agent  of  the  defendant 
The  witness  Taylor  was  contradicted  by  both 
foremen,  who  testified  that  they  knew  noth- 
ing about  a  Imard  being  on  the  runway  until 
after  the  plaintiff  was  injured.  The  j\iry 
may  have  concluded  that  Taylor  was  mistak- 
en in  his  testimony  and  that  the  two  foremen 
had  no  knowledge  of  the  Iward  being  on  the 
runway,  but  they  may  tuive  concluded  that 
some  other  agent  or  workman  employed  by 
the  defendant  placed  the  board  on  the  run- 
way. Defendant  had  a  number  of  woi^mea 
and  agents  about  the  plant,  and  the  jury  may 
have  thought  that  some  of  these  agents  plac- 
ed the  lx>ard  cm  the  runway.  Of  course,  if  de- 
fendant's foreman  had  placed  the  board 
thereon,  this  was  actual  knowledge  of  the 
fact  on  the  part  of  the  defendant;  but  In  the 
event  the  jury  should  conclude,  as  it  had  a 
right  to  do  under  this  instructicm,  tliat  some 
<me  other  than  the  foreman  placed  the  board 
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thereon,  as  l(mg  as  sucb  person  was  an  agent 
of  defendant,  they  were  given 'aathorlty  to 
find  defendant  liable. 

If  one  other  than  the  defendant  or  its  au- 
thorized agent  had  placed  the  board,  it  would 
have  been  necessary  for  the  plaintiff  to  have 
proved,  either  knowledge  on  the  part  of  the 
defendant  of  such  fact,  or  that  it  shonld  have 
known  such  fact  by  the  exercise  of  ordinary 
care  on  its  part. 

[4]  There  is  no  evidence  in  the  'case  of  de- 
fendant's knowledge  of  the  loose  board  being 
on  the  runway,  except  through  Taylor's  tes- 
timony, and  the  evidence  does  not  disclose, 
except  through  such  testimony,  what  length 
of  time  the  board  had  been  on  the  runway. 
If  during  the  progress  of  the  work  a  loose 
board  was  placed  on  the  runway  by  a  feUow 
servant  of  plaintiff  or  by  some  one  not  au- 
thorized, before  defendant  would  be  liable  it 
would  be  necessary  for  it  to  either  know  of 
such  t&ct,  or  that  it  should  have  known  of  it 
by  the  exercise  of  ordinary  care.  Tlie  In- 
struction is  broader  than  the  evidence,  in 
that  it  permits  a  recovery  for  plaintiff  in  the 
event  any  agent  of  the  defendant  placed  the 
board  on  the  runway  and  without  further  re- 
quiring that  the  defendant  either  knew  of 
such  fact,  or  should  have  known  of  such  fact 
by  the  exercise  of  reasonable  diligence.  In- 
structionB  must  not  be  broader  than  either 
the  pleadings  or  evidence.  Degonia  v.  Rail- 
Way,  224  Ma  664,  123  S.  W.  807;  State  ex  rel. 
V.  Elll8(Mi,  270  Mo.  loc.  at  664,  196  S.  W.  722. 

[6]  Err<»  also  lurks  in  other  instructions 
given  on  behalf  of  plaintUf.  Whether  sudi 
error  is  material  or  prejudicial,  we  need  not 
here  say.  For  instance.  Instruction  No.  3  for 
the  plaintiff  told  the  jury  that  it  was  the 
duty  of  the  defendant  to  make  and  keep  the 
entry  Into  the  building  reasonably  safe  for 


travel.  As  stated,  the  duty  of  the  defoidant 
was  to  use  ordinary  care  to  that  end.  Be- 
sides this,  there  was  no  complaint  against  the 
entry  Into  the  building,  but  only  as  to  the 
condition  of  the  runway  on  the  inside  of  the 
building.  While  the  form  of  this  instruction 
was  held  not  to  be  reversible  error  in  Garard 
V.  Coal  &  CJoke  Co.,  207  Mo.  loc.  dt.  258,  105 
S.  W.  767,  the  instruction  should  upon  a  re- 
trial be  reformed  so  as  to  place  upon  the  de- 
fendant the  duty  of  using  ordinary  care  to 
miike  and  keqt  the  runway  reasonably  safe 
for  travel. 

[I]  Also  plalntilTs  instruction  No.  1  au- 
thorized a  verdict  for  plaintiff  on  the  finding 
of  certain  facts  causing  the  injury  complain- 
ed of.  The  plaintiff  should  be  allowed  dam- 
ages, not  for  the  injuries  complained  of,  but 
only  for  those  Injuries  established  by  the 
greater  weight  of  the  evidence.  The  Injuries 
complained  of  in  the  petiti<ni  were  greater 
than  those  established  by  the  evidence. 

[7]  Where  the  question  of  defendant's  lia- 
bility is  a  dose  me,  it  Is  all-important  that 
the  jury  be  properly  instructed  on  the  law  as 
applied  to  the  facts.  The  errors  in  the  in- 
structions are  not  such  as  could  be  termed 
nonprejudicial. 

It  follows  that  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 

PBR  CURIAM.  The  foregoing  opinlmi  of 
BIQGS,  C  is  adopted  as  the  opinion  of  the 
court 

nie  judgment  of  the  circuit  court  is  accord- 
ingly reversed,  and  the  cause  remanded  for  a 
new  trlaL 

AIiLSiN,  P.  J.,  and  BECKBR,  3^  concur. 
DAUBS,  3^  not  sitting. 
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In  ra  DWYER'8  ESTATE. 

DWYER  et  al.  v.  DWYER  at  aL 

(Nos.  16379,  16376.) 

(St.  Iionia  Court  of  Appeals.    MlaaoaiL    Hay 
3,  1921.) 

1.  Desoent  and  distribution  <g=>47(l)— Pretor- 
mltted  heir  held  to  take  by  descent  and  not  by 
purchase. 

A  child  of  decedent,  inadvertently  omitted 
from  the  enumeration  of  children  in  the  will, 
who '  waa  admitted  as  an  equal  participant  by 
agreement  of  all  the  heirs,  took  by  descent, 
and  not  by  purchase. 

2.  Executors  and  administrators  «=>499(l)— 
Executors  held  not  entitled  to  commissions 
on  property  not  Included  within  the  power 
of  sale  In  the  will. 

Under  Rev.  St.  1919,  {  220,  providing  that 
executors  shall  be  allowed  a  commission  of  6 
per  cent,  on  personal  property  and  on  money 
arising  from  the  sales  of  t«al  estate,  ezecntore 
were  not  entitled  to  commissions  on  the  inter- 
est of  a  pretermitted  heir,  or  on  the  value  of 
real  estate  in  which  the  widow  was  given  a  life 
estate,  and  as  to  which  the  executors  were  not 
given  a  power  of  sale^  though  under  an  agree- 
ment by  the  heirs  the  pretermitted  child  was 
allowed  to  take  an  equal  interest  in  the  real  es- 
tate, and  the  widow  conveyed  the  home  place 
by  quitclaim  deed  to  the  heirs  for  the  purpose 
of  permitting  a  distribution  of  the  same  among 
the  children. 

3.  Conversion  «=9|6(5)— Exeontors  and  admin- 
istrators «=9495( I)— Discretionary  power  of 
sale  not  exercised  does  not  worit  a  conver- 
sion and  executors  not  entitled  to  commis- 
sions on  value  of  land  as  personalty. 

A  will  providing  that  testator's  real  estate 
should  be  sold  by  his  executors,  and  the  pro- 
ceeds of  the  same  after  payment  of  debts  and 
legacies  to  be  equally  divided  between  testator's 
children,  and  that  the  executors  should  use  dis- 
cretion as  to  when  the  real  estate  should  be 
sold,  and  if  such  real  estate  was  not  sold  with- 
in five  years  after  testator's  death  it  was  to 
be  divided  in  kind  among  the  children,  held 
not  to  work  a  conversion  of  the  real  estate  into 
personalty,  where  before  the  expiration  of  five 
years  after  death  of  testator  the  children  by 
an  agreement  and  conveyances  among  them- 
selves divided  the  real  estate  in  kind,  and  such 
devise  did  net  confer  title  on  the  executors,  but 
was  a  devise  directly  to  the  children  subject 
to  a  discretionary  power  of  sale,  and  hence 
the  executors  were  not  entitled  to  commissions 
t>n  the  value  of  such  real  estate  on  the  ground 
that  the  same  was  personal  property,  under 
Rev,  St.  1919,  i  220. 

Appeal  from  St.  Louis  Circuit  Court;  John 
W.  McElhinney,  Judge. 
"Not  to  be  ofiQclally  published." 

In  the  matter  of  the  estate  of  Timothy 
Dwyer,  deceased.  Application  of  Arthur 
Dwyer  and  William  Dwyer,  executors  of  de- 


cedent, for  an  allowance  by  the  drcult  court, 
on  appeal  ffom  the  probate  court,  of  com- 
missions, to  which  at^Ucation  Pearl  Dwyer 
and  others  filed  exceptions.  From  a  jndj;- 
ment  allowing  the  claim  in  part  the  exceptors 
appeal,  and  the  executors  present  a  cross- 
appeaL    Reversed  and  remanded. 

Henry  Higglnbotham,  E.  McD.  Stevens, 
and  Robert  W.  McElhinney,  all  oC  GUytOD, 
for  appellants. 

Emerson  E.  gchnepp,  of  St  Louis,  for  re- 
spondeots. 

BECKER,  J.  This  is  an  appeal,  flmt,  by 
the  executors  of  the  will  of  Timothy  Dwyer ; 
and,  second,  a  cross-appeal  by  the  legatees 
and  devisees  of  said  wlU,  as  exceptors,  from 
an  allowance,  by  the  circuit  court  of  St  Lonia 
county,  to  the  said  executors,  of  commissions 
from  said  estate,  said  cause  having  gone  m 
the  circuit  court  on  appeal  by  said  executors 
from  the  probate  court  from  an  order  sus- 
taining in  part  the  exceptors'  exceptions  to 
their  annual  and  final  settlem^ents. 

Clauses  2  and  6  of  the  will,  which  are  perti- 
nent to  the  Issues  In  this  case,  read  as  fol- 
lows: 

"(2)  I  give  and  devise  unto  my  wife  Elizabeth 
Dwyer  my  home  place  in  the  northeast  comer 
of  the  Denny  and  Clayton  roads,  now  occupied 
by  as,  containing  forty  acres,  more  or  lees; 
to  have  and  to  hold  for  and  during  her  natural 
life;  with  the  remainder  upon  her  death  to  my 
children  hereinafter  named,  or  their  descend- 
ants, in  equal  parts,  the  children  of  any  de- 
ceased child  taking  the  interest  of  their  parent 
in  said  estate." 

"(5)  All  my  other  personal  property  first  to 
be  sold  and  the  proceeds  thereof  collected  by  my 
executors,  and  all  the  rest  and  remainder  of  my 
real  estate  to  be  sold  by  my  executors  here- 
inafter named  and  the  proceeds  of  both  personal 
and  real  estate,  after  deducting  the  debts  and 
legacies  above  mentioned,  to  be  equally  divided 
between  my  said  children  above  named,  or  their 
descendants  if  any  of  them  should  be  dead. 

"My  executors  are  directed  to  use  discretion 
as  to  the  time  when  said  real  estate  shall  be 
sold,  and  in  no  case  sacrifice  same,  and  if  not 
sold  within  five  years  after  my  death,  it  may 
be  divided  in  kind  among  my  children  or  their 
descendants  if  a  majority  of  my  children  then 
living  so  desire;  if  any  of  my  children  shall 
be  then  dead  their  descendants  shall  take  their 
parent's  share." 

The  testator  died  In  February,  1914,  leav- 
ing surviving  him  a  widow  and  eight  chil- 
dren. Seven  of  the  children  were  spedflcally 
named  in  the  will,  but  the  eighth  child,  John, 
had  inadvertently  been  omitted.  Two  of  the 
testator's  sons  were  named  as  executors  of 
the  will.  They  duly  qnalifled  as  such  and  ad- 
ministered upon  the  estate,  but  up  to  Fel>- 
ruary,  1916,  the  executors  had  failed  to  ex- 
ercise the  power  to  sell  the  real  estate  under 
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the  wilL  Some  time  after  the  probate  of  the 
will  the  pretermitted  heir,  John  Dwyer,  exe- 
cuted and  delivered  a  qn}tclalm  deed  to  the 
executors  for  all  of  his  right,  title,  and  Inter- 
est in  and  to  the  estate,  in  consideration  of 
which  he  was  to  recelre  a  proportlcmate 
share  of  the  estate  the  same  as  each  of  the 
other  children  of  the  testator. 

The  widow,  on  her  part,  decided  that  she 
wanted  to  move  off  the  home  place,  the  40- 
acre  tract  left  her  for  her  life,  and  to  move 
to  the  town  of  CHayton,  and  upon  the  chil- 
dren of  the  testator  executing  a  lease  to  bee 
for  life  on  a  house  in  Clayton  owned  by  them, 
at  the  rental  of  one  cent  per  year,  and  the 
said  children  agreeing  to  pay  her  the  sum 
of  $40  per  month  as  long  as  she  should  lire, 
the  widow  made  a  quitclaim  deed  to  the  ex- 
ecutors to  all  of  her  right,  title,  and  Interest 
In  and  to  the  40-acre  tract  devised  to  her  in 
the  will.  The  executors  thereupon  took  pos- 
session of  all  of  the  real  estate  Including  the 
home  place,  managed  the  same,  collected  the 
rents,  made  repairs,  and  paid  the  taxes  for 
a  i)eriod  of  two  years  or  more  with  the  full 
knowledge  and  consent  of  all  of  the  cbilt^en. 

In  the  early  part  of  1916,  the  children  be- 
ing desirous  of  having  the  estate  finally 
closed,  held  various  conferences,  and  finally 
agreed  to  divide  the  property  in  kind  among 
themselves.  By  mutual  consent  of  all  the 
lielrs,  the  valuation  of  each  parcel  of  the  real 
estate  was  agreed  upon,  and  according  to  the 
total  of  these  valuations,  $8,{)00  was  the  ap- 
proximate sum  that  each  child's  share 
amounted  to,  and  so  the  various  parcels  were 
grouped  into  eight  shares  each  share  ap- 
proximating as  near  as  possible  said  value  of 
;^,500.  Any  share  having  a  value  greater  or 
less  than  $8,500,  the  excess  or  deficiency 
thereof  was  to  be  deducted  from  or  added  to 
the  distributive  share  of  the  heir  (who  ac- 
cepted such  share  of  the  real  estate)  on  final 
settlement  of  the  estate.  In  this  manner  all 
of  the  shares  of  real  estate  would  be  equal- 
ized. 

The  deeds  to  the  several  i)arcels  of  land 
were  executed  by  all  of  the  heirs  and  the 
executors  as  well.  Two  of  these  eight  divi- 
sions or  shares  went  to  the  executors  them- 
selves. Prior  to  the  execution  and  delivery 
of  the  said  deeds  the  executors  prepared  and 
had  each  of  the  heirs  sign  a  written  agree- 
ment. These  agreements  were  uniform,  ex- 
cepting as  to  the  description  of  the  property 
and  the  price  thereof,  and  read  as  follows: 

'Tn  consideration  of  a  distribution  of  $8,500 
to  be  made  to  each  of  the  eight  children,  we,  the 
undersigned,  agree  to  purchase  from  the  ex- 
ecutors of  the  estate  of  Timothy  T.  Dwyer, 
the  following  described  property.    •    •    •  •• 

Then  follows  the  description  of  the  proper. 
ty  and  the  price  to  be  paid  therefor  by  such 
tadr  as  was  to  receive  the  deed  for  socb 
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property.  It  will  be  noted  that  there  vras  in- 
cluded in  this  distribution  of  the  real  estate 
the  one-eighth  Interest  therein  which  John 
Dwyer,  the  pretermitted  heir,  had  quitclaim- 
ed to  the  executors,  and  also  the  home  place, 
Gondisting  of  40  acres,  which  had  be«i  quit- 
claimed to  the  executors  by  the  widow. 

Upon  final  settlement  of  the  estate  the 
executors  took  credit  for  a  payment  to  them- 
selves of  $3,673  as  a  5  per  cent,  commission 
on  the  sale  of  all  of  the  said  real  estate  which 
had  been  divided  among  the  heirs  on  the 
basis  of  the  total  agreed  valuation  thereof 
of  $70,260.37.  In  due  course  exceptions  were 
filed  to  the  final  settlement  of  the  executors, 
by  the  heirs,  with  the  exception  of  the  s<& 
John. 

There  was  a  trial  in  tSie  probate  court,  and 
a  trial  de  novo  in  the  circuit  court  on  appeal. 
The  Judgment  of  the  circuit  court,  so  far  as 
it  is  material  on  appeal  here,  in  efTect  sus- 
tained the  exceptions  to  commissions  charg- 
ed by  the  executors  upon  the  one-eighth  share 
that  belonged  to  the  pretermitted  heir  John 
Dwyer,  and  upon  the  home  places  consisting 
of  40-acres,  which  under  the  will  was  given 
to  the  widow  for  life,  which  said  two  items 
aggregated  the  sum  of  $32,750,  $28,500  of 
which  as  having  been  agreed  upon  by  all  of 
the  heirs  and  executors  as  the  value  of  the 
home  place  of  40  acres,  and  the  sum  of  $4,250  ' 
as  the  value  agreed  upon  for  John  Dwyer's 
share  in  the  said  real  estate.  The  value  of 
these  two  parcels  of  real  estate,  which  had 
been  included  in  the  real  estate  divided 
among  the  heirs,  was  deducted  from  the  total 
valuation  of  the  said  real  estate,  which,  in 
effect,  reduced  the  allowed  commissions  by  . 
the  sum  of  $l,635.ia 

From  the  Judgment  of  the  circuit  court  the 
executors  and  the  heirs,  with  the  exception 
of  John,  filed  cross-appeals.  We  ha.\e  before 
us,  therefore  the  sole  question  as  to  whether 
or  not,  under  the  facts  set  out  above,  the  ex- 
ecutors are  entitled  to  a  commission  of  any 
part  of  the  $70,260.32,  the  agreed  value  of  the 
real'  estate,  which  was  divided  among  the 
heirs  In  the  manner  above  set  forth.  Section 
229,  R.  S.  of  Mo.  1909  (section  220,  R.  S.  of 
Mo.  1919),  with  reference  to  compensation,  al- 
lows executors — 

"as  full  compensation  for  their  services  and 
trouble  a  commission  of  6  per  cent,  on  personal 
property  and  on  money  arising  from  the  sale  of 
real  estate." 

[1,2]  It  Is  readily  apparent  that  the  one- 
dghth  interest  that  the  pretermitted  heir, 
John  Dwyer,  had  In  the  real  estate  in  ques- 
tion, came  to  him  by  descent  and  not  by  pur' 
chase.  That  this  is  so  is  due  to  the  fact  that 
John  was  not  named  In  the  will,  and  there- 
fore his  share  could  in  no  event  be  construed 
as  being  Included  in  the  power  of  sale  given 
the  executors  by  the  terms  of  the  will,  and 
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tberefore  coald  In  no  event  be  subject  to  a 
charge  as  for  commission  on  the  part  of  the 
executors.  And  the  same  Is  true  with  refer- 
ence to  the  home  place,  which  under  the  pro- 
visions of  the  win  went  to  the  widow  for  life, 
with  remainder  over  to  the  children  the  tes- 
tator named  In  the  wilL  Consequently,  when 
no  provision  was  made  in  the  will  for  the 
sale  by  the  executors  of  the  home  place  the 
executors  as  such  would  not  be  entitled  to 
any  commission  thereon  against  the  estate, 
and  this  is  so  even  though  the  widow  quit- 
claimed her  life  estate  to  the  executors. 

[t]  The  other  parcels  of  real  estate,  under 
paragraph  4  of  the  will,  were  directed  to  be 
sold  by  the  executors  therein,  and  the  pro- 
ceeds, after  deducting  the  debts  and  legacies, 
were  to  be  equally  divided  between  the  chil- 
dren of  the  testator  named  in  the  will.  The, 
executors  in  said  will  were  further  spedflcal- 
ly  directed — 

'Ho  nse  discretion  as  to  the  time  when  said  real 
estate  shall  be  sold  and  in  no  case  sacrifice 
same,  and  if  not  sold  within  five  years  alter 
the  death  of  the  testator,  It  may  be  divided  in 
kind  among  my  children  or  their  descendants,  if 
a  majority  of  my  children  then  living  so  de- 
sire." 

Having  in  mind  that  it  is  the  testator's 
*  Intention  which  is  the  determining  factor  as 
to  whether  equitable  conversion  takes  place  or 
not,  we  must  take  the  will  from  the  four  cor^ 
ners,  and  in  the  light  thereof  determine  the 
testator's  intention.  Should  we  conclude  that 
under  the  provisions  of  this  will  there  was  an 
equitable  conversion  of  these  particular  par- 
.  eels  of  real  estate,  then,  even  though  we  were 
to  bold  that  the  acts  of  the  heirs  in  dividing 
the  same  parcels  among  themselves  was  a 
reconversion,  it  is  dear,  in  light  of  Gilbreath 
v.  Cosgrove,  193  Mo.  App.  419, 185  S.  W.  1181, 
the  executors  would  be  clearly  entitled  to 
their  commission ;  but  if  we  conclude  that  un- 
der the  terms  of  the  will  there  was  no  equi- 
table conversion,  then  no  commissions .  are 
due  the  executors  as  such  under  our  statute. 
(VBannon's  Bstate,  142  Ma  App.  268,  126  S. 
W.  216. 

It  has  frequently  been  ruled  that  if  the  act 
of  converting  is  left  to  the  option,  discretion, 
or  choice  of  the  executors  or  others  charged 
with  making  it,  no  equitable  conversion  takes 
place,  because  no  duty  to  make  the  change 
rests  on  them.  In  other  words,  to  bring 
about  equitable  conversion,  the  character  of 
land  or  money  must  be  definitely  and  impera- 
tively fixed  to  the  property  by  wiU  or  oth- 
er Instrument.  Did  the  testator  here  then  in- 
tend that  the  said  parcels  of  real  estate 
should  be  converted  into  personalty  and  be 
distributed  as  personalty,  whether  an  actual 
sale  of  the  said  real  estate  took  place  or  not? 
We  think  not,  for  the  testator  gave  a  power 
of  sale  to  the  executors  named  in  bia  will. 


but  only  at  the  discretimi  of  Ills  execsa 
and  npon  condition  that  a  sale  could  be  wu 
without  sacrificing,  the  propertr,  and  tac 
tioned  also  that  if  the  real  estate  wu  e 
sold  within  a  period  of  five  years  thm  is 
property  could  be  divided  iu  kind  amcog  an 
children  if  a  majority  then  llvins  so  desnC 

As  we  construe  this  danse  of  Uie  will : 
was  not  the  Intention  of  the  testator  to  tbe>- 
by  definitely  require  that  said  parcels  of  lei 
be  sold,  but  rather  intended  tliereby  to  eres 
a  power  of  sale  in  his  executors,  diacietie- 
ary  and  conditional.  In  other  -worda,  th«ns 
here  lacking  an  imi>e»tive  and  absolntef- 
rection  to  convert,  irreq>ectlTe  of  aO  e» 
tingencies,  and  lnd^)endent  of  all  discretw. 
We  have  tberefore,  come  to  tlie  ooiKlns:t 
that  the  doctrine  of  equitable  oonveiaa: 
could  not  become  effective  tmder  this  vets 
until  at  least  an  actual  sale  had  been  m^ 
by  the  executors  thereunder.  Oomptca  t 
McMahan,  19  Mo.  App.  49&  We  are  decii; 
of  the  opinion  that  under  the  terms  of  the  wu 
in  question  the  testator  did  not  devise  ssii 
parcels  of  land  to  his  execatora,  but  to  ta 
children,  subject  to  the  discretionary  aid 
conditional  power  of  sale  conferred  on  kit 
executors,  and  the  proceeds  thereof  is  tti 
event  of  the  exercise  of  the  power  of  sik, 
after  deducting  the  debts  and  legacies,  to  bt 
equally  divided  among  hla  said  diildra. 
Eneberg  v.  Carter,  88  Mo.  647,  12  S.  W.  52, 
14  Am.  St  Bep.  664 ;  WilUams  ▼.  Lobban,  St 
Mo.  889, 104  S.  W.  68. 

Under  the  record  In  this  case  we  are  t» 
willing  to  rule  thnt  the  executors  eierd5ri 
the  power  of  sale  given  them  in  the  wIL 
We  are  Inclined  to  the  view  and  so  hoJi 
that  the  heirs  merely  made  a  voluntary  psr- 
tition  of  the  land  In  question  after  the  debts 
of  the  estate  and  special  legacies  were  p&ii 
That  in  doing  so  they  were  clearly  withi: 
th^r  rights  needs  no  citation  of  anthorit;. 
We  rule  that  the  parcels  of  land  were  ral 
property  at  the  time  of  its  division,  and  att 
there  was  no  sale  of  it  to  the  heirs  as  ns 
intended  by  the  testator  by  the  power  o< 
sale  granted  in  the  wUL  Conseqnentl;,  i-' 
there  was  no  sale  the  executors  wei«  bk 
entitled  to  treat  these  parcels  of  land  so  F<^ 
tioned  among  the  heirs  as  personal  propfrrr, 
and  to  collect  a  commission  of  5  per  cecl. 
on  their  valuation.  In  re  O'Bannon's  E^ic. 
supra. 

The  learned  trial  court  having  In  its  jcdr 
ment  overruled  the  exceptions  to  the  fin*' 
settlement  of  the  executors  as  to  the  allow- 
ance of  th^r  commissions  as  to  these  s£i^ 
parcels  of  land  which  were  partitioned  b;  tlK 
heirs  among  themselves,  excepting  John  DifJ- 
er's  share  and  the  home  place,  in  which  a  Ui 
estate  was  given  the  widow  under  the  tens 
of  the  vdll,  it  follows,  from  what  we  Wf 
said  above,  that  the  same  was  error,  and  tlitt 
the  Judgment  hwein  should  be  and  the  su^ 
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'b^r^liy  ordered  reversed,  and  the  catiae 
xxk.«L3ided,  with  directions  to  proceed  towter 
*  «i.  Jtidgment  In  the  drcnlt  court  In  con- 
•'*~*3CM.ity  with  the  views  herein  expressed. 

■AJiiLXN,  P.  J,  concurs.    DAUBS,  J^  not 


ENSIGN  V.  CRANDALL.    (N*.  16372.) 

<St.  LoaJa  Court  of  Appeals.    Missouri. 
May  8,  1921.) 

I.  Bills  sad  sotes  «=>497(5)— Where  instru. 
■nent  was  obtained  through  fraud,  plaintiff 
teas  burden  of  showing  he  was  a  "holder  Is 
sine  oourse." 

Under  Bey.  St  1919,  |  841,  dedarinc  that 
^lk«  title  of  any  person  who  negotiates, a  nego- 
'fcxable  instrument  is  defective  when  he  obtained 
'fcl&e  instmment  throngh  fraud,  and  section  846, 
doclsring  that,  when  it  is  shown  thst  the  title 
oC   any  person  who  negotiated  the  instrument 
•vrskM  defsctive,  the  harden  is  on  the  holder  to 
prove  that  he,  or  some  person  under  whom  he 
clxums,  acquired  title  as  a  holder  in  due  course, 
■tlie  holder  of  a  note  procured  through  fraud 
ajnd   misrepresentation  of   the   payee  has,  re- 
^ardless  of  the  fact  that  the  defense  was  set 
up  by  the  answer,  the  burden  of  showing  that 
lie  was  a  "holder  in  due  course,"  defined  by 
section  838  as  one  who  took  the  instrument 
regular  and  complete  on  its  face  before  ma- 
turity, and  without  notice  of  sny  infirmity,  and 
in  good  faith,  for  value. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
In  Dae  Coarse.] 

2.  Bills  aad  aotes  «»637(6)— PlaiatW  maklag 
prima  Taole  skewing  that  he  was  a  bolder  In 
due  oourse  Is  entltlsd  to  direoted  verdict  ua. 
less  the  siwwlng  Is  eontroverted. 
Rer.  St.  1910,  f  845,  dedaring  that,  when 
the  title  of  any  person  who  negotiated  a  nego- 
tiable instrument  is  shown  to  be  defective,  tiie 
holder  has  the  burden  of  showing  that  he,  or 
some  one  under  whom  he  claims,  obtained  the 
instrument  before  maturity  as  a  holder  in  due 
eonrse,  does  not  affect  the  harden  of  proof  in 
the  strict  sense,  but  places  on  plaintiff  the  bur- 
den of  producing  evidence,  so,  where  plaintiff 
introdoeed  evidence  showing  prima  fade  that 
be  acquired  a  note  procured  through  fraud  as 
a  bolder  in  doe  coarse,  he  is,  where  defendant 
introduced  no  controverting  evidence^  entitled 
to  the  Erection  of  a  verdict 

3.  Bills  and  notes  «=»537  (6)— Evidence  held 
Insufflclsnt  to  oarry  to  the  Jnry  the  Issne  as 
to  whether  plaintiff  was  a  bona  flde  holder. 
In  an  action  on  a  note  shown  to  have  been 
procnred  though  the  payee's  fraud,  where  plain- 
tiff intredaced  evidence  establishing  prima  fade 
that  he  was  a  bona  fide  holder,  testimony  that 
plaintiff  had  previously  collected  notes  for  the 
payee,  as  well  as  testimony  that  the  checks 
given    in    payment    could    not    have    passed 


through  banks  accorflng  to  the  stamps  thereon, 
held  insnffident  to  carry  to  the  jury  the  ques- 
tion whether  plaintiff  had  notice  of  the  infirm- 
ity of  the  notes,  and  it  was  improper  for  the 
trial  court  to  refuse  to  direct  a  verdict  in  his 
favor. 

Appeal  from  Circuit  Court,  Clark  County; 
N.  M.  PettinglU,  Judge. 

Action  by  Chariea  B.  Ensign,  doing  busi- 
ness as  O.  B.  Ensign  &  Co.,  against  Edgar 
Crandall.  From  a  Judgment  for  defoidant, 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded. 

W.  L.  Berkheimer  and  John  M.  Dawson, 
both  of  Kahoka,  for  appellant 

Chas.  Hlller  and  T.  L.  Montgomery,  both 
of  Kahoka,  for  respondent. 

ALLEN,  P.  J,  This  is  an  action  upon  two 
promissory  notes,  each  fbr  the  sum  of  $375, 
executed  by  the  defendant  on  April  4,  1913, 
payable  to  tlie  order  of  the  Night  Comman- 
der Lighting  Company,  a  coriwration,  two 
years  after  the  date  thereof,  with  Interest 
from  maturity  at  the  rate  of  8  per  cent,  per 
annum.  ,  Plaintiff  sues  as  the  holder  In  due 
course  of  said  notes.  The  trial  below  before 
the  court  and  a  Jnry,  resulted  in  a  verdict 
and  Judgment  for  the  defendant  and  the 
plaintiff  has  brought  the  case  here  by  appeal. 

The  petition  is  in  two  cotmts,  one  upon 
each  of  the  notes.  In  each  count  after  al- 
leging the  execution  and  delivery  of  the  note 
therein  mentl<nied  to  the  said  payee  named 
therein,  it  Is  alleged  that  the  payee  Indorsed 
and  delivered  the  same  to  the  Jadcson  Bro- 
kerage Company;  that  the  latter,  for  val- 
uable consideration  paid  to  it  by  plaintiff, 
Indorsed  the  note  in  blank  and  delivered  it 
to  plaintiff,  who  thereby  became  the  owner 
and  holder  thereof  prior  to  the  commence- 
ment of  the  suit;  that  plaintiff  is  an  inno- 
cent purchaser  thereof,  "without  notice  what- 
ever of  any  iuflrmity  in  the  title  thereto  of 
his  immediate  indorser."  ETach  count  con- 
cludes with  the  usual  prayer. 

The  answer  admits  the  execution  of  the 
notes  In  suit  and  their  delivery  to  the  Night 
Commander  Lighting  Company,  but  denies 
each  and  every  other  allegation  In  the  peti- 
tion. Farther  answering,  the  defendant  al- 
leges that  at  and  prior  to  the  execution  of 
these  notes  one  Rickey  was  an  agent  of  the 
Night  Commander  Lighting  Company,  and 
local  manager  of  its  business  conducted  at 
Quincy,  111.;  that  prior  to  the  execution  of 
these  notes  the  defendant  became  a  surety 
upon  a  bond  executed  by  Rickey  to  said  com- 
pany, conditioned  on  the  faithful  perform- 
ance by  Rickey  of  his  duties  as  such  agent 
and  manager;  and  that  at  the  time  of  the 
execution  and  delivery  of  the  notes  sued  up- 
on, one  Jones,  president  and  manager  of  said 
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company,  falsely  and  fraudulently  r^re- 
eented  to  defendant  that  Rickey  was  short  In 
bis  accounts  with  the  company,  and  owed  the 
company  a  large  sum  of  money ;  all  of  which 
was  false  and  untrue,  and  known  so  to  be  by 
said  Jones.  And  it  Is  averred  that  the  de- 
fendant, relying  uiKm  said  false  and  fraud- 
ulent statements,  and  in  order  to  discharge 
his  supposed  obligation  as  surety  on  the  bond, 
did,  on  said  April  4, 1913,  execute  three  prom- 
issory notes  to  the  said  Night  Commander 
Lighting  Company,  each  for  the  sum  of  $375, 
due  respectively  in  <Hie,  two,  and  three  years 
from  said  date,  and  delivered  the  same  to 
said  company.  And  It  is  alleged  that  Rickey 
was  not  then,  nor  has  he  ever  been,  short  in 
his  accounts  with  said  Night  Commander 
Lighting  Company,  but  has  faithfully  per- 
formed  all  of  his  duties  as  the  agent  and 
manager  of  said  company,  and  that  defend- 
ant was  in  no  wise  liable  on  said  bond.  And 
it  is  further  averred  that  the  Night  Com- 
mander Lighting  Company  and  the  Jackson 
Brokerage  Company  are  one  and  the  same, 
and  owned  by  the  same  individuals;  and 
that  plaintiff,  when  the  notes  in  suit  were 
assigned  to  him,  knew  all  of  said  facts,  and 
participated  in  the  fraudulent  purpose  of 
said  indorser,  and  is  not  In  good  faith  the 
owner  of  the  notes  in  suit.  In  due  course,  for 
value  before  maturity,  and  that  the  same 
are  void. 

Other  allegations  touching  the  alleged 
fraud  are  made  wliich  .need  not  be  noticed. 
And  the  answer  alleges  that  of  the  three 
notes  so  executed  and  delivered  by  defend- 
ant, one  thereof,  viz.,  that  due  one  year  after 
said  date,  was,  at  its  maturity,  presented  by 
the  Jackson  Brokerage  Company  to  a  bank  in 
Wyaconda,  Mo.,  where  the  notes  are  made 
payable,''  for  payment,  purporting  to  have 
been  Indorsed  by  the  Night  Commander 
lighting  Company  and  by  the  Jackson  Bro- 
kerage Company;  that  said  brokerage  com- 
pany was  organized  for  the  purpose  of  tak- 
ing and  holding  notes  payable  to  the  Night 
Commander  Lighting  Company,  so  that  said 
brokerage  company  might  pose  as  an  inno- 
cent purchaser  thereof  for  value  in  due 
course  of  business.  And  it  is  averred  that 
when  said  note,  payable  one  year  after  date, 
became  due,  it  was  protested  for  nonpay- 
ment, and  has  never  been  paid — 

"because  of  the  facts  in  this  answer  set  forth, 
all  of  which  was  known  to  this  plaintiff  when 
the  notes  sued  on  were  assigned  to  plaintiff 
for  collection,  and  are  held  by  him  with  the 
knowledge  of  the  frandnlent  acts  of  the  indors- 
ers  of  said  notes  saed  on,  and  he  is  not  in  good 
faith  the  owner  and  holder  for  value  in  due 
course,  and  should  not  recover." 

The  reply  puts  In  issue  the  new  matter  of 
the  answer. 

At  the  trial  the  notes  were  introduced  in 
evidence,  bearing  Indorsements  purporting  to 


I  be  those  of  the  Night  Commander  Lighting 
Company  and  the  Jackson  Brokerage  Gom- 
i  pany,  each  Indorsement  being  made  "per  O. 
W.  Mayes."  Plaintiff,  by  deposition,  testi- 
fied that  he  purchased  the  notes  In  suit  on 
November  9,  1914,  from  the  Jackson  Bnv 
kerage  Company,  the  latter  being  represent- 
ed by  G.  W.  Mayes,  who  brought  the  notes 
to  plaintiff's  office;  that  the  notes  bore  the 
indorsement  of  the  Night  Commander  Light- 
ing Company,  known  to  him  to  be  the  gen- 
uine and  authorized  indorsement  of  the  com- 
pany, and  were  Indorsed  by  the  Jackson  Bro- 
kerage Company,  through  Mayes,  "one  of 
the  proprietors  and  chief  owner  of  the  Jack- 
son Brokerage  Company,  a  partnership,"  In 
his  presence,  in  his  office  in  Chicago. 

Plaintiff's  further  testlmoqy  Is  that.  In 
the  transaction  In  question,  he  purchased  the 
two  notes  in  suit,  together  with  six  other 
notes,  aggregating  a  total  face  value  of  $2,- 
335,  for  which  eight  notes  he  paid  $1,940. 
And  he  introduced  in  evidence  two  cancded 
checks,  both  dated  November  9,  1914,  drawn 
by  him  on  the  Continental  Commercial  Bank 
of  Chicago,  one  for  the  sum  of  $1,000,  and 
the  other  for  the  sum  of  $940,  the  former  be- 
ing payable  to  the  Night  Commander  Light- 
ing Company  and  the  latter  to  the  order  of 
the  Jackson  Btrokerage  Company.  Plaintiff 
testified  that  these  chedcs  were  thus  made 
payable,  one  to  the  Night  Commander  Light- 
ing Company  and  the  other  to  the  Jackson 
Brokerage  Company,  at  the  request  of  Mayes, 
from  whom  he  purchased  the  notes.  Each  of 
the  checks  Is  stamped  paid,  and,  in  addition 
to  the  indorsement  of  the  payee,  bears  the  in- 
dorsement of  the  Jackson  City  Bank,  of  Jack- 
son, Mich.,  to  the  order  of  the  Com  Exchange 
National  Bank,  of  Chicago,  and  bears  the 
'Vilearlng  house  stamp,"  purporting  to  show 
that  It  was  "paid  through  the  Chicago  Clear- 
ing House"  on  November  10, 1914,  at  10  a.  m. 
And  plaintiff  testified  that  both  checks  were 
paid  by  the  Continental  Commercial  Bank, 
upon,  which  they  were  drawn,  and  charged  to 
his  account. 

When  asked  if  he  knew  of  any  Infirmltiea 
or  other  defenses  in  favor  of  the  maker  of 
these  notes  when  he  purchased  them,  he 
said  that  he  did  not;  that,  on  the  contrary, 
he  was  informed  that  they  had  been  given  in 
settlement  of  an  account  between  the  maker 
and  the  Night  Commander  Lighting  Oom- 
pany;  and  that  he  purchased  the  notes  be- 
fore maturity  in  the  usual  course  of  business. 
He  further  testified  that  on  said  November 
9,  1914,  he  wrote  to  defendant  a  letter,  a 
copy  of  which  appears  In  the  deposition,  and 
which  purports  to  be  a  letter  notifying  the 
defendant  of  plaintiff's  acquisition  of  the 
notes  in  suit,  and  requesting  def^idant  to 
mall  to  plaintiff  a  check  or  draft  for  eadi 
note  when  the  same  should  become  due. 

With  this  deposition,  and  exhibits  attached 
theietOi  in  evidence,  plaintiff  rested. 
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As  a  witness  In  his  own  behnlf,  defendant 
testified  that  be  was  a  resident  of  Wyaconda, 
where  he  was  engaged  In  the  Implement  bned- 
ness;  that  he  knew  J.  E.  Jones,  who  was 
president  of  the  Night  Commander  Company, 
and  that,  In  the  course  of  his  business,  he 
bought  goods  from  that  company  through  its 
"branch  house"  In  Qulncy,  ni.,  which  was  In 
charge  of  one  Rickey,  mentioned  In  the  an- 
swer as  manager  thereof.  And  defendant's 
evidence  shows  that  he  became  surety  on  a 
bond  for  Rickey,  as  alleged  in  the  answer, 
and  that,  at  the  time  of  the  ezecutloi^  of  the 
notes  In  suit,  Jones,  as  president  of  the  Night 
Commander  Lighting  Company,  falsely  repre- 
sented to  him  that  Rickey  was  short  In  his 
accounts  with  said  company,  and  thus  ob- 
tained the  two  notes  sued  upon,  together 
with  another  note  for  ^76  due  one  year 
after  said  date,  in  settlement  of  the  alleged 
shortage,  and  porportlng  to  be  In  discharge 
of  defendant's  obligation  as  surety  on  said 
bond.  It  is  unnecessary  to  set  out  the  evi- 
dence relating  to  this  matter  In  detail.  It 
is  sufficient  to  say  that  testimony  both  of 
defendant  and  of  Rickey,  the  latter  testifying 
as  defendant's  witness,  tends  to  show  that 
the  notes  in  suit  were  in  fact  procured  by 
frand  on  the  part  of  the  Night  Commander 
Lighting  Company,  through  its  president, 
Jones.  And  this  testimony  stands  uncontra- 
dicted in  the  record. 

Defendant's  own  testimony  shows  nothing' 
tending  to  show  any  knowledge  by  plaintiff 
of  the  fraud  said  to  be  practiced  upon  de- 
fendant In  procuring  these  notes.  Rickey 
testified  that  the  Night  Commander  Ughtlng 
Company  had  its  principal  place  of  business 
In  Jackson,  Mich.,  20&  miles  from  Chicago; 
that  Jones  was  presld^t  and  general  man- 
ager of  that  company,  and  president  and  gen- 
eral manager  also  of  the  Jackson  Brokerage 
Company,  and  that  Mayes  was  secretary  and 
treasurer  of  both  companies.  He  stated  that 
the  Jackson  Brokerage  Company  was  organ- 
ized "to  take  over  the  notes  that  were  taken 
by  the  Night  Commander  Lighting  Com- 
pany"; but,  on  plaintiff's  motion,  this  was 
stricken  out.  He  was  then  asked  what  the 
Jackson  Brokerage  Company  did,  and  he  an- 
swered: "They  took  the  paper  from  the 
Night  Commander  Lighting  Company  for  col- 
lection." The  court  allowed  this  answer  to 
stand.  The  witness  testified  that  he  knew 
plaintiff,  C.  B.  Ensign.  When  asked  what 
connection  plaintiff  had  "with  the  position  of 
this  company,"  he  answered:  "I  know  he 
collected  papers  for  tl)e  Night  Commander 
Lighting  Company."  Again,  the  witness  was 
asked  concerning  the  business  relations  be- 
tween plalntlfl  and  the  two  companies  men- 
tioned on  or  about  November  9,  1914,  and  he 
answered:  "Charles  B.  Ensign  collected  pa- 
pers and  notes  for  the  Jackson  Brokerage 
Company,  and   for   the   Night  Oommander 
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Lighting  Company."  And  there  fa  testimony 
as  to  the  presentation  and  dishonor  of  th^ 
note  first  falling  doe,  as  alleged  in  the  an- 
swer. 

In  behalf  of  defendant,  one  Martin,  a  local 
bank  clerk,  testified,  in  substance,  that  in 
his  opinion  the  checks  above  mentioned,  if 
executed  In  Chicago  on  November  0,  1914, 
could  not  have  passed  through  the  Jackson 
bank,  209  miles  from  Chicago,  then  through 
the  Com  Exchange  Bank  of  Chicago,  as  in- 
dicated by  the  indorsements  thereon,  and 
have  readied  the  clearing  house  in  Chicago 
at  10  o'clock  on  the  following  day.  On  cross- 
examination,  however,  he  testified  that  he 
had  never  been  In  Jackson,  Mich.,  or  in  Chi- 
cago, knew  nothing  about  "bow  they  handled 
papers  there,"  except  by  hearsay,  and  had 
no  knowledge  of  the  time  schedule  of  the 
trains  operating  between  the  two  places. 

One  Lang,  a  local  bank  cashier,  likewise 
testified  that,  in  his  opinion,  these  chedcs 
could  not  have  pursued  the  course  mention- 
ed and  have  reached  the  Chicago  Clearing 
House  by  10  o'clock  on  November  10,  1914. 
But,  on  cross-examination,  he  stated  that,  if 
the  check  was  cashed  In  Jackson  on  Novem- 
ber 9,  it  could  have  reached  the  Chicago 
Clearing  House  by  10  a.  m.  on  the  following 
day. 

In  rebuttal,  one  Wllkerson,  an  agent  for 
the  Chicago,  Burlington  &  Qulncy  Railroad,, 
testified  that  about  10  trains  per  day  were 
operated  each  way  betwem  Chicago  and 
Jackson,  Mich.,  the  that  trains,  which  usual- 
ly carry  mail,  making  the  trip  in  about  4 
hours. 

For  plaintiff,  the  court  gave  12  instruc- 
tions. Eight  instructions  offered  by  plain- 
tiff were  refosed.  Including  a  peremptory 
instruction  to  find  for  plaintiff  on  both 
counts.  Six  instructions  offered  by  defendr 
ant  were  given. 

[1]  Appellant  makes  20  assignments  of  er- 
ror. One  of  these  assignments  la  that  the 
court  erred  In  refusing  to  peremptorily  di- 
rect a  verdict  for  the  plaintiff.  As  shov(n» 
above,  the  defense  of  fraud  between  the- 
original  parties  set  up  by  defendant  in  hl» 
answer  was  shown  by  uncontradicted  evi- 
dence adduced  by  the  defendant.  In  his  an- 
swer, defendant  alleged  that  plaintiff  had 
full  knowledge  of  this  fraud  when  he  pur- 
chased the  notes.  And  plaintiff's  r^ly  puts 
In  issue  the  averments  of  the  answer,  except 
the  admissions  therein  made.  And  in  this 
situation  the  question  as  to  where  the  burden 
of  proof  rests  is  one  of  vital  consequence  in 
the  case.  Judged  alone  by  the  state  of  the 
pleadings,  it  would  appear  that  the  burden 
of  proving  that  plaintiff  had  knowledge  of 
the  infirmity  in  the  note,  or  took  the  note  in 
bad  faith,  would  rest  upon  the  defendant 
But  section  846,  Rev.  St.  1919  (section  10029, 
Rev.  St.  1909),  provides  as  follows: 
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"Burdem  of  Proof  o»  JfoMer  When  Defeeitoo 
Titl«  U  Bhoien.— Every  holder  is  deemed  prima 
facie  to  be  a  holder  in  dne  course ;  bnt  when  it 
la  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the 
burden  is  on  the  bolder  to  prove  that  he  or  some 
person  under  whom  he  claims  acquired  the  title 
as  holder  in  due  course.  But  the  last-mentioned 
iiole  does  not  apply  in  favor  of  a  pa^ty  who  b^ 
came  bound  on  the  instrument  prior  to  the  ac- 
quisition of  such  defecttve  title." 

In  ttals  connection,  it  should  be  noted  tbat 
section  841,  Rev.  St.  1919  (section  10025, 
Bev.  St  1909),  provides  as  follow^: 

"Title,  When  Defec*ive.—'aie  title  of  a  person 
who  negotiates  an  instrument  is  defective  with- 
in the  meaning  of  this  chapter  when  he  obtained 
the  instrument,  or  any  rignature  thereto,  by 
fraud,  duress  or  forco  and  fear,  or  other  un- 
lawful means,  or  for  an  illegal  consMeration,  or 
when  he  negotiates  it  in  breach  of  faith,  or 
nnder  sudi  circumstances  as  amount  to  a  fraud." 


It  is  clear  that,  under  section  841,  supra, 
the  title  of  the  Night  Ommander  Lighting 
Company  to  the  notes  In  suit  was  shown  to 
be  defective,  within  the  meaning  thereof,  by 
proof  that  defendant's  signature  to  the  notes 
was  obtained  by  fraud.  Ck>nsequently,  by  the 
terms  of  section  845,  supra,  Che  burden  was 
placed  on  the  plalntifT  "to  prove  that  he  or 
some  person  under  whom  he  claims  acquired 
the  title  as  holder  In  due  course."  A  holder 
In  due  course  is  defined  by  section  838,  Bev. 
St.  1919  (section  10022,  Bev.  St  1909),  as  fol- 
lows: 

.  "Holder  in  Dme  Coune,—A.  holder  in  due 
course  is  a  holder  who  has  taken  the  instrument 
under  the  following  conditions:  (1)  That  it  is 
complete  and  regular  upon  its  face ;  (2)  that  he 
became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact;  (3)  that  bo 
took  it  in  good  faith  and  for  value;  (4)  that 
at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  de- 
fect In  the  title  of  the  person  negotiating  it" 

It  cannot  be  doubted  that  plalntifT,  in  his 
case  In  chief,  adduced  substantial  evidence 
tending  to  show  that  be  was  a  holder  in  due 
course;  for  plalntUFs  testimony  tends  to 
show  that  be  purchased  the  notes  (each  regu- 
lar upon  Its  face)  before  maturity,  in  good 
faith,  and  for  value,  and  that,  at  die  time 
they  were  negotiated  to  him,  he  bad  no  no- 
tice of  any  Infirmity  In  the  title  of  the  per- 
son negotiating  them.  PlalntifT  (appellant 
here)  contends  that  the  defendant  adduced  no 
evidence  below  of  any  probative  force  or  val- 
ue tending  to  controvert  the  evidence  for 
plaintiff  which  tends  to  show  that  he  was 
a  holder  In  due  course;  and  diat,  with  the 
case  In  this  posture,  it  became  the  duty  of 
the  trial  court  to  peremptorily  direct  a  ver- 
dict for  tbe  plalntifT. 


[2]  Whether,  In  a  case  of  this  diaracter,  a 
verdict  may  be  directed  for  a  plaintiff,  who 
thus  has  cast  ui>od  him  the  burden  to  prove 
that  he  Is  a  bolder  In  due  course,  where  he  ad- 
duces evidence  tending  to  show  that  he  ao 
quired  the  instrument  as  a  bolder  In  dne 
oonrse,  and  the  defendant  adduced  nothing 
having  a  tendency  to  contradict  or  overthrow 
this.  Is  a  question  as  to  whldi  there  has  beea 
a  lack  of  harmony  In  the  cases  In  which  the 
question  has  arisen  in  this  state.  In  the  re- 
cent case  of  (jrerman  American  Bank  v.  Smith, 
202  Mo.  App.  183,  206  S.  W.  878k  this  court 
held  that,  under  such  drcumstanoes,  the  court 
should  direct  a  verdict  for  the  plalnttS.  In 
mil  V.  Dillon,  176  Ma  App.  192, 161  S.  W.  881, 
the  Springfield  Ck>urt  of  Appeals  reached  a 
contrary  conclusion,  applying  the  rule  stated 
In  Gannon  v.  Laclede  Gas  Light  Co.,  145  Mo. 
502,  46  S.  W:  968,  47  S.  W.  907,  43  L.  B.  A- 
505,  which  Is  there  said  to  have  been  estid)- 
llshed  from  the  time  of  oar  earliest  reported 
cases,  and  which  has  since  been  followed  la 
a  long  line  of  decisions,  vIe.: 

"That  when  either  party  to  a  controvert  sub- 
mits testimony  (other  than  written  instruments 
that  call  for  the  court's  constmction  of  their 
meaning  and  import)  to  sustain  his  or  her  bar> 
d«i  of  proof,  the  other  party,  though  offering 
nothing  to  contradict  it  is  entitled  to  have  the 
juiy  pass  upon  the  whole  case,  and  determine 
the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony." 

But  In  Downs  v.  Horton,  209  S.  W.  595, 
the  Springfield  C!ourt  of  Appeals,  disap- 
proving Hill  V.  Dillon,  and  other  cases  of 
like  tenor,  held  that,  although  the  note,  upon 
which  plaintiff  was  suing  as  an  indorsed,  was 
admittedly  procured  by  the  fraud  of  the 
payee's  agent,  plaintiff,  by  oral  testimony, 
unlmpeached  and  uncontradicted,  could  dis- 
charge the  burden  of  proof  placed  upon  him 
by  section  846  of  the  Negotiable  Instruments 
Law,  supra,  so  as  to  entitle  him  to  a  di- 
rected verdict.  The  case  was  certified  to  the 
Supreme  Court,  -where,  in  an  opinion  by  Com- 
missioner Ragland  (230  S.  W.  103,  not  as 
yet  [ofllcially]  reported),  the  decision  of  the 
Springfield  Court  of  Appeals  was  sustained. 
The  subject  is  elaborately  discussed  in  those 
opinions,  and  the  earlier  cases  considered.  It 
is  held  that  section  846,  supra,  is  merely  de- 
claratory of  the  common-law  rule  of  deci- 
sion which  prevailed  In  this  state  prior  to 
the  adoption  of  the  Negotiable  Instruments 
Law.  But  It  is  held  by  the  Supreme  Court 
in  the  Downs  Case,  In  effect,  that  what  we 
may  term  the  doctrine  of  the  Gannon  Case^ 
supra.  In  respect  to. the  right  to  direct  a  ver- 
dict for  one  having  the  burden  of  proof,  does 
not  here  apply,  for  the  reason  that  the  burden 
placed  upon  the  holder  by  section  845,  supra, 
is,  It  Is  said,  not  the  "bordoi  of  proof  In  Its 
strict  sense,"  but  is  the  burden  of  producing 
evidence  at  some  stage  of  a  trial  to  make  m 
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ine«t  a  prim  fade  case — sometliiieB  called 
tbe  "burden  of  the  evidence" — ^whlch  may 
shift  during  the  progress  of  the  case.  In 
this  ylev,  when  plaintiff  made  a  prima  fade 
showing  that  he  acquired  the  title  to  these 
notes  as  a  holder  In  due  course,  he  dis- 
charged the  burden  resting  upon  him,  and  it 
then  devolTed  upon  defendant  to  adduce  evi- 
dence tending  to  overcome  tbe  prima  fade 
case  thus  made;  and,  if  defendant  failed  in 
this,  plaintiff  waa  entitled  to  a  directed  ver- 
dict. 

[3]  It  is  earnestly  and  ably  contended  by 
respondent's  learned  counsel  that  there  Is 
substantial  evidence  In  tlila  record  tending 
to  controvert  the  prima  fade  showing  made 
by  plaintiff  that  he  was  a  holder  in  due 
course,  so  as  to  make  it  a  question  for  the 
Jury  to  say  whether  plaintiff  took  the  notes 
without  knowledge  of  tbe  defect  of  infirmity 
in  the  payee's  title  thereto,  and  in  good  faith, 
as  was  held  by  the  Springfield  Court  of  Ap- 
peals to  be  the  case  in  Depres,  Bridges  ft 
Noel  ▼.  Oalloway,  224  S.  W.  99S.  We  have 
given  very  careful  consideration  to  this  at^ 
gument  of  respondent's  counsel,  but  we  are 
forced  to  the  conduslon  that  there  Is  here 
no  evidence  of  any  probative  force  or  value 
tending  to  overthrow  tbe  prima  facie  show- 
ing made  by  plaintiff  in  respect  to  this  mat- 
ter. In  this  connection  It  may  be  noted  that 
section  842,  Rev.  St  1919  (section  10026,  Rev. 
St  1909),  provides  that— 

"To  constitute  notioe  of  an  infirmity  in  the 
instrunent  or  defect  in  the  title  of  the  person 
negotiatiiig  the  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of 
tlie  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  tbe  instrument 
amounted  to  bad  faith." 

It  is  true  that  Rickey  testlfled.  In  sub- 
stance, over  objections  of  plaintiff's  counsel, 
that  plaintiff  had  "collected  i>apers  and 
notes"  for  the  Jackson  Brokerage  Company 
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and  tbe  Night  Commander  Company;  but  the 
fact  that  plaintiff  had  at  some  time  collected 
notes  for  these  companies  would  not  warrant 
any  Inference  of  knowledge  on  his  part  of  the 
defect  or  infirmity  In  tbe  title  to  these  notes; 
nor  could  it  be  inferred  therefrom  that  plain- 
tiff took  the  notes  under  circumstances 
amounting  to  bad  faith.  Neither  can  It  be 
said  that  the  fact  that  the  plaintiff,  who  was 
shown  to  have  had  previous  business  dealings 
with  these  companies,  was  familiar  with  tbe 
indorsements  upon  the  paper,  knowing  such 
indoiaonents  to  be  genuine  and  authorized, 
sufficed  to  raise  any  inference  that  plaintiff 
had  knowledge  of  such  infirmity  or  defect  In 
the  title  to  the  paper,  or  that  he  took  the 
same  in  bad  faith. 

And,  obviously,  the  testimony  which  was 
Introduced,  over  plaintiff's  objections,  for 
the  purpose  <tf  sbovring  that  the  checks  in 
evidence,  dated  November  9,  1914,  could  not 
have  been  deposited  in  a  bank  in  Jackscm, 
Mich.,  and  have  reached  the  Chicago  Clearing 
House  by  10  o'clock  on  the  following  morn- 
ing, if  admissible  at  all,  under  the  drcnm- 
stances,  availed  defendant  nothing.  The 
uncontradicted  evidence  for  plaintiff  is  that 
be  paid  value  for  the  notes,  and  that  these 
two  canceled  checks  which  were  introduced 
in  evidence  were,  in  fact,  paid  by  the  bank 
upon  which  he  drew  them,  and  charged  to 
his  account.  , 

It  follows,  therefore,  that  though,  under 
the  evidence  in  this  record,  defendant  was 
defrauded  by  the  payee's  representative, 
Jones,  plaintiff,  suing  as  a  holder  in  due 
course,  was  entitled,  as  a  matter  of  law,  to 
recover  on  the  notes^  and  the  trial  court 
erred  in  refusing  to  peremptorily  direct  a 
verdict  for  plaintiff.  In  this  view  it  la  un- 
necessary to  discuss  the  numerous  other  as- 
signments of  error  made. 

The  Judgmoit  la  consequently  reversed, 
and  the  cause  remanded. 

BECKER,  J,  ooncnnk 
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WILLIAMS  V.  JOHN  T.  HESSER  COAL  CO. 
(No.  16556.) 

(St.  Lonia  Oonrt  of  Appeal*.  SGBsoxiri.  May 
S,  1921.    Bebearing  Denied  June  21, 1921.) 

J.  Master  and  servant  «=38(2)— Employment 
for  another  year  presumed  from  ooBtlnuance 
in  service. 
Where  the  contract  between  a  coal  com- 
pany and  a  saleg  agent  was  for  the  employment 
of  the  agent  at  $1,800  per  year,  payable  month- 
ly, for  at  least  two  years,  with  a  certain  bonus, 
the  hiring  was  on  a  yearly  basis,  and  where 
at  the  end  of  the  second  year  and  the  end  of  the 
third  year  the  agent  continued  in  the  company's 
service  without  a  new  agreement,  a  presump- 
tion of  fact  arose  that  the  employment  was  to 
continue  through  another  year. 

2.  Master  and  servant  «=943— Cause  of  dts- 
oharge  question  of  fact. 

In  an  action  by  a  coal  company's  sales  agent 
for  breach  of  his  contract  of  employment, 
whether  plaintiff's  discharge  was  for  disability 
or  failure  on  his  part  to  perform  his  duties 
held  a  question  of  fact 

3.  Appeal  and  error  «=>IOIO(l)— Finding  of 
fact  not  Interfered  with  when  supported  by 
aubstantlal  evidence. 

The  finding  of  fact  made  by  the  lower  court 
ritting  as  a  jury  will  not  be  interfered  witii  by 
the  Court  of  Appeals,  where  there  is  substan- 
tial evidence  in  the  record  to  Support  it. 

4.  Master  and  servant  $=>40(3)  —  Evidenoa 
held  to  show  wrongful  discharge. 

In  an  action  by  a  coal  company's  sales  agent 
for  breach  of  his  contract  of  employment,  evi- 
dence held  sufficient  to  sustain  finding  that 
plaintiff's  discharge  was  not  because  of  disabil- 
ity or  failure  on  his  part  to  perform  bis  duties. 

5.  Damages  «=>  1 40— Verdict  for  sales  agent  in 
action  for  wrongful  discharge  held  not  exces- 
sive. 

In  an  action  by  a  coal  company's  sales  agent 
for  breach  of  contract  of  employment,  whereby 
plaintiff  received  $150  per  month,  plaintiff  hav- 
ing been  out  of  work  for  four  months,  and  then 
having  secured  employment  at  $115  per  month, 
and  having  been  discharged  when  the  contract 
had  six  months  to  run,  judgment  in  plaintiff's 
favor  for  $670,  being  $160  a  month  for  four 
months,  plus  $36  a  month  for  two  months,  was 
not  excessive. 

Appeal  from  St  Louis  Circuit  Court ;  Wll- 
liam  T.  Jones,  Judge. 

Action  by  R.  H.  Williams  against  tbe  John 
T.  Hesser  Coal  Company,  a  corporation. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  W.  Mueller,  of  St  Louis,  for  appel- 
lant. 

Henry  H.  Oberschelp,  of  St.  Louis,  for  re- 
spondent 


BIGGS,  C.  This  ia  an  action  tor  damages 
for  the  alleged  breadi  of  a  contract  of  em- 
ployment 

The  charge  In  the  petitioa  Is  that— 

"By  an  agreement  and  contract  duly  entered 
into  between  defendant  a  corporation,  acting 
through  its  duly  authorized  officer  and  repre- 
sentative at  Cincinnati,  Ohio,  and  plaintiff,  lo- 
cated at  Richmond,  Va.,  defendant  employed 
plaintiff  as  general  sales  agent  at  the  rate  of 
$1,800,  per  annum,  payable  monthly,  for  a 
period  of  at  least  two  years  from  February  1, 
1912;  that  in  accordance  with  said  agreement 
plaintiff  entered  upon  the  performance  of  his 
duties  thereunder,  and  was  and  remained  in  de- 
fendant's employ  during  three  foil  years  from 
said  February  1,  1912,  and  during  the  first  six 
months  of  the  fourth  year,  until  July,  1915, 
when,  contrary  to  and  in  violation  of  said  con- 
tract which  bad  become  and  was  effective  at 
least  until  tbe  end  of  said  fourth  year,  viz.  un- 
til February  1,  1916,  defendant,  without  any 
good  or  justifiable  cause  or  excuse,  wrongful- 
ly dismissed  from  its  employ  and  discharged 
plaintiff,  who  was  at  all  times  ready  and  will- 
ing to  carry  out  said  contract  and  perform  bis 
duties  thereunder,  and  defendant  thus  breached 
said  contract,  and  damaged  plaintiff  in  tbe  sum 
of  $1,500,  for  which,  and  interest  and  costs, 
plaintiff  prays  judgment  against  defendant" 

After  the  defendant  had  filed  a  general  de- 
nial the  cause  was  tried  before  the  court 
without  the  aid  of  a  Jury,  and  Judgmoit  was 
rendered  for  plaintiff  for  the  sum  of  $75.3.75, 
from  which  the  defendant  in  the  proper  man- 
ner has  perfected  an  appeal  to  this  court. 

Defendant's  contentions  in  the  main  are 
that  the  petition  fails  to  state  a  cause  of  ac- 
tlcm;  that  the  defendant's  demurrer  at  the 
close  of  the  evidence  should  have  been  given ; 
that  the  court  erred  In  finding  that  the  con- 
tract in  suit  was  such  as  to  be  capable  of  re- 
newal in  the  absence  of  a  new  agreement  at 
the  termination  of  the  term  originally  agreed 
upon;  that  error  inhered  In  the  ruling  of 
the  court,  to  the  effect  that  the  contract  of 
employment  constituted  a  yearly  contract 
and  was  renewable  automatically  without  a 
writing  or  memorandum  required  by  the  stat> 
ute  of  frauds,  and  that  the  court  erred  In 
not  ruling  that  the  contract  of  employment 
was  one  at  will  and  determinable  at  any 
time  by  the  defendant. 

After  several  conferences  between  the 
plaintiff  and  the  president  of  defendant  com- 
pany, the  parties  entered  into  a  written  agree- 
ment evidenced  by  letters  between  them.  On 
February  6,  1912,  plaintiff  wrote  to  the  de- 
fendant company,  stating  that  he  had  no 
desire  for  a  formal  contract,  and  gave  his  un- 
derstanding of  their  agreement  as  follows: 

"That  I  am  employed  at  the  rate  of  $1,800 
per  annum,  payable  monthly,  for  a  period  of 
at  least  t^o  years  from  February  1,  1912,  and 
a  bonus  of  $1.00  per  car  on  all  commercial  coal 
in  excess  of  160  cars  per  month." 
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On  February  7,  1912,  the  defendant  com- 
pany through  ItB  president  replied  to  the 
plaintllTB  letter  as  follows : 

"Answering  your  letter  of  the  5th,  I  will  say 
the  terms  yon  mention  are  perfectly  satisfac- 
tory and  in  accordance  with  my  understanding 
of  our  agreement.  Your  letter  of  the  5th  inst. 
and  this  reply  constitute  all  the  agreement  nec- 
essary. The  only  additional  qualification  I  win 
include  in  the  agreement  1*  that  it  may  termi- 
nate at  the  option  of  the  company  in  case  of 
disability,  failure  or  any  other  reason  on  your 
part  to  perform  the  duties  of  the  ofBee.  I  have 
always  inserted  this  in  all  auch  agreements, 
feeling  that  it  is  only  justice  to  the  company 
to  have  this  understood.  I  trust  you  will  have 
no  objection  to  it. 

"Your  official  title  should  he  general  sales 
agent,  which  yon  are  in  fact." 

Thereupon  the  plaintiff  took  up  the  duties 
of  his  office,  and  served  the  defendant  as 
Its  sales  agent  at  Richmond,  Va.,  for  the  en- 
tire period  of  the  two  years  mentioned  In  the 
letter  of  February  6th.  At  the  expiration 
of  the  two  years  plaintiff  continued  as  such 
sales  agent  without  any  new  written  agree- 
ment ^ther  yerbal  or  written,  for  1%  years 
thereafter,  or  until  August  1,  1915,  at  which 
time  the  defendant  terminated  the  employ- 
ment, giving  as  a  reason  therefor  that  the 
office  was  being  operated  at  a  loss,  and  had 
been  for  the  six  months  prior  thereto.  After 
his  discbarge  the  plaintiff  was  out  of  em- 
ploym^it  for  four  months,  and  then  secured 
a  position  at  |115  per  mcmtSi.  The  damage 
claimed  by  the  plaintiff  is  his  salary  from 
August  until  the  following  February  Ist, 
which  would  be  the  end  of  the  fourth  year 
from  the  date  of  the  ccmtract,  at  the  rate 
of  $150  a  month,  less  what  he  had  t>e«i  able 
to  earn  within  that  time. 

In  accordance  with  the  contention  of  plain- 
tiff the  court  below  construed  the  contract 
between  the  parties  as  evidenced  by  the  let- 
ters as  a  yearly  employment  of  plaintiff 
which  was  automatically  renewed  by  the 
plaintiff  continuing  In  the  service  from  year 
to  year  without  any  new  agreement,  and, 
b^ng  a  yearly  employment,  the  statute  'of 
frauds  had  no  applicati<m. 

Defendant's  complaints  against  the  judg- 
ment may  be  answered  by  a  solution  of  the 
question  as  to  whether  the  contract  embodied 
in  the  letters  constituted  an  employment  by 
the  year,  to  be  terminated  «»ily  at  the  end  of 
each  year,  or  is  one  at  will  that  could  be 
terminated  by  either  party  at  any  time  after 
the  expiration  of  the  two-year  period. 

[1]  The  question  is  one  of  the  intention  of 
the  parties  to  be  gathered  from  the  contract 
between  them.  In  this  case  It  may  reason- 
ably be  Inferred,  not  only  from  the  circum- 
stances and  conditions  surrounding  the  par- 
ties, bnt  from  the  language  used  in  the  con- 
tract that  a  yearly  employment  was  Intended. 
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At  the  time  the  contract  was  made  the  plain- 
tiff gave  up  permanent  employment,  and  re- 
moved to  Richmond,  and  took  charge  of  the 
defendant's  business,  under  a  contract  which 
employed  him  "at  the  rate  of  $1,800  per  an- 
num, payable  monthly,  for  a  period  of  at 
least  two  years  from  February  1, 1912."  The 
fact  that  the  contract  was  to  run  for  a  min- 
imum of  two  years  Indicates  an  intention  to 
provide  a  yearly  employment  The  agree- 
ment between  the  parties  is  something  more 
than  a  mere  hiring  at  so  much  per  year  in 
that  it  c(mtains  a  provision  which  indicates 
an  intention,  that  the  hiring  shall  be  on  a 
yearly  basis.  Arnold  v.  Railway  Steri  Spring 
Co.,  131  Mo.  App.  612,  110  S.  W.  617;  Id., 
147  Mo.  App.  451,  126  S.  W.  796;  B^  v. 
Warehonse  Co.,  205  Mo.  475,  loc.  cit  489,  lOS 
S.  W.  1014;  Morris  v.  Brlggs  Photo  Supply 
Co.,  192  Mo.  App.  (Kansas  City  Court  of  Ap- 
peals) 145,  loc.  cit  150,  179  S.  W.  783 ;  Brad- 
ner  v.  Rockdale  Powder  Co.,  115  Mo.  App. 
102,  91  S.  W.  997;  Warden  v.  Hinds,  163  Fed. 
201,  90  C.  C.  A.  449.  25  I/.  R.  A.  (N.  S.)  529, 
note ;  Resener  v.  Watts,  Rlttcr  ft  Co.,  73  W. 
Va.  842,  80  S.  B.  839,  51  L.  R.  A.  (N.  S.)  629. 

It  being  conceded  that  at  the  end  of  the 
second  year  and  also  at  the  end  of  the  third 
year  plaintiff  continued  In  the  defendant's 
service  without  a  new  agreement  the  pre- 
sumption arose  that  the  employment  was  to 
continue  through  another  year.  Such  a  pre- 
sumption is  one  of  fact,  and  does  not  alter, 
but  continues,  the  terms  of  the  original  con- 
tract and  does  not  convert  an  express  into 
an  Implied  contract,  but  simply  raises  an  in- 
ference of  fact  that  the  parties  agreed  to 
extend  the  operation  of  the  old  contract  for 
another  year.  Morris  v.  Briggs  Photo  Supply 
Co.,  supra:  Bell  v.  Warehouse  Co.,  supra; 
1  Labatt  on  Master  and  Servant  230.  See 
note  to  the  case  of  Stewart  Dry  Goods  Co. 
V.  Hutchison,  177  Ky.  757,  198  S.  W.  17, 
I/.  R.  A.  19180,  706.  We  think  the  court 
properly  construed  the  contract  as  providing 
for  a  yearly  employment 

[2-4]  Defendant  claims  that  irrespective  of 
whether  the  defendant  had  a  right  to  dis- 
charge plaintiff  at  will.  It  bad  the  right  to 
terminate  the  employment  at  Its  option,  as 
provided  In  its  letter  to  the  plaintiff  of  Feb- 
ruary 7th,  "In  case  of  disability,  failure  or 
any  other  reason  on  your  part  to  perform  the 
duties  of  the  office."  As  to  whether  the  dis- 
charge of  plaintiff  was  because  of  disability 
or  failure  on  his  part  to  perform  his  dutiep 
was  a  question  of  fact  In  the  case  which  the 
lower  court,  sitting  as  a  jury,  solved  In  favor 
of  plaintiff,  and  which  finding  will  not  be  In- 
terfered with  by  us  In  the  event  there  is- 
substantial  evidence  In  the  record  to  support 
it  We  find  ample  evidence  to  support  such 
finding,  as  the  letters  between  the  parties 
indicate  that  defendant  had  no  complaint 
to  make  of  the  manner  In  which  plaintiff  per- 
formed his  services,  but  concluded  to  dlsco&r 
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tlnue  tbe  Rlchmood  otDce  In  order  to  reduce 
expenses.  WMle  It  Is  true  that  defe&dant'i 
evidence  tended  to  show  that  j/iaintilt  had 
not  sold  as  much  coal  as  was  contemplated 
by  the  parties,  and  that  the  office  at  Rich- 
mond was  condncted  at  a  loss,  still,  as  stated, 
there  was  evidence  tending  to  show  that  the 
defradant  did  not  blame  this  condition  on 
the  idaintur. 

[B]  Nor  can  the  verdict  he  said  to  be  ex- 
cessive, as -ccmtended  by  the  defendant  Un- 
der the  ocmtract  plalntifC  received  $150  per 
month.  He  was  out  of  work  for  four  months, 
and  then  secured  employment  at  the  rate  of 
9116  per  month,  which  was  |36  per  month 
less  than  his  salary  under  the  contract. 
Plaintiff  having  been  discharged  on  August 
1,  191B,  the  contract  at  that  time  had  six 
months  to  run,  or  until  February  1,  I&IO. 
During  this  period  plaintiff  was  Idle  four 


months,  and  the  remaining  two  months  be 
was  employed  at  (115  per  month.  This  Jus- 
tlfled  a  Judgment  in  plaintiff's  favor  as  given 
by  the  court  for  $670,  being  $160  per  month 
for  four  months  plus  the  $35  per  month  for 
two  months.  The  Judgment  of  the  court 
for  $670,  with  interest  from  September  14, 
1916,  at  6  per  cent„  amounting  to  $83.75, 
making  a  total  Judgment  of  $753.75,  was  war- 
ranted by  the  law  and  the  evidence^  and 
should  be  affirmed. 

PBB  CURIAM.  The  foregoing  opinion  of 
BI06S,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 

ALLEN,  p.  J.,  and  BECKER,  J.,  concur. 
DAUES,  J.,  not  sitting. 
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KENEDY  PASTURE  CO.  et  al.  v.  STATE 
«t  al.    (No.  3043.) 

(Sapreme  Court  of  Texas.    Uay  18,  1821.) 

1.  Courts  «=3247(  10)— Court  of  appsals'  Judg- 
nent  as  to  boundary  respected,  where  whole 
ease  does  not  depend  upon  boundary  contro- 
versies. 

Althoagh  the  Supreme  Court  might  deter- 
mine boundary  dieputes  where  necessary  on 
other  matters  properly  appealed  in  an  action  of 
trespass  to  try  title,  yet  where  the  whole  case 
does  not  depend  upon  the  determination  of  the 
boundary  controTersies,  the  finality  of  the  Judg- 
ment of  the  Court  of  Civil  Appeals  as  to  them 
'should  be  respected. 

2.  Appeal  and  error  «s>iOM(2)— Findlaga  of 
trial  court  and  Court  of  Civil  Appeals  upon 
questions  of  fact  are  oonoluslve  on  Suprene 
Court 

Upon  error  to  reriew  an  action  in  trespass 
to  try  title,  where  the  trial  court's  judgment  on 
boundary  disputes  involved  questions  essen- 
tially of  fact  supported  by  evidence,  the  find- 
ings of  the  trial  court  and  the  Court  of  Civil 
Appeals  are  conclusive  on  the  Supreme  Court. 

8.  Pnbllo  lands  «s>l98  — Treaty  of  Guadalupe 
Hidalgo  does  not  protect  IMextoan  land  grants 
not  In  existence  when  the  treaty  was  signed. 
The  provisions  of  the  treaty  of  Guadalupe 
Hidalgo,  protecting  Mexican  land  grants,  can- 
not be  construed  to  protect  a  grant  made  to 
one  by  a  Mexican  state  in  April,  1848,  whidl 
was  after  the  signing  of  such  treaty. 

4.  Pobllo  lands  «=3i99  ~  A  nation  nay  not 
grant  title  to  land  to  which  it  has  no  title. 

A  nation  cannot  grant  land  to  private  in- 
dividuals in  territory  to  which  it  has  no  title, 
and  a  de  facto  possession  could  not  supply  title. 

5.  Publle  lands  «»I9&— Power  of  Mexican  gev- 
eraaoat  to  grant  land  In  territory  ceded  to 
thia  country  ended  with  signing  of  treaty. 

Treaties  take  effect  from  the  date  signed, 
and  where  disputed  territory  Is  ceded  as  by  the 
treaty  of  Quadalupe  Hidalgo,  tiie  power  of  the 
ceding  government  to  grant  land  within  it  ends 
with  the  signing  of  the  treaty. 

e.  PuUla  lands  <8s>223(l)— Party  bsvlng  paid 
for  land  and  bad  It  survoyod  prior  to  1836 
acquired  Inchoate  and  equitable  title  protected 
by  treaty. 

Where  land  between  the  Nueces  and  the 
Rio  Grande  rivers  was  surveyed  for  grantee 
who  paid  the  Mexican  authorities  for  it  prior 
to  1839,  when  it  was  finally  claimed  by  the  Tex-' 
as  Bepublic,  such  grantee  acquired  an  inchoate 
or  equitable  title  having  its  origin  prior  to 
December  19,  1836,  whidx  would  be  protected 
by  the  treaty  of  Guadalupe  Hidalgo. 

7.  Public  lands  $=»2 10— Copies  of  original  let- 
ters, shown  to  be  genuine  and  found  in  Mexi- 
can archives,  held  admissible  to  show  equita- 
ble title. 

Copies  of  letters  found  in  the  archives  of  a 
Mexican  town  held  admissible  in  evidence,  after 
admission  of  evidence  as  to  genuineness  of  the 


(Ml  B.W.) 

originals,  as  compared  copies  to  show  equitable 
title  in  the  grantee  from  a  Mexican  state  prior 
to  the  ceding  of  the  territory  by  Mexico,  in  an 
action  in  trespass  to  try  title. 

8.  Public  lands  «=>209— Abandonment  of  grant 
must  be  shown  by  unequivocal  act  evidencing 
Intention,  and  mere  failure  to  assert  right  Is 
Insuffldent. 

In  an  action  in  trespass  to  try  title,  plsin- 
tiffs  contention  that,  if  a  grantee  from  a  Mex- 
ican state  acquired  an  inchoate  right  to  the 
land,  he  thereafter  abandoned  it,  is  not  weU 
teken,  where  there  was  no  unequivocal  tmt  on 
his  part  evidencing  sudi  intention,  since  tas 
mere  faUure  to  assert  such  right  could  not 
operate  as  a  forfeiture  of  it,  besides  such  was 
a  question  of  toct,  concluded  by  the  trial  court  a 
judgment 

9.  Public  lands  «s»2IO  —  Parties  buying  from 
state  held  innocent  purchasers  as  against  reO' 
ord  of  invalid  Mexican  grant 

In  a  proceeding  by  the  state  and  purchas- 
ers from  it  in  trespass  to  try  title,  opposed  by 
claimants  under  a  Mexican  grant  where  such 
grant  was  void.  Its  record,  with  the  field  note* 
accompanying  it,  in  the  county,  or  the  filing  of 
a  copy  of  it  and  the  field  notes  in  the  Land  Of- 
fice, afforded  no  character  of  notice  to  such  pur- 
chasers, and  a  resurvey,  based  upon  the  void 
grant  was  wholly  without  authority  and  the 
filing  of  the  field  notes  thereof  could  not  oper- 
ate as  notice,  so  that  even  if  diUgenUy  pur- 
sued, such  knowledge  could  only  lead  to  ascer- 
tainment of  the  void  grant  and  the  pui^chasers 
from  the  state  are  innocent 


10.  Pnbllo  lands  «=>2I0  —  Parties  purchasing 
from  the  state  not  required  to  search  Mexi- 
can records  of  ancient  towns. 
Parties  purchasing  land  from  the  state  were 
not  under  the  duty  of  searching  through  the 
records  of  ancient  towns  of  foreign  country  for 
evidence  of  an  adverse  right  which  was  only 
discovered  long  after  their  rights  accrued  by 
extraordinary  effort  in  the  archives  of  a  Mexi- 
can town,  for  there  can  be  no  presumption  of 
notice,  where  inquiry,  pursued  with  ordinary 
diligence,  would  have  been  fntUe. 
II    Public  lands  <8=>209  —   Parties,  allowing 
rights  to  slumber  70  years  In  buried  records 
in  foreign  country  with  no  possession,  held 
not  entitled  to  establish  claim  against  inno- 
oont  purohaaers. 
Where   parties,   claiming  land   against  the 
state  and  holders  of  title  from  state,  permitted 
the  meager  and  fragmentary  evidence  of  their 
right  to   slumber  more  than  70  years  in  the 
buried  records  of  a  foreign  Jurisdiction,  with 
no  possession  on  their  part  with  the  land  va- 
cant and  the  state's  claim  openly  asserted  by 
WPropriation  at  an  early  day,  its  resurrection 
now  will  not  be  suffered  to  defeat  the  title 
of  innocent  settlers,  who  purchased  from  the 
state  in  good  faith. 

12.  Public  lands  <8=9223(l) —Claimants  under 

iVIexloan  grant  cannot  oomplain  of  Judgment 

for  Innocent  purchaser*  whom  they  did  not 

reimburse. 

'Where  purchasers  of  land  from  the  state 

had  not  paid  the  full  money  consideration  whea 
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Oiey  finit  leazned  of  defendant's  daim  under 
predecessor'g  inctaoate  right  to  title  from  a 
Mexican  atate,  but  had  completed  their  settle- 
ment, improved  the  land,  and  paid  the  principal 
part  of  the  consideration,  and  defendant  claim- 
ant made  no  offer  to  reimburse  them  for  con- 
sideration paid  or  improvementa,  or  in  any  way 
to  perform  what  equity  wonid  require,  they  are 
in  no  position  to  complain  of  a  judgment  pro- 
tecting the  rights  of  such  purchasers.. 

13.  Public   lands  «=3203  — Appropriation    void 
on  Its  faoe  does  not  give  character  of  "titled 
IwmI"  or  "land  equitably  owned"  within  con- 
stitutional provision. 
An  appropriation  under  a  Mexican  grant 
Toid  upon  its  face  cannot  in  its  very  nature  ^ve 
land  the  character  of  "titled  land"  or  "land 
equitably  owned"  within  the  contemplation  of 
Const  art.  14,  |  2. 

Error  to  Court  of  ClTil  Appeals  of  Third 
Suprone  Judidal  District 

Trespass  to  try  title  by  the  State  of  Texas 
-and  others  against  the  Kenedy  Pasture  Com- 
pany and  others.  Judgment  for  plaintiffs, 
And  the  defendants  appealed  to  the  Court  of 
-ClTll  Appeals,  which  affirmed  the  Judgment 
and  denied  rehearing  In  part  and  granted 
it  in  part  (106  S.  W.  287),  and  the  defendants 
bring  error.  Judgment  of  the  trial  court 
and  of  the  Court  of  CItU  Appeals  affirmed. 

O.  S.  Scott,  Boone  &  PQpe,  of  Corpus 
Cbristi,  James  B.  Wells,  of  Brownsville,  Ike 
O.  Wbite  and  B.  Cartledge,  both  of  Austin, 
and  Herbert  Davenport,  of  Brownsville,  for 
plaintiffs  in  error. 

B.  F.  Looney,  Atty.  Gen^  O.  B.  Snfedley, 
Asat  Atty.  Qen.,  Ball  &  Seeligson  and  O.  W. 
Trueheart,  all  of  San  Antonio,  John  L.  Ter- 
rell, of  Dallas,  and  Lyndsay  D.  Hawkins,  of 
Breckenridge,  for  defendants  In  errM-. 

PHIIiLIPS,  O.  J.  This  suit  involves  about 
30,000  acres  of  land  in  Willacy  County— 
formerly  a  part  of  Cameron  County.  There 
are  a  great  many  parties  to  it  and  a  number 
«f  complicated  issues. 

In  the  main,  it  is  a  controversy  between 
the  State  and  those  holding  under  the  State, 
on  the  one  side,  and  John  O.  Kenedy,  a 
large  number  of  Mexicans,  some  interveners 
and  the  Kenedy  Pasture  Company,  a  cor- 
poration, on  the  other,  concerning  the  title 
and  the  location  of  what  the  latter  parties 
claim  is  the  Santa  Rosa  de  Abajo  Grant,  a 
grant  made  by  the  Mexican  Governm^it, 
and  to  which  all  of  these  parties  excei>t  the 
Kenedy  Pasture  Company  assert  title. 

TUe  AbaJo  Grant,  if  located  as  these  parties 
contend  it  should  be,  comprises  part  of  forty- 
niae  sections  of  land,  now  claimed  by  the  State 
and  those  holding  under  the  State,  besides  an 
additional  strip  of  land  and  an  insert  lying 
immediately  to  the  west  of  those  sections. 

The  Kenedy  Pasture  Company  claims  cer- 
tain of  these  forty-nine  sections  and  parts 
of  sections  a»  included  within  the  real  bound- 


aries of  the  original  Mexican  grants,  tlie  Z 
Paistle  and  the  I«8  ttarrosas,  botli  owned  b 
It  and  lying  immediately  to  tbe  e&st  an: 
south  of  tbe  sections.  To  such  sectloiis  &ic 
parts  of  sections  it  also  asserts  a  Umltatli. 
Utle. 

The  suit  also  embraces  a  controrerav  be- 
tween those  of  ibe  parties  called  tbe  Fk£: 
Heirs  and  those  claiming  tbe  AbaJo  Giaai 
over  the  strip  and  the  inset  lying  immetSai- 
ly  west  of  the  forty-nine  sections.  This  waif 
and  inset  are  claimed  by  the  latter  as  siOsj. 
the  true  lines  of  the  AbaJo  Grant.  TSs 
Fant  Heirs  claim  the  same  land  as  a  peit 
of  the  Arriba  Grant,  a  survey  owned  \v  thai 
and  lying  to  the  west  of  the  Atmjo  and  tU 
forty-nine  sections. 

The  effect  of  the  contention  at  Kenedy  asi 
the  other  parties  adverse  to  tbe  State  ar: 
the  claimants  under  the  State,  Is  to  lo(a& 
the  western  boundary  lines  respective  c^ 
the  AbaJo,  the  El  Paistle  and  the  Las  Bar- 
rosas  Grants  more  than  a  mile  fuitber  wis: 
than  as  maintained  by  the  latter,  and  ihe 
nortliem  line  of  the  Las  Barrosas  sU^tj 
further  north. 

We  subjoin  two  sketches  which  sihow  witb 
approximate  correctness  the  situation  of 
these  grants  and  the  land  in  controvenj. 
The  first  shows  the  grants  If  located  as  «& 
tended  <!or  by  the  State  and  tbe  parties  i: 
common  with  it  The  broken  lines  indicated 
on  the  second  show  their  location  accordmt 
to  the  contention  of  the  parties  adverse  to 
the  State  and  the  claimants  under  it 

The  Eil  Paistle  and  Las  Barrosas  Grants 
were  confirmed  by  the  Legislature  In  l&E. 
There  Is  no  questl<m  as  to  their  valldlt;. 
They  were  surveyed  and  patented  for  Mlfflia 
Kenedy  in  1873.  This  was  prior  to  the  lo- 
cations made  on  the  Abajo  Grant  under  ttK 
authority  of  the  State.  They  were  conveyed 
in  1892  by  Mifflin  Kenedy  to  tbe  Koied; 
Pasture  Company. 

In  1904  the  State,  In  a  suit  against  D.  E. 
Fant  and  D.  Sulllran,  recovered,  as  exeea 
land  of  the  Arriba  Grant,  what  Is  delineated 
on  the  sketches  as  the  "Crocks:  Land" — 
the  tier  of  eleven  sections  lying  to  the  west 
of  the  other  thirty-eight  sections  here  ia- 
volved. 

The  State's  suit,  here,  for  tbe  benefit  ct 
Itself  and  those  holding  title  under  it,  was 
for  the  land  comprising  these  forty-nine  sei-^ 
tions.  In  its  petition  the  land  was  substas- 
tlally  described  as  being  bounded  on  ttie 
north  by  Olmos  Creek;  on  the  east  by  the 
west  boundary  lines  of  the  El  Paistle  and 
Las  Barrosas  Grants  as  patented;  on  tlH 
south  by  the  Las  Barrosas  as  patoited: 
and  on  the  west  by  the  east  boundary  line 
of  the  Arriba  as  established  by  the  judg- 
ment in  the  suit  of  the  State  against  B.  B. 
Fant  and  D.  Sullivan. 

The  thirty-eight  numbered  sections,  other 
than  the  Crocker  Land,  shovk'n  on  the  sketcb- 


»For  otlm  caaee  aae  urn*  topic  and  KBT-NCVBIIR  In  all  Key-Numbered  DlsmU  aad  IndexM 


Digitized  by 


Google 


s^ 


KENEDY  PASTUKE  CO.  v.  STATU 
<Ul  &W.) 


685 


SANTA  ROSA    de.    ARRIBA 

OR 

PeORO    de  U  <iARZA  6RAIiT 


SKETCH     Mo.  I 


h        , 

U9.- 
I  < 


l--'^ 


PEOAO    VKLLAREAU 

I 


J 


■o-vt 


L  " 


I-- 


fA'-u\' 


"iin  " 


ii: 


— 8fi--ai' 


I 


•«i 


-iS' 


et  RWSTLB 
oa 

JUAM  ANTONIO   BALU 
6RAHT 


LAS    BARROSAS 
YRiNCO    GOMEZ   GRANT 


t 


'-- ->^ 


115 


83,   f  ,     I 

5ANTA  mSf<t«lABAJO 


PEDRO    VlJLUAiREAU. 


IaNTA    ROSA  <«*  AR»i8A     ,    ',1  1  .    '-^"'^"^T    ! 

\  OR  |TTr«»^»T 


u. 


pJrDRO  a*U  6ARZA  6RANT 


I 


r" 


i>i-f« 


SKCTCH     Mo.  2 


fi'. 


1'\ 


Wl         iSl 


•■-R- 


■^ 


R.  PAIS-rJLC 

JUAN  ANTONIO iBAUl 
SRAHTl 


^»»«^»l    tn    {■»- 


LAS    BAR ROSAS 
VRINKO    OOMtZ    GRANT 


Id: 


Digitized  by 


Google 


686 


2S1  SOUTHWESTEBN  BBPOBTES 


CDuc 


es:  viz.,  Secdons  Nob.  81,  82,  83,  1,  8,  80,  79^ 

2,  4,  84,  77,  78,  61,  60,  76,  76,  62,  50,  73,  74,  63, 
08,  72,  es,  64,  67,  71,  66,  66,  66,  70,  67,  64,  61, 
68,  68,  63,  and  62,  were  Burreyed  In  tbe  years 
187&  and  1881  under  railroad  certificates 
owned  by  F.  J.  Parker,  tbe  nineteen  odd  num- 
bered sections  being  surveyed  for  Parker, 
and  tbe  nineteen  even  numbered  sections 
for  tbe  School  Fund.  Tbe  nineteen  odd  num- 
bered sections  were  patented  to  Parker  in 
1888. 

Tbe  Fant  Heirs  bold  title  to  tbeee  nine- 
teen odd  numbered  sections  nnder  the  patents 
Issued  Parker:    viz.,  Sections  Nos.  81,  83,  1, 

3,  79,  77.  61,  76,  69,  73,  68,  65,  67,  71,  6^  67, 
51,  68,  and  63. 

Of  tbe  nineteen  even  numbered  sections 
surveyed  for  tbe  School  Fund,  nine:  vlz^ 
Sections  Ivos.  66,  64,  72,  64,  70,  62,  76,  78, 
and  74,  were  sold  to  settlers  In  1898, 1804  and 
1908  on  condition  of  settlement,  the  pay- 
ment of  one-fortieth  of  tbe  purchase  price 
and  the  execution  by  the  purchasers  of  tbelr 
obligations  for  the  balance. 

The  remaining  ten  of  tbe  even  numbered 
sections  are  held  by  tbe  State  for  tbe  School 
Fund,  unsold. 

The  eleven  sections  delineated  on  the 
sketches  as  tbe  "Crocker  Land,"  lying  to 
tbe  west  of  the  tblriy-elgbt  sections,  were 
likewise  sold  by  tbe  State  to  the  Crockers, 
In  1908  and  1909,  on  condition  of  settlement, 
payment  of  one-fortieth  of  the  purchase 
money  and  execution  by  the  purchasers  of 
their  obligations  for  tbe  balance. 

These  purchasers  from  the  State  all  com- 
pleted their  occupancy  as  required  by  law. 
Since  their  purchase  they  have  continuous- 
ly held  possession  of  these  several  sections, 
as  have  tbe  F&nt  Heirs  of  tbe  nineteen  sec- 
tions held  under  the  Parker  title  from  the 
State,  Interrupted  only  by  the  extension  of  a 
fence  by  tbe  Kenedy  Pasture  Company  along 
what  it  claims  are  tbe  true  western  lines  of 
tbe  Ea  Paistle  and  tbe  Las  Barrosas.  This 
fence  was  extended  not  in  right  of  tbe  Abajo 
Grant,  but  in  right  only  of  tbe  Kenedy  Pas- 
ture Company's  claim  as  to  tbe  true  loca- 
tion of  tbe  El  Paistle  and  Las  Barrosas. 
Tbe  right  of  these  parties  holding  under  tbe 
State  remained  imquestloned  by  tbe  adverse 
claimants  to  the  Ahajo  until  tbe  filing  of  a 
suit  in  Cameron  County  In  1904,  wbieb  was 
consolidated  with  this  suit. 

Under  tbe  contention  of  the  State  and 
those  in  common  with  it  as  to  the  location 
of  tbe  Abajo  Grant,  tbe  thirty-eight  sections 
surve.ved  under  tbe  railroad  certificates, 
alone,  are  upon  tbe  Abajo,  and  the  Crocker 
eleven  sections  lie  without  it  and  to  tbe 
west. 

According  to  the  contention  of  Kenedy  and 
tbe  other  parties  adverse  to  tbe  state  and 
its  claimants  as  to  the  location  of  the  El 
Paistle  and  Las  Barrosas  Grants,  those  two 
grants,  as  shown  by  the  second  sketch,  con- 
flict with  tbe  sections  along  tbe  east  of  tlie ' 


thirty-eighth  sections,  with  Crocker  Bectioa 
No.  1  and  a  part  of  Crocker  Section  No.  2 
and  the  southern  portions  of  Sections  68  and 
69  and  a  part  of  the  southern  portion  of  Sec- 
tion 63 ;  and  if  the  Abajo  be  located  as  con- 
tended by  them,  it  includes  all  of  the  remain- 
tag  land  of  the  forty-nine  sections  and,  in 
addition,  tbe  strip  and  the  inset  to  the  west 
of  them. 

T^e  trial  court  and  Court  of  Civil  Appeals 
sustained  tbe  contentton  of  tbe  State  and  its 
claimants  as  to  the  location  of  all  three  of 
these  grants. 

The  facts  concerning  the  Mexican  title  to 
tbe  Abajo  Grant  asserted  by  Kenedy,  the 
Mexican  defendants  and  tbe  interveners, 
and  notice  of  It  by  the  claimants  under  the 
State,  are  substantially  these: 

In  1832,  Antonio  Canales,  a  Survey  Gen- 
eral of  the  Mexican  State  of  TamauUpas,  sur- 
veyed the  land  claimed  to  be  comprised  by 
tbe  Abejo  Grant  and  which  then  lay  within 
the  State  of  TamauUpas,  for  Pedro  Villareal, 
wbo  was  in  possession  of  the  land  at  that 
time.  Following  the  survey  and  prior  to 
1835,  Villareal  paid  to  the  proper  Mexican 
authorities  the  purchase  money,  for  tbe  land 
—$165.00,  tbe  amount  at  which  it  was  ap- 
praised. His  expedlente  was  forwarded  to 
the  Governor  of  the  State  of  TamauUpas, 
and  bis  right  to  receive  final  title  or  a  grant 
was  recognized  by  tbe  authorities  of  the 
State. 

Years  later,  on  April  12,  1848,  after  the 
estabUshment  of  Texas  independence  and 
after  the  signing  of  the  Treaty  of  Guadalupe 
Hidalgo,  a  purported  grant  to  the  land  was 
issued  to  Villareal  by  tbe  Governor  of  tbe 
State  of  TamauUpas. 

Villareal  was  in  possession  of  tbe  land  In 
person  or  by  r^resentatives  until  1860  or 
1860.  Since  that  time  there  has  never  been 
any  possession  by  him  or  any  one  claiming 
under  him.  He  nor  any  one  claiming  under 
him  has  ever  paid  any  taxes  on  the  land. 
It  was  rendered  for  taxes  for  bis  heirs  but 
twice,  in  1880  and  1881,  by  W.  A.  Crafts  aa 
attorney.  In  1882  it  was  assessed  against 
"Unknown  Owners." 

The  grant  issued  to  Villareal  by  the  Mex- 
ican Governor  of  TamauUpas  and  the  field 
notes  claimed  to  have  been  made  by  Canales, 
were  filed  by  W.  A.  Crafts  as  attorney  for 
tbe  heirs  of  Villareal  in  the  office  of  the 
County  Clerk  of  Cameron  County  on  August 
8,  1879,  and  recorded  as  one  instrument. 

Tbe  field  notes  were  filed  by  Crafts  with 
the  County  Surveyor  of  Cameron  County 
and  a  re-survey  of  tbe  land  requested,  Au- 
gust 18,  1879. 

In  November,  1879,  tbe  County  Surveyor 
made  the  re-survey  as  requested  by  Crafts. 
The  field  notes  of  the  re-survey  were  filed  in 
the  Surveyor's  office,  December  15,  1879,  and 
in  the  General  Land  Office,  December  31, 
1878  reciting  that  they  were  of  a  re-surv^ 
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of  a  grant  "made  for  the  heirs  and  assigns 
of  Pedro  VUlareal  to  whom  the  land  was 
oilglnally  granted  by  the  State  of  Tamaul- 
Ipas  and  surveyed  by  Ganales,  original  map 
and  field  notes  bearing  date  of  December  21, 
1832,  and  recorded  in  Clerk's  office  of  Camer- 
on Connty." 

On  February  8,  1887,  a  certified  copy  of 
the  Cameron  County  record  of  the  grant  to 
Villareal  and  the  field  notes,  was  filed  as  one 
instmment  In  the  Oeneral  Lrend  Office. 

In  the  deed  from  the  estate  of  F.  J.  Park- 
er to  R.  and  J.  DrlscoU  and  D.  B.  Fant,  con- 
Teylng  the  nineteen  sections  claimed  by  the 
Fant  Heirs  and  through  which  they  deraign 
title,  and  also  In  the  deed  from  the  DriscoUs 
to  D.  R.  Fant,  the  ancestor  of  the  Fant 
Heirs,  It  was  recited  that  those  sections 
were  located  over  a  Spanish  grant  to  Pedro 
Villareal  which  had  become  forfeited  to  the 
State  of  Texa& 

At  the  time  F.  J.  Parker  located  his  sur- 
veys on  the  Abajo  Grant  he  had  notice  that 
Jndge  James  B.  Wells,  of  Brownsville,  had 
seen  what  purported  to  be  a  grant  to  the 
AbaJo  Issued  to  Pedro  Villareal  on  April  12, 
1848,  by  the  Governor  of  the  State  of  Tam- 
anllpas,  and  that  it  appeared  on  Its  face  to 
be  an  original  grant 

When  the.  parties  dalmlng  under  the  State 
acquired  title  to  their  portions  of  the  AbaJo, 
there  were  on  file  In  the  General  Land  Of- 
fice a  number  of  official  maps  on  which  was 
Indicated  a  survey  of  the  AbaJo  Grant,  there 
appearing  within  the  lines  of  the  survey  on 
these  maps  the  words,  "Santa  Rosa  de  Aba- 
jo, Pedro  Villareal."  As  found  by  the  trial 
court,  the  purchasers  from  the  State  of  the 
Dine  even  irambered  sections  of  the  tfalrty- 
eight,  and  of  the  Crodcer  sections,  had  no- 
tice of  these  maps,  which  we  inf^  to  mean 
actual  notlc& 

Aside  from  the  grant  issued  by  the  Mexi- 
can Governor  of  Tamknllpas  to  Villareal 
on  AprU  12,  1848,  the  title  of  Villareal  to 
the  AbaJo  rested  entirely  upon  the  evidence 
afforded  by  copies  of  certain  letters  from 
Mexican  officials  dated  In  the  years  1832, 
1833  and  1884.  These  letters,  after  a  pro- 
longed search  Instituted  by  Jno.  G.  Kenedy 
for  evidence  of  the  Villareal  title,  were 
found  by  Frank  O.  Pierce,  an  attorney  for 
Kenedy,  In  the  archives  of  the  Municipality 
of  Beynosa,  Mexico,  In  1904  or  1905.  It  does 
not  appear  that  any  of  the  claimants  under 
the  State  bad  any  notice  of  these  letters,  or 
of  the  matters  to  whl(A  they  piui»ort  to  re- 
late, until  after  this  controversy  over  the 
land  began. 

In  1878,  or  prior  thereto,  F,  J.  Parker 
bollt  a  fence  along  or  near  the  supposed  east 
line  of  the  Arriba  Survey,  which  the  trial 
court  found  to  be  approximately  the  west  line 
of  the  AbaJo.  This  fence  extended  from 
south  of  the  south  line  of  the  Abajo  north 
to  a  point  south  of  Ixw  Olmos  Creek,  thence 


running  west,  south  of  the  creek,  enclosing 
the  Arriba  Grant  and  other  lands. 

In  1883  the  K«iedy  Pasture  Company,  the 
owner  of  the  EI  Palstle  Grant,  built  a  fence 
along  the  west  line  of  that  grant  as  claimed 
by  It,  being  located  approximately  upon  what 
the  Kenedy  Pasture  Company  and  the  other 
parties  here  adverse  to  the  State  and  Its 
claimants  assert  to  be  the  dividing  line  be- 
tween the  AbaJo  and  the  El  Palstle  Grants, 
and  extending  from  Los  Olmos  Cteek  on  the 
north  to  the  Las  Barrosas  Grant,  as  patent- 
ed, on  the  south. 

In  the  year  1885,  or  prior  thereto,  Mrs. 
King,  who  owned  certain  land  north  of  Los 
Olmos  Creek,  erected  a  fence  from  a  half 
mile  to  a  mile  north  of  the  creek,  running 
east  and  west  parallel  thereto  and  connects 
Ing  the  Kenedy  Pasture  Company  fence  on 
the  east. 

In  the  year  1885  D.  B.  Fant  erected  a 
fence  extending  east  and  west  a  short  dis- 
tance north  of  the  south  boundary  line  of 
the  AbaJo  and  connecting  the  fence  erected 
on  the  west  line  of  the  AbaJo  with  the  Kra- 
edy  Pasture  Company  fence  on  the  east 

In  1886  the  Kenedy  Pasture  Company 
erected  a  fence  along  the  north  line  of  the  Las 
Barrosas  Grant  as  patented,  extending  from 
the  Kenedy  Pasture  Company  fence  on  the 
east  of  the  AbaJo  along  the  south  line  of  the 
Abajo  and  connecting  with  the  Parker  fence 
erected  along  the  west  line  of  the  AbaJo. 
When  this  fence  was  erected  by  the  Kenedy 
Pasture  •Company,  D.  B.  B'ant  removed  the 
fence  which  had  been  erected  by  him  in  1885 
along  the  south  line  of  the  Abajo. 

In  1885  D.  B.  Fant  extended  the  old  Par- 
ker fence  on  the  west  line  of  the  AbaJo  north 
across  Los  Olmos  Creek,  so  as  to  connect 
with  the  east  and  west  fence  of  Mrs.  King 
al>ove  mentioned.  This  connection  completed 
the  enclosure  of  that  part  of  the  AbaJo  In- 
cluded within  the  boundaries  of  the  Parker 
fence  on  the  west  and  the  Kenedy  Pasture 
Company's  fence  running  through  the  east- 
em  portion  of  the  survey  of  the  AbaJo  as 
fixed  by  the  trial  court  there  being  Includ- 
ed however  in  the  enclosure  certain  other 
lands  north  of  Los  Olmos  Creek. 

About  the  year  1885  D.  R.  Fant  ran  a  di- 
vision fence  from  a  point  on  the  west  line 
of  the  AbaJo,  and  at  about  the  southern  por- 
tion of  the  off-set  in  the  west  line,  connect- 
ing the  Parker  fence  on  the  west  with  the 
Kenedy  Pasture  Company's  fence  on  the  east 
and  dividing  the  AbaJo  Into  two  enclosures, 
eadi  containing  about  5,000  acres  of  land. 
About  the  same  time  Fant  also  erected  some 
fences  for  the  purpose  of  enclosing  certain 
small  pastures  near  the  ranch  headquarters, 
some  of  such  enclosures  being  east  and  some 
being  west  of  Parker's  old  fence;  The  fenc- 
es erected  by  the  Kenedy  Pasture  Company 
were  kept  up  by  It;  and  the  Parker  fence 
and  other  fences  erected  by  D.  B.  Fant,  and 
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Hva.  King's  fence  nmntng  nortb  of  Los 
Olmos  Creek,  were  kept  up  by  Fant  continu- 
ously from  tbe  time  of  tbeir  erection  and 
were  sufficient  to  turn  stock. 

When  tlie  Kenedy  Pasture  Company  built 
Its  fence  In  1833  along  what  It  claims  to  be  the 
west  line  of  the  El  Paistle  Grant,  there  was 
brought  within  the  enclosure  the  eastern  por- 
tion of  the  Abajo  as  the  Abajo  was  located 
by  the  trial  court,  being  that  portion  shown 
east  of  the  broken  line  on  sketch  No.  2  ex- 
tending north  and  south  through  the  Abajo. 
This  part  of  the  Abajo  as  fixed  by  the  trial 
court  has  since  been  in  the  continuous  and 
exclusive  possession  of  the  Kenedy  Pasture 
Company.  The  whole  enclosure  however  of 
which  It  was  thus  a  part  comprised  more 
than  5,000  acres  of  land,  and  there  was  no 
segregation  of  that  part  of  the  Abajo  thus 
enclosed  from  the  other  land  within  the  en- 
closure. 

About  the  year  1885  D.  B.  Fant  dug  three 
wells  on  different  ones  of  the  nineteen  odd 
numbered  sections  on  the  Abajo  Grant  claim- 
ed by  the  Fant  Heirs,  for  the  purpose  of 
„  supplying  water  for  cattle ;  and  continuously 
from  1883  the  Fant  Heirs  and  their  prede- 
cessors In  title  have  grazed  cattle  on  those 
sections  and  excluded  other  stock  therefrom, 
except  in  isolated  instances. 

Since  1878,  or  earlier,  and  for  a  continu- 
ous period  of  more  than  ten  years,  F.  J.  Par- 
ker, the  Driscolls  and  D.  H.  Fant,  whose  title 
is  held  by  the  Fant  Heirs,  had  open,  adverse 
possession  of  the  strip  of  land  and.  inset  ly- 
ing to  the  west  of  the  Crocker  lands,  using 
and  enjoying  such  strip  and  inset  enclosed 
by  a  substantial  fence,  and  such  strip  and 
Inset  being  claimed  as  a  part  of  the  Arriba 
Grant  owned  by  them. 

The  case  was  tried  without  a  Jury,  and  the 
trial  court  found,  among  other  things,  that 
the  purported  grant  of  the  Abajo  Survey, 
Issued  by  the  Governor  of  the  Mexican  State 
of  Tamaulipas  to  Pedro  Villareal,  of  date 
April  12,  1848,  was  void. 

It  further  found  that  while  this  grant  was 
void  and  vested  no  title  in  Villareal,  yet 
prior  to  December  19,  1836,  Villareal  ac- 
quired, in  accordance  with  the  laws  of  Mexi- 
co In  force  at  that  time,  the  right  to  a  grant 
of  the  Abajo  Survey,  and  hence  an  equitable 
title  to  the  Abajo  Grant,  good  as  against  the 
State  of  Texas  and  as  against  purchasers 
from  the  State  with  actual  or  constructive 
notice  of  such  equitable  title.  This  holding 
that  VUIareal  acquired  an  equitable  title 
to  the  Abajo  Grant  was  based  upon  the  evi- 
dence afforded  by  copies  of  the  letters  of 
Mexican  officials  found  in  the  archives  of  the 
Municipality  of  Reynosa,  Mexico,  which 
have  been  referred  to  in  a  previous  part  of 
this  statement. 

The   court   found   that   the   Fant   Heirs, 

holding  the  nineteen  odd  numbered  sections 

^  on  the  Abajo  under  patents  from  the  iState, 


and  the  purchasers  from  the  State  of  th« 
nine  of  the  remaining  nineteen  even  number- 
ed sections  on  tbe  Abajo,  were  innocent  pw- 
chasers  for  value  of  those  sections  without 
either  actual  or  constructive  notice  of  the 
ViUareal  equitable  title  to  the  Abajo  Gnnt, 
and  hence  that  their  respective  tiUes  to 
those  secUons  were  superior  to  that  equi- 
table Utle. 

It  found  that  the  Kenedy  Pasture  Com- 
pany had  failed  to  establish  title  by  limita- 
tion to  that  part  of  the  Abajo  Grant  wittiii 
its  fences. 

It  found  that  the  Fant  Heirs  had  title 
under  the  Ten  Tears  Statute  of  UmltatioB 
to  the  strip  and  inset  lying  to  the  west  of 
the  Crocker  land. 

It  found  that  the  Fant  Heirs  had  tttte 
under  the  Three  and  Five  Years  Statutes  of 
imitation  to  aU  of  the  odd  numbered  nin». 
teen  sections  on  the  Abajo  lying  west  of  the 
fence  buUt  by  the  Kenedy  Pasture  Company 
through  the  eastern  portion  of  the  Abajo  ex- 
tending  from  Los  Olmos  Creek  and  south  to 
the  north  line  of  the  Las  Barrosas  Grant 

As  has  already  been  stated,  the  court  tixed 
the  location  of  the  Abajo,  the  Bl  Paistle  and 
the  Las  Barrosas  Grants  as  contended  for 
State  *  ^^^  "^^  ^^'^  daimhig  under  the 

Judgment  was  accordingly  rendered  as  fol- 
lows: 

In  favor  of  the  Fant  Heirs  for  the  nine- 
teen odd  numbered  secUons  on  the  Abajo 
Crant  and  for  the  strip  and  inset  lying  to  the 
west  of  the  Abajo  Grant  and  the  Crocker 
land. 

In  favor  of  the  Crockers  for  the  daven  sec- 
tions lying  to  the  west  of  the  Abajo  Grant 
In  favor  of  purchasers  from  the  State,  Tin- 
daU  and  wife,  Mrs.  Jeffers  and  Sam  M.  Boyd 
for  nine  of  the  nineteen  even  numbered  sec- 
aons  on  the  AbaJo  Grant  surveyed  for  the 
ijtate  and  purchased  by  them:  to-wit.  Sec- 
tions Nos.  66,  64,  72,  54,  70,  62,  76,  78  and  74. 

In  favor  of  John  G.  Kenedy,  the  Mexican 
defendants  and  the  interveners  for  the  re- 
Diaining  ten  of  the  nineteen  even  numbered 
McUons    on    the   Abajo    surveyed    for   the 

2,  84,  52,  56,  68  and  68.  <  ^  -^ 

It  was  further  adjudged  that  the  Kenedy 
=f  I  .  Company  take  nothing  and  that  the 
State  of  Texas  take  nothing  except  its  rl^ts 
securing  the  unpaid  purchase  money  due  It 
on  the  sections  adjudged  to  the  purchasers 
from  it 

ate  Judgment  was  affirmed  by  the  Court 
Of  Civil  Appeals. 

The  important  questions  to  the  case  are 
the  vaUdity  of  the  grant  made  by  the 
Governor  of  the  Mexican  State  of  Tamaul- 
ipas, Aiwil  12,  1848,  to  Pedro  VUIareal; 
whether,  IndependenUy  of  the  grant  Vil- 
lareal acquired  an  equitable  right  or  tttle 
to  the  land  comprised  la  the  so-called  Abajo 
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Grant,  as  found  by  the  District  Court  and 
Oourt  of  Civil  Appeals;  and  If  Vlllareal  did 
acquire  such  a  right  or  title,  whether  the 
purchasers  from  the  State,  Tindall  and 
others,  and  the  Fant  Heirs,  holding  under 
patents  from  the  State,  have  title  to  their 
respective  sections  superior  to  the  Vlllareal 
right  or  title,  as  innocent  purchasers  for 
value  without  notice. 

[1]  The  disputes  as  to  the  boundaries  of 
the  Abajo,  the  El  Paistle  and  the  Las 
Barroeas  Grants  and  the  limitation  questions 
Involved  in  those  disputes,  we  do  not  feel 
called  upon  to  determine.  They  are  bound- 
ary controversies,  pure  and  simple.  It  is 
evident  that  as  to  them  there  would  have 
been  no  case  except  for  the  disputes  over 
the  location  of  the  lines  of  those  grants. 
Cox  V.  Finks,  91  Tex.  818,  43  S.  W.  1.  The 
limitation  title  asserted  by  the  Kenedy 
Pasture  Company  to  the  eastern  tier  of 
sectlcns  and  parts  of  sections  and  parts  of 
some  of  the  southern  sections  as  delineated 
upon  tbe  sketches,  as  embraced  vrithln  the 
El  Paistle  and  Las  Barrosas  Grants,  grows 
out  of  the  disputes  as  to  the  boundaries  of 
those  grants,  and  Is  but  a  pa.Tt  of  the  con- 
troversy over  their  boundaries.  The  limita- 
tion title  asserted  by  the  Fant  Heirs  to  the 
strip  and  inset  west  of  the  Crocker  lands  is 
equally  but  a  part  of  a  boundary  dlsiMite. 
Tbe  right  of  the  whole  case  does  not  depend 
upon  a  determination  of  tha  boundary  con- 
troversies, and  we  therefore  have  jurisdic- 
tion of  it.  But  no  other  part  of  the  case  is 
concerned  in  the  boundary  disputes.  Their 
adjudication  affects,  and  can  affect,  no  other 
issue.  They  are  in  the  case  as  independent 
boundary  controversies,  of  which,  ordinarily, 
tbe  jarlsdictlcm  of  tbe  Court  of  ClvU  Ap- 
peals would  be  final.  All  other  issues  tn  tbe 
case  lie  entirely  without  tfaem,  and  the  set- 
tlement of  those  issues  In  no  wise  Involves 
their  adjudication.  With  this  true,  we  do 
not  feel  tbat  a  review  of  the  boundary  con- 
troversies is  imposed  upon  this  court. 

Since  the  presence  of  other  distinct  issues, 
In  no  way  involving  the  questions  of  boimd- 
ary,  gives  the  case  an  independent  character 
other  than  that  of  a  *'botmdary  case,"  the 
boimdary  disputes  do  not,  as  we  have  said, 
.  affect  our  jurisdiction  of  the  case.  And  if 
for  tbe  settlement  of  these  other  issues  it 
were  necessary  to  determine  the  boundary 
disputes,  we  would  determine  them.  That 
would  be  essential  to  our  jurisdiction  over 
the  other  IssuesL  Such  was  the  condition  in 
West  Lumber  Co.  v.  Goodrich  (Tex.  Com. 
App.)  223  S.  W.  183.  That  case  was  an  ac- 
tion for  conversion  Involving  the  question 
of  tbe  boundaries  of  tbe  land — analogous 
to  Steward  v.  Coleman  County,  96  Tex.  445, 
67  S.  W.  1016,  as  well  as  purely  a  dispute 
over  the  land  depending  entirely  upcn  the 
ascertainment  of  its  true  boundaries.  Since 
tlie  case  in  respect  to  tbe  action  for  oon- 
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version  necessarily  Involved  tbe  boundai^ 
question,  we  felt  warranted  In  approving 
the  opinion  of  the  Commission  of  Appeals 
in  its  determination  of  that  question.  In 
BQch  a  case  the  determination  of  the  bound- 
ary controversy  as  involved  in  one  phase  of 
the  case  would  necessarily  determine  it  as 
to  all  phases.  The  settlement  of  the  purdy 
boundary  dispute  would  result  from  its  de- 
termination in  the  adjudication  of  the  other  . 
part  of  tbe  case,  and  as  necessary  to  a  con- 
sistent holding  and  judgment.  But  there  is 
no  such  situation  here  as  was  presented  In 
West  Lumber  Co.  v.  Goodrich.  The  boundary 
disputes  here  are  independent  and  spa- 
rable controversies.  The  other  parts  of  the 
case  do  not  Involve  them.  Tiie  determina- 
tion of  tbe  other  Issues  does  not  depend  up- 
on their  settlement.  We  therefore  are  of 
opinion  that  the  finality  of  the  judgment  of 
tbe  Court  of  Civil  Appeals  as  to  them  should 
be  respected. 

[2]  Aside  from  this,  the  questions  of  bound- 
ary and  limitation  here  were  essentially 
questions  of  fact  It  cannot  be  reascmably 
contended  that  there  Is  no  evidence  support- 
ing the  trial  court's  jndgq[ient  in  their  re- 
gard ;  and  we  would  therefore  not  be  author- 
ized in  reversing  that  part  of  the  judgment 
Findings  of  fact  by  the  trial  court  and  the 
Court  of  cavil  Appeals,  with  evidence  to 
support  them,  are  conclusive  upon  this  court 

[3]  The  land  In  controversy  lies  in  what 
was  at  one  time  the  Mexican  State  of 
Tamaullpas,  between  the  Nueces  and  Bio 
Grande  rivers.  This  is  the  foundation  of 
the  claim,  very  eamestiy  pressed  by  Kenedy 
and  others  holding  under  Vlllareal,  that  the 
Governor  of  Tamaullpas  had  authority  to 
issue  Vlllareal  a  grant  on  April  12,  1848, 
and  that  the  grant  of  that  date  in  Vlllareal's 
favor  is  accordingly  valid  and  protected  by 
the  Treaty  of  Guadalupe  Hidalgo.  This  is 
a  far-reaching  contention,  so  we  will  ex- 
amine it.  It  involves  the  sovereignty  of 
Texas  over  this  territory,  and  is  a  direct 
challenge  of  that  sovereignty  at  the  time 
this  grant  was  issued. 

One  of  the  things  demanded  by  General 
Houston  of  Santa  Anna  following  the  victory 
of  San  Jacinto  was  that  be  require  his 
subordinate  commanders  the  immediate  with- 
drawal beyond  the  Rio  Grande  of  all  Mexican 
troops  in  Tbxas;  and  this  was  done.  This 
was  the  first  assertion  by  the  new-bom  Re- 
public of  dominion  clear  to  the  utmost  Mexi- 
can border.  On  December  19,  1836,  tbe  C«»- 
gress  of  the  Republic  declared  that  the  sov- 
ereignty of  Texas  extended  to  the  Rio 
Grande,  defining  the  southern  and  western 
boundary  of  Texas  as  beginning  at  the 
mouth  of  that  river,  and  running  thence  up 
its  principal  stream  to  Its  source.  In  the 
annexation  of  Texas  to  tbe  United  States 
as  a  State,  tbe  Rio  Grande  was  accepted 
as  the  boundary  between  Texas  and  Mexico. 
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It  is  fair  to  say  that  npon  no  otber  terma 
would  Tezaa  have  consented  to  the  annexa- 
tion. 

The  acceptance  of  that  boundary  line  was 
the  basis  of  President  PoUe's  policy  in  the 
opening  of  the  war  with  Mexico.  Its  dispute 
by  Mexico  led  to  the  war.  Early  in  1816, 
following  the  annexaticm  of  Texas  in  the 
previous  December,  President  Polk  ordered 
General  Taylor  to  advance  to  the  Rio 
Grande,  which  he  did.  The  Mexican  com- 
mander at  Matatnoras  demanded  General 
Taylor's  withdrawal  to  the  Nueces.  Be  re- 
fused. On  April  23rd  the  Mexicans  crossed 
the  river  and  ambushed  a  body  of  the 
American  troops.  Two  weeks  later  they 
attacked  General  Taylor  In  the  Battle  of 
Palo  Alto,— May  8,  1846,  in  which  they  were 
repulsed.  On  the  next  day  Taylor  drove 
them  back  across  the  river  in  a  disastrous 
rout  And  on  the  18th  of  May  General 
Taylor  crossed  the  Rio  Grande  and  occupied 
Matamoras. 

The  attack  upon  the  American  troops  of 
April  23rd  was  the  occasion  of  President 
Polk's  message  to  Congress,  declaring  that 
Mexico  had  passed  "the  boundaries  of  the 
United  States"  'and  had  shed  American 
blood  "upon  American  soil,"  and  that  in 
consequence  a  state  of  war  edsted. 

The  territory  l)etween  the  Nneces  and  the 
Rio  Grande  remained  largely  Tmder  the 
actual  possession  and  Jurisdiction  of  Mexico 
untl^  1846.  But  after  the  establishment  of 
Texas  independence  through  the  defeat  of 
Santa  Anna's  army,  his  rocognltion  of  Texas 
sovereignty,  and  particularly  the  resolution 
of  the  (Congress  of  the  Republic  of  December 
19, 1836,  that  Jurisdiction  was  never  a  right- 
fal  one.    It  was  but  a  de  facto  possession. 

Such  as  it  was  it  came  to  a  complete  end 
when  early  in  1846  United  States  troops  in 
behalf  of  Texas  and  for  the  enforcement  of 
her  rights  with  respect  to  this  very  area,  oc- 
cupied the  territory  and  ousted  the  Mexicans 
from  it.  This  has  never  been  doubted.  Not 
only  was  Mexican  authority  at  an  end  in  the 
territory  early  in  1846,  but  in  September, 
1847,  United  States  troops  had  captured  the 
Mexican  capital  and  the  entire  country  was 
subject  to  theit  arms. 

With  no  rtght  at  all  to  this  territory  after 
1836,  it  would  be  strange  to  admit  the  sover- 
eignty of  Mexico  over  it  in  1848,  when  two 
years  before  the  sovereignty  of  Texas  had 
been  perfected  by  reducing  the  territory  to 
possession.  It  is  equally  anomalous  to  con- 
tend that  in  1848  Mexican  de  facto  possession 
of  it  continued,  when  in  1847  the  entire 
country,  with  its  capital,  was  in  the  hands  of 
American  troops  and  the  defeat  of  Mexico  an> 
accomplished  fact 

Willie  Mexico's  ouster  from  the  territory 
was  in  progress,  the  Legislature  of  Texas,  on 
April  29, 1846t  enacted  a  Joint  resolution,  d^ 
daring: 


"That  the  exchisiTe  right  t«  die  jariadtetiaa 
over  the  soil  inelnded  in  the  limiu  of  the  late 
Repuldic  of  {Texas  was  aoqnired  by  the  valor 
of  the  people  thereot  and  was  by  them  vested 
in  the  Government  of  the  said  Republic,  that 
■ndi  exclusive  right  is  now  vested  in  and  be- 
longs to  the  State,  excepting  such  jurisdiction 
as  is  vested  in  the  United  States,  by  the  Con- 
stitution of  the  United  States,  and  by  the  Joint 
resolution  of  annexation,  snbject  to  sud>  regn- 
iations  and  control  as  the  Government  thereof 
may  deem  expedient  to  adopt" 

This  was  a  reaffirmation  of  the  sover- 
eignty of  Texas  over  all  territory  within  the 
borders  of  the  R^ubUc  as  defined  by  the  res- 
olution of  December  19,  1836,  and  proclaim- 
ed both  its  rightful  and  actual  Jurisdiction 
over  this  territory. 

The  Treaty  of  Guadalupe  Hidalgo  was 
signed  February  2,  1848.  It  recognixed  the 
Rio  Grande  River  as  the  Iraundary  l>etweea 
Texas  and  Mexico,  wMdi  was  a  recognition 
of  the  right  of  Texas  to  the  entire  area  be- 
tween the  Nueces  and  the  Rio  Grande.  It 
stipulated  that  the  civil  rights  of  Mexicans 
within  the  territory  ceded  by  Mexico,  as  they 
existed  under  tlie  laws  of  Mexico  when  the 
treaty  was  signed,  should  be  protected. 

The  proposition  asserted  by  the  claimants 
under  the  Mexican  title  is  ttierefore,  that 
though  the  Jurisdiction  of  Mexico  over  this 
territory  was  never  rightful  after  1836: 
though  such  jurisdiction  as  it  exercised  was 
terminated  early  in  1846  by  its  complete 
ouster  from  the  territory  by  American 
troops, — not  only  so,  but  with  the  mitlre 
country  of  Mexico  reduced  by  September 
1847;  and  though  this  grant  was  Issued  in 
April,  1848,  mora  than  two  montlis  after  the 
signing  of  the  treaty  of  peace  and  Mexico's 
recognition  in  the  treaty  of  tbe  right  of  Tex- 
as to  the  territory,  still,  that  a  Mexican  of- 
ficial, in  April,  1848,  had  authority  to  ex- 
erolse  the  sovereign  power  of  granting  away 
land  within  it ;  and  that  his  acts  in  deroga- 
tion and  repudiation  of  tlie  sovereignty  of 
Texas,  must  in  the  courts  of  Texas,  l>e  ac- 
cepted as  vaUd.  The  proposition  largely 
sets  aside  the  freedom  from  Mexican  rule 
accomplished  by  the  establislmient  of  Texas| 
independence.  It  ignores  the  constant  proc- 
lamation of  t>oth  the  Republic's  and  the 
State's  sovereignty  over  tills  territory  altec 
December  19,  1836,  and  the  consummation 
of  their  rightful  claim  by  effective  posses- 
sion. It  asserts  the  authority  of  Mexico  to 
grant  land  in  Texas  to  which  it  had  no  right 
and  of  which  it  had  no  actual  cootroL  It  at- 
tempts to  extend  the  protection  of  the 
Treaty  of  Guadalupe  Hidalgo  to  rights  not 
in  existence  when  the  treaty  was  signed,  but 
attempted  to  be  created  afterward.  It  Is 
refuted  by  the  decisions  of  this  court  and 
plain  principles  of  IntematloDal  law. 

[4]  It  is  a  novel  proposition  to  say  that  a 
sovereignty  liaving  no  right  to  given  terrl- 


Digitized  by 


Google 


Tex.) 


KENXDT  PASTDBE  00.  T.  STAXE 
(isi  aw.) 


691 


toijr,  long  after  Ita  dlgpoBseasion,  its  defeat 
In  a  war  growing  ont  of  dispute  orer  the 
territory,  and  Its  express  recognition  of  the 
superior  right  by  the  provisions  of  a  solemn 
treaty,  may  lawfully  exercise  the  sovereign 
authority  of  disposing  of  it  by  grant.  If 
this  be  the  law  a  mere  de  facto  Jurisdiction 
over  territory  once  obtained  by  an  unlawful 
sovereignty,  is  of  a  greater  force,  though  ter- 
minated, than  the  lawful  sovereignty's  de 
Jure  and  de  facto  possession  and  control 
combined.  It  is  met  by  the  simple  proposi- 
tion that  a  nation  cannot  grant  away  terri- 
tory to  which  it  has  no  title. 

Considerations  of  policy  and  Justice  of 
course  require  of  a  de  facto  government  the 
preservation  of  order  and  the  adjustment  of 
private  rights  and  claims  between  individu- 
als. For  this  reason  the  acts  of  the  de  facto 
government  In  actual  possession  of  disputed 
territory  In  the  ordinary  administration  of 
its  laws,  in  so  far  as  they  affect  private 
rights,  are  valid.  Ita  acts  affecting  public 
rights,  however,  are  void,  since  they  are 
necessarily  in  derogation  of  the  rightful,  the 
de  jure,  sovereignty.  The  granting  of  the 
public  domain  Is  of  course  an  act  affecting 
public  rights.  It  has  never  been  otherwise 
considered.  Titles  to  land  in  ceded  or  even 
conquered  territory  acquired  from  a  former 
sovereignty  when  it  had  the  right  to  grant 
them  are  of  course  valid,  even  as  against 
the  succeeding  sovereignty.  But  It  is  plain 
that  this  rule  cannot  apply  to  a  grant  of  land 
in  territory  to  which  the  sovereignty  issuing 
the  grant  had  at  the  time  no  right,  even 
though  it  was  in  possession.  If  the  aover- 
elghty  had  no  right  to  the  territory,  its  pos- 
session was  not  rightful.  An  unlawful,  even 
though  an  actual  possession  of  land,  cannot 
confer  the  power  of  disposing  of  the  titla 
This  is  as  true  of  nations  as  it  is  of  ind^ 
vlduals.  In  cases  of  disputed  territory, 
when  the  tme  boundary  is  ascertained  or 
adjusted  by  agreement,  grants  made  by  the 
unlawful  sovereignty  in  the  territory  to 
which  aa  thus  ascertained  it  had  no  right, 
whether  it  had  possession  at  the  time  of  the 
grants  or  not,  unless  confirmed  by  express 
agreement,  fall  and  are  of  no  effect  against 
the  sovereignty  to  which  the  territory  of 
right  belonged.  They  fail  simply  because  of 
want  of  title  In  the  grantor.  A  de  facto 
possession  cannot  supply  the  title.  Theee 
principles  are  well  established  and  are  a 
part  of  the  accQ)ted  law  of  nations.  Cof- 
fee V.  Groover,  128  D.  8. 1,  8  Sup.  Ct.  1,  81  L. 
Bd.  tn. 

Not  only  is  a  grant  of  land  void  wliere  a 
part  of  territory  to  which  the  sovereignty 
making  It  had  at  the  time  no  lawful  right, 
even  though  it  was  In  possession,  but  certain- 
ly after  the  signing  of  a  treaty  which  recog- 
nizes the  superior  right  of  the  opposing 
sovereignty,  its  power  of  granting  away  the 
territory  la  at  an  end.    If  its  possession  is 


not  rightful,  deaily  Ita  Jurlsdictton  em  ob- 
tain only  tot  strictly  municipal  purposes. 
Until  actual  deUvery  of  the  territory  it  sub- 
sists for  those  purposes  alone— to  preserve 
the  public  order,  the  settlement  of  disputes 
between  tadividuals  and  the  Uke.  But  after 
the  signing  of  the  treaty  Its  powers  of  sover- 
eignty except  strictly  for  those  purposes, 
cease.  It  distinctly  has  no  power  to  grant 
land  or  franchises.  Such  a  power  is  one  of 
the  highest  attributes  of  sovereignty,  and  its 
exercise  would  necessarily  operate  as  a  de- 
nial of  the  rights  of  the  succeeding  sover- 
eignty. Davis  V.  Police  Jury,  etc.,  9  How. 
280,  13  L.  Ed.  138;  Trevino  v.  Fernandez,  IS 
Tex.  664. 

This  court  has  never  recognized  the  right 
of  Mexico  after  early  in  1846  to  grant  land 
in  this  territory.  It  has  denied  such  right 
in  every  instance  where  it  has  considered  the 
question  of  such  authority.  It  has,  in  fact, 
never  recognized  the  validity  of  any  Mexican 
title  to  land  in  this  territory  originating 
after  December  19,  1S36,  the  date  the  Con- 
gress of  the  Republic  proclaimed  that  the 
sovereignty  of  Texas  extended  to  the  Bio 
Grande.  The  only  Ifexican  titles  to  land  in 
the  territory  which  it  has  recognized  as 
within  the  protection  of  the  Treaty  of  Guad- 
alupe Hidalgo,  except  such  as  the  Legisla- 
ture has  confirmed,  have  been  either  those 
granted  prior  to  December  19, 1836,  or  those 
which  prior  to  tliat  date  were  good  in  equity 
and  hence  in  good  conscience  entitled  to  the 
sanction  of  Texas  courts.  This  is  plainly 
declared  in  Hayues  v.  State,  100  Tex.  426, 
100  S.  W.  912,  where  concerning  lands  in 
this  same  territory  claimed  under  Mexicam 
title  it  was  said: 

"The  land  was  surveyed  for  the  State  in  1884, 
and  there  is,  of  coarse,  no  question  of  the 
State's  right  to  it  unless  the  plaintiff  in  error 
has  shown  a  right  to  the  land  which  originated 
at  a  date  prior  to  the  19th  day  of  December, 
1836,  and  wlilcb  right  is  protected  by  the  treaty 
of  Guadalupe  Hidalgo  between  the  United 
States  and  Mexico." 

This  la  because  the  sovereignty  of  Mexico 
over  this  territory  after  December  10,  1836, 
was  never  rightful,  and  Mexico  accordingly 
bad  no  power  after  that  date  to  create  titles 
to  land  within  it 

To  the  same  effect  Is  State  t.  Oallardo, 
106  Tex.  274, 166  S.  W.  869,  where  In  relation 
to  a  Mexican  title  to  land  within  the  same 
territory  and  its  protection  by  the  Treaty 
of  Guadalupe  Hidalgo,  it  was  said: 

"The  rights  of  the  defendnnts  should  be  de- 
termined, therefore,  by  the  character  of  the  ti- 
tle under  which  they  claim  as  it  existed  on  De- 
cember 19,  1836." 

In  State  t.  Bustamente,  47  Tex.  820,  there 
was  before  the  court  a  grant  by  the  Mexican 
Governor  of  Tamaulipas  to  land  In  thic 
same  territory,  dated  January  2, 1848— three 
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montbs  before  the  date  of  the  grant  In  the 
present  case — the  land  having  beai  survey- 
ed in  1835.  The  authority  of  the  Mexican 
Governor  to  make  such  a  grant  was  denied 
in  the  opinion  of  Chief  Justice  Roberts  In 
these  words:  . 

"The  proof  was  therefore  not  suffident,  un- 
less the  Governor  of  TamaoUpas  had,  on  the 
2d  day  of  January,  1848,  the  right  to  ^ant  this 
land  east  of  the  Rio  Grande,  under  the  treaty 
of  Guadalupe  Hidalgo,  concluded  one  month 
thereafter,  to  wit,  on  the  2d  day  of  February, 
1848. 

"We  are  of  opinion  that  he  had  not  inch  right 
Texas  claimed  the  territory,  in  defining  its 
bonndaries,  on  the  19th  of  December,  1836.  In 
1846,  the  claim  was  perfected  by  possession  and 
the  actual  exercise  of  exclusive  jurisdiction,  and 
from  that  time  it  was  lost  by  the  State  of 
Tamanlipas,  in  Mexico,  for  all  purposes  what- 
ever, whether  of  judicial  action  or  the  exercise 
of  powers  relating  to  eminent  domain.  And  it 
never  afterwards  recovered  such  Idst  powers. 
The  action  of  the  Governor,  in  tnalcing  conces- 
sion, was  without  authority,  and  neither  ad- 
vanced nor  prejudiced  the  imperfect  title  to 
the  land,  which  may  have  been  acquired  previ- 
ous to  the  19th  day  of  December,  1836.  Hal> 
leek's  Int.  Law,  page  798,  section  22;  Trevino 
▼.  Fernandez,  13  Tex.  664;  Davis  ▼.  Police 
Jury  of  Concordia,  9  How." 

It  is  said  by  counsel  for  the  claimants 
nnder  the  Mexican  title  here  that  this  part 
of.Ohlef  Justice  Robert's  opinion  was  dicta, 
since  the  court  was  considering  a  title  under 
the  Act  of  1870  whldi  related  only  to  Mexi- 
can titles  originating  prior  to  December  19, 
1836,  whereas  this  title  was  shown  by  the 
date  of  the  grant  to  have  originated  January 
2,  1848.  The  holding  cannot  be  disposed  of 
In  this  way.  It  was  not  dicta.  It  is  overlook- 
ed that  thei«  was  a  snrvey  of  the  land  made 
under  Mexican  authority  in  1835,  shown  to 
have  been  presented  with  the  claim  as  in 
part  the  basis  of  the  right.  The  title  was 
therefore  one  plainly  within  the  Act  of  1870, 
as  the  court  recoprnlzed  In  simply  holding 
the  evidence  insufficient  and  remanding  the 
case  for  further  trial.  The  same  title  was 
before  (he  court  again  In  the  Haynes  Case, 
100  Tex.  426,  100  S.  W.  912,  where  It  Is 
shown  that  the  title  plainly  originated  prior 
to  December  19.  1836.  and  where' because  of 
that  fact  and  its  being  good  in  equity  on 
that  date,  it  was  upheld  against  the  suit  of 
the  State. 

In  State  V.  Ouellar,  47  Tex.  295,  there  was 
before  the  court  another  Mexican  grant 
made  in  1848 — November  2l8t — of  land  with- 
in what  was  the  State  of  TamauUpas.  Con- 
cerning the  power  of  the  Mexican  Governor 
to  make  a  grant  of  the  land,  "in  1848,"  thia 
was  said  by  Judge  Roberts : 

"In  reference  to  the  first  proposition,  there 
can  be  no  pretense  that  the  instrument  signed 
by  Alejo  Gutieres,  in  1848,  is,  or  possibly  can 
be,  a  conveyance,  in  the  nature  of  a  grant,  to 
a  tract  of  land  in  the  State  of  Texas,  by  virtue 


of  any  power  vested  in  Urn  as  an  ofierr  c!  > 
foreign  country  (Tammilipas),  at  the  tiiatk 
signed  the  paper." 

In  the  Haynes  Case,  100  Tex.  426.  100  i 
W.  912,  the  Mexican  grant,  the  same  as  > 
fore  the  court  in  the  Bustamente  Case,  n.- 
dated  January  2,  1S4S,  and  was  to  laac.  t 
already  stated,  also  in  the  former  Mei:<x: 
State  of  TamauUpas.    The  title  was  suiak 
ed,  not  because  of  the  grant,  but  becia 
the  title  was,  on  December  19,  1836,  g»cd  - 
equity.    The  title  as  based  apon  the  gac: 
was(  entirely  discarded  by  the  court.    It  i 
plain  from  the  decision  that  the  title  wch± 
have  been  rejected  by  the  court  had  it  por 
sessed  no  other  foundation  than  the  grac 

In  the  Sals  Case,  47  Tex.  307,  it  was  c- 
tlnctly  afhrmed  that  Mexico  oitlrely  kK 
all  control  of  this  territory  early-  in  18C 
since  which  time  Texas  has  omuitantly  e- 
ercised  jurisdiction  over  It.  The  holding  a 
the  OaUardo  Case,  106  Tex.  274.  166  S.  T 
369,  Is  to  the  same  effect 

If  this  territory  was  nnder  the  de  jnie  nt; 
de  facto  jurisdiction  of  Texas  early  in  1S4L 
and  that  jurisdictlmi  has  since  continrsii 
as  Is  the  legal  and  historical -fiict,  it  is  id>- 
to  say  that  in  1848  It  was  still  subject  y 
Mexican  sovereignty  and  that  the  Mexieu 
government  had  then  the  aatbority  to  O 
pose  of  land  within  It 

The  grant  considered  in  Clark  t.  Hills,  T 
Tex.  141,  2  S.  W.  356,  cited  by  the  dainoi? 
nnder  the  Mexican  title,  bad  been  expreai: 
confirmed  by  the  Legislature^  There  is  m 
intimation  in  that  opinion,  as  there  is  wc 
In  any  opinion  of  this  court,  that  the  Mexioi 
government  had  authority  to  grant  lands  is 
Texas  north  or  east  of  the  Rio  Grande  afiK 
the  signing  of  the  Treaty  of  Guadalupe  Hid- 
algo, or  for  that  matter,  after  it  lost  its  dt 
Jure  jurisdiction  In  1836. 

In  the  opinion  rendered  In  Tezas-Mexios 
Railway  Co.  v.  Locke,  74  Tex.  S70,  12  S.  W 
80,  Chief  Justice  Stayton  spoke  of  there  beii^ 
no  evidence  that  the  lands  in  controver?. 
originally  titled  to  the  Mexican  predecesscn 
of  the  defendants,  did  not  belong  to  them  ~a 
July  4. 1848,"  the  date  the  Treaty  of  GuaiU- 
lupe  Hidalgo  was  proclaimed,  and  if  Ota 
did,  that  they  were  protected  "in  so  tar  a> 
valid  titles  against  the  State  of  Coahcu 
and  Texas  on  March  2,  ISS^"  The  isolated 
use  of  that  date  in  such  connection  doa  bo; 
affect  the  qaestion  here,  much  less  oaotn^ 
It  The  grants  upon  which  the  Mexican 
titles  rested  in  that  case  were  issued  in  1^54 
when  the  territory  where  the  land  lay  wis 
within  the  rightful  jurisdiction  of  Mexicc 
The  opini<Hi  makes  no  pretense  of  holdii:: 
that  Mexico  had  the  right  to  grant  away  laih^5 
in. Texas  up  to  July  4,  1848,  or  any  tioe 
after  It  lost  its  rightful  sovereignty  o^tr 
Texas. 

[S]  With  respect  to  the  rights  of  eitter 
government  nnder  a  treaty,  the  treaty  taie; 
effect  from  the  date  it  Is  signed.    Haver  t. 
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Yaker,  9  WaUace,  82.  Only  as  between  in- 
<ilvidaal8  is  its  effect  postponed  to  the  date 
of  proclamation,  and  this  only  upon  the 
ground  of   notice. 

As  early  as  13  Texas  (Trevlno  v.  Fernandez, 
13  Tex.  664)  this  court  fully  recognized  the 
doctrine  already  referred  to,  that  where  dis- 
puted territory  is  ceded  by  a  treaty,  the 
power  of  the  ceding  government  to  grant 
land  within  it  ends  with  the  signing  of  the 
treaty.  It  wonld  be  idle  to  conclude  a  treaty 
relating  to  disputed  territory,  if  between  its 
signature  and  proclamation  the  ceding  gov- 
ernment has  the  full  right  to  grant  the  ter- 
ritory all  away. 

The  Mexican  grant  here  was  In  our  opinion 
<deariy  void  under  the  repeated  decisions  of 
this  court,  and,  aside  from  express  authority, 
upon  plain  and  just  principles  of  law.  Not 
at  this  late  day  is  it  to  be  held  that  the  au- 
thority of  Mexico  to  dispose  of  the  public 
domain  of  Texas  existed  after  its  sovereignty 
was  ended  by  the  valor  of  the  Texas  patriots 
and  it  was  completely  dispossessed  from  the 
soil. 

[•]  While  the  grant  issued  by  the  Mexican 
Governor  to  VlUareal  was  void  and  conveyed 
no  character  of  title,  we  are  of  opinion — 
contrary  to  the  contention  of  the  State — 
that  the  District  Court  and  Court  of  Civil 
Appeals  were  right  in  their  conclusion  that 
there  was  evidence  showing  that  the  Abajo 
Grant  was  surveyed  for  Villareal  and  that 
he  paid  the  Mexican  authorities  for  it  prior 
to  1886,  and  that  by  such  authorities  his 
right  to  the  land  was  recognized,  affording 
hinr  an  Inchoate  or  equitable  title  having 
Its  origin  prlOT  to  December  19,  1836.  True, 
the  proof  was  meager  and  fragmentary,  as 
8udi  i>roof  would  naturally  be,  adduced  at 
this  remote  period,  particularly  In  view  of 
the  destruction  by  French  troops  In  1864  of 
Victoria,  the  capital  of  Tamanlipas,  with  its 
archives.  But  we  do  not  thinlc  it  can  t>e 
fairly  said  that  there  was  no  evidence  to  the 
ehect  stated. 

[7]  This  inroof  rested  largely  In  the  o£Sclal 
letters  found  in  1904  by  Pierce,  Kenedy's 
attorney,  in  the  archives  of  the  Mexican 
town  of  Beynosa.  Complaint  is  made  of  the 
admission  of  the  copies  of  the  letters,  but 
there  was  evidence  of  the  genuineness  of  the 
originals,  and  the  copies  were  admissible  in 
our  opinion  as  compared  copies.  The  letters 
do  not  distinctly  recite  that  the  AbaJo  had 
been  surveyed  for  Villareal  or  that  he  paid 
l!or  that  particular  survey.  But  tiiey  do 
fairly  show  that  a  survey  within  that  }uris- 
diction  was  made  for  Villareal,  that  he  had 
paid  for  the  land  so  surveyed,  all  prior  to 
1836,  and  that  also  prior  to  that  year  his 
expendiente,  or  instructive  dispatch,  had  been 
forwarded  the  Governor  for  the  issuance  of 
final  title.  The  Governor,  as  shown  by  the 
betters,  received  the  expedlente  and  directed 
that  Villareal,  with  other  persons  named. 


appear  at  his  otlice  for  the  receipt  of  title. 
The  forwarding  of  Villareal's  expedlente  to 
the  Governor  would  reasonably  afford  the 
presumption  that  he  had  paid  for  the  land  to 
wtilch  it  related.  Haynes  v.  State,  100  Tex. 
426,  100  S.  W.  912.  Independently  of  the 
official  letters,  it  was  found  by  the  Court  of 
Civil  Appeals  that  the  AbaJo  was  surveyed 
for  Villareal  in  1832  by  Canales,  Surveyor 
General  of  Tamaulipas.  It  was  proved  con- 
clusively that  Villareal  was  in  possession 
of  the  AbaJo  until  1850  or  1860.  These  facU 
In  connection  with  the  letters  show,  at  least 
circumstantially,  that  the  land  referred  to 
in  the  letters  as  surveyed  for  Villareal,  paid 
for  by  him  and  to  which  bia  right  was  rec- 
ognized by  the  Mexican  authorities,  was  the 
Abajo  Survey.  At  all  events,  while  the  proof 
is  not  clear,  we  think  that  under  It  this 
holding  Is  more  in  consonance  with  right  and 
fairness  than  would  be  a  contrary  one. 

[I]  With  respect  to  the  State's  contention 
that  if  Villareal  acquired  an  inchoate  right 
to  the  land  he  thereafter  abandoned  it,  there 
was  not  shown  any  unequivocal  act  on  his 
part  evidencing  such  an  intention.  A  mere 
failure  to  assert  bis  right  could  not  operate 
as  a  forfeiture  of  it  Besides,  this  was  a 
question  of  fact,  concluded  by  the  judgment 
of  the  trial  court ;  land  as  we  have  held  upon 
the  other  fact  questions,  we  will  not  re- 
view it 

[S-il]  The  holding  of  the  trial  court  that 
the  Fant  Heirs  and  the  purchasers  from  the 
State  were  purchasers  for  Value  of  their  re- 
spective sections  without  notice  of  the  in- 
choate right  of  Villareal,  should  in  our  opin- 
ion be  also  sustained.  There  is  hardly  room 
for  controversy  upon  this  question.  The 
grant  issued  Villareal  being  void,  its  record 
with  the  tteld  notes  accompanying  it  in  Cam- 
eron County,  or  the  filing  of  a  copy  of  it 
and  the  field  notes  in  the  Land  Office  afford- 
ed, of  course,  no  character  of  notice.  The  re- 
survey  by  Cocke  of  the  Abajo  at  the  instance 
of  Crafts  was  based  upon  the  void  grant. 
It  was  hence  whoUy  without  authority,  and 
the  filing  of  the  field  notes  could  not  there- 
fore, operate  as  notice.  Whatever  actual 
knowledge  F.  J.  Parker,  the  predecessor  in 
title  of  the  Fant  Heirs,  had  of  Villareal's 
right  even  if  diligently  pursued,  would  have 
led  only  to  the  ascertainment  of  the  void 
grant  But  any  notice  to  him  would  not 
affect  purchasers  under  him  if  they  were  in- 
nocent Holmes  v.  Buckner,  67  Tex.  107,  2  S. 
W.  542.  His  deed  to  the  Drlscolls  and  Fant 
and  the  deed  of  the  Driscolls  to  Fant,  the 
ancestor  of  the  Fant  Heirs,  which  referred 
to  the  Villareal  Grant  expressly  contradicted 
the  existence  of  any  right  in  Villareal,  by 
the  recital  that  the  land  had  been  forfeited 
to  the  State.  The  only  actual  notice  of  any- 
thing tn  relation  to  Villareal's  right  had  by 
those  claiming  under  the  State  was  of  the 
maps  In  the  Land  Ufilce,  upon  which  was 
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tadicated  a  survey  of  tiie  Abajo  for  VIllareaL 
But  there  is  notblng  wttatever  to  sbow  that 
those  maps  had  any  relation  to  Villareal's 
equitable  right,  or  that  they  were  referable  to 
any  title  of  Villareal's  save  that  whi(A  the 
void  grant  purported  to  evidence.  Inquiry 
produced  by  everything  In  the  case  having 
any  character  of  actual  notice  would  have 
led  Inevitably,  we  think,  only  to  the  void 
grant,  shown  to  be  void  upon  its  face. 
Grafts,  the  attorney  for  Vlllareal,  who  was 
Instrumental  In  filing  the  grant  for  record, 
In  obtaining  a  re-survey  of  the  Abajo  and 
In  thus  affording  evldencepfVlUareal's  right, 
was  not  shown  to  have  had  any  knowledge 
of  the  equitable  right  in  Vlllareal,  or  of  any 
right  except  that  founded  on  the  void  grant. 
Inquiry  of  him  would  have  given  no  knowl- 
edge in  any  way  concerning  Villareal's  equi- 
table right.  Nobody,  it  appears,  had  any 
knowledge  of  the  letters,  without  which  there 
was  no  evidence  of  any  right  at  all  in  Vllla- 
real, until  1904,  when  Pierce  after  prolonged 
search  discovered  them  In  the  town  of  a 
foreign  country.  It  is  not  to  be  held  that 
those  holding  under  the  State  were  under  the 
duty  of  searching  through  the  records  of  an- 
cient towns  of  a  foreign  country  for  evidence 
of  an  adverse  right,  which  was  only  discover- 
ed, long  after  their  riglfts  accrued,  by  ex- 
traordinary effort  There  can  be  no  pre- 
sumption of  notice  where  inquiry  pnnrned 
with  ordinary  diligence  would  have  been 
fatUe;  Slayton  y.  Singleton,  72  Tez.  209, 
9  8.  W.  878.  Those  now  claiming  the  land 
against  the  State  and  the  holders  of  Its  title 
permitted  the  meager  and  fragmentary  evi- 
dence of  their  right  to  slumber  for  more  than 
seventy  years  in  the  burled  records  of  a 
foreign  Jurisdiction.  With  no  ixissession  on 
their  part,  with  the  land  vacant,  and  the 
State's  claim  opeoly  asserted  by  appropria- 
tion at  an  early  day,  its  resurrection  now 
should  not  be  snffered  to  defeat  ttie  title 
of  Innocent  settlers  who  bought  from  the 
State  In  good  faith. 

[12]  There  Is  no  question  as  to  full  val- 
ue having  been  paid  for  the  Fant  title. 
The  purchasers  from  the  State  had  not  i>ald 
the  full  money  consideration  at  the  time  when 
from  this  controversy  they  first  learned  of 
ViUareal's  inchoate  right.  But  they  had  all 
long  before  completed  their  settlement  upon 
the  land.  This  was  the  chief  part  of  the  con- 
sideration to  the  State  in  Its  sale  of  the  land 
to  them.  They  had  therefore  paid  the  prin- 
cipal part  of  the  consideration.  They  had 
also  Improved  the  land.  The  claimants  of 
the  Vlllareal  right  made  no  offer  to  requite 
them  for  the  consideration  paid,  or  for  their 
improvements,  or  in  any  way  perform  what 
eqnlty  would  In  any  event  require  at  their 
hands.  With  this  true,  they  are  in  no  posi- 
tion to  complain  of  the  Judgment  protecting 
tbe  il^ts  of  these  purchasers  In  their  sec- 
tloas  by  an  award  of  such  sections  to  them. 


or  of  the  protection  of  tba  right  of  fbe  State 
to  the  balance  of  the  purdiase  money  due  on 
them. 

[13]  When  the  land  was  surveyed  for  the 
State  and  imder  the  Parker  certificates  there 
was  no  evidence  in  the  Land  Office  or  else- 
where within  the  State  of  any  appropriation 
of  it  in  the  right  of  Vlllareal  save  that  which 
was  referable  alone  to  the  Mexican  grant, 
which  was  void  upon  its  face.  An  appropria- 
tion void  upon  Its  face  cannot,  in  its  very 
nature,  give  land  the  character  of  "titled 
land"  or  "land  equitably  owned"  within  the 
contemplation  of  section  2,  article  14  of  the 
Constitution. 

The  right  of  the  entire  case  was  in  our 
opinion  attained  by  the  trial  court  Its  Judg- 
ment and  the  Judgment  of  the  Court  of  ClvU 
Appeals  are  afllrmed. 


WHITNEY  HARDWARE  CO.  V.  MolMAHAN 
et  al.     (No.  2987.) 

(Supreme  Court  of  Texas.    May  26, 1921.) 

1.  Husband  and  wife  «=3l 02— Married  womaa 
liable  for  tort  in  connection  with  removal  of 
roof  on  her  building. 

A  married  woman  owning  a  rented  building 
would  be  liable  for  a  tortious  wrong  in  negli* 
gently  and  carelessly  removing  the  roof  and 
not  replacing  it  until  after  the  tenant's  prop- 
erty was  damaged  by  rain;  sacb  liability  being 
Independent  of  her  capacity  to  contract  for  re- 
pairs, and  independent  of  hei  liability  for  aa 
act  or  omission  of  agents. 

2.  Husband  and  wife  <s=>l02— Wife  liable  for 
tort,  though  connected  with  contract. 

For  a  tortious  wrong  a  married  woman 
must  respond  in  damages,  thougli  the-  wrong 
be  committed  In  an  attempt  to  perform  a  con- 
tract, whether  binding  or  not  on  the  married 
woman. 

3.  Husband  and  wife  ®=3l02— Wife,  as  well  as 
husband,  liable  for  wife's  torts. 

The  statutes  dealing  with  tlie  rights  of  hus- 
band and  wife  leave  the  wife,  as  well  as  the 
husband,  liable  for  the  torts  of  the  wife. 

4.  Husband  and  wife  $=9l52,  213— Feme  covert 
liable  for  breach  of  contract  and  negllgenoa 
In  management  and  control  of  her  separate 
estate. 

The  power  granted  to  a  married  woman 
by  Acts  1913,  c.  82  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  4621,  4622,  4624)  to  man- 
age and  control  ber  separate  estate  and  the 
renta  to  'be  derived  therefrom  carried  with 
it  the  incidental  and  collateral  power  to  con- 
tract with  her  tenant  to  repair  ber  store  build- 
ing and  to  employ  others  to  make  such  repairs, 
and  she  would  be  liable  for  the  breach  of  her 
contract  and  the  proximate  results  of  negli- 
gence on  the  part  of  those  employed  by  her  in 
leaving  the  roof  off  during  a  rain  and  destroy- 
ing tenant's  property,  without  protection  froa 
her  coverture. 
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Certlfled  Questions  from  Court  of  Civil  Ap- 
peals of  Flftb  Supreme  Judicial  District 

Suit  by  the  Whitney  Hardware  Company 
against  B.  K.  McMahan  and  others  In  the 
district  court,  which  was  appealed  to  the 
Court  of  Civil  Appeals,  which  has  certlfled 
the  question  whether  the  complaint  states 
good  cause  of  action  against  Mrs.  Effle  Mc- 
Mahan, a  married  woman,  231  S.  W.  1117. 
Answered  that  plaintiff's  petition  was  not 
subject  to  general  demurrer. 

J.  J.  Averltte  and  Wear  &  Frazler,  all  of 
Hillsboro,  for  appellant. 

R.  M.  Vanghan,  of  Hillsboro,  and  Fred  V. 
Lowrey,  of  Dallas,  for  appdlees. 

GEE3BINWOOD,  J.  The  Whitney  Hard- 
ware Company,  appellant,  sued  Mrs.  Effle 
McMahan,  her  husband,  E.  K.  McMahan,  and 
her  brother-in-law.  Waul  McMahan,  appel- 
lees, to  recover  damages  In  the  sum  of  $2,- 
500. 

The  petition  alleged  that  appellant  was  a 
corporation  engaged  In  business  as  a  retail 
merchant,  owning  a  stock  of  hardware  in  a 
brick  building  belonging  to  appellee  Mrs. 
Effle  McMahan  as  her  separate  property  and 
rented  by  her  to  appellant;  that  the  building 
got  out  of  repair  to  such  an  extent  as  to  be 
untenantable ;  that  thereupon  Mrs.  McMahan, 
acting  individually  and  by  agent,  on  or  about 
August  1,  1915,  contracted  with  appellant  to 
put  the  building  in  a  good  tenantable  state; 
that  instead  of  properly  repairing  the  build- 
ing in  compliance  with  her  contract,  the  ap- 
pellees, each  acting  as  an  individual  and  as 
agent  for  the  others,  duly  (inthorized,  negli- 
gently removed,  without  the  knowledge  of  ap- 
pellant, a  part  of  the  roof  of  the  building  and 
failed  to  restore  same  until  after  a  heavy 
rain ;  and  that  as  the  proximate  result  of  the 
removal  of  the  roof  and  of  the  failure  to  re- 
store it,  appellant's  stock  was  damaged  in  the 
sum  for  which  a  recovery  was  sought. 

The  Court  of  Civil  Appeals  certifles  to  us 
the  question:  Does  plaintiff's  petition  state 
a  good  cause  of  action  against  Mrs.  Effle 
McMahan,  a  married  woman,  or  was  it  sub- 
ject to  a  general  demurrer? 

[1,2]  Under  the  averment  that  Mrs.  Mc- 
Mahan in  person  carelessly  removed  and  fail- 
ed to  restore  a  part  of  the  roof  of  the  build- 
ing, proximately  causing  damage  from  rain 
to  appellant's  stock  of  hardware,  she  would 
be  liable  for  a  tort,  independent  of  her  capac- 
ity to  contract  for  repairs,  and  independent 
of  her  liability  for  an  act  or  omission  of 
agents.  For  a  tortious  wrong  a  married  wo- 
man must  respond  in  damages,  though  the 
wrong  be  committed  in  an  attempt  to  perform 
a  contract,  whether  binding  or  not  on  the 
married  woman.  26  R.  C.  U  758;  Stock  v. 
Boston,  149  Mass.  414,  21  N.  a  871,  14  Am. 
St  R^.  430. 

[3]  Our  statutes  dealing  with  the  rights  of 


husband  and  wife  have  been  nnlformly  con- 
strued as  leaving  the  wife,  as  well  as  the  hus- 
band, liable  for  the  torts  of  the  wife.  Mo 
Qaeen  v.  Fnlgbam,  27  Tex.  464 ;  Crawford  v. 
Doggett,  82  Tex.  140,  17  S.  W.  929,  27  Am. 
St  Rep.  859. 

[4]  At  common  law  the  wife  had  no  capac- 
ity to  enter  into  a  contract  The  statutes 
creating  and  safeguarding  her  separate 
estate  gave  her  no  general  power  to  contract 
Kavanaugh  v.  Brown,  1  Tex.  484.  The  act 
of  March  13, 1848  (Acts  2d  Leg.  c.  79)  empow- 
ered her  to  contract  debts  for  necessaries 
furnished  herself  and  children  and  for  ex- 
penses to  benefit  her  separate  property. 
Prior  to  1913  there  was  no  other  statutory 
grant  of  power  to  the  wife  to  bind  herself 
personally  by  contract   The  act  of  1913  (Laws 

1913,  c.  32  [Vernon's  Sayles'  Ann.  Civ.  St 

1914,  arts.  4621,  4622,  4624D  eUmlnated  the 
express  grant  of  capacity  to  incur  obligations 
for  expenses  for  the  benefit  of  her  s^arata 
property.  The  act  contained  words  which 
seem  to  have  continued  the  wife's  statutory 
obligation  for  necessaries  furnished  herself 
and  children. 

The  history  of  the  191S  act  repels  the  con- 
clusion that  it  authorized  the  wife  to  contract 
as  If  free  from  disability,  except  when  ex- 
pressly forbiddeiL  Both  houses  passed  the 
act  when  it  did  confer  such  authority.  Be- 
cause of,  the  Governor's  objections  to  the 
policy  of  giving  the  wife  so  wide  a  contrac- 
tual capacity,  the  bill  was  recalled  from  hia 
office;  and  tiie  manifest  purpose  of  the  radi- 
cal change  In  the  terms  of  the  act  was  to 
diminish  the  power  to  contract  which  the 
wife  would  have  had  under  the  bill  on  its 
prior  passage,  Red  River  National  Bank  v. 
Ferguson,  109  Tex.  293,  206  8.  W.  923. 

As  enacted,  instead  of  conferring  on  the 
wife  the  capacity  to  make  all  contracts  not 
specially  inhibited,  the  act  enlarged  her 
rights  and  powers;  first  by  giving  to  her 
"the  sole  management,  control,  and  disposi- 
tion of  her  separate  property,  both  real  and 
personal,"  subject  to  provisos  as  to  the  in- 
cumbrance, conveyance,  or  transfer  of  cer- 
tain property ;  second,  by  placing  the  person- 
al earnings  of  the  wife,  the  rents  from  the 
wife's  real  estate,  the  interest  on  bonds  and 
notes  belonging  to  her  and  dividends  on 
stocks  owned  by  her  under  the  control,  man- 
agonent  and  disposition  of  the  wife  alone, 
subject  to  restrictions  on  incumbrances  and 
transfers;  and,  third,  by  providing  that  the 
specific  items  of  community  property  confided 
generally  to  the  wife's  control  and  manage- 
ment, as  well  as  her  separate  property, 
should  not  be  subject  to  the  payment  of 
debts  contracted  by  the  husband.  The  act  al- 
so declared  bank  deposits  to  be  presumptive- 
ly the  separate  property  of  the  Party  In 
whose  name  they  stood  in  the  dealings  of 
banks  in  honoring  checks  and  orders  on  such 
deposits.    The  act   relieved   all   community 
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property,  except  the  personal  eamingB  of  the 
wife  and  the  income,  rents,  and  revenues 
from  her  separate  property,  along  with  the 
husband's  separate  property,  from  being  sub- 
jected to  the  payment  of  debts  contracted  by 
the  wife,  except  those  contracted  for  neces- 
saries furnished  her  or  her  children,  and,  in 
the  same  connection,  forbade  the  wife  from 
being  joint  maker  of  a  note  or  surety  on  any 
obligation  without  the  Joinder  of  her  bus- 
band. 
As  clearly  stated  by  Mr.  Bishop: 

"Every  statote  carries  with  it  so  mnch  of 
collateral  right  afid  remedy  as  will  make  its  pro- 
TisiooB  effectual;  or,  as  Lord  Coke  expresses 
it,  'when  the  law  granteth  any  thing  to  any  one 
that  also  is  granted  withoat  which  the  thing 
cannot  be.' "  2  Binhop  on  Law  of  Married  Wo- 
men, I  21. 

As  Incidents  to  the  wife's  power  of  emfln- 
sive  management  and  control  of  her  s^arate 
property  and  of  the  specified  portions  of  the 
commnnity;  she  became  vested  with  all  such 
contractual  power  relative  to  same,  as  is  req- 
uisite to  make  her  power  effectual. 

The  right  to  control  and  manage  a  store 
building  or  an  improved  farm,  and  to  receive 
the  rents,  would  be  or  would  soon  become 
valueless  if  the  holder  of  the  right  were  de- 
nied the  power  to  make  a  binding  rental  con- 
tract and  the  power  to  make  engagements  for 
repairs  or  betterments. 

The  Supreme  Court  of  Illinois  decided  that 
an  action  would  lie  against  a  married  yeo- 
man for  work  done  in  the  improvement  and 
cultivation  of  her  farm,  under  a  statute  au- 
thorizing her  to  take  the  title  to  real  estate 
free  from  her  husband's  control  and  inter- 
ference, during  coverture,  and  to  possess  and 
enjoy  It  as  if  she  were  unmarried.  In  the 
course  of  an  instructive  discussion,  the  court 
said: 

"For,  how  can  she  possess  and  enjoy  a  sepa- 
rate estate  which  is  made  subject  to  her  sole 
control,  the  same  as  though  she  were  unmar- 
ried, unless  she  can  put  it  to  the  same  uses 
that  an  unmarried  woman  might?  An  unmar- 
ried woman  has  the  same  legal  capacity,  the 
same  right  of  control  over  her  own  property,  if 
of  foil  age,  as  a  man  may  have.  •  ♦  •  In 
Mitchell  V.  Carpenter,  50  lU.  470,  the  court 
said:  'It  may  be  said  that  a  married  woman 
cannot  adequately  enjoy  her  separate  property 
unless  she  can  make  contracts  in  regard  to  it. 
This  is  true,  and  hence  her  power  to  make  con- 
tracts so  far  as  may  be  necessary  for  the  use 
and  enjoyment  of  her  property  must  be  r^ard- 


ed  as  resnldng  by  implication  from  tit  ety 
If  she  owns  honses,  she  most  be  perraittKi 
contract  for  their  repair  or  rentaL  Ifilewj 
a  farm,  she  must  be  permitted  to  bupii!: 
its  cultivation  and  to  dispose  of  its  prodKi ' 
Cookson  T.  Toole,  69  m.  520,  52L 

The  Supreme  Court  ot  Maine  held  duto 
statutory  right  of  a  married  woman  tola:- 
age"  real  estate  included  the  power  to  si- 
mlt  to  arbitration  a  question  of  danagete 
to.    In  BO  holding,  the  court  said: 

"To  manage  property  is  (vide  WAjtPi 
Diet)  to  condact  the  concerns  of  it;  udc- 
power  to  manage  it  must  of  necesatj  m&t 
the  power  to  make  valid  contracts  r*«p«ii^ 
it,  by  means  of  which  she  could  acquirt  lipj 
against  those  dealing  with  her  in  reladt:  i 
it."    Duren  v.  Getchell,  65  Me.  24& 

In  Frecking  r.  Rolland,  the  Netr  leri 
Court  of  Appeals  said: 

"The  statute  of  March  2,  1860,  'comenir 
the  rights  and  liabilities  of  married  vrnm' 
provides  that  a  married  woman  maj  cirrj  a 
any  trade  or  business  or  perform  waj  lik 
or  services  on  her  sole  and  separate  vxre. 
and  that  the  earnings  therefrom  ghtll  bt  x 
sole  and  separate  property.  The  power  ki 
married  woman  to  make  contracts  relatinst: 
her  separate  business  ia  incident  to  tke  i»>« 
to  conduct  it.  It  cannot  be  snpposed  tint  it 
Legislature,  while  conferring  the  powei  w- 
a  married  woman  to  enter  into  trade  or  bic- 
ness  on  her  own  account,  intended  tlit  k: 
common-law  disability  to  bind  herself  br  »:■ 
tract  sbonld  continue  as  to  contracts  made  'c 
carrying  on  the  business  in  which  she  wii 
permitted  to  engage.  The  power  to  engaet  ^ 
business  would  be  a  barren  and  nseless  tjf 
disconnected  with  the  right  to  conduct  it  ii 
the  way  and  by  the  means  nsuall;  eoplojt'i' 
53  N.  T.  425. 

The  power  granted  by  the  statute  to  Mp 
McMahan  to  manage  and  control  the !'''" 
building,  belonging  to  her  separate  esai: 
and  the  rents  to  be  derived  therefnc 
carried  with  It  the  Incidental  and  coUi:- 
eral  power  to  make  a  contract  with  te 
tenant  to  repair  the  store  building  lai  B 
employ  others  to  make  needed  repairs.  Sb 
would  be  liable  for  the  breach  of  bar  cootnc 
and  for  the  proximate  results  of  negUga* 
on  the  part  of  those  employed  by  her,  wltln* 
protection  from  her  coverture. 

We  answer  to  the  question  certified  ttet 
plaintiff's  petition  was  not  subject  to  « J» 
cral  demurrer  In  behalf  of  Mrs.  McMalm 
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MILLS  et  al.  V.  MILLS.    (No.  3271;   Mottoa 
No.  5091.)* 

(Sapreme  Conrt  of  Texas.     June  1,  1921.) 

1.  ApiMai  ud  error  «=9l082(2)  —  Supreme 
Coart  Is  without  Jurisdiotien  ef  aaelgnmeats 
of  error  not  passed  upoa  by  Court  of  Civil 
Appeals. 

Where  the  Court  of  Civil  Appeals  in  its 
disposition  of  the  case  did  not  consider  assign- 
ments of  error  presented  by  appellants  relating 
to  certain  testimony,  the  Supreme  Court  is 
without  jurisdiction  of  such  assignments. 

2.  Appeal  and  error  «=>t  1 14— Judgment  re- 
manding to  district  court  modified  to  one  re- 
manding to  Court  of  Civil  Appeals  whicli 
failed  to  pass  on  oertain  assignments. 

Where  the  Supreme  Court  has  reversed 
judgment  of  Court  of  Civil  Appeals  and  re- 
manded the  cause  of  the  district  court,  and  it  is 
learned  that  the  Court  of  Civil  Appeals  did 
,  not  pass  on  certain  assignments  regarding  tes- 
timony, the  judgment  remanding  to  the  dis- 
trict conrt  will  be  (Ranged  to  a  remand  to  the 
Conrt  of  Civil  Appeals. 

Error  to  Court  <rf  Civil  Appeals  of  Fifth 
Bnpreme  Judicial  District. 

On  rehearing.  Plaintiffs'  and  defendant's 
motions  for  rehearing  overruled.  Former 
judgment  (228  S.  W.  919)  reversing  Judgment 
of  Court  of  Civil  Appeals  (206  S.  W.  1(X))  per- 
mitted to  stand,  but  the  remand  to  the  dis- 
trict court  is  changed  to  a  remand  to  the 
Conrt  of  Civil  Appeals  for  consideration  of 
assignments  of  error  on  testimony  question^. 

Shurtlefl  &  Cummings,  of  Breckenridge, 
and  Chas.  L.  Black,  of  Austin,  for  plaintiffs 
In  error. 

Wear  4  Frazier  and  J.  E.  Clarice,  all  of 
Eillsboro,  for  defendant  in  error. 

PHILLIPS,  C.  J.  In  approving  the  report 
of  the  Commission  of  Appeals  in  this  case, 
and  in  accord  with  Its  recommendation,  we 
originally  reversed  the  Judgment  of  the  Court 
of  Civil  Appeals  and  remanded  the  case  to  the 
District  Court  for  further  trial. 

[1]  It  has  come  to  our  attention  that  the 
Court  of  Civil  Appeals  in  its  disposition  of 
the  case  did  not  consider  certain  assignments 
of  error  presented  by  the  appellant  there  re- 
lating to  the  admissibility  of  certain  testi- 
moay,  but  reversed  the  Judgment  of  the  Dis- 
trict Court  np<m  another  and  independent 
ground. 

The  Supreme  Conrt  is  without  Jurisdiction 
of  the  assignments  of  error  relating  to  this 
testimony,  and  the  Court  of  Civil  Appeals 
should  not  be  denied  the  opportunity  of  de- 
termining them. 

[2]  Both  motions  for  rehearing,  filed  re- 
spectively by  the  plaintiffs  in  error  and  the 
defendant  in  error,  will  be  overruled.  Our 
Judgment   reversing    the   Judgment   of   the 
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Court  of  Civil  Appeals  will  stand,  but  in- 
stead of  the  cause  being  remanded  to  the  Dis- 
trict Court,  as  was  done  originally,  It  will  be 
remanded  to  the  Court  of  Civil  Appeals  for 
its  consideration  of  the  assignments  of  error 
on  the  testimony  questions. 


GARZA  at  aL  V.  CITY  OF  SAN  ANTONIO 
(No.  230-3409.) 

(Commission  of  Appeals  of  Texas,  Section  B 
June  1,  1021.) 

1.  Taxation  €s»620— DeHnquent  taxes  on  tract 
assessed  to  husband  oannot  be  enforced 
against  part  of  the  tract  assessed  in  i^ame 
of  wife  for  part  of  period. 

The  taxes  for  ten  years  on  five  acres  of 
land  assessed  as  belonging'  to  defendant's  hus- 
band cannot  be  collected  by  foreclosing  a  tax 
lien  for  all  of  the  taxes  on  two  of  the  five 
acres  assessed  as  the  property  of  defendant 
for  only  six  years. 

2.  Taxation  €=>643— To  foreclose  lien  for  de- 
linquent taxes  must  allege  and  prove  nonpay- 
ment. 

In  suits  for  taxes  and  foreclosure  of  liens 
therefor,  it  is  essential  to  allege  and  prove 
nonpayment  and  consequent  delinquency. 

3.  Taxation  <3=>644— Assessnont  roll  not  proof 
of  nonpayment  of  taxes. 

In  a  suit  to  collect  delinquent  taxes,  a  mere 
copy  of  the  assessment  roll  does  not  prove  non- 
payment. 

4.  Taxation  «s>644— Delinquent  tax  rolls  are 
prima  faoie  evidence  of  nonpayment  of  taxes. 

The  delinquent  tax  rolls  required  by  Stat- 
utes, art  7685  et  seq.,  are  prima  fade  evidence 
of  nonpayment  of  taxes. 

5.  Appeal  and  error  «=»93l(l)— No  presump- 
tion evidence  sufficient  to  support  Judgment 
by  court  without  Jury,  where  agreed  state- 
ment of  facts  contains  all  the  evidence. 

In  a  suit  for  the  collection  of  delinquent 
taxes  tried  by  the  court  without  a  jury,  there 
is  no  presumption  that  there  was  evidence  suffi- 
cient to  support  the  judgment,  where  there  is 
an  agreed  statement  of  facts  containing  all  the 
evidence;  presumptions  being  indulged  only  in 
the  absence  of  proof  and  not  against  proof. 

6.  Taxation  «s>647— Description  of  land  order- 
ed to  be  sold  for  taxes  held  insufficient. 

In  a  suit  to  foreclose  a  lien  for  delinquent 
taxes,  where  the  petition,  in  connection  with 
the  assessment  roll,  described  the  property  as 
containing  five  acres,  a  judgment  describing  the 
land  as  consisting  of  two  acres  was  not  suffi- 
cient to  identify  the  property  with  reasonable 
certainty;  the  portion  ordered  to  be  sold  be- 
ing left  almost  wholly  to  inference  and  con- 
jecture. 

7.  Taxation  <3=36I5— in  suit  to  recover  delin- 
quent taxes  all  legal  requirements  must  be 
strictly  complied  with. 

Where  a  state  or  municipality  seeks  to  re- 
cover a  judgment  against  a  citiisen  for  taxes. 


4s»FoT  other  cam  M* 
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by  Tlrtne  «t  ^idi  bis  property  may  be  aeixed 
and  aold,  all  legal  requirements  must  be  strictly 
complied  with,  and  tiie  rule  applies  with  the 
same  force  to  the  description  of  the  property 
in  a  Judgment  as  to  proof  of  nonpayment. 

Appeal  from  Court  of  Civil  Appeals  of 
Foarth  Supreme  Judicial  District 

Suit  by  the  City  of  San  Antonio  against 
Carolina  C.  Garza  and  husband.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  aX- 
flrmlng  a  Judgment  for  plaintiff  (214  S.  W. 
488),  defendants  appeal.  Reversed  and  re- 
manded. 

J.  D.  CbUds,  of  San  Antonio,  for  appel- 
lants. 

J.   H.   Cunningham   and  R.  J.  McMillan, 
both  of  San  Antonio,  for  appellee. 
• 

EITTRELL,  J.  This  suit  was  brought  to 
recover  back  taxes  for  many  years  on  prop- 
erty described  as  follows: 

"One  tract  of  land  described  as  old  dty  lot 
No.  A-6,  new  dty  block  No.  A-6,  situated  on 
Trueheart  street,  situated  within  the  corporate 
limits  of  the  city  of  San  Antonio,  in  Bexar 
county,  state  of  Texas." 

It  Is  alleged  that  said  defendant  Carolina 
C.  Oaiza  Is  now,  and  was  for  the  fiscal  years 
mentioned,  the  ovmer  of  the  hereinafter  de- 
scribed property,  and  the  description  is  given 
as  above  set  forth. 

The   description   on   unrendered   roll   for 

1899  is  as  follows:  1  tract  city  block  A-« 
.'52x140,  five  acres  Trueheart  Street,  Land 
5000,  Imp.  8000,  total  value  ?8000.    That  for 

1900  (unrendered)  Is  1  tract  dty  block  A-O 
£1.  S.  Trueheart  Street,  five  acres,  and  the 
same  description  and  same  value  as  that  of 
1900  is  used  as  the  basis  of  assessment  on 
down  to  and  Including  1008,  or  nine  years. 

For  all  the  years  from  1899  to  1906,  both 
indusive,  ten  years,  the  property  is  assessed 
as  belonging  to  Leonardo  Oarza.  In  tbe  as- 
sessment blank  or  roll  for  1908  are  these 
words:  "For  1909  trans,  to  Carolina  Qansa." 

In  1909  the  property  was  rendered  by 
Leonardo  Garza  for  Carolina  C.  Garza  by 
the  following  description:  1  tract  dty  block 
A-6  E.  S.  Trueheart  Street  Feet  front  2 
acres,  former  value  land  $5000,  Imp.  $3000. 
Present  value  land  $2000,  Imp.  $3000.  Total 
value  $6000.  On  the  assessment  blank  or 
roll  are  these  words:  "In  1908  Tract  C.  B. 
A-6  Ass'd  to  I>eonardo  Garza,  Sr.,  12/22." 

The  assessment  for  1910  (unrendered)  Is  In 
the  name  of  Carolina  C.  Garza  by  the  fol- 
lowing description :  1  tract  dty  block  A-tt 
E.  S.  Trueheart  2  acres  land  $3000,  Imp. 
$3050.    Total  value  $6050. 

The  property  was  unrendered  for  1911. 
The  description  was  the  same.  Total  value 
$0000.    Carolina  C.  Garza  named  as  owner. 

Tbe  assessment  In  1912  as  to  owner,  de- 
scription, and  value  was  the  same  as  for 
1911. 


For  1918  Carolina  C.  Garza  Is  named  as 
owner,  and  the  rendition  was  1^  Leonardo 
Garza  as  1  tract  dty  block  A-d  E.  S.  True- 
heart  Feet  front  2  acres.  Land  $8000.  Imp. 
$3000.    Total  value  $6000. 

For  1914  Carolina  C.  Oaixa  is  named  as 
owner,  and  the  property  is  described  as  fol- 
lows: 

Lot  No.  1,  tract  A-2  City  block  A-6  a  S. 
Ave.  D.  Feet  front  2  acres.    Former  value 
land  $3000.    Imp.  $200. 
Present  value  laud    $7170    Imp.    L  D. 
8180  $2(M0     6 
Total  value         10220 

The  taxes  alleged  to  be  due  and  alleged 
not  to  have  been  paid  were  for  tbe  several 
years  stated  as  follows:  For  1899,  $136.00; 
1900,  $136.00;  1901,  $133.60;  1908,  $116.40; 
1902,  $133.60;  1903,  $140.00;  1904,  $14S.T0; 
1905,  $135.60;   1906,  $135.40;  1007,  $128.40. 

It  will  have  been  seen  from  the  statement 
above  made  that  up  to  and  indudlng  1008 
the  property  described  on  the  assessment 
blank  or  roll  was  assessed  as  bdonglng  to 
Leonardo  Garza,  and  the  quantity  was  given 
as  five  acres.  For  and  including  1909  down 
to  and  indudlng  1014  the  property  was  as- 
sessed as  belonging  to  Carolina  O.  Oarca, 
and  the  quantity  was  named  as  two  acres. 
Tbe  taxes  alleged  to  be  due  and  unpaid  for 
the  respective  years  after  1908  are  in  the 
amounts  as  follows:  For  1900,  $71.35;  1910, 
$87.40;  1911,  $92.88;  1912,  $98.88;  1913, 
$92.80;  1914,  $148.76. 

Judgment  was  rendered  against  Carolina  C. 
Oatza,  Joined  pro  forma  by  her  husband. 
Leonardo  Garza,  for  the  taxes  on — 

"that  certain  tract  of  land  fronting  on  True- 
heart  street,  within  the  corporate  limits  of 
the  dty  of  San  Antonio,  Bexar  county,  Tex., 
and  situated  in  dty  block  A-6,  consisting  of  two 
acres  of  land." 

The  amount  of  taxes  named  In  the  Judg- 
ment is,  for  each  year  from  1899  to  1914, 
both  Indusive,  exactly  the  amounts  alleged 
In  tbe  petition. 

It  was  further  adjudged  that  the  plaintiffs 
recover  of  Carolina  C.  Oarza,  Joined  pro 
forma  by  her  husband,  Leonardo  Garza,  Sr., 
penalties  at  tbe  rate  of  10  per  centum  per 
annum,  and  Interest  at  the  rate  of  6  per  cent- 
um per  annum,  etc.,  for  the  fiscal  years  1809 
to  and  indusive  of  the  fiscal  year  1914,  in 
the  total  amount  of  $3,195.59. 

[1]  As  has  been  shown,  from  1899  till  and 
Including  1908  the  property  was  assessed  for 
taxes  as  five  acres  belonging  to  Leonardo 
Garza,  while  trota  1909  to  and  Indudlng  1914 
it  was  assessed  and  taxed  as  two  acres  be- 
longing to  Carolina  C.  Garza,  plaintiff  in  er- 
ror ;  yet  Judgment  for  the  entire  taxes,  pen- 
alties, and  Interest  was  rendered  against 
plaintlfl  in  error,  and  her  two  acres  ordered 
to  be  sold  for  the  payment  of  the  taxes  on 
the  entire  five  acres,  indudlng  those  which 
accrued  tox  ten  years,  before^  so  far  as  the 
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record  revealB,  she  had  any  interest  In  any 
part  of  the  property. 

SBch  rendition  of  Judgment  is  not,  in  dl- 
rect  terms,  made  the  basis  of  -complaint  in 
the  application ;  bat  attention  Is  called  to  It, 
to  the  end  that  the  error  may  not  be  again 
made. 

Assnmlng,  for  the  purpose  of  argument, 
that  the  description 'is  sufficient,  and  that 
proof  of  nonpayment  of  the  taxes  had  been 
made,  it  is  clear  to  our  minds  that  the  taxes 
for  ten  years  on  five  acres  of  land  belonging 
to  Leonardo  Garza  cannot  be  collected  by 
foreclosing  a  tax  lien  for  all  of  the  taxes  on 
two  acres,  which,  so  far  as  the  record  re- 
veals, had  been  assessed  as  the  property  of 
Carolina  Garza  for  only  six  years. 

[2, 3]  The  first  assignment  of  error  In  the 
application  is,  in  substance,  that  In  suits  for 
taxes  and  foreclosure  of  liens  therefor  it  is 
essential  to  recovery  to  not  only  allege  but 
prove  the  nonpayment  and  consequent  delin- 
quency. The  proposition  is  sound,  and  the 
assignment  is  well  taken.  ' 

There  is  not  a  word  of  testimony  in  the 
statement  of  facta  to  the  effect  that  the  taxes 
had  not  been  paid,  nor  is  there  any  evidence, 
direct  or  inferential,  that  the  taxes  on  the 
other  part  of  the  five  acres  had  been  paid. 

The  statement  of  facts  consists  of  two 
parts:  First,  certified  copies  of  assessments 
for  the  several  years,  as  above  set  forth. 
Second,  certified  copies  of  the  various  ordi- 
naqces  which  were  from  year  to  year  en- 
acted by  tbe  city  council,  under  and  by  virtue 
of  which  the  property  was  assessed  for  taxa- 
ticm. 

Manifestly  a  mere  copy  of  the  assessment 
roll  does  not  prove  nonpayment.  Tbe  real 
defendant,  Carolina  Garza,  and  the  nominal 
defendant,  Leonardo  Garza,  both  filed  dmial 
of  the  allegations  of  the  petition,  and  there- 
by the  plaintiffs  were  put  to  the  necessity 
of  proving  nonpayment 

In  Clegg  v.  State,  42  Tex.  611,  Justice 
Moore  said: 

"The  bare  f&ct  of  the  assessment  of-  tbe 
tax"  does  not  "authorize  suit  for  its  collection. 
This  cannot  be  done  nntU  the  taxpayer  is  in 
default  by  his  failure  to  pay." 

It  is  fnndamcntal  and  elementary  that, 
having  alleged  nonpayment  as  an  essential 
prerequisite  to  recovery,  the  plaintiffs  were 
bound  to  prove  the  allegation. 

In  Henderson  v.  White,  69  Tex.  104,  5  8. 
W.  374,  Chief  Justice  WiUie  said: 

"It  abonid  be  made  dear  that  the  taxes  had 
not  been  paid,"  and  the  fact  should  not  "be  left 
to  inference  or  conjecture." 

[4]  It  luw  been  held  in  this  state  tliat  whtai 
the  delinquent  tax  rolls  required  by  statute 
(Rev.  St  1911,  art  7685  et  seq.)  to  be  made 
out  are  offered  in  evidence,  they  are  prima 
fade  evidence  of  nonpayment  (Rouse  v.  State, 
54  S.  W.  32;  Watkins  v.  State,  61  S.  W.  632); 


bnt  no  such  delinquent  rolls  are  offered  in 
evidence.  Indeed,  there  is  abscdutely  no  evi- 
dence except  the  copies  of  the  assessments 
and  of  the  ordinances. 

[S]  Defendants'  in  error  in  their  brief  pre- 
sent the  contention  that  it  will  be  presumed 
there  was  evidence  sufficient  to  support  the 
Judgment  when  the  case  is  tried  before  the 
court  without  a  Jury.  The  proposition  is 
sound  when  there  is  no  statement  of  facts, 
but  where  there  is  a  statement  of  facts  which 
(as  in  the  present  case)  it  is  agreed  contains 
all  the  evidence  heard,  we  cannot  presume 
that  to  be  a  fact  which  the  record  before  us 
shows  is  not  a  fact  As  is  said  in  Withers 
V.  Patterson,  27  Tax.  496,  86  Am.  Dec.  643: 

"Presumptions  are  indulged  in  the  absence  of 
proof  and  not  against  proof." 

[6]  The  second  assignment  of  error  is  to 
the  effect  that  the  description  of  the  prop- 
erty on  the  assessment  rolls  in  tbe  petition 
and  in  the  Judgment  is  insufflcl^it  to  identify 
the  property.  The  proposition  presents  a 
question  by  no  means  free  from  difiiculty. 
The  property  is  described  in  the  petition  as: 

"One  tract  of  land  described  as  old  city  block 
No.  A-6,  sew  city  block  A-6,  sitnated  on  True- 
heart  street  situated  within  the  corporate  lim- 
its of  the  dty  of  San  Antonio,  Bexar  coonty, 
state  of  Texas." 

That  description  is  definite,  and  the  mean 
ing  it  conveys  is  that  old  dty  block  A-6  and 
new  dty  block  A-6  are  the  same,  and  that 
the  whole  block  was  meant;  and  when  read 
in  connection  with  the  assessment  it  meant 
tbe  block  contained  five  acres. 

The  description  In  the  judgment  la : 

"That  certain  tract  of  land  fronting  on  True- 
heart  street  within  the  corporate  limits  of  the 
dty  of  San  Antonio,  Bexar  county,  Tex.,  and 
situated  in  <itj  Uock  A-6,  consisting  of  two 
acres  of  land." 

The  inquiry  inevitably  suggested  Is,  "What 
two  acres?"  and  the  record  furnishes  no  an- 
swer. 

Repeatedly  the  property  Is  described  in  the 
assessment  as  "city  block  A-6,  east  side  True- 
heart  street,  five  acres,"  but  there  is  nothing 
in  the  statement  of  facts  or  In  the  Judgment 
to  show  what  two  acres  of  the  five  were 
foreclosed  on  and  ordered  to  be  soli.  There 
are  no  means  of  identification  pointed  out  or 
furnished  by  the  evidence  before  us. 

In  the  case  of  Henderson  v.  White,  69  Tex. 
104,  6  S.  W.  374,  the  laud  was  assessed  as 
160  acres  belonging  to  unknown  owners.  One 
Heath  paid  half  the  taxes  due.  The  deed 
under  which  appellant  claimed  purported  to 
convey  to  his  grantor  all  the  160  acres  ex- 
cept what  Heath  had  paid  the  taxes  on. 

The  Supreme  Court  says: 

"It  is  impossible  to  tell  what  particular  por- 
tion of  tbe  land  was  sold  for  Uie  half  of  the 
taxes  that  were  unpaid.    *    *    *    We  do  not 
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know,  except  from  conjecture  or  inference,  that 
Heath  paid  taxes  apon  a  portion  of  the  land 
owned  by  himself.  *  *  *  Such  doubts  should 
not  exist  in  the  case  of  a  tax  sale.  If  land  is 
sold  for  the  taxes  due  upon  it,  there  should  be 
no  doubt  that  the  land  sold  and  the  land  assess- 
'  ed  are  identically  the  same;  and,  further,  it 
should  be  made  clear  that  the  taxes  had  not 
been  paid,  and  neither  of  these  facta  should 
be  left  to  inference  or  conjecture." 

As  has  been  said,  the  description  In  the  peti- 
tion, taken  in  connection  with  the  assesament 
up  to  and  including  1908,  indicates  that  city 
lot  No.  A-6  contained  Ave  acres,  while  the 
decree  refers  to  two  acres  in  dty  block  A — 6, 
but  what  two  acres  Is  left  wholly  to  "infer- 
ence and  conjecture." 

In  the  opinion  of  the  Court  of  Civil  Ap- 
peals the  cases  of  Slaughter  v.  City  of  Dal- 
las, 101  Tex.  315,  107  S,  W.  48,  and  City  of 
San  Antonio  v.  Terrill,  202  S.  W.  861,  are 
cited.  We  have  carefully  examined  both 
cases;  also  the  case  of  Hermann  v.  Likens,  90 
Tex.  448,  89  8.  W.  282,  cited  in  the  Slaughter 
Case.  Both  of  tbe  cases  involved  suits  for 
taxes,  and  the  defense  was  based  on  in- 
validity of  the  assessments  for  want  of  suffi- 
cient description.  The  description  in  both 
cases  was,  under  the  facts,  held  to  be  auffi- 
dfflit,  and  we  see  no  reason  to  question  tbe 
correctness  of  the  holding;  but  in  the  in- 
stant case  we  are  not  called  upon  to  pass 
upon  the  question  of  the  validity  or  invalid- 
ity of  assessments. 

Tbe  question  presented  in  the  record  be- 
fore U8  is  whether  the  Judgment  of  fore- 
closure identifies  the  land  foreclosed  on  as 
the  land  described  in  tbe  petition. 

It  is  necessary,  of  course,  to  examine  tbe 
assessments  as  they  appear  in  the  statement 
of  facts,  and  when  we  do  so  we  find  tbat  for 
tea  years  the  proi>erty  was  assessed  as  five 
acres,  the  property  of  Leonardo  Garza,  and 
at  the  end  of  that  time  and  for  six  years 
later  is  assessed  against  plaintiff  in  error 
as  two  acres,  but  no  deed  or  any  parol  tes- 
mony  is  c^ered  to  show  what  two  acres  is 
meant,  and  the  two  acres  are  not  described 
by  lines,  or  shape  or  boundaries  of  contigu- 
ous lots  or  blocks,  or  in  any  other  way  that 
would  enable  any  purchaser  to  segregate 
them  from  the  rest  of  tbe  five  acres.  The 
law  applicable  to  the  question  is  stated  in 
37  Cyc.  p.  1313,  as  follows: 


"The  tax  Judgment  *  *  *  in  particalar 
must  contain  such  a  description  of  land  aifect- 
ed  as  will  suffice  to  identify  it  with  reasonable 
certainty,  and  the  description  must  correspmid 
with  that  in  the  petition  at  least  so  far  as  to 
show  that  the  same  tract  or  parcel  of  land  was 
intended." 

It  is  obvious  that  the  Judgment  in  the  rec- 
ord before  us  does  not  meet  such  require- 
ment, nor  are  there  in  this  case,  as  there 
was  in  each  of  the  cases  referred  to  above, 
any,  so  to  speak,  assisting  facts  or  data  to 
so  guide  and  direct  any  person  as  to  enable 
him  to  locate  the  lines  and  boundaries  of  the 
two  acres  which  were  part  of  the  five  which 
were  assessed  as  the  property  of  Leonardo 
Garza. 

[7]  We  are  of  the  opinion  that  the  descrip- 
tion tn  the  Judgment  Is  wholly  insufficient,  in 
that  what  land  Is  foreclosed  on  and  ordered 
to  be  sold  is  left  almost  wholly  to  "Infer- 
ence and  conjecture."  It  is  established  law 
that  where  tbe  state  or  any  municipality  re- 
sorts to  the  courts  to  recover  a  Judgment 
against  a  citizen  for  taxes,  by  virtue  of 
which  the  property  of  the  citizen  may  be 
seized  and  sold,  all  legal  requirements  must 
be  strictly  complied  with.  Henderson  v. 
White,  supra. 

As  has  been  held  by  the  Court  of  Errors 
and  Appeals  of  New  Jersey: 

"Statutes  derogatory  to  the  rights  of  proper- 
ty,  or  that  take  away  the  estate  of  a  citizen, 
are  to  be  construed  strictly."  Taxpayers'  Pro- 
tective Ass'n  V.  Kiricpatrick,  40  N.  J.  Eq.  66, 
41  N.  J.  Eq.  847,  7  AtL  631. 

The  rule  of  law  so  laid  down  applies  with 
the  same  force  to  the  matter  of  a  description 
In  a  Judgment  as  it  does  to  tbe  matter  of 
proof  of  nonpayment  of  the  taxes  sued  for. 

We  recommend  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals  be 
reversed,  and  the  case  be  remanded  to  the 
district  court  to  be  tried  in  accordance  with 
tUs  opinion. 

PHILLIPS,  O.  T.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 

We  approve  tbe  holding  of  tbe  Commission 
of  Appeals  on  tbe  questions  discussed  in  its 
opinion. 
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CA^VTHORN  V.  CITY  OF  HOUSTON. 

(No.  233-3416.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June   1,  1821.) 


1.  Moniotpal  corporations  9=9742(4) — Reqnlrs- 
ment  of  90  days'  Botloe  of  lajnry  to  mayor 
and  coundl  must  be  alleged  If  applloakle,  un- 
less waived,  or  the  city  estopped. 

Under  Houston  City  Charter,  art.  9,  t  11. 
requiring  a  party  injured  in  person  or  property 
to  give  the  mayor  and  council  written  notice 
thereof  within  80  days,  notice  is  a  condition 
precedent  to  right  of  action,  so  that  plaintiffs, 
suing  the  city,  mast  affirmatively  allege  the 
prescribed  noUce,  if  applicable  to  the  facta 
pleaded,  unless  the  city  has  waived  the  charter 
provisions  or  become  estopped  by  its  officers' 
actions  from  asserting  it. 

2.  Mnnlclpal  corporations  «=374l (I)— Charter 
reqnirino  Injured  party  to  give  90  days'  no- 
tloe  te  mayor  and  coundl  before  beginning 
•nit  upheld. 

The  provision  of  Houston  City  Charter, 
art.  9,  I  11,  requiring  persons  injured  by  the 
city  to  give  the  mayor  and  council  notice  with- 
in 90  days  thereafter,  will  be  upheld,  and  must 
be  strictly  complied  with,  and  is  only  a  pre- 
requisite to  the  assertion  in  court  of  a  claim 
of  liability  by  the  injured  party. 

3.  Municipal  corporations  «=>74l  ( I )— Charter 
provision  requiring  notice  within  90  days 
after  Injury  applies  to  one  Injured  while  haul- 
ing sand  Tor  city. 

In  a  personal  injury  action  against  the  dty, 
where  the  negligence  complained  of  resulted 
in  the  caving  in  of  a  sand  bank  upon  the  plain- 
titt  while  he  was*  hauling  sand  for  the  city, 
Houston  Ci^  Charter,  art.  9,  {  11,  requiring 
giving  of  notice  to  mayor  and  eonncil  within 
90  days  after  injury,  is  applicable. 

4.  Municipal  eorporatlons  «=374l  ( I )— Require- 
ment of  notice  of  Injury  applies  to  city  em- 
ployees. 

The  provision  of  Houston  City  Charter, 
art.  9,  f  11,  before  suing  the  dty  within  90 
days  after  personal  injury,  that  party  shall 
have  the  mayor  and  dty  council  notified  of 
the  injury,  is  in  derogation  of  common  law,  and 
should  be  construed  with  reasonable  strictness, 
and  applies  to  dty  employees  as  well  as  others. 

5.  Municipal  corporations  «s>733(l)— In  haul- 
ing sand  and  adjusting  damages  for  Injuries 
to  one  therein  engaged,  the  olty  acts  In  Its 
proprietary  capacity. 

In  hauling  sand  with  its  teams  and  distrib- 
uting it  generally,  the  dty  of  Houston  was  un- 
doubtedly acting  in  its  proprietary  capadty, 
and  in  adjusting  claims  for  damages  arising 
therefrom  it  continues  to  act  in  that  capadty, 
and  the  courts  recognized  the  distinction  be- 
tween proprietary  and  goremmental  capadty. 

6.  Municipal  corporations  4=3741  (3)— Mayor 
and  coundl  may  waive  strict  compliance  with 
provision  reqniring  notice  of  personal  injury 
befcn  bringing  suit. 

The  mayor  and  commissioners  of  the  dty 
«f  Houston  are  not  prohibited  from  waiving 
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the  requirement  of  (Tharter,  art.  9,  |  11,  that 
a  party  injured  through  the  dty's  negligence 
must  notify  the  mayor  and  dty  council  within 
90  days  thereof  as  a  prerequisite  to  bringing 
suit,  and  they  should  be  permitted  to  do  so,  a 
waiver  being  the  voluntary  relinquishment  of 
a  known  right 


7.  Munldpal  corporations  €=»742(6)— WIteth- 
er  city  commissioner  waived  strict  compli- 
ance with  charter  provision  for  notice  of 
personal  Injury  held  a  Jury  question. 

In  an  action  against  the  City  of  Houston 
for  personal  injuries,  whether  tiie  acts  of  • 
commissioner,  acting  for  the  mayor  and  ootm* 
cil,  constituted  a  waiver  of  strict  compliance 
with  Houston  Charter,  art.  9,  {  11,  requiring 
notice  to  mayor  and  council  of  personal  injury 
within  90  days  as  a  prerequisite  to  a  suit,  is  a 
question  wliich  plaintiff  was  entitled  to  have 
submitted  to  the  jury. 

8.  Municipal  corporations  «=»74l(3)— A  com- 
missioner as  agent  for  commissioners  and 
mayor  may  waive  strict  compliance  with  char- 
ter provision. 

A  dty  commissioner,  being  authorized  by 
the  mayor  and  commissioners  to  approach  a 
claimant  for  personal  injuries  and  offer  him  a 
compromise  and  invite  him  to  their  office  to 
discuss  it  may  be  deemed  authorized  to  waive 
strict  compliance  with  Houston  City  Charter, 
art  9,  i  11,  requiring  notice. 

9.  Munldpal  eorporatlons  «s974l  (30— City 
held  estopped  by  conduct  of  Its  offloers  from 
requiring  atriot  eompllanoe  with  charter  pro. 
vision. 

Whether  or  not  the  mayor  and  council  in- 
tended to  waive  strict  compliance  with  Houston 
City  (Charter,  art  9,  {  11,  requiring  notice 
within  90  days  after  injury,  where  the  mayor 
and  commissioners,  through  their  agent,  one 
of  the  commissioners,  so  conducted  themselves 
so  as  to  lull  daimant  into  a  sense  of  security 
and  cause  him  to  think  they  were  waiving  such 
charter  provision,  the  dty  is  estopped  to  as- 
sert noncompliance  therewith. 

Error  to  Cotirt  of  Civil  Appeals  of  Ninth 
Sapreme  Judicial  District. 

Action  by  J.  H.  Cawthom  against  the  (Sty 
of  Houston.  From  a  judf^nient  sustaining  a 
general  demnrrer  to  plalntUF's  petition,  the 
plaintiff  appealed  to  tbe  Court  of  Civil  Ap- 
peals, which  affirmed  the  Judgment  (212  S. 
W.  796),  and  the  plaintiff  brings  error.  Judg- 
ments of  tbe  district  court  and  Court  of  Civil 
Appeals  reversed,  and  cause  remanded  to  the 
former  for  trial  in  conformity  with  opinion. 

Rowe  it  Kay,  of  Houston,  for  plaintiff  In 
error. 

W.  J.  Howard,  of  Houston,  for  defendant 
in  error. 

POWELL,  J.  This  is  an  action  In  damages. 
Instituted  in  the  district  court  of  Harris  coun- 
ty, Tex.,  by  J.  H.  Cawtbom  against  tbe  city  of 
Houston,  in  which  the  plaintiff  sought  judg- 
ment in  the  sum  of  $30,000  for  alleged  person- 
al Injuries  sustained  by  him  on  or  about  June 
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18,  1916,  as  the  resnlt  of  defendant's  negli- 
gence. The  original  petition  is  copied  In  full 
In  the  opinion  of  the  Court  of  Civil  Appeals, 
and  no  useful  purpose  would  be  subserved  by 
recital  of  details  here,  especially  as  they  have 
no  important  bearing  upon  the  controlling 
questions  on  this  appeal.  SufSce  it  to  say 
that  Cawthom  was  an  emTBloyee  of  the  city, 
driving  a  wagon  which  was  engaged  in  haul- 
ing sand  from  a  sand  bank  belonging  to  said 
city,  and  distributing  such  sand  to  various 
parts  of  the  municipality  as  needed;  that, 
while  loading  his  wagon  one  day,  the  sand 
bank  caved  in  on  him,  resulting  in  his  serious 
Injury.  The  petition  was  in  the  usual  form 
of  an  action  for  damages  for  personal  in- 
juries resulting  from  negligence. 

The  defendant  in  error  Interposed  the  fol- 
lowing demurrers  to  plaintiff's  original  peti- 
tion, to  wit: 

"I.  Now  come  the  defendants,  and  with  leave 
of  court  file  this  their  first  amended  original 
answer,  and  as  in  their  original  answer  demur 
to  plaintififs  petition  that  the  same  shows  no 
cause  of  action  against  them,  and  of  this  they 
pray  Judgment. 

"II.  For  further  demurrer  those  defendants 
would  show  that  by  the  provisions  of  section 
11,  article  IX,  of  the  City  Charter  of  the  City 
of  Houston,  it  is  provided  that  as  a  condi- 
tion precedent  to  liability  notice  of  claim  for 
damages  shall  be  fdven  the  city  as  therein  pro- 
vided, and  plaintifTs  petition  wholly  fails  to 
show  any  such  notice  was  given." 

Section  11  of  article  9  of  the  charter  of  said 
dty  Just  referred  to,  and  which  Is  all  import 
tant  In  this  opinion,  reads  as  follows: 

"Sec.  11.  Before  the  city  of  Houston  shall 
be  liable  for  damages  for  personal  injuries  of 
any  kind,  or  for  injuries  to  or  destruction  of 
property  of  any  kind,  the  person  injured,  or 
the  owner  of  the  property  injured  or  destroyed, 
or  some  one  in  his  behalf,  shaU  give  the  mayor 
and  city  council  notice  in  writing  of  such  injury 
or  destruction,  duly  verified,  within  ninety  days 
after  the  same  has  been  sustained,  stating  in 
such  written  notice  when,  where,  and  how  the 
injury  or  destruction  occurred,  and  the  appar- 
ent extent  thereof,  the  amount  of  damages  sus- 
tained, the  amount  for  which  claimant  will  set- 
tie,  the  actual  residence  of  the  claimant  by 
street  and  number  at  the  date  the  claim  is  pre- 
sented, and  the  actual  residence  of  such  claim- 
ant for  six  months  immediately  preceding  the 
occurrence  of  such  injuries  or  destruction,  and 
the  names  and  addresses  of  the  witnesses  upon 
whom  be  relies  to  establish  his  claim,  and  a 
failure  to  so  notify  the  mayor  and  city  council 
within  the  time  and  manner  specified  herein 
shall  exonerate,  excuse,  and  exempt  the  city 
from  any  liability  whatsoever.    ♦    •    ••• 

The  city,  also.  In  its  answer,  specially 
pleaded  the  provisions  of  said  section  of  the 
city  charter,  and  alleged  failure  on  the  part 
of  Cawthom  to  comply  therewith,  and  de- 
nied any  liability  to  blm  in  consequence  of 
such  failure. 

By  way  of  replication  to  said  demurrers 


and  plea  of  defendanta  in  error  Gawthoni 
pleaded  as  follows: 

"I.  That  the  provisions  of  the  city  charter 
of  the  dty  of  Houston  pleaded  by  the  defend- 
ant in  paragraph  11  of  its  said  answer  have 
no  application  to  an  injury  such  as  sustained 
by  the  plaintiff,  wherein  th«  acts  of  the  de- 
fendant were  the  direct  and  proximate  cause 
of  said  injury  as  set  forth  by  plaintiff  in  his 
original  petition. 

"II.  That  the  provisions  of  the  City  Charter 
of  the  City  of  Houston  pleaded  by  the  defend- 
ant in  paragraphs  I,  II  and  UI  of  said  answer 
were  waived  as  a  condition  precedent  or  a  pre- 
requisite to  the  defendant's  liability  in  this 
cause,  because  the  defendant,  acting  by  its  au- 
thorized agents  and  one  of  its  commissioners. 
Matt  Drenan,  shortly  after  the  plaintiff  had 
sustained  the  injuries  complained  of  in  his 
original  petition,  and  within  ninety  days  after 
said  injuries  were  inflicted,  knowing  and  being 
fully  advised  as  to  the  cause,  nature,  and  ex- 
tent of  the  plaintiff's  injuries,  visited  the  plain- 
tiff for  the  purpose  of  offering,  and  did  offer, 
to  the  plaintiff  a  written  instrument  for  the 
plaintiff  to  sign,  which  paper  related  to  the 
injuries  of  plaintiff  and  compensation  in  money 
to  plaintiff  by  reason  thereof,  with  authority 
from  the  mayor  and  commissioners  so  to  do, 
and  also  said  commissioners  invited  plaintiff  to 
appear  before'  the  commisrioners  while  in  ses- 
sion with  a  view  of  adjusting  and  settiing  for 
a  consideration  said  injuries,  and  which  the 
plaintiff  attempted  to  do,  but  was  unable  to 
get  said  commissioners  together  at  the  time 
agreed  upon  although  the  said  mayor  and  com- 
missioners, at  various  and  sundry  times,  agreed 
to  take  up  the  plaintiff's  daim,  and  see  what 
could  be  done  for  him,  all  of  which  was  within 
90  days  from  the  infliction  of  said  injuries,  and 
then  and  thereby  the  defendant  waived  said 
notice,  and  became  estopped  from  the  operation 
thereof  in  its  favor. 

"III.  Plaintiff,  further  pleading  herein,  says 
that  defendants  are  estopped  from  now  here 
pleading  the  said  charter  provision  requiring 
the  plaintiff  to  give  the  said  ninety  days'  no- 
tice of  bis  daim  for  injuries,  as  alleged  by  him: 

"Ist.  By  reason  of  the  facts  alleged  in  his 
petition. 

"2d.  By  reason  of  the  foregoing  facts  here- 
in alleged. 

"3d.  This  plaintiff  here  and  now  alleges  that 
said  defendant's  officers,  knowing  of  plaintiff's 
injury  as  alleged,  and  knowing  his  ignorance  of 
said  charter  provision,  through  its  officers. 
Matt  Drenan,  one  of  its  commissioners,  and 
other  officers  and  agents  of  the  defendant  dty 
of  Houston,  fraudulently  put  the  plahitiff  off 
from  time  to  time,  leading  him  to  believe  Uiat 
they  would  compensate  him  for  the  injnrr  sus- 
tained by  him,  until  said  ninety  days  had  ex- 
pired from  the  date  of  said  injury,  and  by  rea- 
son of  which  said  facts  the  said  defendant  dty 
of  Houston,  and  its  officers,  defendants  herein, 
are  now  here  estopped  from  pleading  said  char- 
ter provision  or  now  daiming  any  benefit  or 
right  thereunder." 

Upon  consideration  of  fbe  {deadlngs  above 
outlined,  the  dty's  general  demurrer  was 
sustained.  Cawtbom  failed  to  amend,  and 
the  court  dismissed  his  suit     Plaintiff  in 
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error  prosecuted  bis  appeal  to  the  Court  of 
Civil  Appeals,  wbicb  court  aflElrmed  the  Judg- 
nwnt  of  the  trial  court.    See  212  S.  "^.  79tt 

Cawtfaom,  In  due  course,  filed  ai>pIlcatlon 
In  tbe  Supreme  Court  tor  writ  ot  error,  which 
was  granted. 

[t]  The  charter  of  the  dty  of  Houston  is  a 
special  one,  granted  by  the  Legislature  of 
Texas,  and  Its  provisions  have  the  same  ef- 
fect as  other  statutes  of  the  state,  and  the 
public,  as  well  as  the  courts,  must  take  notice 
of  them.  The  section  in  question  is  a  condi- 
tion precedent  to  the  right  of  action,  and  it 
is  Incumbent  on  the  plalntifr-  to  affirmatively 
allege  the  giving  of  the  prescribed  notice. 
See  Dillon  on  Municipal  GOTporations  (5tta 
Ed.),  f  1613;  City  of  DaUas  v.  Shows,  212 
S.  W.  633. 

It  was  necessary,  therefore,  to  plead  com- 
pliance with  this  provisiiHi,  if  the  latter  ap- 
plied to  a  state  of  facts  as  pleaded  here,  un- 
less said  provision  of  the  charter  was  waived 
by  the  dty,  or  the  latter  was  estopped  from 
asserting  it  by  reascm  ot  the  action  of  its 
officers.    Did  It  so  apply? 

[2]  It  is  conceded  by  ail  parties  hereto 
that  charter  provisions  like  the. one  now  un- 
der discussion,  and  which  obtain  in  practical- 
ly all  the  larger  cities,  have  been  uniformly 
uphrid.  Not  only  so,  but  the  higher  courts 
bare,  almost  without  exception,  required 
strict  compliance  therewith.  Numerous  au- 
thorities from  all  the  states  could  be  cited, 
but  we  content  ourselves  with  referring  to  a 
few  in  Texas,  as  follows:  Parsons  v.  City  of 
Ft.  Worth,  26  Tex.  Civ.  App.  273, 63  8.  W.  889; 
Luke  V.  City  of  El  Paso  (Civ.  App.)  60  S.  W. 
363;  EngUsh  v.  City  of  Ft  Worth  (Civ.  App.) 
IK  S.  W.  179;  City  of  Ft.  Worth  v.  Shero, 
16  Tex.  Civ.  App.  487.  41  S.  W.  704  (writ  of 
error  denied  by  the  Supreme  Court);  City 
of  Dallas  v.  Shows,  212  S.  W.  633. 

McQullltn  on  Municipal  Corporations,  | 
2715,  says  in  tills  connection: 

"Such  requiremeots  are  enacted  in  further- 
ance of  the  public  policy,  and  their  object  and 
purpose  is  to  protect  the  municipality  from 
the  expense  of  needless  litigation,  and  give  it 
the  opportunity  for  investigation,  and  allow  it 
to  adjust  differences  and  settle  daims  without 
suit." 

This  eminent  authority  might  have  added, 
98  some  others  do,  that  such  provisions  also 
enable  the  dties  to  get  their  proof  in  hand 
before  the  witnesses  scatter,  and  while  the 
facts  are  fresh  in  thdr  minds.  In  other 
words,  such  notice  aids  the  governing  boards 
of  dties  to  know  the  facts  and  to  pay  daims 
without  suit,  where  Just,  or  to  conserve  the 
evidence  for  litigation  where  tliat  becomes 
necessary.  After  all,  such  notice  does  not 
affect  the  question  of  liability  of  the  dty  for 
Its  acts.  It  is  <Mily  a  prerequisite  to  even 
the  assertion  in  court  ot  a  daim  of  liability 
by  the  Injured  party. 

[3]  But  while  conceding  that,  as  a  general 


rule,  this  provision  of  tlie  diarter  is  applica- 
ble and  should  be  enforced,  Cawthom  con- 
tends that  it  does  not  apply  in  his  case  for 
two  reasons:  (1)  That  the  negligence  com- 
plained of  was  the  act  of  the  dty  Itself,  and 
notice  was  unnecessary;  (2)  that  the  city 
was  acting  in  its  proprietary,  as  distinguish- 
ed from  its  governmental,  capadty,  and  is 
Uable  to  Cawthom  as  an  employee.  Just  as  a 
private  employer  would  be. 

Let  us  consider  said  contentions  In  tlxdr 
order.  Counsel  for  Cawthorn  seriously 
urged  that,  under  the  decision  of  the  Su- 
preme Court  of  Texas  In  case  of  City  of 
Houston  V.  Isaacks,  68  Tex.  IIS,  3  S.  W.  693, 
the  provision  of  the  charter  now  under  dis- 
cussion does  not  apply  to  a  case  where  the 
injury  is  the  result  of  an  act  of  the  dty  it- 
self. The  case  of  Houston  v.  Isaacks,  supra, 
announced  a  correct  principle  of  law,  and  has 
been  often  followed  by  the  higher  courts  of 
Texas.  However,  the  first  case  in  which  the 
Court  of  Civil  Appeals  of  this  stete  so  con- 
strued said  authority  as  to  uphold  the  con- 
tention now  bdng  urged  by  Cawthom  was  the 
case  of  Shows  v.  City  of  Dallas  (Civ.  App.) 
172  S.  W.  1137.  A  writ  of  error  was  granted 
by  the  Supreme  Court  in  this  case.  The  opin- 
ion therein  was  later  written  by  Presiding 
Judge  Sonfleld,  of  Section  A  of  the  Commis- 
sion of  Appeals.  See  City  of  Dallas  v.  Shows, 
212  S.  W.  633.   In  that  opinion  the  court  says: 

"The  provision  in  defendant's  diarter  re- 
quiring notice  of  the  injury  aa  a  condition  pre- 
cedent to  a  suit  for  such  injury  is  valid.  It  is 
wboUy  immaterial  that  the  injury  was  tbe  re- 
sult of  the  act  of  the  city  Itself.  City  of 
Hooston  V.  Isaacks,  68  Tex.  116,  8  S.  W. 
693,  does  not  hold  otherwise.  In  that  case  the 
court  had  under  consideration  a  charter  pro- 
vision to  the  effect  that  the  city  should  not 
be  liable  to  any  person  for  damages  caused 
from  the  defective  condition  of  streets,  ways, 
crossings,  etc.,  unless  same  remained  in  such 
condition  ten  days  after  special  notice  in  writ- 
ing given  to  the  mayor  or  street  commissioner. 
The  court  held  such  notice  unnecessary  when 
the  defect  was  caused  by  the  action  of  the  city 
itself.  The  question  therein  involved  was  no- 
tice of  the  defect,  not  of  an  injnry  the  result 
of  such  defect." 

The  Commission  ot  Appeals  in  the  case 
just  quoted  further  held  that,  even  though 
the  injnry  was  the  act  of  the  dty  iteelf,  in: 
juries  to  the  person  cannot  be  recovered  un- 
less a  provision  of  a  dty  charter  similar  to 
the  one  at  bar  has  been  complied  with. 

This  recommendation  of  the  Commission  of 
Appeals  was  adopted  by  tbe  Supreme  Court, 
and  said  holding  approved  by  tbe  latter. 
Consequoitly  this  contention  of  Cavrthom's 
must  be  overruled. 

[4]  The  next  inquiry  la  whether  or  not  in- 
juries to  employees,  as  distinguished  from 
the  public  generally,  are  within  the  require- 
ment of  the  charter  provision  in  question. 
We  have  carefully  reviewed  all  the  authorl- 
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ties  cited,  and  made  considerable  Independent 
Investigation.  We  find  no  authority  sustain- 
ing Cawthorn's  contention  in  this  connection. 
In  attempting  to  construe  proTisions  lilce  the 
one  now  being  considered,  we  are  in  complete 
accord  with  Section  A  of  the  Commission  of 
A]H>eal8  in  tbe  case  of  City  of  Dallas  ▼. 
Shows,  supia,  when  that  court  says: 

"The  requirement  of  notice  of  injury  as  a 
condition  precedent  to  an  action,  while  valid 
and  in  accord  with  sound  public  policy,  ia  in 
derogation  of  common  right,  and  should  there- 
fore be  construed  with  reasonable  strictness, 
and  not  extended  by  implication  beyond  its 
own  terms,  or  held  to  apply  to  such  damages 
as  are  not  within  its  dear  intent.  28  Cya 
1450." 

The  language  of  the  provision  Is  all  in- 
elusive,  and  broad  enougli  to  cover  personal 
injuries  to  any  one.  Reading  all  the  pro- 
visions of  said  section,  separately  and  In 
connection  with  each  other,  we  thlnlc  tbe 
article  covers  and  Includes  injuries  to  em- 
ployees as  well  as  others.  Not  only  so,  but 
tbere  would  seem  to  be  as  much  reason  for 
requiring  this  notice  of  employees  as  of 
others.  It  Is  true  the  employee  works  for 
the  dty,  and  some  of  the  authorities  of  the 
dty  would  be  more  likely  to  have  independ- 
ent knowledge  of  bis  injuries  than  of  ac- 
cidents to  outsiders.  But  in  most  cases  tbe 
mayor  and  commissioners,  who  alone  have 
power  to  settle  claims  for  damages,  do  uot 
know  the  employees  personally.  Further- 
more, this  article  of  the  dty  charter  requires 
much  more  information  than  tbe  mere  hap- 
pening of  the  accident  and  the  time  and  place 
thereof.  We  think  employees  are  within  the 
provision  of  tbe  charter,  and  this  contentioa 
of  Cawthorn's  should  also  be  overruled. 

Counsel  for  Cawthom  seems  to  confuse 
the  article  of  tbe  charter  in  question  with 
another  article  of  said  charter,  whidi  re- 
quires notice  of  defects  in  sidewalks,  and 
which  does  actually  alfect  the  liability  of 
the  city  upon  a  trial  of  a  case  in  court  on 
its  merits.  The  article  in  question  has  noth- 
ing to  do  with  the  determination  of  tbe  11a- 
billty  of  the  city  upon  the  trial  of  a  case  on 
its  merits.  For  that  reason,  if  a  city  should 
be  liable  to  its  employees  just  as  a  private 
employer  is,  that  would  have  nothing  to  do 
with  the  section  of  tbe  charter  now  under 
discussion. 

[t]  We  think  the  Court  of  Civil  Appeals 
in  this  case  correctly  held  this  provision  of 
the  charter  applicable  to  the  case  at  bar, 
and  that  the  general  demurrer  was  properly 
sustained  by  the  trial  court,  unless  the  city 
had  waived  strict  compliance  therewith,  or 
had  so  acted  as  to  be  estopped  from  demand- 
ing it  of  Cawthom  as  a  condition  precedent 
to  his  right  to  bring  this  suit. 

Upon  these  latter  points  the  Court  of  GlvU 
Appeals  held:  (1)  It  bad  serious  doubts 
whether  or  not  amy  ct  the  officers  ot  the  dty 


of  Houston  had  authority  to  waive  this  pro- 
vision In  Its  charter;  (2)  if  It  bad  such  au- 
thority, the  waiver  must  be  by  tbe  mayor 
and  commissioners,  and  not  by  one  commis- 
sioner alone ;  (3)  that  the  action  of  Commis- 
sioner Drennan  was  not  a  waiver  of  the  pro- 
vision of  the  diarter,  but  only  an  invitation 
to  Cawthom  to  present  his  daim  to  the  coun- 
cil as  by  law  provided. 

The  Court  of  Civil  Appeals  dtes  no  author- 
ity to  sustain  any  of  said  rulings  nor  does 
the  dty  of  Houston  do  so.  The  important 
Inquiry,  then,  in  that  connection.  Is  wheth- 
er or  not  the  doctrine  of  waiver  and  estoppel 
can  be  applied  to  municipalities  and  their 
governing  boards  in  a  state  of  facts  like 
those  at  bar.  The  courts  of  last  resort  in 
several  states  have  answered  this  inquiry  in 
tbe  affirmative,  within  certain  bounds.  We 
call  attention  to  a  few  of  such  authorities. 

The  Supreme  Court  of  Illinois  in  the  case 
of  City  of  Chicago  v.  Sexton,  116  lU.  230^ 
2  N.  E.  263,  says: 

"We  hold  simply  that  a  mnnicipal  corporation 
may  be  estopped  by  the  action  of  its  proper 
officers,  when  the  corporation  is  acting  in  its 
private,  as  contradisticKuished  from  its  gov- 
ernmental, capacity,  and  has  lawful  power  to 
do  the  act." 

Again,  the  Supreme  Court  of  Nebraska,  in 
the  case  of  Trust  Co.  v.  City  of  Omaha,  63 
Neb.  280,  88  N.  W.  623,  93  Am.  St  Eep.  442, 
says: 

"The  correct  rule,  therefore,  is,  and  should 
he,  that  tbe  doctrine  can  be  appealed  to  ef- 
fectively, as  against  a  municipal  corporation, 
only  when  it  is  acting  in  its  private  as  contra- 
distinguished from  its  public  or  governmental 
capadty.  There  may  he,  and  probably  are,  ex- 
ceptions to  the  rule  stated,  as  when  a  munici- 
pality has  gained  a  clear  and  dedded  advan- 
tage by  the  act  relied  on  to  operate  as  in  es- 
toppel, when  equity  will  prevent  it  from  re- 
taining the  advantage,  and  at  the  same  time 
deny  its  binding  force." 

The  Supreme  Court  of  Texas  is  In  accord 
with  the  Nebraska  decision  Just  quoted,  as 
will  be  seen  from  its  opinion  in  the  case  of 
Krau.se  et  al.  v.  City  of  El  Paso,  101  Tex. 
216,  106  S.  W.  121.  14  L.  R.  A.  (N.  S.)  582, 
130  Am.  St.  Rep.  831.  In  that  case  certain 
individuals  owned  a  brick  house  located  on 
a  triangular  lot  in  the  business  portion  of 
the  city  of  El  Paso,  and  the  building  en- 
croached on  the  street.  However,  It  had 
been  erected  after  the  owners  had  complied 
with  the  ordinance  covering  erections  of 
buildings  and  laying  out  of  street  lines.  The 
owners  had  also  built  sidewalks  along  the 
said  building  lines,  as  demanded  by  the  dty 
authorities.  After  many  years,  tbe  city  or- 
dered the  removal  of  said  building,  as  it  was 
In  the  street.  The  district  court  and  the 
Court  of  Civil  Am>eals  sustained  the  dty's 
contention.  Justice  Brown,  writing  the  opin- 
ion in  this  case  said : 
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"^o  joBtify  a  reversal  of  the  judgments  of 
the  Court  of  Civil  Appeals  and  district  court 
it  must  appear  that  the  city  was  estopped  to 
claim  the  ground  as  a  part  of  the  public  high- 
way, or  that  the  facts  show  that  the  city  had 
abandoned  the  use  of  that  part  of  the  street. 
The  defendants  in  error  submit  the  proposition 
that  a  municipal  corporation  cannot  convey  the 
public  streets  of  a  city  to  private  individuals 
for  private  use.  Therefore  the  title  to  the 
streets  cannot  pass  from  the  corporation  to 
the  citizen  by  estoppeL" 

▲gain,  be  said: 

"Ordinarily  a  municipal  corporation  is  not 
subject  to  estoppel  by  reason  of  the  negligent 
or  unauthorized  acts  of  its  ofScers,  but  it  is 
generally  recognized  that  there  are  exceptions 
to  that  rale." 

StlU  further  he  said: 

"Why  should  a  munidpal  corporation,  whidi 
has  led  a  citizen  into  error  and  caused  him 
to  expend  large  snms  of  money  in  the  erection 
of  permanent  improvements  upon  a  portion  of 
the  highway,  after  20  years'  occupancy,  be 
permitted  to  destroy  the  improvements  without 
compensation,  simply  to  assert  a  legal  right? 
A  sense  of  justice  common  to  all  civilized  peo- 
I>Ie  revolts  at  such  a  rule  of  legalized  wrong." 

The  Supreme  Conrt,  in  the  case  Just  quot- 
ed, reversed  the  judgment  of  the  lower  court, 
and  perpetually  enjoined  the  city  of  El  Paso 
from  removing  said  house  from  its  then  lo- 
cation. It  applied  the  doctrine  of  estoppel  in 
said  case. 

It  will  be  seen  from  the  above  opinion  that 
In  Texas  the  doctrine  of  estoppel  not  only 
applies  generally  where  the  city  is  acting  In 
its  proprietary  capacity,  but  also  by  reason  of 
the  negligence  or  unauthorized  acts  of  its 
o£acers,  where  the  equities  of  the  situation 
demand  it. 

In  the  light  of  the  above  authorities,  let 
us  now  consider  their  application  to  the 
case  at  bar.  In  hauling  sand  with  its  own 
teams  and  distributing  it  generally  over  the 
city,  the  latter  was  undoubtedly  acting  in 
its  proprietary  capacity,  and  in  adjusting 
claims  for  damages  arising  therefrom  It  con- 
tinues to  act  in  that  capacity.  The  courts 
of  Texas  recognize  the  distinction  aforesaid 
between  the  capacldos  in  which  a  city  acts. 
The  Supreme  Court  in  the  case  of  Ostrom 
V.  City  of  San  Antonio,  94  Tex.  523,  62  S,  W. 
909,  spealis  as  follows: 

"A  municipal  corporation  proper— a  city,  for 
example — acts  in  a  twofold  capacity,  certain 
functions  are  conferred  upon  it  in  the  interest 
of  the  public  at  large  and  certain  others  for 
the  pecnliar  advantage  of  its  own  inhabitants. 
For  the  unlawful  acts  of  its  officers  in  per- 
forming functions  of  the  former  class,  the  cor- 
poration is  held,  as  a  rule,  not  to  be  respon- 
sible; but  for  their  torts  in  discharging  duties 
of  purely  corporate  character,  the  corporation 
is  liable." 

In  the  case  just  quoted  the  Supreme  Court 
held  that  the  cleaning  of  the  city  streets  and 
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disposal  of  garbage  is  not  the  performance 
of  a  duty  primarily  resting  on  the  state,  but 
is  the  exercise  of  a  corporate  power,  as  dis- 
tinguished from  a  governmental  function,  for 
the  abuse  of  which  the  city  is  liable. 

[I]  The  mayor  and  commissioners  of  the 
city  of  Houston  are  vested  with  broad  gen- 
eral powers.  They  have  the  right  to  do 
everything  in  the  management  of  the  city's 
affairs  which  is  not  prohibited  by  its  charter. 
They  alone  have  authority  to  adjust  and 
settle  claims  for  damages  against  the  city. 
The  provision  In  question  is  one  of  proce- 
dure only,  and  is  but  an  aid  to  the  mayor 
and  commissioners  in  passing  upon  the  lia- 
bility of  the  city  in  any  given  case.  Wheth- 
er or  not  they  could  waive  this  provision  aft- 
er the  90  days  had  expired  we  do  not  say. 
We  doubt  it  But  they  are  not  prohibited 
from  waiving  it  during  the  90  days'  period. 
The  charter  does  not  prohibit  a  waiver  at 
any  time.  If  the  mayor  and  coaunissioners 
are  willing  to  investigate  a  given  case  them- 
selves, and  attempt  to  compromise  the  same 
during  the  90  days  period,  we  see  no  reason 
why  they  should  not  be  permitted  to  do  so. 
The  provision  is  solely  for  their  convenience. 
We  think  they  can  waive  strict  compliance 
with  this  provision.  A  waiver,  in  law,  is 
the  voluntary  relinquishment  of  a  known 
right,  and  If,  nnder  the  facts,  a  jury  can 
say  that  the  mayor  and  commissioners  in- 
tended to  waive  strict  compliance  with  this 
provision,  such  compliance  would  not  be  nec- 
essary as  a  condition  precedent  to  the  main- 
tenance of  this  suit  for  damages.  The  ques- 
tion of  waiver  is  ordinarily  one  for  a  jury, 
where  Intention  of  the  parties  is  not  clear. 
For  a  case  in  point,  and  a  charge  approved, 
see  Railway  Co.  v.  Hendricks,  49  Tex.  Civ. 
App.  314,  108  S.  W.  747,  in  which  a  writ  of 
error  was  denied  by  the  Supreme  Court. 

[7]  We  differ  with  the  Court  of  Civil  Ap- 
peals as  to  a  reasonable  Interpretation  of 
the  acts  of  Drennan,  as  they  apply  to  this 
question  of  waiver.  We  think  the  reason- 
able conclusion  from  It  all  Is  that  a  strict 
compliance  with  the  charter  provision  was 
waived.  If  plaintiff's  allegations  were  true, 
and  only  a  partial  compliance  therewith  In 
a  reasonable  time  was  the  desire  of  the  city. 
But.  at  any  rate,  Cawthom  was  entitled  to 
have  the  jury  pass  upon  the  facts  and  In- 
terpret the  intention  of  the  city  officials 
therefrom. 

.[•]  The  Court  of  Civil  Appeals  say  that 
it  certainly  cannot  be  held  that  one  commis- 
sioner can  waive  this  provision.  That  is  not 
the  point.  Cawthom  alleges  that  Commis- 
sioner Drennan  was  authorized  by  the  mayor 
and  his  colleagues  to  approach  the  claim- 
ant and  offer  him  a  compromise  and  invlt«> 
blm  to  their  oflice  to  discuss  it  The  mayor 
and  other  commissioners  could  authorize 
Drennan  to  act  for  them.  If  he  was  their 
agent,  they  were  all  bound.  It  follows  from 
what  has  been  said  that  we  think  the  Court 
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of  Civil  Appeals  erred  In  Its  Tarlous  holdings 
relative  to  tbe  question  of  waiver. 

[>J  Again,  the  doctrine  of  estoppel  ap- 
plies to  this  case,  In  our  opinion.  No  mat- 
ter whether  the  mayor  and  commissioners 
Intended  to  waive  strict  compliance  with  the 
charter  provisions  or  not,  we  think  the  evi- 
dence raises  the  Issue  of  estoppel.  If,  from 
the  allegations  of  Gawthorn,  the  mayor  and 
commissioners,  through  their  agent,  Dren- 
nan,  so  conducted  themselves  as  to  lull  the 
claimant  into  a  sense  of  security,  causing 
him  to  think  they  were  waiving  said  charter 
provision,  and  if  an  ordinarily  prudent  per- 
son, under  the  same  or  similar  circum- 
stances, would  have  so  concluded,  then  the 
city  is  estopped  to  demand  strict  compliance 
with  the  charter  provisions.  If  the  allega- 
tions of  Cawthom  are  true,  there  is  much 
reason  to  conclude  that,  as  a  matter  of  law, 
the  city  is  estopped.  But  we  rather  think 
this  question  of  estoppel,  and  all  issues  of 
fact  in  connection  therewith,  should  be  sub- 
mitted to  the  Jury  under  appropriate  instruc- 
tions for  their  determination. 

This  charter  provision  la  bard  enough,  at 
best,  on  those  who  are  Injured  by  the  dty. 
It  is  In  derogation  of  common  right.  City 
oflScers'  must  not  act  in  such  a  way  as  to 
lead  people  into  a  trap,  and  cause  them  to 
delay  strict  compliance  with  the  charter  pro- 
vision until  the  90  days  have  expired. 

We  think  the  Jury  should  be  given  a 
chance,  upon  a  trial  of  the  case,  to  pass  up- 
on the  questions  of  waiver  and  estoppel  as 
above  outlined.  If  said  issues  are  decided 
in  favor  of  Cawthom,  then  he  can  maintain 
his  suit,  without  either  pleading  or  proving 
strict  compliance  with  said  charter  provl- 
slon.  As  we  view  It,  the  general  demurrer 
was  erroneously  sustained  for  the  reasons 
hereinbefore  set  out. 

Therefore  we  recommend  that  the  Judg- 
ments of  the  district  court  and  the  Court  of 
Civil  Appeals  be  reversed,  and  the  cause  re- 
manded to  the  former  for  a  trial  In  conform- 
ity with  our  views. 

PHIJjIilPS,  C.  3.  The  Judgment  recom- 
mended In  the  rei)ort  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  on  the  questions  discussed  In 
Its  opinion. 


HAUPT  et  at.  v.  MICHAELIS.* 
(No.  232-3414.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June   1,  1921.) 

I.  Wills  <8=>439— Intention  of  testator  mnst 
eontral. 
The   intention   of   testator,    if   not  incon- 
sistent with  some  established  rule  of  law  or 


with  public  policy,  moat  control  in  the  con- 
struction of  a  will;  and  it  is  the  duty  of  the 
defendants  to  ascertain  such  intention,  and 
to  give  force  and  effect  to  the  scheme  that 
the  testator  had  in  his  mind  for  the  disposition 
of  his  estate. 

2.  Wills  <3=9488— Parol  evidenoe  Inadmissible 
where  will  is  free  from  doubt. 

Where  the  instrument  is  free  from  doubt, 
and  the  intention  of  the  testator  is  expressed 
with  sufficient  intelligence  and  clearness  to 
make  the  will  incapable  of  more  than  one  con- 
struction, there  is  no  need  of  parol  evidence, 
and  such  evidence  will  not  be  admitted  to  show 
that  the  will  did  not  express  the  intention  of 
the  testator. 

3.  Wills  «=348S— Evidenoe  of  surrounding  cir- 
oumstanoes  not  admissible  to  oontradict  ex- 
pressed intention. 

Evidence  of  surrounding  circumstances  is 
inadmissible  to  show  that  testator's  intention 
was  different  from  that  signified  by  him  in  the 
use  of  the  words  in  the  wilL 

4.  Wills  <S=»488— Extrlnslo  evidence  admissible 
where  Intent  of  testator  ambiguous. 

Where  a  will  is  ambiguous  to  the-  extent 
that  the  intention  of  the  testator  cannot  be 
ascertained  from  the  language  of  the  will  it- 
self, extrinsic  evidence  is  admissible. 

5.  Wills  «=>470— Intent  of  testator  must  be 
arrived  at  by  considering  entire  will. 

All  parts  of  a  will  must  be  construed  to- 
gether, and  the  intention  of  the  testator  must 
be  arrived  at  by  considering  the  whole,  and  not 
from  detached,  segregated,  and  isolated  words, 
sentences,  or  clauses. 

6.  Wills  «=>460— Words  or  sentences  may  b* 
transposed  to  show  testator's  Intent. 

In  construing  a  will,  words,  clauses,  or 
sentences,  or  even  whole  paragraphs,  may  be 
transposed  to  any  extent  with  a  view  to  show 
the  intent  of  the  testator. 

7.  Wills  «»44I.^-Law  at  time  of  exeoutloa 
may  be  oonsldered  In  determining  Intent. 

The  law  at  the  time  of  the  execution  of  a 
will  may  be  considered  in  ascertaining  testa- 
tor's intent. 

6.  Evidenoe  «=>65— Testator  presumed  to  have 
known  that  In  absenoa  of  will  his  chlldran 
would  Inherit  equally. 
It  is  a  matter  of  common  knowledge  that, 
in  the  absence  of  a  will,  all  testator's  children 
will  inherit  equally,  and  testator  will  be  pre- 
sumed to  have  known  the  law  in  that  respect. 

9.  Wills  «=>535— Holographle  will  oonstmed 
to  exolnde  one  of  testator's  children. 
Testator  having  six  children,  including  a 
married  daughter,  who  had  a  husband  and  two 
children,  in  his  lifetime  divided  his  lands  into 
five  parts,  and  made  deeds,  respectively,  to  the 
children  other  than  the  daughter,  and  in  his 
will  recited  the  fact  of  such  division,  and  pro- 
vided-that  L.,  the  daughter's  husband,  and  his 
two  children  should  receive  no  part  of  his 
lands.  The  will  further  recited  that  the  daugh- 
ter was  entirely  incompetent,  and  had  to  be 
taken  care  of  all  her  life.  The  daughter  had 
lived  in  the  home  of  testator  for  five  years 


A=9For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DIxests  sod  ladeXM 
•Rehearing  denied  June  IS,  1921. 
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preceding  testator's  death.  Her  hasband  never 
Tisited  her  daiinc  that  time,  and  she  suffered 
from  intense  and  continaous  melancholia. 
Held,  that  it  was  the  evident  intent  of  testator 
to  exclude  the  daughter  from  any  interest  in 
the  land. 

BSror  to  Conrt  of  Cavil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Suit  by  G.  B.  Haupt  and  others  against 
M.  O.  Michaelis.  Judgment  for  plaintlfFs 
was,  on  defendant's  appeal,  reversed  in  part 
and  affirmed  In  part  (212  S.  W.  274),  and 
plalntUIs  bring  error.  Reversed  on  recom- 
mendation of  the  Ck>mmission  of  Appeals, 
and  judgment  of  trial  court  afiSrmed. 

Will  O.  Barber  and  T.  J.  Saunders,  both  of 
San  Marcos,  for  plaintiffs  In  error. 

W.  W.  Searcy,  of  Brenham,  and  B.  B.  Mc- 
Kie,  of  San  Marcos,  for  defendant  In  error. 

KITTRBUj,  J.  This  action  as  originally 
filed  in  the  district  court  was  in  the  form 
of  trespass  to  try  title,  but  the  concrete  qnesr 
tion,  as  the  case  is  presented  to  us,  is.  What 
te  the  proper  construction  of  the  holographic 
wIU  of  W.  W.  Haupt? 

To  the  end  that  our  opinion  may  be  com- 
plete within  Itself,  and  that  there  may  be  no 
necessity  to  refer  back  to  the  original  case 
out  of  which  this  appeal  grew,  we  will  set 
forth  In  condensed  form  the  facts: 

The  will  which  we  are  called  upon  to  con- 
stme  bears  no  date,  but  was  executed  some 
time  in  1905  or  1906,  the  exact  time  not  be- 
ing lmi)ortant  to  be  known. 

The  maker  of  It  died  In  1907,  but  the  son, 
who  by  common  consent  took  charge  of  all 
Us  (the  testator's)  papers,  seeing  the  will 
was  not  dated  or  witnessed,  thought  It  bad 
no  validity  as  a  will  and  it  was  not  ottered 
for  probate  until  about  seven  years  after  the 
testator's  death. 

Its  probate  was  contested,  but  the  Jndg^ 
ment  admitting  it  to  probate  was  sustained 
by  the  Court  of  GivU  Appeals  (212  S.  W.  274), 
and  writ  of  error  was  refused  by  the  Su^ 
preme  Court 

A  guardian  was  appointed  for  one  of  the 
daughters  of  W.  W.  Haupt,  Mrs.  Alice  Land- 
ers, who  had  become  Insane,  and  by  order  of 
the  court  her  Interest  In  the  land,  which  Is 
the  subject  of  litigation  In  this  proceeding, 
was  sold  to  defendant  In  error.  The  daugh- 
ter Inherited  one-slxtb  of  the  community  in- 
terest of  ber  mother,  one-twelfth  of  the 
whole,  and  the  purchaser  (defendant  In  er- 
ror) claimed  that  she  took  one-sixth-  of  her 
father's  one-half  under  his  will.  Therefore 
be,  by  his  purchase  under  the  sale  by  the 
guardian,  got  title  to  one-sixth  of  the  whole. 
The  remaining  Ave  heirs  cont^ided  that  their 
sister  Mrs.  Landers  took  no  Interest  in  the 
land  under  the  will  of  her  father. 

Plaintiffs  In  the  court  below  (plaintiffs  In 
error  here)  obtained  judgment  in  the  district 


court,  decreeing  that  Mrs.  lenders  took  noth- 
ing under  the  will,  and  that  they  were  ad- 
judged entitled  to  recover  one-twelfth  of  the 
land,  which  Judgment  was  reversed  by  the 
Court  of  Civil  Appeals,  and  defendant  In  er- 
ror was  adjudged  to  be  entitled  to  one-stxth 
of  the  land  instead  of  one-twelfth. 

If,  as  plaintiffs  in  error  contend,  Mrs. 
Landers  was  excluded  as  a  devisee  by  the 
will  of  her  father  then  the  Judgment  of  the 
Court  of  Civil  Appeals  must  be  reversed.  On 
the  other,  hand,  if  she  was  included  as  a 
devisee  by  the  terms  of  the  will,  its  Judg- 
ment must  be  atfirmed. 

The  will  of  W.  W.  Haupt,  as  It  appears  in 
the  statem^it  of  facts,  is  in  terms  as  follows: 

"As  I  am  past  my  threescore  years  and  ten, 
it  becomes  my  duty  to  provide  for  the  future. 

"My  land  is  all  surrounded  by  fence  which 
my  son  Lewis  (and  every  one  in  the  neighbor- 
hood knows  it  boundaries). 

"I  have  already  laid  off  my  field  in  60  acre 
lots  and  all  the  children  hare  drawil  shares 
and  measured  off  and  selected  their  lots  and 
are  satisfied  with  their  selection.  These  are 
on  the  M.  M.  McCarver  League.  The  balance 
of  my  land  lies  on  the  west  end  of  the  McCarv- 
er tract.  Some,  or  in  all  on  the  McCarver 
tract  400  acres. 

"That  is  held  as  pasture  land  and  each  heir 
should  have  an  undivided  interest  in  said  pas- 
ture— as  150  acre  on  the  West  end  of  the  Mc- 
Carver league.  As  I  expect  the  most  of  my 
children  to  build  houses  on  West  end  of  Mc- 
Carver League,  I  desire  that  each  one  should 
occupy  all  the  land  necessary  to  accommodate 
the  necessity  of  the  land  around  the  house. 

"Their  is  one  exception  to  this  rule.  I  don't 
want  A.  P.  Landers  to  ever  have  any  interest 
whatever  in  any  part  of  this  land.  Nor  his 
two  children,  Willie  &  Johnnie.  His  wife,  my 
daughter  Alice,  has  lived  with  me  five  years 
tiril  Bhe  is  entirely  incompetent  to  do  any- 
thing ft  has  to  be  takes  care  of  all  her  life. 

"My  wife,  Sarah  Ann,  as  long  as  she  lives 
must  be  provided  from  the  products  of  this 
place,  as  far  as  it  is  able  to  do  so,  with  all  the 
necessaries  &  comforts  of  this  life.  I  have  a 
few  dollars  in  the  Wood  National  Bank,  the 
Krt.  Green  First  National  Bank, .both  of  San 
Marcos,  and  the  Groos  Bank  of  Kyle,  all  of 
which  is  at  her  disposal  and  use.  Now  to  sun 
up,  there  is  not  a  diild  of  mine,  who  would 
not  spend  the  last  dime  for  their  mother's 
comfort.  As  for  A.  P.  Landers  I  ask  no  fa- 
vors from  him  and  done  want  any.  As  for  his 
two  sons  Willie  ft  .Tohnnie,  my  children  can 
give  them  money  if  they  choose,  but  they  must 
be  deny  any  of  my  land. 

"[Signed]    W.    W.   Haupt" 

There  are  certain  facts  material  to  be  un- 
derstood in  order  to  properly  interpret  the 
above  will,  which  facts  we  will  state  In  as 
condensed  form  as  Is  consistent  with  clear- 
ness. The  testator  had  six  children,  two 
sons  and  four  daughters,  all  at  whom  were 
grown  and  married. 

One  of  the  daughters,  Mrs.  Alice  Landers, 
bad  a  husband  and  two  grown  sons.  Their 
family  home  was  in  Hopkins  county,  but  for 
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Ave  yearg  before  the  will  was  made  she  had 
been  an  inmate  of  the  home  of  her  parents  in 
Bays  county.  She  was  the  victim  of  Intense 
melancholia,  and  lived  as  a  recluse  In  her 
room.  Though  she  had  been  raised  In  the 
neighborhood,  she  declined  to  see  any  of  her 
former  friends,  and  had  no  Intercourse  even 
with  the  members  of  her  father's  family. 
Her  meals  were  carried  to  her  room,  and 
when  addressed  she  replied  only  in  monosyl- 
lables. She  did  not  perform  any  of  the  duties 
of  the  household  or  assist  In  their  perform- 
ance. Her  husband  did  not  visit  her  dur- 
ing the  entire  five  years,  nor  did  either  he  or 
his  and  her  sons  contribute  in  any  measure 
whatever  to  her  support,  but  she  was  main- 
tained entirely  by  her  father. 

While  she  was  living  in  that  way  at  her 
father's  house  the  other  five  children  divided 
the  field  which  was  on  the  McCarver  tract, 
and  consisted  of  about  250  acres  into  five 
equal  pprts,  and  it  was  testified  by  four  of 
the  plaintiffs,  children  of  W.  W.  Haupt,  that 
the  division  was  made  by  their  father's  di- 
rection, and  that  the  reason  he  gave  for  di- 
viding it  into  five  parts  Instead  of  six  was 
that  if  any  of  it  was  given  to  Mrs.  Landers 
she  would  get  no  benefit  from  it,  and  It 
would  be  the  same  as  giving  It  to  her  hus- 
band and  sons,  and  he  did  not  want  them 
to  have  any  of  it;  that  she  had  been  in  his 
house  for  five  years,  and  was  .unable  to  at- 
tend to  any  business,  and  would  have  to  be 
taken  care  of  the  rest  of  her  life. 

It  is  shown  by  record  evidence  that  the 
testator  ratified  and  confirmed  the  division 
by  maldng  a  deed,  In  which  his  wife  Joined, 
to  each  child  for  the  land  he  or  she  had 
drawn  in  the  division,  making  five  such  deeds, 
none  of  which  was  made  to  Mrs.  Landers. 

With  the  title  to  the  250  acres  standing 
in  that  condition  the  will  was  made.  After 
her  father's  death  Mrs.  Landers  was,  pur- 
suant to  medical  advice,  placed  in  a  sani- 
tarium in  San  Antonio  where  persons  af- 
flicted with  nervous  and  mental  ailments 
were  treated.  How  long  she  remained  there 
is  not  revealed  by  the  record,  but  about  De- 
cember 27,  1907,  her  son  took  her  out  of  the 
sanitarium  and  carried  her  to  Sulphur 
Springs,  Hopkins  county.  It  appears  that 
when  she  was  next  seen  by  any  of  her  fa- 
ther's family  she  was  in  the  asylum  for  the 
Insane  at  Terrell,  Tex. 

The  widow  of  W.  W.  Hanpt  died  In  1&12, 
Intestate,  and  Mrs.  Landers  Inherited  one- 
sixth  of  her  community  interest  in  the  land 
on  the  Dunn  league,  and,  in  order  to  prove 
the  title  he  claimed  to  one-sixth  of  the  en- 
tire 2,830  acres,  defendant  offered  In  evidence 
orders  of  the  county  court  of  Hopkins  coun- 
ty, which  showed  that  on  July  8,  1912,  A. 
P.  Landers  was,  pursuant  to  his  own  appli- 
cation, appointed  guardian  of  his  wife's  per- 
son and  estate,  and  that  in  a  supplemental 
Inventory  filed  March  5,  1914,  he  inventoried 


one-sixth  of  the  2,830  acres  In  the  Dunn 
tract  as  property  belonging  to  his  wife's  es- 
tate, and  that  the  interest  was  appraised  at 
?e,050. 

He  showed  also  that  on  March  12, 1914,  he 
was  empowered  to  sell  the  one-sixth  Interest, 
and  that  he  made  the  sale  the  same  day; 
that  the  sale  was  confirmed  March  19,  1914, 
and  that  for  a  recited  cash  consideration  of 
$6,050  he  on  March  24,  1914,  made  a  deed  in 
his  capacity  as  guardian  to  M.  G.  Mlchaells 
to  the  said  one-sixth  Interest. 

We  have  had  the  benefit  of  briefs  and  ar- 
guments of  marked  ability,  but  counsel  on 
both  sides  admit  that  they  have  been  unable 
to  find  any  case  exactly  like  the  instant  case ; 
or,  as  it  is  expressed  by  counsel  for  plaintiffs 
in  error: 

"We  have  found  no  case  just  like  this,  and 
of  the  many  cases  examined  no  one  can  be 
said  to  really  be  a  precedent  on  the  facts  for 
the  dedsioD  of  any  other." 

A  large  part  of  the  briefs  is  devoted  to  dis- 
cussion of  the  questi<m  when  and  to  what 
extent  is  parol  evidence  admissible  for  the 
purpose  of  construing  the  meaning  of  a  will, 
and  a  very  large  number  of  authorities  are 
cited  from  the  reports,  not  only  of  this  state, 
but  from  the  courts  of  other  states  and  <tf 
Bngland,  and  from  text-books  which  are  ev- 
erywhere recognized  as  reliable  authority; 
bat  there  are  certain  basic  fundamental  rules 
of  constructiou  and  rules  prescribing  when, 
and  to  what  exteat,  parol  evidence  is  admis- 
sible in  such  cases,  which  are  followed  and 
applied  in  all  Jurisdictions,  and  it  is  unneces- 
sary to  go  beyond  the  limits  of  our  own  re- 
ports in  order  to  find  cases  in  which  those 
rules  have  been  recognized  and  applied. 

[1]  That  the  intention  of  the  tesUtor,  if 
not  inconsistent  with  scnne  established  rule 
of  law,  or  with  public  policy,  must  control, 
and  it  is  the  duty  of  the  courts  to  ascertain 
such  Intention  and  to  give  force  and  effect  to 
the  scheme  that  the  testator  had  in  his  mind 
for  the  disposition  of  his  estate,  is  a  cardinal 
and  fundamental  rule  of  interpretation,  and 
is  so  familiar  that  no  citation  of  authority  is 
necessary. 

The  rule  was  so  laid  down  la  Texas  at 
least  as  early  as  the  case  of  Philleo  t.  H<dll- 
day,  24  Tex.  42,  and  perhaps  earlier. 

[2]  Where  the  instrument  is  free  from 
doubt,  and  the  intention  of  the  testator  is 
expressed  with  sufficient  intelligence  and 
clearness  to  make  the  will  incapable  of  more 
than  one  construction,  there  is  no  need  of 
parol  evidence,  and  such  evidence  will  not  be 
admitted  to  show  that  the  will  does  not  ex- 
press the  Intention  of  the  testator.  A.  &  E. 
Encyc.  of  Law,  v<^.  30,  p.  675;  Cyc.  vol.  40, 
p.  1428. 

[3]  Where  the  will  is  plain  and  unambigu- 
ous, no  evidence  of  surrounding  circumstanc- 
es is  admissible,  and  direct  evidence  of  iaten- 
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tlon,  as  by  the  testator's  dedaratlon,  is  aerer 
admitted  for  the  purpose  of  showing  that  his 
intention  was  different  from  that  signified  by 
Mm  in  the  use  of  the  words  of  the  wiiL  En- 
cyc.  of  St.  toL  14,  pp.  504,  505,  506;  Lenz 
T.  Sens,  27  Tex.  Civ.  App.  442,  66  S.  W.  111. 

The  rules  of  law  above  set  forth  have  been 
established  almost  from  time  immemorial. 
And  are  recognized  and  applied  by  aU  courts 
in  cases  where  the  will  nnder  consideration 
was  plain  and  tiuambiguous;  that  U,  where 
It  was  capable  of  but  one  ccmstructlon. 

[4]  When  the  will  Is  not  of  that  charac- 
ter, but  is  ambiguous  to  the  extent  that  the 
intention  of  the  testator  cannot  be  ascertain- 
ed from  the  language  of  the  wlU  itself,  anoth- 
er rule  of  law  equally  as  well  established  is 
applicable,  and  is  necessary  to  be  invoked. 
As  an  accurate  statement  of  the  consensus 
of  Judicial  opinion,  it  is  phrased  in  Oyc.  voL 
40,  p.  1431,  as  foUows: 

"Where  the  langnage  of  the  will  Is  uncer- 
tain and  doubtful,  or  contains  a  latent  ambi- 
gii|ty,  extrinsic  evidence  may  be  admitted  for 
the  purpose  of  explaining  the  will,  the  situa- 
tion of  the  testator,  and  the  facts  and  circum- 
stances surrounding  him  at  the  time  of  the 
execution  of  a  will,  such  as  evidence  as  to  the 
facts  that  the  will  was  written  by  the  testator 
himself,  and  that  he  was  not  a  professional 
man,  or  as  to  the  condition  of  his  family,  and 
the  amount  and  character  of  his  property,  or 
as  to  bis  feeUngs  toward,  and  his  relations  to, 
the  persons  aifected  by  the  will,  or  as  to  the 
condition  of  the  beneficiaries.  Such  evidence, 
however,  is  not  admissible  where  the  language 
of  the  vrill  is  plain  and  unambiguous." 

In  the  statement  of  the  rule  of  law  Just 
quoted  the  term  "latent  ambiguity"  is  used, 
and  it  may  be  helpful  to  say  at  this  point 
that  It  Is  made  evident  by  examination  of  the 
latest  text-books,  and  the  decisions  of  our 
own  courts,  that  the  distinction  between  "la- 
tent" and  "patent"  ambiguities  Is  now  prac- 
tically ignored  and  disregarded ;  and  the 
courts,  without  regard  to  the  distinction,  en- 
deavor to  arrive  by  the  most  direct  way  at 
what  the  testator  meant  when  he  wrote  the 
will.  Gardner  on  Wills,  38S-380;  Page  on 
Wills,  988 ;  Schouler  on  Wills,  581 ;  Jarmon 
on  Wills,  vol.  .1  (6th  Ed.)  400^02 ;  Meyers  v. 
Maverick,  28  S.  W.  716. 

Among  the  numerous  authorities  cited  In 
Cyc.  in  support  of  the  rule  of  evidence  above 
quoted  is  the  case  of  Hunt  v.  White,  24  Tex. 
643.  That  case  was  decided  as  early  as  1860, 
and  has  been  consistently  followed  to  this 
time.  In  the  course  of  his  opinion  Chief  Jus* 
tlce  Wheeler  quoted  from  Phillips  on  Evi- 
dence, and  cites  Greenleaf  to  the  effect  that 
to  allow  parol  evidence  where  the  will  is 
plain  and  unambiguous  would  be  "inconsist- 
ent with  the  rule  *  *  •  which  has  been 
universally  established  for  the  construction 
of  wills,  namely,  that  the  testator's  Intention 
Is  to  be  collected  from  the  words  used  in  the 
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will,  and  words  which  he  has  not  used  can- 
not be  added." 

However,  it  Is  held  In  the  same  case  that 
"It  is  competent  to  admit  p&roL  evidence 
•  •  ♦  to  explain  a  will  *  *  •  by 
showing  the  situation  of  the  testator  In  bis 
relation  to  persons  and  things  around  him; 
or,  as  it  is  often  expressed,  by  proof  of  the 
surroimding  circumstances,  In  order  that  bis 
win  may  be  read  In  the  light  of  the  circum- 
stances in  which  he  was  placed  at  the  time 
of  making  It" 

It  is  also  said  that  while  the  intent  "must  be 
ascertained  from  the  meaning  of  the  words  in 
the  instrument  and  from  those  words  alone," 
yet,  as  the  testator  "may  be  supposed  to  have 
used  language  with  reference  to  the  situation 
in  which  be  was  placed  to  the  state  of  his 
family,  bis  property,  and  other  circumstances 
relating  to  himself  individually  and  to  his  af- 
fairs, the  law  admHs  extrinsic  evidence  of 
those  facts  and  circumstances,  to  enable  the 
court  to  discover  the  meaning  attached  by  the 
testator  to  the  words  used  in  the  will,  and  to 
apply  them  to  the  facts  of  the  particular 
case." 

The  substantial  meaning  of  the  authcwity 
last  dted,  and  of  all  others  that  we  have  ex- 
amined, and  the  idea  sought  to  be  conveyed, 
is  tersely  and  felicitously  phrased  by  the  Su- 
preme Ck>urt  of  Kentucky  in  the  following 
language: 

"In  other  words,  as  it  has  often  been  ex- 
pressed, it  is  incompetent  by  this  character  of 
proof  to  show  what  the  testator  intended  to 
say,  but  did  not,  but  it  may  be  shown  what 
was  intended  by  what  he  did  say."  Eichhom 
V.  Morat,  175  Ky.  80,  193  S.  W.  1013. 

[5]  It  is  of  course  elementary  that  all  parts 
of  the  instrument  must  be  construed  together, 
and  the  intention  of  the  testator  be  arrived  at 
by  considering  the  whole,  and  not  J^om  de- 
tached, segregated,  and  Isolated  words,  sen- 
tences, or  clauses. 

[B]  In  this  connection  It  is  logically  In  or- 
der to  set  fortb  yet  another  rule  of  construc- 
tion which  has  long  been  applied  by  the 
courts  of  Texas  and  all  other  Jurisdictions, 
and  which  is  peculiarly  applicable  to  the  in- 
stant case. 

"Xhrre  is  no  more  clearly  established  rule 
of  construction,  as  appUcable  to  wills,  than 
that  words,  or  clauses  of  sentences,  or  even 
whole  paragraphs,  may  he  transposed  to  any 
extent,  with  a  view  to  show  the  intention  of 
the  testator.  Pond  v.  Bergh,  10  Paige,  140. 
Words  and  limitations  may  be  transposed,  sup- 
plied, or  rejected.  But  it  must  appear,  either 
from  the  words  of  the  will,  or  extrinsic  proof, 
admissible  in  aid  of  the  words,  that  the  trans- 
positiun  does  really  bring  out  the  true  intent 
of  the  testator,  and  thus  render  what  was  be- 
fore obscure,  clear.  ♦  •  '  ♦  There  is  no  doubt 
tliat  a  particolar  construction  of  words,  al- 
though somewhat  variant  from  their  more  nat- 
ural and  obvious  import,  may  be  strengthened 
by  reference  to  extraneous  drcumstancea."    1 
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Redf.  on  WiUs  (4th  Ed.)  pp.  481-2,  quoted  in 
Hawes  v.  Foote,  ©4  Tex.  27. 

Extraneous  facta  are  always  admissible  in 
aid  of  the  construction  of  wills  to  the  ex- 
tent of  explaining  doubts,  or  removing  uncer- 
taintlee,  when  with  that  aid  the  intent  la 
clear.    Currle  v.  Murphy,  35  Miss.  473. 

We  have  been  prompted  to  deal  at  length 
with  the  question  of  the  admissibility  of  pa- 
rol evidence,  rather  by  reason  of  deference  to 
the  earnest  contention  of  the  respective  coun- 
sel, than  because  we  believe  a  determination 
of  the  question  was  essential  to  a  proper  de- 
cision, 

We  are  of  the  opinion  that  the  will  is  capa- 
ble of  being  correctly  interpreted  without  ref- 
erence to  any  of  the  testimony  admitted  over 
objection  of  defendant  in  court  below  (de- 
fendant in  error  here)  by  applying  to  the  will 
and  the  undlsDuted  facts  the  recognized  rules 
of  construction  above  set  forth. 

It  la  proper  to  say  in  this  connection  that 
It  is  revealed  by  the  statement  of  facts  that, 
in  reply  to  the  objection  made  to  the  intro- 
duction of  the  parol  testimony  as  to  declara- 
tions of  the  testator,  counsel  for  plaintiffs 
in  the  court  below  stated  that  he  would  not 
insist  upon  any  statement  of  W.  W.  Haupt 
as  to  what  he  was  going  to,  or  did,  put  in 
his  will,  but  contended  that  any  declaration 
of  the  testator  as  to  why  he  wanted  any  per- 
son to  take  and  another  not  to  take,  an  inter- 
est in  the  land  was  competent  as  a  circum- 
stance bearing  on  the  construction  of  the  wIU. 
The  testimony  appears  to  have  heen  admit- 
ted, limited  to  the  purpose  indicated. 

As  we  have  said  above,  we  believe  the 
will  can  be  properly  construed  without  refer- 
ence to  any  evidence  except  that  which  is  un- 
disputed. 

The  testator  refers  first  in  spedflc  terms 
to  his  "field"  which  was  in  the  McOarver 
tract,  and  following  the  order  of  his  will 
we  will  deal  first  with  that  property.  We  can 
pretermit,  for  the  purpose  of  argument,  all 
the  testimony  as  to  the  declaration  of  the 
testator  as  to  his  reasons  for  so  dividing  the 
250  acres  as  to  exclude  Mrs.  Landers  from 
any  interest  therein,  since  it  has  already 
been  shown  that  he  made  deeds  dividing  the 
250  acres  among  five  of  his  children,  and 
that  Mrs.  Landers  was  not  on6  of  the  five. 
The  contention  has  been  pressed  that  a 
construction  of  the  will  which  would  exdude 
Mrs.  Landers  from  any  Interest  in  the  land 
would  operate  gross  injustice,  but,  as  has 
been  seen,  not  only  did  the  testator  in  the 
solemn  form  of  a  deed  to  each  of  five  chil- 
dren so  divide  the  250  acres  as  to  exclude 
Mrs.  lianders,  but  his  wife,  the  mother  of 
Mrs.  Landers,  Joined  In  the  execution  of  each 
and  all  of  those  deeds. 

Certainly  it  cannot  be  contended  that  the 
mother  would  have  harbored  any  Intention  to 
do  her  daughter  injustice.  As  to  the  250 
acres;  those  deeds  clearly  manifest  the  pur- 


pose and  intent  of  the  testator  concerning 
Mrs.  Landers. 

Referring  to  the  division  so  made  he  says: 
"I  have  already  laid  off  my  field  in  50-acre 
lots,  and  all  the  children  have  drawn  shares," 
etc 

It  Is  obvious  that  that  statement  is  not 
literally  true,  because  Mrs.  Landers  was  not 
Included  In  the  division,  though  it  was  made 
with  solemn  formality.  To  confornl  that 
statement  to  the  truth,  and  express  the  man- 
ifest meaning  and  purpose  of  the  testator, 
we  must  supply  between  the  words  "all  the 
children"  and  the  words  "have  drawn"  the 
woi^s  "to  whom  I  intend  to  give  any  of  my 
land." 

There  is  abundant  authority  in  law  for 
so  supplying  words,  where  they  serve  to  make 
clear  the  meaning  and  intention  of  the  testa- 
tor. Hawes  V.  Foote,  64  Tex.  27,  and  au- 
thorities therein  dted. 

Proceeding  to  the  third  paragraph  of  the 
will,  we  find  as  part  of  a  sentence  a  dause 
which  reads  as  follows:  "And  each  heir 
should  have  an  undivided  interest  in  said 
pasture"  (Italics  ours).  As  we  construe  the 
brief  and  argument  of  counsel  for  defendant 
in  error,  he  bases  his  contention  in  the  main 
on  that  clause. 

Arguing  on  the  basis  of  the  words  Itali- 
cized, he  strenuously  Insists  that  there  is  no 
doubt  or  ambiguity  In  the  will.  If  there 
were  no  language  following  those  words  ex- 
planatory of  the  meaning  of  the  testator,  or 
if  these  words  could  properly,  and  In  accord- 
ance with  recognized  and  controlling  rules 
of  construction,  be  separated  and  segregated 
from  what  precedes  and  what  follows,  the 
contention  would  unquestionably  be  correct. 

There  are,  however,  phrases  explanatory 
of  the  testator's  meaning,  and  we  are  not  at 
liberty  to  disregard  accepted  canons  of  con- 
struction. 

It  is  manifest  that  the  testator  meant  to 
make  an  exception  which  would  apply  to  one 
of  his  children,  and  we  are  of  the  opinion 
that  the  words,  "their  is  one  exception  to  this 
rule,"  should  be  transposed  so  as  to  imme- 
diately follow  the  clause,  "And  each  heir 
should  have  an  undivided  interest  in  said 
pasture." 

This  is  true,  because,  the  purpose  to  make 
an  exception  being  obvious,  the  reason  for 
the  exception  was  meant  to  follow  the  dec- 
laration that  there  should  be  one,  and  the 
reason  is  that  he  did  not  want  either  the 
husband  of  his  daughter  or  her  sons  ever  to 
have  any  Interest  whatever  in  any  part  of 
his  land. 

The  statement  that  he  expected  "most" 
(which  implies,  but  not  all)  of  his  children  to 
build  on  the  west  end  of  the  McGtirver  Field 
tract  clearly  establishes  no  "rule,"  since  he 
evidently  contemplated  that  there  might,  and 
probably  would,  be  one  or  more  exceptions 
to,  so  to  speak,  his  expectation. 
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When  we  consider  tbe  obvious  purpose  to 
prevent  the  son-ln-Iaw  and  grandsons  from 
ever  by  any  possibility  benefiting  by  his  will, 
the  transposition  made  abave  is  justified,  if 
not  imperatively  demanded.  This  view  Is 
strengthened,  if  indeed  not  conclusively  prov- 
ed correct,  by  the  further  language  In  para- 
graph 6: 

"My  daughter  Alice  [Mis.  Landers],  has  lived 
with  me  for  five  years  and  is  entirely  incom- 
petent to  do  anything  &  has  to  be  talcen  care 
of  all  her  life." 

The  statement  ia  abundantly  justified  by 
the  evidence,  showing  her  husband  had  nei- 
ther visited  his  wife  nor  contributed  in  any 
measure  to  her  support  in  five  years. 

It  appears  to  us  that  the  plan  and  purpose 
of  the  testator  to  limit  the  division  of  his 
land  to  five  children  is  further  shown  by  the 
statement  that  if  bia  children  chose  they 
could  give  the  grandsons  money,  but  they 
must  be  denied  any  part  of  his  land. 

If  all  tbe  children,  including  Mrs.  Landers, 
were  to  get  only  an  equal  share  of  the  land, 
there  could  have  been  no  reason  for  the  ap- 
prehension tiiat  any  of  them  out  of  his  or 
her  one-sixth  would  give  a  part  to  the  sons 
of  a  sister  who  was  to  receive  as  much  as 
each  of  the  others. 

There  is  no  room  for  doubt  that  W.  W. 
JIaupt's  controlling  and  dominant  purpose 
was  to  so  devise  his  land  that  his  son-in-law 
and  grandsons  could  neyer  by  any  possibility 
have  any  interest  in  it;  yet  if  his  daughter 
had  become  a  beneficiary  tinder  the  will,  and 
had  died  the  day  after  her  father  died,  a 
life  estate  of  one-third  would  have  vested 
Instantly  In  the  husband,  and  title  in  fee 
simple  to  all  her  share  in  her  sons. 

If  she  survived,  as  she  did,  the  husband, 
as  the  law  then'  was,  would  have  had  the 
management  and  control  of  all  the  property 
and  been  entitled  to  half  tbe  rents  and  rev- 
enues. 

If  she  was  meant  to  be  Included  in  the 
terms  of  tbe  devise,  then  the  will  meant 
nothing,  since  its  effect  would  have  been  in 
no  wise  different  from  the  operation  of  the 
statute  of  descent  £tid  distribution. 

[7]  It  has  been  held  in  high  authority  that 
tbe  law  of  the  state  at  the  time  of  the  execu- 
tion of  a  will  may  be  considered  in  ascer- 
taining tbe  Intention  of  tbe  testator.  Peet 
T.  Peet  229  HI.  341,  82  N.  B.  376,  13  L.  R.  A. 
(N.  S.)  780.  11  Ann.  Gas.  492. 

[8]  Tbe  presumption .  Is  entitled  to  be  In- 
dulged that  the  testator  knew  that  If  he  made 
no  will  all  his  children  would  inherit  equal- 
ly, as  that  is  a  matter  of  common  knowledge ; 
and,  If  the  instrtraient  be  given  the  Interpre- 
taticm  contended  for  by  defendant  in  error. 
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to  all  intents  and  purposes  it  amounted  to 
no  will,  and  the  manifest  plan  of  the  testa- 
tor becomes  no  plan,  and  the  purpose  .which 
was  obviously  uppermost  in  bis  mind  to  ex- 
clude his  son-in-law  and  grandsons  from  any 
possible  Interest  would  be  thwarted  and  de- 
feated. 

Neither  tbe  husband  nor  the  grown  sons  of 
Mrs.  Landers  had  contributed  to  her  support 
in  five  years,  and  it  is  evident  that  the  tes- 
tator realized  that  her  support  would  have 
to  be  furnished  by  his  wife  and  children,  as 
the  remaining  125  acres  of  the  McCarver 
tract  produced  no  revenue,  and  the  revenue 
from  the  Ehmn  tract  was  very  small. 

Defendant  in  error  lays  much  stress  upon 
the  arrangement  made  between  Mrs.  Haupt 
and  her  children  as  to  the  remaining  125 
acres  of  the  McOarver  tract,  of  the  benefit 
of  which  Mrs.  Landers  was  the  recipient  to 
the  extent  of  about  an  amoimt  equal  to  that 
which  each  of  tbe  other  five  children  had  re- 
ceived out  of  the  same  tract. 

We  do  not  attach  great  importance  to  that 
transaction,  first,  because  it  is  clearly  shown 
that  the  money  was  used  to  meet  the  expense 
of  keeping  Mrs.  Landers  in  a  sanitariimi; 
and,  second,  because  we  are  unable  to  see 
how  it  is  in  any  way  helpful  in  Interpreting 
the  will  made  a  year  or  more  before  by  W. 
W.  Haupt. 

We  do  not  deem  it  necessar^  to  consider 
the  assignments  of  error  relating  to  giving 
and  refusing  charges,  as  under  the  facts  in 
evidence  they  do  not  raise  questions  of  sub- 
stantive law. 

If  the  court  believed  the  meaning  of  the 
will  to  be  doubtful  and  was  unable  to  deter- 
mine whether  or  not  Mrs.  Landers  was  ex- 
cluded from  an  interest  in  the  land,  there  is 
abundant  authority  in  support  of  its  action 
in  submitting  the  question  to  the  jury  as  a 
mixed  question  of  law  and  fact 

[9]  We  are  of  the  opinion  that,  regardless 
of  the  parol  testimony,  the  court  could  and 
should  have  construed  the  will  as  expressing 
the  intention  of  the  testator  to  exclude  Mrs. 
Landers  from  any  Interest  in  the  land  in 
question;  therefore  whether  there  were  or 
were  not  errors  committed  in  the  trial  be- 
comes an  immaterial  .question. 

We  are  of  the  opinion  that  the  Judgment 
of  the  district  court  was  correct  and  that  it 
was  erroneously  reversed. 
.  We  therefore  recommend  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  that  of  the  district  court  be  a£Brmed. 

PHILLIPS,  O.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 
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GILLIAM  V.  MAHON  At  al.  (No.  241-3433.) 

(CommiBsion  of  Appeals  of  Texas,  Section  B. 
June  8,  1921.) 

1.  Will*  «s>439— Cardinal  rale  of  oonatruotlon 
la  to  ascertain  Intention. 

The  cardinal  rale  in  the  constraction  of 
every  will  is  to  arrive  at  the  intention  of  the 
testator,  wliich  must  be  given  e{Eect  unless 
contrary  to  public  policy  or  forbidden  by  some 
inflexible  rule  of  law. 

2.  Wills  «=360l( I)— Provision  giving  fee  to 
wife  held  not  out  down  by  subsequent  ambig- 
uous provision. 

A  will  providing  that  "I  give  and  bequeath 
to  my  wife  all  my  real  and  personal  property, 
•  •  •  also  my  granddaughter  to  have  equal 
share  with  all  my  heirs  when  the  property  is 
divided,"  gave  the  property  to  the  wife  in  fee, 
as  the  dear  gift  in  fee  could  not  be  cut  down 
by  the  subsequent  ambiguous  clause. 

Brror  to  Court  of  CItU  Appeals  of  Fifth 
Supreme  Judicial  District. 

Suit  by  B.  A.  OiUlam,  guardian  and  ex- 
ecutor, against  Mittle  Gibson  JVIahon  and 
others  to  construe  a  will.  A  Judgment  of 
the  district  court  was  reversed  by  the  Court 
of  CivU  Appeals  (215  S.  W.  124),  and  plain- 
tiff brings  error.  Berersed,  and  judgment 
of  the  District  Court  affirmed. 

Cockrell,  Gray,  McBride  ft  O'Donnell,  of 
Dallas,  for  plaintiff  In  error. 

J.  J.  Eickford  and  Lee  Bichardson,  both  of 
Dallas,  for  defendants  in  error. 

KITTBELL,  J.  The  action  out  of  which 
the  appeal  in  this  case  arose  was  brought 
for  the  purpose  of  construing  the  will  of  S. 
A.  Mnbon,  who  died  at  Dallas,  on  Noveml)er 
16,  1912.  He  left  survlTing  him  a  widow, 
Alice  A.  Mabon,  wbo,  subsequent  to  his  death, 
became  hopelessly  insane  and  so  remains. 

S.  A.  Mabon  had  been  married  prior  to  bis 
marriage  wltb  Alice  A.  Mabon,  and  by  his 
first  marriage  bad  one  son,  whose  death  pre- 
ceded that  of  bis  father  by  several  years. 
The  defendant  in  error,  Mittle  Mabon,  is  a 
daughter  -of  that  son,  and  consequently  a 
granddaughter  of  the  testatw,  S.  A.  Mabon. 

At  the  death  of  said  testator  bis  heirs 
were  Sidney  A.  Mabon,  a  son,  Nettie  Pauline 
Mabon,  a  daughter,  and  Margaret  Mabon 
Brlckel,  a  daughter,  wbo  were  all  children 
of  the  testator  and  bis  wife  Alice  Mabon ;  and 
the  fonrth  and  last  heir  was,  and  is,  the 
said  Mittle  Mabon,  a  daughter  of  the  son  by 
the  first  marriage  of  the  testator,  as  above 
stated. 

The  daughter,  Margaret  Mahon,  prior  to 
1012  married  Joseph  H.  Brlckel,  and  survived 
her  father,  but  died  in  the  year  1918,  leav- 
ing a  will  in  terms  as  set  forth  below,  which 
will  was  duly  probated  in  Dallas  county.  The 
construction  of  that  will  is  in  no  wise  In- 


volved In  this  proceeding,  except  to  Show 
proper  parties.    It  reads  as  follows: 

"Nov.  80,  1917,  Monravia,  Calif. 
"This  my  wiU  dated  Nov.  80,  1917.    I  want 
Mr.  B.  A.  Gilliam,  with  the  assistance  of  my 
sister,  Nettie,  to  administrate  my  affairs. 

"First,  lindle  Brickel  to  have  my  one-half  of 
home  place  owned  with  her. 

"All  my  other  property  I  want  my  mother, 
Mrs.  Alice  Mahon,  to  have,  and  if  the  income 
is  not  enough  with  her  own  to  give  her  every 
comfort  I  want  such  property  as  can  be  sold 
even  at  a  sacrifice  to  be  used  for  that  purpose. 
_  "At  my  mother's  death  I  want  my  sister  Net- 
tie to  liavB  one-half  of  the  property,  and  the 
other  half  to  be  equally  divided  between  my 
niece,  Mittie  Mahon,  and  my  sister-in-law,  Mrs. 
Mittie  Gibson  Mahon  and  Mrs.  I^da  Thomp- 
son Mahon. 

"Mrs.  J.  H.  Brickel. 

"Mrs.  Margaret  Mahon  BrickcL" 

The  will  left  by  S.  A.  Mahon  at  the  bottom, 
and  Just  above  the  signature,   bears   date 
September  12, 1912,  and  reads  as  follows: 
"State  of  Texas,  Comity  of  Dallas: 

"DaUas,  Texas,  Sept.  23,  1912. 

"Know  all  men  by  these  presents  that  I,  8.  A. 
Mahon,  of  the  state  of  Texas,  county  of  Dallas, 
have  this  day  executed  my  will  and  testament, 
being  of  good  mind,  willed  to  my  wife,  Alice  A. 
Mahon,  of  the  above  state  and  county  in  the 
event  of  my  death  I  give  and  bequeath  to  my 
wife  Alice  A.  Mahon,  all  my  real  and  personal 
property  and  all  my  interest  in  the  New  York 
Life  Insurance  Co.  All  debts  to  be  paid,  also 
my  granddaughter  Mittie  Mahon  to  have  equal 
share  with  all  my  heirs  when  the  property  ia 
divided. 

"Witness  my  hand  this  Sept  1%  1912. 

"[Signed]        a  A.  Mahon." 

Tbe  case  was  tried  in  the  district  court 
without  a  Jury,  and  tbe  trial  Judge  phrased 
bis  conclusion  of  law  as  follows: 

"The  court  is  of  the  opinion,  and  so  decrees, 
that  the  wiU  of  the  said  S.  A.  Mahon  vested 
in  the  said  Alice  A.  Mahon,  his  surviving  wife, 
all  the  estate,  real,  personal  and  mixed,  owned 
by  the  said  S.  A.  Mahon  at  his  death,  and  so 
construes  the  will,  and  has  entered  decree 
herein  accordingly." 

mie  Court  of  Civil  Appeals  construed  the 
will  as  vesting  only  a  life  estate  in  Mrs. 
Alice  A.  Mahon,  and  reversed  the  Judgment 
of  tbe  district  court,  and  rendered  Judgment 
for  appellants  In  that  court  (defendants  In 
error  here).  Defendants  in  error  filed  no 
brief  or  written  argument  in  this  court,  rest- 
ing their  case  on  their  brief  in  the  Court  of 
Civil  Appeals  and  oral  argument  In  this 
court. 

Plaintiff  in  error  makes  the  same  conten- 
tion here  as  be  made  in  tbe  Court  of  Civil 
Appeals,  and  presents  in  his  application  for 
writ  of  error  two  assignments,  which,  taken 
together,  mean  the  same  thing,  viz.:  That  the 
will  vested  a  fee-simple  estate  in  Alice  A. 
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Mabon  as  the  district  conrt  held;   and  that 

the  Court  of  Civil  Appeals  erred  In  holding  to 
the  contrary.  Under  these  two  assignments 
he  states  four  propositions,  which,  in  view 
of  the  facts  and  the  terms  of  the  will,  can  be 
fully  and  fairly  condensed  as  follows: 

"Where  by  its  terms  a  will  purports  to  vest 
a  fee-rimple  title  absolute  in  the  first  taker, 
coupled  with  an  unlimited  power  of  control  and 
disposition,  a  subsequent  direction  in  the  will 
limiting  any  undisposed  residue  over  to  others 
is  void,  and  the  first  taker's  fee-simple  title  is 
unaffected  thereby,  since,  where  the  first  clause 
clearly  vests  a  fee-simple  title  in  the  wife,  such 
title  wiD  not  be  disturbed  or  cut  down  by  a 
subsequent  clause  which  is  uncertain  and  am- 
biguous in  its  meaning." 

The  coiHiter  contention  of  defendants  In 
error  can  be  stated  fairly  in  the  following 
form: 

"That  effect  should  be  giv«>  to  the  entire 
instrument  according  to  the  intention  of  the 
testator,  and  when  in  the  first  clause  of  the 
will  he  gives  all  Us  property  to  his  wife,  and 
in  the  second  clause  says  his  granddaughter 
is  'to  have'  an  equal  share  when  the  property 
is  divided,  the  will  should  be  construed  as  vest- 
ing an  estate  in  the  wife  only  for  life,  or  until 
the  same  shall  be  divided,  and  after  her  death, 
or  when  the  property  is  divided  to  vest  the 
title  in  the  heirs,  including  the  granddaughter. 
Since  no  power  of  disposition  is  given  by  the 
terms  of  the  will  the  wife  is  vested  only  with 
an  estate  for  life  or  until  the  property  is  di- 
vided, as  the  expression  of  the  intentioB  or  de- 
sire on  the  part  of  the  testator  that  his  grand- 
daughter should  have  a  certain  interest  has 
the  same  force  and  effect  as  if  the  estate  had 
been  devised  in  express  terms." 

In  support  of  the  contentions  thus  phras- 
ed defendants  in  error  dted  in  the  Court  of 
Civil  Appeals  the  following  Texas  cases: 
Faulk  V.  DasbleU,  62  Tex.  662,  50  Am.  Bep. 
542;  McMurry  v.  Stanley,  69  Tex.  227,  6 
8.  W.  412;  Lake  v.  Oopeland,  82  Tex.  464, 
17  S.  W.  786;  Cleveland  v.  Cleveland,  89  Tex. 
445,  35  S.  W.  145;  Cottrell  v.  Moreman,  136 
S.  W.  124;  Dulln  v.  Moore,  96  Tex.  135,  70 
S.  W.  742;  Wiess  v.  Ctoodhue,  98  Tex.  280,  83 
S.  W.  178;  Harlng  v.  Shelton,  103  Tex.  10, 
122  S.  W.  13. 

{1]  Most,  if  not  all,  of  these  cases  are 
familiar  to  the  profestdon,  and  we  shall  not 
undertake  to  analyze  them  all  or  point  out 
their  application  to  the  question  under  dis- 
cussion. All  of  them  support  the  rule  which 
prevails  In  all  Jurisdictions,  that  the  car- 
dinal rule  In  the  construction  of  every  will 
Is  to  arrive  at  the  Intention  of  the  testator, 
whldh  Intention  must  be  given  effect  unless  It 
be  contrary  to  public  policy  or  be  "forbid- 
den by  some  Inflexible  rule  of  law."  There 
is  no  difference  of  opinion  between  opposing 
counsel  as  to  the  rule — ^indeed,  could  not  be, 
as  it  Is  not  only  elementary  and  fundamental, 
but  inherently  logical  and  just.  They  dif- 
fer only  up<»  the  question  of  Its  application 
to  the  facts  revealed  by  the  record. 

>  3  Sup.  Ct  675. 


[2]  The  rule  aK)lIcable  to  the  instant  case 
is  a  rule  of  construction,  the  purpose  of 
which  Is  to  arrive  at,  or  gain,  the  testator's 
Intention,  and  which  is  applied  for  no  other 
purpose.  As  is  said  In  Wager  v.  Wager,  96 
N.  T.  174,  which  case  Is  quoted  from  by  Judge 
Stayton  In  McMurry  v.  Stanley,  69  Tex.  227, 
6  S.  W.  412 : 

"The  rule  that  a  limitation  over  to  one  can- 
not be  based  upon  a  primary  devise  of  an  ab- 
solute estate  to  another  is  founded  entirely 
upon  the  supposed  intention  of  the  testator." 

The  rule  referred  to  can  be  correctly  and 
more  fully  phrased  as  follows: 

"Where  the  first  clause  of  a  will  in  clear,  un- 
ambiguous language  gives  and  bequeaths  to  one 
devisee  all  the  property  real  and  personal  of 
which  the  testator  dies  possessed,  such  estate 
so  given  cannot  be  disturbed,  cut  down,  or  di- 
minished by  a  subsequent  clause,  which  Is  un- 
certain and  ambiguous  in  its  meaning." 

That  rule  of  law  has  been  long  established 
and  applied.  Careful  examination  of  the 
cases  of  McMurry  v.  Stanley,  69  Tex.  227,  6 
S.  W.  412,  and  DuUn  v.  Moore,  96  Tex.  136, 
70  S.  W.  742,  which  are  strongly  relied  upon 
by  defendants  In  error,  reveals  that  the 
clause  of  the  will  in  each  case  which  waa 
held  to  limit  the  devises  was  dear,  direct,  and 
unambiguous,  and  left  no  doubt  as  to  the  In- 
tentioD  and  desire  of  the  testator,  which  was, 
under  the  terms  of  the  instrument,  capable 
of  being  practically  carried  out. 

Such  is  the  nature  and  effect  Of  the  fliBt 
clause  of  the  will  of  B.  A.  Mahon,  which.  In 
clear  and  unambiguous  terms,  vested  an  es- 
tate in  fee  In  bis  wife  In  all  his  property. 
The  clause  referring  to  the  granddaughter 
Is  secondary  only.  Were  It  as  clear  as  the 
first  It  would  be  our  duty  to  reccmcile  tha 
two,  but  In  view  of  Its  ambiguous  character 
the  primary  clause  cannot  be  affected  by  It 

If  the  second  clause  were  given  effect  the 
result  would  be  to  incorporate  all  of  the  heirs 
of  the  testator  as  beneficiaries,  though  there 
Is  no  direct  Intimation  on  the  part  of  the 
testator  that  they  were  to  share,  and  though 
they  are  wholly  unmentioned  or  referred  to 
as  beneficiaries  under  the  will.  This  being 
true,  the  rule  applicable  to  the  situation  for- 
bids such  a  construction,  and  demands  that 
the  will  be  construed  as  vesting  an  estate  In 
fee  to  all  the  property  In  the  wife,  provision 
for  whom  appears  to  have  been  the  primary 
and  controlling  purpose  of  the  testator,  and 
as  to  whom  only  did  he  express  his  intention 
In  clear  and  effectual  legal  terms. 

The  following  cases  support  the  conclusion 
reached:  Howard  v.  CarusI,  109  TJ.  S.  725, 
27  L.  E?d.  1089;!  Ide  v.  Ide.  5  Mass.  500; 
Thomhlll  V.  Hall,  2  CI.  *  F.  22;  article  1106, 
Bev.  Stat.  Tex. ;  Feegles  v.  Slaughter,  182  S. 
W.  10. 

It  follows  from  what  has  been  said  that 
the  construction  put  upon  the  will  by  the 
district  court  was  correct,  and  that  the  Court 
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of  Civil  Appeals  erred  In  holding  to  the 
contrary.  We  therefore  recommend  that  the 
judgment  of  the  latter  court  be  reversed,  and 
that  of  the  district  court  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  CJommlssion  of 
Appeals  la  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


STEED  at  ux.  v.  GULF,  C.  &  S.  F.  RY.  CO. 
(No.  216-3339.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

1.  NegfigesM  <S=>59— One  liable  only  for  Injury 
reasonably  anticipated. 

A  person  is  liable  for  such  uijuries  only  as 
might  reasonably  have  been  anticipated  as  the 
natural  result  of  his  acts. 

2.  Carriers  <3=3305(l)—4:onduetor's  temporary 
blocking  of  aisle  not  proximate  cause  of  wo- 
man passenger's  falling  while  waiting  for  hJm 
to  let  her  pass. 

The  act  of  a  conductor  of  a  passenger  train 
in  temporarily  obstructing  the  aisle  as  he  stood 
therein,  bending  over  to  spealt  to  some  one,  as 
a  woman  passenger  approached  walking  to  the 
rear,  tield  not  the  proximate  cause  of  her  fall- 
ing before  she  reached  him  as  she  halted  to 
wait  for  him  to  let  taer  pass. 

3.  Carriers  <3=»283(2)— Conduotor  not  Dsgll. 
gsflt  in  temporarily  blodilng  aisle. 

The  conductor  of  a  passenger  train  was 
not  negligent  in  temporarily  obstructing  the 
aisle  by  standing  therein,  bending  over  to  speak 
to  some  one,  as  a  woman  passenger  approach- 
ed, walking  to  the  rear,  and  lost  her  balance 
before  she  reached  him  as  she  halted  to  wait 
for  him  to  let  her  pass. 

4.  Evidence  «=357l  (9)— Conduotor's  opInloD  on 
hypothetical  cass  held  Incompetent. 

In  action  for  injuries  to  woman  passenger 
by  falling  in  aisle  while  waiting  for  conductor 
to  let  her  pass,  testimony  of  the  conductor  that 
a  woman  walking  to  the  rear  of  a  car  in  motion 
might  become  overbalanced  while  attempting 
to  stop  to  wait  until  one  obstructing  the  aisle 
should  let  her  pass  was  without  probative  value, 
being  a  mere  opinion  on  a  hypothetical  case, 
and,  in  any  event,  had  reference  to  a  perma- 
nent blocking  of  the  aisle,  and  not  to  a  tempo- 
rary blocking  of  the  aisle,  which  was  the  char- 
acter of  the  blocking  disclosed  by  the  evidence 
in  the  case  at  bar. 

Error  to  CJourt  of  CJlvll  Appeals  df  Sixth 
Supreme  Judicial  District 

Action  by  S.  A.  Steed  and  wife  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiffs  was  reversed 
and  rendered  by  the  Court  of  Civil  Appeals 
(209  S.  W.  772),  and  plaintiffs  bring  error. 
Judgment  of  the  C!ourt  of  Civil  Appeals  af- 
flrmed. 


B.  Q.  Evans,  of  Greenville,  and  W.  j. 
Shields,  of  Eastland,  for  plaintiffs  in  err - 

Dlnsmore,  McMahan  &  I>insmore,  of  Gne:- 
vllle,  for  defendant  in  error, 

POWELL,  J.  S.  A.  Steed  and  his  wit 
Mrs.  Lena  Steed,  sued  the  Gulf,  Colorai  * 
Santa  F6  Railway  Company,  In  the  disirki 
court  of  Hunt  county,  Tex.,  for  $15,000.  wh^ 
they  allege  as  the  damages  accruing  to  tie-j 
by  reason  of  personal  Injuries  sustalnt>d  .• 
Mrs.  Steed  while  a  passenger  oa  one  cf  t.- 
company's  trains  on  the  afternoon  of  Apr^ 
25,  1916,  between  Garland  and  Celeste.  Tsi 
Upon  the  theory,  as  alleged,  that  the  conii 
tor,  in  obstructing  the  aisle  as  he  did,  wi- 
guilty  of  negligence  which  proxunatHr 
caused  Mrs.  Steed  to  fall  as  she  did.  t^ 
plaintiffs  recovered  Judgment  against  tt* 
defendant  for  $4,000.  The  Jadgment  k,- 
based  upon  a  general  verdict  <rf  the  jciy. 
From  said  judgment,  the  railway  compaiuT 
perfected  its  appeal  to  the  Court  of  Civil  Ap- 
peals, where  the  Judgment  of  the  distria 
court  was  reversed  and  rendered  in  favor  U 
defendant  in  error.    See  209  S.  W.  772. 

While  Sirs.  Steed's  testimony  on  practuallr 
all  material  points  is  at  variance  with  i3 
the  other  evidence,  including  the  testimi«iT 
given  by  disinterested  witnesses,  the  Cocn 
of  Civil  Appeals,  in  deference  to  the  verdict 
of  the  Jury,  found  the  following  facts: 

"On  the  afternoon  of  April  2S,  1916^  appeCet 
Mrs.  Steed,  then  a  passenger  on  one  of  appcl- 
lant's  trains,  while  walking  from  the  front  end 
to  the  rear  end  of  the  car  she  was  in.  fen  u 
the  floor  thereof,  and  thereby  was  injured.   H« 
account  of  the  accident  was,  substantial];,  u 
follows:    The  conductor  was  at  about  the  mH- 
dle  of  the  car,  standing  in  the  aisle,  bent  oTir, 
talking  to  some  one,  as  she  approached  kia. 
When  she  got  near  to  him  he  straightened  s^ 
looked  at  her,  and  then  again   bent   over  t*- 
ward  the  person  he  was  talking  to,  thereby  o^ 
structing  the  aisle,  she  said,  so  that  she  codJ 
not  pass  on.     She  endeavored  to  stop,  intend- 
ing to  wait  in  the  aisle  until  the  conductor  'got 
ready  to  let  her  pass,'  but  instead,  because  tit 
train  was  moving  rapidly  in  a  direction  oppo- 
site to  the  one  in  which  she  was  moving,  lost 
her  balance  and  fell  to  the  floor.     At  the  tioe 
she  fell  she  was  so  close  to  the  conductor,  sb: 
said,  that  she  'could  have  touched  him.'    If  he 
had  not  stooped  oier  as  he  did,  she  furtbtr 
said,   she   could  have   gone   'around   him  asd 
scrouged  by  him.' " 

Based  upon  the  findings  of  fact  Just  set 
out,  the  Court  of  Civil  Appeals  held: 

"Keeping  in  mind  the  rule  that  required  19- 
pellant's  conductor  to  use  the  care  a  very  aa- 
tious,  prudent  and  competent  person  would 
have  used  for  Mrs.  Steed's  safety  when  he  txr 
her  walking  toward  him  in  the  aisle  of  tbf 
car  (Ry.  Co.  v.  Halloren,  53  Tex.  46,  37  Ail 
Rep.  744;  St  John  v.  Ry.  Co.,  80  a  W.  2351, 
we  nevertheless  are  of  the  opinion  the  triii 
court  erred  when  he  refused  ^>pellant's  request 
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lat  he  inatruct  tbe  Jnry  to  return  a  verdict  in 
s  favor;  for  we  do  not  tliink  the  facts  proven 
'arranted  a  finding  that  said  conductor  acted 
s  such  a  person  would  not  have  acted.  We 
link  a  very  cautious,  prudent,  and  competent 
crson  reasonably  would  not  have  expected  or 
oreseen  that  injury  to  Mrs.  Steed  would  re- 
ult  from  his  obstructing  tbe  aisle  as  tbe  con- 
luctor  did,  and  therefore  we  think  that  tbe  in* 
ury  sbe  suffered  should  have  been  regsirded  as 
liie  to  an  accident  for  which  appellant  was  not 
■espoDsible.    Ry.  Co.  v.  Brown,  75  S.  W.  807." 

Tbere  was  only  one  allegation  of  negli't 
geuce  in  tbis  case,  and  that  was  the  act  of 
LUe  conductor  In  blocking  the  aisle.    No  alle- 
gation of  negligence  was  based  either  on  the 
rougti  bandllng  of  the  train,  If  it  gave  her  a 
shove,  or  the  presence  of  foreign  articles  In 
the  aisle.  If  she  was  caused  to  fall.    As  a 
matter  of  fact,  tbe  accident  occurred  In  an 
ordinary  chair  car,  apparently  equipped  In 
tbe  ordinary  manner,  and  constructed  In  tbe 
usual  way.    There  is  no  proof  that  the  train 
was  bandied  ronghly,  or  that  any  foreign  ob- 
stacle in  the  aisle  caused  her  to  fall.    Again, 
there  is  neither  allegation  nor  proof  that  tbe 
conductor,  in   leaning   forward,   struck   tbe 
plaintiff,  or  touched  her  at  ail  and  caused  her 
to  falL    As  a  matter  of  fact,  she  never  touch- 
ed   tbe  conductor.     She  says,   herself,  she 
could  have  touched  him.    But  she  did  not  do 
so.    In  ber  pleadings,  she  avers  that  she  was 
within  about  two  seats  of  tbe  conductor  when 
the  accident  occurred.    She  never  did  testify 
Just  bow  far,  in  distance,  she  was  from  him. 
She  Is  very  indefinite  in  that  regard.    How- 
ever, many  witnesses  do  testify  rather  ac- 
curately on  that  point,  and  the  reasonable 
conclusion  from  all  tbe  testimony  is  that  she 
was  from  three  to  six  feet  distant  from  tbe 
conductor  when  she  felL 

[11  It  is  tbe  well-settled  law  of  this  state 
that  a  person  is  only  liable  for  such  injuries 
as  might  reasonably  have  been  anticipated  as 
the  natural  result  of  his  acts.  The  rule  has 
been  clearly  stated  by  our  Supreme  Ciourt  in 
several  leading  cases,  as  follows: 

In  case  of  Seale  v.  Railway  Co.,  66  Tex. 
274,  67  Am.  Rep.  602,  tbat  court  says: 

"When  a  defendant  has  violated  a  duty  im- 
posed upon  bim  by  the  common  law,  he  should 
be  held  liable  to  every  person  injured,  whose 
injury  is  tbe  natural  and  probable  consequence 
of  the  misconduct;  and  tbat  the  liability  ex- 
tends to  such  injuries  as  might  reasonably  have 
been  anticipated,  under  ordinary  circumstances, 
as  tbe  natural  and  probal>le  result  of  the 
wrongful  act," 

We  quote  further  from  the  same  case,  as 
follows: 

"Tbat  one  exercising  due  care,  and  incurring 
no  risks,  in  extinguishing  a  fire,  should  have 
tbe  flames  communicated  to  her  clothes,  and 
thereby  lose  her  life,  is  something  so  improba- 
ble that  the  anticipation  of  it  should  not  be 
charged  to  any  one  under  such  drcnmstances. 
I  a  thing  might  happen,  but  i%  would  be  only 
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from  some  casualty  which  could  not  possibly 
be  foreseen;    and,  in  such  cases,  as  we  have 
seen,  the  original  negligence  cannot  be  regard- 
ed as  the  proximate  cause  of  the  injury." 

Jiistlce  Gaines  speaks  as  follows  in  case 
of  Railway  Co.  v.  Blgbam,  90  Tex.  223,  38 
S.  W.  162: 

"Ought  the  agents  of  the  company  to  have 
foreseen  that,  as  a  result  of  the  imperfect  fas- 
tening of  the  gate,  the  injury,  or  any  injuries 
similar  in  character,  would  probably  result? 
In  our  opinion,  nothing  short  of  prophetic  ken 
could  have  anticipated  tbe  happening  of  the 
combination  of  events  which  resulted  in  the 
injury  to  the  person  of  the  plaintiff.  The  act 
of  the  defendant  in  permitting  the  fastening  to 
its  gate  to  become  insecure  was  in  itself  law- 
ful; and  since  it  was  clearly  out  of  the  range 
of  reasonable  probability  tbat  an  injury  to  the 
person  of  any  oha  should  result,  it  should  be 
held  as  a  matter  of  law  that  the  negligence  of 
the  company  gave  no  right  of  action  for  such 
injuries." 

Coming  on  down  to  later  decisions,  we  also 
refer  to  a  very  able  opinion  by  our  present 
Chief  Justice  Phillips,  In  tbe  case  of  Rail- 
way Co.  V.  Bennett,  110  Tex.  262,  219  S.  W. 
198,  as  follows: 

"Under  tbe  authority  of  Seale  v.  Railway  Co., 
65  Tex.  274,  57  Am.  Rep.  602,  and  Railway  Co. 
V.  Bigham,  90  Tex.  223,  38  S.  W.  162,  the  neg- 
ligence of  the  defendant's  employes  in  the 
origin  of  the  fire  cannot  be  justly  regarded  as 
the  proximate  cause  of  the  injury  to  Bennett. 
The  test  of  this  question  is,  ought  the  defend- 
ant and  its  agents  to  have  reasonably  foreseen 
ttiat  as  the  consequence  of  tbe  negligence  which 
caused  the  explosion  in  the  tank  car,  tbe  injury 
to  Bennett,  or  Uke  injury  to  some  other  em- 
ploy£  in  his  situation,  would  probably  result? 
In  the  language  of  Judge  Gaines'  opinion  in  the 
Bigham  case,  nothing  short  of  prophetic  ken 
could  have  anticipated  the  happening  of  tbe 
combination  of  events  which  resulted  in  Ben- 
nett's becoming  overheated.  No  one  standing 
at  the  stage  of  the  entire  happening  which  had 
to  do  with  the  gas  explosion  in  the  tank  car 
could  have  regarded  it  as  other  than  a  bare 
possibility,  at  best,  that  at  a  later  period  of  a 
fire  thus  produced  in  an  open  enclosure,  an  em- 
ploy€  of  the  company,  in  attempting  to  ex- 
tinguish it,  would  get  so  close  to  the  fire  or 
stay  in  such  a  situation  so  long  aa  to  be  in- 
jured by  the  heat  of  the  fire." 

[2]  Applying  tbe  above  rules  of  law  to  the 
facts  in  this  case,  we  are  clearly  of  tbe  opinion 
tbat  tbe  railway  company  Is  not  liable  to  Mrs. 
Steed  for  tbe  injaries  she  sustained.  In  the 
first  place,  it  must  be  remembered  tbat  the 
aisles  in  tbe  passenger  coaches  are  for  tbe 
common  use  of  all.  Tbe  train  crew  and  tbe 
passengers  are  alike  entitled  to  th^r  use. 
Tbey  all  have  tbe  same  right  to  pass  up  and 
down  these  aisles,  but  each  must  use  them 
with  reasonable  regard  for  the  rights  of 
others.  No  one  has  the  right  to  i>ermanently 
obstruct  sudi  passageways.  Tbe  conductor 
not  only  bad  tbe  right  to  be  in  this  alsle^ 
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bnt  It  was  his  duty  to  be  tbere  In  the  dis- 
charge of  his  obligations  not  only  to  the  com- 
pany, but  to  the  passengers  as  well. 

[8]  Under  the  testimony  of  Mrs.  Steed  her- 
self, be  was  looking  after  his  passengers 
when  leaning  over  to  speak  to  them  at  the 
time  of  her  accident.  We  believe,  with  the 
Court  of  Civil  Appeals,  that  this  conductor 
was  doing  nothing  more  than  a  very  cautious, 
prudent,  and  competent  employe  would  have 
done  under  the  same  circumstances,  and  that, 
laying  aside  the  question  of  proximate  cause, 
there  was  no  negligence  of  any  kind  In  his 
conduct  He  says  he  would  have  stepped 
aside  at  the  proper  time  and  allowed  Mrs. 
Steed  to  pass ;  that  he  would  have  done  this 
when  she  reached  him.  There  la  no  proof  to 
the  contrary,  for  Mrs.  Steed  fell  before  reach- 
ing him,  and  gave  him  no  oi^ortunlty  to  step 
aside  and  permit  her  to  pass. 

[4]  But,  even  if  the' conductor  had  actually 
blocked  the  aisle  temporarily,  he  could  not 
have  anticipated  the  injuries  here  alleged. 
It  is  true,  attorneys  for  plaintiffs,  on  cross- 
examination,  gained  certain  admissions  from 
him  In  answer  to  hypothetical  questions, 
which  amounted  to  declarations  that,  under 
certain  circumstances,  he  might  have  antici- 
pated the  fall  of  Mrs.  Steed.  For  Instance, 
the  following  evidence: 

"I  was  right  slap  in  the  aisle,  but  not  quite 
aU  of  the  aisle  was  taken  up  by  me.  That 
distance  across  that  aisle  was  27  or  2S  inches. 
As  to  whether  or  not,  If  I  was  standing  there 
in  that  aisle  like  I  said  I  was,  she  didn't  hare 
an  inch  to  get  by  me  on,  I  would  have  stepped 
out  of  the  way  and  let  her  by.  Yes,  sir;  that 
is  proper,  and  it  is  my  duty  to  do  that.  If  a 
lady  is  coming  down  the  aisle,  it  is  my  duty 
to  step  out  and  let  the  lady  go  by,  and  it  is 
safer  for  our  passengers  for  me  to  do  that. 
No,  sir;  It  is  not  my  purpose  to  block  the  aisle 
when  people  are  walking  on  it,  and  that  would 
be  dangerous,  if  I  did.  If  a  person  should  be 
coming  right  on  to  where  I  am  standing,  if  a 
lady  should  be  walking  in  the  opposite  direc- 
tion from  the  way  the  train  is  going  and  meet- 
ing me,  I  would  not  block  the  aisle.  I  would 
be  liable  to  unbalance  the  woman.  Yes,  sir; 
I  would  be  liable  to  cause  the  woman  to  lose 
her  balance  and  she  might  fall.  I  have  been 
a  conductor  a  long  time  and  have  done  that." 

Because '  of  the  testimony  ]u8t  quoted, 
which  Chief  Justice  Willson  said  was  admit- 
ted without  objection,  the  latter,  on  motion 
for  rehearing,  expressed  a  desire  to  reverse 
bis  original  opinion  in  this  case.  But  a  ma- 
jority of  that  court  adhered  to  its  original 
oplnioo,  stating  that  the  evidence  Just  quoted 
was  without  probative  value  on  the  issue  of 
negligence  vel  non  of  the  conductor,  because 
a  mere  opinion  of  the  witness  on  a  hyi)othet- 
Ical  case,  and  for  that  reason  incompetent 
as  evidence.  In  support  of  this  view,  the 
case  of  Henry  v.  PhillliM,  105  Tex.  469,  151 
S.  W.  633,  is  cited.   In  that  case  our  Supreme 


Court,  in  a  splendid  opinion  by  Justice  Dlb" 
rell,  held: 

"While  the  admission  of  this  testimony  was 
not  objected  to  by  counsel  for  defendants,  that 
fact  would  be  Important  only  In  the  event  its 
admission  was  afterwards  complained  of  aa  vio- 
lative of  a  right  reserved  to  defendants.  Such 
incompetent  testimony  can  never  form  the  ba- 
sis of  a  finding  of  facts  in  an  appellate  courc 
notwithstanding  its  presence  in  the  record  with- 
out objection.  When  the  appellate  court  comes 
to  apply  the  law  to  testimony  constituting  the 
facts  of  the  case,  it  can  only  base  its  conclu- 
sion upon  such  testimony  as  is  under  the  law 
competent  That  which  is  not  competent  tes- 
timony should  be  given  no  probative  force. 
The  admission  of  such  testimony  is  no  talisman 
to  give  effect  to  that  which  is  irrelevant  and 
incompetent  to  sustain  or  deny  a  material  is- 
sue in  a  case." 


We  are  of  the  view  that  the  majority  of 
the  Court  of  Civil  Appeals  were  correct  in 
their  holding  with  reference  to  this  opinion 
testimony  of  the  conductor.  But,  be  that  aa 
it  may,  a  reasonable  construction  of  hla  evi- 
dence would  not  lead  to  the  conclusion  that 
even  he  anticipated  the  alleged  Injury  to  Mrs. 
Steed.  What  he  evidently  Intended  to  say 
was  that  a  "permanent"  blocking  of  the  aisle 
might  lead  to  serious  injuries  to  passengers. 
He  also  testified  that  he  was  careful  of  the 
welfare  of  his  passengers;  that  he  was  not 
In  the  habit  of  blocking  the  aisle;  that  he 
always  stepped  aside  at  the  proper  time  and 
let  people  pass;  that  he  would  have  done  so 
in  the  case  at  bar.  He  knew  he  frequently 
blocked  the  aisle  temporarily,  and  he  did  not 
have  such  obstruction  in  mind  in  talking 
about  serious  injuries  to  passengers. 

Operatives  of  railway  companies  can  be 
charged  only  with  the  anticipation  of  such 
injuries  as  would  reasonably  result  In  the 
light  of,  common  experience,  applied  to  sur- 
rounding circumstances.  Tested  by  this  rule, 
what  do  we  find  in  this  case?  Happily,  the 
case  Is  within  our  common  experience.  Hun- 
dreds and  thousands  of  us  travel  each  day 
on  passenger  tralna  We  watch  people  go 
up  and  down  the  aisles  In  passenger  coaches 
almost  every  day.  We  know  how  they  act 
ordinarily.  Wo  know  how  these  aisles  are 
used.  The  train  crew,  In  ordinary  practice, 
as  a  passenger  reaches  them,  usually  step 
aside.  They  do  not  do  so  when  passengers 
are  from  3  to  50  feet  distant  from  theok. 
Such  a  stepping  aside  would  Involve  needless 
delay  In  the  discharge  of  their  duties.  Fur- 
thermore, passengers  are  occasionally  delay- 
ed a  minute  or  so  In  passing  a  conductor  in 
the  aisle.  Such  delay,  in  the  absence  of  spe- 
cial notice  to  the  conductor,  is  the  only  natu- 
ral result  to  be  anticipated  from  a  temporary 
blocking  of  the  aisle.  We  believe  it  Ib  the 
only  result  that  would  follow  in  the  case  of 
an  areragft  person.   The  company  in  this  case 
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had  no  notice  that  Mrs.  Steed  was  afflicted  In 
any  way.  It  was  only  required  to  exercise 
the  same  care  for  her  safety'  as  it  would  flor 
that  of  other  ordinary  passengers.  The  ex- 
perience  of  those  traveling  on  trains  In  pass- 
ing conductors  in  the  aisles,  year  after  year, 
and  in  the  common  knowledge  of  all,  Is  such 
as  to  render  It  wholly  unreasonable  to  require 
a  conductor  to  anticipate  that  a  woman  ap- 
proaching him,  seeing  him,  and  knowing  the 
aide  was  temporarily,  at  least  partly,  ob- 
atmcted,  would  be  caus^  to  fall  and  sustain 
serious  Injuries.  The  record  Is  silent  as  to 
the  cause  of  Mrs.  Steed's  fall.  She  says  she 
slipped,  or  became  excited,  or  stumbled.  At 
any  rate,  the  fall  was  the  result  of  an  Inter- 
Tenlng  cause,  which  could  not  have  been  rea- 
sonably anticipated  to  flow  naturally  from 
the  temporary  presence  of  the  conductor  In 
the  aisle.  In  the  natural  order  of  things,  a 
person  of  average  health  would  have  acted 
thus  in  this  situation:  She  would  have  gone 
ahead  until  she  actually  reached  the  conduc- 
tor and  then  given  him  a  chance  to  step 
aside ;  If  he  had  not  done  that  promptly,  she 
would  have  asked  him  to  do  so.  If  he  then 
failed  to  step  aside  In  a  reasonable  time,  the 
comi>any  would  have  been  liable  for  sudi 
damage  as  would  reasonably  have  been  antic- 
ipated. Even  then,  there  would  be  some 
doubt  whether  the  fall  and  serious  injury  of 
the  passenger  should  be  anticipated  as  the 
natural  result  of  the  delay.  Mrs.  Steed  Just 
collapsed  and  neither  gave  the  conductor  an 
opportunity  to  step  aside,  nor  requested  him 
to  do  so. 

We  dislike  to  override  the  verdicts  of 
Juries,  but  we  think  all  reasonable  minds 
will  agree  with  ua  that  the  railroad  company 
should  not  be  held  liable  in  this  case.  If  It 
should  be  so  held,  passengers  could  stand  up 
In  the  aisles  of  coaches  every  day  when  the 
conductor  is  performing  his  usual  duties,  and 
temporarily  obstructing  the  aisles,  and  faint 
away,  and  sue  for  and  recover  heavy  dam- 
ages. Such  a  rule  would  work  the  greatest 
possible  injustice  to  railway  companies.  The 
floodgates  would  be  <^)ened  to  much  litiga- 
tion if  any  such  rule  should  be  established 
by  our  courts. 

We  have  found  no  case  exactly  in  point 
on  the  facts.  We  doubt  If  such  a  case  as  this 
has  ever  before  found  its  way  into  the  appel- 
late courts.  The  case  most  nearly  in  point, 
that  we  have  discovered,  is  that  of  De  L« 
Pena  v.  Railway  Co.,  82  Tex.  Civ.  App.  241, 
74  S.  W.  58.  In  that  case,  the  railway  com-' 
pany  had  blocked  a  crossing  with  cars,  and 
the  plaintiff  desiring  to  cross  the  track,  took 
a  path  running  along  the  right  of  way  for 
the  purpose  of  going  around  the  cars,  step- 
ped into  *  hole,  or  open  drain,  and  was  in- 
jured. In  passing  on  the  question  as  to  the 
proslmate  cause  of  the  Injury  in  that  case, 
the  court  said: 


"The  obetnietion  of  the  crossing  was  not  that 
which,  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  independent  cause,  pro- 
duced the  accident  which  resulted  in  plaintiff's 
injury,  and  hence  was  its  proximate  cause." 

We  think  the  trial  court  abould  have  in- 
structed the  Jury,  as  requested  by  the  railway 
company,  to  return  a  verdict  for  the  defend- 
ant, and  that  the  Court  of  Civil  Appeals  cor- 
rectly reversed  the  judgment  for  plaintiffs 
and  rendered  one  for  the  defendant  in  error. 

Therefore  we  recommend  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  af- 
firmed. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


POE  V.  CONTINENTAL  OIL  &  COTTON  CO. 
•t  al.     (No.  227-3403.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1, 1921.) 

1.  Master  aad  servant  9=>3S8  —  Common-law 
remedy  la  lieu  of  compwisatloa  available  to 
employee  wittaoat  statatory  notioe. 

Where  an  employer  fails  to  give  an  em- 
ployee notice  that  his  industry  is  being  operated 
under  the  Workmen's  Comi)ensation  Act,  as  re- 
quired by  Yemon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  SiMx,  5246xz,  the  employee  may  sue  for 
damages  for  personal  injuries  based  upon  com- 
mon-law liability.  In  the  absence  of  waiver  of 
notice. 

2.  EleetloB  of  remedies  ®=9|— Valid  available 
remedies  essential. 

The  doctrine  of  election  does  not  apply  un- 
less the  party  has  two  valid  and  available  reme- 
dies when  he  makes  his  election. 

3.  Master  and  servant  ®=335S— Common-law 
remedy  not  waived  by  making  compensation 
claim  after  limitation. 

Where  an  injured  employee,  more  than  six 
months  after  his  injury,  attempted  to  obtain 
an  adjudication  before  the  Industrial  Accident 
Board,  under  the  Workmen's  Compensation  Act 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5246h-5246zzzz) ,  he  did  not  waive  his  right  to 
sue  at  common  law  for  want  of  the  statutory 
notice,  the  doctrine  of  election  of  remedies  be- 
ing inapplicable,  plaintiff,  by  reaEon  of  his 
failure  to  apply  within  the  time  prescribed  by 
the  act,  having  no  valid  or  enforceable  remedy 
before  the  Accident  Board. 

4.  Master  and  servant  <3=i>358— Application  for 
compsnsatlOB  not  waiver  of  want  of  aotice  to 
employee. 

An  attempt  of  an  injured  employee  to  obtain 
an  adjudication  before  the  Industrial  Accident 
Board  under  the  Workmen's  Compensation  Act 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
5246h-6246zzzz),  after  the  lapse  of  the  time  al- 
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lowed  within  whldi  to  make  application  for 
compensation,  la  not  a  waiver  of  the  employer's 
failure  to  pre  notice  to  the  employee  of  his 
industry  being  operated  under  the  act,  want 
of  notice  being  material  only  in  event  of  an  ef- 
fort to  enforce  rights  in  the  courts,  and  the  em- 
ployee not  having  intended  to  abandon  his  com- 
mon-law remedy,  bat  merely  to  get  an  equitable 
and  prompt  adjustment  by  way  of  compromise 
before  the  board. 

5.  Master  and  servaat  «=9397— CompensatloB 
Board  not  a  court. 

The  Industrial  Accident  Board  created  by 
Workmen's  Compensation  Act  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  5246h-5246xxzz) ,  is 
not  a  court,  but  an  administrative  board,  where 
interested  parties  may  reach  amicable  adjust- 
ments quickly,  by  way  of  compromise. 

6.  Estoppel  ®=>88(l)  —  Effort  to  eompromla* 
not  estoppel  to  assertioa  of  right*  In  court. 

A  mere  effort  to  reach  a  compromise  is  not 
an  estoppel  to  the  assertion  of  one's  rights  in 
court. 

7.  Statutes  «=>239  —  Laws  depriving  citizens 
of  rights  strictly  construed. 

Laws  depriving  citizens  of  rights  possessed 
by  them  should  be  strictly  construed. 

8.  Master  and  servant  Q=»358— Reservation  be- 
fore compensation  board  held  to  prevent  Im- 
plied waiver  of  common-law  remedy. 

Where  an  injured  employee  agreed  npon 
dates  for  a  hearing  before  the  Industrial  Acci- 
dent Board  of  his  claim  for  compensation  un- 
der the  Workmen's  Compensation  Act  (Ver- 
non's Sayles'  Ann.  Civ.  St  1&14,  arts.  6246b- 
5246zzzz) ,  but  reserved  in  writing  a  stipulation 
that  the  agreement  was  made  without  prejudice 
to  any  rights,  claims,  and  defenses  of  any 
party,  his  attempt  to  obtain  an  adjudication 
before  the  Board,  which  allowed  a  plea  of  lim- 
itation, was  insufBcient  to  imply  a  waiver  of  bis 
rights  to  sue  at  common  law  for  want  of  notice. 

Brror  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Action  by  C.  C.  Poe  against  Contiiiental 
Oil  &  Cotton  Company  and  others.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  (211 
S.  W.  488),  affirming  a  Judgment  for  defend- 
ants, plaintiff  brings  error.  Reversed  and 
remanded. 

J.  W.  MolTett  and  Sayles  &  Sayles,  all  of 
Abilene,  for  plaintiff  in  error. 

Frank  S.  Anderson,  of  Oalveston,  for  de- 
fendants in  error. 

POWELL,  J.  On  June  20,  1917,  C.  C.  Poe 
filed  this  action  for  damages  in  the  sum  of 
$15,000  in  the  district  court  of  Taylor  coun- 
ty, Tex.,  against  John  Guitar,  who  was  doing 
business  under  the  firm  or  trade  name  of 
Continental  Oil  &  Cotton  Company,  alleging 
he  had  sustained  personal  injuries  on  Octo- 
ber 8, 1915,  while  in  the  employ  of  the  latter, 
and  because  of  the  negligence  of  Guitar.  The 
petition   further   alleged   that   the  injuries 


were  sustained  by  Poe  wblle  oper»ttBg  a  ix 
tain  device,  known  as  a  "go-devU,"  for  k- 
moving  and  conveying  cotton  seed. 

On  September  12,  1917,  plaintlfr  In  ant 
filed  his  first  amended  original  petitloo.  m^ 
ing  the  Georgia  Casualty  Company,  also.  -^ 
a  iwrty  defendant.  This  latter  pleading  »-_. 
occasioned  by  the  original  answer  of  the  d- 
fendant.  In  his  amended  petition  Poe  s»: 
as  before  for  his  damages  against  Giiia:. 
basing  Ids  allegation  upcm  tbe  ccMnmon-Li- 
liability  of  the  latter  for  his  injuries.  In  :_• 
alternative,  the  petition  prayed  for  a  reerr- 
ery  against  the  said  Casualty  Company,  wil- 
der the  terms  of  the  Workmen's  Compec* 
tlon  Act  (Vernon's  Sayles'  Ann.  CIt.  St  191i 
arts.  5246b-fi24ezzzz). 

By  way  of  replication  to  Poe's  amoided  pr 
tltlon,  the  defendants  filed  amended  plt^s  ii 
abatement  on  February  13,  1918,  the  contan 
of  which  have  been  accurately  stated  by  Ht 
Court  of  Civil  Appeals,  as  follows: 

"That  on  and  prior  to  October  8.  191&  4e> 
fendant  Guitar  was  a  subscriber  to  and  a  mem- 
ber of  the  Georgia  Casualty  Company,  a  coipe- 
ration  authorized  to  transact  business  in  ti: 
state  of  Texas  and  under  the  prorisions  of  tbe 
Employers'  Inability  Act,  c.  179,  Acts  of  TIlj- 
ty-Tbird  Legislature  [Vernon's  Sayles'  A:^. 
Civ.  St  1914,  arts.  6a46h-^2MEzzz],  was  n- 
thorized  to  insure  the  payment  of  compera- 
tion  to  Injured  employees,  and  that  Guitar  hU 
paid  a  year's  premium  in  advance,  and  recriTK 
a  receipt  therefor,  and  the  casualty  compu? 
bad  issued  to  Guitar  a  policy  of  insurante.  t 
copy  of  which  policy  was  attached  and  mide  i 
part  of  the  pleas;  tiiat  on  October  8,  191&  Pw 
was  employed  by  defendant  Guitar,  and  %)£'. 
acting  in  the  course  of  his  employment  eiiiei 
to  have  received  the  injuries  described  in  ^ 
petition;  that  on  and  prior  to  October  8.  1913i 
Guitar  had  in  all  respects  complied  with  ck 
provisions  of  the  Employers'  Inability  Act.  Ki 
had  given  notice  in  writing  and  print  to  all  per- 
sons under  contract  of  hire  with  him.  indni- 
ing  Poe,  that  he  bad  provided  for  payment  o' 
compensation  for  injuries  to  his  emplofw* 
with  the  Georgia  Casualty  Company,  as  pro- 
vided by  sections  19  and  20,  pt  3,  of  the  w. 
(Vernon's  Sayles'  Ann.  Civ.  St.  Mli,  va. 
5246X.  5246xx),  and  that  Poe  had  actual  noOa 
that  Guitar  had  so  provided  for  such  psymer: 
of  compensation,  and  thereafter  continned  i: 
the  employment  of  Guitar;  that  after  sustiit 
ing  his  alleged  injury  the  plaintiff  elected  3 
file,  and  filed,  with  the  Industrial  Acddnt 
Board  claim  against  the  casualty  company  (■■* 
compensation  under  the  terms  and  provisioEi 
of  tbe  Ehnployers'  Liability  Act  and  that  then- 
after  Poe  and  tbe  casualty  company  submitted 
the  matters  in  dispute  in  respect  to  said  diia 
to  the  Industrial  Accident  Board,  and  on  Ju- 
uary  17,  1917,  said  Board  determined  tbe  diic 
upon  its  merits,  and  adjudged  that  the  casual- 
ty company  was  released  and  discharged  froa 
the  payment  of  compensation  for  the  injoiiti 
alleged  in  plaintiff's  petition,  and  that  the  judt- 
ment  and  order  of  the  Board  was  rea  adjodittta 
and  a  bar  to  any  further  claim  to  recover  com- 
pensation  for  the   injuries   declared   upon  i: 
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plaintitF.    The  order  of  the  lodustrial  Accident  i  being  operated  under  the  Workmen's  Con^ 


Board  was  made  a  part  oC  the  plea,  and  reads 
as  follows: 

"  'January  17,  1917. 
"  'O.  0.  Poe,  Employee,  ▼.  Continental  Oil  and 
Cotton  Company,  Employer;  Georgia  Cas- 
ualty Company,  Insurer. 

•"On  this,  the  17th  day  of  January,  A.  D. 
1917,  after  due  notice  to  all  parties  at  interest, 
came  on  to  be  considered  by  the  Industrial  Ac- 
cident Board  the  daim  of  compensation  filed 
with  said  Board  by  C.  O.  Poe  against  the  Geor- 
gia Casualty  Company,  as  the  insurer  for  the 
Continental  Oil  &  Cotton  Company,  subscrib- 
er;  and, 

""It  appearing  to  the  Board  that  the  ques- 
tions involved  herein  have  not  heretofore  been 
settled  by  agreement  of  the  parties  interested 
herein;   and 

"  'It  further  appearing  to  the  Board  that  the 
said  C.  C.  Poe  is  not  entitled  to  recover  by  rea- 
son of  failure  to  make  claim  in  the  manner  and 
within  the  time  provided  in  the  act; 

"  'It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  Industrial  Accident  Board  that 
the  said  Georgia  Casualty  Company  be  and 
the  same  is  hereby  fully  released  and  discharg- 
ed from  the  payment  of  any  and  all  compensa- 
tion by  reason  of  the  alleged  injuries  in  the 
above  case.' 

"It  was  further  alleged  that  Poe  had  thereby 
made  an  election  of  remedies,  and  was  bound  by 
his  election  and  the  Board's  order." 

The  trial  court  heard  the  amended  pleaa 
in  abatement  on  the  day  of  their  filing,  sus- 
tained the  same,  and  abated  the  suit.  It  de- 
creed further  that  the  defendants,  and  each 
of  them,  go  hence  without  day  and  recover 
all  their  costs. 

Before  passing  upon  said  pleas  in  abate- 
ment, evidence  was  Introduced  In  the  trial 
court  showing  the  proceedings  before  the 
Industrial  Accident  Board  in  this  connection. 
Those  facts,  as  found  by  the  Court  of  Olvll 
Appeals,  briefly  stated,  were:  that  on  Au- 
gust 9,  1016,  some  10  months  after  the  acci- 
dent, attorneys  for  Poe  made  their  first  at- 
tempt to  obtain  an  adjudication  before  the 
Accident  Board;  that  many  letters  were 
Ijassed  between  said  Board  and  the  attorneys 
for  the  interested  parties;  that  the  bearing 
was  postponed  from  time  to  time  by  agree- 
ment; that  a  decree  was  finally  mtered  by 
the  Board  on  January  17,  1017;  that  said 
decree  released  defendants  from  any  liabil- 
ity, because  Poe  had  not  filed  his  claim 
within  6  months  after  the  accident  occurred; 
that  theVe  was  no  trial  before  said  Board  on 
the  facts  with  reference  to  the  merits  of  the 
case. 

From  the  judgment  of  the  trial  court,  Poe 
appealed  to  the  Court  of  Civil  Appeals,  which 
court  affirmed  the  Judgment  of  the  lower 
conrt.  See  211  S.  W.  488.  Poe,  in  due 
course,  filed  an  application  in  the  Supreme 
Court  for  writ  of  error,  which  was  granted. 


pensation  Act,  as  requli-ed  by  articles  5246x 
and  6246XX,  Vernon's  Sayles'  Revised  Civil 
Statutes  of  Texas;  that  said  notice  was  es- 
sential if  Poe  was  to  be  denied  the  right  to 
sue)  for  and  recover  damages  for  personal 
injuries,  based  upon  common-law  liability; 
that  the  want  of  such  notice  can  be  waived 
by  the  Injured  employee  at  his  option.  We 
think  the  Court  of  Civil  Appeals  Is  correct  in 
all  its  rulings  set  out  above. 

It  will  be  seen,  then,  that  Poe  had  a  valu- 
able right  after  the  accident.  He  had  the 
right  to  commence  his  suit  under  the  common 
law  at  any  time  within  two  years  after  the 
accident.  He  certainly  did  not  expressly 
waive  that  right  If  he  relinquished  It  at  all, 
It  was  by  implication  to  be  deduced  from  acts 
and  circumstances. 

[2, 3]  The  principal  contention  of  defend- 
ants In  error  was  that  the  doctrine  of  elec- 
tion of  remedies  applied ;  that  Poe  had  one 
remedy  at  common  law  and  another  under 
the  Workmen's  Compensation  Act;  that  be 
was  put  upon  his  election;  that  he  did  elect 
to  claim  under  the  latter,  and  made  an  effort 
to  obtain  his  rights  before  the  Accident 
Board;  that,  by  reason  of  the  exercise  <kF 
said  election,  he  waived  and  forfeited  his 
common-law  rights,  and  could  not  thereafter 
be  heard  to  assert  them. 

The  Court  of  Civil  Appeals  correctly  dis- 
posed of  that  contention  by  overruling  it 
There  is  some  conflict  In  the  authorities  as 
to  the  application  of  this  doctrine,  wbere 
one  enforceable  remedy  is  selected  and  suit 
commenced  and  withdrawn  before  final  judg- 
ment But  the  higher  courts  are  a  unit  In 
support  of  the  proposition  that  the  doctrine 
docs  not  apply  unless  the  claimant  actually 
has  two  valid  and  available  remedies  at  the 
time  he  makes  bis  election.  This  rule,  was 
clearly  announced  by  Justice  Key  In  the 
case  of  Bandy  v.  Gates,  44  Tex.  CIt.  App.  38, 
07  S.  W.  711,  as  follows : 

"As  to  the  question  of  estoppel  by  election, 
which  Is  the  other  defense  relied  upon,  we  do 
not  feel  called  upon  to  decide  whether  there  is 
such  Inconsistency  between  the  two  remedies — 
a  judicial  sale  aAd  a  sale  by  trustee— as  to  ren- 
der the  doctrine  of  election  applicable.  In 
order  to  sustain  a  defense  founded  upon  that 
doctrine,  it  must  be  made  to  appear  that  the 
plaintifF  actually  had  two  valid,  available,,  and 
inconsistent  remedies,  and  that  be  undertook  to 
pursue  one.  His  supposition  that  he  had  a  par- 
ticular remedy  and  his  effort  to  enforce  it  is 
immaterial,  and  does  not  constitute  an  elec- 
tion, unless  the  remedy  in  fact  existed.  Morris 
V.  Rexford,  18  N.  T.  552;  Kinney  v.  Kieman,  49 
N.  Y.  104;  McNutt  v.  HUkins,  80  Hun,  235, 
29  N.  T.  Supp.  1047;  In  re  Van  Norman,  41 
Idinn.  494,  43  N.  W.  834;  Gould  v.  Blodgett, 
61  N.  H.  115. 

"As  the  debt  was  barred  by  the  statute  'of 
limitation  at  the  time  Gates  undertook  to  fore- 


(1]  In  disposing  of  the  case,  the  Court  of  i  ^^ee  his  Uen  in  the  former  suit  he  was  not 
Clvn  Appeals  found  that  Guitar  had  not  j  entitled  to  the  relief  sought  «nd  therefore  hia 
given  Poe  the  notice  that  bis  Industry  was  [  action  in  that  case  did  not  constitute  such  elee- 
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tion  as  would  cat  Um  off  from  his  right  to  have 
the  trustee  foredose  his  lien,  which  was  his 
only  Talid  remedy.  No  error  has  been  shown, 
and  the  judgment  ia  afSrmed." 

The  writ  of  error  was  denied  by  the  Su- 
preme Court  of  Texas  In  the  case  of  Bandy 
T.  Gates,  supra,  and  It  has  been  followed 
with  approval  in  numerous  cases,  for  in- 
stance, the  case  of  Brodkey  t.  Lesser  (CW. 
App.)  167  S.  W.  457. 

Applying  the  above  authorities  to  the  In- 
stant case,  we  find  that,  at  the  time  Poe's 
attorneys  wrote  their  first  letter  to  the  Acci- 
dent Board,  he  had  no  valid  or  enforceable 
remedy  there..  It  had  been  barred  by  the 
statute  of  limitation  for  almost  4  months. 
Therefore  Poe  cannot  be  said  to  have  elected 
a  remedy  he  could  not.  under  the  law,  en- 
force. This  Is  exactly  in  line  with  the  facts 
in  the  case  of  Bandy  v.  Gates,  supra. 

We  think  what  we  have  said  should  dis- 
pose! of  the  controlling  point  In  this  case; 
for  it  is  equally  as  illogical  to  bold  that  a 
man  would  waive  a  valid  remedy  for  a  non- 
enforceable  one  as  it  would  be  to  say  that  he 
elected  an  unenforceable  remedy  and  waived 
a  valid  right  To  so  charge  a  man  is  to  re- 
flect upon  his  sanity.  Such  a  waiver,  if 
made  at  all,  was  at  a  time  when  It  would 
have  been  without  any  consideration. 

14-8]  After  correctly  disposing  of  the  doc- 
trine of  election  of  remedies,  the  Court  'of 
Civil  Appeals  says: 

"But  it  we  are  correct  in  our  holding  that  the 
written  or  printed  notice  could  be  waived  by 
appellant,  and  that  he  did  waive  it  by  claiming 
the  benefit  of  the  act,  presenting  his  claim  to 
the  Board,  and  invoking  its  action,  then  it  fol- 
lows that  the  parties  occupy  the  same  attitude 
as  if  notice  in  the  first  instance  had  been  given 
in  the  manner  prescribed  by  law,  and  the  fur- 
ther '  conclusion  would  necessarily  ensue  that 
the  present  suit  cannot  be  maintained  perforce 
of  the  third  section,  part  1,  of  the  act.  Article 
524ffi,  Vernon's  Sayles'  &  S." 

In  this  conclusion,  as  we  view  it,  the  court 
Is  In  error.  If  Poe  bad  Intended  to  abandon 
his  common-law  remedy,  then  his  act  In  at- 
tempting to  obtain  an  adjudication  would  be 
a  waiver  of  said  want  of  notice.  The  Court 
of  Civil  Appeals  seems  to  think  that  such  at- 
tempt) alone  is  to  be  construed  as  such  a 
waiver.  We  do  not  think  so.  The  want  of 
notice  would  be  material  (mly  In  event  of  an 
eCtort  to  enforce  rights  in  the  courts.  It  is 
more  reasonable  to  assume  that  Poe  was  will- 
ing to  hold  his  common-law  suit  In  abeyance 
until  he  could  ascertain  the  possibility  of 
getting  an  equitable  adjustment  before  the 
Accident  Board.  He  probably  thought  such  a 
settlement  could  be  had  promptly.  If  the  Ac- 
cident Board  can  be  said  to  be  useful  in  any 
respect,  it  is  largely  as  an  administrative 
board  where  Interested  parties  can  reach 
amicable  adjustments  quickly.  It  Is  a  field 
for  c<»npronilse.   The  Supreme  Court  of  Tex- 


as, in  caM  of  MIddletcn  r.  Texas  Power  & 
Ught  Co.,  108  Tex,  98,  185  S.  W.  556,  held 
that  the  board  is  not  a  court.  That  decision 
was  followed  by  the  Ccnnmisslon  of  Appeals  in 
case  of  Insurance  Association  v.  Roach,  222  S. 
W.  159,  which  latter  decision  overruled  a  num- 
ber of  cases  dted  by  counsel  tor  defendants 
In  error,  but  which  are  immaterial  In  this 
case. 

It  Is  more  reasonable  to  assume,  th«i,  that 
the  Accident  Board  was  approached  by  Poe 
only  as  a  medium  through  which  a  compro- 
mise might  be  obtained.  A  mere  effort  to 
reach  a  compromise  has  never  been  held  to 
be  an  estoppel  to  the  assertion  of  one's  rights 
in  court  See  Insurance  Co.  v.  Calvert,  101 
Tex.  128,  106  S.  W.  320. 

[7]  We  are  heartily  In  accord  with  the 
Court  of  Civil  Appeals  at  San  Antonio  in 
its  statemoit  that  "laws  depriving  citizens 
of  rights  possessed  by  them  should  be  strict- 
ly construed."  See  Kampmann  v.  Gross  (Civ. 
App.)  194  S.  W.  437.  This  Workmen's  Com- 
pensation Act  was  under  discussion  there. 

[8]  Not  only  was  there  no  express  waiver 
by  Poe  of  his  common-law  rights,  but  In  two 
Instances,  when  agreeing  upon  dates  for  the 
hearing  before  the  Board,  he  reserved  In 
writing  the  following:  "This  agreement  is 
made  without  prejudice  to  any  rights,  claims, 
and  defense  of  any  party."  In  the  face  of 
this  express  reservation,  we  fail  to  see  how 
any  one  could  think  Poe  was  waiving  his 
common-law  rights.  That  should  have  been 
sufficient  to  overcome  any  Implied  waiver, 
no  matter  how  strong  the  facts.  It  seems  to 
us  it  would  certainly  do  so  in  this  CAse, 
where  the  only  action  from  which  stnch  a 
waiver  could  be  implied  was  an  attempt  <hi 
Poe's  part  to  obtain  an  adjudication  before 
the  Accident  Board.  Sudi  evidence  of  waiv- 
er Is  Insufficient  If  It  Is  to  be  implied  at  all 
where  the  doctrine  of  election  of  remedies 
does  not  apply,  then  it  must  be  upon  addi- 
tional and  more  convincing  circumstances 
than  the  one  present  In  this  case. 

The  utter  Injustice  that  would  result  from 
the  decision  of  the  lower  courts  In  this  case 
cries  out  to  us  In  ringing  tones.  Here  was  an 
employee  who  had  been  injured.  He  had  one 
valid  common-law  remedy  which  was  a  valu- 
able right  The  defendants  in  error  want 
the  courts  to  say  that  he  waived  that  most 
valuable  right  and  submitted  himself  to  the 
Accident  Board;  where,  after  they  have  suc- 
ceeded In  getting  him  that  far  along,  he  is 
met  uot  with  a  fair,  square  trial  upon  the 
merits  of  the  case,  but  Is  confronted  with  a 
technical  plea  of  limitation.  He  really  gets 
no  trial  upon  the  merits.  In  other  words, 
defendants  in  error  would  deprive  this  man 
of  a  chance  to  see  whether  any  one  should 
compensate  him  for  his  injuries.  The  courts 
should  be  slow  In  laying  down  any  such  rula 
Whenever  it  is  possible,  injured  parties  must 
be  accorded  their  chance  to-be  compensated. 
If,  under  the  facta,  one  theory  in  Gonnectlon 
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with  an  alleged  waiver  la  as  plausible  as  the 
other,  then  the  courts  should  find  In  favor  at 
the  theory  which  preserves  to  a  man  his 
valuable  rights.  Employees  who  exercise  due 
care  in  the  discharge  ot  their  duties  have  al- 
ready been  deprived  of  many  of  their  former 
rights  in  court  by  the  enactment  of  this 
Workmen's  Compensation  Statute.  The 
courts  win  not  be  too  ready  to  take  away 
any  more  by  judicial  construction.  We  think 
Poe  still  bad  his  right  to  prosecute  his  com- 
mon-law suit  against  Guitar,  If  the  want  at 
notice  is  still  apparent  upon  another  trial. 

Therefore,  we  recommend  that  the  Judg- 
ments of  the  district  court  and  Court  of  Civil 
Appeals  be  reversed,  and  the  cause  remanded 
to  the  former  for  another  trial  not  Incoiji^st- 
ent  herewith. 

PHIMJPS,  C.  3.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  CommlssfoB 
on  the  question  discussed  tat  Ita  opinion. 


WAGGONER  et  al.  v.  ZUNDELOWITZ. 
(No.  226-3400.) 

(GommissioB  ot  Appeals  of  T«xa8,  Section  B. 
June  1,  1921.) 

1.  Mines  and  mineral*  <s=»74-<ln  suit  to  rescind 
transfer  of  Interest  In  lease  Instruction  for 
defendants  held  not  error,  If  misrepresenta- 
tions were  all  as  to  facts. 

In  a  suit  to  rescind  an  assignment  of  in- 
terest in  an  oil  lease,  based  on  defendants'  false 
representatioos  to  obtain  an  option  on  plaintiff's 
interest  in  the  lease  transferred  to  them,  an 
instruction  to  find  tor  defendants  if  plaintiff 
discovered  their  falsity  before  he  signed,  and, 
knowing  thereof,  executed  the  transfer,  was 
not  erroneous,  if  none  of  the  miarepresentations 
involved  an  opinion,  but  were  all  statements  of 
actual  facts. 

2.  Mines  and  arinerals  «=974— A  false  state* 
ment,  elalmed  to  obtain  a  transfer  of  interest 
In  lease,  held  a  statement  of  fact. 

A  false  statement  that  an  oil  wdl  b^ng 
drilled  was  to  be  a  dry  bole,  claimed  to  have 
been  made  to  obtain  an  option  on  an  interest 
in  a  nearby  lease,  was  not  an  expression  of  an 
opinion,  but  a  statement  of  fact  based  on  ap- 
parent knowledge. 

8.  Appeal  and  error  ®=s2| 5(1)— Instruction  as 
to  false  representation  held  correct  on  ap- 
peal, in  absence  of  objection  thereto. 

Where,  in  an  action  based  on  alleged  false 
representation,  most  of  which  appeared  to  be 
not  merely  matters  of  opinion,  an  instruction, 
proper  as  applying  to  misrepresentations  as 
to  facts,  must  be  held  correct  on  appeal,  in  ab- 
sence of  objection  that  it  did  not  distingsish 
between  kinds  of  misrepresentations  and  apply 
tibe  law  accordingly. 


4.  Appeal  and  error  9s> 1 033 (5)— Instruction 
that  plaintiff,  suing  to  rescind,  must  have 
discovered  falsity  of  all  representations  be> 
fore  waiver  established,  held  harmless. 

In  an  action  to  rescind  and  cancel  the  sale 
of  an  oil  lease  on  the  ground  of  -misrepresen- 
tations by  the  buyer  as  to  the  nonproduetivity 
of  a  well  on  adjacent  property,  an  instruction 
that  plaintiff  must  liave  discovered  the  falsity 
of  all  the  representations,  and  not  merely  the 
material  ones,  before  he  could  be  held  to  have 
waived  the  fraud  by  signing  the  transfer,  was 
not  prejudicial   to  plaintiff. 

5.  Mines  and  minerals  «=974— Waiver  of  fraud 
aifeoting  resoission  of  transfer  of  Interest  In 
lease  not  dependent  on  knowledBe  that  trans< 
fares  knew  representations  ware  false. 

Waiver  of  fraud  by  execution  of  transfer  <^ 
Interest  In  oil  lease  with  knowledge  thereof 
does  not  depend  on  knowledge  that  the  trans- 
feree knew  he  was  falsifying  when  he  made 
representations  smounting  to  statement  of 
opinion  to  procure  an  option  on  such  interest, 
whether  such  option  was  binding  or  not. 

6.  Mines  and  minerals  ^994— 'Falsity  of  an 
opinion  representation  to  obtain  option  on  In- 
terest In  lease  held  not  ipaterial  as  affooting 
right  to  rescind. 

Falsity  of  an  opinion  representation  that  a 
nearby  well  looked  like  a  dry  hole,  made  to 
obtain  an  option  on  an  interest  in  an  oil  lease, 
was  not  material  as  affecting  right  to  rescind 
the  transfer  of  such  interest,  where  nothing 
was  done  to  prevent  a  fair  test  of  the  well,  and 
the  assignor  did  nothing  to  inform  himself  in 
relation  thereto. 

7.  Appeal  and  error  €=>  1 067— Failure  to  In- 
struct that  party  suing  to  rescind  must  have 
had  knowledge  before  he  could  waive  fraud 
held   not  prejudiolal. 

Where  plaintifE,  after  discovering  the  falsity 
ot  defendant's  representation  that  an  oil  well 
on  land  near  his  lease  was  a  dry  hole,  signed 
a  transfer  Of  his  lease  to  defendant,  he  was 
not  prejudiced  by  the  failure  of  the  court  to 
charge  that  he  must  have  known  that  defendant 
knowingly  faisined  before  he  could  be  adjudg- 
ed to  have  waived  Ae  fraud;  the  discovery  of 
the  falsity  leading  inevitably  to  the  conclusion 
that  defendant  knew  it  was  false  when  made. 

8.  Mines  and  minerals  «s»74— Fraud  in  obtain- 
ing option  on  interest  In  lease  waived  by 
transfer  after  notice  of  misrepresentation* 
a*  to  nearby  well. 

If  waiver  ot  fraud  in  obtaining  an  option 
on  an  interest  in  an  oil  lease  depended  on 
knowledge  of  the  false  representations  about  a 
nearby  well,  the  fraud  was  waived  bv  a  trans- 
fer without  further  inquiry,  after  being  advised, 
by  others  that  the  well  was  a  good  producer; 
it  having  come  in  the  same  or  the  previous  day, 
and  being  the  talk  of  the  town. 

9.  Mines  and  minerals  «=>74— Charge  a*  to 
waiver  of  fraud  by  signing  transfer  properly 
refused  for  falling  te  submit  snfflcien<^  of 
knowledge  of  fraud. 

In  an  action  to  rescind  a  transfer  of  an 
interest  in  an  oil  lease  «a  'the  ground  of  fraud 
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in  obtaining  an  option,  a  special  cbar^e  that 
plaintiff  did  not  waive  tlie  fraud  by  signing  the 
transfer  after  discoTering  the  falsity  of  rep- 
resentations, unless  he  Icnew  of  defendant's 
bod  faith,  waa  properly  refused  for  failing  to 
submit  the  question  as  to  whether  or  not  the 
knowledge  he  bad  was  sufficient  to  put  him  on 
inquiry. 

10.  Mines  and  minerals  €=>74— In  suit  to  re- 
scind transfer  of  Interest  In  lease,  charge  as 
to  waiver  of  fraud  held  erroneous  as  to  ne- 
oMslty  of  knowledge  of  bad  faith. 

In  an  action  to  rescind  a  transfer  of  an  in- 
terest in  an  on  lease  on  the  ground  of  fraud,  a 
charge  that,  unless  the  plaintiff,  before  he  exe- 
cuted the  transfer,  knew  all  the  facts  with 
reference  thereto,  the  representations  were 
falao,  and  that  the  defendant  at  the  time  knew 
the  facts  and  failed  to  communicate  the  same, 
waa  erroneous,  as  not  confining  the  necessity 
of  the  plaintiff's  knowledge  of  l>ad  faith  to  the 
one  opinion  representation  that  a  well  being 
drilled  on  nearby  land  was  to  be  a  dry  hole. 

11.  Mines  and  minerals  ®=37^-Fraud  In  ob- 
taining option  on  Interest  In  lease  may  be 
waived  by  executing  final  asslgnmont  if  as- 
signor only  knows  material  facts. 

Fraud  in  obtaining  an  option  on  an  interest 
in  an  oil  lease  may  be  waived  by  execution  of 
the  final  assignment,  if  assignor  only  has  Icnowl- 
edge  of  the  material  facts,  and  need  not  know 
all  the  facta  with  reference  to  the  transaction. 

12.  Trial  <&=>I94(I  I)— Charge  on  fraudulent 
representatiois  held  erroneous  as  on  weight 
of  the  evidenoe. 

In  an  action  to  cancel  an  oil  lease  on  the 
ground  of  fraudulent  representations,  a  re- 
quested charge,  stating  as  a  matter  of  law  that 
a  certain  fact  was  material  and  a  certain  other 
fact,  taken  alone,  was  not  material,  held  er- 
roneous as  on  the  weight  of  the  evidence. 

13.  Trial  ®=>26 1— Special  charge  properly  re- 
fased,  unless  correct  in  all  Its  parts. 

A  special  charge  should  be  refused  unless 
correct  in  all  its  parts;  the  trial  court  being 
under  no  obligation  to  separate  the  correct 
from  the  incorrect  portions. 

14.  Appeal  and  error  «=>I002— Verdlot  on  eon- 
flieting  evidence  not  disturbed. 

Where  the  evidence  was  conflicting,  verdict 
rendered  by  the  Jury  will  not  be  disturbed  on 
appeal. 

Error  to  Court  of  Civil  Appeals  <rf  Sev- 
enth Supreme  Judicial  District. 

Suit  by  A.  Zundelowltz  against  Ed  Wag- 
goner and  another.  Prom  a  judgment  of  the 
Court  of  Civil  Appeals,  reversing  a  judgment 
for  defendants  (211  S.  W.  698),  defendants 
bring  error.  Reversed,  and  Judgment  of  dis- 
trict court  alflnned. 

BuIIlngton,  Boone,  Humphrey  tc  Hoffman, 
of  Wichita  Falls,  for  plaintiffs  in  error. 

Carrigan,  Britain  &  Montgomery,  of  Widi- 
Ita  Falls,  for  defendant  In  error. 


POWELL,  3.  This  snlt  was  filed  In  the 
district  court  of  Wichita  county,  Tex.,  by  A. 
Zundelowltz  against  Ed  Waggoner  and  W. 
W.  Silk,  praying  for  a  rescission  and  cancel- 
lation of  a  certain  transfer  and  assignment 
of  an  oil  and  gas  lease,  executed  by  defend- 
ant In  error  on  May  14,  1917,  and  further 
praying,  in  the  alternative,  for  his  damages 
In  the  sum  of  $18,000.  All  of  the  parties  had 
been  jointly  Interested  in  an  oil  lease  cover- 
ing 348%  acres  of  land,  the  interest  of  Zun- 
delowltz being  an  undivided  one-fourth.  On 
the  date  last  mentioned,  the  latter  conveyed 
his  Interest  therein  to  Waggoner  for  a  cash 
consideration  of  $37.50  per  acre.  Waggoner 
then  conveyed  to  Silk  an  undivided  one-half 
of  this  Interest  he  had  purchased  from  Ztin- 
delowltz. 

The  petition  alleged  that  an  oil  well  was 
being  drilled  on  the  Burnett  ranch  about  one 
mile  from  said  lease;  that  about  May  12, 
1917.  Waggoner  and  Silk  became  Informed 
that  the  well  above  mentioned  was  being 
brought  In,  and  was  showing  up  for  a  good 
well;  that  they  then  conspired  together  to 
defraud  Zundelowltz  out  of  his  Interest  in 
the  lease  on  said  348%  acres;  that  In  pur- 
suance of  said  conspiracy  they  made  certain 
false  representations  to  him  with  reference 
to  said  well  and  lease,  and  concealed  certain 
ol^r  Information  with  reference  thereto, 
thereby  obtaining  an  option  from  the  latter 
on  May  13,  1917.  covering  his  one-fourth  In- 
terest in  said  lease;  that  the  assignment 
was  executed,  as  aforesaid,  the  next  day; 
that  at  that  time  he  was  still  in  ignorance 
of  the  true  facts  about  the  oil  well  develop- 
ment near  the  lease. 

Waggoner  and  Silk  answered  by  general 
and  special  exceptions  and  general  denial; 
they  specially  denied  that  they  defrauded 
Zundelowltz,  or  concealed  any  information 
from  him  which  it  was  their  duty  to  Impart : 
they  further  pleaded  that  Zundelowltz  had 
the  same  opportunity  to  know  of  the  develop- 
ment on  the  Burnett  ranch  and  the  bringing 
in  of  the  Gnlf  Production  well  thereon,  as 
they  did,  and  that  he  was  fully  advised  even 
before  the  option  was  signed;  that  in  any 
event,  before  the  final  assignment  was  exe- 
cuted to  Waggoner  on  May  14,  Zundelowltz 
did  have  knowledge  of  all  the  material  facts 
about  the  development  on  the  Burnett  ranch, 
and,  even  if  he  had  been  defrauded  in  the 
beginning,  his  act  In  executing  the  final  as- 
signment and  completing  the  executory  con- 
tract and  option  amounted  to  a  waiver  and 
condoneroent  of  the  alleged  fraud,  and  a 
ratification  and  confirmation  of  the  option 
contract  which  he  alleged  Waggoner  had  se- 
cured by  misrepresentation  and  concealment. 
The  answer  further  alleged  that  the  actions 
and  conduct  of  Zundelowits  in  the  premises 
estopped  him  from  seeking  to  cancel  his 
transfer  of  his  undivided  interest  In  said 
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lease,  or  to  seek  damages  by  leason  thereof. 

The  case  was  tried  before  a  Jury,  which, 
In  response  to  a  general  charge  of  the  conrt, 
returned  a  general  verdict  for  Waggoner  and 
Silk.  Complying  with  the  jury's  verdict,  the 
Judgment  of  the  court  was  that  Zundelowltz 
take  nothing  by  his  suit,  and  that  Waggoner 
and  Silk  go  hence  and  recover  their  costs. 

In  due  course,  Zundelowltz  appealed  from 
the  judgment  of  the  trial  court  to  the  Court 
of  ClvU  Appeals  at  Fort  Worth,  whence  the 
esse  was  transferred  to  the  Court  of  ClvU 
Appeals  at  Amarlllo.  The  latter  conrt  en- 
tered judgment  reversing  the  judgment  of 
the  trial  court  and  remanding  the  case  for 
anotter  trial.  See  211  S.  W.  598.  Waggon- 
er and  Silk.  In  due  time,  flled  a  motion  for 
rehearing  In  the  Court  of  Civil  Appeals, 
which  was  overruled.  In  due  course  there- 
after they  sued  out  a  writ  of  error  to  the 
Supreme  Court,  which  was  granted. 

The  controlling  questions  on  this  appeal 
Involve  paragraph  6  of  the  general  diargie  of 
the  court,  and  special  charge  No.  2,  requested 
by  Zundelowlta  In  connection  therevrtth,  and 
refused  by  the  court  Said  paragraph  No.  6 
1b  as  follows: 

"If  yon  find  and  believe  from  the  evidence 
that  Ed  WaBgoner  did  make  the  representations 
as  alleged  by  A.  Znndelowits,  and  that  said 
representations  were  false,  and  that  said  Ed 
Waggoner  knew  them  to  be  false,  and  that  A. 
Zundelowite  did  rely  npon  the  same,  and  wa* 
hiduced  thereby  to  eeU  said  lease  to  the  said 
Waggoner,  nevertheless,  if  you  further  find  and 
believe  from  the  evidence  that  A.  Zundelowita 
discovered  the  falsity  of  said  representations, 
if  they  were  false,  before  he  signed  the  trans- 
fer of  said  lease  to  the  said  Waggoner,  and, 
having  said  knowledge  and  knowing  the  falsity 
of  said  representations,  if  they  were  false, 
signed  and  delivered  the  transfer  of  said  lease 
to  the  said  Waggoner,  yon  will  find  for  the  de- 
fendants." 

Said  special  charge  No.  2  Is  as  follows: 
"In  connection  with  paragraph  6  of  the 
conrf s  diarge,  you  are  charged  that,  before 
yon  can  find  for  the  defendanto  under  said 
paragraph,  you  must  believe  that  A.  Zundelo- 
wltz, before  he  executed  and  delivered  the 
transfer  of  the  lease,  knew  all  the  facts  with 
reference  to  the  transaction;  that  is,  he  must 
have  known  that  the  representations  were  false, 
and  he  must  have  known  that  Ed  Waggoner  at 
the  time  said  representations  were  made  knew 
the  facts  with  reference  to  said  weU,  or  had 
Information  with  reference  to  same,  and  failed 
to  communicate  the  facts  within  his  knowledge^ 
and  it  would  not  be  sufficient  simply  for  you 
to  find  that  A.  Zundelowits  had  information 
before  he  made  said  transfer  that  the  well  bad 
been  brought  in." 

The  Court  «f  Civil  Appeals,  apparently 
ignoring  the  fact  that  both  the  pleadings 
and  evidence  account  for  many  fraudulent 
representations  as  being  involved  In  the  Is- 
sue of  waiver,  at  ratification  of  the  alleged 
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fraud,  limits  Its  fflscussion  of  the  correctness 
of  the  above  charge  to  only  one  phase  of  the 
testimony,  to  wit:   Zundelowltz  testified: 

"I  wanted  to  set  this  trade  aside  because  he 
[Waggoner]  said  it  was  to  be  a  dry  hole,  and 
on  the  basis  of  that  he  was  going  to  sell  it. 
It  made  a  big  difference  to  me  whether  it  was 
going  to  be  a  dry  hole.  If  I  had  known  the 
well  was  a  producing  well,  I  would  not  have 
sold  it  for  $37.50." 


In  line  with  the  above  limitation  of  the 
evidence,  said  court  announces  the  follow- 
ing general  principles  of  law 

"1.  Ordinarily,  misrepresentation  of  a  ma- 
terial fact  will  be  sufficient  to  support  an  ac- 
tion for  fraud,  whether  the  person  making  it 
knew  that  it  was  false  or  not.  One  making  a 
statement  of  fact  as  a  basis  of  negotiations  is 
bound  to  know  whether  it  is  true,  and  bad  faith 
is  not  in  such  cases  a  necessary  element  of 
an  action  for  fraud.  In  this  case,  however,  the 
statement  in  reference  to  the  well  was  made 
in  the  form  of  the  expression  of  an  opinion, 
and  it  is  generally  true  that  a  statement  of  an 
opinion  will  not  form  the  basis  of  an  action  for 
fraud.  There  are  exceptions  to  this  rule,  bow- 
ever.  Where  an  opinion  is  expressed  for  the 
purpose  of  deceiving  as  to  a  matter  which  has 
within  the  knowledge  of  the  person  expressing 
it  ceased  to  be  a  matter  of  opinion,  and  is 
thereby  made  the  means  of  a  misrepresentation 
or  concealment  of  a  fact,  it  may  form  the 
predicate  for  actionable  fraud.  Houston  v. 
DameU  Lumber  Co.,  146  &  W,  1063;  Olston 
V.  Oregon  Water  Power  &  B.  Co.,  62  Or.  343, 
96  Fac.  1096,  97  Fac.  638,  20  li.  B.  A.  (N.  S.) 
926;  20  Cyc.  18;  12  B.  O.  li.  p.  248;  MudsiU 
Mining  Oa  v.  Watrous,  61  Fed.  168,  0  G.  C.  A. 
416. 

"2.  Fraud  which  renders  a  contract  voidable 
may  be  waived  or  condoned,  and  the  contract 
ratified  by  the  party  defrauded,  bnt  acts  relied 
upon  as  ratification  must  be  done  after  the  per- 
son defrauded  'has  obtained  full  knowledge  of 
all  the  material  facts  involved  in  the  transac- 
tion, has  become  fully  aware  of  its  imperfection 
and  of  his  own  rights  to  impeach  it,  or  ought 
and  might,  with  reasonable  diligence,  have  be- 
come so  aware.'  2  Fomeroy  (3d  Ed.)  par. 
964;  North  American  Accident  Insurance  Co. 
V.  Miller,  193  S.  W.  768;  Ingram  v.  Abbott,  14 
Tex.  Civ.  App.  683,  38  S.  W.  626;  Black  on 
Bescission   and    Cancellation,    par.   691. 

"3.  If  bad  faith  on  the  part  of  Waggoner  in 
making  the  representation  as  to  the  well  was 
material  in  determining  whether  fraud  had 
been  committed,  it  necessarily  follows  that 
knowledge  on  the  part  of  Zundelowltz  as  to 
such  bad  faith  was  also  a  material  fact  in  de- 
termining whether  he  had  waived  the  fraud  by 
executing  the  transfer.  The  charge  of  the  court 
does  not  therefore  correctly  present  the  issue 
of  ratification  as  made  by  the  evidence.  This 
was  called  to  the  court's  attention,  both  by  ob- 
jections to  the  charge  and  by  the  request  for 
instructions  referred  to.  We  think  the  charge 
requested  should  have  been  given." 

Said  court  assigns  no  other  reas(m  for  re- 
versing and  remanding  the  Judgment  of  the 
trial  court 
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According  to  the  view  of  the  Court  of  CMl 
Appeals,  before  ZnndeloMrltz  can  be  held  to 
have  waived  the  alleged  fraud,  three  things 
were  necessary:  (1)  E^lse  representations 
must  have  been  made;  (2)  Waggoner  mast 
have  known  that  they  were  false  when  he 
made  them;  (3)  Zundelowits  must  have 
known,  not  only  their  falsity,  but  also  that 
Waggoner  knew  they  were  all  false  when 
made. 

[1]  If  none  of  the  alleged  misrepresenta- 
tions involved  an  opinion,  but  all  were  state- 
ments of  actual  facts,  then  we  are  sure  no 
one  will  contend  for  a  moment  that  para- 
graph 6  of  the  court's  general  charge  is  er- 
roneous, so  far  as  Zundelowitz  is  concerned. 
Numerous  authorities  can  be  cited  In  sup- 
port of  this  proposition,  but  we  content  our- 
selves by  referring  to  a  very  excellent  opin- 
ion by  justice  Lurton  of  the  United  States 
Circuit  Court  of  Appeals  In  the  case  of  Simon 
V.  Goodyear  Metallic  Rubber  Shoe  Co.,  105 
Fed.  573,  44  C.  C.  A.  612,  52  I*  R.  A.  745. 
In  that  case,  the  very  contention  Zundelo- 
witz here  makes  was  before  the  court.  It 
is  also  true  that  the  facts  in  that  case  are 
similar  to  those  in  the  case  at  bar.  In  tliat 
)n  each  case  there  was  a,  preliminary  con- 
tract, binding  on  its  face.  That  court,  speak- 
ing through  the  distinguished  Jurist  above 
named,  said: 

"But  it  is  said  that  plaintiff  did  not  have 
fall  knowledge  of  the  deceit,  in  that  he  did  not 
know  before  full  performance  that  Rodenluch 
or  his  principal  knew  the  falsity  of  his  repre- 
sentations, and  that  this  fact  was  not  discov- 
ered until  it  came  out  in  the  evidence  in  this 
case.  Bat  plaintiff  did  discover  as  early  as 
May,  1895,  that  the  factories  which  had  been 
operated  before  April  18,  1886,  by  the  Bnbbet 
Reclaiming  Company  were  in  full  operation, 
each  for  itself,  and  that  each  was  in  the  market, 
actively  competing  for  old  rubber  waste.  The 
actionable  misrepresentation,  upon  plaintiff's 
theory  of  the  case,  was  that  these  factories 
were  out  of  business,  and  therefore  would  not 
be  competitors  in  the  market  for  the  material 
he  undertook  to  coUect  and  sell  to  plaintiff. 
It  was  not  of  the  essence  of  his  case  that 
Rodenbach  knew  his  representations  to  be 
false.  If  be  made  the  represcDtatioD,  which  it 
is  claimed  he  did  make,  with  the  purpose  of 
procuring  the  contract  in  question,  and  with 
the  intent  that  the  plaintiff  should  act  upon  it, 
without  knowledge  as  to  whether  it  was  true  or 
not,  it  would  be  a  false  representation  within 
the  rule..  Cooper  v.  Schlesinger,  111  U.  S.  148; 
155,  4  Sup.  Ct  360,  28  U  Bd.  382;  Iron  Co. 
V.  Bamford,  150  U.  S.  665,  14  Sup.  Cfc  219, 
87  L.  Ed.  1215.  Fraud  is  not  waived  unless 
there  be  conduct  inconsistent  with  a  purpose  to 
disaffirm  the  contract  after  fuU '  knowledge  of 
the  facts  which  constitute  the  fraud,  and  raise 
an  election  whether  the  defrauded  party  wUl 
go  on  with  the  contract,  or  disaffirm  what  has 
been  done.  Mining  Co.  v.  Watrous,  9  C.  C.  A. 
415,  61  Fed.  163;  Alger  v.  Keith  (decided  by 
this  court  November  7,  1900)  105  Fed.  106; 
Mozon  V.  Payne,  8  Ch.  App.  881.     But  full 


knowledge  of  a  fraud  does  not  mean  that  the 
party  defrauded  shall  have  knowledge  of  all 
of  the  evidence  tending  to  prove  the  fraud.  If 
he  have  knowledge  of  the  material  facts  which 
go  to  make  up  the  case  of  deceit  aa  practiced 
upon  him,  it  is  sufficient  to  make  him  elect 
whether  be  will  go  on  with  the  contract,  or  stop 
short  and  sue  for  the  loss  he  has  already  suf- 
fered. Bach  r.  Tuch,  26  N.  B.  1019,  126  N. 
Y.  53. 

"When  the  plaintiff  learned,  as  he  did  hi  May, 
1896,  that  the  several  factories  which  had  been 
operated  by  the  Rubber  Reclaiming  Company 
bad  not  gone  out  of  business  of  reclaiming  old 
rubber,  but  were  actively  prosecuting  that  busi- 
ness, and  in  the  market,  each  for  itself,  com- 
peting for  waste  rubber,  he  knew  the  material 
facts  which  went  to  make  his  case  for  deceit. 
By  thereafter  deliberately  proceeding  with  the 
execution  of  the  contract,  he  waived  the  de- 
ceit and  affirmed  the  contract.  Upon  tliis 
ground  the  direction  to  the  jury  to  find  for  the 
defendant  was  correct,  and  the  Judgment  ia 
aceoramgly  affirmed." 

[2, 1]  The  only  misrepresentation  wbldi 
oould  possibly  be  construed  as  being  merely 
an  opinion  la  the  one  centered  upon  by  the 
Court  of  Civil  Appeals.  On  croes-examlna- 
tion,  Zundelowitz  testified  that  Waggoner 
said,  in  speaking  of  the  new  weU,  "that  It 
was  to  be  a  dry  hole,  and  on  the  basis  of 
that,  he  was  going  to  sell  it"  This  was  not 
an  expressiMi  of  an  opinion.  It  was  a  state- 
ment of  fact,  based  upon  apparent  knowledge. 
It  was  not  a  statement  that  It  looked  like  a 
dry  hole,  or  might  be  one.  He  is  alleged  to 
have  said,  "it  was  to  be  one."  We  doubt  If 
any  of  the  misrepresentations  Involved  only 
an  opinion.  If  it  be  said  that  Zundelowitz 
contradicted  himself  on  the  exact  language 
used  by  Waggoner,  then  the  Jury  should 
have  been  asked  to  pass  upon  which  part  of 
his  testimony  was  true,  and,  therefore, 
whether  a  statement  of  fact  or  only  an  <^tln- 
lon.  No  such  instruction  was  requested  by 
Zundelowitz.  In  any  event,  as  most  of  the 
alleged  misrepresentations  were,  undoubted- 
ly, not  matters  merely  of  opinion,  paragraph 
6  of  the  court's  charge  was  correct,  in  the 
absence  of  an  objection  by  counsel  for  Zun- 
delowitz tluit  It  did  not  distinguish  between 
the  kinds  of  mlsrepresentatlooa  and  apply 
the  law  accordingly.  No  such  objection  Is 
found  in  the  record.  The  objections  were 
that  the  charge  was  erroneous  because  It  did 
Dot  require  that  Zundelowitz  know  that  Wag- 
goner knew  all  the  representations  were  false 
when  made.  Therefore  paragraph  6  must 
stand,  as  we  view  it 

[4]  Paragraph  No.  6  of  the  general  charge 
of  the  court  requires  that  Zundelowitz  must 
have  discovered  the  falsity  of  all  the  r^re- 
sentatlons  of  Waggoner,  and  not  merely  his 
material  representations,  b^ore  the  former 
could  be  held  to  have  waived  said  fraud. 
That  charge  was  prejudicial  to  Waggoner, 
but  Zundelowitz  cannot  be  heard  to  complain. 

[t]  Buti  admit,  for  the  sake  of  aigtunenl; 
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(isi 
that  Waggon»  told  Zundelowltz  the  well 
was  likely  to  be  a  dry  hole,  and  that  said 
statement  was  an  opinion,  and  not  one  of 
fact,  we  still  believe  paragraph  6  of  tKe 
court's  general  charge  correct,  and  that  It 
was  not  necessary  for  said  charge  to  Include 
an  Instruction  that  Zundelowltz's  waiver  of 
this  fraud  depended  upon  his  knowledge  that 
Waggoner  knew  he  was  falsifying  when  he 
made  his  representations. 

There  is  an  authority  of  excellent  standing 
which  has  passed  upon  the  very  contention 
made  in  this  connection  by  counsel  for  de- 
fendant in  error.  The  Supreme  Court  of 
California,  in  a  very  recent  case,  has  express- 
ly overruled  t}ie  same  in  a  very  similar  fact 
case.  See  Thomas  v,  Bircli,  178  Cal.  483,  173 
Paa  1102.  In  that  case,  the  majority  stock- 
holders of  an  oil  .oompcmy  decided  to  dis- 
courage the  minority  stockholders,  depreciate 
the  value  of  the  stock  of  the  corporatloD, 
and  buy  them  out  for  a  nominal  oonslderar 
tlon.  The  company  had  four  small  producing 
wells.  A  fifth  was  being  drilled,  and  when 
nearing  completion  it  made  a  very  favorable 
Bhowlpg  for  a  large  producer.  It  finally 
came  in  that  way,  but  was  purposely  choked 
ofF  by  the  conspirators.  In  April,  1911,  the 
injured  parties  sold  their  stock,  having  giv- 
en an  option  on  it  about  60  days  before.  The 
plaintiffs  admitted  that  they  knew  about 
the  value  of  this  well  No.  5  before  they  final- 
ly sold  their  stock,  but  said  they  did  not 
know  that  the  conspirators  had  practiced 
thclf  fraud  upon  them  until  two  years  later. 
The  trial  court  sustained  a  general  demurrer 
to  the  petition,  and  the  Supreme  Court  of 
California  affirmed  that  action.  The  court 
held  that  the  evidence  showed  that  plaintiff, 
before  finally  Belling  the  stock,  knew  that 
well  No.  5  had  been  opened  tor  production, 
and  all  about  the  value  thereof,  and  the  ef- 
fect of  Its  development  upon  the  value  of 
the  stock,  and  that  nothing  else  was  material. 
We  quote  from  the  court's  (q;>inlon  in  the 
California  case  as  follows: 

"A  binding  contract  arose  for  the  first  time 
when  Birch,  on  April  18,  1911,  made  payment 
and  took  the  stock.  But  the  plaintiff's  own 
pleading  alleges  that  on  April  10,  1911,  eight 
days  before  paymeat  of  the  pnrcbese  price,  'he 
leaned  that  well  No.  6  had  been  opened  for 
production,  and  the  farther  aUegations,  fairly 
construed,  amount  to  an  admission  that  He  then 
learned  all  about  the  well  and  its  valne  and  the 
effect  of  its  development  upon  the  value  of  the 
shares.  At  that  time  it  was  still  within  his 
power  to  revoke  the  option  and  retain  his  stock. 
Instead  of  so  doing,  he  allowed  the  defendant 
to  go  on  and  consummate  the  purchase,  took  the 
agreed  price,  and  then,  after  a  lapse  of  some 
three  years,  charges  fraud  in  a  transaction 
which  he  voluntarily  carried  into  effect,  after 
full  knowledge  of  the  facts.    This  be  cannot 
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at  bar.  He  said  that  Well  No.  5  would  not 
be  a  good  producer.  It  Is  exactly  like  the 
present  case  on  the  facts.  The  only  difTer- 
ence  in  the  cases  Is  that  the  California  court 
held  that  the  conspirators  had  no  (^tlon  on 
the  stock  binding  upon  its  face.  We  have 
consideralde  doubt  about  the  binding  efTect 
of  the  option  In  the  instant  case,  but  we 
waive  that,  and  admit  for  present  purposes, 
that  it  is  binding.  We  do  not  think  its  bind- 
ing effect  is  material,  and  we  believe  that 
the  California  court  would  have  rendered  the 
same  decision,  had  the  option  In  that  case 
been  binding.  In  discussing  this  very  propo- 
sition, that  court  said: 

"Strong  anthority  may  be  dted  for  the  view 
that,  even  if  there  had  bean  e  contract  of 
purchase  and  sale,  binding  upon  both  parties, 
the  seller  could  not,  where  he  discovered  th« 
fraud  while  the  contract  remained  wholly  exec- 
utory, deliver  the  property  and  receive  the  pur- 
chase price,  and  still  maintain  an  action  for 
damages  for  the  fraud.  McDonough  v,  Wil- 
liams, 77  Ark.  261,  92  S.  W.  783,  8  U  B.  A. 
(N.  S.)  452,  7  Ann.  Cas.  276;  Thompson  v. 
Libby,  36  Minn.  287,  31  N.  W.  52;  Baird  v. 
Mayor  of  N.  T.,  96  N.  T.  567,  676.  In  Thomp- 
son T.  Libby,  supra,  the  court  said:  'To  allow 
a  person  who  has  disGoverod  the  fraud  while 
the  contract  is  still  wholly  executory  to  go  on 
and  execute  it  and  then  sue  for  the  fraud  looks 
very  much  like  permitting  him  to  speculate 
upon  the  fraud  of  the  other j>arty.  It  is  vir- 
tually to  allow  a  man  to  recover  for  self-in- 
flicted injuries.'  It  is  not  necessary,  for  the 
purposes  of  the  present  case,  to  go  so  far." 

In  connection  with  the  practice  of  permit- 
ting a  person,  after  knowledge  that  he  has 
been  the  victim  of  false  representations,  to 
go  ahead  with  an  executory  contract,  and 
then  try  to  "rue  back,"  we  are  in  accord  with 
the  United  States  Circuit  Court  of  Ai^eals 
in  the  case  of  Kingman  v.  Stoddard,  85  Fed. 
740,  29  C.  C.  A.  413.    The  court  there  says: 

"For  example,  if  one  by  the  Imposition  of 
fraudident  practices  has  been  induced  to  pur- 
chase goods,  and  after  their  receipt  discovers 
the  fraud,  he  may  rescind,  or  may  affirm  and 
have  his  action  for  the  deceit.  But  if,  before 
delivery  of  the  goods,  he  has  discovered  the 
fraod,  he  may  not  then  accept  the  goods,  and 
still  have  an  action  for  deceit  He  bad  sus- 
tained no  injury  prior  to  the  discovery  of  the 
fraud.  He  was  under  no  legal  obligation  to 
execute  a  contract  imposed  upon  him  through 
fraud.  Fraud  without  damage,  fallen  or  in- 
evitable, is  not  actionable.  The  loss  arises  from 
his  acceptance  of  the  goods.  This  being  done 
with  knowledge  of' the  fraud,  he  has  volun- 
tarily brought  upon  himself  the  injury.  'Vol- 
enti non  fit  injuria.'  With  respect  to  an  exec- 
utory contract  voidaUe  by  reason  of  fraud, 
the  defrauded  party,  with  knowledge  of  the 
deceit  practiced  upon  him,  may  not  play  fast 
and  loose.  He  cannot  approbate  and  reprobate. 
He  must  deal  with  the  contract  and  with  the 
wrongdoer  at  arm's  length.  He  may  not,  with 
knowledge  of  the  fraud,  speculate  npon  the  ad- 
vantages or  disadvantages  of  ths  contract,  re- 
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ceiying  Its  benefits,  and  at  the  same  time  re- 
padiate  its  obligations.  Orymea  v.  Sanders,  93 
U.  S.  S6,  62;  Mclean  ▼.  Clapp,  141  U.  S.  429, 
12  Sup.  Ct.  29.  Fraud  is  not  actionable  wiien 
the  defrauded  party,  before  performance  and 
after  knowledge  of  the  fraud,  voluntarily  rati- 
fies and  exacts  performance  of  the  contract  by 
the  other  party  thereto." 

Paragraph  6  of  the  court's  charge  was  on- 
erous enough  on  the  plaintiffs  in  error,  in 
our  jadgment,  whether  the  representations 
were  matters  of  fact  or  opinions.  For  the 
same  reason,  special  charge  No.  2,  requested 
by  Zundelowltz,  would  have  been  erroneous. 

[6]  Further,  if  It  be  held  that  this  particu- 
lar representatioa  about  the  dry  h(de  was 
an  expression  of  an  opinion  only,  then  we 
doubt  If  it  was  material  In  any  event,  for  it 
probably  could  not  be  the  basis  of  an  action 
for  fraud.  The  Court  of  Civil  Appeals  an- 
nounces some  rules  In  this  connection,  and 
in  support  thereof  dtes,  among  other  cases, 
that  of  Mudsill  Mining  Co.  y.  Watrous  et  al., 
61  Fed.  163,  9  a  G  A.  415.  Justice  Lurton, 
in  that  case,  lays  down  the  following  rules 
In  tills  same  connection,  with  which  we  are 
in  hearty  accord.    He  says: 

'^t  is  perhaps  too  well  settled  to  admit  of 
controversy  that  a  misrepresentation,  in  order 
to  constitute  fraud,  must  be  an  affirmative 
statement  of  some  material  fact,  and  not  a 
mere  expression  of  opinion.  Gordon  v.  Butler, 
105  U.  S.  663;  Development  Co.  v.  Silva,  125 
U.  S.  247,  8  Sup.  Ct.  881.  This  distinction  be- 
tween the  misrepresentation  of  a  fact  and  the 
expression  of  an  opinion  is  peculiarly  applicable 
in  the  sale  of  a  property  so  speculative  and 
nneertain  as  a  silver  mine.  In  Jennings  r. 
Bronghton,  17  Beav.  234,  which  was  a  case 
brought  to  set  aside  the  sale  of  shares  in  a 
mining  venture  on  account  of  fraud  in  the 
sale.  Knight  Bruce,  L.  J.,  said:  'First,  In  the 
statements  or  representations  concerning  the 
mine,  was  there  any  untrue  assertion  material 
in  its  nature;  that  is  to  say,  which,  taken'  as 
true,  added  substantially  to  the  value  or  prom- 
ise of  the  mine,  and  was  not  evidently  conjec- 
tural merely?' 

"The  representations  made  verbally,  and 
which  it  is  alleged  were  false,  related  alone 
to  the  average  richness  of  the  exposed  body 
of  ore.  Though  in  form  the  affirmation  of  a 
tact,  yet,  when  applied  to  the  subject-matter 
of  the  negotiation,  it  was  in  its  very  nature 
conjectural,  and  amounted  to  an  expression  of 
opinion.  But  this  rule  .that  a  mere  expression 
of  an  opinion  will  not  constitute  fraud  must  not 
be  pushed  beyond  the  reason  for  the  rule.  If  a 
false  statement  is  to  be  given  immunity  be- 
cause it  is  mere  "puffing*  or  'trade  talk,'  and 
only  the  expression  of  an  opinion,  it  is  because 
the  party  to  whom  the  opinion  is  addressed  has 
no  right  to  rely  upon  the  mere  expression  of  an 
opinion,  and  is  assumed  to  have  the  ability  and 
opportunity  of  forming  his  own  opinion  and 
coming  to  an  Independent  judgment  In  speak- 
ing of  the  difference  between  the  legal  effect 
of  a  representation  as  to  a  fact  and  the  expres- 
sion of  an  opinion,  Mr.  Pomeroy  says:  "The 
reason  is  very  simple:    While  the  person  ad- 


dressed has  a  right  to  rely  on  any  assertion 
of  a  fact,  he  has  no  right  to  rely  upon  the  mere 
expression  of  an  opinion  held  by  the  party  ad- 
dressing him,  in  whatever  language  such  expres- 
sion be  made.  He  is  assumed  to  be  equally 
able  to  form  his  own  opinion,  and  to  come  to 
a  correct  Judgment  in  respect  to  the  matter,  as 
the  party  with  whom  he  is  dealing,  and  cannot 
Justly  daim,  therefore,  to  have  been  misled  by 
the  opinion,  however  erroneous  it  may  have 
been.'    Pomeroy,  Eq.  Jur.  par.  S78. 

"If,  therefore,  the  party  making  false  state- 
ments as  to  a  matter  conjectural  in  its  cliar- 
acter,  and  therefore  relating  to  a  matter  of 
opinion,  actively  intervenes  to  prevent  inves- 
tigation' and  the  discovery  of  the  truth,  and 
such  intervention  be  effective  in  the  conceal- 
ment, of  the  facts  and  in  the  deception  of  the 
buyer,  a  clear  case  of  operative  fraud  is  made 
out.  In  every  such  case  immunity  will  not  be 
extended  to  false  expressions  of  opinion,  upon 
the  ground  of  'puffing'  or  trade  talk,'  if  it 
appear  that  the  vendor  has,  by  his  conduct, 
prevented  Investigation,  and  induced  relianca 
upon  the  statements  of  the  seller.  In  such  a 
case  the  subsequent  conduct  of  the  seller  in 
actively  preventing  the  buyer  from  the  forma- 
tion of  an  independent  opinion  so  connects  itself 
with  the  original  misrepresentation  as  to  be- 
come part  and  parcel  of  the  false  statement, 
and  amounts  in  law  to  the  false  affirmation  of 
a  fact.  A  false  representation  may,  and  most 
often  does,  consist  in  language  alone,  expressed 
or  written;  but  it  may  also  consist  in  conduct 
alone,  or  external  acts.  Whenever  the  purpose 
is  to  indace  belief  in  the  existence  of  a  fact 
which  does  not  exist,  every  word  and  acE  in- 
tended to  produce  conviction  and  induce  action 
becomes  a  misrepresentation  if,  through  their 
instrumentality,  the  party  upon  whom  they  are 
practiced  is  Induced  to  act  2  Pom.  Eq.  Jur. 
(  877.  The  gravamen  of  the  alleged  fraud  lies 
in  the  allegation  that  when  the  complainants 
undertook  to  examine  this  property,  and  form 
an  independent  Judgment  as  to  its  valne, 
through  the  active  and  willful  intervention  of 
defendants,  their  samples  were  rendered  un- 
trustworthy by  the  secret  admixture  of  silver 
in  a  form  in  which  it  did  not  exist  in  this  mine; 
that  the  purpose  was  to  give  to  these  samples, 
otherwise  representative  of  the  average  value 
of  the  ore  in  sight,  a  false  and  fictitious  value, 
which  would  confirm  the  untrue  statements  ex- 
pressed theretofore  as  to  the  silver  contents 
of  the  mine.  Now,  it  must  be  evident  that  H 
this  was  done,  a  most  abominable  fraud  was 
practiced,  and  that  no  court  would  suffer  a  con- 
tract resting  upon  such  a  foundation  to  stand." 

It  will  be  sew  that  the  liability  in  the  case 
Just  quoted  was  based,  not  alone  upon  the 
fraudulent  representations  expressing  as 
opinion,  but  also  upon  the  active  and  opera- 
tive fraud  thereafter  practiced  by  defend- 
ants in  "salting"  the  mine  and  preventing  a 
fair  test  In  the  case  at  bar,  it  became  th« 
duty  of  Zundelowltz  to  investigate  this  opin- 
ion expressed  by  Waggoner.  If  he  did  not 
do  so,  he  could  not  predicate  a  case  of  fraud 
thereon.  If  he  had  made  such  an  investiga- 
tion, Waggoner  would  still  not  have  been  li- 
able, because  of  said  opinion  rq^reseotatlon, 
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nnlesa  he  had  gone  further  and  done  aome- 
thing  to  prevent  Zund^owitz  from  making  a 
fair  test  of  said  well.  As  the*  latter  made 
no  effort  to  Inform  himself  aboat  the  well, 
and  as  Waggoner  did  nothing  to  prevent  his 
doing  so,  we  are  of  the  view  that  said  r^»- 
reseutatlon  was  immaterial,  and  coald  have 
been  etiminated  entirely.  Paragmph  6  of  the 
court's  charge  was  not  required  to  take  It 
into  account 

[7]  If  the  Jury  found,  under  paragraph  6 
of  the  court's  charge,  that  Znndelowitz  dis- 
covered the  falsity  of  Waggoner's  represen- 
tation that  the  well  looked  like  a  dry  hole, 
then  that  Inevitably  led  to  the  conclusion, 
as  we  see  It,  that  Zundelowlbs  knew  that 
Waggoner  knew  It  was  false  when  made.  On 
the  same  day  the  representation  was  made 
the  well  came  in.  It  was  not  a  dry  hcrie. 
Waggoner  was  an  experienced  oil  man  and 
scout  He  kept  up  with  the  news  in  matters 
of  that  kind.  The  whole  town  was  ezdted. 
Zundelowits,  knowing  the  representation  was 
false,  must  have  known  that  Waggoner  was 
not  Innocent  in  that  connection.  For  this 
reason,  Zundelowltz  was  not  prejudiced.  In 
any  event,  by  failure  of  the  court  to  charge 
that  he  must  have  known  that  Waggoner 
knowingly  falsified  before  he  oould  be  ad- 
Judged  grnilty  of  waiver. 

It  seems  to  be  the  theory  ct  counsd  for 
Zundelowltz  that  the  latter  was  bound  by 
'the  option  contract;  that  he  could  not  take 
any  steps  to  rescind  the  same  until  he  knew 
of  some  fraud  on  the  part  of  Waggoner  au- 
thorizing the  rescission ;  that  such  rescission 
could  be  based  only  upon  the  theory  that 
Waggoner  knowingly  told  an  untruth  when 
he  said  the  well  looked  like  a  dry  hole ;  that 
the  Jury  should  have  been  Instructed  that 
his  act  in  executing  the  final  contract  could 
not  be  a  waiver  of  his  right  of  rescission,  un- 
less he  knew  beforehand  of  Waggoner's  bad 
faith. 

[S]  Wittiont  abandoning  any  of  oar  Tiews 
already  expressed,  let  us  concede  for  the 
purpose  of  the  discussion  that  the  waiver 
by  Zundelowltz  did  depend  upon  his  Imowl- 
edge  of  the  fraud  of  Waggoner  in  making 
said  representation  about  the  dry  hole.  The 
Jury  returned  its  verdict  upon  one  or  both 
of  the  following  theories:  (1)  That  no  false 
representations  were  made;  (2)  that  if  they 
were  made  Zundelowltq  discovered  the  fal- 
sity thereof  before  signing  the  final  transfer, 
and  waived  the  said  fraud.  If  the  verdict 
was  upon  the  former  theory,  then  the  charge 
on  waiver  prejudiced  no  one.  If  It  was  np<» 
ttte  latter  theory,  we  must  assume  that  the 
Jury  found  that  Zundelowltz  knew  there  was 
a  fine  well  out  there  near  this  lease  before 
he  executed  the  final  ccmtract,  and  that  Wag- 
g<mer  had  told  him  an  tmtmtb  the  afternoon 
before,  in  saying  that  it  was  to  be  a  dry  hcrie. 
Paragraph  6  of  the  court's  charge  required 
the  Jury  to  find  tliat  mucb.  It  did  not  re- 
■qnire  mudi  stretch  of  the  Imagination  for 
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Zundelowltz  to  go  a  step  further  and  con- 
dude  that  Waggoner  knew  the  false  state- 
ment was  false  when  he  made  it  Viewing 
the  matter  as  ordinarily  prudent  persons 
would,  we  think  the  information  Zundelo- 
wltz did  have  was  enough  to  require  blm,  as 
a  matter  of  law,  to  delay  the  final  execution 
of  his  assignment  until  he  could  Inquire  into 
those  matters,  and  see  if  he  had  a  right  to 
rescind  his  option  contract  He  says  Wag- 
goner told  blm  Sunday  afternoon  that  the 
well  looked  like  a  dry  hole.  ESarly  the  next 
morning,  he  was  advised  by  others  that  It 
was  a  good  producing  welL  It  had  come  in 
on  Sunday,  and  possibly  Saturday  before.  It 
was  the  talk  of  the  town.  Under  these  cir- 
cumstances, it  became  his  duty  to  make  fur- 
ther inquiry  t>efore  dosing  the  deaL  He  did 
not  do  so,  but  went  ahead  and  signed  the 
transfer.  When  he  did  that,  he  ratified  and 
waived  the  fraud,  and  special  charge  No.  2, 
requested  by  his  counsel,  was  immaterial. 
The  general  charge  was  snffldent       * 

[>]  At  any  rat^  if  he  was  not  required,  as 
a  matter  of  law,  to  pursue  his  Inquiry,  after 
getting  an  that  information,  the  spedal 
charge  in  this  connection  should  have  been 
so  framed  as  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  or  not  the  knowledge  he 
already  had  was  sufildent  to  put  him  ui>on 
inquiry  before  executing  the  final  transfer. 
Only  in  the  event  they  answered  that  in  the 
negative  should  the  Jury  in  any  case  have 
been  told  that  the  waiver  depended  upon 
knowledge  by  Zundelowltz  of  the  bad  fbith 
of  Waggoner.  The  spedal  charge  did  not 
so  provide  and  it  was.  In  any  event,  properly 
refused. 

[10]  Said  spedal  charge  is,  of  course,  in 
error  in  not  confining  the  necessity  of  Zun- 
delowits's  knowledge  of  Waggoner's  bad  faith 
to  the  one  representation  involving  (mly  an 
opinicm. 

[11]  Not  only  was  special  charge  No.  2  er- 
roneous in  the  respects  above  mentioned,  and 
therefore  prc^erly  refused  by  the  trial  court, 
but  it  was  further  contended  that  Xt  was 
erroneous  In  this:  Said  spedal  charge  re- 
quired that  Znndelowitz  know  "all  the  facts 
with  r^erenoe  to  the  transaction,"  before  he 
could  be  hdd  guilty  of  waiver  in  executing 
the  final  assignment  The  Texas  courts  have 
never  announced  any  audi  law.  From  the 
very  beginning,  the  only  knowledge  required 
1«  of  the  material  facts.  See  Mitchell  v. 
Zimmerman,  4  Tex.  76,  61  Am.  Dec.  717: 
Lemmon'  t.  Hanley,  28  Tex.  219;  Jackson  v. 
Stockbrldge,  29  Tex.  394,  94  Am.  Dec.  290; 
Oaraon  v.  Kelley,  67  Tex.  379;  Miller  v.  Jan- 
nett,  63  Tex.  82;  Putman  t.  Bromwell,  73 
Tex.  466,  11  8.  W.  491;  Barrett  v.  Feather- 
stone,  89  Tex.  667,  36  S.  W.  11,  36  S.  W.  245; 
Downea  v.  Self,  28  Tex.  Civ.  App.  356,  67  S. 
W.  897;  Fumeaux  v.  Webb,  33  Tex.  Civ. 
App.  660,  77  S.  W.  828;  Katzenstdn  v.  Beid 
&  Co.,  41  Tex.  Civ.  App.  106,  91  S.  W.  860. 

In  fact  the  Court  of  Qivll  Ap]>eala 


Digitized  by 


Google 


728 


231  SOT7THWBSTEBN  BBPOBTEB 


CTes. 


to  take  no  Issue  with  the  authorities  on  tlilB 
point  In  approving  the  special  charge  In 
this  connection,  that  court  says: 

"We  do  not  think  that  this  omission  vitiatea 
the  charge,  as  this  qualification  would  be  im- 
plied; besides,  the  explanation  which  foUows 
this  general  statement  in  the  charge  leaves  no 
room  for  mistake  as  to  the  meaning  thereof." 

We  think  the  other  matters  discussed  In 
this  opinion  control  the  case,  and  that  It  Is 
not  necessary  to  pass  upon  the  correctness 
of  the  views  of  the  Court  of  Civil  Appeals 
Just  above  quoted,  and  we  do  not  do  so. 

[12]  Furthermore,  we  are  of  the  view  that 
said  special  diarge  la  clearly  upon  the  weight 
of  the  evidence,  and  should  not  have  been 
given.  This  charge  states,  as  a  matter  of 
law,  that  a  certain  fact  Is  material,  and  a 
certain  other  fact,  taken  alone,  la  not  mate- 
rial. The  most  that  Ztmdelowltz  could  con- 
tend for  would  be  to  have  the  jury  pass  up- 
on the  materiality  of  certain  facts  and  rep- 
resentations. Ordinarily,  this  is  the  province 
of  the  Jury  In  cases  of  this  kind.  This 
(diaige.  In  two  respects,  deprives  the  Jury  of 
that  privilege.  We  refer  to  the  case  of  Evans 
v.  Goggan,  6  Tex.  Civ.  App.  129,  28  S.  W.  8S4. 
In  that  case,  the  court  says: 

"It  was  not  proper  for  the  court  to  instruct 
the  jury  that  a  given  fact— the  one  stated  in 
the  charge— would  constitute  ratification.  The 
jury  had  the  right  to  look  at  all  the  facta  show- 
ing the  true  effect  of  the  use  of  the  piano.  It 
may  be  that  the  fact  stated  would  be  deemed  by 
the  jury  as  sufficient,  or  that  it,  considered  with 
other  facts,  was  not  sufficient.  We  are  con- 
strained to  say  that  the  charge  was  not  the  law 
of  the  case." 

[1 3]  It  Is  elementary  tliat  a  special  charge 
should  be  refused  unless  correct  In  all  its 
parts.  The  trial  court  is  under  no  obliga- 
tion to  separate  the  correct  from  the  Incor- 
rect portions.  For  the  many  reasons  stated, 
the  trial  court.  In  our  judgment,  properly 
refused  said  8i)eclal  charge. 

[14]  This  was  peculiarly  a  fact  case. 
There  was  sharp  conflict  In  the  testimony. 
Zundelowltz  had  his  chance  before  the  jury, 
and  we  think  the  diarge  of  the  court  was 
more  than  fair  to  him.  Aa  a  matter  of  fact, 
he  never  did  testify  to  anything  which  would 
Indicate  that  he  was  influenced  in  the  final 
execution  of  the  assignment  by  his  knowl- 
edge, or  lack  of  knowledge,  of  Waggoner's 
bad  faith  In  making  the  representations. 
Zundelowltz  assigned  several  intensistent 
reasons  as  the  cause  of  his  desire  to  rescind 
the  Waggoner  assignment.  After  a  careful 
analysis  of  the  testimony  we  are  Indlned 
to  the  view  that.  If  his  testimony  was  true, 
he  gave  The  real  reason  when  he  said  he  ex- 
ecuted tlie  option,  relying  upon  Waggoner's 
promise  to  share  the  profits  with  blm  on  a  re- 
sale. He  testifled  that  Waggoner  promised 
to  give  him  all  over  the  $37.50  per  acre  that 


his  one-fourth  Interest  should  sell  tor.  If 
that  had  been  true,  then  the  $37.50  per  acre 
was  only  a  matter  of  form,  and  Zundelowita 
did  not  care  how  good  a  well  had  come  in 
on  the  Burnett  ranch.  In  fact,  the  better 
the  well,  the  more  his  profits  would  be.  He 
stated  that  some  one  told  him,  after  the  final 
transfer  had  been  signed,  that  Waggoner 
would  not  be  fair  and  carry  out  that  agree- 
ment about  the  profits ;  that  he  believed  said 
latter  statement,  and  began  to  take  action 
accordingly.  Believing  that,  aa  he  says  he 
did,  and  hearing  that  the  lease  had  sold  foe 
$300  per  acre,  we  assume  that  he  was  un- 
willing to  see  others  make  that  much  out  of 
his  former  holdings.  If  we  are  correct  In 
this  view,  then  none  of  the  other  representa- 
tions induced  the  contract,  and  therefore 
were  not  In  the  case.  But  we  gladly  concede 
to  the  jury  the  privilege  and  duty  of  pass- 
ing upon  these  facts  in  evidence  and  settling 
the  eonfiicts  therein.  They  performed  their 
duty  under  a  diarge  of  the  court,  against 
which  Znndelowlta  had  no  cause  to  complain. 
They  have  spoken,  and  we  think  the  judg- 
ment of  the  trial  court,  reflecting  their  ver- 
dict, should  be  affirmed. 

Therefore  we  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  of  the  district  court  affirmed. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  ot 
Appeals  is  adopted  and  will  be  entered  aa  the 
judgment  of  the  Supreme  Court. 


MORRISON  et  aL  v.  NEELY  at  aL 
(No.  22»-2407.) 

(Commission  ot  Appeals  of  Texas,  Section  B. 
Jmie  8,  1921.) 

1.  Appeal  and  arnir  4=3724(1)— Statata  a>  ta 
SHffloianqr  of  asalgameat  of  arror  liberally 
aonatnted. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1612,  making  an  assignment  of  error  direct- 
ing court's  attention  to  errors  complained  ot 
sufficient,  ia  to  be  liberally  construed. 

2.  Appeal  and  arror  9=3750(4)— Asslgnmaota 
of  error  held  to  attacjc  sufflclency  of  evidenea 
to  austalu  findings  of  fact. 

Under  Vernon's  Sayles'  Ann.  Oiv.  St  1914, 
art  1612,  assignments  of  error  sufficient  to- 
direct  the  court's  attention  to  the  fact  that  ap- 
pellant claimed  that  the  evidence  was'  not  suf- 
ficient to  support  the  judgment  heli  to  present 
question  as  to  sufficiency  of  evidence  to  Ripport 
the  findings  of  fact  of  the  trial  conrt  though 
the  aaeignments  do  not  directly  and  specifical- 
ly attack  the  findings  of  tact 

3.  Appeal  and  error  4s>t(MM(i)— SolRolaaty  af 
evidanoe  to  anpport  Jadgaieat  axolHsiveiy  a 
questloa  for  the  Court  of  Civil  Appeals. 

The  Supreme  Court  has  no  Jniiadiction  t* 
paaa  upon  the  sufficiency  of  the  proof  to  snp- 
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port  the  Jndgment;  aneh  qnestion  being  with- 
fai  the  ezclnsive  province  of  the  Court  of  Oiv- 
11  Appeals. 

Error  to  Oourt  of  Civil  Appeals  of  Second 
Supreme  Jadldal  District 

Action  by  Byron  B.  Byrne  against  Earl 
Morrison  and  others,  in  which  W.  H.  Neely 
and  wife  and  another  filed  a  cross-action 
against  def^idant  Morrison  and  one  Hast- 
ings. Judgment  for  plaintift  on  the  main 
action.  Judgment  for  Neely  and  wife  <m  the 
cross-acticm,  affirmed  by  Court  of  Civil  Ap- 
peals (214  S.  W.  68^,  and  Morrison  and  an- 
other bring  error.  Remanded  to  Court  of 
Civil  Appeals,  with  instructions. 

It.  W.  Sandusky,  of  Colorado,  Tex^  for 
plalntifts  in  error. 

R.  G.  Smith,  of  El  Paso,  M.  Carter,  of  Col- 
orado, Tex.,  and  J.  S.  Btarley,  of  Pecos,  for 
defendants  In  etrot. 

Km-KELI/,  J.  The  action  ant  of  and 
from  which  the  apx)eal  In  this  case  arose  was 
based  on  a  certain  bond  for  title  executed 
by  plaintiffs  in  error  to  one  Bryon  B.  Byrne 
to  three  certain  sections  of  land  in  Culberson 
county  by  plaintifbi  tn  error,  on  which  bond 
one  W.  H.  Neely  and  his  vrife  and  one  Wood 
were  sureties.  Byrne  recovered  the  Judg- 
ment he  sought,  and  secured  relief  he  was 
satisfied  with,  in  the  form  of  a  decree  for 
specific  performance,  and  none  of  the  defend- 
ants has  appealed  from  that  Judgment 

The  case  as  presented  In  the  Court  of  dvll 
Appeals  was  an  appeal  by  Morrison  and  Hast- 
ings from  a  Judgment  of  $2,412.20  upon  a 
cross-action  against  them  by  W.  H.  Neely 
for  money  had  and  received,  and  not  account- 
ed for. 

To  ail  intents  and  purposes  the  question  of 
title  to  none  of  the  land  is  in  fact  involved ; 
tm,  while  there  are  a  number  of  instruments 
In  addition  to  the  bond  for  title.  In  the  form 
of  contracts,  deeds  of  trust,  and  deeds  of- 
fered in  evidence,  It  is  clear  that  by  the  nn- 
appealed-from  Judgment  in  favor  of  Byrne 
title  to  three  sections  passed  Into  him,  and 
by  a  deed  of  which  neither  the  r^^larity, 
validity,  nor  effect  is  called  in  question  the 
title  to  the  ^st  of  the  land  passed  into 
Byrne's  mother,  who  paid  a  valuable  consid- 
eration for  It 

The  result  as  to  the  land  left  no  question 
to  be  appealed,  ex^pt,  as  has  been  said, 
that  of  whether  or  not  the  trial  court  rightly 
adjudged  that  plaintiffs  in  error  were  debt- 
ors to  Neely  for  balance  of  money  had  and 
received. 

While  this  Is  true,  there  are  certain  facts 
necessary  to  a  clear  understanding  of  the 
case,  or  whidi  will  at  least  be  helpful  to 
that  end.  The  case  was  tried  before  the 
court  without  a  Jury,  and  was  evidenOy  tried 
with  ability  and  most  painstaking  care,  and 
the  findings  of  fact  which  cover  in  small 


typewrltlBg  20  pages  of  the  record,  are  abun- 
dantly sustained  by  the  evidence,  and  all 
findings  of  values  and  debts  and  credits  are 
set  down  in  itemized  detail  with  mathemat- 
ical accuracy. 

In  the  main  the 'testimony  as  to  sales  (so 
far  as  not  revealed  by  record  evidence)  and 
of  receipts  and  payments  by  plaintifCs  in  er- 
ror was  given  by  Morrison. 

The  material  facts  stated  In  as  condensed 
form  as  is  practicable  are: 

(1)  That  about  May  1,  1914,  W.  H.  Neely 
owned  eleven  sections  of  school  land  bought 
In  the  usual  statutory  way  from  the  state, 
none  of  which  had  been  paid  for  In  full,  and . 
on  aU  of  which  be  was  more  or  less  delin- 
quent In  interest  payments. 

^)  He  had  complied  with  the  law  as  to 
occupancy  of  eight  sections,  bat  as  to  the 
other  three  he  had  not 

(3)  Besides  his  Indebtedness  to  the  state 
Neelj  owed  quite  a  number  of  other  debts' 
which  were  pressing  him,  and  be  projposed  to 
Morrison  and  Hastings  in  effect  that  they 
should  take  charge  of  all  his  lands,  taking 
title  in  his  own  name^  and  s^l,  trade,  or  In 
any  wise  that  they  might  see  fit  handle  the 
same,  borrowing  money.  If  necessary,  and 
when  the  lands  had  been  sold  and  his  debts 
had  been  paid,  including  a  compensation  to 
them  of  $1,(KK>,  pay  him  whatever  remained. 

(4)  Eight  of  the  sections  were  imder  mort- 
gage, and  the  note  was  held  by  the  Roscoe 
State  Bank,  and  Morrison  and  Hastings 
agreed  to  buy  In  these  eight  sections  at  the 
sale  under  the  deed  of  trust,  which  was  given 
April  20,  1912.  Morrison  bought  these  sec- 
tions in  for  $1,006  on  September  1,  1914,  at 
trustees  sale. 

(5)  Neely  and  wife  also  made  a  contract 
with  Morrison  and  Hastings  to  live  out  the 
rest  of  the  necessary  three  years  on  the  oth- 
er three  sections,  and  when  he  had  done  so 
to  make  deed  to  ^lorrison  and  Hastings. 

(6)  It  was  admitted  that  Neely  lived  out 
the  necessary  time  and  secured  certificate  to 
that  effect  which  was  duly  recorded. 

(7)  On  September  4,  1915,  after  said  con- 
tract last  mentioned  was  made,  Morrison  and 
Hastings  executed  the  bond  for  title  which 
was  the  basis  of  the  action  in  this  case,  as 
before  stated. 

(8)  Morrison  and  Hastings  on  October  20, 
1914,  borrowed  $3,000  and  gave  a  deed  of 
trust  on  all  the  eleven  sections  as  security 
for  the  debt  borrowing  the  money  in  their 
own  names. 

(9)  After  oertain  brokerage  fees  and  ex- 
penses were  deducted,  they  received  net  $2,- 
688.33,  out  of  which  was  repaid  to  them  or 
to  Morrison  the  $1,006  paid  out  at  the  fore- 
closure sale,  and  an  additional  sum  allowed 
by  the  court  on  Morrison's  testimony  suffi- 
cient to  make  the  total  $1,075.21,  for  which, 
among  a  large  number  of  other  Items,  Mor- 
rison and  Hastings  were  allowed  credit 

On  August  14,  1915.  Morrison  and  Hast- 
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ings,  and  Morrison  as  agent  for  Neely,  made 
a  deal  with  Byron  B.  Byrne  whereby  they 
exchanged  him  all  the  eleven  sections  for 
property  known  as  the  "bride  garage,"  which 
included  an  automobile  accessory  and  repair 
shop,  a  tin  shop,  a  large  amount  of  material 
on  band,  and  two  new  and  two  secondhand 
automobiles,  all  of  a  reasonable  value  of 
more  than  $4,000.  Byrne  was  to  take  the 
land  with  the  incumbrance  of  $3,000  on  it 
which  had  been  borrowed  by  Morrison  and 
Hastings,  and  assumed  the  state  debt. 

Neely  agreed  to  the  trade,  but  the  property 
was  never  turned  over  to  him ;  Morrison  and 
Hastings'  explanation  being  that  Byrne  conld 
not  close  the  deal  and  make  transfer  free 
from  incumbrance. 

In  order  to  get  possession  the  contract  and 
bond  were  put  in  escrow  with  a  bank  which 
had  a  claim  in  such  form  against  Byrne  or 
the  property,  or  both,  that  Byrne  could  not 
make  delivery,  and  Morrison  and  Hastings, 
without  the  knowledge  of  Netiy,  went  se- 
curity for  Byrne  at  the  bank  for  $2,000,  and 
the  "garage"  was  turned  over  to  Morrison 
and  Hastings'  on  September  22,  1915,  and 
they  kept  it  in  possession  and  operated  It  at 
a  loss  until  February  28,  1016. 

They  took  no  inventory  of  stock,  kei>t  no 
Invoice  or  books  of  account,  but  disposed  of 
most,  If  not  all,  of  the  stock,  Including  all 
the  automobiles,  and  on  February  26,  1919, 
proposed  to  Byrne  that,  if  he  would  pay  or 
arrange  to  have  paid  at  the  bank  the  $2,000 
note,  they  would  turn  back  to  him  the  prop- 
erty. 

The  arrangement  was  carried  out,  and  the 
court  found  that  the  value  of  the  property 
turned  back  was  $750.  Byrne's  mother  paid 
the  note,  and  Morrison  and  Hastings  con- 
veyed her  eight  of  the  sections  of  land,  she 
assuming  the  $3,000  note  they  had  given  for 
the  borrowed  money. 

In  October,  1913,  after  the  deed  of  trust 
under  which  the  Roscoe  State  Bank  sold  the 
eight  sections  of  land  was  given,  Neely  deed- 
ed three  sections  to  one  Spruill  for  lands  in 
Mitchell  county,  but  before  the  foreclosure 
on  Neely's  land  by  tbe  luink  a  vendor's  lien 
was  foreclosed  on  Spruill's  land,  and  the 
subsequent  foreclosure  on  Neely's  land  made 
it  impossible  for  the  trade  to  be  carried  out. 
Spruill  was  not  made  a  party  to  tbe  action 
In  any  way,  nor  was  it  sought  by  Morrison 
and  Hastings  to  have  him  made  a  party. 

About  the  first  of  the  year  1916  Neely,  to 
use  the  language  of  the  trial  court,  "entered 
into  some  kind  of  land  trade"  with  one  Wit- 
ten  to  convey  him  some  of  the  sections  of 
land  on  which  the  Roscoe  State  Bank  had 
a  lieu,  and  Neely  through  bis  son  took  pos- 
session and  held  the  Witten  land  (which  was 
in  Ward  county)  during  the  year  1915,  but  the 
trade  fell  through  on  account  of  failure  of 
Wltten's  title  to  the  Ward  county  land. 

Witten  was  not  a  party  to  the  case  In  the 
trial  court,  nor  was  it  sought  by  Morrison 


and  Hastings  to  have  him  made  a  party,  nor 
when  the  testimony  was  produced  relative 
to  the  Spruill  and  Witten  deals  did  any  party 
to  the  suit  ask  to  have  trial  stayed  to  make 
parties. 

It  has  been  very  difficult  to  cull  out  from 
such  a  complexity  of  trades  and  deals  and 
deeds  the  tacts  necessary  to  be  understood, 
but  the  above  is  a  summary  in  as  condens- 
ed form  as  is  consistent  with  deameesL 

The  Court  of  Civil  Appeals,  in  affirming  the 
Judgment  of  tbe  trial  court,  held  that — 

"The  assignments  do  not  directly  and  spe- 
cifically attack  the  findings  of  fact  filed  by  the 
trial  judge,  and  it  is  well  settled  that  the  ques- 
tion of  the  suffidency  of  the  proof  to  anstain 
the  findings  of  fact  cannot  be  raised  merely 
by  an  attack  apon  the  judgment  for  the  lack 
of  such  proof."    214  S.  W.  586. 

The  writ  was  granted  on  the  ground  that 
the  assignments  were  sufficient  to  challenge 
the  correctness  of  the'  Judgment  Ve  are  of 
the  c^dnion  that  they  were  sufficient  to  direct 
the  attentl(xi  of  the  court  to  tbe  errors  com- 
plained of,  which  meets  the  requirement  of 
the  statute,  since  that  constitutes  all  the  func- 
tions of  an  assignment  of  error. 

[1]  When  arUcle  1612,  B.  S.  1911.  rdatlng 
to  the  filing  of  assignments  of  error,  was 
amended  by  tbe  act  of  1913  (V.  S.  R.  S.  art 
1612),  after  prescribing  what  is  necessary  to 
be  done  by  an  appellant  the  provision  was 
added,  "but  an  assignment  shall  be  sufficient 
which  directs  the  attention  of  tbe  court  to 
the  error  complained  of,"  whidi  clearly  in- 
dicates that  the  statute  should  be, liberally 
construed,  and  it  has  been  uniformly  so 
construed.  The  principle  upon  which  this 
court  has  acted  in  passing  upon  the  question 
is  clearly  stated  in  Land  Co.  v.  McClelland, 
86  Tex.  1T9,  28  S.  W.  676,  1100,  22  L.  R.  A. 
105: 

"They  [the  rules  and  statutes]  should  be 
given  a  reasonable  and  practical  construction, 
and  not  one  calculated  to  embarrass  suitors  in 
tbe  appellate  tribunals  by  unnecessary  restric- 
tions, *  *  *  so  as  to  cut  oS  the  approach 
of  snch  parties  as  seek  relief  in  good  faith 
from  the  consequences  of  supposed  errors  com- 
mitted to  their  prejudice  in  tlie  trial  courts." 

See  Orange  Lumber  Co.  t.  Bills,  153  S.  W, 
1181;  Heas  &  Skinner  v.  Tumey,  109  Tex. 
208,  203  S.  W.  693 ;  Barkley  v.  Gibbs,  227  S. 
W.  1009. 

[2,  3]  While  it  Is  true,  as  Is  said  by  the 
Court  of  Civil  Appeals,  the  assignments  la 
the  instant  case  "do  not  specifically  attadc 
the  findings  of  ftict  of  the  trial  court,"  yet 
they  are  sufficient  to  "direct  the  attention 
of  the  court"  to  the  fact  that  appellant  com^ 
plained  that  the  evidence  was  not  sufficient 
to  support  the  Judgment;  a  question  the  d^ 
termination  of  wlilch  Is  the  exclusive  prov- 
ince of  the  Court  of  Civil  A^jeals,  as  the 
Supreme  Court  has  no  Jurisdiction  to  pass 
upon  tlie  suffidency  of  the  proof  to  Bopport 
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any  given  Jndgment.  Since  the  assignments 
were  sufficient  to  direct  the  attention  of  the 
-court  to.  an  error  complained  of,  which  It 
aaly  had  the  right  to  pass  npon.  It  should 
have  considered  them. 

We  rec<»unend  that  the  case  be  remanded 
to  the  Court  of  OlvU  Appeals,  with  instruc- 
tions to  consider  tlie  assignments. 

PHIUJPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  l>e  entered  as  the 
Judgment  of  the  Supreme  Conrt 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  Its 
opinion. 


EVANS  et   nx.  v.  HOUSTON   oA.  CO.   OF 
TEXAS  «t  al.     (No.  224-3391.) 

(OommiBsion  of  Appeals  of  Texas,  Section  A. 
June  8,  1921.) 

1.  Adverse  possession  «s>60(2)— Possession 
with  owner's  permission  not  adverse  posses- 

•lOB. 

Occupancy  of  land  by  one  who  entered 
thereon  by  permission  of  the  owner  did  not 
give  occupant  title  by  adverse  possession,  since 
the  posaession  in  such  case  was  that  of  the 
owner. 

2.  Adverse  possession  «3947— Owner's  entry 
on  land  to  out  timber  broke  oontinnity  of  ad- 
verse claimant's  possession  except  as  to  land 
Inolosed  by  claimant. 

Owner's  entry  upon  land  to  cut  timber 
therefrom  interrupted  the  running  of  the  stat- 
ute of  limitations  in  favor  of  adverse  claimant 
as  to  all  of  such  land  except  that  portion  in- 
dosed  by  daimant,  since  owner's  entry  on  land 
carried  with  it  constructive  possession  of  all 
the  land  not  in  daimant's  actual  posseaaion. 

3.  Adverse  possession  e=:350— Purchase  of  oth- 
er land  three-quarters  of  a  mile  distant  from 
land  occupied  did  not  preclade  pnrtehasar 
from  obtaining  title  to  land  oooupled  by  ad- 
verse posseesioB. 

Adverse  daimant  in  possession  of  land 
daimed  did  not  by  purchase  from  owner  there- 
of of  another  tract  of  land  three-quarters  of  a 
mile  distant  from  land  so  occupied  and  claim- 
ed acknowledge  owner's  title  to  the  land  so  oc- 
cnpied  so  as  to  preclude  him  from  obtaining  ti- 
tle thereto  by  adverse  possession,  but  such  pur- 
chase was  merdy  a  drcumstance  for  the  jury 
to  consider  in  connection  with  other  facta  and 
circumstances  in  evidence  in  determining  wheth- 
er the  adverse  claimant's  possession  was  ad- 
verse during  a  continnous  period  of  10  years 
at  any  one  time. 

4.  Adverse  possession  «=>■  1 5(1)— Whether 
pilaintilTs  possession  of  land  was  sJriverss  held 
for  Jnry. 

Whether  idsintifl,  daiming  to  have  acquired 
title  by  adverse  possession,  had  actual,  contin- 
nous, adverse  possession  for  a  period  of  10 
years,  held  for  the  jury. 


EhTor  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Suit  by  Jubal  Evans  and  wife  against  the 
Houston  Oil  Company  of  Texas  and  others. 
Judgment  tor  defendants  affirmed  by  the 
Court  of  CivU  Appeals  (211  S.  W.  605),  and 
plaintiffs  bring  error.  Judgments  of  district 
court  and  Court  of  CMi  Appeals  reversed, 
and  cause  remanded,  with  directions. 

Coleman  &  Ix>we,  of  Woodvllle,  for  plain- 
tiffs in  error. 

Kennerly,  Wliliams,  Lee  &  Hill,  of  Houston, 
H.  O.  Head,  of  Sherman,  and  P.  O.  Settle,  of 
Houston,  for  defendants  in  error. 

OALLAGBEB,  3.  Jubal  lEvans  and  wife, 
plaintiffs  In  error,  sued  the  Houston  Oil  Com- 
pany of  Texas  and  others,  defendants  In  er- 
ror, for  an  undivided  160  acres  of  the  W.  S. 
Brown  survey  in  Tyler  county  to  be  surveyed 
so  as  to  include  their  improvements,  claiming 
that  they  bad  acquired  title  thereto  under  the 
10-year  statute  of  limitation. 

It  was  agreed  that  the  defendants  in  error 
owned  the  land  sued  for  unless  plaintiffs  in 
error  had  acquired  title  thereto  under  the  10- 
year  statute.  A  trial  was  had  before  a  Jury. 
The  court  Instructed  a  verdict  in  favor  of  de- 
fendants In  error  and  Judgment  was  so  ren- 
dered. 

The  Court  of  Civil  Appeals,  by  divided 
court,  affirmed  audi  Judgment.  211  S.  W. 
606. 

The  survey  In  question  contains  960  acres 
and  is  oblong  in  shape,  t>elng  nearly  two  miles 
long  from  east  to  west 

Jubal  Eivans  was  the  principal  witness,  and 
his  testimony  on  direct  examination  Is  In 
substance  as  follows: 

He  moved  on  that  survey  in  June,  188T,  and 
lived  on  it  with  his  fh rally  16  or  17  years, 
leaving  It  In  1903  or  1904.  He  lived  on  tire 
east  end  or  east  comer  of  the  survey.  He 
did  not  own  any  land  on  0ie  survey  at  the 
time  he  moved  onto  It,  but  he  afterwards 
purchased  160  acres  where  he  lived,  whldi 
tract  wag  totally  in  the  pine  woods. 

He  had  other  improvemoits  on  said  survey 
besides  his  home.  He  had  a  field  of  12  or  IS 
acres  down  on  the  creek  about  three-fourths 
of  a  mile  from  his  borne  place.  He  claimed 
160  acree  around  that  field  and  down  to  the 
creek  to  be  surveyed  so  as  to  include  the 
field.  He  hired  3  acres  of  this  land  cleared  in 
the  summer  of  1887.  He  cleared  and  put 
Into  cultivation  5  acres  the  first  year,  and 
he  put  the  entire  field  in  cultivation  the 
second  year.  He  cultivated  the  land  embraced 
in  that  field  every  year  from  1887  to  1903, 
and  he  claimed  160  acres  of  that  land  each 
and  every  year  while  he  stayed  there  and  has 
dalmed  it  ever  since  he  left 

Evans  was  then  taken  on  cross-examina- 
tion and  testified  in  substance: 

A.  r.  Hester  was  on  said  survey  logginir 


AsaFor  oUmt  caaas  see  lams  topic  and  KET-NUIIBBB  In  aU  Key-Namb«r«d  DIsmU  and  Ind«xM 
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and  rnnaiiig  timber  down  the  creek  to  the 
Reliance  Lumber  Company.  Hester  moved 
up  there  In  1887  and  buUt  a  camp  bouse  on 
aald  survey  and  told  him  to  take  charge  of 
it,  and  he  did  so  and  boarded  Hester's  men. 
Brans  did  not  intend  to  stay  there  at  first, 
but  he  kept  on  living  there  with  his  family. 
After  about  one  year  Hester  pulled  up  and 
left  and  went  to  logging  three  or  four  miles 
away.  He  wanted  Evans  to  go  with  him,  but 
Bvans  declined,  and  said  he  would  Just  stay 
where  he  was  and  cultivate  his  field  and  go  to 
and  fro  to  his  work  with  Hester.  When  Hes- 
ter built  this  little  house  and  had  Bvans  move 
Into  it  he  was  running  the  camp  for  the 
Reliance  Iiumber  Company  and  was  its  woods 
foremah,  working  the  timber  on  this  survey 
and  running  it  down  to  them.  He  was  really 
a  contractor,  cutting  the  timber  and  running 
It  down  and  selling  it  for  so  much  a  thousand 
for  the  Reliance  Lumber  Company,  which 
Company  then  owned  the  land. 

The  Reliance  Lumber  Company,  by  deed 
dated  September  9,  1893,  conveyed  to  Elvans 
by  metes  and  bounds  160  acres  of  land  out 
of  the  northeast  part  of  the  survey,  reserv- 
ing the  timber  there<Mi.  The  purchase  came 
atxtut  In  this  way:  Hester,  one  day,  in  casual 
conversation  with  Evans,  suggested  that  may- 
be he  could  buy  the  land  he  lived  on  at  that 
time,  and  said  be  would  see  the  Reliance 
Luml)er  Company.  Evans  expressed  the  hope 
that  be  could  get  a  place  to  live  on  and  put 
his  bouse  on. 

Hester  was  agent  for  the  Reliance  Lumber 
Company  and  attended  to  tb^  business. 
Hester  procured  the  deed  and  delivered  It 
to  Brans  and  carried  him  for  the  purchase 
money,  which  was  paid  by  Evans  in  work  for 
Hester.  Evans  pointed  out  to  Hester  the 
exact  land  he  wanted,  so  It  would  cover  his 
house  and  little  field  near  the  house,  and  the 
tract  purchased  was  so  surveyed.  The  tract 
purchased  was  out  in  the  open  pine  woods 
and  a  more  desirable  place  to  lire.  E<vans 
talked  the  matter  over  with  his  wife,  and  she 
favored  getting  the  land  to  live  on,  saying  she 
did  not  want  to  go  down  in  the  creek  bottom 
to  live,  but  that  he  could  still  cultivate  his 
field  down  there. 

The  Reliance  Lumber  Company  conveyed 
the  land  to  the  Village  Mills  Company,  and 
said  company,  on  the  9tta  day  of  April,  1901, 
released  the  timber  rights  reserved  by  the 
Reliance  Lumber  Company  when  it  conveyed 
the  land  to  Evans. 

The  Village  MUls  Company  entered  this 
survey  and  cut  the  timber  ofF  of  the  same  in 
1900  and  1901,  but  they  did  not  cut  any  tim- 
ber off  the  100  acres  surrounding  Ervans^  field, 
which  he  was  claiming  at  the  time. 

While  the  Village  Mills  Company  was  cat- 
ting the  timber  off  this  survey,  Evans  sold 
them  some  cordwood.  Be  had  deadened  the 
timber  in  the  spring,  and  he  cut  it  in  the  fall 
and  sold  it  to  them  for  $1.15  per  cord,  which 


was  about  the  value  of  the  work  in  getting 
it  out,  but  It  was  on  the  land,  and  Evans 
wanted  to  dispose  of  it.  Evans  did  not  know 
whether  the  Village  Mills  people  knew  at 
the  time  that  this  wood  was  cut  oft  the  100 
acres  he  was  claiming.  It  was  agreed  by  the 
parties  that  this  survey  was  patented  land. 

Evans,  on  re-examination,  testified  in  sub- 
stance: 

Hester  was  a  relative,  aud,  when  be  testi- 
fied on  cross-examination  that  Hester  was 
putting  out  timber  for  the  Reliance  Lumber 
Company,  he  meant  that  that  company  bought 
the  timber.  Hester  put  it  out  to  the  man 
who  would  give  him  the  most  money  for  it 
He  said  he  sold  it  to  the  Reliance  Lumber 
Company.  He  was  a  timber  contractor  and 
picked  out  floating  timber  wherever  he  could 
find  it,  put  it  in  the  creek,  and  carried  It  by 
water  to  Beaumont  to  market. 

Hester  was  not  concerned,  so  far  as  he 
knew,  with  this  survey  or  any  other  survey 
in  that  country,  further  than  getting  such 
floating  logs  off  of  it  as  he  could  buy.  He 
cut  timber  off  of  several  surveys  around 
there.  It  was  a  fact  that  in  that  day  and 
time  a  fellow  floating  timber  down  the  creek 
cut  it  most  anywhere  he  wanted  it  They 
paid  mighty  Uttle  attention  to  lines  or  to  the 
owners. 

Evans  requested  Hester  to  buy  the  land  he 
did  buy,  and  Hester  was  his  agent  and  acted 
in  that  capacity  in  the  purchase.  Evans  told 
Hester  at  the  time  that  he  claimed  the  180 
acres  down  on  the  creek,  being  the  land  here 
sued  for. 

Before  Evans  left  the  place  In  1904  he  took 
a  part  of  the  rails  inclosing  his  field  in  the 
bottom  and  carried  them  to  his  home  place 
and  used  them  there,  but  be  did  not  take 
all  the  rails  away  from  the  field.  The  reason 
for  the  taking  of  <iie  rails  was  that  Evans 
was  crippled  in  the  hand,  and  his  boys  were 
not  old  enough  to  work,  and  he  could  not  get 
any  one  to  split  any  rails  for  him. 

Evans  sold  his  ie<Vacre  home  place  to  Ben 
Best  by  deed  dated  July  24,  1905.  He  paid 
taxes  on  this  tract,  but  never  paid  any  taxes 
on  the  land  involved  in  this  suit. 

A  majority  of  the  Court  of  Civil  Appeals 
held  that  the  undisputed  testimony  showed 
that  plaintiffs  in  error  entered  and  resided 
upon  the  land  at  the  special  instance  and  re- 
quest of  the  owner,  and  ttiat  their  entry 
thereon  in  1887,  and  their  subsequent  oc- 
cupancy thereof  was  permissive,  and  not  ad- 
verse, and  this  holding  Is  the  basis  of  the 
first  assignment  submitted  by  plaintiffs  in 
error. 

The  entry  of  Brans  upon  the  land  was, 
under  tiie  evidence,  at  Hester's  instance  and 
request,  to  serve  the  purpose  of  the  owner 
and  at  a  place  already  selected  and  partially 
prepared  for  his  coming.  He  remained  in 
possession  of  a  tract  of  land  embracing  the 
original  improvements,  living  thereon  with 
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his  family  conttnnously  nntil  he  pnrchaaed 
the  same  for  a  home  in  September,  1893.  He 
never  set  up  any  claim  to  this  tract  so  pur- 
chased, and  never  by  word  or  act  repudiated 
the  tlUe  of  the  owner  thereto. 

The  Supreme  Court,  In  Word  v.  Drouthett, 
44  Tex.  366,  86&-370,  discussing  adverse  pos- 
session under  the  10-year  statute  of  limita- 
tion, says: 

"The  poaseBsion  must  be  exclusive,  or,  as  it 
is  generally  expressed,  it  must  be  'actual,  con- 
tinued, visible,  notorious,  distinct,  and  hostile.' 
2  Smith's  Lead.  Cases,  561  et  seq.  It  must 
neither  be  abandoned,  yielded  up,  or  held  in 
subordination  to,  recognition  of,  or  dependent 
upon  the  will  or  right  of  anotiter.  He  who 
would  claim  by  reason  of  his  adverse  posses- 
sion must,  as  has  been  said,  'keep  his  flag  fly- 
ing.' 19  Penn.  St  265.  His  entry  i^>on  the 
land  must  be  with  intent  to  claim  it  as  his  own 
or  hold  it  for  himself;  or  his  intention  to  do 
so,  if  conceived  after  going  into  possession  for 
some  other  purpose,  must  be  manifested  by 
some  open  or  visible  act  or  declaration  show- 
ing such  purpose,  in  order  to  set  the  statute  in 
motion  in  his  favor." 

[1]  Clearly  possession  of  the  home  place 
by  plaintiffs  in  error  from  their  entry  upon 
the  land  until  their  purcduse  of  the  same  was 
not  adverse.  Word  t.  Drouthett,  supra; 
Carter  v.  La  Grange,  60  Tex.  636-638;  Udell 
V.  Peak,  70  Tex.  B47,  551,  7  S.  W.  786. 

Possession  of  the  home  tract  by  plalntUTs 
In  error  being  by  permission  of  the  owner, 
such  possession  constituted  in  law  actual 
possession  of  the  same  by  the  owner,  and 
such  possession  carried  therewith  construc- 
tive possession  of  all  the  land  claimed  by 
Evans  In  this  suit,  except  such.  If  any,  as 
was  in  his  actual  adverse  possession  at  that 
time. 

[2]  The  Village  Mills  Company,  the  owner 
of  said  survey  In  1900  and  1901,  entered  upon 
the  same  during  said  years  and  cut  the  tim- 
ber thereon.  This  entry  by  the  owner  carried 
with  It  constructive  possession  of  all  the  land 
claimed  by  EJvans  In  this  suit  except  such  as 
was  in  his  actual  possession  at  that  time. 
South  Texas  Develi^ment  Co.  v.  Manning 
(Tex.  Civ.  App.)  177  S.  W.  998»  1000  (writ 
refused). 

Plaintiffs  in  error  make  no  claim  of  pos- 
session by  them  of  any  part  of  the  land  sued 
for,  except  from  the  summer  of  1887  to  and 
Including  the  year  1903.  Upon  the  facts 
stated,  it  is  dear  that  plaintiffs  in  error  did 
not  have  adverse  possession  for  10  continuous 
years  of  any  of  the  land  sued  for,  unless  their 
possession  of  the  field  of  12  or  15  acres  was 
of  that  character. 

This  field  was  in  the  bottom,  three-quarters 
of  a  mile  away  from  the  home  place.  It  was 
in  no  way  incidental  to,  nor  related  to,  the 
purposes  for  which  Hester  Induced  Evans  to 
move  on  to  the  land,  and  was  in  no  way 
connected  with  the  logging  business  Hester 
was  carrying  on.    It  seems  Elvans  took  pos- 


session of  the  same  wlthont  asking  or  secur- 
ing permission  of  Hester  or  any  one  else. 
Part  of  it  was  cleared  and  put  Into  cultlva- 
tlbn  in  1887  and  the  remainder  the  next  year, 
and  it  was  cultivated  every  year  from  then 
until  and  Including  the  year  1903,  and  Evans 
claimed  160  acres  of  land,  Including  snch 
field,  every  year  during  snch  time,  and  stUI 
claimed  the  same  at  the  time  of  trial. 

The  defendants  in  error  contend  that  Evans 
by  entering  into  an  agreement  with  Hes- 
ter as  the  agent  of  the  Reliance  Lumber  Com- 
pany, the  owner  of  the  land,  for  the  pur- 
diase  of  the  home  tract  of  160  acres,  and 
by  snbseQuently  accepting  a  deed  thereto  in 
189S,  recognised  and  acknowledged  the  title 
of  the  owner  and  thereby  defeated  any  claim 
of  adverse  holding  of  any  part  of  the  land 
sued  for  at  or  prior  to  that  time.  This  con- 
tention is  based  on  the  theory  that  a  claim 
by  Evans  of  an  undivided  Interest  of  160 
acres  In  the  Brown  survey  under  and  by 
virtue  of  the  10-year  statute  was  a  claim  of 
an  interest  rimning  through  the  entire  survey, 
and  that  the  purchase  of  any  part  of  sudi 
smrvey  from  the  owner  was  in  effect  a  pur- 
chase <A  a  part  of  the  land  so  claimed  by 
Evans. 

A  similar  question  was  before  the  Court 
of  Civil  Appeals  for  the  First  District  in 
the  case  of  Louisiana  &  Texas  Lumt>er  Co.  v. 
Kennedy,  142  S.  W.  989.  990.  In  that  case 
Kennedy  sued  the  lumber  company  for  an 
undivided  160  acres  of  land  out  of  a  tract 
of  276  acres,  claiming  title  thereto  under  the 
10-year  statute  and  asking  that  the  particular 
land  to  which  he  claimed  to  be  entitled  be  set 
off  and  designated  by  the  court.  He  also 
claimed  that  the  lumber  company  had  cut 
timber  off  the  land  and  asked  Judgment 
against  It  for  160/276  of  the  value  of  all  the 
timber  so  cut.  He  recovered  Judgment  on 
this  claim  in  the  district  court,  but  the  Court 
of  C3vU  Appeals  reversed  that  part  of  the 
Judgment  and  rendered  Judgment  for  the 
lumber  company,  holding  that,  while  the  160 
acres  to  which  Kennedy  was  entitled  was 
undivided  In  the  sense  that  Us  boundaries 
were  not  defined.  It  was  located  by  his  pos- 
session and  Improvemwts  and  embraced  the 
same,  and  such  land  contiguous  thereto  as  the 
court  might  designate,  and  set  apart  to  him 
in  final  partition,  and  that  when  so  designat- 
ed such  land  would  be  considered  his  from  the 
time  his  title  was  perfected,  and  that,  U  any 
timber  was  cut  therefrom  ofter  title  vested 
in  him  by  virtue  of  said  statute,  he  could 
have  his  appropriate  action. 

This  field,  claimed  and  cultivated  by  Evans, 
is  described  as  three-quarters  of  a  mile  from 
the  home  place.  Certainly  no  part  thereof 
is  embraced  In  such  place,  nor  does  It  reason- 
ably appear,  were  plaintiffs  in  error  entitled 
to  recover  the  entire  undivided  interest  of 
160  acres  sued  for,  that  a  reasonable  selec- 
tion and  designation  of  the  same  by  the  court, 
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or  by  oomm{88l(Hter8  of  partition  nnder  Its 
direction,  so  as  to  include  such  field,  would 
necessarily,  or  even  probably,  indnde  any 
part  of  the  160  acres  so  purchased. 

[S]  We  therefore  hold  that  such  pnrdiase 
did  not  prevent  an  adretse  holding  of  tie 
field  in  actual  possession  of  E^vans,  bat  that 
such  purchase  was  merely  a  circumstance 
which  the  Jury  were  entitled  to  consider  in 
connection  with  aU  the  other  facta  and  cir- 
cumstances in  evidence  in  determining  whetb- 
er  Evans'  possession  of  such  field  was  ad- 
verse during  a  continuons  period  of  10  years 
at  any  one  time. 

[4]  If,  prior  to  his  abandonment  of  this 
field  In  1903  or  1904  £}van8  had  at  any  time 
actual,  continuous  adverse  possession  of  the 
same  for  a  period  of  10  years,  be  will  be  en- 
titled to  recover  the  same  in  this  action,  and 
whether  his  possession  thereof  was  of  such 
idtaracter  Is  a  question  of  fact  for  the  deter- 
mination of  the  Jury  in  view  of  all  the  evi- 
dence which  may  be  before  them  tmdlng  to 
illustrate  and  explain  it  Word  v.  Drouthett, 
44  Tex.  365,  370. 

We  recommend  that  the  Judgments  of  the 
district  court  and  the  Court  of  Civil  Appeals 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  proceedings  in  accordance 
with  this  opinion. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgmefat  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  questicw  discussed  in  Its 
opinion. 


ROBERSON  et  al.  v.  HUGHES  et  aL 
(No.  238-3426.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

1.  Appeal  and  error  <S=>672,  719(1}— Jurisdic- 
tion of  Court  of  Civil  Appeals  limited  to  er- 
rors assigned  and  error  of  law  apparent  on 
face  of  reeord. 

The  jurisdiction  «(  the  Court  of  CivO  Ap- 
peals is  limited  to  the  review  of  error  asaigned 
in  the  manner  prescribed  by  law  and  error  of 
law  apparent  on  the  face  of  the  record. 

2.  Appeal  and  error  9=3672 — Holding  of  court 
based  upon  finding  of  fact  not  error  of  law 
apparent  on  faoe  of  record. 

In  an  action  to  recover  two  tracts  of  land, 
brought  by  the  children  and  heirs  at  law  of 
the  first  wife  of  plaintiffs'  father  against  bis 
cliildren  and  heirs  of  deceased  children  by 
two  subsequent  marriages,  where  plaintiffs  made 
no  claim  to  one  of  the  tracts,  other  than  that 
it  was  the  separate  property  of  their  mother 
by  virtue  of  its  having  been  purchased  with 
her  separate  estate,  the  holding  of  the  trial 
court  that  the  tract  was  the  property  of  the 


children  of  the  seeond  and  third  marriages, 
under  a  findinc  of  fact  that  it  was  paid  for 
with  funds  of  those  oommnnities,  was  not  error 
of  law  apparent  on  tlM  face  of  tiie  record,  sacb 
as  the  appellate  court  would  have  Jurisdiction  of 
without  its  having  been  assigned. 

3.  Appeal  aid  error  «=9l72(l)— Claim  a*  t* 
timo  of  aoqaisltloa  of  property  asserted  to  be 
oommunity  cannot,  be  made  for  first  time  on 
appeal. 

In  an  action  by  the  children  of  the  first  wife 
of  deceased  to  recover  two  tracts  of  land  from 
his  diildren  by  his  second  and  third  wives,  the 
finding  of  the  trial  court  that  title  vested  in 
the  latter  will  not  be  disturbed,  where  the 
claim  that  tlie  land  was  purchased  during  the 
first  marriage  and  plaintiffs  inherited  their 
mother's  interest  therein  was  raised  for  the 
first  time  on  appeal,  as  the  commnnity  property 
of  husband  and  wife  is  subject  to  the  pay- 
ment of  the  debts  contracted  by  either  of  Uiem 
during  the  marriage,  and  eridence  might  have 
been  presented  by  defendants  requiring  a  vest- 
ing of  plaintifTs  interest  in  a  manner  not  in- 
consistent with  the  Judgment  of  the  trial  court 

4.  Appeal  and  srrar  9=3994(3)— Evldenoe  to 
discredit  testimony  not  considered  on  appeal, 
wbert  any  ovldenoe  of  suflioleBt  probative 
foraa  to  snpport  ooarfs  flndlag. 

In  as  action  by  the  children  of  deceased's 
first  wife  against  his  diildren  by  his  second 
and  third  wives  to  recover  certain  land,  evi- 
dence tending  to  discredit  the  testimony  of  de- 
fendants' witness  as  to  the  identity  and  pay- 
ment of  certain  notes  executed  by  deceased  and 
witnessed  by  himself  during  deceased's  second 
marriage  will  not  be  considered  on  appeal,  if 
there  was  any  evidence  of  sufficient  probative 
force  to  support  the  trial  court's  finding  that 
the  land  was  paid  for  with  funds  of  thfe  sec- 
ond and  third  communities. 

9.  Evidence  4=»383  (7)— Evidence  held  suflldeat 
to  support  finding  tract  of  land  purchased  on 
credit,  despite  recital  la  dead  of  cask  ooasid- 
•ration. 
In  an  action  to  recover  a  tract  of  land  by 
the    children    of    deceased    by    Us    first   wife 
against  his  children   by  his  second  and  third 
wives,  testimony  of  defendants'  witness  aa  to 
the  identity  and  payment  of  certain  notes  ex- 
ecuted by  deceased  during  his  second  marriage 
held  sufficient  to   support  the   court's  finding 
that  the   tract  was  bought  entirely  on  credit 
and  paid  for  with  funds  of  the  second  and 
third  communities,  despite  recitals  in  the  deed 
tliat  a  cash  consideration  of  $300  was  paid  at 
the  time  of  Us  execution  during  the  first  mar- 
riage. 

6.  Evldenoa  «s>236(2)— Note*  oxMiutMl  by  d«« 
ceased  husband  after  death  of  first  wife  ad- 
missible as  admission  of  oommunity  debt. 
In  an  action  to  recover  certain  land,  brought 
by  the  children  of  deceased  by  Ids  first  wife 
against  his  diildren  by  Iiis  second  and  third 
wives,  certain  notes  executed  by  deceased  after 
the  death  of  the  first  wife  were  properly  ad- 
'mitted,  being  competent  as  an  admission  by  the 
husband  of  a  community  debt  in  a  proceeding 
seeking  to  charge  commnnity  property  with  that 
I  debt 
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Appeal  from  Court  of  CIyU  Appeals  of 
Sixth  Supreme  Judicial  District. 

Action  by  Mrs.  Annie  Hughes  and  others 
■gainst  Mrs.  Mattie  Roberson  and  others. 
Judgment  for  defendants.  From  a  Judgment 
of  the  court  of  CItII  Appeals  (214  8.  W.  946), 
overruling  all  assignments  of  error  brought 
by  plaintiffs,  but  reversing  the  Judgment  for 
defendants  on  a  ground  not  assigned,  defend- 
ants appeal.  Reversed,  and  Judgment  of  dis- 
trict court  affirmed. 

•Nat  W.  Brooks  and  Fitzgerald  &  Kamey, 
all  of  Tyler,  for  appellants. 

Johnston  &  Hughes,  of  Waco,  and  Wm. 
H.  Hanson,  of  Tyler,  for  appelleea. 

McCLENDON,  P.  J.  The  controlUng  ques- 
tl<»  in  the  application  Is  •whether  the  Court 
of  Civil  Appeals  had  the  power  to  reverse 
the  Judgment  of  the  trial  court  for  error  not 
assigned.  The  following  statement  of  the 
case  will  sufficiently  malte  clear  that  issue: 

The   action,    wlilch   was   to  recover   two 


of  $300  paid.  On  January  11,  1878,  J.  W. 
Moore  and  wife,  Augusta,  conveyed  12.8  acres 
of  tract  No.  1  for  the  redted  consideration  of 
$120  paid.  Tract  No.  2  was  conveyed  to  J. 
W.  Moots  on  March  24,  1874,  for  the  recited 
consideration  of  $30  paid. 

The  only  testimony  tending  to  establish 
plaintiffs'  allegation  that  tract  No.  1  was 
purchased  with  prc^ierty  of  their  mother  was 
given  by  plaintiffs  themselves  and  was  stridi- 
en  out  on  motion  of  defendants.  Alleged  er- 
ror predicated  upon  that  action  of  the  trial 
court  has  been  eliminated,  since  no  com- 
plaint is  made  in  the  Supreme  Court  of  the 
action  of  the  Court  of  Civil  Appeals  in  over- 
ruling assignments  of  error  relating  to  that 
ruling.  The  trial  court  found  as  a  fact  that 
tract  No.  1  was  paid  for  equally  with  com- 
munity funds  of  the  second  and  third  mar- 
riages, and  upon  that  finding  concluded,  as 
a  matter  of  law,  that  the  title  to  that  tract 
was  vested  equally  in  those  communities. 
Judgment  was  rendered  accordingly;  one- 
sixteenth  interest  in  each  tract  being  award- 


tracto  of  land,  referred  to  as  tracts  1  and  2.  |ed  to  each  of  the  plaintiffs  as  heirs  of  their 
was  brought  by  Mrs.  Annie  Hughes  and  Mrs. 
MoUie  Pye,  the  only  children  and  heirs  at 


law  of  Mrs.  Emma  L.  Moore,  who  was  the 
first  wife  of  plaintiffs'  father,  J.  W.  Moore, 
against  the  children  and  heirs  of  deceased 
children  of  J.  W.  Moore  by  two  subsequent 
marriages.  Plaintiffs  sought  by  their  suit 
to  have  the  land  adjudged  the  separate  prop- 
erty of  their  mother,  upon  the  allegations 
tliat  tract  No.  1  was  paid  for  entirely  with 
her  separate  property,  and  that  tract  No.  2 
was  purchased  with  the  proceeds  of  tlie  sale 
of  a  small  portion  of  tract  No.  1,  as  origi- 
nally acquired  by  their  father.  They  prayed 
that  the  entire  title  to  both  tracts  be  decreed 
to  them  as  heirs  of  their  mother.  Three-of 
the  defendants,  holding  the  interest  of  one 
child  by  each  of  the  second  and  third  mar- 
riages, filed  separate  answers,  in  which,  be- 
sides a  general  denial,  they  alleged  that  tract 
No.  1  was  purchased  with  community  funds 
of- all  three  communities.  The  remaining  de- 
fendants, besides  a  general  denial,  pleaded 
specially  that  tract  No.  1  was  wholly  paid 
for  with  funds  of  the  last  community. 

The  facts,  which  were  undisputed,  except 
as  to  the  manner  In  which  the  laud  in  con- 
troversy was  paid  for,  were: 

J.  W.  Moore  was  married  three  times: 
First,  in  1856  to  Emma  L.  Vann,  who  died  in 
,  1867 ;  second,  in  1867  to  Augusta  Vann,  who 
died  in  1875 ;  and  third,  in  1877  to  Elizabeth 
Stovall,  who  died  In  1918.  J.  W.  Moore  died 
in  1910.  Excepting  those  who  died  In  In- 
fancy, there  were  eight  children  bom  of 
these  marrlages-;-two  (plaintiffs)  of  the  first, 
and  three  each  of  the  second  and  third. 
Tract  No.  1,  originally  containing  132  acres, 
was  conveyed  by  J.  J.  PUun  to  J.  W.  Moore 
by_  deed  dated  September  14,  1867,  admowl- 
edged  in  189S,  and  reciting  a  consideration 


father,  and  the  remaining  Interest  In  eadi 
tract  being  decreed  In  defendants.  The  evi- 
dence upon  which  this  finding  of  fact  was 
based  will  be  given  below. 

Plaintiffs  alone  ai^)ealed  from  that  judg- 
ment, urging  24  assignments  of  error,  22  of 
which  complained  of  the  exdusion  or  admis- 
sion of  evidence,  and  the  other  2  complained 
of  the  findings  of  fact  that  no  part  of  the 
consideration  for  tract  No.  1  was  paid,  with 
funds  of  the  first  community,  and  that  that 
tract  was  paid  for  with  funds  of  the  second 
and  third  communities.  Those  two  assign- 
ments are  based  upon  the  recitals  In  the 
deed  to  tract  Na  1  that  tha  consideration 
was  $300  paid. 

The  Court  of  Civil  Appeals  overruled  all 
assignments  of  error,  but  reversed  the  Judg- 
ment and  remanded  the  cause  for  further 
trial  upon  the  holding  tliat.  under  the  finding 
of  fact  that  tract  No.  1  was  acquired  during 
the  first  marriage,  title  thereto  vested,  as  a 
matter  of  law,  in  the  first  community,  sub- 
ject to  the  right  in  the  other  communities 
to  be  reimbursed  for  the  funds  used  to  dis- 
charge the  purchase-money  obligation.  214 
S.  W.  946.  Writ  of  error  was  granted,  be- 
cause the  error  upon  which  the  trial  court's 
judgment  was  reversed  was  not  assigned. 

[1]  From  the  foregoing  statement  it  will  b« 
aeesi  that  none  of  the  asslgnmeuts  question 
the  correctness  of  the  trial  court's  conclu- 
sion of  law  that  the  title  to  tract  No.  1  vest- 
ed in  the  second  and  third  communities  be- 
cause It  was  paid  tor  with  funds  of  those 
commimltles.  The  Court  of  Civil  Appeals  la 
a  court  of  review,  and  Its  jurisdiction  to  re- 
view rulings  of  the  trial  court  is  limited  by 
statute.  For  the  purposes  of  this  case,  that 
jurisdiction  authorizes  review  of  only  two 
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classes  of  error:    SirBt,  error  aaslcned  In  the 
maimer  prescribed  by  law ;  and,  Becond,  er- 
ror ot  law  apparent  upon  tbe  face  of  tbe  rec- 
ord, which  latter  haa  been  defined  as  "such 
error  as  Is  fundamental  in  c^racter,  or  one  I 
determining  a  question  upon  which  the  very  i 
right  of  the  case  depends,  or  such  an  error! 
as  being  readily  seen  lies  at  the  base  and ' 
foundation    of  the  proceeding   and    necessa- 1 
rlly  affects  the  judgment"  (Wilson  v.  Jobur 
eon,  04  Tex.  276,  60  S.  W.  242;  Houston  OU  i 
Co.  V.  Kimball,  103  Tex.  103,  122  S.  W.  533, 
124  S.  W.  85),  and,  again,  as  "such  manifest 
errw  as  when  removed  destroys  the  founda- 
tion of  the  Judgment"  (Oar  t.  Dayls,  105  Tex. 
484,  161  S.  W.  794). 

[2]  The  question  presented  resolves  Itself, 
therefore,  Into  the  further  Inquiry  whether 
the  error  of  the  trial  court  In  holding  that 
tract  No.  1  was  the  property  of  the  second 
and  third  communities,  under  the  finding 
of  fact  that  it  was  paid  for  with  funds  of 
those  communities,  constituted  fundamental 
error,  or  error  of  law  apparent  upon  the  face 
of  the  record.  We  think,  under  the  holding 
of  Oar  ▼.  Davis,  above,  that  question'  must 
necessarily  b«  determined  in  the  negative. 
That  suit  was  brought  against  the  wife  and 
her  second  husband,  by  her  children  by  her 
first  husband,  to  cancel  a  deed  which  the 
children  had  made  to  their  stepfather,  con- 
veying lands  which  were  the  separate  prop- 1 
erty  of  their  father.  The  children  sued  for 
the  entire  title  to  the  land  as  sole  heirs  of 
their  father,  upon  the  allegation  that  the 
land  was  by  mistalie  included  In  a  deed  by 
which  they  conveyed  other  lands  to  their  step- 
father. The  mother  was  made  a  party  de- 
fendant, upon  the  allegation  that  slie  assert- 
ed homestead  rights  in  the  property.  The 
trial  court  found  that  the  land  was  the  sep- 
arate property  of  plaintiffs'  father,  and  was 
included  by  mistake  in  the  deed  to  the  8t^»- 
father,  and  tliat  the  mother  had  abandoned 
her  homestead  rights  in  the  property.  .Upon 
these  findings  of  fact  the  trial  court  concluded 
as  a  matter  of  law  that  the  children  (plain- 
tiffs) acquired  by  Inheritance  from. their  fa- 
ther the  entire  title  to  the  property,  and  ren- 
dered judgment  in  their  favor  accordingly. 
The  mother  urged  upon  motion  for  rehearing 
in  the  Court  of  Civil  Appeals,  for  the  first 
time,  that  under  the  finding  of  the  trial  court 
that  the  property  was  the  separate  estate  of 
her  first  husband  she  as  a  matter  of  law,  un- 
der our  statutes  of  descent  and  distribution. 
Inherited  a  life  estate  in  an  undivided  one- 
third  Interest  therein,  and  that  the  trial 
court  erred  In  not  awarding  her  such  inter- 
est 

It  was  contended  that  this  error  was  fun- 
damental, and  should  be  considered  by  the 
appellate  court,  even  though  not  as.signed. 
The  opinion  of  the  Supreme  Court  is  well 
considered,  and  reviews  the  previous  adjudi- 
cations of  that  court  upon  the  much-discussed 


question  ot  what  coostltntes  fnndamental  er- 
ror. Tbe  conclusion  that  the  error  thus 
raised  was  not  fundamental  is  stated  In  the 
following  quotation: 

"If  the  error  complained  of  is  one  of  law, 
it  nettlier  lies  at  the  base  and  fonndatian  of 
plaiutiifs'  cause  of  action,  nor  is  it  such  an  er- 
ror of  law  aa  is  apparent  upon  the  face  of  the 
record.  To  determine  whether  it  be  an  error 
of  law  at  all  depends  upon  the  issue  of  title 
made  by  the  pleadings  and  the  eividence  ad- 
duced to  sustain  or  deny  the  respectir*  rights 
of  the  partieB.  In  the  absence  of  any  claim 
on  the  part  of  Mrs.  Oar  in  her  pleadings,  or 
in  tii«  presentation  of  her  claim  to  any  part 
of  the  land  in  controversy,  other  than  ttiat 
claimed  tlirongh  the  deed  to  her  hosband  and 
the  right  of  the  homestead,  which,  claims  were 
litigated,  the  court  might  well  presume  that, 
if  she  was  entitled  to  a  one-third  Ufe  interest 
in  the  land,  she  had  waived  such  claim.  Wheth- 
er tiiis  vierw  be  sound  or  not,  there  is  no  plia^e 
of  the  law  under  which  we  can  treat  the  sup- 
posed error  of  law  as  one  of  a  fundamental 
character.  As  suggested  by  Judge  Talbot,  If  m 
claim  had  been  made  by  Mrs.  Uar  to  tbe  land 
by  virtue  of  inheritance,  plaintiffs  might  have 
■liown  by  reason  of  some  conveyance  or  otber 
arrangement  she  bad  parted  with  such  inter- 
est. We  therefore  tliink  the  Court  of  Civil 
Appeals  was  right  under  the  circumstances  in 
refusing  to  Consider  the  assignment  of  error." 

[3]  The  analogy  in  principle  between  that 
case  and  the  case  before  us  is  so  complete 
as  to  require  little  discussion.  Plaintiffs 
made  no  claim  in  their  pleadings  to  tract  No. 
1,  other  than  that  it  was  the  seitarate  prop- 
erty of  their  mother,  by  virtue  of  having 
been  purchased  with  her  separate  estate.  So 
far  as  the  record  shows,  the  only  controvert- 
ed issues  of  fact  were  those  which  bore  ui>- 
on  the  time  and  manner  of  payment  of  the 
consideration.  Conceding  that  the  legal  title 
to  tract  No.  1  vested  in  the  first  community, 

stm— 

"Nothing  is  clearer  ia  our  law,  as  declared 
both  by  statute  and  by  repeated  decisions  of 
this  court,  than  that  the  community  property 
of  the  husband  and  wife  is  subject  to  the  pay- 
ment of  the  debts  contracted  by  either  of  them 
during  the  marriage,  •  •  •  and  that  the 
heirs  of  the  wife,  on  her  death,  are  entitled,  not 
to  one-half  of  the  community  property  as  it  may 
then  exist,  but  to  one-half  of  what  may  re- 
main, after  the  discharge  of  the  debts  to  which 
such  property  is  liable.  Articles  4627,  35'Jti, 
Rev.  Stats.;  Jones  v.  Jones,  16  Tex.  147; 
Carter  v.  Conner,  60  Tex.  60."  Stone  v.  Jack- 
son, 100  Tex.  387,  210  S.  W.  963. 

The  powers  of  the  community  survivor  to 
deal  with  community  property  are  very 
broad.  Among  those  powers  is  that  of  dis- 
charging community  debts,  and  appropriat- 
ing community  property  in  reimbursement 
It  win  readily  be  seen,  therefore,  that  had 
the  Issue  been  made  that  the  title  vested  In 
the  first  community,  and  that  plaintiffs  in- 
herited their  mother's  interest  therein,  evl- 
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dence  might  have  been  presented  wtalcb 
would  bave  required  a  restlug  of  that  in- 
terest In  a  manner  not  inconsistent  with  the 
Judgment  of  the  trial  court  The  question 
presented  is,  we  think,  clearly  ruled  by  tlie 
decision  in  Oar  v.  Davis. 

[4,  S]  Defendants  in  error,  plaintiffs  below, 
present  in  the  form  of  counter  propositions 
two  cross-assignments  of  error,  complain- 
ing of  the  action  of  the  Ck>urt  of  Civil  Ap- 
peals in  the  following  particulars: 

First,  it  is  lurged  that  the  trial  court 
erred  in  permitting  in  evidence  two  notes 
purporting  to  have  been  given  by  J.  W. 
Moore  in  1872  and  1874  in  payment  of  tract 
No.  1;  and,  second,  that  the  evidoica  was 
not  sufficient  as  a  matter  of  law  to  over- 
come the  presumptlMi  that  consideration  for 
that  tract  was  paid  when  the  deed  was  ex- 
ecuted, in  view  of  the  recital  in  the  deed  of 
a  consideration  of  "$300  paid."  These  cross- 
assignments  call  for  a  statement  of  the  evi- 
dence ui)on  which  was  based  the  trial  court's 
finding  that  tract  Na  1  was  paid  for  with 
funds  of  the  second  and  third  oonununities. 
They  are  so  nearly  related  that  we  will  con- 
sider them  together. 

One  of  the  defendants  testified  that,  after 
the  death  of  J.  W.  Moore,  she  and  her 
mother,  the  third  wife,  found  among  J.  W. 
Moore's  papers  the  original  deed  to  tract  Na 
1,  and  with  it  the  two  notes  mentioned  above. 
The  1872  note  reads  as  follows: 

"By  the  24th  day  of  December  next  I  prom- 
ise to  pay  to  J.  J.  Fljnn,  or  bearer,  the  som 
of  two  hundred  ninety-six  and  i>/ioo  dollars, 
in  gold,  with  ten  per  cent,  interest  from  date 
until  paid,  for  land  sold  and  deeded  to  me  by 
bim  on  the  Laf  ata  league,  Smith  county,  Texas, 
on  the  14tb  day  of  September,  1867,  it  being  for 
value  received. 

"1872. 

"Witness:  A.  G.  Tommie.  [No  signature;  tbe 
note  being  torn  where  signature  should  ap- 
pear.]" 

A.  O.  Tommie,  the  subscribing  witness  to 
the  1872  note,  testified  in  substance  that  he 
wag  well  acquainted  with  J.  W.  Moore,  hav- 
ing Icnown  him  in  Troupe  county,  Ga.,  be- 
fore Moore  moved  to  Texas  In  1866 ;  that  he 
knew  Flynn  well,  and  worked  for  him  4 
years;  that  upon  the  occasion  of  the  execu- 
tion of  the  1872  note,  which  witness  identi- 
fied as  having  been  executed  by  Moore  and 
witnessed  by  himself,  Flynn  had  sent  him 
to  Moore  to  make  a  trade  for  a  wagon  and 
yoke  of  oxen  as  a  credit  on  a  note  that  Moore 
had  originally  given  for  tract  No.  1-  The 
trade  was  made,  and  the  agreed  amount, 
which  figured  a  little  more  than  the  interest 
on  the  original  note,  was  credited  thereon, 
and  the  1872  note  executed  by  Moore  for 
231  S.W.-4T 
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the  balance.  His  testimony  is  based  upon 
personal  knowledge  gained  at  the  time  the 
1872  note  was  made;  he  having  seen  the 
origin»l  note  given  for  tract  No.  1,  whicli, 
when  the  1872  note  was  made,  was  almost 
"out  of  date."  He  further  testified  to  a  cus- 
tom in  those  times  of  receipting  a  paid  note 
by  tearing  off  the  signature  of  the  maker. 
The  1874  note  was  dated  January  1  of  that 
year,  payable  to  order  of  J.  J.  Flynn,  for 
$324.97,  and  recited  the  same  consideration 
as  the  1872.  note.  The  signature  to  this  note 
was  also  torn  off.  It  bore  Indorsements  of 
payment  as  follows:  $7.25  in  1879,  and  "one 
hundred  [torn]  four  and  52/100"  in  1874. 

[•]  We  need  not  notice  the  evidence  which, 
it  is  urged,  tends  to  discredit  the  testimony 
of  the  witness  Tommie,  since  it  is  within 
our  province  only  to  determine  whether 
there  be  any  evidence  of  sufficient  pro- 
bative force  to  support  the  trial  court's 
findings.  That  the  foregoing  testimony  was 
sufficient  to  support  that  court's  finding  that 
tract  Na  1  was  bought  entirely  on  credit, 
and  was  paid  for  in  1872  and  subsequent 
years,  seems  to  us  too  dear  to  admit  of 
serious  doubt  or  call  for  discussion.  The 
only  question  regarding  the  testimony  which 
we  think  deserves  mention  is  the  admissibil- 
ity of  the  declaration  in  the  1872  and  1874 
notes  that  they  were  given  to  pay  for  the 
land.  These  notes  were  executed  by  the  hus- 
band after  the  death  of  the  first  wife,  and 
the  questlcm  arises  as  to  the  competency  of 
the  husband's  admission  or  acknowledgment 
of  a  community  debt  in  a  proceeding  seeking 
to  charge  community  property  with  that 
debt  Under  the  broad  principles  laid  down 
in  Stone  v.  Jackson,  above,  and  the  author- 
ities therein  reviewed,  we  think  these  notes 
were  properly  admitted  in  evidence.  The 
precise  question  was  decided  in  Word  v. 
Colley,  143  S.  W.  257,  in  which  a  deed  to 
community  realty  was  upheld,  which  was 
made  under  deed  of  trust  by  the  surviving 
husband  to  pay  a  community  debt,  the  only 
evidence  of  which  was  the  written  declara- 
tion of  the  husband  made  after  the  death  of 
his  wife.  Writ  of  error  was  refused  in  that 
case.  In  the  present  case  the  written  dec- 
larations of  the  surviving  husband  are  cor- 
roborated by  the  testimony  of  the  witness 
Tommie  to  the  effect  that  he  saw  the  original 
purchase-money  note  at  the  time  of  the  first, 
renewal  in  1872. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  District  Court  affirmed. 

PHILLIPS,  O.  3.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 
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FARMERS'  A  MERCHANTS'  STATE  BANK 
OF  BALLINGER  v.  CAMERON  tt  al. 
(No.    190-3239.)  • 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  8,  1921.) 

1.  Appeal  aid  error  «s>l094(2)— Flailing  of 
usury  approved  by  Court  of  Appeals  not  re- 
viewed. 

Whether  usury  entered  into  notes  being  a 
matter  demonstrable  by  calculation,  and  none 
being  presented  in  the  record  to  show  that  it 
did  not,  .and  the  trial  court's  finding  that  it  did 
having  been  approved  by  the  Court  of  Civil 
Appeals,  it  is  not  within  the  province  of  the 
Commission  of  Appeals  to  consider  the  matter. 

2.  Usury  «=9l37— Held  paid  and  received  by 
purchase  under  deed  of  trust,  allowing  re- 
covery of  penalty. 

Usury  is  paid  and  received,  allowing  recov- 
ery of  double  penalty  under  Vernon's  Sayles' 
Ann.  CHv.  «t.  1914,  art.  4982,  where  holder  of 
usTirioTiB  note  secured  by  deed  of  trust,  at  trus- 
tee's sale  tliereunder  bought,  for  more  than 
was  due,  excluding  usury,  and  the  full  amount 
of  the  bid  was  credited  on  the  note,  and  a  deed 
was  made  by  the  trustee  to  the  purchaser; 
the  title  to  the  property  thereby  passing  to 
him. 

3.  Mortgages  «s>282(4)  —  Proceeding  against 
mortgaged  property  before  notion  against  Its 
pnrehasar  necessary. 

Before  a  purchaser  of  land,  who  had  as- 
sumed, as  part  of  the  consideration,  a  deed  of 
trust  thereon,  can  be  proceeded  against  person- 
ally on  the  secured  notes,  the  land  which  is  the 
primary  fund  for  payment  thereof  must  be  ex- 
hausted by  sale  under  the  deed  of  trust. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Action  by  S.  M.  Camer(Mi  and  others 
against  the  Farmers'  &  Merchants'  State 
Bank  of  BalUnger.  Judgment  for  plaintiffs 
was  affirmed  by  the  CJourt  of  Civil  Appeals 
(203  S.  W.  1167),  and  defendant  brings  er- 
ror.    Affirmed. 

Jno.  I.  Galon  and  M.  C.  Smith,  both  of 
Balllnger,  for  plaintiff  in  error. 

B.  B.  Truly,  of  Eastland,  and  Snodgrass, 
Dlbrell  &  Snodgrass,  of  Coleman,  for  defend- 
ants In  error. 

Statement  of  the  CJasA. 

KITTRBLL.  J.  The  facts  out  of  which 
this  case  arose,  stated  as  concretely  as  Is 
consistent  .with  clearness,  are  as  follows: 

On  April  20,  1910,  the  Camerona  executed 
their  note  to  the  bank  for  $4,600  payable  at 
three  months.  There  had  been  a  previous 
note  for  $3,000  given,  or  at  least  credits  to 
that  amount  in  favor  of  the  Camerona  had 
been  entered  cm  the  books  of  the  bank,  some- 
where between  two  and  three  weeks  before 
April  20,  1910,  In  contemplation  of  the  use 


of  the  money  in  buying  a  lot  of  marea  out 
on  the  Rio  Grande  border. 

They  bought  to  the  extent  of  $4,600,  or 
$1,600  in  excess  of  the  deposit,  and  their 
drafts  to  the  extent  of  $4,600  were  paid  by 
the  bank.  The  entire  Indebtedness  was  09 
April  20th  put  Into  one  note  for  $4,600,  and 
the  Jury  found  that  $138  interest  was  paid 
by  the  Camerons  on  the  day  the  note  was 
given,  but  it  was  extended  for  the  full 
amount,  and  was  again  extended  when  it 
fell  due. 

Other  notes  were  given  from  time  to  time, 
and  certain  payments  were  made,  and  other 
money  borrowed  or  other  advances  made  to 
or  for  the  Camerons  by  the  bank  over  a 
period  of  time  of  about  four  years ;  the  total 
number  of  notes  in  the  way  of  extensions  of 
the  original  note  and  additional  amounts  for 
new  advances  being  14. 

The  series  of  loans  and  payments  and  ex- 
tensions finally  culminated  in  one  note  for 
$10,630,  dated  March  81,  1914,  bearing  10 
per  cent,  interest,  and  due  January  1,  191K, 
with  interest  from  maturity  until  paid. 

The  Camerons,  coincident  with  the  execu- 
tion of  said  note,  executed  a  deed  of  trust 
on  five  several  tracts  of  land  situated  in 
Runnels  county.  The  deed  of  trust  was  in 
the  usual  form. 

Default  having  beoi  made  in  payment  of 
the  note,  the  trustee  in  due  and  regular 
form  sold  the  land  at  public  sale  on  April 
6,  1915,  for  the  purpose  of  paying  the  notes, 
less  the  credits. 

It  appears  that  there  were  a  number  of 
bidders,  but  the  highest  bidder  was  the  bank, 
and  the  land  was  adjudged  and  knocked  off 
to  it  for  the  amount  of  its  bid,  which  was 
$8,750,  the  full  amount  of  which  was  credit- 
ed on  the  note,  and  a  deed  made  by  the  trus- 
tee to  the  bank,  of  which  Institution  he  was 
cashier. 

The  Camerons  on  September  25,  1915,  fil- 
ed suit  against  the  bank  to  recover  upon  an 
alleged  claim  of  usury,  alleging  as  a  sum- 
mary of  all  thdr  speciflc  allegations  as  fol- 
lows: 

"That  the  actual  indebtedness  due  from  plain- 
tiffs to  defendants  at  the  time  of  the  sale  of 
said  land  was  only  the  aggregate  sums  herein- 
before mentioned,  to  wit,  $10,900;  less  actual 
payments  and  credits  hereinbefore  set  out  in  the 
aggregate  sum  of  $5,893.24;  making  actual  in- 
debtedness due  from  plaintiffs  to  defendant  the 
sum  of  only  at  the  time  of  the  sale  $5,007.35." 

They  plead  that,  the  property  having  been 
sold  for  $8,750,  and  the  acc^tance  of  said 
bid,  and  the  crediting  of  the  $8,750  on  the 
indebtedness,  the  said  defendant  collected 
$3,742.65  usurious  interest,  and  pra.ved 
judgment  for  doable  that  amount,  and  pray- 
ed In  the  alternative  for  the  difference  be- 
tween $8,760  and  $5,007.35,  whldi  Is  $3,742.65. 

The  case  was  submitted  on  42  special  Is- 
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sues  prepared  by  the  court  and  other  special 
Issues  submitted  at  request  of  counsel. 

The  Judgment  recites  that  defendants  had 
"received  and  collected  from  the  plaintiffs 
•  •  *  ^^77.15  usurious  Interest,  and 
Judsinent  was  rendered  for  double  that 
amount,  or  tor  $7,154.30. 

Defendant  by  .way  of  cross-action  alleged, 
in  substance,  that  certain  parties,  Terry  by 
name,  bad  executed  to  the  British  &  Amer- 
ican Mortgage  Company,  I/lmited,  their  note 
for  $3,000  secured  by  deed  of  trust  on  two 
of  the  tracts  of  land  for  wiiich  plaintiffs  had 
given  the  bank  a  deed  of  trust,  being  the 
first  two  tracts  deBcril>ed  in  plaintiffs'  peti- 
tion, aKregatlng  341^^  acres;  that,  while 
the  note  and  security  were  valid  and  sub- 
sisting, the  Terrys  conveyed  the  two  tracts 
to  the  plaintiffs,  who  assumed  the  payment 
of  the  $3,000  note  executed  by  the  Terrys; 
tliat  later,  July  1,  1912,  the  Camerons  agreed 
with  the  mortgage  company  upon  an  exten- 
sion of  payment  of  the  note  for  five  years 
from  November  1,  1912,  at  8  per  cent.,  pay- 
ment to  be  made  in  certain  Installments  not 
necessary  to  enumerate.  Later  the  time  of 
payment  of  certain  of  the  Installments  was 
extended. 

Defendant  alleged  that  it  owned  the  $3,000 
note  by  assignment  In  writing  from  the 
mortage  company,  and  that  certain  specified 
Installments  of  interest  had  not  l)een  paid, 
wherefore  they  had  declared  the  whole  debt 
dues. 

The  proof  showed  that  the  mortgage  com- 
pany on  September  7,  1916,  for  value  re- 
ceived, assigned  the  trust  deed  and  the  $3,000 
note  to  the  defendant  bank  without  recourse. 

Wben  the  transfer  was  taken,  the  note 
for  $240  first  mentioned  In  the  extension 
agreement  bad  been  paid.  The  bank  paid  It 
before  the  transfer.  It  had  paid  the  first 
three  principal  notes,  and  the  Interest  note 
bad  been  taken  up.  This  had  been  done 
without  request  of  the  Camerons. 

The  bank  prayed  for  personal  judgment 
on  the  note  against  the  Camerons,  alleging 
they  were  notoriously  insolvent,  and  prayed 
that,  if  any  Judgment  be  recovered  against 
It.  It  be  offset  by  the  Judgment  on  the  $3,000 
note. 

In  response  to  a  special  issue  the  Jury  an- 
swered that  the  bank  bid  solely  for  the  equi- 
ty of  the  Camerons  In  the  land.  The  court 
adjudged  that  the  bank  take  nothing  by  Its 
cross-action. 

Opinion. 

nie  case  may  properly  be  determined  up- 
<m  the  assumption  that  the  transactions  out 
of  which  the  litigation  arose  were  tainted 
with  usury.  As  we  construe  the  record,  and 
the  assignments  of  error,  there  is  in  the  ai>- 
pllcation  for  writ  of  error  no  serious  attack 
made  upon  the  findings  of  the  Jury  by  the 
motion  tar  a  new  trial,  or  upon  the  con- 
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elusions  of  the  Court  of  Civil  Appeals  as  to 
the  question  of  usury. 

[1]  Whether  usury  entered  into  the  notes 
was  a  matter  demonstrable  by  calculation, 
and  none  is  presented  ta  the  record  to  show 
that  It  di<l  not,  and,  the  trial  court's  finding 
that  it  did  having  been  approved  by  the  Court 
of  Civil  Appeals,  it  is  not  within  our  province 
to  consider  the  question. 

{2]  The  plaintiff  in  error  contends,  as  we 
interpret  the  application  for  writ  of  error, 
that  even  If  It  be  conceded  that  usury  had 
been  paid,  nevertheless  the  sale  under  deed 
of  trust  was  "Involuntary"  payment,  and 
that  by  reason  of  that  fact  the  defendant 
bank  did  not  in  fact  "collect"  or  "receive" 
usurious  interest  so  as  to  bring  Its  action 
within  the  purview  of  article  4982,  V.  S.  C.  S. 
llils  Is  the  first  of  the  only  two  questions 
presented  by  the  application. 

In  a  tedbnical  sense  the  sale  may  have 
been,  indeed  was.  Involuntary  as  to  plaintiffs, 
but  It  was  certainly  not  "involuntary"  as  con- 
cerns the  defendant  banlc  Pursuant  to  the 
provisions  of  the  deed  of  trust,  it  sold  the 
property  and  bid  $8,750,  and  the  property 
was  knocked  off  to  it  (the  bank),  and  the 
whole  amount  of  the  bid  was  credited  on  the 
debt,  and  the  bank  received  a  deed  to  the 
property. 

What  does,  and  what  does  not,  constitute 
"payment"  of  usurious  Interest  is  a  question 
which  has  been  frequently  before  the  courts, 
and  Is  one  by  no  means  free  from  difficulty. 
We  have  not  been  able  to  find  any  case  en- 
tirely like  the  Instant  case.  Before  the  writ- 
er became  a  member  of  the  court  the  case 
of  Gunter  v.  Merchant,  213  S.  W.  604,  w*9 
decided  by  this  section  of  the  Commission 
in  a  very  clear  and  instructive  opinion  by 
Judge  Sadler,  which  was  approved  by  the 
Supreme  Court  The  facts  of  that  case  and 
this  were  wholly  different,  but  the  question 
of  what  constituted  payment  was  discussed 
at  length.  It  is  the  law  that  to  reserve  out 
of  a  loan  Interest  in  advance  at  a  rate  be- 
yond the  legal  limit  does  not  constitute  pay- 
ment of  usury. 

Where  the  plaintiff,  appellee,  borrowed 
$200  and  gave  his  note  for  $235  and  after- 
wards made  five  payments  of  $17.50,  aggre- 
gating $87.50,  plaintiff  was  held  mUtled  to 
recover  only  the  $87.50  or  double  that 
amount;  the  $35  not  having  been  in  contem- 
plation of  law  actually  paid.  Bosettl  v.  Los- 
ano,  96  Tex.  67,  70  S.  W.  204. 

Where  usurious  interest  was  included  in  a 
note  given  In  renewal  of  a  note  bearing  usur- 
ious interest.  It  was  held  recovery  could  not 
be  had  under  the  penalty  statute  until  the 
usurious  Interest  was  actually  paid,  and  in- 
cluding the  Interest  in  a  renewal  note  was 
not  actual  payment  (First  Nat  Bank  v.  Las- 
ater,  196  U.  8.  115,  25  Sup.  Gt  206,  49  L. 
£d.  406;  National  Bank,  eta.  t.  Ragland, 
181  U.  S.  45,  21  Sup.  Ct.  536,  s.  c  45  L.  Ed. 
738),  and  giving  additional  note  for  usurious 
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Interest  Is  not  payment  (Brown  v.  Bank,  168 
U.  S.  416.  IS  Sap.  Ct.  390,  42  L.  Ed.  801). 

The  usurious  interest  must  actually  have 
been  paid,  and  where  all  payments  were  cred- 
ited on  the  principal  and  the  usurious  note 
has  not  been  fully  paid,  the  penalty  cannot 
be  recovered.    Allen  v.  Bank,  175  S.  W.  485. 

Obviously  none  of  the  cases  above  cited 
are  In  "all  fours"  with  the  Instant  case,  but 
are  helpful  in  enabling  us  to  arrive  at  what 
we  conceive  to  be  a  correct  conclusion. 

The  property  was  sold  by  due  and  regular 
course  of  procedure  in  accordance  with  the 
provisions  of  the  deed  of  trust,  and.  If  it 
be  conceded  that  only  $5,007.35  of  the  $8,750 
was  really  due  on  the  note  outside  of  the  al- 
leged amount  of  usury,  certainly  the  sale 
was  good  as  to  the  amount  concededly  due. 
It  was  so  adjudged  in  Hemphill  v.  Watson, 
60  Tex.  679. 

In  the  absence  of  authorities  directly  In 
point  we  are  left  to  deal  with  the  question 
In  the  light  of  general  principles.  Conced- 
edly the  title  to  the  prefer ty  passed  to  the 
defendant  by  the  sale,  regardless  of  whether 
the  part  of  the  bid  made  up  of  usurious  in- 
terest be  taken  into  consideration  or  not. 
Hemphill  v.  Watson,  supra.  The  entire  bid 
was  credited  on  the  note,  and  the  record 
reveals  no  attempt  by  cross-action  or  other- 
wise on  the  part  of  defendant  to  recover  the 
deficiency  on  the  $10,530  note.  If  the  note 
secured  by  the  deed  of  trust  had  been  for 
only  $8,750,  and  the  bid  had  been  credited  on 
the  note,  the  debt  would  have  been  fully  dis- 
charged, in  other  words,  have  been  "paid" 
by  plaintiffs,  and  the  payment  would  to  the 
extent  of  all  the  bid  above  $5,007.35  have 
been  in  the  form  of  usurious  interest,  and 
would  have  been  recited  In  the  trustee's  deed 
as  part  of  the  consideration  received  from 
defendant  for  the  property.  If,  as  defendant 
contends,  that  much  of  the  bid  was  the  same 
as  no  payment  at  all,  yet  the  defendant 
treated  it  as  payment,  and  the  trustee  re- 
ceived it  as  such,  and  to  the  extent  of  $3,742.- 
65  it  was  part  of  the  Md.  We  can  see  no 
distinction  in  legal  effect  between  that  sit- 
tiation  and  proceeding,  and  what  actually 
took  place. 

It  is  settled  law  that  no  cause  of  action  to 
recover  back  usurious  interest  accrues  until 
such  interest  has  been  paid.  Cyc.  vol.  89,  p. 
1034.  It  is  likewise  the  law  that  it  Is  not 
necessary  that  the  payment  be  made  In  mon- 
ey, but  it  Is  sufficient  If  It  be  made  in  prop- 
erty. As  a  general  rule  the  right  to  recover 
usury  cannot  be  exercised  so  long  as  any 
part  of  the  debt  which  is  justly  due,  prin- 
cipal and  interest,  remains  unpaid.  Author- 
ities supra. 

In  some  jurisdictions  the  general  rule  of 
law  prevails  that  money  paid  voluntarily  as 
usurious  interest  cannot  be  recovered.  The 
ground  of  such  holding  is  that  the  parties  are 
held  to  be  in  pari  delicto.  In  such  states 
the  rule  has  been  applied  in  cases  wherein 


the  payment  of  the  tisurlous  interest  Is  ob- 
tained by  exerdse  of  power  of  sale.  The 
sale  being  made  under  iwwer  conferred  by 
the  borrower  himself,  It  is  treated  as  if  he 
had  made  it  B.  C.  U  vol.  27,  p.  271,  It 
seems  to  us  that  the  rule  just  stated  is  ap- 
plicable in  this  state  where  recovery  is  al- 
lowed where  usurious  Interest  Is  paid  volun- 
tarily. The  property  was  sold  under  a  power 
conferred  by  the  Camerons;  and  the  title 
passed  out  of  them  by  the  sale,  in  consldera- 
ti<m  of  at  least  the  valid  portion  of  the  debt, 
and,  as  we  have  said,  there  is  no  evidence 
revealed  by  the  record  of  any  attempt  to  col- 
lect the  difference  betwem  the  bid  of  98,750 
and  the  $10,530  note  and  Interest,  aggr^^t- 
ing  $10,900,  which  fact  evidences  that  the 
bank  treated  the  debt  as  paid.  Tliis  being 
true,  if  the  authorities  cited  are  applicable, 
as  we  think  they  are,  the  question  presented 
whether  the  sale  and  the  crediting  of  the  bid 
on  the  debt  and  receiving  a  deed  to  the  proi>- 
erty  by  the  bank  was  equivalent  to  a  pay- 
ment by  the  Camerons  and  the  receipt  by  the 
bank  of  usurious  interest  must  be  answered 
In  the  affirmative. 

The  defendant  took  title  to  the  property 
upon  a  bid  for  It  of  $8,750  and  thereby  to 
that  extent  the  debt  of  plaintiff  was  paid, 
and  we  are  unable  to  escape  the  conclusion 
that  plaintiffs  actually  "paid"  and  the  de- 
fendant actually  "received"  usurious  interest. 
We  cannot  conceive  by  what  process  of  rea- 
soning the  bid  and  the  crediting  of  It  on  the 
debt  thereby  pro  tanta  discharging  the  debt 
can  be  held  to  be  sufficient  consideration  to 
pass  title  to  the  land,  and  at  the  same  time 
not  operate  as  "payment"  of  usurious  inter- 
est included  in  the  note. 

[3]  The  second  and  remaining  question  pre- 
sented for  determination  is  no  less  difficult 
than  the  first  Two  of  the  tracts  of  land  de- 
scribed In  plaintiff's  pleadings  and  included 
in  the  deed  of  trust  given  by  the  Camerons 
to  the  bank  had  previously  been  conveyed  by 
the  Terrys'  to  the  Camerons,  the  latter  as- 
suming, as  part  of  the  consideration  for  the 
conveyance,  a  deed  of  trust  upon  the  land 
which  had  previously  been  given  by  the  Ter- 
rys to  a  mortgage  company  to  secure  a  note 
for  $3,000.  Later  the  bank  acquired  by  pur- 
chase the  notes  given  by  the  Terrys  to  the 
mortgage  company,  together  with  the  deed 
of  trust  lien  securing  it  In  the  present  suit 
the  bank  by  way  of  cross-action  and  counter- 
claim sought  a  personal  judgment  against 
the  Camerons  upon  their  assumption  of  this 
note,  but  did  not  ask  for  a  foreclosure  of 
the  deed  of  trust  lien,  nor  did  they  pray  to 
have  the  land  securing  the  $3,000  note  sub- 
jected to  the  payment  of  the  note  as  a  pri- 
mary fund.  The  trial  court  rendered  judg- 
ment against  the  bank  upon  this  cross-action 
and  counterclaim,  and  the  Court  of  Civil 
Appeals  affirmed  that  judgment 

This  ruling,  we  think,  was  correct  under 
the  authority  of  Harris  v.  Masterson,  91  Ter. 
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ITl,  41  S.  W.  482.  We  do  not  deem  It  neces- 
sary to  enter  upon  an  elaborate  analysis  of 
tbat  case,  or  to  set  forth  the  certified  ques- 
tions and  answers  thereto.  It  is  sufficient 
to  say  tbat  that  case  holds  that,  where  a 
vendee  who  la  personally  liable  upon  ven- 
dor's Hen  notes  conveys  the  land  to  a  third 
party,  and  the  latter  assumes  the  payment 
of  the  notes,  the  land  becomes  a  primary 
fond  for  the  payment  of  those  notes,  and  the 
bolder  of  the  notes  can  be  required  by  the 
original  vendee  to  exhaust  the  vendor's  lien 
npon  the  land  before  personal  Judgment  can 
be  rendered  against  the  vendee  upon  his  per- 
sonal obligation  upon  the  vendor's  lien  notes, 
and  personal  Judgment  thereon  can  be  ren- 
dered only  In  case  of  and  to  the  extent  that 
the  land  falls  to  satisfy  the  notes. 

In  the  present  case,  when  the  Terrys  sold 
the  land  to  the  Camerons,  and  the  latter  as- 
sumed the  deed  of  trust  obligation  which 
the  Terrys  bad  glvoi  to  the  mortgage  com- 
pany, the  land  thus  conveyed  became  the  pri- 
mary fund  for  the  payment  of  those  notes, 
and  before  personal  Judgment  could  be  re- 
covered against  the  Terrys  that  primary  fund 
would  have  to  be  exhausted.  When  the  land 
was  later  sold  by  the  bank  In  satisfaction 
of  the  latter's  second  lieu,  the  sale  was,  by 
stipulation  in  the  conveyance,  made  subject 
to  the  deed  of  -trust  given  by  the  Terrys  to 
the  mortgage  company;  and  before  personal 
Judgment  could  be  rendered  against  the  Cam- 
erons, upon  their  assumption  of  the  Terry 
$8,000  note,  the  bank  would  have  to  exhaust 
the  primary  fund,  that  Is,  the  land  conveyed 
by  the  Terrys  to  the  Camerons,  before  the 
Camerons  could  be  required  to  respond  per- 
sonally upon  their  assumption  of  the  $3,000 
note.  As  the  bank  did  not  ask  for  this  re- 
lief, but  only  prayed  for  personal  Judgment 
against  the  Camerons  npcKi  their  assnmptlon 
of  the  $3,000  note,  the  trial  court,  we  think, 
correctly  denied  the  relief  prayed  for,  and 
the  Court  of  Civil  Appeals  correctly  affirmed 
tbat  Judgment. 

We  therefore  recommend  that  the  Judg- 
ments of  the  district  court  and  Court  of  Civil 
Appeals  be  afOrmed. 

PHILUPS,  0.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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(Commission  of  Appeals  of  Texas,  Section  B. 
Jane  8,  1921.) 

I.  Trial  «s» 1 4 1— Charge,  submitting  nndlspot- 
ed  question,  properly  refused. 
A  reqnested  charge,  submitting  an  undis- 
pnted  question,  is  property  refased. 


2.  Trial  «3»26l— No  error  to  refuse  a  eharg* 
In  part  Incorrect. 

It  is  not  error  to  refuse  a  requested  charge 
in  part  incorrect;  the  court  not  being  required 
to  separate  the  proper  from  the  improper,  and 
give  a  modified  charge. 

3.  Appeal  and  error  «s>l082(2)— Holding  of 
Intermediate  oourt  not  questioned  by  petition 
for  error  is  not  reviewable. 

The  holding  of  the  Court  of  Civil  Appeals 
that  the  giving  of  a  charge  was  error,  not  hav- 
ing been  called  in  question  in  the  application  for 
writ  of  error  to  that  court,  is  not  before  the 
Commission  of  Appeals  for  review. 

4.  Appeal  and  error  «=s>l068(3)— No  rwersal 
for  erroneous  Instruction,  where  Judgment 
was  the  only  one  proper  under  the  evidenoe. 

Judgment  will  not  be  reversed  for  errone- 
ous instruction  where  under  the  evidence  no 
other  judgment  than  that  rendered  could  prop- 
erly be  rendered. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  John  B.  Scripture  against  the 
Gulf,  Colorado  &  Sante  F6  Railway  Company 
and  the  Pullman  Company,  with  cross-action 
by  the  Railway  Company  against  the  Pullman 
Company.  The  Court  of  Civil  Appeals  af- 
firmed Judgment  for  plaintiff  against  the 
Railway  Company,  but  reversed  the  Judgment 
for  the  Pullman  Company  as  between  it  and 
the  Railway  Company  (210  S.  W.  269),  and 
tbe  Pullman  Company  brings  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed,  and 
Judgment  of  district  court  affirmed. 

Etberidge,  McCormick  &  Bromberg,  of  Dal- 
las, for  plaintiff  in  error. 

Lee,  Lomax  &  Smith,  of  Fort  Worth,  and 
Terry,  Cavin  &  Mills,  of  Oalveston,  for  de- 
fendant in  enov. 

KITTREIiL,  J.  While  the  controversy  In 
this  case  as  it  Is  presented  to  us  is  between 
the  two  companies,  the  names  of  which  ap- 
pear in  the  title  of  the  case,  it  was  not  an 
original  action  as  between  them.  In  the  ac- 
tion out  of  which  the  case  arose  one  Scrip- 
ture was  the  original  plaintiff,  and  the  par- 
ties to  this  action  were  both  defendants. 
Scripture  was  a  passenger  in  a  Pullman 
Company  car  attached  to  a  train  of  the 
railroad  company,  and  In  stepping  from  the 
train  to  a  box  in  alighting  was  Injured.  He 
made  both  corporations  defendants,  but  be- 
fore the  trial  actually  began  dismissed  bis  ac- 
tion as  to  tbe  Pullman  Company.  The  rail- 
road company  had,  however,  made  the  Pull- 
man Company  a  defendant  by  cross-action, 
praying  ti^at,  in  event  of  any  recovery  by 
plaintiff  against  It,  it  have  Judgment  over 
against  tbe  Pullman  Company  for  a  like 
amount  There  was  a  contract  between  the 
two  corporations,  the  interpretation  of  which 
was  to  a  large  extent  a  controlling  feature  of 
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the  litigation;  at  least  In  tbe  C!ourt  of  CirU 
Appeals.  In  the  district  coart  of  Denton 
county,  in  which  county  the  Injury  occurred, 
plalutlis  recovered  a  substantial  verdict 
against  the  railway  company,  but  a  verdict 
was  returned  against  the  railway  company 
on  its  cross-action  against  the  Pullman  Com- 
pany. The  Court  of  Civil  Appeals  of  the  Sec- 
ond District  afiQrmed  the  Judgment  as  to  the 
railway  company,  but  reversed  it  as  between 
the  two  corporations  (Gulf,  G.  &  S.  F.  R.  Co.  v. 
Scripture,  210  S.  W.  26»).  Both  corporations 
applied  for  a  rehearing,  which  was  denied 
both.  Writ  of  error  was  refused  the  railway 
company  as  between  it  and  the  plaintiff  Scrip- 
ture. The  Pullman  Company  obtained  writ 
of  error  on  the  ground  that  the  Court  of 
Civil  Appeals  erred  in  holding  that  the  trial 
court  erred  in  refusing  the  special  charge 
asked  by  the  railway  company;  Its  conten- 
tion being  that  it  was  undisputed  that  the 
vestibule  of  the  Pullman  Coach  was  brilliant- 
ly lighted,  all  the  witnesses  so  testifying,  and 
the  railway  company  so  admitting  In  definite 
positive  terms  In  its  brief  In  the  Court  of 
Civil  Appeals. 

The  ground  of  action  set  up  by  the  plaln- 
tlft  are  correctly  stated  by  the  Court  of  Civil 
Appeals,  as  follows : 

"Plaintiff  charged  negligence  on  the  part  of 
both  defendants  in  falling  to  give  him  a  rea- 
sonable opportunity  to  alight  safely  from  said 
car;  in  failing  to  have  sufficient  light  on  the 
platform  of  said  car;  in  failing  to  stop  the 
train  at  Krum  a  sufficient  length  of  time  to  en- 
able plaintiff  to  safely  disembark;  in  failing  to 
have  sufficient  light  on  the  ground  or  platform 
upon  which  plaintiff  landed;  in  failing  to  asBist 
plaintiff  to  alight;  in  failing  to  place  the  box 
upon  which  plaintiff  was  to  step  securely  fixed 
on  the  ground ;  in  failing  to  have  the  ground 
where  the  box  was  placed  reasonably  level 
and  smooth,  so  that  the  box  placed  thereon 
would  not  overturn,  etc." 

The  answer  of  .the  railway  company  to 
the  allegations  of  the  plaintiff  consisted  only 
of  a  general  denial,  and  allegation  of  con- 
tributory negligence  on  the  part  of  plaintiff, 
on  three  grounds,  not  necessary  to  set  forth. 

This  statement  Is  necessary  in  view  of  the 
contention  of  the  parties  before  us  as  to  the 
requested  charge  as  to  the  light  in  the  ves- 
tibule, and  of  the  admission  made  by  the 
railway  company  with  reference  thereto. 

The  allegations  of  the  cross-action  by 'the 
railway  company  were  as  correctly  stated  by 
the  Court  of  Civil  Appeals  as  follows: 

"The  defendant  railway  company  pleaded 
that  there  was  a  contract  existing  between  it 
and  the  Pullman  Company  by  virtue  of  which 
the  Pullman  Company  was  to  provide  its  own 
employees  and  servants  for  the  collection  of 
fares  charged  for  the  sleeper,  and  for  the  serv- 
ices of  receiving  and  discharging  passengers 
from  said  cars,  and  that  by  the  terms  of  said 
contract  the  Pullman  Company  had  agreed  to 
indemnify  and  save  harmless  the  railway  com- 


pany against  all  liability  and  claims  for  injuriea 
to  persons  arising  from  the  acts  or  omissions, 
whether  negligent  or  wrongful  or  otherwise, 
of  the  employees  of  the  Pullman  Company  in 
the  line  of  their  employment.  It  further  al- 
leged that,  if  it  were  true  that  plaintiff  sus- 
tained the  injories  alleged  by  him  as  the  re- 
sult of  the  failure  to  afford  him  a  reasonable 
opportunity  to  safely  alight  from  said  sleeping 
car  and  train  at  Krum,  or  because  of  insuffi- 
cient Ught  on  the  platform  or  at  the  place  he 
attempted  to  get  off  the  car,  or  because  a  suf- 
ficient time  was  not  allowed  him  to  alight  from 
the  car,  etc,  said  acts  of  negligence,  if  any, 
were  the  acts  of  the  Pullman  Company's  em- 
ployees." 

The  only  assignments  of  error  of  the  rail- 
way company  which  the  Court  of  Civil  Ap- 
peals discussed,  and  on  which  it  based  Its 
holdings,  were  the  fifteenth  and  sixteenth. 

The  first  of  these  assignments  was  directed 
against  the  thirteenth  paragraph  of  the 
charge  of  the  court,  which  reads  as  follows: 

"Now,  if  you  believe  from  the  evidence  thai 
the  plaintiff  was  injured,  and  you  further  be- 
lieve that  his  injuries  were  proximately  caused 
by  the  negligent  failure,  if  any,  of  the  Pull- 
man employees  to  assist  him  in  disembarking 
from  said  train  or  in  improperly  placing  the 
footstool  for  him  to  step  upon,  if  you  believe 
that  it  was  improperly  placed,  or  if  you  be- 
lieve that  his  injuries  were  proximately  caused 
by  failure,  if  any,  of  the  Pullman  porter  to  no- 
titj  the  employees  of  the  railroad  of  the  pres- 
ence of  the  plaintiff  at  said  place  wishing  to 
disembark  from  said  train,  and  you  find  tills 
failure  of  said  porter,  if  he  did  so  fail,  to  be 
negligence,  that  is,  a  failure  to  use  a  high  de- 
gree of  care,  and  you  find  that  these  acts  of 
negligence,  if  any,  were  the  proximate  cause  of 
his  injuries,  if  any,  and  that  he  would  not  have 
been  injured  but  for  said  acts,  then  the  rail- 
road company  would  be  entitled  to  a  judgment 
over  against  the  Pullman  Company  for  what- 
ever sum,  if  any,  you  find  in  favor  of  the  plain- 
tiff against  the  raUway  company." 

The  railway  company  made  the  giving  of 
this  charge  the  sixteenth  ground  of  its  amend- 
ed motion  for  a  new  trial.  It  being  given  In 
that  part  of  the  court's  general  charge,  which 
he  stated  applied  to  the  controversy  between 
the  two  corporations,  and  made  its  giving,  as 
has  been  said,  its  fifteenth  assignment  of  er- 
ror In  its  brief. 

It  also  specifically  objected  in  writing  and 
saved  bill  of  exceptions  to  the  giving  of  said 
paragraph  13,  on  the  ground  that  the  charge 
required  it  to  show  that  the  act  of  the  Pull- 
man employees  which  contributed  to  the  in- 
Jury  was  a  negligent  act,  whereas,  by  the 
terms  of  the  contract  between  It  and  the 
Pullman  Company,  it  was  entitled  to  indem- 
nity whether  the  act  of  the  porter  was  negli- 
gent or  not 

The  sixteenth  assignment  of  error  of  the 
railway  company  was  based  upon  the  re- 
fusal of  the  trial  court  to  give  the  following 
special  idiarge  No.  8,  requested  by  It,  which. 
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uittlng  certain  preliminary  and  explanatory 
icltals,  not  necessary  to  be  set  fortb,  waa 
3  follows: 

"■Ncwr,  therefore,  if  you  believe  that  plaintiff 
ras  injured,  but  that  such  injury  was  due  to 
nd  proximately  cansecl  by  the  failure,  if  any, 
>f  tlic  PuUman  Company's  porter  to  properly 
ind  safely  place  the  foot  box,  or  the  failure,  if 
my,  of  the  Pullman  Company  to  furnish  suffi- 
cient light  in  the  Teatibule  of  its  sleeping  cai 
from  'v^faich  plaintiff  was  alighting,  or  failnre, 
f  any,  of  the  said  Pullman  Company's  em- 
ployees In  charge  of  such  car  to  stop  or  re- 
quest tbe  stopping  of  defendant's  train  until 
plaintiff  could  alight  therefrom;  and  if  you  fur- 
ther believe  that  the  omissions,  if  any,  of  said 
Pullman  Company  employees  in  the  respects 
here  stated  were  in  line  of  their  employment— 
you  will  find  in  favor  of  said  Gulf,  Colorado  & 
Santa  F6  Railway  Company  against  said  Pull- 
man Company  for  the  amount  of  the  verdict, 
if  any.  yon  may  return  in  plaintiiTg  favor  and 
against  said  railway  company. 

"You  are  further  instructed  in  this  connec- 
tion that  under  said  contract,  even  though  you 
may  believe  that  the  omissions,  if  any,  of  the 
said  Pullman  Company's  employees  in  the  re- 
spect above  stated  were  not  negligent  or  wrong- 
ful, still,  if  you  further  believe  that  the  injury, 
if  any,  sustained  by  plaintiff  arose  from  such 
acts  or  omissions,  you  will  nevertheless  find  in 
favor  of  said  railway  company  and  against  said 
Pullman  Company  for  the  amount  of  the  ver- 
dict, if  any,  rendered  in  plaintiff's  favor  against 
said   railway  company." 

The  refusal  of  the  trial  conrt  to  give  said 
special  charge  No.  S  was  duly  excepted  to, 
and  bill  of  exceptions  duly  taken,  and  such 
refusal  was  made  the  forty-sixth  ground  of 
the  motion  for  a  new  trial  filed  by  the  rail- 
way company. 

That  portion  of  the  contract  between  the 
two  companies  which  was  ofTered  in  evi- 
dence by  the  railway  company,  in  so  far  as 
It  is  pertinent  to  the  question  to  be  deter- 
mined, is  as  follows: 

"The  Pullman  Company  agrees  to  indemnify 
and  save  harmless  the  Railway  Company 
against  all  liabilities  and  claims  for  loss  or 
damage  to,  or  destruction  of  property,  and  for 
injuries  to  persons  or  deaths,  as  follows: 
•    *    • 

"Subdivision  (d).  All  claims  and  liabiUties 
arising  from  the  acts  or  omissions  whether  neg- 
ligent or  wrongful,  or  otherwise,  of  employees 
of  the  Pullman  Company  in  line  of  their  em- 
ployment." 

In  its  original  opinion  the  Court  of  Civil 
Appeals,  while  setting  forth  the  fact  that  the 
record  disclosed  that  the  railway  company  ob- 
jected to  the  thirteenth  paragraph  of  the 
charge',  which  was  made  the  basis  of  Uic  fif- 
teenth assignment  of  error,  yet  it  stated  no 
affirmative  holding  or  conclusion  up<m  the 
question,  but  proceeded  to  deal  with  the 
rizteenth  assignment  of  error,  directed 
against  tbe  refusal  of  the  trial  court  to  give 
special  charge  No.  3,  and  stated  the  coucln- 
sloii  that  said  charge  should  have  been  giv- 


en; therefore  the  assignment  was  sustained, 
and  the  Judgment  as  between  the  Pullman 
Company  and  the  railway  company  was  re- 
versed on  the  ground  that  the  trial  court 
erred  In  refusing  special  charge  No.  3,  but, 
finding,  as  it  stated,  that  "the  negligence  of 
the  appellant  [the  railway  company]  in 
starting  the  train  at  the  time  it  did  without 
first  learning  whether  the  Pullman  passenger 
had  alighted  was  established  without  contro- 
versy," therefore  it  alBrmed  the  recovery 
against  the  railway  company.  In  Its  opinion 
on  motion  for  rehearing  tbe  Court  of  Civil 
Appeals  deals  with  both  assignments  of  er- 
ror, and  states  with  reference  to  paragraph 
13  of  the  charge: 

"If  the  railway  company  waa  entitled  to  the 
presentation  of  the  defense  of  the  terms  of 
that  provision  in  contract  between  it  and  the 
Pullman  Company,  snch  defense  did  not  in 
any  sense  depend  on  the  question  of  negligence 
of  the  Pullman  Company's  employees  in  caus- 
ing, or  contributing  toy:ause,  the  injury  to  plain- 
tiff, but  was  entirely  independent  of  the  qnes. 
Hon  of  negligence.  If  the  railroad  company 
had  the  right  to  enforce  the  contract  of  in- 
demnity according  to  its  terms— and  no  ques- 
tion is  here  raised  as  to  such  right — we  are 
of  the  opinion  that  it  was  positive  error  to  lim- 
it such  right  to  indemnity  to  a  showing  of  neg- 
ligence on  the  part  of  the  Pullman  Company." 

The  Court  of  Civil  Appeals  held  that  the 
charge  was  reversible  error.  This  being 
true,  we  are  confined  to  a  discussion  of  two 
questions:  (1)  Whether  the  trial  court  prop- 
erly Infused  to  give  special  charge  No.  3,  re- 
quested by  the  railway  company,  which  re- 
fusal was  made  the  basis  of  Its  sixteenth  as- 
signment of  error;  and,  (2)  whether  under 
the  undisputed  facts  any  other  Judgments 
could  have  been  properly  rendered  as  be- 
tween the  two  corporations,  except  the  one 
rendered  in  favor  of  plaintifC  In  error.  In 
the  application  for  writ  of  error  the  assign- 
ment is  to  all  intents  and  purposes  made  that, 
regardless  of  whether  paragraph  13  was  or 
was  not  correct,  the  judgment  rendered  by 
tbe  trial  court  as  between  the  two  corpora- 
tions was  the  only  Judgment  which  could 
properly  have  been  rendered. 

[1,  2]  As  to  the  first  of  tbe  two  above-stat- 
ed assignments,  we  are  of  the  opinion  that 
the  trial  court  properly  refused  special  charge 
No.  3,  requested  by  the  railway  company, 
and  that  the  Court  of  Civil  Appeals  erred  in 
holding  such  action  error  on  the  part  of  the 
trial  court.  This  Is  true  for  the  following 
reasons: 

(1)  There  was  absolutely  no  dispute  that 
the  vestibule  of  the  Pullman  Gar  was  bril- 
lianUy  lighted.  The  appellant  railway  In  Its 
brief  In  the  Court  of  ClvU  Appeals  asserted  In 
most  emphatic  and  unqualified  terms  that 
there  was  no  possible  ground  for  the  cofiten- 
tion  that  tbe  accident  could  be  attributed'  in 
any  degree  to  want  of  sufficient  light  In  the 
vestibule.    Its  own  conductor  aald  he  saw 
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the  light  from  tbe  Pullman  Testlbule  flaahlng 
60  brightly  on  the  ground  that  be  could  see 
the  Pullman  porter  230  feet  away. 

The  following  authorities  support  the  state- 
ment that  to  have  given  a  charge  on  an  undis- 
puted question  would  bare  been  reversible 
error:  Hardy  v.  De  Leon,  5  Tex.  230  (citing 
Boardman  v.  Reed,  6  Pet.  [U.  S.]  328,  8  L. 
Ed.  415);  Wlntz  v.  Morrison.  17  Tex.  872, 
67  Am.  Dec.  658;  L  &  O.  N.  Ry.  Co.  v.  Stew- 
art, 57  Tex.  166;  Railway  Co.  y.  Gilmore,  62 
Tex.  301;  Denham  v.  Trinity  Lumber  Co.,  73 
Tex.  84,  11  S.  W.  151;  Railway  v.  Harvin, 
58  S.  W.  629;  Western  Union  Tel.  Ca  v. 
Burgess,  60  S.  W.  1024. 

(2)  Because  had  It  been  that  a  part  of  the 
requested  charge  was  correct  and  a  part  in- 
correct, it  would  not  have  been  obligatory 
on  the  trial  judge  to  have  separated  the  prop- 
er from  the  Improper  parts;  nor  to  modify 
the  charge.  Hardy  v.  De  Leon,  supra ;  Wella 
V.  Bamett,  7  Tex.  584 ;  Rosenthal  v.  Middle- 
brook,  63  Tex.  339;  Gulf,  etc.,  v.  Shieder,  88 
Tex..  167,  30  S.  W.  902,  28  L.  B.  A.  538;  Ft 
Worth  T.  Daniels,  29  S.  W.  696;  Oyt  toL  38, 
p.  1708  et  seq. 

It  is  manifest,  when  considered  in  the  light 
of  the  foregoing  authorities,  and  the  request- 
ed charge  was  properly  refused.  The  charge 
having  been  prc^erly  refused,  the  Court  of 
Civil  Appeals  erred  in  reversing  the  judg- 
ment aa  tbe  groimd  of  such  refusal. 

[3, 4]  However,  that  court  held  it  to  have 
been  reversible  error  to  have  given  paragraph 
13  of  the  charge,  which  holding  is  not  called 
In  question  by  the  application  for  writ  of 
error ;  therefore  is  not  before  us  for  review ; 
hence,  if  tbe  contention  of  plaintiff  in  error 
that  the  only  judgment  was  rendered  as  be- 
twe^i  It  and  the  railway  company  which 
could  properly  have  been  rendered  be  not 
sound,  then  as  a  practical  question  It  Is  not 
material  whether  the  refusal  of  special 
charge  No.  8  was  error  or  not. 

We  are  brought  then  logically  to  inquire 
whether  as  between  the  two  corporations  any 
judgment  could  properly  have  been  rendered 
except  the  one  that  was  rendered.  The  ques- 
tion will  probably  be  more  fellcitoudy  stated 
by  saying  that  wi  are  called  upon  to  deter- 
mine whether  there  was  any  evidence  upon 
which  a  verdict  holding  the  Pullman  Com- 
pany liable  could  be  based  on  another  trial. 
In  order  that  we  might  correctly  determine 
that  question  we  have  repeatedly  carefully 
read,  not  only  the  statement  of  facts,  but  the 
record,  and  even  after  we  had  prepared  an 
opinion  we  again  examined  carefully  the  ap- 
plication for  the  writ.  In  which  is  set  forth 
fully  and  fairly  all  the  evidence  bearing  upon 


the  question,  where  the  responslhlllty  for  the 
Injury  rested.  That  evidence  was  given  both 
by  the  employees  of  the  railway  company  and 
the  plaintUt;  in  the  larger  part,  by  the 
former. 

We  were  at  first  Inclined  to  give  a  degree 
of  importance  to  the  testimony  of  the  plain- 
tiff as  to  the  placing  of  the  step  box  and  the 
action  or  nonaction  of  the  Pullman  porter 
which  we  are  satisfied  upon  further  examina- 
tion it  la  not  entiaed  to.  It  is  at  best  but  a 
matter  of  opinion  and  so  far  aa  it  was  not 
negative  in  form  was  but  the  expression  of 
"an  idea,"  and  did  not  possess  the  probative 
force  that  was  sufficient  to  carry  the  case  to 
the  jury  on  the  question  whether  the  Pullman 
porter  was  negligently,  or  otherwise,  resiwn- 
slble  in  any  degree  for  the  accident  This  be- 
ing true,  there  is  no  evidence  to  sustain  a 
verdict  against  the  Pullman  Company.  On 
the  other  hand,  the  inexcusable  negligence  of 
the  employees  of  the  railway  is  conclusively 
established  by  their  own  evidence,  as  the 
Court  of  Civil  Appeals  found,  with  tmque»- 
donable  correctness. 

We  have  reached  the  conclusion  that  there 
is  no  evidence  sufficient  to  show  that  the 
Pullman  porter  did  anything  he  ought  not  to 
have  done,  or  left  anything  undone  that  be 
ought  to  have  done^  or  that  he  was  in  any 
measure  responsible  for  the  injury  to  the  pas- 
senger. It  is  made  clear  by  the  evidence  that 
coincident  with  the  iMssenger  putting  his 
foot  on  the  step  box  tbe  train  was  negiig^itly 
put  in  motion  with  a  jerk,  and  the  passenger 
was  thrown  under  the  train,  and  that  but  for 
the  presence  of  mind  and  promptness  of  the 
porter  would  likely  have  been  killed. 

It  is  obvious  from  the  opinion  of  the  Court 
of  Civil  Appeals  that  had  that  court  reached 
the  conclusion  that  the  refusal  of  special 
charge  No.  3  was  correct,  it  would  have  af- 
firmed the  judgment  of  the  trial  court  as  be- 
tween the  two  companies.  That  charge  was 
properly  refused  by  the  trial  court  for  the 
reasons  we  have  already  given,  hence  no 
ground  was  left  for  reversal  of  the  judgment 
as  between  the  two  companies. 

The  contention  of  plaiuliff  in  error  that  the 
only  judgment  has  been  rendered  as  between 
the  two  corporations  that  could  properly 
liave  been  rendered  must  be  sustained. 

We  therefore  recommend  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  the  judgment  of  the  district  court 
be  affirmed. 

PHILLIPS,  O.  J.  The  judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  J#gment  of  the  Supreme  Court 
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TEXAS  A  N.  O.  R.  CO.  v.  QERICKE. 

(No.  233-3415.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  8,  1921.) 

1.  Master  and  servant  «s»204( I)— Assumption 
of  risk  defense  under  federal  slot. 

In  action  for  an  injury  to  an  employee  en- 
gaged in  painting  a  bridge  used  in  interstate 
commerce,  the  common-law  doctrine  of  assum- 
ed risk,  it  supported  by  the  facts,  Is  a  complete 
defense. 

2.  Master  and  servant  «=3226(t)  —  Risk  of 
master's  neglloenoe  not  assumed. 

An  ^employee  doee  not  assume  negligence 
of  his  employer  as  a  risk  ordinarily  incident 
to  his  service. 

3.  Master  and  servant  «=>2I7(I3)— Risk  of 
unsafe  place  assumed  by  servant  havirtg 
knowledge  of  danger. 

An  employee  placed  by  his  employer  in  a 
position  ^'here  he  could  not  guard  himself 
against  danger  by  any  reasonable  amount  of 
care  on  bis  part  can  assume  that  his  employer 
had  made  such  provision  for  his  safety  as  was 
reasonably  necessary  to  protect  him  from  in- 
jury, and  was  not  required  to  use  even  ordi- 
nary care  to  see  whether  this  had  been  done, 
and  he  can  therefore  be  held  to  have  assumed 
the  risk  of  the  master's  failure  to  take  such 
precaution  only  when  he  knew  it  had  not  been 
taken  or  when  in  the  ordinary  discharge  of  his 
duty  he  must  have  acquired  such  knowledge. 

4.  Master  and  servant  «s»2l7(i6)— Risk  of 
failure  to  glv*  warning  of  vehicles  not  as- 
sumed by  bridge  painter  oa  scaffold  known  to 
be  too  low. 

Though  a  railroad  bridge  painter,  who  was 
working  on  a  scaffolding  on  the  under  side  of  a 
bridge  over  a  highway,  and  could  not  see  ap- 
proaching vehicles,  knew  that  the  scaffolding 
was  too  low  to  permit  high-topped  wagons  to 
pass  under  it,  so  that  be  assumed  the  risk  of 
injury  from  that  defect,  sucb  knowledge  does 
not  show  assumption  of  risk  by  him  of  bis  em- 
ployer's failure  to  have  watch  kept  to  give 
warning  of  the  approach  of  vehicles  if  such 
watch  was  reasonably  necessary  for  the  em- 
ployee's protection. 

6.  Master  and  servant  «=9288  (5)— Assumption 
of  risk  question  for  Jury. 
If  the  evidence  shows  with  sucb  certainty 
that  reasonable  minds  cannot  differ  as  to  its 
effect  that  the  employee  knew  or  mnst  necee- 
■arily  have  known  in  the  ordinary  discharge 
of  his  duties  that  his  master  was  not  taking 
precaution  for  his  safety,  the  charge  denying 
recovery  on  the  ground  at  assomption  of  risk 
would  be  proper. 

6.  Master  and  servant  ^9280— Evidence  held 
to  show  bridge  painter  on  scaffold  did  not 
assume  risk. 
In  an  action  for  an  injury  to  a  railroad 
bridge  painter  when  the  scaffolding  on  which  be 
irn*  working  and  which  was  hung  nnder  a  bridge 
over  a  highway  was  struck  by  a  wagon,  evi- 
dence held  to  sustain  the  jury's  finding  that 
be  did  not  know  of  the  master's  failure  to  have 
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watch  kept  for  approaching  vehicles  which 
would  strike  the  scaffold,  though  it  showed  that 
shortly  before  the  accident  another  wagon  had 
struck  the  scaffold,  but  stopped  before  any  in- 
jury was  done  when  some  one  called  a  warn- 
ing. 


7.  Appeal  and  error  ^=9994(2)— Credibility  of 
plaintiff  as  witness  for  the  Jury. 
The  credibility  of  plaintiff  as  a  vritness  and 
the  weigbt  to  be  given  his  testimony  in  view 
of  his  interest  is  for  the  jury. 

ErroT  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Action  by  Louis  Gericke  against  the  Texas 
&  New  Orleans  Railroad  Company.  Judg- 
ment for  plaintiff  .was  affirmed  by  the  Court 
of  Civil  Aweals  C2U  S.  W.  668),  and  defend- 
ant brings  error.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and 
McMeans,  Garrison  &  Pollard,  all  of  Hous- 
ton, for  plaintiff  in  error. 

Presley  K.  Ewlng,  of  Houston  (L.  B.  Blan- 
kenbecker,  of  San  Antonio,  of  counsel),  for 
defendant  in  error. 

GAIiLAGHEXR,  J.  Louis  Gericke,  defend- 
ant in  orror,  brought  this  suit  against  the 
Texas  &  New  Orleans  Railroad  Company, 
plaintiff  in  error,  and  two  other  corporations, 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  while  in  the  service  of  the 
railroad  company  and  at  work  on  a  bridge 
belonging  to  said  company  which  extended 
over  and  across  Third  street  In  the  city  of 
Houston. 

The  street  at  this  point  was  about  SO  feet 
wide,  with  cement  walls  on  either  side. 
The  bridge  was  supported  by  iron  girders, 
the  ends  of  which  rested  on  the  respective 
cement  wall&  These  girders  had  a  perpen- 
dicular thickness  of  between  24  and  36  In- 
ches, and  the  cross-ties  were  laid  directly 
upon  them.  The  distance  from  the  bottom 
of  the  girders  to  the  surface  of  the  street 
below  was  estimated  by  the  witness  to  be 
between  15  and  20  feet. 

Gericke  belonged  to  a  painting  crew  and 
was  engaged  at  the  time  he  was  injured  in 
cleaning  the  rust  and  dirt  off  the  girders, 
preparatory  to  painting  them.  He  was 
working  on  a  scaffold  swung  by  block  and 
tackle  from  the  cross-ties  above.  This  scaf- 
fold had  been  erected  only  a  short  time  be- 
fore, under  the  personal  supervision  of  one 
Stoner,  the  company's  vice  principal,  and 
foreman  of  the  gang  in  which  Gericke  .was 
working.  Stoner  testified  that  it  was  placed 
as  high  up  toward  the  bridge  as  the  men 
could  work  while  standing  on  it,  and  higher 
than  convenient  to  work  upon,  and  that  he 
thought  it  would  clear  everything.  He  had 
twice  before  painted  the  same  bridge  in  the 
same  way, 

Gericke  had  worked  for  the  company 
about  a  week,  but  he  was  during  that  time 
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engaged  In  painting  a  bridge  over  the  bay- 
ou,  and  there  was  no  danger  from  passing 
traffic  beneath  It,  When  be  was  at  work  his 
ylew  was  obstructed  by  the  girders,  and 
he  could  not  see  vehicles  approaching  on 
the  street  from  either  direction.  It  was 
therefore  impossible  for  him  to  discover 
their  approach  and  protect  himself  from  In- 
Jury  therefrom.  After  he  began  worlc,  and 
before  the  accident,  a  high-topped  wagon 
came  along  the  street.  It  got  right  against 
the  scaffold  and  somebody  "hollered"  and 
the  wagon  stopped.  Then  Gerlcke  and  the 
men  working  with  him  raised  the  platform 
to  let  the  wagon  pass.  They  then  lowered  It 
to  the  place  where  Stoner  had  directed  it 
to  be  placed,  and  It  was  at  that  place  when 
the  accident  in  question  occurred. 

Stoner  always  looked  ont  for  danger  and 
for  accidents,  and  saw  that  the  work,  was 
left  In  proper  shape  when  they  quit  In  the 
evening.  Stoner  did  not  work  on  the  plat- 
form, but  was  on  the  ground  and  all  around 
the  work.  When  be  had  left  the  work  be- 
fore, he  had  always  left  one  Languish,  the 
"straw  boss,"  In  his  place. 

Gericke  testified  that  .while  he  was  so 
working  he  did  not  believe  there  was  any 
danger  because  the  boss  (Stoner)  was  there; 
that  he  expected  Stoner  to  look  out  for  his 
safety  while  he  was  upon  this  scaffold  over 
the  street;  that  be  did  not  know  that  Stoner 
was  liable  to  go  away  while  he  was  on  the 
scaffold  at  work,  nor  that  he  had  gone  away 
at  the  time  he  was  hurt. 

Languish  was  on  the  work  all  the  time. 
He  did  not  work  on  the  scaffold.  He  .was 
on  the  ground  or  elsewhere  about  the  work. 

Gericke  testified  that  he  thought  if  Stoner 
should  go  away  Languish  wduld  take  his 
place  and  look  out  for  his  safety.  There  Is 
no  evidence  that  Stoner,  when  he  left  the 
work  Just  a  few  minutes  before  Gericke  .was 
Injured,  advised  Languish  that  he  was  leav- 
ing, or  requested  him  to  look  after  the  work, 
or  the  safety  of  the  men  on  the  scaffolds. 
Stoner  testified  that  he  did  not  place'  a 
watchman  under  that  bridge  to  give  warn- 
ing to  approaching  vehicles,  or  to  warn  the 
men  on  the  scaffold;  that  be  thought  the  scaf- 
folds were  high  enough  to  clear  the  traffic, 
though  he  knew  that  high  wagons  like  the 
one  in  question  did  use  the  street,  and  that 
such  wagons  had  passed  under  the  bridge 
when  he  had  painted  it  before,  but  had  al- 
ways cleared  the  scaffolds. 

About  two  or  three  hours  after  Gericke  be- 
gan work  on  -this  platform  another  high- 
topped  .wagon  approached  without  warning, 
and  struck  the  platform  on  which  he  was 
working,  causing  him  to  fall  therefrom  to 
the  street  below,  from  which  fall  he  suffer- 
ed permanent  Injuries. 

Tlie  railroad  company  was  engaged  In  In- 
terstate commerce,  and  the  bridge  In  ques- 
tion was  so  used  by  It  at  the  time. 


Gerlcke  sought  recovery  on  the  ground 
that  the  company,  through  its  said  vice 
principal,  knew,  or  should  have  known,  in 
the  exercise  of  ordinary  care,  that  the  scaf- 
fold provided  for  him  to  work  upon  was  li- 
able to  come  In  contact  with  passing  vehicles, 
and  thereby  subject  him  to  danger  of  in- 
Jury,  and  that  it  was  the  duty  of  the  com- 
pany to  keep  a  lookout  for  passing  vehicles, 
or  to  maintain  a  watchman  to  do  so,  he 
being  unable,  In  the  discharge  of  his  duties, 
to  look  out  for  himself,  and  that  he  expect- 
ed this  to  be  done,  and  thought  it  was  done. 

The  railroad  company  answered  by  gener- 
al denial  and  pleas  of  contributory  negli- 
gence and  assumed  risk,  alleging  the  use  by 
it  of  the  bridge  in  question  in  its  business 
as  a  carrier  of  interstate  commerce. 

Gerlcke  dismissed  his  suit  against  one  of 
plaintiff  In  error's  cod^endants,  and  the  Ju- 
ry acquitted  the  other  of  negligence,  and  the 
issues  on  this  appeal  are  those  arising  be- 
tween Gerlcke  and  the  company. 

The  case  was  submitted  to  the  Jury  on  spe- 
cial Issues  and  a  verdict  returned,  which,  as 
between  Gericke  and  the  company,  finds  as 
follows : 

"(1)  That  a  person  of  ordinary  prudence,  on 
the  occasion  in  question,  in  the  relation  the  de- 
fendant railroad  company  then  occupied  to  the 
plaintiff,  as  a  means  of  maintaining  the  work- 
ing place  reasonably  safe,  would  have  taken 
or  seen  to  the  taking,  under  all  the  attendant 
circumstances,  of  some  reasonable  precaution 
by  lookout  for  vehicles,  or  by  warning  to  plain- 
tiff, to  prevent  a  passing  wagon  from  strilung 
the  scaffold  in  a  manner  to  endanger  plaintiffs 
safety;  (2)  that  the  defendant  railroad  com- 
pany, on  the  occasion  in  question,  failed  to  take 
or  see  to  the  taking  of  any  such  precaution; 
(3)  that  such  failure  on  its  part  was  negligence 
towards  plaintiff,  that  is,  a  failure  to  exercise 
such  care  towards  him  as  an  ordinarily  pru- 
dent person  would  have  exercised  under  the 
same  or  similar  circumstances;  (4)  that  such 
negligence  was  a  proximate  cause  of  alleged 
injury  to  plaintiff;  •  •  *  (8)  that  the  plain- 
tiff, on  the  occasion  in  question,  was  not  guilty 
of  negligence  as  defined  by  the  court,  in  not 
raising  the  scaffold  high  enough  to  clear  vehi- 
cles, such  as  the  alleged  wagon,  or  in  lowering 
the  scaffold  enough  to  come  in  contact  with  such 
vehicles;  (9)  that  the  plaintiff  did  not  know,  nor 
was  it  obvious,  nor  must  it  necessarily  have 
been  known  to  him,  in  the  ordinary  discharge  of 
his  own  duties,  that  the  defendant  railroad 
company  was  taking,  or  would  take,  no  precau- 
tions for  his  sofety  by  lookout  for  vehicles, 
such  as  the  wagon  in  question,  or  by  warning 
the  plaintiff,  as  submitted  to  the  jury  in  spe- 
cial issues  1  and  2;  (10)  that  $10,000  was  fair 
and  adequate  compensation  for  the  alleged  in- 
juries sustained  by  plaintiff  on  the  occasion  in 
question." 

Judgment  was  entered  In  accordance  with, 
such  findings. 

The  Court  of  CUvll  Appeals  held  that  the 
findings  of  the  Jury  were  sustained  by  the 
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evidence,  and  afSrmed  the  judgment 
S.  W.  668. 

Plaintiff  In  error  makes  no  complaint  of 
the  findings  of  the  Jury  to  the  effect  that  It 
-n-as  negligent  in  providing  for  the  safety 
of  defendant  In  error,  that  such  negligence 
was  the  proximate  cause  of  his  injury,  and 
that  he  was  not  guilty  of  negligence  con- 
tributing thereto. 

Plaintiff  in  error's  first  assignment  com- 
plains of  the  refusal  of  its  requested  per- 
emptory instruction,  which  is  as  follows: 

"In  this  case  you  are  instructed  that  the  un- 
disputed evidence  shows  that  the  plaintiS,  at 
the  time  be  was  injured,  was  engaged  in  inter- 
state commerce,  and  the  undisputed  facts  show 
that  he,  whOe  so  engaged,  assumed  the  risk, 
and  that  his  injury  wag  the  result  of  one  of 
the  risks  ordinarily  incident  to  the  business 
in  wliicb  he  was  engaged,  and  it  is  further 
shown  by  the  undisputed  evidence  that  the 
{daintiff  has  failed  to  show  by  a  preponderance 
of  the  evidence  any  negligence  upon  the  part 
of  the  defendant,  Texas  &  New  Orleans  Uaii- 
road  Company,  which  was  the  proximate  cause 
of  plaintiff's  injury.  Tou  are  therefore  in- 
structed to  return  a  verdict  for  the  defendant, 
Texas  &  New  Orieans  Bailroad  Company." 

[1)  Plaintiff  in  error  being  engaged  as  a 
carrier  of  Interstate  commerce,  and  using 
the  bridge  in  question  in  discharging  its 
duties  as  such,  the  common-law  doctrine  of 
assumed  risk,  if  supported  by  the  facts,  be- 
came available  as  a  complete  defense  to 
this  suit  Seaboard  Air  Line  Ry.  Co.  ▼. 
Horton.  233  U.  8.  492,  34  Sup.  Ct  635,  58  U 
Ed.  1062,  1069,  L.  R,  A.  19150,  1,  Ann.  Gas. 
1915B,  475;  Chicago,  R.  I.  &  0.  Ry.  Co.  v. 
De  Bord,  109  Tex.  20,  24,  192  S.  W.  76T,  768. 

[2]  An  employee  does  not  assume  negli- 
gence of  his  employer  as  a  risk  ordinarily 
incident  to  bis  service. 

Mr.  Justice  Yantis,  speaking  for  the  Su- 
prenn  Court  In  Chicago,  R.  I.  &  G.  Ry.  Co.  v. 
De  Bord,  109  Tex.  20,  23,  24,  192  S.  W,  767, 
768,  says: 

"The  rule  is  too  well  settled  to  require  the 
citation  of  authorities  that  under  the  common- 
law  doctrine  of  assumed  risk  the  plaintiff  in  a 
negligence  suit  does  not  assume  any  risks  or 
dangers  arising  from  the  negligence  of  the  de- 
fendant of  which  he  has  no  knowledge;  but 
it  is  equally  well  settled  that  at  common  law 
plaintiff  does  assume  the  risks  and  dangers 
caused  by  the  negligence  of  wliich  he  did  have 
prior  knowledge." 

[t]  Defendant  In  error,  having  been  placed 
by  plaintiff  in  error,  acting  by  its  vice  prin- 
cipal, at  work  In  a  place  exposed  to  dangers 
from  which  he  could  not  by  reason  of  his 
necessary  position  in  the  discharge  of  the 
duties  of  his  employment,  guard  himself  by 
any  reasonatde  amount  of  care  on  his  part, 
had  the  right  to  assume  that  plaintiff  in  error 
had  made  such '  provision  to^  bis  safety  as 
leaaonably    necessary    to  protect   him 


from  Injury  while  so  engaged,  and  was  not 
required  to  nae  even  ordinary  care  to  see 
whether  this  had  been  done  or  not.  Only 
when  he  actually  knew  that  such  provision 
for  his  safety  had  not  been  made,  or  when  in 
the  ordinary  discharge  of  his  duty  be  must 
necessarily  have  acquired  such  knowledge, 
can  he  be  held  to  have  assumed  the  risk  of 
Injury  from  such  failure.  M.,  K.  &  T.  Ry. 
Co.  V.  Hannlg,  91  Tex.  347,  351,  43  8.  W.  508 ; 
T.  St  N.  O.  Ry.  Co.  V.  Bingle,  91  Tex.  287, 
288,  42  8.  W.  971 ;  Barnhart  v.  K.  C,  M.  & 
O.  Ry.  Co.  of  Tex.,  107  Tex.  638,  646,  184  S. 
W.  176;  I.  &  Q.  N.  By.  Co.  v.  HInzle,  82  Tex. 

623,  630,  18  8.  W.  681;  Chicago  &  N.  W. 
Ry.  Co.  v.  Bower,  241  U.  S.  470,  36  Sup.  Ct 

624,  60  I*  Bd.  1107,  1110. 

The  Supreme  Court,  in  the  case  of  Bail- 
way  v.  Hannig,  supra,  says: 

"We  understand  the  law  to  be  that  when  the 
servant  enters  the  employment  of  the  master, 
he  has  the  right  to  rely  upon  the  assumption 
that  the  machinery,  tools,  and  appliances  with 
which  he  ia  called  upon  to  work  are  reasonably 
safe,  and  that  the  hittine*»  it  conducted  in  a 
reaionahly  tafe  manner.  He  is  not  required  t» 
use  ordinary  care  to  see  whether  this  has  l>een 
done  or  not.  He  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do 
his  duty,  unless  he  knows  of  the  failure  and  the 
attendant  risks  or  in  the  ordinary  discharge  of 
bis  own  duty  must  necessarily  have  acquired 
the  knowledge.  Bonnet  v.  Railway  Company, 
89  Tex.  72;  Railway  v.  Bingle,  ante  p.  287." 
(Italics  ours.) 

The  Supreme  Court  In  the  case  of  Barn- 
hart  V.  Railway  Company,  says: 

'^The  plaintiff  bad  the  right  to  rely  upon  the 
master  to  furnish  him  a  safe  place  to  work, 
and  he  need  make  no  inspection  to  ascertain 
whether  the  master  has  discharged  this  duty." 

The  Supreme  Court,  In  the  case  of  Railway 
T.  Hinzle,  says: 

"It  is  true  also  that  he  [plaintiff]  knew  that 
cars  would  probably  at  any  moment  be  switched 
onto  the  side  track  on  which  he  was  at  work; 
but  this  would  not  necessarily,  or  even  prob- 
ably, import  that  he  kneiw  that  appellant  would 
neglect  to  give  him  adequate  warning  of  their 
approach,  and  that  it  was  hence  unsafe  for 
liim  to  perform  the  work  in  obedience  to  his 
orders.  The  mere  fact  that  he  knew  that  cars 
would  be  probably  switched  in  upon  the  side 
track  would  not  preclude  a  recovery  by  him, 
unless  be  also  knew  that  it  was  unsafe  to  con- 
tinue his  labors;  and  this  was  a  question  for 
the  Jury.    Wood's  Mast  &  Serv.  |  775." 

[4]  Notwithstanding  defendant  In  error 
may  have  known  that  the  platform  on  which 
he  was  working  was  hung  too  low  to  allow  a 
wagon  of  the  kind  in  question  to  lutss  under 
It  without  coming  in  contact  with  it,  and 
might  be  held  to  have  assumed  the  risk  of 
injury  incident  to  that  defect  alone,  if  a 
proper  watch  was  kept  still,  if  he  was  igno- 
rant of  the  ffect  that  no  watch  was  kept,  and 
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the  failure  to  keep  snch  watcb  caused  or 
contributed  to  his  Injury,  then  he  could  not 
be  held'  to  have  assumed  the  risk  resulting 
from  such  failure ;  such  risk  being  one  super- 
added to  the  risk  assumed  by  the  negligence 
of  the  company.  Polndexter  y.  Receivers, 
Elrby  Lumber  Co.,  101  Tex.  322,  32S,  107  S. 
W.  42;  T.  &  N.  O.  Ry.  C!o.  t.  Kelly,  98  Tex. 
128,  136-137,  80  S.  W.  79;  Mo.  Pac  Ry.  Co. 
T.  Somers,  IS  Tex.  439,  442,  443,  14  S.  W. 
779;  Chicago  &  N.  W.  Ry.  Co.  v.  Bower,  241 
U.  S.  470,  36  Sup.  Ct;  624,  60  L.  Bd.  1107, 
1110. 

In  the  case  of  Polndexter  ▼.  Recelvens, 
supra,  plaintiff  was  injured  by  a  rivet  from 
a  leather  belt  striking  his  eye  by  reason  of 
the  breaking  of  such  belt.  He  alleged  negli- 
gence in  using  an  old  and  defective  belt  and 
In  using  a  defective  pulley.  There  was  evi- 
dmce  from  which  the  Jury  might  have  found 
that,  if  the  belt  was  defective,  plaintiff  knew 
of  the  defect,  but  the  evidence,  on  the  other 
band,  tended  to  show  that  he  was  Justifiably 
ignorant  of  any  defect  in  the  pulley.  Dis- 
cussing the  doctrine  of  assumed  risk,  as  aris- 
ing out  of  these  circumstances,  the  Supreme 
Court  says: 

"But,  if  the  belt  was  a  safe  one,  and  the  dan- 
ger of  its  breaking  and  throwing  oS  such  ob- 
jects, when  used  upon  proper  pulleys,  was  one 
of  the  ordinary  risks  of  the  service  which  plain- 
tiff assumed,  this  would  not  include  an  assump- 
tion of  the  risk  caused  by  defendant's  negligence 
in  having  a  defective  pulley,  if  it  caused  the 
belt  to  break.  Or,  if  it  were  shown  that  the 
belt  was  defective,  and  that  plaintiff  knew  of 
its  condition  and  assumed  the  risk  incident  to 
snch  defect  alone,  still  he  would  not  be  pre- 
clnded  from  recovering,  if  the  defective  condi- 
tion of  the  pulley  caused  or  contributed  to  his 
injury.  Missonri  Pac.  Ry.  Co.  v.  Somers,  78 
Tex.  442,  443;  Texas  &  N.  O.  Ry.Co.  v.  Kel- 
ly, 96  Tex.  137.  The  risk  resulting  from  the 
defective  pulley  would  be  one  superadded  by 
the  defendant's  negligence  to  that  assumed,  and 
for  an  injury  caused  or  contributed  to  by  it 
the  defendants  would  be  liable." 

The  recovery  by  defendant  In  error  in  this 
case  is  predicated  on  a  finding  by  the  Jury 
that  plaintiff  in  error  was  negligent  in  fail- 
ing to  take  some  reasonable  precaution  by 
lookout  for  vehicles,  or  by  warning  to  him 
to  prevent  passing  wagons  from  striking  the 
scaffold  on  which  he  was  working  In  a  man- 
ner to  endanger  hisi  safety,  and  that  such 
failure  to  take  snch  reasonable  precaution 
was  the  proximate  cause  of  his  injury. 

Whether  the  injuries  received  by  defendant 
In  error  resulted  from  a  risk  assumed  by  him 
under  this  state  of  the  record  depends  on 
whether  he  knew  of  the  failure  of  the  com- 
pany to  take  such  precaution;  if  he  did  know 
such  fact,  he  assomed  the  risk  of  Injury 
therefrom,  but,  if  he  did  not  know  such  fact, 
he  did  not  assume  such  risk. 

The  Jury  found  that  defendant  in  error  did 
not  know,  that  It  was  not  obvious  to  him,  and 


that  it  was  not  necessarily  known  to  Mm,  In 
the  ordinary  discharge  of  his  own  duties,  that 
plaintiff  in  error  would  take  do  precaution 
for  his  safety  by  a  lookout  for  vehicles,  such 
as  the  wagon  in  question,  or  by  warning  to 
him.  The  Court  of  Civil  Appeals  held  the 
evidence  sufficient  to  support  such  finding. 
The  real  issue  raised  by  this  assignment, 
therefore,  is  whether  there  is  any  evidence  to 
sustain  such  finding. 

[5]  If  the  evidence  shows(  with  such  cer- 
tainty that  reasonable  minds  cannot  differ, 
as  to  its  effect,  that  the  defendant  in  error 
knew,  or  must  necessarily  have  known  in  the 
ordinary  discharge  of  his  duties,  that  iHain- 
tlff  in  error  was  not  taking,  or  would  not 
take,  precaution  for  his  safety  by  keeping  a 
lookout  for  passing  vehicles,  or  by  warning 
to  him,  then  the  charge  under  consideration 
sbonld  have  been  given;  otherwise  it  was 
properly  refused. 

[6]  We  have  reviewed  the  entire  evidence 
in  this  case.  The  application  for  the  writ 
of  error  adopts  for  its  statement  of  ftacts  the 
facts  as  recited  by  the  Court  of  Civil  Appeals 
in  its  opinion  In  this  case.  The  Court  of 
Civil  Appeals  held  in  accordance  with  the 
verdict  of  the  Jury  that  th^  defendant  In 
error  did  not  know  such  iHrecantions  for  his 
safety  were  not  being  taken,  but,  doubtless 
through  oversight  alone,  failed  to  recite  all 
the  testimony. 

Plaintiff  in  error  seems  to  rely  for  Its 
proof  of  such  knowledge  on  the  fact  that  a 
high-topped  wagon  had  passed  under  the 
bridge  a  short  time  before  the  accident,  and 
that  defendant  in  error  assisted  in  raising  the 
platform  to  let  the  wagon  pass  and  in  then 
lowering  the  platform  to  the  place  it  occupied 
before. 

Defendant  In  error  testified  on  this  iden- 
tical point  as  follows: 

"During  the  lime  we  were  putting  it  up  one 
wagon  struck  it  while  I  was  working  awhile  on 
there.  It  just  got  right  against  it,  and  some- 
body hollered,  and  the  wagon  stopped.  It  was 
too  low  then,  and  I  saw  it  when  the  wagon 
struck  it  Nobody  was  hurt  at  that  time;  it 
never  hit  it  hard  to  hart  anybody.  I  was 
standing  on  one  of  the  planks  then.  When  they 
hollered,  the  wagon  stopped,  and  we  raised 
this  board  and  let  them  go  through  and  then 
we  put  it  back.  The  scaffold  had  not  been 
raised  or  lowered  while  I  was  working  on  it. 
It  remained  at  the  same  place  where  I  pat  it 
under  the  direction  of  my  foreman.  I  do  not 
know  how  [high]  the  scaffolding  was  above  the 
street.  •  •  •  I  think  it  was  a  good  whUe 
after  the  first  wagon  hit  it  before  this  wagon 
hit  it  I  continued  to  work  on  the  scaffold. 
No  other  wagon  bit  it  Mr.  Stoner  was  stand- 
ing andeir  the  bridge  when  we  finished  putting 
up  the  scaffold.  I  do  not  know  what  became  of 
him.  •  •  •  I  think  I  worked  about  two 
hours  before  I  was  hart,  about  a  couple  of 
hours.  When  the  first  wagon  struck  the  girder 
I  had  my  head  alongside  of  the  girder.  I  did 
not  stop  and  get  down.  I  did  not  see  the  wag- 
«»k.    Somebody  just  hollMed,  yon  know,  and 
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be  'wason  vu  rifht  acainst  it  there.  I  did  not 
;o  on  workius.  We  raised  the  board.  We 
stopped  working  and  got  under  the  girder.  1 
rould  see  the  wagon  and  the  street  then.  I 
Jo  not  know  where  Mr.  iStoner  waa  them.  I 
io  not  know  whether  he  was  there  or  not. 
The  fellow  that  was  working  with  me  said, 
'Raise  it  and  let  him  get  over.'  *  *  *  I  say 
that  one  wagon  came  along  there,  and  tba:t 
Komebody  hollered,  and  that  Bonwell  and  I 
raiaed  the  plank  and  let  the  wagon  go  under. 
Xhe  hollering  came  from  on  the  ground  there 
under  the  bridge.  I  do  not  know  who  it  was 
that  hollered.  I  thought  Mx.  Stoner  was 
down  there  watching  under  there,  keeping  a 
lookout  for  wagons  that  would  pass  under.  The 
connection  I  thought  Mr.  Stoner  had  with  this 
hollering  at  the  time  this  first  wagon  passed 
under  there  when  we  raised  the  plank  was  to 
stop  it  so  it  would  not  knock  me  oS.    •    •    • 

"I  did  not  know,  at  the  time  I  got  hurt,  or 
at  any  time  before  I  got  hurt  that  there  was 
nobody  down  on  the  ground  Jceeping  a  lookout. 
I  expected  Mr.  Stoner,  the  boss,  to  look  out 
for  my  safety  whQe  I  was  engaged  in  that  work. 
I  did  not  know  at  the  time  I  was  injured,  or  be- 
forehand, that  the  defendant  company  nerer 
used  a  watchman,  or  never  had  any  body  to 
keep  a  watcbout  I  had  only  worked  for  the 
company  seven  days,  and  over  on  the  other 
side  of  the  bridge.  I  testified  that  there  was 
no  occasion  for  any  watchout." 

17]  The  credibility  of  defendant  in  error 
as  a  witness  and  the  weight  to  be  given  to 
his  testimony  as  one  of  the  parttes  in  interest 
was  for  the  Jury.  The  Jury  found  that  he 
did  not  know  that  no  precauti(xi  was  taken 
for  his  safety,  and  we  cannot  say  that  there 
is  no  evidence  to  support  such  finding.  Nei- 
ther can  we  say  that  the  evidence  shows 
with  such  certainty  that  reasonable  minds 
cannot  differ  as  to  Its  effect  that  he  did 
know  that  plaintiff  in  error  was  taking,  or 
would  take,  no  precaution  for  his  safety  by 
lookout  for  vehicles,  such  as  the  wagon  in 
question,  or  by  warning  to  htm. 

This  case  is  very  similar  to  the  case  of 
Grace  &  Hyde  Co.  v.  Kennedy,  decided  by 
the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  and  reported  in  99 
Fed.  679,  40  G.  C.  A.  69.  In  that  case  the 
defendant  was  constructing  a  shed  over  the 
width  of  the  sidewalk  on  one  side  of  an  ave- 
nue In  the  dty  of  New  York.  In  consequence 
of  the  extent  of  the  public  use  of  the  street  in 
the  daytime,  the  work  was  done  at  night. 
Two  derricks  were  employed  In  placing  the 
material  used  in  constructing  the  shed  in 
proper  position.  These  derricks  were  secured 


by  guy  lines  extending  across  the  avenue. 
About  5  o'clock  In  the  morning  s  mail  van 
came  along  this  avenue  and  struck  one  of  the 
guy  lines,  causing  it  to  sway  and  knock  the 
plaintiff  from  his  position  to  the  ground, 
from  wlilch  tall  he  suffered  injury. 

The  case  was  presented  to  the  Jury  by  the 
plaintiff  upon  the  theory  that,  inasmuch  as 
the  worK  was  necessarily  done  at  night  upon 
a  street  which  was  frequently  occupied  by 
passing  vehicles  of  various  kinds,  and  as  the 
necessary  guy  ropes  which  extended  into  the 
street  must  be  fastened  where  they  were  in 
danger  of  collision  with  a  passing  vehicle,  if 
unobserved  In  the  darkness  by  the  driver  of 
the  Tdtide,  it  was  the  duty  of  the  defendant 
to  take  such  precaution  against  Injury  to  his 
employees  as  to  render  the  place  of  their 
work  reasonably  safe.  The  defendant,  among 
other  defenses,  relied  on  assumed  risk. 
There  was  a  verdict  for  {daintlS,  which  on 
appeal  was  affirmed.  The  issue  of  assumed 
risk  was  disposed  of  by  the  court  in  Its  opin- 
ion as  follows: 

"The  subject  which  is  contained  in  the  de- 
fendant's assignment  of  error  that  the  plainiifr 
assumed  the  risk  of  his  position  and  of  the 
conditions  as  they  existed  was  fully  considered 
in  RaUway  Co.  v.  Archibald,  170  U.  8.  666,  18 
Sup.  Gt.  777,  42  l>.  Ed.  U88,  and  it  is  sufii- 
cient  to  say  that  the  plaintiff  did  not  assume 
the  risk  of  the  employer's  neglect  to  furnish 
a  reasonably  safe  system  of  protection  against 
the  danger  from  injury  by  passing  vehicles,  and 
that  there  is  no  adequate  evidence  that  he  con- 
tinued to  remain  at  work  with  the  knowledge  of 
the  insufficiency  of  the  protection  which  was 
actually  furnished.  The  judgment  is  affirmed, 
with  costs." 

We  therefore  hold  that  the  peremptory 
charge  requested  by  plaintiff  In  error  was 
properly  refused. 

The  other  assignments  In  the  application 
for  writ  of  error  In  this  case  are  controlled 
by  the  provisions  of  law  above  set  out,  and 
the  authorities  cited  In  support  of  the  same. 
We  have  carefully  considered  all  of  such 
assignments,  and  in  our  opinion  they  present 
no  reversible  error. 

We  therefore  recontmend  that  the  Judg- 
ment of  the  Court  of  CSvll  Appeals  in  this 
case  be  affirmed. 

PHIUJIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commlssicm  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Jvdgment  of  the  Supreme  Court 
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HUMPHREY  «t  al.  V.  NATIONAL  FIRE  INS. 

CO.  OP  HARTFORD,  CONN. 

(No.  221-3355.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jone  1,  1921.) 

1.  Insnranoe  «=>308,  548  —  Antl.teolinlcallty 
statute  not  applicable  to  breaches  which  could 
In  no  event  contribute  to  loss,  such  as  breach 
of  provlsloD  for  examination  after  less. 

Vernon's  Sayles'  Ann.  CHy.  St  1914,  art 
4874a,  providing  that  no  breach  by  insured  of 
warranty  or  condition  of  fire  insurance  policy 
shall  avoid  it  unless  contributing  to  the  loss, 
does  not  apply  to  any  provision  the  breach  of 
which  could  in  no  event  contribute  to  loss,  and 
hence  does  not  apply  to  breach  of  condition 
that  insured  shall  submit  to  examination  after 
'  fire  occurs,  as  such  breach  could  not  contribute 
to  the  fire. 

2.  insurance  ^=3548  — '  Polloy  r«qulrement  of 
examination  of  Insured  after  loss  held  a  ma- 
terial conditioa. 

A  fire  insurance  policy  provision  requiring 
insQred  to  submit  to  examination  after  loss  is 
a  material  one,  and  if  breached  the  insurer 
wonld  be  deprived  of  a  valuable  right  for  which 
it  had  contracted. 

3.  Abatement  and  revival  4=MD  —  insurance 
«=36i 5— Pleading  «=3 1 1 1— Refusal  to  submit 
to  examination  after  loss  does  not  avoid  pol- 
loy, but  only  suspends  right  of  recovery  un- 
til  examination,  and  benoe  Is  pleadable  In 
abatement,  not  In  bar;  eustalning  plea  In 
abatement  effective  only  as  dismissal  of  pre- 
mature action. 

Failure  or  refusal  to  submit  to  examination 
after  loss  does  not  bar  recovery,  but  merely  sus- 
pends the  right  of  recovery  until  the  condition 
of  examination  is  complied  with;  and  such 
failure  or  refusal  is  therefore  to  be  pleaded  in 
abatement,  and  not  in  bar,  and,  if  the  plea  be 
sustained,  its  only  effect  is  dismissal  of  sait  as 
prematurely  brought 

4.  Abatement  and  revival  «=»40,  85— Plea  of 
failure  to  submit  to  examination,  being  In 
abatement,  waived  If  not  made  at  proper 
time. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  1902,  1909,  1910,  1947,  and  rules  T  and  24 
for  District  Courts  (142  S.  W.  xvil,  xix),  as  to 
order  of  pleas  in  abatement,  where,  in  action  on 
fire  insurance  policy,  failure  of  insured  to  sub- 
mit to  examination  was  not  pleaded  except  as 
one  of  several  special  defenses,  in  insurer's  an- 
swer, it  was  not  filed  in  due  order,  as  a  plea 
in  abatement,  and  not  being  called  up  at  the 
first  term  of  court,  and  no  special  ruling  being 
aslced  thereon  before  a  trial  on  the  merits,  the 
plea  was  waived. 

5.  Insurance  $=9548  —  Requirement  that  In- 
sured submit  to  examination  must  be  rea- 
sonably enforced. 

A  provision  in  a  fire  policy  requiring  in- 
sured to  submit  to  examination  after  loss  may 
be  availed  of  by  insurer  only  if  it  fixes  a  rea- 
sonable time  and  place  for  such  examination. 


whether  such  qualification  in  expressed  in  the 
policy  or  not 

6.  Insvranoo  «9640 (2)  — Insurer  oan  defend 
on  ground  of  Insured's  failure  to  submit  to 
examination  only  If  pleading  and  proving  that 
the  time  ud  place  of  examination  were  raa- 
senable. 

To  avail  itself  of  the  failure  of  insured  to 
submit  to  examination  after  loss  under  a  fire 
policy,  insurer  must  not  only  plead  the  policy 
clause  providing  for  examination,  but  must 
plead  and  prove  that  it  fixed  a  reaaonable  time 
and  place  for  such  examination. 

7.  insurance  <s=>685(3)  —  Evidence  held  to 
support  Jury  finding  that  time  and  place  fixed 
for  examination  were  unreasonable. 

In  action  on  a  fire  insurance  policy,  evi- 
dence held  to  support  a  finding  of  the  Jury  that 
the  time  and  place  fixed  by  insnrer  for  insured's 
examination  after  loss  were  unreasonable. 

8.  insurance  <8=»S48— Insured  has  right  to  have 
attorney  present  at  examination  after  loss. 

Under  a  fire  insurance  policy  requiring  in- 
sured to  submit  to  examination  after  loss,  it  is 
insured's  right  to  have  his  or  her  attorney  pres- 
ent at  the  examination. 

9.  Insurance  <8=>548— insured,  failing  to  subililt 
to  examination  after  loss  on  reasonable  no- 
tice, may  do  so  later. 

Insured,  refusing  to  comply,  even  on  rea- 
sonable notice,  with  a  fire  policy  requirement 
of  examination  after  loss,  could  later  recede 
from  that  position  and  offer  to  submit  to  such 
examination. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Julia  G.  Humphrey  and  hus- 
band against  the  National  Fire  lDsuranc» 
Company  of  Hartford,  Conn.  Judgment  for 
plaintiffs  was  reversed  and  rendered  by  the 
Court  of  Civil  Appeals  (211  S.  W.  811),  and 
plaintiffs  bring  error.  Judgment  of  Court  of 
Civil  Appeals  reversed,  and  tbat  of  district 
court  affirmed. 

Marsene  Johnsmi,  Ebno  Johnson,  B07 
Johnson,  and  NTarsene  Johnson,  Jr.,  all  of" 
Galveston,  and  Black  &  Smedley,  of  Austin, 
for  plaintiffs  in  error. 

Mart  H.  Royston,  of  Galveston,  lor  de- 
fendant in  error. 

POWELL,  J.  Julia  O.  Humphrey,  Joined 
pro  forma  by  her  husband,  sued  the  National 
Fire  Insurance  (Company  of  Hartford,  Conn., 
in  the  district  court  of  Galveston  county, 
Tex.,  for  the  recovery  of  $1,500  due  under  a 
policy  issued  by  the  latter  to  her  on  July  10, 
1915,  covering  her  separate  personal  prop- 
erty located  in  her  rented  borne  in  the  dty 
of  Galveston.  The  insured  pr<H>erty  was  al- 
most totally  destroyed  by  fire  In  the  -early 
morning  hours  of  January  1,  1916.  The  peti- 
tion was  in  the  usual  form  of  a  suit  for  re- 
covery of  damages  on  a  fire  insurance  iwllcy.. 
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The  defendant  in  error,  among  other  de- 
fensea,  alleged  a  Tiolation  of  the  following 
provisions  of  the  ixHicy,  to  wit: 

"The  insured,  as  often  as  required,  shall  ex- 
hibit to  any  person  designated  by  this  com- 
pany an  that  remains  of  any  property  herein 
described,  and  submit  to  examination  under 
oath  by  any  person  named  by  this  company,  and 
subscribe  the  same,  and,  as  often  aa  required, 
shall  produce  for  examination  all  books  of  ac- 
count, bills,  invoices  and  other  vouchers  or  cer- 
tified copies  thereof,  if  originals  be  lost,  at 
such  reasonable  place  as  may  be  designated  by 
this  company  or  its  representative  and  shall 
permit  extracts  and  copies  to  be  made  thereof." 

And  again: 

"No  suit  or  action  on  this  policy  tor  the  re- 
covery of  any  daim  shall  be  sustainable  in 
any  court  of  law  or  equity,  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing 
requirements,  nor  unless  commenced  witliin  two 
years  next  after  the  fire." 

The  case  was  submitted  to  the  Jury  upon 
special  issues,  to  which  answers  were  re- 
turned as  follows: 

"(1)  What  wail  the  total  value  of  the  prop- 
erty covered  by  the  policy  in  the  house  at  the 
time  of  the  fire?    Answer:  $3,281.00. 

"(2)  What  was  the  amount  of  loss  and  dam- 
age by  fire  of  the  property  covered  by  the  poli- 
cy?   Answer:  $2,500.00. 

"(3)  Was  any  other  request  ever  made  of 
Mrs.  Julia  C.  Humphrey  to  submit  herself  for 
examination  by  the  agents  of  the  company, 
than  such  as  is  testified  to  by  witness  Buck- 
lew?    Answer:  No. 

"(4)  Was  the  time  designated  in  the  notice 
given  by  the  witness  Bucklew  to  Mrs.  Humph- 
rey for  her  to  submit  herself  for  examination  by 
the  agents  of  the  company  a  reasonable  time? 
Answer:  Unreasonable. 

"(0)  Did  Mrs.  Humphrey  knowingly  refuse 
to  submit  herself  to  examination  by  agents  of 
the  company?    Answer:  Yes." 

Upon  the  Jury's  findings,  the  court  render- 
ed Judgment  for  plaintiff  in  error  in  the  sum 
of  $1,250,  that  being  one-half  of  the  $2,500 
assessed  by  the  Jury  as  her  loss  and  dam- 
age. She  bad  two  policies,  each  for  the  sum 
of  $1,500,  and  defendant  in  error  was  in  no 
event  liable  for  more  than  half  of  said  total 
loss. 

Defendant  in  error  appealed  from  said 
Judgment  to  the  Court  of  Civil  Appeals  at 
Galveston,  which  court  reversed  and  render- 
ed the  Judgment  of  the  trial  court  because 
the  Jury  had  found  that  Julia  Humphrey, 
the  insured,  had  knowingly  refused  to  sub- 
mit herself  to  examination  by  agents  of  de- 
fendant in  error  on  January  S,  1916.  See 
211  S.  W.  811.  The  same  Court  of  Civil  Ap- 
peals  bad  reversed  and  remanded  a  similar 
judgment  in  this  case  on  a  former  appeal. 
See  199  S.  W.  865. 

Plaintiffs  in  error,  following  the  last  Judg- 
ment of  the  Court  of  Civil  Appeals,  revers- 1  sider   the  same   and   ascertain   the  nature 


ing  and  rendering  their  Judgment,  sued  out 
a  writ  of  error  in  due  course  to  the  Supreme 
Court,  which  was  granted. 

The  controlling  questions  on  this  appeal 
are  involved  in  the  construction  of  the  pro- 
vision of  the  policy  with  reference  to  exam- 
ination of  the  insured,  and  already  set  out 
in  htec  verba  herein. 

[1]  Plaintiffs  in  error  contend  that  said 
provision  of  the  policy  is  within  the  purview 
of  article  4874a  (Acts  of  1913)  of  Vernon's 
Sayles'  Ann.  Civil  Statutes  of  the  State  of 
Texas,  and  is  therefore  precluded  as  a  de- 
fense. Said  article  of  the  statutes  reads  as 
follows : 

"That  no  breach  or  violation  by  the  insured 
of  any  of  the  warranties,  conditions  or  provi- 
sions of  any  fire  insurance  policy,  contract  of 
insurance,  or  application  therefor,  npon  per- 
sonal property,  shall  render  void  the  policy  or 
contract,  or  constitute  a  defense  to  a  suit  for 
loss  thereon,  unless  such  breach  or  violation 
contributed  to  bring  about  the  destruction  of 
the  property." 

We    cannot    agree    to    this    contention. 

Several  months  after  the  writ  was  granted 
in  this  case,  said  statute  was  construed  by 
section  A  of  the  Commission  of  Appeals,  with 
the  approval  of  the  Supreme  Court,  and  it 
was  held: 

"It  seems  conclusive  that  no  promissory  war- 
ranties, conditions,  or  provisions  of  a  fire  poli- 
cy, the  brea<A  of  which  could  in  no  event  con- 
tribute to  bring  about  the  loss  of  the  property 
insured,  are  within  the  purview  of  the  act  in- 
voked." McPherson  v.  Fire  Ins.  Co.,  222  S.  W. 
211. 

The  doctrine  announced  in  the  case  of  Mc- 
pherson V.  Ins.  Co.,  supra,  was  followed  by 
section  A  of  the  Commission  of  Appeals  in 
the  case  of  Ins.  Co.  v.  Levy,  222  S.  W.  218, 
and  by  section  B  of  the  Commission  of  Ap- 
peals in  case  of  Insurance  Co.  v.  Waco  Co., 
222  S.  W.  217. 

So,  whatever  may  have  been  the  conflict- 
ing views  In  this  connection  heretofore,  the 
rule  is  now  well  settled.  The  provision  au- 
thorizing an  examination  of  the  Insured  after 
the  fire  occurs  could,  in  no  event,  contribute 
to  the  fire.  Therefore  it  is  not  within  said 
statute. 

[2]  We  are  also  of  the  view  that  the  Court 
of  Civil  Appeals  In  this  case  has  correctly 
held  that  the  provision  in  question  Is  a  ma- 
terial one  In  such  contracts,  and  that  if  the 
same  were  breached,  the  insurer  would  be  de- 
prived of  a  valuable  right  for  which  it  bad 
contracted.  R.  C.  L.  vol.  14,  p.  613;  notes 
to  52  L.  R.  A.  425,  426;  Gross  v.  Ins.  Go. 
(C.  C.)  22  Fed.  74;  Fleisch  v.  Ins.  Co.,  58  Mo. 
App.  596. 

Before  proceeding  to  a  discussion  of  wheth- 
er or  not  there  was  any  breach  of  said  pro- 
vision by  the  insured,  we  think  it  best  to  con- 
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thereof,  and  ttie  i>enalt7  for  ItB  breach.  The 
Insured  agrees,  at  reasonable  times  and 
places,  as  often  as  required,  to  submit  to  ex- 
amination by  agent  of  insurer,  and  to  sob- 
mlt  all  relevant  books  of  account,  bills,  In- 
Tolces,  vouchers,  etc.  It  is  clear  that  the 
chief  purpose  of  this  privilege  to  the  insurer 
is  the  ascertainment  and  adjustment  of  the 
loss  which  has  already  occurred.  The  in- 
surance company,  tn  its  policy,  evidences 
In  many  ways  its  desire  to  avoid  the  neces- 
sity, of  litigation  in  the  settlement  of  its 
losses.  It  reserves  the  right  to  have  the 
benefit  of  the  examination  provided  for  be- 
fore suit  can  be  sustained. 

[3]  What  is  the  penalty  for  breach  of  said 
provision?  In  reading  the  policy  in  question. 
It  will  be  found  that  in  many  instances  for- 
feiture is  the  penalty  for  breach  of  war^ 
ranties  and  conditions.  In  other  cases,  it  is 
provided  that  in  certain  events  the  company 
will  not  be  liable.  But,  for  a  violation  of  the 
provision  for  an  examination  of  the  Insured, 
it  is  only  provided  that — 

'Vo  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing  re- 
quirements, nor  unless  commenced  within  two 
years  next  after  the  fire." 

It  Is  evident  that  the  only  penalty  for 
breadi  of  said  provision  is  to  delay  the  time 
when  suit  may  be  sustainable.  If  the  in- 
sured refuses  to  submit  to  the  examination, 
when  reasonably  requested  so  to  do,  he  only 
delays  the  time  when  he  can  recover  on  his 
policy.  He  only  postpones  the  date  when  he 
can  enforce  payment.  If  he  offers  to  sub- 
mit himself  to  the  examination,  after  a  re- 
fusal, any  time  within  two  years  after  the 
lire,  he  can  then  go  into  court.  We  are  of 
the  view  that  this  provision  Is  in  no  sense 
one  in  bar  of  recovery,  but  one  in  abatement, 
and  that  the  defense  should  be  so  pleaded.  If 
such  a  plea  should  be  sustained  by  the  court, 
its  only  effect  would  be  a  dismissal  of  the 
case  because  prematurely  brought.  That 
this  provision  Is  a  plea  in  abatement,  rather 
than  one  in  bar,  is  not  only  clear  to  us  from 
the  wording  of  the  same,  but  it  has  been  so 
construed  by  many  appellate  courts,  to  a 
few  of  which  we  shall  refer. 

Justice  Pelbam  of  the  Court  of  Appeals  of 
Alabama,  in  case  of  XHre  Ins.  Co.  v.  Toilet 
Goods  Co.,  10  Ala.  App.  395,  64  South.  63S, 
speaks  in  tbts  connection  as  follows: 

•^t  was  held  in  Weide  v.  Germania  Ins.  Co., 
Fed.  Oas.  No.  17,358,  1  Dill.  441,  that  the  fail- 
ure or  refusal  of  the  insured  to  submit  to  an 
examination  on  oath  under  the  usual  stipnla- 
tlons  of  a  policy  coutainiug  such  a  requirement 
does  not  work  a  forfeiture  of  the  policy,  but 
only  causes  the  loss  not  to  be  payable  untfl  the 
condition  is  complied  with,  and  that  such  re- 
fusal should  be  pleaded  in  abatement  and  sepa- 
rately from  defenses  in  bar  of  recovery  in  all 


events  at  any  time.  The  effect  of  the  refusal 
of  the  assured  to  answer  questions  on  oath 
under  the  terms  of  the  policy  is  not  to  forfeit 
or  avoid  the  policy  and  bar  recovery  on  it,  but 
to  suspend  the  right  of  paymeot  or  recovery 
until  the  answers  are  given  in  compliance  with 
the  condition.  Objection  that  the  action  is  pre- 
maturely brought,  that  the  assured  refused  to 
submit  to  an  examination,  should  be  raised  by 
plea  in  abatement.  19  Cyc.  926  (3).  We  think 
that,  for  the  reasons  given,  the  trial  court  is 
not  to  be  put  in  error  for  sustaining  demurrers 
to  the  pleas  numbered  2,  4,  6,  and  6." 

Justice  Atkinson,  of  the  Supreme  Court  of 
Georgia,  in  the  case  of  Rosser  v.  Ins.  Co., 
101  Ga.  716,  29  S.  E.  286,  nsea  the  foUow- 
Ing  significant  language: 

"The  defendant,  in  its  plea,  alleged  that  the 
suit  had  been  brought  before  the  expiration  of 
the  time  limited  in  the  policy  within  which, 
after  receiving  proofs  of  loss,  it  was  not  bound 
to  pay.  This  plea,  if  sustained,  would  have 
bad  the  effect  only  to  defeat  this  particular  ae- 
tion.  The  cause  of  action  itself  would  still  have 
survived,  and  the  plaintiff  could,  after  the  ex- 
piration of  the  time  limited  in  the  policy  in 
which  the  insurer  was  not  bound  to  pay,  bring 
his  action  anew.  It  was  a  plea  in  abatement. 
It  alleged  a  ground  for  abating  the  suit  in  the 
present  case,  but  was  not  a  good  defense  to 
the  action  upon  its  merits." 

Justice  Mitchell  of  the  Supreme  Court  of 
Pennsylvania,  in  the  case  of  Plate-Glass  Co. 
V.  Ina.  Co.,  189  Pa.  256,  42  Att.  138,  69  Am. 
St  Rep.  810,  announces  the  following  rele- 
vant rule: 

"The  policy  provides  that,  fai  ease  of  disagree- 
ment as  to  the  amount  of  loss,  it  shall  be  as- 
certained by  appraisers,  and,  further,  that  no 
action  shall  be  brought  on  the  policy  until  after 
compliance  with  all  its  requirements,  among 
which  is  that  relating  to  appraisers.  Such  ap- 
praisement, or  the  effort  to  have  it,  would  be 
at  the  most  a  condition  precedent  to  an  action 
by  the  insured,  and  the  failure  to  have  it  a 
ground  for  a  plea  in  abatement  by  the  com- 
pany." 

It  is  dear  to  us,  aa  stated  by  the  author- 
ities just  cited,  that  provisions  like  the  one 
In  question  present  only  matters  in  abate- 
ment, and  that  if  such  provisions  are  plead- 
ed and  sustained,  the  only  result  would  be  a 
dismissal  of  the  suit  as  having  been  prema- 
turely brought. 

The  Supreme  Court  of  Washington  goes 
even  further,  and  holds,  in  construing  exact- 
ly the  same  provisions,  as  follows: 

"When  we  look  to  the  words  of  the  policy, 
which  it  is  well  settled  must  be  strictly  con- 
strued against  the  insurance  cmnpany,  we  do 
not  find  that  It  provides  that  no  action  shall  be 
'commenced,'  but  that  no  action  shall  be  'sus- 
tainable.' At  the  time  plaintiffs  sought  to  sus- 
tain their  action  by  proofs,  the  examination  had 
been  signed  and  was  in  the  bands  of  the  defend- 
ant.   All  that  the  policy  required  had  been  per- 
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formed."    Barboor  ▼.  Ins. 
171  Pac.  1030. 


Co-  101  Wash.  46, 


Tfae  Washington  case  Indicates  that  com- 
pllanoe  with  this  provision  of  the  policy 
might  be  had  after  the  suit  has  been  Insti- 
tnted  and  without  the  necessity  of  a  dis- 
missal of  the  case,  even  though  such  a  plea 
in  abatement  be  sustained.  We  cite  this  case 
only  to  show  the  trend  of  authority  In  some 
qnarters.  We  do  not  desire  to  be  under- 
stood as  going  this  far,  although  we  are 
heartily  in  accord  with  the  Texas  authorities 
which  uniformly  hold  that  forfeitures  are 
not  favored. 

[4]  If  the  said  provision  Is  one  in  abate- 
ment, then  it  should  be  pleaded  in  due  order 
and  action  asked  thereon  in  compliance  with 
the  statutes  and  court  rules  in  such  cases 
provided.    They  are: 

Article  1910  of  Vernon's  Sayles*  Revised 
Civil  Statutes  of  Texas,  reads  as  follows: 

"Fleas  to  the  jarlsdietion,  pleas  in  abate- 
ment, and  other  dilatory  pleas  and  demurrers, 
not  involving  the  merits  of  the  case,  shall  be 
determined  during  the  term  at  which  they  are 
filed,  if  the  business  of  the  court  will  pemit." 

Article  1947  of  the  same  Statutes  reads  as 
follows : 

"When  a  case  ia  called  for  trial,  the  isaneg  of 
law  arising  on  the  pleadings,  and  all  pleas  in 
abatement,  and  other  dilatory  pleas  remaining 
undisposed  of,  shall  be  determined;  and  it 
shall  be  no  cause  for  the  postponement  of  a 
trial  of  the  issues  of  law  that  a  party  ia  not 
prepared  to  try  the  issues  of  fact" 

Rule  24  for  the  District  Courts  (142  S.  W. 
xtx)  provides  as  follows: 

"An  dilatory  pleas,  and  all  motions  and  ex- 
ceptions relating  to  a  suit  pending,  which  do 
not  go  to  the  merits  of  the  case,  shall  be  tried 
at  the  first  term  to  which  the  attention  of  the 
court  shall  be  called  to  the  same,  unless  passed 
by  agreement  of  parties  with  the  consent  of  the 
court;  and  all  such  pleas  and  motion  shall  be 
first  called  and  disposed  of  before  the  main  is- 
soe  on  the  merits  is  tried." 

Doe  order  of  pleading  is  essential,  and 
pleas  in  abatement  must  precede  pleas  to  the 
merits  or  in  bar.  Articles  1902  and  1909  of 
Vernon's  Sayles'  Revised  Civil  Statutes,  and 
Rule  No.  7  for  the  District  Courts  (142  S.  W. 
xvii). 

Was  there  any  effort  to  comply  with  said 
statutes  or  court  rule?  The  facts  in  this 
connection  are: 

The  original  petition  in  this  case  was  filed 
January  28,  1916.  The  record  does  not  dis- 
close the  date  of  filing  or  the  contents  of  the 
insurer's  original  answer.  The  record  does 
disclose  the  fact  that  the  first  ^mended  an- 
swer of  insurer  was  filed  November  18, 1916. 
Said  answer  Is  not  in  the  record.  But  on  the 
said  18tb  day  of  Novonber,  the  insured  filed 
231  S.W.-48 


her  first  supplemental  petition,  and  It  is  in 
the  record.  Said  petition,  answering  said 
first  amended  answer,  shows  that  said  an- 
swer set  up  two  special  exceptions,  neither 
of  which  referred  to  the  provision  of  the 
I>olicy  in  question  here.  Said  provision  did 
constitute  the  sixth  special  answer  in  bar. 

The  opinion  of  the  Court  of  Civil  Appeals 
on  the  first  appeal  was  handed  down  on  De- 
cember 21,  1917  (199  S.  W.  866). 

The  insured  filed  her  first  amended  orig- 
inal petition  on  March  22,  1918,  and  the  sec- 
ond amended  answer  of  defendant  in  error. 
In  reply  thereto,  was  filed  next  day.  Said 
answer,  in  consecutive  order,  was  as  follows: 
A  general  demurrer;  three  special  excep- 
tions, none  of  wUch  related  to  tlie  provision 
now  imder  discussion ;  a  general  denial  and 
several  special  defenses.  The  third  among 
the  latter  alleged  a  violation  of  the  provision 
in  issue  herein. 

It  is  quite  clear  that,  as  a  plea  in  abate- 
ment, the  same  was  not  filed  in  due  order, 
was  not  called  up  at  the  first  term  of  court, 
and  no  special  ruling  was  asked  thereon  be- 
fore a  trial  on  the  merits.  Under  all  these 
circumstances,  we  think  this  plea  was 
waived,  and  that  the  Judgment  of  the  district 
court  should  have  been  affirmed. 

If  we  are  correct  in  viewing  this  plea  as 
(me  in  abatement,  then  we  are  sustained  in 
our  view  last  expressed  by  the  opinion  of  the 
Supreme  Court  of  Texas  in  the  case  of  Blum 
V.  Strong,  71  Tex.  321,  8  S.  W.  167.  On  mo- 
tion for  rehearing,  Justice  Gaines  wrote 
vigorously,  concluding  as  follows: 

"We  therefore  conclude  tliat  the  appellants, 
by  proceeding  to  trial  upon  the  merits  of  the 
case,  without  specially  invoking  the  action  of 
the  court  upon  the  plea  in  abatement,  most  be 
held  to  have  waived  it;  and  that  it  matters 
not  so  far  as  the  disposition  of  this  appeal  is 
concerned,  whether  it  should  be  considered  a 
sufficient  plea  or  not," 

We  believe  this  is  one  plea  in  abatement  In 
which  the  rule  requiring  action  at  the  first 
term  of  court  after  suit  is  filed  should  be 
rigidly  enforced.  If  this  plea  in  abatement 
had  been  passed  upon  at  the  first  term  of 
court  in  1916  and  sustained,  the  insured  could 
have  dismissed  her  case,  and  then  submitted 
to  the  examination,  thereby  preserving  her 
rights.  But,  by  not  urging  the  plea  and  per- 
mitting it  to  pass  along  from  term  to  term, 
two  years  might  elapse,  and  then  the  Insured 
lose  her  right  of  action  entirely.  If  the  plea 
be  sustained  after  the  lapse  of  two  years 
following  the  fire,  and  the  cause  then  dis- 
missed, a  new  suit  would  then  be  barred.  It 
is  evident  that  this  plea  in  abatement  should 
be  handled  by  the  court  in  strict  compliance 
with  the  statutes  and  court  rules  covering 
pleas  in  abatement.  Otherwise,  gross  in- 
justice would  result. 

[t]  But,  whether  a  plea  in  abatement  or 
not,  we  think  this  provision  of  the  policy 
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cannot  affect  the  right  of  the  Insured  to  r»- 
coTer  unless  she  violated  an  attempt  on  the 
part  of  the  Insurance  company  to  reasonably 
enforce  it.  In  construing  this  provision,  we 
are  in  hearty  accord  with  the  opinion  of  the 
Court  of  Appeals  of  New  York  State,  in  the 
case  of  Porter  v.  Ins.  Co.,  104  N.  X.  604,  58 
N.  K  041,  52  L.  R.  A.  424.  In  that  case,  In 
construing  this  same  provision,  the  court  con- 
cludes as  follows: 

"Finally,  it  should  be  noted  that  the  condition 
alleged  to  bave  been  violated  in  this  case  ap- 
plied only  after  the  capital  fact  of  a  loss.  The 
object  of  the  provision  was  to  prescribe  the 
manner  in  which  an  accrued  loss  was  to  be 
adjusted  and  ascertained.  The  liability  of  the 
defendant  having  become  fixed  by  the  happening 
of  the  event,  upon  which  the  contract  was  to 
mature,  conditions  which  prescribe  methods  and 
formalities  for  ascertaining  the  extent  of  it  or 
for  adjusting  it,  are  not  to  be  subjected  to  any 
narrow  or  technical  construction,  but  construed 
liberally  in  favor  of  the  insured." 


We  think  that,  under  the  express  terms  of 
this  provision,  before  the  insured  is  under 
any  duty  to  submit  to  such  an  examination, 
the  insurance  company  must  fix  a  reasonable 
time  and  place  therefor.  But,  if  the  provi- 
sion does  not  expressly  so  require,  then  It 
should  be  so  construed.  In  passing  upon  a 
provision  of  a  similar  nature,  the  Supreme 
Court  of  Minnesota  concurs  in  our  view. 
See  Johnson  v.  Ins.  Co.,  129  Minn.  18,  151 
N.  W.  413,  L.  R.  A.  1916F,  1149,  Ann.  Gas. 
1916A,  154.  In  fact,  the  Court  of  Civil  Ap- 
peals, in  its  opinion  in  this  case,  does  not 
seem  to  take  issue  with  us. 

[i]  The  Jury  did  find  that  the  insured 
knowingly  refused  to  submit  herself  to  the 
examination  on  January  3,  1916.  But  they 
expressly  found,  also,  that  the  time  set  was 
unreasonable.  In  order  to  avcdd  the  effect 
of  that  finding  the  Court  of  Civil  Appeals 
held  that  the  issue  was  not  authorized  by 
the  pleadings  or  supported  by  the  testimony, 
and  reversed  and  rendered  the  Judgment  of 
the  district  court.  Our  answer  to  said  views 
of  the  Court  of  Civil  Appeals  is: 

In  the  first  place,  we  think  before  the  in- 
surance company  can  impose  any  obligation 
upon  the  Insured  in  this  connection,  it  must 
plead  Its  defense  and  prove  it.  It  did  plead 
the  provision  of  the  policy.  As  we  view  it, 
it  could  not  discharge  its  burden  of  proof  in 
establishing  said  defense,  until  It  had  shown 
the  Jury  that  the  time  and  place  fixed  were 
reasonable.  In  other  words,  the  burden  of 
pleading  and  proof  in  this  particular  matter 
was  with  the  Insurance  company. 

[7]  Was  the  jury  Justified,  under  the  facts 
in  evidence,  in  finding  that  the  time  fixed  for 
the  examination  was  unreasonable?  We 
think  they  were  amply  Justified  in  so  finding. 
What  are  the  facts  in  this  connection,  con- 
strued in  the  strongest  light  for  the  insur- 


ance company?     The  demand  served  upon 
insured  was  as  follows: 

"Jan.  8,  1916. 

"Mrs.  Julia  C.  Humphrey,  n<e  Peebles,  Oal- 
veston,  Texas — Dear  Madam:  Yon  are  hereby 
demanded  to  appear  at  Cbarles  Neynaber  a  No- 
tary Public  Office  221-22nd  Street,  Galveston 
Texas  at  2:30  p.  m.  of  this  date  and  there  sub- 
mit to  examination  under  oath  relative  to  a  fire 
and  the  alleged  damage  caused  by  said  fire  to 
the  property  insured  under  policy  No.  66086 
of  the  National  BHre  Insurance  Co.  of  Hart- 
ford, Conn. 

"The  said  fire  is  reported  to  have  occurred  on 
Jan.  1,  1916,  in  the  house  located  at  2901  Ave- 
nue 6. 

"This  demand  is  made  in  accordance  with  the 
above  named  and  numbered  policy  and  I  would 
particularly  call  your  attention  to  lines  81  to  85 
inclusive. 

"[Signed]    National  Union  Fire  Ins.  Co., 
"By  Sam  Bucklew." 

Lines  81  to  85  of  the  policy  referred  to  are 
set  out  in  the  provision  of  the  policy  nnder 
discussion  and  includes  the  duty  of  bringing 
to  the  examination  all  books  of  accoimt,  bills, 
invoices,  and  other  vouchers,  etc. 

It  is  somewhat  difficult  to  determine  from 
the  record  just  when  this  notice  was  actually 
delivered  to  insured.  Neynaber,  the  Insurer's 
notary,  said  it  was  delivered  on  Monday  or 
Tuesday  just  after  the  fire,  and  the  insured 
agreed  to  come  for  the  examination  the  next 
day  after  notice  was  delivered.  Bucklew, 
the  adjuster  of  the  company,  testified  he 
gave  her  this  notice  on  Sunday  afternoon 
about  4  o'clock,  and  that  the  insured  refused 
to  appear  at  the  time  he  had  fixed,  but  told 
him  she  would  meet  him  at  the  office  of  her 
attorney  on  Monday  morning.  It  is  not  es- 
sential to  settle  these  conflicts  In  the  testi- 
mony. The  law  of  Texas  Imposed  no  duty 
upon  the  insured  to  take  any  steps  until 
Monday  morning  in  her  preparation  to  com- 
ply with  this  demand.  The  law  justly  recog- 
nizes the  right  of  our  people  to  rest  aa  Sun- 
day. The  adjuster  himself  knew  this,  for  he 
says  he  dated  the  notice  on  Monday,  the  day 
following,  so  he  would  t>e  sure  it  was  in  legal 
form. 

So,  let  us  see  the  situation  as  it  confront- 
ed the  insured  on  Monday  morning,  January 
3.  She  was  required  to  appear  for  the  exam- 
ination at  2:30  p.  m.  that  day.  As  a  woman 
who  had  Just  lost  her  home  and  nearly  all 
her  clothes,  she  probably  had  other  urgent 
duties  that  shortly  after  the  fire.  Aside  from 
those  facts,  however,  the  notice  itself  re- 
quired that  she  bring  books  of  account,  in- 
voices and  vouchers  covering  the  lost  prop- 
erty. The  jury  might  well  have  found  It  im- 
possible for  her  to  have  done  this  in  half  a 
day.  The  property  consisted  of  furniture 
and  household  goods  in  general.  It  takes 
time  to  get  up  invoices  of  the  numerous  ar- 
ticles involved  in  property  of  this  character. 

[I]  Again,  the  proof  shows  she  wanted  to 
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consnlt  her  attorney.  Sbe  had  a  right  to  do 
this.  In  our  view,  It  was  her  privilege  to 
have  him  present  at  the  examination.  The 
provision  does  not  specify  a  private  exami- 
nation. We  are  in  full  sympathy  with  the 
view  announced  by  the  Court  of  Appeals  in 
Missouri  in  the  case  of  Thomas  v.  Insurance 
Co.,  47  Mo.  App.  169.    The  court  there  says: 

"When  insurance  companies  proceed  to  take 
these  examinations,  it  is  tantamount  to  a  dec- 
laration of  intention  to  contest  the  daim,  and 
it  would  seem  the  part  of  prudence  that  the  as- 
sured have  his  attorney  at  hand  when  anything 
BO  important  is  being  done.  To  deny  so  rea- 
sonable a  renneat  bears  the  appearance  of  an 
attempt  to  take  an  undue  advantage  of  the 
plaintilT  in  a  secret  examination,  or  an  effort  to 
manufacture  a  mere  technical  defense  for  this 
It  cannot  be  allowed  to  succeed." 


That  sbe  did  not  have  time  to  gather  the 
data  required  by  the  insurance  company  and 
arrange  with  her  own  counsel  before  2:30  p. 
m.  that  day  seems  to  us  almost  an  Inevitable 
conclusion.  Certainly,  the  Jury  was  fully 
Justified  In  finding  the  time  fixed  unreason- 
able. That  being  true,  the  insured,  as  before 
stated,  owed  no  duty  to  respond  to  the  de- 
mand, and  this  provision  cannot  avail  the 
company  anything  in  this  instance.  We  think 
the  Court  of  Civil  Appeals  erred  in  ignoring 
this  finding  of  the  Jury  and  rendering  Judg- 
m^it  against  the  Insured. 

[1]  But,  even  If  the  time  fixed  for  the  ex- 
amination had  been  reasonable,  sbe  could 
have  refused  to  comply,  and  later  tendered 
herself  to  the  company.  That  would  have 
been  a  compliance  with  the  provisions  of  the 
policy.  In  our  Judgment.  We  are  sustained  In 
this  view  by  the  Circuit  Court  of  Appeals  of 
the  United  States  in  the  case  of  Insurance 
Co.  V.  Rose,  228  Ted.  290,  142  C.  C.  A,  682. 
Justice  Woolley  affirmed  the  Judgment  of  the 
lower  court  for  the  Insured,  and  sixdte  as 
follows  In  this  connection: 

"The  court  correctly  charged  that  the  insured 
was  required  to  submit  himself  and  his  papers 
to  examination  as  a  condition  precedent  to  a 
right  of  action  on  the  policy.  It  appears  that  in 
November,  1912,  the  insured  submitted  him- 
self and  his  papers  to  examination,  but  in  De- 
cember, 1912,  he  withdrew  himself  and  his  pa- 
pers from  examination.  As  held  by  the  learned 
trial  judge,  the  declination  to  submit  to  fur- 
ther examination  arrested  the  performance  of 
the  condition  precedent  required  of  the  insured, 
and  if  nothing  farther  had  been  done,  no  right 
of  action  would  have  accrued  to  him.  But  in 
February  following,  the  insured,  contemplating 
suit,  receded  from  this  position  and  openly  of- 
fered to  submit  himself  and  his  papers  to  ex- 
amination." 


The  undisputed  facts  In  this  case  show 
that,  while  the  Insured  failed  to  appear  at 
the  time  set  on  the  afternoon  of  January  3, 


She  did  tender  herself  to  Neynaber  on  Wed- 
nesday, January  6,  Just  two  days  later.  He 
sent  her  to  Miss  Dau,  saying  she  was  the  one 
to  examine  her.  The  Insured  submitted  to 
an  examination  by  the  representative  of  the 
state  flre  marshal  of  Texas  at  that  time. 
We  say  that  these  facts  are  undisputed. 
They  are  testified  to  by  the  insured,  by  one 
of  her  attorneys,  and  by  Miss  Dau.  Ney- 
naber  said  he  would  not  deny  it.  So,  it  ap- 
pears that  very  quickly  after  the  time  fixed 
by  the  company,  she  did  go  to  the  very  office 
It  had  designated  and  tendered  herself  to  the 
very  notary  and  stenographer  It  had  employ- 
ed for  this  work.  If  these  agents  of  "the 
company  did  not  then  conduct  the  examina- 
tion the  company  desired,  they  should,  at 
least,  have  notified  their  principal  of  her  offer 
to  submit  to  the  examination.  If  they  had 
done  tliat,  it  would  then  have  become  the 
duty  of  the  company  to  make  an  effort  to 
fix  another  date  for  the  examination.  If  its 
agents  failed  In  the  performance  of  their 
duty,  the  Insurance  company  cannot  com- 
plain. 

The  Jury  found  that  the  Insurance  com- 
pany never  attempted  to  fix  another  date  for 
an  examination.  Consequently,  there  Is  no 
merit,  as  we  view  it,  in  the  defense  pleaded. 

The  Insured  contends  that  her  appearance 
and  testimony  upon  the  first  trial  was  a 
compliance  with  this  provision,  and  that  the 
suit  could  be  sustained  by  the  time  of  the 
second  trial.  We  do  not  think  it  necessary  to 
pass  upon  this  point.  We  will  say,  in  passing, 
that  we  find  no  evidence  in  the  record  show- 
ing any  effort  on  the  part  of  the  Insured  to 
conceal  any  Information.  On  the  very  morn- 
ing of  the  fire,  she  had  the  company's  agent 
meet  her  at  the  scene  of  the  fire  and  talked 
with  him  freely.  She  and  her  attorney  both 
discussed  the  matter  fully  with  the  adjuster, 
tier  attorney  visited  the  scene  of  the  fire 
with  the  latter  on  January  3.  Two  days  lat- 
er she  offered  herself  for  examination  to  the 
agents  the  company  had  designated.  She  did 
submit  to  an  examination  conducted  by  an 
agent  of  the  state  fire  marshal  of  Texas.  It 
seems  that  she  testified  on  the  first  trial  of 
this  cause  In  the  district  court  Consequent- 
ly, long  before  the  final  trial,  the  company 
should  have  had  all  the  information  it  de- 
sired. Certainly,  it  could  have  liad  it  by  the 
exercise  of  reasonable  diligence.  We  find  It 
difficult  to  escape  the  conclusion  that  the  In- 
surance company  was  more  desirous  of  pre- 
serving its  defense  than  of  ascertaining  the 
information  it  alleged  It  desired.  It  occurs 
to  us  that  the  Judgment  of  the  Court  of  Civil 
Appeals  would  work  a  very  grave  Injustice. 

For  the  many  reasons  discussed,  we  think 
the  Court  of  Civil  Appeals  erred  In  reversing 
and  rendering  the  Judgment  of  the  trial 
court  As  we  view  it,  the  latter  court  en- 
tered the  only  proper  Judgment. 

Therefore^  we  recommend  that  the  Judc> 
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ment  of  the  Court  of  Civil  Appeals  be  re- 
versed, and  tliat  of  the  district  court  afBrmed. 

PHILLIPS,  0.  J.  Tbe  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  Judgment  of  the  Supreme  Court 


TEXAS  EMPLOYERS'  INS.  ASS'N  V.  BOU- 
DREAUX  et   ai.      (No.  234-3417.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Master  and  servant  «s>386(5)— Statutes  of 
descent  looked  to  In  apportioning  oompensa- 
tion  among  dependents. 

The  statutes  of  descent  and  distribution 
(Rev.  St.  1911,  arte.  2469,  2462)  must  be  look- 
ed to  for  a  rule  by  which  to  apportion  compen- 
sation among  dependents  for  tbe  death  of  a 
servant  under  the  Workmen's  Compensation 
Act,  pt.  1,  §  8a,  as  added  by  Laws  1917,  c, 
103  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
5246—15). 

2.  Constitutional  law  $=>70(3)— Courts  not 
ooncerned  with  wisdom  of  legislative  enaot- 
ment. 

The  courts  are  not  concerned  with  the  wis- 
dom of  the  plan  adopted  by  the  Legislature  in 
apportioning  compensation  under  the  Work- 
men's (Compensation  Act,  as  amended  by  Laws 
1917,  c.  103  (Vernon's  Ann.  Civ.  St  Supp.  1918, 
arU.  5246— l-^24&-dl),  to  the  dependents  of 
a  deceased  servant. 

3.  Master  and  servant  «=3388— Compensation 
for  death  payable  directly  to  dependents. 

Compensation  awarded  under  the  Work- 
men's Compensation  Act,  as  amended  by  Laws 

1917,  c.   103    (Vernon's   Ann.  Civ.   St.   Supp. 

1918.  arts.  5246—1-5246-91),  for  death  of  a 
servant  is  neither  the  community  nor  separate 
property  of  tbe  deceased,  and  does  not  pass  to 
tbe  estate  of  the  deceased  to  be  administered 
upon,  but  is  payable  directly  to  those  to  whom 
It  is  awarded. 

4.  Master  and  servant  €=9386(1)— Compensa- 
tion for  death  arises  out  of  contractual  rela- 
tion and  Is  In  lieu  of  damages. 

Compensation  for  death  of  employ^  under 
the  Workmen's  Compensation  Act,  as  amended 
by  Taws  1917,  c.  103  (Vernon's  Ann.  Civ.  St. 
Supp.  191&  arts.  5246-1-5246-91),  arises  out 
of  the  contractual  relation  between  tbe  em- 
ployer and  the  deceased  employs,  and  is  in 
substitution  for  damages  ordinarily  recovered 
by  statute  because  of  the  death  of  the  em- 
ployS  due  to  the  negligence  of  the  employer. 

5.  Master  and  servant  «=»386  (5)— Compensa- 
tion for  death  distributed  as  community  prop- 
erty. 

Where  husband  and  father  is  killed  in  an 
accident,  compensation  under  the  Workmen's 
Compensation  Act,  as  amended  by  Laws  1917, 
c.  103  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
arts.  5246—1-5246—91),  partakes  more  nearly 


of  community  than  of  separate  property,  and 
should  be  distributed  according  to  the  statute 
of  descent  and  distribution  applicable  in  dis- 
tributing community  property,  one-half  going 
to  tbe  wife  and  one-half  to  the  children,  under 
Rev.  St.  1911,  art  2469. 

6.  Master  and  servant  <S=94i8(6)— Court's  find- 
ings on  question  of  lump  sum  compensation 
reviewable. 
District  court's  findings  upon  question  of 
whether  judgment  in  a  compensation  proceed- 
ing should  be  rendered  in  a  lump  sum  are  find- 
ings of  fact  and  subject  to  be  reviewed  on  ap- 
peal to  the  Court  of  Civil  Appeals  tbe  same  as 
other  fact  issues  are  subject  to  review,  under 
Workmen's  Compensation  Act  as  amended  by 
Laws  1917,  c.  103,  pt  1,  §§  15,  18,  and  part  2, 
i  5  (Vernon's  Ann.  Civ.  St  Supp.  1918,  arts. 
5246-33,  5246-37,  5246-^4). 

Error  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Proceedings  under  tbe  Workmen's  <3om- 
pensation  Act  by  Mrs.  Regina  Boudreanz  to 
obtain  compensation  for  the  death  of  her 
husband,  opposed  by  the  Gulf  Production 
Company,  subscriber,  and  the  Texas  Employ- 
ers' Insurance  Association.  EYom  a  judg- 
ment of  the  (3ourt  of  Civil  Ai^)eal8  (213  8. 
W.  674)  affirming  an  award  of  compensation, 
the  Insurance  Association  brings  error. 
Judgment  of  Court  of  Civil  Appeals  revers- 
ed, and  cause  rananded  to  that  court  for  a 
review  of  findings  and  the  conclusion  of  trial 
court  with  respect  to  whether  case  was  one 
calling  for  a  lump  sum  award  and  for  far- 
ther orders. 

Harry  P.  Lawther,  of  Dallas,  for  plaintiff 
in  error. 

Crook,  Lord,  Lawhon  &  Ney,  of  Beaumont, 
and  Gremillion  &  Smith,  of  Crowley,  La.,  for 
defendants  In  error. 

TAYLOR,  P.  J.  The  Gulf  Production  Com- 
pany was  a  subscriber  to  the  ETmployers' 
Liability  Act,  as  amended  in  1917  (Acts  1917, 
c.  103  [Vernon's  Ann.  Civ.  St  Supp.  1918, 
g§  6246—1-6246—91]),  and  carried  a  policy 
of  Insurance  with  the  Texas  Employers'  In- 
surance Association.  Israel  Bondreaux  was 
In  the  employ  of  the  production  company  and 
was  covered  by  the' policy.  Boudreauz  sus- 
tained Injuries  while  so  employed  which  re- 
sulted in  his  death.  The  deceased  left  sur- 
viving him  a  wife  and  three  <diildren,  two 
of  whom  were  minors.  Tbe  other  was  a 
married  daughter,  neither  a  minor  nor  de- 
pendent upon  the  father  for  support. 

The  Industrial  Accident  Board  found  that 
the  wife  and  two  minor  children  were  enti- 
tled to  receive  as  compensation  under  the 
act  the  weekly  sum  of  $11.15;  that  the  at- 
torneys representing  the  beneficiaries  were 
entitled  to  receive  for  their  services  16  per 
cent,  of  the  first  $1,000  to  be  paid  tbe  benefi- 
ciaries by  the  insurance  association  and  10 
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per  cent  of  tbe  reibainder.  The  Board  fur- 
ther found  that  the  amounts  to  be  paid  both 
the  beneficiaries  and  the  attorneys  should 
be  paid  In  weekly  instalments  as  they  ac- 
crued. An  award  was  made  by  the  Board 
In  accordance,  with  the  findings. 

Tbe  insurance  association,  plaintiff  in  er- 
rpr,  brought  this  suit  to  set  aside  the  award 
of  the  Board.  Trial  was  before  the  court 
without  a  Jury,  and  resulted,  In  part,  in  the 
court's  setting  aside  the  award.  Judgment 
was  rendered,  however,  against  tbe  associa- 
tion; but  the  award.  Instead  of  being  made 
payable  in  weekly  benefits,  was  made  pay- 
able in  a  lump  sum,  on  the  ground  that  the 
case  was  a  special  one  In  which  manifest 
hardship  and  injustice  would  result  unless 
the  compensation  was  required  to  be  so  paid. 

The  Judgment  was  for  $3,446.75,  one-third 
to  be  paid  the  attorneys '  representing  the 
beneflclari^,  and  two-thirds  to  be  paid  the 
beneficiaries.  Under  the  terms  of  the  de- 
cree one  half  of  the  amount  awarded  the 
beneficiaries  was  made  payable  to  the  widow 
of  the  deceased,  and  the  other  half,  to  the 
two  minor  children  in  equal  parts. 

There  were  two  assignments  of  error  in 
the  Court  of  Civil  Awpeals;  First,  that  the 
trial  court  erred  In  adjudging  the  case  a 
special  one  where  hardAip  would,,  result 
from  paying  the  compensation  in  weekly  In- 
stalments rather  than  In  a  lump  sura;  sec- 
ond, that  the  court  erred  in  distributing  the 
amount  awarded  the  wife  and  minor  chil- 
dren In  the  proportion  of  one-half  to  the 
wife  and  one-fourth  each  to  the  two  chil- 
dren, rather  than  equally  among  the  three. 

The  Court  of  Civil  Appeals  overruled  the 
assignments,  under  the  view  that  the  com- 
pensation awarded  defendants  In  error  was 
distributed  as  required  by  the  terms  of  the 
act;  and  under  the  further  view  that  the 
findings  and  conclusions  of  the  trial  Judge 
as  to  whether  compensation  should  be  paid 
In  a  lump  sum  were  final  and  conclusive,  and 
not  subject  to  be  reviewed  on  appeal.  213 
S.  W.  674. 

The  assignments  of  error  contained  In  the 
application  for  the  writ  are  that  the  Court 
of  Civil  Appeals  erred  in  overruling  the  as- 
signments set  out,  substantially,  above. 

Plaintiff  In  error  points  out.  In  connection 
with  Its  contentions  made  under  the  assign- 
ment relating  to  the  distribution  of  compen- 
sation, that  title  to  the  compensation  does 
not  come  to  the  beneficiaries  by  Inheritance 
from  the  deceased,  but  vests  In  them  orig- 
inally; that  the  act  names  the  beneficiaries 
and  provides  that  they  alone  shall  receive 
compensation ;  that  no  provision  Is  made  in 
the  act  for  the  payment  of  a  greater  propor- 
tion of  compensation  to  one  beneficiary  than 
to  the  other;  that  the  act  makes  no  refer- 
ence to  either  separate  or  community  prop- 
erty or  to  different  degrees  of  relationship 
to  the  deceased,  or  to  the  whole  blood  or  half 
blood,  or  to  bastards,  sndi  as  is  made  in  the 


statutes  of  descent  and  distribution;  that 
it  includes  among  the  beneficiaries  named 
stepmothers,  who  are  not  named  fai  those 
statutes;  and  insists  that  by  reason  of  the 
matters  p<^ted  out  the  oompeosation  award- 
ed the  beneficiaries  should  be  distributed 
among  tliem  equally. 

The  effect  of  the  contention  made  Is  to 
place  an  unwarranted  limitation  upon  the 
office  of  the  statutes  of  descent  and  distribu- 
tion in  the  administration  of  the  act.  It  is 
true  that  the  provision  of  the  act  naming 
the  classes  of  beneficiaries  both  modifies  and 
limits  the  operation  of  the  statutes,  but  to 
such  extent  only  as  arises  from  the  fact  that 
not  aU  of  those  designated  as  heirs  in  the 
statutes  are  designated  as  beneficiaries  un- 
der the  act,  and  from  the  further  fact  that 
one  class,  stepmothers,  is  designated  by  the 
act  that  is  not  named  in  the  statutes. 

In  the  original  draft  of  section  8a,  besides 
the  surviving  husband  and  wife,  only  depend- 
ent parents,  dependent  children,  and  depend- 
ent brothers  and  sisters  of  the  deceased  em- 
ploy^ were  designated  as  beneficiaries.  By 
amendment  adopted  while  the  section  was 
under  consideration,  two  other  classes  of 
beneficiaries  were  added,  dependent  grand- 
parents and  dependent  stepmothers.  House 
Journal,  35th  Legislature,  p.  1082. 

[1,  2]  It  is  not  necessary  to  decide  what 
the  proper  rule  of  distribution  would  be  in  a 
case  in  which  a  stepmother  is  claimant  as  a 
beneficiary.  SufBce  it  to  say  In  this  case 
that  the  amendment,  merely  adding,  as  it 
does,  a  class  of  benefldaries  not  known  to 
the  inheritance  statutes,  did  not  have  the 
effect  of  changing  the  original  plan  of  the 
act  with  respect  to  the  distribution  of  com- 
pensation. Whether  the  beneficiaries  des- 
ignated stand  in  different  degrees  of  rela- 
tionship to  the  deceased  employ^,  or  wheth- 
er some  be  of  whole  and  some  of  the  half 
blood,  or  whether  the  beneficiaries  are  Iden- 
tical with  the  heirs  of  the  deceased  employ^, 
the  statutes  of  descent  and  distribution  must 
be  looked  to  for  a  rule  by  which  to  apportion 
the  compensation.  The  courts  are  not  con- 
cerned with  the  wisdom  of  the  plan.  No 
other  Is  provided  by  the  act,  and  no  modifica- 
tion of  the  full  operation  of  the  statutes  as 
rules  of  apportionment  Is  warranted  by  the 
provisions  of  the  act,  other  than  the  modifi- 
cation incident  to  the  designation  of  classes 
of  beneficiaries  not  identical  with  the  class- 
es of  heirs  designated  in  the  statutes. 

The  beneficiaries  to  whom  the  compensa- 
tion was  awarded  In  this  case  are  the  sur- 
viving widow  and  two  minor  children  of  the 
deceased.  As  the  wife  and  children  (In  the 
event  they  were  the  only  survivors  of  the 
father)  would  take  as  heirs  and  distribu- 
tees under  the  statutes,  so  do  they  partake 
as  beneficiaries  of  the  compensation  award- 
ed. The  extent  of  the  modification  of  the 
Inheritance  rule  in  this  case  is  that  the  mar- 
ried daughter,  an  heir  of  the  deceased  under 
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the  statDtes,  does  not  partake  of  the  com- 
pensation, not  being  designated  a  benefldary 
by  the  act 

[3]  The  statutes  of  descent  and  dlstrlba- 
tlon  furnished  one  rule  for  distributing  the 
community  estate  of  a  deceased  husband  to 
his  snrrlvlng  wife  and  children,  and  another 
for  distributing  among  them  Ills  separate 
estate.  Articles  2469  and  2462,  R.  8.  1911. 
The  compensation  awarded  in  this  case  is 
neither  the  community  nor  separate  property 
of  the  deceased.  It  does  "not  pass  to  the  es- 
tate of  the  deceased  to  be  administered  up- 
on," but  is  payable  directly  to  those  to  whom 
It  is  awarded. 

Some  difficulty  arises,  therefore,  in  deter- 
mining which  statute  is  applicable  as  a  rule 
of  distribution  in  this  case.  If  the  statute 
relating  to  the  distribution  of  community 
property  is  to  be  applied,  the  apportionment 
should  be  one-half  to  the  surviving  wife  and 
one-fourth  each  to  the  two  minor  children; 
If  the  statute  relating  to  the  distribution  of 
the  separate  property  is  to  be  applied,  the 
apportionment  should  be  made  equally,  one- 
third  to  the  wife  and  one-third  each  to  thle 
two  children. 

[4,  S]  The  compensation  provided  by  the 
act  arises  out  of  the  contractual  relation  be- 
tween the  employer  and  the  deceased  em- 
ploy&  When  awarded  for  death  of  the  em- 
ploy6,  It  Is  In  substitution  for  damages  ordi- 
narily recovered  by  statute  because  of  the 
death  of  the  employ^  due  to  the  negligence 
of  the  employer.  Mlddleton  v.  Texas  Power 
&  Light  Co.,  108  Tex.  96,  185  S.  W.  556.  It 
is  measured  by  the  current  wages  of  the  de- 
ceased, and  is  to  all  practical  purposes  to 
supply  to  his  beneficiaries  the  means  of  sup- 
port which  were  afforded  by  his  wages  prior 
to  his  death.  Its  payment  is  provided  for 
"from  week  to  week  as  it  accrues,"  except 
in  special  cases.  The  right  of  the  deceased 
to  have  compensation  paid  his  beneficiaries 
in  case  of  his  death  was  acquired  by  him  dur- 
ing coverture.  His  wages  flowing  from  his 
contract  of  employment  under  which  he  was 
working  at  the  time  of  his  death  were  com- 
munity property.  The  compensation  meas- 
ured by  his  community  wages  and  having 
its  source,  as  it  were,  in  the  same  contract  of 
employment,  partake  more  nearly  of  the  na- 
ture of  community  than  of  separate  proper- 
ty; and  it  should  be  distributed.  In  our  opin- 
ion, according  to  the  statute  of  descent  and 
distribution  applicable  in  distributing  com- 
munity property.  Under  this  statute  the  ap- 
portlonment  provided  is  one-half  to  the  wife 
and  one-half  to  the  children.  Article  2469, 
B.  S.  1911.  Only  two  of  the  children  being 
beneficiaries,  the  proportion  should  be,  as 
between  the  wife  and  children,  (me-half  to 
the  former  and  one-fourth  each  to  the  latter. 

The  conclusion  that  this  apportionment  of 
the  cfHDpensation  should  be  made  was  reach- 
ed by   the  Industrial  Accident  Board,  the 


trial  court,  and  the  Court  of  Ovll  Appeals, 
and  we  concur  therein. 

[I]  The  Court  of  Civil  Appeals  did  not  re- 
view the  evidence  touching  the  question  of 
whether  Judgment  should  have  been  render- 
ed in  a  lump  sum,  being  of  opinion  that  the 
trial  court's  findings  upon  this  question  were 
final,  and  not  subject  to  be  reviewed  on  ai>- 
peal.  This  holding  Is  the  basis  of  the  com- 
plaint made  In  the  remaining  assignment  of 
error. 

Were  the  findings  of  the  trial  court  with 
r&spect  to  whether  the  case  was  one  calling 
for  a  lump  sum  settlement  subject  to  review 
by  the  Court  of  Civil  Appeals? 

Section  18,  part  1,  of  the  act,  provides  that 
the  compensation  shall  be  paid  from  week 
to  week  as  it  accrues,  unless  the  liability  of 
the  association  Is  redeemed  as  provided  else- 
where in  the  act. 

Section  15,  part  1,  of  the  act,  is  as  follows : 

"Id  cases  where  death  or  total  pennanent 
incapacity  results  from  an  injury,  the  liability 
of  the  association  may  be  redeemed  by  payment 
of  a  lump  sum  by  agreement  of  the  parties 
thereto,  subject  to  the  approval  of  the  Indus- 
trial Accident  Board  hereinafter  created.  This 
section  shall  be  constrDed  as  excluding  any 
other  character  of  lump  sum  settlement  save 
and  except  as  herein  specified;  provided,  how- 
ever, that  in  special  cases  where  in  the  judg- 
ment of  the  Board  manifest  hardship  and  in- 
justice would  otherwise  result,  the  Board  may 
compel  the  association  in  the  cases  provided 
for  in  this  section  to  redeem  their  liability  by 
payment  of  a  lump  sum  as  may  be  detemdned 
by  the  Board." 

The  act  provides  further  (article  8246 — 
44,  Vernon's  Sayles'  Statutes,  1918  Suik>.) 
that— 

"If  the  final  order  of  the  Board  is  against 
the  association  then  the  association  and  not 
the  employer  shall  bring  suit  to  set  aside  said 
final  ruling  and  decision  of  the  Board,  if  it  so 
desires,  and  the  court  shall  In  either  event  de- 
termine the  issues  in  such  cause  instead  of  the 
Board  upon  trial  de  novo  and  the  burden  of 
proof  shall  be  upon  the  party  claiming  compen- 
sation. In  case  of  recovery  the  same  shall  not 
exceed  the  maximnm  compensation  allowed  un- 
der the  provisions  of  this  act." 

Under  the  provisions  of  the  foregoing  ar- 
ticle the  trial  court  had  authority  to  deter- 
mine the  Issues  in  the  case.  Including  the  Is- 
sue as  to  whether  or  not  the  compensation 
should  be  paid  in  a  lump  sum.  This  Issue  is 
necessarily  one  of  fact.  Facts  only  could 
maVe  it  appear  whether  the  case  Is  a  spe- 
cial one. 

Evidence  was  introduced  upon  this  Issue  by 
defendants  in  error.  It  Is  not  necessary  to 
to  set  it  out.  The' trial  court  heard  the  case 
de  novo,  and  made  Its  findings  upon  all  the 
issues,  including  the  issue  with  respect  to  a 
lump  sum  award.  We  see  no  reason  why 
these  findings  are  not  subject  to  the  same 
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haracter  of  review  on  appeal  to  whlcb  flnd- 
ass  upon  othier  fact  issues  are  subject  Ttie 
Tourt  of  Civil  Appeals,  in  our  opinion,  baa 
ower  to  review,  and  should  review,  the  And- 
ngs  upon  the  issue  of  a  lump  sum  settlement 
Sioate  V.  S.  A.  &  A.  P.  By.  Co.,  91  Tex.  406, 
14   S.  "W.  69. 

"We  recommend  that  the  Judgment  of  the 
::k>art  of  Civil  Appeals  be  reversed,  and  that 
Jie  cause  be  remanded  to  that  court  for  a 
revle'w  of  the  findings  and  conclusion  of  the 
Lrial  court  with  respect  to  whether  the  case 
w&s  one  calling  for  .a  lump  sum  nward,  and 
Tor  further  orders. 

PHIIjLIPS,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

>¥e  approve  the  holding  of  the  Oommis- 
8ion  of  Appeals  on  the  questions  discussed  in 
Its  opinion. 


BOBEBTS  V.  STATE.    (No.  6218.) 

(Court  of  Criminal  Appeals  of  Texas.    May  4, 
1921.    Behearing  Denied  June  1,  1921.) 

1.  Criminal  law  «=!>598(9)— Issuance  of  sub- 
poena for  witness  In  another  case  is  not  suffi- 
cient dligence  to  require  continuance. 

The  jssnance  of  subpoena  for  the  absent  wit- 
ness in  another  case  against  the  same  defend- 
ant which  did  not  secure  the  attendance  o£  the 
witness,  is  not  sufficient  diliftence  to  entitle  ac- 
cused to  a  continuance  of  the  case  on  trial. 

2.  Criminal  law  <s=>598 (8)— Failure  to  issue 
compulsory  process  to  compel  attendance  of 
witness  defeats  right  to  continuance. 

The  failure  of  accused  to  avail  himself  of 
the  compulsory  process  to  which  he  is  entitled 
to  compel  the  attendance  of  a  witness  in  his 
behalf  defeats  his  right  to  a  continuance  be- 
cause of  the  absence  of  such  witness. 

3.  Criminal  law  <g=a608— On  hearing  application 
for  continuance,  court  need  not  accept  tele- 
gram stating  presence  of  witness  could  not  be 
obtained. 

In  ruling  on  an  application  for  continuance 
because  of  the  absence  of  a  witness,  the  court 
is  not  bound  to  accept  a  telegram  from  a  physi- 
cian that  the  witness  could  not  appear  because 
of  the  siclmess  of  bis  child. 

4.  Criminal  law  «=»597( I)— Testimony  of  ab- 
sent  witness  held  not  shown  to  be  of  eon- 
trolling  importance. 

In  a  prosecution  for  assault  with  intent  to 
murder,  testimony  by  an  absent  witness  that 
defendant  was  subject  to  attacks  of  temporary 
insanity,  though  relevant,  would  not  be  of  con- 
trolling Importance  to  Justify  continuance, 
where  the  witness  could  not  testify  to  defend- 
ant's mental  condition  at  the  time  of  the  as- 
sault and  other  witnesses  had  testified  to  his 
periods  of  insanity. 


5.  Homicide  «=>I5I  (2)— Presumption  and  bur- 
den of  proof  as  to  mental  derangement  stated. 

In  a  prosecution  for  assault  with  intent  to 
mnrder,  when  it  was  not  claimed  that  defend- 
ant was  permanently  or  continuously  insane, 
the  existence  of  defendant's  mental  derange- 
ment at  the  time  he  shot  his  wife  was  not  a 
presumption  following  the  proof  that,  upon  oth- 
er occasions,  he  had  become  temporarily  de- 
ranged; and  it  being  conceded  that  his  mental 
derangement  was  an  exception,  it  was  de- 
fendant's burden  to  prove  that  it  prevailed  at 
the  time  the  offense  was  committed. 

6.  Homicide  <g=9l79^Te8tlmony  as  to  defend- 
ant's demeanor  when  arrested  competent  on 
Issuo  of  Insanity. 

In  a  prosecution  for  assault  to  murder, 
where  the  defense  was  insanity,  it  was  not  er- 
ror to  permit  the  sheriff  to  testify  as  to  the 
demeanor  of  defendant  when  he  was  arrested. 

7.  Criminal  law  «=9465— SherllT  can  give  opin- 
ion of  defendant's  sanity,  based  on  observa- 
tion of  defendant  while  In  custody. 

In  a  prosecution  for  assault  to  murder, 
where  the  defense  was  insanity,  it  was  not  er- 
ror to  permit  the  sheriff  to  give  his  opinion  that 
accused  was  sane,  based  on  ids  observations 
of  accused  while  in  custody. 

On  Motion  for  Behearing. 

8.  Criminal  law  «=>539 (2) —Voluntary  testi- 
mony by  defendant  in  own  behalf  oan  be  used 
against  him  on  subsequent  trial,  or  In  differ- 
ent case. 

Where  a  defendant  voluntarily  takes  the 
stand  in  his  own  behalf,  his  testimony  is  sub- 
ject to  the  same  rules  as  apply  to  other  wit- 
nesses, and  such  testimony  can  be  used  against 
him  at  a  subsequent  trial  of  the  same  case,  or 
on  the  trial  of  a  different  case  arising  from  the 
same  transaction,  even  though  he  was  not  warn- 
ed before  he  gave  the  testimony. 

Appeal  from  District  Court,  Walker  Coim- 
ty;  J.  A.  riatt,  Judge. 

P.  H.  Boberts  was  convicted  of  assault 
with  intent  to  murder,  and  be  appeals  Af- 
firmed. 

A.  T.  McKinney,  Jr.,  and  M.  E.  Gates,  both 
of  Huntsville,  for  appellant. 

B.  H.  Hamilton,  Asst  Atty.  Oen.,  for  the 
State. 

MORROW,  P.  J.  Conviction  is  for  assault 
with  intent  to  murder;  punishment  fixed  at 
confinement  in  the  penitentiary  for  a  period 
of  eight  years. 

The  injured  party  was  the  wife  of  the  ap- 
pellant. The  tragedy  is  described  by  the 
state's  witness,  Miss  Ethel  Sprott,  appellant's 
stepdaughter.  There  had  been  a  separation; 
at  least  the  appellant  had  been  away  from 
his  home  for  some  days.  Upon  his  return,  he 
asked  his  wife  if  he  could  come  back  home- 
Not  receiving  a  favorable  reply,  he  drew  his 
pistol.    The  .witness  Jumped  in  the  lap  of  her 
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motbcr,  was  ordered  by  the  appellant  to  get 
out,  and,  falling  to  do  so,  he  shot  her;  and 
upon  her  falling,  her  mother  ran,  and  was 
also  shot.  The  appellant  then  shot  himself. 
Other  witnesses,  including  appellant's  wife, 
gave  a  description  of  the  shooting  .which  co- 
incided with  that  of  the  young  woman  whom 
we  have  mentioned. 

Upon  his  arrest,  there  were  found  upon  the 
person  of  appellant  several  letters  which  had 
been  written  by  him.  One  was  to  his  broth- 
er, one  to  his  wife's  brother,  one  to  his  step- 
daughter, and  one  to  the  minister.  In  these 
letters  he  expressed  affection  for  his  wife, 
resentment  at  her  treatment  of  him,  and  an 
intention  to  kill  her  and  commit  suicide.  He 
also  complained  of  mistreatment  by  his  step- 
daughter, and  in  his  letter  to  his  brother  he 
gave  minute  information  touching  the  amount 
of  money  that  he  owed,  and  the  name  of  each 
of  Ills  creditors. 

Appellant  was  engaged  as  a  guard  of  con- 
victs in  the  penitentiary,  and  had  been  so 
engaged  for  a  long  time.  He  introduced  tes- 
timony of  a  nonexpert  witness  to  the  effect 
that,  at  the  time  of  the  occurrence,  or  about 
that  time,  his  mind  was  unsound.  The  state's 
testimony  combated  this  theory,  and  this  was 
the  controverted  question  before  the  Jury. 

An  application  for  a  continuance  was  made 
because  of  absence  of  a  witness  by  whom  he 
expected  to  prove  acquaintance  with  the 
appellant  and  knowledge  of  his  general  con- 
duct, disposition,  and  behavior  for  18  years; 
that  when  worried  or  provoked,  his  mind  be- 
came unbalanced;  and  details  of  Incidents  in 
the  conduct  of  appellant  which  the  witness 
would  relate  as  a  predicate  for  his  opinion 
were  embraced  in  the  application.  The  ap- 
plication disclosed  that  no  subpoena  had  been 
issued  to  the  witness,  though  he  lived  in  a 
nearby  town;  that,  In  the  companion  case 
for  shooting  Miss  Ethel  Sprott,  the  witness 
had  been  subpcenaed ;  that  a  telegram  fronr 
the  doctor  had  been  received  stating  that 
"the  son  of  the  witness  had  typhoid  fever, 
and  that  it  was  Impossible  for  him  to  come." 

[1,  2]  Diligence  to  procure  the  attendance 
of  an  absent  witness  is  not  established  by 
showing  that,  in  another  case  against  the  ac- 
cused pending  in  the  same  court,  a  subpcena 
for  the  witnesss  had  been  issued.  The  law 
gives  one  accused  of  crime  the  right  to  com- 
pulsory process  to  secure  the  attendance  of 
his  witnesses,  and  imposes  upon  him  the  duty 
to  cause  the  issuance  of  such  process  where 
he  has  knowledge  of  the  witness  and  his 
whereabouts  within  the  state.  If,  with  such 
knowledge,  he  fails  or  refuses  to  avail  him- 
self of  the  privilege  of  issuing  process  and 
seeking  to  have  it  served,  he  is  not  in  a  po- 
•  sition  to  demand  that  the  court  postpone  his 
case  because  of  the  absence  of  the  witness. 
The  precedents  upon  this  subject  are  defi- 
nite. Isham  V.  State,  49  S.  W.  594;  Vander- 
berg  V.  State,  66  Tex.  Cr.  R.  583,  148  S.  W. 
315;  Cyc.  of  La,w  &  Procedure,  vol.  9,  p.  197. 


The  reascms  for  this  mllng  embraced  in  the 
previous  decisions  of  this  court  are  deemed 
Buflteient,  and  a  restatement  of  tbem  is  un- 
necessary. 

[S,  4]  Even  if  the  deligence  was  not  want- 
ing, the  abuse  of  the  trial  Judge's  discretion 
in  overruling  the  application  Is  not  apparmt. 
He  was  not  bound  to  accept  the  telegram 
from  the  doctor  as  conclusive  evidence  that 
the  attendance  of  the  witness  could  not  be 
secured  during  the  trlaL  The  facta  develop- 
ed In  the  trial  of  the  case,  while  they  reveal 
the  relevancy  of  the  teatimmiy  ol  the  absent 
witness,  disclose  that  it  was  not  of  control- 
ling Importance.  It  was  not  the  contention 
of  the  appellant  that  be  was  permanently  in- 
sane, or  that  he  was  suffering  from  a  malady 
continuous  in  its  operation.  It  went  to  tho 
extent  only  of  asserting  that  he  was  snbjMt 
to  recurrent  or  fitful  attacks  of  mental  de- 
rangement, consequent  upon  excitement  or 
agitation  brought  about  by  disturbing  emo- 
tions. The  absent  witness,  according  to  the 
application,  would  have  testified  to  this  gen- 
eral condition  of  the  appellant's  mind,  but 
could  not  have  testified  that  at  the  time  the 
offense  was  committed  his  reason  was  de- 
throned. Hia  testimony  circumstantially 
pointed  to  this  conclusion,  and  in  this  re- 
spect was  cumulative  of  much  other  testi- 
mony which  was  before  the  Jury. 

[B]  The  crucial  point  in  the  case  was  the 
condition  of  appellant's  mind  at  the  time  he 
shot  his  wife,  and  the  existence  of  mental 
derangement  at  that  time  was  not  a  presump- 
tion following  the  proof  that,  upon  other  oc- 
casions, he  had  become  temporarily  deranged. 
It  being  conceded  that  mental  derangement 
was  an  exception.  It  was  appellant's  burden 
to  prove  that  It  prevailed  at  the  time  the  of- 
fense was  committed.  Tieache  v.  State,  22 
Tex.  App.  279,  3  S.  W.  539,  58  Am.  Rep.  638: 
Webb  v.  State,  5  Tex.  App.  596;  Wooten  v. 
State,  61  Tex.  Or.  R.  428,  102  S.  W.  416: 
Hunt  V.  State,  33  Tex.  Or.  R.  252,  26  S.  W. 
206. 

It  seems  that  the  appellant  had  testified 
on  a  former  occasion  that  he  had  no  knowl- 
edge of  what  took  place  at  the  time  the  al- 
leged offense  was  committed.  The  bill  does 
not  make  It  plain  whether  this  occurred  up- 
on this  trial  or  of  another  case.  Assuming, 
however,  that  It  was  in  a  trial  of  another  case, 
there  was  no  error  In  admitting  it.  The 
rule  prevailing  in  this  state,  as  we  under- 
stand, is  that  where  one,  upon  the  trial  of  bis 
case,  voluntarily  becomes  a  witness,  and  tes- 
tifies to  facts  which  are  relevant  and  mate- 
rial, they  may  be  used  against  him  In  a  re- 
trial, or  on  the  trial  of  another  case  Involv- 
ing the  same  transaction.  Jones  v.  State,  64 
Tex.  Cr.  R.  610,  143  S.  W.  622;  Smith  v. 
State,  75  S.  W.  298;  Preston  v.  State,  41  Tex. 
Cr.  R.  300,  53  S.  W.  127,  881;  Williams  v. 
State,  225  S.  W.  178.  We  are,  by  appeUant, 
referred  to  Somers  v.  State,  54  Tex.  Or.  R. 
476,  113  S.  W.  533, 130  Am.  St  Rep.  901,  but 


Digitized  by 


Google 


OJez.) 


BOBEBTS  V.  STATB 
(Xtl  &w.) 


761 


It  deals  with  a  dlfferrat  question  and  is  not 
in  point  in  this  case. 

[(,  7]  Tbere  was  no  error  in  permitting 
the  sheriff  to  describe  the  demeanor  of  the 
appellant  at  the  time  of  his  arrest.  This  te»- 
timony  was  admissible  as  bearing  upon  the 
Issue  of  insanity.  Lane  v.  State,  59  Tex.  Cr. 
R.  SB5,  129  S.  W.  353;  Hurst  v.  State^  40 
Tex.  Cr.  R.  378,  46  S.  W.  635,  50  S.  W.  719; 
Mikeska  v.  State,  79  Tex.  Cr.  R.  109,  182  S. 
W.  1127.  Nor  did  the  court  err  in  permitting 
the  sheriff  to  give  his  opinion,  based  upon 
tlie  conversation  with  the  appellant  and  his 
conduct  wliile  in  his  custody,  touching  his  in- 
sanity. Turner  v.  State,  61  Tex.  Cr.  B.  97, 
133  S.  W.  1052;  Cannon  v.  State,  41  Tex. 
Or.  B.  467,  56  S.  W.  351;  Lane  v.  State,  59 
Tex.  Cr.  B  603,  129  S.  W.  353;  Burt  v.  State, 
as  Tex.  Cr.  R.  397,  40  S.  W.  1000,  43  S.  W. 
844.  39  El.  R.  A.  305,  830;  Plummer  v.  State, 
86  Tex.  Cr.  B.  495,  218  S.  W.  499. 

The  record  rereais  no  error  wliicb  would 
authorise  a  reversal  of  the  Judgment  It  is 
tberef  ore .  afiB  rmed. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  [S]  In  our  original  opinion 
we  held  tbat,  where  a  defendant  voluntarily 
becomes  a  witness  in  his  own  behalf,  his 
testimony,  where  relevant  and  material,  may 
be  used  against  him  in  a  retrial  of  the  same 
case,  or  the  trial  of  another  case,  where  his 
statements  on  the  former  trial  are  pertinent 
Apipellant  urges  that  we  were  in  error  in  so 
far  as  our  announcement  goes  to  the  extent 
of  permitting  the  former  testimony  of  an 
accused  to  be  reproduced  against  him  in  an 
entirely  new  case.  Upon  principle  and  rea- 
son we  do  not  think  we  fell  Into  error  In  so 
holding. 

In  Johnscm  v.  State,  39  Tex.  Cr.  R.  625,  48 
S.  W.  70,  the  defendant  was  charged  with 
theft.  In  the  county  court,  and  with  burglary, 
in  the  district  court  He  entered  a  plea  of 
guilty  to  theft,  and  upon  his  trial  for  bur- 
glary his  plea  of  guilty  was  introduced 
against  him,  over  his  objection  that  he  had 
not  been  warned  of  the  consequences  at  the 
time  he  entered  this  plea  of  guilty  to  the 
theft  charge.  It  Was  held  legitimate  evi- 
dence on  the  trial  of  the  burglary  charge,  up- 
on the  theory  that  the  plea  of  guilty  In  the 
misdemeanor  case  was  freely  and  voluntarily 
made.  In  Collins  v.  State,  39  Tex.  Or.  R. 
441,  46  S.  W.  933,  while  defendant  was  being 
tried  the  second  time  he  was  cross-examined 
with  reference  to  a  certain  statement  made 
by  him  while  on  the  witness  stand  on  the  first 
trial  of  the  case  An  objection  was  urged  to 
the  testimony,  because  appellant  was  not 
'warned  or  cautioned  under  the  statute  rela- 
tive to  confessions  before  his  evidence  was 
given  on  the  former  trial.  Judge  Henderson, 
In  discussing 'the  question,  used  the  following 
language. 

"It  is  contended  here  that  although  he  vol- 
untarily took  the  stand,  audi  testimony  could 


not.  be  used  adversely  to  him,  unless  be  had 
been  warned  before  making  the  same,  although 
he  was  a  witness  in  his  own  behalf.  If  this 
contention  is  right  then  the  statements  so 
made  could  not  be  used  by  the  jury  that  tried 
the  first  case,  becanse  be  had  not  l>een  warned. 
If  the  failure  to  warn  could  be  used  to  prevent 
hie  testimony  at  a  former  trial  from  being  naed 
at  a  sobsequent  trial,  then  the  same  reason 
would  preclude  its  use  at  the  first  trial," 

Later  on  In  the  opinion,  discussing  the 
same  matter,  he  said : 

"A  defendant  having  taken  the  stand  in  his 
own  behalf,  it  is  presumed  that  he  does  so  after 
haTiuK  advised  with  his  counsel,  and  after  full 
knowledge  that  he  can  become  a  witness  on  his 
own  behalf;  and  that  when  he  does  so  be  is 
to  be  treated  while  on  the  stand  as  any  other 
witness,  and  his  testimony  so  given  can  be 
used  against  liim  at  any  subsequent  trial.  It 
this  were  not  so,  he  would  testify  under  a 
ban,  and  not  with  that  freedom  which  the  law 
seems  to  apprehend" 

Wharton's  Criminal  Evidence  (lOtb  Ed.) 
p.  1371,  f  664,  discussing  the  question  now 
under  consideration,  says: 

"In  the  earlier  cases,  confessions  under  oath 
were  generally  ezclnded.  The  reason  for  this 
was  that  the  'examination  of  the  prisoner  should 
be  without  oath,  and  of  the  others,  upon  oath,' 
so  that  where  the  accused  was  examined  on 
oath  the  confession  was  rejected,  because  of  the 
illegal  manner  in  which  it  was  taken,  and  not 
merely  because  of  the  oath.  But  when  the  dis- 
qualifications of  the  accused  were  removed,  and 
he  was  allowed  to  become  a  witness  in  his  own 
behalf  at  his  own  election,  the  rule  ceased  when 
the  reason  ceased.  Hence,  the  mere  adminis- 
tration of  an  oath  to  the  accused  will  not  render 
the  confession  involuntary;  nor  the  fact  that 
the  confession  was  made  under  oath,  as  a  wit- 
ness, or  otherwise,  in  prior  judicial  proceedings, 
if  no  compulsion  nor  undue  influence  was  used." 

If  an  accused,  not  under  arrest,  makes  a 
statement  of  a  criminative  character,  It  may 
be  used  against  htm  In  any  prosecution 
wherein  It  may  become  pertinent.  An  accused 
can  become  a  witness  only  by  his  own  volunta- 
ry act;  and  when  he  thus  voluntarily  takes  the 
witness  stand,  and  under  the  sanction  of  an 
oath  speaks,  it  is  as  any  other  witness;  and  If 
his  statements  while  testifying  become  perti- 
nent to  an  Issue  arising  in  the  subsequent 
trial  of  the  same  case,  or  of  another  case,  we 
can  see  no  valid  reason  why  the  state  may 
not  prove  the  statement  against  him.  If  A. 
were  on  trial  In  the  county  court  for  a  mis- 
demeanor, and  should  testify  that  he  was 
19  years  of  age,  and  subsequently  was  on  trial 
for  a  felony  In  the  district  court,  and,  in  an 
effort  to  secure  the  benefit  of  the  "juvenile 
law,"  should  swear  he  was  only  16  years  of 
age,  it  would  seem  Illogical  and  contrary  to 
principle  to  deny  the  state  the  right  to  prove 
his  former  statement  on  that  issue.  If  B. 
should  have  testified  on  the  misdemeanor 
trial  that  A.  was  19,  and  then  change  bis 
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testimony  on  the  trial  of  the  felony,  and 
swear  A.  was  only  16,  certainly  it  would 
not  be  questioned  but  that  the  state  could 
attack  B.  by  showing  his  former  testimony. 
In  principle,  we  can  see  no  distinction.  When 
A.  voluntarily  takes  the  witness  stand  in  his 
own  behalf,  the  safeguard  under  the  law  of 
"confessions"  is  waived  by  him;  In  the  eyes 
of  the  law  he  becomes  as  any  other  witness: 
if,  while  testifying,  he  makes  inculpatory  ad- 
missions,  they  may  be  proven  against  him  in 
any  case  where  itertinent 

The  holding  here  is  not  in  conflict  with 
Mathis  V.  State,  84  Tex.  Cr.  B.  614,  209  ij. 
W.  160.  In  that  case  a  witness,  while  tes- 
tifying in  a  civil  suit,  declined  to  answer  a 
question  because  it  would  criminate  him. 
He  was  compelled  by  the  court  to  answer. 
On  a  subsequent  trial  of  the  witness  on  a 
criminal  charge,  the  state  proved  against  him 
his  unwilling  and  forced  statement.  This 
court  properly  held  it  was  error. 

For  the  reasons  stated,  we  adhere  to  our 
original  opinion,  and  the  motlou  for  rehear- 
ing is  overruled. 


ROBERTS  V.  STATE.    (No.  6217.) 

(Conrt  of  Criminal  Appeals  of  Texas.    May  25, 
1921.) 

Criminal  law  «=»594(l)— Conrt  held  not  with- 
in Its  discretion  In  overruling  application  for 
continuance  for  absence  of  witness. 
In   a   prosecution  for  assault   to   murder, 
where  the  defense  was  insanity,  held  not  with- 
in_  discretion  of  trial  judge  to  overrule  an  ap- 
plication for  continuance  on  account  of  absence 
of  a  witness  on  the  question  of  insanity  where 
there  was  sufficient  diligence  and  absent  wit- 
ness'   testimony    was    probably   true,    was    ma- 
terial, and  likely  to  change  the  result. 

Appeal  from  District  Court,  Walker  Coun- 
ty; J.  A.  Piatt,  Juuge. 

P.  H.  Boberts  was  convicted  of  assault 
to  murder,  and  be  appeals.  Beveraed  and 
remanded. 

A.  T.  McKlnney,  Jr.,  and  M.  E.  Gates,  both 
of  Huntsville,  for  appellant. 

B.  H.  Hamilton,  lAsst.  Atty.  Gen.,  for  the 
State. 


MOBBOW,  P.  J.  Conviction  is  for  assault 
to  murder  Miss  Bthel  Sprott  It  is  a  oho- 
panion  case  to  No.  6218, 231  S.  W.  759,  against 
the  same  appellant,  wherein  be  was  convicted 
for  an  assault  with  intent  to  murder  his 
wife.  The  transaction  detailed  in  that  case 
discloses  the  facts  in  this  one. 

The  defense  was  insanity.  The  first  ap- 
plication for  a  continuance  on  account  of 
the  absence  of  the  witness  Parrott  was  pre- 
sented and  overruled.  That  the  diligence 
appears  sufficient  was  not  controverted.  The 
evidence  of  the  absent  witness  bore  upon 
the  issue  of  insanity,  which  issue  was  strong- 
ly supported  by  facts  and  circumstances  as 
well  as  the  opinion  of  nonexpert  witnesses. 

In  the  companion  case  we  declined  to  re- 
verse on  account  of  the  absence  of  the  same 
testimony,  but  in  that  case  the  record  exclud- 
ed any  legal  diligence  to  secure  his  attend- 
ance. In  the  case  before  us  that  the  diligence 
required  had  been  exercised  was  not  contest- 
ed. The  testimony  was  manifestly  material  to 
the  only  defensive  issue  presented.  We  find 
no  basis  for  a  conclusion  that  the  testimony 
of  the  absent  witness  was  not  probably  true; 
that  is  to  say,  there  is  no  sulficient  reason 
for  assuming  that  he  would  not  have  recited 
the  facts  set  up  in  the  application  and  given 
his  opinion  based  thereon  that  the  appellant 
was  at  times  Insane  to  a  degree  rendering 
him  incapable  of  comprehending  the  distinc- 
tion between  right  and  wrong.  The  other 
evidence  in  the  case  rather  discredits  the  idea 
that  the  witness  would  not  have  given  the 
testimony.  We  think  it  cannot]  be  said,  as 
a  matter  of  law,  that  it  would  have  had  no 
efTect  upon  the  verdict.  Lipon  the  record, 
we  are  of  the  opinion  that  It  was  not  within 
the  discretion  of  the  learned  trial  Judge  to 
overrule  the  application,  and  that  in  the  light 
of  the  facts  developed  a  new  trial  should 
have  been  awarded.  Boberts  v.  State,  67  Tex. 
Cr.  B.  580,  150  S.  W.  627;  Barlow  v.  State. 
61  Tex.  Cr.  B.  64,  133  S.  W.  1060;  Webb  r. 
State,  6  Tex.  App.  596. 

Upon  the  other  points  presented  the  rec- 
ord is  In  every  essential  sense  like  that  In 
the  companion  ease,  and  for  the  reason  there- 
in stated  are,  In  our  opinion,  without  merit. 

Upon  the  ground  indicated,  the  judgmpnt 
Is  reversed,  and  the  cause  remanded. 


«=9For  other  cases  see  aame  topic  and  KET-NITHBBR  in  all  Kay-Numbered  Digests  and  Indezes 
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MoGOWEN    V.   STATE. 

<CoiiH  of  Criminal  Appeals  of  Texas.   Jane  1, 
1921.) 

1.  J»y  «=9llO(3)— Acousml  may  waive  elial* 
fenge  of  Juror  not  liouseliolder  or  freelioldor. 

All  of  the  grounds  of  challenge  for  cause 
stated  in  the  statute,  including  that  of  failure 
of  a  juror  to  be  a  householder  or  a  freeholder, 
may  be  waived  by  the  accused. 

2.  Jury  «s»l09— Court  may  aot  of  own  motion 
set  aside  Juror. 

Where  accused  waives  his  grounds  of  chal- 
lenge for  cause  and  accepts  a  juror,  the  trial 
court  may  not  of  his  own  motion  stand  said 
JQior  aside  and   proceed   without  him. 

3.  Criminal  law  «s»ll66i/2(6)— Reversible  or. 
rer  for  court  to  stand  aside  aooepted  Juror. 

In  a  homicide  case,  it  was  prejudicial  error 
tor  the  court  of  his  own  motion  to  stand  aside 
a  juror,  where  accused  waived  his  ground  of 
challenge. 


Appeal  from  Criminal  District  Gonri:,  Bo- 
■wle  County;  P.  A.  Turner,  Judge. 

Columbus  McOo:wen  was  convicted  of  man- 
slaughter, and  appeals.  Reversed  and  re- 
manded. 

Keeney  &  Dalby,  of  Texarkana,  tor  ap- 
pellant 

B.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  tbe 
State. 

I/ATTIMORB,  3.  Appellant  was  charged 
in  the  criminal  district  court  of  Bowie  coun- 
ty with  the  offense  of  murder,  and  upon  bis 
trial  was  found  guilty  of  manslaughter,  and 
his  punishment  fixed  at  confinement  in  the 
penitentiary  for  a  period  of  two  years. 

[1-3]  Tbe  case  must  be  reversed  for  error 
which  to  admitted  and  confessed  by  the  As- 
sistant Attorney  General.  It  appears  from 
bill  of  exceptions  No.  1  that  the  fifth  Juror 
who  was  examined  upon  his  voir  dire  was 
asked  no  question  by  either  party  as  to 
whether  or  not  he  was  a  householder  or 
freeholder  In  this  state.  He  was  duly  ac- 
cepted as  a  Juror  and  was  sworn  to  try  the 
case,  and  took  his  place  in  the  Jury  box.  La- 
ter he  informed  the  court  that  he  was  not 
a  householder  or  a  freeholder.  Thereupon 
the  trial  court  asked  appellant's  counsel 
what  he  desired  to  do  in  the  premises, 
and  upon  appellant's  counsel  declining  to 
make  any  statement  or  further  object  to 
the  presmce  and  service  of  said  Juror, 
the  trial  court  of  his  own  motion  stood 
eaid  juror  aside  and  proceeded  with  the 
formation  of  the  Jury  to  try  the  case;  ap- 
pellant excepting  to  the  standing  aside  of 
said  Juror.  It  seems  well  settled  both  by 
statute  and  decisions  in  this  state  that  all 
of  the  grounds  of  challenge  for  cause  stated 
In   our   statute,   save   three,   among   which 
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I  three  is  not  tonnd  that  of  failure  to  be  a 
householder  or  a  freeholder,  may  be  waived 
by  the  accused.  It  has  been  held  tliat, 
where  the  accused  waives  his  ground  of 
challenge  for  cause  and  accepts  a  Juror, 
the  trial  court  may  not  of  bis  own  motion 
stand  said  Juror  aside  and  proceed  without 
him.  Lawe  v.  State,  226  S.  W.  674;  Crow 
V.  State,  230  S.  W.  148,  recently  decided. 
For  the  error  of  the  trial  court  in  standing 
aside  said  Juror  of  his  own  motion  after  he 
had  been  accepted  and  sworn,  the  case  must 
be  reversed.  It  would  have  been  proper  for 
the  court,  after  discovering  the  facts  making 
said  juror  subject  to  cliallenge  for  cause, 
to  have  offered  to  appellant  an  opportunity 
to  exercise  said  challenge  with  knowledge 
of  the  facts,  and,  upon  his  failure  or  refusal 
to  challenge  said  Juror  for  cause,  to  have 
permitted  him  to  continue  as  such  Juror 
throughout  the  trial  of  the  case.  The  above 
requiring  reversal,  the  other  errors  com- 
plained of  will  not  noticed. 

For  the  error  mentioned,  the  Judgment  of 
the  trial  court  will  be  reversed,  and  the 
cause  remanded. 


PATTERSON  v.  STATE.    (No.  6169.) 

(Court  of  Criminal  Appeals  of  Texas.    May  25, 
1921.) 

1.  Criminal  law  «=3l  101— Where  tliere  is  but 
one  statement  for  two  oases  tried  simultane- 
ously, court  will  consider  record  not  contain- 
ing statement  as  being  before  It  without  same. 

Where  two  persons  are  indicted  separately 
for  complicity  in  the  same  crime  and  are  tried 
simultaneously  and  identical  transcripts  in  each 
case  with  but  one  statement  of  facts  filed,  the 
appellate  court  will  treat  the  record  not  con- 
taining the  statement  of  facta  as  being  before 
it  without  such  statement,  as  th^  record  in  the 
appellate  court  must  be  complete  in  each  case. 

2.  Criminal  law  «=965S( I)— Remarks  of  Judge 
to  Jury  not  reversible  error,  in  view  of  in- 
structions, and  where  rights  of  accused  not 
prejudiced. 

Remarks  of  the  judge  to  the  jury  l>efore  the 
trial  of  one  accused  of  robbery  that  they 
should  pay  dose  attention  to  the  testimony, 
and  thereby  avoid  controversy  among  them- 
selves and  reach  a  verdict  more  speedily  and 
satisfactorily,  were  not  reversible  error,  where 
the  court  on  objection  instructed  the  jury  not  to 
consider  his  statement  as  evidence,  or  as  tend- 
ing to  show  guilt  or  innocence,  and  the  remarks 
were  not  calculated  to  prejudice  the  rights  of 
the  accused. 

3.  Criminal  law  «=9406(l)— Oral  statement  of 
accused,  leading  to  finding  of  pistol  with  whioh 
oiTense  committed,  admissible. 

Under  Code  Cr.  Proc.  1911,  art  810,  ex- 
duding  oral  statements  made  by  the  accused 
while  under  arrest  unless  they  conduce  to  es- 
tablish ills  guilt,  such  as  finding  the  instrument 
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with  whicb  the  offense  was  committed,  a  state- 
ment 80  made  by  one  accnaed  of  robbery,  which 
led  to  the  finding  of  the  pistol  claimed  to  have 
been  nsed,  was  admissible. 

4.  Criminal  law  «=>!  170(2)— Error  In  exelusfon 
of  avidence  of  no  weight  where  same  testi- 
mony given  by  state's  witness. 
Id  a  prosecution  for  robbery,  error  ia  the 
exclusion  of  evidence  as  to  certain  exculpatory 
statements  made  by  defendant  at  the  time  of 
bis  arrest  was  of  no  weight  where  such  evi- 
dence was  fully  placed  before  the  Jury  by  the 
arresting  officer. 

9.  Criminal  law  «=342&— No  orror  In  rejection 
of  testimony  of  one  Indicted  for  participation 
In  same  offense  as  to  exculpatory  statements 
by  bim  similar  to  those  of  dofendajit. 
In  a  prosecution  for  robbery  with  firearmSi 
where  defendant  did  not  testify,  there  was  no 
error  in  the  rejection  of  the  testimony  of  an- 
other indicted  for   participation   in   the   same 
offense,  as  to  exculpatory  statements  made  by 
him  to  the  arresting  officer  at  the  time  of  his 
arrest,  as  he  could  not  testify  on  defendant's 
behalf,  and  the  arresting  officer  testified  as  to 
similar  statements  by  defendant. 

6.  Criminal  law  (S=3ll70)/2(6)— ausstlon  as  to 
whether  accused  had  been  charged  with  rob- 
bery  at   former   time    not    reversible   error 
where  court  refused  to  permit  answer  and  In- 
•tnieted  Jury  not  to  consider  question. 
In  a  prosecution  for  robbery  with  firearms, 
a  judgment  of  conviction  will  not  be  set  aside 
because  defendant's  accomplice  was  asked  if  it 
was  not  true  that  he  and  defendant  had  both 
been  arrested  and  charged  with  robbery  with 
firearms   at   a  former  time,  where   the   court 
refused   to   permit   an  answer  and  instructed 
the  Jury  not  to  consider  such  question. 

Appeal  from  Criminal  District  Court,  Tar- 
rant County;    George  B.  Hosey,  Judge. 

B.  C.  Patterson  was  convicted  of  robbery 
,wltb  firearms,  and  he  appeals.    Affirmed. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  Appellant  was  convict- 
ed In  the  criminal  district  court  of  Tarrant 
county  of  the  offense  of  robbery  with  fire- 
arms, and  his  punishment  fixed  at  confine- 
ment in  the  penitentiary  for  seven  years. 

This  is  a  companion  case  to  that  of  the 
State  of  Texas  v.  J.  M.  Williams,  231  S.  W. 
110,  recently  decided  by  this  court,  and  re- 
yersed  for  error  in  refusing  to  allow  the  ap- 
pellant in  that  case  to  give  testimony  as  to 
certain  statements  claimed  by  him  to  have 
been  made  to  the  arresting  officer,  which 
were  rejected  by  the  trial  court,  but  by  us 
deemed  to  have  been  material  in  hla  behalf. 
It  appears  that  said  Wllllnms  and  this  appel- 
lant were  indicted  separately  for  complicity 
In  the  same  crtminal  transaction,  and  by  some 
character  of  agreement  between  the  state 
and  said  defendants  they  were  tried  simul- 
taneonsly,  and  Identical  transcripts  in  each 


case  are  here  on  file,  .with  but  one  statement 
of  facts,  to  which,  apparently  under  the 
same  agreement  of  the  attorneys  in  the  trial 
court,  we  are  referred  In  both  cases. 

[1]  Inasmuch  as  the  matter  appears  with- 
out precedent,  we  have  considered  said  sin- 
gle statement  of  t&cta  in  both  these  cases, 
but  must  decline  so  to  do  hereafter.  The 
spirit  of  the  law,  If  not  Its  letter,  requires 
the  filing  and  preservation  as  part  of  the 
record  of  each  case  upon  appeal  of  a  com- 
plete transcript  and  statement  of  facts  per- 
taining to  said  case;  and.  If  It  be  permis- 
sible to  consolidate  and  try  simultaneously 
cases  wherein  there  be  separate  Indictments, 
yet  in  case  of  appeal  the  record  In  the  appel- 
late court  must  be  complete  in  eacli  case,  or 
this  court  will  be  compelled  to  consider  and 
treat  such  records  as  do  not  contain  state- 
ment of  facts  as  being  before  us  .without 
such  statement  of  facts.  Gumpert  T.  State, 
(No.  6163)  229  S.  W.  330. 

[2,  3]  Reference  is  here  made  to  what  we 
said  In  our  opinion  In  the  Williams  Case, 
supra,  as  to  the  remarks  of  the  court  below 
In  impaneling  the  Jury,  also  with  regard  to 
what  was  said  by  the  accused  in  connec- 
tion with'  the  pistol  found  by  the  officers, 
and  we  approve  what  was  so  said  as  applica- 
ble to  the  Instant  case. 

[4]  Bin  of  exceptions  No.  6  In  the  Instant 
case  is  identical  with  the  same  bill  as  dis- 
cussed in  the  opinion  In  the  Williams  Case, 
supra,  but  in  following  out  the  statements 
made  by  the  trial  court  In  his  qualification 
to  said  bill,  and  examining  that  part  of  the 
statement  of  facts  referred  to  by  said  trial 
Judge,  we  find  that  the  matters  complained 
of  as  being  desired  in  evidence  and  reject- 
ed, as  described  In  said  bill  of  exceptions,  are 
of  no  weight  In  the  Instant  case,  for  the 
reason  that  said  evidence  was  fully  placed 
before  the  Jury  by  the  officer  .who  arrested 
appellant  and  said  Williams;  said  officer  tes- 
tifying that  the  statements  apparently  re- 
jected by  the  court  were  later  In  the  tea- 
tlmoay  of  said  officer  fully  narrated  as  hav- 
ing been  made  by  this  appellant. 

[5]  The  error  for  which  said  Williams 
Case  was  reversed,  viz.  that  Williams  was 
not  allowed  to  testify  to  certain  statements 
made  by  him  to  the  arresting  officer  after  be 
.was  in  custody,  is  of  no  avail  to  this  ap- 
pellant Under  our  practice  Williams  could 
not  have  been  introduced  as  a  witness  on  be- 
half of  appellant,  they  being  indicted  for 
participation  in  the  same  criminal  transac- 
tion and  offense;  and  appellant  has  therefore 
no  ground  for  complaint  on  this  appeal,  bas- 
ed on  the  rejection  by  the  trial  Qourt  of  all 
or  any  part  of  Williams'  testimony,  as  relat- 
ing to  the  guilt  or  innocence  of  this  appel- 
lant. As  stated  by  us  above,  however,  it 
appears  from  the  statement  of  facta  refer- 
red to  in  the  qualification  of  bill  of  excep- 
tiqns  No.  6  that  the  arresting  officer  testified 
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fully  to  tbe  statements  made  by  this  appel- 
lant after  Us  arrest,  which  are  substan- 
tially those  offered  by  Williams  while  on  the 
witness  stand,  the  rejection  of  which  was 
held  by  us  to  be  error  on  his  appeal.  This 
appellant  did  not  take  the  stand  or  offer  to 
testify  as  a  witness. 

[•]  By  bill  of  exceptions  No.  14  complaint 
to  made  that  while  Williams  was  on  the 
stand  testifying  he  was  asked  by  the  state's 
attorney  if  it  was  not  true  that  he  and  ap- 
pellant had  both  been  arrested  and  charged 
with  robbery  with  firearms  at  a  former  time. 
Upon  objection  to  this  question  the  trial 
court  promptly  refused  to  require  or  permit 
any  answer,  and  both  verbally  and  in  .writ- 
ing Instructed  the  Jury  not  to  consider  or  al- 
lude to  said  question  so  asked,  as  same  was 
improper.  We  do  not  think  the  asking  of 
such  question  presents  reversible  error. 
This  court  could  not  lay  down  the  rule  that 
for  the  mere  asking  of  a  question  as  to 
whether  or  not  one  accused  of  crime  bad 
not  theretofore  been  arrested  or  convicted, 
even  though  the  accused  had  not  taken  the 
witness  stand,  a  judgment  of  conviction 
should  be  set  aside  solely  because  such  ques- 
tion was  asked;  it  appearing  that  It  was 
not  answered,  and  that  the  court  did  aU  in 
its  power  to  prevent  any  injurious'  effects. 

We  do  not  deem  It  necessary  to  set  out 
the  evidence,  as  the  facts  are  identical  with 
those  ap{>earlng  in  our  opinion  in  the  Wil- 
liams Case,  supra,  and  are  ample  to  support 
the  verdict  and  judgment. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  will  be  affirmed. 


GILES  V.  STATE.    (No.  6135.) 

(Court  of  Criminal  Appeals  of  Texas.    June  1, 
1821.) 

1.  Criminal  law  «=>597(l)— On  first  a^ipMca- 
tlott  for  continuance  state  cannot  contest 
tmth  of  testimony  of  absent  witness. 

In  a  prosecution  for  murder,  on  defend- 
ant's application  for  a  continuance  to  secure 
the  testimony  of  absent  witnesses,  the  state 
could  not  contest  the  truth  of  the  absent  tes- 
timony, but  only  defendant's  diligence  to  se- 
cure the  same;   the  application  being  her  first. 

2.  Criminal  law  (93>594( I)— Continuance  erro- 
neously denied  where  Impossible  to  secure 
attendance  of  absent  witnesses. 

In  a.  prosecution  for  murder,  defendant's 
application  for  a  continuance  to  secure  the 
testimony  of  absent  witnesses  should  have 
been  granted;  the  witnesses  being  at  some  un- 
known point  in  another  part  of  the  state,  so 
that  it  was  impossible  to  secure  their  attend- 
ance without  a  poBtponement,  and  the  evidence 
showing  that  efforts  to  secure  their  attendance 
were  made  in  good  faith  and  diligently  pursued. 


3.  Criminal  law  S=»9l3(3)-^lisaiioe  of  com- 
plete dlllgenoe  in  securing  absent  testimony 
itoes  not  iMoessarlly  Justify  denial  of  new 
trial. 

Testimony  to  support  a  defensive  theory, 
otherwise  resting  upon  defendant's  testimony 
alone,  being  such  as  the  law  regards  with  favor, 
the  absence  of  complete  diligence  to  secure 
such  testimony  of  absent  witnesses  does  not 
necessarily  justify  the  overruling  of  a  motion 
for  a  new  trial. 

4.  Homicide  (9=3234(1)— Evidence  held  to  show 
presence  of  acousMi  aooounted  for  In  manner 
ocnslstont  with  Innocenoe. 

In  a  prosecution  for  murder,  evidence  held 
to  show  that  defendant's  presence  was  account- 
ed for  in  a  manner  consistent  with  her  inno- 
cence. 

Appeal  from  District  Court,  Wharton  Coun- 
ty;  M.  S.  Munson,  Judge. 

Lottie  Giles  was  convicted  of  murder,  and 
she  appeals.    Reversed. 

Matbis,  Teague  &  Mathis  and  Wander  ft 
Williamson,  all  of  Houston,  for  appellant. 

O.  M.  Cureton,  Atty.  Gen.,  and  O.  L.  Stone, 
Asst  Atty.  Gen.,  for  the  State. 

MORROW,  P.  J.  Appellant  was  convicted 
for  the  murder  of  H.  C.  McCormlck ;  punish- 
ment fixed  at  confinement  in  the  penitentiary 
for  a  period  of  25  years.  The  uncontroverted 
evidence  may  be  thus  summarized: 

Washington  Giles,  husband  of  appellant, 
was  charged  by  the  Justice  court  with  a  mis- 
demeanor, growing  out  of  the  mistreatment  cX 
a  dog.  Giles  was  out  upon  his  farm  some 
two  miles  from  the  county  seat  His  family 
consisted,  besides  his  wife,  of  his  mother, 
Polly  Giles,  two  adopted  children,  a  boy  and 
girl,  aged  9  and  10  years  respectively,  and  a 
brother,  Osborne  Giles.  Pitman,  a  ccmstable, 
went  in  an  automobile  to  the  home  of  appd.- 
lant,  taking  with  him  a  warrant,  and  on  bis 
way  overtook  McCormlck,  also  an  officer,  who 
Joined  him.  On  arriving  on  the  premises, 
Washington  and  Osborne  Giles  were  plowing 
In  the  field,  and  continued  to  plow  until  they 
reached  the  end  of  the  turn  row,  when  they 
left  their  plows  in  the  field  and  came  with 
their  stock  to  the  home. 

The  transaction  took  place  in  the  evening 
before  sundown.  Pitman  advised  Washing- 
ton Giles  of  the  charge  against  him  and  the 
necessity  for  his  arrest.  Giles  protested,  as- 
serting that  he  was  not  guilty  of  the  offense 
and  declined  to  submit  to  arrest  During  thd 
controversy  Giles  fled.  Pitman  drew  hla 
pistol  and  pursued  him.  GUes  took  refuge  in 
the  house.  Pitman  requested  the  appellant, 
who  at  the  time  was  present,  to  tell  her  hus- 
band to  come  out  and  talk  to  him.  She  com- 
plied with  this  request  Giles  came  to  the 
door,  when  the  officer  seized  his  arm,  and  a 
struggle  ensued,  at  the  termination  of  which 
Giles  said  that  he  would  go  on  condition  that 
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his  wife  accompany  him.  Pursoant  to  this, 
Giles  stepped  out  npon  the  gallery  and  the  ap- 
p^ant  went  In  the  house  to  make  some  prep- 
aration for  the  trip.  During  her  absence 
Giles  again  asserted  his  unwillingness  to  sub- 
mit to  the  arrest  He  was  then  seized  by  the 
officer,  who  struck  him  on  the  head  with  a 
pistol.  During  the  struggle,  in  which  Mc- 
Ck>rmlck  also  participated,  the  ai^ellant  came 
out  of  the  house. 

It  Is  an  uncontroverted  fact  that  during 
the  conflict  Osborne  Giles  came  out  of  the 
house  with  a  rifle  In  his  hand,  and  presented 
It  in  a  threatening  manner;  that  Washing- 
ton Giles  became  possessed  of  Pitman's  pis- 
tol; that  he  fired,  and  killed  the  deceased, 
McC!ormlck,  one  shot  taking  effect.  Pitman 
fled,  and  Giles  fired  at  him.  Subsequently, 
Washington  and  Osborne  Giles  fled,  taking 
.with  them  the  pistol  and  the  gun.  They 
were  pursued,  and  three  or  four  days  later 
were  IdUed,  appellant,  in  the  meantime,  hav- 
ing been  arrested  and  placed  In  jail. 

Concerning  her  conduct  during  the  en- 
coimter,  appellant's  testimony  and  that  of 
Pitman  are  in  sharp  conflict.  That  of  Pit- 
man goes  to  show  that,  before  the  phase  of 
the  difficulty  In  which  the  fatality  occurred, 
she  had  taken  part  In  opposition  to  the  of- 
ficer; that  when  Washington  Giles  was  flee- 
ing, and  Pitman  was  pursuing  him  with  a  pis- 
tol In  his  hand,  she  seized  Pitman,  and  en- 
deavored to  hold  him;  that,  while  Pitman 
was  endeavoring  to  pull  Giles  out  of  the 
house,  she  interposed  in  his  aid ;  that  during 
the  fatal  struggle  she  aided  Giles  In  forcing 
the  pistol  out  of  the  hand  of  Pitman.  There- 
after she  said:  "Now,  you  got  them;"  that 
this  was  Immediately  preceding  the  shot 
which  killed  the  deceased. 

Appellant  testified  that  just  before  the 
o&cera  arrived  she  had  been  fishing  on  the 
creek  nearby,  and  was  Just  returning  when 
She,  on  approaching  the  house,  heard  her 
husband  whistling  a  religious  tune,  and  at 
the  time  saw  the  two  Giles  plowing ;  that  she 
also  saw  an  automobile  nearby,  and  the  two 
gentlemen — McCormick  and  Pitman — ^whom 
she  did  not  know  at  the  time ;  that  soon  after 
she  saw  her  husband  running,  followed  by 
Pitman  with  a  pistol  in  his  hand.  She  was 
not  aware'of  the  occasion  for  the  trouble,  and 
became  very  much  excited,  and  asked  Pitman 
not  to  kill  her  husband;  that  Pitman  then 
told  her  that  he  had  come  to  arrest  him,  and 
he  said  that  she  should  try  to  obtain  her 
husband's  consent;  that  she  did  ask  him  to 
accompany  Pitman,  and  during  the  conversa- 
tion her  husband  came  to  the  door.  His  arm 
was  seized  by  Pitman,  and,  believing  that  It 
was  about  to  be  broken,  she  asked  Pitman  not 
to  break  it ;  that  at  the  same  time  she  urged 
her  husband  not  to  further  resist,  upon  which 
Giles  Indicated  his  willingness  to  go  If  the 
appellant  would  accompany  him.  To  this  she 
assented,  but  stated  that  she  would  have  to 


make  some  preparation  relative  to  her  wear- 
ing appard,  as  she  had  been  fishing ;  that  Pit- 
man consented  to  wait  until  she  could  do  so, 
and  that,  while  she  was  changing  her  clothes, 
her  attention  was  attracted  by  a  controversy 
on  the  outside,  and  upon  rushing  to  the  door 
she  observed  Osborne  and  Washington  Giles, 
Pitman,  and  McCormick  "tussling,"  as  she  ex- 
pressed It  She  exclaimed,  "What  Is  the  mat- 
ter?" and  Osborne  told  her  that  her  husband 
had  been  snatched  ofT  the  gallery  and  hit  on 
the  bead  with  a  gun.  She  heard  her  hustwud 
say,  "Go  and  get  my  gun,  and  kill  him,"  upon 
which  Osborne  Giles  extricated  himself,  and 
she  saw  blood  running  down  her  husband's 
head,  and  asked  the  officers  not  to  kill  him. 
At  that  time,  Osborne,  whom  she  described  as 
a  boy,  appeared  with  a  gun,  and  she  said, 
"Oh,  son,  don't  kill  him."  Upon  the  presenta- 
tion of  the  gun  the  officers  released  Washing- 
ton Giles  and  ran,  leaving  him  in  possessicm 
of  the  pistol,  whereupon  he  said,  "X  have  got 
to  die  for  this  anyway,  and  I  ml^t  as  well 
take  some  one  vrith  me."  She  insisted  that 
she  took  no  further  part  than  that  described 
by  her,  that  she  used  no  words  of  encourage- 
ment, that  she  made  no  efTort  to  aid  her  hus- 
band or  his  brother,  and  that  her  entire 
words  and  conduct  were  directed  toward 
peaca  and  prevention  of  Injury. 

She  made  appllcati<m  for  a  continuance,  to 
secure  the  testimony  ol  the  two  children  who 
were  members  of  the  family.  In  the  applica- 
tion it  was  asserted  that  they  were  present 
during  the  transaction,  and  in  a  position  to 
hear  and  see  all  that  was  said  and  done,  and 
by  them  her  version  of  the  afTair,  as  given  In 
her  testimony,  would  be  supported,  and  that 
given  by  Pitman  c<xitroverted. 

At  the  time  of  the  trial,  the  only  eyewit- 
nesses were  the  appellant  and  Pitman.  The 
admitted  principals,  Washington  and  Osborne 
Giles,  had  been  klUed,  Polly  GUes,  the 
mother-in-law  of  appellant,  had  become  de- 
ranged, and  the  two  children  were  absent. 
These  children  bad  become  members  of  the 
family  of  appellant  and  her  husband  some 
years  preceding  the  tragedy. 

Appellant  was  indicted  on  the  18th  of  No- 
vember, and  arrested  on  the  24th  of  that 
month,  and  on  the  same  day  caused  a  sub- 
poena to  be  Issued  for  the  absent  witnesses, 
directed  and  sent  to  Jackson  county,  where, 
according  to  her  Information,  the  witnesses 
were  at  the  time.  This  subpcena  was  return- 
ed by  the  sheriff  on  the  26th  day  of  Novem- 
ber, accompanied  by  a  letter  stating  that  the 
winesses  could  be  found  In  ttie  city  of  Vic- 
toria in  Victoria  county;  and  on  the  28tli 
of  November  a  subpoena  was  obtained  and 
sent  to  the  sheriff  of  Victoria  coionty,  reach- 
ing him  on  the  1st  of  December,  and  re- 
turned on  the  12th  of  that  month,  which 
was  Sunday,  the  trial  being  set  for  the 
13th.  From  this  return,  it  appeared  that 
the  witnesses  had  gone  from  Victoria  coon- 
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ty  to  North  Texas,  for  the  purpose  at 
picking  cotton.  These  witnesses  were  ne- 
groes, and  it  was  alleged  that  It  was  cus- 
tomary at  this  season  of  the  year  to  visit  the 
various  counties  for  the  purpose  of  picking 
cotton. 

The  application  was  the  first  one,  and  the 
diligence  was  contested.  In  the  contest  It 
was  asserted  that,  at  the  time  the  subpoena 
was  Issued  to  Jackson  county,  appellant  was 
aware  that  the  witnesses  could  not  be  found 
there ;  that  the  same  was  true  with  reference 
to  the  issuance  of  subpoena  to  Victoria  coun- 
ty; that,  as  a  matter  of  fact,  the  location  of 
the  witnesses  was  known  to  the  appellant, 
but  the  subpoenas  were  purposely  not  Issued 
to  their  proper  addresses.  In  the  contest,  it 
was  also  contended  that  the  children  were 
not  present  at  the  time  of  the  homicide. 

No  evidence  appears  to  have  been  heard  in 
support  of  the  allegation  that  the  subpoenas 
were  not  Issued  In  good  faith,  or  that  appel- 
lant had  purposely  caused  their  issuance  to 
a  county  In  which  they  would  not  be  found, 
knowing  their  true  whereabouts,  save  the 
affidavit  of  Mr.  Pitman,  a  state's  witness, 
stating  that  the  witnesses  were  with  Eliza 
Smith  In  Kingsvllle,  Kleberg  county,  and  that 
they  bad  accompanied  Eliza  Smith  from  Jack- 
son county  to  Victoria  county,  and  from  Vic- 
toria county  to  Kingsvllle.  This  affidavit, 
so  far.  as  It  purports  to  state  facts,  Bup>- 
ports,  rattier  than  controverts,  the  position 
assumed  ,  in  the  application  touching  the 
whereabouts  of  the  children,  and  the  same  is 
tme  of  the  Information  received  from  the 
Sheriff  of  Jackson  county.  He  stated  In  re- 
turning the  subpoena  that,  from  the  best  in- 
formation obtainable  by  him,  "they  were  In 
Victoria,  Just  west  of  the  depot  on  the  north 
side  of  the  G.  H.  &  S.  A.  B.  R.  on  the  BeevlUe 
brandi."  The  return  of  the  sheriff  of  Victoria 
county  Indicates  that  the  witnesses  had  been 
there,  it  stating  that  "they  were  in  North 
Texas,  picking  cotton,  exact  location  not 
known." 

In  Pitman's  affidavit,  attached  to  the  con- 
test, he  states,  in  substance,  that  he  did  not 
see  either  of  the  children  at  the  time  of  the 
tragedy.  Two  other  witnesses  made  affi- 
davits that  they  went  to  the  house  about  30 
minutes  after  the  tragedy,  and,  upon  arrival, 
saw  the  body  of  the  deceased  lying  In  the 
yard,  and  at  the  same  time  saw  Polly  Giles 
and  the  two  children  coming  from  the  back 
way  In  the  direction  of  the  creek.  The  ap- 
plication was  overruled  without  further  evi- 
dence. On  the  trial,  however.  Pitman  and 
fhe  affiants  gave,  in  substance,  the  same  tes- 
timony as  above  mentioned  touching  the  wit- 
nesses at  the  time  of  the  homicide,  but  no 
further  testimony  concerning  their  where- 
abouts at  the  time  the  subpoenas  were  Issued 
at  the  time  of  the  triaL 

Consldeilng  the  negro  character,  the  fact 


that  In  fhe  nighttime  the  old  negress  Polly 
Giles  and  the  two  children  were  not  found 
alone  at  the  Immediate  spot  where  the  dead 
man  lay  does  not  conclusively  produce  the 
Inference  that  they  were  not  on  the  premises 
at  the  time  he  was  killed. 

Upon  the  trial,  appellant  testified  that  she 
had  written  and  caused  to  be  written  letters 
of  Inquiry,  and  had  received  personal  in- 
formation relative  to  the  whereabouts  of  the 
children;  and  that  subpoenas  were  Issued  in 
accord  with  the  Information  tljus  obtained; 
that  at  the  time  of  the  trial  she  had  no  spe- 
cific knowledge  of  their  whereabouts  other 
than  that  contained  in  the  information  ad- 
duced in  response  to  the  subpoenas.  She  also 
testified  that  the  children  were  present  at  the 
time  of  the  homicide;  that  one  of  them  came 
to  the  house  with  her;  and  that,  while  she 
did  not  see  them  during  the  excitement  Im- 
mediately antecedent  to  the  struggle,  she  saw 
them  Immediately  afterwards.  It  is  also 
shown  that,  at  the  time  of  the  trial  on  the  In- 
formation received,  the  witnesses  were  in 
Kingsvllle.  A  subpoena  for  them  was  sent  to 
the  sheriff  there,  and  was  returned  later  not 
executed. 

Testimony  was  developed  upon  the  trial 
that  the  witness  Pitman  was  very  bitter 
against  appellant;  that  he  was  jailer,  and, 
while  she  was  in  Jail,  abused  her.  The  sher- 
iff testified,  among  other  things,  that  he 
fotmd  her  sleeping  upon  an  iron  cot,  with 
nothing  but  a  newspaper  upon  it ;  and  that. 
In  consequence  of  that,  and  other  conditions, 
he  took  her  out  of  Jail  to  his  home. 

[1,2]  The  application  being  the  first,  the 
real  issue  which  the  state  was  authorized  to 
make  in  Its  contest  was  not  the  truth  of  the 
absent  testimony,  but  the  diligence  to  secure 
the  testimony.  Sneed  v.  State,  100  S.  W. 
922 ;  Steel  v.  State,  65  Tex.  Cr.  R.  656,  117 
S.  W.  850 ;  Branch's  Ann.  Penal  Code,  {  321. 
To  be  diligent  it  is  not  required  nor  expected 
that  the  impossible  should  be  accomplished. 
Mapes  V.  State,  14  Tex.  App.  134 ;  Donahoe 
v.  State,  28  Tex.  App.  18,  11  S.  W.  677,  and 
other  cases  In  Branch's  Ann.  Penal  Code,  } 
318.  After  receiving  Information  that  the 
witnesses  were  in  North  Texas  at  some  un- 
known point,  it  was  obviously  impossible  to 
secure  their  attendance  without  a  postpone- 
ment of  the  trial. 

In  the  case  before  us,  we  are  impressed 
with  the  view  that  the  compliance  of  the  law 
demanded  of  the  appellant  nothing  more 
than  was  d<»ie  to  secure  the  attendance  of 
the  absent  witnesses.  If,  as  Intimated  in 
connection  with  the  contest,  the  relatives  of 
the  absent  witnesses  were  seeking  to  avoid 
the  service  of  process  upon  them,  the  appel- 
lant's difficulty  in  securing  them  may  have 
been  Increased,  but  the  Justice  of  postpone- 
ment of  the  trial  for  a  reasonable  time  to 
enable  her  to  overcome  the  difficulty  Is  em- 
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phnsized,  rather  than  dlmlnlsbed,  In  tbe  ab- 
sence of  evidence  connecting  lier  with  the  ef- 
fort to  avoid  their  attendance. 

[3]  It  may  be  possible  that  those  In  charge 
of  tbe  absent  children  may  have  been  fright- 
ened at  the  prospect  of  bringing  them  to  the 
county  by  memory  of  the  fact  (which  is  dis- 
closed by  the  record)  that,  in  consequence  of 
the  tragedy,  both  the  husband  and  brother- 
in-law  of  the  appellant,  who  were  connected 
with  the  homicide,  had  been  killed,  and  her 
two  nephews,  who  were  not  shown  to  have 
been  connected  with  it,  were  hanged.  Wliat- 
ever  may  have  been  the  reason  for  the  failure 
of  service  of  process,  we  find  nothing  that 
would  warrant  the  conclusion  that  appel- 
lant's efforts  to  secure  their  attendance  were 
not  made  In  good  faith  and  diligently  pur- 
sued. Even  if  the  matter  of  diligence  were 
questionable,  the  absent  testimony,  being  to 
support  the  defensive  theory  of  the  appellant, 
which  otherwise  rested  upon  her  testimony 
alone,  was  such  as  the  law  regards  with  fa- 
vor. Roller  V.  State,  36  Tex.  Or.  E.  499,  38 
S.  W.  44 :  Beard  v.  State,  55  Tex.  Cr.  R.  158, 
115  S.  W.  602, 131  Am.  St.  Rep.  808 ;  Branch's 
Ann.  Pen.  Code,  §  329,  and  cases  cited.  It 
being  of  such  character,  it  does  not  always 
happen  that  the  absence  of  complete  dili- 
gence would  Justify  the  trial  court  in  over- 
ruling the  motion  for  new  trial.  Mitchell  v. 
State,  86  Tex.  Cr.  R.  278,  33  S.  W.  367,  36  S, 
W.  458;  Duffy  v.  State,  67  S.  W.  420;  Day 
V.  State,  62  Tex.  Cr.  B.  452,  138  S..  W.  130 ; 
Branch's  Ann.  Penal  Cotle,  $  319. 

[4]  Appellant's  conviction  rests  upon  the 
theory  that  she  was  a  principal  actor  in  the 
homicide.  Assuming  that  the  conflict  arose 
and  proceeded  as  the  state's  witnesses  de- 
scribed it,  her  presence  was  accounted  for  In 
a  manner  consistent  with  her  innocence.  Tbe 
state's  testimony  suggests  that  the  intention 
to  1(111  the  deceased  was  not  formed  in  the 
mind  of  Washington  Giles  until  after,  under 
appellant's  persuasion,  he  had  agreed  to  sub- 
mit to  the  arrest,  and  the  appellant  had 
agreed  to  accompany  him.  From  the  state's 
standpoint,  it  appears  that  the  appellant  was 
not  present  when  Washington  Giles  indicat- 
ed that  he  liad  changed  his  mind  about  sub- 
mitting to  arrest,  she  being  at  that  time  in 
the  house,  malting  preparation  for  the  trip. 

From  Pitman's  testimony  the  following 
quotation  is  taken: 

"There  was  nothinj»  done  by  either  of  them 
until  after  I  jerked  Washington  Giles  oft  the 
gallery  and  hit  him  in  tbe  head  with  the  pistol, 
and  then  the  boy  (meaning  Osborne  Giles) 
came  out  of  tbe '  house  with  a  rifle.  After  I 
jerked  Washington  Giles  off  the  gallery  and 
hit  him  with  the  pistol,  then  she  [appellant] 
came  out  of  the  bouse." 

Taking  into  account  the  manner  of  making 
the  arrest,  and  recalling  that  appellant  was 


the  wife  of  Washington  Giles,  and  that,  on 
coming  out  of  the  house,  she  beheld  him 
wounded  and  bleeding  in  the  struggle  with 
his  assailant,  some  participation  in  the  con- 
flict by  her  is  accounted  for  as  not  necessari- 
ly unlawful.  Quffee  v.  State,  8  Tex.  App. 
187.  The  state's  evidence,  revealing  that  she 
may  not  have  known  the  cause  of  the  renevr- 
al  of  the  conflict,  there  being  no  direct  tes- 
timony that  she  beard  or  was  aware  of  the 
fact  that  Washington  Giles  bad  recanted  his 
intention  to  submit  to  arrest,  suggests  that 
she  may  have  joined  in  the  effort  to  disarm 
Pitman  with  no  purpose  other  than  a  lawful 
one — that  of  protecting  her  husband  from 
further  injury.  Her  testimony.  If  believed 
by  the  Jury,  would  have  made  it  plain  that 
her  purpose  was  lawful.  The  testimony  of 
the  absent  witnesses,  according  to  the  ap- 
plication, would  have  supplemented  that  of 
appellant  upon  this  phase  of  the  case. 

Considering  the  character  of  the  diligence 
used,  and  the  materiality  of  the  absent  tes- 
timony, as  developed  upon  the  trial,  we  be- 
lieve that.  In  refusing  a  new  trial,  the  learn- 
ed trial  Judge  fell  into  error. 

For  this  reason  a  reversal  of  the  judgment 
is  ordered. 


DIBBLES  V.  STATE.    (No.  6268,) 

(Conrt  of  Criminal  Appeals  of  Texas.    June  1, 
1921.) 

Criminal  law  «=»854(3)— Conviction  reversed 
where  Jurors  separated. 

A  judgment  of  conviction  of  a  felony  can- 
not stand  where  tbe  court  below  with  the  con- 
sent of  the  accused  permitted  the  jury  to  sep- 
arate and  go  to  their  respective  homes  and 
spend  the  night,  none  of  them  being  accom- 
panied by  an  officer,  under  Vernon's  Ann.  Ciode 
Cr.  Proc.  1016,  art  745. 

Appeal  from  District  Court,  Hardin 
County;   D.  F.  Singleton,  Judge. 

Collie  Dibbles  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

Owen  M.  Lord,  of  Sour  Lake,  for  appel- 
lant 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  tbe 
State. 

LATTIMORB,  J.  This  appellant  .was  con- 
victed in  the  district  court  of  Hardin  coun- 
ty of  the  offense  of  burglary,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary 
for  three  years. 

It  appears  from  bill  of  exceptions  No.  1 
that,  after  the  testimony  in  the  case  had 
been  Introduced,  the  court  below,  with  the 
consent  of  the  appellant,  permitted  the  Jury 
to  separate  and  go  to  their  respective  homes 
and  there  spend  the  night,  none  of  them 
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being  accompanied  by  an  officer.  To  this 
action  of  the  court  appellant  took  hla  Mil 
of  exceptions,  which  is  approved  by  the  trial 
court  withont  any  explanation  whatever. 
This  Is  In  violation  of  the  express  inhibi- 
tions of  article  746,  Vernon's  C.  O.  P.,  which 
forbids  the  separation  of  the  Jury  in  a  felony 
case  in  any  event  except  the  Jurors  so  sep- 
arated be  in  charge  of  an  officer.  This 
court  held  In  Porter  v.  State,  1  Tex.  App. 
394,  that  such  separation  was  not  allowable 
even  by  the  consent  of  the  accused  and  per- 
mission qf  the  Judge  presiding,  unless  said 
Jurors  were  in  charge  of  an  officer.  So  far 
as  we  know,  there  has  been  no  deviation 
from  this  holding  down  to  the  present.  See 
Sterling  v.  State,  15  Tex.  App.  249;  KeUy  v. 
State,  28  Tex.  App.  120,  12  S.  W.  606.  No 
aort  of  explanation  of  the  fact  of  such  sep- 
aration anywhere  appears,  nor  was  there 
even  any  effort  on  the  part  of  the  state  to 
show  no  injury.  Barly  v.  State,  1  Tex.  App. 
248,  28  Am.  Rep.  409;  Burris  v.  State,  37 
Tex.  Cr.  E.  587,  40  S.  W.  284. 

For  the  error  mentioned  the  judgment  of 
conviction  will  be  reversed,  and  the  cause 
remanded  for  another  triai 


THIELEPAPE  v.  STATE.     (No.  6212.) 

(Gonrt  of  Criminal  Appeals  of  Texas.    May  4, 
1921.    Behearing  Denied  June  8,  1921.) 

1.  Criminal  law  «=9l097(l)— Single  statement 
of  faots  aflcompanylng  three  separate  reo- 
ords,  etc,  objectionable. 

Where  defendant  was  charged  with  liquor 
offenses  in  three  indictments,  and  each  three 
cases,  by  agreement  of  counsel  for  the  state 
and  defendant,  were  tried  at  the  same  time  be- 
fore the  same  jury,  three  separate  charges  sub- 
mitting the  law  applicable  to  the  cases  being 
given,  and  three  verdicts  being  returned,  while 
on  defendant's  appeal  there  are  in  the  three 
separate  records  only  one  statement  of  facts, 
such  procedure  is  objectionable  as  hampering 
the  Court  of  Civil  Appeals. 

2.  istoxioatino  liquors  is=> 1 37— Defendant  who 
nsed  equipment  already  on  premises  guilty  of 
having  It  In  possession. 

If  defendant  moved  on  premises  where  there 
was  paraphernalia  for  the  manufacture  of  in- 
toxicating liquor,  and  took  possession  of  such 
paraphernalia  and  proceeded  to  use  it,  he  was 
guilty  of  having  in  possession  equipment  to 
.  manufacture  intoxicating  liquor  not  for  medid- 
aal,  etc.,  purposes,  though  the  equipment  was 
already  in  existence  on  the  premises  when  he 
took  charge  of  them. 

S.  Criminal  law  <3=»597 (3)— Denial  of  contlnu- 
uoe  for  absence  of  witnesses  whose  testi- 
mony would  establish  no  defense  not  errone- 
ous. 

In  a  prosecution  for  having  in  possession 
equipment  for  manufacturing  intoxicating  liq- 


uor not  for  medicinal,  etc.,  purposes,  denial'  of 
continuance  to  procure  the  testimony  of  wit- 
nesses to  the  fact  that  the  equipment  was  on 
the  premises  when  defendant  took  possession 
of  them  held  not  erroneous,  as  such  evidence 
could  furnish  no  defense. 

4.  Criminal    law    <3=>394— Illicit   liquor   equip- 
ment admissible,  though  discovered  by  offi- 
cers without  search  warrant. 
In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,   such 
equipment  was  admissible  in  evidence,  though 
the  officers  were  not  armed  with  a  search  war- 
rant at  the  time  they  discovered  and  took  pos- 
session of  it. 

5i  Intoxicating  liquors  «s>233 (2)— Testimony 
that  defendant  had  whisky  in  possession  like 
that  in  Jugs  In  his  bam  admissible. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,  testi- 
mony that  when  defendant  was  arrested,  on  re- 
turning home  from  a  purported  visit  to  his 
mother-in-law,  a  small  quantity  of  whisky  was 
found  in  his  possession,  or  in  the  car  he  was 
driving,  of  a  similar  character  to  the  whisky 
foimd  in  jugs  at  his  bam,  was  admissible. 

6.  Criminal  law  «=3663,  858(3)— Equipment 
taken  from  defenitant  properly  allowed  to 
remain  in  courtt-oom;  Jury  would  have  had 
right  to  take  equipment  with  them  during  de- 
liberations. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,  equip- 
ment found  on  defendant's  premises  being  ad- 
missible, the  court  properly  allowed  it  to  re- 
main in  the  courtroom  until  the  case  was  con- 
cluded; after  it  had  been  properly  offered  in 
evidence,  the  jury,  had  they  desired,  would 
have  had  the  right  to  take  the  equipment  to  the 
jury  room  for  further  examination  during  de- 
liberations. 

7.  Criminal  law  €=3404(3)— Jugs  found  In  de- 
fendant's possession  admissible  to  show  prep- 
aration of  container  for  liquor  when  made. 

In  a  prosecution  for  manufacturing  intoxi- 
cating liquor,  six  five-gallon  jugs  found  with 
other  liquor  equipment  on  defendant's  premises 
would  be  admissible  in  evidence  as  tending  to 
show  preparation  of  a  container  for  the  liquor 
when  made. 

8.  Criminal  law  ^»404(3)— Jugs  found  In  de- 
fendant's possession  admissible  on  charge  of 
having  equipment  In  possession. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
liquor,  not  for  medicinal,  etc.,  purposes,  iive- 
gallon  jugs  found  on  defendant's  premises  when 
other  liquor  equipment  was  discovered  by  the 
officers  were  admissible  in  evidence  as  tending 
to  show  defendant  had  been  operating  the 
equipment. 

9.  Criminal  law  iS=:>45i  (i)— Opinion  that  smoke 
on  defendant's  barn  looked  like  fresh  smoke 
admissible  as  shorthand  rendering  of  facts. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
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Uqvor  not  for  medidnal,  etc.,  purposes,  teiti- 
monr  of  a  witness  as  to  the  smoked  condition 
of  the  back  of  defendant's  bam,  that  it  looked 
like  fresh  smoke,  was  admissible  as  a  short- 
hand rendering  of  the  facts. 

On  Motion  for  Behearlng. 

10.  iBtoxIcatlng  liquors  «=3236(i9)— Evidenoa 
held  sufficient  to  sottaln  oonvletlon  of  hav> 
lag  illlolt  •qalpment  la  possession. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  mannfacture  of  intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,  evi- 
dence held  sufficient  to  sustain  conviction, 
though  the  top  of  a  certain  kettle  enumerated 
as  one  of  the  articles  of  the  equipment  and 
necessary  before  the  equipment  could  be  used 
to  make  liquor  was  not  found  or  accounted  for. 

11.  Criminal  law  «s»449(l)— Qnestlon  of  Iden- 
tity of  liquor  Id  bottle  and  In  Jugs  did  not  In- 
volve expert  testimony. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,  testi- 
mony that  liquor  in  a  bottle  found  in  defendant's 
car  was  of  the  same  kind  as  that  in  jugs  in 
his  barn  did  not  involve  any  question  of  ex- 
pert testimony. 

Appeal  from  District  .Court,  Parker  Ooiin- 
ty :  F.  O.  McKinwy,  Judge. 

Robert  Thielepape  was  convicted  of  having 
in  poBsesslon  equipment  for  the  manufacture 
Of  Intoxicating  liquor  not  for  medidnal  or 
other  lawful  purposes,  and  he  appeals. 
Judgment  affirmed. 

Baskin,  Dodge  &  Bishop  and  Sam  S.  Beene, 
all  of  Fort  Worth,  for  appellant 

R.  H.  HamUton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  [1]  It  appears  from  the 
records  before  us  that  appellant  was  charged 
In  three  indictments  with,  (a)  being  in  pos- 
session of  equipment  for  the  purpose  of  man- 
ufacturing Intoxicating  liquor;  (b)  with  the 
manufacture  of  the  same;  (c)  with  being  In 
po6sessl<m  of  intoxicating  liquor  in  violation 
of  the  law.  These  three  cases,  by  agreement 
of  counsel  representing  the  state  and  the  de- 
fendant, were  tried  at  the  same  time  before 
the  same  Jury;  three  separate  charges  sub- 
mitted the  law  applicable  to  the  cases,  and 
three  verdicts  were  returned.  This  Is  an  un- 
usual method  of  disposing  of  felony  cases  in 
the  trial  court  We  find  in  the  three  sepa- 
rate records  only  one  statement  of  facts. 
This  Is  objectionable,  and  hampers  this  court 
seriously  in  the  discharge  of  Its  duties;  It 
is  a  practice  which  attorneys  may  fall  into 
that  the  court  cannot  countenance.  We  will 
consider  the  statement  of  facts  In  this  in- 
stance, but  wish  to  give  proper  warning  that 
a  statement  of  facts  hereafter  must  accom- 
pany the  record  In  each  case  regardless  of 


the  agreement  of  defendant  and  ooonsd  £r 
the  state. 

The  oonvletlon  in  the  case  now  under  tz- 
sideratlon  was  under  an  indictment  rtisrr-; 
that  appellant  had  in  hia  posaession  eqo;- 
ment  for  the  manufacture  of  Intoxicating  a, 
uor,  not  for  medicinal,  sacramental,  met^': 
cal,  or  scientific  {turposea.  The  equlpmec;  j 
described  In  the  Indictment  to  be  osie  keck. 
one  worm,  and  trough,  one  funnel,  ten  bir- 
'  rels,  and  one  furnace.  Appelant  was  e» 
victed  and  his  punishment  assessed  at  «■>- 
flnement  in  the  penitentiary  for  one  year. 

The  issues  presented  by  appellant  in  Ui 
motion  to  quash  the  Indictment  have  all  beei 
decided  adversely  to  bis  contention  Is  £: 
parte  Gilmore,  228  S.  W.  198. 

Error  Is  assigned  because  tbe  court  oiv- 
mled  the  first  application  for  csontinnans 
based  on  the  absence  of  witnesses  Bd  Tadb- 
son,  B.  A.  Moore,  and  Earl  W.  Silby.  Tl: 
qnailflcation  to  the  bill  allows  ttiat  on  Oeu- 
ber  14,  1920,  this  case  was  aet  do>wn  for  tzii. 
for  October  26th;  subpoenas  were  not  n- 
quested  for  these  wltnesaea  until  October  20c:. 
no  excuse  for  the  delay  In  baving  pnaa 
issued  appears  from  the  bUL  "We  are  Indhxi 
to  think  there  was  a  lade  of  diligence  hi  k- 
curing  process.  However,  if  tliese  witoesie 
had  been  preaent  and  had  sworn  to  all  tti: 
Is  claimed  they  would,  and  tbe  Jury  had  te- 
lieved  it  all  to  be  true,  it  is  not  likely  m 
diCTerent  verdict  would  have  been  reacbeC 

The  statement  of  facts  dis<doaes  tliat  'i' 
appellant  some  time  betweoi  the  1st  lai 
16th  of  April,  moved  upon  a  small  tin 
known  as  the  Marti  place,  and  resided  thfi? 
until  the  2Sd  of  June,  when  an  investigades 
by  the  ofBcers  resulted  in  these  proaecutioB) 
being  filed  against  appellant  Uartt  tL' 
had  formerly  lived  on  this  place,  moted 
away  in  the  fall,  and  between  the  time  ke 
left  and  appellant's  occupation  of  the  pnc- 
Ises  two  young  men  bad  been  living  on  &» 
place.  The  evidence  showB  ttiat  neitber 
they  nor  appellant  had  ever  been  seen  dote; 
any  farm  work  whUe  they  were  living  n?ot 
the  premises.  There  were  two  bams  on  tie 
place,  a  small  and  large  one.  The  mother  f' 
appellant's  wife  lived  in  Fort  'Worth,  and  It 
was  the  practice  of  appellant  and  his  wife  tt 
make  frequent  trips  from  their  home  to  tb> 
dty  of  Fort  Worth  ostensibly  to  visit  tl» 
mother.  These  trips  were  made  In  a  fifr- 
passenger  Ford  car,  and  mice  or  twice  cert 
week.  Early  in  the  morning  of  the  2W  n* 
June  the  sheriff  and  other  officers  visited  tt* 
appellant's  place,  he  being  absent  at  the  tbx 
on  one  of  his  trips  to  Fort  Worth.  In  'i* 
large  bam,  under  some  bay,  they  discovert^! 
three  five-gallon  Jugs,  two  of  them  being  ft: 
of  com  whisky,  and  the  other  partially  fillft 
There  was  also  discovered  at  the  aame  tat 
concealed  under  the  hay,  a  kettle  with  a  <a 
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adty  of  about  thirty  gallonB.    One  of  tbe 
ifficers.  In  walking  over  tbe  hay,  stepped  in 
be  kettle,  and  It  was  discovered  in  this  man- 
ler.     In  the  small  bam  there  was  a  partition. 
n  one  side  of  It  there  was  a  furnace  and  a 
voncxn  In  a  trough,  the  trough  belngt  about  15 
eet  long  made  oat  of  1  by  12  inch  lumber, 
hroueb  which  there  ran  two  copper  tubes  or 
vorma.     They  also  found  tliree  or  four  empty 
Ive- gallon  Jugs  under  the  kitchen  floor.    Tbe 
Tumace  described  was  a  large  one,  being 
}ome    6  feet  long,  and  would  accommodate 
tbe  kettle  found  In  the  large  bam.    The  fur- 
aace  '^as  so  arranged  that  a  pipe  ran  from 
Lt  out  at  the  east  or  back  end  of  the  bam,  so 
tbe  smoke  from  the  furnace  would  go  out 
aear  tbe  ground  on  the  east  or  back  side.    In 
tbe   otber  portion  of  thls^nall  bam  were 
found  nine  or  ten  barrels  nil  of  mash.    In 
two  or  three  of  these  barrels  the  mash  had 
ceased  working,  had  settled  down,  and  was 
dear,  bnt  in  the  others  it  was  still  ferment- 
ing.    Three  sacks  of  meal  were  found  at  the 
same  place  the  barrels  were  discovered.    The 
evidence  discloses  that  from  six  to  twelve 
days  are  required  for  this  mash  to  go  through 
fermentation   and   settle   sufficiently   to   be 
used  In  the  further  process  of  making  whis- 
ky.    One  witness  tesUfled  that  his  premiaes 
Joined  tbe  Marti  place,  and  tliat  on  one  oc- 
casion he  went  dovm  there  on  some  business, 
and  In  looking  for  the  parties  passed  the 
back  end  oif  the  small  bam,  and  noticed  the 
same  to  be  all  smoked  up,  and  observed  the 
pipe  coming  out  near  the  ground.    He  testi- 
fied  that  the  smoke  looked  to  be  tolerably 
fresh.    This  witness  also  testlfled  that  during 
the  time  appeUcmt  lived  there,  he  had,  on 
more  than  one  occasion,  irhlle  in  the  field 
plowing,  detected  an  odor  coming  from  the  di- 
rection of  the  bam  in  question,  which  smelled 
like  bread  cooking,  and  made  him  hungry.    A 
lady  testified  that  upon  <Hie  occasion  while 
appellant  was  living  there  she  had  gone  to 
the  place  for  the  purpose  of  getting  black- 
berries; for  some  reason  they  did  not  get 
out  of  thdr  oar;  appellant's  wife  came  out 
on  the  gallery,  and  witness  noticed  some  one 
come  aroimd  the  small  bam  and  go  in  the  in- 
side, and  noticed  smoke  coming  from  behind 
the  bam.    After  the  discovery  bad  been  made 
by  the  officers  as  hereinabove  detailed,  ap- 
pellant was  arrested  about  noon,  as  he  and 
his  wife  and  Wrother  returned  home  from 
Port  Worth.    In  the  car  were  found  three  five- 
gallon  jugs,  empty,  but  with  the  smeU  of 
whisky  strong  about  them.    Appellant  also 
had  with  him  at  this  time  three  sacks  of 
meal  and  three  packages  of  sugar,   being 
about  $2  worth  of  sugar  to  the  package. 
Substantially  the  foregoing  is  the  testimony 
offered  upon  the  trial,  and  It  will  not  be  un- 
dertaken to  state  it  more  in  detail,  unless  It 
should  be  necessary  to  do  so  in  discussing 
some  of  the  bills  of  exceptions  presented. 


[2,  S]  Appellant  claims  that  U  the  witness 
Silby  were  present,  he  would  testify  that  he 
was  with  appellant  at  the  time  the  latter 
moved  upon  tbe  place  and  knew  there  was 
hay  in  the  large  bam  at  that  time  and  that 
there  were  several  barrels  in  the  small  bam ; 
that  be  had  also  seen  one  Joe  Marti,  on  sev- 
eral occasions  during  appellant's  absence,  go 
to  his  bam  and  take  therefrom  a  suitcase . 
and  carry  it  to  his  buggy.  By  the  witnesses 
Tackson  and  Moore  appellant  said  he  could 
prove  that  they  had  aided  him  in  moving  to 
tbe  place  and  also  knew  tbe  contents  of  the 
bam  at  tbe  time  be  moved  and  saw  several 
barrels  filled  with  slop  in  the  bam.  The  pur- 
pose of  this  testimony  evidently  was  that  it 
tended  to  show  the  equipment  for  the  manu- 
facture of  intoxicating  liquor  was  upon  the 
premises  at  the  time  appellant  took  posses- 
sion thereof.  As  stated  heretofore  by  us,  we 
cannot  see  that  the  testimony  of  these  wit- 
nesses could  have  in  any  way  affected  the 
result  of  the  trlaL  If  a  party  should  move 
in  and  take  possession  of  a  furnished  bouse, 
the  furniture  would  no  less  be  in  his  posses- 
sion and  under  his  care  and  control  after  he 
had  moved  in  tlian  if  it  had  been  acquired 
subsequently.  If  aDpeliant  moved  upon  the 
premises  in  question,  all  of  the  paraphernalia 
for  the  manufacture  of  intoxicating  liquor 
being  upon  the  premises  at  the  time,  yet,  tf 
appellant  took  possession  thereof  and  pro- 
ceeded to  use  the  equipment,  as  the  evidence 
in  this  case  indicates  that  he  did,  it  could 
fiimlsh  no  defense  to  him  because  tbe  equip- 
ment was  already  in  existence  on  the  prem- 
ises when  he  tookr  charge  of  them.  We  tliere- 
fore  find  no  error  on  the  pert  of  the  court  in 
overruling  appellant's  application  for  contin- 
uance. Branch's  Crim.  Laws,  §  239,  and 
many  eases  dted ;  Clowen  v.  State,  228  8.  W. 
226. 

[4]  In  his  bills  of  exceptions  Nos.  8  and  4 
appellant  complains  of  the  action  of  tbe 
court,  first  in  not  sustaining  his  motion  to 
have  tbe  equipment  in  question  returned  to 
him,  and,  second,  to  the  Introduction  of  such 
equipment  In  evidence,  because  the  officers 
were  not  armed  with  a  search  warrant  at  the 
time  they  discovered  and  took  possession  of 
the  property.  We  will  not  discuss  this  ques- 
tion at  length,  but  regard  the  case  of  Rippey 
V.  State,  86  Tex.  Gr.  R.  639,  219  S.  W.  463, 
as  decisive  of  the  matters  raised  by  appellant 
in  these  bills,  and  following  that  case,  we 
conclude  there  was  no  error  in  the  action  of 
tbe  court  with  reference  to  this  equipment. 

[S]  Witnesses  testified  that  when  defendant 
was  arrested  upon  returning  home  a  small 
quantity  <tf  whisky  was  found  in  his  pos- 
session, or  In  tbe  car  be  was  driving,  of  a 
similar  character  to  the  whisky  found  in  the 
Jugs  at  the  large  bam.  That  is  to  say,  that 
both  were  "white  com  whisky."  Appellant 
excepted  to  the  court  permitting  the  witnesses 
to  BO  testify.    There  was  no  error  in  this. 
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The  testimony  may  have  been  of  little  weisbt, 
but  It  was  not  Inadmissible. 

[I]  By  otber  bills  appellant  assigns  error 
in  permitting  the  equipment  found  upon  the 
premises  to  be  brought  Into  the  court  and 
exhibited  to  the  Jury  and  permitting  it  to 
remain  In  the  courtroom  during  the  argu- 
ments, and  until  the  jury  retired.  Xhe  state 
bad  a  right  to  produce  before  the  jury  the 
equipment  discovered  upon  the  premises  of 
appellant  and  not  depend  upon  a  description 
thereof  by  a  witness  who  had  seen  it.  The 
various  articles  constituting  the  equipment 
being  proper  evidence  in  the  case,  it  is  proper 
for  the  court  to  let  them  remain  in  the  court- 
r6om  until  the  case  was  concluded;  and  after 
they  had  been  properly  offered  in  evidence, 
the  jury,  if  they  bad  desired,  would  have  had 
the  right  to  take  them  to  the  jury  room  for 
their  further  examination  during  deliberation 
upon  the  case. 

[7, 8];  Appellant  complains  because  the 
court  i)ermttted  to  be  exhibited  before  the 
jury  six  five-gallon  jugs,  which  had  been 
found  at  the  time  the  other  equipment  was 
discovered,  because  it  was  no  part  of  the 
equipment  described  in  the  indictment.  As 
stated  in  the  beginning  of  this  opinion,  ap- 
pellant was  tried  upon  three  charges  at  once. 
Upon  the  charge  of  manufacturing  Intoxicat- 
ing liquor  there  is  no  question  but  the  in- 
troduction of  these  jugs  In  evidence  would 
have  been  i>ermis8lble,  as  tending  to  show 
preparation  of  a  container  for  the  liquor 
when  made.  No  charge  was  asked  limiting 
this  evidence  to  any  particular  case,  or  any 
particular  charge.  We  do  not  believe  the 
court  would  have  been  authorized  In  giving 
such  a  charge  had  it  been  requested.  If  the 
state  had  been  able  to  show  by  an  eyewitness 
that  appellant  had  been  operating  the  equip- 
ment in  question  In  the  manufacture  of  in- 
toxicating liquor,  it  certainly  would  ttave 
bad  a  right  to  do  so ;  on  the  charge  for  hav- 
ing equipment  in  his  possession,  it  likewise 
bad  a  right  to  offer  any  legitimate  evidence 
as  a  circumstance  tending  to  prove  the  same 
thing. 

[I]  Appellant  also  reserved  a  bill  of  excep- 
tions because  the  state  was  permitted,  over 
bis  objection,  to  prove  by  one  witness  the 
smoked  condition  of  the  back  side  of  the 
small  bam,  and  who,  in  connection  with  his 
testimony,  said  it  "looked  like  fresh  smoke," 
on  the  ground  that  the  same  was  a  conclusion 
of  the  witness,  and  not  a  statement  of  fact 
It  would  be  almost  Impossible  for  a  witness 
to  so  describe  tbe  appearance  of  a  smoked 
wall  as  to  enable  a  Jury  to  draw  a  conclu- 
sion as  to  whether  it  was  fresh  smoke  or 
otherwise,  and  we  believe  this  explanation 
from  tbe  witness  that  it  "looked  like  fresh 
smoke"  comes  within  the  rule  of  a  shorthand 


rendering  of  tbe  facts,  and  waa  permissible 
under  the  circumstances.  Branch's  Anno. 
P.  O.  p.  73,  S  132. 

We  find  no  errors  in  the  record,  and  the 
Judgment  is  affirmed. 

On  Motion  for  Bebearing. 

LATTUIORE,  J.  [10]  This  case  is  before 
us  upon  appellant's  motion  for  rehearing.  He 
urges  that  we  were  in  error  in  holding  the 
evidence  sufficient  because  of  tbe  fact  that 
the  top  to  a  certain  kettle  which  is  enumer- 
ated as  one  of  the  articles  of  the  equipment 
for  making  intoxicating  liquor,  which  was 
found  in  appellant'^  possession  by  the  offi- 
cers, was  not  found  or  accounted  for.  It 
was  s'tated  by  a  gentleman  who  examined  the 
equipment  In  tMk  presence  of  the  jury  that 
the  top  of  tbe  kettle  would  be  necessary  In 
order  to  make  liquor  with  said  equipment. 
Various  parts  of  said  equipment  were  ap- 
parently not  in  actual  use  on  the  day  that 
the  officers  searched  the  premises  and  found 
same.  There  was  sudi  quantity  of  affirm- 
ative evidence  satisfactorily  establishing  the 
fact  that  the  manufacture  of  liquor  was  being 
rather  extensively  carried  on  on  the  premises 
in  appellant's  possession,  that  we  would  not 
feel  Inclined  to  hold  said  evidence  Insufficient 
because  the  officers  did  not  find  and  take  in- 
to their  possession  the  top  of  the  kettle  which 
could  easily  have  been  overlooked  by  them, 
they  not  being  experts  and  not  knowing  the 
Importance  that  the  top  of  said  kettle  might 
play  in  making  the  contraband  article. 

The  questions  raised  In  said  motion  rela- 
tive to  the  conflict  between  the  Dean  Law 
(Act^  36th  Leg.  [2d  Called  Sees.]  c.  78)  and 
the  Volstead  Act  (41  Stat.  305)  wUl  not  be 
here  discussed  because  they  have  been 'fully 
settled  against  appellant  in  other  decisions 
of  this  court 

We  did  not  dispose  in  the  original  opinioe 
of  appellant's  application  for  continuance  on 
account  of  the  absence  of  witnesses  Tackson, 
Hoore,  and  Silby,  on  the  ground  of  insuffi- 
cient diligence  to  procure  their  presence,  but 
upon  the  proposition  that  the  testimony  al- 
leged to  be  expected  from  said  witnesses  did 
not  appear  to  us  to  be  such  as  could  have 
materially  affected  the  result  of  the  trial 

[11]  That  the  liquor  found  In  a  botUe  in 
the  car  of  appellant  was  of  the  same  kind  as 
that  in  tbe  jugs  in  his  bam  was  material 
matter  such  as  could  be  te^tlSed  to  by  per- 
sons having  opportunity  to  make  the  com- 
parison. We  do  not  understand  that  ability 
to  testify  to  such  fact  called  for  any  qnestiCHi 
of  expert  testimony,  and  believing  that  we 
correctly  disposed  of  the  case  upon  the  orig- 
inal hearing,  appellant's  motion  for  reheartng 
la  overruled. 
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THIELEPAPE  v.  STATE.    (No.  6214.) 

(Court  of  Criminal  Appeals  of  Texas.    May  4, 
1921.     Rehearing  Denied  June  8,  1921.) 


lotoxloating  liquors  «S9236(I9)— Evidenoe  held 
to  sustain  conviction  of  Illicit  maBufactnre. 

Evidence  held  sufficient  to  sustain  conviction 
for  the  manufacture  of  intoxicating  liquor  not 
for  medicinal,  etc.,  purposes. 


THIKLEPAPE  T.  STATE  773 

(Ml  &W.) 

than  two  months.  Sacks  of  meal  were  dis- 
covered In  connection  wltb  the  barrels  con- 
taining the  mash,  and  appellant  had  tu  his 
possession,  In  his  car,  at  the  time  of  his  ar- 
rest, three  more  sacks  of  meal,  and  a  quan- 
tity of  sugar.  An  honest  Jury  could  hardly 
have  reached  any  other  conclusion  than  was 
reached  by  the  Jury  In  this  case. 
The  Judgment  is  affirmed. 


Appeal  from  District  Ck)art,  Parker  Coun- 
ty; F.  O.  McKinsey,  Judge. 

Robert  Thlelepape  was  convicted  of  man- 
ufacturing intoxicating  liquor,  and  he  ap- 
peals.   Affirmed. 

Baskln.  Dodge  &  Bishop  and  Sam  S.  Beene, 
all  of  Fort  Worth,  for  appellant 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  In  this  case  appellant  was 
convicted  for  the  manufacture  of  Intoxicating 
liquor,  and  his  punis^iment  assessed  at  con- 
finement In  the  penitentiary  for  one  year. 

The  legal  questions  presented  are  identical 
with  those  passed  up<»>  by  the  court  in  a 
case  against  this  same  appellant  in  cause 
No.  6212  (231  S.  W.  769),  in  which  he  was 
charged  with  the  possession  of  equipment  for 
the  manufacture  of  Intoxicating  liquor.  A 
discussion  of  the  same  questions  In  this  case 
would  only  be  a  repetition,  and  we  refer  to 
the  case  decided  this  same  day  for  a  state- 
ment of  the  facts,  and  our  views  upon  the 
legal  questions  presented. 

As  we  gather  from  the  record,  the  conten- 
tion of  appellant  was  that  the  whisky  found 
upon  his  premises  at  the  time  the  officers 
made  the  investigation  was  not  manufactured 
by  him,  but  by  parties  who  had  previously 
occupied  the  premises.  The  court  instructed 
the  Jury  upon  this  issue  and  pertinently  told 
them: 

"Although  you  may  believe  from  the  evidence 
that  the  whisky  testified  about  by  witness  was 
found  on  the  premises  on  which  he  (appellant) 
lived,  yet  you  cannot  convict  the  defendant  un- 
less you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  same  was  manufac- 
tured by  Iiim." 

The  court  also  gave  a  proper  charge  upon 
drcumstautlal  evidence. 

The  Jury  were  fully  warranted  in  reaching 
the  conclusion  that  appellant  himself  had 
been  engaged  In  the  manufacturei  of  intox- 
icating liquor.  The  evidence  shows  that  the 
mash  In  the  majority  of  the  barrels  found 
on  appellant's  premises  was,  at  the  time  of 
the  discovery,  still  in  a  state  of  fermentation. 
The  evidence  is  further  to  the  effect  that  it 
takes  from  six  to  twelve  days  for  this  fer- 
mentation to  cease,  and  at  the  time  the 
officers  made  the  raid  in  question,  the  ap- 
pellant had  been  upon  the  premises  for  more 


On  Motion  for  Rehearing. 
LATTIMORE,  J.  This  case  was  afBrmed 
at  a  former  time  and  comes  before  us  upon 
appellant's  motion  for  rehearing.  No  suf- 
ficient reasons  appearing  in  said  motion  for 
believing  our  former  opinion  incorrect,  and 
concluding  that  the  cate  was  properly  dis- 
posed of,  the  motion  for  rehearing  will  be 
overruled. 


THIELEPAPE  V.  STATE.     (No.  6213.) 

(Court  of  Criminal  Appeals  of  Texas.    May  11, 
1921.    Rehearing  Denied  June  8,  1921.) 

Intoxicatino     liquors     «=>236(6'/2)— Evidonce 
held  to  sustain  eonvlotion  of  having  liquor  lu 
possession. 
Evidence  held  to  sustain  conviction  of  bars 

ing  in  possession  intoxicating  liquors  not  for 

medicinal,  etc.,  purposes. 

Appeal  from  District  Ck>art,  Parker  Cktun- 
ty ;  F.  O.  McKinsey,  Judge. 

Robert  Thlelepape  was  convicted  of  having 
in  possession  intoxicating  liquors  not  for 
medicinal,  etc.,  purposes,  and  he  ^  appeals. 
Affirmed. 

Baskln,  Dodge  &  Bishop  and  Sam  S.  Beene, 
all  of  Fort  Worth,  for  appellant. 

R,  H.  Hamilton,  Asst.  Atty.  Oen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  convicted 
for  having  in  his  possession  Intoxicating 
liquors  not  for  medicinal,  mechanical,  scien- 
tific, or  sacramental  purposes,  and  his  punish- 
ment assessed  at  one  year  in  the  penitentiary. 

This  is  a  companion  case  to  Nos.  6212  and 
^14  (231  S.  W.  769,  773)  against  the  same 
appellant,  decided  last  opinion  day,  May  4th. 
The  same  legal  questions  are  presented  in 
this  case  as  were  disposed  of  in  the  others, 
and  therefore  we  pretermit  a  discussion  of 
them  again.  The  evidence  is  also  set  out 
practically  in  full  in  one  of  those  cases,  and 
it  will  not  be  necessary  to  repeat  it  here  fur- 
ther than  it  has  reference  to  the  particular 
charge  we  are  now  considering.  The  evi- 
dence fully  authorized  the  Jury  in  reaching 
tbe  conclusion  that  appellant  not  only  had  in- 
toxicating liquor  in  bis  possession,  but  that 
he  was  holding  it  in  his  possession  for  the 
purpose  of  unlawfully  selling  It    At  the  time 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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his  premlsefl  was  raided  two  flTe-gallon  jugs 
of  corn  whisky  were  found  under  some  hay  In 
his  bam,  and  another  flve-gallon  jug  par- 
tially filled  was  found  in  the  same  place. 
Equipment  for  making  intoxicating  Uquor 
was  found  upon  his  premises,  and  there  was 
evidence  to  the  effect  that  he  had  been  using 
it.  Some  nine  or  ten  barrels  of  mash  in  vari- 
ous stages  of  fermentation,  and  com  meal, 
were  found  In  his  bam.  Appellant  was  In 
the  habit  of  making  one  or  two  trips  a  week 
to  Fort  Worth  in  his  car,  and  at  the  time  of 
his  arrest,  upon  approaching  home,  three 
empty  flve-gallon  jugs  were  found  in  his  car, 
together  with  three  sacks  of  com  meal  and  a 
quantity  of  sugar.  The  jugs  seem  to  have 
borne  about  them  the  unmistakable  odor  of 
whisky,  and  the  Jury  was  fully  warranted  in 
reaching  the  conclusion  that  the  whisky  found 
In  appellant's  possession  was  held  by  him  for 
the  unlawful  purpose  of  sale  and  barter. 

Having  disposed  of  the  legal  questions  In- 
volved in  the  other  cases,  and  believing  the 
evidence  In  this  case  sustains  the  verdict,  the 
Judgment  of  the  trial  court  Is  affirmed. 

On  Motion  for  Rehearing. 
LATrriMOBE;  J.  This  case  was  affirmed 
■t  a  former  time  and  comes  before  us  upon 
appeUant's  motion  for  rehearing.  No  suf- 
ficient reasons  appearing  in  said  motion  for 
believing  our  former  opinion  Incorrect,  and 
concluding  that  the  case  was  properly  dis- 
posed of,  the  motion  for  rehearing  will  be 
overruled. 


MoCLURE  v.  STATE.     (No.  6275.) 

(Court  of  Orininal  Appeals  of  Texas.   Jane  1, 
1021.) 

1.  Criminal  law  «=»507 (7)— Prosecutrix  Id  an 
Inoest  case  held  to  be  an  accomplice. 

Where  incestuous  relations  extending  over 
a  period  of  many  years  existed  between  de- 
fendant and  prosectttriz,  his  stepdangbter,  19 
years  of  age,  she  was  an  accomplice  within  the 
rule  as  to  accomplice  testimony. 

2.  Criminal  law  «=>5 1 1  (5)— Testimony  of 
prosecatrix,  an  acoompllce,  held  not  saffl- 
clently  oorroborated. 

Testimony  of  neighbors  to  having  seen  de- 
fendant and  prosecutriz  together  In  places 
which  would  have  afforded  opportunity  for  the 
commission  of  the  crime  was  not  sufficient 
corroboration  to  establish  incest  by  accomplice 
testimony  of  prosecutrix,  where  defendant  pro- 
duced a  large  number  of  witnesses  who  testi- 
fied that  be  bore  a  good  reputation  for  virtue 
and  chastity. 

Appeal  from  District  Court,  Wise  Connty; 
F.  O.  McKlnsey,  Judge. 

R.  C.  McClure  was  convicted  of  Incest,  and 
be  appeals.    Reversed  and  remanded. 


McMurray  &  Gettys,  of  Decatur,  for  appel- 
lant. 
R.  H.  Hamilton,  Asst  Atty.  Ceo.,  for  the 

Stata 

LATTIMOBB,  J.  Appellant  was  convicted 
of  Incest  in  the  district  court  of  Wise  county, 
and  his  punlslimait  fixed  at  five  years  In  the 
penitentiary. 

[1]  The  indictment  was  for  incest  alleged 
to  have  been  committed  with  appellant's  step- 
daughter, a  young  lady  19  years  of  age.  She 
testified  to  an  act  of  Intercoarse  with  appe- 
lant, and  as  to  the  fact  that  be  bad  givoi  her 
various  presents,  and  to  a  conversation  had 
with  her  mother,  appellant's  wife,  in  which 
she  told  her  mother  of  continued  Incestuous 
relations  with  appellant  extending  over  a  pe- 
riod of  many  years,  and  that  he  was  the  fa- 
ther of  ^wo  children  to  which  she  had  given 
birth.  Slie  was  an  accomplice  under  all  our 
authorities.  Branch's  Ann.  P.  O.  pp.  688. 
689. 

[2]  Appellant  asked  an  instructed  verdict 
at  the  close  of  tlie  testimony,  basing  such  re- 
quest on  the  lack  of  corroboration  of  the 
young  woman.  A  test  of  the  sufficiency  of 
such  corroboration  might  be  made  by  apply- 
ing the  familiar  rule  of  considering  the 
weight  of  the  testimony  tn  the  record,  aside 
from  that  of  the  accomplice  witness,  and  as- 
certaining if  same  would  tend  to  show  the  ac- 
cused guilty  of  the  act  charged.  A  Mr.  Fore- 
man testified  that  about  the  date  fixed  by  the 
prosecutrix  he  was  working  In  a  field  adja- 
cent to  that  in  which  she  and  her  two  half- 
sisters  were  hoeing;  that  appellant  was  har- 
rowing in  another  nearby  field.  On  more  than 
one  occasion  on  that  day  this  witness  said  he 
saw  prosecutrix  leave  her  work  and  go  to- 
ward the  house  as  If  for  water,  and  saw  her 
enter  an  orchard,  and  at  the  same  time  he 
would  see  appellant  leave  his  team  and  go  al- 
so Into  said  orchard,  and  that  after  being  oat 
of  sight  for  15  or  20  minutes  the  girl  would 
go  out  of  the  orchard  and  appellant  would 
also  go  out  of  the  same  place  and  back  to  his 
team.  He  said  this  all  occurred  in  the  day- 
time and  in  plain  sight  of  himself  and  of  the 
two  daughters  of  appellant;  they  being  about 
12  and  14  years  of  age  respectively.  Mr. 
and  Mrs.  Porter  and  Mr.  Phillips  testified 
they  were  neighbors  of  the  MoClures,  and  bad 
often  seen  appellant  and  the  prosecutrix  on 
the  public  road  together,  going  to  and  from 
the  town  of  Decatur,  and  had  seen  them  go- 
ing to  church  together;  that  sometimes  appel- 
lant was  accompanied  by  his  wife,  the  mother 
of  pro.secutrlz,  and  sometimes  she  was  not 
along. 

This  is  all  of  the  corroborating  testimony. 
There  does  not  appear  anything  In  it  whlch» 
in  and  of  Itself,  would  tend  to  connect  appel- 
lant with  any  criminal  knowledge  of  the 
young  lady.  Our  Assistant  Attorney  General, 
In  his  brief  for  the  state,  admits  it  to  be  In- 


$=>Far  oUier  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DIsesU  and  Indexes 
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sufficient  tor  corroboration,  ukl  we  are  of 
opinion  that  he  is  correct.  Appellant  placed 
on  the  stand  In  his  own  behalf  a  large  num- 
ber of  his  neighbors,  who  testified  that  he 
bore  a  good  reputation  as  to  his  conduct  to- 
ward women  and  for  vlrtae  and  chastity.  It 
was  not  even  proven  by  others  that  the  young 
lady  had  given  birth  to  any  children,  nor  was 
she  examined  by  any  physician  or  other  per- 
sons who  testified  as  to  any  physical  evidence 
of  penetration,  and  in  fact  there  was  no  evi- 
dence in  the  record  aside  from  her  own,  to 
show  that  she  had  ever  had  intercourse  with 
any  man.  A  letter  written  by  prosecutrix  to 
appellant  stating  that  wbat  he  had  done 
was  known,  and  unless  he  deeded  all  he 
had  to  her  mother  and  left  the  ooimtry  his 
case  would  be  put  In  the  hands  of  the  author- 
ities, was  in  evidence. 

Because  of  the  insuffidokcy  of  the  corrob- 
orating evidence,  the  Judgment  of  the  trial 
court  must  be  reversed  and  the  cause  remand- 
ed; and  it  is  BO  ordered. 


HUNT  V.  STATE.     (No.  6165.) 


(Court  of  Criminal  Appeals 
1,  1921.) 


of  Texas.     Jnne 


1.  Crimloal  law  <8=>SII(I)— Evidenoe  corrobo- 
rative of  aooompllee  held  luffloient. 

In  prosecution  for  aatomobUe  theft,  evi- 
dence in  corroboration  of  an  accomplice  Md 
Buffldent. 

2.  Larceny  <8=34l— Stats  required  to  prove  that 
automobile  found  In  defendant's  possession 
was  that  claimed  to  have  been  stolen. 

In  prosecution  for  theft  of  automobile,  the 
state  was  required  to  prove  that  the  car  which 
had  been  proved  to  have  been  in  defendant's 
possession  was  the  one  claimed  to  have  been 
stolen. 

3.  Larceny  «=>62(2)— Want  of  consent  not  in- 
ferred from  other  circumstance^  where  own- 
er, though  a  witness,  did  not  testify  with  rsf- 

'     erenoe  thereto. 

Where  the  owner  of  alleged  stolen  proper- 
^  is  present  and  testified  before  the  jury,  and 
fails  ,to  give  direct  and  positive  testimony  as 
to  want  of  consent  to  the  talcing  of  the  proper- 
ty, such  want  of  consent  will  not  be  inferred 
from  other  circumstances  in  evidence. 

Appeal  from  District  Court,  McLennan 
County;  Richard  L  Mnnroe,  Judge. 

F.  S.  Hunt  was  C(»ivlcted  of  automobile 
theft,  and  be  appeals.  Reversed  and  re- 
manded. 

McCutcheon  &  <3hurch  and  Geo.  Clifton 
Edwards,  all  of  Dallas,  for  appellant. 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
SUte. 


HAWKINS,  J.  Conviction  was  for  theft 
of  an  automobile.  Punishment  was  assessed 
at  10  years  in  the  penitentiary. 

Shns,  an  accomplice,  testified  that  he  and 
appellant  stole  a  new  Ford  car  In  Waco  on  a 
certain  Saturday  night  from  a  certain  place 
described  by  him ;  that  they  carried  this  car 
out  in  the  country,  changed  the  motor  num- 
ber on  it,  and  put  a  highway  license  number 
on  It  which  had  prior  to  that  time  been  taken 
out  in  Bell  county  preparatory  for  use  on  a 
stolen  car;  that  It  was  taken  out  in  the 
name  of  J.  H.  Hlnes;  appellant  took,  the  car 
north,  and  afterwards  reported  to  witness 
that  he  had  sold  it  In  Dallas;  witness  was 
unable  to  recall  the  highway  license  number 
they  put  on  the  car,  or  the  motor  number; 
after  this  car  was  taken  they  discovered 
in  it  a  bathing  suit,  which  they  threw  away. 

The  owner  of  the  car,  Roy  Poole,  testified 
that  his  car  had  been  stolen  from  the  point 
where  Sims  claimed  he  and  Hunt  got  it. 
Poole  had  left  a  bathing  suit  in  his  car, 
which  he  never  saw  again.  This  car  was 
taken  on  June  12th.  On  June  17th  Powell 
bought  a  car  from  Hunt  in  Dallas,  bearing 
at  that  time  motor  number  S8S6427,  and 
license  number  490006.  Bunt  transferred  to 
Powell  a  state  license  purporting  to  have 
been  issued  to  J.  H.  Hlnes  by  the  Bell  coun- 
ty tax  collector,  bearing  numbers  correspond- 
ing to  the  ones  on  the  car.  This  license  was 
introduced  by  the  state.  Powell  sold  the  car 
to  Maxwell,  and  Poole  g^ot  It  back  from  Max- 
well. When  Poole  lost  his  car  a  tasseil 
which  had  been  pulled  oft  a  dress  was  in  it, 
and  when  the  car  was  recovered  this  same 
tasseil  was  found  under  one  "of  the  seats,  and 
it  was  partly  in  this  way  the  car  was  Iden- 
Ofled. 

This  Is  a  companion  case  to  two  other 
cases  against  Hunt  which  were  decided  in 
March  of  this  year,  229  S.  W.  869,  230  S.  W. 
406,  but  not  yet  [officially]  reported,  and 
many  questions  raised  In  this  case  were  de- 
cided, in  them,  and  will  not  be  discussed  at 
length  again. 

[1]  A  special  charge  was  requested,  di- 
recting the  jury  to  return  a  verdict  of  not 
guilty,  because  there  was  not  sufficient  evi- 
dence to  corroborate  the  accomplice.  There 
was  no  error  in  refuging  to  give  ithis  charge. 
We  believe  the  car  was  sufficiently  identified 
as  the  Poole  car,  and  appellant  was  found  tn 
the  possession  of  It  recently  after  the  theft, 
and  we  think  the  corroboration  sufficient. 

[2]  The  court  was  also  asked  to  charge  the 
jury  to  acquit  appellant,  unless  they  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  car  sold  to  Powell  belonged  to  Poole. 
This  charge  should  have  been  given.  See 
Hunt  Cases,  supra,  and  authorities  cited. 

The  charge  requested  with  reference  to 
the  effect  of  the  introduction  of  the  license 
receipt  in  evidence  was  erroneous;    but  a 
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charge  as  Indicated  In  tbe  otber  opinions 
should  have  been  giyen. 

Appellant's  contention  that  the  theft  of  an 
automobile  is  a  misdemeanor,  regardless  of 
the  value  of  the  car,  was  fully  discussed  in 
one  of  the  opinions  heretofore  rendered  In  a 
case  af^ainst  tbe  same  appellant,  and  there- 
fore will  not  be  discussed  again  here. 

We  have  expressed  our  views  upon  all 
questions,  save  one,  raised  by  the  record  In 
this  case,  in  the  other  cases  referred  to.  The 
records  are  very  similar,  and  some  of  the 
same  errors  appear  In  this  record  as  were 
disclosed  in  the  others. 

In  appellant's  motion  for  new  trial  he 
nrges  that  he  is  entitled  to  tbe  same: 

"Because  the  state  did  not  prove  as  required 
by  law,  positively,  and  in  terms,  the  want  of 
consent  requisite  to  conviction;  the  owner  of 
the  car  alleged  to  have  been  stolen  being  pres- 
ent and  testifying,  twice,  in  the  case,  for  the 
state." 

[3]  An  examination  of  the  statement  of 
facts  discloses  that  the  ground  for  tbe  mo- 
tion for  new  trial  is  well  taken.  While  Boy 
Poole,  the  owner  of  the  alleged  stolen  car, 
testified  to  all  the  circumstances  from  which 
the  Jury  might  Infer  .that  It  was  taken  with- 
out his  consent.  It  appears  that  at  no  time 
during  bis  examination  was  he  asked  in  re- 
gard to  Ills  want  of  consent.  If  the  state 
relied  upon  the  fact  that  the  circumstances 
might  Justify  the  conclusion  that  he  did  not 
consent,  it  was  not  sufBcient.  Where  the 
owner  of  the  alleged  stolen  property  is  pres- 
ent and  testifies  before  the  Jury,  and  falls  to 
give  direct  and  positive  testimony  as  to  his 
want  of  consent  to  the  taking  of  tbe  prop- 
erty, such  want  of  consent  will  not  be  infer- 
red from  other  circumstances  In  evidence. 
This  question  will  be  found  fully  discussed  in 
Caddell  v.  State,  49  Tex.  Cr.  R.  133,  00  S. 
W.  1014,  122  Am.  St.  Rep.  806,  in  wbldi  • 
great  many  cases  are  reviewed  and  cited. 

For  tbe  errors  herein  pointed  out,  and  oth- 
ers discussed  in  the  former  opinions  referred 
to,  the  judgment  is  reversed,  and  the  cause 
remanded. 


BEAN  V.  STATE.     (No.  6247.) 

(Court  of  Criminal  Appeals  of  Texas.    June  1, 
1921.) 

Homicide  €=>325— Failure  to  charge  on  law  of 
homloide   In   defense   of   one's   person   after 
threats  held  not  reversible  error. 
In  prosecution  for  murder  of  sister's  hus- 
band after  the  husband  had  assaulted  and  seri- 
ously injured  his  wife  and  had  threatened  to 
kill  her  entire  family,  and  after  the  wife  had 
taken  refuge  with  defendant,  in  which  defend- 
ant claimed  to  have  shot  from  liis  house  in  de- 
fense of  himself,  sister,  and  others  of  the  fam- 
ily while  deceased  was  advancing  toward  the 


house,  the  court's  failure  to  instmet  on  the  law 
of  homicide  in  defense  of  one's  person  in  a 
case  wherein  the  accused  relies  upon  threats 
accompanied  by  a  demonstration,  where  no 
special  charge  was  asked  correcting  the  omis* 
sion,  and  where  the  fatal  shot  and  the  inflic- 
tion of  the  injuries  from  which  death  appeared 
to  result  took  place  after  deceased  had  fled 
from  the  premises  pursued  by  defendant,  held 
not  reversible  error. 

Appeal  from  District  CJoTirt,  Polk  Cotmty; 
li.  Manry,  Judge. 

Isaac  Bean  was  ooDvlcted  of  murder,  and 
he  appeals.    Affirmed. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 

State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Polk  county  of  mur- 
der, and  his  punishment  fixed  at  confinement 
in  the  penitentiary  for  five  years. 

Appellant  killed  bis  brother-in-law.  The 
facts  showed  that  the  sister  of  appellant, 
wife  of  deceased,  bad  received  at  the  tatter's 
hands  continued  cruel  treatment  beginning 
soon  after  her  marriage  and  culminating 
shortly  before  this  homicide  in  a  brutal  as- 
sault upon  her  by  deceased  In  which  two  of 
her  ribs  were  broken  and  she  was  otherwise 
seriously  injured.  It  appears  that  after  said 
assault  she  escaped  from  her  home,  bid  in 
tbe  woods,  and  later  made  ber  way  to  ber 
father's  honse,  where  her  brother,  appellant 
herein,  lived.  Tbe  bad  reputation  of  de- 
ceased as  being  that  of  a  violent  and  danger- 
ous man  seemed  fully  proven,  and  it  was  in 
testimony  that  be  bad  repeatedly  threatened 
tbe  extermination  of  tbe  whole  Bean  family, 
stating  to  one  witness  that  he  was  going  to 
Livingston  and  get  a  Winchester  and  wipe 
out  the  whole  family,  and  to  another  that  be 
was  going  into  tbe  army,  but  that  before  he 
left  he  was  going  to  kill  out  tbe  whole  Bean 
family,  and  these  threats  bad  been  communi- 
cated to  appellant  before  the  homicide.  On 
tbe  night  in  question  deceased  came  to  tbe 
home  in  which  the  Bean  family  lived,  called 
out  from  tbe  gate,  and  demanded  to  see  bis  - 
wife.  She  came  to  the  door,  and  he  then 
commanded  ber  to  accompany  talm  home. 
She  turned  back  into  the  bouse,  and  be  ad- 
vanced toward  tbe  building  and  was  shot 
by  this  appellant  from  a  window.  Appellant 
Is  a  negro  boy  18  or  19  years  old,  and  the 
proof  further  shows  that,  after  shooting  at 
deceased  from  said  window,  he  pursued  the 
latter  a  distance  of  several  hundred  yards 
from  tbe  house,  finally  overtaking  him,  and 
that  be  then  shot  him  again,  clubbed  his  gun, 
and  beat  deceased  over  tbe  head  until  he  was 
dead  or  practically  so.  No  other  motive  ap- 
pears for  tbe  killing  than  that  appellant 
was  desirous  of  protecting  bis-  sister  and  his 
father's  family,  and  that  he  was  afraid  of 
deceased.     Tbe   record    ai^ears    before   us 
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without  a  bill  of  exceptions  either  to  the 
taking  or  rejection  of  evidence,  or  to  the 
charge  of  the  trial  court  The  trial  court 
did  not  snbmit  the  law  of  homicide  in  de- 
fense of  one's  person  in  a  case  wherein  the 
accused  relies  upon  threats  accompanied  by 
a  demonstration,  but,  Inasmuch  as  no  special 
charge  was  asl^ed  correcting  this  omission, 
and  in  view  of  the  further  fact  that  the  fatal 
shot,  or  the  infliction  of  the  injuries  from 
which  death  appeared  to  result,  took  place 
after  deceased  had  fled  from  the  premises, 
we  would  not  feel  at  liberty  to  hold  the  fail- 
ure to  give  said  charge  as  any  serious  error. 
The  jury  had  the  facts  before  them  and  saw 
fit  to  give  to  appellant  the  lowest  punisliment 
for  the  offense  charged. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 


THERIOT  V.  STATE. 


(No.  6240.) 

June  1, 


(Gonrt  of  Crimiiial  Appeals  of  Texas. 
1921.) 

1.  Homicide  <»s»309(4)— Evldenos  of  |>revlous 
difficulties  and  of  fear  and  axoKement  on  the 
part  of  acoused  held  to  require  submission  of 
the  issue  of  manslauohtor. 

Evidence  of  previous  diffieoltiea  and  of  fear 
and  excitement  of  defendant  accompanying  as- 
saults and  threats  by  deceased,  though  not  suf- 
ficient to  constitute  adequate  cause,  held',  on 
the  evidence,  to  require  the  submission  of  the 
issue  at  manslangtiter.  > 

2.  Witnesses  ®=>383 — Cannot  be  Impeached  as 
to  an  Immaterial  Hiatter. 

Where  defendant's  witness  on  cross-exam* 
ination  denied  that  he  had  made  a  statement 
that  defendant  would  get  the  deceased  and 
wouldn't  miss  him,  the  state  could  not  impeach 
such  witness  on  such  denial,  as  the  statement 
referred  to  was  a  mere  opinion  of  the  witness 
and  immaterial. 

S.  Criminal  law  «b»720(9)— Aranment  of  pros- 
Muting  attorney  based  on  Immateriai  testi- 
Bioiiy  baid  Inpropor. 

Beterence  by  Uie  prosecuting  attorney  in 
argument  to  immaterial  testimony  brought  out 
on  cross-examination  of  one  of  defendant's 
witnesses,  consisting  of  the  witness'  opinion 
that  defendant  would  kill  deceased,  was  improp- 
er and  called  for  admonition  from  the  court. 

4.  Criminal  law  •3>€33(2)  —  The  statute  re- 
quiring the  reading  of  the  indictment  held 
mandatory. 

Code  Or.  Proc.  IMl,  art  717,  requiring  the 
indictment  to  be  read  to  the  jury  on  the  trial 
Of  a  criminal  case,  is  mandatory  and  not  direc- 
tory merely. 

Appeal    from    District    Court,    Jefferson 
Oonnty;  B.  A.  McDowell,  Judge. 

Albert  Therlot  was  convicted  of  murder, 
mad  he  appeals.    Reversed  and  remanded. 


David  B.  (yPlel  and  C.  W.  Howth,  both  of 

Beaumont,  for  appellant 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Appellant  shot  and  killed 
Joseph  Luquette  for  which  he  Is  under  con- 
viction for  murder ;  punishment  fixed  at  con- 
finement in  the  penitentiary  for  five  years. 

There  Is  evidence  of  previous  difficulty, 
threats  on  the  part  of  the  deceased,  and  a 
demonstration  Immediately  preceding  the 
homicide  sufficient  to  raise  the  issue  of  self- 
defense  and  of  Intent  to  execute  the  threat 

Appropriate  instructions  were  given  nix>n 
the  subject  of  murder  and  self-defense,  in- 
cluding the  law  pertainihg  to  communiciCted 
threats. 

[1]  Complaint  is  made  of  the  failure  to 
instruct  the  Jury  on  the  law  of  manslaughter. 
Some  six  or  seven  months  preceding  the  hom- 
icide. Darby,  a  half-brother  of  the  appellant 
and  the  deceased,  engaged  in  a  difficulty  over 
an  alleged  written  communication  addressed 
hy  the  deceased  to  the  wife  of  Darby.  There 
was  evidence  that  some  three  days  before  the 
death  of  the  deceased,  while  Darby  and  ap- 
pellant were  together,  deceased  renewed  the 
difficulty,  accompanied  by  a  simple  assault 
upon  the  appellant  and  threats  to  take  the 
life  of  both.    Darby  flred  at  deceased. 

It  seems  that  the  appellant  and  the  de- 
ceased were  employees  of  a  refining  company, 
and  that  on  the  day  of  the  homicide  appe- 
lant went  to  the  plant  of  the  company  to  re- 
ceive his  wages.  The  deceased,  according  to 
the  evidence  of  several  witnesses,  seeing  the 
appellant,  approached  him,  caught  him  by 
the  shoulders  and  turned  him  around,  and  In 
an  angry  manner  declared  that  he  would 
then  settle  the  argument    One  witness  said: 

"This  young  man,  the  defendant,  appeared  to 
be  very  much  excited  and  afraid.  He  impressed 
me  as  being  afraid  of  the  dead  man.  I  think 
the  other  man  was  larger  and  stronger  than 
this  boy,  and  he  looked  to  be  weU  built  and  a 
matured  man.  He  appeared  to  be  angry,  and 
appellant  impressed  me  as  wanting  to  avoid 
trouble." 

Appellant  was  about  18  years  of  age,  while 
the  deceased  was  about  21  years  old. 

The  appellant  said  that  as  he  was  walking 
to  the  street  car  with  a  number  of  others, 
the  deceased  approached  him,  grabbed  him 
by  the  shoulder  and  turned  binn  around,  and 
said: 

"Well,  here's  where  we  settle  that  argument 
You  and  your  brother  shot  at  me  and  missed 
me.    I  would  Just  as  well  be  dead  as  not." 

The  deceased,  according  to  the  appellant 
looked  angry,  and  appellant  believed  that  he 
was  about  to  be  shot ;  that  the  deceased  walk- 
ed back  and  forth  several  times  continuing 
his  conversation ;   that  immediately  before  the 
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shot  was  flred,  deceased  walked  away,  and 
upon  Ilia  return,  made  a  quick  move  indicat- 
ing that  he  was  going  to  shoot  and  kill  appel- 
lant;  that  appellant  then  shot  him. 

It  was  appellant's  contention  that  bearing 
upon  the  issue  of  manslaughter  was  the  eri- 
dence  of  Ukrevious  difficulty,  communicated 
threats,  and  hostile  demonstrations  (Wil- 
liams ▼.  State,  ei  Tex.  Cr.  B.  356,  136  S.  W. 
771),  evidence  of  sudden  meeting,  fear,  and  ex- 
citement upon  the  part  of  the  accused  (Ander- 
son T.  State,  60  Tex.  Cr.  R.  314,  131  S.  W. 
1124 ;  Howard  v.  State,  23  Tex.  App.  205, 5  S. 
W.  231).  There  was  also  evidence  of  an  as- 
sault and  battery  committed  by  the  deceased 
Immediately  before  tiie  homicide,  and  threat- 
ening words  and  conduct  Doubtless,  singly, 
neither  the  assault  nor  any  one  of  the  matters 
mentioned  might  be  adequate  cause,  but  tak- 
en collectively,  and  viewed  in  the  light  of  the 
previous  relation  between  the  appellant  and 
deceased,  we  think  the  court  was  not  war- 
ranted in  refusing  appellant's  request  to  sub- 
mit to  the  Jury  the  Issue  of  manslaughter. 
WadUngton  v.  State,  19  Tex.  App.  274 ;  Has- 
ten ▼.  States  71  Tex.  Cr.  B.  608,  160  S.  W. 
693;  Beed  t.  States  9  Tex.  App.  318;  Buther- 
ford  T.  State,  16  Tex.  App.  247;  Nelson  r. 
State,  48  Tex.  Or.  B.  274,  87  8.  W.  143; 
Pickens  r.  State,  86  Tex.  Cr.  B.  657.  218  S. 
W.  75a 

[2,3]  The  witness  Verette,  for  the  appel- 
lant, was  asked  by  the  state's  counsel,  upon 
cross-examination,  if  he  had  not  said  to  one 
Bohlln  that  Frank  Darby  "bad  shot  at  a  fel- 
low and  had  missed  him,  but  that  Darby's 
brother  would  get  him  and  wouldn't  miss 
him."  The  witness  having  denied  making 
this  statement,  Bohlln  was  called  and  testl- 
fled  that  Verette  had  made  the  statement. 
So  far  as  the  Inquiry  made  of  Verette  bore 
upon  the  issues  involved,  it  sought  to  obtain 
his  opinion  that  the  appellant  would  shoot 
the  deceased  and  would  not  miss  him.  The 
opinion  of  Verette  to  this  effect  was  not  ma- 
terial or  legitimate  testimony.  The  impeach- 
ment of  him  was  not  authorized.  Drake  v. 
State,  29  Tex.  App.  270,  15  S.  W.  725,  and 
other  cases  collated  In  Branch's  Ann.  Penal 
Code,  {  175.  The  testimony  thus  adduced 
was  used  against  the  appellant  in  argument, 
the  prosecution  seeking  to  draw  therefrom 
the  inference  that  Verette  had  made  the 
statement,  which  he  denied,  and  which  was 
attributed  to  him  by  the  witness  Bohlln,  and 
that  in  making  it  he  was  acting  upon  Infor- 
mation obtained  from  the  appellant  We  find 
no  evidence  to  support  this  Inference  and  are 
of  the  opinion  that  the  use  made  of  the  tes- 
tinumy  was  improper.  Bven  from  the  state's 
standpoint,  the  evidence  had  no  place  in  the 
record  other  than  to  discredit  Verette,  and 
could  not  have  been  available  as  a  substan- 
tive fact  against  the  appellant  The  court, 
on  appellant's  request,  should  have  admonish- 
ed the  lury  to  disregard  the  argument    Bk- 


ception  was  made  to  the  ruling  of  the  court 
In  the  admission  of  the  testimony  and  the 
use  made  of  it,  and  is  properly  brought  for- 
ward for  review. 

[4]  To  one  of  appellant's  bill  of  exceptions, 
the  court  apjpends  tl)^e  following  qualifica- 
tion: 

"When  this  case  was  called  for  trial  and  aft- 
er announcement  of  ready  by  state  and  defend- 
ant the  defendant  was  by  the  county  attorney 
duly  arraigned,  duly  entered  the  plea  of  not 
guilty.  But  after  the  Impaneling  of  the  Jury  the 
indictment  was  not  read  to  the  jury.  But  the 
defendant  having  shown  no  injury  sufCered  by 
hlin  by  reason  of  the  failure  to  read  said  in- 
dictment and  the  court  l>elieving  the  atatnto 
on  this  subject  to  be  directory,  the  motion  for  • 
new  trial  was  ovcrmled." 

Code  Cr.  Proc.  1911,  art  717,  dedates,  con- 
cerning the  method  of  trial,  that — 

"A  jury  having  been  impaneled  in  any  crimi- 
nal action,  the  cans*  shall  proceed  to  trial  in 
the  following  order:  (1)  The  indictment  or  in- 
formation shall  be  read  to  the  jury  by  the  dis- 
trict or  county  attorney.  (2)  The  special  pleas, 
if  any,  shall  be  read  by  the  defendant's  coun- 
sel, and  if  the  plea  of  not  guilty  is  also  relied 
upon,  it  shall  also  be  stated." 

The  character  of  subdivision  1  of  this  stat- 
nte,  whether  mandatory  or  directory,  has 
been  the  subject  of  Judicial  interpretation. 
In  Wilklns  v.  State,  16  Tex.  App.  420,  the  pro- 
vision was' held  mandatory.    The  court  said: 

"We  are  of  the  opinion  that  a  failure  to  read 
to  the  Jury,  on  the  trial  of  a  felony  case,  the 
indictment,  must  be  regarded  as  an  omiBsion 
from  which  we  must  apprehend  that  injury  may 
have  resulted  to  the  defendant  •  •  •  We 
think  the  reading  of  the  Indictment  to  the  trial 
jury,  in  a  felony  case,  is  mandatory  and  essen- 
tial, and  that  were  we  to  hold  to  the  contrary, 
it  would  be  establisbing  a  loose  and  dangerous 
practice,  and  one  wliich  would  be  in  direct  con- 
travention to  the  idainly  expressed  will  of  the ' 
Legislature." 

Commenting  upon  this  and  other  cases  to 
the  same  effect.  Judge  Ramsey,  in  writing  the 
opinion  of  this  court  in  Essary  v.  State,  53 
Tex.  Cr.  R,  608,  111  S.  W.  92n,  said: 

"The  indictment  is  the  basis  for  the  prosecu- 
tion. Among  other  things,  its  office  is  to  in- 
form the  appellant  of  the  charge  laid  against 
him  and  one  of  the  purposes  of  the  requirement 
that  it  shall  be  read  to  the  jury  at  the  beginning 
of  the  prosecution  is  to  inform  them  in  precise 
terms  of  the  particular  charge  laid  against  the 
defendant  on  triaL  His  plea  thereto  makes  the 
issue.  While  it  may  be  thought  tliat  this  gronnd 
of  objection  is  in  ite  nature  quite  teclmical,  it 
is,  nevertheless,  the  right  of  every  defendant 
to  have  the  charge  read  against  him  and  to 
have  his  plea  entered  therein.  Such  is  the  ex- 
press provision  of  our  statute  and  this  right 
has  been  recognized  time  out  of  mind  by  all 
the  decisions  of  this  court.  It  is  of  such  a  sub- 
stantial natore  that  in  ell  the  decisions  of  tiiis 
court  it  has  been  treated  and  regarded  as  man- 
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datory.  That  it  can  b«  waived  ic  well  estab- 
lished but  such  a  waiver  cannot  be  inferred  but 
in  a  case  where  the  statute  has  been  disregard- 
ed the  burden  rests  upon  the  state  to  show  sucfa 
conduct  and  acts  upon  the  part  of  the  defendant 
as  may,  in  fairness,  be  treated  and  regarded 
as  a  waiver.  In  a  case  Involving  life  and  death, 
it  ia  always  unsafe  to  depart  from  that  order 
of  procedure  established  by  law  in  this  state. 
This,  it  (dearly  appears,  was  done  in  this  case. 
No  reason  is  given  why  it  was  so  done  except 
as  we  may  infer  that  tiie  failure  to  follow  the 
statute  was  the  result  of  mistake  or  inadver- 
tence. When  discovered  the  error  was  not 
cured  by  the  reintroduction  of  the  testimony  or 
any  ofFer  so  to  do,  and  under  the  rule  obtaining 
in  this  state  for  all  these  years,  the  failure  to 
observe  this  mandatory  provision  regulating 
the  control  of  trials,  must  be  held,  as  we  do 
now  hold  to  be,  in  itself,  violative  of  his  rights 
and  hurtful  t«  his  interest." 

The  state,  through  its  Assistant  Attorney 
General,  concedes  that  the  learned  trial 
Judge  -was  In  error  in  refusing  a  new  trial 
upon  the  ground  that  it  was  afflrmatively 
shown  that  the  indictment  was  not  read  to 
the  Jury  which  tried  and  rendered  against 
him  the  verdict  of  gnilty.  We  are  con- 
strained, In  view  of  the  record  before  us  and 
the  precedents  cited,  to  concur  In  this  view. 
■  For  this  and  the  other  errors  to  which  we 
have  adverted,  the  Judgment  of  the  trial 
court  la  reversed  and  the  cause  remanded. 


SHIELDS  V.  STATE.    (No.  6105.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  1, 
1921.) 

1.  Homloide  <8=>28l— Dead  bodies  not  exhnm- 
ed  for  examlnatloR  onless  Justlee  demands. 

Exhuming  and  examination  of  bodies  in 
homicide  cases  ought  not  to  be  allowed  in  any 
case,  unless  it  is  imperatively  demanded  under 
the  drcnmstances  and  is  necessary  for  the  due 
administration  of  Justice. 

2.  HomlcMo  «S326I— Exhnmatloi  of  body  held 
■ot  Imperatively  demanded. 

In  a  homicide  ease  where  defendant's  theory 
of  the  killing  of  her  husband  was  that  he  was 
standing  up  and  the  state's  theory  was  that  he 
was  lying  in  bed,  held,  that  court  did  not  err  in 
denying  a  motion  that  the  body  of  deceased  be 
exhumed  so  as  to  ascertain  for  the  purpose  of 
the  Jury's  knowledge  the  course  of  a  wound. 

S.  Criminal  law  «=» 1 1 86 (I)— Cause  not  rovers- 
ed  unless  wrong  may  be  righted  on  another 
trial. 

Before  the  Court  of  Criminal  Appeals  will 
order  a  reversal  of  a  cause  and  entail  the  de- 
lay and  expense  of  another  trial,  it  must  be- 
lieve that  wrong  has  been  done  whidt  can  be 
righted  on  another  trial. 
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4.  Homicide  ®s>340 (4)— Errors  In  diarge  as  to 
murder  Immaterial,  where  conviction  was  for 
manslaughter. 

Errors  in  charge  as  to  matters  relating  to 
the  law  of  murder  and  the  law  of  manslaughter 
are  Immaterial  on  appeal,  where  defendant  was 
convicted  of  manslaughter  and  her  punishment 
fixed  at  the  minimian  allowed  by  statute. 

5.  Homicide  «s»3aO(2)  —  Charge  relative  to 
throats  hold  not  snbjeet  to  oritloisni. 

Defendant  in  homidde  case  could  not  crit- 
idze  a  charge  relative  to  threats,  where  the 
jury  was  pointedly  told  that  If  deceased  had 
made  threats  against  defendant  and  it  appeared 
to  her  from  her  standpoint  at  the  time  that  by 
nets,  or  words  coupled  with  acts,  he  manifested 
an  intention  to  execute  such  threats,  she  would 
be  justified  in  killing  him  and  should  he  ac- 
quitted. 

6.  Crlffllnai  law  «es673(2)  —  Special  charge 
bold  to  cure  error. 

There  was  no  error  in  failing  to  limit  pur- 
pose for  which  evidence  that  defendant  had 
been  indicted  for  a  felony  was  admitted,  where 
a  spedal  charge  on  the  matter  was  requested 
and  given. 

7.  Criminal  law  <&=>  1 090(1 2, 13)— Matters  nof 
supported  by  bill  of  exceptions  not  oonsldered. 

Complaints  of  matters  of  argument  and  of 
misconduct  of  the  jury,  which  are  not  supported 
in  the  record  by  bills  of  exception  setting  forth 
such  matters,  cannot  be  considered  on  appeal. 

Appeal  from  District  Court,  Potter  County ; 
Henry  S.  Bishop,  Judge. 

Sallle  Shields  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

A.  M.  Mood,  of  Amarillo,  for  appellant. 
R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  Appellant  was  convicted 
In  the  district  court  of  Potter  county  of  man- 
slaughter, and  ber  punishment  flxed  at  two 
years'  confinement  In  the  penitentiary. 

All  the  parties  to  the  tragedy  were  ne- 
groes. Appellant  was  indicted  for  the  mur- 
der of  her  husband.  A  special  venire  of  75 
Jurors  was  ordered  upon  motion  of  appellant. 
When  the  case  was  called  for  trial,  she 
moved  to  quash  the  venire  and  the  return 
thereon  because  not  drawn,  executed,  and 
returned  as  required  by  law.  This  com- 
plaint narrowed  down  to  the  proposition  that 
the  return  of  the  officer  as  to  certain  absent 
veniremen  was  insufficient  The  court  over- 
ruled the  motion,  directing  that  the  sheriff 
amend  the  return,  which  order  was  obeyed; 
the  amendment  appearing  to  be  filed  on  the 
following  day.  No  objection  was  made  to 
proceeding  before  such  amendment  was 
made,  and  no  complaint  appears  to  be  made 
of  the  amended  return  in  so  far  as  same 
showed  the  diligence  used  by  the  sheriff  in 
attempting  to  serve  said  absent  veniremen; 
but  complaint  Is  made  of  the  language  used 
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by  said  officer  in  maldng  said  amended  re- 
turn, which  we  deem  without  support,  and  a 
discussion  of  which  would  be  of  no  value. 

At  the  close  of  appellant's  testimony  In 
chief  she  presented  to  the  court  the  following 
motion : 

"Cornea  now  defendant,  by  her  attorney,  A. 
M.  Mood,  at  the  dose  of  her  testimony  in  chief, 
save  the  defendant  herself,  and  showa  to  the 
conrt  that  the  defendant  has  used  every  effort 
and  diligence  on  ^her  part,  and  has  examined 
carefully  all  persons  that  she  is  advised  knows 
anything  relative  to  the  wounds  that  were  on 
the  deceased,  and  the  recollection  of  the  nnder- 
taker  being  of  a  more  or  less  uncertain  nature, 
the  defendant  now  here  moves  that  the  court 
order  a  proper  of&cer  or  commissioner  or  ap- 
pointee of  the  court  to  exhume  the  body  of 
Will  Shields  and  ascertain  for  the  purpose' of 
this  jnry's  knowledge  the  course  of  the  one 
wound  that  went  clear  through  this  negro's  body 
in  particular,  and  as  well  as  to  advise  the  jury 
as  to  the  location  of  the  entrance  definitely  of 
the  other  wounds,  and  for  cause  and  reason  for 
audi  motion  this  defendant  would  show  to  the 
court  that  she  believes  that  on  account  of  the 
theory  of  the  state  and  the  defendant  in  this 
case  that  the  exact  location  particularly  of  the 
exit  and  entrance  of  the  one  wound  is  highly 
material  to  her  theory  of  defense  in  this  case." 

ThlB  motion  was  overruled,  and  such  ac- 
tion Is  urged  as  error.  As  sustaining  her 
contention  that  said  motion  should  have  been 
granted,  appellant  cites  the  case  of  Gray  t. 
State,  66  Tex.  Cr.  B.  90,  114  S.  W.  635,  22 
Ia  B.  A.  (N.  S.)  613.  In  that  case  there  was 
a  sharp  conflict  as  to  whether  deceased  was 
shot  in  the  front  or  the  back,  and  the  ac- 
cused claimed  that  each  of  the  bullets  fired 
by  blm  at  deceased  were  still  in  his  body 
and  tliat  an  autopsy  would  reveal  the  pres- 
ence of  all  of  same. 

[1,2]  Discussing  the  circnmstances  under 
whidi  the  repose  of  the  dead  should  be  dis- 
turbed in  order  to  make  an  examination  such 
as  is  here  desired,  the  learned  judge,  writing 
the  opinion  for  this  court  in  the  Gray  Case, 
said: 

"It  ought  not  to  be  allowed  in  any  case  un- 
less it  was  imperatively  demanded  nnder  the 
circamstances,  and  wrb  necessary  for  the  due 
administration  of  justice." 

We  are  in  accord  with  this  holding,  but 
not  with  its  application  to  the  Instant  case. 
The  bill  taken  to  the  refusal  of  said  motion 
In  the  case  before  us,  states  that  the  theory 
of  the  state  was  that  the  deceased  was  lying 
in  bed  when  shot;  that  of  appellant  was  that 
both  were  on  their  feet  and  deceased  was 
coming  at  her  when  she  shot  him.  Conced- 
ing these  to  be  the  respective  theories  of  the 
state  and  the  defense,  the  question  arises: 
What  could  be  revealed  by  the  autopsy  re- 
quested, for  or  against  either  side?  Appel- 
lant's theory  as  to  the  bullet  wounds  would 
appear  to  be  set  out  in  a  statement  made  bj 


the  undertaker,  who  was  a  defense  witness, 
to  the  attorney  for  the  appellant,  which  is 
as  follows: 

"When  you  attempt  to  refresh  my  memory 
by  asking  me  if  it  is  not  true  that  I  conveyed  it 
to  you  that  there  was  one  wound  a  little  above 
his'  right  nipple  that  went  clear  through  his 
body,  practically  straight,  one  down  here  about 
the  pit  of  his  stomach  that  did  not  go  through 
him,  and  one  wound  in  his  arm:  Those  loca- 
tions in  my  mind  at  this  time  are  apparently 
correct  as  to  entry  of  the  bullets,  but  as  to  what 
bullets  came  out  I  could  not  say  relative  to 
those,  if  any." 

This  testimony  of  the  undertaker  was  cor- 
roborated by  his  assistant,  who  said  he  saw 
an  exit  bullet  hole  in  deceased's  back,  high 
up;  and  also  by  the  sheriff,  who  testified 
that  deceased  had  a  bullet  bole  near  the  pit 
of  his  stomach,  one  In  his  arm,  and  one  in 
his  breast  which,  according  to  witness'  best 
recollection,  went  straight  through  the  body. 
No  other  witnesses  testified  as  to  the  wounds, 
bullet  boles,  or  anything  of  that  kind;  nor 
did  the  state  by  direct  testimony  or  cross-ex- 
amination of  any  witness  with  reference  to 
bullet  holes,  or  the  exit  or  entrance  of  bul- 
lets. In  any  way  appear  to  thus  controvert 
the  testimony  just  mentioned.  The  sheriff 
was  the  only  state  witness,  and  his  testi- 
mony on  this  point  was  in  line  with  the 
theory  of  appellant  as  stated. 

We  confess  ourselves  at  a  loss  to  see  tbe 
need  for  additional  testimony  on  behalf  of 
appellant,  on  a  matter  about  which  all  the 
evidence  as  to  bullet  boles  was  corroborative 
of  appellant's  theory.  What  could  she  ex- 
pect from  the  autopsy?  Human  experience 
demonstrates  that  one  lying  In  bed  reclines 
on  one  side  or  the  other,  or  partially  so,  as 
much  or  more  than  on  the  back  or  stomach. 
A  bullet  fired  from  a  pistol  in  the  bands  of 
one  facing  such  bed  would  appear  to  be  as 
apt  to  go  straight  through  the  liody  of  one 
lying  on  his  side  in  such  bed,  as  it  would  if 
the  parties  were  standing  facing  each  oth- 
er. The  state  made  no  contention  that  de- 
ceased was  shot  In  the  back,  nor  that  he  was 
lying  on  his  back  in  bed  when  shot,  nor  that 
the  wounds  were  other  than  as  shown  above. 

Again,  examining  appellant's  own  testi- 
mony, she  said  deceased  was  comlni;  toward 
her  when  she  shot  him,  but  made  no  mention 
of  the  position  of  his  body,  whether  straight 
or  stooped,  directly  facing  her,  or  at  an  an- 
gle ;  nor  does  she  say  how  she  held  the  pis- 
tol, whether  about  at  a  height  that  would 
make  a  bullet  striking  the  breast  go  straight 
through,  or  otherwise. 

[3J  Conceding  that  such  autopsy  would 
show  that  deceased  was  struck  in  the  breast 
by  a  bullet  that  went  straight  through  his 
body,  and  by  another  bullet  at  or  near  the 
pit  of  bis  stomach,  and  by  one  in  the  arm, 
what  conflict  of  evidence  would  be  settled  or 
effected  by  testimony  of  these  facts?    What 
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stronger  proof  would  thia  be  of  the  fact  that 
deceased  was  advancing  upon  appellant,  than 
that  be  was  lying  on  one  side  in  the  bed  when 
shot?  Before  this  court  would  order  a  re- 
versal of  a  cause,  and  jentail  the  delay  and 
expense  of  another  trial,  we  must  believe 
wrong  has  been  done  which  can  be  righted 
on  another  trial.  Reverting  to  the  opinion 
of  Judge  Bamsey  in  the  Gray  Case,  supra, 
and  applying  it,  we  think  this  motion  was 
properly  refused  because  not  imperatively 
demanded  under  the  circumstances,  and  noi 
necessary  for  the  due  administration  of  Jus- 
tice. 

[4]  Appellant  excepted  to  the  court's 
charge  for  many  reasons,  but  most  of  said 
jBxceptions  were  to  matters  relating  to  the 
law  of  murder  and  to  alleged  errors  in  sub- 
mitting the  law  of  manslaughter,  all  of 
which  questions  pass  out  of  our  considera- 
tion inasmuch  as  appellant  was  convicted 
of  manslaughter  and  her  punishment  fixed  at 
the  minimum  allowed  by  statute. 

[i]  We  do  not  think  paragraph  5  of  the 
court's  charge  open  to  the  criticism  that  it 
failed  to  apply  the  law  relative  to  threats, 
to  the  facts.  Same  pointedly  told  the  Jury 
that  If  deceased  had  made  threats  against 
appellant,  and  it  appeared  to  her  from  her 
standpoint  at  the  time  that  by  acts,  or  words 
coupled  with  acts,  he  manifested  an  inten- 
tion to  execute  such  threats,  she  would  be 
Justified  In  killing  him  and  should  be  ac- 
quitted. 

[6]  An  exception  was  taken  to  the  failure 
of  the  trial  court  to  limit  the  purpose  for 
which  evidence  of  the  fact  that  appellant 
had  been  Indicted  for  a  felony  was  admitted ; 
but.  Inasmuch  as  a  special  charge  to  this  ef- 
fect was  requested  and  given,  no  error  is 
shown. 

[7]  In  her  brief  appellant  makes  complaint 
of  some  matters  of  argument  and  of  miscon- 
duct of  the  Jury  which  are  not  supported  in 
the  record  by  any  bUls  of  exception  setting 
forth  such  matters,  and  therefore  such  ques- 
tions STe  not  properly  before  us  for  consld- 
eratlon. 

Blinding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  will  be  affirmed. 


Ex  parte  ORADINOTON  et  al.    (No.  6339.) 

(Coort  of  Criminal  Appeals  of  Texas.    June  1, 
1921.) 

I.  Extradition  «=»34  —  Requisition  paper  most 
be  accompanied  by  oertifled  oepy  of  aildavtt 
or  Indhrtnent. 
Under  Act  Cong.   Feb.  12,  179S,i  on  the 
■nbjeet  of  extraditioii,  it  is  absolutely  neces- 
sary and  is  an  eaeendal  prerequisite  that  a  req- 
uisition  paper  be   acoompanied  by   a  certified 
copy  of  the  affidavit  or  indictment. 


2.  Habeas  corpus  ®=38S(i) —  Burden  held  on 
relator  to  show  that  warrant  of  extradition 
was  not  based  on  proper  affidavit. 
Where  extradition  warrant  issued  by  Gov- 
ernor' contained  the  recital,  "And  whereas, 
said  demand  is  accompanied  by  a  copy  of  said 
affidavit,  duly  certified  as  authentic,  by  the  Gov- 
ernor of  said  state,"  a  presumption  arose  in 
favor  of  the  legality  of  the  extradition  war- 
rant, and  the  burden  was  on  the  alleged  fugi- 
tive to  show  in  a  habeas  corpus  proceeding  that 
no  proper  affidavit  accompanied  the  requisition 
papers  and  that  the  Governor  was  not  in  pos- 
session of  the  proper  papers  anthorizang  the  is- 
suAice  of  the  warrant. 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;  S.  G.  Tayloe,  Judge. 

Proceeding  In  habeas  corpus  by  Laura 
Gradington  and  another  to  obtain  release 
from  custody.  From  a  Judgment  remand- 
ing them  to  the  custody  of  the  sheriff,  they 
appeal.    Affirmed. 

Linden  &  Martin,  of  San  Antonio,  for  ap- 
pellants. 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  On  March  30,  1921,  rela- 
tors filed  an  application  for  writ  of  habeas 
corpus  before  Hon.  S.  G.  Tayloe,  Judge  of  the 
Fourty-Flfth  district  court  of  Bexar  county, 
Tex.  The  applications  were  in  proper  form 
and  will  not  be  set  out  in  full.  The  applica- 
tions were  granted,  and  In  response  John  W. 
Tobln,  sherifT  of  Bexar  county,  responded 
that  he  was  holding  the  relators  by  virtue  of 
an  extradition  warrant  issued  by  the  Go,v- 
emor  of  Texas,  directing  delivery  of  the  par- 
ties to  Robert  B.  Stubbs,  agent  of  the  state 
of  Louisiana,  to  convey  the  relators  back  to 
that  state  for  trial. 

Prior  to  the  Issuance  of  the  extradition 
warrant,  an  affidavit  had  been  filed  before  a 
Justice  of  the  peace  of  Bexar  county  to  the 
effect  that  the  relators  were  fugitives  from 
Justice  from  the  state  of  Louisiana,  and  they 
were  held  temporarily  under  this  affidavit. 

The  record  seems  to  show  that  the  hearing 
upon  the  application  was  begun  on  April  8, 
but  was  continued  or  postponed  until  a  later 
date.  At  the  time  of  the  first  hearing  It  is 
made  to  appear  from  the  record  that  the  req- 
uisition issued  by  the  Governor  of  Louisiana 
recited  that  the  relators  were  charged  by 
"information"  In  the  state  of  Louisiana,  and 
that  a  certified  copy  of  the  Information  ac- 
companied the  requisition.  The  warrant  of 
extradition  Issued  by  the  Governor  of  the 
State  of  Texas  upon  that  requisition  follow- 
ed the  recital  In  the  requisition,  and  recited 
that  a  copy  of  the  information  accomi>anies 
the  requisition. 

We  may  infer  that  between  the  origlnat 
hearing,  wUch  was  begun  on  April  8,  and  the 
final  hearing,  the  Texas  authorities  holding 
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the  relators  ascertained  tbat  a  requisition 
could  not  be  honored  by  the  Oovemor  of  this 
state  unless  it  was  accompanied  by  a  certi- 
fied copy  of  an  "Indictment"  or  "affidavit" 
charging  an  ofTense  against  relators  In  the 
demanding  state;  and  that  the  authorities 
sought  from  the  Qovernor  of  Iioulslana  a  new 
requisition  on  the  Governor  of  Texas,  ac- 
companied by  a  certified  copy  of  an  affidavit, 
upon  wlilch  new  requisition  the  Governor  of 
Texas  Issued  a  new  extradition  warrant,  and 
the  sberitr  of  Bexar  county,  by  an  amended 
answer,  set  up  the  fact  ibat  he  was  holding 
the  relators  under  the  last  extradltiwi  war^ 
rant  which  had  been  placed  in  his  hands. 
Upon  the  final  hearing  of  the  matter  on  April 
SO,  the  relators  were  remanded  to  the  cus- 
tody of  John  W.  Tobin,  sheriCF  of  Bexar  coun- 
ty, from  which  Judgment  they  appealed  to 
this  court. 

There  appears  in  the  statement  of  facts  niv 
on  the  final  hearing  the  following  requisition 
from  the  Gov^nor  of  Louisiana. 

"Exhibit  G. 

"State  of  Louisiana. 

"Executive  Department. 

"The  Governor  of  the  State  of  LonUiana  to  the 
Governor  of  State  of  Texas: 

"Whereas,  Ora  Jackson,  alias  Ora  Jefferson, 
and  Laura  Grandington  (colored)  stand  charg- 
ed in  the  parish  of  Orleans  in  this  state,  with 
the  crime  of  larceny  from  the  person,  by  affi- 
davit, and  it  has  been  represented  to  me  that 
tbey  have  fled  from  justice  and  have  taken 
refuge  in  the  state  of  Texas. 

"And,  whereas,  agreeably  to  the  Constitution 
of  the  United  States,  and  an  act  of  Congress 
passed  February  12,  1793,  I  hare  made  applica- 
tion to  his  Excellency  the  Governor  of  the 
State  of  Texas  for  the  surrender  of  the  said 
parties  fugitive  from  justice,  and  have  also,  in 
pursuance  of  the  powers  vested  in  me  by  law, 
appointed  Robert  B.  Stubbs,  agent  on  the  part 
of  the  state  of  Louisiana,  for  the  purpose  of 
receiving  the  said  parties  from  the  constituted 
authorities  of  the  said  state  of  Texas  whenever 
they  shall  have  been  surrendered  in  accordance 
with  such  application,  and  bringing  them  into 
this  state  to  be  dealt  with  according  to  law. 

"These  are  therefore  to  request  and  require 
all  persons  to  permit  the  said  Robert  B.  Stubbs, 
agent,  as  aforesaid,  to  execute  the  trust  im- 
posed on  him  and  to  render  all  lawful  and  nee- 
essary  assistance  in  the  premises. 

'"This  state  will  not  be  responsible  for  any 
expense  attending  the  execution  of  the  requi- 
sition for  the  arrest  and  delivery  of  fugitives 
from  justice. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  caused  to  be  affixed  the  Great  Seal 
of  the  State  of  Louisiana. 

"Witness  John  M.  Parker,  Governor  of  our 
said  state,  at  the  city  of  Baton  Rouge,  this  the 
11th  day  of  April  in  the  year  of  our  Lord  nine- 
teen hundred  and  twenty-one  and  of  the  Inde- 
pendence of  the  United  States  of  America  the 
one  hundred  and  forty-fifth,  and  of  the  state  of 
Louisiana  one  hundred  and  ninth.    By  the  Gov- 


ernor.  Jno.  M.  Parker.   B.  B.  Vlower,  Asst. 
Secretary  of  BtaU.    [Seat]" 

And  following  that  the  extradition  warrant 
issued  by  the  Governor  of  the  State  of  Texas, 
as  follows: 

"Exhibit  F. 

"In  the  Name  and  by  the  Authority  o<  tha 
State  »t  Texas. 

"Executive  Department. 

"To  All  and  Singular  the  Sheriffs,  Constables, 
and  Other  Civil  Officers  of  Said  State: 

"Whereas,  it  has  been  made  known  to  me  by 
the  Governor  of  the  State  of  Louisiana  that  Ora 
Jackson,  alias  Ora  Jefferson,  and  Laura  Grand- 
ington (colored)  stand  charged  by  affidavit  be- 
fore the  proper  authorities,  with  the  crime  of 
larceny  from  the  person  committed  in  said 
state  and  that  the  said  defendants  have  taken 
refuge  in  the  state  of  Texas;  and  whereas,  th« 
said  Governor,  in  pursuance  of  the  Constitution 
and  laws  of  the  United  States,  bad  demanded  of 
me  that  I  cause  the  said  fugitives  to  be  ar- 
rested and  delivered  to  Robert  B.  Stubbs,  who 
Is,  as  is  satisfactorly  shown,  duly  authorized  to 
receive  them  into  custody  and  convey  them 
back  to  said  state;  and  whereas,  said  demand 
is  accompanied  by  copy  of  said  affidavit  duly 
certified  as  authentic  by  the  Governor  of  said 
state: 

"Now,  therefore,  I,  Pat  M.  Neif,  Governor  of 
Texas,  by  virtue  of  the  authority  vested  in  me 
by  the  Constitution  and  laws  of  this  state,  and 
the  United  States,  do  issue  this  my  warrant, 
commanding  all  sheriffs,  constables,  and  other 
civil  officers  of  this  state,  to  arrest  and  sid 
and  assist  in  arresting  said  fugitives  and  to 
deliver  them  when  arrested  to  the  said  agent 
in  order  that  they  may  be  taken  back  to  said 
state  to  be  deslt  with  for  said  crime. 

"In  testimony  whereof,  I  have  hereunto  sign- 
ed my  name  and  have  caused  the  Seal  of  State 
to  be  hereon  impressed  at  Austin,  Tex.,  this 
14th  day  of  April,  A.  D.  1921.  By  the  Gov- 
ernor. Pat  M.  Neff,  Governor.  B.  T.  Staple, 
Secretary  of  State.    [Seal.]" 

The  affidarit  which  Is  required  to  accom- 
pany the  requisition  was  not  introduced  la 
evidence,  and  the  contention  of  relators  be- 
fore this  court  is  that,  because  the  record 
fails  to  show  that  the  reqnislticHi  was  accom- 
panied by  a  certified  copy  of  Ihe  affidavit, 
relators  should  be  discharged. 

[1]  Under  the  act  of  Congress  (1  Stat.  S02) 
on  the  subject  of  extradition,  it  is  absolute- 
ly necessary  and  is  an  essential  prerequisite 
that  the  requisition  paper  be  accompanied  by 
a  certified  copy  of  the  affidavit  or  indictment 
That  has  long  been  the  settled  law,  both  by 
the  decisions  of  this  state  and  the  United 
States.  See  £lx  parte  Lewis,  75  Tex.  Cr.  R. 
320,  170  S.  W.  1098 ;  Roberts  v.  Reilly,  118 
U.  S.  80,  6  Sup.  Ct.  291,  29  L.  Ed.  544. 

[2]  While  it  is  necessary  that  an  authenti- 
cated copy  of  an  affidavit  or  Indictment  ac- 
company the  requisition,  it  does  not  follow 
by  any  means  that  relator  should  be  dls- 
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charged  because  the  record  In  this  case  falls 
to  show  such  certified  affidavit.  In  the  very 
case  to  which  we  are  dted  by  relators  (Rob- 
erts V.  Rellly,  supra),  Justice  Matthews,  de- 
livering the  opinion  for  the  Supreme  Court 
of  the  United  States,  uses  the  following  lan- 
guage: 

"It  mast  appear  tberefora,  to  tlie  GoTemor 
of  the  State  to  whom  inch  a  demand  ia  pre- 
sented, before  he  can  lawfully  comply  with 
it:  First,  that  the  person  demanded  ia  sub- 
stantially charged  with  a  crime  against  the 
lawB  of  the  state  from  whose  justice  he  Is  al- 
leged to  have  fled,  by  an  indictment  or  an  affi- 
davit, certified  as  authentic  by  the  Governor 
of  the  State  making  the  demand;  and  second, 
that  the  person  demanded  is  a  fugitive  from  the 
Jastlcs  of  the  state  the  exeeatlTe  aathorit^  of 
which  makes  the  demand. 

"The  first  of  these  prerequisites  is  a  qnes- 
tion  of  law  and  ia  always  open  upon  the  face 
of  the  papers  to  Judicial  inquiry,  on  an  applica- 
tion for  a  discharge  under  a  wijt  of  habeas  cor- 
pus. The  second  is  a  question  of  fact,  which 
the  Governor  of  the  State  upon  whom  the  de- 
mand is  made  must  decide,  upon  such  evidence 
as  he  may  deem  satisfactory.  How  far  his  d«- 
daion  may  be  reviewed  Judicially  in  proceedings 
in  habeas  corpus,  or  whether  it  is  not  eondn* 
sire,  are  questions  not  settled  by  harmonions 
Judicial  decisions,  nor  by  any  authoritative  judg- 
ment of  this  court.  It  is  conceded  that  the  de- 
tennination  of  the  fact  by  the  executive  of  the 
state  in  issuing  his  warrant  of  arrest,  upon  a 
demand  made  on  that  ground,  whether  the  writ 
contains  a  recital  of  an  express  finding  to  that 
eifect  or  not,  must  be  regarded  as  sufficient  to 
Justify  the  removal  until  the  presamption  in  its 
favor  is  overthrown  by  contrary  proof.  Ex 
parte  Beggel,  114  U.  S.  9i2  (ante,  2S0).  Fur- 
ther than  that  it  is  not  necessary  to  go  in  the 
present  case." 

In  the  instant  case,  an  examination  of  the 
«xtradition  warrant  Issued  by  the  Governor 
of  the  State  of  Texas  will  ^dose  the  fol- 
lowing recital : 

"And  whereas,  said  demand  ia  accompanied 
by  a  copy  of  said  affidavit,  duly  certified  as  an- 
thentie,  by.  the  Ctover^pr  of  said  state." 

What  effect  should  be  given  by  thla  court 
to  the  recital  in  the  extradition  warrant? 
Shall  It  be  presumed  that  the  recital  of  the 
Governor  of  the  State  of  Texas  that  he  had 
before  him,  accompanying  the  reauisltlon,  a 
-ctftifled  cow  of  the  affidavit  charging  rela- 
tors with  an  offense  in  Louisiana  speaks  the 
tmth?  Or  does  such  recital  mean  nothing? 
We  are  not  without  authority  in  our  state  to 
answer  such  question.  In  Ex  parte  Stanley, 
26  Tex.  Av9.  at  page  377,  8  S.  W.  at  page 
'947  (8  Am.  St  Rep.  440),  this  court,  speaking 
throDi^  Judge  Willaon,  said: 


"In  the  case  we  are  considering,  the  war- 
rant redtes,  but  does  not  set  forth  in  full,  the 
affidavit  upon  which  it  is  issued.  We  have 
found  no  dedsion  or  authority  which  re- 
quires that  the  warrant  should  set  forth  the 
evidence  in  full,  except  the  intimation  referred 
to  in  Thornton's  case.  The  correct  rule  is,  we 
think,  laid  down  in  Donohne's  Case,  84  New 
York,  438,  in  a  syllabus  as  follows:  'Where  the 
papers  upon  which  a  warrant  of  extradition  is 
issued  are  withheld  by  the  executive,  the  war- 
rant itself  can  only  be  looked  to  for  the  evi- 
dence that  the  essential  conditions  of  its  is- 
suance have  been  complied  with,  and  it  is  snffi- 
dent  if  it  redtes  what  the  law  requires.' " 


we  read  the  following  in  the 


Later  on, 
same  case: 

"We  are  of  the  opinion  that  the  warrant  is 
in  substantial  compliance  with  the  statute. 
No  foim  for  such  a  warrant  is  prescribed  by 
law,  and  when  it  shows  upon  its  face,  with  rea- 
sonable certainty,  as  does  the  warrant  In  ques- 
tion, that  the  essential  prerequisites  to  its  is- 
suance have  been  complied  witii,  it  must  be 
held  prima  fade  valid." 

In  Ex  parte  White,  89  Tex.  Or.  R.  497,  46 
S.  W.  639,  Judge  Hurt,  speaking  for  the 
court,  after  setting  out  the  facts,  tised  the 
following  language: 

"The  case  should  have  been  permitted  to  rest 
here,  because  the  presumption  obtained  that  the 
Governor  of  this  state  issued  his  warrant  upon 
proper  authority;  that  the  requisition  and  the 
papers  accompai^ing  the  same  were  in  prop- 
er form,  etc.— in  fact,  that  a  case  was  present- 
ed to  him  requiring  the  warrant,  arrest,  and  ex- 
tradition of  relator." 

l%e  presumption  arising  In  favor  of  the 
legality  of  the  extradition  warrant  issued  by 
the  Governor  of  the  fugitive  state  is  not  a 
conduslve  one,  and  a  relator  always  has  the 
right  to  go  behind  such  presumption  and 
prove.  If  he  can,  that  the  Governor  waa  not 
In  possession  of  the  proper  papers  author- 
izing the  Issuance  of  the  warrant,  hut.  In 
this  case  this  was  not  done.  ^Rie  relator 
stands  upon  the  proposition  that  In  the  ab- 
sence of  an  affidavit  this  court  should  pre- 
sume that  no  affidavit  was  In  the  hands  of 
the  Governor  of  the  State,  when  the  author- 
ities Just  cited  are  directly  to  the  contrary. 
The  burden  is  upon  the  relator  to  show  that 
the  redtals  In  the  extraditicm  warrant  were 
not  true. 

The  Judgment  of  the  trial  court  remanding 
the  relators  to  the  custody  of  the  sheriff  of 
Bexar  county,  to  be  by  him  delivered  to  the 
agent  of  the  state  of  Louisiana,  is  in  all 
things  affirmed. 
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DAVIS  V.  STATE.     (No.  6220.) 

(Court  of  Criminal  Appeals  of  Texas.     April 

27,  1921.    Rehearing  Granted  June  1, 

1921.) 

1.  Criminal  law  «=s>3680)— Statemeats  as  to 
ownership  of  grain  by  those  hauling  It  held 
res  gesta. 

In  a  prosecution  for  tlie  theft  of  grain  b; 
one  of  those  engaged  in  hauling  it  to  the  ele- 
vator, the  warehousemen  can  testify  that  others 
hauling  the  grain  to  the  warehouse  stated  it 
belonged  to  prosecuting  witness,  who  bad  tel- 
ephoned the  warehousemen  the  grain  was  com- 
ing, since  such  statements  were  part  of  the 
res  gestte  of  the  connection  of  those  parties 
with  the  wheat  which  they  were  then  hauling. 

2.  Larceny  «=>43— Evidence  of  amount  paid 
and  price  per  bushel  Is  admissible  to  show 
quantity  of  wheat. 

In  a  prosecution  for  larceny  of  wheat,  the 
owner  of  the  wheat  can  show  quantity  which 
he  sent  to  an  elevator,  where  he  did  not  re- 
member the  number  of  bushels,  by  stating  the 
amount  of  money  he  received  for  the  wheat 
and  the  price  per  bushel,  since  the  jury  could 
determine  the  quantity  of  wheat  from  such 
evidence  by  a  mathematical  computation. 

On  Motion  for  Rehearing. 

3.  Larceny  «=»55— Evidence  held  not  to  sus- 
tain conviction  for  thoft  of  wheat. 

Bvidence  iliat  defendant  was  one  of  several 
drivers  hauling  wheat  for  prosecuting  witness, 
and  that  he  disposed  of  a  load  of  wheat  for  liis 
own  account  under  suspicious  circumstances, 
but  which  did  not  show  clearly  that  the  owner's 
wheat  was  short  or  that  any  shortage  could 
have  been  caused  only  by  theft,  held  insufficient 
to  sustain  a  conviction  for  theft  of  the  wlieat. 

4.  Criminal  law  «=93 1 8— Inference  unfavorable 
to  aoctised  oannot  bo  drawn  from  absenoe  of 
taotlmony  avallablo  to  the  state. 

Mo  inference  unfavorable  to  accused  can 
be  dravm  on  the  failure  to  produce  evidence, 
where  the  evidence  was  available  to  the  state, 
and  it  would  have  been  to  the.  state's  interest 
to  produce  it  if  it  had  been  favorable  to  the 
state. 

Appeal  from  District  Court,  Randall  Coun- 
ty ;  Henry  S.  Bishop,  Judge. 

Boy  Davis  was  convicted  of  theft  and  sen- 
tenced to  two  years'  conflnement  in  the  pen- 
itentiary, and  he  appeals.  Beversed  and  re- 
manded on  rehearing. 

Kinder,  Bussell  &  Grlfflii,  of  Plalnview, 
for  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  tried  for 
the  theft  of  68  bushels  of  wheat,  alleged  to 
have  been  the  property  of  Embry  Flnley, 
convicted,  and  his  punishment  assessed  at 
conflnement  in  the  penitentiary  for  two  years, 
from  which  judgment  he  appeals. 


'  No  ezceptlona  were  urged  to  the  charge  of 
the  court,  and  no  special  charge  requested, 
except  one  which  was  a  peremptory  Instruc- 
tion directing  the  jury  to  return  a  verdict  of 
not  guilty  because  of  the  insufiSciency  of  the 
evidence.  This  peremptory  request  was  re- 
fused by  the  court,  and  will  be  discussed  later 
with  reference  to  the  sufficiency  of  the  evi- 
dence. 

[1]  Only  two  bills  of  exceptions  appear 
in  the  record.  It  appears  that  the  owner, 
Mr.  Flnley,  did  Bot  haul  the  wheat  in  ques- 
tion himself,  but  had  the  appellant,  his  broth- 
er, and  two  other  parties  haul  it  in  and  de- 
liver it  at  the  elevators.  The  witness  J.  B. 
Gurley  was  the  manager  of  one  of  the  eleva- 
tors, and  Mr.  Flnley  had  told  him  that  he 
was  going  to  send  wheat  In,  and  while  Gar- 
ley  was  testifying  he  was  aslced  by  the  state 
if  he  iMught  any  wheat  from  EMnley,  and. 
If  so,  how  much;  whereupon  counsel  for  de- 
fendant asked  permission  to  question  the  wit- 
ness on  this  point,  and  it  developed  that  the 
witness  Gurley  would  answer  that  he  only 
Imew  It  was  Finley's  wheat  from  what  the 
haulers  said,  and  objected  to  this  testimony 
on  the  ground  that  It  would  be  hearsay.  We 
do  not  believe  the  court  committed  error  in 
permitting  the  witness  to  state  that  the 
parties  who  delivered  the  wheat  to  the  ele- 
vator told  him  it  was  Finley's  wheat.  Flnley 
had  told  hlffl  he  was  going  to  send  the  wheat 
in,  and  the  statements  of  the  haulers  at  the 
time  they  delivered  the  wheat  were  res  gestse 
statements  of  their  connection  with  the 
wheat,  and,  we  think,  properly  admissible. 

[2]  While  the  witness  Flnley  was  testifying 
be  was  asked  by  the  district  attorney  how 
much  wheat  he  had  sold  to  the  Townsend 
elevator.  He  was  unable  to  state  the  number 
of  bushels,  but  gave  the  aggregate  amount  of 
money  he  received  from  the  Townsend  ele- 
vator and  the  amount  per  bushel  he  received. 
This  was  objected  to  by  counsel  for  appellant 
on  the  ground  that  it  was  not  the  proper  way  - 
to  prove  the  number  of  bushels  of  wheat  he 
had  sold  to  the  Townsend  elevator.  We  find 
no  error  in  the  action  .of  the  court  in  per- 
mitting this  character  of  testimony.  The 
witness  may  not  have  remembered  the  num- 
ber of  bushels  delivered  to  the  Townsend 
elevator,  but,  if  he  knew  the  amount  per 
bushel  he  received,  and  the  total  amount 
paid  him  for  wheat  delivered  to  that  elevator 
it  was  pertinent  proof  which  would  enable 
the  jury  to  determine  the  number  of  bushels 
by  mathematical  calculation;  hence  we  And 
no  error,  as  presented  by  appellant  In  hia 
bill  of  exertions  No.  2. 

The  witness  BMnley  testified  that  he  had 
threshed  1,T76  bushels  of  wheat,  and  that 
most  of  this  wheat,  something  in  the  neigh- 
borhood of  1,600  bushels,  had  been  stored  in  a 
granary  situated  about  200  yards  from  where 
appellant  lived;  the  remainder  of  the  wheat 
being  kept  at  his  (Finley's)  house.    He  did 


^=>For  other  cases  see  same  topic  and  KBT-NUllBSS  In  »U  Key-Numbered  Dlgestt  and  Indeze* 


Digitized  by 


Google 


X6Z.)  DAVIS 

(211 

not  know  the  exact  nnmber  of  bushels  of 
wheat  placed  In  the  granary,  but  estimated 
It  to  be  somewhere  In  the  neighborhood  of 
1,600  bushels.  He  secured  the  services  of  the 
appellant  and  his  brother  and  two  other 
parties  by  the  name  of  Morris  and  Gassaway 
to  haul  and  deliver  the  whtiat  from  the  gran- 
ary In  question  to  the  two  elevators  at 
Hai^y,  Tex.  Upon  checking  up  on  his  wheat 
he  discovered  a  shortage,  and  an  Investiga- 
tion resulted  In  developing  the  fact  that  on 
one  day  appellant  was  seen  hauling  wheat 
from  the  granary  to  one  of  the  elevators  at 
Happy>  and  on  the  next  day  was  seen  in  the 
town  of  Canyon,  16  or  18  miles  distant,  with 
a  load  of  wheat.  (The  appellant's  conduct 
with  rtference  to  the  sale  of  the  wheat  la 
Canyon  Is  not  consisteBt  with  that  of  an 
honest  man  In  relation  either  to  his  own 
proi)erty,  or  that  In  his  possession  rightfully. 
He  sold  this  wheat  In  Canyon  undBr  an  as- 
sumed name,  taking  a  check  payaUe  to  O.  B. 
Oark.  Afterwards  he  drew  a  check  payable 
to  himself,  purporting  to  be  signed  by  O.  E. 
Claik,  for  the  purpose  of  transferring  the 
money  to  his  own  account.  We  cannot  agree 
with  appellant's  contention  that  the  evidence 
Is  Insufficient  to  support  the  verdict  of  guilty. 
His  access  to  the  wheat  in  the  granary  be- 
longing to  Finley  is  unquestioned,  and  his 
disappearance  from  home  for  a  day  and  night 
at  this  particular  time  la  unexplained.  The 
shortage  In  the  wheat  as  checked  up  by 
the  owner,  and  the  conduct  of  appellant  In 
handling  the  wheat  in  the  town  of  Canyon 
was  sufficient,  we  think,  to  anthorize  the  Jury 
to  find  that  the  appellant  had  stolen  the  wheat 
from  the  owner  Flnley.  This  question  was 
snbmltted  to  the  Jury  fairly  for  their  con- 
sideration, and  they  determined  that  Issue 
In  favor  of  the  state,  and  against  appellant 
a  pnqper  charge  on  drcnmstantlal  evidence 
was  submitted.  We  do  not  feel  authorized 
to  disturb  the  verdict  and  substitute  our 
Judgment  for  that  of  the  Jnry  upon  an  Issue 
of  fact. 

The  Judgment  of  the  trial  court  will  be 
affirmed. 

On  Motion  for  Rehearing. 

MORBOW,  P.  J.  [3]  Upon  re-examinatlon 
of  the  evidence^  we  have  reached  the  con- 
clusion that  it  is  not  sufficient  to  support 
the  conviction. 

Perhaps  the  most  tangible  fact  against 
the  appellant  Is  the  fact  that  while  he  had 
access  to  the  wheat  of  Flnley  he  sold  upon 
his  own,  account  68  Dushels  at  Canyon  and 
acted  In  relation  thereto  in  a  manner  Justly 
bringing  him  under  the  suspicion  of  wrong- 
doing. 

The  evidoice  Is  wholly  circumstantial.  To 
be  sufficient.  It  must  reveal,  beyond  a  rea- 
scmable  doubt,  that  Finley's  wheat  was  fraud- 
ulently taken,  and  that  the  appellant  was 
the  guilty  agent.  The  taking  is  not  satis- 
factorily disclosed.  Flnley  obtained  from  the 
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thresher  a  quantity  of  wheat,  which,  accord- 
ing to  the  thresher's  weights  exhibited  to 
Flnley  amounted  to  1,776  bushels.  A  part 
was  left  at  his  home,  and  a  part  put  In  the 
granary.  No  weights  or  measurements  were 
made  as  to  either  amount,  but,  Flnley,  ac- 
cording to  his  estimate  or  guess,  pats  the 
amount  in  the  granary  at  1,600  bushela  He 
sold  1,169  bushels  to  Neff,  439%  bushels  to 
Townsend,  and  32%  bushels  to  Oassaway. 
Whether  that  sold  to  Gassaway  was  from  the 
granary  or  the  home  of  Flnley  Is  not  dis- 
closed. The  evidence  shows  that  there  was 
probably  a  shrinkage  in  weight  during  the 
time  the  wheat  remained  In  the  granary, 
but  the  amount  of  the  shrinkage  is  not  given. 

Four  persons,  including  the  appellant,  were 
employed  by  Flnley  to  haul  his  wheat  from 
the  granary  to  the  elevator.  He  saw  none 
of  It  loaded  or  weighed.  Neither  of  these 
persons  were  used  as  witnesses.  ^ 

The  persons  at  the  elevator  testifled  that 
certain  wheat  was  received  from  each  of 
the  persons,  but  the  amount  delivered  by  the 
appellant  and  the  others  who  hauled  the 
wheat  respectively  was  not  shown. 

Finley's  testimony  is  to  the  effect  that  bis 
means  of  knowing  that  there  was  a  shortage 
was  by  the  variation  between  the  thresher 
weights  and  the  elevator  weights  as  reported 
to  him. 

[4]  There  is  nothing  In  the  record  describ- 
ing the  character  of  the  wheat  which  appel- 
lant sold  such  as  to  Identify  It  as  a  part  of 
that  belonging  to  Fiuley.  No  reason  is  given 
for  the  failure  to  use  the  witnesses  and  per- 
sons who  had  access  to  Finley's  granary,  nor 
is  It  shown  that  the  granary  was  not  acces- 
sible to  others.  It  is  not  competent  to  use 
against  appellant  the  inference  that  may  be 
drawn  from  the  absence  of  testimony  avail- 
able to  the  state,  and  which,  it  favorable,  It 
would  be  to  the  interest  of  the  state  to  Intro- 
duce. Wllkle  V.  State,  83  Tex.  Cr.  R.  490,  203 
S.  W.  1091;  Taylor  v.  State,  221  S.  W.  614; 
Parish  v.  State,  86  Tex.  Cr.  R.  75,  209  S.  W. 
681. 

If  It  be  assumed  that  Flnley  had  correctly 
guessed  the  number  of  bushels  placed  In  his 
granary,  it  cannot  be  Inferred  that  the  appel- 
lant got  the  wheat  he  sold  at  Canyon  from  the 
granary  for  the  reason  that  the  amount  ad- 
mittedly sold  by  Flnley  exceeds  the  amount 
that  he  put  In  bis  granary.  Even  If  the  short- 
age were  established,  there  would  arise  from 
the  testimony  and  aosence  of  testimony  sever- 
al hypotheses  c<mslstent  with  the  Innocence  of 
the  appellant;  for  example,  a  discrepancy 
might  have  resulted  from  the  loss  of  weight 
or  from  the  diiCerence  In  the  (deration  of  the 
scales  nsed  at  the  various  places  and  from 
the  uncertainty  as  to  how  much  wheat  was 
taken  by  others  having  access  thereto.  Tbfi 
identity  of  the  wheat  found  in  the  possession 
of  the  nppellant  with  the  stolen  prq^terty 
cannot  be  assumed. 
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"There  must  be  legal  and  competent  evidence 
pertinently  identifying  the  defendant  with  the 
transaction  constituting  the  offense  charged 
against  him."  Branch's  Ann.  Penal  Code, 
S  1877. 

No  Inference  sofflcient  to  support  the  con- 
viction can  be  drawn  from  the  tact  that  ap- 
pellant was  in  possession  of  wheat  at  Oanyon 
and  was  guilty  of  suspicious  conduct  relat- 
ing thereto,  in  the  abs^ce  of  otber  evidence 
excluding  the  theory  arising  from  the  fact 
that  Finley  lost  no  wheat,  or,  assuming  that 
he  did,  it  was  the  act  of  others  whose  oppor^ 
tunlty  to  take  it  was  equal  to  that  of  appel- 
lant, which  theory  the  state,  having  means  to 
combat,  has  failed,  to  disapprove. 

The  motion  for  rehearing  Is  granted,  the 
affirmance  set  aside,  and  the  judgment  of  the 
trial  court  Is  now  reversed,  and  the  cause  re- 
manded. 


FL0RE8  V.  STATE.     (No.  6209.) 

(Court  of  Criminal  Appeals  of  Texas.  May  4^ 
1921.     Behearing  Denied  June  16,  1921.) 

1.  Criminal  law  9=»632— For  transfer  to  Jiv*> 
nlle  dooket,  defcaikmt  has  burden  of  show- 
Ing  age. 

Under  the  Juvenile  Law  (Vernon's  A"", 
Code  Cr.  Proc.  1916,  art.  1195  et  seq.),  ac- 
cused, seeking  to  have  the  case  transferred 
to  the  juvenile  docket,  has  the  burden  of  es- 
tablishing to  the  satisfaction  of  the  trial  judge 
that  he  is  under  17  years  of  age. 

2.  Crlmiaal  law  «s>939(l)— No  suffldeat  rea« 
son  showa  why  so  oalled  newly  dlsooversd 
evidence  shonld  net  have  been  ascertained  by 
oounset. 

Belative  to  new  trial  for  so-called  newly 
discovered  evidence  consisting  of  a  statement 
by  defendant  as  to  his  age,  made  to  the  assist- 
ant county  attorney  before  his  age  became  an 
issue,  conceding  defendant's  ignorance  of  its 
importance,  held  no  sufficient  reason  was  shown 
why  it  should  not  have  been  ascertained  by 
counsel,  being  in  a  statement  of  facts  in  an- 
other case  used  and  handled  on  the  trial  by 
counsel  for  both  parties. 

3.  Homicide  <3=>354— Finding  relative  to  death 
penalty  that  defendant  was  not  under  17  8up> 
ported  by  evidence. 

Jury's  finding  that  defendant  was  not  under 
17  at  time  of  commission  of  crime,  within  Ver- 
non's Ann.  Pen.  Code  1916,  art.  35,  prohibit- 
ing death  penalty  on  one  under  that  age  at  that 
time,  and  as  to  which  defendant  has  the  burden 
of  proof,  held  supported  by  the  evidence. 

4.  Criminal  law  «=s>729— inaeourate  statement 
In  argument  of  crime  of  which  defendant  had 
been  convicted  harmless. 

Though  the  evidence,  as  bearing  on  defend- 
ant's credibility,  showed  merely  that  he  had 
been  convicted  of  robbery,  inaccurate  statement 
of  county  attorney  in  argument  that  it  showed 
he  was  convicted  of  robbery  with  firearms,  hav- 


ing been  promptly  corrected,  was  not  preju- 
didaL 

5.  Criminal  law  <»=»363— Evidence  of  flnding  of 
weapon  at  place  of  crime  admissible  as  part 
of  res  gestn. 

Evidence  of  the  finding  at  the  place  of  the 
homicide  and  immediately  thereafter  of  a  weap- 
on is  admissible  as  part  of  the  res  gests. 

6.  Criminal  law  «=>422(l)— When  preparatloa 
of,  or  weapons  found  on,  conspirators  may  be 
shown  stated. 

When  parties  are  charged  with  acting  to- 
gether in  the  commission  of  a  crime,  evidence 
of  preparation  of,  or  weapons  found  on,  any 
of  them,  whether  before,  during,  or  so  soon 
after  the  offense  as  to  shed  any  fair  light  on 
the  act  or  intent  of  such  alleged  participants 
is  admissible  against  any  of  them. 

7.  Criminal  law  «=>698(3)— Evidence  equiva- 
lent to  that  admitted  witboat  objeotlon  net 
rajeoted. 

When  evidence  is  admitted  withoat  objec- 
tion, the  same  or  equivalent  evidence  from  oth- 
er witnesses  will  not  be  rejected. 

8.  Homicide  <8=>28 1— Evidence  held  sufficient 
for  submission  of  Issue  of  partieipatlon. 

Evidence  on  prosecution  for  murder  held  to 
authorize  submission  of  the  issue  of  defendant's 
participation  as  a  principal. 

9.  Criminal  law  <s=>l  172(6)— No  reversal  for  a 
charge  unless  harm  might  have  resulted. 

Even  though  a  charge  be  not  called  for  by 
the  facts,  there  will  be  no  reversal  for  giving 
it  unless  it  appear  that  in  some  way  harm 
might  have  resulted  therefrom. 

Appeal  from  District  Coart,  Falls  County: 
PrenUce  Oltorf,  Judge. 

Jose  Flores  was  convicted  of  murder,  and 
appeals.  AiBrmed. 

J.  A.  Jones  and  Bobt  F.  HigginB,  both  of 
Marlin,  for  appellant 

C.  M.  Cureton,  Atty.  Oen.,  and  G.  It.  Stone^ 
Asst  Atty.  Gen.,  for  the  State. 

LATTIHOBB,  J.  Appellant  was  c(nricb- 
ed  in  the  district  court  of  Falls  county  ot 
the  murder  of  Oscar  Sharp,  and  his  punish- 
ment fixed  at  death. 

Appellant  was  a  Mexican,  apparently 
without  means  of  employing  counsel,  and 
the  trial  court  is  to  be  congratulated  that 
in  his  selection  of  some  one  to  represent 
the  accused  he  placed  the  case  Into  the  hands 
of  men  who  have  apparently  taken  every 
possible  step  to  preserve  and  present  the 
rights   of   appellant 

[1]  An  affidavit  was  made  In  form  as  sug- 
gested by  our  statute  that  appellant  was  a 
Juvenile  under  the  age  of  17  years  at  the 
time  of  the  trial.  This  was  presented  to 
the  court  below,  who  heard  evidence  and 
rendered  Judgment  against-appellant  on  this 
issue,  and  this  is  complained  of  here.  In 
the  Juvenile  Law  (article  1195  et  seq.,  Ver- 
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noa's  C.  O.  P.)  It  appears  tbat  tbe  bnrden  ot 
proving  tbat  he  la  under  17  years  of  age  is 
placed  on  tlie  accused,  and  tbat  sucb  facts 
must  be  established  to  the  satisfaction  of  the 
trial  Judge.  Tbe  evidence  bearing  on  this 
issue  in  tbe  instant  case  was  conflicting. 
Appellant,  bis  mother  and  sister,  gave  testi- 
mony in  bis  behalf,  while  a  number  of  wit- 
nesses who  bad  been  more  or  leas  familiar 
with  him  for  a  number  of  years  testified  to 
facts  and  statements  from  wliich  tbe  con- 
clusion could  be  reached  tbat  he  was  over 
17  years  of  age  at  the  time  of  said  trial.  His 
sister  said  that  she  was  21,  and  other  wit- 
nesses testified  tbat  she  had  given  her  age 
at  24  years.  She  was  married  and  had 
three  children,  one  of  whom  was  S  years  of 
age.  This  sister  testified  that,  while  she  did 
not  know  appellant's  age,  she  bad  two  sis- 
ters bom  between  herself  and  appellant. 
Appellant's  mother  in  her  testimony  denied 
tbe  fact  that  she  had  any  children  born  be- 
tween appellant  and  the  sister  mentioned, 
and  stated  that  the  only  children  she  bad 
ever  borne  were  Frankie,  age  24,  Juana,  age 
21,  and  appellant,  age  16.  Many  contradic- 
tory statements  of  each  of  the  defense  wit- 
aesses  bearing  on  the  question  of  appellant's 
age  were  proven.  Tbe  motive  of  said  three 
witnesses  for  giving  testimony  favorable  to 
appellant  was  strong.  We  are  not  able  to 
see  from  a  careful  examination  of  all  the 
testimony  tbat  the  conclusion  reached  by 
the  trial  Judge  In  this  regard  was  erroneous. 
[J]  Newly  discovered  evidence  was  a 
ground  of  appellant's  motion  for  a  new  trial, 
which  was  omtroverted  in  this  regard  by 
the  county  attorney,  and  evidence  was  heard 
on  the  proposition  that  the  matters  referred 
to  as  newly  discovered  evidence  were  known 
to  appelant  and  bis  attorneys,  or  by  tbe 
ocerdse  of  reasonable  diligence  could  have 
been  so  known.  Said  newly  discovered  evi- 
dence consisted  of  a  statement  by  appel- 
lant to  the  assistant  county  attorney,  of  bis 
agpe,  same  having  been  made  before  that 
qnestlon  became  an  issue  In  this  case.  Said 
statement  would  hardly  have  been  admis- 
sible as  original  evidence  in  behalf  of  ap^ 
pellant,  and  would  probably  be  held  self- 
serving,  and  his  right  to  prove  same  at  all 
seems  to  be  based  on  the  ground  that  such 
statement  was  corroborative  of  appellant's 
statement  of  his  age  made  while  on  the  wit- 
ness stand,  regarding  which  he  was  contra- 
dicted by  testimony  for  the  state.  We  might 
oondnde  this  matter  by  saying  appellant 
must  have  known  that  he  had  made  such 
statement  to  the  assistant  county  attorney, 
and  therefore  cannot  claim  it  to  be  newly 
discovered,  but,  conceding  to  bis  ignorance, 
and  to  the  fact  that  he  was  a  foreigner  and 
youthful,  tbat  its  importance  was  not  known 
to  him,  and  the  farther  fact  that  be  liad  not 
made  known  to  his  counsel  tbat  he  bad  made 
SQCb   statement,    BtiU    we    think    It   amply 


V.  STATE  787 

aw.) 

shown  on  the  hearing  before  the  court  of  the 
issue  made  by  tbe  replication  of  tbe  county 
attorney  that  said  statement  of  tbe  appellant 
to  the  assistant  county  attorney  appeared 
In  a  statement  of  facts  in  another  case  of 
appellant,  which  statement  of  facts  was  pres- 
ent in  court  during  the  Instant  trial,  and, 
according  to  the  evidence  beard,  was  han- 
dled and  used  by  both  counsel  for  the  state 
and  tbe  appellant  Appellant  was  question- 
ed as  to  what  he  had  said  about  his  age  on 
said  former  trial  on  the  occasion  of  the  in- 
stant trial,  and  apparently  reference  was  had 
to  bis  testimony  on  said  former  occasion  as 
contained  in  said  statement  of  facts  which 
was  present  and  used  by  counsel  for  the 
state  and  defense.  No  sufScient  reason  is 
shown  why  tbe  matters  contained  in  said 
statement  of  facts  could  not  have  been  ascer- 
tained by  appellant's  counsel  if  they  had 
cared  to  examine  same  with  reference  there- 
to. 

[3]  Appellant  and  his  mother  testified  on 
the  instant  trial  that  he  was  16  years  of  age, 
and,  inasmuch  as  our  statute  (article  35,  Ver- 
non's P.  C.)  forbids  the  infliction  of  tbe 
death  penalty  upon  one  not  17  years  of  age 
at  tbe  time  of  tbe  commission  of  the  crime, 
tbe  age  of  appellant  at  said  time  became  an 
issue.  In  bis  charge  tbe  trial  court  told  the 
Jury  unless  the  evidence  led  them  to  believe 
tbat  appellant  was  17  years  of  age  at  the 
time  of  the  commission  of  tbe  offense,  if  any, 
they  could  not  Inflict  the  death  penalty ;  also 
tbat  the  burden  of  proof  rested  on  appellant 
to  show  that  at  said  time  he  had  not  arrived 
at  said  age.  Complaint  is  made  of  said 
charge,  and  also  the  failure  of  the  evidence 
to  show  that  appellant  was  17  years  old  at 
the  time  of  said  homicide.  It  seems  to  have 
been  tbe  nniform  holding  of  this  court  that 
the  burden  of  proof  on  this  Issue  Is  on  the 
accused.  Ake  v.  State,  6  Tex.  App.  39d,  32 
Am.  Rep.  686;  Ellis  v.  State,  30  Tex.  App. 
601,  18  S.  W.  139 ;  Wilcox  v.  State,  33  Tex. 
Cr.  R.  392,  26  S.  W.  989 ;  Williams  v.  State. 
77  Tex.  Cr.  R.  237,  177  S.  W.  965.  Tbe  trial 
court  was  correct  in  bis  charge  in  placing  the 
burden  of  proof  upon  tbe  defendant  to  estab- 
lish bis  nonage. 

We  have  to  some  extent  discussed  the  ques- 
tion of  appellant's  age  as  involved  in  his 
effort  to  have  the  case  transferred  to  tbe 
Juvenile  docket.  We  have  given  this  record 
careful  study  on  this  point,  and  especially  so 
in  view  of  the  infliction  of  tbe  extreme  pen- 
alty of  the  law  at  the  hands  of  the  Jury.  Ap- 
pellant swore  that  he  was  16  years  of  age, 
and  would  be  17  on  December  3,  1920,  tbe 
homicide  having  t&kea.  place  in  the  summer 
of  that  year.  He  said  he  was  bom  in  1903. 
On  cross-examination  he  stated  tliat  be  left 
home  in  Matamoras,  Mexico,  in  1815,  but 
could  not  remember  whether  it  was  summer 
or  winter  at  the  time;  also  that  be  was  12 
years  old  when  he  left  home.     He  denied 
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having  stated  on  hlg  former  trial  for  another 
offense  that  he  was  going  on  14  years  of  ^ge 
when  he  left  home.  He  admitted  having 
lived  in  Falls  county  near  the  home  of  wit- 
ness McDonell,  but  did  not  remember  wheth- 
er it  was  1910,  1911,  or  1912,  but  said  he  was 
8  years  old  at  that  time.  He  denied  having 
stated  on  said  former  trial  that  he  was  17 
years  old ;  also  denied  that  he  had  told  the 
witness  McDonell  that  he  was  18  or  19  years 
old,  and  that  he  had  been  in  the  army.  Ap- 
pellant's sister  testified  as  above  stated  vrith 
regard  to  her  mother's  children  between  her- 
self and  appellant,  stating  that  she  did  not 
know  her  own  birthday,  nor  the  year  she  was 
bom,  nor  the  years  either  of  the  other  chil- 
dren of  her  mother  were  bom,  and  that  she 
knew  how  old  she  was  because  she  had  been 
to  see  her  mother  2  or  3  years  prior  to  the 
trial,  but  that  her  mother  did  not  then  tell 
her  she  was  21,  and  that  She  did  not  remem- 
ber how  old  her  mother  had  told  her  that 
she  was  on  the  occasion  of  said  visit.  She  de- 
nied telling  the  sheriff  that  her  age  was  24. 
It  appears  from  the  record  that  appellant's 
mother  was  not  present  at  the  beginning  of 
the  trial,  bnt  was  located  in  Grayson  county 
and  brought  as  a  witness  during  said  trial. 
She  testified  as  above  indicated  with  regard  to 
fhe  fact  that  she  had  had  but  three  children, 
Frankle,  Jnana  and  appellant,  and  admitted 
that  she  had  talked  with  Flores,  an  interpre- 
ter, the  night  before,  and  that  she  bad  not 
stated  appellant's  age  correctly,  giving  as  her 
reason  that  she  did  not  feel  good.  On  cross- 
examination  she  stated  that  appellant's  birth- 
day was  December  3d,  and  denied  having  told 
Flores,  the  interpreter,  that  it  was  August 
27tb,  and  also  denied  having  told  said  Flores 
that  she  did  not  know  what  year  appellant 
was  bom.  She  testified  that  he  was  bom  in 
1903,  but  that  this  was  the  first  time  she  had 
ever  so  stated.  She  admitted,  when  asked 
the  night  before  as  to  the  year  of  his  birth, 
and  If  it  was  not  1901,  that  she  had  said  she 
did  hot  know,  but  this  she  also  explained  by 
saying  she  was  feeling  sick.  She  also  ad- 
mitted having  told  parties  the  night  before 
she  had  not  seen  appellant  since  he  was  3 
years  old.  She  stated  she  did  not  know  what 
year  her  son  Frankle  was  bom,  nor  the  year 
of  Juana's  birth,  nor  her  own. 

Bearing  on  appellant's  age,  state  witness 
Flores  testified  that  appellant's  mother  told 
him  that  appellant  would  be  17  in  August, 
1920;  also  that  she  had  told  him  there  was 
one  or  two  years'  difference  between  the 
ages  of  appellant  and  her  daughter  Jnana ; 
also  that  she  said  she  did  not  know  if  ap- 
pellant was  bom  in  1901, 1902,  or  1903 ;  and 
that  she  kept  account  of  his  age  by  the 
months ;  that  she  told  him  that  Juana  would 
be  21  on  December  3d.  Sheriff  Moore  testi- 
fied that  be  went  after  appellant's  mother  to 
bring  her  as  a  witness,  and  that  she  told  him 
appellant  was  18  years  old,  and  that  bis 


birthday  was  August  27th ;  also  tbat  tipi-z. 
lant's  sister  Juana  had  told  him  she  waa  .i 
years  old,  and  that  app^ant  was  IS  years  :•' 
age.  Mr.  Jennings,  county  attorney,  ictn- 
duced  as  a  witness  for  some  reason  by  >p- 
pellant,  testified  that  Juana  told  him  she  wis 
21  years  old,  and  that  appellant  was  i; 
Wesley  McDouell  testified  that  he  had  a  star 
at  Satin,  Falls  county,  and  knew  appellu- 
there  in  1913,  at  which  time  appellant  Iir«c 
about  100  yards  from  said  store;  tbat  be  s^ 
ticed  appellant's  ability  to  handle  a  larger 
boy  in  scuflling  with  him,  and  asked  him  bcs 
old  he  was ;  and  that  appellant  said  be  vi- 
11  or  12  years  old.  This  witness  also  state? 
that  in  the  spring  of  1920  appellant  came  : 
his  store,  and  In  a  conversation  said  that  3h 
had  heea  In  the  army,  and  that  be  bad  tok 
the  army  people  he  was  28  years  old  in  oti-f 
to  get  into  the  army.  McDonell  said  that  Ir 
then  questioned  appellant's  statement  tai 
told  him  he  was  not  over  18  or  19,  and  tin: 
appellant  said  he  was  correct  In  bis  snioiise. 
Gus  Guderlan  testified  that  appellant  workr: 
for  him  In  the  fall  of  1916  and  In  the  spru.- 
of  1917,  and  that  when  he  first  employed  tis 
he  wanted  to  pay  him  less  than  a  maii> 
wages,  but  appellant  told  him  at  the  time  V 
was  15  years  old;  that  appellant  appears: 
about  as  large  In  1917,  when  he  left  witnes 
employ,  as  he  was  at  the  time  of  the  triil: 
that  he  paid  appellant  from  bis  emplojina: 
In  1916  a  man's  wages.  Mr.  Donoboo,  cox. 
reporter,  testified  that  he  took  down  in  ttMfr- 
hand  appellant's  testimony  npon  a  fotoB 
trial  for  another  offense ;  tbat  in  respcmae  t' 
a  question  as  to  how  old  he  was  when  he  ru 
away  from  home  in  1915  ai^ellant  said  kr 
was  going  on  14  years  of  age ;  also  that  it 
said  trial  appellant's  connsel  aaiked  him  be- 
old  he  was  at  the  time  of  the  trial,  and  Iv 
said  he  was  17,  and,  when  asked  when  "la 
had  been  17,"  appellant  replied  "In  I>e«» 
ber."  We  have  thus  given  the  testlmoiiT  v 
some  length  bearing  on  the  age  of  appellu; 
at  the  time  of  the  commission  of  this  o(- 
tense.  The  qnestion  was  fally  sabmitted  k 
the  Jury,  and  by  them  considered  In  the  Ugli: 
of  all  the  testimony  and  decided  adverse!;  to 
appellant's  contention.  In  view  at  the  face 
as  detailed  above,  we  do  not  feel  Justified  i: 
holding  their  decision  of  this  qnestion  of  &r 
to  be  unsupported  or  manifestly  against  tb" 
weight  of  the  testimony. 

[4]  It  was  in  testimony  that  appellant  iai 
been  ccmvicted  of  robbery  prior  to  this  trte'. 
In  his  argument  to  the  Jury  on  the  instu; 
trial  the  assistant  county  attorney  refentd 
to  the  fact  of  said  conviction,  and  stated  fin: 
appellant  had  been  convicted  of  robbery  witb 
firearms.  Objection  being  made  tbat  the  tes^ 
timony  did  not  show  said  robbery  to  ban 
been  with  firearms,  the  trial  court  verballr 
instructed  the  Jury  not  to  consider  said  stite- 
ment  No  further  reference  to  the  matter 
appeAta  to  have  been  made.    Mo  written  it 
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iction  'Was  asked  by  appellant  on  the  snb- 
t.  Complaint  is  now  made  of  this  argu- 
Qt.  "W^e  clo  not  think  the  mere  misquota- 
1  of  the  evidence,  apparently  by  Inadver- 
ce,  would  necessarily  call  for  reversal,  and 
s  is  especially  true  when  no  charge  on  the 
>Ject  In  writing  is  presented  and  refused, 
e  point  involved  in  the  testimony  that  ap- 
lant  had  been  convicted  of  any  felony  was 

effect  upon  his  credibility  as  a  witness, 
i,  it  not  being  controverted  that  he  had 
in  convicted  of  robbery,  we  think  a  refer- 
ee to  same  as  having  been  committed 
th  firearms,  which  reference  was  promptly 
rrected,  would  not  be  of  serious  conse- 
ence  to  appellant. 

[6-7]  It  appears  from  the  record  that  the 
ooting  resulting  in  the  death  of  Sharp  was 
ard  by  the  sheriCT,  who  hurried  to  the  jail 
id  went  npstalrs  where  he  found  deceased 

the  throes  of  death.  On  the  trial  Mr. 
core,  the  BherifC,  was  permitted  to  testify 
lat  he  found  behind  the  radiator  In  the  jail 
1  object  variously  described,  but  which 
sems  to  be  composed  of  a  short  piece  of  iron 
tving  some  wire  wound  around  it,  all  bding 
leased  in  some  rags,  one  end  of  which  form- 
it  a  loop  such  as  could  go  around  the  wrist 
nd  which  was  a  sort  of  slug  shot  or  blud- 
eoD  about  16  Indies  In  loigth  altogether. 
%ls  object  was  Introduced  in  evidence.  To 
be  testimony  of  Sheriff  Moore  of  the  finding 
t  this  object  and  its  Introduction  before  the 
ury  objection  was  made  by  appellant  upon 
he  groimd  that  said  weapon  was  not  shown 
o  have  had  any  connection  with  the  homi- 
dde,  and  that  appellant  was  not  shown  to 
lave  had  any  knowledge  of  same,  and  there- 
fore could  not  be  bound  by  the  existoice  or 
Inding  of  such  object  The  record  shows 
that  appellant,  Jordan  Israel,  and  others 
ivere  prisoners  in  the  Falls  county  Jail,  that 
ippellnnt  was  a  trusty,  and  that  deceased 
wa.B  the  Jailer.  On  the  occasion  in  question 
when  deceased  came  up  and  entered  what  is 
known  as  the  run-around  to  feed  the  prison- 
ers, according  to  the  case  as  made  by  the 
state,  appellant  seized  him,  and  Jordan  Israel 
and  a  Mexican  named  Sanchez,  with  both  of 
whom  appellant  had  been  seen  in  consulta- 
tion that  morning,  also  at  once  took  part  in 
the  attack  upon  deceased.  Witnesses  said 
that  Jordan  Israel,  just  before  deceased  came 
up,  had  something  that  looked  like  rags  in 
one  of  his  ix>ckets,  which  he  transferred  to 
another  pocket,  and  one  witness  said  he  saw 
Jordan  Israel  trying  to  put  something  which 
looked  like  rags  into  the  mouth  of  deceased. 
As  Sheriff  Moore  came  up  the  steps  Israel  was 
seen  to  take  from  under  his  bunk  and  throw 
over  behind  the  radiator  the  object  which 
was  found  by  Mr.  Moore  and  became  the  sub- 
ject of  this  objection.  The  trial  court,  in  bis 
qaaliflcation  of  ai^ellant's  bill  of  exceptions, 

states  that  the  object  in  question  was  made 
of  a  piece  of  short  Iron  with  wire  around  It 
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and  a  hook  about  three  inches  In  length,  all 
wrapped  in  rags,  and  that  same  was  flexible 
and  could  easily  have  been  doubled  up  and 
put  in  the  pocket,  and  that  when  same  was 
so  doubled  up  its  appearance  was  such  that 
it  might  be  taken  for  a  rag.  We  think  the 
evidence  of  Sheriff  Moore  admissible  for  va- 
rious reasons.  It  was  part  of  the  res  gestsa 
of  the  transaction.  We  are  also  of  opinion, 
that,  when  parties  are  charged  with  acting 
together  in  the  commission  of  a  crime,  evi- 
dences of  preparation  of,  or  weapons  found 
on,  any  one  of  them,  whether  before,  during, 
or  so  soon  after  the  commission  of  the  offense 
as  to  shed  any  fair  light  on  the  act  or  in- 
tent of  such  alleged  participants,  would  be 
admissible  against  each  or  all  of  them.  In 
addition  to  the  above  and  applicable  to  the 
instant  case  as  made  by  the  record,  we  ob- 
serve that  substantially  the  same  description 
of  said  object  ai^ears'  in  the  testimony  of 
the  witness  McCowan,  which  was  admitted 
without  objection  from  appellant.  This  is 
the  witness  who  testified  that  as  the  sheriff 
came  up  the  stairs  be  saw  Jordan  Israel 
throw  behind  the  radiator  a  piece  of  iroh 
wrapped  in  rags.  It  is  a  well-established 
rule  that,  when  evidence  is  admitted  without 
objection,  the  same  evidence,  or  that  equiva- 
lent from  some  other  witness,  will  not  be  re- 
jected. 

[t,  I]  Appellant's  third  objection  to  the 
charge  of  the  court  as  presented  in  bis  ex- 
ceptions taken  thereto  before  the  jury  retired 
Is  as  follows: 

"Defendant  objects  and  excepts  to  tbe  ninth 
paragraph  of  the  court's  charge,  wherein  he 
aathorizes  a  conviction  of  defendant  for  mur- 
der in  the  event  the  jury  may  find  that  be  aid- 
ed in  the  killing,  though  the  same  was  brought 
about  by  the  act  of  some  one  else;  there  be- 
ing no  evidence  in  this  case  upon  which  to  sub- 
mit the  charge  of  principals,  and  no  evidence 
to  authorize  tbe  charge  therein  given." 

The  objection  Is  very  general  and  would 
bring  In  review  the  entire  evidence  in  tbe 
case.  Examining  paragraph  9  of  the  charge 
of  the  court,  which  Is  quite  lengthy,  we  con- 
clude that  in  same  the  court  was  submitting 
the  defensive  theory  that  deceased  was  killed 
by  Lee  Andrew  Massey  (as  claimed  by  ap- 
pellant), and  that  in  this  connection  the  court 
Instructed  the  jury  that,  if  they  believed  the 
killing  was  done  by  Massey,  they  should 
acquit,  unless  ai^ellant  was  connected  with 
such  killing  as  a  principal,  and  If  they  had 
a  reasonable  doubt  as  to  the  fact  that  ap- 
pellant killed  deceased,  or  aided  as  a  prin- 
cipal in  such  killing,  tbe  Jury  should  acquit 
We  are  unable  to  see  any  substantial  objec- 
tion to  said  charge.  A  half  dozen  prisoners 
in  said  jail  testified  to  appellant's  active 
participation  in  the  killing.  He  himself,  un- 
corroborated by  testimony  direct  or  drcum- 
stantial,  swore  that  the  killing  was  done  by 
Lee  Massey,  another  prisoner.    It  was  proi>- 
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er  for  the  court  to  rabmlt  In  charge  the  de- 
fensive theory  based  on  a  killing  by  Maasey. 
Thla  was  doae.  The  overwhelming  proof 
showfaig  appellant's  guilty  participation  In 
the  homicide,  we  can  see  no  possible  harm 
In  submitting  his  right  to  aa  acquittal  if 
Massey  or  any  one  else  actually  killed  de- 
ceased, unless  it  was  shown  that  apt)ellant 
was  also  an  actor  in  the  commission  of  said 
'crime.  The  Jury  are  the  judges  of  the  facts, 
of  the  credibility  of  the  witnesses ;  they  may 
accept  as  true  the  testimony  of  one  state  or 
defense  witness  and  reject  others,  and,  had 
the  Jury  accepted  the  theory  that  Massey 
fired  the  shot,  this  would  not  have  necessarily 
compelled  them  to  reject  the  fact  of  ap- 
pellant's guilty  i>articipation,  and,  unless  it 
appear  that  in  some  way  harm  might  have 
resulted  from  giving  a  charge  complained  of, 
we  are  required  by  statute  not  to  reverse, 
even  though  the  charge  be  not,  strictly  speak- 
ing, called  for  by  the  facts. 

The  severity  of  the  penalty  imposed  upon 
this  appellant  has  led  us  to  carefully  consider 
each  contention  made  by  his  able  counsel, 
but  we  are  unable  to  so  far  agree  with  any 
of  same  as  to  conclude  that  a  reversal  of 
this  cause  is  necessary  or  demanded  by  the 
record.  The  crime  was  most  heinous.  Made 
a  trusty  by  the  man  whom  he  slew,  appel- 
lant took  his  life  for  no  apparent  reason  ex- 
cept a  desire  to  escape  imprisonmoit  as  a 
penalty  inflicted  by  a  Jury  for  an  act  for 
which  deceased  was  in  no  way  responsible. 
Apparently  appellant  was  the  leader  in  the 
murderous  plan  and  its  execution,  resulting 
in  the  unprovoked  death  of  an  officer  of  the 
law  in  the  discharge  of  his  duty. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  vriU  be  affirmed. 

On  Motion  for  Behearing. 

HAWKINS,  J.  Among  other  things,  ap- 
pellant complains  In  his  motion  for  rehear- 
ing that  we  were  in  error  in  our  original 
opinion  wherein  the  statement  was  made  that 
appellant  had  been  convicted  of  robbery  prior 
to  the  trial  In  the  instant  case,  and  to  some 
extent  basing  upon  that  our  holding  that 
the  argument  of  the  district  attorney  in  his 
Closing  address  to  the  Jury,  in  which  he  re- 
ferred to  the  prior  conviction,  was  not  re- 
versible error.  On  account  of  the  severe 
penalty  In  this  case,  we  have  again  examined 
the  bin  of  exceptions  presenting  this  matter. 
We  find  this  expression  in  the  latter  part  of 
the  bill  (whether  it  Is  a  qualification  placed 
there  by  the  judge,  or  whether  the  entire 
bill  Is  a  bill  prepared  by  the  Judge  we  are 
unable  to  say  from  the  context): 

"To  the  extent  that  the  assistant  county  at- 
torney included  firearms'  in  bis  argument  there 
was  no  support  in  the  evidence,  and  the  court 
immediately  sastained  the  objection  of  defend- 
ant and  instructed  the  jniy  not  to  consider 
same.    Experienced  counsel  for  defendant  par- 


sued  the  incident  no  .further  than  the  verbal 
objection,  not  requesting  any  written  instruc- 
tion." 

The  expression  in  the  bill  of  exceptions 
that  "to  the  extent  that  the  assistant  coun- 
ty attorney  used  the  word  'firearms'  in  his 
argument  there  was  no  support  in  the  evi- 
dence," would  justify  us  In  reaching  the  con- 
clusion that  there  was  support  in  the  evi- 
dence as  to  the  conviction  for  robbery,  and 
the  seemingly  inadvertent  statement  in  argu- 
ment that  it  was  with  "firearms"  does  not 
seem  to  us  sufficient  to  work  a  reversal  of 
the  case  in  view  of  the  entire  record. 

All  other  matters  called  to  our  attentioo 
upon  the  motion  for  rehearing  were  con- 
sidered and  exhaustively  discussed  In  the 
original  opinion.  We  have  again  examined 
the  assignments  of  error  relative  to  those 
same  matters,  and  believe  that  they  were 
properly  disposed  of,  and  to  discuss  them 
again  would  serve  no  nseful  purpose,  and 
would  be  largely  a  repetition. 

The  serious  nature  of  the  penalty  has  caus- 
ed us  to  give  carefcd  consideration  to  all 
matters  presented,  not  only  in  the  motion 
for  rehearing,  bat  upon  the  original  consid- 
eration of  the  case,  and  we  have  readied  the 
conclusion  that  the  motion  for  rehearing 
shoold  be  overruled. 
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(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 
1920.    Rehearing  Denied  June  15,  1921.) 

1.  CrtMlaal  law  «=3598(S)— Defentfaot  hoM  aet 
entitled  te  contlnHanoe  beoause  of  laok  ef  dIN 
Igence  In  securing  witness. 

Where  about  14  days  elapsed  between  the 
filing  of  indictment  for  murder  and  issuance 
of  defendant's   subpoena,   which   was   returned 
j  not  executed  in  about  three  days,  and  the  case 
was  set  for  trial  about  10  days  thereafter,  dur- 
ing which  time  no  farther  effort  was  made  to 
secure  the  witness'  attendance,  and  the  affidavit 
I  of  the  witness  attached  to  the  motion  for  new 
'  trial  indicates  that  he  was  at  San  Antonio,  in 
I  the  army,  so  that  a  casual  inquiry  at  camp  bead- 
I  quarters  Would  have  disclosed  his  whereabouts. 
held  that  affidavit  indicates  that  by  exercise  of 
diligence  the  defendant  could  have  secured  the 
witness'  attendance,  and  hence  was  not  entitled 
to  a  continuance. 

2.  Criminal  law  i8=>598(5),  939(2)— Defendant 
not  entitled  to  continuance  or  new  trial  for 
absent  witness  where  not  diligent  In  discover- 
ing witness'  whereabouts. 

Where  defendant,  prosecuted  for  murder, 
had  a  snbpoena  issued  for  a  witness,  a  resident 
of  the  county,  and  the  retnm  of  subpoena  dis- 
closed that  witness  had  left  a  year  before,  and 
was  in  the  army,  so  that  the  retam  indicates 
that  knowledge  of  his  departure,  if  not  pos- 
sessed by  defendant  appellant,  could  have  been 
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acquired  by  the  «se  of  ffiUgence,  and  witness' 
deposition  talten,  and  if  the  subptena  had  been 
issued  soon  after  indictment,  such  information 
would  have  come  to  defendant  in  time  to  ao- 
cure  the  witness,  defendant  was  not  entitled  to 
continuance  because  of  lack  of  diligence. 

3.  Criminal  law  «3>S4I  (2)  —  Refusal  of  new 
trial  for  eamulativa  evldenca  held  not  abuse 
of  discretion. 

In  a  prosecution  for  murder,  the  trial  judge 
did  not  abuse  his  discretion  in  failing  to  grant 
a  new  trial  for  absence  of  witness  who  could 
give  evidence  of  deceased's  having  admitted  bis 
correspondence  with  defendant's  wife  and  de- 
fendant's jealousy,  where  it  was  disclosed  by 
evidence  without  controversy  that  such  clan- 
destine correspondence  was  conducted  between 
the  deceased  and  the  defendant's  wife,  such  be- 
ing merely  cumulative  evidence  upon  an  nncon- 
troverted  issue,  and  testimony  of  another  wit- 
ness of  an  uncommnnicated  threat  by  deceased 
against  defendant,  where  there  was  also  evi- 
dence of  a  communicated  threat 

4.  WItiiames  «s>53(4)— Where  defendant  prov- 
ed  by  Me  wife  that  she  occopled  room  wKh 
deoeased  at  hotel.  It  was  proper  for  etate  to 
develop  from  her  that  no  orlmlnal  oondoot 
took  place. 

In  a  prosecution  for  murder,  ^ere  defend- 
ant appellant  introduced  his  wife  as  a  witness, 
and  proved  by  her  that  she  had  met  deceased 
and  occupied  a  hotel  room  with  him  for  several 
hours  vnth  doors  locked,  it  was  proper  for  state, 
on  cross-examination  of  the  wife,  to  develop 
that  at  this  meeting  no  criminal  conduct  took 
place,  in  view  of  Vernon's  Ann.  Code  Cr.  Proe. 
1916,  art.  811,  providing  that  when  the  detailed 
act,  declaration,  or  conversation  is  given  in  evi- 
dence any  other  act  or  declaration  necessary  to 
make  it  fully  understood  may  also  be  given  in 
evidence. 

5.  Criminal  law  «s>829 (5)— Instruction  that 
defendant  oonid  arm  himself  In  anticipation  of 
attack  by  deceased  not  required  wboro  Jury 
Instructed  on  seif-defenso  against  apparent 
danger. 

Where,  in  prosecution  for  murder,  the  jury 
were  instructed  upon  self-defense  against  ap- 
parent, as  wen  as  real,  danger,  and  upon  de- 
fendant's right  to  act  upon  a  demonstration  by 
deceased  manifesting  an  intent  to  carry  out  a 
threat,  it  was  not  incumbent  upon  court  to  in- 
stroct  that  defendant  had  right  to  defend  him- 
self in  anticipation  of  an  attack  by  deceased, 
particularly  where  it  was  instructed  that  de- 
fendant had  right  to  seek  deceased,  and  in  do- 
ing so  to  arm  himself. 

6.  Criminal  law  <s=3829(5)—Fallure  to  repeat 
Instruction  that  defendant  could  use  any 
means  at  his  command  to  protect  himself,  and 
was  not  bound  to  retreat,  waa  not  error. 

In  prosecution  for  murder,  where  the  jury 
waa  instructed  that  the  defendant  had  a  right 
to  use  any  means  at  his  command  to  protect 
himself  from  deceased,  who  had  threatened  his 
life,  and  that  he  was  not  bound  to  retreat,  it 
waa  not  error  to  fail  to  repeat  the  instruction 
at  the  request  of  the  defendant,  in  reference 
to  instruction  on  the  law  of  communicated 
threata. 


7.  Criminal  law  «=9829(  18)— Refusal  to  charge 
upon  matters  covered  by  another  charge  not 
error. 

Where  a  general  instmetion  that  the  burden 
was  upon  the  state  to  show  defendant  guilty 
beyond  a  reasonable  doubt  was  embraced  in 
the  general  charge,  and  the  jury  were  instructed 
fully  on  the  law  of  threats,  requested  instruc- 
tions which  were  no  more  than  substantial 
repetitions  of  the  main  charge  on  such  matters 
were  properly  refused. 

8.  Homicide  «=»300 (7)  —  Failure  to  Instruot 
that  defendant  could  continue  to  shoot  at 
long  as  danger  from  deceased  continued,  at 
viewed  from  defendant's  standpoint,  held  not 
error. 

In  prosecution  for  murder,  failure  to  in- 
struct at  defendant's  request  that  he  had  right 
to  continue  to  shoot  as  long  as  the  danger  con- 
tinned,  as  viewed  from  bis  standpoint,  was  not 
error,  where  such  charge  was  rendered  umiec- 
essary  by  the  circumstances,  including  an  in- 
struction that,  if  the  first  shot  inflicted  mortal 
wounds,  and  in  firing  it  appellant  was  acting 
in  self-defense,  they  would  not  consider  as  a 
circumstance  against  him  that  he  fired  addi- 
tional shots,  where  the  evidence  showed  that 
each  of  the  wounds  waa  fatal,  there  being  no 
evidence  to  require  the  requested  instruction. 

On  Motion  for  Behearing. 

9.  Criminal  law  «=3l038( I)— Objection  to  In- 
struction not  made  at  time  of  trial  will  not  be 
considered. 

Assignment  of  error  in  an  instruction  will 
not  be  considered  where  no  exception  was  pre- 
sented to  the  court  specifically  pointing  out  the 
omission  claimed  by  the  assignment,  in  view  of. 
Vernon's  Ann.  Code  Cr.  Proc  1916,  art  7^, 
providing  that  objections  to  special  charges 
shall  be  made  at  time  of  trial. 

10.  Criminal  law  «s^8^9(S)— Refnsal  to  charge 
Jury  to  view  facts  as  they  appeared  to  defend* 
ant  at  time  of  killing  was  not  error  where 
Jury  was  Instrneted  on  self-defense  from  ap- 
parent danger. 

In  prosecution  for  homicide,  it  was  not  er- 
ror to  refuse  a  requested  instruction  that  jury 
should  place  themselves  as  nearly  as  they  could 
in  the  place  of  defendant  at  time  of  homicide, 
and  Tiew  all  facts  as  they  appeared  to  him, 
from  his  viewpoint,  and  not  as  they  appear  to 
jury  now,  where  the  court  had  instructed  on 
the  right  to  defend  from  apparent  danger. 

Appeal  fr(»n  Criminal  District  Court,  Dal- 
las County ;  C.  A.  Pippen,  Judge. 

E.  H.  Boaz  was  convicted  of  manelaughter, 
and  be  appeals.    Affirmed. 

Baskin,  Dodge,  Eutns  ft  Ammerman,  of 
Fort  Worth,  Pnckitt,  Monnt  ft  Newberry  and 
Reid  WiUlams,  all  of  Dallas,  and  Black  ft 
Smedley,  of  Austin,  for  appellant. 

J.  WiUls  Pletaon,  Diet  Atty.,  M.  T.  Lively, 
Oavln  Muse,  Bobeort  B.  Allen,  and  Robert  B. 
Allen,  Jr.,  all  of  Dallas,  and  Alvln  M.  Owal^, 
Asflt.  Atty.  Gen.,  for  the  State. 
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MORROW,  J.  Aiypellant  shot  and  killed 
McDowell.  lodicted  for  murder,  he  was 
convicted  of  manslaugbter,  and  bis  punish- 
ment fixed  at  confinonent  in  the  penitentiary 
for  a  period  of  five  years. 

The  appellant  was  about  34  years  of  age, 
had  been  married  about  nine  years ;  bis  wife 
was  about  31  years  of  age,  and  there  was  one 
child.  Before  the  marriage  deceased  had 
been  a  suitor  of  appellant's  wife,  and  after 
the  marriage  there  had  been  conducted  be- 
tween the  deceased  and  Mrs.  Boaz  a  clandes- 
tine correspondence,  and  Interviews  had  tak- 
t3i  place,  of  which  the  appellant  was  ignorant 
at  the  time.  A  few  days  before  the  homicide, 
Mrs.  Boaz,  with  her  child,  left  her  home  in 
Memphis,  Tex.,  and  disappeared.  The  appel- 
lant went  to  Dallas  in  seanflt  of  her,  and 
made  Inquiry  of  the  deceased  over  the  phone 
touching  her  whereabouts,  and  was  denied 
information.  Appellant  went  to  Navarro 
county  in  search  of  his  wife,  and  there,  in 
conversation  with  a  friend  of  hers,  learned 
of  clandestine  correspondence  that  had  taken 
place  some  time  before.  He  had  in  the  mean- 
time Intercepted  some  of  the  letters  from  the 
deceased,  and  had  concluded  from  them  that 
the  relations  between  the  deceased  and  his 
wife  were  suspicious,  if  not  criminal,  and  in 
one  of  the  letters  there  was  embodied,  accord- 
ing to  the  evidence,  a  threat  against  the  ap- 
pellant Returning  to  Dallas,  the  appellant 
went  into  a  barber  shop  in  which  the  de- 
ceased worked,  though  appellant  had  not  seen 
him  for  a  number  of  years,  and,  according  to 
his  theory,  did  not  know  liim.  The  deceased, 
'taking  a  satchel  or  grip,  and  putting  some 
articles  in  it,  1^  the  barber  shop,  and  the 
appellant,  hearing  the  name  of  the  deceased 
called,  followed  him,  and,  according  to  his  the- 
ory, overtook  him  while  the  deceased  was  in 
the  act  of  putting  his  grip  into  an  automobile ; 
and,  upon  appellant's  accosting  deceased  and 
seeking  information,  the  deceased  assumed  a 
hostile  attitude,  and  attempted  to  open  the 
grip,  as  appellant  believed,  to  secure  a  pistol, 
whereupon  the  appellant  shot  There  waa 
testimony  introduced  to  the  effect  that  a 
pistol  was  seen  in  the  grip  in  the  car  of  the 
deceased  after  the  homicide.  This,  however, 
was  controverted. 

It  was  shown  by  Mrs.  Boaz,  who  was  intro- 
duced as  a  witness  on  behalf  of  her  husband, 
that  a  clandestine  correspondence  had  been 
conducted  t>etween  her  and  the  deceased,  and 
that  on  one  or  more  occasions  she  had  met 
the  deceased  in  a  hotel  in  Dallas,  and  had 
been  alone  with  him  in  a  room  with  the  door 
locked  for  a  considerable  time;  that  on  the 
occasion  of  her  disappearance  she  had  come 
to  Dallas,  and  had  seen  the  deceased,  and 
had  a  meeting  with  him  of  the  kind  described 
above  in  the  hotel.  She  also  testified  upon 
behalf  of  appellant  that  there  was  a  threat 
against  the  appellant  in  one  of  the  deceased's 
letters,  which  had  come  to  the  knowledge  of 
tlie  i4>pellant,  and  that,  because  of  the  knowl- 


edge acquired  touching  the  correspondence:, 
appellant  was  furious. 

The  state's  theory  and  testimony  indicated 
that  the  appellant  wait  Into  the  barber  shop 
where  the  deceased  worked,  wearing  a  hand- 
kerchief over  his  face  as  a  means  of  disguise, 
and  that,  when  the  deceased  left  the  shop, 
the  appellant  followed  him;  that,  before 
leaving,  McDowell  stated  he  was  going  out  to 
shave  a  man,  and  would  be  back  soon.  There 
were  three  wounds  on  the  deceased,  each  of 
them  entering  the  back.  A  state  witness  said 
that,  while  talking  to  a  man  on  the  street, 
his  companion  said,  "Look,"  and  he  saw  Mc- 
Dowell running,  and  the  appellant  foUowlng 
him.  They  were  about  40  or  60  feet  apart; 
that  he  saw  the  first  shot  fired,  which  was 
fired  when  they  were  about  50  or  60  feet  dis- 
tant from  each  other.  The  deceased  was  run- 
ning, bad  nothing  in  his  hands  that  could  be 
seen.  They  continued  to  run  until  the  third 
shot  was  fired,  when  McDowell  fell ;  that  be- 
tween the  first  and  the  third  shots  McDowell 
ran  something  like  90  feet.  Another  witness 
said  he  saw  McDowell  put  something  in  the 
car,  and  turn  as  though  to  crank  the  car; 
that  he  looked  up,  and  appeared  surprised 
and  startled,  and  then  turned  and  ran  fast, 
and  the  witness  saw  the  appellant  with  a 
pistol  in  bis  band.  The  parties  went  out  of 
the  sight  of  the  witness  before  the  first  shot 
was  fired. 

[1]  The  refusal  to  grant  a  continuance  is 
made  the  subject  of  complaint  The  absent 
witnesses  named  in  the  application  were  Al- 
bert Wesley  and  Joe  Davis.  It  is  charged  in 
the  application,  which  was  the  first,  that 
Joe  Davis  was  a  resident  of  Memphis,  Tex, 
but  temjwrarlly  stationed  at  Camp  Travis,  in 
San  Antonio,  and  was  a  member  of  353d 
Motor  Truck  Company.  The  Indictment  was 
filed  on  March  11,  and  the  day  fixed  for  the 
trial  was  April  8.  A  subpoena  was  issued 
for  Joe  Davis  at  the  address  mentioned  in- 
the  application  March  26,  and  returned  not 
executed  on  the  29th  of  March,  1919.  We 
have  discovered  in  the  record  no  reasons 
stated  for  the  failure  of  the  appelant  to 
apply  for  the  subpoena  for  the  witness  at  an 
earlier  date.  Fourteen  or  fifteen  days 
elapsed  between  the  filing  of  the  indictment 
and  the  issuance  of  the  subpoena.  In  the 
meantime,  the  case  was  set  for  trial  the  8th 
of  April.  The  subpoena  was  returned  not  ex- 
ecuted some  9  or  lO  days  before  the  date  of 
trial,  and  the  record  shows  no  effort  of 
the  appellant  aftw  the  subpoena,  was  return- 
ed to  secure  the  attendance  of  the  vritness. 
The  affidavit  of  the  witness  attached  to  the 
motion  for  a  new  trial  indicates  that  during 
all  ci  the  time  from  Mardi  6  until  after 
April  8,  he  was  at  San  Antonio  with  Motor 
Transport  Corps  No.  863.  In  his  affidavit  it 
is  stated: 

"That  he  was  in  said  camp  continnondy  from 
the  8th  day  of  March,  1919,  and  a  casaal  in- 
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<ITiir7  at  Us  camp  headquarters  woTdd  have  dis- 
closed  his  whereabouts  between  laid  date  of 
March  6  and  April  8,  1919." 


This  affldavlt  indicates  that  by  the  exer^ 
else  of  diligence  the  appellant  conld  hAve 
secured  the  attendance  of  the  witness.  The 
fact  that  the  subpoena  was  returned  on  the 
29th  day  of  March,  3  days  after  it  was  la- 
aued,  with  the  statement  by  the  officer  that 
the  witness  had  not  been  found,  would  not, 
we  think,  excuse  further  effort  on  the  part 
of  appellant  to  procure  his  attendance.  The 
case  of  Todd  y.  State,  57  Tex.  Cr.  B.  26,  121 
8.  W.  506,  is  in  point  The  Indictment  was 
filed  January  23.  The  subpoena  was  returned 
the  27th  day  of  January,  and  the  trial  began 
the  2d  of  February.  The  accused  having 
failed  to  apply  for  other  process,  his  dili- 
gence was  held  incomplete.  Other  cases  In 
point  are  Holmes  v.  State,  3|  Tex.  Or.  K.  870, 
42  8.  W.  996 ;  Cromwell  v.  State,  69  Tex.  Or. 
K.  526,  129  S.  W.  622;  Jopes  v.  State,  66 
Tex.  Or.  R.  69, 144  S.  W.  262;  GUes  v.  State, 
66  Tex.  Or.  K.  638.  148  S.  W.  317 ;  Dean  v. 
State,  29  S.  W.  477;  Stephens  v.  State,  69 
Tex.  Or.  K.  437,  154  S.  W.  996. 

[2]  The  subpoena  relied  on  for  Albert  Wes- 
ley was  Issued  the  5th  day  of  April,  and 
in  the  return  It  la  disclosed  that  he  had  left 
for  Virginia  a  year  before,  and  was  In  the 
army.  Wesley  was  a  resident  of  Dallas  coun- 
ty, and  the  return  on  the  subpoena  Indicates 
that  knowledge  of  his  departure  fron*  the 
state.  If  not  possessed  by  the  appeUant,  could 
have  been  acquired  by  him  by  the  use  of  dill- 
g^ce,  and  the  deposition  of  Wesley  taken  if 
desired.  And  apparently,  if  the  subpoena  for 
him  had  been  issued  .soon  after  the  indictment 
was  filed,  the  information  would  have  come 
to  appellant  by  means  of  a  return  on  the  sub- 
poena within  time  to  have  taken  his  deposi- 
tion. 

[3]  The  witness  Davis,  if  present,  would 
have  testified  that  about  a  year  before  the 
homicide  he  was  In  the  barber  shop  in  the 
Oriental  Hotel,  and  the  barber  shaving  him 
stated  that  he  was  the  suitor  of  Mrs.  Boa? 
before  her  marriage,  and  that  before  she  was 
married  she  was  a  good  woman,  and  that 
Dr.  Boaz  was  no  man  at  all,  and  had  caused 
her  to  do  as  she  had,  and  further  stated 
that  Dr.  Boaz  knew  of  correspondence  with 
his  wife,  was  Jealous  of  the  barber,  and  was 
watching  him ;  that  the  barber  further  stated 
that  he  was  expecting  trouble  with  Dr.  Boaz, 
and  would  be  prepared  to  protect  himself 
against  him.  By  the  witness  Wesley  the  ap- 
pellant expected  to  show  that  he  carried  let- 
ters written  by  appellant's  wife  to  deceased, 
and  by  the  deceased  to  her.  In  passing  upon 
the  motion  for  a  new  trial,  the  court  had  be- 
fore it  the  evidence  in  the  case,  which  dis- 
closed without  controversy,  as  we  "under- 
stand the  record,  that  a  clandestine  corre- 
spondence was  conducted  between  the  de- 
ceased and  appellant's  wife.    The  testimony 


of  Wesley,  therefore,  was  but  cumulative 
upon  an  uncontroverted  Issue.  The  testl'  . 
mony  of  Davis  was  in  pert  upon  a  similar 
issue,  though  it  also  tended  to  show  an  tm- 
communicated  threat  made  by  the  deceased 
against  the  appellant.  This  evidence  would 
have  been  admissible  as  bearing  upon  the 
question  of  self-defense,  but,  inasmuch  as  it 
was  shown  by  the  evidence,  and  not  disputed, 
that  the  deceased  had  made  a  threat  against 
the  appellant  which  was  communicated  to 
him,  we  would  not  feel  warranted  in  holding 
that  the  evidence  was  so  important  as  to 
show  an  abuse  of  discretion  by  the  trial 
Judge  in  failing  to  grant  a  new  trial  for  the 
absence  of  the  witnesses,  the  diligence  to 
secure  his  attendance^  falling  short  <tf  the 
legal  requirements. 

[4]  The  appellant  having  Introduced  his 
wife  as  a  witness,  and  proved  by  her  that 
she  had  had  clandestine  correspondence  with 
the  deceased,  and  had  met  him  at  the  Orien- 
tal Hotel  In  Dallas  and  occupied  a  room  with 
him  for  several  hours  with  the  doors  locked, 
the  cross-examination  of  liis  wife,  developing 
that  at  this  meeting  no  criminal  conduct  took 
place,  was,  we  think,  germane  to  the  direct 
inquiry  and  legitimate  cross-examination. 
The  appellant  having  on  his  direct  examina- 
tion disclosed  the  meeting  between  his  wife 
and  the  deceased,  it  was  proper  for  the  state 
to  Interrogate  her  as  to  all  that  took  place 
between  them.  Their  conduct  while  In  the 
room  was  a  legitimate  subject  of  inquiry.  It 
was  a  part  of  the  same  transaction,  and  was 
within  the  statute  which  says: 


"When  a  detailed  act,  declaration,  conversa- 
tion or  writing  is  given  in  evidence,  any  other 
act,  declaration  or  writing  which  is  necessary 
to  make  it  fully  understood  or  to  explain  the 
same  may  also  be  given  in  evidence."  Vernon's 
Ann.  0.  O.  P.  art.  811. 

Appellant  having  called  his  wife  as  a  wit- 
ness to  prove  a  part  of  the  transaction,  she 
became  competent  to  prove  it  all. 

[S]  The  court  instructed  the  Jury  upon 
self-defense,  embodying  the  cigbt  to  defend 
against  apparent  as  well  as  against  real  dan- 
ger, and  also  charged  upon  appellant's  right 
to  act  upon  a  demonstration  manifesting  the 
intent  upon  the  part  of  the  deceased  to  carry 
out  a  threat.  The  charge  In  no  way  quali- 
fied or  abridged  the  right  of  perfect  self-de- 
fense. In  this  state  of  the  record,  it  was  not 
incumbent  upon  the  court  to  Instruct  the  jury 
that  appellant  had  a  right  to  arm  himself  in 
anticipation  of  an  atta(*  from  the  deceased. 
The  complaint  of  his  failure  to  do  so,  how- 
ever. Is  not  tenable,  for  the  further  reason 
that  the  court  gave  a  charge  prepared  by  the 
appellant  to  the  effect  that  the  appellant  had 
the  right  to  seek  the  deceased,  and  In  doing 
BO  to  arm  himself,  and  that  his  so  doing 
would  not  be  considered  as  a  drcumstanco 
against  him,  and  would  in  no  wise  Imptulr 
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Us  perfect  right  of  self-defenae.  WiiUford 
V.  State,  88  Tex.  Cr.  E.  393,  42  S.  W.  972;  Al- 
fred Smith  T.  State,  81  Tex.  Cr.  B.  868, 195  S. 
W.  595. 

[I,  7]  The  court,  lo  the  thirteenth  para- 
graph of  his  charge,  having  instructed  the 
Jury  that  the  appellant  had  the  right  to  use 
any  means  at  his  command  to  protect  him- 
seU,  and  that  be  was  In  no  event  bound  to 
retreat,  was  not  in  error  in  failing  to  repeat 
the  instruction  at  the  request  of  the  appel- 
lant And  the  same  is  true  with  referencie 
to  the  law  of  communicated  threats.  Nor 
does  It  occur  to  us  that  In  charging  on  tbe 
law  of  threats  the  court  failed  to  instruct  the 
jury  to  grant  the  appellant  the  benefit  of  rea- 
sonable doubt  The  instruction  given  was  to 
tbe  effect  that.  If  they  believed  that  the  ap- 
pellant had  been  Informed  that  a  threat  had 
been  made,  and  that  at  the  time  he  shot  the 
deceased  the  latter  did,  or  was  doing,  some 
act,  or  spoke  some  word,  which  from  appel- 
lant's standpoint  appeared  to  him  to  indicate 
or  manifest  an  intent  on  the  part  of  the  de- 
ceased to  carry  such  threat  into  execution, 
the  killing  would  be  justifiable;  and  in  the 
succeeding  paragraph  the  Jury  was  instructed 
that,  if  they  believed  beyond  a  reasonable 
doubt  at  the  time  the  appellant  shot  him  the 
deceased  did  or  was  doing  no  act,  or  spoke 
no  word,  which  from  appellant's  standpoint 
reasonably  appeared  to  him  to  indicate  or 
manifest  an  intention  on  deceased's  part  to 
carry  the  threat  into  execution,  then  the  ap- 
pellant could  not  Justify  upon  the  ground  of 
threats. 

A  general  instruction  to  the  effect  that  the 
burden  of  proof  was  upon  the  state  to  prove 
the  guilt  beyon4  a  reascnable  doubt,  and  that 
in  case  of  a  reasonable  doubt  they  would 
acquit,  was  embraced  in  the  charge.  We  find 
no  exception  to  the  charge  upon  the  ground 
that  the  law  of  reasonable  doubt  was  not  suf- 
ficiently charged  on.  The  criticism  in  the 
brief  of  counsel  is  based  upon  the  refusal  by 
the  court  to  give  certain  Instructions  request- 
ed by  the  appellant.  These  Instructions,  so 
far  as  they  relate  to  the  subject  of  the  law 
of  threats,  were  nothing  more  than  substan- 
tial repetitions  of  the  paragraphs  of  tbe 
main  charge  upon  that  subject.  They  were 
no  more  definite  upon  tbe  subject  of  reason- 
able doubt  than  was  the  main  charge,  anj 
no  special  charge,  specifically  directed  to  the 
amendment  of  the  supposed  omission  in  tbe 
court's  charge  to  fully  instruct  on  the  law  of 
reasonable  doubt,  appears  to  have  been  re- 
quested. The  rule  of  law  applicable  to  the 
matter  in  hand,  we  think,  is  given  in  Pow- 
ell's Case,  28  Tex.  App.  398,  13  S.  W.  601, 
from  which  we  quote: 

"With  respect  to  the  charge  on  threats  and 
•elf-defense,  the  objection  is  urged  that  it  re- 
quires the  jury  to  believe  that  the  fact*  existed 
which  constitated  self-defense  before  they  could 


acquit  defendant,  whereas  tbe  law  is  tliat  if 
they  entertained  a  reasonable  doubt  of  the  ex- 
istence of  such  facts  they  should  acquit  him. 
In  this  case  the  court  charged  the  rule  of  rea- 
sonable doubt  generally,  malunK  it  applicable 
to  the  whole  case,  and  under  repeated  decisions 
of  this  court  this  was  sufficient  McCullongh 
V.  State,  23  Tex.  App.  620;  Ashlock  v.  State, 
16  Tex.  App.  13;  Barr  v.  "State,  10  Tex.  App. 
507." 

Instances  In  which  this  rule  has  been  ap- 
proved are  numerous.  See  Rose's  Notes  on 
Texas  Reports,  vol.  6,  p.  775;  Simpson  v. 
State,  81  Tex.  Or.  E.  389,  196  S.  W.  835; 
Head  v.  State,  82  Tex.  Cr.  B.  214,  198  S.  W. 
581,  and  cases  collated ;  Clay  v.  State,  .75  Tex. 
Cr.  R.  387,  170  S.  W.  744;  Vemon'e  Tex. 
Crlnl.  State,  vol.  2,  p.  684. 

[8]  Complaint  is  made  of  the  failure  to  in- 
struct the  jury  at  the  request  of  appellant 
that  he  had  a  r%ht  to  continue  to  shoot  as< 
long  as  the  danger  continued,  as  viewed  from 
his  standpoint'  The  necessity  of  such  a 
charge  in  a  given  case  depends  upon  the  facts 
and  the  manner  in  which  the  issues  are  sul>- 
mitted  to  tbe  jury.  Clark  v.  State,  66  Tex. 
Cr.  R.  295,  120  S.  W.  179;  Smith  v.  SUte.  57 
Tex.  Cr.  R.  465, 123  S.  W  698;  Woodward  v. 
State,  54  Tex.  Cr.  R.  89,  111  S.  W.  941. 
There  are  cases  in  which  such  a  charge  is 
required  to  protect  the  accused  under  the  law 
of  manslaughter.  These  are  cases,  however, 
in  which  the  conviction  is  for  murder.  La- 
grone  v.  State,  84  Tex.  Cr.  R.  609,  209  S.  W. 
411.  There  being  no  charge  submitting  the 
theory  that  the  appellant  fired  the  subsequent 
shots  after  the  danger  had  ceased,  the  Inquiry 
is.  Does  the  evidence  suggest  that  in  firing 
tbe  subsequent  shots  be  was  under  a  reason- 
able apprehension,  as  viewed  from  his  stand- 
point, that  the  danger  continued?  Lynch  v. 
State,  24  Tex.  Cr.  App.  350,  6  S.  W.  190,  6 
Am.  St  Rep.  888 ;  Feubian  v.  State,  83  Tex. 
Cr.  R.  234,  203  S.  W.  898 ;  Thompson  v.  State, 
85  Tex.  Cr.  R.  144,  210  S.  W.  801,  and  ca.ses 
cited.  The  court  instructed  the  Jury  in  a 
special  charge  that,  if  the  first  shot  inflicted 
a  mortal  wound,  and  that  in  firing  it  the  ap- 
pellant was  acting  in  self-defense,  they  would 
not  consider  as  a  circumstance  against  him 
that  he  had  fired  additional  shots,  or  in- 
flicted upon  the  deceased  additional  wounds, 
which  were  not  fired  or  inflicted  In  self-de- 
fense. Tlie  evidence  tended  to  sTiow  that 
each  of  the  wounds  was  fatal.  Looking  to 
the  evidence,  it  appears  from  appellant's  tes- 
timony that  he  followed  the  deceased  out  of 
the  barber  shop  for  the  purpose  of  ccinvers- 
Ing  with  him.  He  had  seen  the  deceased  put 
something  In  a  satchel,  and  carry  it  with  him 
out  of  the  barber  shop.  Appellant  saw  de- 
cea.<!e4  at  his  automobile,  and  the  at^tellant 
said: 

"He  said  be  didn't  care  to  have  any  conversa- 
tion with  me,  had  had  all  be  wanted  out  of  m% 
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•Bd  began  to  Hg  la  the  grip  which  he  had  in 
the  automobile,  and  I  reached  for  my  gun.  At 
that  time  he  started  baclc,  and  I  shot  him.  I 
thought  he  was  going  after  a  gnn  in  the  grip, 
is  the  reason  I  shot.  I  could  not  tell  what  it 
was,  but  I  saw  him  pnt  something  in  the  grip, 
and  be  was  taking  it  out,  trying  to  open  it,  and 
when  he  saw  me  pull  my  gun  he  started  away. 
He  was  looking  at  me  when  I  pulled  my  gun. 
I  don't  know  how  many  times  I  shot.  I  don't 
know  whether  he  turned  and  ran.  I  don't  know 
anything  at  all  about  that  I  don't  know  wheth- 
er be  stayed  there  or  not.  I  know  I  shot.  I 
saw  him  going  into  the  case.  He  said  angry 
words.  I  don't  know  whether  I  was  shooting 
him  to  death  as  he  was  running  from  me.  I 
'don't  know  that  I  shot  him  three  times  in  the 
back ;   cannot  recall  anything  after  I  shot  him." 

The  state's  theory  and  testimony  is  tbat 
when  the  deceased  saw  the  appellant  he  fled, 
and  that  when  the  first  shot  was  fired  they 
were  40  or  50  feet  apart,  and  that  the  de- 
ceased continued  running,  the  appellant  pur- 
suing blm,  the  distance  between  Increasing; 
that  all  the  shots  took  effect  in  the  back; 
that  the  deceased  at  the  time  he  fled  was 
without  arms.  Neither  in  the  testimony  of 
the  state  nor  the  appellant  do  we  find  any 
evidence  which  Impresses  us  as  raising  an 
Issue  calling  for  a  charge  upon  appellant's 
right  to  continue  to  shoot.  Viewing  the 
state's  testimony,  there  was  no  Issue  of  self- 
defense— the  deceased  was  fleeing,  he  was  un- 
armed, he  had  abandoned  the  difficulty.  In 
Its  strongest  light,  the  appellant's  testimony 
raises  the  issue  of  self-defense  upon  previous 
threats  and  apparent  danger  at  the  time  he 
Bred  the  first  shot.  He  disclaims  any  knowl- 
edge of  what  subsequently  occurred,  and,  so 
far  as  we  are  able  to  discern,  there  Is  an  ab- 
sence of  evidence  which  requires  a  charge  in- 
structing the  Jury  that  the  appellant  had  the 
right  to  continue  to  shoot  while,  viewed  from 
his  standpoint,  the  danger  existed.  There 
was  never  any  danger,  real  or  aw>arent; 
from  the  state's  testimony,  the  deceased  was 
fleeing  from  the  start.  The  appellant  dis- 
closes what  operated  upon  bis  mind  at  the 
time  he  'first  fired,  but  furnishes  by  his  evi- 
dence no  basis  for  an  afl^rmatlve  charge  tbat 
the  subsequent  shots  were  fired  in  the  belief 
that  the  danger  had  not  ceased. 

After  a  careful  examination  and  considera- 
tion of  each  of  the  matters  presented  for  re- 
view in  the  record,  we  are  constrained  to 
conclude  that  no  error  Is  disclosed  which 
would  Justify  or  authorize  a  reversal  of  the 
judgment 

It  is  therefore  afiftrmed. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  [I]  Appellant  insists  In  his 
motion  for  rehearing  that  the  trial  court 
erred  In  the  fourteenth  and  seventeenth  para- 
graphs of  his  charge  in  shifting  the  burden 
of  proof  CD  the  defensive  Issues,  and  that, 


these  matters  were  sufficiently  pointed  out  by 
the  special  charges  Nos.  6  and  11,  which  were 
refused,  and  that  our  opinion  heretofore  ren- 
dered is  erroneous. 

No  objection  Is  made  now  to  the  fourteenth 
and  seventeenth  paragraphs,  except  that  they 
should  have  concluded  with  a  statement,  "or 
if  yon  have  a  reasonable  doubt  thereof." 
Without  going  into  a  discussion  of  the  many 
cases  cited  by  appellant  in  his  brief,  we  de- 
sire to  revert  to  the  acts  of  the  Legislature 
In  1913,  art.  743,  Vernon's  C.  C.  P.  No  ex- 
ception was  presented  to  the  court's  charge 
specifically  pointing  out  an  omlssioa  In  the 
particular  now  complained  of,  and  while  the 
special  charges  requested  contained  a  proper 
clause  with  reference  to  the  "neasonable 
doubt"  as  applied  to  the  defensive  Issues,  yet 
there  was  nothing  In  the  special  charges,  or 
In  any  objection  to  the  main  charge,  to  per^ 
tinently  call  the  court's  attention  to  the  mat- 
ter now  urged  as  error.  The  last  clause  in 
article  743  reads: 

"And  all  objections  to  the  charge  and  on  ac- 
count of  refusal  or  modification  of  special 
charges  shall  be  made  at  the  time  of  the  ,trial,^' 

If  what  is  now  urged  as  such  a  serious  ob- 
jection was  at  the  time  of  the  trial  over* 
looked  by  the  able  attorneys  representing  ap- 
pellant. Is  it  likely  any  great  harm  befell  ap- 
pellant by  reason  thereof  7  The  Jurors  knew 
very  well  what  the  main  issues  in  the  case 
were,  and  it  la  not  to  be  presumed  by  this 
court  tliat  they  Indulged  in  the  refinement  of 
analysis  in  the  consideration  of  the  case  as 
do  attorneys  in  discussion  of  legal  proposi- 
tions. For  the  court  to  hold  that  the  re- 
questing of  a  special  instruction,  which  the 
trial  court  could  legitimately  consider  as  a 
substantial  repetition  of  his  main  charge,  can 
take  the  place  of  an  objection  which  should 
pertinently  point  out  the  matter  complained 
of,  would  virtually  work  a  repeal  of  the  stat- 
ute. We  do  not  desire  to  be  understood  as 
holding  that,  where  the  special  charge  goes 
to  some  substantial  matter,  it  would  not  in 
some  cases  tie  erroneous  to  refuse  it,  even 
though  no  objection  was  presented  because 
of  its  omission  from  the  main  charge;  yet, 
where  the  complaint  only  goes  to  the  omis- 
sion of  a  few  words,  we  feel  tbat,  in  jus* 
tice  to  the  trial  courts,  and  to  mabe  effective 
the  law  referred  to,  objectionable  omission 
should  be  pointed  out  by  exception  then 
made.  The  case  of  Walker  v.  State,  229  S. 
W.  527,  presents  very  much  the  same  situa- 
tion, and  sustains  what  we  have  written. 

In  the  brief  and  argument  upon  rehearing 
we  are  referred  to  Johnson  v.  State,  29  Tex. 
Cr.  App.  150,  15  S.  W.  647,  and  the  line  of  au- 
thorities following  tliat  case,  as  laying  down 
a  more  correct  rule  than  the  one  announced 
in  Powell's  Case,  28  Tex.  App.  398,  13  S.  W. 
699,  and  others  referred  to  in  our  original 


Digitized  by 


Google 


796 


231  SOUTHWESTERN  BBPOBTEB 


=Crar. 


opinion.  Perhaps  we  did  not  make  onr  mean- 
ing clear.  Just  preceding  tlie  reference  to 
the  Powell  Case  this  language  was  used:  "We 
find  no  exception  to  the  charge  upon  the 
ground  that  the  law  of  reasonable  doubt  was 
not  suflSclently  charged  on,"  and  then  follows 
a  statement  In  which  we  were  inaccurate, 
to,  the  effect  that  the  special  charges  request- 
ed were  no  more  definite  upon  the  subject  of 
"reasonable  doubtf'  than  was  the  niain 
charge.  Wliat  we  were  undertaking  to  say 
was  that.  In  the  absence  of  an  exception 
pointedly  calling  the  court's  attention  to  an 
omission  as  to  "reasonable  doubt"  applied  to 
each  defensive  issue,  the  Powell  Case  an- 
nounces a  correct  rula 

[1 0]  Appellant  reQuested  the  following  spe- 
cial Instruction: 

"Tou  are  instructed  that,  in  passing  upon  the 
issues  in  this  case,  it  is  your  duty  to  place  yoor- 
selves  as  nearly  as  you  can  in  the  place  of 
defendant  at  the  time  of  the  homicide,  and  to 
Tiew  all  the  attendant  facts  and  circumstanceB 
as  they  reasonably  appeared  to  him  from  his 
Btan^oint,  at  the  time,  and  not  as  they  may 
appear  to  you  now." 

■^  We  do  not  think  it  was  necessary  ta  sub- 
mit this  charge.  The  court  had  already  told 
the  jury  that — 

"It  was  not  necessary  that  there  should  be 
actual  danger,  as  a  person  has  the  right  to  de- 
fend bis  life  and  person  from  apparent  danger 
as  fully  and  to  the  same  extent  as  he  would  had 
the  danger  been  real,  provided  he  acted  upon 
a  reasonable  apprehension  of  danger  as  it  ap- 
peared to  him  from  his  standpoint  at  the  time." 

We  have  carefully  examined  the  other 
grounds  urged  in  support  of  the  motlcm  for 
rehearing.  They  were  all  considered  and  dis- 
cussed in  the  original  opinion,  and,  we  be- 
lieve, correctly  disposed  of. 

While  we  might  have  reached  a  somewhat 
dlfiTerent  verdict  had  we  occupied  the  place 
of  Jurors,  yet,  passing  upon  the  case  In  the 
light  of  the  record,  the  Judgment'  must  be 
sustained,  and  the  motion  for  rehearing  is 
overruled. 


CANTER  V.  CANTER.    (No.  655.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
May  26,  1921.) 

Appeal  and  error  <9=>282,  744— In  oase  tried  to 
oourt,   motion  for  new  trial   not  necessary, 
but  assignments  ef  error  must  be  filed  be- 
fore appeal. 
On  appeal  from  a  judgment  in  a  case  tried 

before  the  court  without  a  jury,  assignments 


of  error  in  appellant's  brief  cannot  be  consid- 
ered, where  none  were  filed  in  lower  court, 
though  it  is  not  necessary  to  file  a  motion  for 
new  triaL 

Appeal  from  EMstrlct  Court,  Liberty 
County;   D.  F.  Singleton,  Judge. 

Suit  by  Bhola  Smith  Canter  against  Day 
Canter  for  divorce.  Judgment  for  plaintiff 
and  defendant  appeals.    Affirmed. 

C.  H.  Cain  and  B.  B.  Pickett,  Jr.,  both  of 
Uberty,  for  appellant 

O.  R.  Wilson  and -J.  liewellyn,  both  of 
Liberty,  for  aroellee. 

O'QUINN,  J.  This  is  a  suit  by  Ebola 
Smith  Canter  against  Day  Canter  for  di- 
vorce, partition  of  the  community  property, 
and  the  custody  of  their  five  minor  children. 
The  case  was  tried  before  the  court  without 
a  jury,  and  Judgment  rendered  awarding  the 
divorce,  dividing  the  community  property, 
and  giving  to  plaintiff  the  custody  of  the 
children,  as  prayed  for. 

Appellant  presents  three  assignments  of 
error:  (1)  That  the  court  erred  in  not  sus- 
taining his  general  demurrer  to  appellee's 
petition;  (2)  that  the  evidence  was  not  suffi- 
cient to  sustain  the  Judgmoit;  (3)  in  refus- 
ing to  hear  further  evidence  on  the  part  of 
appellant  Appellee  objects  to  this  court's 
considering  appeUant's  assignments  of  error, 
because  same  (1)  were  not  filed  In  the  court 
below;  and  (2)  because  no  motion  for  new 
trial  having  been  filed,  article  1612,  Vernon's 
Sayles'  Civ.  St,  and  Bules  101  and  101a  for 
District  and  County  Courts  (159  S.  W.  xl), 
relating  to  assignments  of  error,  are  manda- 
tory. The  record  falls  to  show  that  any  mo- 
tion for  a  new  trial  was  filed,  or  that  any 
assignments  of  error  were  filed  In  the  court 
below  before  the  taking  of  the  transcript 
from  the  clerk's  office,  or  at  any  time.  Where 
a  case  is  tried  before  the  court  without  a 
Jury,  it  Is  not  necessary  to  file  a  motion  for 
new  trial  In  order  to  appeal,  but  in  that 
case  It  Is  necessary  to  file  assignments  of 
error.  There  having  been  no  assignments  of 
error  filed,  as  required  by  article  1612,  Ver- 
non's Sayles'  Civ.  St.,  we  cannot  consider 
the  assignments  In  appellant's  brief.  Article 
1612,  Vernon's  Sayles'  Civil  Statutes;  Wlth- 
erspoon  v.  Crawford,  153  S.  W.  638;  Smith 
▼.  Smith,  107  S.  W.  888;  Rules  101  and  101a 
(159  S.  W.  xl) ;  Dallam  County  v.  S.  H.  Sup- 
ply Co.,  176  S.  W.  79a 

Finding  no  fundamental  error  In  Oie  rec- 
ord, the  Judgment  Is  affirmed. 
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KANAMAN  v.  GAHAGAN. 


(Court  of  Civil  Appeals  of  Texas. 
May  28,  1921.) 


(No.  7452.) 
Delias. 


Appeal  and  error  «=>  1 195(1 )— After  afflrmaace 
by  Supreme  Court,  opinion  of  Court  of  Civil 
Appeals  stands  as  law  of  ease. 

Where  the  Court  of  Civil  Appeals  certified 
a  qnestion  to  the  Supreme  Court,  which  an- 
swered it  in  the  affirmatiTe,  affirming  the  opin- 
ion of  the  Court  of  Civil  Appeals,  such  opinion 
of  the  Conrt  of  Civil  Appeals,  originally  hand- 
ed down,  reversing  and  rendering  the  judgment, 
stands  as  the  law  of  the  case. 

Appeal  from  IDistrlct  Court,  Dallas  Coun- 
ty; Jas.  P.  Haven,  Judge. 

On  motion   for  rehearing.    Motion   over- 
ruled, and  former  opinion  affirmed. 
For  former  opinion,  see  186  S.  W.  619. 
See,  also,  2S0  S.  W.  141. 

.  Adams  &  Stennls,  of  Dallas,  for  appellant. 
M.  It.  Morris  and  John  W.  Pope,  both  of 
Dallas,  for  appellee. 

HAMILTON,  J.  This  cause  was  appealed 
from  the  Sixty-Eighth  district  court  of  Dal- 
las county.  On  February  5,  1916,  this  court 
delivered  its  opinion  reversing  the  judgment 
of  the  trial  court,  and  rendering  Judgment 
for  appellant,  because  of  fundamental  error. 
The  opinion  of  this  court  so  deciding  the  case 
Is  reported  In  185  S.  W.  619.  That  opinion 
dearly  states  all  the  facts  and  exhaustively 
considers  the  questions  presented.  For  a 
full  understanding  of  'the  Issues  thoroughly 
considered,  and  the  conclusions  correctly  ad- 
duced, we  refer  to  the  report  of  the  opinion. 

The  suit  was  upon  notes  executed  and  de- 
livered by  appellant,  under  appellee's  direc- 
tion, as  consideration  for  certain  shares  of 
Stock  In  a  prospective  corporation  in  process 
of  organization,  which  was  later  Incorporat- 
ed and  the  stock  Issued.  In  the  course  of 
events  preceding  suit,  the  notes  were  trans- 
ferred by  the  promoters  of  the  corporation 
to  appellant,  their  employ^;  the  considera- 
tion for  the  transfer  being  that  he  might  do 
with  the  notes  for  them  whatever  his  judg- 
ment dictated.  Maturity  arrived,  appellant 
failed  to  pay,  and  the  suit  was  filed.  This 
court  adduced  from  the  facts  that  the  trans- 
actions involved  resulted  in  the  Issuance  of 
stock  of  a  corporation  In  violation  of  article 
12,  S  6,  of  the  state  Constitution,  which  pro- 
vides that — 

'^o  corporation  shall  issue  stock  or  bonds, 
except  for  money  paid,  labor  done,  or  property 
actually  received." 

The  case  having  been  decided  as  above  in- 
dicated, the  appellee  filed  an  Insistent  mo- 
tion for  a  rehearing,  and  the  court,  in  con- 
sidering this  motion,  arrived  at  the  conclu- 
sion that  the  holding  upon  the  decisive  fea- 
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ture  of  the  case  was  In  apimrent  conflict  with 
certain  other  decisions  of  our  appellate 
courts,  whereupon  the  case  was  presented 
to  the  Supreme  Court  by  this  court  upon  the 
following  certified  question  i 

"Do  the  facts  and  transactions  recited  in 
our  statement  of  the  case  constitute,  within  the 
meaning  of  the  Constitution  and  statute,  an 
issue  of  corporate  stock?" 


The  Supreme  Court  has  answered  this 
question  in  the  affirmative,  affirming  the 
oplidon  of  this  court  above  dted.  See  opin- 
ion of  Supreme  Court  in  W.  I.  Kanaman  v. 
H.  I.  Gahagan,  230  S.  W.  141.  The  opinion 
of  this  court  originally  handed  down,  revers- 
ing and  rendering  the  judgment,  and  publish- 
ed In  185  S.  W.  619,  therefore  stands  as  the 
law  of  the  case,  and  reference  is  made  to 
that  decision  without  further  discussion. 

The  motion  for  rehearing  is  overruled. 


JEMISON  et  al.  V.  E8TES. 


(No.   1229.) 
Paso. 


(Court  of  OivU  Appeals  of  Texas.    El 
May  19,  1921.) 

1.  Trial  4=»255( I)— Charge  that  Jurors  were 
exoittslva  Judges  of  facts  most  bo  requasted. 

Failure  to  charge  jurors  that  they  were 
the  exclusive  judges  of  the  facts  proved,  the 
credibility  of  the  witnesses  and  the  weight  to 
be  given  to  their  testimony,  held  not  reversible 
error,  in  absence  of  request  for  such  instruc- 
tion, since  in  absence  of  such  request  it  will 
be  presumed  that  the  charge  as  pven  was  sat- 
isfactory. 

2.  Appeal  and  error  «=>544(l)— Court  cannot 
consider  propriety  of  giving  charge,  in  ab- 
sence of  statement  of  facts. 

In  the  absence  of  a  statement  of  facts,  the 
Court  of  Civil  Api>eals  cannot  pass  on  the 
propriety  of  giving  a  charge  as  to  jurora  be- 
ing exclusive  judges  of  the  facta  proved,  the 
credibility  of  the  witnesses,  and  the  weight  to 
be  given  to  their  testimony, 

3.  Appeal  and  error  <S=3544(I)— Court  will  not 
pass  on  whether  Issues  ware  fully  submitted, 
In  absence  of  statement  of  facts. 

In  absence  of  a  statement  of  facts,  the 
Conrt  of  Civil  Appeals  cannot  say  that  the  is- 
sues made  by  the  pleading  and  the  evidence 
were  not  fully  submitted. 

4.  Trial  «s>352(4)— Issue  must  be  aupportad 
by  evidence  to  be  submitted. 

To  justify  the  submission  of  an  isaue  of 
fact  tendered  by  the  pleading,  it  must  be  sup- 
ported by  the  evidence. 

5.  Appeal  and  error  4=>I062(I)— Error  In  sub- 
mission of  whether  brokers  were  procuring 
cause  Inmaterlal,  In  view  of  finding  that 
broker  had  no  oontraot  with  owner. 

In  broker's  action  for  commission,  where 
the  jury  found  that  defendant  did  not  list  the 
land  with   broker  for   sale   at  the   time   and 
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on  the  terms  alleged,  and  did  not  agree  to  pay 
brokerage  commisgion,  and  that  if  there  had 
been  such  a  listing  the  brokers  had  in  effect 
abandoned  the  contract,  any  error  in  submission 
of  whether  brokers  were  the  procuring  cause 
ot  the  sale  of  the  land  would  be  immaterial. 

6.  Appeal   and    error   «=>2|8(2)— Failure   te 
submit  issue  not  available  on  appeal,  la  ab- 
sence of  request. 
Failure  to  submit  issue  is  not  available  on 

appeal,  in  absence  of  request  therefor. 

Error  from  District  Court,  Midland  Ooun- 
ty;   W.  P.  LesUe,  Judge. 

Suit  by  J.  M.  Jamison  and  another  against 
H.  P.  Estes.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Affirmed. 

Garrard,  Baker  &  Russell,  of  Midland,  for 
plaintiffs  in  error. 

E.  M.  WUtaker,  of  El  Paso,  and  J.  M. 
Caldwell,  of  Midland,  for  defendant  in  er- 
ror. 

WAI/THALL,  J.  J.  M.  Jemlsron  and  W.  J. 
Moran  sued  H.  P.  Eates  for  $1,316,  alleging, 
in  substance,  that  Estes  listed  for  sale  cer- 
tain real  estate  described  at  a  price  then 
agreed  upon,  and  contracted  with  Jemison 
to  pay  him  a  commission  of  5  per  cent,  up- 
on his  procuring  a  purchaser  at  a  price  of 
9S  per  acre,  on  a  patented  basis;  that  Jemi- 
son assigned  to  Moran  a  one-half  Interest  in 
the  contract;  that  Estes  knew  of  such  as- 
signment to  Moran  and  acquiesced  therein, 
in  that  he  accepted  the  efforts  of  each  of 
plaintiffs  to  sell  the  lands  and  made  no  ob- 
jection thereto,  and  at  all  times  during  the 
negotiations  for  the  sale  of  the  lands  Estes 
accepted  efforts  of  each  of  plaintiffs,  and  is 
now  estopped  from  setting  up  as  a  defense 
that  the  contract  with  Jemison  could  not  be 
assigned.  Plaintiffs  alleged  that  they  pro- 
cured a  purcliaser  for  said  lands  in  the  per- 
son of  Roy  Parks,  who  was  ready,  willing, 
and  able  to  buy  said  land,  and  who  In  fact 
did  buy  the  lands  at  the  price  stated,  al- 
leged that  they  were  the  procuring  cause  of 
the  sale  by  defendant  to  Parks,  in  that  they 
brought  the  parties  together,  and  for  a  long 
iwriod  of  time  carried  on  negotiations  be- 
tween Estes  and  Parks,  carried  Parks  upon 
the  property,  pricing  same  to  him,  €md  did 
and  performed  things  usually  done  in  such 
instances,  and  alleged  that  Estes  ratified  the 
transfer  of  interest  to  Moran. 

Estes  answered  by  general  demurrer,  spe- 
cial exception,  misjoinder  of  parties,  gen- 
eral denial,  specially  denied  that  at  the  time 
of  the  sale  of  the  property  to  Parks,  plain- 
tiffs, or  either  of  th«n,  were  the  agents  for 
the  sale  of  the  lands,  or  had  authority  to 
offer  same  for  sale ;  denied  that  either  or 
both  of  plaintiffs  were  the  procuring  cause 
of  the  sale  of  the  land ;  alleged  that  if  plain- 
tiffs, or  either  of  them,  ever  offered  said  land 


for  sale  to  Parks,  said  offer  or  attempt  to 
sell  occurred  long  prior  to  the  sale  by  de- 
fendant, and  that  plaintiffs  were  unable  to 
make  said  sale,  and  that.  If  any  negotiations 
for  the  sale  by  plaintiffs  had  taken  place, 
such  negotiations  had  ceased,  and  that  long 
thereafter  Parks  and  defendant  began  new 
and  Independent  negotiations  which  resulted 
in  the  sale  of  said  lands  to  Parks,  and  that 
such  sale  was  not  through  the  efforts  of 
plaintiffs.  Defendant  denied  knowledge  of 
any  assignment  of  any  interest  in  the  coa- 
tract  by  Jemison  to  Moran,  and  denied  tliat 
he  had  ratified  same. 

The  case  was  tried  with  a  Jury  and  sub- 
mitted on  special  issues.  On  issues  submit- 
ted by  the  court  the  Jury  found: 

1.  Estes  did  not  contract  and  list  with  Jem- 
ison, on  or  about  May  1,  1018,  the  lands  de- 
scribed in  the  plaintiffs'  petition,  at  the  price 
and  upon  the  terms  therein  alleged. 

2.  (a)  Jemison  thereafter  transferred  to 
Moran  a  one-half  Interest  in  said  contract. 
In  consideration  of  the  efforts  of  Moran  to 
assist  in  procuring  a  purchaser  for  said 
lands,  (b)  Estes  did  not  know  of  and  agree 
to  such  agreement  and  transfer  between 
Jemison  and  Moran. 

3.  Neither  Jemison  and  Moran,  nor  either 
of  them,  were  the  procuring  cause  of  the  sale 
of  said  lands  to  Parks. 

4.  Jemison  and  Moran  discontinued  efforts 
to  sell  the  lands  to  Parks  after  the  final  clos- 
ing of  the  Estes  sale. 

5.  Jemison  and  Moran  did  not  renew  sudi 
efforts  prior  to  the  tihie  Parks  told  Estes  he 
would  take  the  property  at  $8  per  acre  In 
case  he  could  raise  the  money. 

At  the  request  of  plaintiffs  the  coart  gave 
to  the  Jury  the  following  special  cliarge: 

"A  procuring  cause,  as  used  in  the  sense  of 
a  real  estate  broker  procuring  for  a  client  a 
pnrchaser,  means  the  original  discovery  of 
the  purchaser  by  the  broker,  and  the  starting 
of  the  negotiations  by  him,  together  with  the 
final  closing  by  or  on  behalf  of  his  client  vrith 
the ,  purchaser,  through  the  efforts  of  the 
broker;  and  such  is  true,  although  the  nego- 
tiations are  left  to  the  owner  and  seller,  after 
the  pnrchaser  was  procured." 

On  the  findings  of  the  Juiy  Judgment  was 
rendered  fdr  Estes.  Plaintiffs  below  bring 
this  case  to  this  court  by  writ  of  error. 

No  statement  of  facts  are  found  in  the 
record.  Plaintiffs  in  error  claim  that  it  la 
fundamental  error — that  is,  error  in  law  ap- 
parent on  the  face  of  the  record — ^for  the 
court  to  fail  to  Instruct  the  Jury  that  they 
were  the  exclusive  Judges  of  the  facts  prov- 
ed, the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testimony. 

[1,2]  In  our  opinion  the  matter  complain- 
ed of  does  not  present  fundamental  error. 
It  certainly  could  not  be  deemed  afHrmative 
error  in  the  court's  charge,  in  submitting  to 
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the  Jury  the  law  of  the  case,  for  the  court 
uot  to  tell  the  jury  that  they  are  the  exclu- 
sive Judges  of  the  facts  proved,  the  credibil- 
ity of  the  witnesses,  and  the  weight  to  be 
given  to  their  testimony.  Such  charges  in- 
form the  Jury  only  as  to  their  province,  pow- 
er, and  duty,  and  may  be  properly  given.  If, 
however,  the  plain  tiifB  in  error  desired  such 
charge  to  be  given,  they  should  have  so  re- 
quested, and,  not  having  done  so,  it  will  be 
presumed  that  they  were  satisfied  with  the 
charge  as  given.  In  the  absence  of  a  state- 
ment of  facts  this  court  cannot  pass  upon 
the  propriety  of  giving  such  a  charge.  The 
record,  does  not  present  prejudicial  error  in 
the  matter  cixnplained  of.  None  of  the  cases 
referred  to  by  plaintiffs  In  error  are  in 
point,  and  we  need  not  review  them. 

The  second  specification  of  error  complain- 
ed of  is  that  the  court  should  have  defined 
to  the  Jury  what  was  meant  by  the  term 
"procuring  cause."  The  record  presented 
shows  that  the  court  gave  a  special  charge 
requested  by  plaintiffs  defining  that  term. 
As  shovring  fundamental  error,  plaintiffs  in 
error  present  the  following  proposition: 

"The  plaintiffs'  petition  seeking  a  recovery 
for  a  sale  of  defendant's  lands  under  brokerage 
contract,  and  the  defendant  Joining  issue  with 
him  by  allegation  of  abandonment  of  the  part 
of  plaintifts,  and  the  subsequent  sale  by  the 
defendant  without  the  assistance  of  the  plain- 
tiffs, it  was  fundamental  error  in  advising  the 
Jury  that  die  plaintiffs  would  be  entiUed  to 
recover,  if  they  were  the  procuring  canse  of 
the  sale,  even  thoagh  the  buyer  and  seller  con- 
gnmmated  their  own  trade,  and  the  plaintiffs 
were  not  present  at  the  time  of  the  closing 
thereof." 

[3-(]  We  are  not  quite  sure  that  we  get 
the  real  meaning  intended  to  be  conveyed  by 
the  proposition.  Plaintiffs  In  error  do  not 
indicate  In  the  proposition,  nor  in  the  state- 
ment thereunder,  nor  in  the  argument,  the 
Issue  submitted  of  whidi  they  complaia 
The  court  submitted  to  the  Jury  the  Issue 
as  to  whether  plaintiffs  in  error  or  either  of 
them  were  the  procuring  cause  of  the  sale  of 
the  land,  and  In  connection  therewith  sul>- 
mitted  to  the  Jury  the  requested  special 
charge  defining  the  term  "procuring  cause." 
While  issues  4  and  5  are  not  quite  clear  in 
their  meaning,  the  court  in  said  two  issues 
undertook  to  submit  to  the  Jury  the  facts 
pleaded  in  the  seventh  paragraph  of  the  an- 
swer, to  the  effect  that  plaintiffs  had  been 
unable  to  consummate  a  sale  to  Parks,  and 
had  ceased  their  efforts  to  do  so,  and  that 
thereafter  Estes  and  Parks  began  new  and 
independent  negotiations  resulting  in  a  sale 
by  Estes  to  Parks  of  the  Innd.  We  might 
agree  with  plaintiffs  in  error  that  the  real, 
determining  Issue  in  the  case,  as  made  in 
the  petition,  was  not  submitted  to  the  Jury, 
but  not  having  a  statement  of  the  facts,  we 


cannot  say  that  the  issues  a>  made  by  the 
pleading  and  the  evidence  were  not  fully 
submitted.  The  pleading  tenders  the  issue 
of  fact,  but  to  Justify  its  submission  it  must 
be  supported  by  the  evidence. 

The  Jury  found  under  the  first  issue,  prac- 
tically, that  Estes  did  not  contract  and  list 
the  land  with  Jemison  for  sale  at  the  time 
and  on  the  terms  alleged,  and  did  not  agree 
to  pay  a  commission  on  a  sale,  and  under 
subsequent  issues  they  found  that  If  there 
was  such  contract  and  listing,  plaintiffs  in  er- 
ror had,  in  effect,  abandoned  such  contract. 
If  these  Issues  were  supported  by  the  evi- 
dence It  would  be  immaterial  whether  plain- 
tiffs In  error  had  found  a  purchaser  ready, 
able,  and  willing  to  buy,  and  that  he  did 
buy,  the  land,  and  that  they  were  the  pro- 
curing cause  of  the  sale.  Dunn  v.  Price,  87 
Tex.  318,  28  S.  W.  681;  Newell  v.  LafareUe, 
225  S.  W.  883. 

[6]  We  might  add  here  that,  if  the  court 
did  not  submit  such  issue  as  the  pleading 
and  the  evidence  disclosed  by  the  record 
would  demand,  to  have  a  review  of  such  fail- 
ure, plaintiffs  in  error  must  have  requested 
the  submission  of  such  issue,  and  the  court's 
refusal  to  submit  could  be  made  the  basis  of 
a  review  of  such  error. 

Judge  HIOGINS  concurs  in  the  result 

Finding  no  reversible  error,  the  case  i«  af- 
firmed. 


W. 


T.  RAWLEIGH  CO.  v. 

(No.   1215.) 


SMITH  et  al. 


(Court  of  Oivn  Appeals  of  Texas.    El  Paao. 

April  28,  1821.    Behearing  Denied 

June  16,  1921.) 

1.  Appeal  and  error  ®=3989— On  question  of 
sufflolenoy  of  evidence,  only  evidence  sup- 
porting verdlol  considered. 

In  determining  whether  there  is  snlBclent 
evidence  to  sustain  a  vprdict,  an  appellate 
court  must  reject  all  evidence  favorable  to  the 
losing  party  and  consider  only  that  sustaining 
the  verdict. 

2.  Monopolies  <s=92 1— Province  of  oourt  stated. 

In  determining  whether  a  contract  for  salcie 
of  goods  for  resale  by  the  buyer  violates  the 
anti-trnst  statute  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  arts.  779ft-7818),  it  is  the  province 
of  the  court  to  construe  the  original  contract 
snd  also  to  construe  facts  found  by  the  Jury 
as  to  communications  subsequent  to  the  con- 
tract in  connection  with  the  original  contract. 

3.  Evidence  «=>437— Monopolies  ®=3i7(l)— 
Communications  subsequent  to  contract  held 
admissible  and  to  render  contract  violative 
of  statute. 

Though  a  contract  for  sales  of  goods  to  one 
purchasing  for  resale  provided  that  it  consti- 
tuted the  sole  agreement,  and  that  booklets, 
bulletins,    and   literature    sent    to    the    buyer 
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shoold  b«  considered  as  educational  and  adWa- 
ory,  and  not  as  altering  the  contract,  evidence 
of  subsequent  commnnications  Iteld  admissible 
to  show  that  the  seller  restricted  the  trayer's 
territory,  fixed  the  resale  prices,  and  required 
the  buyer  to  give  his  entire  time  to  the  busi- 
ness, and  these  facts,  when  established,  ren- 
der the  contract  violative  of  the  Anti-Trust 
liaw. 

Appeal  from  District  Oonrt,  Jones  County; 
W.  R.  Chapman,  Judge. 

Action  by  tbe  W.  T.  Rawleigh  Company 
against  J.  F.  Smith  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
AfDrmed. 

Walter  S.  Pope,  of  Anson,  for  aK>ellant 
Jno.    B.    Thomas,    of   Anson,    and   E.   T. 
Brooks,  of  Abilene,  for  appellees. 

HARPER,  a  J.  Suit  was  instituted  in 
the  district  court  of  Jones  county,  Tez.,  by 
the  W.  T.  Rawleigh  Company  against  W.  J. 
Hendrlz,  principal  debtor,  and  J.  F.  Smith, 
O.  Ii.  Goza,  and  W.  A.  Howard,  as  sureties 
or  guarantors,  for  a  balance  of  $1,543.53, 
besides  interest  upon  open,  Terlfied  account 
tor  goods,  wares,  and  merchandise  sold  and 
delivered  to  W.  J.  Hendrix  on  or  about  June 
10,  1916,  and  various  dates  thereafter  fully 
shown  on  Itemized  and  verified  account  at- 
tached  to  plaintiff's  original  petition. 

Appellant  alleged  that  appellee  W.  J. 
Hendrtx  on  or  about  December  7,  1917,  ex- 
ecuted and  entered  into  a  written  contract 
with  appellant  wherein  he  agreed  to  pay  any 
balance  due  plaintiff  for  goods  previously 
and  subsequently  purchased  at  wholesale 
price  f.  o.  b.  Freeport,  III.;  that  appended 
to  said  contract  and  as  a  part  of  same  is  a 
guaranty  contract  executed  on  or  about  the 
same  date  by  defendants  J.  F.  Smith,  G.  L. 
Goza,  and  W.  A.  Howard,  a  copy  of  all  of 
which  was  appended  to  plaintiff's  petition 
in  which  they  bound  and  obligated  them- 
selves to  pay  said  account 

Appellees  answered  by  general  and  special 
exception,  general  denial,  denying  that  said 
goods,  wares,  and  merchandise  were  sold 
under  the  contract  sued  on,  but  alleged  that 
they  were  sold  on  a  subsequent  contract,  or 
else  a  subsequent  enlargement  on  said  orig- 
iginal  contract;  that  appellants  restricted 
appellee  Hendrix  to  certain  prescribed  ter- 
ritory in  which  to  sell  said  goods,  to  a  cer- 
tain price  for  which  to  sell  said  goods,  and 
to  the  sole  business  of  selling  said  goods, 
all  of  which  was  in  violation  of  the  Anti- 
Trust  Laws  of  Texas  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  779&-7818),  and  in  re- 
straint of  trade,  and  hence  void.  To  which 
answer  appellant  answered  with  general  and 
special  exceptions  and  general  denial  and 
specially  alleged  that  all  communication  be- 
tween appellant  and  appellee  Hendrix  after 
the  execution  of  said  contract  was  merely 
edncati<»ial  and  advisory  and  did  not  amount 


to  a  new  contract  or  modll^  or  change  the 
contract  sued  on. 

The  case  was  submitted  to  the  Jury  on  the 
following  special  issues: 

"Question  No.  1:  Did  plaintiff  and  defend- 
ant W.  J.  Hendrix  contract  or  agree  that  the 
territory  in  which  the  said  W.  J.  Hendrix  was 
t«  sell  the  goods  of  plaintiff  was  to  be  re- 
stricted? 

"Question  No.  2:  Did  plaintiff  and  defendant 
W.  J.  Hendrix  contract  or  agree  that  defend- 
ant W.  J.  Hendrix  was  to  sell  the  goods  stiipped 
him  by  plaintiff  at  a  price  fixed  or  to  be  fixed 
by  plaintiff? 

"Question  No.  S:  Did  plaintiff  and  defend- 
ant W.  J.  Hendrix  contract  or  agree  that  de- 
fendant W.  J.  Hendrix  was  to  be  restricted 
alone  to  the  business  of  selling  goods  pur- 
chased by  defendant  W.  J.  Hendrix  from  the 
plamtiS?" 

All  of  whi(di  were  answered  in  the  affirm- 
ative, and  on  which  verdict  the  court  render- 
ed Judgment  that  appellant  take  nothing 
and  appellees  recover  of  appellant  their 
costs. 

Motion  for  new  trial  was  filed,  presented, 
and  overruled,  and  the  case  is  now  properly 
and  regularly  before  this  court  on  appeal. 

Assignments  1  and  9  Insist  that  the  court 
should  have  Instructed  a  verdict  for  the  ap- 
pellant, and  that  the  Judgment  entered  is 
contrary  to  the  law  and  the  evidence,  and 
2,  3,  and  4  urge  that  there  is  no  evidence  to 
support  the  findings  of  the  Jury  to  the  three 
special  issues  submitted. 

[1]  The  following  are  some  of  the  tacts 
relied  upon  by  appellee  to  support  the  ver- 
dict We  confine  ourselves  to  these  matters 
because  the  rule  is  that,  in  passing  upon 
whether  there  is  sufficient  evidence  to  sus- 
tain a  verdict,  an  appellate  court  must  re- 
ject all  evidence  favorable  to  the  losing 
party,  and  consider  only  that  sustaining 
the  verdict,  and  it  the  Jury  might  have 
reached  such  a  verdict  on  the  evidence,  the 
court  on  appeal  cannot  set  it  aside.  Cart- 
wright  V.  Canode,  106  Tex.  602,  171  S.  W. 
696. 

The  exact  question  presented  is  that  the 
evidence  in  the  record  has  no  probative  value 
as  a  defense  to  the  cause  of  action  asserted 
by  the  plaintiff.  The  appellant  objected  to 
its  admission  by  the  court,  and  has  assigned 
errors  because  it  was  not  competent  evidence 
to  vary  the  provisions  ot  a  written  contract. 

The  account  sued  on  is  an  open  verified 
account  showing  items  for  the  years  1916, 
1917,  and  1918.     The  contract  recites: 

"Renewal  Contract 

"(1)  This  contract  made  at  the  dty  of  Free- 
port,  state  of  Illinois,  a  corporation,  between 
the  Rawldgh   Company,   seller,  and  Hendrix, 

•  •    •    of  Texas,  buyer. 

"(2)  That  for  and  in  consideration  of  the 
promises  hereinafter  contained  to  be  kept  and 
performed    by   the    parties    hereto,   the    seller 

*  *    *    agrees  to  sell  in  such  reasonable  qnan- 


Digitized  by 


Google 


Tez.) 


W.  T.  RAWLEIOH  CX).  T.  SMITH 
(III  &W.) 


801 


titles  as  the  boyer  may  from  time  to  time  de- 
sire to  purchase  goods,  wares,  and  merchandise 
manufactured  or  sold  by  it.  But  seller  shall 
have  the  right  to  limit  sales  and  shipments  to 
the  buyer  or  refuse  to  make  any  further  sales 
and  shipments  should  said  buyer  fail  to  make 
payments  as  agreed. 

"(3)  All  goods  sold  to  be  delivered  f.  O.  b. 
Freeport." 

(4)  Provides  for  the  price. 

(5),  (6),  and  (7)  provide  for  payments  and 
the  manner  thereof. 

(8)  Sale  of  wagon  to  bnyer. 

(8)  Seller  agrees  to  repurchase  all  unsold 
goods. 

(10)  Provides  means  of  terminating  contract. 
To  terminate  in  all  events  December  31,  1918. 

(11)  Agreement  to  extend  by  making  new 
contract. 

"(12)  It  is  farther  understood  and  agreed 
that  any  and  all  booklets,  bulletins,  folders, 
leaflets,  letters,  and  all  literature  of  all  nature 
which  the  seller  may  mall  or  send  out  to  the 
buyer  shall  in  no  wise  alter,  modify,  change, 
or  effect  this  agreement,  and  shall  only  be  con- 
sidered as  educational  and  advisory. 

"(13)  And  it  is  further  understood  and 
agreed  by  and  between  the  parties  hereto  that 
this  contract  indudes  and  does  and  shall  con- 
stitute the  sole,  only,  and  entire  agreement  be- 
tween the  parties  hereto,  and  further  that  this 
contract  cannot  and  shall  not  be  changed  or 
modified  in  any  particular  whatsoever  by  any 
employee  or  representative  of  the  seller  in  any 
capacity,  unless  any  such  change  or  modifica- 
tion shall  first  be  specifically  reduced  in  writ- 
ing and  signed  by  both  of  the  parties  hereto, 
and  then  any  such  change  of  modification  shall 
only  be  effective  after  the  corporate  seal  of 
the  seller  shall  have  been  duly  affixed  thereto." 

The  record  discloses  that  this  la  a  renewal 
contract  of  a  similar  one  for  thie  years  pre- 
ceding back  to  1916. 

Appended  to  this  OHitract  was  an  agree- 
ment executed  by  appellants  Smith,  Goza, 
and  Howard  by  which,  "in  consideration  of 
the  extension  of  farther  time  to  the  above- 
named  buyer  in  which  to  pay  his  account 
for  goods  previously  bought,  and  in  consider- 
ation of  extending  further  credit,  they  Joint- 
ly and  severally  guaranteed  *  *  *  all 
moneys  due  and  that  may  become  due  said 
seller  under  the  terms  of  the  above  contract" 

The  defendant  Hendriz  testified: 

"After  the  contract  was  executed  I  received 
the   following: 

"The  W.  T.  Rawleigh  Company,  by  a  P. 
Kiplinger,  correspondent: 

"  'We  inclose  vouchers  describing  the  terri- 
tory yon  selected:  Part  of  Jones  county,  Tex- 
as, west  of  a  line  running  north  and  south 
Stamford,  Ruson,  and  Truby  and  north  of  the 
wagon  road  running  west  of  Truby  to  the  coun- 
ty line.  Please  sign  and  return  the  original 
and  keep  the  duplicate  for  future  reference. 

"  'We  are  inclosing  this  with  the  understand- 
ing that  you  will  select  your  headquarters  in 
locality.    ♦    •    •• 

"Inclosed  with  this  was  the  following  instru- 
ment: 

"  Territory  Selection  Folder  No.  58J56.  The 
W.  T.  Rawleigh  Company,  Freeport,  lU. 
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"  'Gentlemen:  I  have  your  notice  of  ac- 
ceptance of  my  contract.  My  selection  of  ter- 
ritory is  described  below.  Please  reserve  all 
the  territory  for  me  except  the  incorporated 
municipalities  therein  and  make  a  record  of  my 
selection  upon  receipt  of  this.  I  will  complete 
my  arrangements  and  expect  to  order  first 
shipment  of  products  shortly  and  will  begin 
selling  them  promptly  after  their  arrival.* 

"I  received  those  instruments  after  I  had 
signed  the  contract.  I  sold  a  few  of  their 
goods  oat  of  that  territory.  I  sold  a  few  in 
the  comer  of  Fisher  and  Stonewall  counties.  I 
wrote  the  company  about  it  some  of  the  cus- 
tomers in  that  comer  of  the  counties  were 
wasting  me  to  come  over  on  their  territory. 
There  was  nobody  selling  those  things  on  their 
side.  [This  letter  was  not  produced.]  The 
substance  of  this  letter  was  ^at  if  I  worked 
my  territory  as  I  should  and  as  often  as  I 
should  and  as  close  as  I  should  that  I  wouldn't 
have  any  use  to  cross  out  of  it,  be  no  need  for 
me  crossing  out  of  it.  I  replied  to  that  letter 
and  explained  it  more  fully.  They  replied  that 
they  thought  I  was  a  little  peeved,  and  in  it 
objected  to  me  having  any  other  territory.  I 
never  went  out  of  the  territory  that  they  had 
given  me  any  more  after  that  except  to  stay 
all  night  when  I  was  near  the  line.  Did  not 
sell  anything  outside  of  the  territory  except  to 
leave  something  to  pay  for  my  night  lodging. 
As  to  whether  I  followed  any  other  trade  or 
profession  during  that  time  I  tried  to  farm  a 
little  in  1918.  I  got  letters  from  them  stating 
that  they  expected  me  to  put  in  every  day  of 
my  time  in  that  business,  at  least  five  days  in 
every  week,  in  that  business  and  no  other. 

"I  got  letters  from  them  relative  to  selling 
their  goods  only.  A  letter  dated  April  15, 
1918,  contained  the  following:  'Don't  be  dis- 
couraged, just  keep  out  on  the  road  five  and 
a  half  and  six  days  each  week  and  you  are 
going  to  come  out  all  right  yet.' " 
« 

There  are  many  letters  and  pamphlets 
and  circulars  copied  In  the  statement  of 
facts  which  have  very  little,  if  any,  probative 
value,  not  copied  here  because  the  above  will 
suffice  for  a  predicate  for  the  purposes  of 
this  opinion. 

The  first  proposition  is  that — 

"It  is  the  province  of  the  court,  not  the  jury, 
to  construe  a  written  contract  and  where  a  con- 
tract specifically  directs  the  exact  method  of 
its  changes  and  modifications  and  provides  that 
all  letters,  leaflets,  and  writing  sent  from 
plaintiff  to  defendant  shall  be  merely  educa- 
tional and  advisory  it  becomes  the  duty  of  the 
court  to  examine  the  evidence  offered  by  the 
defendant,  and  if  said  evidence  does  not  show 
that  the  contract  has  been  so  changed  as  its 
terms  provide  It  was  the  duty  of  the  court  to 
instruct  the  jury  to  retam  a  verdict  for  the 
plaintiff." 

It  will  be  noted  that  the  ai^ellee  opposes 
a  recovery  In  this  case  on  the  grounds  that 
the  transaction  was  In  contravention  of  the 
Texas  anti-trust  statutes  because  under  the 
contract,  supplemented  by  letters  and  in- 
structions the  plaintiff  sent  Hendriz,  who 
was  governed  thereby,  the  latter  was  re- 
quired to  confine  his  sales  of  the  plalntMra 
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products  to  a  designated  territory  to  sell 
them  at  a  designated  retail  price,  and  to 
devote  all  his  time  to  this  project,  to  the 
exclusion  of  other  employment. 

[2]  It  Is  true  that  it  is  the  provhice  of  the 
court  to  construe  the  original  contract,  and 
also,  after  the  Jury  had  found  the  facts,  to 
construe  these  after  facts  in  connection  with 
the  original  in  arriving  at  the  legal  conclu- 
sion as  to  whether  or  not  the  anti-trust 
statute  had  been  violated  thereby. 

[3]  This  court  has  upon  two  occasions 
passed  upon  these  identical  questions  and 
has  held  to  the  contrary  of  appellant's  con- 
tentions. Newby  v.  Rawlelgh  Co.,  194  S. 
W.  1173;  Whisenant  v.  Shores  Mueller  Oo., 
194  S.  W.  1175.  These  cases  were  so  nearly 
on  all  fours  of  the  facts  of  this  one  and  were 
so  carefully  considered  that  we  thinly  a 
reference  thereto  for  our  views  fully  ex- 
pressed Is  sufficient. 

We  desire  also  to  dte  with  approval  the 
case  of  Caddell  v.  Watklns  Med.  Co.,  227 
S.  W.  227,  where  additional  logical  and  po- 
tent reasons  are  assigned  for  holding  trans- 
actions of  this  kind  obnoxious  to  provlslms 
of  our  anti-trust  statutes. 

Finding  no  error,  the  cause  is  affirmed. 


HOME  LIFE  fc  ACCIDENT  CO.  V.  JORDAN. 
(No.  8529.) 

(Conrt  of  Civil  Appeals  of  Texas.    Dallas. 

May  7,  1921.    Rehearing  Denied  June  11, 

1921.) 

1.  Master  and  servant  9=9S96— Compensation 
daim  held  within  district  court's  Jurlsdietloi?. 

In  an  injured  employe's  suit  to  set  aside  a 
decision  of  the  Indnstrial  Accident  Board  and 
to  recover  compensation  under  the  Workmen's 
Compensation  Law  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  arts.  6246—1  to  5246—91),  petition 
held  to  show  jurisdiction  in  the  district  court, 
in  that  it  stated  a  cause  of  action  for  compen- 
sation for  total  incapacity  under  section  10 
(article  5246—18),  or  for  partial  incapacity, 
or  total  and  partial  incapacity  combined,  under 
sections  11,  11a  (artides  5246—19,  5246—20), 
and  not  a  cause  of  action  for  compensation  for 
loss  of  index  finger,  or  for  ankylosis  of  such 
finger  under  section  12  (article  6246—21), 
which  woi^Id  have  confined  recovery  to  less 
than  1500. 

2.  Pleading  «=32I4(I)— Allegatloiis  of  faot 
taken  as  true  on  demurrer. 

Allegations  of  fact  in  petition  must  be 
treated  as  true  on  demurrer. 

3.  Master  and  ssrvant  «=940l-4:ompen8atloi 
claimant's  petition  for  dootofa  bills  held  In- 
sufficient. 

In  an  injured  employe's  action  under  the 
Workmen's  (Compensation  Law  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  arts.  5246—1  to  6246—91), 
a  petition  which  does  not  allege  that  there  was 


a  failure  to  furnish  reasonable  medical  aid 
when  needed,  or  within  a  reasonable  time  aft- 
er notice  of  the  injury,  nor  that  the  doctor's 
charges  therefor  are  reasonable,  does  not  state 
a  cause  of  action  for  the  recovery  of  such 
charges. 

4.  Appeal  and  error  «=3l040(IO)— Overrullno 
of  exception  to  allegations  held  harmless  In 
view  of  Judgment. 

Overruling  of  exception  to  allegation  as  to 
doctor's  bills  incurred  held  harmless  in  view  of 
plaintiff's  failure  to  recover  therefor. 

5.  Trial  «=> 1 25 (4)— Remarks  of  counsel  In  ar- 
gument to  Jury  held  to  inflame  Jurors'  mind* 
against  defendant. 

In  injured  employe's  action  for  compensa- 
tion against  the  employer's  insurer,  employe's 
counsel's  remarks  during  argument  that  the 
plaintiff  was  an  old  man  without  money  and 
vrithout  friends,  who  had  suffered  a  terrible  ac- 
cident, whose  health  was  broken,  and  whose 
nervous  system  was  impaired,  and  that  the 
jury  was  his  only  place  of  refuge,  and  that  the 
defendant  was  a  rich  and  powerful  insurance 
company,  an  artificial  person  without  a  soul, 
that  he  had  represented  insurance  companies 
and  knew  all  their  tricks,  that  they  hated  to 
pay  a  poor  man  what  was  justly  due  him,  and 
that  he  bad  never  heard  of  an  insurance  com- 
pany that  was  willing  to  pay  an  honest  claim, 
that  defendant  insurance  company  was  no  ex- 
ception to  the  rule,  that  plaintiff  had  not  been 
represented  before  the  Industrial  Acddent 
Board,  and  that  the  Workmen's  Compensation 
Law  (Vernon's  Ann.  Civ.  St  Supp.  1918,  arts. 
5246—1  to  5246—91)  was  one  of  the  greatest 
outrages  ever  forced  on  the  people  of  the  state, 
held  ground  for  reversal;  such  remarks  tend- 
ing to  inflame  the  minds  of  the  jurors  against 
the  defendant. 

6.  Appeal  and  arror  <S=3207— Improper  n. 
marks  of  oounsel  available  on  appeal  notwith- 
standing failure  to  object. 

Under  Court  Rules  39  and  41  (142  S.  W. 
xiii,  xiv),  improper  remarks  of  counsel  in  ar- 
gument to  jury  are  available  on  appeal,  not- 
witlistanding  failure  of  party  prejudiced  there- 
by to  object;  it  being  the  duty  of  the  court  on 
its  own  motion  to  confine  counsel  to  legitimate 
argument. 

Appeal  from  District  (3ourt,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Suit  by  Charles  Jordan  against  the  Home 
Life  &  Accident  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Burgess,  Burgess,  Chrestman  &  Brundldge^ 
of  Dallas,  for  appellant. 
John  White,  of  Dallas;  for  appellee. 

TALBOT,  J.  The  app^ee  brought  this 
suit  against  the  appellant  to  recover  the  com- 
pensation due  him  under  what  is  known  as 
the  Texas  Employers'  Liability  Act  or  Work- 
men's Compensation  Law  of  this  state  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  arts.  6246—1 
to  6246—91),  on  account  of  personal  Injuries 
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alleged  to  bave  been  sustaioed  as  the  resolt 
of  on  accident  to  him  vrhUe  in  the  emi^oy- 
ment  of  the  Republic  Box  Company  at  Dal- 
las, Tex.  Plaintiff  alleged,  In  substance,  that 
the  accident  and  injury  complained  of  oc- 
cnrred  on  the  29th  day  of  January,  1910.  in 
the  course  of  hla  employment  with  the  com- 
pany ;  that  said  company  at  that  time  held  a 
policy  of  insurance  issued  by  the  appellant 
covering  the  Republic  Box  Company's  em- 
ployes under  said  act;  that  the  injury  con- 
sisted in  cutting  oB  and  severing  the  index 
finger  on  his  left  hand  at  the  distal  phalange, 
splitting  said  finger^  and  injuring  the  ten- 
dons, ligaments,  and  nerves  of  his  left  hand 
and  finger  and  left  arm,  and  that  the  injuries 
produced  traumatic  rheumatism;  that  the 
finger  became  stiff,  and  that  the  injuries  to- 
tally disabled  him  for  work  for  a  period  of 
104  weeks,  from  the  eth  day  of  February, 
1919;  that  his  weekly  wage  was  $14.42,  and 
he  was  entitled  to  compensation  of  60  per 
cent  thereof,  or  $8.65  per  week  for  104  weeks, 
from  the  eth  day  of  February,  1919,  making 
a  total  of  $899.60;  that  by  reason  of  the  poli- 
cy of  Insurance  issued  by  defendant,  it 
agreed  to  compensate  plaintiff  for  his  said 
injuries  under  the  terms  of  said  act;  that 
plaintiff  complied  with  all  of  the  terms  of 
the  said  Workmen's  Compensation  Law  to  be 
by  him  complied  with ;  that  he  submitted  his 
claim  to  the  said  Industrial  Accident  Board, 
which,  on  May  6,  1919,  heard  the  same,  and 
on  said  date  rendered  its  judgment  as  fol- 
lows: That  <Mi  January  29,  1919,  the  Repub- 
lic Box  Company  was  a  subscriber  to  said 
act  and  carried  a  policy  of  insurance  with 
defoidant;  (2)  that  on  said  date  plaintiff 
was  an  evavloji  of  said  box  company  and  as 
such  was  covered  by  said  policy  of  insurance; 
(3)  tliat  on  said  date,  in  the  course  of  his  em- 
ployment, plaintiff  sustained  injuries  in  the 
manner  and  to  the  extent  set  out  in  the  re- 
port of  accident,  <daim  for  compensation,  and 
evidence  In  the  cause;  (4)  that  the  average 
weekly  wage  of  plaintiff,  at  the  time  and 
prior  to  the  injury,  was  $14.42,  and  he  was 
therefore  entitled  to  compensation  at  the  rate 
of  $8.66  per  week;  (5)  that  as  a  result  of 
said  injury  the  plaintiff  lost  the  use  of  the 
distal  phalange  of  his  index  finger  of  his  left 
hand  and  thereby  became  entitled  to  recover 
compensadcm  from  defendant  for  the  period 
of  15  weeks,  beginning  February  6,  1919,  and 
continuing  thereafter  until  the  full  period  of 
U  weeks  have  expired;  (6)  that  John  White, 
as  his  attorney  before  the  Board,  was  en- 
titled to  pay  for  his  legal  services  in  a  sum 
equal  to  15  per  cent  of  the  first  $1,000,  and 
10  per  cent,  ot  any  sum  paid  in  excess  of 
$1,000;  that  the  Board  therefore  ordered  de- 
faidant  to  pay  to  plaintiff  the  sum  of  $8.65 
per  week  for  the  period  at  16  weeks,  from 
and  after  Febmary  6,  1919,  less  any  and  all 
•  aoms  theretofore  paid  oa  the  claim.  If  any, 
and  less  the  attorney's  fee*  allowed;  and 


further  wdered  defendant  to  pay  John 
White,  attorney,  the  amounts  aforesaid,  as 
attorney's  fees. 

Plaintiff  further  alleged  that  on  May  8, 
1919,  he  gave  to  all  the  parties  Interested 
notice  that  he  was  not  willing  and  did  not 
consent  to  abide  by  said  final  ruling  and  de- 
cision of  said  Board,  and  afterwards  in  due 
time  filed  this  suit  in  the  district  court  of 
Dallas  county,  Tex.,  having  Jurisdiction  of 
the  case,  for  the  purpose  of  setting  aside 
said  final  ruling  and  decision  of  the  Board 
and  particularly  that  part  finding  that  the 
average  weekly  wage  of  plaintiff  prior  to 
sustaining  such  injury  was  $14.42,  and  to 
the  finding  awarding  Jolin  White  for  his 
services  equal  to  15  per  cent  of  the  sum 
jMkid  on  the  total  amount  and  the  final  award- 
ing, and  decreeing  the  plaintiff  weekly  com- 
pensation in  the  sum  of  $8.66  per  week,  be- 
cause said  finding  and  award  are  contrary 
to  the  evidence  used  in  this  case.  Plaintiff 
further  alleged  that  weekly  payments  to  him 
would  work  a  hardship  because  he  was  en- 
titled to  be  paid  $8:65  per  week  for  104 
weeks,  or  $899.60,  part  of  which  was  due  and 
part  to  accrue,  and  because  plaintiff  owed 
debts  of  $500  incurred  since  his  injury,  also 
doctor's  bills  incurred  by  reason  of  the  in- 
jury; that  because  defendant  had  not  paid 
the  weekly  installment,  plaintiff  had  elected 
to  mature  the  entire  claim  of  $899.60,  and 
had  instituted  suit  thereon;  that  he  bad 
agreed  to  pay  his  attorney,  John  White,  83% 
per  cent  of  the  recovery.  Wherefore,  he 
prayed  that  the  final  order  and  opinion  of 
the  Industrial  Accident  Board,  to  tiie  extent 
complained  of  by  plaintiff,  be  in  all  things 
set  aside,  and  that  plaintiff  be  awarded  com- 
pensation at  the  rate  of  $8.65  per  week,  com- 
mencing February  6,  1919,  with  full  pay- 
ments now  of  the  matured  payments  or  a 
sum  total  of  $889.60,  and  that  his  said  at- 
torney be  decreed  33%  per  cent  thereof,  etc. 

Defendant  answered  by  plea  in  abatement 
that  plaintiff's  petition  showed  the  only  in- 
jury sustained  by  him* was  the  loss  of  the 
third  or  distal  phalange  of  his  index  finger 
on  his  left  hand,  and  under  section  12,  pt  1, 
of  the  Workmen's  Compensation  Law  (article 
5246 — ^21),  he  was  entitled  to  recover  60  per 
cent,  of  his  weekly  wages,  not  lees  than  $5 
nor  more  than  $15  per  week,  for  a  period  of 
16  weeks,  and  that  the  district  court  did  not 
have  jurisdiction  of  said  sum.  Defendant 
also  filed  a  general  demurrer,  special  excep- 
tions, and  a  general  deniaL  The  plea  in 
al)atement  and  demurrers  were  all  overruled, 
to  which  ruling  defendant  excepted.  De- 
fendant specially  pleadol  that  If  plaintiff 
was  entitled  to  recover,  it  was  oompoisation 
only  for  the  loss  of  the  distal  phalange  of 
the  Index  finger  on  his  left  hand,  and  toe 
that  he  was  not  entitled  to  recover  a  greater 
sum  than  found  by  the  Industrial  Accident 
Board,    as    shown    In    idaintlfl's    petition. 
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amounting  to  tbe  Bom  of  $129.65,  less  $34.60 
provloualy  paid  to  plaintiff  by  defendant.  It 
specially  denied  any  indebtedness  to  plaintiff 
lu  the  sum  of  $500  or  other  items  claimed  by 
him,  and  prayed  that  plaintiff  be  adjudged 
to  accept  the  sum  of  $8.66  per  week  for  15 
weeks,  aa  found  by  the  Industrial  Accident 
Board. 

At  the  trial  plaintiff  and  defendant  agreed 
that  the  following  facts  were  true:  That  on 
January  29,  1919,  plaintiff  was  in  the  em- 
ploy of  Republic  Box  Company  at  a 
wage  of  $2.50  per  day ;  that  notice  was  given 
to  the  ^nployer  within  30  days  and  notice  of 
the  injury  and  daim  for  compensation  was 
filed  with  the  Industrial  Accident  Board 
within  6  mouths  after  Injury;  that  all  par- 
ties were  before  the  Board  on  the  6th  day  of 
May,  1919,  on  which  date  it  rendered  its  de- 
cision, and  that  notice  was  given  within  20 
days  that  plaintiff  refused  to  be  bound  and 
was  not  willing  to  accept  or  abide  by  the 
final  ruling  and  dedsimi  of  the  Board,  and 
that  within  20  days  thereafter  notice  was 
given  by  plaintiff  to  the  Republic  Box  Com- 
pany, the  Board,  and  defendant,  and  suit 
was  filed  in  the  Forty-Fourtli  district  court, 
Dallas,  Tex.,  in  the  county  where  the  injury 
occurred;  that  defendant  had  a  policy  under 
the  terms  of  the  Texas  Employers'  Llablll^ 
Act,  insuring  the  employes  of  tbe  Republic 
Box  Company  at  the  time  of  and  prior  to  the 
accident,  and  that  defendant  tendered  pay- 
ment under  the  terms  of  the  award  of  May 
6,  1919,  by  the  Board,  and  offered  to  pay 
said  amount;  that  defendant  has  paid  the 
plaintiff  $34.60  on  his  claim ;  that  plaintiff's 
average  weekly  wage,  calculated  under  the 
Compensation  Law  of  the  State  of  Texas,  at 
and  prior  to  the  accident,  was  $14.42  per 
week,  and  that  60  per  cent  thereof,  the  com- 
pensation, would  amount  to  $8.66  per  week, 
in  the  event  injury  Is  shown  under  the  law 
by  the  evidence. 

The  casft  was  submitted  to  a  Jury  upon 
special  issues,  and  upon  their  answer  to  the 
Issues  and  other  facts  found  by  the  court, 
the  court  gave  plaintiff  Judgment  against  de- 
fendant for  compensation  at  the  rate  of  $8.66 
per  week  for  75  weeks,  beginning  February 
6,  1919,  less  a  credit  of  $34.60  paid  to  plain- 
tiff by  defendant,  aggregating  $648.75;  that 
payments  accrued  prior  to  tbe  trial  and  un- 
paid should  be  paid  in  a  lump  sum  with  6 
per  cent,  interest  per  annum  on  weekly  pay- 
ments from  date  of  their  maturity;  and  that 
weekly  payments  not  matured  should  bear  in- 
terest at  the  same  rate  from  their  maturity. 
The  Judgment  awarded  John  White,  plain- 
tiff's attorney,  one-third  of  the  total  amount 
of  the  recovery,  and  directed  defendant  to 
pay  him  such  one-third. 

The  defendant's  motion  for  a  new  trial 
having  been  overruled,  it  appealed. 

The  first  assignment  of  error  complains  of 
Oke  trial  court's  action  in  overruling  the  de- 


fendant's plea  in  abatement,  which  was  Id 
the  nature  of  a  plea  to  the  Jurisdiction  of  the 
court;  the  second  complains  of  the  court's 
action  in  overruling  the  defoidant's  goieral 
demurrer  to  the  plaintiff's  petition ;  and  the 
complaint  of  the  third  Is  that  the  court  erred 
in  overruling  the  defendant's  special  excep- 
tion to  the  plaintiff's  petition.  These  as- 
signments present  In  different  form  substan- 
tially the  same  question,  namely,  that  the 
district  court  did  not  have  Jurisdiction  be- 
cause, under  the  allegations  of  the  petition 
and  the  law  applicable  thereto,  the  plaintiff 
could  in  no  event  recover  as  much  as  $500. 

The  propositions  advanced,  so  far  as  is 
necessary  to  state,  are;  (1)  That  the  district 
court  has  not  Jurisdiction  in  a  suit  for  dam- 
ages or  debt  where  the  amount  in  contro- 
versy is  leas  than  $500,  exclusive  of  Interest; 
(2)  under  the  allegations  in  plaintiff's  peti- 
tion, and  section  12,  pt.  1,  of  the  Workmen's 
Compensation  Iaw  of  the  State  of  Texas, 
upon  which  this  suit  is  based,  if  ankylosis 
(total  stiffness)  of  the  index  finger  on  plain- 
tiff's left  hand  can  be  inferred,  the  limit  of 
his  recovery  would  be  for  a  period  of  45 
weeks,  at  the  rate  of  $8.65  per  week,  or  a  to- 
tal of  $389.25,  which  sum  is  not  within  the 
Jurisdiction  of  the  district  court. 

The  plaintiff  sought  to  recover  not  only  for 
the  visible  wound  inflicted  upon  the  index 
finger  of  his  left  hand,  but  also  for  the  in- 
juries resulting  therefrom  to  the  tendons, 
ligaments,  and  nerves  of  his  left  hand  and 
said  finger  and  for  traumatic  rheumatism, 
stiffness  of  the  finger  and  pain  produced 
thereby,  all  of  which  it  is  alleged  totally 
disabled  the  plaintiff  for  work  for  a  period 
of  104  weeks.  The  Workmen's  Compensation 
Law  of  this  state  awards  to  the  injured  em- 
ploy£,  in  lieu  of  all  other  compensation  ex- 
cept for  medical  aid,  hospital  services,  and 
medicines  as  provided  for  the  loss  of  an  In- 
dex finger,  or  for  ankylosis  (total  stiffness)  of 
such  finger,  60  per  cent  of  the  average  week- 
ly wages  during  45  weeks,  and  declares  that 
the  loss  of  the  third  or  distal  phalange  of  any 
finger  shall  bo  considered  to  be  equal  to  the 
loss  of  one-third  of  such  finger.  The  defend- 
ant's Interpretation  of  the  statute  in  question 
seems  to  be  that  since  It  fixes  definite  pay- 
ments for  definite  periods  for  specific  inju- 
ries, in  lien  of  all  other  compensation,  the 
plaintiff  can  recover  only  the  compensation 
given  him  by  the  statute  for  that  specific  In- 
Jury,  and  that  allegations  to  the  effect  that 
be  sustained  injuries  to  the  tendons,  liga- 
ments and  nerves  of  his  finger,  hand,'  and 
arm,  and  the  traumatic  rheumatism  resulted 
therefrom,  so  incapacitating  him  that  he  was 
unable  to  work  for  a  period  of  104  we^cs, 
and  other  allesatlons  of  suffering  and  incon- 
venience as  a  result  of  the  specific  Injury, 
cannot  be  allowed  to  and  do  not  increase 
either  the  amount  of  plaintiff's  compensation  f 
or  tbe  number  of  weeks  for  which  sudi  com-  - 
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pensatlon  la  to  be  paid  him  ;  and  it  is  argued 
by  the  def^idant's  counsel  that  if  the  allega- 
tions in  the  plaintiff's  petition  that  his  finger 
became  stiff  can  be  taken  to  mean  that 
ankylosis  of  the  Joints  existed  as  a  result  of 
the  injury,  even  then  bis  compensation  under 
the  law  would  be  $8.65  per  week  for  45 
weeks  only,  and  the  total  of  that  sum,  to  wit, 
1389.25,  would  not  be  within  the  Jurisdiction 
of  the  district  court  The  argument  is  not 
without  force,  but  we  are  not  prepared  to 
agree  with  the  conclusion  expressed.  Section 
10  of  the  statute  (article  8246— 18). is  as  fol- 
lows: 

"While  the  incapacity  for  work  resulting 
from  injury  is  total,  the  association  shall  pay 
the  injured  employ^  a  weekly  compensation 
equal  to  sixty  per  cent,  of  bis  average  weekly 
wages,  but  not  more  than  $15.00  nor  less  than 
15.00,  and  in  no  case  shall  the  period  covered 
by  Bach  compensation  be  greater  than  four 
hundred  and  one  (401)  weeks  from  the  date  of 
the  injary." 

[1,  2]  The  plaintiff  alleges  that  the  accident 
complained  of  resulted  in  permanent  person- 
al injuries  to  him;  that  the  Index  finger  of 
his  left  hand  was  cut  off  or  split  at  the  distal 
phalange,  and  as  a  direct  result  thereof  the 
tendons,  ligaments,  and  nerves  of  the  finger 
and  hand  and  arm  were  injured,  traumatic 
rheumatism,  stiffness  of  said  finger  and  hand 
produced,  which  wholly  incapacitated  and 
disabled  him  for  work  for  a  period  of  104 
weeks.  The  section  of  the  statute  just  quot- 
ed provides  that  the  injured  employe  shall 
be  paid  the  compensation  therein  spedfled 
regardless  of  the  nature  of  his  injury,  so  long 
.as  his  incapacity  for  work  resulting  from 
the  Injury  is  total,  not  exceeding  a  period 
of  401  weeks.  The  alleged  period  of  the  plain- 
tiff's total  incapacity  for  work  as  a  result 
of  his  injuries  Is  104  weeks,  a  far  less  number 
of  weeks  than  the  number  for  which  com- 
pensation is  allowed  by  section  10  of  the 
statute,  but  together  with  the  allegations  of 
the  plalntlfTs  petition  presenting  a  claim  for 
damages  in  amount  clearly  within  the  Juris- 
diction of  the  district  court.  The  allegations 
of  the  petition  presented  questions  of  fact, 
and  for  the  purposes  of  the  defendant's  de- 
murrers the  court  had  to  treat  them  as  true. 
Thus  treated,  they  showed  a  right  of  recovery 
for  a  sum  in  excess  of  $5(X). 

Again,  section  11  (article  5246—19)  Is  as 
follows: 

"While  the  incapacity  for  work  resulting 
from  the  injury  is  partial,  the  association  shall 
pay  the  injured  employ^  a  weekly  compensation 
equal  to  sixty  per  cent,  of  the  difference  be- 
tween bis  average  weekly  wages  before  the  in- 
jury and  his  average  weekly  wage  earning  ca- 
pacity daring  the  existence  of  such  partial  in- 
capacity, but  in  no  case  more  than  $15.00  per 
week;  and  the  period  covered  by  such  com- 
pensation to  be  in  no  case  greater  than  three 
hundred  weeks;  provided  that  in  no  case  shall 
the  period  of  compensation  for  total  and  partial 


incapacity  exceed  four  hundred  and  one  (401) 
weeks  from  the  date  of  the  injary." 

Section  11a  (article  5246— 2(W  provides  that 
In  cases  of  the  injuries  therein  enumerated, 
the  incapacity  shall  conclusively  be  held  to 
be  total  and  permanent,  and  that  the  enumer- 
ation shall  not  be  taken  as  exclusive,  but 
that  in  all  other  cases  the  burden  of  proof 
shall  be  on  the  claimant  to  prove  that  bis 
injuries  have  resulted  In  permanent,  total 
Incapacity.  The  pleadings  of  the  plaintiff,  it 
occurs  to  us,  present  a  case  in  whidi  he 
would  be  entitled  to  compensation  for  a 
period  of  total  incapacity  or  partial  inca- 
pacity or  total  and  partial  incapacity  com- 
bined, making  it  essential  to  determine  the 
number  of  weeks  of  such  total,  partial,  or 
combined  incapacity,  as  shown  by  the  evi- 
dence, not  to  exceed  401  weeks  for  total  in- 
capacity or  300  weeks  for  partial  incapacity, 
or  401  for  the  two  combined  from  the  date 
of  the  Injury,  and,  as  said  by  defendant's 
counsel,  pain  resulting  from  the  effort  to 
work,  and  other  disabling  consequences, 
would  be  elements  to  be  considered,  and  the 
number  of  weeks  of  total,  partial,  or  combin- 
ed incapacity  could  properly  be  submitted  to 
the  Jury  for  its  determination.  In  either 
case  the  amount  recoverable  would  be  within 
the  jurisdiction  of  the  district  court. 

[3, 4]  The  petition  alleged  that— 

"Plaintiff  has  unpaid  accounts,  debts,  which 
aggregate  the  sum  of  $500,  due  and  incurred 
since  the  date  of  his  injury  by  reason  of  plain- 
tiff being  incapacitated  to  work  and  earn  mon- 
ey, also  doctor's  bills  incurred  by  reason  of 
treatment  of  his  injured  finger,  Itand,  and  arm, 
and  asked  judgment  therefor." 

These  allegations  were  spedally  excepted 
to  and  the  exception  overruled.  We  think 
this  action  of  the  court  was  error.  It  was 
not  alleged  in  this  connection  that  the  as- 
sociation failed  to  furnish  reasonaUle  aid, 
hospital  services,  and  medicines,  when  need- 
ed, or  within  a  reasonable  time  after  notice 
to  the  association  of  the  injury,  nor  that 
the  charges  were  fair  and  reasonable.  In 
the  absence  of  such  allegations,  the  plaintiff 
under  the  Workmen's  Ompensation  Law 
showed  no  cause  of  action  for  the  recovery 
of  such  charges  or  debts.  The  defendant, 
however,  suffered  no  injury  by  the  action  of 
the  court  in  this  matter,  for  the  reason  that 
no  recovery  was  bad  by  the  plaintiff  for  said 
alleged  claim. 

[6J  The  defendant's  fourteenth  assignment 
of  error  asserts  that  the  court  erred  in  per- 
mitting counsel  for  the  plaintiff,  in  his  closing 
argument  to  the  Jury,  to  indulge  in  improper, 
iuflammatory,  and  prejudicial  remarks  to  the 
jury.  This  assignment  is  well  taken  and  will 
be  sustained.  The  bill  of  exception  shows 
that  counsel  said.  In  substance: 

"That  the  jury  would  remember  the  facts; 
that  they  could  see  the  relative  position  of  the 
parties:    that  on  one  hand  was  his  dient,  an 


Digitized  by 


Google 


806 


231  SOUTHWESTEBN  BEFORTEB 


(Tex. 


old  tnan  without  money  and  without  friends; 
that  he  had  suffered  this  terrible  accident  from 
which  he  had  undergone  hours  of  excruciating 
pain;  that  his  health  was  broken  and  Iiis 
nervous  system  impaired  by  reason  thereof; 
that  he  had  not  been  able  to  engage  in  any  kind 
of  employment  since  the  accident,  and  that  the 
jury  was  his  only  place  of  refuge,  and  he  was 
seeking  from  them  the  rights  which  had  been 
heretofore  denied;  that  on  the  other  hand  the 
defendant  was  a  rich  and  powerful  insurance 
company,  an  artificial  person  without  a  soul; 
that  he  had  represented  insurance  companies 
and  knew  all  their  tricks;  that  he  knew  they 
hated  to  pay  a  poor  man  what  was  justly  due 
him;  that  he  had  never  beard  of  any  insur- 
ance company  that  was  willing  to  pay  an  hon- 
est claim,  and  that  the  defendant  insurance 
company  was  no  exception  to  the  rule;  that 
his  heart  went  out  to  the  poor  man  who  was 
forced  to  fight  a  war  against  an  insurance 
company;  that  the  insurance  companies  had 
their  agents  everywhere,  and  that  when  the 
case  of  this  plaintiff  was  called  before  the 
Industrial  Accident  Board,  the  defendant  in- 
surance company  was  represented  by  its 
agents  and  attorneys,  and  that  with  the  testi- 
mony of  hired  doctors  and  the  appeals  of  elo- 
quent attorneys,  the  defendant  insurance  com- 
pany induced  the  Industrial  Accident  Board  to 
reduce  plaintiff's  claim  to  a  mere  pittance; 
that  in  all  of  these  proceedings  the  voice  of  the 
plaintiff  was  not  heard;  that  this  Compensa- 
tion Liaw  is  one  of  the  gceateat  outrages  ever 
forced  on  the  people  of  Texas;  that  he  did  not 
have  any  money  to  go  himself,  neither  did  be 
have  money  to  send  doctors  and  lawyers  to 
plead  his  cause;  and  that  his  only  hope  for 
justice  lay  in  the  verdict  which  he  expected  the 
jury  to  render." 

[6]  The  court  In  approving  tbe  bill  Indorsed 
thereon  tbe  following: 

"This  bill  is  qualified  with  this  statement, 
that  no  objection  was  made  to  tbesQ*  remarks 
by  counsel  for  plaintiff  save  and  only  in  this 
bill." 

It  appears  that  counsel  made  the  objection- 
able remarks  with  the  knowledge  of  tbe 
court,  without  rebuke  or  effort  to  restrain 
bim.  Tbe  rules  promulgated  for  tbe  govern- 
ment of  tbe  district  court  declare  that  coun- 
sel shall  be  required  to  confine  the  argument 
strictly  to  tbe  evidence  and  to  tbe  arguments 
of  opposing  counsel  (Rule  39,  [142  S.  W.  xlli]), 
and  tbe  court  will  not  be  required  to  wait 
for  objections  to  be  made  where  tbe  rules 
as  to  arguments  are  violated  (Rule  41  [142  S. 
W.  xlv]).  By  these  rules  the  "duty  devolves 
affirmatively,  first,  upon  counsel  to  confine  bis 
argum^t  strictly  to  tbe  evidence  and  to  tbe 


argument  of  opposing  counsel;  second, upon 
tbe  court,  on  Its  own  motion,  to  confine  coun- 
sel to  this  line  of  argument"  If  both  tbe 
counsel  who  is  making  tbe  argument  and  tbe 
court  shall  fail  in  tbe  discharge  of  their  doty, 
tbe  rules  give  to  opposing  counsel  the  privi- 
lege, but  do  not  make  it  bis  duty,  to  then  pre- 
sent bis  point  of  objection.  This  discretion 
given  to  counsel,  as  to  whether  be  will  make 
the  objection  at  tbe  time,  was  doubtless  based 
upon  tbe  well-known  embarrassment,  and 
often  prejudice,  which  generally  attend  the 
interruption  of  argument  of  counsel  by  an- 
other. Willis  &  Bro.  V.  McNeill,  57  Tex.  465. 
CJounsel  should  never  endeavor  to  obtain  a 
verdict  by  argument  based  upon  anything 
other  than  the  facts  In  the  case  and  the  con- 
clusions legitimately  deduclble  from  tbe  law 
applicable  to  them,  and  any  other  practice 
should  be  promptly  repressed.  "Every  lit- 
igant, whether  he  is  morally  good  or  bad,  or 
rich  or  poor,  Is  entitled,  in  a  court  of  Justice, 
to  have  his  rights  passed  upon  and  his  evi- 
dence weighed  by  an  unprejudiced  tribunal." 
The  evidence  as  to  the  extent  or  seriousness 
of  the  plaintltTs  Injuries  and  as  to  the  num- 
ber of  weeks  necessary  to  effectuate  a  com- 
plete recovery  from  the  effects  thereof  was 
sharply  conflicting.  The  record  does  not  dis- 
close the  remarks  of  counsel  were  provoked 
by  opposing  counsel;  nor  Is  there  In  the  evi- 
dence before  us  anything  which  warranted 
their  Inflammatory  character.  Jurors  are 
alsposed  to  regard  as  proper  any  argument 
which  the  court  permits  the  attorneys  to 
make,  and  the  remarks  objected  to  and  per- 
mitted In  this  case  were  well  calculated  to 
Influence  the  Jury  la  resolving  Important 
issues  of  fact  agalnBt  the  defendant.  They 
could  only  have  the  effect  of  inflaming  the 
minds  of  the  Jurors  agalust  the  defendant, 
and  so  far  exceeded  the  bounds  of  legitimate 
argument  that  they  alone  Justify  a  reversal 
of  the  Judgment  obtained.  Western  Indemni- 
ty Co.  V.  MacKechnle,  214  S.  W.  456;  S.  A. 
Pace  Groc.  Co.  v.  Ouynes,  214  S.  W.  794; 
Metropolitan  St.  Ry.  Co.  v.  Roberts,  142  S.  W. 
44 ;  Railway  Co.  v.  Scott,  26  S.  W.  999. 

There  are  several  other  assignments  of 
error,  but  they  have  bem  disposed  of  against 
the  appellant  by  what  we  have  already  said 
or  present  no  reversible  error,  and  hence 
they  need  not  be  discussed.  Of  course.  If  the 
Incapacity  extends  beyond  one  week,  com- 
pensation shall  begin  to  accrue  on  the  eighth 
day  after  the  injury. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
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FIRST  NAT.  BANK  OF  JACKSONVILLE  V. 
CHILDS.     (No.  6344.) 

(Court  of  OiTil  Appeals   of  Texas.     Austin. 

April  13, 1921.    BeheariDg  Denied 

June  8, 1921.)  . 


1.  Pleading  €=>!  1 1— Controverting  plea  of  priv- 
ilege need  not  set  out  facts  required  by  stat- 
ute where  they  are  alleged  In  the  petition. 

A  plea  controvertingr  a  plea  of  privilege  to 
he  sued  in  another  bounty  was  not  insuiBcient 
because  not  specifically  alleging  facts  relied  on 
to  confer  Tenoe,  as  required  by  statute,  where 
it  pleaded  that  the  suit  was  founded  upon  an 
offense  and  trespass  committed  by  defendants  in 
the  county  as  set  out  in  the  petition  to  which 
reference  was  made,  since  the  averments  of 
the  petition  were  thereby  made  a  part  of  the 
controverting  plea  and  the  petition  stated  facts 
satisfying  the  statute. 

2.  Dismissal  and  nonsalt  «=>5~Plaintiff  may 
dismiss  as  to  defendant  whose  plea  for  change 
Is  about  to  be  allowed. 

Our  statutes  provide  that  plaintiff  may  take 
a  nonsuit  at  any  time  before  the  decision  is  an- 
nounced, and  also  may  discontinue  as  to  any 
one  or  more  defendants  where  no  cross-action 
or  affirmative  relief  is  sought,  and  when  the 
discontinuance  would  not  operate  to  the  preju- 
dice of  other  defendants,  so  that,  where  the 
court  had  indicated  that  he  would  allow  the 
plea  of  special  privilege  of  one  defendant,  but 
not  of  another,  plaintiff  could,  before  the  deci- 
sion, dismiss  as  to  the  one  whose  plea  was  to 
be  allowed. 

3.  Pleading  «=>lll  —  Not  proper  to  express 
opinion  an  matters  going  to  the  merits  In 
hearing  upon  change  of  venue. 

Upon  hearing  of  a  plea  of  special  privilege, 
it  is  not  proper  to  express  any  opinion  upon 
matters  which  fere  for  determination  upon  the 
trial  ot  the  case  upon  its  merits. 

4.  Pleading  «=»lll— On  plea  of  privilege,  it  i» 
snfflolent  for  plaintiff  to  plead  a  cause  of  ac- 
tion, and  prove  that  It  arose  In  whole  or  In 
part  In  county  where  suit  was  brenght. 

Upon  pleas  of  privilege,  it  devolves  upon 
plaintiff  only  to  plead  a  cause  of  action  arising 
in  whole  or  in  part  in  the  county  of  suit,  or  an 
offense  or  trespass  committed  therein,  and  that 
the  acts  relied  on,  or  a  part  of  them,  occurred 
there,  and  it  is  not  necessary  to  prove  all  the 
elements  finally  fixing  liability  upon  the  defend- 
ant, but  it  is  sufficient  for  plaintiff  to  plead  a 
cause  of  action,  and  prove  that  it  arose  in  whole 
or  in  part  in  such  county,  or  that  the  alleged 
trespass  was  committed  there. 

5.  Venue  <8s>8  —  Injury  alleged  held  a  "tres- 
pass" within  statute. 

Petition  for  recovery  for  offense  or  "tres- 
pass" consisting  of  threats  of  criminal  pros- 
ecution and  abuse,  or  other  overt  acts,  held  to 
constitute  an  action  in  trespass  within  the  ex- 
ception to  the  venue  statute,  since  the  petition 
alleged  no  mere  negligence,  but  wanton  and 
deliberate  acts  resulting  in  the  impairment  of 
plaintiff's  health,  and  in  physical  injories,  force 
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not  being  a  necessary  element  in  a  trespass 
case. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tres- 
pass.] 

6.  Corporations  •ssSOS  (3)— Defendant  corpo- 
ration not  entitled  to  change  where  acts  com- 
plained of  were  performed  In  county  of  suit. 
The  exception  in  matters  of  special  privi- 
lege authorizing  a  suit  against  a  corporation,  to 
be  instituted  where  the  cause  of  action,  or  a 
part  thereof,  arose,  did  not  require,  granting 
a  change  of  venue  where,  under  the  evidence 
on  the  plea,  the  acts  chiefly  resulting  in  the  in- 
juries alleged  by  the  plaintiff  were  performed, 
if  at  all,  in  the  county  where  suit  was  brought. 


On  Rehearing. 

7.  Pleading  «=>l  1 1— Prima  fade  right  to  change 
of  venue  under  plea  of  privilege  overcome  by 
evidence. 

In  an  action  against  a  bank  and  its  attor- 
ney, evidence  tending  to  show  that  the  attorney 
acted  with  the  bank's  authority  in  doing  alleg- 
ed wrongful  acts  constituting  trespass,  and 
tending  to  show  ratification  or  acquiescence, 
Aelit  sufficient  to  overcome  the  prima  facie  right 
to  change  arising  from  the  sworn  plea  of  priv- 
ilege, for  such  facts  need  not  be  proven  wit^ 
the  certainty  and  completeness  required  to  en- 
title plaintiff  to  judgment  on  the  merits. 

Appeal  from  District  Ckturt,  McLennan 
County ;  H.  M.  Rlchey,  Judge. 

Suit  by  W.  T.  Clillds  against  the  First  Na- 
tional Bank  of  Jacksonville,  Tex.,  and  Lee  O. 
Orter.  A  plea  of  privilege  to  be  sued  in  an- 
other county  was  overruled  as  to  the  defend- 
ant Bank,  and  sustained  as  to  the  defendant 
C!arter,  as  to  whom  the  cause  was  dismissed, 
and  the  Bank  appeals.    AfiSimed. 

Lee  O.  Carter,  of  Jadcsonville,  and  Sleeper, 
Boynton  &  Kendall,  of  Waco,  for  appellant 
Johnston  &  Hughes,  of  Waco,  for  appellee. 

BRADY,  J.  This  snit  was  instituted  by 
appellee  against  the  appellant  bank  and  Lee 
O.  Carter,  In  tlie  district  court  of  McLennan 
county.  Both  defendants  filed  pleas  of  priv- 
ilege, and  asked  that  the  cause  be  trans- 
ferred to  Cherokee  county,  the  domicile  of 
the  corporati<m,  and  the  residence  of  the  indi- 
vidual defendant.  Controverting  picas  were 
filed  by  the  plaintiff,  and,  upon  a  hearing, 
the  court  sustained  the  plea  of  privilege  of 
(Tarter  and  orerruled  the  plea  of  the  bank. 
However,  upon  the  announcement  by  the 
Judge  that  it  was  his  Intention  to  sustain  the 
plea  of  privilege  of  Carter,  the  plaintiff 
moved  the  court,  wally,  to  dismiss  his  suit 
as  to  said  defendant,  and  the  court  later  sus- 
tained his  written  motion  to  that  effect  The 
bank  has  appealed  from  the  order  entered 
on  this  hearing. 

[1}  The  flnrt  question  that  will  be  dis- 
cussed is  the  claim  that  the  controverting 
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plea  was  InsuflSdent,  because  It  did  not  spe- 
cifically allege  the  facts  relied  on  to  confer 
venue  upon  the  courts  of  McLennan  county, 
as  required  by  the  statute.  In  the  rerlfied 
controverting  plea,  the  plaintiff  pleaded  that 
the  salt  was  founded  upon  an  offense  and 
trespass  committed  by  the  defendants,  con- 
sisting of  threats  of  criminal  prosecution, 
and  the  abuse  and  other  overt  acts  more  fully 
set  out  In  the  petition,  to  which  reference 
was  made.  A  similar  allegation  was  made 
under  the  claim  that  the  defendant  banit  was 
a  private  corporation,  and  that  the  cause  of 
action,  or  a  part  thereof,  arose  In  McLennan 
county.  The  effect  of  this  was  to  make  the 
averments  of  the  petition  part  of  the  con- 
troverting plea,  and,  we  think,  was  a  sub- 
stantial compliance  with  the  statute.  Indeed, 
there  Is  much  to  commend  the  practice 
where  the  facts  are  so  fully  pleaded  In  the 
petition.  We  have  no  doubt  that,  if  the 
plaintiff  bad  attached  a  copy  of  the  petition 
to  his  controverting  plea  as  an  exhibit,  and 
bad  sworn  that  the  facts  therein  alleged 
were  true,  it  would  have  met  the  purposes  of 
the  statute.  We  see  no  difference  where  the 
facts  alleged  In  the  petition  are  expressly 
made  a  part  of  the  controverting  plea.  Mor- 
gan V.  Johnson,  15  Tex.  569;  Gray  v.  Steed- 
man  Bros.,  6.3  Tex.  95 ;  Huffman  v.  Hardeman 
(Sup.)  4  S.  W.  576. 

[2]  The  next  point  to  be  discussed  is  the 
contention  that  the  trial  court  should  not 
have  permitted  plaintiff  to  dismiss  as  to  the 
defendant  Carter,  It  being  claimed  that  the 
court  was  without  jurisdiction  so  to  do.  Our 
statutes  provide  that  a  plaintiff  may  tal^  a 
nonsuit  at  any  time  before  the  decision  of 
the  court  is  announced;  and  also  that  a 
plaintiff  may  discontinue  his  suit  agnlnst 
any  one  or  more  defendants,  where  no  cross- 
action  or  affirmative  relief  is  sought  by  said 
defenda:nts  and  when  the  discontinuance 
would  not  operate  to  the  prejudice  of  the  oth- 
er defendants.  It  is  true  that  our  venue 
statute,  as  amended,  provides  that  when  a 
plea  of  privilege  is  sustained  the  cause  shall 
not  be  dismissed,  but  shall  be  transferred  to 
the  proper  court  It  Is  not  believed,  however, 
that  It  was  the  Intention  of  the  Legislature 
to  prevent  the  full  operation  of  the  statutes 
as  to  nonsuit  and  discontinuance.  Under  the 
former  practice,  when  a  plea  of  privilege  was 
sustained  the  case  was  dismissed.  The  histo- 
ry of  the  amendment  convinces  us  that  its  pur- 
pose was  to  prevent  a  dismissal  by  the  court, 
and  not  a  voluntary  dismissal  by  the  iflain- 
tiff,  when  he  does  not  choose  to  follow  up 
his  suit  against  a  defendant  whose  plea  of 
privilege  has  been  sustained.  There  could  be 
no  valid  reason  assigned  for  denying  plaintiff 
the  right  to  discontinue  bis  suit  when  the 
venue  has  been  transferred.  Ordinarily  a 
defendant  could  not  complain  at  such  action. 
In  this  case  it  Is  dear  that  no  Injury  was 
done  either  defendant.    Hot  do  we  see  that 


the  court  was  lacking  In  Jurisdiction  to  enter 
the  order  of  dismissal.  District  courts  are 
courts  of  general  Jurisdiction,  and  the  court 
bad  the  power,  if  it  desired  to  do  so,  to  set 
aside  the  order  sustaining  the  plea  of  privi- 
lege of  the  one  defendant  and  to  permit  a 
nonsuit  or  discontinuance  as  to  bim.  This 
was  substantially  what  was  done,  if  not  in 
form. 

We  are  not  required  in  this  case,  however, 
to  rest  the  decision  on  this  point  upon  the 
view  above  expressed.  The  record  shows 
that,  when  the  court  announced  his  intention 
to  sustain  the  plea  of  privilege  of  Carter, 
but  before  be  had  entered  any  order  to  that 
effect,  or  announced  his  final  decision  there- 
on, the  plaintiff  asked  leave  to  dismiss  bis 
suit  as  to  that  defendant.  The  court  an- 
nounced that  plaintiff  would  be  granted  time 
to  file  a  written  motion,  and  ttotb  parties 
would  be  given  time  to  present  authorities. 
The  written  motion  was  thereafter  filed,  and 
the  following  day  the  court  sustained  the  mo- 
tion to  dismiss.  We  think  it  is  immaterial 
that  the  entry  of  the  order  sustalnng  the  plea 
of  privilege  of  Carter  preceded  the  entry  of 
the  order  allowing  the  dismissal.  Plaintiff 
had  previously.  In  oi)en  court,  and  before  the 
decision  of  the  court  was  actually  announced, 
sought  a  discontinuance  as  to  such  defendant. 
His  right  to  discontinue  the  suit  could  not  be 
1  prejudiced  or  affected  by  a  subsequent  de- 
,  cislon  and  order  sustaining  flie  plea  of  privi- 
lege. Weil  V.  Abeel,  206  S.  W.  735,  and  au- 
thorities there  cited ;  Luter  v.  Ihnken,  143  S. 
I  W.  675;  Bates  v.  Hill,  144  S.  W.  288;  Rut- 
ledge  V.  Evans,  219  S.  W.  218.  In  the  Inst- 
clted  case,  the  court  held  that,  where  actions 
were  severable,  the  court  may  sustain  the 
plea  of  privilege  as  to  one  of  the  defendants, 
and  transfer  the  cause  as  to  him,  but  hold  it 
for  trial  as  to  the  other  defendant 

[3]  Appellant  has  raised  several  interesting 
questions  as  to  the  failure  of  th4  proof  to 
show  that  Mr.  Carter,  as  attorney  for  the 
bank,  had  authority  to  do  the  alleged  wrong- 
ful acts  in  behalf  of  the  bank ;  and  also  the 
inadequacy  of  the  evidence  to  show  that  the 
bank  tiad  ratified  or  acquiesced  in  tiis  actions. 
It  is  not  thought  proper  to  express  any  opin- 
ion upon  these  matters,  as  they  are  questions 
for  determination  upon  the  trial  of  the  case 
on  Its  merits. 

[4}  Upon  the  hearing  of  the  pleas  of  privi-. 
lege,  it  devolved  upon  the  plaintiff  only  to 
plead  a  cause  of  action  arising  in  whole  or 
in  part  in  McLennan  county,  or  an  offense 
or  trespass  committed  in  that  county,  and 
to  prove  that  the  acts  relied  upon,  or  a  part 
of  them,  occurred  there.  In  such  a  proceed- 
ing it  is  not  necessary  to  prove  all  the  ele- 
ments finally  fixing  liability  upon  the  duf end- 
ants.  It  was  sufficient  for  the  plaintiff  to 
plead  a  cause  of  action,  and  to  prove  that 
it  aroae  in  whole  or  in  part  in  the  county 
where  the  suit  was  brou^t,  or  that  the 
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alleged  trespass  was  committed  there.  At 
most,  It  was  only  necessary  to  show  a  prob- 
able recovery.  We  think  the  showing  was 
sufficient  to  justify  the  conclusion  and  judg- 
ment oil  the  trial  court 

[6]  It  Is  claimed  by  appellant  that  no  of- 
fense or  trespass  was  alleged  by  plaintiff 
within  the  meaning  of  the  venue  statute; 
and  also  that  no  cause  of  action  in  whole 
or  in  part  arising  In  McLennan  county  was 
alleged.  As  to  the  first  of  these  contentions, 
we  are  strongly  Inclined  to  the  view  that  this 
is  a  case  of  trespass  under  the  doctrine  an- 
nounced by  the  Supreme  Court  In  Hill  v. 
Kimball,  76  Tex.  210,  13  S.  W.  69,  7  L.  R.  A. 
618.  It  Is  true  that  the  court.  In  the  later 
case  of  Ricker  y.  Shoemaker,  81  Tex.  22,  16 
8.  W.  646,  qnallfled  the  former  case  In  respect 
to  certain  expressions  therein.  Nevertheless, 
Mr.  Justice  Gaines,  speaking  for  the  court 
In  the  Ricker  Case,  stated  that: 

"The  words  'when  the  crime,  offense,  or  tres- 
pass was  committed'  indicate  that  the  word 
trespass  was  intended  to  embrace  onl;  actions 
for  such  injuries  as  result  from  wrongful  acts 
willfully  or  negligently  committed,  and  not 
those  which  result  from  a  mere  omission  to  do 
a  duty." 

The  holding  was  that  a  mere  negligent 
omission  would  not  constitute  a  trespass. 
Here  the  petition  alleges  no  mere  negligence, 
but  acts  claimed  to  have  been  committed 
wantonly  and  deliberately,  resulting  in  the 
impairment  of  plaintltt's  health  and  In  physi- 
cal injuries.  It  is  not  believed  that  the 
authorities  in  this  state  justify  appellant's 
contention  that  force  is  a  necessary  element 
In  a  trespass  case.  We  prefer,  however, 
not  to  rest  the  decision  a  I  cue  upon  this  ex- 
ception to  the  general  venue  statute. 

[6]  PlaintifC  also  invoked,  the  exception 
which  authorisea  a  suit  against  a  private 
corporation  to  be  instituted  where  the  cause 
of  action,  or  a  part  thereof,  arose.  Under 
the  evidence,  the  acts  chiefly  resulting  in 
the  Injuries  alleged  by  plaintiff  were  pei^ 
formed,  If  at  all,  in  McLennan  county. 
Therefore,  under  the  pleadings  and  the  evi- 
dence, the  trial  court,  for  this  reason  also, 
was  warranted  in  holding  that  the  venue 
was  properly  laid  in  McLennan  county. 

We  have  carefully  considered  all  the  as- 
signments in  the  brief,  and  conclude  that  no 
reversible  error  has  been  shown.  The  judg- 
ment will  be  affirmed. 

Affirmed. 

On  Rehearing. 

Counsel  for  appellant  has  filed  an  able 
argument  on  motion  for  rehearing,  and  It  Is 
thought  proper,  if  not  necessary,  to  briefly 
discuss  some  of  the  points  of  attack  apon  oar 
original  opinion. 

It  Is  insisted  we  were  in  error  in  holding 
tliat,  nnder  the  present  statutes,  a  plaintiff 
Is  not  deprived  of  his  right  to  take  a  volun- 
tarj   nonsuit,   or    to    discontinue   hia    suit 


against  one  or  more  defendants,  when  a  plea 
of  privilege  has  been  sustained.  Several 
authorities  have  been  cited  In  support  of  this 
proposition,  but  we  do  not  find  that  they 
sustain  it.  We  referred  to  the  case  of  Rut- 
ledge  V.  Evans,  210  S.  W.  218,  a  decision  by 
the  Court  oC  Civil  Appeals  for  the  Fourth 
District,  In  which  it  was  held  that,  where 
actions  are  severable,  the  court  may  sustain 
a  plea  of  privilege  as  to  one  of  the  defendants 
and  transfer  the  cause  as  to  him,  but  hold 
It  for  trial  as  to  the  others.  It  appears  that 
the  Supreme  Court  has  granted  a  writ  of 
error  in  that  case,  and  has  Indicated  its  opin- 
ion that  this  practice  Is  not  permissible,  but 
that  the  entire  cause  should  be  transferred 
as  to  all  the  parties.  This  would  appear  to 
be  in  line  with  previous  holdings  of  the 
Supreme  Court,  especially  Hickman  v.  Swain, 
106  Tex.  431,  167  S.  W.  209,  but  In  no  case 
which  we  have  examined  does  it  appear  that 
there  was  a  dismissal  by  the  plaintiff  as 
to  one  or  more  of  'the  partlea 

We  are  not  convinced  that  our  original 
(pinion  upon  this  question  is  Incorrect,  and 
we  are  still  strongly  inclined  to  the  view  that 
our  venue  statute,  as  amended,  does  not  pre- 
vent a  plaintiff  from  taking  a  voluntary  non- 
suit or  discontinuance,  notwlthstandlqg  a 
plea  of  privilege  may  have  been  sustained. 
A  contrary  view  would  seem  to  be  an  un- 
reasonable construction  of  the  statute.  If 
a  plaintiif  should  desire  to  discontinue  his 
suit  and  entirely  abandon  the  litigation,  upon 
the  sustaining  of  a  plea  of  privilege,  we  do 
not  see  how  a  defendant  could  complain  of 
the  exercise  of  such  right,  where  he  has  no 
cross-action,  and  does  not  seek  affirmative 
r^ief.  It  would  seem  to  be  folly  to  require 
a  transfer  of  the  cause  to  another  court,  with 
the  Increased  costs  necessarily  resulting,  in 
order  to  permit  the  plaintiff  to  take  his  non- 
suit In  another  jurisdiction.  We  are  unwill- 
ing tO' impute  such  an  intention  to  the  Legis- 
lature, in  the  absence  of  language  more  clear- 
ly Indicating  a  purxrase  to  restrict  the  legal 
right  of  the  plaintiff,  conferred  by  other  stat- 
utes, to  enter  a  voluntary  dismissal.  That 
our  interpretation  Is  the  correct  one  is  strong- 
ly Intimated  in  the  case  of  Oarrison  v.  Stokes, 
151  8.  W.  898.  There  It  was  indicated  that 
the  plaintiff,  upon  the  sustaining  of  the  plea 
of  privilege  of  one  defendant,  might  have 
dismissed  as  to  such  defendant. 

As  pointed  out  in  onr  opinion,  however, 
the  correctness  of  the  trial  court's  ruling  does 
not  alone  depend  on  the  right  of  a  plaintiff 
to  take  a  nonsuit  after  a  plea  of  privilege 
has  been  sustained.  As  we  view  the  record, 
the  plaintiff  In  this  case  made  his  motion 
orally,  and  in  open  court,  before  the  court 
had  made  any  jadidal  pronoimcement  upon 
the  plea  of  privilege  of  either  defendant,  and 
he  was  granted  leave  to  file  his  motion  in 
writing.  It  Is  true  that  on,  the  same  day, 
and  before  the  written  motion  to  dismiss  was 
filed,  the  court  made  a  docket  entry  sustain- 
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Ing  the  plea  of  privilege  of  the  defendant 
Carter,  and  noted  the  plaintiff's  exception 
thereta  On  the  following  day,  however,  the 
written  motion  to  dismiss  was  filed,  and 
was  sustained.  We  still  adhere  to  the  view 
that,  the  plaintitC  having  sought  a  discon- 
tinuance as  to  Mr.  Carter  before  the  decision 
of  the  court  was  announced  as  to  the  latter's 
plea  of  privilege,  his  right  to  a  nonsuit  and 
discontinuance  as  to  such  defendant  was  not 
prejudiced  or  afCected  by  the  subsequent  de- 
cision and  order  sustaining  the  plea  of  privi- 
lege. Furthermore,  the  bill  of  exceptions 
fairly  discloses  that  the  trial  court  refused 
to  approve  the  order  prepared  by  the  defend- 
ants for  transfer  of  the  cause,  and  entered 
an  order  instructing  the  clerk  not  to  make 
entry  of  the  same  on  the  minutes;  and,  tak- 
ing the  bill  as  a  whole,  it  substantiaiiy  ap- 
I>ears  that  the  court  set  aside  the  order  sus- 
taining the  plea  of  privilege  before  granting 
the  motion  to  dismiss.  It  does  not  appear 
that  there  was  a  formal  setting  aside  of 
the  order  sustaining  the  plea  of  privilege, 
but  this  was  what  was  substantially  done, 
and  we  do  not  think  that  the  court  was  with- 
out Jurisdiction  so  to  do.  An  appeal  from 
such  order  had  not  been  perfected,  and,  in- 
deed, has  never  been  taken. 

For  all  the  reasons  indicated,  we  reiterate 
the  conclusion  that  there  was  no  error  in 
permitting  the  plaintiff  to  take  a  nonsuit  as 
to  the  defendant  Carter,  and  In  retaining 
venue  over  the  cause  as  to  the  remaining 
defendant,  the  bank. 

Our  opinion  is  also  vigorously  challenged 
because  of  the  claim  that  it  was  not  proven 
that  Mr.  Carter  had  authority  to  act  for  the 
bank  In  doing  the  acts  claimed  to  constitute 
a  cause  of  action  for  damages.  It  is  especial- 
ly urged  that  we  have  virtually  overruled  our 
decision  In  the  case  of  First  National  Bank 
V.  Gates,  213  S.  W.  720,  which  has  been  cited 
and  approved  by  other  Courts  of  Civil  Ap- 
peals. A  consideration  of  the  facts  and  hold- 
ings In  the  cases  referred  to  has  convinced 
us  that  there  is  no  conflict  between  these  de- 
cisions and  our  holding  In  this  case.  In  the 
Gates  Case,  there  were  several  grounds  urged 
for  maintaining  the  venue  in  Coleman  coun- 
ty as  against  the  Brownwood  National  Bank. 
We  expressly  held,  and  adhere  now  to  the 
view,  that  It  was  not  enough  to  plead  facts 
sustaining  the  venue  in  the  county  where  the 
suit  was  brought,  but  that  such  facts  must 
be  proved.  However,  our  holding  there  was 
that  the  facts  proven  did  not  show  that  the 
Brownwood  National  Bank  was  connected 
with  the  alleged  fraud,  nor  the  alleged  con- 
version, nor  the  other  matters  which  it  was 
claimed  conferred  venue  on  the  courts  of 
Coleman  county.  E^rthermore,  tiiere  were 
findings  by  the  Jury  as  to  these  matters  which 
were  adverse  to  the  plaintiff,  and  which  we 
held  were  Supported  by  the  evidence.  In  the 
other  cases  cited  by  appellant  here,  there  was 


no  proof  whatever  of  the  authority  of  the  al- 
leged agent  to  execute  the  contracts  sued  on, 
and  this  was  an  Indispensable  element  in 
fixing  the  venue. 

[7]  In  the  instant  case,  while  we  do  not 
think  it  proper  to  express  an  opinion  as  to 
the  sufficiency  of  the  proof  to  finally  fix  lia- 
bility upon  the  bank,  there  was  some  proof 
tending  to  show  tliat  Mr.  Carter,  as  attorney 
for  the  bank,  acted  with  authority  In  doing 
the  alleged  wrongful  acts  iq  behalf  of  the 
l)ank  and  tending  to  show  ratification  or 
acquiesence  in  his  actions  by  the  banK.  The 
evidence  on  this  point,  while  drcumstantial, 
was,  in  our  opinion,' sufficient  to  raise  the 
issue,  and,  for  the  purposes  of  venue,  was 
sufficient  to  overcome  the  prima  facie  right 
to  a  change  of  venue  arising  from  the  filing 
of  the  sworn  plea  of  privilege.  We  cannot 
accede  to  the  proposition  that,  upon  the  trial 
of  such  issues,  it  was  necessary  to  prove  the 
facts  with  such  certainty  and  completeness 
as  would  entitle  the  plaintiff  to  a  Judgment 
on  the  merits.  We  reiterate  the  view  that 
"in  such  a  proceeding  it  is  not  necessary  to 
prove  all  the  elements  finally  fixing  liability 
upon  the  defendant." 

We  have  found  nothing  in  the  cases  dted, 
originally,  or  on  rehearing,  which  militates 
against  tills  holding.  We  have  given  care- 
ful consideration  to  all  of  the  matters  urged 
in  the  motion,  and  have  concluded  that  it 
should  be  overruled. 

Motion  overruled. 


HULL  V.  GUARANTY  STATE  BANK  OF 
CARTHAGE.  (No.  643.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  31,  1921.    Rehearing  Denied 

June  16,  1921.) 

1.  Banks  and  banking  $=3228  —  Evidence  held 
to  make  Issue  of  fact  as  to  whether  president 
was  acting  for  bank. 

In  an  action  by  a  bank  to  recover  an  over- 
draft, evidence  held  to  make  an  issoe  of  fact 
as  to  whether  the  president  of  the  bank  in  pur- 
chasing defendant's  cotton  and  promisiog  to  put 
the  proceeds  in  the  bank  to  his  credit  was  act- 
ing as  president  of  the  bank  or  individnally. 

2.  Appeal  and  error  «=>IOII(l)— Trial  Judge's 
finding  on  Issue  of  faot  not  disturbed. 

Where  the  trial  court  was  compelled  to  de- 
termine an  issue  of  fact  npon  diametrically  op- 
posed evidence  and  pass  upon  the  veracity  of 
the  witnesses,  it  is  the  duty  of  the  Court  of 
Civil  Appeals  to  uphold  his  finding. 

3.  Appeal  and  error  «=9747(2)— Ineonslsteney 
of  conclusions  not  considered  when  only  ens 
party  has  assigned  error. 

Whether  the  court's  condndons  of  law 
which  were  partly  favorable  to  defendant  and 
partiy  unfavorable  were  inconsistent  as  a  whole 
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need  not  be  determined,  where  there 
cross-assignment  of  error  by  plaintiff. 

4.  Banks  and  banking  is=>t06— Bank  not  liable 
for  president's  failure  to  deposit  money  as 
agreed  Individually. 

Where  the  president  of  a  bank  acted  as  an 
individual  and  not  as  an  offidal  of  the  bank 
in  porchasing  defendant's  cotton  and  promis- 
ing to  deposit  the  proceeds  in  the  bank  to  his 
credit,  the  bank  was  not  responsible  to  the 
defendant  for  his  failure  to  deposit  the  pro- 
ceeds to  defendant's  credit,  though  he  deposited 
them  to  his  own  credit;  it  not  appearing  that 
any  of  the  other  officers  knew  anything  about 
the  nature  of  the  transaction  ontU  long  after- 
wards. 

Appeal  from  District  Court,  Panola  Coun- 
ty ;  Chas.  li.  Brachfield,  Judge. 

Suit  by  the  Guaranty  State  Bank  of  Car- 
thage against  E.  A.  Hull.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AfBrmed. 

Garrison,  Pollard,  Morris  &  Berry,  of  Hous- 
ton, and  H.  N.  Nelson,  of  Carthage,  for  ap- 
pellant. 

P.  P.  Long,  K.  W.  Priest,  and  Woolworth 
&  Duran,  all  of  Carthage,  and  Edwin  Lacy, 
of  Longvlew,  for  aH>eUee. 

HIGHTOWBR,  O.  3.  The  appellee,  the 
Guaranty  State  Bank  of  Carthage,  Panola 
County,  Tex.,  a  banking  corporation  organ- 
ized under  the  laws  of  this  state,  filed  this 
suit  against  appellant,  Hull,  In  the  district 
court  of  Panola  county,  claiming  that  appel- 
lant, a  customer  of  the  bank,  bad  overdrawn 
his  account  In  the  bank  to  the  extent  of  $3,- 
042.50,  and  that  on  account  of  such  over- 
draft appellant  was  Indebted  to  appellee  in 
said  sum,  and  judgment  was  prayed  against 
appellant  for  that  amount. 

Appellant,  after  Interposing  a  general  de- 
.  murrer  and  general  denial,  alleged  specially 
that  on  and  prior  to  the  18th  day  of  March, 
1912,  one  R.  E.  Trabue  was  the  acting  presi- 
dent of  said  bank,  and  that  as  such  president 
had  control  and  authority  over,  and  the  gen- 
eral management  of,  its  business  affairs,  with 
authority  to  make  loans,  accept  and  receive 
deposits,  and  collect  Indebtedness  due  said 
bank ;  that  for  several  years  prior  to  said 
18th  day  of  March  appellflnt  had  various  and 
sundry  transactions  with  Trabue  In  his  capac- 
ity as  president  of  the  bank,  wherein  ap- 
pellant had  sold  and  delivered  to  Trabue,  in 
his  capacity  as  president  of  the  bank,  much 
cotton,  which  transactions  covered  a  period 
of  several  years ;  that  Trabue,  as  president, 
would  simply  pass  the  amount  of  the  proceeds 
of  such  cotton  to  the  credit  of  appellant,  and 
would  then  Instruct  appellant  to  draw 
against  said  amount ;  that  prior  to  said  18th 
day  of  March,  said  Trabue,  as  president  of 
said  bank,  had  neglected  to  pass  the  proceeds 
of  such  cotton  to  appellant's  credit,  and  that 


appellant,  on  several  occasions,  called  Tra< 
hue's  attention  to  such  failure,  and  that  Tra- 
bue, In  his  capacity  of  president  of  the  bank, 
would  promise  appellant  that  he  would  have 
the  matter  attended  to;  that  he  (Trabue)  had 
simply  overlooked  the  matter  of  having  the 
proceeds  passed  to  appellant's  account  and 
credit,  but  that  nevertheless  he  had  Instruct- 
ed the  employes  In  the  bank  to  pay  any  check 
or  checks  that  appellant  might  draw  against 
the  bank;  that  appellant  did  not  live  In  the 
town  of  Carthage,  but  lived  about  five  miles 
away,  and  that  he  had  implicit  confidence  in 
Trabue,  and  trusted  him  to  see  that  proper 
credits  were  duly  entered  as  he  had  promised 
and  agreed  to  do ;  that  his  bank  or  pass  book 
had  not  been  checked  up  or  balanced  for  some 
time,  and  that  when  he  carried  his  bank  or 
pass  book  to  the  bank  and  asked  the  cashier 
or  other  officers  of  the  bank  to  check  the  same 
up  and  place  the  proper  credits  there,  they 
usually  made  excuses  that  Trabue  was  not  In, 
but  that  they  would  see  him  and  have  the 
proper  credits  entered,  but  that  Trabue,  as 
president,  had  instructed  them  to  honor  all 
checks  drawn  on  said  bank,  and  that  the 
same  would  be  promptly  paid;  that  on  or 
about  the  IStb  day  of  March,  1912,  appel- 
lant's pass  book  showed  that  he  was  due  the 
bank  the  sum  of  $5,16S,  when  in  truth  he  was 
not  due  said  bank  such  amount,  said  Trabue 
as  president  of  said  bank  having  failed  to 
deposit  to  appellant's  credit  money  paid  to 
him  as  president  of  the  bank. 

Appellant  further  alleged  that  on  or  about 
said  18th  day  of  March,  1912,  Trabue,  as 
president  of  said  bank,  came  to  appellant's 
residence  late  one  evening,  and  told  appellant 
that  the  bank  »aminer  was  checking  up  the 
bank,  and  that  he  was  complaining  about  the 
bank  books  showing  overdrafts  of  appellant; 
that  Trabue  brought  along  with  him  a  slip  of 
paper  showing  that  appellant  was  due  said 
bank  an  overdraft  of  $6,166,  which  amount 
corresponded  with  appellant's  pass  book  and 
last  check ;  that  appellant  told  Trabue  at  the 
time,  as  president  of  the  bank,  that  he  did 
not  owe  the  bank  such  a  large  amount,  and 
that  Trabue  told  api)ellant  that  it  was  neces- 
sary for  him  to  collect  said  amount,  and  that 
if  appellant  would  pay  same  that  he  (Trabue) 
would  have  his  account  corrected  and  all 
debits  properly  entered ;  that  appellant  then 
told  Trabue  that  he  did  not  have  the  money 
to  pay  off  said  amount,  but  that  he  had  In  thei 
town  of  Carthage  128  bales  of  cotton;  that 
he  would  turn  the  cotton  over  to  Trabue,  in 
his  capacity  as  president  of  the  bank,  so  that 
he  could  liquidate  said  indebtedness,  as 
shown  by  the  books  of  the  bank,  and  that  ap- 
pellant could  within  a  few  days  go  to  town 
and  have  his  account  checked  up  and  all  prop- 
er credits  allowed;  that  appellant  turned 
over  to  Trabue  on  that  day,  as  president  of 
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said  bank,  said  12S  bales  of  cotton ;  tbot  tbey 
agreed  upon  a  stipulated  price  for  said  cot- 
ton, which  amounted  to  $6,093.81 ;  that  from 
said  amount  they  deducted  $5,165,  the  amount 
which  Trabue  claimed  that  the  banl{  books 
showed  appellant  to  be  overdrawn,  and  that 
Trabue,  as  president  of  the  bank,  executed 
to  appellant  his  note  for  $14,125,  being  the 
balance  that  said  Trabue  claimed  was  due 
appellant  for  cotton  purchased  by  Trabue  In 
his  capacity  of  president  of  the  bank,  from 
him,  for  which  appellant  had  not  been  given 
credit  at  said  bank;  that  $1,833  of  thU 
amount  was  the  balance  due  from  said  cot- 
ton, after  deducting  $5,163  to  cover  said 
claimed  overdraft.  Appellant  further  al- 
leged that  Trabue,  in  his  capacity  as  presi- 
dent of  the  bank,  did  not  deposit  or  place  to 
appellant's  credit  in  the  bank  said  sum  of 
$5,165,  but  turned  the  same  over  to  the  bank 
by  giving  the  bank  a  draft  on  another  party, 
with  bill  of  lading  covering  the  128  bales  of 
cotton  attached  to  the  draft ;  that  such  draft 
was  paid,  and  that  the  bank  received  the  pro- 
ceeds of  said  128  bales  of  cotton,  but  did  not 
credit,  and  afterwards  refused  to  credit,  ap- 
pellant with  said  sum  of  $5,165,  as  Trabue, 
in  his  capacity  as  president,  agreed  to  do; 
that  in  tiirning  over  the  cotton  to  Trabue,  as 
president,  the  same  was  so  done  to  liquidate 
and  pay  off  any  overdraft  which  the  bank 
held  against  appellant,  with  the  understand- 
ing that  any  errors  or  any  credits  not  there- 
tofore  received  by  appellant  would  be  cor- 
rected ;  that  in  fact  the  books  of  the  bank  at 
that  time  showed  that  appellant  had  over- 
drawn his  account  $2,065.59,  and  that  after- 
wards appellant  drew  checks,  subsequent  to 
said  18th  day  of  March,  in  the  aggregate 
amount  of  $682.61  whldi,  added  to  the  total 
amount  due,  as  shown  by  the  books  of  the 
bank,  would  make  apifellant  due  the  l>ank  the 
snm  of  $2,722.57;  that  against  this  amount 
appellant  should  have  been  credited  with  the 
sum  of  $3,165  paid  to  Trabue  in  his  capacity 
as  president,  as  before  stated,  which  would 
leave  a  balance  due  appellant  of  $2,412.73; 
and  appellant  prayed  for  Judgment  over 
against  said  bank  for  the  difference  between 
$5,165  alleged  to  have  been  paid  to  Trabue  as 
president  of  the  bank,  and  for  which  he  al- 
leged the  bank  received  the  benefit,  and  the 
proceeds  thereof,  and  the  sum  of  $2,722.57, 
the  amount  appellant  was  actually  due  the 
bank. 

In  reply,  by  way  of  supplemental  petition, 
appellee  alleged  that  the  authority  of  Trabue 
for  the  collection  of  debts.  If  any  he  had,  was 
confined  to  the  acceptance  of  money,  and  that 
If  appellant  ever  turned  over  to  Trabue,  as 
president  of  the  bank,  any  cotton,  the  same 
was  not  a  payment  to  the  bank  on  appellant's 
overdrafts,  and  that  the  same  never  came  In- 
to Its  possession,  with  the  knowledge  that  the 
same  was  turned  over  to  Trabue  in  payment 
Of  any  debt  or  overdraft  of  ai)pellanta.    And 


further,  appellee  answered,  substantially, 
that  in  purchasing  the  128  bales  of  cotton  ' 
from  appellant,  Trabue  was  not  acting  for 
the  ttank  In  making  such  purchase,  but  that 
such  sale  and  purchase  of  such  cotton  was 
made  between  Trabue  and  appellant  as  In- 
dividuals, and  that  such  being  so,  the  bank 
was  not  liable  or  responsible  to  appellant  on 
account  of  Trabue's  failure  to  place  the  pro- 
ceeds of  such  cotton  to  appellant's  credit  In 
the  bank,  and  that  If  Trabue,  in  so  purchas- 
ing the  cotton,  did  promise  appellant  to  make 
such  deposit  of  the  proceeds,  he  did  so  as  the 
agent  of  appellant,  and  not  as  the  agent  of 
the  bank,  and  that  the  bank  was  not  liable  or 
responsible  for  such  breach  of  the  trust  and 
confidence  on  Trabue's  part 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  resulted  In  a  Judgment  al- 
lowing appellant  a  credit  of  $2,166.81  on  the 
overdraft  or  claim  sued  on  by  appellee,  but 
rendered  Judgment  In  favor  of  appellee  for 
$682.68.  Tikis  last-named  sum  was  made  up 
by  checks  that  had  t>een  drawn  by  appellant 
on  the  bank  subsequent  to  the  18th  day  of 
March,  1912.  To  this  Judgment  appellant  ex- 
cepted, and  gave  notice  of  appeal  to  this 
court,  which  has  been  duly  perfected. 

The  trial  Judge  prepared  and  filed  findings 
of  fact  aikd  conclusions  of  law,  as  follows: 

"Findings  of  Fact 

"(1)  I  find  that  R.  B.  Trabae,  on  March  18, 
1912,  was  president  of  the  Guaranty  State  Bank 
of  Carthage,  Tex.,  and  had  the  right  to  collect 
debts  due^  the  bank,  but  bad  no  right  to  col- 
lect anything  from  solvent  persons  except  mon- 
ey, and  that  at  the  time  defendant  Hull  was 
solvent. 

"(2)  I  find  that  B.  B.  Trabue  bought  cotton 
from  B.  A.  Hall  on  the  ISth  day  of  Mardi, 
1912,  in  his  Individaal  capacity,  and  that  be 
collected  the  overdraft  of  said  B.  A.  Hull,  at 
said  Guaranty  State  Bank,  on  that  date,  and 
that  the  amount  of  said  overdraft  on  that  date, 
as  shown  by  the  books,  was  $2,165.S1,  and  that 
the  said  R.  B.  Trabne  did  not  pay  said  amount 
to  the  Guaranty  State  Bank,  as  he  promised 
to  do. 

"(8)  I  find  that  there  was  an  agreement  be- 
tween the  bank  and  B.  A.  Hull  to  pay  10  per 
cent,  on  all  overdrafts,  and  that  since  the  19th 
day  of  March,  1912,  the  said  Q.  A.  Hull  drew 
checks  against  said  bank,  which  were  paid, 
amounting  to  the  sum  of  $082.68,  and  that  the 
interest  on  the  overdrafts  up  to  the  filing  of 
this  suit  is  $5. 

"Oonclasions  of  I^aw. 

"I  condnde,  as  a  matter  of  law,  that  R.  B. 
Trabne,  as  president  of  the  Guaranty   State 

Bank,  having  coUected  the  amount  of  the  over- 
draft, due  said  bank,  to  the  18th  day  of  March, 
1912,  the  same  cannot  now  be  collected  by  the 
said  bank,  although  the  said  R.  B.  Trabue  did 
not  pay  the  same  to  said  bank. 

"I  further  conclude  that  the  defendant,  B.  A. 
Hull,  Is  indebted  to  said  bank  in  the  snm  of 
$082.08,    which    amount   Is    admitted    by    the 
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pleadiiig*  of  said  Hall,  the  eame  being  the 
•mount  of  checks  drawn  against  said  bank,  and 
by  it  paid,  since  the  19th  day  of  March,  1912, 
and  that  the  plaintiff  bank  is  entitled  to  judg- 
ment for  said  amount  of  $682.68,  plus  the  sum 
of  $5  interest  on  said  overdraft,  after  the  19th 
day  of  March,  1912,  and  up  to  the  filing  of  this 
suit,  together  with  10  per  cent  per  annum  on 
said  amount  of  overdraft  since  the  date  of  the 
aiing  of  this  suit,  February  3,  1913,  and  judg- 
ment will  accordingly  be  entered." 

It  will  be  noted  from  the  above  that  the 
trial  judge.  In  his  second  finding  of  fact, 
found,  that  Trabue,  in  purchasing  the  128 
tales  of  cotton  from  appellant  on  the  18th 
day  of  March,  1912,  did  not  act  for  the  bank 
In  making  such  purchase,  but  that  be  bought 
said  cotton  from  appellant  for  himself,  in- 
dlTldually.  In  other  words,  the  court  foimd 
as  a  fact  that  the  cotton  transaction  be- 
tween appellant  and  Trabue,  in  which  the 
128  bales  of  cotton  was  turned  over  by  ap- 
pellant to  Trabue,  was  between  those  parties 
aa  individuals,  each  representing  himself,  and 
It  la  evident  from  the  court's  conclusions  of 
law  and  judgment  that  the  bank  could  not 
be  held  responsible  to  appellant  because  of 
Trabue's  brea(^  of  promise  to  put  the  pro- 
ceeds of  such  cotton  to  the  extent  of  $5,166 
to  appellant's  credit  in  the  bank.  We  think 
this  view  of  the  trial  court  as  to  the  law  was 
correct. 

Appellant's  brief  oontains  three  astslgn- 
meuts  of  error,  but  the  third  assignment  em- 
braces everything  that  Is  In  the  first  and 
second,  and  our  disposition  of  the  third  as- 
signment will  dispose  of  them  all.  That  as- 
signment is  as  follows: 

"The  undisputed  facts,  as  well  as  the- great 
weight  and  preponderance  of  the  evidence,  show 
that  on  or  about  March  18, 1912,  R.  B.  Trabue, 
as  president  of  the  Guaranty  State  Bank  of 
Carthage,  Tez.,  represented  to  B.  A.  Hall  that 
he  was  overdrawn  at  the  bank  in  the  sum  of 
$6,165.87,  and  that  the  bank  examiner  was 
demanding  of  the  bank  that  said  overdraft  be 
paid;  and  the  pass  book  of  B.  A.  Hull  showing 
that  the  amount  stated  by  R.  B.  Trabue  as  due 
was  in  good  faith  paid  to  the  said  R.  B.  Trabue 
as  president  of  said  bank,  said  $6,165.87  would 
be  by  the  said  R.  B.  Trabue  as  president  passed 
to  the  credit  of  B.  A.  Hull  to  lignidate  said  in- 
debtedness, and  the  said  R.  H.  Trabue,  as  presi- 
dent of  said  bank,  failed  to  place  said  $5,166.87 
to  the  credit  of  EL  A.  Hull,  but  placed  said 
amount  to  bis  own  credit,  so  as  to  cover  an 
overdraft  that  he  owned  the  bank,  the  bank 
would  be  liable  to  B.  A.  Hull  for  said  amount, 
and  the  bank,  having  received  the  proceeds  of 
said  sum  of  $5,165.87,  would  be  estopped  from 
claiming  that  R.  B.  Trabue  had  no  right  as 
president  to  collect  said  money,  and  that  he 
having  failed  to  place  said  aimount  to  the  credit 
of  E.  A.  Hull,  the  bank  would  not  be  liable; 
and  the  court  erred  in  so  holding,  under  the 
facts  above  stated,  which  are  shown  by  the 
great  weight  and  preponderance  of  the  evidence, 
as  well  as  the  findings  of  fact  by  the  court, 
that  B.  A.  Hull  was  only  entitled  to  a  credit 
(or  the  actnal  amount  that  was  due  the  bank, 


and  not  for  the  amount  represented  to  be  due 
the  bank  by  R.  B.  Trabue,  and  as  shown  by  B. 
A.  Hull's  pass  book  that  he  actually  paid  the 
bank." 

This  assignment  la  submitted  as  a  proposi- 
tion. There  Is  a  second  proposition  under  tlie 
assignment,  which  is  aa  follows: 

"R.  B.  Trabue,  as  president  of  the  Guaranty 
State  Bank  of  Carthage,  having  received  from 
the  defendant,  B.  A.  Hull,  128  bales  of  cotton, 
the  proceeds  of  which  were  to  be  used  in  the 
liquidation  of  the  statement  of  an  alleged  over- 
draft of  $5,165.87  claimed  to  be  due  said  bank 
by  B.  A.  Hull,  and  the  proceeds  of  said  cotton 
having  been  turned  over  to  said  bank,  the  bank 
would  be  estopped  from  denying  liability  for 
the  value  of  said  cotton,  or  the  proceeds  of  the 
cotton,  used  by  said  bank,  upon  the  ground  that 
the  amount  received  for  the  cotton  was  applied 
to  the  payment  of  the  president  R.  B.  Trabue's 
indebtedness,  or  that  R.  B.  Trabue  had  no  au- 
thority to  take  cotton  for  B.  A.  Hull's  indebted- 
ness, and  in  so  doing  he  was  not  acting  within 
his  authority  or  the  apparent  scope  of  his  au- 
thority." 

[1, 2]  It  will  be  noted,  ttom  the  quoted  as- 
signment and  propositions  thereunder,  that 
appellant  assumes  that  the  uncontradicted 
testimony  showed  that  in  making  the  pur- 
chase' of  128  bales  of  cotton  from  appellant, 
Trabue  acted  In  his  capacity  as  president  of 
the  bank,  and  that  such  a  transaction  was 
one  made  In  the  Interest  of  the  bank  by 
Trabue  as  its  president.  If  the  state  of  the 
evidence,  as  we  find  it  in  the  record,  were 
such  as  to  authorize  us  to  hold  that  it  was 
shown  without  dispute  that  in  making  the 
purchase  of  this  cotton  from  appellant  Tra- 
bue acted  In  his  capacity  aa  president  of  the 
bank,  and  that  such  transaction  was  one  be- 
tween appellant  and  the  bank,  acting  through 
its  said  president,  we  would  be  Inclined  to 
bold  that  the  bank  would  be  responsible  and 
liable  to  appellant  for  Trabue's  failure  to  de- 
posit the  amount  of  tbe  proceeds  of  the  cot- 
ton to  appellant's  credit  in  the  bank,  as 
Trabue  agreed  to  do.  It  is  not  true,  how- 
ever,  as  claimed  by  appellant,  that  tbe  un- 
contradicted testimony  shows  that  in  making 
the  purchase  of  this  cotton  Trabue  acted  for 
the  bank  or  la  his  capacity  as  president  of 
the  bank.  It  is  true  that  Mr.  Hull,  the  ap- 
pellant, testified  that  Trabue,  throughout  tbe 
transaction,  acted  in  Us  capacity  as  presi- 
dent of  the  bank,  and  that  appellant  turned 
him  over  the  cotton  in  his  capacity  as  presi- 
dent of  the  bank,  and  would  not  have  turned 
it  over  to  him  as  he  did  as  an  individual.  Tru- 
bhe  testified  positively,  however,  that  In  mak- 
ing the  purchase  of  this  cotton  from  appellant 
he  represented  himself  only,  and  that  it  was 
an  individual  transaction  on  his  part ;  that  he 
purchased  the  cotton  on  his  own  account,  but' 
admitted  that  he  did  tell  appellant  that  out 
of  the  proceeds  of  the  cotton,  when  he  sold 
it,  he  would  deposit  enough  mon^  in  the 
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bank  to  discharge  the  amoimt  of  appellanf  a 
overdrafts  In  tbe  bank,  whatever  that  amonnt 
was  fonnd  to  be,  and  be  admitted,  in  tlie 
same  connection,  that  he  failed  to  make  sach 
deposit  for  appellant's  benefit,  and  that  In 
so  falling  he  breached  his  promise  and  con- 
tract with  appellant,  and  abused  his  confl- 
dence.  We  would  not  be  authorized,  In  view 
of  this  contradiction  in  the  evidence  between 
appellant  and  Trabue,  to  hold  that  the  trial 
court's  finding,  to  the  effect  that  the  cotton 
transaction  was  between  Trabue  and  appel- 
lant as  individuals,  has  not  sufficient  support 
in  the  evidence  to  warrant  such  finding.  On 
the  contrary,  it  is  made  clear  that  this  was 
an  issue  of  fact  for  the  court  to  determine 
upon  diametrically  opposed  evidence,  and  the 
trial  court,  sitting  without  a  Jury,  was  com- 
pelled to  determine  that  issue  of  fact  and 
to  pass  upon  the  veracity  of  the  witnesses^ 
and  having  determined  the  matter  in  favor 
of  the  appellee.  It  la  our  duty  to  uphold  it, 
which  we  do. 

[3, 4]  Whether  or^  not  the  court's  oondo- 
sion  of  law,  as  a  whole,  is  consistent,  It  U 
not  for  us  to  determine,  because  there  is  no 
cross-assignment  on  the  part  of  appellee. 
Our  conclusion  on  the  l^al  proposition  in- 
volved is  that  although  Trabue  failed  to 
keep  his  promise  with  appellant  by  deposiu 
ing  in  the  bank  the  amount  of  money,  be- 
ing the  proceeds  of  the  cotton  for  appellant's 
b^teflt  or  credit,  as  he  agreed  to  do,  and  was 
therefore  clearly  guilty  of  a  breach  of  trust, 
still  the  bank  cannot  be  held  responsible 
to  appellant  for  such  breach  of  trust,  al- 
though, as  claimed  in  the  assignment,  the 
proceeds  of  the  cotton  was  deposited  in  the 
bank  to  Trabue's  own  credit  It  was  shown 
by  evidence  sufficient  for  the  purpose  that 
none  of  the  officers  of  the  bank,  other  than 
Trabue,  knew  anything  about  the  nature  of 
the  cotton  transaction  between  appellanit 
and  Trabue,  and  knew  nothing,  until  long 
after  the  transaction,  of  any  claimed  promise 
on  Trabue's  part  to  deposit  the  proceeds  of 
the  cotton  to  appellant's  credit  in  the  bank. 
The  cotton  transaction  between  appellant  and 
Trabue  being  a  transaction  in  which  Trabne 
acted  as  an  Individual  and  not  as  an  official 
of  the  bank,  the  bank  is  not  legally  responsi- 
ble for  misconduct  on  Trabue's  part,  although 
it  resulted  in  loss  to  appellant.  It  was  so 
held,  substantially,  by  the  Texarkaoa  Court 
of  Civil  Appeals  on  a  former  appeal  of  this 
case.     See  165  S.  W.  104. 

In  dealing  with  the  question  as  to  the 
liability  of  a  bank  for  misconduct  on  the  part 
of  one  of  its  officers.  In  a  transaction  result- 
ing in  loss  to  another.  Ruling  Case  Law,  v<Si. 
3,  i  86,  p.  457,  has  this  to  say: 

"In  order  that  the  bank  may  be  held  liable, 
■it  is,  of  coarse,  necessary  that  the  transaction 
be  with  the  bank  and  not  with  the  officer  as  an 
individual." 


See,  also,  First  National  Bank  of  Allen- 
town  v.  WlUlams,  100  Pa.  123,  45  Am.  Bep. 
366. 

No  useful  purpose  would  be  served  by 
any  further  discussion,  since  it  is  dear  that 
the  trial  court's  second  finding  of  fact  has 
sufficient  support  in  the  evidence,  and  since 
the  law  must  follow  and  be  conclusive  upon 
that  finding  of  fact,  the  trial  court's  Judg- 
ment is  affirmed. 


HARTFORD  LIFE  INS.  CO.  v.  PATTER- 
SON.   (No.  8521.) 

(Court  of  Civil  Appeals  of  Texas.    Dallaa. 

April  2,  1821.    Rehearing  Denied 

June  11,  1921.) 

I.  Issuranca  ^=364(4)  —  I  ■super's  agreemeat 
with  agent  as  to  renewal  held  not  to  snpplaat 
prior  agreement. 

Insnrance  company's  agreement  with  agent 
providing  for  continuous  renewal  commissions 
upon  poiicleB  thereafter  written,  without  any 
limitation  with  reference  to  agent's  voluntarily 
ending  his  service  or  any  other  limitation,  kM 
not  to  supplant  previous  agreement  providing 
for  continaance  to  renewals  so  long  as  agent 
did  not  voluntarily  sever  bis  connections  with 
company;  there  being  no  such  inconsistency 
between  the  two  agreements  as  to  preclude 
agent's  recovery  on  renewals  upon  policies 
written  prior  to  the  execution  of  the  subse- 
quent agreement. 

2.  Eleotloa  of  remedies  «s>7 ( I )— Institution  of 
proceeding  not  a  oonolusiv*  election. 

The  mere  institution  of  a  proceeding  is  not 
such  a  conclusive  election  as  will  prevent  the 
plaintiff  from  abandoning  it  and  pursuing  an  in- 
consistent remedy. 

3.  Pleading  «s»248 (4) —Plaintiff  could  amend 
petition  by  asserting  remedy  on  contract  In- 
consistent with  that  first  pleaded,  that  cos- 
tract  had  been  repudiated. 

Where  insurance  company  being  sued  by 
agent  for  renewal  commissions  sought  to  show 
that  cause  of  action  alleged  in  original  petition 
was  a  suit  for  damages  for  the  accepted  termi- 
nation of  the  contract  repudiated  by  the  com- 
pany, and  then  set  up  in  bar  the  plea  of  limi- 
tation, plaintiff  could  amend  the  petition  so 
as  to  plead  a  cause  of  action  upon  theory  that 
contract  was  a  Continuing  one  and  had  not 
terminated,  notwithstanding  amendment  -assert- 
ed an  inconsistent  remedy. 

4.  Elootlon  of  remedies  is=>l2— One  doea  not 
have  two  remedies  to  elect  between  where 
thers  Is  valid  defense  to  one  of  them. 

A  party  does  not  have  two  remedies  be- 
tween which  he  must  elect,  where  there  is  a 
valid  defense  to  one  of  them,  as  where  the  rem- 
edy first  sought  is  defeated  by  laches  or  statute 
of  limitations. 

5.  Evidence  «s>27t(l9)  —  Letters  written  by 
plaintiff  not  admissible  In  Ms  behalf. 

In  insurance  agent's  action  against  insur- 
ance company  for  renewal  commissions  in  which 
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the  company  denied  the  exiitence  of  the  con- 
tract entitling  agent  thereto,  letters  written 
by  the  agent  abounding  in  argumentative  state- 
ments held  inadmissible,  without  qualification. 

6.  Appeal  and  error  9=91170(7) —Erroneons 
admisalOR  of  evidence  harmless  In  view  of 
other  evidence. 

In  an  agent's  action  against  an  insurance 
company  for  renewal  commissions  in  which  the 
company  denied  existence  of  the  alleged  con- 
tract entitling  agent  thereto,  the  erroneous  ad- 
mission, on  agent's  behalf,  of  letters  written  by 
him  tending  to  prove  existence  of  contract, 
held  harmless,  where  the  evidence  was  conclu- 
sive in  favor  of  agent  to  such  an  extent  that  the 
Court  of  Civil  Appeals  could  not  have  permit- 
ted a  finding  contrary  to  that  made  by  the  jury 
to  stand,  since  in  such  case  the  court  could  not 
•ay  that  the  error  caused  the  rendition  of  an 
improper  judgment,  under  Courts  of  Civil  Ap- 
peals Bules  No.  62a  (149  a  W.  x). 

2;rror  from  District  Oonrt,  Dallas  County; 
B.  B.  Muse,  Judge. 

Action  by  W.  H.  Patterson  against  the 
Hartford  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Locke  &  Locke,  of  Dallas,  for  plaintiff  in 
error. 

CockrlU,  Oray, '  McBrlde  &  O'Donnell,  of 
Dallas,  for  defendant  in  estor. 

HAMII/TON,  J.  On  April  4,  1808,  plalnHft 
In  error,  a  life  Insurance  company,  contracted 
with  defendant  In  error  engaging  him  as  its 
gmeral  agent  in  Texas.  By  subsequent 
amendments  and  substitutions  this  contract 
was  changed  as  to  commls^ons  and  renewals 
to  be  paid  to  Patterson  and  a  partner  who 
bad  become  associated  with  him  after  the 
date  of  the  first  contract.  The  partner  was 
eliminated  before  this  controversy  arose,  and 
die  agreements  may  be  and  will  be  stated  as 
existent  only  between  Hartford  Life  Insure 
ance  Company  and  Patterson.  By  a  new 
agreement  made  between  the  imrties  on  June 
1,  1886,  Patterson's  Initial  commissions  were 
Increased  and  the  period  through  which  be 
should  receive  renewal  commissions  on  all 
policies  written  through  his  agmdes  was 
fixed  to  cover  the  first  10  years  of  each 
policy.  Other  provisions  of  the  contract  not 
contained  in  previous  agreements  are  not  ma- 
terial and  accordingly  need  not  be  moatloned. 

The  agreement  of  June  1,  1896,  contained 
the  following  provision  relating  to  the  pay- 
ment of  rmewals  to  Patterson: 

"Two  dollars  per  annum  out  of  each  succeed- 
ing annual  payment  for  nine  years  on  each  such 
policy,  provided  said  payments  are  made  to 
said  campany  (the  date  of  termination  of  this 
contract  by  limitation  fixed  in  line  79  in  no  wise 
discontinuing  this  compensation,  in  respect  of 
business  done  before  said  date),  it  being  un- 


derstood and  agreed  that  in  case  said  party  of 
the  second  part  leaves  the  service  of  said  com- 
pany, then  all  interests  in  this  contract  and 
in  compensation  for  business  furnished  there- 
under shall  absolutely  cease  and  determine." 

On  December  30,  1807,  the  contract  dated 
June  1,  1896,  was  expressly  amended  by  still 
another  agreement  in  the  following  respect 
material  to  this  controversy.  For  the  above- 
copied  section  relating  to  payment  of  renew- 
als was  substituted  this  section: 

"The  renewal  commissions  alleged  by  said 
contract  upon  payments  made  after  the  first 
year  of  each  poUcy  upon  business  hereafter 
written  shall  continue  to  be  paid  to  said  par- 
ties of  the  second  part  during  the  continuance 
of  the  respective  policies,  subject  to  all  other 
conditions  of  said  contract" 


It  seems  that  about  the  time  of  expiration 
of  the  above-mentioned  1896  contract  by  ex- 
press limitation  contained  In  it,  a  question 
arose  as  to  Patterson's  right  to  continuous 
renewals  on  business  obtained  previous  to 
December  30,  1897.  This  was  in  1906.  About 
this  time  Patterson  asserted  his  .right  to  con- 
tinuous renewals  upon  business  written  prior 
to  December  30,  1897.  Patterson  based  his 
right  to  such  continuous  renewals  upon  a  con- 
tract evidenced  by  a  letter  from  the  secretary 
of  the  company,  written  either  late  In  1906 
or  early  in  1907,  amending  the  renewal  pro- 
vision of  the  contract  of  June  1,  1896,  so  as 
to  pr6vlde  for  continuous  renewals  unless 
and  until  Patterson  voluntarily  quit  the  serv- 
ice of  the  company.  The  company  did  not 
expressly  deny  nor  admit  this  claim.  TbiM 
letter  Patterson  claimed  was  written  either 
in  the  latter  part  of  1886  or  the  first  part  of 
1897.  •  The  evidence  shows  that  the  letter  was 
written  and  misplaced  or  lost,  before  Pat- 
terson made  his  claim  based  upon  it  in  1906. 
No  definite  disposition  of  Patterson's  asserted 
right  was  made  and  the  Incident  passed. 
Patterson  continued  to  collect  the  renewals 
upon  all  business  produced  prior  to  December 
30,  1887,  until  the  last  of  1913  or  the  first  of 
1914,  when  he  became  connected  with  the 
Missouri  State  Life  Insurance  Company  as  a 
result  of  some  character  of  consolidation  or 
agreement  whereby  the  Missouri  State  Life 
Insurance  Company  took  over  all  of  a  cer- 
tain kind  of  plaintiff  in  error's  business. 
The  plaintiff  in  error,  in  consonance  with  the 
terms  of  a  mutual  understanding  to  that  ef- 
fect, after  tliis  change  collected  the  premiums 
on  all  business  previously  produced  through 
defendant  in  error's  office.  Thereafter  re- 
mittances of  r^iewals  accruing  on  all  policies 
postdating  December  30,  1887,  were  made  to 
defendant  in  error  by  plaintiff  in  error,  but 
none  were  made  to  him  on  policies  antedating 
December  30,  1897,  Prior  to  1914  Patterson 
had  collected  the  premiums  on  all  the  poll- 
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clea  written  In  his  territory  and  had  remitted  I  the  letter  affords  no  basts  of  recovery  be- 


to  the  company  the  premiums  after  deducting 
renewals  upon  all  of  them,  those  for  policies 
written  before  as  well  as  after  December  30, 
1897.  The  company  had  acquiesced  In  this 
with  knowledge  that  Patterson  was  basing 
his  right  to  retain  renewals  for  business  pro- 
duced prior  to  December  30,  1897,  upon  the 
lost  letter.  This  letter,  as  we  have  stated, 
contained  Oie  provision  that  Patterson  was 
to  have  continuous  renewals  upon  all  premi- 
ums paid  for  policies  from  the  beginning  of 
his  agency  in  189S,  unless  he  "voluntarily 
quit  the  service  of  the,  company," 

The  letter  was  written  by  the  secretary  of 
the  company,  and  its  contents  were  divulged 
to  other  officers  of  the  company ;  but  no  copy 
of  It  was  carried  in  the  regular  files  of  the 
company.  According  to  Patterson'a  testi- 
mony, this  was  to  keep  the  contract  secret, 
because  it  was  more  favorable  to  Patterson 
than  other  agency  contracts  were  to  other 
agents.  It  does  not  appear  that  the  existence 
of  the  letter  was  known  to  the  officers  of 
the  company  who  participated  in  the  agree- 
ment of  December  30,  1887.  Instead,  that 
contract,  it  seems,  was  made  with  officers  of 
the  comjMiny  who  knew  nothing  of  the  letter 
or  the  agreement  evidenced  by  it  The  sec- 
retary of  the  company  who  wrote  the  letter 
was  dead  when  Patterson  In  1906  made  his 
claim  to  continuous  renewals  by  virtue  of  it. 

The  contention  in  the  case  is  as  to  the 
right  of  Patterson  to  collect  continuous  re- 
newals upon  polides  written  prior  to  Decem- 
ber 30,  1897.  His  contention  is  that  the  let- 
ter gave  him  the  right  to  sucb  renewals.  The 
plaintiff  In  error,  on  the  contrary,  very  vigor- 
ously argues  that  the  amendment  of  Decem- 
ber 30,  1897,  supersedes  aU  previous  agree- 
ments as  to  renewals,  and  provides  for  no 
continuous  renewals  except  upon  business 
thereafter  written,  as  stated  In  section  two 
of  that  amendment 

The  case  was  tried  below  before  the  court 
and  a  Jury.  The  only  question  submitted  to 
the  Jury  was  whether  or  not  the  company's 
secretary  wrote  the  letter  in  the  year  of  1896 
or  In  the  first  part  of  1807,  as  claimed  by  Pat- 
terson. This  question  was  determined  by 
the  Jury's  finding  that  such  letter  was  writ- 
ten, and  Judgment  was  rendered  for  defend- 
ant In  error. 

Opinion. 

[1]  Plaintiff  in  error  presents  most  thor- 
oughly the  position  that  the  amendment  of 
December  30,  1897,  having  speelflcally  pro- 
vided for  continuous  renewals  only  on  busi- 
ness thereafter  written,  all  previous  \mder- 
standlngs  inconsistent  with  it  were  displaced 
by  it,  and  that  the  letter  relied  upon  by  Pat- 
terson, containing  an  Inconsistent  stipulation 
for  renewals,  was  entirely  eliminated  and 
canceled  by  the  act  of  entering  the  agree- 
ment of  December  30, 1897.    In  the  view  that 


cause  it  was  supplanted  by  the  last  amend- 
ment we  do  not  concur.  The  soundness  of  the 
conclusions  to  which  the  able  and  cogent 
argument  of  counsel  leads  from  the  premises 
laid  down  we  do  not  undertake  to  question. 
But  we  do  not  think  the  hypothesia  from 
whldi  they  proceed  la  sufficiently  related  to 
the  facts  of  this  case  to  allow  the  proposi- 
tions for  which  they  contend  to  control.  We 
cannot  agree  that  the  provision  of  the  1897 
agreement  to  the  effect  that  Patterson  should 
receive  continuous  renewals  on  business 
thereafter  written  necessarily  precludes,  In 
view  of  all  the  evidence  and  circumstancee  of 
the  case,  his  collectioni  by  virtue  of  the  let- 
ter, of  continuous  renewals  upon  business 
theretofore  writtoi. 

The  agreement  established  by  the  letter 
provided  for  continuous  renewals  so  long  as 
Patterson  did  not  voluntarily  sever  his  re- 
lations with  the  compainy.  The  1897  agree- 
ment provided  for  continuous  renewals  npon 
policies  thereafter  written  without  any  sucb 
limitation  with  reference  to  his  volimtarlly 
ending  hla  services  or  any  other  limitation. 
We  think  this  difference  is  insufficient  to 
establish  such  Inconsistency  between  the  two 
agreements  as  to  reader  the  existence  of  that 
evidenced  by  the  letter  incompatible  with  the 
other  and  preclude  its  austalning  defendant  in 
error's  right  to  renewals  upon  policies  writ- 
ten previous  to  December  30,  1897.  This  is 
especially  so  in  view  of  the  construction  glvm 
the  two  instruments  together  by  the  company 
as  well  as  by  defendant  in  error,  as  is  to  be 
implied  from  their  continuous  acquiescence 
in  the  collection  of  the  renewals  for  many 
years  npon  the  theory  that  the  contract  ex- 
pressed by  the  letter  authorized  it  and  that 
nothing  else  did.  The  provisions  of  the  let- 
ter qualified  defendant  in  error's  right  to  con- 
tinuous renewals  by  requiring  that  he  should 
not  voluntarily  quit  the  service  of  the  com- 
pany. His  right  to  renewals  on  policies  writ- 
ten prior  to  December  30,  1897,  was  Umlted 
by  this  provision.  The  agreement  dated  De- 
cember 30,  1897,  removed  this  limitation  as 
to  policies  writt«i  subsequent  to  that  date 
and  provided  unconditionally  that  Patterson 
should  receive  continuous  renewals  upon 
policies  thereafter  written.  This  agreement 
expressly  stated  that  it  should  apply  to  re- 
newals only  upon  future  business.  It  gave 
Patterson  an  added  advantage  as  to  such 
business,  but  left  him  bound  as  to  previously 
written  policies  by  the  condition  that  he 
could  receive  his  renewals  from  them  only 
under  the  provisional  stipulation  that  he 
should  not  voluntarily  leave  the  service  of 
the  conq)any.  The  plaintiff  in  error,  for  a 
long  period  after  defendant  in  error's  right 
to  renewals  on  policies  antedating  the  last 
contract  would  have  lapsed,  if  that  contract 
had  been  Intended  to  cut  him  off  from  renew 
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al8  on  each  policies,  continued  to  collect  ttaem. 
These  collections  were  made  with  the  knowl- 
edge of  plaintiff  In  error  that  they  were 
claimed  as  authorized  by  a  letter  contract 
made  before  the  189T  contract  and  under  no 
other  claim.  The  two  agreements  not  being 
necessarily  Inconsistent  and  Incompatible  and 
the  parties  by  their  acts  and  dealings  with 
each  other  In  relation  to  the  subject-matter 
having  applied  them  both  and  given  them  a 
harmonious  construction  so  as  to  allow  re- 
newals on  policies  written  prior  to  Decem- 
ber 30,  1897,  under  the  one  and  renewals  on 
policies  written  after  that  date  under  the 
other,  we  do  not  think  the  provision  in  the 
last  amendment  for  continuous  renewals 
"upon  business  hereafter  written"  onght 
necessarily  to  be  held  to  imply  the  exclusion 
Of  continuous  renewals  on  all  other  business. 
Hence  the  doctrine  contained  in  the  maxim, 
"Bxpresslo  nnlus  est  excluslo  alterius,"  con- 
tended for  by  plaintiff  in  error,  does  not  ap- 
ply under  the  facts  and  situation  presented 
by  the  case. 

Plaintiff  in  error  contends,  in  the  second 
place,  that  defendant  in  error  bad  two  incon- 
sistent remedial  rights  to  choose  between 
when  he  instituted  suit,  which  were  these: 
First,  that  when  the  company  repudiated  the 
contract  (if  its  existence  be  conceded),  Pat- 
terson then  at  once  became  possessed  of  the 
right  to  accept  such  repudiation  as  a  ter- 
mination of  the  contract  and  bring  an  action 
for  damages  because  of  such  wrongful  ter- 
mination of  the  contract.  Second,  the  com- 
pany having  repudiated  the  contract,  Patter- 
son could  decline  to  accept  such  repudiation 
as  a  termination  of  the  contract  and  could 
treat  it  as  continuing  and  bring  suit  to  en- 
force it  at  or  after  its  maturity.  These  two 
coexisting  and  inconsistent  rights  presenting 
themselves  to  defendant  in  error,  it  is  as- 
serted by  plaintiff  in  error,  he  was  compelled 
to  make  an  election  as  to  under  which  he 
would  pursue  his  remedy ;  that  he  did  make 
such  election  by  filing  bis  original  petition 
wherein  be  chose  to  treat  the  contract  as 
ended  and  upon  tlnat  theory  sued  for  dam- 
ages, declaring  upon  a  cause  of  action  which 
arose  the  moment  of  the  breach;  that  this 
cause  of  action  was  barred  by  limitation  ;  and 
that  plaintiff  in  error  specially  pleaded  limi- 
tation. It  is  asserted  that  defendant  in  error 
perceived  the  error  of  his  election  of  remedies 
when  the  plea  of  limitation  confronted  him, 
and  that  he  thereupon  filed  an  amended  peti- 
tion seeking  to  abandon  his  first  choice  of 
remedies  and  to  substitute  for  it  the  incon- 
sistent one  secondly  above  named,  which 
course  is  prohibited  by  the  doctrine  of  elec- 
tion of  remedies. 

[2-4]  We  have  examined  with  care  both  the 

original  petition  and. the  amended  petitl(xi. 

The  doctrine  of  election  of  remedies  appears 

not  to  have  been  extensively  treated  by  Texas 
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courts,  and  no  decisive  rule  seems  to  exist 
by  which  all  cases  in  which  the  question 
arises  can  be  tested  with  reference  to  it. 
Whether  or  not  Inconsistent  remedies  exist 
requiring  an  election,  it  seems,  must  be  de- 
termined on  the  facts  of  each  case.  How- 
ever, we  do  not  think  the  inconsistency  con- 
tended for  by  plaintiff  in  error  clearly  appears 
between  the  two  pleadings.  We  do  not  con- 
strue the  original  petition  as  in  effect  contain- 
ing a  positive  acceptance  of  repudiation  of 
the  contract  and  being  a  suit  for  damages  up- 
on the  theory  that  defendant  in  error  has 
elected  to  treat  the  contract  as  ended,  and  un- 
less a  conclusive  election  appeared  from  the 
pleadings  plaintiff  in  error  could  not  Invoke 
the  mle  against  defendant  in  error.  Besides, 
since  there  is  conflict  of  authority  in  the  ap- 
plication of  this  doctrine,  conceding  the  orig- 
inal petition  and  the  amended  petition  to  as- 
sert inconsistent  rights,  we  choose  to  follow 
those  authorities  which  seem  to  hold  that  the 
mere  institution  of  a  proceeding  is  not  such  a 
conclusive  election  aa  will  prevent  the  plain- 
tiff fr<»a  abandoning  it  and  pursuing  an  in- 
consistent remedy.  Lewis  ▼.  Powell,  205  S. 
W.  78T;  Johnson  t.  Bank,  198  S.  W.  990.  It 
has  been  held  that  a  suit  for  damages  con- 
firming a  contract  is  a  bar  to  a  suit  for  re- 
scission; but  that  a  suit  for  rescission  magr 
be  abandoned  and  the  remedy  for  damages 
for  breach  pursued.  Wright  v.  Chandler, 
178  S.W.  1176.  "An  original  complaint  will 
not  constitute  an  Irrevocable  election  pre- 
cluding plaintiff  from  filing  an  amendment 
asserting  an  inoonsist«it  remedy."  20  C. 
J.  35.  The  fact  that  plaintiff  in  error  sought 
to  Bbow  the  cause  of  action  alleged  in  the 
original  petition  was  a  suit  for  damages  for 
the  accepted  termination  of  the  contract  re- 
pudiated by  it  and  then  set  up  in  biaf  the 
plea  of  limitation  would  authorize  an  amend- 
ment embodying  the  assertion  of  an  inconsis- 
tent remedial  right,  and  the  pursuit  of  a 
lemedy  thereunder.  TuUos  v.  May  field, 
198  S.  W.  1073 ;  20  C.  J.  24.  "A  party  does 
not  have  two  remedies  between  which  he 
must  elect  where  there  is  a  valid  defense  to 
one  of  them,  .as  where  the  remedy  first 
sought  is  defeated  by  laches,  or  the  statute 
of  limitations,  although  there  are  decisions 
Inconsistent  with  this  rule."  20  C.  J.,  supra 
These  authorities  would  overcome  plaintiff  in 
error's  contention,  even  if  it  were  established 
or  conceded  that  the  amended  i)etitlon  con- 
stituted the  pursuit  of  a  remedy  entirely 
inconsistent  with  that  sought  in  the  original 
petition.  But,  as  above  stated,  we  hold  that 
the  asserted  inconsistency  does  not  tn  real- 
ity exist.  The  amended  petition  only  more 
definitely,  clearly,  and  specifically  sets  out 
the  cause  of  action  pleaded  in  the  first 
instance.  Williams  v.  Emberson,  22  Tex.  Civ. 
App.  622,  65  S.  W.  585. 
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[5, 1]  Numerous  letters  were  Introduced  In 
evidence  by  the  defendant  In  error  over  the 
specific  objections  of  plaintiff  In  error,  and 
after  they  were  introduced  the  court  refused 
to  qualify  the  effect  of  certain  ones  of  them 
by  instructing  the  Jury  that  they  were  ad- 
mitted only  as  proof  that  the  company  had 
notice  of  Patterson's  claim.  These  letters 
were  not  admissible  as  evidence  without 
qoallficatlon.  l^ey  were  letters  written  by 
Patterson  and  In  his  behalf  and  abounded  in 
argumentative  statements.  But  we  are  not 
prepared  to  admit  that  the  error  was  harm- 
ful, although  the  evidence  was  inadmissible, 
and  immaterial.  They  related  to  the  letter 
contract  Patterson  rested  his  rights  In  this 
snlt  upon  and  to  other  matters  and  transac- 
tions, wholly  irrelevant,  which  preceded  that 
contract.  The  evidence  in  behalf  of  plaintiff 
In  error  upon  the  issue  of  whether  or  not  the 
letter  contract  claimed  by  Patterson  was 
made  was  so  weak,  inconduslve,  and  nega- 
tive In  character  that  It  can  scarcely  be  de- 
nominated as  more  than  proof  of  a  suspicion 
of  a  fraudulent  claim,  or  as  tending  to  make 
an  Issue  of  fact  as  to  whether  the  letter  was 
written  in  accordance  with  Patterson's  con- 
tmtlon.  Patterson  was  supported  in  his  posi- 
tive testimony  with  reference  to  the  letter  by 
at  least  two  disinterested  and  unimpeached 
witnesses.  Plaintiff  in  error  during  a  period 
of  17  years  after  the  date  on  which  it  con- 
tends its  liability  for  renewals  was  fixed  so 
as  to  exclude  those  granted  by  the  letter  con- 
tinued regularly  to  pay  them  or  allow  Patter- 
son to  retail)  them,  which  was  in  effect  the 
same,  under  no  claim  of  right  except  that  giv- 
en by  the  letter.  All  the  foregoing  is  met  by 
evidence  on  the  part  of  the  company's  offid- 
als,  who  had  succeeded  those  with  whom  Pat- 
tersob  dealt,  only  to  the  effect  that  their  flies 
and  records  ccmtained  no  ca&y  of  any  con- 
tract or  letter  embracing  the  stipulations 
Patterson  and  his  witnesses  'swore  were  in 
the  letter,  and  with  statements  made  by  them 
that  they  did  not  believe,  and  had  no  reason 
to  brieve,  that  any  such  contract  ever  ex- 
isted. The  material  evidence  taken  altogeth- 
er is  practically  conclusive  of  the  affirmative 
of  the  only  issue  presented  to  the  Jury.  We 
do  not  think  we  could  permit  a  finding  con- 
trary to  that  made  by  the  Jury  to  stand. 
Holding  this  view  of  the  proof  upon  the 
only  fact  determined  by  the  Jury,  we  believe 
that  the  rules  by  which  we  are  to  be  guided 
in  such  situations  clearly  require  us  to  over- 
rule the  assignments  presenting  this  error. 
We  cannot  say  the  error  probably  caused  the 
rendition  of  an  improper  Judgment,  or  that 
the  result  could  have  been  different  if  such 
error  had  not  been  committed.  62a  Rules 
Texas  Courts  of  ClvU  Appeals  (149  S.  W.  x) ; 
Howell  V.  West,  227  S.  W.  253. 
The  Judgment  is  affirmed. 


UNITED  STATES  FIDELITY    &  GUARNt^ 

TV   CO.  OF   BALTIMORE,   MD,  i 

LOWRY.     (No.  6341.) 

(Court   of   Civil   Appeals   of    Texas.     AKt; 
May  18,  1921.    Rehearins  I>eiiied 
June  16,  1921.) 

1.  Master  and  servant  €=3367 — ^Traveliafl  sdn- 
man  held  "employ^"  within  CooipeBsaL^ 
Act,  and  not  an  "independent  eeatraetar* 

A  traveling  salesman,  performiiv  the  bisl 
and  customary  serrices  for  hia  employer.  ^ 
could  rightfully  discontmue  work  <»-  be  £> 
charged  at  any  time,  and  was  actually  contnSr^: 
by  his  employer  in  the  performance  of  his  Tsn. 
A«Id  entitied  an  «mploy£  within  the  WorfciKi  i 
Compensation  Act,  pt  4,  i  1  CVemon'a  Ana.  Qt 
St.  Supp.  1918,  art.  624ti — 82).  and  not  an  ii  - 
pendent  contractor  although  he  was  not  g;-c: 
the  pay  roll  of  the  employer,  and  was  cot  poi 
wages,  receiving  bis  compensation  by  waj  rf 
commission. 

[Ed.  Note.— For  other  definitiona,  aee  WirA 
and  Phrases,  First  and  Second  Seriea,  Empb>;f . 
Independent  Contractor.] 

2.  Muter  and  servant  «sa4l8(5)— AdHlt»M 
of  ooRipensatlott  award  hi  evldeaee  held  ■■( 

reversible  error. 
In  a  suit  to  set  aside  an  award  rmder  tk 
Workmen's  Compensation  Act  (Temon's  Arr 
Civ.  St.  Supp.  1918,  arts.,  6246— 1  to  5246-91 
it  was  not  reversible  error  to  admit  in  endec:c 
a  certified  copy  of  the  award  made  by  the  In- 
dustrial Accident  Board,  where  it  did  not  v 
pear  that  the  court  considered  the  award  is 
rendering  a  Judgment  for  any  Improper  purpose 
and  it  was  apparent  that  upon  all  the  ftea, 
which  were  practically  undisputed,  the  eoct 
could  properly  have  rendered  no  other  jnir 
ment. 

Appeal  from  District  Court,  Brown  Oogb- 
ty;  J.  O.  Woodward,  Judge. 

Action  by  the  t7nited  States  Fidelity  t 
Guaranty  Company  of  Baltimore,  Xl 
against  Mrs.  J.  S.  Lowry,  to  set  aside  u 
award  of  the  Industrial  Aoddeat  Board  k 
a  proceeding  under  the  Workmen's  Gompeii- 
satlcm  Law.  Judgment  for  defendant;  ud 
plaintiff  appeals.    Affirmed. 

See,  also,  219  S.  W.  222. 

Hunt  &  Teagle,  of  Houston,  and  Set}- 
Seay,  Malone  &  Lipscomb,  of  Dallas,  for  i^ 
pellant. 

Wilkinson  &  McGangh,  of  Brown-wood,  tx 

appellee. 

Findings  of  Fact 

BBADT,  J.  Appellant  sued  to  set  aside  U 
award  of  the  Industrial  Accident  Board,  made 
under  the  provisions  of  chapter  103.  G^ienl 
Laws  35th  Leg.  (Vernon's  Ann.  Civ.  St.  Sap;L 
1918,  arts.  5246—1  to  5246—91),  commoiU7 
known  as  the  Workmen's  Compensation  Lav. 
Appellant  had  insured  the  Tom  Padgitt  Coot- 
pany,  of  Waco,  Tex.,  against  loss  by  virtM 
of  Injury  to  its  employes  under  sudi  acc 
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cl  tbe  a'vrard  was  In  favor  of  Mrs.  Lowry, 
the  beneficiary  and  -wlflo.w  of  J.  S.  Low- 
7be  contest  was  based  on  the  grovmds 
it  Lo^vxy  was  not  an  employe,  but  an  Inde- 
ndent  contractor,  or,  at  least,  not  such  an 
tploy6  as  comes  within  the  purview  of  the 
t.  Upon  a  trial  without  a  Jury,  Judgment 
1.S  rendered  for  Mrs.  Lawry,  giving  her 
mpensation  in  the  sum  of  $4,500,  payable 
.  'weekly  installments. 
"We  desire  to  give  appellant  the  benefit  of 
full  statement  of  the  facts  In  the  case,  and 
lerefore  copy  the  following  statement  from 
s  brief,  which  is  not  challenged  by  appel- 
!e,  and  Is  believed  to  be  substantially  cor- 
ect: 

"It  is  tigreed  by  the  parties  to  this  suit  that, 
t  the  time  of  the  death  of  J.  Scott  Lowry,  the 
'om  Padgitt  Company  had  more  than  three 
mploy^s,  and  on  said  date  carried  a  policy  of 
Dsurance  with  the  United  States  Fidelity  ft 
}uaranty  Company  of  Baltimore,  Md.,  of  the 
Lind  reqaired  and  permitted  by  the  Employers' 
liability  Act  of  the  state  of  Texas,  and  that 
laid  Tom  Padgitt  Company  was  a  snbscribing 
wmpany,  and  had  complied  with  all  of  the  req- 
Disites  of  such  act,  and  at  the  time  of  the  death 
of  said  J.  Scott  Lowry  said  policy  of  insnrance, 
issued  by  said  United  States  Fidelity  ft  Onar- 
anty  Company,  in  compliance  with  the  provi- 
sions of  said  CompenBation  Act,  was  in  foil 
force  and  effect;  that  the  United  States  Fidel- 
ity &  Gnaranty  Company  has  a  permit  to  do 
bnsiness  in  the  state  of  Texas,  and  has  com- 
plied with  an  the  requirements  demanded  of 
such  companies,  and  is  authorized  and  permitted 
to  issue  the  Icind  of  policy  above  de8cril>ed, 
which  was  issued  to  said  Tom  Padgitt  Com- 
pany. 

"It  is  further  agreed  that  due  notice  and 
daim  of  beneficiary  was  made  in  the  time  re- 
quired by  law  by  Mrs.  J.  S.  Lowry,  to  the  In- 
dustrial Accident  Board  of  the  state  of  Tex- 
as, at  Austin,  on  account  of  the  death  of  J.  S. 
Lowry,  and  that  all  requirements  of  law  in  that 
regard  were  complied  with. 

"That  at  the  time  of  the  death  of  said  J. 
Scott  Lowry  his  average  weekly  earnings  were, 
and  had  l>een  for  1  year  previous  thereto,  an 
Aggregate  of  $1,089.03  per  year,  imd  an  aver- 
age weekly  wage  of  $20.86. 

"That  said  J.  Scott  Lowry  was  killed  in  Coke 
county,  Tex.,  on  February  11, 1918,  by  the  over- 
turning of  Us  automobile. 

"That  on  August  17,  1918,  said  Industrial 
Accident  Board  met  and  awarded  on  said  claim, 
and  within  the  time  required  by  law;  that  said 
United  States  Fidelity  &  Gnaranty  Company 
gave  Mrs.  J.  S.  Lowry  and  the  Industrial  Acci- 
dent Board  of  the  state  of  Texas  all  required 
legal  notices  incident  to  sppeal  from  said  award, 
•and  did  within  the  time  required  by  law  appeal 
from  and  file  suit  in  the  district  court  of  Brown 
county,  Texas;  said  notice  to  said  Mrs.  Lowry 
and  said  Industrial  Accident  Board  contained 
all  necessary  legal  prerequisites  of  such  notice 
that  it  was  not  willing,  and  did  not  consent, 
to  abide  by  the  ruling  of  said  board,  which  was 
served  wiUiin  the  time  required  by  law. 

"That  J.  Scott  Lowry  left  no  minor  children, 
no  dependent  parents  nor  grandparents,  nor 
stepmother,  and  no  dependent  parents  or  de- 
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pendent  brothers  and  sisters,  and  that  only  his 
widow,  the  defendant,  Mrs.  J.  S.  Lowry,  was 
dependent  on  him  for  a  livelihood,  and  tliat  be 
contributed  support  to  no  one  except  to  the 
defendant,  Mrs.  J.  S.  Lowry. 

"The  award  of  the  Industrial  Accident  Board 
was  also  introduced  in  evidence  over  the  objec- 
tion of  appellant,  as  hereinafter  appears, 

"F.  B.  Goodman  testified  as  follows: 

"<My  name  is  F.  B.  Goodman.  My  age  is 
48,  and  my  residence  is  in  Waco,  Tex.  I  am  a 
farmer,  and  also  vice  president  of  the  Tom 
Padgitt  Company  of  Waco,  Tex.,  wholesale 
saddlery  people.  I  have  been  connected  with 
the  Tom  Padgitt  Company  for  about  80  years. 

"  'I  knew  J.  S.  Lowry  in  his  lifetime,  and  be 
was  connected  with  the  Tom  Padgitt  Company. 
Mr.  Lowry  was  employed  by  the  Tom  Padgitt 
Company  as  a  traveling  salesman  in  West  Tex- 
as on  a  commission  basis,  and  Itad  been  so  em- 
ployed for  several  years  prior  to  his  death,  his 
duties  being  such  as  are  ordinarily  incident  to 
such  work,  and  he  traveled  t>oth  on  the  train 
and  in  an  automobile,  principally  in  the  latter. 

"  "Mr..  Lowry  resided  and  made  his  headquar- 
ters at  Brownwood,  and  traveled  as  far  north  as 
the  Panhandle,  and  as  far  south  as  Rock 
Springs,  in  Edwards  county,  and,  as  to  how 
far  west  he  would  go,  that  was  optional  with 
him.  In  covering  the  territory  in  question  hs 
did  not  travel  under  the  directions  of  the  Tom 
Padgitt  Company,  as  the  company  did  not  in- 
struct Iiim  when  and  where  to  go,  and  Lowry 
used  his  own  automobile,  and  paid  all  of  bis 
expenses  incident  to  his  traveling,  and  used  his 
own  discretion  and  judgment  as  to  how  and 
when  he  should  travel,  and  also  as  to  where  he 
should  travel  in  the  territory  in  question. 

"  'Between  the  1st  and  Kth  of  each  month, 
the  company  settled  with  Mr.  Lowry  accord- 
ing to  the  gross  sales  made  by  him  and  accept- 
ed by  said  company,  during  the  previous  month, 
on  a  basis  of  7^  per  cent,  average  commis- 
sion. 

"  There  was  nothing  in  the  contract  with 
Mr.  Lowry  which  precluded  or  prevented  him 
from  representing  any  other  company  or  com- 
panies, or  carrying  any  other  line  that  he 
might  decide  to  handle. 

"  'Mr.  Lowry  fixed  his  own  time,  and  when 
and  where  he  should  travel  in  the  territory 
in  question, 

"  'There  was  nothing  to  prevent  Mr.  Lowry 
from  carrying  passengers  in  his  automobile 
for  a  consideration  and  receiving  such  consid- 
eration. He  did  not  work  on  a  salary,  but 
worked  on  a  commission  as  fully  stated  above. 
I  originally  made  the  contract  with  Mr.  Lowry 
on  behalf  of  the  Tom  Padgitt  Company,  and 
the  original  contract  was  in  writing,  as  I  rec- 
ollect it,  but  afterwards  from  year  to  year  the 
contract  was  either  renewed  verbally  or  by  cor- 
respondence, and  for  the  last  few  years  of  his 
employment  there  was  no  formal  written  con- 
tract. The  original  contract  and  the  subsequent 
renewals  of  same  Iiad  been  in  existence  during 
tiie  period  Mr.  Lowry  traveled  for  Tom  Padgitt 
Company,  that  is,  for  several  years  before  liis 
death.  He  first  traveled  in  a  horse  and  buggy; 
he  then  bought  an  automobile.  He  sold  this 
automobile  and  bought  another,  and  was  then 
given  some  railroad  territory,  in  which  he  cov- 
ered a  few  towns  on  the  train,  but  the  most 
of  his  territory  was  covered  by  automobile,  and 
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the  machine  waa  his  exclusire  property.  The 
Tom  Padgitt  Company  did  not  own  Any  inter- 
est in  the  machine,  nor  in  any  way  connected 
with  it.  Mr.  Lowry's  agreement  with  the  Padg- 
itt  CSompany  was  to  work  this  territory  as  in 
his  judgment  he  thought  best;  the  matter  was 
entirely  in  his  hands  to  go  and  come,  day  or 
night,  in  any  way  that  he  saw  beneficial;  and 
for  such  orders  as  he  secured  from  the  trade 
in  that  territory  that  were  O.  K.'d  and  approved 
for  shipment  by  the  company  and  were  shipped 
he  received  for  his  services  a  7Vi  per  cent, 
average  commission  for  such  orders  as  were 
shipped  by  them,  the  payment  of  this  commis- 
sion being  paid  Lowry  by  check  on  Waco  be- 
tween the  Ist  and  5th  of  each  month  following 
the  date  of  sale,  as  the  records  of  the  Padgitt 
Company  showed  that  they  had  shipped  of  the 
sales  made  by  Lowry.  Mr.  Iiowry  was  under 
his  own  management  as  to  traveling  in  the  ter- 
ritory. He  was  aUowed  to  carry  such  other 
lines  as  he  wanted  to  carry.  He  was  allowed 
the  privilege  of  discontinuing  his  services  at  any 
time,  and  the  Padgitt  Company  was  aUowed 
the  same  privilege,  to  discharge  him  at  any  time 
bis  services  were  not  satisfactory,  or  that  they 
wanted  to  put  any  one  else  in  that  territory. 
The  only  obligation  on  the  Padgitt  Company's 
part  was  that  their  line  of  goods  was  not  to 
be'  sold  by  any  other  salesmail  in  that  territory 
as  long  as  Mr.  Lowry  represented  them  in  the 
same  territory.  He  was  further  allowed  to 
carry  anybody  with  him  in  his  car,  as  it  was 
liis  car.  The  upkeep  and  all  expenses  incident 
to  his  traveling  in  the  territory  were  to  be  paid 
out  of  the  commissions  so  far  as  the  Padgitt 
Company  was  concerned,  as  they  were  not  in- 
terested in  any  debt  of  any  character  nor  had 
any  liability  on  the  part  of  Mr.  Lowry  so  far  as 
the  Padgitt  Company  was  concerned. 

"  'Mr.  Lowry  covered  some  territory  that  he 
selected,  and  some  of  the  territory  covered  by 
him  was  designated  by  the  company;  that  is, 
as  already  stated,  his  territory  extended  on 
the  north  to  the  Panhandle,  and  on  the  south 
to  Rock  Springs,  and  Brownwood  on  the  east, 
but  his  territory  was  unlimited  on  the  west 
until  he  reached  Bl  Paso. 

"  'Prices  and  terms  were  to  be  made  'by  the 
Padgitt  Company  at  all  times;  Lowry  had  noth- 
ing to  do  with  making  the  prices  except  ac- 
cording to  price  lists  and  other  directions  fur- 
nished by  the  Padgitt  Company,  and  the  com- 
pany forwarded  him  price  lists  whenever  there 
were  changes  in  the  market. 

"  'The  Padgitt  Company  passed  on  the  re- 
sponsibility and  solvency  of  tjie  parties  to  whom 
Lowry  made  sales,  and  his  sales  were  made 
and  orders  talten  subject  to  approval  by  the 
company  when  the  orders  went  into  the  house.' 

"Mrs.  J.  S.  Lowry  testified: 

"  'I  am  Mrs.  J.  S.  Lowry.  and  the  widow  of 
J.  Scott  Lowry.  J.  Scott  Lowry  lost  his  life 
about  the  11th  of  February,  1918.  He  was 
working  at  the  time  he  was  killed  for  Tom 
Padgitt  Company  of  Waco. 

"  'Mr.  Lowry  was  traveling  for  Tom  Padgitt 
when  he  was  killed,  selling  Tom  Fadgitt's  line 
of  goods,  harness  and  leather,  and  everything  ' 
of  the  kind  in  their  line.    He  had  been  engag-  j 
ed  in   that  business   for  18  or  19  years.     I  i 
know  the  territory  that  he  covered,  because  I 
used  to  go  with  him.     He  went  to  the  Pan-  | 
handle  which  was  as  far  as  he  could  go,  and  i 


west  ••  far  as  he  could  go,  and  to  Rock 
Springs,  and  all  the  towns  in  between  there. 
Tom  Padgitt  gave  him  the  territory  in  which 
he  traveled;  he  faa^  that  territory,  and  no  one 
else  had  it.  I  was  familiar  with  his  contract 
with  Tom  Padgitt,  because  I  traveled  with  him, 
and  every  once  in  a  while  Tom  Padgitt  would 
have  him  come  into  the  house,  and  I  used  to 
go  with  him. 

**  'I  handled  the  correspondence;  I  would 
copy  the  letters  he  got  from  Tom  Padgitt,  and 
send  them  on  to  him,  because  sometimes  he 
wouldn't  get  them;  he  would  go  through  ths 
towns,  and  other  people  would  get  his  mail,  so 
I  would  copy  them  and  send  him  the  copy. 
They  were  an  the  time  changing  the  prices. 
Some  other  Lowry  would  come  and  get  his 
mail,  and  he  would  get  no  mail.  I  would  keep 
the  letter  at  home,  and  send  him  the  foriginal. 

"  There  were  no  other  men  traveling  for  the 
Tom  Padgitt  Company  in  his  territory.  There 
would  be  a  racket  if  there  was;  he  couldn't  go 
in  anybody's  else  territory.  He  got  his  prices 
from  the  Tom  Padgitt  Company.  When  we 
were  getting  ready  for  war  the  prices  would 
come  in  every  week.  Whenever  the  goods 
went  up  he  would  go  by  what  they  said;  he 
got  instructions  as  to  prices  from  Tom  Padgitt 
Company. 

"  'Sometimes  he  collected  bills  from  custom- 
ers for  the  company;  sometimes  he  would  also 
attend  to  other  business  for  Tom  Padgitt,  seeing 
after  some  land  that  Tom  Padgitt  had  down 
at  London,  which  is  out  from  Brady,  in  Schleich- 
er county.  He  often  attended  to  business  like 
that,  because  he  was  acquainted  with  the  ter- 
ritory and  Padgitt  wasn't.  Tom  Padgitt  would 
want  him  to  go  and  see  if  the  land  was  all 
right;  it  was  land  that  he  had  taken  in  on 
debts. 

"  'I  know  of  Mr.  Lowry  making  collections 
for  Tom  Padgitt  Company,  but  these  collections 
would  not  always  be  for  goods  that  he  had  sold; 
that  would  be  when  he  would  send  him  off  to 
collect  certain  bills,  when  they  would  get  be- 
hind. 

"  "Tom  Padgitt  used  to  have  Mr.  Lowry  come 
in  to  Waco,  and  when  he  did  Tom  Padgitt 
would  pay  his  fare  there  and  back;  that  was 
for  the  purpose  of  going  over  the  stock  and 
taking  the  price  lists  and  looking  the  stock 
over;  I  used  to  go  with  him  down  there. 

"  'Sometimes  the  crops  were  bad  here,  and 
he  would  go  somewhere  else  to  do  business: 
the  crops  were  bad  here,  and  there  wasn't  any 
sale  for  anything,  and  they  told  him  to  go  to 
Oklahoma,  and  gave  him  a  territory  up  there, 
and  that  was  where  he  was  going  when  he  got 
killed;  he  was  going  up  there  then,  and  he 
turned  around  and  came  back  when  I  sent  him 
that  letter. 

"  'That  is  the  letter  Tom  Padgitt  wrote  him 
which  you  show  me.  He  may  have  gone  up  to 
Oklahoma  to  sell  some  goods,  but  I  don't  just, 
remember  about  it.  He  may  have  done  that  a 
little,  while;  they  were  sending  him  up  in  that 
territory.  I  believe  he  did  go  up  there  once 
for  a  little  while.  I  think  tiiey  sent  him  up 
there  one  time.  When  he  was  killed  he  was 
coming  from  going  up  there.  Tom  Padgitt  sent 
him  there,  and  gave  him  a  territory  in  Okla- 
homa.   At  the  time  he  was  on  his  way  home. 

"  'I  have  the  letter  Tom  Padgitt  wrote  him 
to  go  to  Oklahoma;    that  is  tiie  letter  whidi 
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you  show  me.  The  letter  reads:  "Tom  Padgitt 
Company.  Wholesale  Saddlery,  Carriages  and 
Buggies.  Waco,  Texas,  January  3,  1918. 
Friend  Lowry:  As  per  your  late  request,  we 
tndose  check  for  $100.  Hope  it  will  reach 
you  in  dne  time.  No  news.  Trade  is  quiet, 
although  busy  on  government  work.  Some  of 
your  Oklahoma  orders  we  have  to  decline  on 
rery  poor  standing.  I  wish  you  a  better  year 
for  1918.  Your  friend,  Tom  Padgitt."  I 
haven't  the  letter  Tom  Padgett  wrote  him  to 
go  to  Oklahoma;  that  is  the  last  letter  I  sent 
on  to  him.  Mr.  Lowry  had  the  other  letters, 
and  I  haven't  that. 

"  'Mr.  Lowry  often  wrote  Tom  Padgitt  for 
Instructions  as  to  what  to  do;  they  gave  him 
instructiona  and  he  did  everything  they  told 
him  to  do.  I  haven't  the  letters;  he  destroyed 
those  letters.  He  got  letters  nearly  every  day, 
and  they  were  destroyed.  Sometimes  the  let- 
ters would  say  for  him  to  go  to  a  certain  place, 
and  if  he  didn't  have  good  trade  there  to  go 
to  some  other  place.  He  was  supposed  to  go 
over  the  territory  every  60  days.  Some  places 
he  had  better  trade  than  others,  and  wherever 
he  bad  the  best  trade  he  went;  wherever  he 
cot  the  best  trade  for  his  interest  and  their  in- 
terest he  went  there.  If  the  party  to  whom 
he  sold  goods  hadn't  made  his  payments  they 
wouldn't  ship  the  goods,  but  he  wouldn't  know 
that  until  the  1st  of  the  month;  be  wouldn't 
know  how  many  of  them  had  been  approved  at 
that  time.  It  was  not  the  situation  that  when 
they  had  inquiries  from  some  retailer  in  the 
territory  they  would  send  that  inquiry  to  Mr. 
Lowry,  and  that  he  wonld  call  on  them;  he 
would  go  there  under  Padgitt's  instructions. 
They  did  give  Mr.  Lowry  the  benefit  of  the 
inquiries,  though,  if  there  were  such.  They 
never  told  him  just  when  to  go,  because  he 
was  supposed  to  make  the  territory  every  GO 
days.  Part  of  their  instructions  to  him  was  to 
send  him  the  price  lists  so  he  would  know  what 
to  (barge  the  customers.'  " 

Opinion. 

The  principal  issue  in  this  case  Is  wheth- 
er J.  S.  Lowry,  under  the  facts  stated,  was 
an  employe  within  the  purview  of  the  com- 
X)ensation  law,  or  an  Independent  contractor. 
In  support  of  the  contention  tliat  he  was 
an  independent  contractor,  appellant  cites 
the  following  authorities:  Western  Indem- 
nity Co.  v.  Prater,  213  S.  W.  855;  Moore  & 
Savage  t.  Kopplin,  135  S.  W.  1033;  Stephen- 
A-ille,  N.  &  S.  T.  Ry.  Co.  v.  Couch,  66  Tex. 
Civ.  App.  336,  121  S.  W.  189;  Edmnndson  v. 
Coca-Cola  Co.,  150  S.  W.  273;  In  re  Baynea, 
66  Ind.  App.  321,  118  N.  a  887;  Bonvler'B 
Law  Dictionary,  vol.  2,  p.  1632 ;  Words  and 
Phrases,  vol.  4,  p.  3542;  Honnold's  Compen- 
sation Law,  vol.  1,  p.  2(«.  None  of  these  au- 
thorities appears  to  snstaln  appellant's  the- 
ory. Indeed,  the  principles  recognized  in 
some  of  them  would  seem  to  be  adverse.  For 
instance,  in  Moore  &  Savage  v.  KoppUn,  135 
S.  W.  1083,  it  was  said : 

"We  will  remark,  however,  only  such  an  em- 
ployf  BB  is  free  to  do  the  work  he  is  employed 
to  do  in  his  own  way  without  directions,  orders. 
Jet,  or  hindrance  from  his  employer,  being  re- 


sponsible to  him  only  for  the  result,  is  regarded 
as  such  a  contractor." 

There  is  also  nothing  favorable  to  appel- 
lant in  the  quotation  from  Bouvier,  which 
is  as  follows: 

"An  independent  contractor  is  one  who  exer- 
cising an  independent  employment  contracts  to 
do  a  piece  of  work  according  t«  liis  own  mttk- 
ods,  and  without  being  subject  to  the  control 
of  his  employers,  except  as  to  the  result  of  bis 
work." 

We  also  regard  the  rule  announced  in 
Honnold's  Compensation  Law,  as  applied  to 
the  facts  of  this  case,  to  be  against  appel- 
lant's contention.  This  author  states  the 
rule  as  follows: 

"The  Compensation  Law  does  not  apply  where 
the  injured  person  is  an  independent  contractor 
and  the  relation  of  the  employer  and  employi 
does  not  exist.  It  is  not  possible  to  lay  down 
a  hard  and  fast  rule  or  state  definite  facts  by 
which  the  status  of  men  working  and  contract- 
ing together  can  be  definitely  defined  in  all 
cases,  as  employes  or  independent  contractors. 
Each  case  must  depend  on  its  own  facts.  Or- 
dinarily no  one  feature  of  the  relation  is  deter- 
minative, but  all  must  be  considered  together. 
A  contractor  is  ordinarily  one  who  carries  on 
an  independent  employment  and  is  responsible 
for  the  results  of  his  work,  one  whose  con- 
tract relates  to  a  given  piece  of  work  for  a 
given  price.  These  characteristics,  however, 
though  very  suggestive,  are  not  necessarily 
controlling.  Generally  speaking,  an  independent 
contractor  is  one  who  exercises  an  independent 
employment  and  contracts  to  do  a  piece  of  work 
according  to  his  own  methods  without  being 
subject  to  the  control  of  his  employers,  aaye 
as  to  the  results  of  liis  worlc" 

None  of  the  adjudicated  cases  cited  by 
appellant  is  at  all  in  point  on  the  facts.  The 
case  claimed  to  be  most  nearly  in  point  (In 
re  Raynes,  66  Ind.  App.  321,  118  N.  B.  387) 
Is  an  opinion  by  the  Appellate  Court  of 
Indiana  up<Hi  certified  questions.  In  the 
language  quoted  by  appellant,  the  court  only 
undertook  to  give  a  concept  in  a  general  way 
of  what  classes  of  persons  were  within  the 
protection  of  the  Workmen's  Compensation 
Act  of  that  state.  E^rthermore,  the  court 
expressly  stated  that,  under  the  facts  certi- 
fied, there  appeared  to  be  nothing  inconsist- 
ent with  the  conclurion  that  the  applicant 
was  an  employ^  within  the  meaning  of  the 
act 

We  have  been  dted  to  no  case  which  holds 
that  a  traveling  salesman  has  been  held  to 
be  an  Independent  contractor,  and  we  have 
found  none.  On  the  contrary,  in  15  Cyc 
at  page  1033,  a  traveling  salesman,  whether 
employed  on  a  salary  or  selUng  on  com- 
mission. Is  defined  to  be  an  employ^.  See, 
also,  Foley  v.  Home  Rubber  Co.,  89  N.  J. 
Law,  474,  09  Atl.  624;  Industrial  Commis- 
sion V.  JEtna  Life  Ins.  Co.,  64  Colo.  480^  174 
Pac.  589,  3  A.  L.  R.  1386. 
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As  sustaining  the  view  tbat  Mr.  Lowry 
was  an  employ^,  and  not  an  Independent 
contractor,  appellee's  counsel  cite  the  fol- 
lowing authorities:  16  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  187;  Waters  v.  Pioneer 
Fuel  Co.,  52  Minn.  474,  55  N.  W.  52,  38  Am. 
St.  Rep.  564 ;  City  of  Tlffln  v.  McCormack, 
34  Ohio  St  638,  82  Am.  Rep.  408 ;  Jensen  v. 
Barbour,  15  Mont  582,  39  Pac.  906;  Cockran 
V.  Rice,  26  S.  D.  393,  128  N.  W.  583,  Ann. 
Gas.  1913B,  670;  Munde  Foundry  &  Machine 
Co.  V.  Thompson  (Ind.  App.)  123  N.  E.  196, 
197;  Wallace  t.  Southern  Cotton  Oil  Co.,  91 
Tex.  18-22,  40  S.  W.  309;  Jernlgan  v.  Hous- 
ton Ice  ft  Brewing  Co.,  33  Tex.  Civ.  App.  501, 
77  S.  W.  260,  261;  Corrlgan,  Lee  £  Halpln 
V.  Heubler.  167  S.  W.  169-162 ;  16  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  pp.  191,  192,  subd.  9; 
14  R.  a  L.  pp.  78,  79,  Bubd.  16;  Bodwell  v. 
Webster,  98  Neb.  664,  164  N.  W.  229,  Ann. 
Cas.  1918C,  624,  and  note  632-634;  Tuttle  t. 
Embury-Martin  Lumber  Co.,  192  Mich.  385, 
168  N.  W.  875,  Ann.  Cas.  1918C,  664;  Sempler 
T.  Goemann,  165  WU.  103,  161  N.  W.  354. 
Ann.  Cas.  1918C,  670. 

The  act  Itself  defines  an  employA  as  fol- 
lows: 

"Every  person  in  the  service  of  another  un- 
der any  contract  of  hire,  expressed  or  implied, 
oral  or  written,  except  masters  of  or  seamen 
on  vessels  engaged  in  interstate  or  foreign  com- 
merce, and  except  one  whose  employment  is  not 
in  the  usual  course  of  trade,  business,  profes- 
sion or  occupation  of  his  employer."  Part  4,  i 
1.  c.  103,  AcU  1917,  p.  29L 

We  are  very  strongly  of  the  view  that. 
Independently  of  the  standards  or  crlterlons 
usually  employed  to  determine  this  question, 
the  language  of  the  act  fairly  comprehends 
the  service  and  employment  such  as  the 
undisputed  facts  show  Mr.  Lowry  was  en- 
gaged In  when  killed.  It  would  seem  that  he 
was  in  the  service  of  another,  under  a  con- 
tract of  hire,  and  that  his  employment  was 
In  the  usual  course  of  the  business  or  oc- 
cupation of  his  employer. 

In  26  Cyc.  pages  1516  to  1547,  It  Is  said 
that  an  independent  contractor  Is  one  who, 
carrying  on  an  independent  business,  con- 
tracts to  do  a  piece  of  work  according  to  his 
own  methods,  and  without  being  subject  to 
the  control  of  his  employer  as  to  the  means 
by  which  the  result  Is  to  be  accomplished, 
but  only  as  to  the  result  of  the  work.  To 
the  same  effect  is  Jaggard  on  Torts,  sec  73, 
p.  228 ;  and  In  Sherman  &  Redfleld  on  Negli- 
gence <6th  Ed.)  p.  396,  It  Is  said: 

"In  actual  affairs  an  independent  contractor 
generally  pursues  the  business  of  contracting, 
enters  into  a  contract  with  his  employer  to  do 
a  specified  piece  of  work  for  a  specified  price. 
*  *  *  The  one  indispensable  element  to  his 
character  is  that  he  must  have  contracted  to  do 
a  specified  work,  and  have  the  right  to  control 
the  mode  and  manner  of  doing  it" 


The  general  rule  Is  thus  stated  in  16  Am. 
ft  Eng.  Ency.  of  Law  (2d.  Ed.)  p.  187 : 

"Generally  speaking,  an  independent  contrac* 
tor  is  one  who,  in  rendering  services,  exercises 
an  independent  employment  or  occupation,  and 
represents  his  employer  only  as  to  the  results 
of  his  work,  and  not  as  to  the  means  whereby 
it  is  to  be  accomplished.  The  word  'results,' 
however,  is  used  in  this  connection  in  the  sense 
of  a  production  or  product  of  some  sort,  and 
not  of  a  service." 

In  Cockran  v.  Rice,  supra,  the  Supreme 
Court  of  South  Dakota  emphasized  the  im- 
portance of  the  feature  that  the  contract 
must  be  one  to  perform  a  certain  definite 
and  spedfled  result  and  contemplates  a  defi- 
nite begflnnlng,  continuance,  and  ending.  It 
was  also  stated  by  that  court: , 

"A  test  of  the  relationship  between  the  em- 
ployer and  employ^  is  the  right  of  the  employer 
under  the  contract  to  control  the  manner  and 
continuance  of  the  particular  service  and  the 
final  result  No  single  fact  is  more  conclusive 
as  to  the  effect  of  the  contract  of  employment, 
perhaps,  than  the  unrestricted  _  right  of  the 
employer  to  end  the  particular  'service  when- 
ever he  chooses,  without  regard  to  the  final  re- 
sult of  the  work  iUelf." 

And  in  nearly  all  of  the  cases  cited  by  ap- 
pellee stress  Is  laid  upon  the  test  of  service 
for  anotheir  person  as  distinguished  from 
the  performance  of  a  spedflc  and  independ- 
ent work. 

[1]  In  view  of  the  facts  that,  properly 
speaking,  Mr.  Lowry  was  performing  the 
usual  and  customary  service  for  his  em- 
ployer as  a  traveling  salesman,  and  that  he 
was  not  doing  any  specified  i>iece  of  work, 
nor  undertaking  the  production  of  any  given 
result,  nor  for  any  specified  time,  and  that 
he  might  rightfully  discontinue  work,  or  be 
discharged  at  any  time,  and  that  there  is 
evidence  that  he  was  actually  controlled  by 
his  employer  la  the  performance  of  his 
work,  at  least  as  to  the  main  features  of 
his  employment,  such  as  the  soliciting  of 
orders,  the  prices  at  which  he  should  sell, 
and  the  terms  of  sale,  the  allotment  of  speci- 
fied territory,  and  the  approval  and  con- 
summation of  his  sales  by  his  employers, 
these  considerations  are  decidedly  character- 
istic of  the  services  of  an  employ^,  rather 
than  the  contract  or  undertaking  of  an  inde- 
pendent contractor. 

We  attach  no  Importance  to  the  point  em- 
phasized that  Mr.  Lowry  was  not  upon  the 
pay  roll  of  the  Tom  Padgltt  Company,  and 
that  it  was  shown  that  he  was  not  paid 
wages.  In  lieu  of  wages,  he  received  his 
compensation  by  way  of  commissions,  and 
that  he  was  not  on  the  pay  roll  Is  thus  readi- 
ly accounted  for.  Neither  do  we  regard  as 
of  ccmtrolllng  importance  the  fact  that  Mr. 
Lowry  was  performing  his  duties  many 
miles  from  the  place  of  business  of  his  em- 
ployer, and  beyond  the  physical  control  of 
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such  employer.  He  was  where  tbe  duties  of 
his  employment  reasonably  required  him  to 
be,  or  at  leaat  where  he  might  reasonably 
have  l>een  upon  the  business  of  his  employer. 

Tn  the  Foley  Oase,  supra,  a  traveling  sales- 
man lost  his  wife  in  the  sinking  of  the 
Lusitanla,  while  en  route  to  visit  his  em- 
ployer's London  office.  His  mission  being 
connected  with  his  employment,  it  was  held 
that  his  presence  on  the  ship  was  not  such 
a  consideration  as  would  defeat  recovery. 
It  was  held  that  the  risk  was  inherent  in 
the  employment  itself. 

Further  discussion  of  the  question  is  not 
deemed  necessary.  We  have  concluded  that 
qpon  authority  and  reason  Mr.  Lowry  must 
be  held  to  have  been  an  employs  within  the 
meaning  and  purview  of  our  Worlcmen's 
Compensation  Act. 

[2]  This  disposes  of  the  principal  ques- 
tion on  the  appeal,  but  it  is  contended  that 
we  should  reverse  and  remand  tbe  case  be- 
cause of  the  alleged  error  In  the  admission 
of  the  certified  copy  of  the  award  made  by 
the  Industrial  Accident  Board.  This  evi- 
dence was  objected  to,  and  the  bill  of  excep- 
tion  shows   that — 

"Said  award  was  introduced  in  evidence  and 
considered  by  the  court  in  rendering  Judgment 
herein." 

We  agree  with  appellee's  counsel  that, 
even  if  It  was  unnecessary  to  introduce  the 
award  of  the  board  for  any  purpose,  it  Is 
difficult  to  see  how  it  could  have  been  prej- 
udicial to  appellant,  in  view  of  the  fact 
that  appellant  had  attached  a  certified  copy 
of  such  award  to  its  petition.  It  Is  Insisted, 
however,  that  since  the  bill  of  exception 
ahows  that  the  court  considered  such  award 
In  rmdering  Judgment,  It  must  have  influ- 
enced him  In  deciding  the  merits  of  the  case. 
We  do  not  think  this  necessarily  follows.  It 
does  not  affirmatively  appear  that  the  award 
was  offered  In  evidence  or  considered  by  the 
court  on  the  issue  of  employe  or  Independent 
contractor,  which  was  the  only  real  ques- 
tion In  the  case.  In  view  of  the  novel  pro- 
cedure afforded  by  the  statute,  in  an  appeal 
to  the  courts  to  set  aside  an  award,  and  the 
substltntlon  of  the  Judgment  of  a  court  to 
settle  the  controversy,  it  may  well  be  that 
out  of  an  abundance  of  caution  counsel 
<^ered  and  tbe  court  admitted  in  evidence 
the  certified  copy  of  the  award  for  Jurisdic- 
tional purposes.  It  does  not  follow  that  be- 
cause the  trial  Judge  considered  the  award 
in  rendering  Judgment  that  he  considered  It 
for  any  Improper  purpose.  Young  v.  Robin- 
son, 135  S.  W.  715,  and  authorities  there 
cited. 

In  any  event,  we  do  not  think  the  intro- 
duction of  the  award  In  evidence  constituted 
reversible  error,  for  the  reason  that  upon  all 
the  facts,  which  were  practically  undisput- 


ed, tbe  court  could  properly  have  roidered 
no  other  Judgment  Under  the  evidence,  we 
think  the  court  might  properly  have  instruct- 
ed a  verdict  for  Mrs.  Lowry  had  there  been 
a  Jury  trial,  and  therefore  the  admission  of 
the  award  In  evidence  was  Immaterial,  and. 
If  error  at  all,  was  harmless. 

We  do  not  question  the  soundness  of  the 
decision,  upon  this  point,  in  Texas  Em- 
ployers' Ins.  Ass'n  V.  Downing,  218  S.  W. 
112.  It  not  only  appears  tliat  there  was  a 
sharply  controverted  issue  as  to  whether  the 
plaintiff  was  totally  and  permanently  dis- 
abled, upon  which  issue  the  Jury  might  have 
considered  the  award,  but  the  Insurance 
Association,  In  effect,  requested  that  the 
testimony  should  be  limited  to  proof  of  the 
fact  that  a  final  ruling  and  decision  by  the 
board  had  been  made.  It  appears  that, 
notwithstanding  this  request,  the  court  over- 
ruled the  objection,  and  practically  permitted 
the  award  to  go  to  the  Jury  for  an  purposes. 
It  was  under  such  circumstances  that  the 
court  held  this  ruling  to  be  reversible  error. 
The  difference,  we  think.  Is  manifest 

Being  of  the  opinion  that  no  reversible 
error  has  been  shown,  the  Judgment  Is  af- 
flrmed. 

Affirmed. 


TEXAS 


ELECTRIC    RY. 
(No.  8538.) 


V.  JONES. 


(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  28,  1921.    Rehearing  Denied 

Jane  18,  1921.) 

1.  Damages  ®=3 1 60  — Allegation  that  plalntlll 
was  "obliged"  to  pay  lield  to  sustain  admis- 
sion of  evidence  of  reasonableness  of  doe- 
tor's  charges;   "compelled." 

An  averment  in  a.  petition  of  a  servant  for 
injuries  that  plaintiff  was  "obliged"  to  pay  and 
become  liable  for  medicines  and  medicti  treat- 
ment in  the  sum  of  $200  was  sufficient,  in  ab- 
sence of  special  exception,  as  an  averment  of 
the  reasonableness  of  the  expenditure;  the 
word  "obliged"  being  synonsmioas  with  the  word 
"compelled,"  which  implies  reasonableness. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phiases,  Oblijte;  EHrst  and  Second  Series, 
(Compel— Compelled.] 

2.  Trial  «=>296(2)  —  Instruoflon  on  assumed 
risk  hold  not  to  Ignore  nogllgonce  and  oon- 
tributory  nogllgonce,  in  view  of  other  Instrao- 
tlons. 

In  a  servant's  action  for  injuries,  an  in- 
struction which  in  effect  charged  the  jury  that, 
if  plaintiff's  injury  was  not  the  result  of  a  risk 
ordinarily  incident  to  his  employment,  be  was 
entitled  to  recover,  was  not  objectionable  as 
ignoring  the  issues  of  negligence  and  contribu- 
tory negligence,  where  other  instmctions  pre- 
ceding and  following  it  fully  and  properly  pre- 
sented the  issues  claimed  to  be  omitted;  the 
situation  not  presenting  a  case  of  conflicting  In- 
structions. 
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3.  Damage*  «=92I6(8)— EvIdenM  held  to  auiH 

port  a  charge  on  loss  of  time  ami  diminished 

earning  capacity. 

Wbere  plaintiff  pleaded  and  testified  as  to 

his  wages  at  the  tiime  of  injury,  and  to  the 

length  of  time  he  was  nnable  to  work,  and  phr- 

sicians  testified  as  to  the  extent  of  his  injuries, 

and  their  permanent  effect,  the  allegations  and 

evidence  supported  a  charge  as  to  reasonable 

value    of    time    lost    and    diminished    earning 

power. 

Appeal  fronJ  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  P,  J.  Jones  against  the  Texas 
Electric  Railway.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Templeton,  Beall,  Williams  &  Callaway, 
of  Dallas,  and  Wear  &  Wear,  of  Hlllsboro, 
for  appellant. 

Morrow  &  Stoilenwerctc,  of  Hlllsboro,  tor 
appellee.   * 

HAMILTON,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  accrued  by>reason  of  per- 
sonal injuries  inflicted  as  a  proximate  result 
of  the  negligence  of  a  section  foreman  acting 
as  an  employ^  of  appellant. 

Appellee  alleged  that  in  May,  1917,  he  was 
in  appellant's  seryice  as  a  section  hand,  and 
in  substance  he  alleged  the  following:  While 
appellee  and  other  employes  of  appellant 
were  going  from  their  place  of  work  on  ap- 
pellant's road  to  another  point  thereon,  and 
traveling  on  a  motorcar  used  by  appellant 
to  transport  them  from  place  to  place,  the 
foreman,  under  whose  orders  appellant  work- 
ed, ordered  him  and  other  employes  to  push 
the  motorcar  along  the  track  for  the  purpose 
of  starting  the  engine  used  to  propel  it ;  that 
while  appellee  was  thus  engaged  In  moving 
the  car  and  walking  by  its  side,  the  engine 
was  started,  and  the  section  foreman  ordered 
appellee  to  Jump  on  the  car  while  it  was  In 
motion;  that  as  he  attempted  to  get  on  the 
car  in  compliance  with  the  order,  the  section 
foreman,  who  was  operating  it,  negUgenUy 
caused  it  to  lurch  forward  and  backwird,  and 
at  the  same  time  accelerated  the  speed;  that 
the  car  was  not  equipped  with  handholds,  and 
that  the  jerks  caused  appellee  to  lose  his 
balance  and  fall  in  front  of  It;  that,  not- 
withstanding appellee's  x>erilous  position  thus 
negligently  caused  by  the  section  foreman,  no 
effort  was  made  to  stop  the  car,  and  as  a 
proximate  result  of  the  described  negligence 
It  ran  over  appellee's  ankle  and  leg,  dislocat- 
ing and  breaking  the  ankle,  fracturing  the 
bone  In  the  leg,  and  otherwise  injuring  ap- 
pellee. Appellant  answered  by  general  de- 
nial, and  also  pleaded  contributory  negligence 
and  assumed  risk.  The  trial  before  a  Jury 
resulted  In  a  verdict  and  Judgment  for  ap- 
pellee, and  appellant  has  appealed. 

The  appeal  onbodies  assignments  of  er- 
ror complaining  of  the  admission  of  evidence 


to  prove  that  doctor's  bills  Incurred  by  ap- 
pellee were  reasonable  and  proper,  and  avail- 
ing the  charge  of  the  court  relating  to  the 
feature  of  assumed  risk,  and  also  the  charge 
relating  to  damages  for  loss  of  time  from 
labor  and  for  diminished  capacity  to  work. 
[1]  The  trial  court  admitted  evidence  to 
prove  that  the  bill  for  the  physician's  aerr- 
Ices  was  reasonable  and  proper.  Appellant 
objected  to  the  evidence  on  the  ground  that 
Uie  petition  did  not  allege  that  the  doctor's 
bill  was  a  reasonable  charge.  With  refer- 
ence to  doctor's  bills  and  medicine  the  peti- 
tion contained  this  language: 

"And  [plaintiff]  has  thereby  been  obliged  to 
pay  and  become  liable  to  pay  for  medicines  and 
medical  treatment  from  doctors  In  the  sum  of 
$200.00." 

Appellant  did  not  spedally  except  to  the 
petition  on  the  ground  that  it  contained  no 
allegation  of  the  reasonableness  of  the  bills. 
It  has  been  held  that  where  the  plaintiff 
alleged  he  had  been  compelled  to  incur  ex- 
penses for  medicine  and  the  services  of  a 
physldan,  the  allegation,  by  intendment, 
meant  that  the  charges  were  reasonable,  and, 
in  the  absence  of  a  special  exception  to  the 
pleading,  was  sufficient  to  admit  evidence  of 
the  amounts  paid  or  Incurred.  Railway  Co. 
V.  Duck,  69  S.  W.  1028 ;  Hallway  Co.  v.  Lee, 
21  Tex.  Civ.  App.  174,  61  8.  W.  351,  57  S.  W. 
673;  Railway  Co.  v.  Stuart,  48  S.  W.  803, 
"Obliged"  In  the  sense  of  its  use  in  the  ap- 
pellee's petition  is  synonymous  with  "com- 
pelled" in  the  sense  of  its  use  In  other  cases 
above  cited.  We  therefore  think  the  allega- 
tions were  adequate  to  sustain  admission  of 
the  evidence,  particularly  since  there  was  no 
special  exception  to  the  pleading  suggesting 
its  Insufficiency  on  this  feature. 

[2]  The  charge  of  the  court  upon  assumed 
risk  was  as  follows: 

"Yon  are  charged  that  when  the  plaintiff,  P. 
J.  Jones,  entered  the  employ  of  the  defendant 
company,  if  he  did,  he  assumed  all  the  risks  or- 
dinarily Incident  to  such  employment,  if  any, 
and  if  yon  believe  that  his  injury,  if  any,  was 
the  direct  and  proximate  result  of  a  risk  ordi- 
narily incident  to  his  employment,  If  any,  you 
will  find  for  the  defendant,  though,  if  you  should 
believe  from  a  preponderance  of  the  evidence 
that  his  injury  was  not  the  direct  and  proximate 
result  of  airisk  ordinarily  incident  to  his  em- 
ployment, if  any,  70u  will  find  for  the  plaintiff." 

Appellant  takes  the  position  that  we  ought 
to  reverse  the  judgment  because  by  this 
charge  the  court' directed  the  Jury  to  allow 
the  whole  case  to  turn  upon  the  question  of 
whether  or  not  the  injury  was  the  result  of  a 
risk  assumed  by  appellee,  and  Ignored  the 
other  issues  made  by  the  pleadings  and  the 
evidence,  which  were  those  of  negligence  vel 
non  and  contributory  negligence. 

The  charge  as  a  whole  comprehensively 
presented  all  features  of  the  case  to  tie  Jury. 
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It  defined  negligence,  proximate  cause,  ordi- 
nary care,  and  contributory  negligence  In  tlie 
order  stated,  and  these  deflnltions  were  fol- 
lowed by  the  paragraph  relating  to  assumed 
risk,  of  which  compliant  is  made.  Immedi- 
ately succeeding  this  paragraph  were  two 
others,  which  respectively  instructed  the  Jury 
as  to  the  application  of  negligence  and  con- 
tributory negligence,  which  had  already  been 
defined.  These  sections  of  the  charge  were  as 
follows: 

"Yon  are  charged  that  if  yon  believe  from  the 
CTidence  in  the  case  that  if  in  the  discharge  of 
his  duties  as  a  section  hand  the  plaintiff  under- 
took in  the  usual  way,  and  without  negligence 
on  his  part  attempted  to  get  upon  the  motor- 
car in  the  control  and  under  the  supervision  of 
the  section  foreman  Gibson,  and  while  plain- 
tiff was  so  doing  said  foreman  negligently  op- 
erated and  controlled  said  car,  cansed  said  car 
to  give  a  sudden  jerk  forward,  and  caused  plain- 
tilT  to  be  thrown  down  or  forward  in  front  of 
■aid  car  and  to  be  run  over  or  against,  and  in- 
jured as  alleged  by  plaintiff,  then  you  will  find 
in  favor  of  plaintiff,  unless  you  farther  find  from 
the  evidence  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  defined  in  the  court's 
charge. 

"If  yon  find  and  believe  from  a  preponderance 
of  the  evidence  in  this  case  that  the  plaintifF 
was  guilty  of  contributory  negligence,  as  that 
term  has  been  hereinbefore  defined,  and  that 
as  a  direct  end  proxjonate  result  of  such  con- 
tribatory  negligence,  if  any,  he  sustained  the 
injuries,  if  any,  complained  of,  then  you  will 
return  a  verdict  for  the  defendant" 

We  think  the  charge  as  a  whole  fairly  ap- 
plied the  law,  and  Instructed  the  Jury  with 
sufficient  clearness,  balance,  and  accuracy  as 
to  the  rules  of  law  applicable  to  all  the  is- 
sues of  the  case.  The  charge  must  be  con- 
sidered as  a  whole,  and  all  of  its  parts  should 
he  taken  together  In  undertaking  to  deter- 
mine whether  or  not  the  complaining  party 
was  prejudiced  by  It. 

"Where  an  Instruction,  taken  as  a  whole, 
fairly  and  properly  expresses  the  law  applicable 
to  the  case,  no  just  ground  for  complaint  ex- 
ists, even  though  an  isolated  or  detached  clanse 
or  ezpresrion  is  in  itself  maccnrate  or  incom- 
plete." Hartsfield  ▼.  Pace,  189  Ky.  93,  224  S. 
W.  647;  Pierce  v.  Schram,  63  S.  W.  716;  T. 
&  N.  O.  Ry.  Co.  V.  Pearson,  224  S.  W.  709; 
Railway  Co.  v.  Walters,  80  S.  W.  669. 

The  question  here  presented  is  not  to  be 
confused  with  that  sometimes  arising  from 
the  error  of  the  court  In  giving  conflicting 
charges  upon  the  same  particular  Issue.  In 
such  instances  of  contradictory  charges  upon 
one  feature  the  jury  Is  left  to  apply  either 
charge,  and,  even  if  one  be  correct,  the  courts 
are  compelled  to  review  the  action,  because 
In  such  cases  it  cannot  be  said  that  the  jury 
applied  the  correct  charge,  rather  than  the 
conflicting  erroneous  one.  But  no  such  ques- 
tion of  conflict  of  charges  Is  present  In  this 


case,  and  therefore  those  decisions  relating 
to  It  are  not  in  point  and  have  no  application. 

[3]  The  objection  to  the  charge  assigned 
with  reference  to  damages  for  loss  of  time  and 
for  diminished  capacity  to  labor  Is  based 
upon  the  proposition  that  there  was  no  evi- 
dence either  as  to  what  was  the  reasonable 
value  of  time  lost  or  as  to  the  extent  of  di- 
minished capacity  to  labor  in  the  future;  and 
the  further  proposition  is  advanced  that  the 
charge  was  in  this  respect  unwarranted  and 
improper,  because  the  petition  contained  no 
allegation  of  the  reasonable  value  of  time 
lost 

Both  the  petition  and  appellee's  evidence 
were  to  the  effect  that  at  the  time  he  was  in- 
jured he  was  a  strong,  healthy  man,  about  50 
years  old,  capable  of  earning  a  certain  daily 
wage  hy  manual  labor,  and  that  he  was  then 
earning  it;  that  after  the  injuries  were  re- 
ceived he  was  incai>acltated  from  doing  any 
work  at  air  until  five  or  six  nxxiths  had  pass- 
ed, and  that  during  this  period  he  lost  $1.40 
eadi  day,  because  that  was  the  amount  he 
was  receiving  when  he  was  injured  and  there- 
by completely  incapacitated  from  doing  any 
work  during  this  period.  He  testified  that  bis 
ankle  stiU  pained  him  and  was  stiff,  and  that 
his  leg  hurt  constantly,  and  he  gave  testi- 
mony in  detail  clearly  showing  a  condition 
calculated  to  lessen  his  capacity  to  work. 
His  testimony  that  be  was  regularly  earning 
a  given  wage  when  he  was  injured,  con- 
sidered in  connection  with  his  testimony 
showing  bow  long  after  the  accident  be  could 
perform  no  work  at  all,  was  to  be  taken  by 
the  Jury  as  proof  of  the  reasonable  value  of 
lost  time.  The  reasonable  value  of  lost  time 
In  the  particular  Instance  could  be  determined 
by  no  standard  of  greater  accuracy  than  that 
supplied  by  an  ascertainment  of  what  ap- 
pellee was  earning  immediately  preceding  the 
Injuries,  in  view  of  the  uncontradicted  proof 
that  he  was  an  unskilled  laborer,  dependent 
entirely  upon  manual  work.  The  physicians 
who  treated  him  gave  evidence  as  to  the  ex- 
tent of  the  injuries  and  suffering  totally  In- 
capacitating him  for  a  period,  and  they  also 
testified  that  the  injuries  were  permanent 
and  that  the  injured  members  would  never 
be  sound  again.  The  allegations  and  the  evi- 
dence, to  say  the  least,  were  sufficient  to 
supply  a  basis  of  damages  for  loss  of  time 
and  for  diminished  capacity  to  labor  In  the 
future,  and  hence  it  was  proper  for  the  court 
to  charge  the  Jury  that  In  estimating  the 
amount  of  damages,  If  any,  they  might  con- 
sider, among  other  elements  of  damage,  the 
reasonable  value  of  time  lost  on  account  of 
the  injuries,  and  also  appellee's  diminished 
capacity,  if  any,  to  labor  and  earn  money  In 
the  future. 

We  are  unable  to  say  that  any  error  Is 
presented  to  Justify  reversing  the  judgment, 
and  It  is  afUrmed. 
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SCRIPTURE   V.  SCRIPTURE.     (No.  8951.) 

(Court  of  Oivfl  Appeal*  of  Texas.    Dallas. 
May  28,  1921.) 

I.  Homestead  «=»t50(t)— Olvoroed  wife  as 
aaardlan  of  thoir  minor  ohllil  could  apply  to 
have  deoeased  husband's  homostead  sat  apart 
for  use  of  ohlld. 

While  a  divorced  wife  could  not  assert  any 
daim  to  the  homestead  of  her  deceased  hus- 
band, yet  she,  as  the  duly  constituted  guardian 
of  their  minor  daughter,  could  apply  to  the 
county  court  to  have  the  homestead  which  he 
occupied  at  the  date  of  his  death  set  apart  for 
the  occupation  and  use  of  such  minor. 

i.  Homeatead    «=»  1 42(1)— Decedent's    home- 
stead may  be  set  over  to  minor  daughter  liv- 
ing with  decedent's  divorced  wife. 
Vernon's   Sayles'  Ann.  Civ.  St.  1914,  art. 
8413,  provides  that  exempt  property  must  be 
set  apart  for  the  use  of  widow,  minor  children, 
and   unmarried  daughters   remaining  with  the 
family  of  the  deceased,  and  the  qualification 
"remaining  with  the  family"  does  not  apply  to 
minor  children,  so  that  a  minor  daughter  under 
custody  of  decedent's  divorced  wife  may  have 
the  use  and  occupation  of  the  homestead  set 
over  to  her. 

3.  Homestead  «=3l42(l)-<-Father  legally  bound 
for  child's  support  after  divorce  giving  cus- 
tody to  wife  so  that  such  minor  may  have 
homestead  set  apart. 

The  fact  that  decedent  was  single  when  he 
died  did  not  affect  the  right  of  a  minor  daugh- 
ter living  with  decedent's  divorced  wife  to  have 
the  homestead  set  aside  for  such  minor's  use, 
for,  notwithstanding  the  marriage  status  bad 
been  dissolved  by  the  divorce  decree,  and  the 
custody  of  the  child  awarded  to  tiie  mother, 
and  that  they  did  not  live  with  the  father,  yet 
he  was  legally  bound  for  the  child's  support. 

Appeal  from  District  Court,  Dallas  (comi- 
ty;  W.  r.  Wmtehurat,  Judge. 

Application  by  Mrs.  M.  E.  Scripture,  as 
guardian  of  tlie  person  and  estate  of  Ruth 
Scripture,  against  R.  C.  Scripture,  as  admin- 
istrator of  the  estate  of  R.  M.  Scripture,  de- 
ceased, for  allowance  for  the  support  of  said 
minor,  and  to  set  aside  deceased's  homestead 
to  such  minor's  use.  From  a  judgment  in 
favor  of  such  minor,  an  appeal  was  taken 
to  tbe  district  court,  which  cMiflrmed  tlie 
judgment  of  tbe  probate  court,  and,  bis  mo- 
tion for  new  trial  being  overruled,  tbe  ad- 
ministrator appeals.     Affirmed. 

Muse  &  Muse,  of  Dallas,  for  appellant 
Baskett  &  De  Lee,  of  Dallas,  for  appellee, 

TALBOT,  J.  The  nature  and  result  of  tbis 
suit  is  well  stated  In  tbe  brief  of  tbe  api>el- 
lant,  is  acceptable  to  tbe  appellee,  and  is  as 
follows: 

Administration  was  duly  taken  out  upon 
tbe  estate  of  R.  M.  Scripture,  deceased,  upon 
appUcatioa  tber^or  filed  August  10,  191S. 


R.  0.  Scripture  was  appointed  and  duly  qual- 
ified as  such  administrator.  On  January  24. 
1919,  Mrs.  M.  E.  Scripture,  guardian  of  the 
person  and  estate  of  Ruth  Scripture,  the 
minor  daughter  of  R.  M.  Scripture,  deceased, 
filed  application  in  tbe  probate  court  for  an 
allowance  for  tbe  support  of  said  minor,  and 
to  set  aside  tbe  homestead  of  R.  M.  Scripture, 
deceased,  to  said  minor.  The  administrator, 
on  February  28, 1919,  filed  answer  to  such  ap- 
plication, alleging,  among  other  things,  that 
on  February  16,  1913,  Mary  E.  Scripture  was 
decreed  a  divorce  from  R.  M.  Scripture,  and 
that  tbe  custody  of  said  minor  child,  Ruth 
Scripture,  was  awarded  to  her;  that  said 
Mary  E.  Scripture,  guardian  aforesaid,  and 
R.  M.  Scripture,  were  by  such  decree  of  di- 
vorce constituted  single  pers(»is;  that  long 
prior  to  such  decree  of  divorce  neither  she 
nor  said  cUld  bad  lived  upon  tbe  farm  con- 
stitutlng  tbe  alleged  estate  of  the  deceased, 
and  that,  continuously  since  tbe  decree  of  di- 
vorce, neither  have  lived  upon  the  land  claim- 
ed to  belong  to  said  estate ;  that  said  minor 
child,  under  said  decree,  was  not  a  constit- 
uent member  of  the  family  of  R.  M.  Scrip- 
ture, was  not  such  in  fact,  and  did  not  reside 
virlth  him  upon  said  land;  that  said  minor, 
Ruth  Scripture,  was  not  a  constituent  mem- 
ber of  the  household  or  family  of  R.  M. 
Scripture  continuously  for  long  prior  to  bis 
death,  and  under  her  legal  status  was  not 
entitled  to  tbe  rights  claimed.;  that  on  Au- 
gust 8,  1919,  the  probate  court  entered  its 
order  making  an  allowance  of  $500  to  tbe 
guardian  of  said  minor  as  and  for  support, 
and  setting  aside  S3Ji  acres  of  land  described 
in  the  Judgment  to  said  guardian  for  tbe  use 
and  benefit  of  said  minor,  Ruth  Scripture, 
during  her  minority,  or  so  long  as  ber  guard- 
ian may  be  permitted  to  so  occupy  and  use 
tbe  land  under  tbe  order  of  tbe  proper  court 
having  Jurisdiction  thereof;  and  tbe  admin- 
istrator was  directed  to  deliver  said  home- 
stead to  the  said  guardian  in  accordance 
with  the  Judgment,  to  which  Judgment  tbe 
administrator  in  open  court  duly  excepted, 
gave  notice  of  appeal  to  tbe  district  court  of 
Dallas  county,  and  duly  perfected  said  ap- 
peal. On  August  31,  1920,  upon  the  bearing 
of  the  cause  In  tbe  district  court,  the  Judg- 
ment of  the  probate  court  was  in  all  respects 
confirmed,  except  that  tbe  order  was  confined 
to  two  tracts  of  land,  26.5  acres  and  28  acres, 
tbe  other  tract  having  been  disposed  of  under 
a  vendor's  lien  note.  The  case  was  tried  up- 
on an  agreed  statement  of  facts  between  tbe 
parties,  and,  upon  motion  of  tbe  adminis- 
trator, tbe  court  filed  bis  findings  of  facts 
and  conclusions  of  law,  adopting  tbe  agreed 
statement  of  facts  as  his  findings  of  fact. 
Motion  for  new  trial  was  overruled,  and  ap- 
peal perfected  to  this  court. 

The  material  facts,  as  agreed  to  by  tbe 
parties  and  adopted  by  the  trial  court  as  bis 
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condoalans  of  fitct,  are  substantiaUy  as  fol- 
lows: B.  M.  Scripture  died  July  9,  1918,  his 
first  wife  having  died  prior  tbereta  In  1900 
or  1901,  subsequent  to  the 'death  of  bis  first 
wife,  B.  M.  Scripture  married  bis  second 
wife,  M.  E.  Scripture.  One  child,  Ruth 
Scripture,  was  the  fruit  of  the  second  mar- 
riage. She  was  bom  October  20,  1902.  B. 
M.  Scripture  and  bis  second  wife,  M.  K 
Scripture,  were  divorced  by  decree  of  the 
district  court  of  Dallas  county,  Tex.,  on  the 
15th  day  of  February,  1913,  and  by  said  decree 
the  custody  of  Ruth  Scripture  was  awarded 
to  ber  mother,  since  which  time  to  the  prea- 
eat  Ruth  has  resided  with  ber  mother  as  a 
member  of  the  famUy.  After  ber  father  and 
mother  were  divorced,  Ruth,  a  girl  about  18 
years  of  age  at  the  time  of  the  trial  of  this 
case,  never  resided  or  lived  with  her  father. 
At  the  time  of  bis  deatb  B.  M.  Scripture  re- 
sided upon  the  land  described  in  the  petition 
as  his  homestead,  and  by  the  agreem«it  of 
the  parties  said  land,  for  the  purposes  of  this 
appeal,  is  to  be  regarded  and  treated  as  the 
separate  estate  of  B.  M.  Scripture,  deceased. 
The  minor,  Buth  Scripture,  had,  at  the  time 
the  Judgment  ber^n  was  rendered,  no  pr<^ 
erty  save  and  except  such  Interest  as  she 
may  have  as  heir  to  the  estate  of  ber  father, 
B.  M.  Scripture.  She  is  living  with  and  has 
been  supported  by  ber  mother  since  said  de- 
cree of  cUvorce,  except  that,  during  the  life- 
time of  her  father,  he  from  time  to  time 
gave  or  sent  her  money.  Mrs.  M.  SI.  Scrip- 
ture had  no  property,  and  has  been  earning 
a  livelihood  by  her  own  labor,  receiving 
therefor  about  $20  per  week.  Xbe  education 
of  the  minor,  Buth,  has  been  borne  altogetb- 
er  by  her  mother,  and  she  is  "now  qualified 
to  enter  college." 

[1]  The  contention  of  the  appellant  Is  tbat 
a  decree  of  divorce  constitutes  the  husband 
and  wife  single  i)ersons,  and  that,  in  the  ad- 
ministration of  ber  father's  estate,  the  guard- 
ian of  the  minor  child  of  the  deceased  father 
Is  not  entitled,  where  the  father  and  mother 
of  said  minor  child  were  divorced  and  the 
custody  of  the  minor  child  decreed  in  said 
divorce  to  the  mother,  and  with  whom  said 
minor  child  resided  since  such  Judgment  as 
a  member  of  the  family  of  the  mother  to  the 
date  of  the  deatb  of  the  father,  and  where 
such  minor  child  had  never  resided  or  lived 
with  the  father  from  the  date  of  the  decree 
of  divorce  to  the  death  of  the  father,  to  have 
the  homestead  of  the  father,  his  separate 
property,  set  aside  for  tbe  use  and  benefit 
of  said  minor.  On  the  other  band,  the  ap- 
pellee contends  that  the  guardian  of  a  minor 
child  of  a  deceased  father  is  entitled  to  have 
the  homestead  of  the  deceased  father  set 
apart  to  the  minor  child,  notwithstanding  the 
father  and  mother  of  said  minor  child  were 
divorced,  and  the  care,  custody,  and  control 
of  said  child  bad  been  awarded  the  mother  in 
tbe  divorce  proceedings,  and  said  minor  child 
bad  thereafter  lived  with  her  mother,  and  was 
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not  living  with  the  father  at  tbe  time  of  bis 
death,  and  had  not  lived  with  ber  father  on 
said  homestead  since  said  divorce,  and  that 
it  is  not  essential  to  such  rigbt  that  either 
the  parent  was  married  at  the  time  of  death 
or  that  tbe  miifor  should  have  resided  with 
such  parent  at  the  time  of  the  latter's  death. 
We  think  tbe  contention  of  the  appellee  is 
substantially  correct,  and  that  the  Judg- 
ment should  be  affirmed.  Mrs.  M.  K.  Scrip- 
ture, having  been  divorced  from  ber  husband, 
conld  not  assert,  and  did  not  assert,  any 
-claim  for  herself  to  tbe  homestead  of  her  late 
husband,  B.  M.  Scripture.  Duke  v.  Beed,  64 
Tex.  713.  But  she  was  the  duly  constituted 
guardian  of  the  minor,  Buth  Scripture,  the 
daughter  of  herself  and  ber  said  husband, 
and  in  this  capacity  made  tbe  application  to 
the  county  court  to  have  the  homestead,  which 
be  was  occupying  at  tbe  date  of  bis  death, 
set  apart  for  the  use  and  occupation  of  their 
said  minor  child. 

[2]  It  is  made  perfectly  dear  by  our  C!on- 
stitu^n  and  the  adjudicated  cases  of  this 
state  upon  the  subject  that  it  is  not  necessary 
tliat  the  minor  child  reside  with  the  father  at 
the  time  of  his  death  to  entitle  it  to  a  right 
in  his  homestead.  By  article  3413,  Vernon's 
Sayles'  Civil  Statutes,  the  exempt  property 
must  be  set  apart  for  the  use  and  benefit  of 
three  distinct  classes  of  persons,  namely,  (1) 
the  widow,  (2)  minor  children,  and  (3)  un- 
married daughters  remaining  with  the  family 
of  the  deceased.  The  qualification,  "remain- 
ing with  the  family  of  the  deceased,"  applies 
only  to  the  third  class,  and  has  no  applica- 
tion to  the  second  class,  tbe  minor  children. 
That  tbe  minor  child  may  have  been  awarded 
by  tbe  court  In  a  divorce  proceeding  to  the 
custody  of  the  mother  makes  no  difference. 
The  Ck>nstitution  seems  "imperative  in  its 
command  that  tbe  homestead  shall  not  be 
taken  from  the  minor  children,  so  long  as 
their  guardian  may  be  permitted,  under  the 
order  of  the  proper  court  having  Jurisdiction, 
to  use  and  occupy  the  same."  E>ven  the 
fact  that  the  minor  children  are  residing 
with  their  mother,  who  has  a  homestead  in 
her  own  right,  does  not  destroy  their  right 
in  the  deceased  father's  homestead. 

[3]  Again,  as  argued  in  effect  by  the  ap- 
pellee, tbe  fact  tbat  the  deceased  father  was 
a  single  man  does  not  affect  the  question. 
Tbe  rights  of  tbe  minor  children  do  not  de- 
pend upon  such  status,  but  upon  their  rela- 
tion to  him  as  children,  notwithstanding  tbe 
marriage  of  the  father  and  mother  has  been 
dissolved  by  a  decree  of  court,  and  tbe  cus- 
tody of  tbe  children  has  been  awarded  to 
the  mother,  and  they  do  not  live  with  tbe  fa- 
ther, yet  the  father  is  legally  bound  for  their 
support  and  they  are  entitled  to  his  protec- 
tion. Creditors  have  no  right  to  have  sat- 
isfaction out  of  tbe  homestead  of  an  insolv- 
ent estate  which  descends  as  other  property 
subject  to  the  use  of  the  survivor  or  minor 
childroi  under  order  of  the  court. 
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The  concluslonB  we  have  reacbed  are  so 
thoroughly  supported  by  the  following  cases 
that  further  discussion  would,  It  seems,  serve 
no  useful  purpose.  Zapp  v.  Strohmeyer,  75 
Tex.  638,  13  S.  W.  9;  HaU  v.  Fields,  81  Tex. 
553,  17  S.  W.  82;  Speer  '&  Goodnight  v. 
Sykes,  102  Tex.  451,  119  S.  W.  86,  132  Am. 
St.  Rep.  896;  Shook  v.  Shook,  145  S.  W.  682; 
Hoefllng  V.  Hoetllng,  106  Tex,  350,  167  S.  W. 
210.  In  the  last-cited  case,  it  is  held  that 
our  laws  concerning  exemption  of  home- 
steads relate  to  both  solvent  and  to  insolvent 
estates. 

The  Judgment  is  affirmed. 


STATE  NAT.  BANK  OF  TEXARKANA  v. 
POTTER.    (No.  2437.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

July  1,  1921.    Rehearing  Denied 

July  2,  1921.) 

1.  Sales  ®s>l9l— Payee,  who  accepted  note*  by 
selling  them,  bound  to  ship  machinerjk 

Where  defendant  maker  of  notes  delivered 
them  to  the  agent  of  the  payee,  on  condition  the 
payee  would  accept  tbem  and  ship  by  a  given 
time  certain  machinery  purchased  by  the  maker, 
the  payee  accepted  the  notes  by  the  act  of  sell- 
ing them,  and  was  legally  bound  thereby  to  ship 
the  machinery. 

2.  Bills  and  notes  ®=»370— Want  or  failure  of 
consideration  not  defense  against  holder  In 
due  course. 

The  want  or  failure  of  consideration  of 
notes  is  not  available  as  a  defense  against  a 
bank,  which  took  them  without  notice  in  such 
respect  before  acquisition;  the  notes  at  the 
time  not  being  due. 

3.  Bills  and  notes  ^=356— Notes  not  void  be- 
cause maker  did  not  affix  revenue  stamps. 

Where  the  lack  of  federal  revenue  stamps 
on  certain  notes  was  rectified  before  they  were 
put  into  the  course  of  trade,  and  before  plain- 
tiff bank,  a  holder  in  due  course,  acquired  them, 
such  notes  are  not  void  merely  because  the 
maker  himself  did  not  affix  the  proper  stamps. 

4.  Bills  and  notes  ®=9342— Lack  of  cancella. 
tlon  of  revenue  stamps  on  transfer  to  holder 
In  due  course  not  a  circumstance  of  suspicion. 

The  mere  fact  that  federal  revenue  stamps 
on  certain  notes  were  not  marked  "Canceled"  at 
the  time  of  the  transfer  of  the  notes  to  plain- 
tiff holder  in  due  course  was  not  such  a  cir- 
cumstance of  suspicion  in  and  of  itself  as  to  put 
plaintiff  purchaser  of  the  notes  on  inqairy. 

Appeal  from  Smith  Ciounty  Court;  D.  R. 
Pendleton,  Judge. 

Suit  by  tha  State  National  Bank  of  Tex- 
arkana against  U.  A.  Potter.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Judg- 
ment reversed,  and  rendered  for  plaintiff. 

Will    D.    Pace,    of    Troup,    and    Bulloch, 
Ramey  &  Storey,  of  Tyler,  for  appellant. 
Brooks  &  Johnson,  of  Tyler,  for  appellee. 


LEVT,  J.  The  suit  Is  by  the  appellant  on 
promissory  notes  made  by  appellee  and  pay- 
able to  the  order  of  the  Williams  Mill  Man- 
ufacturing (Company.  Appellant  alleged  that 
it  acquired  the  notes  and  became  a  bona  fide 
owner  and  holder  of  same  in  due  course  of 
trade,  for  a  valuable  consideration,  before 
maturity  of  any  one  of  them.  The  appellee 
pleaded  that  the  notes  were  never  delivered 
to  the  Williams  Mill  Manufacturing  (Com- 
pany as  binding  obligations  at  the  time,  but 
were  conditionally  delivered ;  failure  of  con- 
sideration; and  the  Invalidity  of  the  notes 
for  lack  of  revenue  stamps  In  conformity 
with  law.  After  hearing  the  evidence,  the 
court  gave  a  peremptory  instruction  to  the 
Jury  to  return  a  verdict  in  favor  of  defend- 
ant, and  error  is  predicated  on  this  ruling. 

[1, 1]  The  evidence  conclusively  shows  that 
the  appellant  acquired  the  notes  before  ma- 
turity in  due  course  of  trade,  without  no- 
tice of  any  equities  between  the  maker  and 
the  payee.  It  does  appear  that  appellee  de- 
livered the  notes  to  the  agent  of  the  payee 
upon  a  condition  that  the  payee  would  ac- 
cept them  and  ship  the  machinery  by  a  giv- 
en time.  The  payee  did  accept  the  notes,  by 
the  very  act  of  selling  them,  and  was  legally 
bound  thereby  to  ship  the  machinery.  The 
payee  having  accepted  the  notes,  the  maker 
was  legally  entitled  to  make  claim  to  that 
amount  In  the  bankruptcy  proceedings.  The 
want  of  failure  of  consideration  of  the  notes 
Is  not  available  as  a  defense  against  appel- 
lant; there  being  no  evidence  that  it  had 
any  notice  in  that  respect  before  acquisition, 
the  notes  not  being  at  that  time  due.  The 
trial  court  seems  to  have  decided  as  a  mat- 
ter of  law,  influencing  the  peremptory  In- 
struction, that — 

"The  notes  were  invalid  and  nonnegotiable  at 
the  time  they  were  acquired  by  plaintiff,"  be- 
cause they  "were  not  stamped  with  the  revenue 
stamps  by  the  defendant,  nor  by  his  authority, 
as  required  by  the  act  of  Congress  requiring 
revenue  stamps  to  be  affixed  and  canceled  by 
the  maker." 

The  only  evidence  Introduced  at  the  trial 
with  reference  to  the  stamping  of  the  notes 
was  the  testimony  of  appellee,  as  follows : 

"The  notes  were  not  stamped  with  revenue 
stamps  at  the  time  I  signed  and  turned  them 
over  to  the  agent  of  the  Williams  Mill  Manu- 
facturing Company,  and  were  not  canceled  at 
that  time,  as  they  had  not  been  sent  in  and 
approved  by  the  company,  and  were  to  be  sent 
back  to  the  bank  at  Troup.  They  never  were 
sent  back  to  me  to. stamp,  and  I  never  did  put 
revenue  stamps  on  them,  nor  authorise  any  one 
else  to  do  so.  The  stamps  that  are  now  on 
the  notes  were  not  put  there  by  me,  or  with 
my  knowledge  or  consent,  and  the  initials  and 
cancellation  written  on  them  is  not  my  hand- 
writing. The  initials  written  on  the  stamps  are 
'V.  A.  P.' " 
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[3,4]  It  appears  that  these  stamps  were 
on  the  notes  at  the  time  the  appellant  ac- 
quired them,  but  the  letters  "V.  A.  P."  were 
apparently  written  on  the  stamps  at  a  date 
later  than  that  of  acquisition.  Clearly  the 
lack  of  the  stamps  was  rectified  before  the 
notes  were  put  into  the  coursfe  of  trade  and 
before  appellant  acquired  them,  and  the 
notes  are  not  void  merely  because  the  maker 
himself  did  not  aflSx  the  stamps.  Failure  on 
the  part  of  any  maker  to  affix  stamps  is  a 
personal  punishment  to  him.  The  law  does 
not  make  the  notes  void  because  the  owner 
has  not  affixed  the  stamps,  if  the  stamps  are 
finally  on  the  notes  by  the  time  they  are  dis- 
posed of  in  the  due  course  of  trade.  And  the 
mere  fact  that  the  stamps  on  the  notes  were 
not  marked  or  canceled  at  the  time  of  the 
transfer  would  not  be  such  a  circumstance  of 
suspicion,  in  and  of  itself  alone,  as  to  put 
the  purchaser  upon  inquiry. 

The  judgment  is  reversed,  and,  as  it  ap- 
pears conclusively  that  the  plaintiff  was  a 
bona  fide  purchaser  for  value  without  no- 
tice. Judgment  is  here  rendered  in  favor  of 
plaintiff  for  the  debt  sued  for,  interest,  and 
with  costs  of  the  trial  court  and  of  this  ap- 
peal. 


COBB  et  al.  V.  J.  W.  ALLEN  &  BRO. 
(No.  2434.) 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Jnly  1,  1921.    Behearins  Denied  July  2, 

1921.) 

1.  Mechanics'  Hens  «=>3 1 5— Contractor's  bond 
held  not  available  to  materialmen. 

Where  building  contract  did  not  provide  for 
the  payment  of  materialmen,  and  where  the 
contractor's  bond  was  not  on  its  face  made  for 
the  benefit  of  materialmen,  a  materialman  could 
not  recover  on  such  bond,  notwithstarding  Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  5623a,  pro- 
viding that  the  contractor's  bond  shall  be  con- 
ditioned for  the  payment  of  materialmen,  and 
authorizing  the  materialmen  to  sue  on  such 
bond,  since  such  statute  means  merely  that  if 
the  owner  shall  contract  with  the  contractor  to 
have  the  contractor  pay  materialman,  and  shall 
give  a  bond  for  the  performance  of  the  terms 
of  such  contract,  the  materialman  has  the  right 
to  sne  on  the  bond,  regardless  of  whether  the 
terms  of  the  bond  so  specified. 

2.  Constitutional  law  <S=9276— Mechanics'  Hens 
€=:73I3— Statute  relating  to  contractor's  bond 
held  void  as  Interference  with  the  right  to 
contract. 

Vernon's.  Ann.  Civ.  St.  Supp.  1918,  art. 
5623a,  providing  that  a  contractor's  bond  shall 
be  conditioned  for  the  true  and  faithful  per- 
formance of  the  contract  and  the  payment  of 
all  subcontractors,  laborers,  mechanics,  and  ma- 
terialmen, and  that  such  subcontractors  and 
materialmen  shall  have  the  right  to  sue  on  the 
bond,  regardless  of  whether  their  daims  are 
secured  by  any  lien,  held  void,  as  an  unwarrant- 
ed interference  with  the  right  to  contract. 


ALI.KN  &  BRO.  829 

S.W.)  ' 

Appeal  from  District  Court,  Red  River 
County;    Ben  H.  Denton,  Judge. 

Suit  by  J.  W.  Allen  &  Bro.  against  Geo. 
T.  Cobb,  C.  M.  Godwin,  B.  J.  Johnson,  and 
H.  B.  Johnson  on  a  contractor's  bond.  Judg- 
ment for  plaintiffs,  and  the  sureties  on  the 
bond  appeal.  Reversed  as  to  Geo.  T.  Cobb, 
surety,  and  affirmed  as  to  other  defendants. 

T.  T.  Thompson,  of  ClarksviUe,  for  appel- 
lants. 

Austin  S.  Dodd,  of  ClarksviUe,  for  appel- 
lees. \ 

LEVT,  J.  Godwin  &  Johnson,  contractors, 
entered  into  a  written  contract  with  Mrs. 
J.  C.  Barton  to  erect  a  residence  for  her 
In  accordance  with  certain  plans  and  speci- 
fications, furnishing  all  material  and  labor 
for  same.  The  contract  price  was  $11,750,  to 
be  paid  In  partial  payments  as  the  progress 
of  the  work  required,  the  owner  to  reserve 
until  final  completion  and  acceptance  of  the 
building  20  per  cent,  of  the  contract  price. 
The  contractors  executed  the  following  bond 
with  Sfuretles: 
"The  State  of  Texas,  County  of  Red  River. 

"Know  all  men  by  these  presents:  That  we, 
C.  M.  Godwin  and  Beacher  Johnson  of  the  city 
of  Denton,  Texas,  and  the  city  of  McKinncy, 
'Texas,  respectively,  do  hereby  and  herein  ac- 
knowledge ourselves  as  principals  together  vrith 
the  other  signers  hereto  as  sureties  held  and 
firmly  bound  unto  Mrs.  J.  C.  Barton  of  the  city 
of  ClarkEville,  Texas,  in  the  sum  of  $2,000.00, 
two  thousand  dollars,  for  the  payment  of  which 
well  and  truly  to  be  made  we  bind  ourselves 
severally  and  collectively,  our  heirs,  executors 
and  administrators,  firmly  by  these  presents. 

'The  condition  of  the  above,  obligation  are 
such  that  as  the  above  bonnden  Godwin  &  John- 
son have  this  day  entered  into  contract  with  the 
said  Mrs.  J.  C.  Barton  for  the  erection  of  cer- 
tain residence  building  in  accordance  with  plans 
and  specifications  mentioned  in  said  contract, 
now  if  the  said  Godwin  &  Johnson  shall  faith- 
fully carry  out  this  contract  to  the  full  and 
complete  satisfaction  of  the  said  Mrs.  Barton, 
then  this  obligation  shall  become  null  and  void, 
otherwise  to  remain  in  full  force  and  effect. 

"Witness  onr  bands  and  seals  this  day 

of  April,  A.  D.  1919. 

"[Signed]    Godwin  &  Johnson,  Principals. 

IScal.] 
"[Signed]    H.  B.  Johnson, 
"[Signed]    Geo. T.  Cobb,  Sureties.    [Seal.]"' 

The  appellee,  a  mercantile  firm,  furnished 
certain  material  to  the  contractors,  which 
was  used  by  them  in  erecting  the  residence. 
The  contractors  failed  to  pay  for  the  ma- 
terial, and  the  appellee  (the  seller)  brought 
this  suit  for  the  amount  of  the  debt  against 
them  and  the  sureties  on  their  bond.  The 
court  rendered  Judgment  againart  all  the 
defendants;  and  the  sureties  on  the  bond 
appeal,  claiming  that  they  are  not  liable  be- 
cause the  bond  Is  not  a  statutory,  but  a  com- 
mon-law, bond. 
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[1]  The  contract  does  not  provide  for  the 
payment  of  materialmen,  and  the  bond  on  Its 
face  Is  not  made  for  the  benefit  of  material- 
men. The  payment  of  materialmen  Is  not 
a  part  of  the  contractual  obligation  of  the 
parties.  It  Is  evident,  then,  tliat  the  con- 
tract and  the  bond  are  In  the  form  we  find 
them,  l>ecause  the  parties  merely  elected  to 
so  contract,  and  not  for  the  reason  that  they 
undertook  to  .follow  the  statute  or  stipulate 
in  respect  to  it.  In  order  to  hold,  then,  that 
the  bond  is  made  for  the  benefit  of  material- 
men, and  that  they  c«uld  recover  on  it, 
Vernon's  Ann.  Civ.  St  Supp.  1918,  article 
5623a,  would  have  to  be  read  into  the  con- 
tract, if  it  can  legally  be  injected  into  it. 
It  is  not  thought  that  the  act  intends  to  make 
/B  contractual  obligation  for  the  parties  that 
they  did  not  contract  thems^ves.  The  act, 
properly  construed,  means  only  that  If  the 
owner  shall  contract  with  the  contractor  to 
have  the  latter  pay  all  materialmen  and  to 
give  a  bond  for  the  performance  of  the  terms 
of  the  contjract,  tlien  such  contract  obliga- 
tion to  pay  all  materialmen  Inures  also  to 
the  benefit  of  materialmen,  and  they  have 
the  right  to  sue  on  the  bond  regardless  of 
whether  or  not  the  terms  or  wording  of  the 
bond  so  specify.  And  It  would  be  a  suffi- 
cient answer  to  appellee's  claim  that  there 
is  not  any  such  voluntary  agreement  of  the 
parties.  That  such  is  the  fact  sufficiently 
appears  from  the  language  of  the  contract 

[2]  But  another  distinct  ground  exists  In 
the  case  for  denying  a  recovery  against  the 
sureties  on  the  bond.  This  article  of  the 
statute  has  been  held  unconstitutional  as  an 
unwarranted  interference  with  the  right  to 
contract  Hess  v.  Denman  T^br.  Co.,  218  S. 
W.  162,  writ  of  error  denied  by  Supreme 
Court  (see  Williams  v.  Baldwin  [Com.  App.] 
228  S.  W.  at  page  557).  If  this  article  of 
the  statutes  which  it  Is  claimed  governs 
the  contract  and  the  rights  of  the  parties 
In  the  bond,  'whether  actually  incorporated 
into  the  writing  or  not,  as  invalid,  then  such 
law  cannot  be  made  a  part  of  such 
contracts.  It  Is  <mly  a  valid  statute  regu- 
lating contracts  which  is,  by  its  own  force, 
read  into  and  made  a  part  of  such  contracts. 
It  is  otherwise  as  to  invalid  statutes.  Pro- 
i-isions  cannot  legally  be  forcibly  inserted 
into  contracts  In  obedience  to  an  unconstitu- 
tional statute  demanding  their  insertion.  In 
Bailway  Oo.  v.  State,  100  Tex.  420,  100  S. 
W.  766,  the  Supreme  Court  said: 

"If  the  statute  involved  in  this  litigation  is 
invalid,  then  the  fact  that  the  proceedings  in 
the  court  are  regular  will  not  constitute  it  due 
process  of  law,  by  which  the  penalties  denounc- 
ed against  the  railroad  company  would  be  en- 
forced." 

This  ruling  of  the  Supreme  Court  is  in 
effect  that  if  a  statute  is  unconstitutional 


in  any  respect  any  attempt  to  oifoice  it 
would  be  an  infringement  of  the  "due  pro- 
cess" provisiou. 

The  judgment  as  to  the  surety  George  T. 
Cobb  is  reversed,  and  judgment  Is  here  ren- 
dered in  his  favor,  with  all  costs  of  appeal 
and  all  costs  incurred  by  him  in  the  trial 
court,  and  against  appellees.  The  defend- 
ants C.  M.  Godwin,  B.  J.  Johnson,  and  H.  B. 
Johnson  not  appealing,  the  judgment  against 
them  will  remain  undisturbed. 


WILSON  V.  WILSON.     (No.  6345.) 

(Court   of  Civil   Appeals   of  Texas.     Austin. 

April  20,  1921.     Behearing  Denied 

June  8,  1921.) 

1.  DIvoroe  «s>223— Awardlag  of  attoney't  foe 
discretionary  with  trial  ooort. 

In  a  proper  case  the  trial  court  has  au- 
thority to  render  judgment  in  favor  of  the  wife 
for  attorney's  fee,  but  the  right  thereto  is  a 
matter  largely  witiiin  the  discretion  of  the 
trial  court 

2.  Divorce  ®=>223— Refusal  to  award  wife  at- 
torney's fee  held  not  abase  of  discretion. 

Where  wife  was  given  the  only  property 
owned  by  the  husband  and  wife  for  the  purpose 
of  providing  necessaries  for  herself  and  minor 
children  placed  in  lier  custody,  and  the  payment 
of  expenses  and  costs  incurred  by  her  in  con- 
nection with  divorce  suit,  and  wliere  the  hus- 
band was  in  bad  health  and  it  was  uncertain 
as  to  when  he  would  regain  his  health  suffi- 
cient to  earn  his  Uveiihood,  refusal  to  award 
wife  an  attorney's  fee  held  not  an  abuse  of 
discretion. 

Appeal  from  District  Court,  McLennan 
County;  H.  M.  Bichey,  Judge. 

Suit  by  W.  J.  Wilson  against  Vlrgie  Bell 
Wilson,  in  which  defendant  filed  a  cross- 
action.  From  judgment  for  defendant  on  her 
cross-action  giving  her  insufficient  relief,  she 
appeals.    Affirmed. 

B.  Li  Henderson,  of  Waco,  for  appellant 
Witt  Terrell  &  Witt  of  Waco,  for  appel- 
lee. 


JENKINS,  J.  This  was  a  suit  by  appellee 
against  appellant  for  divorce.  Appellant  filed 
a  cross-action,  asking  for  divorce,  custody  of 
minor  children,  and  partition  of  community 
property.  Judgment  was  rendered  in  favor 
of  appellant  on  her  cross-action,  awarding  to 
her  the  custody  of  the  children  and  the  use 
of  all  community  property,  but  denying  her  an 
attorney's  fee.  This  appeal  Is  from  the  Judg- 
ment of  the  court  denying  such  attorney's 
fee. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  the  trial  court  filed  the  fol- 
lowing findings  of  fact  and  conclusions  of 
law: 
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"(1)  I  find  tluit  apon  the  date  of  the  trial  of 
this  case  that  plaintiff  was  confined  in  a  aani- 
tarium  and  did  not  tegtifr,  and  that  upon  the 
testimony  of  the  defendant  given  at  the  trial 
she  was  entitled  to  a  divorce  upon  her  cross- 
action,  and  as  to  this  there  was  no  contest  by 
the  plaintiff,  that  the  employment  of  an  at- 
torney by  defendant  to  represent  her  was  nec- 
essary, and  that  the  defendant  personally 
ai^reed  to  pay  her  attorney  a  reasonable  fee, 
and  that  a  reasonable  fee  would  be  $200,  and 
that  she  employed  as  her  attorney  B.  L.  Hen- 
derson, who  acted  in  good  faith. 

"(2)  I  find  that  the  plaintiff  and  defendant 
are  the  father  and  mother  of  five  children,  and 
that  it  is  to  the  best  interest  of  the  three  minor 
children,  aU  being  girls,  to  wit,  Mabel  Wilson, 
Itho  Wilson  and  Myra  Wilson,  that  they  be 
awarded  to  the  care  and  custody  of  the  defend- 
ant, Virgie  Bell  Wilson. 

"(3)  I  find  that  the  only  property  owned 
by  the  plaintiff  and  defendant  consists  of  the 
following  community  property:  A  bouse  and 
lot  sitnated  at  No.  1037  Taylor  street,  of  the 
approximate  value  of  $2,500,  constituting  the 
homestead  of  plaintiff  and  defendant;  a  bouse 
and  lot  situated  at  301  Matthew  street,  Hills- 
boro,  Hill  county,  Tex.,  of  the  approximate 
value  of  $1,000;  household  and  kitchen  furni- 
ture of  the  approximate  value  of  $500. 

"(4)  I  find  that  the  plaintiff,  W.  J.  Wilson, 
is  about  55  years  of  age,  about  20  years  older 
than  the  defendant,  Virgie  Bell  Wilson;  that  he 
has  been  for  some  time  in  bad  health,  and  for 
the  past  several  weeks  confined  in  a  sanitarium 
tor  the  benefit  of  his  health,  and  was  upon  the 
date  of  the  trial  of  this  case  confined  in  said 
sanitarium,  that  on  account  of  his  poor  health 
he  has  been  unable  to  earn  a  livelihood  for 
several  weeks,  and  that  it  is  uncertain  as  to 
when  he  will  regain  his  health  sufficient  to  earn 
a  livelihood. 

"(5)  I  find  that  the  defendant,  Virgie  Bell 
Wilson,  is  a  woman  of  approximately  35  years 
of  age,  and  in  good  health  and  in  every  way 
competent  to  earn  a  livelihood,  and,  with  the 
aid  of  the  use  of  the  community  property  set 
apart  to  her,  able  to  pay  a  reasonable  fee  to 
the  attorney  employed  by  her  to  represent  her 
in  this  suit. 


"Condusions  of  Law. 
I 

"(1)  I  conclude  that  the  defendant  is  entitled 
to  a  divorce  on  her  cross-action. 

"(2)  I  conclude  that  it  is  to  the  best  inter- 
ests of  the  minor  children  that  they  be  awarded 
to  the  care  and  custody  of  the  defendant. 

"(3)  I  conclude  that  it  is  proper  and  equita- 
ble that  the  entire  community  property  <tf  the 
plaintiff  and  defendant  should  be  and  by  judg- 
ment it  is  set  apart  for  the  use  of  the  defend- 
ant in  providing  for  the  necessaries  for  herself 
and  minor  children  and  the  payment  of  expens- 
es and  costs  incurred  by  her  in  connection  with 
this  suit,  and  tiiat  it  would  be  inequitable  to 
charge  the  plaintiff  with  th«  attorney's  fees 
incurred  By  the  defendant." 

We  approve  tbese  findings  of  fact,  and 
ad(9t  tbem  as  our  own. 
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Opinion. 

[1,  2]  In  a  proper  case  the  trial  court  has 
authority  to  render  Judgment  In  favor  of  the 
wife  for  an  attorney's  fee  when  sued  for  a 
divorce.  However,  the  right  to  such  attor- 
ney's fee  is  a  matter  largely  within  the  dis- 
cretion of  the  trial  court.  There  Is  no  stat- 
ute requiring!  Judgment  for  such  attorney's 
fee.  We  do  not  think  that  the  trial  court 
abused  its  discretion  in  its  Judgment  in  this 
case.  We  approve  the  trial  court's  amcJu- 
sl<Hts  of  law. 

Finding  no  error  (tf  record,' the  Judgment 
of  the  trial  court  is  afiSrmed, 

Affirmed. 


LOBIT  et  al.  V.  OOLEN  et  al.    (No. 


Jl.) 


(Court  of  CivO  Appeals  of  Texas.    Beaumont. 

May  25,  1921.    Behearing  Denied 

June  15,  1921.) 

I.  Landlord  and  tenant  €=966(2)  —  Landlord 
held  not  charged  with   notice  of  change  of 
possession  from  tenants  at  will  to  their  for- 
mer agent. 
Where  persons  in  possession  of  land  as 
tenants  at  will  discontinued  their  ranch  busi- 
ness, and  soon  afterwards  gave  one  formerly  in 
actual    possession    as    their    agent   the   wires 
and  posts  in  a  fence  constructed  by  them,  and 
he    thereafter    rebuilt    the    fence,    using    such 
posts  and  wires,  the  landlord  heH  not  charged 
with  constructive  notice  that  there  had  been 
any  change  in  the  possession  where  the  ten- 
ants never  surrendered  the  possession. 


2.  Landlord  and  tenant  <8=>66(3)— Agent  of 
tenants  at  will  held  charged  with  notice  of 
landlord's  rights. 

One  in  actual  possession  of  land  for  four 
years  as  the  agent  of  persons  who  were  merely 
tenants  at  will  was  charged  with  constructive 
knowledge  of  the  facts  and  conditions  of  their 
entry,  though  he  did  not  know  to  whom  the 
land  belonged,  as  respected  his  right  to  hold 
adversely  to  the  landlord. 

3.  Landlord  and  tenant  9=>66(3)— Agent  of 
tenants  at  will  held  tp  stand  In  employer's 
shoes,  and  not  entitled  to  dalm  adversely 
until  landlords  bad  notice. 

Where  tenants  at  will  of  land  used  in  their 
stock  business  discontinued  their  business,  but 
did  not  surrender  possession,  but  afterwards 
gave  the  posts  and  wire  in  their  fence  to  their 
former  agent,  who  had  been  in  actual  posses- 
sion, and  he  rebuilt  the  fence,  inclosing  part 
of  the  land  with  other  land  of  his  own,  he  stood 
in  his  former  employers'  shoes,  and  occupied 
the  relation  of  tenant  at  will  to  the  landlord, 
and  his  possession  could  not  be  adverse  to  the 
landlord  until  the  landlord  had  actual  or  con- 
structive knowledge  of  his  adverse  claim. 

Appeal  from  District  Court,  Harris  (Joun- 
ty;   W.  E.  Montelth,  Judge. 
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Action  by  J.  Lobtt  and  others  against  I. 
S.  Dolcn  and  otbers.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Beversed  and 
rendered. 

Maoo  &  Minor  Stewart  and  B.  W.  Houk, 
all  of  Houston,  for  appellants 

Campbell,  Myer  &  Freeman  and  Sewall 
Myer,  all  of  Houston,  for  appellees. 

WALKEB,  J.  As  applicable  to  this  ap- 
peal, we  adopt  tbe  statement  made  by  Judge 
Graves  on  a  former  appeul  of  tbls  case  (Do- 
len  V.  Loblt,  207  S.  W.  143).  which  la  as  fol- 
lows: 

"Appellees  sued  appellants  in  the  court  be- 
low in  trespass  to  try  title  to  recover  587.85 
acres  of  land  in  the  J.  W.  Moody  survey,  in 
Harris  county,  Tex.  Among  other  pleas,  the 
latter  set  up  their  claim  to  the  land  under  the 
statute  of  10  years'  limitation. 

"At  the  dose  of  the  evidence,  upon  motion 
of  appellees,  the  court  peremptorily  instructed 
a  verdict  in  their  favor,  upon  which  judgment 
was  duly  entered,  and  appellants  present  this 
appeaL 

"A  number  of  assignments  of  error  are  urged, 
differing  in  form  and  manner  of  statement,  but 
all  directed  against  the  court's  action  in  giving 
the  peremptory  instruction.  The  main  con- 
tention is  that  the  question  of  whether  or  not 
appellants'  possession  and  occupancy  of  the 
land  was  as  tenants  of  appellees,  or  of  those 
who  held  under  the  appellees  was  one  of  fact 
for  the  jury  to  determine  under  all  of  the  evi- 
dence, and  should  not  have  been  taken  from 
them  by  the  court.  This  contention,  we  think, 
is  easily  correct,  without  giving  to  the  evidence 
what  seems  to  us  to  be  its  full  force.  As  we 
read  the  statement  of  facts,  it  was  well-nigh, 
if  not  Indeed  conclusively,  established  that  no 
such  tenancy  existed,  and  that  the  independent 
adverse  possession  of  the  land  by  the  Dolens 
began  early  in  1898  and  continued  uninterrupt- 
edly down  until  the  time  of  the  trial;  but  tJiis 
court  Is  not  asked  to  render  judgment  in  favor 
of  appellants,  their  sole  complaint  being  that 
the  court  below  erred  in  taking  the  case  from 
the  jury.  Accordingly,  we  merely  sustain  so 
much  of  tbe  various  assignments  as  presents 
that  error,  and  reverse  and  remand  the  cause 
for  another  trial. 

"The  issue  of  tenancy  referred  to  arose  out 
of  the  following  transactions  between  and 
among  the  various  persons  interested: 

"In  1889  or  1890,  J.  C.  Hutcheson  and  1.  B. 
Baker  began  the  conduct  of  a  partnership  cat- 
tle business  near  Cypress,  in  Harris  county, 
keeping  itheir  cattle  and  horses  in  pastures 
known,  respectively,  as  the  H.  R.  pasture,  the 
big  pasture,  the  Eelley  hill  pasture,  and  the 
pony  pasture;  the  last  named  being  used  ex- 
clusively for  cow  ponies.  From  1891  or  1892 
to  about  June,  1895,  appellant  I.  S.  Dolen 
worked  for  the  firm  of  Hutcheson  &  Baker 
as  their  ranch  foreman,  looking  after  and  car- 
ing for  their  stock  in  these  different  pastures; 
they  furnished  him  while  engaged  in  their 
services  the  Rock  Roberts  house  to  live  in.  In 
1890,  the  597.85  acres  in  controversy,  togeth- 
er with  other  lands,  was  inclosed  by  Hutcheson 
&  Baker  in  what  was  thus  known  as  the  pony 
pasture,  under  consent  to  them  that  it  might 


be  BO  inclosed  from  M.  Levy  and  J.  Lobit, 
predecessors  of  appellees  in  title  thereto;  no 
rest  being  paid  them  for  the  privilege. 

"Hutcheson  A  Baker  sold  all  their  partner- 
ship cattle  in  1894,  delivered  them  in  the  spring 
of  1895,  and  immediately  dissolved  their  part- 
nership; both  members  going  out  of  the  cattle 
business.  A  few  cow  ponies  may  have  been 
left  over;  but,  after  thus  selling  their  stock, 
the  firm  had  but  a  single  transaction,  which 
was  to  fatten  some  beeves,  closing  that  out  in 
March,  1896.  The  firm  did  not  use  the  pony 
pasture,  in  which  was  Included  the  land  in  con- 
troversy, after  the  delivery  of  their  stock  in 
the  spring  of  1895,  and  soon  thereafter  a 
prairie  fire  almost  completely  destroyed  its  east 
string  of  fence,  and  seriously  damaged  tbe  . 
west  string.  L  S.  Dolen  ceased  working  for 
the  firm  of  Hutcheson  &  Baker  in  June,  1895, 
and  Baker  died  in  Jime,  1886,  just  before  his 
death  giving  Dolen  his  interest  in  the  wire  i 
and  posts  as  this  fire  bad  left  in  the  east  string 
of  the  pony  pasture  fence.  J.  O.  Hutcheson, 
the  other  member  of  the  firm,  subsequently 
gavs  Dolen  his  interest  also  in  the  remnants 
of  wire  and  posts  left  in  this  fence  after  the 
fire.  Neither  Hutcheson  nor  Baker  knew  what 
use  Dolen  intended  to  make  of  these  remnaata 
of  posts  and  wire,  neither  gave  him  consent 
to  take  or  use  any  part  of  the  Moody  land,  nei- 
ther knew  that  he  had  any  intention  of  fenc- 
ing or  using  any  of  it,  and  according  to  the 
testimony  of  Dolen,  it  lay  out  on  the  commons, 
unfenced,  and  used  by  the  public  generally  for 
over  two  years  subsequent  to  the  fire  following 
their  discontinuance  of  its  use;  but  early  in 
1808 1.  S.  Dolen  having  in  the  meantime  bought 
87^!  acres  in  the  Roberts  survey  to  tbe  south, 
and  175  acres  in  the  Gary  and  Barrow  surveys 
to  the  east  and  south  of  the  pony  pasture  as 
constructed  and  maintained  by  Hutcheson  & 
Baker,  built  a  substantial  three-strand  barbed 
wire  fence  so  as  to  inclose  within  it  tbe  597.85 
acres  in  controversy  snd  the  87%  and  175  acre 
tracts  thus  purchased  by  him.  While  in  doing 
this  he  used  such  posts  and  wire  of  the  old 
Hutcheson  &  Baker  fence  around  their  pony 
pasture  as  were  fit  for  the  purpose,  and  sub- 
stantially followed  its  lines  along  the  north  and 
part  of  the  east  sides,  he  extended  its  south 
and  east  strings  in  order  to  include  the  three 
additional  tracts  he  had  purchased,  and  drew 
in  its  west  string  to  the  line  between  the  Mer- 
ritt  and  the  Moody  surveys,  thus  comprising 
within  what  was  thereafter  generally  known 
in  that  community  as  'Dolen's  pasture,'  in  all 
860.S5  acres,  as  against  687.85  acres  of  tbe 
Moody  only  as  used  by  Hutcheson  &  Baker. 

"Dolen  testified,  and  in  all  essential  features 
he  was  corroborated  by  other  witnesses,  that 
from  and  after  the  fixing  up  of  this  new  fence 
by  himself,  though  never  having  known  who 
owned  it,  he  intended  to  and  did  claim  the 
Moody  587.85  acres  openly  and  notoriously 
against  the  world;  that  he  continuously  kept, 
used,  and  occupied  it  for  the  operation  of  his 
dairy  business  until  the  date  of  this  trial,  at 
all  times  maintaining  his  fences  and  gates  np 
and  closed,  and  keeping  his  stock  within  and 
other  people's  stock  out  of  it,  bsvinc  actually 
lived  on  the  adjoining  Gary  160  acres  since 
1900;  that  Hutcheson  ft  Baker  not  only  had 
nothing  whatever  to  do  with  his  so  taUn( 
i  possession  of  and  oceupying  tbe  Moody  land. 
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by  any  agreement  with  bim,  or  otherwise,  bat 
neither  of  them  knew  of  it." 

On  the  trial  from  which  this  appeal  la 
prosecuted,  Dolen's  limitation  claim  was  sutv 
mltted  to  the  Jury,  and,  on  their  answer, 
Judgment  was  entered  In  bis  favor  for  the 
land  In  controversy.  In  addition  to  the 
statement  as  made  by  Judge  Graves,  we  give 
the  following  additional  fact  from  this  rec- 
ord. 

On  the  20th  of  May,  1901,  Captain  Hutcbe- 
son  wrote  Mr.  Levy  the  following  letter: 

"Houston,  Texas,  5—20-1901. 
"Mr.  M.  M.  Levy,  Galveston,  Texas— Dear 
Sir:  Yours,  requesting  me  to  remove  fence 
from  your  land  on  which  it  was  constructed 
by  Mr.  I.  B.  Baker,  received  and  contents 
noted.  We  are  ready  to  comply  with  your  re* 
quest  within  a  reasonable  time,  but  as  the 
writer  did  not  have  anything  to  do  with  the 
erection  of  this  fence,  and  does  not  know  ex- 
actly how  it  lies  on  your  land,  will  you  be  kind 
enough  to  give  me  a  rough  plat  of  the  same, 
so  that  I  shall  know  exactly  how  to  conform  to 
your  wishes?  You  will  recollect  that  Mr. 
Baker,  who  is  now  dead,  was  the  managing 
member  of  the  firm,  Hutcheson  &  Baker,  in 
the  cattle  business,  is  the  reason  that  I  make 
this  request. 

"Very  truly  yours, 
"Wc    J.  0.  H.      [Signed]    J.  O.  HutcAeson." 

Captain  Hutcheson  knew  nothing  of  the 
drcumstances  under  which  the  land  in  con- 
troversy was  fenced,  and  In  writing  this  let- 
ter had  in  mind  other  lands  oC  Loblt  and 
Levy  held  under  fence  by  the  Hutcheson  & 
Baker  partnership.  The  land  in  controversy 
was  held  under  contract  made  hy  Mr.  Baker 
with  Lobit  and  Levy,  for  the  Hutcheson  & 
Baker  partnership.  Mr.  Levy  replied  to  this 
letter  bb  follows: 

"Galveston,  Texas,  May  21,  1901. 

"Mr.  J.  C.  Hutcheson,  Houston,  Texas— Dear 
ffir;  Yours  of  the  20th  inst.  duly  received. 
Until  we  will  have  made  sale,  we  will  not  ask 
yon  to  remove  the  fence.  When  we  do  ask 
you,  we  wlU  get  the  field  notes  and  give  same 
to  you.  Yon  will  understand  that  we  have  no 
desire  to  molest  you,  nor  cause  you  any  unnec- 
essary expense,  but  of  course  if  we  make  sale, 
it  will  be  necessary  to  remove  the  fence,  unless 
the  party  buying  will  be  willing  to  allow  you 
to  keep  it  there.  [Signed]    M.  M.  Levy." 

We  are  unable  to  distinguish  this  case  on 
its  facts  from  West  Lumber  Co.  v.  Sanders, 
225  S.  W.  828,  an  opinion  by  this  court  on 
which  the  Supreme  Court  denied  writ  of 
error. 

[1]  HntCheson  &  Baker  were  tenants  at 
will  of  Lobit  and  Levy.  As  such  tenants, 
they  never  surrendered  the  possession  thus 
given  to  their  landlords,  though  they  dissolv- 
ed their  partnership,  and  did  not  repair  the 
fences  after  they  were  partly  destroyed  by 
Are.  There  was  never  a  time,  subsequent  to 
their  original  entry,  in  which  they  could 
231  S.W.-C8 


have  been  called  trespassers  had  they  enter- 
ed on  this  land.  Lobit  and  Levy  did  not 
know  that  the  partnership  bad  abandoned 
the  possession.  In  fact,  they  thought  that 
Hutcheson  &  Baker,  as  such  tenants  at  will, 
were  holding  possession  in  their  name  during 
all  these  years.  Nor  are  the  circumstances 
in  this  record  sufficient  to  give  them  con- 
structive notice  of  that  fact.  During  the 
years  that  Hucheson  &  Baker  held  the  land, 
Dolen  was  their  agent,  actually  in  the  pos- 
session and  control  of  the  land.  Had  Loblt 
and  Levy  gone  upon  the  land  during  the ' 
years  1891  to  1895,  they  would  have  found 
Dolen  living  near  their  land,  and  in  actual 
possession  as  agent  of  their  tenants.  Had 
they  gone  there  during  the  years  1895  to 
1898,  they  would  have  found  him  living  in 
the  same  house,  and  their  land  stiil  under  the 
fence  placed  there  by  their  tenants,  though 
In  bad  rq>alr.  Had  they  gone  there  during 
the  years  1898  to  1912,  when  this  suit  was 
filed,  they  would  again  have  found  him  in 
possessicm,  holding  and  pasturing  stodc  on 
their  land,  branded  as  the  cattle  of  tbeir 
former  tenant,  Hutcheson.  In  our  Judgment, 
there  is  not  a  circumstance  in  this  record, 
in  the  absence  of  actual  notice,  to'  give  Lo- 
bit and  Levy  notice  of  the  adverse  claim  oC 
Dolen,  even  bad  they  gone  upon  this  land  In 
person.  In  view  of  the  fact  that  Hutcheson 
&  Baker  bad  the  right  of  entry,  and  that  Lo- 
bit and  Levy  recognized  them  as  their  ten- 
ants; every  circumstance  of  Dolen's  holding 
could  have  been  understood  by  them  as  being 
in  subordination  to  their  title.  t 

[2,  3]  What  was  Dolen's  relation  to  Lobit 
and  Levy?  As  he  was  in  actual  possession 
of  their  land  for  four  years  as  the  agent  of 
Hutcheson  &  Baker,  he  was  vested  with  con- 
structive knowledge  of  all  the  facts  and  con- 
ditions of  their  entry.  The  fact  that  he  did 
not  know  to  whom  the  land  belonged  does 
not  aid  his  limitation  claim.  Having  been  in 
possession  for  four  years,  under  those  who 
did  know,  he  Is  vested  with  knowledge  of 
that  fact.  As  it  affected  Lobit  and  Levy,  his 
holding  during  the  years  1S91  to  1895  was  of 
the  same  character  as  the  holding  of  Hutch- 
eson &  Baker.  He  "stood  in  their  shoes." 
This  relation — In  law,  that  of  tenancy — hav- 
ing once  existed,  he  could  not  make  his  per- 
sonal entry  of  1898  hostile,  without  visiting 
upon  Lobit  and  Levy  actual  or  constructive 
knowledge  of  bis  adverse  claim.  On  the 
facts  of  this  rocord,  that  notice  was  not 
shown.  It  seems  to  us  dear  that  Dolen's 
claim  does  not  bring  him  within  the  well- 
recognized  mle: 

"So  long  as  the  relation  of  landlord  and  ten- 
ant exists,  the  tenant  cannot  acquire  an  ad- 
verse title  as  against  his  landlord.  It  is  equal- 
ly well  settled  tliat  one  who  enters  as  a  tenant 
is  not,  merely  because  of  that  fact,  precluded 
from  subsequently  holding  adversely  to  liis 
landlord.    To  do  so,  however,  it  is  necessary 
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to  renoonce  the  idea  of  holding  u  tenant,  and 
to  set  up  and  assert  an  exclusive  right  in  him- 
self. It  is  also  essential  that  the  landlord 
should  have  actnal  notice  of  the  tenant's  claim, 
or  that  the  tenant's  acts  of  ownership  should 
be  of  sodi  an  open,  notorious,  and  hostile  char- 
acter that  the  landlord  must  have  known  it" 
1  R  C.  Ik  747. 

In  our  judgment,  there  wag  privity  be- 
tween the  heading  of  Hntcheson  &  Baker  and 
Dolen,  not  only  on  the  facts  Just  discussed, 
but  also  by  reason  of  the  fact  that  he  entered 
,upon  the  land  for  the  purpose  of  repairing 
the  fence  erected  and  used  by  them  under 
their  tenancy  contract.  While  it  is  true  that 
they  did  not  recognize  that  the  placing  of 
tUs  fence  on  the  land  made  it  a  part  of  the 
realty,  and.  In  giving  It  to  Dolen,  did  not  in- 
tend to  give  him  a  part  of  or  interest  In  the 
realty,  yet,  under  their  tenancy,  they  had 
the  right  of  entry,  and  this  right  they  gave 
to  Dolen  when  they  gave  him  the  fence.  Un- 
der this  right,  thus  given  him,  Dolen's  entry 
was  lawful.  Whatever  may  have  been  hhs 
secret  purpose  in  tailing  possession  of  the 
land,  the  law  made  him  privy  to  this  tenancy 
contract,  and  fixed  his  status  as  that  of  ten- 
ant at  wllL  West  Lbr.  Co.  v.  Sanders,  su- 
pra, and  authorities  therein  dted.  It  follows 
then  that  his  claim  could  not  become  hostile 
to  the  owners  until  be  brought  himself  with- 
in the  rule  above  quoted  from  1  B.  C.  L.  747. 

As  he  did  not  do  this,  the  court  erred  in 
not  iBstructing  a  verdict  for  appellants. 

In  making  this  holding,  we  recognize  that 
we  are  in  direct  conflict  with  the  holding  of 
the  Court  of  Civil  Appeals  for  the  First  Su- 
preme Judicial  District  on  the  former  appeal 
of  this  case,  but,  believing  that  this  case  is 
on  "all  fours"  with-  our  disposition  of  West 
Lumber  Co.  v.  Banders,  we  are  left  no  alter- 
native but  to  reverse  the  Judgment  of  the 
trial  court,  and  here  render  Judgment  for  ap- 
pellant.   It  is  accordingly  so  ordered. 


ERWIN  St  «l.  V.  ERWiN.    (No.  6S77.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Ma?  26,  1921.    Rehearing  De- 
nied June  18,  1921.) 

I.  Dlvoree  «=>93 (3)— Petition  allaolng  onialty, 
etc.,  held  su'fflclent. 
In  a  wife's  suit  for  divorce,  a  petition  al- 
leging habitual  indilFerence,  neglect,  and  failure 
to  support,  continual  and  habitual  abuse,  nag- 
ging and  cursing,  refusal  to  support  and  eon- 
tribute  to  the  support  of  the  wife  and  their 
minor  children,  or  to  buy  them  clothes,  and 
acts  humiliating  to  the  wife  and  rendering  their 
living  together  as  husband  and  wife  insupport- 
able, held  sufficient  in  connection  with  a  trial 
amendment  stating  times  and  details  of  the 
matters  alleged. 


2.  Divoroe  «S9|08— EvIioBM  that  kusband 
earsed  >vlfe  and  another  In  her  pretenoe  held 
aifmlasible  under  petition. 

In  a  wife's  salt  for  divorce,  evidence  that 
the  husband  cursed  the  wife  on  different  oc- 
casions and  cursed  a  third  person  in  her  pres- 
ence held  admissible  imder  the  petition,  espe- 
cially where  the  case  was  tried  by  the  court, 
who  was  capable  of  separating  the  material 
testimony  from  the  immaterial. 

3.  Divoroe  <S=sl24— Court  must  be  satisfied 
that  divorce  should  be  granted. 

Whether  a  divorce  case  be  tried  with  oi 
without  a  jury,  the  trial  court  must  be  satisfied 
from  all  the  testimony  that  a  divorce  should 
t>e  granted  as  a  matter  of  law,  and  in  case  of 
appeal  the  Court  of  Civil  Appeals  must  be  like- 
wise satisfied. 

4.  Appeal  and  error  «=9742(2)— jHrisdictlonal 
question  considered  though  not  germane  to 
assignment. 

A  jurisdictional  question  must  be  consider- 
ed, though  assigned  as  part  of  an  assignment 
not  germane  to  it 

9.  Divoroe  «s>27(3)— Physioal  vioioneo  not  ln« 
dispensable  to  show  cruelty. 
Under  Rev.  St.  art.  4631,  authorfiing  a  di- 
vorce for  excesses,  cruel  treatment,  or  outrages 
by  either  party,  if  such  ill  treatment  is  of  such 
a  nature  as  to  render  their  living  together  in- 
supportable, physical  violence  need  not  always 
l>e  shown,  and  excesses,  crud  treatment,  or 
outrages  of  such  a  nature  as  will  produce  a 
degree  of  mental  distress,  threatening  to  impair 
the  health  of  the  injured  party,  is  suSdent 

6.  Divorce  «a>27(l8)— Hosbaiid's  mUtroatMMt 
of  wife  held  to  entitle  her  to  divorce. 
Where  a  husband  was  unsanitary  in  his 
person,  cursed  the  wife  not  only  in  privacy,  but 
in  the  presence  of  others,  neglected  her  and 
refused  to  furnish  her  and  their  children  prop- 
er clothing,  but  allowed  the  wife  to  work  to 
help  support  herself  and  the  children  while 
earning  good  wages  himsdf,  neglected  her  in 
her  sickness,  etc.,  and  such  acts  were  not  oc- 
casional, but  peraistent,  the  wife  was  entitled 
to  a  divorce. 

Appeal  from  District  Gonrt,  Bexar  County ; 
W.  S.  Anderson,  Judge. 

Suit  by  Edna  Srwln  against  W.  S.  Brwla 
and  others.  From  a  decree  for  plaintiff,  de> 
fendants  appeal.    Affirmed. 

Chambers,  Watson  &  Johnson,  of  Saa 
Antonio,  for  ai)pellant8. 

O.  M.  Fltzhugta  and  It,  Allen,  both  of  San 
Antonio,  for  appellee. 

COBBS,  J.  This  suit  was  brought  by  ap- 
Itellee  for  divorce  against  appellant  and  set- 
tlement and  partition  of  the  community  estate 
between  them.  Briefly  stated,  it  is  alleged 
they  were  married  In  Inglefield,  In'd.,  on  or 
about  the  13th  day  of  October,  A.  D.  1907,  and 
lived  together  as  husband  and  wife  until 
about  a  year  before  the  institution  of  the 


«s3For  othar  eases  sea  same  topte  and  KBY-NDUBBR  In  all  Kay-Numbered  Digests  and  Indasaa 


Digitized  by 


Google 


Tex.) 


EBWIN  V.  ERWIN 
(isiB.w.) 


835 


present  milt,  when,  becaose  of  the  cruelties, 
excesses,  and  outras^  of  appellant,  she 
ceased  to  live  with  him  as  Ms  wife  or  In  the 
same  house  with  him.  The  statutory  grounds 
for  jurisdiction  were  sufficiently  alleged  and 
proven. 

It  Is  alleged  that  soon  after  the  marriage 
appellant  began  a  course  of  cruel,  excessive, 
and  inhuman  conduct  towards  her,  which 
continued  until  plaintiff  was  forced  to  leave 
him,  and  which  rendered  their  future  living 
together  as  husband  and  wife  insupportable. 
Those  grounds,  generalized,  are  that,  though 
earning  good  money,  appellant  wholly  failed 
and  refused  to  provide  the  ordinary  neces- 
sities of  life  for  her  and  their  two  n<lnor  chil- 
dren, so  that  she  has  been  compelled  by  her 
own  labor  to  supply  such  necessities,  or  ob- 
tain same  as  the  gift  of  friends  and  relatives ; 
that  during  their  whole  married  life  the  ap- 
pellant only  furnished  her  two  dresses;  that 
she  had  to  keep  roomers  and  do  such  other 
work  as  she  could  to  obtain  means  of  support 
for  herself  and  the  two  minor  children.  Dur- 
ing all  this  time  appellant  was  amply  able  to 
provide  of  his  means  such  necessities  for  her 
and  their  children,  but  he  willfully  failed  and 
refused  to  do  so,' to  her  shame,  humlllaticHi, 
and  sufTering. 

Appellee  further  alleged  he  was  habitually 
undean  and  even  filthy  in  his  personal  care 
of  himself,  going  as  much  as  three  months  at 
one  time  without  bathing  his  body,  without 
excuse,  humiliating  to  her,  and  which  made 
their  living  together  as  husband  and  wife 
Insupportable. 

Appellee  further  alleged  app^ant  during 
all  their  married  life  together  was  given  to 
violent  outbursts  of  temper  and  would  go 
into  a  rage  of  anger  without  excuse,  justifica- 
tion, or  provocation,  and  would  indulge  in  the 
use  of  the  most  violent  language,  cursing, 
and  swearing  in  the  presence  of  and  to  appel- 
lee, and  threatened  to  do  her  personal  vio- 
lence at  times,  which  humiliated  her  and 
caused  her  great  distress  of  both  body  and 
mind ;  that  such  line  of  conduct  has  been  such 
as  to  give  her  great  pain  of  mind  and  body, 
and  has  caused  her  to  fear  unless  she  separate 
from  appellant  and  have  an  order  restraining 
him  from  coming  about  or  interfering  with 
her,  her  health  will  be  seriously  broken  and 
wrecked,  which  already  has  rendered  their 
living  together  as  husband  and  wife  insup- 
portable. 

There  are  two  children  bom  to  them,  Lu- 
cille, 12  years  old,  and  Oeraldlne,  approach- 
ing 8  years  old,  who  have  been  supported 
and  cared  for  by  appellee,  and  neglected  and 
disregarded  by  appellant,  and  appellee  prays 
for  their  custody  and  controL 

In  reply  to  the  special  exceptions  appellee 
filed  a  trial  amendment  more  definitely  and 
specifically  pleading  and  setting  out  the  facts, 
times,  etc.,  and  more  specifically  alleging  as 
to  the  times  abusive  language  was  used  and 


circumstances  concerning  his  rages,  cursing, 
and  swearing  at  and  to  her. 

The  appellant  filed  answer,  containing 
general  and  specific  objections  to  the  petition. 

It  will  be  observed  there  is  no  specific  al- 
legation of  personal  violence. 

After  hearing  all  the  evidence  the  court 
granted  the  decree  wt  divorce  to  appellee  aa 
prayed  for. 

[1]  We  overrule  appellant's  first,  second, 
third,  fourth,  and  fifth  assignments  of  error, 
all  challenging  the  sufficiency  of  the  petition 
to  state  a  cause  of  action  because  uncertain 
In  Its  allegations  of  what  constituted  the  acts 
of  cruel  treatment 

We  think  the  petition  and  trial  amend- 
ment sufficiently  state  a  cause  of  action  for 
divorce.  They  together  state  time,  place,  and 
material  circumstances  and  acts  of  cruel 
treatment  sufficiently.  It  Is  not  necessary  to 
point  them  out  in  detail  here;  the  general 
grounds  sufficiently  appear  as  we  set  them  out 
in  the  statement  of  this  case  and  are  proven 
in  detail.  It  is  based  upon  habitual  indif- 
ference^ neglect,  and  failure  to  support ;  con- 
tinual and  haUtual  abuse  upon  the  part  of 
appellant  to  appellee,  persisted  In  continuous- 
ly during  the  entire  p^lod  of  their  married 
life;  nagging,  cursing,  and  abusing  her  and 
at  her  in  the  presence  of  others;  refusing 
to  support  and  to  contribute  to  the  support  of 
herself  and  their  minor  dilldren ;  refusal  to 
buy  her  or  them  clothing;  remaining  unclean- 
ly and  refusing  and  neglecting  to  bathe  his 
body,  humiliating  to  her  and  insupportable. 

[2,  S]  The  sixth,  seventh,  and  eighth  as-  i 
signments  of  error  complain  of  the  action  of 
the  court  in  allowing  Edna  Erwln,  appellee, 
to  testify: 

"I  ask  him  to  give  m«  a  check,  and  he  said, 
'Check!  check!  checkl  Ood  damn  yon,  that  is 
an  yon  talk  about  is  dieck!"* 

Again: 

"My  hnsband  came  home  and  asked  me  where 
I  was  going  and  I  told  him  to  the  Majestic  and 
he  began  to  cnrse  me.  He  said,  'God  damn 
you,  that  is  all  yon  do  is  nm  around.' " 

And  again: 

"Mr.  Henry,  the  grocer,  a  little  below  as, 
came  to  the  house  for  his  grocery  biU,  and  be 
came  in  and  cursed  Mr.  Henry  in  my  presence, 
and  said,  'Ood  daom  you,  you  are  afraid  you 
won't  get  it' "  ' 

These  assignments  are  based  on  the  objec- 
tion taken  at  the  time  that  there  Is  no  allega- 
tion, to  support  such  testimony.  Irrelevant, 
immaterial,  and  prejudicial  to  the  defendant. 
We  think  the  pleading  sufficiently  broad 
enough  to  admit  this  testimony.  Besides,  the 
case  was  tried  before  the  court  without  a 
jury,  who  was  quite  capable  to  separate  the 
material  testimony  firom  the  immaterial. 
Whether  a  case  be  tried  with  or  without  a 
jury,  the  judgment  of  the  trial  court,  as  to 


Digitized  by 


Google 


836 


231  SOUTHWESTERN  REPORTER 


CTex. 


whether  or  not  a  divorce  should  be  granted 
as  a  matter  of  law,  must  be  satisfied  from  all 
the  testimony,  and  so  it  mast  be  with  this 
court.    Goldlng  v.   Goldlng,  108  S.  "W.  498. 

[4]  The  ninth  assignment  of  error  Is  that 
the  abuslTe  language  set  out  would  not  Jus- 
tify the  dissolution  of  the  marriage;  that  no 
evidence  was  shown  that  it  produced  injury 
to  her  mind  or  health,  such  as  to  render  their 
living  together  as  husband  and  wife  insup- 
portable. There  is  also  raised  in  this  same 
assignment  the  Jurisdictional  question  that 
the  appellee  has  not  resided  in  the  county  of 
Bexar  for  a  period  of  six  months  next  pre- 
ceding the  filing  of  this  suit.  However  11- 
logically  assigned  as  a  part  of  an  assignment 
not  germane  to  it,  we  consider  a  Jurisdiction- 
al question  wherever  it  appears.  Neverthe- 
less as  to  this  part  of  the  assignment,  the 
testimony  is  to  the  contrary,  and  it  is  over- 
ruled. 

[S]  Now  as  to  Qie  other  questions:  A  di- 
vorce will  be  granted  to  either  party  where 
either  "is  guilty  of  excesses,  cruel  treatment 
or  outrages  toward  the  other,  if  sadx  ill 
treatment  Is  of  such  a  nature  as  to  render 
their  living  together  insupportable."  Article 
4631,  R.  S.  The  statute  is  very  broad.  It 
will  be  observed  that  the  statute,  in  referring 
to  excesses,  cruel  treatment,  or  outrages,  says 
"if  such  ill  treatment  is  of  such  a  nature," 
etc.  In  defining  the  words:  "111  conduct" 
in  a  divorce  statute,  it  is  held  in  Doe  v.  Roe, 
28  Hun  (N.  T.)  lft-26,  "does  not  mean  lU 
conduct  which  was  the  cause  of  the  ill  treat- 
ment of  complainant  by  defendant,  alleged  as 
a  groimd  of  divorce,  but  means  any  ill  con- 
duct"   Hnllker  v.  Huilker,  64  Tex.  2. 

The  appellant  has  well  presented  his  theory 
In  his  excellent  brief.  To  our  mind  his  error 
consists  of  tlie  fact  that  he  seems  to  think 
there  must  always  be  shown  some  physical 
violence  to  warrant  a  divorce  or  such  cruel 
treatment  as  la  tantamount  to  it  He  great- 
ly relies  on  the  opinion  of  this  court  in  Row- 
den  V.  Rowden,  212  S.  W.  302.  We  think  the 
rule  is  well  settled  that  the  ill  treatment 
spoken  of  in  the  statute  means  that  such  ex- 
cesses, cruel  treatment  or  outrage  must  be  of 
such  a  nature  as  will  produce  a  degree  of 
mental  distress  which  threatens  to  impair 
the  health  of  the  injured  party. 

[8]  Of  course,  we  cannot  place  one  stand- 
ard of  law  or  rule  of  conduct  for  one  person 
that  does^  not  apply  generally.  But  under 
the  broad'  terms  of  the  divorce  statute  that 
allows  the  court  to  ignore  the  finding  of  a 
Jury  and  enter  such  Judgment  as  convinces 
the  Judicial  mind  it  must  mean  something 
more  than  the  strict  technical  rules  and 
standards  applied  In  each  case  to  every  per- 
son. The  same  abuse,  cursing  and  recursing, 
among  a  class  utterly  lacking  in  refinement 
would  perhaps  pass  unnoticed,  as  no  possible 
hurt  might  be  done  to  either,  while  such  kept 
up  between  refined  people  would  be  inexcus- 


able, unbearable,  and  intolerable,  and  would 
Indeed  be  "ill  treatment"  in  the  highest  de- 
gree of  excesses  and  cruelty.  Hence  the  rea- 
son of  'the  rule  that  requires  the  courts  to  be 
satisfied,  in  each  case  where  the  divorce  la 
sought,  whether  or  not  it  should  be  granted. 
We  do  not  tliink  the  authorities  cited  by  ap- 
pellant are  to  the  contrary.  Take  this  case  for 
Instance ;  the  trial  court  bad  the  parties  be- 
fore him  and  heard  the  testimony  of  many 
other  witnesses  besides  the  husband  and  wife. 
He  saw  what  we  cannot  observe  except  from 
the  record,  but  what  we  do  see  is  that  there 
is  no  language  or  expression  from  the  appel- 
lee lacking  in  refinement,  while  the  testimony 
shows  the  man  unsanitary  in  hla  person,  of- 
ten not  bathing  his  body,  cursing  her  and  at 
her,  not  only  in  privacy,  but  in  the  presence 
of  others,  neglecting  her  and  refusing  to  give 
her  and  her  children  proper  dothing,  the 
father  of  two  nice  little  girls,  allowing  his 
wife  to  work  to  help  support  herself  and 
children,  while  earning  good  wages  himself, 
allowing  other  people  to  help  clothe  bis  wife, 
neglecting  her  in  her  sickness,  and  many 
other  elements  of  ill  treatment  not  necessary 
to  set  out  here,  but  sufficient  to  snpport  the 
court's  findings.  If  such  course  of  conduct 
would  not  ultimately,  and  did  not,  "render 
their  living  together  insupportable,"  it  would 
be  hard  to  conceive  a  cause  that  would  have 
that  efCect  Bubn  v.  Babn,  62  Tex.  521,  50 
Am.  Rep.  539 ;  Eastman  ▼.  Eastman,  75  Tex. 
475, 12  S.  W.  1107. 

Appellant's  contention  that  the  failure  on 
the  part  of  the  wife  to  bring  this  suit  earlier 
is  to  be  held  against  her  is  not  in  our  opinion 
Justified  by  the  facts.  She  is  rather  to  be 
commended  for  her  hesitancy,  which  was  due 
to  her  reluctance  to  go  before  a  court  and  ex- 
pose her  domestic  life,  and  she  waited,  hoping 
for  an  Improvement,  until  her  girls  began  to 
arrive  at  an  age  to  take  notice. 

From  the  earliest  decision  of  our  courts, 
it  has  never  been  necessary,  under  the  broad 
terms  of  the  statute  granting  divorces  be- 
cause of  the  111  treatment  that  amounted  to 
cruel  treatment  that  there  should  be  person- 
al violence  or  bodily  hurt  Sheffield  v.  Shef- 
field, 3  Tex.  87;  Wright  v.  Wright  6  Tex.  16; 
Eastman  v.  iEastman,  75  Tex.  473,  12  S.  W. 
1107;  Dawson  v.  Dawson,  63  Tex.  Civ.  App. 
168,  132  S.  W.  381 ;  Jones  v.  Jones,  60  Tex. 
451 ;  Taylor  v.  Taylor,  18  Tex.  678. 

On  the  subject  of  divorces  this  court  ias 
been  very  pronoimced  against  them,  except 
it  be  made  very  clear  that  one  should  bo 
granted.  Lohmuller  v.  LohmuUer,  135  S.  W. 
733 ;  Rowden  v.  Rowden,  212  S.  W.  302 ;  Bins- 
ham  V.  Bingham,  149  S.  W.  214.  We  do  not 
intend  to  limit  or  qualify  those  cases.  They 
are  authority  here.  While  the  pleadings  nor 
evidence  set  out  any  physical  violence,  yet 
the  pleading  and  evidence  show  such  a  line 
of  general,  persistent  ill  treatment,  neglect, 
and  disregard  for  his  wife  and  children  as  to 
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render  their  living  together  as  Insupportable. 
It  Is  not  a  mere  occasioual  instance  of  "abu- 
slTe  language  used  only  once,  or  even  at  In- 
tervals," but  is  tbat  with  many  other  things 
and  acts  done,  such  as  said  by  the  late  Jus- 
tice Neill  in  Dawson  v.  Dawson,  supra: 

"It  is  now  generally  held,  even  in  jnrisdie- 
tions  where  the  common  law  obtains,  unaided 
by  statutes  such  as  ours,  regarding  causes  for 
divorce,  that  'any  ilnjust  conduct  on  the  part 
of  either  the  husband  or  wife,  which  so  griev- 
ously wounds  the  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the  other 
as  to  seriously  impair  the  health,  or  such  as 
to  utterly  destroy  the  legitimate  purpose  and 
object  of  matrimony  constitutes  extreme  cruel- 
ty.' constituting  a  cause  for  the  dissolution  of 
matrimony." 

Many  cases  of  cruel  treatment  have  beei 
based  upon  charges  of  the  husband  reflect- 
ing upon  the  wife's  chastity. 

No  good  woman  should  be  compelled  to  live 
with  a  man  who  so  assassinates  her  character, 
but  that  is  not  the  only  character  of  ill  treat- 
ment that  amounts  to  cruelty  to  her.  The 
trial  court  heard  all  the  testimony  in  this 
case  and  granted  the  divorce. 

We  find  no  reversible  error  assigned,  and 
overrule  the  assignments. 

The  judgment  of  the  trial  court  la  affirmed. 


POPE  V.  WITHERSPOON  et  al. 


(No.  6488.) 
San  An- 


(Oonrt  of  Civil  Appeals  of  Texas, 
tonio.    June  la  1921.) 

1.  Trespass  tq  try  title  «=3ll— PlalntllT  need 
prove  title  only  from  common  sourcow 

Under  Rev.  St.  art.  7749,  making  it  sufB- 
dent  to  show  by  deeds  a  chain  of  title  emanat- 
ing from  a  common  source,  the  burden  is  on 
plaintiff  to  deraign  bis  title  from  the  sovereign- 
ty of  the  soil  unless  there  is  a  common  sourco 
of  title  shown. 

2.  Deeds  <s=:338(l)  —  Descriptlot  Is  certain 
which  can  be  made  certain. 

Descriptions  of  land  are  certain  which  can 
be  made  certain. 

3.  Trespass  to  try  title  «=>4I  (2)— Descriptions 
In  deeds  held  sufRcient  to  show  parties  de- 
raigned  title  from  common  source. 

In  trespass  to  try  title,  deeds  introduced  by 
plaintiff  to  show  the  title  of  defendant  which 
contained  deecriptionB  varying  from  those  in 
plaintiff's  chain  of  title  heid  to  show  that  the 
land  referred  to  was  the  same  land,  and  to  es- 
^blish  a  common  source  of  title. 

4.  Trespass  to  try  title  <S=335(2)— Equitable 
right  cannot  be  relied  on  under  plea  of  not 
guilty. 

Though  the  plea  of  not  guilty  in  trespass  to 
try  title  authorizes  any  defense  which  defeats 
recovery,  since  the  suit  is  possessory,  it  does 
not  authorize  an  unforccloscd  equity  in  defend- 


ant to  defeat  the  recovery  of  the  land  by  the 

true  owner  having  the  paramount  legal  title 
under  the  common  source,  but  such  equity  must 
be  set  up  by  adequate  pleading. 

5.  Subrogation  ^ss> 1 4 (2) —Subsequent  Incum- 
braocer  held  not  entitled  to  subrogation 
against  purchaser  of  one  of  several  tr>acts. 

Where  a  number  of  tracts  of  land  had  been 
sold  subject  to  a  vendor's  lien,  and  two  of  them 
were  resold  to  a  subsequent  purchaser  wbo 
diacharged  the  portion  of  the  lien  note  charge- 
able against  his  tracts,  a  subsequent  incum- 
brancer for  money  loaned  to  the  first  purchaser 
has  no  right  of  subrogation  against  the  subse- 
quent purchaser,  especially  where  it  was  not 
shown  the  money  loaned  was  applied  to  the 
payment  of  the  original  vendor's  lien  note, 
though  the  subsequent  incumbrance  recited  the 
existence  of  that  indebtedness. 

6.  Vendor  and  purchaser  9s»257  —  Llenholiior 
does  not  acquire  title  witbout  foreolosnre. 

The  holder  of  a  lien  upon  tracts  of  land 
acquires  no  title  thereto  without  foreclosure 
by  proceedings  in  which  all  persons  who  had 
acquired  interests  in  the  land  were  made  par- 
ties. 

Error  from  District  Conrt,  Nueces  Oonn- 
ty ;   W.  B.  Hopkins,  Judge. 

Trespass  to  try  title  by  W.  C.  Wltherspoon 
against  W.  E.  Pope  and  others.  Judgment 
for  plaintlfT,  and  the  named  defendant  brings 
error.     Affirmed  on  rehearing. 

O.  R.  Scott  and  Boone  &  Pope,  all  of  Oor- 
pua  Cbristi,  for  plaintiff  in  error. 

E.  B.  Ward,  of  C!orpus  Cbristi,  and  Talia- 
ferro, Cunningham  &  Moursund,  of  San  An- 
tonio, for  defendant  In  error  Wltherspoon. 

COBBS,  J.  This  Is  an  action  In  the  usual 
form  of  trespass  to  try  title  to  lands.  It 
was  tried  without  a  jury.  Upon  request  of 
defendant,  the  court  made  special  findings. 
There  is  also  In  the  case  a  statement  of  facts. 
The  court  rendered  Judgment  in  fSvor  of 
defendant  in  error  for  the  land,  and  the  first 
question  raised  here  is  that  the  trial  court 
erred  in  finding  that  Mrs.  H.  M.  King  was 
the  common  source  of  title.  As  the  court's 
findings  are  much  in  the  nature  of  conclu- 
sions, we  cannot  clearly  understand  it  with- 
out going  to  the  statement  of  facts  filed. 
Spearman  v.  MIms,  207  S.  W.  574. 

[1]  Tn  trespass  to  try  title,  the  burden  is 
on  the  plaintiff  to  deraign  his  title  from  and 
under  the  sovereignty  of  the  soil,  unless 
there  is  a  common  source  of  title  shown. 
The  necessity  in  this  case  of  showing  title 
from  the  sovereign  is  attempted  to  be  ob- 
viated by  Introducing  an  intervening  com- 
mon source,  in  the  person  of  Mrs.  ET.  Ml 
King,  to  which  all. these  claimants  are  al- 
leged to  go  in  lieu  of  the  sovereign.  See  ar- 
ticle 7749  of  the  Revised  Civil  Statutes,  pro- 
viding that  It  shall  not  be  necessary  to  de- 
raign title  beyond  a  common  source,  but  suf- 
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fldent  to  allow  by  deeds  a  chain  of  title  eaui- 
natlng  from  and  under  such  source.  Brandi 
V.  Deussen,  108  S.  W.  164. 

[2]  Defendant  in  error  Introduced  191ml- 
ments  of  title  for  the  sole  purpose  of  show- 
ing the  common  source,  which  it  is  contend- 
ed did' not  describe  the  land  in  controversy. 
In  regard  to  descriptions  of  lands,  It  is  well 
settled  that  is  certain  which  can  be  made 
certain.  Bitner  ▼.  Land  Co.,  67  Tex.  342,  3 
S.  W.  301. 

[3]  The  court  found  tliat  the  common 
source  of  title  was  Mrs.  B.  M.  King,  who 
conveyed  20  acres  out  of  section  No.  50,  lot 
No.  20,  of  the  Flour  Bluff  and  Endnal  Farm 
and  Garden  tracts  in  Nueces  county. 

The  petition  describes  section  No.  80  and 
20  acres  out  of  section  50,  lot  No.  20,  out  of 
Flour  Bluff  and  E<ncinal  Farm  and  Oarden 
tracts,  and  Introduces  the  title,  to  wit: 
King  to  Timmins  describes  section  50,  En- 
dnal and  Flour  Bluff  Farm  and  Garden 
tracts;  Timmins  to  Witherspoon  describes 
section  50,  lot  19,  of  Flour  BlufT  and  Enclhal 
Farm  and  Garden  tracts.  And  second  one, 
from  and  to  same  parties,  describes  section 
50,  lot  No.  20,  of  the  Flour  Bluff  and  lEndn- 
al  Farm  and  Garden  tract. 

The  main  defense  of  petitioner  was  urged 
under  the  plea  of  "not  guilty."  The  case 
was  tried  by  the  court  without  a  Jury,  and 
Judgment  was  rendered  for  defendant  in  er- 
ror for  the  land. 

To  prove  the  common  source  of  title,  the 
defendant  in  error  Introduced  a  number  of 
consecutive  transfers  to  plaintiff  In  error, 
each  of  the  deeds  describing  the  land  as  be- 
ing lands  out  of  "Flour  Bluff  and  Endnal 
Farm  and  Garden  tracts."  In  the  deed  of 
King  to  Timmins  are  described  various  lots, 
but  no  section  50,  lot  19,  and  no  section  50, 
lot  No.  20,  and  it  is  not  described  as  "Flour 
Bluff  and  Endnal  Farm,"  etc.,  but  "Endnal 
and  Flour  Bluff  Farm,"  etc.  Then  follow 
deeds  from  Timmins  of  the  land  as  described 
in  Mrs.  King's  deed.  The  lots  conveyed  are 
Nos.  19  and  20  out  of  section  50. 

Looking  to  the  Instruments  introduced,  and 
reading  the  recitals,  references,  and  descrip- 
tions therein,  the  only  conclusion  that  can 
properly  be  reached  is  that  the  reference  Is 
to  the  same  land  and  identifles  It,  and  that 
the  common  source  is  established.  Bateman 
V.  Jackson,  46  S.  W.  224;  Echols  v.  Jacob 
Mercantile  Co.,  88  Tex.  Cav.  App.  65,  84  S. 
W.  1082 ;  Edwards  v.  Smith,  Tl  Tex.  159,  9 
8.  W.  77;  Minor  v.  Lnmpkln  et  al..  29  S.  W. 
801;  Malone  v.  Long,  128  Md.  377,  97  Atl. 
643.  It  is  immaterial  that  the  descriptions 
of  the  deed  and  petition  do  not  exactly  cor- 
respond, if  It  Is  apparent  that  the  same  land 
is  meant  Gray  v.  Kauffman,  82  Tex.  68,  17 
8.  W.  513. 

This  assignment  is  overruled. 

The  record  further  shows  that  Mrs.  King 
retained  in  her  deed  to  B.  L.  Timmins  the 


vendor's  lien  and  superior  title  to  secure  a 
part  of  the  purchase  money  payable  in  two 
notes.  She  transferred  the  second  of  these 
notes  to  John  Tod,  together  with  the  sufie- 
rlor  title  to  the  land.  This  note  was  re- 
leased by  Tod  to  Timmins.  Timmins  con- 
veyed lot  No.  19  out  of  section  50  to  C.  O. 
Witherspoon,  on  the  17th  day  of  April,  1907 ; 
also  lot  No.  20  out  of  section  50,  April  26, 
1907,  to  O.  G.  Witherspoon.  Then  Timmins, 
subsequent  to  Witherspoon's  purchase,  exe- 
cuted a  deed  of  trust  to  O.  W.  Ogden,  trua- 
tee  for  Mrs.  E^g,  to  secure  two  notes  for 
$11,126.91,  each  describing  them  as  the  pur- 
chase-money notes  for  the  land  given  by 
Timmins  to  Mrs.  King,  filed  for  record  Janu- 
ary 17,  1907.  Tod,  who  purchased  note  No. 
1  through  his  agent.  Drought,  released  to 
Timmins  note  No.  1  on  June  11,  1909,  and 
on  July  7,  1909,  a  release  to  same  note  due 
Mrs.  King  was  executed  by  Ogden,  trustee. 
October  13,  1908,  Timmins  executed  a  deed 
of  trust  to  J.  D.  Crensliaw,  as  trustee  for 
Mrs.  Bodet,  to  secure  note  for  $3,000,  redt- 
ing  It  was  borrowed — 

"for  the  pnrpose  of  payinc  lialanee  of  the  pur- 
chase money  which  the  alMve-meationed  ven- 
dor's lien  was  retained  to  secure,  and  It  is 
agreed  that  Mrs.  Sophia  Bodet  be  subrogated 
to  all  rights  and  privileges  of  said  vendor's 
lien." 

It  was  properly  ffled  November  14,  1908. 
Mrs.  Bodet  transferred  this  note  and  lien  to 
Mrs.  Lyle  Malone  for  a  valuable  considera- 
tion, and  It  was  filed  for  record  February 
4,  1910.  On  March  1,  1910,  the  property  de- 
scribed in  deed  of  trust  was  sold  to  satisfy 
note  purchased  by  Mrs.  Malohe.  On  Octo- 
ber 1,  1910,  she  sold  same  through  her  at- 
torney to  Thomas  W.  Dunlap,  which  deed 
was  duly  filed  for  record,  and  she  also  made 
to  him,  on  February  17,  1911,  her  qultdalm 
deed,  also  duly  filed  for  record. 

On  October  5,  1910,  Timmins  quitdaimed 
and  released  to  Thomas  W.  Dunlap  all  the 
rights  in  the  described  property,  and  a  num- 
ber of  other  lots,  being  same  land  conveyed 
by  Mrs.  King  to  him.  Dunlap  sold  to 
Brooks  and  Brooks  sold  to  Stanfidd,  retain- 
ing vendor's  lien.  Dunlap  sold  half  interest 
In  the  notes  to  Jess  W.  Taylor.  Dunlap  and 
Taylor  brought  foreclosure  suit,  whldi  prop- 
erty, being  sold  at  sheriff's  sale,  was  pur- 
chased by  Taylor,  who  sold  to  S.  C.  Ingram, 
and  Ingram  sold  to  W.  E.  Pope. 

[4]  The  chief  defense  was  subrogation,  pre- 
sented under  a  plea  of  "not  guilty."  There 
were  no  special  equitable  defeases  specially 
pleaded.  Under  the  plea  of  "not  guilty"  any 
defense  that  defeats  the  recovery  may  be 
shown.  That  is  because  such  a  suit  is  pos- 
sessory, and  any  bar  that  can  be  properly 
raised  to  defeat  an  entry  may  be  interposed. 
But  we  know  of  no  rule  of  pleading  that 
will  authorize  a  mere  unforeclosed  equity. 
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lot  properly  pleaded,  to  be  used  under  a 
)lea  of  "not  guilty"  to  defeat  the  recovery  of 
Jie  lund  by  the  true  owner  having  the  su- 
perior, paramount  legal  title  under  the  com- 
non  source,  without  an  adequate  pleading 
jetting  up  and  proving  the  supposed  equities. 
Under  a  plea  of  "not  guilty."  the  Introduc- 
tion generally  of  mere  equities  to  establish 
claims  of  subrogation  will  not  be  entertain- 
ed. See  Wilkin  ,y.  Owens  &  Bros.,  102  Tex. 
199.  114  S.  W.  104,  115  S.  W.  1174,  U7  S. 
W.  425,  132  Am.  St.  Bep.  867,  in  which  the 
court  says: 

"It  la  held  distinctly  in  the  case  of  Faller  t. 
O'Neil.  60  Tez.  349,  that  in  order  to  assert 
an  equity  of  subrogation  in  property  that  had 
been  illegally  sold  the  facts  must  be  pleaded. 
We  think  this  is  a  correct  ruling,  and  was  ap- 
proved by  this  court  in  the  case  of  Cro-w  v.  Fid- 
\er,  8  Tex.  Civ.  App.  582,  and  in  Matthews  v. 
Mosea,  21  Tex.  Civ.  App.  496,  In  which  applica- 
tions were  made  to  this  court  for  writs  of  error 
and  refused.  See,  also,  Black  v.  Gamer,  63  S. 
W.  918." 

And  further  on  in  the  same  case,  discuss- 
ing Williams  ▼.  Wilson,  76  Tex.  69,  13  S.  W. 
69,  the  court  says: 

"Since  in  an  action  of  trespass  to  try  title  a 
defendant  without  a  plea  may  show  any  fact 
that  will  defeat  the  plaintifTs  right  to  recover, 
since  in  making  out  their  case  they  showed  the 
lease  and  the  purchase  money  that  was  paid  for 
it,  they  were  held  not  entitled  to  recover  with- 
out tendering  the  consideration  shown  to  have 
been  paid  their  ancestor  for  the  land.  We  think 
that  case  clearly  distinguishable  from  this,  in 
which  the  attempt  is  to  subrogate  the  parties 
claiming  under  the  purchase  to  a  lien  upon  the 
lands  for  the  purchase  money,  on  the  ground 
that  it  had  been  used  in  paying  the  debts  of 
the  estate  and  the  heirs  had  derived  the  benefit 
thereof." 

[S]  If  the  facts  showed  such  a  case  as,  in 
the  administration  of  Justice,  should  be  re- 
versed and  remanded  to  permit  petitioner  to 
amend  his  pleadings,  we  would  do  that  But, 
as  we  understand  the  facts,  no  good  would 
be  accomplished  by  bo  doing,  and  therefore 
it  will  not  be  done. 

^o  restate  some  of  the  facta:  Mrs.  H.  M. 
King  sold  to  R.  L.  Timmlns  a  large  number 
of  lots  (including  the  two  in  controversy), 
retaining  the  vendor's  liens  on  all  the  land 
conveyed  to  him  to  secure  two  purchase-' 
money  notes.  The  second  maturing  note, 
maturing  two  years  after  date,  she  tran» 
ferred  to  John  Tod.  That  note  being  paid, 
the  lien  on  that  note  was  released  by  her 
to  Timmlns.  Timmins,  by  two  several  deeds, 
one  dated  April  17,  1907,  conveyed  the  two 
lots,  Nos.  19  and  20,  sued  for  to  C.  G.  Wither- 
spooo,  who.  In  turn,  having  paid  the  purchase 
price  of  said  lands  to  Timmins,  secured  re- 
lease therefrom. 
In  no  way  does  Wltherspoon,  defendant  In 
•  error,  asstime  the  payment  of  any  sum  of 
taoDtj  dU9  to  Mrs.  King.     In  fact,  as  the 


matter  stood,  he  was  In  a  position,  if  it  had 
been  necessary,  to  require  Mrs.  Eang  to  fore- 
close her  lien  on  all  the  lots,  and  require 
that  those  imsold  at  the  time  be  sold  first,  to 
protect  his  purchase.  We  have  looked  in 
vain  to  ascertain  from  any  instrument,  r»- 
cital,  or  oral  testimony,  for  that  matter, 
where  Mrs.  King  was  ever  paid  by  Timmins 
the  amount  due  her  on  the  other  note,  except 
by  Inferences  and  presiunptlon.  It  is  admit- 
ted by  petitioner  in  error  that  she  executed 
no  release  for  It  The  only  evidence  by 
which  there  is  any  claim  that  petitioner 
paid  off  any  part  of  that  lien,  and  is  subro- 
gated to  her  lien,  or  any  other  equity  is 
claimed  by  petitioner  to  be  in  the  recitals  of 
a  deed  of  trust  from  Timmins  to  Orenshaw, 
trustee,  of  November  13,  1906,  which  was 
after  Timmins  had  parted  with  his  title  to 
Wltherspoon,  made  for  the  benefit  of  Mrs. 
Sophia  Bodet,  in  which  it  is  recited,  among 
other  things,  after  describing  the  land,  to 
further  identify  the  same  as  the  property 
"conveyed  by  Mrs.  H.  M.  King  to  R.  L.  Tim- 
mins •  •  •  and  upon  which  a  .vendor's 
lien  was  retained  in  said  deed,"  etc.  The 
trust  deed  them  continues  and  says: 

"That  whereas,  R.  Ij.  Timmins  and  Willie  R. 
Timmins,  the  said  parties  of  the  first  part,  are 
justly  indebted  to  Mrs.  Sophie  Bodet,  party  of 
the  third  part  herein,  as  evidenced  by  one  cer- 
tain promissory  note  executed  by  the  said  par- 
ties of  the  first  part,  and  payable  to  the  order 
of  the  said  party  of  the  third  part,  as  follows, 
to  wit: 
"13,000       San  Antonio,  Texas,  Nov.  13, 190S. 

"One  year  after  date  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  Mrs.  Sophie 
Bodet,  in  San  Antonio,  Texas,  the  sum  of  three 
thousand  dollars,  with  interest  from  date  at  the 
rate  of  eight  per  centum  per  annum,  interest 
payable  semiannually.  In  case  this  note  is  plac- 
ed in  the  hands  of  an  attorney  for  collection 
after  maturity,  or  the  same  is  collected  through 
the  probate  court,  we  agree  to  pay  the  further 
sum  of  ten  per  centum  of  the  amount  due  for 
attorney's  fees.  The  money  is  borrowed  for  the 
purpose  of  paying  off  the  balance  of  the  pur- 
chase money  which  the  above-mentioned  ven- 
dor's lien  was  retained  to  secure  and  it  is 
agreed  that  Mrs.  Sophie  Bodet  shall  be  subro- 
gated to  all  the  rights  and  privilege  of  said  ven- 
dor's lien." 

The  notes  of  Timmins  to  Mrs.  King  are 
each  for  the  sum  of  111,126.91,  dated  Novem- 
ber 10,  1906,  whereas  the  note  in  Timmins' 
deed  of  trust  to  Crenshaw  trustee,  to  secure 
Mrs.  Bodet,  is  dated  November  13,  1908,  and 
is  for  the  sum  of  $3,000.  In  the  former  notes 
they  bear  interest  at  6  per  cent,  per  annum, 
and  In  the  latter  note  It  bears  8  per  cent 
interest  per  annum.  There  is  nothing  in  that 
deed  of  trust  except  the  reference  to  the  deed 
in  describing  it  by  the  words,  "upon  which  a 
vendor's  lien  was  retained  in  the  deed,"  that 
pretends  subrogation,  other  than  in  this  sub- 
sequently executed  trust  deed  in  the  lan- 
guage set  out    That  cannot  bind  defendant 
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In  error  by  any  possible  extension  of  tbe  doc- 
trine of  subrogation  of  petitioner  to  tbe 
rigbts  of  Mrs.  King,  by  presumption  Qiat  tbe 
^,000  was  paid  Mrs.  King  on  tbe  note.  For 
augbt  tbia  record  shows,  Mrs.  King  may  still 
hold  tbat  note,  and  It  would  be  just  as  mucb 
a  lien  against  tbose  other  numerous  lots  sold 
to '  Timmins  as  against  these  two,  and  en- 
forceable against  all,  unless  barred  by  tbe 
statute  of  limitations. 

There  is  no  pretense  of  any  foreclosure  of 
Mrs.  King's  lien,  whether  as  vendor  or  under 
any  deed  of  trust  or  other  procedure,  but  the 
claim  is  made  under  rights,  secured  under  oth- 
er foreclosures  of  subsequent  liens  to  which 
neither  Mrs.  King  nor  defendant  were  parties 
or  privy  in  estate,  and  be  cannot  be  bound 
thereby.  A  mere  debtor  cannot  subrogate 
tbe  stranger  who  lends  money  to  a  lien  held 
by  a  creditor,  regardless  of  whether  the  cred- 
itor Joins  or  whether  the  subsequent  pur- 
chasers join.  Mrs.  King  could  not  have  fore- 
closed this  deed  of  trust  given  to  secure  Mrs. 
Bodet  in  that  $3,000  note,  any  more  than 
Mrs.  Bodet  or  ber  assignee  could  have  fore- 
closed the  deed  of  trust  given  to  secure  Mrs. 
King,  under  tbe  language  of  the  deed  of 
trust  attempting  a  subrogation  to  a  note  not 
shown  to  have  any  connection  with  the  note 
held  by  Mrs.  King.  Tbe  notes  are  dlfTerent. 
Tbe  deeds  of  trust  are  different,  and  the 
transaction  different  If  paid  Mrs.  King, 
there  was  no  legal  or  equitable  subrogation 
made  by  any  party  who  bad  any  right  to  do 
so.  Suppose  petitioner  was  In  possession  of 
lands  upon  which  Mrs.  King  had  a  lien 
against  Timmins ;  this  would  not  give  him  tbe 
right  to  bold  possession  against  defendant,  the 
true  owner,  for  he  bad  no  superior  title  by 
which  to  assert  such  a  right.  See  Balcer  v. 
Oompton,  52  Tes.  252.  Under  this  authority 
tbe  vendor  may  recover  tbe  land  reciting 
ownership  of  unpaid  purchase-money  notes, 
but  tbe  mere  assignee  of  such  notes  cannot 
do  so.  Subrogation  can  do  no  more  than  to 
create  just  such  rights  as  were  assigned, 
and  It  Is  clear  tbat  Mrs.  Bodet  herself,  un- 
der tbe  rights  secured  to  her  by  the  Timmins 
note,  described  In  the  deed  of  trust,  could 
not  defend  against  defendant  in  error  in  tres- 
pass to  try  title  under  a  plea  of  "not  guilty." 

rs]  It  cannot  for  a  moment  be  held  tbat  a 
person  holding  a  mere  Hen  acquires  title 
without  foreclosure.  Russel  v.  Kirkbrlde,  92 
Tex.  457.  To  do  so  would  have  required  tbe 
making  of  Witberspoon  and  all  the  parties 
holding  the  numerous  unsold  lots,  set  out  In 
tbe  deed  from  Mrs.  King  to  Timmins,  par- 
ties. Williamson  ▼.  Conner,  92  Tex.  681,  50 
S.  Vr.  687. 

Timmins,  after  he  bad  parted  with  his  ti- 
tle to  defendant  in  error,  bad  no  power  or 
authority  thereafter  to  Incumber  It  with  any 
Hen  against  his  vendee.  OiUum  v.  Oollier, 
53  Tex.  593. 


While  nmmins,  as  against  himself,  could 
substitute  a  new  note  and  lien  to  Mrs.  King, 
and  impress  it  as  a  part  of  the  cooslderation 
of  the  purchase,  he  did  not  have  tbe  jwwer 
to  extend  it  to  tbe  land  he  had  sold,  without 
the  consent  of  his  vendee,  based  ui>on  some 
valuable  consideration  to  compel  him  to  bea.T 
such  imposed  burden.  However,  we  do  not 
think  be  attempted  to  do  so. 

We  have  not  discussed  the  legal  effect  of 
otlier  transfers  and  sales  bearing  on  petition- 
er's claim  of  subrogation,  because,  from  what 
we  have  said,  he  was  in  no  position  to  assert 
such  a  dalm.  But  we  have  determined  also 
that  tbe  alleged  lien  or  right  of  subrogation 
has  not  extended  to  or  passed  to  him  by  tbe 
muniments  of  title  shown. 

From  the  view  we  take  of  this  case,  there 
Is  neither  pleading  nor  proof  tbat  establishes 
any  right  in  petitioner  of  subrogation,  and 
no  good  puriMse  would  be  accomplished  by 
reversing  the  judgment  and  remanding  for 
another  trial.  Wa  therefore  set  aside  our 
previous  judgment  in  reversing  and  render- 
ing, and  recall  our  original  opinion,  file  this 
In  lieu  thereof,  and  grant  defendant  in  error 
a  rehearing.  Upon  reconsideration  of  tbe 
whole  case  we  find  no  merit  in  any  error  as- 
signed, and  we  affirm  the  Judgment  of  tbe 
trial  court. 


SMITH  St  al.  V.  WOMACK  at  «l.    (No.  6264.) 

(Court  of  Civil  Appeals  of  Texas.     Anstin. 

April  6,  1921.     Rehearing  Denied 

June  8,  1921.) 

1.  Mlses  and  minerals  4=»73— Oil  and  gas 
lease  conveys  Interest  In  the  land. 

An  oil  and  gas  lease  giving  the  lessee  pow- 
er to  take  and  remove  oil  and  like  minerals 
conveys  an  Interest  in  tbe  land. 

2.  Exeoutors  and  administrators  «=»l  50— Ex- 
ecutors not  authorized  to  orant  oil  and  gas 
leasow 

Where  a  will  gave  power  to  execntors*and 
executrixes  to  do  and  perform  anything  in  and 
about  the  management  and  control  and  dispo- 
sition of  tbe  estate,  and  to  carry  tbe  provisions 
of  the  will  into  execution,  but  there  were  no 
express  terms  aatborizing  sale  of  mineral 
rigbts,  tbe  executors,  etc.,  have  no  authority  to 
grant  an  oil  and  gas  lease. 

3.  Mines  and  minerals  «e974— Whore  titio  to 
be  conveyed  would  bo  doubtful,  apecjflo  per- 
formance of  contract  to  purohasa  oil  and  gas 
lease  will  not  be  granted. 

Where  the  title  tendered  by  executors  con- 
tracting to  grant  an  oil  and  gas  lease  on  the 
lands  of  the  testatrix  was  at  best  so  doubtful 
tbat  it  was  not  a  merchantable  title,  the  pur- 
chaser is  entitled  to  refuse  and  performance 
will  not  be  enforced. 


A=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlseata  and  Indezw 
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Appeal  firom  District  Court,  WilUameon 
County;   Ireland  Graves,  Judge. 

Action  by  George  W.  Smith  and  others 
against  Frank  R.  Womack  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
AflSrmed. 

W.  H.  Nnnn  and  F.  D.  LoTe,  both  of 
Georgetown,  for  appellants. 

Crltz,  Lawhon  &  McNalr,  of  Taylor,  for  ap- 
pellees. 

KBT,  O.  J.  The  following  statemmt  Is 
eopled  from  the  brief  of  appellants: 

"The  appellants,  all  of  the  devisoes  nnder  the 
will,  Mary  Shelby  Smith,  deceased,  sued  the 
appellees,  Frank  R.  Womack,  and  the  First 
National  Bank  of  Taylor,  Tex.,  in  the  district 
court  of  Williamson  county,  Tex.,  for  the  sum 
of  $1,6001  and  for  cause  of  action  allege: 
That  George  W.  Smith,  acting  for  himself  and 
the  other  plaintiffs,  and  the  defendant  Frank  R. 
Womack,  entered  into  a  certain  contract  in 
writing,  nnder  the  terms  of  which  Frank  R. 
Womack  deposited  in  the  said  First  National 
Bank  of  Taylor,  Tex.,  the  sum  of  f  1.B0O,  with 
instructions  to  the  said  bank  that  the  said 
money  aliould  be  turned  oyer  and  delivered 
to  the  said  George  W.  Smith  in  the  event  that 
the  said  George  W.  Smith  procured  to  be  ac- 
knowledged by  himself,  Fannie  Smith,  William 
Wayne  Smith,  Blanch  Smith  and  Murry  Smith, 
a  certain  oil  lease,  in  the  capacity  shown  by  the 
said  oil  lease,  and  caused  same  to  be  delivered 
to  the  said  Frank  R.  Womack  within  10  days 
from  said  date.  The  said  oil  lease,  having 
heretofore  been  prepared,  the  form,  terms  and 
.  conditions  agreed   upon. 

"That  the  plaintiffs  complied  with  all  of  the 
terms  and  conditions  of  the  said  contract,  and 
caused  the  said  oil  lease  to  be  duly  acknowledg- 
ed and  delivered  within  said  ten  days;  but 
that  the  defendants  then  and  there  refused  to 
turn  over  and  deliver  the  said  $1,500  to  the 
plaintiffs. 

"The  defendant  bank  answered,  alleging  that 
it  held  the  $1,500  in  escrow,  and  that  it  stood 
ready  and  willing  to  pay  the  same  to  the 
party  entitled  thereto,  and  prayed  for  judgment 
«f  ^e  court  directing  to  whom  it  should  pay 
same. 

"The  defendant  Frank  R.  Womack  answered 
that  at  the  time  the  making  of  the  said  con- 
tract the  plaintiff  George  W.  Smith  represented 
that  he,  together  with  the  other  proposed  mak- 
ers of  the  lease  contract,  as  the  executors  of 
the  will  of  Mary  Shelby  Smith,  deceased,  had 
the  power  to  make  the  said  lease  contract; 
and  that  the  defendant  Womack  relied  upon 
the  said  representations  so  made;  that  the 
said  George  W.  Smith  and  the  other  execntors 
of  the  said  will  did  not  In  fact  have  the  power 
to  make  the  said  oU  lease  contract  under  the 
terms  of  the  said  wQl;  and  that  the  said  de- 
fendant did  not  learn  of  the  said  want  of  power 
till  after  the  making  of  the  first  named  con- 
tract; that  a  copy  of  the  said  will  is  attached 
to  the  said  answer. 

"The  following  agreement  was  made  In  open 
court,  on  the  trial  of  the  said  cause,  to  wit: 
It  is  agreed  by  both  parties  that  the  contracts 
were  in  fAct  drawn  as  alleged,  and  that  copies 


of  them  were  left  in  the  possession  of  the 
law  firm  of  Critz,  Lawhon  &  McNair;  that 
within  10  days  from  the  execution  of  the  mu- 
tual contract,  the  plaintiff  George  W.  Smith 
turned  over  to  the  said  law  firm  of  Criti,  Law- 
hon &  McNair,  which  was  acting  for  the  defend- 
ant Frank  R.  Womack,  a  certified  copy  of  the 
wiU  and  of  the  probate  of  the  wiU  of  his  de- 
ceased wife;  that  within  10  days  of  the  execu- 
tion of  the  mutual  contract  the  plaintiff  George 
W.  Smith  tendered  to  the  defendant  Frank  B. 
Womack  the  oil  lease  contract,  and  that  it  was 
executed  in  the  manner  required  by  both  the 
mutual  contract  and  the  oil  lease  contract. 
It  is  further  agreed  by  the  parties  that  no  ob- 
jection at  this  time,  or  any  other  time,  was 
urged  to  the  title  of  the  plaintiffs  in  the  prop- 
erty, except  the  objection  of  the  want  of  power 
or  authority  in  the  plaintiffs  to  make  the  lease 
contract.'  It  appeared  from  the  proof  that 
the  property  covered  by  the  oil  lease  was  the 
separate  property  of  Mary  Shelby  Smith,  de- 
ceased, and  is  covered  by  her  will. 

"The  case  was  tried  before  the  court  with- 
out a  jury,  and  judgment  was  rendered  for  the 
defendants,  from  which  the  plaintiff  in  due  time 
appealed  to  this  court 

"The  only  issue  made  upon  the  trial  of  the 
case  was  whether  the  executors  under  the  will 
of  Mary  Shelby  Smith,  deceased,  had  the  power 
to  make  the  oil  lease;  it  being  contended  by 
appellees  that  the  will  itself  denied  such  pow- 
er." 

Appellees  concede  the  correctness  of  that 
statement,  with  the  following  additions  there- 
to; Appellee  Frank  B.  Womack  denied  that 
the  wUl  of  Mary  Shelby  Smith,  through 
which  the  plaintiffs  derived  title,  conferred 
upon  the  executors  or  trustees  the  power  to 
sell  the  land,  or  execute  the  contract  refer- 
red to  in  the  plaintiffs'  petition.  That  de- 
foidant  also  averred  In  his  answer  that  he 
was  Induced  to  enter  into  the  contract  re- 
ferred to  by  the  representations  of  the  plain- 
tiff George  W.  Smith  that  he  and  the  other 
parties  plaintiff  had  the  power  and  authority 
to  grant,  convey,  and  deliver  to  said  defend- 
ant the  contract  in  question,  and  to  convey 
the  mineral,  oil,  and  gas  rights  in  and  under 
the  land  described  in  said  lease  contract,  and 
that  such  power  and  authority  was  derived 
from  and  given  by  the  will  of  Mary  Shelby 
Smith;  which  representation  djefendant 
Womack  alleged  was  not  tme  but,  on  the 
contrary,  the  will  denied  to  the  plaintiffs  any 
such  power  to  convey.  Womack  also  pleaded. 
In  substance,  that  it  was  the  duty  of  the 
plaintiffs  to  furnish  a  good  marketable  title, 
and  that  the  title  furnished  was  defective, 
doubtful,  and  hazardous,  and  therefore  the 
court  was  justified  In  not  rendering  judgment 
for  the  plaintiffs. 

There  was  a  nonjury  trial,  which  resulted 
in  a  verdict  and  Judgment  for  the  defend- 
ants;  and  the  plaintiffs  have  appealed. 

In  the  court  below  and  in  this  court,  the 
defendant  bank  was  and  is  in  the  attitude  of 
a  stakeholder,  and  Is  willing  to  abide  the 
Judgm^it  of  the  court,  and  pay  the  money  to 
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whichever  party  It  may  be  adjudged  to  be- 
long, but  asks  that  it  be  relieved  of  all  costs. 
The  trial  court  filed  the  following  findings 
of  fact,  which  are  conceded  to  be  correct: 

"(1)  I  find  that  on  June  19, 1919,  the  plaintiff 
Geo.  W.  Smith,  as  first  party,  and  defendant 
Frank  R.  Womack,  as  second  party,  executed 
the  inBtmment  referred  to  in  the  pleadings  as 
the  mutual  contract,  a  copy  of  which  is  attached 
to  the  plaintiffs'  first  amended  original  petition 
and  marked  'Exhibit  B/ 

"(2)  I  find  that  on  the  same  date,  namely, 
June  19,  1919,  Geo.  W.  Smith  and  Frank  R. 
Womack  signed  the  oil  lease  contract,  a  copy 
of  which  is  attached  to  said  amended  petition, 
marked  'Exhibit  A.'  That  at  the  same  time  as 
stated  in  the  so-called  'mutual  contract,'  de- 
fendant Womack  deposited  with  defendant  bank 
the  sum  of  $1,500,  to  be  held  by  the  bank  in 
accordance  with  the  terms  of  said  'mutual  con- 
tract.' 

"That  the  oil  lease  contract  (Exhibit  A), 
bearing  Womack's  signature,  was  retained  by 
Messrs.  Crits,  Lawhon  &  McNair,  defendant 
Womack's  attorneys,  with  the  understanding 
that  Geo.  W.  Smith  was  to  procure  the  signa- 
tures thereto  of  the  plaintiffs,  Murry  Smith, 
William  Wayne  Smith,  Blanch  Smith,  and  Fan- 
nie Bmith,   which  was   afterwards  done. 

"(3)  It  was  also  understood  and  agreed  by 
Geo.  W.  Smith  and  Womack,  at  the  time  Wom- 
ack signed  said  instruments,  that  Geo.  W. 
Smith  was  to  furnish  to  Womack's  attorneys, 
within  the  10  days'  period  referred  to  in  the 
mutual  contract,  certified  copies  of  the  probate 
proceedings,  showing  the  probate  of  the  last 
will  of  Mary  Shelby  Smith,  the  deceased  wife 
of  Geo.  W.  Smith,'  who  was  the  owner,  in  her 
separate  right,  of  the  property  referred  to  in 
the  oil  lease  contract. 

"(4)  At  the  time  of  the  execution  of  the 
'mutual  contract,'  Geo.  W.  Smith  represented  to 
Womack  that  under  the  terms  of  his  wife's 
will,  he  and  the  others  who  subsequently  sign- 
ed the  oil  lease  contract  had  authority  to  exe- 
cute the  same;  and  it  was  understood  at  that 
time  that  unless  thereby  Womack  could  acquire 
valid  title  to  that  which  the  oil  lease  contract 
purported  to  convey,  Womack  was  not  to  be 
required  to  go  forward  with  the  contract. 

"(5)  Within  the  10  days  referred  to.  Smith 
furnished  certified  copy  of  the  probate  pro- 
ceedings and  Womack's  attorneys  (also  within 
said  period),  after  examining  said  papers,  in- 
formed Geo.  W.  Smith  that  in  their  opinion 
those  who  were  signatories  to  the  oil  lease  con- 
tract as  grantors  had  no  authority  under  the 
will  to  execute  such  instrument,  and  that 
Womack  would  therefore  refuse  to  go  forward 
with  the  contract. 

"(6)  Item  third  of  Mary  Shelby  Smith's  wiU 
reads  as  follows:  'I  hereby  nominate,  consti- 
tute and  appoint  my  husband,  George  W.  Smith, 
and  my  sister-in-law,  Fannie  Smith,  my  sons, 
William  Wayne  Smith,  Murry  Smith,  and 
George  Earl  Smith,  and  my  daughters,  Blanch 
Smith  and  May  Dee  Smith,  the  independent 
executors  and  executrices  and  trustees  to  carry 
out  this  my  will,  and  no  bond  or  other  security 
is  to  be  required  of  them  or  either  of  them, 
and  I  hereby  confer  upon  them  full  power  and 
authority  to  carry  into  execution  all  the  terms, 
conditions  and  provisiona  in  this  will  contained.' 


"(7)  Item  eleventh  reads  in  part  as  follows: 
'It  is  my  will  that  the  executors,  executrices 
and  trustees  heretofore  named  who  have  ar- 
rived at  the  age  of  twenty- one  years  at  my 
death  may  qualify  as  such  by  taking  and  sub- 
scribing the  oath  required  by  law  of  executors; 
and  each  of  my  children  under  the  age  of  twen- 
ty-one years  at  my  death  may  upon  arriving 
at  that  age  likewise  qualify  by  taking  sack 
oath.' 

"(8)  Item  twelfth  provides,  substantially  in 
the  language  of  the  statute  authorizing  the  ad- 
ministration of  an  estate  by  an  independent 
executor,  that  the  courts  shall  have  no  juris- 
diction other  than  to  admit  the  will  to  probate 
and  permit  the  returning  of  an  inventory,  etc; 
and  said  item  reads  further  as  follows:  'And 
I  hereby  confer  foil  and  ample  authority  and 
power  upon  such  of  my  executors  and  execu- 
trices as  may  qualify  to  do  and  perform  any 
and  everything  in  and  about  the  management, 
control  and  disposition  of  my  estate  and  to 
carry  the  provisions  of  this  will  into  execution.' 

"(9)  Item  fourth  is  as  follows:  'I  hereby 
will,  bequeath  and  devise  to  my  said  executora 
and  executrices  and  trustees  all  my  property 
and  estate,  real,  personal  and  mixed,  of  which 
I  may  die  seized  and  possessed,  or  to  which  I 
may  be  entiUed  by  inheritance,  bequest  and  de- 
vise, or  otherwise,  to  hold,  manage,  and  control 
the  same  as  hereinafter  provided.' 

"(10)  Item  fifth  reads  in  pert  as  follows: 
'It  is  my  wiU  and  I  so  direct  that  my  said 
executors  and  executrices  and  trustees  shall 
keep,  hold  and  control  the  corpus  of  my  estate, 
to  lease  and  rent  the  same  in  the  best  possible 
manner  to  secure  the  largest  income  or  revenue 
compatible  to  the  interest  of  my  estate,  and 
the  income  or  earning  of  my  estate,  including 
any  life  insurance  of  which  I  am  the  beneficiary, 
shall  be  divided  into  eight  equal  parts.'  The 
win  further  provides  that  two  of  the  eight 
shares  of  the  annual  income  shall  be  paid 
over'  to  Geo.  W.  Smith,  and  one  share  to  each 
of  the  other  persons  named  as  executors,  exec- 
utrices and  trustees.  It  further  provides  that 
upon  each  child's  reaching  the  age  of  30  years 
one-eighth  of  the  corpus  of  the  estate  shall  be 
delivered  to  such  child,  subject,  however,  to 
an  attempted  restraint  upon  alienation  until 
such  beneficiary  shall  have  reached  the  age  of 
40  years.  Other  provisions  of  item  fifth  direct 
more  specifically  the  manner  in  which  the  shares 
of  the  revenues  given  to  the  children  shall  be 
applied  and  handled  during  their  minority,  etc 

"(11)  Item  seventh  provides  that  the  one- 
eigbth  of  the  corpus  of  the  estate  bequeathed 
to  Fannie  Smith  (sister-in-law  to  testatrix) 
may,  at  her  option,  be  set  apart  to  her  at  any 
time  after  the  death  of  testatrix,  to  be  used 
and  held  by  her  for  her  life  with  full  power  to 
sell  and  convey  the  same  or  any  part  thereof, 
and  at  her  death  any  undisposed  part  thereof 
to  revert  to  the  estate  and  be  divided  equally 
among  the  children  of  testatrix  or  their  de- 
scendants. 

"(12)  Substantially  the  same  character  of 
provision  is  contained  in  item  eighth  with  re- 
spect to  the  two-eighths  share  of  the  corpus 
of  the  estate,  the  income  from  which  is  given  to 
Geo.  W.  Smith  for  bis  life,  except  that  he  is 
not  given  power  to  dispose  of  the  corpus  of 
such  two-eighths  interest. 
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"(13)  At  the  time  of  the  execution  of  the  oU 
lease  contract,  Geo.  W.  Smith,  the  father,  Fan- 
nie Smith,  the  sister-in-law,  and  Murry  Smith, 
William  Wayne  Smith  and  Blanch  Smith,  three 
of  the  children,  had  qualified  as  Independent 
executors  of  the  will,  and  each  of  them  exe- 
cuted the  contract  in  such  capacity  as  well  as 
individually.  The  other  two  children,  George 
Eorle  Smith  and  May  Bee  Smith,  being  minors, 
bad  not  qualified  as  executors,  and  did  not 
Join  in  the  execution  of  the  contract. 

"(14)  The  testatrix,  Mary  Shelby  Smith,  died 
prior  to  January  14,  lOlS,  and  her  will  was 
filed  tor  probate  on  that  date. 

"(15)  It  was  not  shown  or  contended  that 
the  oil  lease  contract  was  executed  for  the  pur- 
pose of  raising  money  to  pay  debts  of  the  es- 
tate of  Mary  Shelby  Smith." 


843 


The  written  instrument  denominated  a 
'lease  contract,"  which  was  tendered  by  the 
plaintiffs  as  a  compliance  upon  th^r  part 
with  the  contract  sued  on  among  other  things, 
contains  the  followiug  provisions: 

"Know  an  men  by  these  presents:  That  we, 
Geprge  W.  Smith,  Fannie  Smith,  WilBam 
Wayne  Smith,  Blanche  Smith  and  Murrey  B. 
Smith,  for  ourselves  individoally,  and  as  inde- 
pendent executors  of  the  estate  of  Mary  Shelby 
Smith,  deceased,  late  of  Jefferson  county,  Tex- 
as, have  and  do  hereby  lease  unto  F.  R.  Wom- 
ack,  of  the  county  of  Williamson  anu  State  of 
Texas,  his  heirs  and  assigns,  the  tract  of  land 
herein  described  for  the  purpose  of  exploiting 
the  same  for  the  extraction  of  minerals  there- 
from; and  we  do  hereby  also  grant  and  convey 
unto  the  said  F.  R.  Womack  all  of  the  oil, 
gas  and  other  minerals  in  and  under  said  land, 
as  also  the  exclusive  right  of  drilling  and  op- 
erating thereon  for  oil  or  gas,  together  with  a 
right  of  way  for  and  a  right  to  lay  pipe  lines 
to  convey  water,  steam,  oil  and  gas,  and  a 
right  to  have  and  use  sufficient  vrater,  oil  and 
gas  from  the  premises  to  drill  and  operate  any 
wells  that  be  may  bore  or  drill  thereon;  and 
for  such  other  privileges  as  are  reasonably 
requisite  for  the  conduct  of  said  operations; 
and  a  right  to  remove  at  any  time  from  said 
premises  any  and  all  property  which  may  have 
been  placed  thereon  by  the  said  F.  &.  Womack, 
his  heirs  or  assigns." 

Mrs.  Smith  added  a  codicil  to  her  will, 
which  reads  as  follows: 

"Whereas,  I,  Mary  Shelby  Smith,  of  the  coun- 
ty of  Jefferson  and  state  of  Texas,  have  here- 
tofore made  my  last  will  and  testament  bearing 
date  the  6th  day  of  May,  A.  D.  1916:  Now, 
I  do  by  this  instrument,  which  I  hereby  declare 
to  t>e  a  codicil  to  my  will,  further  direct  my 
execntors,  executrices  and  trustees  to  exer- 
cise ail  efforts  to  pay  such  debts  as  my  estate 
should  owe  at  the  time  of  my  decease,  out  of 
the  rents  and  revenues  of  my  estate,  so  as  to 
keep  my  estate,  or  as  much  as  thereof  is  pos- 
sible, intact  for  the  trust  estate  heretofore  cre- 
ated in  the  original  will;  and  to  that  end  my 
said  executors,  executrices  and  trustees  shaU 
use  the  gross  income  in  the  payment  of  said 
debts' as  well  as  in  the  payment  of  the  taxes 
and  other  necessary  expenses  of  the  estate,  in- 
cluding the  premium  on  my  insurance  policy." 


Opinion. 

As  conclusions  of  law,  the  trial  court  beld:- 

(1)  That  the  instrument  designated  as  the 
"oH  lease  contract,"  wherein  the  grantors 
purported  to  "grant  and  convey  unto  the  said 
F.  R.  Womack  all  of  the  oil,  gas,  and  other 
minerals  In  and  nnder  said  land,"  was  an 
attempted  conveyance  of  a  part  of  the  land. 

(2)  That  as  It  was  not  shown  that  any 
debts  existed  against  the  estate,  it  was  not 
made  to  appear  that  the  executors  bad  pow- 
er and  authority  to  convey  any  part  of  the 
real  estate. 

(3)  That  even  it  the  will  could  he  con- 
strued as  conferring  such  power  to  convey, 
yet  such  authority  was  of  so  doubtful  a  char- 
acter that,  in  the  absence  of  a  prior  Judicial 
construction  to  that  effect,  the  defendant  was 
Justified  in  rejecting  the  title  on  account  of 
such  uncertainty. 

[1]  The  first  conclusion  of  the  trial  court, 
to  the  effect  that  the  Instrument  referred  to- 
purported  to  convey  an  interest  in  and  part  of 
the  land  Itself,  Is  now  well  settled  In  tills  state. 
See  Texas  Company  v.  Daughorty,  107  Tex. 
226,  176  S.  W.  717,  L.  R.  A.  1917F,  989,  decided 
by  our  Supreme  Court,  and  other  autborities 
referred  to  by  Chief  Justice  Phillips  In  the 
able  opinion  prepared  by  him  in  that  case. 

[2, 3]  It  is  quite  clear  that  the  will  does 
not,  in  express  terms,  confer  upon  the  ex- 
ecutors the  power  to  sell,  unless  it  be  that 
such  power  is  conferred  by  that  provision 
which  reads: 

"And  I  hereby  confer  full  and  ample  author- 
ity and  power  upon  such  of  my  executors  and 
executrices  as  may  be  qualified  to  do  and  per- 
form any  and  everything  in  and  about  the  man- 
agement, control,  and  disposition  of  my  estate, 
and  to  carry  the  provisions  of  this  will  into 
execution." 

Of  course,  the  words  "management  and 
control"  cannot  be  construed  as  conferring 
power  of  sale,  while  in  certain  circumstances 
the  word  "disposition"  may  be  given  that 
meaning.  However,  when  all  the  terms  of 
the  will  are  taken  into  consideration,  and 
especially  those  which  direct  that  the  corpus 
of  the  estate  shall  he  preserved  intact,  we 
do  not  believe  the  word  "disposition"  in  tills 
will  was  intended  to  confer  the  power  of 
sale.  But  if  mistaken  In  that  respect,  we 
agree  with  the  trial  Judge  In  his  last  conclu- 
sion of  law,  to  the  effect  tbat  the  construc- 
tion of  the  will  is  so  doubtful  as  that  the 
title  which  was  tendered  by  the  plaintiffs 
was  not  a  merchantable  title,  and  for  that 
reason  the  defendant  had  the  right  to  refuse 
to  accept  it;  and  that  the  trial  Judge  did  not 
err  in  rendering  Judgment  against  the  plain- 
tiffs. Boos  V.  Thlgpen,  140  S.  W.  1180; 
Clegg  V.  Brannan,  190  S.  W.  812. 

No  reversible  error  has  been  shown,  an6 
the  Judgment  Is  affirmed. 

Affirmed* 
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BAKER  V.  HODGES.     (No.  698.) 

(Oouit  of  dvil  Appeals  of  Texas.    Beaumont. 
May  25,  1921.) 

i.  Rallraaita  «=9307(4)— Flagman  only  raqulr- 
•d  at  unusually  dangerous  crossings. 
A  railway  company's  duty  to  keep  a  flag- 
man at  a  public  bighway  crossicg  only  arises 
where  the  crossing  can  be  said  to  be  attended 
with  extra  hazard  or  unnsual  danger,  whibh 
depends  upon  the  extent  ot  the  use  of  the 
crossing  and  the  surrounding  drcumstoncea. 

2.  Railroads  <S=>350 (5)— Negligence  In  maln- 
taittlng  flagman  question  of  fact. 

If  a  highway  crossing  over  a  railroad  is 
used  extensively  and  frequently  by  the  public, 
and  trains  are  operated  over  it  at  frequent  in- 
tervals, and  there  are  obstructions  materially 
obstructing  the  view  of  approaching  trains,  it 
is  a  question  for  the  jury,  or  for  the  court  sit- 
ting without  a  Jury,  whether  the  failure  to 
have  a  flagman  at  the  crossing  constitutes  a 
failure  to  use  such  care  as  an  ordinarily  pru- 
dent person  would  use  under  the  same  or  sim- 
ilar circumstances. 

3.  Railroads  «=>308— Violation  of  ordinance 
requiring  flagman  negllgenca. 

Where  a  valid  city  ordinance  requires  a 
flagman  at  a  railroad  crossing,  it  is  negligence 
as  a  matter  of  law  on  the  part  of  the  railroad 
company  to  fail  to  comply  with  such  ordinance, 
and  if  such  failure  is  the  proximate  cause  of 
an  injury  to  one  using  the  crossing,  the  railroad 
company  is  liable. 

4.  Railroads  €=9350(5)— Negligence  of  con- 
duotor  failing  to  station  flagman  at  orosslng 
held  question  of  fact. 

Where  the  conductor  of  a  freight  train, 
■tanding  on  a  passing  track  for  the  purpose 
of  allowing  a  passenger  train  to  pass,  knew 
that  the  passenger  train  was  soon  to  arrive, 
and  that  the  view  of  persons  using  the  cross- 
ing would  be  greatly  obstructed  by  the  pres- 
ence of  the  freight  train,  and  that  a  switch  en- 
gine near  by,  puffing  and  making  a  noise,  pos- 
sibly prevented  persons  from  hearing  the  ap- 
proach of  the  train,  and  that  the  freight  train 
left  only  a  narrow  passage  over  the  track,  and 
that  the  crossing  was  extensively  used,  it  was 
a  question  of  fact  for  the  trial  court  sitting 
OS  a  jury  whether  he  acted  as  an  ordinarily 
prudent  person  in  failing  to  place  some  mem- 
ber of  the  crew  at  the  crossing  as  a  flagman 
until  the  paaaenger  train  had  passed. 

5.  Railroads  €=>337( I)— Failure  to  have  flag, 
man  at  obstructed  orosslng  held  proximate 
cause  of  injury. 

The  failure  of  the  conductor  of  a  freight 
train  waiting  on  a  passing  track  at  a  highway 
crossing  for  a  passenger  train  to  pass  to  sta- 
tion a  member  of  the  crew  at  the  crossing  as  a 
flagman  was  the  proximate  cause  of  an  injury 
to  one  struck  by  the  train,  though  other  persons 
attempted  to  warn  him  of  the  approach  of  the 
train,  and  he  failed  to  heed  the  warning,  where 
tt  appeared  that  he  did  not  hear  their  warn- 
ings or  see  their  signals. 


6.  Railroads  «=33I6(4)— Speed  ordlnanee  ln> 
material  where  speed  was  negligent 

Whether  an  ordinance  limiting  the  speed  of 
trains  to  10  miles  an  hour  applied  to  the  re- 
ceiver of  a  railway  was  immaterial,  where  the 
trial  judge  found  as  a  fact  that  die  receiver 
was  negligent  in  operating  the  train  at  the 
rate  of  speed  at  which  it  was  operated  over  a 
crossing,  and  such  finding  woa  supported  by 
the  evidence. 

7.  Railroads  «s»350(ll)— NegllgeM  speed  held 
question  of  faet. 

Whether  the  operation  of  a  train  at  a  speed 
ot  26  miles  on  hour  over  the  principal  cross- 
ing in  a  city  or  town  of  1,200  to  1,400  inhab- 
itants, which  was  near  the  depot  and  station 
and  was  obstructed  by  a  long  freight  train, 
cut  in  the  middle  of  the  street  and  leaving  a 
passage  of  only  16  feet  for  the  use  of  the  pub- 
lic, was  negligence,  was  a  question  of  fact  for 
the  trial  court  sitting  without  a  jury. 

8.  Appeal  and  error  ®=>742( I)— Statement  un- 
der assignment  as  to  eontrlbutory  negllgeaoe 
should  be  full  and  fair. 

Under  rule  SI  for  Courts  of  Civil  Appeals, 
an  assignment  of  error,  complaining  of  a  find- 
ing that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  should  be  supported  by  a  full 
and  fair  statement  of  all  the  evidence  in  the 
record  bearing  upon  the  question  of  contribu- 
tory negligence. 

9.  Damages  «=3i30(2)— Verdict  of  $3,500  for 
Injuries  to  shoulder  and  other  lojuries  not  ex- 
cessive. 

Where  a  farmer,  42  years  old,  also  own- 
ing and  operating  a  cotton  gin,  and  in  robust 
health,  was  confined  in  the  hospital  for  12 
days  and  to  his  house  for  about  6  weeks  as  the 
result  of  an  injury,  and  2  years  after  the  ac- 
cident his  shoulder  was  still  so  badly  injured 
that  he  could  not  raise  his  arm  above  his  head 
or  chop  with  an  axe  or  use  a  hoe,  and  he  had 
suffered  a  great  deal  ot  physical  pain,  and  his 
physical  capacity  for  work  was  reduced  fully 
two-thirds,  an  award  of  $3,500  as  damages 
was  not  excessiTe. 

10.  Damages  9s>62(2)— Only  ordinary  rare  re- 
quired In  treatment  of  injuriee: 

An  injured  person  is  only  required  to  use 
ordinary  care  and  prudence  in  the  treatment 
ot  his  injuries. 

Appeal  from  District  Cour^  Bobertson 
County ;  John  Watson,  Judge. 

Action  by  A.  J.  Hodges  against  James  A. 
Baker,  receiver  of  the  International  ft  Great 
Northern  Railway  Company.  From  a  judg- 
ment for  plaintiir,  defendant  appeals.  Af- 
firmed. 

H.  A.  Bash  and  3.  lu  Goodman,  both  of 
Franklin,  and  Henderson  &  Banaon,  of  Bry- 
an, for  ai^ellant. 

J.  C.  Scott,  of  Corpus  Christl,  K.  W.  GB- 
more,  of  Houston,  and  Perry  &  Woods,  of 
Franklin,  for  appellee. 

HIQHTOWER,  a  J.  This  suit  was  filed 
by  the  appellee,  Hodges,  as  plaintiff  below. 
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against  the  appellant,  James  A.  Baker,  In 
his  capacity  as  receiver  of  the  International 
&  Great  Northern  Railway  Company,  for  the 
recovery  of  damages  because  of  personal  in- 
juries alleged  to  have  been  sustained  by  ap- 
ptilee,  and  also  for  damages  to  his  automo- 
bile. The  accident  occurred  In  the  town  of 
Franklin,  Robertson  county,  about  -sundown 
on  the  28th  day  of  November,  1917,  while 
Hie  appellee  was  driving  his  automobile  along 
one  of  the  principal  streets  of  that  town, 
and  where  the  same  Is  crossed  by  the  rail- 
way track. 

It  was  alleged  by  appellee  that  bis  view  of 
the  track  upon  which  the  approaching  train 
was  traveling  was  obstructed  by  a  freight 
train,  which  had  been  placed  upon  a  side 
track  near  and  parallel  to  the  main  track, 
and  that  the  freight  train  was  then  cut  so 
as  to  leave  the  crossing  open  for  passage,  etc. 
Plaintiff  then  alleged  that  there  was  no  flag- 
man, at  this  crossing,  and  that  the  train,  at 
the  time  of  the  accident,  was  running  at  a 
dangerous  and  excessive  rate  of  speed,  and 
that  those  in  'charge  of  the  train  gave  no 
warning  of  its  approach  to  the  crossing.  The 
spedflc  grounds  of  negligence  alleged  were 

(1)  that  appellant  failed  to  have  stationed  at 
fluid  crossing  where  said  freight  train  had 
been  cut  a  flagman  or  some  other  employ^, 
who  could  and  should  have  warned  appellee 
and  other  persons  about  to  cross  said  railway 
track  of  the  aproach  of  said  passenger  train ; 

(2)  that  appellee  was  guilty  of  negligence  in 
placing  said  freight  train  and  box  cars  on 
said  side  track  in  such  position  that  they  ob- 
structed the  view  of  the  crossing  and  the 
main  line  thereabout,  so  that  appellee  and 
any  person  approaching  said  crossing  from 
the  south  of  the  track  could  not  see  the  ap- 
proach of  the  passenger  train  which  collide 
with  appellee's  automobile,  until  they  had 
passed  said  freight  train  and  box  cars  so 
placed  on  said  side  track;  (3)  that  the  serv- 
ants and  employes  of  appellant,  in  charge  of 
the  passenger  train,  failed  to  give  warning  of 
the  approach  thereof,  by  sounding  any  warn- 
ing and  by  failing  to  ring  the  bell  of  the  lo- 
comotive on  the  engine,  as  it  approached  said 
croB.siug  In  the  corporate  limits  of  the  town 
of  Franklin,  in  violation  of  a  duty  which  ap- 
pellant owed  to  appellee  and  others  who 
might  be  about  to  cross  said  track,  and  that 
such  failure  was  in  direct  violation  of  an 
ordinance  of  the  town  of  Franklin,  and  also 
In  violation  of  the  statute  of  this  state,  which 
required  that  the  bell  on  -said  locomotive 
should  be  nmg  at  a  distance  of  at  least  80 
rods  from  said  crossing,  and  should  be  kept 
ringing  until  said  crossing  had  been  passed; 
(4)  that  the  servants  and  employes  of  apfpel- 
lant,  in  charge  of  said  passenger  train,  were 
at  the  time  of  said  collision  operating  and 
running  the  same  at  a  rate  of  approximately 
26  miles  per  hour,  which  rate  of  speed  at 
said  time  and  place  and  in  proximity  to  said 
street  crossing  was  reckless  and  dangerous. 


and  was,  besides,  in  direct  violation  of  an 
ordinance  of  said  town,  which  limited  the 
rate  of  speed  of  trains  to  10  miles  per  hour. 

Appellant  answered  by  general  demurrer  ■ 
and  special  exceptions  unnecessary  to  men- 
tion, and  then  specially  alleged  that  appel- 
lee's injuries  were  the  result  solely  and  prox- 
imately of  his  own  contributory  negligence, 
in  the  following  respect^:  (1)  Because  he  fail- 
ed to  note  the  approach  of  the  train,  the 
warning  of  which  was  given  by  the  flash  of 
the  headlight,  by  the  bell  and  whistle,  and 
that  if  he  had  been  using  any  care  for  bis 
own  safety  he  could  have  heard  same;  (2) 
because  he  was  violating  the  law  of  the  state 
in  approaching  a  railroad  crossing  at  a  rate 
of  speed  exceeding  6  miles  per  hour,  and 
that  he  was  doing  same  in  a  reckless  and  in 
an  intoxicated,  or  seml-lntoxlcated,  condition; 
(3)  that  as  he  approached  said  crossing,  he 
was  warned  by  different  parties  that  the  train 
was  coming,  and  he  heard  same,  or  could 
have  heard  same  if  he  had  been  paying  any 
attention  to  his  own  safety,  and  that  on  ac- 
count of  such  contributory  negligence  on  his 
part,  which  was  the  proximate  cause  of  his 
injuries,  if  any,  appellee  sustained  such  in- 
juries, if  any,  and  appellant,  therefore,  is  not 
liable  for  same. 

The  case  was  tried  before  the  trial  court 
without  a  jury,  and  Judgment  was  rendered 
in  favor  of  appellee  for  $3,900,  to  which  judg- 
ment appellant  duly  excepted,  and  has  per- 
fected an  appeal  to  this  court. 

At  the  request  of  appellant,  the  trial  judge 
prepared  and  filed  flndings  of  fact  and  con- 
clusions of  law,  which  are  quite  full,  and 
they  will  serve  as  a  sufficient  statement  of 
the  facts  upon  which  the  Judgment  appealed 
from  vras  based,  and  we  copy  them  in  full, 
as  follows: 

"(1)  I  find  that  Jas.  A  Baker  is  receiver  of 
the  International  &  Great  Northern  Railway 
Company,  and  that  he  was  such  receiver  on 
the  2Sth  day  of  November,  A.  D.  1917,  the  date 
on  which  plaintiff  received  the  injuries  for 
which  judgment  is  rendered  herein;  and  that, 
as  such  receiver,  the  said  Jas.  A.  Baker  did, 
at  the  said  time,  and  does  now,  operate  a  line 
of  railway  through  Robertson  county,  Tex.,  and 
through  the  incorporated  city  of  Franklin,  in 
said  county  and  state,  where  said  injuries  were 
inflicted  upon  plaintiff. 

"(2)  I  find  that,  on  the  28th  day  of  Novem- 
ber, 1017,  defendant,  for  the  use  and  conven- 
ience of  the  public,  kept  and  maintained  a  pub- 
lic road  and  street  crossing  over  and  across 
his  said  line  of  railway,  which  was  the  principal 
crossing  in  the  said  city  of  Franklin,  and  lo- 
cated just  east  of  and  adjacent  to  the  passen- 
ger and  freight  depot  in  said  city;  said  street 
at  said  crossing  being  aboat  80  feet  in  width. 

"(3)  I  find  that  the  said  city  or  town  of 
Franklin  was,  on  said  date,  the  county  seat  of 
Robertson  county,  that  its  population  was  ap- 
proximately 1,200  to  1,400  inhabitants;  that 
the  principal  business  portion  of  said  town 
was  located  on  the  north  side  of  defendant's 
railroad,  and  about  %  of  the  population  of 
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said  town  resided  on  the  sooth  side  of  said 
railroad;  that  a  large  trade  territory  tributary 
to  said  town  was  also  located  south  of  said 
railroad,  and  that  said  creasing  was  the  one 
mostly  used  by  people  residing  in  and  near  said 
town  on  the  aooth  side  of  said  railroad  in  go- 
ing to  and  retnrning  front  the  buainess  portion 
of  said  town,  and  that  said  crossing  was  the 
principal  crossing  naed  by  the  public  generally 
while  passing  between  the  north  and  south 
sides  of  said  town. 

"(4)  I  find  that,  at  the  p<rint  where  said 
railroad  crossed  said  street,  at  said  time,  de- 
fendant had  and  maintained  a  passing  track, 
which  was  located  about  10  feet  south  of  the 
main  line  of  said  railroad,  and  also  had  a  side 
track,  commonly  called  the  house  track,  which 
was  located  about  39  feet  south  of  said  pass- 
ing track,  and  that  Carter  &  Maris'  lumber  of- 
fice was  located  about  60  feet  south  of  said 
house  track  and  on  the  east  side  of  said  street. 

"(5)  I  find  that,  on  said  date,  plaintiff,  in 
company  with  two  of  his  neighbors,  W.  O. 
Streater  and  W.  A.  Sparks,  who  were  riding 
fat  his  automobUe  with  him,  while  driving  across 
said  railroad  at  said  crossing  was  struck  by  a 
west-bound  passenger  train,  which  was  then 
and  there  within  the  scope  of  their  employ- 
ment, and  that,  by  reason  of  said  collision,  and 
as  a  direct  and  proximate  result  thereof,  plain- 
tiff was  seriously  and  permanently  injured,  and 
his  automobile  was  also  badly  broken,  injured, 
and  demolished  as  the  proximate  result  of  said 
collision. 

"(0)  I  find  that,  a  few  minutes  before  said 
collision,  the  servants  and  employes  of  defend- 
ant in  charge  of  a  local  freight  train,  while 
acting  within  the  scope  of  their  employment, 
placed  a  long  string  of  box  cars  on  said  pass- 
ing track,  leaving  an  opening  or  cut  through 
same  at  said  crossing  only  about  16  feet  wide, 
and  that  the  section  of  said  box  cars  extending 
eastward  from  said  crossing  covered  practical- 
ly all  of  the  said  passing  track  lying  east  of 
said  street,  .and  said  section  of  cars  also  'ex- 
tended westward  to  about  the  center  of  said 
*  street,  the  west  end  of  said  east  string  of 
cars  being  so  placed  that  the  same  extended 
into  and  across  a  part  of  the  beaten  roadway 
near  the  center  of  said  street,  thereby  obstruct- 
ing the  view  and  passageway  along  that  part  of 
said  street;  that  said  string  of  box  cars  were 
in  said  position  at  the  time  of  said  collision, 
and  they  effectually  obstructed  the  view  of 
persons  approaching  said  crossing  from  the 
south,  and  would  and  did  prevent  such  per- 
sons from  seeing  the  approach  of  a  west-bound 
train  on  the  main  line  track  while  approaching 
said  crossing.  I  find  that  the  act  of  defend- 
ant's said  servants  and  employes,  in  placing 
said  string  of  box  cars  so  that  the  same  ex- 
tended into  and  incumbered  said  street  and 
roadway,  was  negligence  on  their  part,  and  that 
said  negligence  was  a  proximate  cause  of  plain- 
tiff's said  injuries  and  damage. 

"(7)  I  find  that  the  servants  and  employes 
of  defendant,  in  charge  of  said  freight  train, 
while  acting  within  the  scope  of  their  employ- 
ment, switched  said  freight  train  and  box  cars 
on  said  passing  track  for  the  purpose  of  let- 
ting said  passenger  train  pass  by;  that  it  was 
then  only  a  few  minutes  until  said  passenger 
train  was  due  to  arrive,  and  the  conductor  of 
defendant  in  charge  of  said  freight  train  then 
knew  that  said  passenger  train  was  soon  due  to 


arrive;  that  said  conductor  knew  that  cc£ 
crossing  was  the  principal  crossing  in  aui 
town,  and  that  the  same  was  frequently  nsd 
by  the  public;  that,  at  the  time  of  the  arririi 
of  said  passenger  train  the  locomotive  of  nid 
freight  train  was  working  and  moving  abasi 
only  a  short  distance  down  to  the  west  fioa 
said  crossing,  being  engaged  in  spottiiig  ana 
cars  on  one  of  the  side  tracks,  and  the  sa:!* 
was  then  and  there  puffing  and  emitting  stesa. 
and  the  bell  thereon  was  ringing,  all  of  wtdd 
made  considerable  noises  at  and  atwnt  nil 
crossing,  all  of  which  was  known  to  said  m- 
ductor;  that,  notwithstanding  the  said  coali- 
tions then  existing  at  and  about  said  crossi:^ 
said  conductor,  while  acting  within  the  actft 
of  his  employment,  failed  and  neglected  U 
place  a  member  of  his  train  crew  at  said  cros- 
ing,  and  failed  and  neglected  to  have  any  atlt: 
person  at  aaid  crossing,  to  warn  perEons  tlxm 
to  cross  there  of  the  approach  of  said  passen- 
ger train.  I  find  that  such  failure  and  omissiffi: 
of  duty  on  the  part  of  said  condnctor,  oaja 
the  peculiar  conditions  and  circamstances  tks 
existing  at  said  crossing,  was  neKligence  on  ki 
part,  and  that  said  negligence  was  a  proximate 
cause  of  plaintiff's  said  injuries  and  damage. 

"(8)  I  find  that,  on  said. date,  end  at  the  tiat 
of  said  collision,  there  was  in  full  force  tc! 
effect  a  penal  ordinance  of  the  said  incorporti- 
ed  city  of  Franklin,,  providing  that  it  shall  be 
unlawful  for  any  operator,  engineer,  brakeiiai. 
conductor,  or  other  person  to  ran,  or  cause  t> 
be  run,  in  or  tiirough  the  corporate  limits  •( 
said  city  of  Franklin,  any  engine,  car,  or  tnh 
at  a  greater  rate  of  speed  than  lO  miles  ptr 
hour,  and  prescribing  a  penalty  for  the  violt- 
tion  thereof;  I  find,  that  said  passenger  tnis, 
at  the  time  and  place  of  aaid  collision,  wliidi 
was  within  said  corporate  limits,  was  beini 
run  by  the  engineer  thereof  who  was  a  semit 
and  employe  of  defendant,  acting  within  [kc 
scope  of  his  employment,  and  that  said  ecp- 
neer  was  then  and  there  causing  said'  passes- 
ger  train  to  be  run  through  the  corporate  Uo- 
its  of  said  city  of  Franklin  at  a  speed  wiudi 
was  greatly  in  excess  of  10  miles  per  hoar,  ui 
that  the  running  of  said  train  at  said  time  aiid 
place  at  a  greater  rate  of  speed  than  10  miie* 
per  hour  was  a  proximate  cause  of  the  injnri:* 
and  damages  sustained  by  plaintiff  in  said  ai- 
lision. 

"(9)  I  find  that  defendant's  aaid  passenger 
train,  at  the  time  it  collided  with  plaintiff's  to- 
tomobile,  was  being  run  and  propelled  by  tfee 
engineer  and  servant  of  defendant  in  ehaige 
thereof,  and  who  was  then  and  there  actini 
within  the  scope  of  his  employment,  at  a  bi^ 
reckless,  and  dangerous  rate  of  speed,  to  wit. 
about  25  miles  per  hour,  and  that  said  tag.- 
neer,  in  so  causing  said  train  to  mn  at  sadi 
rate  of  speed  at  said  crossing  and  in  dost 
proximity  to  said  depot  and  station,  waa  guiltr 
of  negligence,  and  Uiat  said  negligence  was  i 
proximate  cause  of  plaintiff's  said  injuries  aid 
damage. 

"(10)  I  find  that  plaintiff  was  not  intoxicated 
at  the  time  of  said  collision,  and  that  neither 
of  his  companions  were  intoxicated;  that  plain- 
tiff did  not  fail  to  exercise  ordinary  care  for 
his  own  safety  while  approaching  said  cross- 
ing, nor  did  the  said  W.  C.  Streater  or  W.  A. 
Sparks  fail  to  exercise  such  care;  that  plaistilF 
did  not  cause  his  automobile  to  be  run  at  t 
greater  rate  of  speed  than  6  miles   per  boor 
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.t   any   point  witbin  SO  t«et  of  said  main  line 
rack    and    crossing;    that  plaintiff  did  not  fail 
o  exercise  ordinary  care  to  keep  hia  said  ao- 
oraobile    under  control  while  approaching  said 
;ro8Bintr;     tbat  plaintiff  and  his  said  compan- 
ons,  before  going  apon  said  crossing  and  while 
ipproacbing  the  same,  each  and  all  looked  and 
listened    and  did  everything  that  a  person  of 
ordinary  prudence  would  do  under  the  same  or 
BimUar  circrumstances  to  discover  the  approach 
of  trains  at  and  about  said  crossing,  but  nei- 
ther  the    plaintiff  nor  either  of  his  said  com- 
panions discovered  or  beard  the  said  passenger 
train  until  they  had  passed  through  the  cat  or 
opening;   in  said  freight  train  and  around  the 
west  end  of  the  east  string  of  box  care  on  said 
paaainK  track,  and  it  was  then  too  late,  by  the 
use    of   any  means  at  plaintiff's  command,  or 
that  of  either  of  his  said  companions,  to  avoid 
said  collision  and  his  said  injuries  and  damage 
occasioned  thereby.     I  find   that   neither  the 
plfdntifl    nor   either   of   his   companions   were 
guilty  of  negligence  in  any  particular  while  ap- 
proaching said  crossing,  and  that  plaintiff  was 
not  g\lUty  of  contributory  negligence. 

(The   eleventh  finding  is  immaterial  to  any 
contention  before  this  court.) 

"(12)   I  find  that,  at  the  time  of  said  colli- 
sion,  plaintiff  was   a  strong  healthy  man,  42 
yesrs  of  age,  and  had  a  life  expectancy  of  26.72 
years;    that,  as  a  direct  and  proximate  result 
of  the  negligence  of  the  servants  and  employes 
of  defendant,  while  acting  within  the  scope  of 
their     respective    employments,    plaintiff    was 
seriously  and  permanently  injured;  tbat  he  sus- 
tained several  cuts  and  bruises  upon  his  per- 
son;   that  his  left  da  vide  was  broken  near  the 
middle,  and  also  at  the  distal  end  of  same,  and 
he   has   been  caused  to  suffer  great  pain  by 
reason  of  his  said  injuries;    that  the  use  of 
his  left  arm  and  shoulder  have  been  greatly 
reduced  thereby.    I  find  that,  by  reason  of,  and 
as  a  direct  and  proximate  result  of,  the  said 
injuries  to  plaintiff's  person,  he  has  been  actu- 
ally damaged  in  the  sum  of  $3,500  which  said 
sum,  if  paid  now,  would  reasonably  compensate 
him  for  his  said  personal  injuries. 

"(13)  I  find  that  plaintiff  did  not  refuse  to 
follow  the  advice  of  his  physicians,  that  he  sub- 
mitted to  every  reasonable  and  necessary  treatr 
ment  of  his  said  injuries,  and  that  he  was  not 
guilty  of  negligence  in  any  particular  with  re- 
spect thereto. 

"(14)  I  find  that  the  automobile  which  was 
being  driven  by  plaintiff  at  the  time  of  said 
collision  was  at  said  time  the  property  of  plain- 
tiff; Uiat  said  automobile  was,  as  a  direct  and 
proximate  result  of  the  negligence  of  the  serv- 
ants and  employes  of  defendant,  while  acting 
within  the  scope  of  their  respective  employ- 
ments, greatly  broken  and  injured,  and  that 
the  difference  in  the  market  value  of  said  au- 
tomobile at  Franklin,  Tex.,  immediately  before 
said  collision  and  immediately  thereafter,  is  the 
sum  of  9400  which  said  sum  would  reasonably 
compensate  plaintiff  for  the  injury  done  to 
said  automobile  in  said  collision. 

"Condusions  of  Law. 

"(1)  I  conclude,  as  a  matter  of  law,  that  the 
act  it  defendant's  engineer  and  servant  in 
charge  of  the  passenger  train,  which  collided 
with  plaintiff's  automobile,  in  causing  said  train 
to  be  run  at  a  greater  rate  of  speed  than  10 


miles  per  hour  through  the  corporate  limits 
of  the  city  of  Franklin,  and  at  the  time  and 
place  of  said  collision,  was  negligence  per  se 
on  the  part  of  said  engineer  and  servant  of 
defendant,  same  being  in  violation  of  a  penal 
ordinance  of  said  incorporated  city  of  Frank- 
lin. 

"(2)  I  conclude  that  the  defendant  is  liable 
to  plaintiff  for  each  and  all  of  the  respective 
acts  of  negligence  on  the  part  of  his  said  serv- 
ants and  employes,  while  acting  within  the 
scope  of  their  respective  employments. 

"(3)  I  condude  that  the  said  defendant,  Jas. 
A.  Baker,  receiver  of  the  International  &  Great 
Northern  Railway  Company,  is  justly  and  le- 
gally liable  to  the  plaintiff,  A.  J.  Hodges,  ia 
the  sum  of  $3,900  for  actual  damages  sustained 
by  plaintiff,  as  above  found,  and  that  plaintiff 
should  have  judgment  against  defendant  for  the 
said  sum,  together  with  all  costs  of  this  suit." 

By  the  first  assignment  of  error,  appellant 
complains  of  the  sixth  finding  of  fact  by  the 
trial  court,  which  was  that  appellant  was 
guilty  of  negligence  In  having  the  string  of 
box  cars  or  freight  cars  upon  the  side  track 
or  passing  track,  as  we  have  shown  above, 
and  tbat  such  negligence  was  a  proximate 
cause  of  appellee's  injuries.  The  proposition 
under  this  assignment  is  that  the  presence  of 
the  box  cars  or  freight  train  upon  appellant's 
track  could  not  constitute  an  Independoit 
ground  of  negligence,  as  found  by  the  trial 
court  In  support  of  this  proposition,  appel- 
lant cites  the  following  cases:  M.,  K.  &  T. 
Ry.  O.  V.  Rogers,  91  Tex.  52,  40  S.  W.  956; 
I.  &  G.  N.  Ry.  Co.  V.  Knight,  91  Tex.  660,  45 
S.  W.  556;  DiUingham  v.  Parker,  80  Tex.  572, 
16  S.  W.  335 ;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Har- 
ris. 22  Tex.  Civ.  App.  16,  63  S.  W.  599;  T. 
&  P.  Ry.  Ck).  V.  Eddleman,  175  S.  W.  777. 
Opposing  this  proposition,  appellee  cites  E.  & 
T.  C.  Ry.  Co.  T.  Stewart  (Sup.)  17  S.  W.  33; 
G.,  H.  &  S.  A.  Ry.  Co.  y.  Michalke,  90  Tex. 
276,  38  S.  .W.  31.  In  our  opinion,  the  holding 
In  the  Stewart  and  Michalke  Cases  are  in 
direct  conflict  with  the  holdings  In  the  Knight, 
Harris  and  Middleman  (Tases,  and  it  would 
seem  that  the  conflict  Is  irreconcilable.  It  la 
unnecessary,  however,  for  us  to  attempt  to 
reconcile  such  conflict,  because  we  are  of. 
opinion  that  the  trial  court's  Judgment  in 
this  case  should  be  affirmed,  even  If  we 
should  sustain  the  flrst  assignment  of  error. 

At  this  point.  It  might  be  well  to  say  that 
we  sustain  every  finding  made  by  the  trial 
court,  as  Quoted  above,  after  eliminating 
from  our  consideration  the  sixth  finding, 
made  the  basis  of  the  first  assignment. 

The  second  assignment  complains  of  the 
trial  court's  seventh  finding  of  fact,  which 
was  that  appellant's  conductor  was  guilty 
of  negligence  in  failing  to  place  some  one  of 
his  train  crew  at  the  crossing  in  question  to 
fiag  said  crossing  or  to  warn  persons  about 
to  cross  of  the  approach  of  appellant's  pas- 
senger train;  the  contention  being  that  ne- 
ther the  pleadings  nor  proof  warranted  such 
finding.     The   flrst  proposition   under   said 


Digitized  by 


Google 


848 


2S1  SOUTHWESTEBN  REPOBTEB 


(Teir. 


assignment  Is,  In  sabstance,  that  In  the  ab- 
sence ot  pleading  and  proof  showing  unusual 
circumstances  surrounding  the  crossing  ren- 
dering it  unusuallly  hazardous,  negligence 
cannot  be  predicated  upon  the  failure  of  the 
railway  company  to  keep  a  flagman  at  such 
a  crossing.  The  next  proposition  under  the 
assignment  Is  that  the  evidence  showed, 
without  dispute,  that  the  appeUee  was  warn- 
ed of  the  approach  of  the  passenger  train  to 
the  crossing,  before  he  attempted  to  go  over 
the  crossing,  and  that  his  disobedience  of 
such  warning  was  the  proximate  cause  of  his 
Injuries,  or  at  least  failure  on  the  part  of  ap- 
pellant to  bare  a  flagman  at  the  crossing 
was  not  the  proziuiate  cause  of  the  collision. 

tl-tl]  With  reference  to  the  first  proposi- 
tion, It  might  be  conceded  that  It  is  well- 
settled  law  In  this  state  that  a  railway  com- 
imny  Is  not  bound  to  keep  a  flagman  or 
watchman  at  all  public  crossings  over  its 
track.  On  the  contrary,  It  has  been  held  in 
several  cases,  by  our  Supreme  Court,  that  the 
duty  to  keep  a  flagman  at  such  a  crossing 
only  arises  where  the  crossing  can  be  said  to 
be  attended  with  extra 'hazard  or  unusual 
danger.  Thla  will  depend  upon  the  extent 
of  the  use  of  the  crossing  and  the  circum- 
stances surrounding  It  If  the  crossing  be 
one  that  is  used  extensively  and  frequently 
by  the  public,  and  trains  are  operated  over 
the  crossing  at  frequent  Intervals,  and  there 
be  objects  or  obstructions  of  any  character 
at  and  near  such  crossing  that  materially 
obstruct  the  view  thereof  and  of  approaching 
trains  to  the  same,  then  It  should  be  left  to 
the  determination  of  a  Jury,  or  court  trying 
the  case  without  a  jury,  to  say  whether  in 
failing  to  have  a  flagman  at  the  crossing  the 
railway  company  used  such  care  as  an  ordi- 
narily prudent  person  would  have  used  under 
the  same  or  similar  circumstances.  This 
we  understand  to  be  the  rule  announced,  sub- 
BtantUlly,  In  Railway  Co.  v.  Magee,  92  Tex. 
616,  50  S.  W.  1013 ;  Railway  Co.  v.  Moore,  107 
8.  W.  658;  Railway  Ca  v.  Walker,  171  S. 
W.  264;  Railway  Co.  t.  Tlsdale,  199  S.  W. 
850.  And,  of  course,  in  a  city  where  a  valid 
city  ordinance  requiring  a  flagman  at  a  rail- 
road crossing  Is  in  effect.  It  would  be  negli- 
gence, as  a  matter  of  law,  on  the  part  of 
a  railway  company  to  fail  to  comply  with 
such  ordinance,  and  If  that  failure  should  be 
the  proximate  cause  of  an  Injury  to  one 
using  the  crossing,  liability  would  be  es- 
tablished. 

[4]  The  appeUee  in  this  case,  however,  did 
not  contend  that  It  was  the  duty  of  appellant 
to  keep  a  permanent  or  regular  watchman 
or  flagman  at  the  crossing  In  question  at  all 
times,  but  his  contention  was  and  is  that 
under  the  peculiar  facts  and  circumstances 
at  the  time  of  the  collision  It  was  the  duty  of 
appellant,  through  the  conductor  of  its  freight 
train,  to  place  one  of  the  crew  of  that  freight 
train  at  the  crossing  to  warn  persons  about 
to  use  It  of  the  approach  of  the  passenger 


train,  which  collided  with  the  automobile  in 
this  case.  As  the  findings  of  the  trial  court 
indicate,  and  which  we  approve,  this  freight 
train  bad  arrived  In  the  town  of  Franklin 
just  a  few  momtents  before  the  fast  passenger 
train  was  due  to  arrive,  and  the  conductor  of 
the  freight  train  put  the  same  on  the  iMisslng 
track,  for  the  purpose  of  getting  It  out  of 
the  way  of  the  passenger  train,  wUcb  he 
knew  was  soon  to  arrive,  and  he  also  knew 
that  the  viatr  of  persons  using  that  crossing 
from  the  south  side  of  the  main  line  would 
be  greatly  obstructed,  or  rather  that  the  view 
of  appellant's  main  line  for  a  long  distance 
east  of  the  crossing  would  be  largely  obstruct- 
ed by  the  presence  of  these  box  cars  and 
freight  train  on  the  passing  track,  and  he 
also  knew  that  the  switch  engine  near  there 
was  puffing  and  making  a  noise,  which  would, 
perhaps,  have  the  effect  of  preventing  per- 
sons about  to  use  the  crossing  from  hearing 
the  approach  of  the  passenger  train,  and  he 
also  knew  that  he  had  only  left  a  passage 
of  about  16  feet  in  width  over  the  track  at 
that  point.  He  also  must  be  held  to  have 
knowledge,  approximately  at  least,  of  the  use 
that  was  made  of  that  crossing  by  the  public, 
and  It  was  shown  by  the  evidence  as  a  fact 
that  that  use  was  quite  extensive.  In  view 
of  such  facts,  and  we  have  not  stated  them 
all,  bearing  upon  the  point,  we  have  no  hesi- 
tancy in  concluding  that  It  was  a  question  of 
fact  for  the  trial  court  to  determine  vrhether 
appellant's  conductor  acted  as  an  ordinarily 
prudent  person  would  have  acted  In  failing 
to  place  some  one  of  his  crew  at  the  cross- 
ing as  a  flagman  until  appellant's  passenger 
train  had  gone  over  that  crossing.  And  the 
trial  court  havkig  found  that  such  failure  on 
the  part  of  appellant's  conductor  was  negli- 
gence, and  that  such  negligence  became  a 
proximate  cause  of  the  collision  which  result- 
ed In  appellee's  Injuries,  the  judgment  must 
be  affirmed,  imless  appeUee  was  guilty  of  con- 
tributory negligence. 

[5]  With  reference  to  the  second  proposl- 
ticm  under  this  assignment,  which  Is  that  the 
failure  to  have  a  flagman  at  the  crossing 
could  not  have  been  the  proximate  cause  of 
the  collision,  because,  as  claimed  by  appel- 
lant, appellee  was  warned  by  other  i>ersons 
of  the  approach  of  the  train,  and  failed  to 
heed  the  warning,  and  that  his  failure  Itself 
was  a  proximate  cause  and  convicted  him  of 
contributory  negligence,  it  Is  sufficient  to  say 
that  the  undisputed  proof  is,  by  both  of  the 
persons  who  claimed  to  have  hallooed  and 
waved  at  appellee,  as  he  started  over  the 
crossing,  that  ai^)ellee  did  not  appear  to 
bear  them  or  to  see  the  signals  attempted  to 
be  conveyed  to  him.  Therefore  this  pn^KisI- 
tlon  cannot  be  sustained.  That  the  trial 
court  was  warranted  In  finding  that  appel- 
lant's conductor  was  guilty  of  negligence  In 
falling  to  place  a  flagman  at  this  crossing  on 
the  occasion  in  question,  see  the  companion 


Digitized  by 


Google 


TexO 


BAKBR  V.  HODQES 

(231  S.W.) 


849 


case  of  Baker  v.  Streater,  221  S.  W.  1043; 
8  An*.  &  Eng.  Bnc.  of  Law,  391,  302;  G.,  H, 
&  S.  A.  Ry.  Co.  V.  lilnney,  163  S.  "W.  1035 ;  L 
ft  0.  N.  Ry.  C3o.  v.  Jones,  60  S.  W.  978;  M.. 
K.  &  T.  Ry.  Ck).  V.  Hurdle,  142  S.  W.  092; 
Railway  Co.  t.  Ziunwalt,  226  S.  W.  1080. 

(6,  7]  With  reference  to  tbe  tUrd  assign- 
ment of  error,  under  wbicb  it  is  contended 
that  tbe  ordinance  of  the  town  of  Franlclln, 
limiting  the  speed  of  trains  within  the  cor- 
porate limits  to  10  miles  per  hour,  had  no 
application  to  appellant  in  his  capacity  as  re- 
ceiver of  the  railroad,  and  that,  therefore, 
the  speed  of  the  train,  if  it  was  ot»  10  miles 
an  hour,  could  not  be  negligence  per  se,  as 
held  by  the  trial  court,  we  say  that  we  doubt 
tbe  correctness  of^such  contention,  but  it  is 
entirely  unnecessary  to  decide  that  point,  for 
tbe  reason  that  the  trial  Judge  also  found  as 
a  fact  that  appellant  was  guilty  of  negligence 
In  operating  tbe  train  at  the  rate  of  speed 
at  which  it  was  operated  at  the  time  over 
the  crossing,  under  all  the  conditions  and  cir- 
cumstances then  attending,  and  we  thinlc 
this  finding  has  support  in  tbe  evidence. 
The  trial  Judge  found  as  a  fact  that  the 
train  was  being  operated  at  a  speed  of  25 
miles  per  hour  over  this  crossing,  which  was 
in  close  proximity  to  tbe  depot  and  station  of 
appellant,  and  over  a  crossing  used  more 
than  any  other  in  the  town  of  Franklin,  and 
which  was  obstructed,  as  we  tiave  shown,  by 
the  long  freight  train,  which  had  l)een  placed 
light  near  the  main  track,  and  which  had 
been  cut  practically  in  tbe  middle  of  tbe 
street,  and  a  passage  left  of  only  16  feel 
for  the  use  of  tbe  public.  Under  these  cir- 
cumstances, we  tliink  it  might  well  be  left  to 
a  trial  court  or  Jury  to  determine  whether 
a  railway  company  would  be  guilty  of  neg- 
ligence in  operating  a  train  over  such  a  cross- 
ing at  the  speed  of  25  miles  per  hour.  We 
sustain  this  finding  of  negligence  on  tbe  part 
of  tbe  trial  court,  and  also  bis  finding  that  the 
speed  of  tbe  train  was  a  proximate  cause  of 
of  the  collision  and  appellee's  injuries. 

[S]  Tbe  fourth  and  fifth  assignments  com- 
plain of  the  finding  of  the  trial  court,  to'the 
tOect  that  tbe  appellee  was  not  guilty  of  con- 
tributory negligence.  We  overrule  the  as- 
signments, and  in  this  connection  we  cannot 
refrain  from  calling  attention  to  tbe  fact 
that  the  statement  c^  tbe  evidence  subjoined 
to  these  assignments  and  propositions  there- 
under is  not  such  a  full  and  fair  statement 
of  tbe  evidence  in  this  record  bearing  upon 
those  assignments  as  the  rules  contemplate 
should  have  been  made  in  appellant's  brief. 
Rule  31  (142  S.  W.  xiii)  for  the  Courts  of  Civil 
Appeals  requires,  substantially,  that  counsel 
for  appellant  Should  make  a  fuU  and  fair 
statement  «f  all  the  evidence  In  the  record 
that  bore  upon  this  question  of  contributory 
negligence;  that  snch  statement  should  be 
made  upon  the  piofessionat  honor  of  counsel, 
and  while  we  would  not  be  understood  as  in- 
timating that  counsel  for  appellant  In  this 
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case  have  purposely  omitted  evidence  found 
In  the  record  materially  bearing  upon  these 
contentions,  yet  after  careful  Inspection  of 
tbe  statement  of  facts  In  this  connection,  we 
find  that  counsel  for  appellant  have,  in  fact, 
omitted  to  embrace  In  this  statement  in  the 
brief  everything  that  bears  materially  upon 
these  assignments,  and  we  have  been  com- 
pelled to  go  largely  into  tbe  statement  of 
facts  to  determine  these  matters.  Counsel 
for  appellee  have  Interposed  an  objection  to 
our  consideration  of  these  assignments  at  all, 
because  of  the  failure  of  appellant's  counsel 
to  make  that  full  and  complete  statement  of 
the  evidence  In  support  thereof  as  itbey 
should  have  made.  We  have  given  them  con- 
sideration, however,  but  it  is  manifest  that 
they  cannot  be  sustained,  and  they  are  over- 
ruled. 

The  sixth  assignment  complains  of  the 
finding  of  tbe  trial  court  to  tbe  effect  that 
appellee's  automobile  was  traveling  at  a 
speed  less  than  6  miles  an  hour  at  the  time 
it  approached  within  30  feet  of  tbe  crossing 
in  question.  We  overrule  tills  contention. 
Such  finding  by  the  trial  court  tias  suffldent 
support  In  tbe  evidence  as  we  find  it  in  tbe 
record. 

The  seventh  assignment  complains  that  the 
Judgment  for  $3,500  for  personal  injuries  sus- 
tained is  excessive,  It  being  contended  by  ap- 
pellant that  tbe  evidence  showed  that  there 
was  no  permanent  injury  to  appellee,  and 
that  he  had  not  sufTered  any  great  pain  there- 
from, and  that  he  was  never  disabled  for 
more  than  10  or  15  days  on  account  thereof ; 
and,  further,  it  is  contended  that  if  there  had 
ever  been  any  pain  or  injury,  same  had  been 
caused  by  appellee's  own  negligence  in  fail- 
ing to  follow  the  advice  of  his  physician; 
that  tbe  use  of  bis  left  arm  and  shouldor  had 
not  been  impaired,  and  that  bis  earning  ca- 
pacity has  not  t>een  reduced ;  and  that  he  had 
not  been  damaged  In  tbe  sum  of  $3,600. 

[I]  When  we  look  at  the  statement  which 
follows  this  assignment  in  apjpellant's  brief, 
we  must  again  complain  of  Its  incomplete- 
ness. This  statement  falls  far  short,  in  our 
opinion,  of  a  full,  complete,  and  fair  state- 
ment and  enumeration  of  all  the  evidence,  or 
rather  the  substance  of  same,  bearing  upon 
this  contention.  Nevertheless,  we  have  con- 
sidered this  assignment,  and  have  gone  to  the 
BtSitement  of  facts  for  tbe  purpose  of  aio- 
quainting  ourselves  with  all  the  facts  bear- 
ing upon  this  contention.  After  having  done 
so,  we  have  no  hesitancy  In  saying  that  the 
assignment  cannot  be  sustained,  and  must  be 
overruled.  There  is  proof  In  this  record — 
positive  proof — in  substance  that  at  the  time 
of  his  injuries  appellee  was  a  man  42  years 
of  ace.  In  robust  health.  He  was  a  farmer 
by  occupation,  and  in  connection  with  that 
business  owned  and  operated  a  cotton  gin. 
After  be  was  injured,  he  was  taken  immedi- 
ately to  appellant's  hospital  at  Palestine, 
and  was  there  confined  under  treatment  of 
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appellant's  doctors  for  12  days,  and  he  was 
then  removed  to  bis  home,  and  for  a  period 
of  approximately  6  weeks  he  was  unable  to 
get  about,  but  was  confined  to  his  house,  and 
would  have  to  be  assisted  and  helped  in  or- 
der to  get  around  the  place.  It  was  shown 
that  his  shoulder  was  so  badly  injured  that 
he  has  been  unable  to  raise  his  left  arm 
above  a  level  with  his  head,  and  that  he  can> 
not  chop  with  an  axe,  for  the  reason  that 
he  can  only  now  use  one  band  for  that  pur- 
pose, and,  further,  It  is  shown  that  he  cannot 
use  a  hoe  in  his  farming,  for  the  reason  that 
after  a  very  short  time  in  the  attempt  his 
shoulder  gives  him  such  pain  and  trouble  that 
he  has  to  desist.  This  was  his  condition  ap- 
proximately two  years  after  the  injuries 
had  been  sustained.  It  is  also  shown  that  he 
sufCered  a  great  deal  of  physical  pain  In  con- 
sequence of  the  injuries  sustained,  and  he 
testified,  positively,  that  by  the  injuries  sus- 
tained his  physical  capacity  for  work  bad 
been  reduced  fully  two-thirds.  Unquestiona- 
bly, the  testimony  shows,  at  least  there  is 
abundant  testimony  to  warrant  the  finding 
by  the  trial  court,  that  the  appellee  is  perma- 
nently and  seriously  injured,  and  we  have  no 
hesitancy  in  concluding  that  the  court's  find- 
ing that  $3,500  is  no  more  than  reasonable 
comi)ensatlon  for  such  injuries  has  abundant 
support  in  the  evidence. 

[II]  With  reference  to  the  contention  that 
the  evidence  shows  that  whatever  permanent 
injuries,  If  any,  appellee  has  received,  was 
In  consequence  Of  his  disobedience  of  his 
physician's  instructions,  etc.,  we  have  to  say 
that  this  cannot  be  claimed  to  be  shown  by 
the  undisputed  evidence.  On  the  contrary, 
the  evidence  is  abundantly  sufficient  to  war- 
rant a  finding  that  the  appellee  used  ordinary 
care  and  prudence  In  the  treatment  of  his 
injuries,  and  that  was  the  degree  of  care 
required  of  him.  T.  &  P.  Ry.  Oo.  v.  McKen- 
zie,  30  Tex.  Civ.  App.  293,  70  S.  W.  238;  I. 
&  Q.  N.  Ry.  Oo.  V.  Duncan,  66  Tex.  Civ.  App. 
440,  121  S.  W.  368;  West  lAr.  Co.  v.  Keen, 
221  S.  W.  625. 

What  we  have  said  already  disposes  of  the 
eighth,  ninth,  and  tenth  assignments,  and 
they,  too,  are  overruled. 

The  Judgment  of  the  trial  court  will  be 
aSirmed. 


STONEWALL  v.   McGOWN.    (No.  6576.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   May  18,  1921.    Rehearing  Denied 
June  8,  1921.) 

t.  Escrows  «=3l— Deftned  and  held  to  have  no 
appDoatlon  to  money  placed  with  anothsr  to 
be  applied  as  directed  by  owner. 

An  escrow  is  a  written  instrument  import- 
ing a  legal  obligation  which  Is  deposited  by 
grantor,  promisor,  obligor,  or  his  agent  with 


a  stranger  or  third  party  to  be  kept  by  the  de- 
positary until  the  performance  of  a  condition  or 
happening  of  a  certain  event,  and  then  to  be 
delivered  over  to  the  grantee,  promisee,  or  ob- 
ligee, and  has  no  application  to  money  placed 
in  t)ie  hands  of  another  to  be  applied  as  di- 
rected by  the  owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bscrow.] 

2.  Damages  ^=»6S  —  Action  construed  as  om 
for  misappropriation  of  funds  In  which  plain* 
tiff  was  estopped  to  claim  mora  than  damage 
aotually  suffered. 
In  an  action  by  the  owner  of  money  placed 
in  the  bands  of  t^e  defendant  receiver  with  in- 
structions as  to  its  application,  held,  that  the 
action  was  for  a  misappropriation  of  funds,  and 
that  the  plaintiff  could  not  recover  for  the  rea- 
son that  the  money  had  been  paid  as  directed 
by  him  in  releasing  liens  upon  his  land,  so  that 
he  was  estopped  by  equity  and  good  conscience 
from  recovering  more  than  the  damages  ac- 
tually  suffered,   namely,  the  unexpended   bal- 
ance left  after  discharging  the  liens. 

Appeal  from  Bexar  County  Court;  John 
H.  Clark,  Jndge. 

Suit  by  Gust  Stonewall  against  Floyd  Mc- 
Gown,  receiver  of  the  Cross  S.  Farming  Com- 
pany. Judgment  for  defendant,  and  plain- 
tlfT  appeals.    Affirmed. 

Keller,  Russell  &  WoodbuU,  of  San  An- 
tonio, for  appellant. 
F.  C.  Davis,  of  San  Antonio,  for  appdlee. 

FliT,  C.  3.  This  is  a  suit  for  $820.62,  left 
by  appellant,  through  his  agent,  M.  L>.  Har- 
key,  with  appellee,  for  certain  purposes,  and 
which  It  is  alleged  had  been  misappropriated 
by  appellee.  The  suit  la  based  on  the  follow- 
ing Instrument  in  writing: 

"San  Antonio,  Tex.,  Jan.  3,  1917. 
"Received  of  M.  L.  Harkey  six  hundred  twen- 
ty and  "/loo  dollars,  to  be  applied  on  liens 
against  farms  57,  68,  69,  60  in  section  165  of 
the  Cross  S.  ranch  in  Dimmit  county,  Texas. 
It  is  agreed  and  understood  tliat  this  money  is 
to  bi  held  in  escrow  until  releases  are  obtained 
from  the  Pratt  &  Hays  lien.  Cross  S.  Farming 
Co.  V.  L.  lien,  and  the  Bankers'  Trust  Co.  Y. 
li.  lien,  and  a  guaranty  policy  on  these  farms 
from  Stewart  Title  Guaranty  Co.,  if  same  can 
be  obtained  at  $10.00;  otherwise  Mr.  Harkey 
will  pay  difference. 

"[Signed]    Floyd  MeOown, 
"Receiver  Cross  S.  Farming  Compaay." 

The  cause  was  tried  by  the  county  Judge, 
and  Judgment  rendered  in  favor  of  appellant 
for  $10  and  all  costs. 

[1]  An  escrow  is  a  written  instrument 
which  by  its  terms  imports  a  legal  obligation, 
and  which  is  deposited  by  the  grantor,  prom- 
isor, or  obligor,  or  his  agent,  with  a  stranger 
or  third  party,  to  be  kept  by  the  depository 
until  the  performance  of  a  condition  or  the 
happening  of  a  certain  event,  and  then  to 
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i  d^lvered  over  to  tbe  grantee,  promisee,  or 
aligee.  10  B.  C.  L.  S  2.  p.  621.  Being  derived 
:oin  a  Froich  word  meaning  a  bond  or  writ- 
ig,  and  so  always  used  in  E)nglisb,  it  could 
ave  no  application  to  money  placed  in  the 
nnds  of  another  to  be  applied  as  directed  by 
tke  ovTner. 

[21  Tbe  facts  merely  tend  to  SIiow  a  mis- 
pproprlation  of  funds  deposited  for  a  cer- 
aln  purpose.  The  instructions  were  In  ef- 
ect,  as  evidenced  by.  the  rectipt,  that  appel- 
ee  should  use  the  money  in  paying  off  certain 
ndebte<lness  and  in  paying  for  a  guaranty  of 
itle  from  a  certain  company.  It  may  be  that 
ippellant  may  have  intended  that  the  money 
should  be  used  in  obtaining  tbe  releases  and 
getting  a  guaranty  of  title,  and  if  each  and 
all  could  not  be  obtained  then  to  be  returned 
to  the  depositor,  but  It  Is  not  apparent  how 
the  guaranty  of  title  could  have  been  pro- 
cured 'Without  first  paying  off  the  liens.  Even 
though  such  was  the  intention  of  appellant, 
he  is  In  no  position  to  recover  the  money,  for 
the  reason  that  the  liens  on  his  land  have 
been  paid  off,  and  the  testimony  shows  that 
he  has  a  good  marketable  title  to  tbe  land. 
It  would  be  unconscionable  to  permit  Itim 
to  have  his  debts  paid,  his  title  to  the  laud 
perfected,  and  thai  recover  all  tbe  money 
that  was  paid  out  by  ai^jeUee  on  tbe  land. 
Equity  and  good  conscience  would  estop  him 
from  a  recovery  of  more  than  tbe  damages 
suffered  by  him,  and  under  the  facts  of  the 
case  such  damages  could  not  have  been  more 
than  the  $10  in  appellee's  bands  after  dis- 
charging the  liens. 

Appellant  does  not  claim  that  all  tbe  Hens 
were  not  paid  off,  nor  that  his  title  to  the 
land  is  defective,  nor  does  he  offer  to  do  equi- 
ty In  regard  to  the  matter.  He  wants  to 
keep  his  land,  and  recover  the  purchase  mon- 
ey paid  out  by  him  to  obtain  title  to  the  land. 
This  will  not  be  permitted. 
The  Judgment  is  affirmed. 


YOUNG  at  al.  v.  BLAIN.    (No.  666.) 

(Court  of  Civil  Appeals  of  Texas.    Beanmont 

June  1,  1921.    Behearing  Denied 

June  15,  1921.) 

1.  Mortgages  ®=332(l)— Deed  absolote  on  Its 
face  may  be  shown  to  be  a'mortgageL 

A  deed  abeolnte  on  its  face  may  be  shown 
by  tbe  intention  of  the  parties  to  be  security 
for  a  debt  and  in  legal  contemplation  a  mort- 
gage. 

2.  Mortgages  «s>36— Party  asserting  that  deed 
abtolute  on  Its  faoe  Is  a  mertgage  bas  bur- 
den of  praof. 

The  party  asserting  that  a  deed  absolute  on 
Its  face  was  in  fact  a  mortgage  bas  tbe  burden 
o{  80  showing  by  preponderance  of  the  evidence. 


V.  BliAIN  851 

8.W.) 

3.  Mortgages  «s»32(2)— For  deed  absolute  on 
Its  face  to  be  held  a  mortgage.  It  must  have 
been  so  Intended  by  the  parties. 

For  a  deed  absolute  on  its  face  to  be  a 
mortgage,  it  must  have  been  so  aoderstood  and 
intended  by  both  of  the  parties  at  tbe  time 
of  its  execution. 

4.  Trial  ^s»l43— in  ease  of  dlsputod  facts  Is- 
sue should  be  submitted  to  jury. 

In  case  of  disputed  facts,  the  issue  should 
be  sabmitted  to  tbe  jury. 

5.  Mortgages  «=>39— Evidenoe  Insufficient  to 
carry  to  Jury  whether  dead  absolute  oa  Its 
face  was  a  mortgage. 

Where  defendant  admitted  the  execution  of 
a  deed,  not  pleading  non  est  factum  or  that 
it  was  secured  by  fraud,  but  asserting  that  it 
was  in  fact  a  mortgage,  evidence  held  insuffi- 
cient to  carry  that  issue  to  the  jury;  defend- 
ant testifying  that  she  never  signed  the  deed. 

6.  Witnesses  «s»345  (2)— Witness  cannot  be 
Impeached  by  Inquiry  as  to  particular  crimes. 

A  witness  cannot  be  impeached  by  allowiug 
the  opposite  party  to  inquire  whether  he  had 
not  been  charged  with  various  criminal  offenses, 
for  that  is  not  a  proper  mode  of  an  impeach- 
ment even  on  cross-examination. 

Appeal  from  District  Court,  Jefferson 
County;    B.  A.  McDowell,  Judge. 

Trespass  to  try  title  by  W,  R.  Blain 
against  Annie  B.  Young  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Jno.  M.  Conley,  of  Beaumont,  for  appel- 
lants. 
W.  R.  Blain,  of  Beaumont,  for  appellee. 

O'QUINN,  J.  This  is  a  suit  in  trespass 
to  try  title  to  a  lot  of  land  in  the  city  of 
Beaumont,  brought  by  appellee  against  ap- 
pellants. Appellants  answered  by  general 
demurrer,  general  denial,  plea  of  not  guilty, 
and  specially  that  the  lot  was,  at  the 
time  of  the  execution  bf  the  deed  in  question, 
part  of  the  homestead  of  appellant  Mrs. 
Annie  K.  Young  (then  Mrs.  Annie  Sawyer), 
and  that  tbe  deed  challenged  was,  in  fact, 
a  mortgage. 

At  the  conclusion  of  the  testimony,  the 
court  instructed  the  Jury  to  return  a  verdict 
for  the  plaintiff,  upon  which  Judgment  was 
rendered.  Appellants  filed  motion  for  new 
trial,  which  being  overruled,  they  have 
brought  the  case  here  for  review. 

[1,  2]  Appellants'  first  assignment  of  error 
is  as  follows: 

"The  court  erred  to  the  prejudice  of  appel- 
lants in  giving  a  peremptory  instruction  to  the 
jury  to  find  for  the  appellee,  and  in  overruling 
and  denying  appellants'  exception  to  the  per- 
emptory instruction  given  by  the  court  to  the 
jury  to  find  a  verdict  for  appellee,  for  tbe  rea- 
son that  there  was  ample  and  sufficient  evi- 
dence produced  in  the  trial  of  said  cause  rais- 
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ing  the  issue  as  to  whether  or  not  the  deed 
executed  by  the  appellant  Annie  E.  Young  and 
her  husband,  Walter  Sawyer,  and  appellee,  W. 
R.  Blain,  to  C.  W.  Howth,  said  deed  bearing 
date  September  17,  1013,  recorded  in  Tolume 
137,  p.  582,  of  the  Deed  Records  of  Jefferson 
county,  Tex.,  was,  in  fact,  m  mortgage." 

— which  said  assignment  la  submitted  as  a 
propoeitlpn.  The  ertdence  shews  that  ap- 
pellant Annie  E.  Young  was,  prior  to  1911, 
Annie  E.  Pipe,  wife  of  E.  W.  Pipe;  that  aft- 
er being  divorced  from  E.  W.  Pipe,  she  mar- 
ried Walter  Sawyer,  and  was  his  wife  on 
September  17,  1913,  when  the  deed  in  ques- 
tion was  execDted;  that  after  the  death  of 
Walter  Sawyer,  she  married  John  Blease; 
that  after  having  been  divorced  from  Blease, 
she  married  Walter  Young,  one  of  the  ap- 
pellants herein. 
'  Appellee  offered  In  evidence:    (1)  A  deed 

from  J,  D.  Bendette,  Jr.,  to  Mrs.  a  W.  Pipe 
to  the  land  in  question,  dated  July  20,  1907; 
(2)  decree  of  court  divorcing  Annie  BX  Pipe 
from  E.  W.  Pipe;  (3)  decree  of  court  par- 
titioning the  community  property  of  Annie 
E.  Pipe  and  B.  W.  Pipe,  giving  to  Annie  E. 
Pipe  the  land  in  controversy;  (4)  deed  from 
Annie  B.  Pipe  to  W.  R.  Blain  (appellee), 
dated  Aujrust  16,  1912,  conveying,  among 
other  things,  the  lot  in  question;  (5)  deed 
from  Annie  S&wyer  and  her  husband,  Wal- 
ter Sawyer,  and  W.  R.  Blain,  to  C.  W.  Howth. 
'  dated  September  17,  1913,  conveying  the  lot 
in  controversy;  and  (8)  deed  from  O.  W. 
Howth  to  W.  R.  Blain,  dated  December  18, 
1914,  conveying  said  lot  to  appellee. 

It'also  appears  from  the  evidence  that  in 
the  partition  suit  between  Mrs.  Annie  Pipe 
and  her  divorced  husband,  E.  W.  Pipe,  she 
agreed  to  pay  him  $300,  and  the  judgment 
was  so  entered,  and  she  did  not  have  the 
money,  and  that  in  order  to  get  same  she 
executed  a  deed  to  ■  W.  R.  Blain  (appellee), 
of  date  August  16,  1912,  conveying  to  him 
the  three  lots  decreed  ,to  her  in  said  parti- 
tion suit,  one  of  which  was  the  lot  here  In 
question,  the  deei  reciting  a  consideration  of 
$750,  $400  cash  and  one  vendor's  Hen  note 
for  $350,  payable  one  year  after  date.  It 
Is  not  questioned  but  that  this  conveyance 
was  simulated,  being  merely  for  the  purpose 
of  negotiating  the  note  to  enable  Mrs.  Pipe 
to  get  the  money  with  which  to  pay  the  $300 
awarded  to  E.  W.  Pipe  in  said  partition  suit, 
and  that  when  the  note  for  the  $350  was 
paid  off  by  Mrs.  Pipe,  Blain  reconveyed  all 
of  said  property  back  to  her  except  the  lot 
Involved  here.  It  Is  also  shown  by  the  evi- 
dence that  before  said  note  was  discharged 
by  Mrs.  Pipe,  and  before  Blain  reconveyed 
said  property  back  to  Mrs.  Pipe,  her  then 
husband,  Walter  Sawyer,  was  indicted  for 
felony  theft,  and  that  in  negotiating  rela- 
tive to  said  charge  with  W.  R.  Blain,  appel- 
lee, the  apparent  title  to  said  lot  then  being 
in  said  Blain,  she,  Mrs.  Sawyer,  her  hus- 
band, the  said  Walter  Sawyer,  defendant  In 


said  felony  theft  case,  and  said  W.  R.  W^ 
executed  a  deed  to  C.  W.  Howth,  to  said  i, 
in  question,  dated  September  17,  1913.  Tu 
is  the  deed  that  appeUanta,  In  their  an?*:^ 
specially  assert  was  a  mortgage,  ajid  v^ 
appellee  contends  was  executed  as  an  ite:- 
lute  conveyance  of  the  lot  for  the  pnrpot 
of  paying  the  $200  fee  charsed  to  defend  sei 
Walter  Sawyer  In  said  felony  case. 

Appellant  Annie  E.  Young,  with  referss 
to  the  deed  referred  to  in  appellants'  ansv? 
as  a  mortgage,  testified  as  follows: 

"Q.  Now,  Mrs.  Pipe,  there  ia  in  evideaeei 
deed  introduced  by  plaintiff,  a  deed  from  ?« 
and  Walter  Sawyer  and  W.  R.  Blain  to  C  ^ 
Howth,  that  deed  being  dated    September  V, 
1917,    and    reading   as   follows:     That  Ai^'. 
Sawyer,  Joined  by  her  husband,  Walter  Ssstf-. 
and  W.  EL  Blain,  of  the  county  of  JeSaigt 
state  of  Texas,  for  and  in  conaideratifai  of  tk 
sum  of  $200  to  OS  in  hand  paid  by  C.  W.  Hocu. 
the  receipt  of  which  is  hereby  acknowletif^ 
have  granted,  sold  and  conTcyed,  and  b;  ±a 
presents  to  grant,  sell  and  convey  to  the  isi: 
C.  W.  Howth  of  the  county  of  Jefferson,  sui: 
of  Texas,  all  that  certain  lot,  tract  or  porA 
of  land,'  etc.     Now  I  will  aak  yon  if  yon  -r-- 
received  that  $200  which  ia   recited  as  hare 
been    paid    by   Mr.    Howth?       A.  Mr.   Hon: 
will  tell  yoa  that  he  never  paid  me  a  tiaii 
Mr.  Howth  didn't  pay  me    a   nickel  ia  (kct 
world,  and  I  will  take  a  dyin^  oath  that  I  ans 
received   a  dime   from  him.      I   can't  expiil 
to  the  court  how  come  to  execute  that  inr: 
because  I  never  executed  nothing  bnt  thii  ':«•: 
for  Sawyer.    That  is  all  that  I  ever  sieiKda 
that  one  paper.    I  signed  a  bond  for  S&«Te 
because  he  got  into  some  trouble.     He  wu  cj 
husband  at  that  time.    Mr.  Sawyer  told  me  v 
go  and  get  Mr.  Blain,  when  he  was  ureetK. 
He  was  arrested  as  he  was   goiag  to  get  o: 
the  cor  at  the  post  office,  and  he  said,  'ti«  t 
Mr.  Blain,'  and  I  went  op  to  Mr.  Blain's  ot.i 
and  told  him  that  be  was  arrested,  and  he  s^w 
'Do  you  want  me  to  defend  him  7*  and  I  ss.~ 
'How  much  will  you  charge  7*  and  he  said  'f-' 
to  plead  his  case,'  and  I  had  flO  in  my  pockrt 
and  1  went  up  to  John  Ryan  in  the  money  oria 
department  and  I  got  another  $10,  and  I  pc- 
bim  his  fee,  and  I  said,  'Ain't  you  going  to  p^f 
me  a  receipt?'  and  he  said,  'You  know  I  in  ti- 
right'     I    certainly   paid   him    caah,   tiui  b 
knows  it  too.    He  knows  it,  too,  that  I  pt: 
him  $20,  and  Mr.  Howth  will  be  a  witaess  fc: 
that,  too.     I  gave  him  the  $20  and  he  was  :> 
jail  about  two  days.    That  was  on  the  Sth  ^ 
of  August,  1913,  that  he  was  arrested,  aid  .i 
was  between  that  and  the  12th  day  X  paid  ^ 
the  money,  and  he  got  him  oat  of  jail.    E^ 
said  to  me,  'Are  you  going  to  let  him  gta.v  v 
jail?  and  I  said,  'I  don't  know  nothing  iia^' 
it,'  and  he  said,  "Why  don't  yon   get  a  bond' 
and   he  said,   *I   will   go   his   bond  if  you  rl 
deed  me  a  lot,'  and  I  said,  'I  don't  want  to  itfi 
any  lot  over  to  you,'  and  ha  said,  'You  «>- 
get  it  back  again,'  and  he  got  me  to  sign  ii 
bond.     Of  course,  I  couldn't  read  it  mri^ 
and  I  just  took   what  they  read  to  me.   1 
wasn't  able  to  read  it  myself.    If  the  deed  tbi 
they  have  introduced  dated  the   17th  of  !><(- 
tember,  1913,  from  W.  Sawyer  et  aL  to  C  ^ 
Howth,  is  claimed  by  Mr.  Blaw  to  be  a  deed 
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that  we  executed  to  aeeare  them  on  Mr.  Saw- 
yer's bond,  I  will  state  that  I  know  nothing  of 
that.  They  told  me  that  it  was  a  bond  that 
I  was  sisning,  and  that  is  all  that  I  know." 

On  crosa-examinatlon  she  farther  testified: 

"At  the  time  myself  and  Mr.  Blain  made  that 
deed  to  Mr,  Howth,  there  was  some  improve- 
ments on  the  lot.  •  •  •  On  September  3, 
1014,  Mr.  Blain  deeded  Uiis  land  back  to  me, 
but  at  the  time  he  gave  me  that  deed,  I  did 
not  nnderstand  at  that  time  that  he  wasn't 
going  to  deed  it  all  back  to  me;  that  is,  this 
46  feet  on  the  east  end  of  that  properly.  I 
didn't  owe  Mr.  Blain  a  nickel,  and  I  didn't  re- 
ceive a  nickel  from  him,  and  this  is  nothing  but 
a  pnre  t^ece  of  robbery.  Yea,  sir,  I  told  my 
attorney  that  he  refnsed  to  deed  it  back  to  me. 
He  told  me  that  he  wouldn't  deed  it  all,  that  he 
was  going  to  keep  that  lot.  I  didn't  know  that 
I  was  signing  a  deed  to  my  property.  I 
thought  I  was  signing  a  bond.  Of  course,  I 
ddn't  owe  him  anything,  and  I  thought  when 
I  signed  that  paper  that  I  would  get  it  back 
if  I  signed  it  This  paper  that  you  hand  me 
has  my  signature  on  it.  Xes,  air;  that  is  my 
signature.  And  it  aj>pears  to  have  been  dated 
on  the  17th  of  September,  1913.  At  the  time 
I  signed  it  with  the  intention  of  getting  it  back 
again.  At  the  time  this  deed  was  made  to  Mr. 
Howth,  I  will  say  that  I  had  nothing  to  do  with 
it,  and  Mr.  Howth  will  tell  you  the  same  thing. 
I  will  also  state  that  when  we  made  this  deed 
to  Mr.  Howth,  I  did  not  tell  Mr.  Blain  that  I 
would  pay  him  $200  to 'represent  Walter  Saw- 
yer. In  fact,  I  never  promised  him  anything, 
not  a  five-cent  piece.  He  said,  'I  charge  $'20  to 
plead  his  case,'  and  I  paid  him  the  $20  cash 
before  he  took  the  case.  That  $20  I  paid  Mr. 
Blain  was  to  represent  Mr.  Sawyer  in  the 
courts,  not  the  justice  court  alone.  He  charged 
me  $20,  and  I  paid  him  for  it.  I  suppose  Mr. 
Blain  went  to  the  justice  court  and  represented 
Mr.  Sawyer  in  the  examining  trial.  I  don't 
know  for  sure  .whether  the  grand  jury  of  Jef- 
ferson county  indicted  him  after  that  or  not 
for  theft,  but  he  told  me  (Blain)  that  I  had 
to  get  some  one  to  go  his  bond,  and  I  said  I 
didn't  know  who  to  get,  and  he  said.  'You  sign 
a  lot  over  to  me,  and  I  vrill  go  his  bond,'  and 
he  said,  'I  will  give  it  back  to  you.'  I  doii't 
know  whether  Mr.  Blain  went  before  Justice 
Showers  and  represented  my  husband,  Walter 
Sawyer,  on  his  examining  trial  or  not.  I  was 
present  in  court  at  that  time,  but  I  don't  know 
whether  it  was  Justice  Showers  or  not.  Yes, 
sir;  it  was  before  one  of  the  justices  of  peace 
that  the  trial  was  had.  I  paid  Mr.  Blain  $20 
to  represent  Mr.  Sawyer.  I  don't  know  what 
Mr.  Blain  would  charge  to  represent  a  man 
for  theft,  but  I  do  know  be  said  he  would  rep- 
resent Mr.  Sawyer  for  $20,  and  I  paid  him,  and 
that  was  enough,  too.  It  is  not  a  fact  that 
after  Sawyer  was  indicted  on  a  felony  theft 
charge  that  I  made  that  deed  to  Mr.  Howth, 
and  promised  to  pay  Mr.  Blain  $200  to  repre- 
sent him.  Mr.  Blain  told  me  he  would  plead 
his  case  for  .$20,  and  I  paid  him.  There  was  no 
trial  that  I  know  of.  There  was'  no  evidence 
against  him.  He  came  out  of  that  case.  I  don't 
know  how  much  money  Walter  Sawyer  was 
charged  with  having  taken.  I  never  heard  the 
amount  named.  I  think  he  was  .charged  with 
taking  $75  and  a  watch,  but  I  don't  know  any- 


thing more  about  it.    I  don't  know  anything 
more  about  It  than  you  do." 

Appellee  W.  B.  Blain  testified: 

"There  has  been  certain  deeds  introduced  in 
evidence  concerning  this  property,  one  from  the 
defendant  to  me,  and  one  from  me  to  the  de- 
fendant, and  one  from  myself  and  defendant 
and  Walter  Sawyer  to  C.  W.  Howth.  I  will 
now  teU  about  how  I  first  become  connected 
v;ith  this  matter,  beginning  at  the  first  trans- 
action that  I  had  vrlth  reference  to  this  land. 
On  March  13,  1911,  Mr.  Howth  filed  suit  for 
Mrs.  Pipe.  It  was  at  that  time  against  E. 
W.  Pipe,  and  in  the  original  petition  she 
applied  for  a  divorce,  *  *  *  I  think  possible 
he  tried  the  case,  I  am  not  positive,  but 
there  was  no  dispute  as  to  the  community 
property  in  that  suit.  The  only  thing  involved 
was  the  divorce.  Subsequently,  the  suit  was 
filed  by  me  for  a  division  of  the  community 
property.  *  *  •  There  was  a  settlement 
made  by  which  Mr.  Pipe  was  to  receive  a  27^^ 
foot  on  the  north  end  of  the  tract  and  Mrs. 
Pipe  to  receive  the  house  in  which  they  lived 
and  the  balance  of  the  property.  There  was  a 
tract  237  feet  and  the  other  was  46  feet  by 
237,  and  another  Uttle  piece  that  she  acquired 
through  the  Beaumont  Improvement  Company. 
There  was  an  agreed  judgment  between  the 
parties,  and  a  judgment  entered  in  the  case. 
She  agreed  to  pay  $300  to  B.  W.  Pipe  when 
the  judgment  was  entered.  *  *  *  In  the 
meantime  she  married  Walter  Sawyer,  and  he 
was  arrested,  I  think  the  10th  of  September, 
and  put  in  jail  on  the  10th  of  September.  I  / 
made  his  bond  for  appearance  before  the  jus- 
tice of  peace  for  esamining  trial,  and  charged 
her  $20  to  represent  him  in  the  examining  trial, 
and  sue  paid  me  $10,  and  I  think  she  borrowed 
the  other  $10  from  somebody.  I  told  her  that 
I  would  accept  $20  in  the  examining  trial  be- 
fore Judge  Showers,  and  I  did  it  the  next 
morning.  He  was  bound  over  to  the  grand  jury, 
and  I  made  that  bond.  Mr.  John  Brooks  and 
myself  were  sureties  on  this  bond.  That  bond 
was  made  on  the  11th  day  of  September.  The 
grand  jury  returned  an  indictment  against  him 
on  the  13th  day  of  September,  1913,  and  on 
the  17th  she  came  to  the  ofBce.  He  was  ar- 
rested on  the  17th  of  September,  and  she  came 
to  the  office  some  time  between  11  and  12 
o'clock  and  told  me  that  he  had  been  arrested, 
and  we  had  to  make  another  bond  for  him, 
that  he  was  in  jail,  and  I  told  her  that  I 
wouldn't  make  the  bond  for  him  unless  I  was 
paid  a  fee  in  the  case  for  representing  him.  I  , 
told  her  that  if  she  wanted  to  employ  Mr. 
Howth  and  myself  to  represent  him  in  the 
felony  case,  that  we  would  if  the  fee  was  paid. 
She  didn't  pay  any  money,  and  suggested  that 
I  take  this  title  to  the  land  in  my  name  and 
that  would  be  security.  I  told  her  that  it 
would  not  be  security,  that  it  was  her  home- 
stead, but  that  she  could  make  a  deed  to  Mr. 
Howth  for  the  46  feet,  and  in  that  way  there 
would  not  be  any  question  as  to  the  passing  of 
the  title  out  of  me.  So  she  and  I  and  Walter 
Sawyer  executed  the  deed  to  Mr.  Howth.  That 
deed  was  executed  for  a  $200  fee  to  repre- 
sent Walter  Sawyer  in  the  felony  caH  pending 
against  him  in  the  district  court.  It  was  not 
for  the  purpose  of  securing  money  on  a  bond 
for  Walter  Sawyer,  none  in  the  world.    I  had 
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aiKned  bia  bond  twice  before  without  any  secur- 
ity. That  deed  was  given  as  a  fee  for  repre- 
senting him.  •  •  •  After  this  deed  was 
made  by  myself,  Walter  Ijawyer,  and  Annie 
Sawyer  to  Mr.  Howth,  Mr.  Howth  made  a  deed 
to  me.  Mr.  Howth  and  I  dissolved  partnership 
in  September,  1914,  and  at  that  time  we  owned 
this  piece  of  land,  and  another  piece  in  the  A. 
B.  Williams  survey  about  half  a  mile  north  of 
this  and  an  interest  in  a  tract  of  land  in  the 
Bullock  survey  that  we  bad  taken  in  as  fees 
and  he  deeded  the  three  tracts  to  me.  That 
was  my  part  of  the  fees.  That  is  I  got  the  land 
in  a  settlement  of  our  partnership  business. 
That  deed  was  made  to  me  as  a  settlement  of 
the  affairs  of  our  otfice." 

On  cross-examination  be  further  testified : 

"When  Mrs.  Pipe  first  came  to  see  me  about 
this  Sawyer  matter,  I  don't  think  there  was 
any  complaint  filed  at  that  time.  I  think  the 
complaint  was  filed  afterwards.  They  had  just 
arrested  him,  and  she  came  on  to  the  office  to 
see  me.  When  he  was  first  arrested,  he  was 
not  charged  with  a  misdemeanor,  but  was  (barg- 
ed with  a  felony  for  stealing  90-odd  dollars  and 
a  watch.  I  don't  know  whether  the  bond  says 
that  he  was  charged  with  a  misdemeanor  in  the 
justice  court  or  not.  In  fact,  I  don't  know  what 
the  bond  says,  but  I  know  what  I  represented 
him  for,  and  I  know  what  he  was  charged -with. 
*  *  *  After  he  was  indicted,  he  was  arrest- 
ed again  on  the  17th.  This  examining  trial 
was  had  on  'the  11th.  *  *  *  I  understood 
that  he  had  been  indicted,  and  was  put  in  jail 
<  when  she  came  to  the  office.  •  •  •  i  did  not 
appear  before  the  court  on  the  16th  and  have 
his  bond  fixed  for  him.  At  that  time  I  was  not 
employed  in  the  case.  I  represented  the  man 
in  the  justice  trial  for  $20,  which  was  paid, 
and  knowing  that  if  he  was  indicted  I  felt  that 
he  would  come  back  to  get  me  to  represent 
him  again,  but  I  didn't  consider  that  I  was 
employed  in  the  case  at  that  time.  I  was  out 
of  the  case  and  paid  for  it,  when  the  examining 
trial  was  over.  After  he  was  indicted,  she 
came  to  the  office,  and  my  agreement  was  to 
defend  him  for  $200.  *  *  *  I  have  already 
stated  several  times  the  case  was  dismissed 
on  the  motion  of  the  county  attorney,  and  that 
the  case  did  not  go  to  trial.  I  convinced  the 
county  attorney  that  he  couldn't  convict  him, 
and  the  case  was  dismissed  on  his  own  motion. 
I  bad  several  long  conversations  with  Scurlock 
about  the  case.  I  came  to  conrt  every  time 
it' came  up  for  trial.  I  don't  know  how  many 
times  it  come  up  for  trial,  but  I  know  Mr.  Saw- 
yer, and  myself  were  in  attendance  three  times. 
I  have  a  distinct  recollection  that  it  was  set 
for  trial  more  than  the  one  time  marked  on 
the  docket,  and  I  was  present  every  time.  The 
case  was  filed  in  the  Fifty-Bighth  judicial  dis- 
trict court  of  this  county,  and  my  agreement 
was  that  I  would  defend  him,  and  my  agree- 
ment was  to  get  him  out  if  I  could  for  $200. 
It  didn't  matter  whether  I  tried  the  case  or  not. 
I  considered  when  the  case  was  dismissed  that 
I  bad  fulfilled  my  agreement  with  her.  That 
agreement  contemplated  that  I  would  try  his 
case,  and  I  would  have  tried  it  if  it  had  not 
been  dismissed,  but  it  did  not  contemplate  that 
if  he  had  been  tried  and  convicted  that  I  would 
appeal  his  case  for  him  in  the  Court  of  Crim- 
inal Appeals.    W«  did  not  have  any  understand- 


ing about  that.  My  agreement  went  to  the  ex- 
tent that  I  would  defend  him  in  the  district 
court  for  $200,  and  he  never  had  a  trial  In  the 
district  conrt.  The  surest  and  best  way  to 
get  rid  of  a  criminal  case  is  to  get  it  dis- 
missed if  you  can." 

The  witness  Jean  A.  Hartnett  testified  for 
plalntifF  as  follows: 

"lott  have  exhibited  to  me  a  paper  which  pur- 
ports to  bear  my  signature,  and  I  have  examined 
the  same,  and  have  identified  same  as  my 
signature.  Will  also  say  that  I  took  the  ac- 
knowledgment as  a  notary  public  of  this  county 
to  that  instrument.  I  was  present  at  the  time 
Mrs.  Young,  at  that  time  Mrs.  Sawyer,  and  Mr. 
Blaiu  had  a  conversation  with  reference  to 
representing  Mr.  Sawyer,  her  husband.'  I  was 
in  the  office  with  Mr.  Blain  and  heard  part  of 
the  conversation.  The  part  that  I  heard  was 
this:  When  Mrs.  Sawyer  caroe  into  the  office 
this  day,  she  had  a  bond.  Her  husband  was  in 
jail,  and  had  been  indicted — ^I  believe  he  had  been 
indicted,  I  am  not  sure.  Anyway,  she  had  a 
bond,  and  wanted  Mr.  Blain  to  represent  him 
and  get  a  bond  up,  and  Mr.  Blain  refused  to  rep- 
resent him  unless  she  paid  him  a  cash  fee. 
She  said  that  she  did  not  have  the  money,  and 
the  question  of  land  was  brought  up,  some  land 
she  owned  out  there.  I  don't  know  exactly 
where  it  was  at  the  time.  When  I  came  back 
to  Mr.  Blain'a  office,  Mr.  Blain  had  wrote  up  a 
deed,  and  I  took  her  acknowledgment,  wherein 
she  transferred  a  lot  to  Mr.  Blain  for  Mr. 
Blain  to  represent  Sawyer,  in  that  case  for 
theft,  I  beUeve." 

On  cross-examination  he  further  testified: 

"As  I  have  already  stated  in  my  examination, 
I  have  a  recollection  about  this  woman  having 
gone  over  to  Mr.  Blain's  office,  and  talking 
over  this  whole  transaction  with  him,  but  can't 
say  that  there  is  a  distinct  recollection.  I 
remember  the  case  and  the  occasion,  and  I  re- 
member what  was  said  in  that  conversation; 
that  is,  part  of  what  was  said.  She  come  in 
there  and  wanted  Mr.  Blain  to  represent  Walter 
Sawyer,  who  was  then  charged  with  theft,  and 
make  bond,  and  get  him  out  of  jail.  That  was 
her  purpose  ip  coming  np  there,  yes,  sir;  she 
said  that  was  her  purpose  in  coming  np  there, 
to  get  Mr.  Blain  to  represent  Walter  Sawyer 
and  make  a  bond  for  him.  I  also  have  a  rec- 
ollection about  her  saying  that  she  wanted  Mr. 
Blain  to  get  him  out  of  jail,  as  he  was  in  jail 
at  that  time.  Mr.  Blain  said  that  he  wouldn't 
represent  him  unless  she  paid  him  a  cash  fee." 

[3]  That  a  deed,  absolnte  on  its  face,  may 
be  shown  by  intention  of  the  parties  to  be  a 
security  for  debt  or  any  financial  risk,  and 
therefore.  In  legal  contemplation,  a  mort- 
gage, Is  well  settled.  The  deed  in  the  in- 
stant case  being  absolute  on  its  face — a  reg- 
ular Warranty  deed — and  appellants  having 
pleaded  that  it  was  a  mortgage,  the  burden 
was  upon  them  to  show  by  a  preponderance 
of  the  evidence  that  same  was  Intended  by 
the  parties  to  be  a  mortgage.  Brewster  v. 
Davis,  56  Tex.  478;  Lowry  v.  Carter,  46  Tex. 
Civ.  A.PP.  488,  102  S.  W.  930;  Goodbar  v. 
Bloom,  43  Tex.  dr.  A.tp.  434»  96  S.  W.  607. 
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For  the  deed  to  bave  been  a  mortgage,  It 
must  have  been  so  undkrstood  and  Intended 
by  both  parties  at  the  time  of  Its  execution. 
Webb  v.  Bumey,  70  Tex.  324,  7  S.  W.  841. 
[4,  i]  Where  there  Is  any  dispute  as  to  the 
facts,  then  the  court  should  submit  the 
matter  to  the  jury;  but  as  .we  view  the  rec- 
ord, and  under  the  law,  the  eTldence  submit- 
ted by  appellants  did  not  raise  the  Issue  of 
the  deed  being  a  mortgage.  Appellants,  in 
their  pleading,  admit  the  execution  of  the 
deed,  but  contend  that  same  was  Intended 
as  a  mortgage.  But  Mrs.  Young  (Sawyer) 
nowhere  in  her  testimony  says  that  said  deed 
was  intended  as  a  mortgage.  In  effect,  she 
denies  the  excution  of  the  deed,  saying: 

"I  can't  explain  to  the  conrt  bow  (I)  come 
to  execute  that  deed,  because  I  never  executed 
notbing  but  this  bond  for  Sawyer,  and  that  is 
all  that  I  ever  signed,  is  that  one  paper." 

She  further  testified: 

"If  the  deed  that  they  have  introduced, 
dated  the  17th  of  September,  1913  (the  deed  in 
question),  from  W.  Sawyer  et  al.  to  C.  W. 
Howth,  is  claimed  by  Mr.  Blaln  to  be  a  deed 
that  we  executed  to  secure  them  on  Mr.  Saw- 
yer's  bond.  I  will  state  that  I  know  nothing 
of  that.  They  told  me  that  it  was  a  bond  that 
I  was  signing,  and  that  is  all  that  I  know." 

It  thus  appears  that  appellants'  allega- 
tions In  their  answer  that  the  deed  was  a 
mortgage  is  not  supported  by  the  proof,  and 
being  the  only  question  to  be  determined, 
under  the  pleadings,  there  was  no  error  In 
the  court's  Instructing  the  verdict. 

In  their  answer,  appellants  do  not  plead 
non  est  factum,  but  plainly  admit  the  execu- 
tion of  the  deed,  nor  in  the  admission  of  Its 
execution  do  they  plead  fraud  in  securing 
same.  Therefore  the  testimony  of  appel- 
lant Annie  B.  Young  that  she  "never  execut- 
ed nothing  but  the  bond  for  Sawyer,"  and 
that  "they  told  me  it  was  a  bond  that  I  was 
signing,  and  that  Iti  all  that  I  know,"  does 
not  support  the  pleading  that  the  deed  was 
executed  but  was  intended  to  be  and  was  a 
mortgage.    The  assignment  is  overruled. 

[t]  Appellants'  second,  third,  fourth,  and 
fifth  assignments  of  error  complain  that  the 
court  erred  in  not  permitting  them  to  ask 
the  witness  Jean  A.  Hartnett  if  he  had  not 
been  charged  with  various  criminal  offenses, 
Including  murder,  selling  "dope,"  illegally 
making  Intoxicating  liquor,  and  "bootleg- 
ging," C(sitendlng  that  same  was  admissible 
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to  aifect  his  credibility  as  a  witness.  The 
court  did  not  err  in  sustaining  objections  to 
said  questions.  Judge  Brown,  In  the  case  of 
M.,  K.  &  T.  Ry.  Oo.  v.  Creason,  101  Tex.  338. 
107  S.  W.  527,  Bays: 

"At  an  early  date  in  the  history  of  this  court, 
it  was  settled  that  in  the  impeachment  of  a 
witness  the  inquiry  should  be  confined  to  his 
general  reputation  for  truth,  and  that  it  should 
not  extend  to  his  general  moral  character.' 
Boone  v.  Weathered,  23  Texas,  675;  Ayrea  v. 
Ouprey,  27  Texaa,  504;  Kennedy  v.  Upsbaw, 
66  Texas,  452.  In  the  case  last  cited  Judge 
Stayton  quoted  the  rule  as  above  stated  from 
Boone  v.  Weathered,  and  said:  'This  is  in  ac- 
cordance with  the  great  weight  of  authority.' 
Boone  v.  Weathered  has  been  followed  by  this 
court  in  all  subsequent  dedaions,  and  has  in 
no  sense  been  modified  in  its  application  to  im- 
peachment of  witnesses.  However,  it  is  claim- 
ed that  the  rule  is  not  applicable  to  impeach- 
ment of  a  witness  by  cross-examination  of  him, 
and  we  are  cited  to  a  number  of  authorities  to 
sustain  that  proposition,  among  which  is  Car- 
roU  V.  SUte,  24  S.  W.  100,  in  which  the  Court' 
of  Criminal  Appeals  depart  from  the  rule  es- 
tablished by  the  Supreme  Court  both  for  civil 
and  criminal  cases  at  the  time  that  it  had 
jurisdiction  of  criminal  matters.  In  G.,  U.  & 
S.  F.  Ry.  Co.  V.  Johnson,  83  Texas,  iSSi,  tbis 
court  distinctly  applied  the  same  rule  to  cross- 
examination  of  a  witness  for  the  purpose  of  im- 
peachment that  was  laid  down  in  the  case  of 
Boone  v.  Weathered.  In  the  Johnson  Case,  a 
witness  being  on  the  stand,  the  party  against 
whom  he  had  testified,  over  the  objection  of 
the  party  who  had  called  him,  was  permitted 
by  the  trial  court,  upon  cross-examination,  for 
the  purpose  of  impeaching  the  witness,  to  ask 
him  if  he  was  not  a  deserter  from  the  United 
States  Army.  Of  which  ruling  this  conrt  said: 
The  testimony  was  wholly  irrelevant  to  any 
issue  in  the  case.  The  object  of  it  was  to  break 
down  the  witness'  character  before  the  jury  and 
to  discredit  his  testimony.  A  witness  cannot 
be  impeached  in  such  way.'  Thus  we  see  that 
the  rule  applied  by  this  court  has  been  uniform 
that,  for  the  purposes  of  impeachment  cither 
upon  cross-examination  of  the  witness  attacked 
or  by  the  Introduction  of  other  evidence,  it 
must  be  confined  to  testimony  relevant  to  the 
issue  of  the  credibility  of  the  witness.  •  •  • 
We  see  no  reason  for  departing  from  the  well- 
established  rule  of  this  court  upon  the  subject. 
We  therefore  answer  that  it  was  not  compe- 
tent on  cross-examination  to  impeach  the  wit- 
ness, Apple,  by  proving  by  him  that  he  had  been 
indicted  for  a  felony  or  other  crime." 

Theae  assignments  are  overruled. 
No  reversible  error  appearing  In  the  rec- 
ord, the  judgment  Is  affirmed. 
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TAYLOR  at  al.  v.  MASTERSON  at  al. 

(No.  6591.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   June  1,  1921.) 

1.  Appeal  and  error  ^3>66— No  appeal  except 
from  final  Judgment 

No  appeal  can  be  prosecuted  from  any  oth- 
er than  a  final  judgment. 

2.  Appeal  and  error  <g=>80(l)  —  No  order  or 
decree  not  precluding  further  litigation  la  a 
"final  Judgment." 

For  purpose  of  appeal,  a  judgment  ia  only 
"final"  when  the  whole  matter  in  controTersy 
is  disposed  of  as  to  all  the  parties,  and  no  or- 
der or  decree  which  does  not  preclude  further 
litigation  is  final 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Jqdgment.I 

3.  Appeal  and  error  «=980(l) —Judgment  for 
plaintiff  disposes  of  defendant'a  plea  In  re- 
convention or  cross-action  and  la  appealable. 

Under  Rev.  St.  art.  1997,  declaring  that 
there  can  be  but  one  final  judgment  in  any  cause 
except  where  otherwise  specially  provided  by 
law,  there  cannot  be  final  judgments  on  both 
plaintiff's  original  claim  and  defendant's  plea 
in  reconvention,  a  plea  in  reconvention  or  a 
cross-action  being  so  much  a  part  of  the  en- 
tire suit  that,  when  judgment  is  rendered  for 
plaintiff  on  his  claim  without  mentioning  de- 
fendant's plea,  the  judgment  will  be  held  to 
have  disposed  of  such  plea  bo  as  to  be  appeal- 
able. 

4.  Appeal  and  error  «=978(3)  —  Order  aua- 
talnlng  demurrer  to  pleas  held  not  a  final  ap- 
pealable Judgment 

An  order  sustaining  a  demurrer  and  special 
exceptions  to  defendants'  pleas  in  reconvention, 
followed  by  a  decree  reciting  that  defendants 
declined  to  amend  and  gave  notice  of  appeal, 
and  stating  that  "on  motion  of  the  defendants 
this  cause  is  continued  until  next  term  of  the 
court,"  was  not  a  final  judgment,  but  merely 
an  interlocutory  order  or  decree  which  the  ap- 
pellate court  has  no  jurisdiction  to  review. 

Appeal  from  District  Court,  Dimmit  Cotm- 
ty;  W.  D.  Love,  Special  Judge. 

Trespass  to  try  title  by  B.  Masterson  and 
others  against  J.  S.  Taylor  and  others.  From 
an  order  sustaining  a  general  demurrer  and 
special  exceptions  to  defendants'  pleas  In  re- 
convention, defendants  appeal  Appeal  dis- 
missed. 

F.  Vandervoort,  of  Carrizo  Springs,  for  ap- 
pellants. 
N.  A.  Rector,  of  Anstin,  for  appellees. 

FLY,  G.  J.  H.  Masterson,  and  Ellen  B. 
Ross,  Joined  by  her  husband,  J.  O.  Ross,  insti- 
tuted tills  action  of  trespass  to  try  title  to 
640  acres  of  land,  known  as  the  John  Cum- 
mlngs  survey   against  the  appellants,  J.   S. 


Taylor,  Ella  G.  Taylor,  P.  Vandervoort,  the 
Nueces  Valley  Irrigation  Company,  Mrs.  M. 
A.  Haas,  and  her  husband,  Charles  Hass. 
The  Taylors  opened  up  the  pleadings  in  be- 
half of  the  appellants,  by  filing  a  plea  con- 
sisting of  about  16  pages  of  typewritten  mat- 
ter, which  Is  denominated  "Original  Plea  In 
Reconvention,"  and  it  Is  followed  by  pleas  In 
reconvention  of  each  and  all  of  the  other  de- 
fendants, herein  named  as  appellants,  as 
well  as  by  interveners,  O.  L.  Bass,  Jay  C. 
Adams,  Thomas  M.  Mills,  Ellen  Taylor  Deutc, 
and  Helen  F.  Reedy.  The  death  of  H.  Mas- 
teracm  was  suggested,  and  bis  heirs  were 
made  parties  plaintiff.  The  conrt  sustained 
a  general  demurrer  and  special  exceptions 
to  the  pleas  of  appellants,  and  from  that  or- 
der this  appeal  has  been  attempted.  After 
reciting  that  defendants  declined  to  amend 
and  gave  notice  of  appeal,  the  decree  states: 
"On  motion  of  the  defendants  this  canse  Is 
continued  until  next  term  of  the  conrt" 

[1]  With  only  a  few  exceptions  specially 
provided  for  by  statute,  the  rule  Is  fixed  and 
Inexorable  that  no  appeal  can  be  prosecuted 
from  any  other  than  a  final  judgment.  The 
reason  for  such  a  rule  Is  the  beneficent  one 
of  protecting  courts  and  litigants  from  vexa- 
tious, frivolous,  and  interminable  appeals 
from  the  numerous  orders  of  a  nisi  prius 
court  In  the  trial  of  causes.  The  wisdom 
of  the  rule  has  commended  It  to  English  and 
American  courts  for  so  long  a  time  "that  the 
memory  of  man  runneth  not  to  the  contrary." 
Without  the  rule,  and  a  strict  enforcement  of 
it,  inextricable  confusion,  a  vast  amount  of 
useless  and  unnecessary  labor,  a  vast  ex- 
penditure of  money,  indefensible  consump- 
tion of  time,  and  criminal  delay  In  the  pres- 
ervation of  rights  or  redress  of  wrongs, 
would  Inevitably  result. 

[2]  There  can  be  only  one  final  judgment 
or  decree  in  a  case,  and  a  judgment  is  only 
final  when  the  whole  matter  in  controversy 
Is  disposed  of  as  to  all  the  parties,  and  no 
order  or  decree  which  does  not  preclude  fur- 
ther litigation  Is  final.  It  is  the  last  the 
conclusive  judgment,  which  settles  all  of  the 
Issues,  as  to  all  of  the  parties.  Nothing  more 
must  remain  to  be  done,  if  the  judgment  la 
a  final  one.  As  said  by  Mr.  Freeman  and 
dted  with  approval  by  the  Supreme  Court: 

"A  decree  can  never  be  final  nntU  the  party 
in  whose  favor  it  is  can  obtain  aome  benefit 
therefrom  without  again  setting  the  cause  down 
for  further  hearing  before  the  court.  •  •  •  " 
Linn  v.  Arambould,  55  Tex.  611;  Railway  v. 
Smith  County,  6S  Tex.  74;  Oarza  v.  Baker,  68 
Tex.  483;  Trammell  v.  Rosen,  106  Tex.  132, 
167  S.  W.  1161;  Fort  Worth  Imp.  Diet.  v. 
City  of  Fort  Worth,  106  Tex.  148,  168  S.  W. 
164,  48  L.  R.  A.  (N.  S.)  994;  Kinney  v.  Tele- 
phone Co.,  222  S.  W.  227. 

[3]  The  statute,  article  1997,  Rev.  Stet&, 
is  positive  in  declaring  that  there  can  be 
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but  one  final  Judgment  rendered  In  any  cause 
except  where  It  Is  otherwise  specially  pro- 
vided by  law,  and  it  cannot  be  contended  that 
the  law  has  provided  that  where  there  is  a 
plea  in  reconvention  two  final  judgments 
\v'ill  be  permissible,  one  on  the  original  claim 
and  the  other  on  the  plea  of  the  defendant. 
On  the  other  hand,  pleas  in  reconvention  or 
cross-actions  are  considered  to  be  so  much  a 
part  of  the  entire  suit  that  when  a  Judgment 
is  rendered  for  the  plaintlfl!  on  bis  claim, 
without  mentioning  the  plea  in  reconvention 
or  cross-action,  the  judgment  will  be  held  to 
have  disposed  of  such  plea  or  cross-action. 
In  the  case  of  Trammell  v.  Rosen  herein 
dted,  the  Supreme  Court  shows  a  conflict  be- 
tween different  Courts  ot  Civil  Appeals  on 
this  subject,  but  holds  that  this  court  and 
the  Court  of  Civil  Appeals  of  the  Fifth  Dis- 
trict were  correct  in  holding  as  herein  in- 
dicated.   The  Supreme  Court  said: 

"These  decisions  of  the  Courts  of  Civil  Ap- 
peals for  the  Fourth  and  Fifth  Districts,  re- 
spectively, proceed  upon  the  theory  that  the 
general  judgment  in  favor  of  plaintiff  against 
the  defendants  adjudicates  all  matters  pleaded 
in  the  cross-action  as  effectually,  for  all  prac- 
ticid  purposes,  as  though  the  judgment  em- 
bodied an  express  finding  thereon  in  a  specific 
sum  in  favor  of  defendants,  and  then  deducted 
that  sum  from  the  gross  amount  found  for 
plaintiff.  We  think  that  reasoning  is  sound,  al- 
though the  form  of  such  judgment  is  not  com- 
mendable." 

Xbe  answers  in  this  case.  If  they  set  up  any 
defense  at  all,  would  amount  to  no  more  than 
pleas  of  not  guilty  and  a  prayer  to  be  quieted 
in  their  title,  and  it  would  be  a  judicial 
anomaly  if  there  could  be  a  final  Judgment  on 
their  plea  and  then  one  on  the  petition. 

[4]  The  appeal  will  be  dismissed  because 
of  a  want  of  jurisdiction  to  review  what  was 
merely  an  interlocutory  order  or  decree  of 
the  court. 


DALLAS  COUNTY  STATE  BANK  v.  ORIS- 
MON  at  al.    (No.  8557.) 

(Court  ot  Civil  Appeala  of  Texas.    Dallas. 
June  4,  1921.) 

Chattel  mortgages  (»=>I38(I)— Saperlor  to  ma- 
chaAic's  lien  for  repairs. 
A  properly  recorded  chattel  mortgage  on  an 
automobile  is  a  lien  superior  to  the  lien  of  a 
mechanic  for  repairs  made  subsequent  to  the 
mortgage,  though  the  mortgage  obligated  the 
mortgagor  to  keep  the  automobile  in  repair, 
where  it  also  provided  that  h«  should  not  in- 
cumber or  permit  any  incumbrance  or  lien  of 
any  character  against  it. 


Error  from  Dallas  County  Court; 
Work,  Judge. 


T.  A. 


Suit  by  flie  Dallas  County  State  Bank 
against  B.  R  Crlsmon  and  others.  Judg- 
ment granting  plaintiff  InsuflBcient  relief,  and 
it  brings  error.     Reversed  and  rendered. 

Holland  &  Bartlett,  of  Dallas,  for  plaintiff 
in  error. 

J.  R.  Golden,  of  Dallas,  for  defendanta  in 
error. 

TALBOT,  J.  This  suit  was  brought  by 
Dallas  County  State  Bank  against  B.  E. 
Orismon,  Used  Ford  Corporation,  and  B.  U. 
Conrad  to  recover  balance  due  on  a  note 
secured  by  chattel  mortgage  executed  by 
said  Crlsmon  payable  to  Used  Ford  Corpora- 
tion and  transferred  for  value  and  before 
maturity  by  said  corporation  to  said  bank, 
and  to  foreclose  a  chattel  mortgage  on  an 
automobile  truck.  Conrad  was  made  a  party 
defendant  by  the  bank,  he  having  iMssesslon 
of  the  truck  claiming  a  mechanic's  lien  there- 
on. Defendant  Crlsmon  filed  no  answer. 
There  was  no  issue  as  to  the  amount  due  the 
bank  or  as  to  the  validity  of  the  chattel  mort- 
gage held  by  it.  The  chattel  mortgage  was 
on  record,  and  the  defendant  In  error  was 
therefore  affected  with  notice. 

The  defendant  in  error,  B.  V.  Conrad,  an- 
swered, alleging  that  during  March  and  April, 
1920,  he  was  engaged  in  the  automobile 
garage  business,  furnishing  material  and 
labor  to  repair  cars  for  hire,  and  that  whUe  so 
engaged,  the  defendant  B.  B.  Crlsmon  brought 
to  him  the  automobile  upon  which  plaintiff 
is  seeking  to  foreclose  a  lien,  and  requested 
him  to  make  such  repairs  on  said  automobile 
as  were  necessary  to  put  said  car  in  good 
condition  so  that  the  same  could  be  operated 
and  used  for  the  purposes  for  which  it  was 
intended  that  it  should  be  used.  That  de- 
fendant in  error  repaired  said  car,  furnish- 
ing such  material  and  such  labor  and  per- 
forming such  services  as  were  necessary  in 
connection  therewith,  and  that  the  reasonable 
value  of  the  labor,  services,  and  material  so 
furnished,  and  which  were  necessary  to  the 
continued  operation  of  the  car,  was  In  the 
sum  of  $217.16,  which  said  amount  the  said 
B.  B.  Crismon,  as  owner  of  said  car,  agreed 
to  pay  to  defendant  in  error  for  such  labor, 
material,  and  services  rendered  by  him.  De- 
fendant in  error  further  pleaded  that  the 
mortgage  contract  obligated  the  defendant 
B.  E.  Crlsmon  to  keep  the  automobile  truck 
In  good  repair ;  that  the  repairs  made  by  the 
defendant  in  error  were  necessary  for  the 
preservation  and  betterment  of  the  automo- 
bile and  the  continued  operation  thereof; 
that  the  value  of  said  car  in  its  broken  down 
conditi<m  at  the  time  it  was  delivered  to  de- 
fendant in  error  to  be  repaired  by  him  was 
approximately  $275  or  |300;  and  that  the 
value  of  the  same  after  it  had  been  repaired 
by  defendant  in  error  was  approximately 
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$660  to  $700,  and  the  court  found  that  the 
repairs  made  by  the  said  Conrad  increased 
the  value  of  said  automobile  truck  to  the  ex- 
tent of  the  repairs  made  by  him. 

The  chattel  mortgage,  among  other  tliiogs, 
provided  that  mortgagor  "will  not  incumt>er 
or  permit  any  incumbrance  or  lien  of  any 
character  whatsoever  against  the  same." 

The  case  was  tried  l)efore  the  court  wltli- 
out  a  Jury.  The  court  rendered  Judgment  for 
the  bank  for  $495.60  with  foreclosure  of  its 
chattel  mortgage  lien,  and  for  the  defendant 
C!onrad  for  $142.85  with  foreclosure  of  his 
mechanic's  lien,  and  decreed  that  same  was 
a  superior  lien,  to  the  prior  recorded  chattel 
mortgage  lien  held  by  the  I>ank.  From  this 
Judgment  the  bank  sued  out  a  writ  of  error. 

There  was  no  controverted  issue  as  to  the 
amount  due  the  bank  or  as  to  the  validity  of 
the  chattel  mortgage  lien  held  by  it.  The 
only  disputed  question  in  the  case  was  and  is 
with  reference  to  the  priority  of  Hens  shown. 
In  other  words,  the  question  involved  in  the 
controversy  in  the  county  court  was  and  is 
in  this  court,  whether  or  not  the  existing 
diattel  mortgage  lien  of  the  bank  is  superior 
to  the  after-acquired  and  established  mechan- 
ic's lien  of  the  defendant  in  error,  B.  U.  Con- 
rad. The  counsel  for  the  defendant  in  er- 
ror has  filed  in  this  court  a  very  interesting, 
persuasive,  and  able  brief  in  support  of  his 
contention  that  the  established  mechanic's 
lien  is  the  superior  lien,  but  it  appears,  we 
think,  that  the  Supreme  Court  and  the  Courts 
of  Civil  Appeals  of  this  state,  which  have 
passed  upon  the  question  with  possibly  one 
exception,  have  held  to  the  contrary.  Ameri- 
can T?ype  Foundry  v.  Nichols  (Sup.)  214  S.  W. 
301 ;  Ferrd-Michael  Abstract  &  Title  Co.  v. 
McCormac  et  al.  (Couk.  App.)  215  S.  W.  559; 
Jesse  French  Piano  &  Organ  Co.  v.  Elliott, 
166  S.  W,  29;  Holt  v.  Schwarz,  225  S.  W. 
856.  The  matter  seems  to  have  been  very 
carefully  considered  and  exhaustively  dis- 
cussed in  the  cases  dted,  and  anything  we 
might  say  in  disposing  of  this  appeal  in  addi- 
tion to  what  is  said  would  be  superfluous  and 
useless.  In  the  first  case  cited  the  Supreme 
Court  held  that  a  lien  of  a  printer  on  a  print- 
ing press  and  gasoline  engine  is  subordinate 
to  the  lien  of  a  chattel  mortgage  filed  for 
record  before  the  printer  began  his  employ- 
ment, notwithstanding  such  statute  provides 
for  "a  first  lien."  In  that  case  the  court  said 
that  the  effect  of  its  decision  was  to  sub- 
ject to  the  employe's  Hen  the  property  creat- 
ed by  or  necessarily  connected  with  the  per- 
formance of  his  labor,  as  that  property  stood 
at  the  time  of  his  employment,  but  that  the 
court  declined,  in  the  absence  of  clear  lan- 
guage regarding  it,  as  have  most  of  the  courts 
of  last  resort  in  the  United  States,  to  extend 
the  employe's  lien  so  as  to  attach  to  and 
diminish  or  destroy  the  interest  or  right  of 
an  innocent  lienholder  which  had  vested  prior 
to  the  employment,  and  of  which  the  employe 


was  chargeable  with  notice.  In  support  of 
the  conclusion  reached  the  Supreme  Court 
quoted  from  the  opinion  of  the  Supreme  Court 
of  Michigan  in  the  case  of  Deuison  v.  Shuler, 
47  Mich.  598,  U  N.  W.  402,  41  Am.  Rep.  734, 
the  .following: 

"The  mortgage  was  on  file  and  defendants 
were  therefore  aifected  with  notice.  On  gen- 
eral principles  it  would  seem  that  the  lien  so 
carefully  reserved  by  the  vendor,  the  person 
formshing  the  entire  original  machine,  ought 
to  have  priority  over  the  subsequent  repairers. 
The  engine  itself  included  all  the  labor  and  all 
the  material  necessary  for  its  production,  and 
when  the  plaintiff  sold  it  he  virtually  furnished 
to  his  veodees  that  labor  and  those  materials, 
and  preserved  an  express  lien.  The  repairers 
did  less.  Their  expenditure  was  comparatively 
small,  and  they  acted  in  making  it  under  cir- 
cumstances which  charged  them  with  notice 
of  the  plaintiff's  prior  lien.  Why  should  their 
claim  be  preferred?" 

Following  this  quotation  our  Supreme 
Court  said  that  the  final  conclusion  of  the 
Michigan  Supreme  Court  was  the  same  as 
that  announced  by  it,  and  was  embodied  In 
the  following  sentence: 

"Had  it  been  intended  that  the  kind  of  lien 
in  question  should  operate  retrospectively  and 
override  prior  securities  executed  to  secure  pur- 
chase money,  it  is  not  to  be  supposed  that  the 
Legislature  would  have  left  the  purpose  in  any 
doubt." 

In  Holt  V.  Schwarz,  supra,  the  facta  were 
practically  the  same  as  in  the  Instant  case, 
and  the  Court  of  Civil  Appeals  for  the  Fourth 
District  said: 

"When  the  car  was  delivered  to  appellants  for 
repair,  the  chattel  mortgage  had  been  duly  ex- 
ecuted, filed,  and  registered,  was  subsisting 
and  unpaid,  and  appellants  had  full  notice 
thereof  when  they  performed  the  work.  There 
is  no  provision  of  the  statatory  law  of  this 
state  that  postpones  or  subordinates  the  prior 
valid  chattel  mortgage  liens  to  liens  of  repair 
shops  or  mechanics  made  upon  automobiles 
when  such  prior  chattel  liens  are  in  force.  If 
no  such  lien  can  be  postponed' by  such  repairs, 
it  is  unimportant  whether  the  mechanic  or  re- 
pair shop  retains  possession  or  not,  or  wheth- 
er they  increase  the  value  by  way  of  better- 
ments. The  mortgagee's  rights  must  be  consid- 
ered. He  might  not  be  willing  for  extensive 
repairs  to  be  made,  so  that  his  securities  may 
be  impaired.  One  dealing  with  mortgaged  prc^- 
erty  does  so  at  his  peril." 

These  dedstons  settle  the  question  against 
the  defendant  in  error,  and  requires  that  the 
Judgment  of  the  county  court  be  reversed,, 
and  that  Judgment  be  here  rendered  for  the 
plaintiff  in  error. 

The  fact  that  the  mortgage  contract  ol>- 
llgated  the  mortgagor,  Crlsmon,  to  keep  the 
automobile  in  good  repair  does  not  materially 
alter  the  case.  It  was  also  provided  in  the 
chattel  mortgage  that  the  mortgagor  "will 
not  incumber  or  permit  any  Incumbrance  or 
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lien  of  any  character  whatsoever  agafnst  the 
same."  In  view  of  this  latter  provision  It 
may  well  be  said  that  It  was  in  the  contempla- 
tion of  the  parties  that  the  mortgagor  should 
keep  the  automobile  in  repair  at  his  own 
expense  without  Incumbering  it  for  the  cost 
of  such  repairs,  and  hence  the  Interdiction  of 
snch  Incumbrance. 

All  the  material  facts  were  developed  In  the 
trial  bielow,  and  no  good  would  be  accomplish- 
ed by  remanding  the  case  for  another  trial. 

The  judgment  of  the  trial  court  will  there- 
fore be  reversed,  and  judgment  here  rendered, 
establishing  the  Dallas  Comity  State  Bank's 
mortgage  lien  as  a  superior  lien  to  the  after- 
acquired  mechanic's  Hen  of  the  defendant  B. 
U.  Conrad,  and  adjudging  costs  against  him. 
The  judgment  of  the  county  court  below  will 
not  otherwise  be  disturbed, 


BOARD   OF   PERMANENT    ROAD   COM'RS 

OF  HUNT  COUNTY  et  al.  v.  JOHNSON 

•tal.    (No.  8646.) 

(Court  of  CSvil  Appeals  of  Texas.    Dallas. 

May  7,  1921.    Rehearing  Denied 

Jane  4,  1921.) 

1.  Highways  ^s>l03— Change  of  route  for  ccii> 
striictlon  of  county  road  not  an  abuse  of  "dis- 
cretion," warranting  Juittclal  Interference 
therewith. 

Where  the  board  of  permanent  road  com- 
missioners of  a  county  created  under  Sp.  t<aw8 
33d  Leg.  (1913)  c.  60,  in  selection  of  route  be- 
tween two  terminals,  carefully  considered  the 
entire  situation,  and  where  there  was  no  evi- 
dence of  bad  faith  or  perversity,  or  of  moral 
delinquency,  actuating  the  board  or  any  of  its 
members  in  receding  from  the  tentative  selec- 
tion of  one  route  and  ultimately  adopting  an- 
other route,  and  where  the  selection  of  such 
other  route  caused  the  contribution  by  the  state 
of  f  106,000,  which  the  state  threatened  to  with- 
draw if  the  road  was  constructed  along  the 
route  first  selected,  the  change  of  routes  was 
not  an  abuse  of  discretion,  warranting  inter- 
ference, though  first  route  would  serve  more 
people  and  the  cost  of  maintenance  would  be 
less,  but  at  most  was  a  mistake  of  judgment, 
with  which  the  court  will  not  interfere;  "dis- 
cretion" being  defined  as  the  power  or  right 
to  act  officially  according  to  what  appears  just 
and  proper  under  the  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Discre- 
tion.] 

2.  Injunction  ®=974 — Courts  cannot  Invade  dis- 
cretion to  correct  mistakes  of  Judgment. 

Courts  cannot  invade  the  discretion  of  pub- 
lic functionaries  to  correct  mere  mistakes  of 
judgment. 

Appeal  from  District  Court,  Hunt  County ; 
Geo.  B.  Hall,  Judge. 
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Action  by  J.  O.  Johnson  and  others  against 
the  Board  of  Permanent  Road  Commissioners 
of  Hunt  (^unty  and  others.  Judgment  for 
plaintitrs,  and  defendants  appeal.  Judgment 
reversed,  and  injunction  dissolved. 

Clark  &  Swe«ton,  of  Oremvllle,  for  appel- 
lants. 

B.  F.  Crosby  and  M.  B.  Harrell,  both  of 
Greenville,  for  appellees. 

HAMII/rON,  J.  This  is  an  appeal  from  a 
judgment  perpetually  enjoining  appellants 
from  constructing  a  certain  described  paved 
road  in  Hunt  county. 

The  board  of  permanent  road  commission- 
ers of  Hunt  county  was  created  under  and 
exists  by  virtue  of  a  special  road  law  for 
Hunt  county  enacted  by  the  Thirty-Third 
Legislature.  It  consists  of  the  commi3ai<m- 
ers'  court,  the  county  auditor,  and  eight 
citizens,  two  selected  from  each  of  the  four 
commissioners'  precincts.  Special  Laws  33d 
Leg.  p.  190,  vol.  16,  Laws  of  Texas.  This 
board,  under  the  provisions  of  the  Hunt  coun- 
ty road  law.  Is  given  unlimited  discretion  in 
selecting,  laying  out,  and  constructing  paved 
roads. 

Appellees  alleged  substantially  that  the 
members  of  the  board,  in  deliberate  and  ex- 
haustive exercise  of  the  discretion  reposed 
In  them  by  the  provisions  of  the  law,  select- 
ed and  decided  to  construct  a  road,  designat- 
ed as  the  "Jacobla  route,"  which  route.  In 
the  light  of  existing  facts  and  conditions  and 
as  a  matter  of  justice  to  the  great  majority 
of  the  citizens  to  be  affected,  sound  and  prac- 
tical judgment  dictated  ought  to  be'  con- 
structed. But,  it  was  alleged,  after  the  "Ja- 
cobla route"  had  been  selected  by  the  board, 
the  state  highway  department  refused  to  ex- 
tend state  and  federal  aid  for  the  construc- 
tion of  the  road,  to  augment  the  county's 
funds  derived  from  bonds  voted  by  the  coun- 
ty, and  that  this  circumstance  induced  the 
board  to  surrender  Its  discretion  to  the  state 
highway  commission,  and  to  yield  to  the 
arbitrary  demands  of  the  highway  commis- 
sion, which  was  d<me  in  adopting  for  con- 
struction the  road  the  building  of  which  was 
enjoined. 

Appellants  answered  by  general  demurrer 
and  general  denial.  The  appeal  Is  presented 
upon  one  assignment  of  error,  which  Is  as 
follows: 

"The  judffnent  entered  herein  is  without  evi- 
dence to  support  it,  is  contrary  to  the  law,  and 
is  an  unwarranted  interference  with  the  discre- 
tionary powers,  duties,  and  responsibilities  of 
the  permanent  road  board  of  Hunt  county. 
There  is  no  evidence  to  show  that  the  road 
board  failed  to  exercise  its  own  discretion.  On 
the  contrary,  the  undisputed  evidence  is  that 
it  has  freely  exercised  its  discretion,  that  it  baa 
choaen  the  more  direct  and  cheaper  route,  and 
that,  in  doing  so,  it  will  save  the  people  of 


»For  otber  cases  see  lame  topic  and  KEY-NUMBSR  In  all  Key-Numbered  Dlaesta  and  Indexes 


Digitized  by 


Google 


860 


231  SOUTHWESTEBN  BEPOBTEB 


n^ax. 


Hunt  county  $146,000,  besides  working  in  har- 
mony vith  the  state  highway  department" 

We  sustain  the  view  asserted  by  appellants. 
The  record  does  not  reveal  in  the  board's 
action,  purposes  and  conduct  which  constitute 
abuse  of  discretion  in  matters  of  this  Icind. 
There  is  no  evidence  whatever  of  bad  faith  or 
perversity,  or  of  moral  delinquency,  actuating 
the  board  or  any  of  its  members,  in  finally  re- 
ceding from  the  tentative  selection  of  the 
"Jacobla  route,"  and  ultimately  adopting 
the  "middle  route,"  the  construction  of  which 
appellees  seek  to  enjoin. 

[1,2]  The  evidence  reflects  a  long  and  in- 
sistent discussion  between  the  board  and  the 
highway  commission,  throughout  which  the 
former  strive  to  persuade  the  latter  to  ac- 
quiesce in  supplying  federal  and  state  aid  to 
the  construction  of  the  "Jacobla  route,"  and 
throughout  which  the  highway  department 
insists  that  it  would  not  accede  to  the  pro- 
posal, but  would  withdraw  a  contribution  of 
road  funds  amounting,  according  to  the  evi- 
dence, to  $100,000.  The  evidence  shows  that 
the  construction  of  the  route  finally  adopted 
win  cost  $40,000  less  than  the  "Jacobla 
route" ;  the  former  route  being  a  shorter  and 
more  direct  connection  between  Greenville 
and  Commerce,  the  two  respective  terminals. 
It  also  shows  that  the  "Jacobla  route"  would 
directly  serve  a  great  many  more  people  than 
the  "middle  route"  finally  adopted,  and  that 
the  cost  of  maintaining  the  "Jacobla  route" 
would  be  less.  The  evidence  also  shows  the 
aggregate  taxable  value  of  property  In  the 
vicinity  of  the  "Jacobla  route"  to  be  much 
greater  than  that  In  the  vicinity  of  the  other. 
But,  on  the  other  hand,  the  evidence  estal>- 
lishes  that  the  members  of  the  board  care- 
fully and  patiently  considered  the  entire  sit- 
uation, and  weighed  the  advantages  of  the 
"Jacobla  route"  against  the  loss  to  the  coun- 
ty's road  system  the  withdrawal  of  the  $106,- 
000  federal  and  state  aid  would  entail,  by 
virtue  of  building  the  "Jacobla  route,"  and 
that  their  honest  Judgment  suggested  the 
soundness  of  building  the  adopted  road  and 
saving  the  $106,000,  rather  than  building  the 
Jacobla  road  and  losing  It.  Not  even  the 
semblance  of  corruption  or  disregard  of  duty 
is  discoverable  in  the  record.  At  most,  it 
can  be  said  to  disclose  only  a  mistake  of 
Judgment ;  and  It  is  well  settled  that  courts 
cannot  invade  the  discretion  of  such  public 
functionaries  to  correct  mere  mistakes  of 
Judgment. 

Before  a  court  is  authorized  to  restrain 
by  injunction  the  acts  of  such  boards,  It 
must  be  established  that  the  conduct  com- 
plained of  is  tainted  with  some  element  of 
turpitude  or  its  equivalent.  When  the  board 
was  created  by  the  votes  of  the  citizens  of 
Hunt  county,  as  it  was,  under  the  provisions 
of  the  special  law,  the  people  thereby  assum- 
ed whatever  peril  there  was  to  be  involved 
In  the  board's  honest,  although  erroneous, 


Judgment,  and  tbey  cannot  can  upon  the 
courts  to  nullify  that  Judgment,  notwith- 
standing it  may  not  be  in  accord  with  the 
better  Judgment  of  others,  and  notwithstand- 
ing that  the  facts  and  conditions  may  per- 
suade the  court  that  effectuating  such  Judg- 
ment will  operate  to  Impair  the  highest  pub- 
lic Interests.  The  conduct  complained  of  wag 
but  the  legitimate  result  and  expression  of 
authoritative  opinion,  and  courts  may  not 
review  such  opinions  and  substitute  therefor 
their  own,  derived  from  the  same  facts  upon 
wliich  the  board  acted. 

Nether  may  the  court  say  that,  because 
the  board  has  once  tentatively  expressed  Its 
Judgment  as  to  the  soundest  selection  of  a 
route,  it  cannot  subsequently  abandon  that 
Judgment  and  select  another  route.  In  consid- 
eration of  whatever  advantage  will  accrue 
from  such  drcumstanee  as  the  extension  of 
the  $106,000  aid,  which  otherwise  it  was 
thought  would  have  been  lost.  The  exercise 
of  discretion  in  this  matter  meant  more  than 
-merely  determining  which  particular  road 
would  directly  serve  the  greater  number  of 
citizens  in  a  certain  portion  of  the  county, 
or  which  road  would  extend  through  a  local- 
ity contributing  most  to  the  taxes  paid  for 
the  bonds.  It  meant  a  consideraticMi  and 
weighing  of  whatever  entered  as  a  factor  to 
contribute  to  or  detract  from  the  graeral 
welfare  of  the  county  from  the  standpoint  of 
a  permanent  road  system  for  the  entire  coun- 
ty. The  scope  of  the  board's  duties  com- 
prehended, in  connection  with  this  very  mat- 
ter of  choice  of  routes,  a  conservation  of  the 
road  interests  of  the  whole  county,  and  we 
think  it  manifest  that  a  proper  exercise  o£ 
discretion  permitted,  if  it  did  not  require, 
consideration  of  the  $106,000  of  proffered 
aid  as  an  element  of  legitimate  concern  la 
adopting  a  route  for  construction  of  the  road. 

"  IMscretion,'  as  applied  to  public  function- 
aries, means  the  power  or  right  to  act  officially, 
nccordiog  to  what  appears  just  and  proper  un- 
der the  drcumstances.  •  •  •  Courts  will 
not  interfere  with  the  ezerdse  of  such  discre- 
tion •  •  •  unless  it  has  been  abused. 
•  •  •  In  order  to  constitute  an  abuse  of  such 
discretion,  it  must  appear  that  it  was  exercised 
on  grounds,  or  for  reasons,  clearly  untenable, 
or  to  an  extent  clearly  unreasonable."  Board 
of  Commissioners  of  Rio  Grande  County  t. 
Lewis,  28  Colo.  378,  65  Pac  fiL 

In  considering  the  question  of  abuse  of 
discretion  by  county  commissioners  In  deter- 
mining to  build  a  certain  road  the  Amarillo 
Court  of  Appeals,  speaking  through  Justice 
Boyce,  in  the  case  of  Grayson  Gotm^  ▼.  Har- 
rell,  used  the  following  language: 

"There  is  no  allegation  that  the  decision  of 
the  comonissioners'  court  to  improve  the  Luella 
road  was  the  result  of  any  corrupt,  fraudulent, 
malicious,  or  improper  motive  on  the  part  of 
the  commissioners,  or  that  their  decision  waa 
not  made  in  good  faith.  The  facts  alleged,  if 
true,  only  show  a  bad  mistake  in  judgment.    In 
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cases  of  this  kind,  the  discretionary  power  con- 
ferred' apon  the  comiinissioiiers'  court  can  only 
be  interfered  witli  by  injunction  where  the  pro- 
posed action  is  fraudulent."  Grayson  County 
V.  HarreU,  202  S.  W.  163. 

Also  aee  Tippett  t.  Gates,  223  S.  W.  702'; 
Waterbury  v.  City  of  Laredo,  60  Tex.  623; 
Tyree  v.  Road  District,  199  S.  W.  644. 

Tliere  being  no  evidence  In  tbe  record 
sbowlng  or  tending  to  sliow  that  the  adop- 
tion of  the  road  was  tbe  result  of  perrersity, 
caprice,  or  moral  delinquency  of  any  nature, 
but,  on  the  contrary,  the  evidence  dearly 
showing  that  the  members'  of  the  board  pur- 
saed  the  dictates  of  conscience  and  Judgment 
In  the  actions  complained  about,  it  follows 
that  no  abuse  of  discretion  appears,  and  ac- 
cordingly the  decree  Is  unsupported  by  tbe 
evidence. 

The  judgment  Is  therefore  reversed,  and 
the  Injunction  granted  is  dissolved. 


INDEMNITY  CO.  OF  AMERICA  V.  MA- 
HAFFEY.    (No,  8560.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   iSxy  U,  1921.    Rehearing  Denied 
June  8.  1921.) 

1.  Appeal  and  error  €=3434  —  Execution  sf 
agreement  by  defendant  In  error  operated  as 
appearance  In  Court  of  Civil  Appeals. 

Execution  by  defendant  in  error  of  an  agree- 
ment on  file  among  tbe  papers  that  plaintiff 
in  error  could  file  the  transcript  and  record  in 
the  Court  of  Civil  Appeals  and  file  its  briefs 
at  any  time  before  a  specified  df te,  and  that  de- 
fendant in  error  might  file  his  briefs  at  any 
time  prior  to  two  weeks  before  snbmission  of 
the  cause,  operated  as  an  appearance  in  the 
Court  of  Civil  Appeals  by  defendant  in  error. 

2.  Insuranoe  4=9637  — A ■tomoblle  parehaser's 
petition  seeking  to  rscover  on  Are  and  theft 
polloy  oh  car  demurrable  In  not  showing  as- 
signment of  polloy  to  him. 

Petition  whereby  the  purchaser  of  an  an- 
tomobile  sought  to  recover  from  an  indemnity 
company  which  had  issued  a  fire  and  theft  in- 
surance policy  on  the  car  eight  months  prior  to 
tbe  sale,  the  car  having  been  stolen  four  days 
after  the  sale  to  plaintiff,  held  subject  to  gen- 
eral demurrer  so  far  as  the  indemnity  com- 
pany was  concerned,  plaintiff  purchaser  of  the 
car  not  having  been  a  party  to  the  policy,  but 
•  stranger,  and  it  never  having  been  trans- 
ferred or  assigned  to  him,  so  far  as  the  peti- 
tion showed. 

ESrror  from  Tarrant  County  Court;  W.  P. 
Walker,  Judge. 

Action  by  H.  Ik  MahafTey  against  the  In- 
demnity Company  of  America  and  another. 
Judgment  by  default  against  the  Indemnity 
Company  after  plaintiff  bad  dismisspd  as  to 
other  party,  and  defendant  Indemnity  Com- 
pany brings  error.    Reversed  and  remanded. 


Bradley,  Bums,  Christian  &  Bradley,  of 
Fort  Worth,  for  plaintiff  in  error. 

C.  F.  Clark,  of  Fort  Worth,  for  defendant 
in  error. 

SMITH,  J.  [1]  Wft  find  among  the  papers 
an  amicus  curite  "suggestion  of  certain  mate- 
rial fatal  errors  which  are  apparent  upon 
the  record  in"  this  cause,  coupled  with  a  mo- 
tion to  dismiss  the  writ  of  error  because  of 
such  errors.  The  objections  pointed  out  go 
to  the  sufficiency  of  the  citation  in  error  and 
the  officer's  return  thereon.  Two  of  the  ob- 
jections are  untoiabie,  while  the  others  are 
waived  by  defendant  la  error,  who  signed  an 
agreement,  on  file  among  the  papers  here, 
that  plaintiff  in  error  could  file  the  transcript 
and  record  in  this  court,  and  file  its  briefs 
herein  at  any  time  before  September  3,  1920, 
and  further  agreeing  that  defendant  in  er- 
ror might  file  his  briefs  any  time  prior  to  two 
weeks  before  the  submission  of  the  cause. 
The  execution  of  this  agreement  operated  as 
an  appearance  in  this  court  by  defendant  in 
error;  and  the  motion  to  dismiss  is  accord- 
ingly overruled.  Stephenson  v.  Chappell,  12 
Tex.  Civ.  App.  296,  33  S.  W.  880,  36  S,  W.  482. 

[2]  Mahaffey,  pI&intifF  below,  and  defend- 
ant in  error  here,  alleged  that  on  February 
21,  1919,  the  Indemnity  company  issued  a 
fire  and  theft  policy  In  the  amount  of  $300 
covering  a  certain  Ford  automobile;  that 
thereafter,  on  October  11,  1919,  he  purchased 
the  car  from  tbe  then  owner;  that  four  days 
later,  on  October  15,  1919,  the  car  was  stolen 
and  has  not  been  recovered;  that  when  he 
purchased  the  car  tbe  indemnity  policy  was 
in  the  possession  of  the  Guaranty  State  Bank 
of  Fort  Worth,  and  that  he  instructed  the 
l>ank  to  have  the  policy  transferred  to  him, 
which  the  bfttak  agreed  to  do  "and  led  the 
plaintiff  to  beUeve  that  the  •  *  •  bank 
would  have  and  cause  said  policy  to  be  trans- 
ferred to  •  •  •  plaintiff,  and  that  plain- 
tiff did  believe  that  the  •  •  •  bank  would 
and  did  have  the  said  policy  transferred  to 
said  plaintiff";  that  if  the  bank  failed  to 
have  the  policy  so  transferred,  and  thereby 
relieved  the  indemnity  company  of  liability 
on  the  policy,  "then  and  in  that  event  tbe 
plaintiff  has  been  damaged  by  the  negligence 
of  the"  bank  in  the  sum  of  $300. 

The  bank  appeared  and  answered,  but  the 
Indemnity  company  made  no  appearance, 
whereupon  Mahaffey  dismissed  the  bank  from 
tbe  action,  and  took  a  default  judgment 
against  pie  indemnity  company  for  the 
amount  of  the  policy,  and  the  company  brings 
that  judgment  here  by  writ  of  error. 

Tbe  petition  of  the  plaintiff  l>elow  disclos- 
es: That  at  the  time  the  Indemnity  policy 
was  Issued  the  car  did  not  belong  to  Mahaf- 
fey, but  was  the  property  of  a  third  party; 
that  the  policy  was  not  issued  to  Mahaffey, 
but  to  a  third  party;   that  after  the  policy 
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bad  been  In  force  about  eight  months  Mahaf- 
fey  bought  the  car,  which  was  stolen  from 
him  four  days  later;  that  at.  the  time 
Mahaffey  purchased  the  car  the  Indemnity 
policy  was  In  the  possession  of  the  Fort 
Worth  bank,  and  that  MahafTey  Instructed 
the  bank  to  have  the  policy  transferred  to 
him;  but  that  plaintiff  cannot  allege  that 
the  policy  was  ever  so  transferred  to  him. 

The  petition,  la  our  opinion,  was  subject 
to  a  general  demurrer  so  far  as  the  indemnity 
company  wap  concerned,  and  accordingly 
will  not  support  a  judgment  by  default 
against  that  company.  If  the  indemnity  com- 
pany was  liable  to  Mahaffey,  It  could  have 
been  so  oaly  by  reason  of  the  Insurance  con- 
tract  or  policy.  That  contract  was  made 
originally  with  a  third  party,  a  stranger  to 
this  litigation.  It  was  not  made  with  Mahaf- 
fej'.  He  was  not  a  party,  but  was  a  stranger 
to  it  It  was  never  transferred  or  assigned 
to  him,  80  far  as  the  petition  shows,  and  no 
contract  or  privity  of  contract  between  the 
company  and  himself  was  alleged,  and  ac- 
cordingly no  case  was  made  by  his  petition. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


ST.  PAUL  FIRE  &  MARINE  INS.  CO.  v. 
CHARLTON.    (No.    8537.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
May  14, 1921.) 

1.  Indemnity  «=s>ll— There  la  no  right  of  ao- 
tlon  on  an  Indemnity  contraot  nntll  the  In- 
demnitee has  suffered  loss. 

In  the  case  of  an  agreement  to  pay  or  a 
covenant  to  do  a  certain  act,  a  recovery  may  be 
had  as  soon  as  there  is  a  breach  ttt  the  contract, 
where  as  in  the  case  of  a  covenant  of  indemnity, 
strictly,  that  is  of  indemnity  against  loss,  no 
right  of  action  accrues  until  the  indemnitee  has 
suffered  a  loss  against  which  the  covenant  runs. 

2.  Insurance  ^=9514— On  loss  of  bonds  In  mall, 
Insured  bank  had  right  of  action  against  In- 
surer  under  Indemnity  policy,  transferable  to 
plaintiff. 

Where  a  bank  was  under  contract  to  de- 
liver certain  bonds  to  plaintiff,  for  which  he 
had  paid,  and  the  defendant  Insurance  company 
contracted  to  indemnify  the  bank  from  loss  in 
transmitting  them  through  registered  mail,  and 
they  were  lost,  held,  that  the  bank  had  sus- 
tained a  loss  entitling  it  to  indemnity  from  the 
insurance  company,  and  which  the  bank  could 
lawfully  assign  to  plaintiff  together  with  the 
policy. 

Appeal  from  Dallas  County  Oonit;  T.  A. 
Work,  Judge. 

Suit  by  S.  A.  Charlton  against  the  St  Paul 
Flrp  &  Marine  Insurance  Company.  Judg- 
ment for  the  plaintiff,  and  the  defendant  ap- 
peals.   AflBrmed. 


Harris  &  Graham,  of  Dallas,  for  appellant, 
H.  C.  Jarrel  and  S.  A.  Charlton,  both  of 
Dallas,  for  appellee. 

TALBOT,  J.  The  appellee  brought  this 
0ult  against  tbe  appellant  to  recover  $200  on 
an  Insurance  policy  issued  on  August  14, 
1917,  by  the  appellant  to  tbe  State  National 
Bank  of  San  Antonio,  Tex.,  which  had  been 
assigned  to  tbe  appellee.  The  appellee  al- 
leged the  issuance  of  the  .policy  and  aet  out 
its  terms  and  provisions.  He  alleged  that 
said  bank,  on  the  20th  day  of  February,  191B, 
was  the  owner  of  two  Liberty  bonds  of  the 
par  and  market  value  of  $100  eadi ;  that  be 
had  entered  into  a  contract  with  the  bank 
for  the  purchase  of  said  bonds,  agreeing  to 
pay  therefor  the  sum  of  $200;  that  tbe  bank 
agreed  to  deliver  tbe  bonds  to  appellee  at 
Ft  Sill,  Okl.,  title  to  pass  on  deUvery ;  that 
on  the  day  mentioned  the  bank  deposited  said 
bonds  as  registered  mall  In  the  United  States 
post  office  at  San  Antonio,  Tex.,  addressed  to 
appellee  at  Ft.  Sill,  Okl.,  and  that  In  order 
to  protect  Itself  and  the  appellee  against  loss 
in  transit  insured  said  bond»  in  appellant's 
company  by  tbe  contract  of  Insurance  men- 
tioned. The  i>oUcy  Insured  the  bank  in  case 
of  loss  of  the  bonds,  to  be  paid  to  the  assured 
In  tbe  sum  of  $200,  within  "IS  days  a.tleir 
proof  of  loss  and  proof  oi  Interest"  and  pro- 
vided that — 

In  case  of  "loss  or  misfortune  It  shall  be  law- 
ful and  necessary  to  and  for  the  insured  to  sne, 
labor,  and  travel  for,  in,  and  about  the  defense, 
safeguard,  and  recovery  of  the  property  with- 
out prejudice  to  this  insurance,  and  upon  pay- 
ment of  any  loss  under  this  policy  the  assured 
or  assigns,  In  consideration  theroof,  agree  to 
convey  to  the  said  St.  Paul  Fire  &  Marine  In- 
surance Company  the  unincumbered  title  in  the 
property  lost  as  absolute  owners  thereof,  and 
to  take  an  necessary  measures  in  behalf,  and 
at  the  risk  and  expense  of  the  said  St  Paol 
Fire  &  Marine  Insurance  Company,  for  the  re- 
covery, reissue,  or  replacement  of  said  property 
when  possible." 

Appellant  pleaded  a  general  demurrer,  spe- 
cial exceptions,  and  a  general  deniaL  The 
trial  court  overruled  all  exceptions  to  the 
plaintiff's  petition,  and  upon  a  trial  bad  be- 
fore the  court  without  a  jury  judgment  was 
rendered  in  favor  of  appellee  for  the  sum  of 
$226.60,  with  Interest  thereon  at  the  rate  of 
6  per  cent  from  and  after  the  date  of  the 
judgment.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  it  perfected  an  appeal  to 
this  court 

It  is  contended  that  the  bonds  aforesaid, 
registered  and  Insured  under  the  policy  set 
out  above  In  accordance  with  the  terms  and 
conditions  thereof,  were  lost  In  the  mall; 
that  neither  said  bonds  nor  the  package  con- 
taining them  ever  reached  the  plaintiff  here- 
in and  were  never  delivered  to  the  plaintiff; 
that  the  said  bank.  In  due  time  and  In  ac- 
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cordance  with  tbe  said  policy,  presented 
proof  of  loss  and  proof  of  interest,  and  In 
all  things,  before  the  delivery  of  said  package 
to  the  post  office,  the  said  bank  fully  com- 
piled with  all  the  terms,  conditions,  and  pro- 
visions of  the  said  policy;  that  said  bank 
assigned  in  writing  to  S.  A.  Charlton  the  title 
to  the  Liberty  bonds,  in  order  that  tbe  plain- 
tiff would  be  in  a  position  to  comply  with  the 
terms  of  the  policy  upon  payment  by  the  in- 
surance company,  and  so  that  the  plaintitT 
could  convey  to  the  defendant  the  absolute 
title  to  such  l>onds,  npon  the  defendant  pay- 
ing the  loss  sustained  to  plaintiff;  that  on 
or  about  the  6th'  day  of  November,  1910.  said 
bank,  in  writing  and  for  a  full  consideration, 
assigned  and  conveyed  to  the  plaintiff  in  this 
cause  the  cause  of  action  of  said  bank  against 
the  defendant  arising  as  hereinbefore  al- 
leged, and  said  bank  assigned  to  plaintiff  the 
policy  of  insurance  in  qnestion,  and  the 
claim  wbidi  it  (the  bank)  may  have  under 
and  by  virtue  of  said  policy,  and  anthoi-ized 
the  said  S.  A.  Charlton  to  bring,  maintain, 
and  prosecute  any  and  all  suits  necessary  to 
the  enforcement  of  said  ptdlcy  of  insurance 
in  his  own  name;  that  thereby  the  plaintiff 
became  the  legal  owner  of  tbe  cause  of  action 
herein  alleged  against  tbe  defendant,  and 
the  defendant  became  liable  and  bound  to 
pay  to  the  plaintiff  the  sum  that  it  bad  prom- 
ised and  agreed  to  pay  to  said  bank  by  rea- 
son of  the  loss  of  said  lx>nd8,  to  wit,  the  mar- 
ket value  of  said  bonds,  together  with  6  per 
cent.  Interest  thereon. 

[1]  There  is.  In  general,  a  well-settled  dis- 
tinction between  an  agreonent  to  indenmify 
and  an  agreement  to  pay  or  a  covenant  to  do 
a  certain  act  In  the  latter  case  a  recovery 
may  be  had  as  soon  as  there  is  a  breach  of 
tbe  contract,  whereas,  in  the  case  of  a  cove- 
nant of  Indemnity,  strictly,  that  is,  of  an  In- 
donnlty  against  loss,  no  right  of  action  ac- 
crues until  the  Indemnitee  has  suffered  a 
loss  against  which  the  covenant  runs.  14 
Ruling  Case  Law,  {  2,  p.  44.  At  common  law 
the  rule  is  that  to  authorize  a  recovery  on  a 
mere  bond  of  Indemnity  actual  damage  must 
be  shown.  14  R.  C.  L.  g  13,  p.  06.  Appellant 
invokes  an  application  of  the  rule  of  law 
announced  to  the  facts  alleged  in  the  instant 
case  and  asserts  timt  under  it  the  Judgmoit 
of  the  court  below  should  be  reversed  and 
Judgment  here  rendered  in  its  favor,  and,  in 
addition  to  the  authority  which  we  have 
mentioned,  cites  the  casses  of  Owen  v.  Jack- 
son-Hlnton  Gin  Co.,  217  S.  W.  762,  decided  by 
this  court,  and  McBride  v.  Mtaa.  Life  Ins. 
Co.,  191  S.  W.  6,  decided  by  the  Supreme 
Court  of  Arkansas.  In  those  cases  the  plain- 
tiffs sought  to  recover  upon  insurance  poli- 
cies taken  out  by  the  employer,  not  for  the 
benefit  of  their  employes,  but  merely  to  in- 
demnify themselves  against  actual  loss  from 
X)ersonal  injury  to  the  employe,  and  it  was 
correctly  held  that  the  insurer  incurred  no 
liability  until  the  employer  had  paid  the  loss, 


drawing  the  distinction  between  an  Insuranoe 
policy  which  constitutes  a  contract  of  indem- 
nity and  what  Is  ordinarily  termed  "liability 
insurance." 

[2]  But  we  are  not  prepared  to  bold  that 
the  appellee  failed  to  show  by  his  pleadings 
a  cause  of  action  and  right  of  recovery 
against  the  appellant.  On  the  contrary,  we 
have  reached  the  conclusion  that  tbe  facts 
alleged  show  a  cause  of  action  and  right  of 
recovery  In  the  appellee  against  the  appel- 
lant and  that  the  appellant's  demurrer  was 
properly  overruled.  The  appellee  alleged  the 
purchase  of  the  bonds  from  the  bank  at  San 
Antonio,  Tex.,  and  facts  showing  the  liability 
of  the  t>ank  to  him  under  the  contract  of  pur- 
chase; the  assignment  of  the  policy  of  in- 
surance and  the  bank's  claim  against  the  ap- 
pellant on  account  of  the  loss  of  the  bonds; 
and  facts  sufficient  to  show  that  appellee  had 
been  subrogated  to  the  rights  of  the  bank 
under  the  policy.  The  allegations  were  also 
sufficient  to  show  that  inasmuch  as  the  ap- 
pellee's contract  of  purchase  called  for  a  de- 
livery of  the  bonds  at  Ft  Sill,  Okl.,  the  title 
to  the  same  had  not,  at  the  time  of  their  loss, 
passed  to  the  appellee,  and  that  therefore 
tbe  loss  of  the  bonds  constituted  a  loss  to 
the  bank  which  the  policy  indemnified  it 
again£t  and  the  bank's  cause  of  action,  and 
the  policy,  according  to  the  allegations  of  the 
petition,  having  been  assigned  to  the  appellee, 
be  could  sue  and  recover  on  the  policy.  The 
facts  alleged,  as  is  pointed  out  in  the  trial 
Judge's  conclusions,  further  show  that  be- 
fore the  shipment  and  loss  of  the  bonds  the 
bank  had  received  therefor  from  the  appellee 
$200,  the  purchase  money,  and  was  legally 
bound  to  deliver  to  the  appellee  two  bonds  of 
tbe  par  value  of  $200;  that  it  had  owned 
two  such  bonds  with  which  to  make  such  de- 
livery ;  that  after  the  bonds  were  lost  in  the 
mails  the  bank  occupied  tbe  same  position  as 
before  relative  to  the  $200  received  from  ap- 
pellee and  to  tbe  obligation  it  had  assumed 
to  deliver  tbe  bonds  to  appellee,  but  it  bad 
suffered  a  loss,  as  it  no  longer  had  tbe  bonds 
with  which  to  make  the  delivery  and  with 
which  to  discbarge  its  said  obligation ;  ttiat 
the  practical  result  is  ttiat  the  bank  by  the 
loss  of  the  bonds  has  lost  $200,  the  value  of 
the  bonds,  since,  while  it  received  $200  in 
payment  for  the  bonds  which  it  bad  obligated 
itself  to  deliver  to  the  appellee,  and  bad  lost 
the  bonds  which  it  endeavored  to  deliver 
through  the  mail  and  which  the  appellant 
had  insured  to  Indemnlfv  It  against  such  loss, 
it  was  still  under  obligation  to  the  appellee 
to  deliver  bonds  as  it  contracted  to  do. 
Clearly  in  this  situation  the  bank  had  a 
cause  of  action  against  the  app^ant  on  the 
insurance  policy  issued  by  it,  which  together 
witb  the  policy  could  lawfully  be  transferred 
and  assigned  to  the  appellee.  At  all  events, 
we  think  tbe  allegations  of  the  appellee's  pe- 
tition were  not  obnoxious  to  a  general  de- 
murrer, and  appellant's  first  and  second  as- 
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slgnments  of  error  asserting  that  tbey  were 
win  be  overruled. 

The  third  assignment  of  erxor  baa.  In  ef- 
fect, been  disposed  of  adversely  to  the  ap- 
pellant by  what  we  have  already  said,  or,  If 
not,  it  presents  no  reversible  error. 

The  Judgment  is  afiSrmed. 


BLAYLOCK  at  al.  v.  8L0C0MB.    (No.  697.) 

(Court  of  CSvU  Appeals  of  Texas.    Beaumont. 

June  1,  1921.    Rehearing  Denied 

June  16,  1921.) 

1.  Appeal  and  error  «=»396— Exception  in  n«* 
tloe  of  appeal  not  necessary  for  appeal  from 
temporary  injunction. 

As  under  Vernon's  Sayles'  Ann.  Oiv.  St. 
1914,  art  4644,  a  temporary  injunction  order 
may  be  made  in  chambers,  out  of  term  and 
without  notice  or  hearing,  a  notice  of  appeal  is 
not  necessary  to  give  a  right  of  appeal  from 
such  order;  the  general  law  (article  2084) 
requiring  exceptions  to  the  ruling  of  the  trial 
court  and  notice  of  appeal  therefrom  having 
no  application. 

2.  Appeal  and  error  «=9396— Exception  and 
notice  of  appeal  necessary  to  perfect  appeal 
from  final  Judgment  perpetuating  Injunction. 

To  appeal  from  a  final  judgment  perpetuat- 
ing an  injunction  made  in  open  court  upon  a 
hearing  in  term  time  in  a  trial  upon  the  merits 
of  the  case,  exception  and  notice  of  appeal  re- 
quired by  the  general  law  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  2084)  is  necessary,  and 
where  no  exception  was  taken  and  notice  given 
the  appeal  must  be  dismissed. 

Appeal  from  District  Ck>art,  Milam  Coun- 
ty; John  WatSiOn,  Judge. 

Action  by  S.  J.  Slocomb  against  L.  L.  Blay- 
lock  and  others.  Trom  a  judgment  for  plain- 
tiff, defendants  appeal.    Appeal  dismissed. 

S.  M.  Bums,  Jr.,  of  Cameron,  and  Byers  & 
Oavanagh,  of  Houston,  for  appellants. 

Chambers  &  Wallace,  of  Cameron,  for  ap- 
pellee. 

O'QUINN,  J.  Appellee  began  this  suit  In 
the  district  court  of  Milam  county,  Tex.,  by 
his  petition  filed  December  19,  1919,  alleging 
1  that  on  said  date  he  was  the  owner  of  a  cer- 
tain house  and  lot  in  the  town  of  Cameron, 
Tex.,  and  that  same  was  his  business  home- 
stead, which  he  had  never  abandoned,  and 
that  appellants  had  on  the  10th  day  of  Decem- 
ber, 1919,  levied  an  execution  thereon,  and  by 
virtue  thereof  was  advertising  the  same  for 
sale,  and  praying  for  a  temporary  writ  of 
injunction  to  restrain  said  sale,  and  that  ap- 


pellants Wllklns  &  lAnge  be  enjoined  from 
further  levying  any  writ  of  execution  on 
s-ald  property,  and  that  the  lien  of  appellants 
Wilkins  &  Lange  created  by  the  abstract  of 
judgment  theretofore  recorded  in  said  Milam 
county  be  removed  as  a  cloud  upon  appellee's 
title  to  said  property,  and  that  on  final  hear- 
ing the  said  writ  be  made  perpetual.  The 
temporary  writ  was  issued  as  prayed  for, 
and  hearing  thereon  set  for  the  next  regular 
term  of  the  district  court  of  said  Milam  coun- 
ty in  January,  1920.  The  cause  came  up 
regularly  for  trial  <m  March  2,  1920,  before 
the  court  without  a  Jury,  and  the  court,  after 
hearing  the  evidence,  rendered  judgment  in 
favor  of  appellee  that  the  property  in  ques- 
tion was  ai^ellee's  business  homestead,  and 
perpetuating  the  writ  of  injuncUon,  and 
granting  full  relief  as  prayed  for  by  appellee, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

At  the  threshold  of  the  case,  we  are  met 
with  the  objection  of  appellee  that  this  court 
la  without  jurisdiction  to  determine  this 
appeal  for  the  reason  that  appellants  did  not 
except  to  the  judgment  in  the  court  below, 
and  that  no  notioe  of  appeal  was  given  from 
said  judgment. 

[1,2]  We  have  carefully  inspected  the  wtuHe 
record,  and  find  that  it  falls  to  show  that  any 
exception  to  said  Judgment  was  made  or  any 
notice  of  appeal  was  given.  It  Is  well  settled,, 
under  article  4644,  Vernon's  Sayles'  Civil 
Statutes,  that  since  a  temporary  Injunction 
order  may  be  made  in  chambers,  out  of  term, 
without  notice  or  hearing,  a  notice  of  appeal 
is  not  necessary  to  give  a  right  to  appeal 
from  such  order.  Young  v.  Dudney,  140  S.  W. 
806;  Farwell  v.  Babcock,27  Tex.  Civ.  App. 
182,  65  S.  W.  612.  Hence  the  general  law 
(article  2084,  Vernon's  Sayles*  Civil  Statutes) 
requiring  exertions  to  the  rulings  of  trial 
courts,  and  notice  of  appeal  therefrom,  as  a 
condition  precedent  to  the  right  of  appeal, 
has  no  application  In  such  cases,  but  we  can 
find  no  authority  for  dispensing  with  said 
requirements  In  an  effort  to  appeal  from  a 
final  Judgment  perpetuating  an  injuuctlon 
made  in  open  court,  upon  a  hearing  in  term 
time  in  a  trial  upon  the  merits  of  the  case  in 
its  regular  order.  We  think  such  exception 
and  notice  are  necessary  to  Invest  this  court 
with  jurisdiction  to  hear  this  appeal,  and  for 
want  Of  same  the  cause  is  dismissed  from  the 
docket  of  this  court.  Western  Union  Tel.  Co. 
V.  O'Keefe,  87  Tex.  423,  28  S.  W.  945 ;  (Jold- 
raan  v.  Broyles,  141  S.  W.  283 ;  Beaumont  v. 
Newsome,  143  S.  W.  941 ;  McMUIen  v.  Lumber 
Co.,  149  S.  W  734 ;  Harblnson  t.  (>ottle  Goon- 
ty,  147  S.  W.  719. 

Appeal  dismissed. 
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ROBERTSON  V.  STATE.    (N».  I.) 

(Supreme  Court  of  Arkansas.    May  23,  1921. 
Rcheari'ng  Denied  June  27,  1921.) 

r.  Intvxloatlng  llqavra  <339236(:I9]I  ■i.EvldMoe 
held  aufflcient  to  show  dofeadant  mannfaotur' 
ed  liquor. 
In  a  prosecution  for  manufacturing  whisky, 
evidence  held  sufficient  to  sustain  a  conviction, 
notwithstanding  the  fact  that  the  still  exploded 
and  he  contended  no  liquor  had  been  distilled, 
the  fact  that  raw  material  was  poured  out  pn 
the  ground  and  that  whisky  was  found  on  the 
promises   warranting  the  inference   of  manu- 
facture. 

2.  Crlinlnal  law  (S=3l  172(6)  —  Erroneous  In* 
•tructlon  allowing  conviction  for  manufacture 
of  Intoxicating  liquor  under  Indictment  charg- 
ing manufacture  of  spirits   harmless. 

Is  a  prosecution  for  manufacturing  spiritu- 
ous liquor  denominated  as  whisky,  an  instruc- 
tion that  if  defendant  manufactured  alcoholic, 
ardent,  vinous,  malt,  or  fermented'liquora  which 
could  be  used  or  drunk  as  an  intoxicating  bev- 
erage, was  harmless,  and  not  pifejndicial  even 
though  the  proof  should  have  been  confined  to 
the  kind  of  liquor  named,  the  sole  qaeotion  be- 
ing whether  defendant,  whose  stiU  exploded, 
distilled  liquor  or  not. 

3.  Intoxicating  liquors  ^=3233 (2) —Testimony 
concerning  finding  of  whisky  near  defendant's 
home  admissible. 

In  a  prosecution  for  manufacturing  intox- 
icating liquors,  it  was  proper  to  permit  an  of- 
ficer to  testify  concerning  the  finding  of  whisky 
near  defendant's  home,  since  this  had  some 
tendency  to  prove  that  liquor  was  manufactured 
by  defendant  on  the  premises. 

Appeal  from  Clrcnlt  Court,  Lonoke  Coun- 
ty ;  George  W.  Clark:,  Judge. 

Bill  Robertson  wns  convicted  of  havlntr 
manufactured  alcohollo  spirits,  commonly 
known  as  whisky,  and  he  appeals.    A^rmed. 

WiUiams  &  Holloway  and  Gay  B.  Williams, 
all  of  Lonoke,  for  appellant. 

J.  S..Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst.  Attys.  Gen.,  for 
the  State. 

McCULLOCH,  0.  J.  Appellant  was  c<m- 
Tlcted  under  an  Indictment  charging  him  with 
having  manufactured  "one  pint  Of  alcoholic, 
ardent,  vinous,  and  Intoxicating  spirits,  com- 
monly called  'whisky.' "  It  is  undisputed 
that  appellant  erected  a  crude  distillery  in  an 
outhouse  at  the  home  of  one  Bzell  Trice,  in 
Lonoke  county,  where  he  lived,  and  that  he 
attempted  to  manufacture  whisky.  Appel- 
lant admitted  as  much  in  his  teetUuony,  but 
■  be  denied  that  he  completed  the  distillation 
of  the  whisky  from  the  raw  material  which 
be  was  using.  He  used  a  metal  coal  oil  tank 
or  barrel  and  a  wooden  keg,  into  one  of  which 
be  put  the  sour  mash,  and  the  two  containers 
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were  ocmnected  with  a  cane  pipe  nsed  as  a 
"worm."  Appellant  testified  that  he  put  in- 
to the  keg  a  half  bushel  of  chops,  two  gallons 
of  molasses,  and  five  buckets  of  water.  A  hole 
in  the  ground  was  used  as  a  furnace,  and  the 
metal  barrel  was  set  over  it.  A  Are  was 
built  in  the  furnace,  and  after  the  contents 
of  the  barrel  became  heated,  an  explosion 
occurr^.  Appellant's  effort  to  manufacture 
whisky  was  thus  discovered,  and  his  arrest 
followed  in  a  few  hours,  as  soon  as  the  serv- 
ices of  an  officer  could  be  procured. 

Appellant  freely  admitted  to  the  officer, 
and  admitted  on  the  witness  stand,  that  he 
was  attempting  to  make  whisky  for  his  own 
use,  but  he  claimed  that  he  did  not  succeed 
in  the  effort,  which  was  frustrated  by  the 
explosion. 

[t]  After  appellant  was  arrested  and  taken 
to  Jail,  the  officer  went  back  to  the  house  of 
Ezell  Trice,  and  the  latter  carried  him  out  a 
shcHTt  distance  from  the  house  iind  discovered 
buried  in  the  ground  two  jugs  and  a  bottle  of 
white  "moonshine"  whisky.  Trice  testified 
that  he  did  not  put  the  whisky  there,  and  did 
not  know  it  was  there  until  it  was  discovered 
on  the  search  made  by  him  and  the  officers. 
One  of  the  officers  who  made  the  arrest  tes- 
tified concerning  the  condition  of  the  crude 
distUlery  that  be  found,  and  also  stated  that 
soma  of  the  material  used  in  making  the 
liquor  had  been  poured  out  on  the  ground. 

It  is  earnestly  contended  that  the  evidence 
to  insufficient  to  establish  the  fact  that  ap- 
pellant manufactured  any  whisky — ^that  the 
proof  merely  shows  that  he  was  engaged  in 
an  effort  to  make  whisky,  but  that  he  did  not 
complete  it  We  think,  however,  that  the  evi- 
dence is  sufficient  to  warrant  the  Jury  in  find- 
ing that  the  operation  of  the  distillery  result- 
ed in  the  manufacture  of  whisky.  The  fact 
that  used  raw  material  was  poured  out  on  the 
ground,  and  also  the  fact  that  whisky  was 
found  on  the  premises,  is  sufficient  to  warrant 
the  inference  that  whisky  was  manufactured 
there  by  appellant  The  two  Jugs  and  the 
bottle  of  whisky  were  found  on  the  premises 
only  a  few  hundred  yards  from  the  house 
of  Trice,  who  testified  that  neither  he  nor  his 
wife  put  the  whisky  there,  and  there  Is  no 
evidence  that  any  one  else  besides  appellant 
frequented  the  premises. 

[2]  It  Is  next  contended  that  the  court  erred 
In  giving  an  instruction  to  the  effect  that  the 
defendant  could  be  cocvicted  if  the  proof 
showed  that  he  bad  manufactured  "alcoholic, 
ardent,  vinous,  malt,  or  fermented  liquors 
which  could  be  used  and  drunk  as  intoxicat- 
ing beverage,"  when  the  Indictment  specific- 
ally charged  the  manufacture  of  whisky. 
Conceding,  under  the  rule  announced  by  this 
court  in  Carleton  v.  State,  129  Ark.  381,  196 
S.  W.  124,  that  the  particular  language  of  the 
indictment  was  descriptive  of  the  offense,  and 
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that  the  proof  mtist  be  confined  to  the  kind 
of  liquor  spedflcally  named,  we  are  of  the 
opinion  that  the  Instruction  given  by  the 
court  was  not  prejudicial,  as  the  sole  issue 
to  this  case  was  whether  or  not  appellant 
succeeded  to  manufacturtog  whisky,  which 
he  was  undertaktog  to  do  at  the  distillery 
when  the  explosion  occurred.  Appellant  ad- 
mitted that  he  was  attempting  to  manufac- 
ture liquor,  and,  as  before  stated,  the  sole 
question  was  whether  or  not  be  succeeded  to 
the  effort.  It  Is  not  conceivable  that  the 
Jury  were  misled  by  this  tostructlon,  and 
rea(^ed  the  conclusion  that  appellant  manu- 
factured anythtog  else  but  whisky.  We  thtok 
the  Instruction  was  harmless. 

[3]  Again,  it  Is  toslsted  that  the  court  erred 
to  permitting  one  of  the  officers  to  testify  con- 
cerning the  finding  of  whisky  near  Trice's 
home.  We  think  that  this  had  some  tendency 
to  prove  that  liquor  was  manufactured  by  ap- 
pellant on  the  premises,  and  that  the  ruling 
of  the  court  is  admitting  the  testimony  was 
correct. 

Judgment  affirmed. 


TEXARKANA  &  FT.  SMITH  RY.  CO.  ». 
AOCOCK.     (No.  32.) 

(Supreme  Ckturt  of  Arkansas.    Jane  6,  1921. 
Bebearins  Denied  June  27,  1921.) 

1.  Husband  and  wife  ®=3209(2)— Under  Texas 
statute  wife  may  maintain  in  her  own  name 
action  for  personal  Injuries,  damages  there- 
for not  being  community  property. 

Since  Vernon's  Ann.  Civ.  St.  Supp.  Tex. 
191S,  art.  4621a,  declaring  that  all  property 
received  as  compensation  for  personal  inju- 
ries Bustatoed  by  the  wife  shall  be  her  separate 
property,  etc.,  a  married  woman  may  for  in- 
juries sustained  in  Texas  maintain  a  separate 
action,  for  the  recovery  cannot  be  treated  as 
community  property  for  which  the  husband 
alone  can  sue. 

2.  Venue  «=34— Action  for  personal  Injuries  Is 
transitory. 

An  action  for  pergonal  injuries  against  a 
carrier  is  one  ex  delicto,  personal,  and  transi- 
tory, and  may  be  maintained  in  a  state  other 
than  to  which  it  arose. 

3.  Continuance  «=s24  — Will  not  be  granted 
merely  to  obtain  oumulatlve  testimony. 

In  an  action  against  a  carrier  for  personal 
injuries  suffered  while  passenger  was  alighting, 
a  continuance  will  not  be  granted  to  obtain  the 
testimony  of  a  brakeman  stationed  at  the  door, 
who  was  suffering  from  what  was  claimed  tem- 
porary paralysis  of  the  throat,  rendering  him 
nnable  to  speak,  where  other  witnesses  testi- 
fied to  substantially  the  same  facts  as  to  what 
the  brakeman  would  testify. 


4.  Appeal  and  error  9s>23l(9)— Errors  In  ver- 
biage of  Instruction  not  rovlowed,  nnlese  apo- 
oiflcaily  pointed  out. 

Inaccuracies  to  the  verbiage  of  an.tostnic- 
tion  will  not  be  reviewed,  where  they  were  not 
pototed  out  by  spedfic  objections. 

5.  Trial  «=9260( I)— Refusal  of  requests  cov- 
ered Is  not  error. 

The  refusal  of  requests  covered  by  the 
charges  given  is  not  error. 

6.  Trial  «=9278— 6p«olflo  objootlon  to  Instnio- 
tlon  neoessary. 

The  giving  of  an  instruction  not  in  good 
form  is  not  error,  where  specific  objection  was 
not  made. 

7.  Trial  <S=3235 (I )  —  Words  emphasizing  the 
fact  that  the  Jury  Is  the  sole  Judge  of  weight 
of  evidence  Improper. 

Where  the  court  had  instructed  that  the 
jury  are  the  sole  judges  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses, 
it  was  improper  to  add  by  way  of  accentuation 
the  words  "Uliuiitable,  final,  and  unfettered." 

8.  Evidence  «=s5g8(l)— Mere  number  of  wit- 
nesses does  not  establish  weight  of  evideneo. 

In  determining  the  preponderance  of  the 
evidence,  it  is  proper  for  the  jury  to  take  into 
consideration  the  number  of  witnesses  testify- 
ing; but  the  preponderance  is  not  necessarily 
to  favor  of  the  one  who  produces  the  greater 
number  of  witnesses  to  a  proposition,  that  de- 
pendtog  entirely  on  the  weight  or  degree  of 
credit  which  the  jury  may  give  to  the  testimony 
of  the  respective  witnesses,  taking  into  consid- 
eration their  toterest,  relationship  to  the  par- 
ties, manner  of  testifytog,  etc. 

9.  Carriers  «=3303 (4) —Carrier  must  allow 
passenger  reasonable  opportunity  to  alight. 

It  is  the  duty  of  a  carrier  to  allow  passen- 
gers a  reasonable  opportunity  to  alight,  and  a 
tram  must  stop  at  a  station  long  enough  for 
that  purpose,  and  it  is  the  duty  of  a  carrier 
also  to  take  into  consideration  any  special  con- 
dition, peculiar  to  any  passenger  and  to  the  sur- 
roundings of  the  station,  and  to  give  a  reason- 
able time  under  the  drcumstances. 

Appeal  from  Circuit  Conrt,  Miller  Cbonty; 
Qeo.  R.  Haynle,  Jodge. 

Action  by  Mary  Adcock  against  the  Tez- 
arkana  Ac  Ft  Smith  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

James  B.  McUonough,  of  £^.  Smith,  and 
EClng  &  Mahaffey,  of  Texarkana,  Tex.,  for  ap- 
pellant. 

J.  M.  Carter,  of  Texarkana,  Ark.,  tor  ap- 
pellee. 

WOOD,  J.  This  action  was  brought  by 
the  appellee  agatost  the  appellant  The  ap- 
pellee alleged  that  she  was  a  passenger  on 
appellant's  trato  from  Texarkana,  Ark.,  to 
Bloombnrg,  Tex.;  that  when  the  appellant 
stopped  its  trato  at  Bloomburg,  for  the  pur- 
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pose  of  allowing  the  appellee  and  otitier  paa- 
Bengeni  to  alight,  there  were  atanding  on  Ita 
platform  other  peraons  who  desired  to  take 
passage  (»  that  train,  and  before  the  ap- 
pellee. In  the  exercise  of  ordinary  care,  had 
time  to  debark,  other  persons  were  allowed 
to  board  the  train  in  snch  nnmbers  that  ap- 
I)ellee  thereby  was  prevented  from  getting 
off  until  the  Incoming  passengers  had  suffi- 
ciently cleared  the  passageway;  that  imme- 
diately after  the  passageway  was  cleared  ap- 
pellee was  going  down  the  steps  to  debark, 
and  the  train  was  pot  in  moticm,  and  the 
appellee  was  thrown  off  her  balance.  Ap- 
pellee alleged  that  the  step  leading  from  the 
coach  to  the  platform  was  high  and  danger- 
ous ;  that  the  appellant  failed  to  furnish  any 
stool  or  step  on  which  to  alight,  and  failed 
to  furnish  any  one  to  assist  her  in  alighting 
from  the  coach;  that  these  acts  of  negli- 
gence caused  appellee  to  fall  from  the  coach 
upon  the  hard  surface  of  the  platform,  and 
produced  serious  personal  injuries,  which  she 
set  forth  in  detail,  to  her  damage  in  the  sum 
of  ?3,000,  for  which  she  prayed  Judgment 

The  appellant  answered,  denying  specific- 
ally the  allegations  of  negligence,  and  set 
up  as  an  afflrmatiye  defense  contributory 
negligence  on  the  part  of  the  appellee.  Ap- 
pellee testified  that  she  and  her  husband 
were  passengers  on  appellant's  train,  as  al- 
leged in  ber  complaint,  and  that  when  the 
train  stopped  at  Bloomburg,  Tex.,  they  got 
up  to  get  off,  and  when  they  got  to  the  door 
people  were  crowding  in  so  that  appellee  and 
her  husband  could  not  get  out  They  start- 
ed out  as  quickly  as  they  could.  Her  bus- 
band  was  ahead  of  her.  She  had  no  bag- 
gage, except  a  little  hand  satchel.  Just  as 
soon  as  they  could  get  out,  her  husband  step- 
ped off,- and  she  started  to  get  off,  and  the 
train  gave  a  Jerk  and  threw  her  backwards. 
She  first  realized  that  the  train  was  moving 
when  she  made  ber  step.  Nobody  was  there 
to  help  her  off.  There  was  no  stool  to  step 
on.  She  then  described  ber  injuries,  which 
it  is  unnecessary  to  set  forth.  Other  wit- 
nesses corroborated  the  testimony  of  the  ap- 
pellee. 

Tbere  was  testimony  on  behalf  of  the  ap- 
pellant tending  to  contradict  the  testimony 
introduced  on  behalf  of  the  appellee.  It  was 
shown  that  a  white  man  by  the  name  of  Mar- 
shall was  brakeman  on  the  train  on  that  oc- 
casion ;  that  he  was  at  his  place  on  the  plat- 
form  where  the  passengers  get  on  and  off, 
and  had  a  step  stool.  Marshall  was  not  pres- 
ent to  testify  at  the  trial,  and  Oie  ai^el- 
lant  moved  to  continue  the  cause  on  that  ac- 
count. Appellant  alleged  that  Marshall  was 
present  at  a  former  term  of  the  court,  when 
the  cause  by  mutual  agreement  was  contin- 
ued, and  that  he  could  not  be  present  at  this 
term  tiecause  he  was  afflicted  with  paralysis, 
which  at  this  time  rendered  lilm,  and  for 
Borne  time  to  come  would  render  lilni,  nn- 


^able  to  talk;  that  his  testimony  was  mate- 
rial, because  the  appellant  expected  to  prove 
by  him  facts  which  it  set  forth,  directly  con- 
tradicting the  testimony  of  the  appellee  as 
to  the  acts  of  negligence  to  which  she  had 
testifled.  Appellant  alleged  that  It  thought 
that,  if  the  cause  was  continued,  tliere  would 
be  a  reasonable  chance  of  either  procuring 
the  attendance  of  the  witness  or  his  deposi- 
tion. 

The  motion  for  conttnoance  was  filed  De- 
cember 8,  1920,  and  accompanying  the  mo- 
tion was  a  certificate  of  a  physician,  made 
on  Deoember  2,  1920,  to  the  effect  that  Mar- 
shaU  was  aMcted  with  throat  trouble  In  the 
nature  of  paralysis,  rendering  him  unable  to 
talk,  and  that  he  would  not  be  able  to  attend 
court.  The  rulings  of  the  court  in  the  giv- 
ing and  refusing  prayers  for  instructions  will 
be  considered  as  we  proceed.  The  trial  re- 
sulted in  a  verdict  and  Judgment  in  favor  of 
the  appeUee.  The  appeUant  by  this  appeal 
seeks  to  reverse  the  judgment 

[1,2]  1.  Appellant  contends  that  the  ap- 
pellee cannot  maintain  this  suit  since  the 
injury  occurred  in  Texas,  and  under  the  laws 
of  that  state  damages  for  personal  injuries 
to  tne  wife  are  community  property,  for 
which  the  husband  alone  can  sue.  The  Leg- 
islature of  Texas  in  1816  enacted  the  follow- 
ing statute: 

"All  property  or  moneys  received'  as  com- 
pensation for  personal  injuries  sustained  by  the 
wife  shall  be  her  separate  property,  except  such 
actual  and  necessary  expenses  as  may  have  ac- 
cumulated against  the  husband  for  hospital 
fees,  medical  bills,  and  all  other  expenses  in- 
cident to  the  collection  of  said  compensation." 
Article  4621a  of  1918  Supplement  to  Vernon's 
Texas  Civil  and  Criminal  Statutes. 

Since  the  passage  of  the  above  act,  com- 
pensation for  personal  injuries  sustained  by 
the  wife  is  no  longer  community  property, 
and  such  compensation  la  now  the  separate 
property  of  the  wife.  In  the  absence  of  a  de- 
cision of  the  highest  court  of  Texas,  holding 
that  under  the  at>ove  statute  the  husband 
alone  can  maintain  a  suit  to  recover  com- 
pensation for  personal  injuries  to  his  wife,  we 
are  constrained  to  hold  that  the  wife  under 
the  above  statute  should  be  permitted  to 
maintain  a  suit  in  her  own  name  and  right 
Such  would  undoubtedly  be  the  proper  con- 
struction If  the  injury  had  occurred  In  this 
state  under  a  similar  statute,  when  con- 
strued In  connection  with  section  6577  of 
Crawford  &  Moses'  Digest.  That  statute 
expressly  confers  upon  married  women  the 
right  to  sue  and  to  be  sued,  and  to  enjoy  all 
rights  and  to  be  subject  to  all  the  laws  as 
though  she  were  a  feme  sole. 

Learned  counsel  for  appellant  cite  us  to 
cases  of  the  Courts  of  Civil  Appeals  of  Tex- 
as holding  that  the  husband  alone  can  sue 
for  community  property,  and  that  damage 
for  personal  injuries  to  the  wife  are  c(»n- 


Digitized  by 


Google 


281  SOUTHWESTERN  REPOBTEB 


(Atb. 


mnnity  property.  Alnsa  ▼.  Hoses  (Tex.  dr. 
App.)  100  S.  W.  791;  C!one  v.  Belcher,  6T 
Tex.  Civ.  App.  403,  124  S.  W.  149;  Allemanla 
Fire  Ins.  Co.  t.  Angier  (Tex.  Civ.  App.)  214 
S.  W.  450.  But  counsel  have  not  directed 
our  attention  to  any  decision  of  the  Court 
of  Civil  .\ppeal8  of  Texas  or  of  the  Supreme 
Court  since  the  pas.sage  of  the  above  act 
holding  that  compensation  for  personal  In- 
juries to  the  wife  Is  community  property,  and 
that  the  husband  alone  can  sue  for  the  same. 
Our  own  research  has  not  discovered  a  hold- 
ing of  the  courts  of  Texas  to  that  effect. 
Therefore  we  must  construe  the  statute  as 
we  believe  It  should  be  construed,  In  har- 
mony with  our  own  laws  upon  the  subject. 
The  action  la  one  ex  delicto,  personal,  tran- 
sitory, and  therefore  may  be  brought  in  this 
State.  St  L.,  I.  M.  &  S.  R.  Co.  v.  Brown,  67 
Ark.  295,  54  S.  W.  866;  K.  C.  So.  Ry.  Co.  v. 
Ingram,  80  Ark.  269,  97  S.  W.  66;  St.  L.,  I. 
M.  &  8.  R.  Co.  T.  Hesterly,  98  Ark.  240,  135 
S.  W.  874 ;  St.  U  ft  S.  F.  Rd.  Co.  v.  Coy,  113 
Ark.  266,  168  a  W.  1106 ;  Hlnes  v.  Rice,  142 
Ark.  159,  218  S.  W.  851. 

[8]  2.  Appellant  next  contends  that  the 
oourt  erred  In  overruling  Its  motion  far  a 
continuance.  On  the  allegations  of  negli- 
gence set  forth  in  the  complaint,  the  testi- 
mony of  the  absent  witness,  Marshall,  as  al- 
leged In  the  motl(m  for  continuance,  would 
have  been  very  material,  because  be  was  the 
brakeman  who  was  stationed  at  the  door 
where  passengers  got  on  and  off  the  train, 
and  his  testimony  as  set  out  In  the  motion 
directly  contradicted  the  testimony  of  the  ap- 
pellee and  her  witnesses,  tending  to  sustain 
the  allegations  of  negligence  set  up  by  the 
appellee.  But,  upon  careful  consideration  of 
the  testimony  of  several  other  witnesses  on 
behalf  of  the  appellant,  we  find  that  their 
testimony  tended  to  establish  the  same  facts 
as  would  have  been  testified  to  by  the  wit- 
ness Marshall,  If  present  Marshall's  testi- 
mony, therefore,  would  have  been  only  cu- 
mulative, and  the  rule  has  been  thoroughly 
established  by  this  court  that  the  trial  court 
cannot  be  reversed  for  overruling  a  motion 
for  continuance,  where  the  testimony  of  the 
absent  witness  Is  but  cumulative.  See  Car- 
penter V.  State,  62  Ark.  286,  36  S.  W.  900; 
St.  L.,  I.  M.  ft  S.  R.  Co.  V.  Fisher,  80  Ark. 
376,  97  S.  W.  279;  A.  L.  Clark  Lumber  Co. 
V.  Northcutt,  95  Ark.  291,  129  S.  W.  88; 
James  v.  State,  125  Ark.  268,  188  S.  W.  806; 
and  other  cases  collated  in  1  Crawford's  Di- 
gest, p.  1023,  "Continuance,"  12<e). 

[4-7]  3.  The  appellant  next  contends  that 
the  court  erred  in  giving  and  refusing  cer- 
tain prayers  for  instructions.  We  have  ex- 
amined the  several  prayers  in  the  light  of 
the  criticisms  by  the  learned  counsel  for  the 
appellant  and  we  find  that  there  are  some  in- 
accuracies ;  but  they  are  mere  errors  of  ver- 
biage, and  do  not  relate  to  matters  of'  sub- 
stance.    The    attention  of  the  trial    court 


should  have  been  drawn  to  them  by  specific 
objection,  which  was  not  done.  Some  of  the 
prayers  of  the  ai>peUant  wUch  the  court  re- 
fused were  correct,  but  these  were  covered  by 
other  instructions  which  the  court  gave.  In- 
struction No.  6,  set  forth  in  marginal  note,^ 
was  not  in  good  form,  and,  if  specific  objec- 
tion had  been  made  to  it  the  court  should 
not  have  given  it.  The  jury  are  the  sole 
Judges  of  the  weight  of  the  evidence  and  the 
credibility  of  witnesses.  After  thus  instruct- 
ing the  jury,  it  was  surplusage,  and  wholly 
unnecessary  and  improper,  to  add  by  way  of 
accentuation  the  words  "Illimitable,  final, 
and  unfettered:" 

[I]  In  determining  where  the  preponder^ 
nnce  of  the  evidence  lies  on  the  facts  at  is- 
sue. It  is  proper  for  the  Jury  to  take  Into 
consideration  the  number  of  witnesses  testi- 
fying pro  and  con ;  but  the  preponderance  is 
not  necessarily  in  favor  of  the  one  who  pro- 
duces the  greater  number  of  witnesses  to  a 
proposition.  That  depends  entirely  upon  the 
weight  or  degree  of  credit  which  the  Jury 
may  give  to  the  testimony  of  the  respective 
witnesses,  after  taking  into  consideration  all 
the  elements  or  tests  by  which  the  credibility 
of  witnesses  is  determined,  such  as  Interest, 
relationship  to  the  parties,  bias,  means  of  in- 
formation, manner  of  witness  in  testifying, 
etc.  See  St  L.,  I.  M.  ft  S.  R.  Co.  v.  Evans, 
99  Aril.  69,  76,  137  S.  W.  668;  Nfiwhouse  Mill 
&  Lbr.  Co.  V.  Keller,  103  Ark.  638-547,  146  S. 
W.  856;  Martin  v.  Vaught,  128  Ark.  293,  194 
S.  W.  10.  But,  while  the  instruction  cannot 
be  approved  as  a  precedent,  it  Is  not  errone- 
ous in  substance,  and,  in  the  abseilce  of  spe- 
cific objection.  It  was  not  prejudicial  error 
calling  for  a  reversal  of  the  judgment. 

[•]  The  charge  as  a  whole  was  In  conform- 
ity with  the  law  applicable  to  the  facts  of 
this  record  as  announced  by  this  court  in 
many  decisions,  some  of  them  quite  recM»t 
In  St  Louis  Southwestern  B.  Co.  v.  Aydelott, 
128  Ark.  479,  194  S.  W.  873,  we  said: 

"It  is  the  duty  of  carriers  to  allow  their  pas- 
sengers a  reasonable  opportunity  of  getting  on 
and  off  their  trains,  and  they  must  stop  at 
stations  long  enough  for  that  purpose.  A  rea- 
sonable time  is  such  time  as  a  person  of  ordi- 
nary care  and  prudence  should  be  allowed  to 
take.  It  is  the  duty  of  the  carrier,  in  deter- 
mining what  is  a  reasonable  time,  to  take  into 
consideration  any  special  condition  peculiar  to 
any  passenger  and  to  the  Burroundings  at  the 
station,  and  to  give  a  reasonable  time  under  the 
existing  circumstances,  as  they  are  known  or 


*  No.  5.  It  1*  not  th*  number  of  'wltnexaa  wlio  tes- 
tily In  a  CMS  that  creates  the  greatest  weight  ot 
evidence.  One  witness  may  be  opposed  bj  many  wit- 
nesses, and  still  the  Jury  would  be  JustlUed  In  ac- 
cepting this  one  witness'  testimony,  as  against  a 
number  at  otbsr  witnesses,  as  to  how  the  thing 
happened,  provided  you  believe  bis  testimony  mora 
nearly  comports  with  the  truth;  and  as  to  whether 
their  testimony  or  his  more  nearly  comports  with 
the  truth  you  art  th*  toU,  UUmltaUa,  Onal.  sad 
unlettered  Judges. 
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should  b«  kaown  by  its  serrants,  f<»  a  pasaen*    6.  AppeaJ  an4  error  ^=3301— Dafendaiit  Dan- 
ger to  get  on  or  oS  its  trains." 


See,  also,  Payne,  Dir.  Gen.,  t.  Thurston, 
230  S.  W.  561. 

The  Issues  of  negligence  and  contribntory 
negllgen<«  wen  submitted  under  instrae- 
tions  free  from  prejudictal  error.  There  was 
«yldence  to  sustain  the  verdict. 

The  Judgment  is  therefore  affirmed. 


BATTLE  V.   DRAPER.     (No.  22.) 

(Snpreme  Court  of  Arkansas.    May  30,  1921. 
Bebearing  Denied  June  27, 1921.) 

1.  Contracts  ®=3|76(|)— Court  construes  wrlt> 
ten  contra0t  and  declares  terms  and  meaning 
where  It  Is  not  ambiguous. 

It  is  the  duty  of  the  court  to  construe  a 
written  contract  and  declare  Its  terms  and 
mraning  to  the  Jury  where  the  contract  con- 
tains no  words  of  latent  ambiguity. 

2.  Contracts  <Ss>IO( I)— Contract  of  purchas- 
er from  mortgagor  to  bid  In  land  on  fore- 
closure sale  did  not  lack  mutuality. 

Contract  between  plaintiff,  tKe  purchaser 
of  two  tracts  of  land,  and  defendant,  to  whom 
she  sold  one  of  such  tracts,  whereby  defend- 
ant, the  mortgage  executed  by  plaintiff  on  the 
tracts  having  been  foreclosed,  agreed  to  bid 
in  the  property,  etc.,  held  not  to  have  lacked 
mutuality. 

3.  Vendor  and  purchaser  €=970— Contract  by 
purchaser  to  bid  In  land  on  foreclosure  sale 
held  oonstruable  to  mean  he  must  bid  amount 
due  mortgage* 

Contract  between  plaintiff,  the  purchaser 
of  two  tracts  of  land,  and  defendant,  to  whom 
she  sold  one  of  such  tracts,  whereby  defendant, 
the  mortgage  executed  by  plaintiff  on  the  tracts 
having  been  foreclosed,  agreed  to  bid  in  the 
property,  etc.,  held  construable  to  mean  that 
defendant  must  bid  at  least  the  amount  due 
the  mortgagee   under  the  foreclosure   decree. 

4.  Frauds,  statute  of  «=>l  16(5)— Authority  of 
•oiler's  agent  to  contract  with  purohaser 
that  latter  should  bid  In  land  on  foreclosura 
not  required  to  be  in  writing. 

Authority  on  the  part  of  the  agent  of  a 
seller  of  land  to  sign  the  contract  with  the 
purchaser  that  the  purchaser  should  bid  in  the 
property  on  foreclosure  sale  of  mortgage  given 
by  the  sdler,  etc.,  was  not  required  to  be  in 
writing. 

5.  Principal  and  agent  ®=3 1 03 (9)— Owner  of 
land  authorizing  agent  to  sell,  bound  by  terms 
of  contract  made  by  him. 

Where  the  owner  of  land  gave  her  agent 
power  to  make  a  contract  of  sale,  she  was 
bound  by  its  terms  as  soon  as  he  made  it  re- 
gardless of  the  fact  whether  he  had  shown  it 
to  her,  or  stated  the  terms  of  it  to  her  before 
be  signed  it  for  her  as  her  agent. 


not  raise  for  first  time  on  appeal  question  of 

excessive  verdlcrt. 
Defendant,  having  failed  to  include  in  his 
motion  for  new  trial  the  ground  that  verdict 
was  excessive,  cannot  for  the  first  time  raise 
the  question  on  appeal. 

Appeal  trom  Circuit  CJonrt,  Hempstead 
County;   Geo.  R.  Haynie,  Judge. 

Suit  by  Mattie  B.  Draper  against  O.  M. 
Battle.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Mattie  B.  Draper  brought  suit  against  O. 
M.  Battle  to  recover  damages  for  the  alleged 
breach  of  a  oonteact.  The  defendant  denied 
liability  under  the  contract 

Mattie  B.  Draper  purchased  from  J.  J, 
Battle  two  tracts  of  land  in  Hempstead  coun- 
ty. Ark.,  known  respectively  as  the  Custer 
place  and  the  Smith  place.  On  the  lOtb  day 
of  October,  1912,  she  executed  a  mortgage  on 
said  tracts  of  land  in  the  sum  of  $19,000  to  J. 
J.  Battle  to  secure  a  balance  of  the  purchase 
money.  On  the  0th  day  of  December,  1912, 
she  sold  and  conveyed  to  the  defendant,  O. 
M.  BatUe,  a  brother  of  J.  J.  Battle,  the  Smith 
place  for  $16,000,  and  retained  a  lien  upon 
the  land  for  the  unpaid  purchase  money.  Most 
of  the  purchase  money  was  unpaid,  and  the 
sale  was  made  subject  to  the  mortgage  she 
had  given  to  J.  J.  Battle.  Having  failed  to 
pay  J.  J.  Battle  according  to  the  terms  and 
conditions  of  the  mortgage,  he  brought  suit 
against  her  and  O.  M.  Battle  in  the  chancery 
court  to  foreclose  her  mortgage  and  to  Qincel 
her  deed  to  O.  M.  Battle  in  so  far  as  It  af- 
fected his  rights  under  the  mortgage.  On  the 
6tb  day  at  March,  1910,  a  decree  of  fore- 
closure In  favor  of  J.  J.  Battle  was  entered 
of  record  In  the  cliancery  court.  The  court 
rendered  judgment  In  favor  of  J.  J.  Battle  for 
the  sura  of  $21,621.45  for  liis  mortgage  debt, 
interest  and  taxes  paid  by  him.  This  sum 
was  adjudged  to  bear  interest  from  date  at 
the  rate  of  8  per  cent  per  annum  until  paid. 
It  was  decreed  that  the  deed  of  Airs.  Draper 
to  O.  M.  Battle  for  the  Smith  place  should  be 
canceled  in  so  far  as  the  rights  of  J.  J.  Battle 
under  his  mortgage  are  affected.  A  decree  of 
foreclosure  upon  default  of  the  payment  of 
the  mortgage  Indebtedness  was  entered  of 
record  in  the  usual  form.  The  sale  was  ad- 
vertised to  take  place  <m  the  30th  day  of  June, 
1015.  In  order  to  protect  their  rights  in  the 
premises  on  that  day  and  before  the  sale  was 
had,  Mrs.  Mattie  B.  Draper  and  O.  M.  Battle 
entered  Into  a  contract  in  writing  as  follows: 

"Whereas,  J.  J.  Battle  has  a  Judgment  for 
$21,870.06,  principal  and  interest,  against  the 
Custer  land  belonging  to  Mattie  B.  Draper  and 
against  the  Smith  place  belonging  to  O.  M 
Battle:  Now  we  agree  that  O.  M.  Battle  is  to 
bid  in  all  this  land  at  the  sale  to-day,  or  have 
it  done,  and  that  in  payment  of  the  judgment 
there  shall  be  charged  against  the  Smith  land 
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the  Bum  of  $15,000  and  against  the  Custer 
land  the  srun  of  balance  of  the  judgment  and 
costs  of  the  case,  now  estimated  at  $100. 
O.  M.  Battle  is  to  take  care  of  the  $16,000,  and 
Mattie  B.  Draper  is  to  take  care  of  the  bal- 
ance of  the  judgment;  that  is,  she  is  to  proceed 
to  make  a  loan  on  the  Custer  land  and  take  op 
her  part  of  the  judgment,  and  O.  M.  Battle 
will  deed  or  have  deeded  to  her  or  her  assigns 
the  Custer  land.  If  she  fails  to  do  this  within 
12  months,  then  this  agreement  is  void,  and 
said  O.  M.  Battle  shall  own  the  Custer  land 
absolutely;  this  agreement  being  an  option  by 
O.  M.  Battle,  given  in  consideration  of  a  large 
concession  of  the  indebtedness  due  her,  Mattie 
Draper,  on  the  Smith  place  by  O.  M.  Battle. 
All  received  for  these  lands  at  the  sale  ad- 
vertised for  to-day  over  the  amount  of  the 
judgment  coming  to  these  parties,  they  or 
either  of  tbem  may  bid  said  land  up,  and  if  a 
reasonable  bid  is  offered  by  an  outside  party, 
the  owner  may  let  hia  or  her  land  sell,  but 
such  sale  shall  not  change  the  basis  of  this 
settlement,  and  the  owner  of  the  land  so  sold 
shall  have  the  overplus  so  bid." 

J.  3.  Battle  was  the  only  bidder  at  the  fore- 
closure sale,  and  he  bid  in  both  the  Smith  and 
Custer  tracts  for  bis  debt,  interest,  and  coats. 
O.  M.  Battle  did  not  attempt  to  bid  at  the 
sale.  Before  12  months  expired  Mrs.  Draper, 
through  her  father,  who  was  her  agent  In 
the  premises,  made  a  demand  of  O.  M.  Battle 
for  a  deed  to  the  Custer  place  in  accordance 
with  the  terms  of  the  contract  of  June  30, 
1915,  and  offered  to  pay  him  the  sum  of  $7,000 
therefor.  O.  M.  Battle  waived  an  actual 
tender  of  the  money  and  refused  to  make  the 
deed.  He  claimed  that  the  title  to  the  land 
was  then  in  J.  J.  Battle,  and  that  there  was 
no  liability  on  his  part  under  the  terms  of 
the  contract  between  him  and  Mrs.  Draper 
of  the  date  of  June  30, 1915. 

The  witnesses  in  the  case  variously  es- 
timated the  value  of  the  Custer  tract  at  from 
$15  to  $35  an  acre.  J.  J.  Battle  said  that 
there  were  between  500  and  600  acres  in  the 
tract,  and  that  the  land  was  not  worth  more 
than  $15  per  acre.  The  father  of  Mrs.  Draper 
said  that  there  were  between  600  and  700 
acres  in  the  tract,  and  that  the  whole  tract 
was  worth  $20,000l  Other  witnesses  es- 
timated the  land  to  be  worth  from  $20  to 
$35  per  acre. 

J.  J.  Thomas,  the  father  of  Mrs.  Drajter, 
acted  as  her  agent  throughout  the  entire 
transaction  and  signed  the  contract  with  O. 
M.  Battle  of  the  date  of  June  30,  1915,  as 
follows:  "Mattie  B.  Draper,  by  John  J. 
Thomas,  Her  Agent." 

Other  facts  will  be  stated  or  referred  to  In 
the  opinion. 

The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff,  Mattie  B.  Draper,  against  the  de- 
fendant, O.  M.  Battle,  in  the  sum  of  $7,500. 

From  the  Judgment  rendered,  the  defendant 
has  duly  prosecuted  an  appeal  to  this  court 

Gulley  ft  Ashton,  of  little  Rock,  for  ap- 
pellant. 


L.  F.  Monroe,  of  Washington,  Ark.,  and 
Jno.  N.  Cook,  of  Texarkana,  for  appellee. 

> 
HART,  J.  (after  stating  the  facts  as  above). 
It  is  first  insisted  by  counsel  for  the  defend- 
ant that  the  court  emd  in  giving  Instruction 
No.  1  as  foUows: 

"If  you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff,  Mattie  B.  Draper, 
through  herself  or  her  agent,  and  within  one 
year  from  June  30,  1915,  offered  to  pay  the 
plaintiff  (defendant)  the  sum  of  $7,000  aa  the 
balance  due  on  the  Custer  place,  and  that  the 
defendant  refused  said  offer,  or  waived  a  tender 
of  said  sum,  and  failed  to  execute  a  deed  to 
plaintiff  to  said  land,  your  verdict  will  be  for 
the  plaintiff." 

The  correctness  of  this'  Instruction  de- 
pends upon  whether  or  not  the  contract  be- 
tween O.  M.  Battle  and  Mrs.  Mattie  B.  Draper 
of  the  date  of  June  30,  1915,  is  ambiguous. 

[1]  It  will  be  observed  that  the  court  con- 
strued the  contract  and  declared  it  valid  in 
giving  this  Instruction.  It  is  well  settled  in 
this  state  that  It  is  the  duty  of  the  court  to 
construe  a  written  contract  and  declare  its 
terms  and  meaning  to  the  Jury  where  the  con- 
tract contains  no  words  of  latent  ambiguity. 
Paepcke-Leijcht  Lbr.  Co.  v.  Talley,  106  Ark. 
400,  153  S.  W.  833,  and  WUkes  v.  Stacy,  113 
Ark.  556,  169  S.  W.  796. 

[2]  It  is  first  Insisted  by  counsel  for  the 
defendant  that  the  construction  is  erroneous 
because  the  contract  lacked  mutuality.  We 
cannot  agree  with  counsel  in  this  contention. 

In  Johnson  v.  Wilkerson,  96  Ark.  320,  131 
S.  W.  600,  the  court  held  that  the  enUre 
contract  must  be  looked  to  as  a  whole  in 
determining  the  consideration  for  Its  various 
obligations  and  the  question  of  mutuality  of 
the  obligations.  The  court  held  further  that 
one  condition  is  sufficient  to  support  several 
undertakings  and  promises. 

In  Kilgore  Lumber  Co.  v.  Thomas,  98  Ark. 
219, 135  S.  W.  858,  the  court  held  that  mutual 
obligations  Imposed  by  a  contract  form  a  suf- 
ficient consideration  for  entering  Into  It.  See, 
also,  Fisher  v.  Skinner,  112  Ark.  180, 164  S.  W. 
735. 

Tested  by  the  principles  announced  In 
those  cases,  it  cannot  be  said  that  the  con- 
tract was  void  for  want  of  mutuality.  By 
the  terms  of  the  contract  O.  M.  Battle  bound 
himself  to  bid  in  all  the  land  at  the  foreclo- 
sure sale,  and  that  he  would  take  care  of 
$15,000  of  the  mortgage  indebtedness,  and 
that  Mrs.  Draper  should  take  care  of  the 
balance  of  it,  which  amounted  to  about  $7,000. 

It  will  be  remembered  that  Mrs.  Draper 
had  conveyed  the  Smith  place  to  O.  M.  Battle 
in  December,  1912,  for  the  consideration  of 
$16,800,  most  of  which  was  on  deferred  pay- 
ments. The  sale  was  subject  to  the  mort- 
gage of  J.  J.  Battle.  The  contract  further 
provided  that,  unless  Mrs.  Draper  paid  her 
part  within  12  months,  the  agreement  should 
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be  void,  and  that  0.  M.  Battle  shonld  own 
ttie    Cuater  land   absolutely.     The  contract 
tben  recites  that  this  option  is  ^ven  In  con- 
sideration of  a  large  concession  of  the  indebt- 
edness due  Mrs.  Draper  on  the  Smith  place 
\>y  O.  M.  Battle.    Thus  it  will  be  seen  that, 
if  O.  M.  Battle  had  carried  out  the  contract 
on  his.  part  and  had  bid  in  the  land  for  the 
amount  of  the  mortgage  indebtedness,  inter- 
est, and  costs,  he  would  have  had  an  absolute 
title  to  the  Custer  place,  provided  Mrs.  Dra- 
per did  not  exercise  her  option  to  repurchase 
under  the  contract,  and  Battle  would  have 
been  released  from  the  payment  of  the  pur- 
chase money  wbldi  he  agreed  to  pay  Mrs. 
Draper   on    the    Smith    place   In   excess   of 
$15,000.    He  had  agreed  to  pay  $16,800.    Thus 
it  will  be  seen  that  the  difference  was  a  sub- 
stantial sum  and  was  a  good  consideration 
for    the   contract     The   agreement   on'  the 
part  of  Mrs.  Draper  to  release  a  part  of  his 
indebtedness  to  her  for  the  purchase  price 
of  the  place  was  a  sufficient  consideration  for 
his  agreement  to  Md  In  the  lands  at  the  fore- 
closure sale.     There  was  a  benefit  derived 
on  each  side  from  the  contract,  and  that  fills 
the  demand  of  the  law  as  to  consideration'. 
Any   benefit  conferred  .on   O.   M.   Battle  to 
which  he  was  not  lawfully  entitled  or  any 
detriment  suffered  or  agreed  tp  be  suffered 
by  Mrs.  Draper  is  a  good  consideration  and 
will  support  the  contract. 

[S]  It  Is  also  urged  that  the  last  part  of 
the  contract  which  deals  with  the  question  of 
what  the  parties  should  do  In  case  of  a  rea- 
sonable bid  being  offered  and  accepted  by  an 
outside  party  is  ambiguous.  We  need  not 
consider  this,  however,  for  there  was  no  bid 
by  any  outside  party  exceeding  the  mortgage 
Indebtedness,  as  contemplated  by  the  parties. 
The  whole  tenor  of  the  agreement  shows  that 
O.  M.  Battle  was  to  bid  the  amount  of  the 
judgment  and  costs,  and  the  clause  of  the 
contract  relative  to  outside  parties  bidding 
refers  to  them  bidding  more  than  the  mort- 
gage indebtedness  and  costs.  This  is  shown 
by  the  language  used,  because  it  provides  that 
such  a  sale  should  not  change  the  basis  of 
the  settlement,  and  that  the  owner  of  the 
land  so  sold  should  have  the  overplus  so  bid. 
'We  think  the  court  was  right  in  construing 
the  contract  to  mean  that  O.  M.  Battle  must 
bid  at  least  the  amount  due  J.  J.  Battle  imder 
the  foreclosure  decree. 

The  undisputed  evidence  shows  that  O.  M. 
Battle  did  not  bid  in  the  land  as  he  had 
agreed  to  do,  and  there  was  no  error  in  giving 
the  instruction. 


[4]  It  is  true  the  contract  was  signed  by 
the  agent  of  the  plaintiff,  and  that  there  was 
no  writing  authorizing  him  to  do  so,  but  that 
does  not  make  any  difference.  The  evidence 
shows  that  the  agent  had  authority  to  sign 
the  contract  for  his  principal,  and  such  au- 
thority was  not  required  to  be  in  writing. 
Davis  V.  Spann,  92  Ark.  213,  122  S.  W.  485. 

[B]  It  is  also  true,  as  contended  by  counsel 
for  appellant,  that  Capt.  Thomas  did  not  show 
the  contract  to  Mrs.  Draper  until  after  It 
was  executed ;  but  that  does  not  make  any 
difference.  Mrs.  Draper  stated  tliat  he  was 
her  agent  in  making  the  contract,  and  this 
constituted  him  as  her  general  agent  She 
stated  spedflcally  that  she  gave  him  power  to 
act  as  her  agent  In  the  matter.  Therefore, 
being  her  general  agent  to  make  the  contract, 
she  was  bound  by  its  terms  as  soon  as  her 
father  made  it,  regardless  of  the  fact  of 
whether  he  had  shown  It  to  her,  or  stated  the 
terms  of  it  to  her  before  he  signed  It  for 
her  as  her  agent 

Again  it  is  urged  that  the  judgment  should 
be  reversed  because  the  complaint  alleges 
that,  If  the  contract  had  not  been  entered  into, 
the  plaintiff  could  and  would  have  raised  the 
necessary  funds  and  would  have  saved  her 
land  from  sale  under  the  foreclosure  decree. 
This  allegation  was  immaterial  and  had  no 
part  in  the  case.  It  was  not  treated  as  ma- 
terial to  the  issues  raised  by  the  pleadings, 
and  no  evidence  was  introduced  relative  to  it. 
The  reason  Is  apparent  The  parties  had 
entered  into  a  contract  with  regard  to  the 
matter,  and  the  terms  of  this  contract,  if 
valid  and  binding,  fixed  their  rights  and  the 
measure  of  damages  for  breach  of  it.  We 
have  held  the  contract  to  be  a  valid  and  bind- 
ing one,  and  the  undisputed  evidence  shows 
a  breach  of  It  by  O.  M.  Battle.  This  suit 
was  brought  by  Mrs.  Draper  against  him 
within  the  period  of  the  statute  of  limita- 
tions, and  she  bad  a  right  to  maintain  it. 

[6]  The  court  correctly  instructed  the  Jury 
on  the  measure  of  damages.  It  is  claimed 
that  the  verdict  is  excessive.  That  the  ver- 
dict was  excessive  is  not  made  one  of  the 
grounds  for  a  new  trial,  and  the  defendant, 
having  failed  to  include  it  in  his  motion  tar 
a  new  trial,  cannot  for  the  first  time  raise 
the  question  on  appeal.  Moreover,  the  evi- 
dence for  the  plaintiff  was  suBiclent  to  war- 
rant the  Jury  in  returning  the  verdict  ta  the 
amount  found  by  it 

It  follows  that  the  Judgment  must  be  af- 
flimed. 
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HOWELL,  Coileotor,  v.  LAMBERSON  tt  al. 
(No.  45.) 

(Supreme  Court  of  Arkansas.    June  13,  1921.) 

1.  Taxation  $=»5 1 5— Taxpayer  may  pay  one 
tax  whilo  rafualng  to  pay  otiwr  taxes  on  his 
land. 

A  taxpayer  may  pay  the  amount  of  any  one 
tax  listed  against  his  land  while  refusing  to  pay 
other  taxes  listed  against  it. 

2.  Statutes  <&=>  1 81(1)— Primary  object  In  oon- 
struotion  to  ascertain  Intention  of  Legislature 
from  languaoe  used. 

The  primary  object  in  the  conetmction  of 
statutes  is  to  ascertain  the  intention  of  the 
liCgislature  from  the  language  used. 

I.  Taxation  «=s>56 1— Collector  not   iioblo  for 
failure  to  collect  tax  or  omission  to  advise 
taxpayer,    where    he    made    proper    effort; 
"fall"  and  "omit  to  advise"  implying  neglect 
or  omission. 
Under    Crawford    &   Moses'   Dig.    §   3618, 
providing  a  penalty  if  any  collector  of  taxes 
shall  "fail"  to  collect  the  drainage  tax  along 
with    the    other    taxes,    unless    enjoined,    and 
Boad  Acts  1919,  vol.  1,  p.  529,  §  21,  providing 
a   penalty   if  he  shall  "omit  to  advise"    any 
taxpayer  of  the  amount  of  bis  local  road  im- 
provement assessment  when  he  pays  his  gen- 
eral taxes,  a  collector  does  not  subject  himself 
to  the  penalty  where  he  demands  such  taxes 
and  endeavors  to  collect  them  at  the  time  he 
collects  the  general  taxes;  the  words  "fail"  and 
"omit  to  advise,"  as  used  in  the  acts,  importing 
to   become  deficient  or  lacking,   to  leave  un- 
performed, to  omit,  to  neglect,  being  applica- 
ble only  in  case  of  neglect  or  omission  of  the 
collector  to  perform  such  duty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second   Series,  Fail.] 

4.  Taxation  €=>56 1— Collector  cannot  refuse  to 
accept  payment  of  general  taxes  because  tax- 
payer refused  to  pay  drainage  tax  also. 
Under  Crawford  &  Moses'  Dig.  J  3618, 
imposing  a  penalty  on  tax  collectors  for  failure 
to  collect  a  drainage  tax  along  with  the  other 
.taxes,  and  Boad  Acts  1910.  n.  529,  §  21,  im- 
posing a  penalty  for  omitting  to  advise  any 
taxpayer  of  the  amount  of  his  local  improve- 
ment assessment,  the  collector  could  not  refuse 
to  accept  payment  of  general  taxes  because  the 
landowner  refused  to  pay  his  improvement 
taxes;  the  statute  being  directed  against  the 
collector  and  not  the  landowner,  whose  rights 
cannot  be  taken  away  without  direct  and  ex- 
press language  to  that  effect 

Smith  and  Humphreys,  JJ.,  dissenting. 

.    Appeal    from    Circuit    Ooort,    Craigbead 
County;   E.  H.  Dudley,  Judge. 

Application  of  G.  W.  Lamberson  and  anoth- 
er for  a  writ  of  mandamus  against  Homer 
Howell,  as  Collector  of  the  Eevenue  of 
Craighead  County,  Ark.,  to  compel  him  to 
accept  payment  of  certain  county  and  school 
taxes.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 


On  May  17, 1920,  G.  W.  Lamberson  and  A. 
D.  Lamberson  filed  a  petition  in  the  circuit 
court  against  Homer  Howell  as  collector  of 
the  revenue  of  Craighead  county,  Ark.,  for  a 
writ  of  mandamus,  to  compel  Howell,  as  such 
collector,  to  accept  their  payment  of  said 
county  and  school  taxes  upon  certain  lands 
situated  in  the  county  and  owned  by  them 
which  the  collector  had  refused  to  accept 

As  a  defense  to  the  action,  the  collector 
alleged  that  the  petitioners  owned  lands  in 
drainage  districts  Xos.  15  and  16  of  Craig- 
head county,  Ark.,  and  in  the  Tri-Coonty 
highway  Improvement  district,  and  that  cer- 
tain assessments  were  due  and  unpaid  on 
said  lands  in  said  Improvement  district 

The  collector  further  alleged  tliat  be  had 
refused  to  accept  the  tender  of  the  general 
taxes  for  the  reason  that  the  petitioners  had 
refused  to  pay  at  the  same  time  these  local 
asseKsmenta  due  as  aforesaid. 

The  case  was  tried  in  the  drcnlt  court  on 
an  agreed  statement  of  facts  substantially 
as  stated  above.  It  was  adjudged  by  the  cir- 
cuit court  that  the  collector  be  conmiauded  to 
receive  from  G.  W.  Lamberson  and  A.  D. 
Ijamberson  the  state  and  county  taxes  tender- 
ed by  tliem  upon  thtjlr  lands  as  described  in 
the  complaint,  and  that  he  as  such  ccdlector 
Issue  them  ft  tax  receipt  therefor  without 
payment  or  tender  by  them  of  the  local  as- 
sessments alleged  to  be  due  in  drainage  dis- 
tricts Nos.  15  and  16  in  the  Tri-County  high- 
way improvement  district  No  injunction 
had  been  issued  prohibiting  the  collector 
frcan  c<^ectlng  the  improvement  district 
taxes.    The  case  is  here  on  appeal. 

Lamb  &  Frlerson,  of  Jonesboro,  for  appel- 
lant 
H.  M.  Mayes,  of  Jonesboro,  for  appellees. 
Sloan  &  Sloan,  of  Jonesboro,  amicus  curlte. 

HABT,  J.  (after  stating  the  tacts  as  above) . 
The  i%cord  ^ows  that  the  drainage  dis- 
tricts were  organized  under  the  general 
drainage  act.  Section  3618  of  Crawford  & 
Moses'  Digest,  relative  to  the  coUeutlon  of 
drainage  taxes  in  such  districts,  reads  as  fol- 
lows: 

"The  amount  of  the  taxes  herein  provided 
for  shall  be  annoally  extended  upon  the  tax 
books  of  the  county,  and  collected  by  the  col- 
lector of  the  county  along  with  the  other  taxes, 
and  for  his  services  in  making  sucli  collection 
the  collector  shall  receive  a  commission  of  one 
per  cent.;  and  the  same  shall  by  the  collector 
be  paid  over  to  the  county  treasurer  at  the 
same  time  that  he  pays  over  the  county  funds. 
If  any  collector  shall  fail  to  cohect  the  drainage 
tax  along  with  the  other  taxes,  he  shall  be 
subject  to  a  penalty  of  one  hundred  dollars 
for  each  instance  in  which  he  shall  collect 
from  an  individual  the  other  taxes  and  omit 
the  drainage  tax,  unless  the  drainage  tax  has 
been  enjoined  by  a  court  of  competent  juris- 
diction, to  be  recovered  in  a  suit  brought  by 
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tlie  eommisafoners  to  the  use  of  the  dietrict; 
and  the  comity  clerk  shall  be  inbjected  to  a 
like  penalty  for  each  caae  in  which  ha  (hall 
fail  to  enter  the  drainage  tax  on  the  tax  hooka." 

The  Trl-C!ounty  highway  road  Improvement 
district  was  created  under  special  act  No. 
ISG  of  the  Arts  of  1919  (Road  Acts  of  lOllD, 
vol.  1,  p.  610).  Section  21  of  that  art  reads 
a.s  follows: 

'The  county  collector  of  each  of  the  respec- 
tive counties  In  which  lands  in  said  road  im- 
provement  district   are    situated    shall    collect 
the    several    installments    of    the    assessments 
of    benefits   dnring  each  year  at  the  time  he 
collects  the  general  taxes,  and  if  be  shall  omit 
to   advise  any  taxpayer  of  the-  ameunt  of  bis 
installment  of  the  assessment  of  benefits  during 
that  year,  at  the  time  such  taxpayer  is  paying 
his    general   taxes,   he    shall   be   subject   to  a 
penalty    of   one  hundred  dollars   fnr   each  in- 
stance,  which   may  be   collected  by   the   com- 
missioners by  civil  action  or  by  deducting  said 
penalty  from  any  fee  dae  the  collector  from 
said  district" 

It  is  the  contention  of  the  collector  that  the 
efTect  of  these  statutory  provisions  is  to  pro- 
hibit him  from  accepting  a  tender  of  the 
state  and  county  taxes  on  the  lands  in  ques- 
tion unless  the  owners  would  pay  the  draln- 
ai^e  and  road  taxes  due  and  unpaid  upon  said 
lands  at  the  same  time. 

The  agreed  statement  of  farts  In  this  case 
shows  that  the  plaintiffs  tendered  to  the  col- 
lertor  the  amount  of  state,  county,  and  school 
taxes  levied  on  their  lands,  but  refused  to 
pay  the  drainage  and  road  improvement 
taxes  on  the  ground  that  they  had  not  been 
legally  assessed  and  le\'ied  and  that  they 
were  going  to  contest  the  same.  The  collec- 
tor refused  the  tender  on  the  ground  that  un- 
der the  statute  he  was  not  allowed  to  eoUcrt 
the  general  taxes  without  also  coUertlng  the 
Improvement  district  taxes.  The  objert  of 
this  lawsuit  is  to  compel  him  to  receive  the 
general  taxes  without  the  payment  of  tlte 
Improvement  distrirt  taxes. 

[f]  In  the  absence  of  a  statute  to  the  con- 
trary, a  taxpayer  always  has  the  right  to 
pay  tlie  amount  of  any  one  tax  listed  against 
his  land  while  refusing  to  pay  other  taxes 
listed  separately  against  it.  Cooley  on  Taxa- 
tion (3d  Ed.)  vol,  2,  pp.  808  and  809 ;  37  Cyc. 
p.  1164. 

Among  the  cases  cited  in  Cyc  is  Colt  v. 
Claw,  Collector,  28  Ark.  616.  In  that  case 
the  court  said  that  whether  the  owner  of  real 
estate  shall  pay  all  taxes  or  pay  one  kind 
and  not  another,  or  let  bis  lands  go  to  sale 
for  all  or  part,  are  questions  for  him  and  uol 
for  the  collector  to  determine.  The  ques- 
tion of  whether  this  right  of  the  landown- 
er has  been  taken  away  by  the  drainage  and 
road  improvement  distrirt  statutes  set  out 
above  is  the  issue  raised  by  this  appeal. 

[2-4]  The  primary  object  in  the  construc- 
tion of  statutes  is  to  ascertain  the  intention 
of  the  Legislature  front  the  language  use4. 
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where  that  can  be  done.  Tested  hy  this  mlCi 
we  do  not  think  that  either  of  the  statute^ 
referred  to  makes  it  obligatory  upon  the  land- 
owner to  pay  the  local  assessments  imposed 
upon  his  land  by  the  drainage  Improvement 
distrirts,  or  by  the  road  improvement  dis- 
trirt, when  he  makes  payment  of  his  general 
taxes,  state,  county,  and  school.  The  lan- 
guage of  the  statute  shows  that  it  is  dlrerted 
against  the  collector  and  not  against  the 
landowner.  The  word  "fall,"  as  used  in  the 
drainage  statute  above  copied,  imports  to 
become  deficient  or  lacking,  to  leave  unper- 
formed, to  omit,  to  neglect.  Century  Diction- 
ary and'  Bouviei's  Law  (IMctionary,  •The 
statute  in  question  provides  that  if  any  co>> 
lertor  shall  fail  to  collect  the  drainage  tax 
along  with  the  other  taxes,  he  shall  be  sub- 
Jert  to  a  penalty  of  $100  for  each  Instance 
in  which  he  shall  collect  from  an  individual 
the  other  taxes  and  omit  the  drainage  tax 
unless  the  drainage  tax  has  been  enjoined. 
We  think  the  word  "fail"  implies  In  thl^ 
statute  an  imposed  duty  upon  the  collertor  to 
collect  the  draiJaage  tax  at  the  same  time 
he  collects  the  general  taxes  and  is  applicable 
only  In  case  of  neglect  or  omission  of  the 
collector  to  perform  such  duty.  The  word 
"fail,"  as  used  in  the  statute,  covers  both 
the  intentional  and  unintentional  nonpet^' 
formanoe  on  the  part  of  the  collector.  Where 
the  collertor  has  demanded  the  tax  and  en- 
deavors to  oollert  It  from  the  landowner  at 
the  time  he  collects  from  him  the  genera^ 
taxes  and  the  landowner  should  tender  hid 
general  taxes  and  contest  the  payment  of 
the  drainage  tax  and  refuse  to  pay  It,  it  could 
fiot  be  said  that  the  collector  failed  to  art  oi 
to  perform  his  duty  in  the  premises  so  as  to 
Bubjert  himself  to  the  penalty  prescribed 'by 
the  act.  In  such  case  he  would  be  guilty  ot 
no  delinquence,  and  failure  to  perform  his 
duty  could  not  be  ascribed  to  him  for  the 
reason  that  he  had  done  all  that  be  was 
authorized  to  do  In  the  premises.  Under  the 
terms  of  the  statute  the  collector  could  not 
refuse  to  accept  a  voluntary  payment  of  the 
general  taxes  because  the  landowner  wish- 
ed to  contest  the  payment  of  his  improvement 
taxes  and  on  that  account  refused  to  pay 
the  same.  The  language  of  the  statute  is  in 
no  sense  direrted  against  the  landowner,  and 
his  right  to  pay  his  general  taxes  without 
paying  the  Improvement  taxes  cannot  be 
taken  away  by  any  supposed  intendment  on 
the  part  of  the  Legislature.  Such  a  right  is 
a  valuable  one  to  the  landowner  and  could  la 
no  event  be  taken  away  without  dlrert  and 
express  language  to  that  eflert  on  the  part 
of  the  Legislature. 

The  road  improvement  distrirt  statute 
uses  the  words  "omit  to  advise."  The  rea' 
soning  we  applied  above  to  the  use  of  the 
word  "fail,"  in  the  drainage  distrirt  statute; 
applies  with  equal  force  here.  ' 

An  argujueut  is  also  made  that  a  statute 
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Imposing  a  duty  upon  the  landowner  to  pay 
bla  drainage  and  road  improvement  taxes 
aa  a  prerequisite  to  his  right  to  pay  his  gen- 
eral taxes  would  be  unconstitutional.  The 
views  we  have  expressed  render  it  unneces- 
sary to  pass  upon  this  question. 

It  follows  that  the  judgm^it  must  be  af- 
firmed. 

SMITH  and  HUMPHBETS,  JJ..  dissenting. 


LEWIS  et  aL  v.  HARPER.     (No.  20.) 

(Supreme  Court  of  Arkansas.     May  30,  1921. 
Bebearing  Denied  June  27,  1921.) 

1.  Landlord  and  tenant  «s36t— Tenant  cannot 
dispute  title  of  landlord. 

A  tenant  caxmot  dispute  the  title  of  his 
landlord  while  he  remains  in  possession  under 
him,  nor  acquire  possession  from  the  landlord 
by  lease  and  then  dispute  his  title  without  sur- 
rendering possession. 

2.  Landlord  and  tenant  (S=365— Tenant  oannot 
dispute  title  of  purchaser  from  landlord. 

A  tenant  cannot  dispute  the  title  of  a  pur- 
chaser from  the  landlord. 

3.  Landlord  and  tenant  ®=3 1 1 1— Relation  ceas- 
es upon  disavowal  of  landlord's  title. 

Where  tenant  went  into  possession  of  land 
and  cleared  it,  and  thus  became  entitled  to  two 
years'  free  rent,  and  thereupon  disavowed  land- 
lord's title,  the  relation  of  landlord  and  tenant 
then  ceased  as  between  them,  and  the  tenant 
became  a  trespasser,  and  landlord  conld  sue  at 
once  to  recover  possession,  though  the  leasehold 
term  had  not  expired. 

Appeal  from  Circuit  Court,  S^astlan 
County;  Johu  Brizzolara,  Judge. 

Action  by  B.  A.  Harper  against  Sherman 
Lewis  end  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

J,  E.  London,  of  Van   Buren,  and  J.  B. 
KXcDonough,  of  Ft.  Smith,  for  appellants. 
Pryor  &  Miles,  of  Ft  Smith,  for  appellee. 

WOOD,  J,  The  appellee  brought  this  ac^ 
tion  against  the  appellants.  He  alleged  that 
he  was  the  owner  of  certain  lands  in  Sebas- 
tian county.  Ark.,  and  that  he  was  entitled  to 
the  possession  of  same;  that  the  appellants 
entered  into  possession  of  the  lands  under  an 
agreement  with  the  appellee  and  Bobert  Dun- 
ning, who  at  that  time  owned  an  undivided 
one-half  interest  By  the  terms  of  the  con- 
tract the  appellants  were  to  clear  the  lands 
of  standing  timber,  and  as  compensation  for 
their  services  in  so  doing  they  were  to  have 
the  possession  of  the  lands  free  of  rent  for 
two  years;  that  in  the  year  1919  the  appel- 
lants disclaimed  the  title  of  appellee  and 
Dunning;  that  they  made  false  and  mislead- 


ing statements  to  William  B.  Owen,  State 
Land  Commissioner,  to  the  effect  that  the 
land  was  an  island  and  that  the  title  was  in 
the  state;  they  applied  to  the  Commissioner 
for  a  deed ;  that  the  appellee  and  Dunning 
were  compelled  to  go  to  considerable  expense 
to  resist  the  claims  of  the  appellants;  that 
the  Commissioner  decided  that  the  lands  did 
not  belong  to  the  state.  Notwithstanding 
this  dedsion,  the  appellants  still  contend 
that  the  lands  belong  to  the  state.  Appellee 
further  alleged  that  appellants  had  committed 
waste  and  had  refused  to  allow  other  tenants 
of  the  appellee  to  cross  the  lands.  Appel- 
lee prayed  for  Judgment  for  possession  and 
damages  in  the  sum  of  $2Q0  and  for  rents. 

Appellants  answered  denying  all  material 
allegations  of  the  complaint,  and  they 
averred  that  the  land  in  controversy  held 
by  them  is  an  Island,  that  It  is  subject  to  sale 
under  the  act  of  the  General  Assembly  of 
1917 ;  that  they  applied  to  purchase  the  same 
on  May  20,  1919,  and  that  the  State  Land 
Ctommlssloner  arbitrarily  refused  their  appli- 
cation, and  that  a  mandamus  Is  now  pending 
against  him  to  compel  him  to  malce  appel- 
lants a  deed.  They  alleged  that  appellee  had 
no  title  or  color  of  title  to  the  lands. 

The  testimony  on  behalf  of  the  appellee 
tended  to  sustain  the  allegations  of  his  com- 
plaint Lewis  (one  of  the  appellants)  was 
called  aa  a  witness  for  the  appellee,  and  he 
testified  substantially  as  follows:  That  he 
and  his  brother  went  Into  possession  of  the 
lands  in  February,  1919;  that  Bob  Dunning 
showed  them  the  land  and  said  he  had  some 
land  to  lease  and  that  he  would  give  them 
two  crops  to  clear  the  land  or  one  crop  and 
give  him  the  timber;  that  they  did  not  agree 
as  to  which  they  would  take,  but  they  told 
him  they  would  cut  the  timber  off  for  $2  and 
give  him  the  timber  or  either  they  would  sell 
the  timber  and  not  cultivate  it  the  next  year. 
They  took  charge  of  the  lands  under  tliat 
agreement  and  cleared  up  some  of  It  After 
they  went  into  possession  they  learned  that 
the  land  was  state  land.  They  then  made  ap- 
plication to  the  Commissioner  of  State  Lands 
to  purchase  the  same,  and  as  soon  as  they 
made  this  application  they  did  not  consider 
themselves  any  longer  tenants  of  Dimnlng, 
imder  whom  the  appellee  claimed  by  warran- 
ty deed;  that  after  the  Commissioner  de- 
nied their  application  to  purchase  the  land 
they  brought  a  mandamus  to  compel  him  to 
do  so.  The  appellants  cultivated  about  20 
acres  of  the  land  in  controversy  In  the  year 
1919,  lands  which  they  had  cleared,  and  this 
year  1920  they  had  In  cultivation  between  20 
and  25  acres.  There  were  131  acres  on  the 
Island  which  was  in  their  possession.  They 
were  to  pay  no  rent  for  the  years  1919  and 
1920;  that  they  only  sold  about  10  cords  of 
wood  from  the  land,  and  the  balance  was 
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1111  there  cut  tip  In  snch  leng^ths  as  were  re- 
luirecl  for  making  excelsior.  There  was  no 
jence  around  the  land  when  Dunning  showed 
lame  to  appellants.  The  river  was  on  one 
dde,  and  a  fence  on  the  other  between  the 
Island  and  the  rest  of  the  farm. 

There  v^as  further  testimony  to  the  effect 
that  at  the  first  of  the  year  1920  the  appellee 
notified   appellants  to  get  out,  and  they  re- 
fused to  obey  the  notice,  giving  as  a  reason 
that  they  considered  themselves  no  longer  his 
tenants,   but  were  holding  possession.     The 
appellants  offered  to  prove  that  the  land  in 
controversy  was  an  island,  which  the  court 
'Would  not  permit  them  to  do,  and  also  <^ered 
to  Introduce  deeds  to  show  that  the  title  was 
not    in    tbe  appellee,  which   testimony   the 
court  refused  to  allow.    At  the  conclusion  of 
the  testimony  the  court  Instructed  the  jury 
to  return  a  verdict  in  favor  of  the  appellee, 
whicb  was  done.    A  Judgment  was  then  ren- 
dered in  favor  of  the  appellee,  from  which  is 
this  appeal. 

[1]  It  appears  from  the  undisputed  facts 
In  the  record  that  the  appellants  went  into 
possession  of  the  lands  in  controversy  under 
the  appellee's  grantors.  The  appellants  do 
not  deny,  but,  on  the  contrary,  admit,  that 
they  took  possession  of  the  lands  in  contro- 
versy under  appellee's  grantors,  but  they  set 
up  in  defense  of  the  action  that  appellee's 
grantors  had  no  title,  and  hence  they  say 
that  the  appellee  acquired  none.  The  appel- 
lants have  thus  placed  themselves  in  the  at- 
titude of  denying  the  title  of  their  landlord 
while  holding  on  and  claiming  the  right  to 
the  possession,  which  they  only  could  have 
obtained  through  him.  This  they  cannot  do, 
according  to  the  authorities  generally  and  as 
held  by  numerous  decisions  of  this  court 

"A  tenant  cannot  dispute  the  title  of  his 
landlord  while  he  remains  in  possession  nnder 
him,  nor  acquire  possession  from  the  landlord 
by  lease  and  then  dispute  bis  title  without  sar- 
rendering  possession."  Burton  v.  Oorman,  125 
Ark.  141,  188  S.  W.  881. 

"Tbe  possession  of  a  tenant  is  that  of  his 
landlord,"  and  "so  long  as  tbe  relation  of  land- 
lord and  tenant  exists,  the  tenant  cannot  ac- 
quire an  adverse  title  as  against  his  landlord." 
Gee  V,  Hatley,  114  Ark.  376,  170  S.  W.  72. 

See,  also,  Bryan  v.  Winbum,  43  Ark.  28; 
Simmons  V.  Robertson,  27  Ark.  60;  Hughes  ▼. 
Watt,  28  Ark.  163;  Pickett  v.  Ferguson,  46 
Ark.  1T7,  66  Am.  Rep.  646;  Dickinson  v. 
Arkansas  City,  etc.,  77  Ark.  670,  92  S.  W.  21, 
113  Am.  St.  Rep.  170;  and  other  cases  dted 
in  appellee's  brief. 

No  question  of  the  right  to  homestead 
government  lands  is  involved  in  this  contro- 
versy. 

[2]  The  appellants  ccmtend  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist  be- 
tween the  appellants  and  the  appellee  be- 
cause the  appellee  was  the  purchaser  from 


the  appellants'  landlord,  and  they  did  not 
take  and  hold  possession  nnder  the  appellee. 

"A  tenant  cannot  dispute  the  title  of  an  as- 
signee or  purchaser  of  the  landlord  any  more 
than  he  could  dispute  the  title  of  the  landlord 
or  lessor  himself."  Adams  v.  Primmer,  102 
Ark.  880, 144  S.  W.  522. 

[3]  Tbe  appellants  also  contend  that  they 
bad  cleared  up  the  land  under  tbe  contract 
which  entitled  them  to  the  land  free  of  rent 
for  two  years,  but  the  law  is  that  upon  the 
disavowal  of  the  landlord's  title  the  rela- 
tion of  landlord  and  tenant  ceases  and  as  be- 
tween them  the  tenant  becomes  a  trespasser, 
and  the  landlord  may  sue  at  once  to  recover 
possession,  though  the  leasehold  term  has  not 
expired.  16  B.  C.  Ia  i  631;  Merryman  v. 
Bourne,  9  WaU.  692,  19  U  Ed.  683 ;  Walden 
▼.  Bodley,  14  Pet  156,  10  L.  Ed.  398.  There 
was  no  error  in  the  ruling  of  the  court  in  re- 
fusing to  allow  appellants  to  offer  testimony 
to  show  tliat  the  lands  in  controversy  be- 
longed to  the  state. 

The  Judgment  of  tbe  court  was  in  all 
things  correct,  and  it  is  affirmed. 


H.  HAMMOND  CO.  v. 
TILE  CO. 


JOSEPH  MERCAN- 
(No.  6.) 


(Supreme  Court  of  Arkansas.    Hay  23,  1921. 
Rehearing  Denied  June  27, 1921.) 

Brokers  «=>  1 06— Evidence  held  to  warrant  In- 
structlea  that.  If  plaintiff  packing  eompany 
permitted  Its  broker  to  sell  meat  as  his  own, 
defendant  purchaser  was  not  llaMe. 
In  an  action  by  a  packing  company  to  re- 
cover as  for  conversion  by  a  mercantile  com- 
pany which  purchased  certain  bacon  from  the 
packing  company's  broker  for  the  sale  of  its 
products,  evidence  Aeld  sufficient  to  warrant  the 
court  in  presenting  the  case  to  tbe  jury,  on 
the  theory  embraced  in  its  instruction  that  if 
plaintiff    packing    company,    by   its   course    of 
conduct    and    dealings    with    its    broker,    and 
through    him   with   the   public,   permitted   tbe 
broker  to  sell  its  goods  as  his  own,  and  defend- 
ant company  so  purchased  the  bacon  in  ques- 
tion  believing   it  to   be   the   property   of   the 
broker,  it  was  not  liable. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;    R.  H.  Dudley,  Judge. 

Action  by  G.  H.  Hammond  Company 
against  the  Joseph  Mercantile  Company. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  222  S.  W.  27. 

D.  G.  Beaucbamp,  of  Paragonld,  for  ap- 
pellant. 

Huddleston,  Fuhn  &  FutrcH,  of  Paragould, 
for  appellee. 
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WOOD,  J.  The  appellant,  a  corporatton 
of  the  state  of  Michigan  and  doing  business 
In  Arkansas,  entered  into  a  contract  with 
one  Ray  Perkins,  of  Paragould,  Ark.,  the 
material  parts  of  which  are  as  follows: 

The  appellai^t  appointed  Perkins  its  bro- 
ker for  the  sale  of  certain  of  its  products  in 
Paragould,  Ark.  The  appellant  was  to  pay 
Perkins  a  commission  for  his  services.  Per- 
kins was  to  keep  an  account  of  goods  con- 
signed  to  him  by  the  appellant  In  books  fur- 
nished by  the  latter,  which  were  subject  to 
recall  and  Inspection  by  the  appellant  at  all 
times.  Perkins  was  to  make  weekly  reports 
of  the  stock  on  hand  and  delivery  of  goods 
on  blanks  furnished  by  appellant  Pwklns 
was  to  sell  the  goods  on  behalf  of  appellant 
and  on  terms  prescribed  by  the  appellants 
Perkins  was  to  bill  no  goods  from  consigned 
8to<^  to  himself  under  any  circumstances. 
PeiicinS'Was  to  bill  all  goods  on  blanks  fur- 
nished by  the  appellant,  and  to  forward  a 
duplicate  thereof  to  appellant  on  the  day  the 
goods  were  delivered.  He  was  to  keep  the 
receipts  for  goods  delivered  on  file  subject 
to  the  order  of  the  appellant.  He  was  not 
to  handle  on  consignment  any  packing  house 
products  except  appellant's  with  appellant's 
consent.  Perkins  was  to  account  to  appel- 
lant for  all  weights  shipped.  He  waa  to  keep 
all  goods  In  a  suitable  building,  and  not 
mingle  them  with  other  merchandise,  and  to 
sell  and  handle  the  same  without  expense 
to  the  appellant  except  his  commission. 

This  action  was  brought  by  the  appellant 
against  the  appellee  to  recover  the  sum  of 
$308.10.  The  appellant  alleged  that  the  ap- 
I)ellee  had  taken  possession  of  1,16S  pounds 
of  bacon  extras,  which  belonged  to  the  appel- 
lant, and  that  appellee  had  converted  the 
same  to  its  own  use  without  authority  of 
appellant  This  is  the  second  appeal  In  this 
case.  The  complaint  remained  the  same  on 
both  trials.  On  the  first  trial  the  answer 
to  the  complaint  set  up  that  Perkins  was  in 
the  employ  of  the  appellant  as  a  factor  and 
In  possession  of  its  products,  with  full  pow- 
er and  authority  to  sell,  deliver,  and  collect 
for  appellant's  products,  either  in  his  own 
name  or  In  the  name  of  appellant ;  that  ap- 
pellee purchased  the  meat  in  controversy 
from  Perkins  as  his  Individual  property; 
that  he  represented  to  the  appellee  that  it 
was  his  property,  being  the  accumulation  of 
what  was  known  as  "overs,"  and  was  billed 
out  to  the  appellee  as  the  individual  prop- 
erty of  Perkins  and  paid  for  by  the  ap- 
pellee as  such;  that  the  appellee,  in  pur- 
chasing the  meat  from  Perkins,  followed  the 
custom  and  course  of  trade  which  had  pre- 
vailed at  Paragould  for  many  years,  and  was 
well  known  to  the  appellant ;  that  the  appel- 
lee believed  that  the  meat  was  the  individual 
property  of  Perkins,  and  had  no  knowledge 
to  the  contrary. 

The  issue  as  thus  raised  on  the  first  trial 


was  sent  to  tbe  Jury,  and  In  one  of  its  in- 
struction* the  court  declared  as  follows: 

"If  the  plaintiff  authorized  and  knowingly 
permitted  its  factor,  Perkins,  to  sell  overs  or 
any  other  of  its  goods,  or  his  own  goods,  on 
his  individual  accoant  as  individoal  owner  to 
customers,  *  *  *  and  the  defendant  at  the 
time  believed  Perkins  to  be  the  true  owner,  or 
authorized  to  sell  in  hia  own  name,  then  you 
will  find  for  the  defendant" 

In  passing  on  this  Instruction  this  court 
explained  the  difference  between  factor  and 
broker  as  follows: 

"A  factor  may  boy  and  sell  in  bis  own 
name,  and  he  has  the  goods  in  his  possession, 
while  a  broker,  as  such,  cannot  ordinarily  bay 
or  sell  in  hia  own  ;iame  and  has  no  posses- 
sion of  the  goods  sold." 

In  passing  on  the  facta  as  developed  at  the 
former  trial,  we  said : 

"Perkins  was  not  a  factor  or  commission 
merchant  and  had  no  right  to  sell  the  products 
of  the  plaintiif  in  his  own  name.  Therefore 
the  court  erred  in  assuming  to  the  jury  that 
Perkins  was  a  factor,  and  In  telHng  the  jury 
to  find  for  the  defendant  if  it  should  further 
find  that  the  plaintiff  authorised  or  knowingly 
permitted  its  factor,  Perluns,  to  sell  overs  or 
any  of  its  goods,  or  hia  own  goods,  on  Us  in- 
dividual account" 

.  For  the  error  in  giving  the  above  instruc- 
tion the  court  reversed  the  Judgment  and  re- 
manded the  cause  for  a  new  trial. 

On  the  second  trial  the  appellee  filed  an 
amended  answer,  in  which  It  alleged  that 
Perkins  was  an  Independent  dealer  In  meat 
products  in  Paragould,  Ark,,  and  was  con- 
ducting his  individual  business  in  connection 
with  that  of  the  plaintiff ;  that  he  combined 
bis  own  and  the  plaintiff's  business  in  this 
way  to  such  an  extent  that  his  customers 
could  not  tell  whether  they  were  dealing 
with  him  individually  or  as  the  agent  of  the 
plaintiff;  that  the  plaintiff  knew,  or  should 
by  the  exercise  of  reasonable  prudence  and 
care  have  known,  that  Perkins  was  conduct- 
ing his  own  individual  business  in  conjunc- 
tion with  the  plaintiff's  business ;  that  the  de- 
fendant, acting  in  good  faith  and  Ignorant  of 
plalntllTs  alleged  Interest  in  said  meat  pur- 
(diased  the  same  according  to  the  custom  of 
trade,  and  paid  Perkins  for  the  same,  hon- 
estly and  in  good  faith  believing  Perkins  to 
be  the  true  owner  thereof,  and  that  plalntifl 
company  is  therefore  estopped  from  now 
claiming  payment  from  the  defendant. 

On  the  Issne  thus  Joined  at  the  last  trial, 
the  president  of  the  appellee  testified  sub- 
stantially as  follows:  He  had  been  in  busi- 
ness at  Paragould,  Ark.,  for  about  15  years. 
The  day  appellee  purchased  the  meat  Per- 
kins came  in  and  said  he  had  some  meat 
that  he  would  sell  to  the  awellee  a  quarter 
of  a  cent  under  the  market  price.    Witness 
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parchased  It  of  Mm  and  paid  for  It  H«  bad 
traded  with  Perkins  and  bis  fatb«r  for  16 
years,  and  had  bought  meat  from  them  quite 
a'  number  of  times  as  their  Individual  prop- 
erty. No  question  ever  came  up  before  and 
nothing  had  happened  to  arouse  his  suspi- 
cion that  the  nleat  was  not  PerWns'.  Witness 
knew  that  Perkins  was  the  broker  of  the  ap- 
pellant to  sell  Its  meat  products,  and  that 
he  had  no  right  to  sell  appeBant's  goods  as 
his  own  individual  goods,  but  be  did  not  sell 
the  meat  in  controversy  as  the  goods  of  ap- 
pellant Witness,  did  not  know  anything 
about  the  contract  between  Perkins  and  tbe 
appellant  Witness  knew  that  nobody  bad 
a  rigbt  to  sell  goods  belonging  to  some  one 
etoei  without  authority.  Witness  did  not 
know  that  this  meat  was  the  property  of 
appellant.  Perkins  might  have  bought  it 
from  some  one  else  so  far  as  be  knew.  He 
supposed  that  tbe  goods  were  shipped  by  the 
appellant  to  Perkins.  Appellant  had  done 
nothing  at  any  time  or  said  anything  that 
would  ledd  witness  to  believe  that  the  goods 
were  purchased.  He  trusted  Perkins'  word 
that  the  goods  were  bis.  Tbe  products  tbat 
tbe  appellee  bought  from  Perkins  were  paid 
for  sometimes  in  cash  and  sometimes  by 
check.  The  (^ledcs  were  made  payable  some- 
times to  Perkins  and  sometimes  to  the  appel- 
lant Witness  never  heard  any  kick  on  this. 
Witness  bought  the  goods  from  Perkins  and 
-not  from  the  Hammond  Company.  When  he 
bought  goods  from  Perkins  that  were  billed 
by  the  Hammond  Company  he  paid  the  Ham- 
mond Company  for  th«s.  T%e  only  time  he 
gave  Perkins  checks  in  his  own  name  was 
when  he  owned  the  stuff  himself.  Witness 
did  not  know  whether  the  appellant  had  any 
knowledge  or  Informatton  of  the  individual 
transactions  be  had  with  Perkins  or  not. 

The  secretary  of  tite  appellee  testified  tbat 
be  had  been  in  charge  of  the  office  and  l>ook 
affairs  of  the  appellee  for  about  20  years. 
During  Qiis  time  applies  bad  been  doing 
business  with  Ray  Perkins  and  his  father. 
Witness  knew  nothing  abont  the  (X>ntract  be- 
tween appellant  and  Perkins — made  no  in- 
aniry  abont  it.  Witness  knew  that  tbe  ap- 
pellee Ijought  the  meat  in  question  from  Ray 
Perkins  indivldnally  and  paid  for  It  Wit- 
ness had  nettling  to  put  him  on  inquiry  that 
the  meat  did  not  beloag  to  Perkins.  He 
would  not  have  bought  it  If  he  had  known 
it  was  Hammond's.  Witness  knew  that  Per- 
kins bad  no  right  to  sell  Hammond  Company 
meat  as  his  own  and  in  hie  own  name.  Tbe 
accounts  that  the  appellee  paid  Perkins  In 
bis  own  name  were  for  goods  that  Perkins 
claimed  were  his  own  and  sold  as  bis  own. 
Witness  did  not  remember  how  many  cam- 
panles  Perkins  might  have  represented.  No 
questicm  ever  came  up  about  the  purchase 
of  meat  He  did  not  know  whether  under 
the  contract  Perkiiis  bad  the  right  to  sell  the 
meat  in  his  own  name — never  saw  the  con- 


tract. Perkins  said  he  was  selling  bis  own 
meat. 

Other  witnesses  testifled  substantially  to 
the  effect  that  they  bad  bought  packing 
house  products  from  tbe  Perkinses  for  several 
years.  One  witness  stated  that  he  tiad 
bought  meat  from  Perkins  in  the  name  of 
the  Hammond  Company.  Sometimes  Perldns 
would  bill  it  out  to  witness  in  his  individual 
name  In  average  amounts  from  $75  to  $700. 
Witness  had  transactions  directly  with  the 
Hammond  Packing  Company.  They  would 
often  send  him  a  statement  for  comparison. 
Perkins  always  protected  witness  against  all 
advances.  Witness  would  make  remittances 
to  Perkins.  All  checks  for  individual  pur- 
chases would  be  made  direct  to  him. 

Another  witness  stated  tbat  he  had  bought 
quite  a  large  quantity  from  Perkins — had 
had  transaqtions  for  the  Bertig  Bros,  with 
Perkins  in  wbich  Perkins  sold  Bertig.  Bros, 
meat  as  bis  individual  property.  It  did  not 
occur  often,  and  no  question  was  raised 
about  it 

Another  witness  testifled  that  for  13  years 
he  bad  bought  stuff  from  Perkins.  He  would 
mail  checks  to  both  Perkins  and  tbe  appel- 
lant. No  question  was  ever  raised.  Towards 
the  latter  part  of  his  business  witness 
thought  Perkins  was  selling  meat  on  a  com- 
mission, but  never  gave  it  any  thought  Wit- 
ness had  bought  meat  from  Perkins  as  his 
own  product,  and  would  usually  pay  Perkins 
Individually  when  be  purchased  it  from  him 
that  way,  and  there  was  never  any  com- 
plaint on  tbe  part  of  the  appellant  Wit- 
ness did  not  know  whether  they  ever  knew 
about  it  or  not 

Anotlier  witness  stated  tbat  for  15  years 
he  had  bought  meat  from  the  Perkinses.  He 
did  not  know  whether  he  traded  with  them 
as  individuals  or  as  tbe  agents  of  the  Ham- 
mond Company.  He  would  buy  stuff  from 
them,  and  tbey  would  send  around  and  col- 
lect for  it,  and  be  would  make  the  ctiecks 
payable  to  Perkins.  Witness  "thought  Bay 
Perkins  was  the  whole  cheese — didn't  know 
any' difference." 

Ray  Perkins  testifled  for  the  appellee  to 
the  effect  that  he  dealt  in  meats  and  lards 
on  bis  own  account ;  tbat  be  sold  in  his  own 
name  to  a  large  extent  to  appellee  and-  oth- 
er merchants  who  handled  the  goods  sold  by 
him.  These  merchants  were  liis  customers 
in  buying  his  individual  goods  and  also  the 
Hammond  goods.  He  would  sell  them  Ham- 
mond goods  as  Hammond's  agent  and  some- 
times as,  his  individual  goods  and  collect  for 
them  individually.  Customers  paid  some- 
times in  checks  to  tbe  Hammond  Company 
and  sometimes  to  witness  individually.  Wit- 
ness would  get  the  money  and  account  to 
the  Hanunond  Company  for  their  part  of  it 
and  ke^  his  part  There  was  never  any 
objection  by  tbe  appellant  to  this  method  of 
conducting    tlie    business.     Question    never 
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arose.  Goods  billed  out  to  purchasers  alms 
the  railroad  would  be  billed  in  the  Ham- 
mond Companj^  name  when  that  company 
sold  the  goods.  If  Perkins  sold  the  goods 
it  would  be  billed  out  In  Perkins'  name. 
Perkins  transacted  considerable  business 
with  the  defendant  company;  Sold  them 
goods  as  his  individual  property.  Witness 
never  had  any  understanding  with  the  Ham- 
mond Company  about  overs — no  written 
contract.  He  was  in  Chicago  talking  to  the 
■head  oil  the  concern,  ttod  the  subjedt  of 
shrinkage  came  up,  and  the  manager  told 
witness  that  he  would  be  satisfied  to  receive 
the  weights  they  shipped  Perkins,  and  in 
any  case  where  it  would  happen  to  be  one- 
half  of  1  per  cent  less  than  they  shipped 
Perkins  it  would  be  all  right;  and  he  said, 
"If  anything  else  occurs,  you  know  how  to 
take  care  of  it,  I  guess."  Witness  assumed 
that  he  meant  if  the  meat  ran  over  witness 
was  supposed  to  take  It  and  he  did.  Wit- 
ness would  accumulate  stock  of  his  own  in 
this  way  with  "overs."  When  witness  con- 
sidered the  market  right  he  would  instruct 
his  employee  to  weigh  up  one  or  two  thou- 
sand pounds  of  meat,  and  put  it  over  on 
witness'  side  of  the  warehouse,  and  go  to 
his  book  and  charge  it  to  Bertig  Bros.,  at 
the  best  market  price  on  that  day,  and  pay 
the  money  on  that  invoice  and  remit  it  to 
Chicago,  and  report  the  sale  as  having  l)een 
made  to  Bertig  Bros.  Witness  transacted 
the  business  in  that  way  because  appellant 
company  would  not  allow  witness  to  blU  any- 
thing to  himself.  The  bills  that  were  billed 
in  that  way  were  never  presented  to  Bertig 
Bros. — ^were  not  intended  to  be.  Witness 
paid  the  company  the  market  i»'ice  for  the 
stuff  he  got. 

.  On  cross-examination  witness  stated, 
among  other  things,  that  the  contract  under 
which  he  was  employed  by  the  appellant  re- 
flected his  authority  and  the  same  had  not 
been  changed.  Only  the  manager  of  plain- 
tiff said,  "Occasionally  there  are  'overs,'  and 
if  there  are  'overs'  you  know  what  to  do 
with  them ;"  and  witness  took  it  for  grant- 
ed that  witness  might  appropriate  the  "overs" 
to  his  own  use.  The  meat  that  was  sold  to 
the  defendant  belonged  to  the  Hammond 
Company.  The  defendant  wanted  bacon 
extras.  Witness  did  not  have  it,  but  did 
have  dry  salt  extras,  and  he  told  his  em- 
ployee to  take  the  dry  salt  extras  out  of  his 
pile  and  take  and  put  them  in  place  of  the 
bacon  extras,  and  take  the  bacon  extras 
and  deliver  them  to  the  defendant  company ; 
that  was  the  only  claim  witness  had  to  the 
meat  sold  the  defendant.  The  Hammond 
Company  was  never  advised  about  the 
transaction  and  was  never  paid  for  It.  The 
meat  was  delivered  to  the  defendant  in  the 
original  packages  as  received  from  the  Ham- 
mond Company.  Witness  was  a  merchandise 
broker   and    a   manufacturer's   agent.     He 


handled  meat  and  lard  for  the  appellant,  and 
also  bought  from  the  Hammond  Company 
and  sold  it  on  his  own  hook.  Witness  also 
handled  oU  and  gasoline,  and  sold  it  as  the 
agent  of  the  company  who  owned  it.  Wit- 
ness had  no  authority  to  buy  from  the  Ham- 
mond Company  in  his  own  name.  Appellant 
had  no  information,  so  far  as  witness  knew, 
that  witness  was  handling  appellant's  goods 
in  his  own  name,  or  that  he  was  handling 
the  goods  of  any  one  else  in  liis  own  name. 
When  appellant's  auditors  would  come  to 
check  up  witness,  whatever  witness  owned 
himself  he  would  put  out  to  one  side  of  the 
house,  out  of  the  way,  and  take  some  lard 
and  pa(ft  it  around  in  various  places,  and 
hauled  some  to  the  oil  house  so  that  app^- 
lant's  auditor  could  not  discover  it. 

Another  witness,  an  agent  in  the  employ 
of  Perkins  since  July  6,  1906,  testifled  that 
any  time  the  auditor  came  to  audit  the  books 
and  discovered  any  extra  stock  he  would  be 
told  that  that  was  sold  and  didn't  belong  to 
the  stock.  After  the  contract  between  Per- 
kins and  the  appellant  was  executed,  on 
July  10,  1917,  up  to  May  7,  1918,  if  Perkins 
was  engaged  In  any  other  business  of  any 
kind  except  representing  the  plaintiff  and  an 
oil  company,  it  was  so  slight  that  witness 
could  not  remember  it.  Witness  sometimea 
made  collections  for  Peifeins,  including  oil 
and  other  things.  If  the  company  had  any 
knowledge  of  any  of  the  transactions  wit- 
ness did  not  know  It.  These  transactions 
detailed  by  the  witness  did  not  appear  on 
the  record.  The  witness  further  testified: 
"Mr.  Taylor  told  us  to  sell  one  kind  of  meat 
and  bill  it  out  as  another  kind.  It  would 
be  sold  as  the  company's  meat" 

Witness  Taylor  testifled  that  he  had  been 
working  for  the  appellant  company  about  15 
years.  He  visited  Paragould  at  Irregular  In- 
tervals of  about  six  weeks;  had  appellant's 
business  at  Paragould  under  his  Immediate 
control  as  Inspector.  He  did  not  discover 
that  Perkins  was  buying  goods  on  his  own 
account  or  selling  them.  During  nil  the 
time  he  never  found  any  meat  or  products 
in  Perkins'  house  that  Perkins  claimed  as 
his  own.  He  had  no  Information  that  Per- 
kins was  selling  appellant's  goods  in  appel- 
lant's name  and  collecting  for  them  in  his 
own  name.  He  had  no  information  that 
Perkins  was  billing  out  goods  and  not  deliy- 
ering  them.  The  company  had  no  informa- 
tion of  any  of  these  things  so  far  as  witness 
knew.  Witness  was  familiar  with  Perkins' 
books,  and  in  examining  the  books  and  the 
business  nothing  ever  occurred  nor  did  wit- 
ness ever  discover  anything  irregular.  Wit- 
ness never  made  a  complete  audit  of  Per- 
kins' books.  If  there  were  any  discrepancies 
he  checked  them  up. 

The  court  gave  Instructions  correctly  de- 
fining the  Issues  and  Interpreting  the  con- 
tract between   the  appellant  and  Perkiaa, 


Digitized  by 


Google 


Arig 


FAJtKEB  T.  MITCHWT.Ti 

(2tl  S.W.) 


879 


and  told  the  Jury,  among  other  things,  that 
the  undisputed  evidence  showed  that  the  ti- 
tle to  the  meat  in  question  was  In  the  appel- 
lant, and  that  the  possession  and  sale  of  It 
by  Perkins  as  his  own  would  not  give  the 
appellee  good  title  to  it.  The  court  also  told 
the  jury  that  if  the  appellee  knew  that  Per- 
kins was  the  agent  or  broker  of  the  appel- 
lant when  it  bought  the  meat  from  him, 
that  he  was  acting  as  such  In  the  sale  of 
the  meat,  they  should  find  for  the  appellant 
The  court  further  instructed  the  Jury  as  fol- 
lows: 

"But  if  you  find  from  the  evidence  in  the  case 
that  the  plaintiff,  by  its  manner  and  course  of 
cooduct  and  dealings  with  its  agent,  Perkins, 
and  through  bim  with  the  public,  and  plaintiff, 
by  its  own  voluntary  acta  or  consent,  gave  to, 
or  knowingly  permitted,  said  Perkins  to  sell 
its  goods  as  his  own;  and  if  you  further  find 
from  the  evidence  that  the  said  Perkins  sold 
the  meat  in  question  to  the  defendant  company 
in  accordance  with  the  custom  of  the  trade 
and  usual  course  of  business  as  conducted  by 
Perkins,  or  others  engaged  in  that  line  of  busi- 
ness at  Paragould,  and  known  to  plaintiff  com- 
pany; and  if  you  further  find  from  the  evi- 
dence that  the  defendant  company,  acting  in 
good  faith,  and  in  ignorance  of  the  fact  that 
plaintiff  owned  the  meat,  and-  in  the  exercise 
of  such  care  as  an  ordinarily  prudent  person 
would  use  under  like  drcumstances,  bought 
the  meat  in  question,  believing  it  to  be  the  prop- 
erty of  said  Perkins — then  you  will  find  for  the 
defendant,  but  unless  you  do  so  find  then  you 
will  find  for  the  plaintiff." 

The  appellant  duly  excepted  to  the  ruling 
of  the  court  in  giving  this  Instruction  No.  6. 
The  verdict  and  Judgment  were  In  favor  of 
the  appellee.  The  appellant  seeks  to  reverse 
the  judgment,  and  concedes  that  the  only 
question  is  as  to  whether  or  not  the  court 
erred  in  giving  instruction  No.  6. 

On  the  first  trial  the  Issue  was  submitted 
on  the  theory  that  the  undisputed  evidence 
showed  that  Perkins  was  the  factor  of  the 
appellant.  This  court  held  on  the  former 
trial  that  the  trial  court  erred  in  instruct- 
ing the  jury  that  Perkins  was  the  factor  of 
the  appellant.  On  the  last  trial,  as  shown 
by  the  present  record,  the  court  avoided  that 
error,  and  the  cause  was  submitted  upon  the 
theory  that,  although  Perkins  was  the  bro- 
ker or  agent  of  the  api)ellant  for  the  purpose 
of  selling  its  meat  products  at  Paragould, 
yet  if  the  appellant  by  its  conduct  knowing- 
ly permitted  Perkins  to  sell  its  goods,  claim- 
ing them  as  his  own,  in  pursuance  of  a  cus- 
tom or  course  of  dealing  which  he  had  es- 
tablished at  Paragould  of  which  appellant 
had  knowledge,  and  that  the  appellee,  in 
good  faith  and  In  the  exercise  of  ordinary 
care,  purchased  the  meat  from  Perkins  be- 
lieving It  to  be  his  property,  that  the  verdict 
should  be  In  favor  of  the  appellee. 

The  testimony  speaks  for  Itself,  and  we 
are  convinced  that  It  Is  su£Bclent  to  have 


warranted  the  court  in  presenting  the  cause 
to  the  jury  upon  the  theory  which  the  court 
did  in  its  Instruction  No.  6.  The  testimony 
Is  voluminous,  and  It  could  serve  no  useful 
purpose  to  discuss  it  in  detaU.  After  a  care- 
ful consideration  of  It,  we  have  reached  the 
conclusion  that  it  cannot  be  said  as  a  mat- 
ter of  law  that  there  was  no  testimony  to 
warrant  the  instruction  and  to  Justify  the 
verdict  The  case,  on  the  facts  as  developed 
at  the  last  trial,  is  ruled  by  the  principle 
announced  by  this  court  in  Rogers  v.  Scott, 
128  Ark.  600,  603, 194  S.  W.  689,  690,  as  fol- 
lows: 

"The  general  rule  is  that  no  man  can  get  a 
title  fo  personal  property  from  a  person  who 
himself  has  no  title  to  it.  There  are,  however, 
certain  exceptions  to  the  general  rule.  One  of 
these  exceptions  is  that  a  bona  fide  purchaser 
will  be  protected  where  the  owner  has  con- 
ferred upon  the  seller  the  apparent  right  of 
property  as  owner  or  for  disposal  as  his 
agent." 

See,  also,  Andrews  y.  Cox,  42  Ark.  473,  478, 
48  Am.  Bep.  68;  Meyer  Bannerman  &  Co.  . 
T.  Stone  ft  Co.,  46  Ark.  210,  214,  65  Am.  Rep. 
677;  Jetton  v.  Tobey,  62  Ark.  84.  34  S.  W. 
631;  Jarvls  ▼.  Pague,  137  Ark.  475-484,  206 
S.  W.  601. 

The  lnstructl(Mi  of  the  court  was  in  con- 
formity with  the  doctrine  announced  in  the 
above  cases,  and  there  was  testimony  to 
warrant  the  court  In  giving  It. 

The  judgment  is  therefore  afllrmed. 


PARKER  et  al.  V.  MITCHELL.    (No.  38.) 

(Supreme  Court  of  Arkansas.    June  6,  1921. 
Rehearing  Denied  June  27,  1921.) 

MortgaBas  «e938(I)— Absolate  deed  held  In- 
tended at  such,  and  not  as  mortgafie. 
Finding  that  vendor's  deed  to  third  person 
who  discharged  purchasers'  indebtedness  to  ven- 
dor imder  a  land  contract  was  intended  as  an 
absolute  deed,  and  not  as  a  mortgage  to  secure 
repayment  of  amount  so  paid  by  purchasers  to 
third  person,  held  not  contrary  to  weight  of  the 
evidence. 


Appeal  from  Conway  Chancery  Court; 
Jordan  Sellers,  Chancellor. 

Suit  by  J.  W.  Parker  and  another  against 
E.  E.  Mitchell,  In  which  defendant  filed  a 
counterclaim.  Decree  dismissing  plaintiffs' 
bill  and  rendering  judgment  for  defendant 
upon  cross-bill,  and  plaintiffs  appeal.  Af- 
firmed. 

Edward  Gordon,  of  Morrlllton,  for  appel- 
lants. 

Sellers  ft  Sellers,  of  Morrlllton,  and  J.  C. 
ft  Wm.  J.  dark,  of  Conway,  for  appellee. 
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HtTMPBRBTS,  3.  Appellants  Instltated 
•Qlt  against  appellee  In  the  chancery  conrt  of 
Conway  county  to  have  a  warTanty  deed,  of 
date  October  6,  1912,  from  T.  A.  Dowdle  to 
appellee,  conveying  the  north  half  of  the 
northwest  quarter,  section  28,  township  7 
north,  range  16  west,  declared  to  he  a  mort- 
gage, and  for  $505.42,  alleged  to  have  been 
overpaid  on  the  Indebtedness  secnred  by  the 
mortgage  in  fact,  though  deed  In  form. 

Ai^Mllee  answered,  denying  the  warranty 
deed  was  a  mortgage  In  fact,  or  that  any 
amount  was  due  appellants  for  money  over- 
paid on  the  alleged  indebtedness  secured 
by  the  alleged  mortgage  In  fact,  stating  that 
the  amount  of  1605.42  was  paid  to  aplpellee 
by  app^lants  as  rent  for  thie  lands  aforesaid, 
and  also  filed  a  coimterclaim  against  each 
appellant  on  account  of  alleged  advances  to 
each  and  secured  by  chattel  mortgages,  for 
which  appellee  asked  Judgment  and  fore- 
closure. 

The  cause  was  submitted  to  the  conrt  up- 
<m  the  pleadings  and  evidence,  upon  which 
a  decree  rendered  dismissing  alppellants" 
Mil  for  want  of  equity,  and  judgments  and 
foreclosiires  rendered  njwn  the  cross-bill  of 
appellee,  from  whldi  Is  this  appeal. 

The  abstract  of  the  record  prepared  by 
appellants  covers*  149  pages  of  printed  mat- 
ter; so  it  iB  apparent  that  a  statement  of 
the  evidence  and  analysis  thereof  would  ex- 
tend the  opinion  to  impractical  length.  We 
must  content  ourselves,  therefore,  with  a 
general  statement  of  the  substance  of  the 
evidence  for  and  against  the  issues  involved. 

To  establish  that  the  warranty  deed  was 
intended  as  a  mortgage  to  secinre  the  in- 
debtedness of  $227.88,  and  that  the  open 
account  was  incorrect,  appellants  testified 
that  on  the  17th  day  of  February,  1908,  they 
purchased  the  80-acte  tract  from  T.  A. 
Dowdle  for  $700,  for  which  they  executed 
notes;  that  T.  A.  Dowdle  executed  a  title 
bond  to  them  for  the  land,  which  was  left 
with  him ;  that  on  the  10th  day  of  October, 
1912,  they  had  reduced  the  land  notes  to 
$214.28  and  their  book  account  to  $13.60; 
that  prior  to  that  time  their  brother  Tom 
had  been  fined  $50  for  carrying  a  pistol,  and 
was  in  jail;  that  they  contracted  with  ap- 
pellee to  secure  him  with  the  land  for  pro- 
curing the  release  of  their  brother  and  the 
payment  of  the  balance  due  T.  A.  Dowdle; 
that,  pursuant  to  the  contract,  appellee  paid 
T.  A.  Dowdle  $214.28,  and  by  their  direction 
Mr.  Dowdle  executed  a  warranty  deed  for 
said  land  to  secure  him;  that  he  procured 
the  release  of  Tom,  but  the  money  advanced 
for  that  purpose  was  repaid  by  him;  that 
they  paid  appellee  $100  each  for  the  land 
debt  for  the  years  1&13, 1914,  ldl5, 1916.  and 
1917;  that  they  had  paid  additional  amounts 
on  their  open  account  which  had  been  se- 
cured by  chattel  mortgages  on  their  crops 
and  stock;  that  the  land  was  worth  $10  or 
$15  an  acre  at  the  time  It  was  conveyed  to 


appellee.  Appellants  liitrodnced  other  wit- 
nesses who  corroborated  Iliem  as  to  the 
value  of  the  land.  Appellants  also  testified 
that  they  did  not  get  certain  items  charged 
In  the  acconut. 

T.  A.  Dowdle  testified  that  his  understand- 
ing from  appellants.  In  the  absence  of  ap- 
pellee, was  that  he  should  execute  the  deed 
to  appellee  as  security  for  paying  his  in- 
debtedness. 

Appellee  testified  that  be  refused,  when 
approached  by  appellants,  to  pay  the  land 
out  and  take  it  as  security ;  that,  after  - 
several  appeals,  In  which  tbey  stated  they 
would  lose  the  land  anyway,  he  purdiased 
It  outright  for  the  amount  they  owed  T.  A. 
Dowdle  on  the  land  and  open  account  and 
the  procurement  of  the  release  of  their 
brother  from  Jail,  with  the  further  under- 
standing that  he  had  the  privilege  of  col- 
lecting from  Tom  such  sum  as  he  might  ex- 
pend in  procuring  his  release;  that  he  paid 
T.  A.  Dowdle  $227.88  and  obtained  a  war- 
ranty deed  from  Dowdle  to  the  land ;  that  he 
paid  out  something  to  procure  Tom's  re- 
lease, which  Tom  afterwards  refunded;  that, 
after  he  procured  the  deed  to  the  land,  ap- 
pellants attorned  to  him  rent  in  the  sum  of 
$100  each  per  annum  until  this  suit  was 
instituted ;  that  immediately  after  procuring 
the  deed  he  built  a  house  and  dug  a  well  up- 
on the  land,  the  cost  of  which,  together 
with  other  Improvements  later  made,  amount- 
ed to  about  $400;  that  he  assessed  It  in  his 
own  name,  and  has  continuously  paid  the 
tastes  thereon;  that,  subsequent  to  the  pur- 
chase of  the  land,  appellants  secured  him 
by  chattel  mortgages  upon  their  crops  and 
stock  from  year  to  year  for  supplies,  and 
that  at  the  time  of  the  trial  G.  W.  Parker 
was  indebted  to  him  for  supplies  In  the 
sura  of  $922.94,  after  allowing  all  Just  cred- 
its, and  J.  W.  Parker  in  the  sum  of.  $321, 
after  allowing  all  Just  credits;  that  the 
amotmts  paid  T.  A.  Dowdle  and  to  secure 
Tom's  release  were  never  charged  to  appel- 
lants on  his  books;  that  it  was  his  purpose, 
when  appellants  paid  their  open  accounts, 
to  sell  the  land  to  them,  but  that  he  never 
In  any  way  bound  himself  to  resell  it  to 
them;  that  they  applied  to  him  several 
times  to  buy  the  land,  but  he  refused  to  sell 
it  to  them  as  long  as  tbey  were  indebted 
to  him  on  (H>en  account;  that  he  afterwards 
purchased  an  SO-acre  tract  adjoining  the 
land  in  question  for  $300 ;  that  the  Land  was 
worth  about  what  he  paid  for  it  Appellants 
introduced  other  witnesses  who  testified  that 
the  land  was  worth  $250  or  $300  on  or  about 
October,  1912.  Appellee  testified  to  the  cor- 
rectness of  the  open  account.  His  books 
were  introduced  and  confirmed  his  state- 
ments that  the  amounts  paid  to  Dowdle  and 
for  the  release  of  Tom  were  not  Included 
in  the  account,  and  also  confirmed  his  stater 
ment  as  to  the  correctness  of  the  account. 

Jtm  Vorpe  and  3.  3.  HiU  each  tesOfied  that 
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thiey  beard  avpeOantB  say  the  land  bel<mged 
to  appellee.  Appellants  denied  making  sncb 
Btatmnent  to  Votpe  and  Hill. 

Wilson  Oibwtn,  a  clerk  In  appcUee'a  store, 
testified  tbat  appellants  applied  on  several 
occasions  to  appellee  to  buy  the  land  from 
him,  but  that  appellee  refused  to  coDsider 
the  matter  until  they  had  paid  for  the  sup- 
plies advanced  to<  them: 

From  this  Bommary  of  the  evidence,  it 
will  be  observed  that  It  Is  in  sharp  conflict 
the  testimony  of  appellants  being  corroborat}- 
ed  by  the  pingle  drcuinstance  of  inadequacy 
of  price,  for  we  do  not  regard  the  testimony 
of  T.  A.  Dowdle  as  competent  to  establish 
a  contract  between  appellants  and  appellee 
with  reference  to  the  purpose  of  the  deed; 
while  the  evidence  of  appellee  Is  corroborat- 
ed by  that  of  Uie  disinterested  witnesses, 
Jim  Vorpe  and  X  J.  Bill,  to  the  effect  that 
appellants  admitted  appellee  to  be  the  owner 
of  the  land,  by  Wilson  Gibson,  who  lieard 
appeUants  try  to  bay  the  land  back  from 
appellee,  and  t^  appellee's  bo<ric8. 

It  cannot  be  said,  in  ttds  condltian  of  the 
testimony,  that  the  finding  of  the  dianceilor 
was  contrary  to  the  weight  of  the  evidence. 

No  error  appearing,  the  decree  is  affirmed. 


RUSSELL  V.  BARNHART  MERCANTILE 
CO.    (No.  47.) 

(Supreme  Court  of  Arkansas.    June  IS,  1921.) 

1.  Sales  c=> 1 73 -Seller  sued  for  trr^heh  held 
not  to  have  waived  bayer**  knueh  by  failare 
to  order  delivery  witliln  time  specified. 

Where  buyer  suinK  for  breach  of  contnu:t 
failed  to  order  shipment  within  the  specified 
60  days  upon  net  cash  terms,  and  seller  sub- 
sequently set  aside  and  stored  the  goods,  in- 
Eisting  tbat  buyer  take  them,  held,  that  the 
seller  had  waived  none  of  its  rights  wider  the 
contract  as  to  the  buyer's  breach  by  failing  to 
order  the  goods  shipped. 

2.  Garnishment  «=>250— Allowance  of  Interest 
to  defendant  on  all  money  garnished  held 
proper. 

A  judgment  allowing  defendant  6  per  cent. 
Intweat  on  the  total  sum  of  money  impounded 
by  garnishment  was  proper. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  W.  B.  Sorrells,  Jndge. 

Suit  by  B.  D.  Russell  against  the  Barnbart 
Mercantile  Company  for  breach  of  contract. 
Instructed  verdict  for  the  defendant,  and 
the  plaintiff  appeals.    Affirmed. 

Rowell  &  Alexander,  of  Pine. Bluff,  for 
appellant. 

Crawford  &  Hooker,  of  Pine  Bluff,  tor  ap- 
pellee. 


SMITH,  J.  Appellant  is  a  merchandise 
broker  engaged  In  business  in  the  dty  of 
Pine  Bluff.  Appellee  is  a  corporation  engagT 
ed  in  the  business  ot  selling  edible  nuts,  with 
places  of  business  in  Petersburg,  Va.,  and 
St.  Louis,  Mo. 

Thtough  the  St  Louis  office,  on  July  7, 
1919,  appellant  ordered  600  sacks  of  fancy 
hand-picked  peanuts,  and  this  order  was  evi- 
deaced  by  a  wcittea  sales  oojDtract  In  this 
contract  the  following  provisions  appear: 

"Time  of  shipment  buyer's  option  within 
sixty  days. 

"Terms  of  stdc,  net  cash.  SD  B-L  attached 
t  o.  b.  Petersburg,  Va. 

"Quantity         Grade  and  Description         Price 
600  Sax  Magnolia  Fancies        11." 

Indorsed  on  face: 

"Shipment  in  60  da^  as  wanted." 

It  was  further  provided  that — 

"All  contracts  subject  to  rules  and  regula- 
tions of  the  National  Peanut  Cleaners'  & 
Shellers'  Association." 

It  is  not  disputed  that  appellant  failed, 
although  frequently  requested,  to  order  ship- 
ment of  peanuts  within  the  60  days  from  the 
date  of  the  contract  An  extended  cor- 
respondence in  regard  to  the  peahuts  occur- 
red, and  a  number  of  telegrams  were  ex- 
changed. On  September  29,  1919,  appellee 
wrote  appellant  the  following  letter: 

"^e  weighed  up  on  the  27th  inst  the  60O 
bags  of  Magnolias  we  bad  booked  for  you  and 
stored  these  goods  on  our  sec(»id  floor,  also 
rendering  you  an  invoice  covedng  this  pur- 
chase. We  must  have  shipping  instructions 
on  these  goods  before  Nov.  1st,  as  we  will 
need  our  room  for  new  crop  after  this  date. 
It  will  be  necessary  for  us  to  charge  you  3c 
per  bag  per  month  storage  on  these  600  bags 
to  comply  with  rules  of  the  association.  We 
shall  expect  for  you  to  remit  us  coTering  this 
purchase  within  ten  days  from  the  date  of  in- 
voice. This  will  eomply  with  the  terms  of 
purchase." 

It  appears  to  be  undisputed  tbat  in  weigh- 
ing up  and  invoicing  the  peanuts,  and  in 
charging  the  price  thereof  to  appellant's  ac- 
count, appellee  was  acting  within  its  rights 
under  the  rules  and  regulations  of  the  Na- 
tional Peanut  CMeaners'  4  Shellers'  Associa- 
tion. Later  appellee  drew  on  appellant  with 
invoices  attached,  for  the  price  of  the  pea- 
nuts, but  the  draft  was  not  protected  and 
was  returned  unpaid.  Appellant  appears  at 
all  times  to  have  admitted  his  obligation  to 
accept  and  pay  for  the  peanuts.  He  had 
difficulty  in  dlsirasing  of  them  without  sus- 
taining a  loss,  and  he  asked  indulgence  in 
the  way  of  furnishing  shipping  orders  for  the 
peanuts,  although  appellee  continued  to  in- 
sist on  these  directions  being  given.  There 
was  correspondence,  by  letter  and  by  tele- 
gram, In  regard  to  a  proposed  resale  of  the 
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peannte  for  appellant's  account,  but  the  par- 
ties were  unable  to  agree  on  the  price  at 
wbleh  they  might  be  resold. 

Aa  the  time  for  the  new  crop  of  peanuts 
to  move  came  on  appellee  became  more  Insis- 
tent In  its  demand  for  payment  of  the  pur- 
chase price  of  the  peanuts,  and  several  let- 
ters of  a  peremptory  character  were  sent,  In 
which  appellant  was  advised  that,  if  re- 
mittance was  not  made  forthwith,  the  pea- 
nuts would  be  sold  for  appellant's  account  at 
the  best  price  obtainable.  During  all  this 
time  the  quotations  on  peanuts  were  under 
the  sales  price;  yet  appellant  at  all  times 
professed  bis  Intention  to  comply  with  bis 
contract. 

On  October  28,  1019,  appellant  sent  the 
following  shipping  Instructions  to  appellee: 

"Ship  to  ourselves  c-o  Jno.  H.  Poston  Ware- 
bouse,  Inc.,  at  Memphis,  Tenn.,  via  rail. 
Terms:  Draft  through  Bank  of  Commerce  & 
Trust  Co.,  Memphis,  Tenn.  Mail  invoice  to 
us  at  Pine  Bluff,  Ark.,  300  Sx  Magnolia  pea- 
nuts, lie  and  storage.  Remarks:  Examine 
carefully  for  worms  or  webs  before  shipping." 

In  response  to  this  telegram  appellee  wired 
appellant  as  follows: 

"Letter  received;  will  not  make  shipment 
Memphis  car  fancies  until  you  remit  us  cov- 
ering our  invoice  September  twenty-seventh; 
also  storage  and  insurance;  terms  were  net 
cash  ten  days  from  date  of  invoice;  account 
been  standing  thirty  days;  wire  immediately 
if  you  are  sending  New  York  exdiange  or  not." 

On  October  29th  appellant  sent  the  fol- 
lowing telegram: 

"We  decline  to  remit  for  peanuts.  Ship  both 
cars  to  Memphis,  include  storage  and  insur- 
ance in  drafts.  Mr.  Russell  was  absent  from 
office  yesterday." 

On  October  30th  appellee  sent  the  following 
telegram: 

"Telegram  received;  we  decline  to  make 
shipment  until  you  pay  our  invoice  and  charg- 
es; will  sell  goods  immediately  best  price  pos- 
sible." 

On  the  same  day  appellant  wired  as  fol- 
lows: 

"Replying  we  renew  demand  for  shipment; 
if  you  sell  peanuts  you  will  do  so  at  your  own 
peril." 

To  this  telegram  the  following  reply  was 
received: 

"Telegram  reed.;  we  demand  cash  before 
making  shipment;   ultimatum." 

Thereafter  several  telegrams  and  letters 
passed  between  the  partle.s,  and  appellant 
offered  to  file  a  bond  for  $1,000  to  Insure 
prompt  payment  of  draft  covering  invoices 
and  all  charges,  but  appellee  continued  to 
refuse  to  ship  until  receipt  of  exchange  for 
the  full  amount  of  the  invoices  and  charges. 

In  the  meantime  the  price  of  peanuts  com- 


menced to  advance,  and  appellant  tMwugbt 
suit  for  breach  of  contract  and  prayed  Judg- 
ment for  the  difference  between  the  contract 
price  and  Hie  market  quotations  at  the  pea- 
nuts. There  was  a  trial  before  a  Jury,  whidt 
terminated  In  an  Instructed  verdict  for  ap- 
pellee, from  which  is  this  appeaL 

[1]  Appellant  admits  that  he  did  not  com- 
ply with  the  contract  by  furnishing  shipping 
directions  within  60  days,  but  he  says  this 
breach  was  waived  when  appellee  weighed 
up  and  stored  away  the  peanuts  for  his  ac- 
count, that  this  act  of  appellee  operated  as  a 
complete  transfer  of  the  title  to  the  peanuts, 
and  that  thereafter  appellee  should  have  ship- 
ped them  in  accordance  with  his  directions. 
Appellant  ftirther  cmtends  that  Invoicing 
and  storing  the  peanuts  was  a  mere  extension 
of  time  in  which  shipment  might  be  ordered, 
and  that  he  had  the  right  to  order  shipment 
made  pursuant  to  the  terms  of  the  original 
contract,  to  wit,  with  draft  attached  to  the 
bill  of  lading  Issued  by  the  railroad  over 
which  shipment  had  been  ordered  made. 

We  think  the  court  properly  directed  a 
verdict  in  this  case.  The  undisputed  testi- 
mony shows  that  appellee  waived  none  of 
Its  rights  under  the  contract;  that  It  at  all 
times  offered  to  perform  and  insisted  on 
performance. 

Under  the  contract  and  rules  of  the  Na- 
tional Peanut  Cleaners'  &  Shellers'  Associa- 
tion it  was  appellant's  duty  to  furnish  ship- 
ping directions  within  60  days  from  the  date 
of  the  contract,  and  if  this  was  not  done  ap- 
pellee had  the  rl^t  to  invoice  and  store 
away  the  peanuts  for  the  purchaser's  ao 
count  and  to  demand  payment  within  10  days 
after  invoicing  the  peanuts  to  the  purchaser. 
Appellant  failed  to  furnish  sUpping  direc- 
tions, or  to  honor  draft  with  invoice  attached. 
He  was  therefore  In  default  and  had  no  right 
to  demand  shipment  after  the  60  days  under 
the  terms  which  were  available  for  60  days 
or  until  peanuts  bad  been  stored  and  Invoiced. 
In  other  words,  appellant  attempted  on  Octo- 
ber 25th  to  avail  himself  of  a  right  which 
his  contract  required  him  to  exercise  within 
60  days  after  July  7, 1919,  or  before  the  pea- 
nuts had  been  Invoiced  or  stored.  Appellee 
was  guilty  of  no  waiver  which  gave  appel- 
lant this  right,  and  the  verdict  was  therefore 
properly  directed  In  appellee's  favor. 

[2]  Appellant  prayed  Judgment  In  his  com- 
plaint for  $1,130.31  with  6  per  cent.  Interest 
from  the  date  of  the  filing  of  the  complaint 
until  paid,  and  for  a  writ  of  garnishment 
against  the  Hammett  Grocery  Company  and 
C.  M.  Ferguson  &  Son  to  impound  any  funds 
in  their  hands  belonging  to  app^ee. 

The  garnishees,  C.  M.  Ferguson  &  Son  and 
the  Hanunett  Grocery  Company,  filed  answers 
stating  that  they  had  in  their  hands  and  pos- 
session the  sums  of  $649.44  and  $949.32,  re- 
spectively. The  court  gave  Judgment  for 
Interest  at  6  per  ceuL  on  the  amount  of 
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money  in  tbe  bands  of  the  garnlehees,  to  wit, 
$1,598.70,  from  the  date  of  the  gamlshmenta 
until  paid. 

Appellant  insists,  upon  the  authority  of  the 
case  of  Brown  v.  Ynk(xi  National  Bank,  138 
Ai*.  210,  20»  S.  W.  734,  that  It  was  error  to 
render  Judgment  against  appellant  for  in- 
terest on  the  total  amount  in  the  garnishees' 
hands;  the  amount  sued  for  and  the  costs 
being  the  basis  for  computing  the  Interest. 
In  the  case  cited  the' facts  were  that  the  sum 
garnished  bore  no  fair  proportion  to  the  sum 
sued  for.  The  sum  sued  for  was  $210,  and 
the  sum  garnished  was  $2,303.50.  The  costs 
in  the  case  amounted  to  only  $20.  After  a 
recitation  of  these  facts  we  held  that  inter- 
est should  hare  heen  computed  only  on  the 
$2S0,  the  amount  of  the  debt  and  costs. 

Here,  however,  neither  garnishee  owed  the 
amount  claimed  by  appellant.  It  required 
the  sum  due  both  to  equal  the  sum  sued  for, 
and  we  think  no  error  was  committed  in 
rendering  judgment  for  interest  on-  the  total 
sum  Impounded. 


CRANOR  V.  JENKINS.     (No.  42.) 

(Supreme  Ckmrt  of  Arkansas.    June  13,  1921.) 

Animals  <e==>50(2)— Fencing  dlstrlot  operative 
without  fence  around  It,  where  boanded  by 
other  dlstrlots. 
Under  Crawford  &  Moses*  Dig.  |f  4657, 
4684,  proridlng  penalty  for  permitting  stock  to 
rmi  at  large  within  fencing  districts  created 
under  section  4655  et  seq.,  and  section  4686, 
authorizing  impounding  of  stock  running  at 
large,  tlie  conatmction  of  a  fence  around  a 
fencing  district  is  required  only  to  the  extent 
essential  to  protection  of  the  district  from  the 
intrusion  of  stock  running  at  large,  and  where 
there  are  other  adjoining  districts  in  which 
the  running  at  large  of  stock  is  prohibited, 
the  construction  of  a  fence  is  not  required, 
whether  such  districts  haye  been  organised 
under  the  general  law  or  by  special  aeta. 

Wood  and  Humphreys,  JJ.,  dissenting. 

Api>eal  from  Circuit  Court,  St  Frauds 
(bounty;   J.  M.  Jackson,  Judge. 

Action  between  Jim  Cranor  and  N.  B.  Jen- 
kins Involving  the  right  to  Impound  two 
mules  belonging  to  plaintiff,  and  from  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Morrow,  of  Forrest  City,  for  appel- 
lant. 

Mann  &  Mann,  of  Forrest  Oty,  for  appd- 
lee. 

McGTJLIXKIH,  C.  J.  This  case  involved  the 
right  of  appellee  to  Imiwuiid  certain  live 
stock->-two  mules,  the  property  of  api)ellant 
— found  runhing  at  large  within  the  bounds 
of  a  fencing  district  in  St  Francis  county. 
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formed  by  order  of  the  county  court  pnrsuast 
to  the  general  statutes  cm  that  subject  Craw- 
ford &  Hoses'  Digest,  {  4655  et  seq. 

Appellant  and  appellee  are  both  residents 
and  owners  of  property  situated  within 
the  bonndaries  of  said  district.  The  origbial 
statute  authorizing  the  organization  of  fenc- 
ing districts  and  prescribing  the  form  of  pro- 
ceedings in  regard  to  such  districts  was  enact- 
ed by  the  General  Assembly  of  1891,  but  has 
been  subsequently  amended  in  several  partic- 
ulars. The  original  and  aulendatory  statutes 
are  dted  in  the  notes  to  the  sections  of  the 
digest  referred  tj>. 

Section  4684  of  Crawford  &  Moses'  Digest 
was  enacted  as  a  part  of  the  original  statute 
(1891),  and  reads  as  follows: 

"After  any  fencing  district  has  been  indosed 
by  a  good  and  lawful  fence,  it  shall  be  unlawful 
for  any  person  who  is  the  owner,  or  who  has 
control  of  any  kind  of  stock,  to  let  the  same 
run  at  large  in  said  district,  and  any  person 
violating  the  provisionB  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  in  any  sum  not  less 
than  one  nor  more  than  fifty  dollars,  and,  in 
addition  to  the  above  fine,  shall  be  liable  tor 
double  the  amount  of  any  damages  that  any 
person  may  sustain  by  reason  of  said  stock 
running  at  large  in  said  district  to  be  recov- 
ered by  action  before  any  court  having  com- 
petent jurisdiction.  Provided,  this  section  shall 
not  prohibit  any  person  from  fencing  tils  or  her 
lands,  or  any  part  thereof,  separately,  and 
pasturing  the  same." 

Section  4657  of  Crawford  &  Moses'  Digest 
was  an  amendment  to  the  general  statute 
enacted  by  the  General  Assembly  of  1901,  and 
reads  as  follows: 

"It  shall  be  unlawful  for  any  person  owning 
or  having  control  of  stock  that  have  been  re- 
strained from  running  at  large  to  knowingly 
permit  such  stock  to  run  at  large  within  the 
territory  comprising  such  fencing  district  and 
any  person  violating  the  provisions  of  this  act 
shall  be  deemed  guUty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  twenty-five 
dollars." 

It  is  unnecessary  to  a  decision  of  the  pres- 
ent case  for  us  to  determine  whether  and  to 
what  extent,  If  any,  these  two  sections  are 
conliicting,  or  whether  the  former  was  to  any 
extent  repealed  by  the  latter. 

In  the  case  of  Hill  v.  Gibson,  107  Ark.  130, 
164  S.  W.  203,  we  recognized  the  force  of  that 
part  of  section  4684  which  provides  that  it 
shall  be  unlawful  to  permit  stock  to  run  at 
large  after  "any  fencing  district  has  been  in- 
dosed  by  a  good  and  lawful  fence."  The  stat- 
ute, as  originally  enacted  and  as  it  stands  In 
force  to-day,  provides,  In  substance,  that  the 
county  court  may  create  such  districts  upon 
the  application  of  two-thirds  of  the  landown- 
ers in  the  territory  to  be  affected,  and  that  a 
fencing  board  shall  be  appointed  by  the  coun- 
ty court,  whose  duties  are  to  "form  plans  for 
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the  tMitldIng  of  a  good  and  lawful  fence  and 
all  necessary  gates  to  Inclose  and  protect  said 
district,"  to  procure  eHtlmates  of  the  cost  of 
SQCh  fHicet  and  to  levy  assessments  on  prop- 
erty In  the  district  to  pay  for  the  construc- 
tion of  the  fence.  In  section  4671  it  Is  pro- 
Tided  that  the  cost  of  keeping  the  fence  in 
repair  from  year  to  year  shall  be  paid  In  the 
same  manner  as  the  original  cost  of  construc- 
tion of  the  fence. 

Section  4686,  which  was  an  amendment  to 
the  statute  enacted  by  the  General  Assembly 
of  18&7,  expressly  provides  that  any  person 
finding  stock  running,  at  large  in  a  fencing 
district  may  Impound  the  stoctc  and,  after  no- 
tice, cause  the  same  to  be  sold. 

The  district  within  which  the  stock  of  ap- 
pellant was  impounded  is  bounded  an  the 
south  by  a  fencing  district  created  by  a  spe- 
cial statute  enacted  by  the  General  Assembly 
of  1919.  Acts  of  1919,  p.  308.  It  U  bounded 
on  the  east  by  the  Crittenden  county  Une; 
that  county  being  organized  Into  a  fencing 
district  by  a  special  statute  enacted  by  the 
General  Assembly  of  1913.  Acts  1913.  p.  183. 
It  Is  bounded  on  the  north  and  west  by  an- 
other fencing  district  in  St  Francis  county, 
created  under  the  general  statutes,  the  same 
as  this  district  There  was  no.  fence  built 
around  this  district  it  being  bounded  on  all 
sides  by  other  districts,  and  the  sole  question 
presented  In  the  briefs  for  our  consideration 
is  whether  or  not  the  impounding  of  stock  is 
authorized  by  the  statute  until  after  the 
fence  has  been  built  on  the  boundaries  of  the 
district  so  as  to  completely  Inclose  It.    • 

It  Is  contended  that  the  district  does  not 
become  operative  until  the  fence  Is  built  in 
accordance  with  the  provisions  of  the  statute, 
and  that  the  statute  means  that  under  all 
circumstances  there  must  be  a  lawful  fence 
around  the  boundaries  of  the  district,  except 
In  case  of  a  navigable  river,  which  is  ex- 
pressly declared  by  the  statute  to  be  a  sufflr 
dent  barrier.  On  the  other  hand,  it  is  con- 
tended by  counsel  for  appellee  that  the  stat- 
ute should  be  interpreted  to  mean  that  the 
construction  of  a  fence  Is  required  only  to 
the  extent  that  It  is  essential  to  the  protec- 
tion of  the  district  from  the  Intrusion  of  stock 
running  at  large,  and  that  where  there  are 
other  adjoining  districts  In  which  the  running 
at  large  of  stock  is  prohibited  the  construc- 
tion of  a  fence  is  not  required.  Our  conclu- 
sion is  that  the  contention  of  appellee  is  cor- 
rect, and  that  under  a  fair  Interpretation  of 
the  statute  it  is  only  meant  to  reqnlrg  the 
construction  of  a  fence  where  necessary  to 
constitute  a  barrier  against  the  intrusion  of 
stock  from  the  outside.  The  lawmakers  did 
not  intend  to  require  something  that  was 
wholly  unnecessary  for  the  protection  of  the 
owners  of  property  in  the  district  Prohibi- 
tion against  permitting  stock  to  run  at  large 
permits  the  farmers  In  the  district  to  raise 
crops    without    Inclosing    their    lands    with 


fences,  and  the  lawmakers  meant  to  protect 
them  by  requiring  sufficient  barriers  around 
the  outer  bounds  ot  the  district  so  as  to  pre- 
vent the  incoming  of  stock.  But  where  there 
are  other  adjoining  districts  in  which  the 
running  at  large  of  stock  is  prohibited,  there 
is  DO  need  of  such  protection. 

The  special  acts  referred  to,  whlcb  cre- 
ated the  district  In  St  Francis  count? 
bounding  this  district  on  the  south  and 
which  created  the  district  in  Crittenden  coun- 
ty, contained  no  requirements  for  the  build- 
ing of  f«>oe8,  but  each  of  the  statutes  pn>hil>- 
ited  the  running  at  large  of  stock  in  the  re- 
spective territories,  and  this  constituted  a 
legislative  determination  in  each  instance 
that  such  prDhibition  and  th«  penalties  pre- 
scribed for  the  violation  thereof  constituted 
suffldent  protection  to  the  taxmen  who  cnlti- 
vate  lands  In  those  localities.  This  being 
true,  we  cannot  assume  that  the  lawmakers 
meant  to  require,  under  the  general  statutes, 
the  building  of  a  fence  to  keep  out  stodc 
from  another  district  where  the  running  at 
large  of  stock  Is  expressly  prohibited.  This, 
we  think,  is  a  more  reasonable  view  of  the 
statute,  and  is  undoubtedly  the  one  which 
works  out  the  best  results.  Of  course,  we 
must  declare  the  law  as  we  find  it  but  we 
consider  the  reasonableness  of  a  requirement 
In  order  to  determine  the  scope  and  extent 
which  the  Legislature  meant  to  give  it 

This  view  of  the  law  af&rms  the  Judgment 
of  the  drcuit  court  and  it  is  so  ordered. 

WOOD  and  BDMPHRBXS.  JJ„  dissent 


FRAUENTHAL  v.  MORTON.     (No.  41.) 
(Supreme  Court  of  Arkansas.    June  IS,  1921.) 

1.  Animals  9s944— Owner  of  sniseiosad  land 
with  open  well  liable  for  Injury  ta  stoefc, 
thosgli  dug  by  another. 

liability  under  Crawford  &  Moses'  Dig.  {§ 
376,  376,  for  twice  the  value  of  any  stock  in- 
jured by  aa  uncovered  'A'ell  on  unioclosed  land, 
is  incurred  by  permitting  a  well  dug  by  a  for- 
mer owner  to  remain  uncovered. 

2.  Animals  9s>44— Absolute  liability  Imposatf 
on  owner  of  open  well  tn]urlng  stock. 

liiabUity  under  Crawford  &  Moses'  Dig.  |f 
375.  376,  for  injury  to  stock  by  an  uncovered 
well  on  nnindosed  land  is  imposed  without  ref- 
erence to  the  question  of  negUgence,  and  the 
fact  that  a  well  is  used  as  a  source  of  water 
supply  does  not  relieve  the  owner  from  lia- 
bility if  left  uncovered. 

3.  Animals  ilV-.<1<  Evidence  held  to  show  lia- 
bility for  drowning  of  horse  in  well. 

In  an  action  under  Crawford  &  Moses'  Dig. 
§§  375,  376,  for  double  the  value  of  a  horse 
drowned  in  an  open  well  on  umncIoseS  land, 
evidenre  held  snlKcient  to  sustain  a  verdict  for 
plaintiff. 
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4.  Animala  »aj«  UaWltty  for  Injary  t«  stw* 
by  •ptn  wall  avt  dapaadant  on  aatual  poaaaa- 
sloa  of  laid.  . 

Liability  oadet  Crawford  &  Hosea'  Dig.  H 
876,  376,  for  injury  to  stock  by  an  uncovered 
well  on  nniiicloaed  lasd,  does  not  depend  upon 
actual  poBsesslon  of  the  land  by  the  owner; 
conatmctlTe  possession  following  ownerablp. 

5.  Judgmaat  ^s>256(6)— Judgment  far  twice 
amount  of  jury's  vardict,  under  statute  al- 
lowing double  damages,  proper. 

In  an  action  under  Crawford  &  Hoses'  Dig. 
H  375,  376,  to  recover  twice  the  value  of  a 
horse  drowned  in  an  open  well  upon  nbindosed 
land,  the  court  did  not  err  in  rendering  judg- 
ment for  $160,  where  the  verdict  of  the  juxy, 
under  an  instruction  to  find  the  market  value 
of  tbe  horse,  was  for  $75. 

9.  AiHmals  ^x>44— Conplalat  held  to  warrant 

racavary  of  double  danaoaa  for  drowning  of 

boraa. 

In  an  action  nnder  Crawford  &  Moses'  Dig. 

U  376,  376,  for  double  the  value  of  a  horse 

drowned  in  an  open  well  on  uninclosed  land, 

complaint  amended    so   as   to   ask   for   double 

damages  held  to  state  facts  making  out  a  case 

for  the  recovery  of  double  damages ;  there  being 

little  dispute  that  tbe  horse  waa  worth  the 

anin  fixed  by  the  jury. 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty;  J.  M.  SblBs,  Judge. 

Action  by  Harrod  Horton  against  Clarence 
Frauentbal.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfBrmed. 

M.  B.  Vinson,  of  Heber  Springs,  for  appel- 
lant. 

Geo.  W.  Reed  and  Lewrmce  Nelll  Reed, 
both  of  Heber  Sprlnxs,  for  appellee. 

McCUIiLOCH,  C.  J.  App^ant,  who  was 
the  defendant  below,  owbb  by  inheritance 
from  hla  father  an  uninclosed  vacant  lot  In 
the  town  of  Heber  Springs  on  which  is  situ-- 
ated  an  exposed  and  uncovered  well,  accord- 
ing to  the  testimony,  into  whioh  appellee's 
horse  fell  and  was  drowned.  This  Is  an  ac- 
tion to  recover  double  the  value  of  the  horse, 
under  the  statute  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  corporation, 
company,  individual  person,  or  association  of 
persons  to  leave  any  shaft,  well,  or  other 
opening  uncovered  on  any  uninclosed  land. 
Every  corporation,  company,  individual  person, 
or  association  of  persons  who  shall  dig  any 
such  shaft,  well,  or  other  opening,  whether 
for  the  purpose  of  mining  or  other  purpose, 
shall  be  required  to  securely  inclose  the  same, 
or  cover  and  keep  covered  with  strong  and 
sufficient  covering."  Crawford  &  Moses  Digest, 
{  375. 

Tbe  next  section  of  the  statute  prescribes 
a  penalty  for  'Eolation  of  the  preceding  sec- 
tion and  liability  to  the  owner  of  the  in- 
jured stock  for  the  recovery  of  twice  the 
appraised  value  thereof. 

There  is  a  conflict  in  the  testimony  as  to 


whether  the  excavation  was  originally  a 
spring  of  water,  but  th^e  is  testimony  tend- 
ing to  show  that  it  was  originally  a  flowing 
spring  at  all  seascms  of  the  year,  and  there 
was  also  testimony  to  the  effect  that  it  waa 
what  was  called  a  "wet  weather  spring,"  L  e, 
water  flowing  during  the  rainy  seasons.  At 
any  rate,  tbe  testimony  is  positive  to  the 
effect  that  during  the  year  1914  or  1915  a  mau 
named  Brockman,  by  permission  of  appel- 
lant's father  who  then  owned  tbe  lot  in  ques- 
tion, dug  a  well  at  tbe  place  in  question  to 
afford  water  for  use  at  a  hotel  which  be  waa 
operating  a  few  blocks  away.  The  well  was 
dng  about  20  feet  deep,  and  being  on  a  hill- 
side it  was  walled  up  t»  the  full  height  on  the 
upper  side  and  to  the  level  of  the  ground  on 
the  lower  side.  S<Hne  of  the  witnesses  say 
that  it  was  above  the  groiwd  on  the  lower 
side,  and  the  testimony  shows  that  an  open- 
ing waa  left  on  the  lower  side  so  that  stock 
eould  approach. and  drink  out  of  the  well  and 
■o  that  water  ooald  be  convenlentl,y  dipped 
out  Originally,  Brockman  pumped  water 
from  the  well  with  a  gasoline  engine,  but  the 
engine  was  removed  long  before  appellee's 
horse  was  drowned  and  the  well  was  left  tu 
the  condition  described  above  without  any 
protection.  Brockman  abandoned  the  uae  of 
the  well,  but  it  waa,  according  to  the  tes- 
timoi<y,  used  for  watering  stock  running  out 
on  the  commons  and  was  also  used  at  times 
by  persons  for  drinking  purposes. 

When  appellant  inherited  the  property,  it 
was  in  the  condition  described,  and  on  a  day 
in  the  month  of  August,  1919,  appellee's 
horse,  which  was  allowed  to  run  at  large  on 
tbe  commons,  went  to  the  well  to  drink  and 
fell  into  the  well  and  was  drowned.  None  of 
the  witnesses  in  tlie  case  saw  the  horse  fall ' 
in,  but  one  of  them  saw  it  a  few  minutes  after 
it  fell,  and  it  was  still  alive.  He  and  a  com- 
panion endeavored  to  rescue  the  horse,  but 
were  unable  to  do  so.  After  appellee  waa 
nottfled,  he  and  several  other  men  finally 
dragged  the  horse  out,  then  dead,  by  means 
of  a  rope  and  pulley  suspended  Immediately 
over  tbe  well  ao  that  the  horse  could  be  pull- 
ed straight  oat  and  then  swimg  over.  Cir- 
cumstances indicated  that  tbe  horse  ap- 
proached the  well  on  the  side  of  the  opening 
end  while  reaching  in  for  water  fell  Into  the 
well.  Tbe  water  was,  according  to  tbe  tes- 
timony, about  on  a  level  with  the  ground,  ana 
the  horse  was  found  with  his  head  and  front 
feet  in  the  water  with  bis  hips  on  the  out- 
side of  the  well.  There  waa  evidence  tend- 
ing to  show  that  tbe  well  was  at  least  8  or  10 
feet  deep  at  the  time  the  horse  was  drowned 
and  was  20  feet  deep  when  originally  dug. 

[1-3]  The  principal  contention  here  is  that 
the  evidence  is  not  auSicient  to  sustain  the 
verdict,  but  we  think  there  Is  sufficient  evi- 
dence to  establish  a  state  of  facts  which 
would  constitute  UabUity  under  the  terms  of 
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the  statute  cited  above.  We  decided  in  tbe 
case  of  American  Building  &  Loan  Aas'n  v. 
State,  226  S.  W.  1056,  that  Uabllity  Is  not  de- 
pendent upon  the  fact  that  the  person  or  cor- 
poraticm  against  whom  liability  Is  sought  to 
be  imposed  dug  the  well,  but  that  liability  Is 
Incurred  by  permitting  a  well  dug  by  another 
to  remain  uncovered.  It  is  also  observed 
from  a  perusal  of  the  statute  that  It  Is  made 
unlawful  to  leave  a  well,  shaft,  or  other  open- 
ing uncovered  on  unlnclosed  land,  and  that 
liability  is  Imposed  without  reference  to  the 
question  of  negligence.  In  other  words,  tbe 
statute  Itself  describes  the  circumstances  un- 
der which  liability  is  Imposed,  and  it  is  not 
a  question  for  the  determination  of  a  trial 
jury  whether  or  not  those  facts  constittite 
negligence.  The  statute  obviously  applies 
only  to  artificial  excavations,  but  the  testi- 
mony in  the  present  case  Is  sufficient  to  show 
that  this  is  an  artificial  well  dug  on  the  land 
and  that  it  was  left  «xposed  In  a  condition 
which  might  endanger  ranging  live  stock. 
The  fact  that  the  well  ■was  being  used  as  a 
source  of  water  supply  does  not  relieve  the 
owner  from  liability  if  he  permitted  It  to  re- 
main uncovered  and  exposed  on  unindosed 
land,  for  tliat  is  the  very  circumstance  upon 
which  the  statute  expressly  declares  liability. 
Our  conclusion  Is  that  there  was  evidence 
Bufficioit  to  sustain  the  verdict 

[4]  It  Is  further  contended  that  the  court 
erred  In  giving  an  Instruction  which  ignored 
the  question  whether  or  not  appellant  was  In 
actual  possession  of  the  property,  it  being 
contended  that  llabiUty  depended  upon  actual 
possession.  Such  is  not  the  effect  of  tbe 
statute,  which  declares  liability  against  all 
persons  and  corporations  who  "leave  any 
shaft,  well,  or  other  opening  uncovered  on 
any  unindosed  land."  It  is  undisputed  that 
appellant  was  the  owner  of  the  lot  at  the 
time  the  horse  was  drowned  in  the  well,  and 
it  is  unimportant  to  consider  what  overt  acts 
of  ovsnership  were  exerdaed.  The  lot  was 
vacant  and  unoccupied  and  constructive  pos- 
session follows  the  true  ownership.  There 
Is  nothing  in  the  present  case  to  show  that 
there  was  any  adverse  claimant  to  the  prop- 
erty or  that  any  other  person  was  asserting 
ownership  or  possession. 

[(]  The  court  Instructed  the  jury  that  in 
the  event  of  a  finding  for  the  plaintiff  the 
damages  should  be  assessed  at  the  market 
value  of  the  horse  at  the  time  It  was  killed. 
The  Jury  returned  a  verdict  In  favor  of  appel- 
lee assessing  damages  In  the  sum  of  $76,  and 
the  court  rendered  Judgment  against  appel- 
lant on  this  verdict  for  $160,  twice  the 
amount  of  damages  assessed   by   the  jury. 

It  is  contended  that  the  verdict  was  gen- 
eral, assessing  the  full  amount  of  the  dam- 
ages to  which  appellee  was  entitled,  and  that 
the  court  erred  In  rendering  Judgment  for 
double  damages.    Hallum   v.  Dickinson,  47 


Ark.  120,  14  S.  W.  47T.  The  orderly  proce- 
dnre  in  a  trial  of  the  issnes  under  a  statute 
of  this  kind  is  to  instruct  the  Jury  as  to  ttie 
law  In  regard  to  double  damages  and  permit 
the  Jury  to  make  a  finding  of  the  full  amount 
to  be  recovered.  However,  in  the  present 
case  there  was  an  instruction,  given  without 
objection,  telling  the  Jury  to  find  the  market 
value  of  the  horse,  and  It  is  obvious  that  tiie 
Jury  did  not  intend  by  the  verdict  to  find 
twice  the  value  of  the  horse.  This  being 
true,  it  was  not  improper  for  the  court  to 
double  the  damages  in  rendering  Judgment 
on  the  verdict.  Under  the  statute  there  i» 
no  discretion  with  tbe  court  or  Jury  atwat 
allowing  double  damages.  Wa  think  there 
was  no  error  in  this  ruling  of  the  court 

[•]  Lastly,  it  is  contended  that  the  com- 
plaint did  not  state  facts  making  out  a  case 
for  the  recovery  of  double  damages.  We 
think,  however,  that  the  allegations  of  the 
complaint  constitute  a  snffldent  statement 
of  facts  to  warrant  a  recovery  under  the 
statute,  and  appellee  was  permitted  during 
the  progress  of  the  trial  to  amend  the  com- 
plaint 80  as  to  ask  for  double  damages.  The 
assessment  of  damages  is  within  the  testi- 
mony. While  there  was  some  conflict  as  to 
the  value  of  the  horse,  there  Is  scarcely  any 
dispute  that  It  was  worth  the  sum  fixed  by 
tbe  jury  in  the  award  of  damages.  The  tes- 
timony of  appellee  and  some  of  his  witnesses 
would,  if  accepted  by  the  Jury,  liave  Justified 
a  finding  for  a  much  larger  sum. 

Judgment  affirmed. 


8ATTERWHITE  V.  STATE.     (No.  40.) 

(Supreme  0>art  of  Arkansas.    June  18,  1921.) 

CrimiiTal  law  «=9905— "Bill  of  reviow"  dennotf 
and  held  not  to  lie  to  obtain  a  now  trial  l» 
a  erimlnal  case  after  explratioa  of  term  at 
which  oonvlction  was  had. 
The  only  statutory  method  of  review  afford- 
ed in  criminal  cases  in  Arkansas  is  a  writ  of 
error   or   appeal,   or   a   writ   of   error   coram 
nobis,  and  hence  a  "bill  of  review"  or  in  tbe 
nature  of  a  bill  of  review,  which  is  a  proceed- 
ing peculiar  to  courts   of  equity  at  common 
law,  will  not  lie  to  procure  a  new  trial  after 
conviction  in   a  criminal   case   on   the  ground 
that  the  prosecuting  witness,  on  whose  testi- 
mony the  conviction  was  based,  had  recanted 
her  testimony  by  affidavit  after  tbe  expiration 
of  the  term  at  which  judgment  of  conviction 
was  rendered. 

[Ed.  Mote.— For  other  definitions,  see  Worda 
and  Phrasea,  First  and  Second  Series,  Bill  of 
Review.] 


Appeal  from  Circuit  Court,  Olark  (3oanty; 
George  R.  Haynie,  Judge. 
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B.  E.  Satterwhlte  was  convicted  of  iap& 

Two  years  thereafter  he  filed  a  petition  for 

new  trial  denominated  a  bill  of  review.    Peti- 

tUm  denied,  and  he  appeals.    Affirmed. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  God- 
win and  W.  T.  Hammock,  Asst  Attys.  Gen., 
for  the  State. 

McCTTLLOCH,  C  J.  AK>eUaiit  was  indict- 
ed by  the  grand  jury  of  Clark  connty  for 
the  crime  of  rape,  and  was  tried  and  convict- 
ed on  a  day  of  the  March  term,  1818,  and 
sentenced  to  the  state  penitentiary  for  life. 
He  filed  in  the  circuit  court  of  Clark  county, 
on  February  1,  1921,  a  petition  denominated 
as  a  bill  of  review  setting  forth  his  convic- 
tion aforesaid,  and  alleged,  in  substance,  that 
within  30  days  after  bis  conviction  and  in- 
carceration in  the  state  penitentiary  the 
prosecuting  witness  in  the  case,  Edna  Sat- 
terwhlte, on  whose  testimony  the  state  had 
procured  a  conviction,  recanted  and  made 
an  affidavit  to  the  effect  that  her  testimony 
against  appellant  accusing  him  of  having 
raped  her  was  false.  It  was  further  alleged 
in  the  petition  that  appellant  filed  a  motion 
for  a  new  trial  in  the  Clark  county  circuit 
flourt  Immediately  after  his  conviction,  and 
that  befwe  the  adjournment  of  the  term 
the  court  overruled  said  motion.  The  prayer 
of  the  petition  was  that  a  new  trial  be  grant- 
ed on  account  of  the  change  in  the  testi- 
mony of  the  prosecuting  witness.  The  court 
denied  this  petition,  and  an  appeal  has  been 
prosecuted  to  this  court 

A  bill  of  review  or  in  the  nature  of  a  bill 
of  review  is  a  pleading  whi<A  originated  at 
common  law,  and  the  remedy  afforded  under 
It  was  one  confined  exclusively  to  courts  of 
•equity.  The  proceeding  must  be  instituted 
in  a  court  of  equity  and  In  the  same  court 
which  rendered  the  decree  sought  to  be  re- 
viewed. 10  Ruling  Case  Law,  p.  567;  note 
to  Brewer  v.  Bowman,  20  Am.  Dec  158.  The 
only  statutory  method  of  review  afforded  in 
criminal  cases  in  this  state  is  on  a  .writ  of 
■error  or  appeal  or  on  a  writ  of  error  coram 
nobis,  an  original  proceeding  in  the  trial 
court  Howard  v.  State,  58  Ark.  229,  24  S. 
W.  8;  Beard  v.  State,  79  Ark.  298,  95  S.  W. 
905,  97  S.  W.  667,  9  Ann.  Cas.  409.  Courts  of 
equity  have  no  Jurisdiction  to  Interfere  with 
criminal  proceedings*  State  v.  Williams,  97 
Ark.  243, 133  S.  W.  1017;  Ferguson  v.  Martin- 
«aa,  lis  Ark.  317,  171  S.  W.  472,  Ann.  Cas. 
1916E,  421.  There  is  no  provision  for  a  motion 
for  new  trial  in  criminal  cases  on  account  of 
newly  discovered  evidence  after  the  expira- 
tion of  the  term  at  which  the  judgment  of 
conviction  was  rendered.  Howard  v.  State, 
supra;  Thomas  v.  State,  136  Ark.  290,  206 
8.  W.  43S.  The  circuit  court  was  therefore 
correct  In  denying  the  petition  of  appellant 

Affirmed. 
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CARTER  V.  STEWART  »t  at.     (No.  46.; 
(Supreme  Court  of  Arkansas.    June  13,  1921.) 

1.  Advene  goMSMioa  «=9l04— Presnmptlon  of 
grant  from  state  may  be  drawn  from  60 
years'  posseeslon  and  paysiMt  of  taxes. 

Possession  of  state  lands  for  50  years  with 
payment  of  taxes  thereon  during  the  entire 
period  is  sufficient  to  sustain  a  presumption  of 
fact  drawn  by  tlie  chancellor  that  the  state  had 
made  a  grant  to  the  land,  since,  it  would  not 
have  been  listed  for  taxation  nor  taxes  orig- 
inally paid  thereon  unless  the  title  had  passed 
from  the  state. 

2.  Adveno  potsaesloa  «=»  1 04— Failure  of 
state  rooords  to  show  gi'ant  of  lands  does  not 
retat  prssuoiption  of  grant 

The  fact  that  the  state  land  records  do 
not  show  that  any  grant  was  ever  made  of 
the  lands  in  contTOTersy  is  merely  negative 
evidence,  and  does  not  defeat  the  presumption 
of  a  grant  from  50  years'  possesaion  of  the 
land  and  payment  of  all  taxes  thereon. 

3.  Advene  possession  @=>22-.Pa8turlng  and 
outttng  timber  from  swamp  land  held  actual 
possession. 

Where  defendants  and  their  predecessors 
had  been  in  actual  possession  of  a  40-acre 
tract  of  land  adjoining  the  40  acres  in  contro- 
versy and  claiming  the  entire  80-acre  tract  as 
their  homestead,  though  all  the  improvements 
were  on  the  40-acre  tract  not  in  controversy, 
the  use  of  the  disputed  tract,  which  was 
swamp  land,  for  pasturing  cattle  and  the  cut- 
ting of  timber  therefrom  for  firewood  as  need- 
ed during  the  entire  time  of  possession,  is 
actual  possession  of  the  tract  in  controversy, 

4.  Adverse  possession  «=s>IOO(l)— Possession 
of  portion  under  deed  Is  construotive  posses- 
sion of  all  included  in  description. 

The  actual  possession  of  a  portion  of  a 
tract  of  land  by  the  grantees  in  the  deed  gives 
the  grantees  constructive  possession  of  all  tb« 
tract  included  in  the  description  in  the  deed. 

5.  Adverse  possession  €=»IOI— Construotiv. 
possession  to  limits  of  grant  afiplles  against 
state  claim. 

The  exception  to  the  rule  that  possession 
of  part  under  a  deed  is  oonstructlve  possession 
of  all  in  a  case  where  the  deed  covers  separate 
tracts  owned  by  different  owners  is  limited  to 
cases  where  the  different  owners  are  diiferent 
private  individuals,  and  does  not  apply  where 
the  tract  not  owned  by  the  grantor  was  claimed 
by  the  state. 

6.  Advene  possession  «=»i04— Preeumptlon  of 
state  grant  from  possession  and  payment  of 
taxes  Is  not  oatoppel  of  state  by  unauthorlzod 
aot  of  tax  offloors. 

The  presumption  of  fact  of  a  state  grant 
drawn  from  60  years'  possession  of  the  land 
and  payment  of  aU  taxes  assessed  thereon  is 
not  an  estoppel  of  the  state  based  on  the  un- 
authorized act  of  its  tax  officer  in  listing  the 
land  for  taxation,  since  the  state  can,  by  re- 
butting the  presumption,  recover  the  land  re- 
gardless of  such  unauthorized  act 

McCuUoch,  C.  X.,  and  Smith,  J.,  dissenting. 
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Appeal  from  Phillips  Cbancery  Court;  A. 
Ik  Hutclilns,  Chancellor. 

Ejectment  by  Edna  W.  Carter  against 
Oscar  Stewart  and  anotber,  in  whicb  the 
defendants  asserted  title  to  the  land  in  them- 
selves and  had  the  case  transferred  to 
equity.  From  a  decree  dismissing  the  com- 
plaint for  want  of  equity,  plaintiff  appeals. 
Affirmed. 

Edna  W.  Carter  Instltated  an  action  of 
ejectment  In  the  circuit  court  against  Oscar 
Stewart  and  Mary  Jeter  Stewart  to  recover 
40  acres  of  land  situated  In  Phillips  county, 
Ark.  She  alleged  that  the  land  was  granted 
by  the  United  States  to  the  state  of  Arkansas 
on  August  14,  1858, 'under  an  act  of  Congress 
commonly  known  as  the  Swamp  Land  Grant. 
She  further  alleged  that  she  obtained  a  pat- 
ent to  said  laud  from  the  Commissioner  of 
State  Lands  on  the  6th  day  of  June,  1917, 
and  under  it  she  has  title  to  said  lands  and  is 
entitled  to  the  possession  of  the  same. 

The  defendants  asserted  title  to  the  land 
in  themselves  and  moved  to  transfer  the  case 
to  equity,  which  was  done. 

On  the  26th  day  of  April,  1873,  S.  D. 
Thomas  conveyed,  by  warranty  deed  to  Ben- 
jamin Jeter,  80  acres  of  land  in  Phillips  couu' 
ty.  Ark.  The  deed  conveyed  the  40.  acres 
In  controversy  and  another  4(>-acre  tract  ad- 
joining it.  T%e  deed  of  S.  D.  Thomas  and 
wife  to  Benjamin  Jeter  is  dated  April  26, 
1S73,  and  was  acknowledged  on  the  same  day. 
It  was  duly  filed  for  record  In  the  clerk's 
office  on  the  1st  day  of  August,  1873.  The 
consideration  recited  In  the  deed  Is  the  sum 
of  $000,  the  receipt  of  which  Is  acknowledged. 

J.  B.  Fielder  was  a  witness  for  the  defend- 
ants. According  to  his  testimony  S.  D. 
Thomas  was  his  stepfather.  Hei  did  not 
know  how  Thomas  acquired  title  to  the  land 
tn  question,  but  stated  that  he  was  satisfied 
be  thought  he  bad  a  title  to  It,  or  be  would 
never  liave  executed  a  deed  to  Jeter  to  the 
land.  The  land  was  then  situated  In  Monroe 
county,  and  some  years  ago  many  of  the  deed 
records  of  that  county  for  that  time  w^ere 
burned  in  a  Are.  The  defendants  are  both 
negroes  and  are  husband  and  wife.  Gertha 
Jeter  Stewart  Is  the  daughter  of  Ben  Jeter. 
Ben  Jeter  Uved  on  the  land  and  paid  the 
taxes  on  it  until  he  died.  Since  that  time 
Gertha  Jeter  Stewart  has  Uved  on  the  land 
and  paid  the  taxes  on  it.  Witness  helped 
Thomas  to  clear  some  of  the  land  about  three 
years  before  he  sold  It  to  Jeter.  Mr.  Thomas 
is  now  dead,  and  witness  does  not  know 
where  his  old  land  papers  are.  Tbtfmas  com- 
menced Clearing  the  place  for  a  home.  Be- 
tween 25  and  30  acres  are  now  cleared,  but 
the  cleared  land  Is  not  on  the  tract  In  con- 
troversy. 

According  to  the  testimony  of  Gertha  Jeter 
Stewart,  she  was  the  Qnly  heir  at  law  of 
her  father.  Her  father  commenced  to  pay 
taxes  OB  die  land  In  1874  and  paid  taxes 


contlnnally  until  be  died.  She  was  raldlnf 
with  her  father  when  he  died  and  oontinued 
to  reside  on  the  land  with  her  mother  until 
she  died  in  1812.  They  continued  to  pay 
taxes  on  the  land  until  1912.  Since  that 
time  the  witness  has  paid  the  taxes  on  tlie 
land;  in  other  words,  the  Jeters  have  paid 
the  taxes  on  the  land  since  they  bought  it 
down  to  the  time  the  case  was  beard  in  tba 
chancery  court  on  September  25,  1920.  The 
cleared  land  and  the  dwelling  house  is  oa 
the  40-acre  tract  adjoining  the  40  acres  la 
controversy.  The  Jeters  built  a  six-room 
house  and  cleared  and  cultivated  between  25 
and  30  acres  of  land  on  tlie  40  acres  adjoin- 
ing the  40  acres  In  oontroverv.  Since  they 
obtained  the  deed  from  Thomas,  they  have 
regarded  the  80-acre  tract  embraced  in  the 
deed  as  their  homestead.  They  have  ooa> 
tinuously  cut  firewood  from  the  40  acres  ia 
contrtuversy  and  have  used  it  for  a  pasture. 
It  is  low,  swampy  ground  and  none  of  It  faa« 
been  put  Into  cultivation.  The  Jeters  have 
been  cutting  timber  ever  since  they  have  been 
on  the  land,  and  they  have  cut  off  all  the  oak 
and  hickory  timber  so  that  there  is  no  timber 
on  the  land  except  some  gum  timber.  The 
record  shows  that  Gertha  Jeter*  Stewart  ia 
59  years  old,  and  that  she  is  erroneously  sued, 
as  Mary  Jeter  Stewart.  J.  B.  Fielder  ia 
somewhat  older. 

A  clerk  hi  the  SUte  Land  Office  tesUfled 
that  he  had  examined  the  records  kept  in 
the  State  I>aud  Office  carefully,  and  that 
the  records  d%not  show  any  conveyance  at 
the  land  to  any  one  prior  to  the  deed  that 
was  made  to  Edna  W.  Carter  on  June  6, 1917. 
The  original  patent  of  the  United  States  to 
the  state  of  Arkansas  for  said  lands  is  showa 
by  the  records  of  the  State  Land  Office.  It 
Is  dated  Aug.  14. 1858.  ' 

The  chancellor  found  the  Issues  in  favor 
of  the  defendants,  and  a  decree  was  entered 
of  record  dismissing  the  complaint  of  the 
plaintiff  for  want  of  equity.  To  reverse  that 
decree  the  plaintiff  has  duly  prosecuted  this 
appeaL 

A.  D.  Whitehead,  of  Helena,  and  B  U 
Carter,  of  Utile  Bock,  for  appellant. 

B.  B.  Campbell,  of  Helena,  and  W.  H.  Pem- 
berton,  of  little  Bodi;  for  appellees. 

HABT,  J.  (after  stating  the  facts  as  above). 
[1]  The  principal  question  raised  by  the  ap- 
peal in  this  case  Is  whether  50  years'  peace- 
able and  uninterrupted  possession  of  the  land 
in  controversy  In  the  defendants  and  those 
under  whom  they  claim,  together  with  the 
payment  of  taxes  during  all  that  time,  affords 
sufficient  ground  to  presume  a  grant  from 
the  state  to  the  lands  in  question.  Tlie 
chancellor  held  under  the  facts  and  drcunt- 
stances  adduced  In  evidence  that  he  had  the 
right  to  presume  and  find  that  a  patent  had 
been  formerly  issued  by  the  state  to  the  land 
la  question  under  the  authority  of  Garter  T. 
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Goodson,  114  Ark.  62,  168  S.  W.  806,  and 
State  V.  Taylor,  136  Ark.  232,  205  S.  W.  104. 
See.  also,  WaUace  v.  BUI,  135  Ark»  353,  205 
8.  W.  699. 

In  the  case  of  Garter  v.  Goodson,  supra, 
the  court  held  that,  where  appellee  and  her 
grantors  had  held  possession  of  land  for  50 
years,  improving  the  same  and  paying  taxes 
thereon,  a  finding  by  the  conrt  that  a  grant 
of  the  land  had  been  made  by  tbe  state  to 
appellee's  grantors  was  jnstlfled.  The  court 
further  held  that  the  presumption  of  a  grant 
from  continued  and  uninterrupted  possession 
Is  one  of  fact  for  the  court  or  jury  trying 
tbe  case. 

It  Is  claimed  that  the  facts  In  the  case 
at  bar  do  not  bring  it  within  tbe  principles 
decided  in  that  case.  It  is  pointed  out  by 
counsel  that  the  notations  or  marks  on  the 
state  land  records  in  that  case  tended  to 
show  that  the  land  had  been  sold  by  the 
state,  while  no  such  inference  can  be  drawn 
from  the  state  land  records  in  the  present 
case.  For  instance,  the  letter  "S"  was  writ- 
ten on  the  original  plat  In  the  Land  OSace, 
and  it  was  showp  that  it  was  the  practice 
to  place  the  letter  "S"  there  when  the  state 
had  sold  tbe  land.  The  establishment  of 
that  fact  0^  circumstance,  however,  was  not 
controlling  In  that  case.  This  Is  shown  bs 
the  decision  of  the  court  and  the  authorities 
cited  in  the  subsequent  case  of  State  y. 
Taylor,  supra.  In  that  case  the  court  clear- 
ly recognized  that,  where  the  possession  of 
land  has  continued  uninterrupted  for  a  great 
length  of  time,  a  presumption  arises  as 
against  the  state  and  claimants  under  it  that 
a  grant  from  the  state  has  duly  accompanied 
the  first  possession,  and  consequently  avoids 
any  subsequent  patent  It  was  there  settled 
that  a  patent  for  land  In  cases  of  peaceable 
and  uninterrupted  possession  of  many  years, 
together  with  tbe  payment  of  taxes,  may  be 
presumed  to  have  been  formerly  issued.  We 
there  pointed  out  from  the  decisions  of  other 
states  that  the  courts  have  been  constantly 
In  the  habit  of  presuming  grants  from  the 
state  upon  tbe  uninterrupted  and  peaceable 
possession  of  the  lands  for  many  years.  The 
presumption  springs  from  a  lapee  of  time, 
the  probable  loss  of  evidence,  and  motives 
of  public  poUcy  in  settling  titles  and  quieting 
possession. 

Under  its  sovereign  power,  a  state  imposes 
the  burden  upon  all  its  citizens  to  pay  taxies 
on  the  property  owned  by  them  for  the  pur- 
pose of  supporting  the  government.  It  is  the 
duty  of  the  officers  of  the  state  to  place  the 
lands  of  the  state  on  the  tax  books  for  that 
purpose  as  soon  as  the  state  has  parted  with 
its  title  to  them.  Hence,  where  the  state  has 
for  a  long  time  demanded  and  collects  taxes 
on  property,  and  the  property  owner  has  ac- 
quiesced therein  by  paying  the  taxes,  there 
arises  a  presumption  that  there  was  a  legal 
liability  to  pay  the  taxes,  and  this  furnishes 
a  strong  circumstance  from  which  a  court 
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may  Infer  a  grant  from  the  state.  Of  course 
from  the  very  nature  of  tbe  thing  the  person 
or  persons  paying  tbe  taxes  must  be  in  tbe  un- 
interrupted and  continued  possession  of  the 
land  in  order  to  warrant  the  court  in  finding 
a  grant  from  the  state.  In  such  cases  the  pos- 
session of  the  adverse  claimants  could  have 
bad  a  legal  inception,  and  tbe  doctrine  of  pre- 
sumption of  a  grant  from  the  state  under  such 
circumstances  is  recognized  In  many  cases. 

In  8U(^  cases  tbe  fact  of  the  claimant  not 
producing  the  patent  may  have  been  owing 
to  tbe  general  practice  of  the  country  at  tbe 
time  to  take  a  conveyance  of  land  without' 
requiring  all  previous  title  deeds,  or  the  fail- 
ure to  record  deeds.  Indeed,  where  a  large 
grant  of  land  from  the  state  has  been  divided 
between  the  children  of  the  grantee,  the 
original  patent  must  remain  In  the  bands  of 
only  one  of  them,  and  might  have  been  lost 
without  the  fault  of  tbe  others. 

The  facts  in  the  present  case  show  that 
Thomas  commenced  to  clear  tbe  80  acres  of 
land  which  he  subsequently  conveyed  to  Jeter 
In  about  1870.  According  to  the  testimony  of 
his  son- la-law,  he  Intended  to  make  it  bis 
borne.  He  conveyed  tbe  land  to  Jeter  in 
1873.  At  the  time  Thomas  conveyed  the  laud 
to  Jeter,  It  was  situated  In  Monroe  county, 
but  was  subsequently  annexed  to  Phillips 
county,  where  it  is  now  situated.  Thomas 
is  dead,  and  the  deed  records  of  Monroe  coun- 
ty for  the  year  in  which  Thomas  conveyed 
to  Jeter  have  been  burued.  Jeter  is  also 
dead.  He  left  surviving  him  bis  widow  and 
one  child,  who  continued  to  reside  on  the 
land  until  the  widow  died.  The  daughter 
then  continued  to  reside  on  the  lan^  imtil 
the  present  time.  The  Jeters  commenced  to 
pay  taxes  on  tbe  land  from  the  time  Thomas 
executed  the  deed  to  Ben  Jeter  in  1873,  until 
the  case  was  heard  In  September,  1920,  in  the 
chancery  court.  Of  course.  If  Thomas  and 
Jeter  had  lived,  or  if  the  deed  records  in 
Monroe  county  bad  not  been  destroyed,  evi- 
dence might  have  been  produced  to  show  a 
grant  from  the  state  to  Thomas. 

[2]  The  fact  that  the  state  land  records  do 
not  show  such  a  grant  does  not  repel  or  over- 
come, as  a  matter  of  law,  tbe  presumption  of 
a  grant  Such  omission  may  be  regarded  as 
negative  testimony   only. 

[3]  But  it  is  Insisted  that  there  has  been  no 
possession  by  tbe  Jeters  of  tbe  land  in  ques- 
tion. It  Is  true  that  the  bouse  and  cleared 
land  are  all  on  the  adjoining  40  acres  which 
was  also  embraced  in  the  deed  from  Thomas 
to  B&i  Jeter,  but  the  evidence  shows  that 
Thomas  Intended  to  have  the  whole  80  acres 
for  his  homestead,  and  that  the  Jeters  did 
claim  the  whole  80  acres  as  their  homestead. 
The  evidence  shows  that  tbe  40-acre  tract 
In  controversy  is  low,  marshy  land,  and  for 
that  reason  was, not  cleared  and  put  into 
cultivation.  During  all  these  years  however 
the  Jeters  have  cut  their  firewood  from  It 
and  have  used  it  to  pasture  their  cattle.    In 
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fact,  they  bave  cut  all  the  valuable  oak  and 
hickory  timber  off  of  It,  and  there  Is  no 
timber  left  on  it  now  except  a  small  quantity 
of  gum.  These  acts  were  not  of  a  fitful  and 
disconnected  character,  but  they  were  con- 
tinued and  uninterrupted  for  nearly  50  years. 
Therefore  the  chancellor  was  Justified  in 
holding  that  they  held  such  actual  possession 
of  the  40-acre  tract  in  controversy  as  was 
practical  under  the  circumstances.  - 

[4]  Moreover,  it  Is  well  settled  that,  where 
the  grantee  under  a  deed  by  one  without 
record  title  goes  into  actual  possession  of 
part  of  the  land  described  In  the  deed,  his 
possession  gives  him  constructive  possession 
of  the  remainder. 

[E]  It  is  claimed,  however,  that  the  facts 
in  this  case  bring  it  under  the  exception  to 
that  well-known  rule  as  declared  in  St.  L.,  I. 
M.  ft  S.  R.  Co.  V.  Moore,  83  Ark.  37T,  103  S. 
W.  1136,  119  Am.  St  Rep.  142,  and  other 
cases  of  like  character.  In  that  case  the 
court  said  that,  where  one  takes  possession 
of  one  of  two  adjoining  tracts  of  land  under 
a  deed,  conveying  both  tracts  to  him,  if  the 
actual  titles  to  the  two  tracts  are  in  different 
persons,  his  actual  possession  of  one  tract  will 
not  give  him  constructive  possession  of  the 
other  so  as  to  oust  the  owner  of  that  tract 
The  reason  is  that  the  possession  of  one  tract 
would  be  no  notice  to  the  owner  of  the  other 
tract  that  his  land  was  claimed  adversely. 
The  court  said  further  that,  if  the  law  were 
otherwise,  one,  by  buying  a  small  tract  and 
taking  a  deed  conveying  adjacent  unimproved 
lands,  might  by  taking  possession  of  the  small 
tract  become  constructively  tn  the  possession 
of  all  of  the  land  within  the  calls  of  his  deed 
without  any  visible  act  to  notify  the  owners 
of  such  adverse  claim. 

In  the  application  of  the  exception  to  the 
present  case,  counsel  point  to  the  fact  that 
the  legal  title  to  one  of  the  40-acre  tracts 
was  in  Thomas,  and  that  the  legal  title  to 
the  40-acre  tract  in  controversy  was  in  the 
state  at  the  time  Thomas  conveyed  both 
tracts  to  Jeter.  Now  the  state  is  the  source 
of  all  land  titles  in  this  state,  and  the  gen- 
eral rule  announced  above  would  Illy  serve 
Its  purpose  and  would  really  be  worth  noth- 
ing. If  the  exception  could  be  applied  to  cases 
like  the  present  one.  The  exception  to  the 
rule  Is  applied  In  cases  Where  different  in- 
dividuals claim  and  hold  the  legal  title  to 
the  lands.  We  hold  that  it  has  no  applica- 
tion when  the  facts  are  like  those  in  the 
present  case. 

[6]  Finally  it  is  again  contended  that  the 
rule  laid  down  overturns  the  well-settled  rule 
that  the  state  in  its  sovereign  capacity  is 
not  estopped  to  assert  a  claim  to  Its  own 
property  by  the  unauthorized  acts  of  its  ofiS- 
cers.  Hence  It  Is  claimed  that  the  act  of 
the  officers  In  placing  the  land  on  the  tax 
books  was  unauthorized,  and  the  state  Is  not 
estopped  by   such   unauthorized   act.    That 


principle,  however,  ha4  no  ];Aace  under  the 
facts  as  disclosed  by  the  record.  If  the 
plaintiff  had  introduced  evidence  tending  to 
oppose  or  repel  the  presumption  of  a  grant 
from  the  state  arising  from  the  peaceable 
and  uninterrupted  possession  of  the  Jeters 
and  Thomas  under  whom  they  claimed  for 
over  60  years,  then  it  could  not  be  said  that 
the  state,  or  Its  subsequent  grantee,  would  be 
estopped  from  claiming  title  to  the  land  by 
reason  of  the  said  officers  placing  the  land 
on  the  tax  books.  But,  as  has  already  beea 
pointed  out,  the  plaintiff  has  introduced  no 
testimony  tending  to  rebut  the  presumption 
of  a  grant  except  the  fact  that  the  records 
of  the  State  Land  Office  do  not  show  such  a 
grant.  We  have  already  seen  that  this  does 
not  as  a  matter  of  law,  overcome  the  pre- 
sumptlcHi  of  a  grant  as  found  by  the  chancel- 
lor. Consequently  the  estoppel  of  the  state 
from  the  unauthorized  acts  of  Its  officers  does 
not  arise  in  the  case.  If  the  finding  of  the 
chancellor  was  correct,  the  state  had  already 
granted  the  land  to  Thomas  and  the  land  was 
rightfully  placed  on  the  tax  books. 

It  is  true,  as  said  in  Oaksmith  v.  Johnston, 
92  V.  S.  343,  23  L.  Ed.  682,  that  In  this 
country  there  can  seldom  be  occasion  to  In- 
voke the  doctrine  of  presumption  of  a  grant 
from  the  government  or  tlie  state  except  in 
case  of  ancient  possessions.  But  It  is  equally 
true  that,  where  the  facts  Justify  it,  this  rule 
of  presumption  Is  a  safe  one,  and  has  a  sal- 
utary effect;  and  the  doctrine  serves  a  rea- 
sonable and  necessary  purpose. 

It  follows  that  the  decree  must  be  affirmed. 

Mcculloch,  c.  j.,  and  smith,  j,  dis- 
sent. 


FT.  SMITH  LIGHT  &  TRACTION  CO.  at  «l. 
V.  WILLIAMS  at  •!.     (No.  43.) 

(Supreme  Court  of  Arkansas.    June  13,  1921.) 

1.  Bridges   «=35— Act   erMitlag   district   valid. 

Acts  1909,  No.  119,  creating  the  Ft.  Smith 
and  Van  Buren  bridge  district,  is  valid. 

2.  Bridges  «=»33— Right  to  axact  tolls  for 
privilege  of  crossing  pobllo  bridge  must  be 
conferred  by  statute. 

The  right  to  exact  tolls  of  the  public  for 
the  privilege  of  crossing  a  public  bridge  must 
be  conferred  by  statute  or  it  does  not  ezlBt. 

3.  Bridges  «=s>33 — Contrant  requiring  street 
railroad  to  pay  bridge  district  for  right  of 
way  money  which  It  was  authorized  to  reoeive 
from  passengers  for  transportation  ever 
bridge  valid. 

In  view  of  Acts  1909,  No.  119,  creatine  the 
Ft  Smith  and  Van  Buren  bridge  district,  as 
amended  by  Acts  1913,  No.  233,  contract  be- 
tween the  bridge  district  and  the  Ft.  Smith 
Light  &  Traction  Company,  operating  a  street 
railroad,    requiring    the    traction    company    to 
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pay  the  money  which  it  wu  authorized  to 
receive  from  paasengera  for  transportation  over 
the  bridge  to  the  district  in  payment  for  the 
concession  or  right  of  way  granted  by  the 
district  to  the  traction  company,  the  bridge 
district  agreeing  to  collect  and  receive  such 
money  as  such  payment,  held  valid. 

Appeal  from  Sebastian  Chancery  Court: 
J.  V.  Bourland,  Chancellor. 

Action  by  Virgil  Williams  and  anothw 
against  the  Ft.  Smith  Light  &  Traction  Com> 
pany  and  another.  From  decree  for  plain> 
tiffs,  defendants  appeal.  Decree  reveraed, 
and  bin  dismissed. 

Hill  &  Fitzhagh  and  James  B.  McDonongh, 
all  of  Ft.  Smith,  for  appellants. 

Webb  Covington,  of  Ft  Smith,  for  appel- 
lees. 

WOOD,  J.  This  action  was  brought  by 
the  appellees,  residents  and  real  property 
owners  of  the  Ft.  Smith  and  Van  Buren 
bridge  district  (hereafter  called  bridge  dis- 
trict), against  the  bridge  district  and  the  Ft. 
Smith  Light  &  Traction  Company  (hereafter 
called  traction  company).  The  traction 
company  is  an  Artcansas  corporation  engaged 
In  the  operation  of  a  street  railway  in  and 
between  the  cities  of  Ft.  Smith  and  Van 
Buren.  The  cars  of  the  traction  company 
run  upon  and  over  the  bridge  of  the  bridge 
district  which  spans  the  Arkansas  river  be- 
tween the  cities  of  Ft.  Smith  and  Van  Buren. 
The  appellees  alleged  that  the  bridge  dis- 
trict was  requiring  of  them  and  other  own- 
ers of  real  property  in  the  bridge  district  to 
pay  a  bridge  fare  or  toll  of  1%  cents  for 
each  ticket  purchased  or  5  cents  per  passen- 
ger cash  fare  if  no  ticket  had  been  purchas- 
ed ;  that  the  traction  company  permitted  the 
agents  of  the  bridge  district  to  collect  the 
fares;  that  no  charge  was  made  against  any 
person  for  crossing  the  bridge  except  those 
who  were  passengers  of  the  traction  com- 
pany ;  that  appellees  and  other  real  proper^ 
ty  owners  of  the  bridge  district  were  taxed 
for  the  construction  and  maintenance  of  the 
bridge,  and  this  bridge  fare  against  them 
was  discriminatory  and  illegal  because  other 
passengers  of  the  traction  company  who  were 
not  owners  of  real  property  In  the  bridge 
district  were  allowed  to  cross  over  the  bridge 
on  the  traction  company's  cars  upon  the  pay- 
ment of  the  same  fare  or  toll  as  that  inld 
by  the  appellees  and  other  real  property 
owners  In  the  bridge  district.  The  appel- 
lees further  alleged  that  the  bridge  district 
was  not  collecting  from  the  traction  com- 
pany any  sum  whatever  for  the  use  of  the 
bridge;  that  all  sums  realized  by  the  bridge 
district  from  the  "bridge  fares  collected  from 
passengers  on  the  cars  of  the  traction  com- 
pany crossing  the  bridge  were  paid  by  the 
appellees  and  other  passengers  of  the  trac- 
tion company  and  not  by  the  traction  com- 
pany;   that  the  bridge  had  therefore  been 


converted  by  the  bridge  district  Into  a  toll 
bridge  contrary  to  the  provlalons  of  the  act 
creating  (Laws  1909,  No.  U9)  the  bridge  dla- 
trlct 

The  appellees  Instituted  the  action  for  the 
benefit  of  themselves  and  all  others  similar- 
ly situated,  and  prayed  that  the  bridge  dis- 
trict and  the  traction  company  be  restrained 
from  charging  and  collecting  the  bridge  fares 
moitloned. 

The  bridge  district  and  the  traction  com- 
pany answered  separately  setting  up  sub- 
stantially that  the  act  CKating  the  bridge 
district,  and  Act  233  of  the  Acts  of  1913 
amending  the  same,  authorized  the  bridge 
district  to  grant  a  right  of  way  over  the 
bridge  upon  such  terms  as  might  be  provided 
by  contract  between  the  bridge  district  and 
the  public  utility,  which  contract  was  re- 
quired to  be  submitted  to  the  electors  of  the 
bridge  district  through  referendum;  that  a 
contract  was  entered  into  by  the  bridge  dis- 
trict and  the  traction  company  wlflch  was 
duly  submitted  to  the  legal  voters  through 
referendum  as  provided  by  the  act  and  was 
ratified  and  approved  by  them;  that  the 
bridge  district  and  the  traction  company 
were  complying  with  the  terms  of  that  con- 
tract, and  they  set  up  the  contract  as  a  Jus- 
tification for  the  charges  of  which  the  appel- 
lees complain  and  as  a  complete  defense  to 
their  actlQn.  The  contract  was  made  an  ex- 
hibit and  attached  to  the  answers  and  was 
proved  and  Introduced  In  evidence. 

The  contract  Is  too  long  to  set  forth  In 
btec  verba.  It  Is  In  sections,  and  we  will 
abbreviate  and  state  In  substance  such  of 
its  provisions  as  we  deem  necessary. 

In  the  first  section  the  bridge  district,  for 
the  considerations  thereinafter  named,  grants 
to  the  traction  company  the  right  to  use  the 
free  bridge  and  Its  approaches  for  the  term 
thereinafter  mentioned  for  the  transporta- 
tion of  Its  passengers.  This  section  specific- 
ally sets  forth  the  things  that  the  traction 
company  Is  authorized  to  do  in  order  to  en- 
able It  to  operate  Its  passenger  cars  across 
and  over  the  bridge  and  its  approaches.  It 
also  spedflcally  sets  forth  the  things  which 
the  traction  company  Is  not  authorized  to 
do,  confirming  what  had  already  been  done 
by  the  traction  company  under  a  former  con- 
tract and  reserving  In  the  bridge  district  the 
right  to  supervise  and  approve  such  improve- 
ments as  the  traction  company  should  make 
in  the  future. 

In  the  second  section  it  is  expressly  agreed 
that  m  consideration  of  the  execution  and 
performance  of  all  of  the  terms  of  the  pres- 
ent contract,  any  and  all  claims  of  the  bridge 
district  growing  out  of  the  use  of  the  bridge 
and  Its  approaches  by  the  traction  company 
prior  to  the  execution  of  the  present  contract 
are  waived.  If  the  contract  is  not  perform- 
ed, then  the  bridge  district  does  not  relin- 
quish Its  claim  for  rentals  under  former  con- 
tract 
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«^'  he  ^Xect  thtCt  each, paid  tlie  |  bridge.     There  was  no  oontmet  with  aii7 
■  ^  iy  7  cents  as  paaaenger  tare  j  pabUc  utUity  other  than  the  traction  com- 


>  "^   LOU  over  its  Uoes  in  the  cdties 

_.^,-"'  .nd  Van  Buren,  and  an  addl- 

"-    Xyi,   cents  each  to  the  bridge 

be    free  bridge   while  on   the 

"^^  i  ticket  ia  used,  or  5  cents  cash 

"*"'  ket.     They  own  real  property 

^   district,  and  each  pays  annual- 

~     $1.35  as  a  bridge  tax.    In  buy- 

/ .  .rom  the  traction  company  from 

*:?;■  Van  Buren,  they  each  had  to 

> :  .8  U  tbey  used  a  bridge  tibket, 

~£..    without  a  bridge  ticket.    The 

^   are  collected  at  each  end  of  the 

"-^  .^Hectors  who  get  on  the  cars  at 

^  ^  ve  ends,  ride  across,  and  take  up 

-  -    t  the  other  end  of  the  bridge. 

^.   ~  is  testimony  to  the  effect  that  the 

~    ^    of  the  traction  company  on  the 

..";  aothing  to  do  with  the  collection 

1"  ige  fares. 

,,17  reen  testified  that  he  Was  the  gen- 

,  .7"  ger  of  the  traction  company;  that 

. "  on  company  ha^  a  regular  tariff  of 

^■~'  each  passenger  on  cars  between  the 

'  -3.    This  schedule  of  fares  Is  on  file 

■■■--a    Corporation    Commission    as    re- 

--  ■.  f  law.     His  testimony  and  the  sched- 

"•^  V  that  the  fares  were  as  above  In- 

and  that  children  under  12  years 

were  charged  4  cents.    Green  testl- 

"■  ,t  the  7  cents  covered  the  transporta- 

;  arges  from  any  point  In  Van  Buren  to 

•  in  avenue  In  Pt.  Smith  with  free  trans- 

-  .vileges.     In  other  words,  a  man  gets 

>  :.    car  at  the  smelter  In  Van  Bnren  and 

:■(  cents  and  can  transfer  to  any  piolnt 

-:.- 1  the  dty  limits  of  Pt.  Smith.    An  ad- 

0  al  fare  of  "B  cents  Is  collected  from  each 

- .  nger  crossing  the  bridge  for  a  cash  fare. 

.-.  traction  company  did  not  diarge.any 

...'-  than  was  set  forth  In  Its  standard  pnb- 

.,  chedule.    This  schedule  was  Introduced 

.".'vldence  by  the  appellees,  and  ft  showed 

.i    the  fares  were  as  above  indicated. 

here  Is  a  provision  In  the  schedule  under 

title  of  "Bridge  Contract"  as  follows: 

..  Onder  contract  as  entered  into  with  the 
Smith  and  Van  Buren  bridge  district,  bridge 
■"lectors  selected  and  employed  by  the  bridge 
'  trict  board  the  cars  at  or  near  Uie  approach 
''  the  bridge  and  collect  from  each  passenger 
:  OKsing  the  free  bridge  between  Pt.  Smith  and 
■<.  an  Bnren  five  cents  in  cash  or  one  bridge 
.  ckrt,  and  the  money  thus  collected  from  the 
[,  assengers  is  retained  by  the  bridge  district." 

'  There  was  testimony  on  behalf  of  the  ap* 
■  wllees  to  the  effect  that  the  depufy  sTieriff, 
who  was  employed  by  the  bridge  district  to 
•clean  and  repair  the  bridge,  'sometimes  In 
-  cases  of  necessity  assisted  the  collectors  in 
the  collection  of  fares. 

The  assistant  secretary  of  the  collector  of 
taxes  testified  that  he  was  the  custodian  of 
the  records  In  the  collector's  oflSce  and  kept 
all  contracts  with  public  utilities  using  the 


pany.  The  district  made  charges  against  per- 
sons regardless  of  the  kind  of  transportation 
for  crossing  the  bridge.  It  charged  taxlcabs 
and  other  concerns  that  carried  passengers 
for  pay. 

It  was  admitted  that  the  contract  in  evi- 
dence had  been  ratified  by  the  legal  voters 
of  the  bridge  district  under  the  referendum 
provided  by  special  act.  Upon  the  above  ia- 
saes  and  facts,  the  court  decreed : 

"That  the  aforesaid  contract  is  ultra  vires 
and  void;  that  the  taking  of  said  fares  by  the 
district  is  contrary  to  law.  Therefore,  the  said 
Pt.  Smith  and  Van  Buren  district,  its  com- 
missioners, agents,  employees,  and  representa- 
tivea  are  perpetually  enjoined  from  taking,  re- 
ceiving, or  attempting  to  take  or  offer  to  re- 
ceive said  fares  under  said  contract." 

Prom  that  decree  is  this  appeal. 

[1]  The  bridge  district  was  created  under 
Act  119  of  the  Acts  of  1909,  p.  326.  The  act 
is  valid.  Shlbley  v.  Pt.  Smith  and  Van  Bn- 
ren Bridge  District.  96  Ark.  410,  132  S.  W. 
444;  Nakdlmen  v.  Fort  Smith  &  Van  Buren 
Bridge  District,  IIB  Ark.  194,  172  S.  W.  272, 
section  2  iDf  the  act  provides  in  part  as  fol- 
lows: 

"The  Commission  [of  the  bridge  district] 
shall  have  the  power  to  grant  a  right  of  way 
over  said  bridge  to  any  public  utility  upon 
such  terms  as  the  Commission  shall  determine; 
provided,  however,  that  the  concessions  which 
may  be  granted  to  public  utilities  shall  not 
interfere  with  the  reasonable  use  of  such 
bridge  as  a  public  hignway." 

Section  39  of  the  act  is  in  part  as  follows: 

"The  bridge  district  herein  created  shall 
have  the  power  •  •  •  to  receive  rents  from 
the  concessions  heretofore  authorized  from 
the  pnblic  utilities,  for  the  purposes  of  con- 
struction, repair  or  maintenance  of  the  public 
improvement   herein  contemplated." 

Section  2  of  the  act  was  amended  by  the 
L^slature  of  1913,  Act  223  of  the  Acts  of 
1913,- p.  1001,  so  as  to  read  in  part  as  follows: 

"The  Commission  shall  have  the  power  to 
grant  a  right  of  way  over  said  bridge  to  any 
public  utility  upon  such  terms  as  the  Com- 
mission shall  determine;  provided,  however, 
that  the  concessions  which  may  be  granted 
to  public  utilities  shall  not  interfere  with 
the  reasonable  use  of  such  bridge  as  a  pubUc 
highway.  Provided  further,  when  the  Commis- 
sion and  the  public  utility  shall  agree  upon 
a  right  of  way  or  concession  over  the  bridge 
to  be  enjoyed  by  any  public  utility,  a  contract 
setting  forth  fully  the  terms  thereof  shall  be 
signed  by  the  Commission  and  the  public  utility 
subject  to  a  referendum  thereon." 

There  are  partber  provisions  lo  tlie  amend- 
atory act  providing  for  carrying  the  referen- 
dum Into  effect,  and  the  amendatory  act  also 
provldesi 
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"That  no  ezeliiaiTe  privilege*  thall  be  granted 
under  tUs  section  or  any  otiier  provieion  of 
thia  act  to  any  aach  public  utili^." 

In  Nakdlmen  t.  Ft  Smith  ft  Van  Buren 
Bridge  District,  supra,  construing  aection  2 
of  tlie  original  act,  we  said: 

"We  hold  that  the  commiaaionere,  under  sec- 
tion 2  of  the  act,  could  only  receive  money 
ior  the  grant  of  the  right  of  way  to  the  street 
car  company,  and  the  word  terms'  has  refer- 
ence to  the  time  and  amount  of  money  paid, 
but  that  a  diacretion  was  left  to  the  commis- 
sioners as  to  the  amount  of  money  to  be 
charged  therefor  and  the  times  of  the  payment 
thereof." 

Learned  counsel  for  appellees  has  made 
a  vigorous  attack  upon  the  contract  under  re- 
view, the  gist  of  Ms  contention  being  that 
under  the  contract,  as  he  construes  it,  the 
bridge  district  has  granted  to  the  tractiqn 
company  a  right  of  way  over  the  bridge  for 
wbldi  the  bridge  district  "forces  the  travel- 
ing public  in  pay  tribute  and  designates  the 
money  thus  received  rental  paid  by  the  com- 
pany." To  support  his  contention  counsel  re- 
lies mainly  upon  the  case  of  Perrlne  v. 
Chesapeake  ft  Delaware  Canal  Co,  9  How. 
172, 13  L.  Ed.  92.  In  that  case  the  canal  com- 
pany was  granted  a  charter  by  Maryland, 
Delaware,  and  Pennsylvania  to  cut  and  main- 
tain a  canal  connecting  the  Chesapeake  and 
Delaware  bays.  The  charter  gave  the  com- 
pany the  right  to  collect  tolls  on  certain  arti- 
cles on  vessels  carrying  commodities,  enumer- 
ating the  articles  and  the  tolls  thereon.  Eknp- 
ty  boats  or  vessels  were  required  to  pay  $4 
"except  an  empty  boat  or  vessel  returning 
whose  load  has  already  paid  the  tolls  fixed, 
in  which  case  she  shall  pass  toll  free."  The 
eleventh  section  of  the  charter  provided: 

"The  said  canal  and  works  to  be  erected 
thereon  by  virtue  of  thia  act,  when  completed, 
shall  forever  thereafter  be  esteemed  and  taken 
to  be  navigable  as  a  public  highway,  free  for 
the  transportation  of  all  goods,  commodities, 
or  produce  whatsoever,  on  payment  of  the  toll 
imposed  by  this  act,  and  no  tax  whatsoever 
for  the  use  of  the  water  of  the  said  caniti,  or 
the  works  thereon  erected,  shall  at  any  time 
hereafter  be  imposed  by  all  or  either  of  the 
said  states." 

Perrine  proposed  to  install  a  line  of  passen- 
ger boats  through  the  canal,  and  the  com- 
pany required  htm  to  pay  a  toll  of  fl  for  each 
passenger.  Perrine  resisted  the  payment  of 
this  toll,  and  the  Supreme  Court  of  the 
United  States  held  that  the  company  had  no 
right  under  its  charter  to  demand  toll  trom 
passengers  who  passed  through  the  canal,  or 
from  vessels  on  account  of  the  passengers  on 
board ;  that  the  company  could  only  exercise 
the  powers  conferred  upon  It  by  its  charter. 

Counsel  also  relies  upon  the  case  of  Reed  v. 
Hanger,  20  Ark.  625.  In  that  case  the  county 
court  granted  a  diarter  to  erect  a  cataln 


toll  bridge  which  provided  "that  the  bridge 
should  ever  remain  free  and  open  to  the  citi- 
zens of  the  county."  It  was  held  that  the 
charter  should  be  construed  so  as  to  give 
the  citizens  of  the  county  the  free  use  of  the 
bridge  whether  they  crossed  on  foot  or  other- 
wise, and  ah90  for  the  free  passage  of  any 
means  of  transportation  employed  by  them 
in  their  lawful  business. 

As  already  observed,  counsel  for  the  appel- 
lees, as  a  basis  for  the  application  of  the 
doctrine  of  the  above  cases,  assumes  that  the 
contract  under  consideration  requires  the 
traveling  public  generally,  and  not  the  trac- 
tion company,  to  pay  the  bridge  district  for 
the  right  of  way  over  the  free  bridge  exer- 
cised by  the  traction  company.  This  assump- 
tion which  the  counsel  takes  as  his  premise 
and  the  argument  based  thereon  are  plausi- 
ble, but  the  premise  is  unsound,  and  his  ar- 
gument, however  forceful,  necessarily  leads 
to  an  erroneous  conclusion.  Therefore  It 
occurs  to  us  that  the  doctrine  of  the  above 
cases  is  not  applicable  to  the  contract  under 
consideration  when  correctly  construed. 

We  shall  not  undertake  to  analyze  and 
comment  upon  the  various  provisions  of  the 
contract.  It  evidenced  an  agreement  by 
which  the  bridge  district  is  to  receive  a  cer- 
tain sum  of  money  from  the  traction  com- 
pany for  the  right  granted  the  latter  to  run 
Its  cars  for  the  transportation  of  passengers 
over  the  bridge.  The  original  act  expressly 
authorized  the  bridge  district  to  charge  the 
traction  company  for  its  right  of  way  over 
the  bridge.  Nakdimen  v.  Fort  Smith  ft  Ton 
Buren  Bridge  District,  supra.  By  the  same 
token  the  traction  company  having  thus  ao- 
quired  the  right  of  way  over  the  bridge 
could  exercise  it  with  all  of  its  privileges, 
one  of  which  was  to  charge  passengers  who 
used  its  facilities.  The  amount  charged  the 
traction  company  by  the  district  is  a  definite 
and  fixed  sum  ascertained  and  measured  by 
the  number  of  passengers  which  the  traction 
company  transports  in  its  cars  over  the 
bridge  and  the  amount  which  the  traction 
company  charges  each  passenger  for  such 
transportation.  The  traction  company  is  a 
common  carrier  and  had  a  right  to  charge 
those  whom  it  transported  on  its  cars  across 
the  bridge  according  to  the  tariff  of  rates 
filed  with  the  Corporation  Commission.  Act 
571  of  the  Acts  of  1919,  p.  411,  ff  6,  6,  and  7. 
See  Helena  Water  Ca  ▼.  Helena,  140  Ark. 
597,  216  S.  W.  26.  The  money  derived  from 
this  source  through  the  sale  and  use  of  tick- 
ets, and  by  the  payment  and  collection  of 
the  cash  fares  in  the  al>sence  of  tiduta,  was 
primarily  the  property  of  the  traction  com- 
pany  and  not  of  the  bridge  district  It  be- 
came the  property  of  the  bridge  district  only 
because  under  the  terms  of  the  contract  the 
traction  company  agreed  to  let  the  bridge 
district  collect  and  use  it  in  payment  fOr  the 
right  of  way  privilege  granted  the  traction 
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company  by  the  bridge  district,  and  because 
the  bridge  district  airreed  to  accept  It  as  snch. 

It  Is  not  contended  by  the  appellees,  and 
could  not  be  successfully  contended  under  the 
issues  herein  Joined,  that  the  traction  com- 
pany did  not  have  the  right  to  charge  those 
whom  it  transported  over  the  bridge  on  Its 
cars  a  fare  of  1%  cents  where  tickets  were 
used,  or  a  cash  fare  of  5  cents  without  tick- 
ets, as  specified  in  Its  schedule  of  fares. 
As  a  common  carrier,  if  could  not  be  com- 
pelled to  furnish  the  public  its  facilities  of 
transportation  over  its  line  across  the  bridge 
without  compensation.  The  only  authority 
under  the  law  authorized  to  determine 
whether  these  rates  are  Just  and  reasonable 
lias  approved  them.  See  section  6,  Act  of 
1919,  supra. 

There  19  no  provision  in  the  original  act 
creating  the  bridge  district  nor  in  the  amend- 
atory act  authorizing  the  commissioners  of 
the  bridge  district  to  charge  the  general  pub- 
lic for  the  privilege  of  crossing  the  bridge. 
On  the  contrary,  the  power  conferred  upon 
the  bridge  district  is  "to  construct  and  main- 
tain a  free  public  highway." 

[I]  It  is  well  established  by  our  own  de- 
cisions and  the  authorities  generally  that  the 
right  to  exact  tolls  of  the  pubUc  for  the  privi- 
lege of  crossing  a  public  bridge  must  be  con- 
ferred by  statute  or  it  does  not  exist  Al- 
theimer  v.  Plum  Bayou  Levee  District,  79 
Ark.  234,  95  S.  W.  140;  Nakdimen  v.  Fort 
Smith  ft  Van  Buren  Bridge  District,  supra; 
and  other  cases  cited  in  brief  for  appellees. 

[J]  Therefore,  If  the  appellees  are  correct 
in  the  assumption  that  by  the  terms  of  this 
contract  the  general  public  and  not  the  trac- 
tl(m  company  is  required  to  pay  the  bridge 
district  for  the  right  of  way  which  the  trac- 
tion company  has  over  the  bridge,  tfa«t  the 
contract  is  ultra  vires  and  void.  But,  on  the 
other  band,  the  original  and  amendatory  acts 
confer  upon  the  bridge  district  the  authority 
to  grant  the  traction  company  a  right  of  way 
upon  terms  to  be  fully  set  forth  In  a  con- 
tract between  the  bridge  district  and  the 
traction  company.  Therefore,  if  the  contract 
requires  the  traction  company  to  pay  the 
money,  which  it  is  authorized  to  receive  from 
passengers,  to  the  bridge  district  in  payment 
for  the  concession  or  right  of  way  granted  by 
it  to  the  traction  company,  and  If  the  bridge 
district  agrees  to  collect  and  receive  this 
m<Hiey  aa  such  payment,  then  the  contract  is 
valid.  We  are  convinced  that  the  latter  Is 
the  only  correct  Interpretation  of  the  con- 
tract in  the  light  of  the  decision  of  this  court 
In  Nakdinren  y.  Bridge  District,  supra,  and 
(be  amendatory  act  of  1913,  supra. 

The  decree  is  therefore  reversed,  and  the 
comidaint  is  dismissed  for  want  of  equity. 

HUMI'HRBYS,  J.,  not  participating. 


SCHOOL  DISTRICT  OF  NEWPORT  v.  J.  R. 

HOLOEN  LAND  t,  LUMBER  CO. 

(No.  48.) 

(Supreme  (3ourt  of  Arkansas.    Jane  13,  1921.) 

1.  Deeds  «=>I55>— Restrlotloas  on  estate  prs- 
•umed  sot  to  be  oondltlons  subsequent. 

ReatrietioDs  in  a  deed  on  the  estate  grant- 
ed are  preiumed  not  to  constitute  a  condition 
subsequent,  which  are  not  favored  in  law  and 
which  must  clearly  be  shown  by  the  words  of 
the  deed. 

2.  Lost  instruments  <3=323(l)— Barden  Is  on 
grantors  to  show  lost  deed  oontalned  condition 
subsequsaL 

In  a  suit  to  quiet  title  where  plaintiiE  claim- 
ed by  a  lost  deed  from  defendants,  the  burden 
was  on  defendants  to  show  that  the  deed,  which 
they  admitted  they  executed,  contained  a  con- 
dition subsequent  as  clauned  by  them. 

3.  Lost  Instruments  «=>23(3)— Evidenoe  held 
not  to  sustain  ehsncsllor's  Unding  that  lost 
deed  oontalned  condition  subsequent 

In  a  suit  to  quiet  title,  the  finding  of  the 
chancellor,  that  the  deed  from  defendants  to 
plaintiH  which  had  been  lost  contained  a  con- 
dition subsequent  requiring  the  maintenance  of 
a  school  for  white  chUdren  on  the  premises  con- 
veyed, held  contrary  to  the  preponderance  of 
the  evidence,  consisting  of  oral  testimony  and 
the  resolution  accepting  the  offer  to  make  the 
deed,  which  stated  the  condition  to  be  the  erec- 
tion of  a  school  building  on  the  premises. 

Appeal  from  Jackson  CSiancery  Court; 
Lyman  F.  Reeder,  CSiancellor. 

Suit  to  quiet  title  by  the  School  District  of 
Newport  against  tb^  J.  B.  Holden  Land  ft 
Lumber  Company.  From  a  decree  vesting  the 
title  in  the  School  District  on  condition  sub- 
sequent that  the  property  be  used  for  a 
sdiool  for  white  children,  both  parties  ap- 
peal. Reversed  and  remanded,  with  dlrec- 
tlc«s  to  enter  a  decree  quieting  the  title  in 
the  district 

Boyce  ft  Mack,  of  Newport,  for  appellant. 

Oustave  Jones,  of  Newport,  for  appellee. 

SMITH,  J.  Appellant  school  district 
brought  this  suit  to  quiet  its  title  to  a  cer- 
tain  block  In  the  city  of  Newport  It  alleged 
it  was  in  possession  of  the  block,  and  wA 
occupying  it  for  school  purpose.^ ;  one  of  the 
public  school  buildings  being  locr.ted  thereon. 
It  was  alleged  that  a  deed  to  the  land  had 
been  executed,  and  thereafter  appellant  en- 
tered into  the  pos-sesslon  of  the  block  and 
built  an  expensive  and  valuable  school  build- 
ing thereon;  that  this  deed  had  never  been 
ddivered  and  bad  never  been  recorded. 

The  answer  admitted  the  execution  of  the 
deed  and  alleged  that  the  deed  had  been  de- 
livered. The  answer  further  alleged  that  tbe 
block  was  donated  to  the  appellant  school 
district,  and  that  the  deed  contained  a  con- 
Idition   subsequent  to  the   following  effect: 
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Upon  the  condition  that  said  district  erect  a 
brick  s(4iool  building  and  maintain  a  public 
school  on  said  premises,  to  be  equipped  and 
have  the  same  facilities  and  the  same  length 
of  term  as  was  conducted  by  said  district  In 
the  main  city  of  Newport,  and  that  said  block 
was  conveyed  with  the  condition  that  said 
premises  should  be  so  used,  and  that  upon 
failure  to  build,  maintain,  and  construct  such 
school  the  land  should  revert  to  the  grantor. 

There  Is  no  question  about  the  execution 
of  the  deed.  The  question  Is  what  its  terms 
and  conditions  were,  and  there  Is  irreconcil- 
able conflict  in  the  testimony  of  a  number  of 
witnesses.  These  witnesses  testified  about  a 
transaction  then  about  14  years  old,  and 
much  of  this  conflict  can  be  ascribed  to  in- 
flrmities  of  memory. 

On  behalf  of  appellant  district,  the  follow- 
ing persons  testified:  8.  R.  Phillips,  Tom  J. 
Gregg,  T.  P.  Umsted,  H.  O.  Walker,  E.  L. 
Boyce,  P.  H.  Van  Dyke,  A.  I*  Best,  J.  T. 
Parish,  H.  F.  Dnimmond,  W.  T.  Parish,  and 
Charles  Myer.  The  witnesses  on  behalf  of 
appellee  were:  W.  D.  McLeln,  Gustave 
Jones,  and  3.  R.  Holden. 

Th6  land  In  question  was  owned  by  McLaln 
and  Holden.  It  was  a  part  of  an  addition 
to  the  town  of  Newport  which  bad  Just  been 
idatted  as  an  addition,  and  it  is  quite  ob- 
vious that  they  were  anxious  to  have  a 
schoolhouse  built  In  this  addition.  They  ex- 
ecuted a  deed  for  the  land  on  April  26,  1906, 
to  the  McLain  &  Holden  Land  &  Lumber 
Company,  a  corporation,  whase  stock  was 
owned  almost  entirely  by  themselves.  The 
name  of  this  corporation  was  later  changed 
to  J.  R.  Holden  Land  &  Lumber  Company. 
Shortly  after  the  execution  of  this  deed  to 
the  corporation  by  Holden  and  McLaln,  the 
corporation  executed  the  deed  in  question  to 
the  school  district.  Tbe  deed  was  executed 
on  behalf  of  the  corporation  by  Holdai  as 
president  and  MclAln  as  secretary. 

The  minutes  of  the  meeting  of  the  school 
board  held  on  January  27,  1906',  were  read 
in  evidence.  At  this  meeting  the  foUow;lng 
resolution  was  adopted: 

"Whereas,  said  W.  D.  McLain  and  J.  R. 
Holden  propose  to  donate  to  the  Newport  spe- 
cial school  district  of  Newport,  Arkansas,  said 
block  designated  No.  eighteen,  provided  said 
district  construct  and  supply  a  school  building 
thereon,  therefore,  be  it  resolved  that  said  of- 
fer of  W.  D.  Mcl«in  and  J.  R.  Holden  be  and 
the  same  is  hereby  accepted  npon  the  condi- 
tions of  said  offer.  Resolved  further  that  the 
building  committee  of  the  board  of  directors  of 
said  special  school  district  be  and  it  is  hereby 
designated  to  provide  for  and  construct  and 
sapply  a  school  building  npon  said  black  des- 
ignated eighteen  on  said  quarter  section. 

"On  roll  call,  voted,  J.  M.  Jones,  'Xes,'  O. 
West,  'Yes,'  R.  P.  Drummond,  'Yes,'  Charles 
Myer,  les,'  W.  R.  Thompson,  'Yes,'  and  Gus- 
tave Jones  'Tes.'    Carried." 

The  roll  call  shows  that  all  of  the  directora 
present  voted  for  the  resolution,  and  includ- 


ed In  thl»  number  was  Mr.  Onstave  Jones. 
Th*  minutes  of  the  school  board  further  re- 
cite that  MdUiin  was  present  at  this  meeting 
and  presented  a  petition  enlarging  the  bound- 
aries of  the  B(±ool  district. 

Thus  It  appears  that  two  of  the  three  wit- 
nesses for  appellee  were  present  when  the 
resolution  was  adopted.  At  a  later  meeting 
of  the  board  held  on  February  24th,  McLain 
was  employed  to  assist  In  the  construction 
of  the  school  buildlog. 

According  to  the  testimony  of  McLain, 
Holden,  and  Jones,  the  deed  contained  the 
condition  subsequent  that  the  property  should 
revert  to  the  grantors  if  the  grantee  ceased 
to  maintain  a  white  school  on  the  block  con- 
veyed. 

It  is  quite  dear  that  the  gentlemen  who 
So  testified  have  that  recollection  of  the 
transaction,  and  Mr.  Jones  testided  that  he 
.was  the  only  lawyer  on  the  school  board  and 
that  he  was  for  that  reason  requested  to  write 
the  deed,  and  that  be  wrote  It,  and  that  It 
recited  an  agreement  on  the  part  of  the  dis- 
trict to  put  up  a  schoolhouse  and  maintain  a 
school  there  for  white  people  for  an  equal 
length  of  time  and  with  equal  facilities  with 
reference  to  teachers  and  equipment  as  the 
Walnut  Street  school — ^thls  latter  being  the 
principal  school  in  Newport — and  that  the 
deed  recited  that  the  lot  was  to  be  used  for 
school  purposes  only,  and  when  it  ceased  ao 
to  be  used  was  to  revert  to  the  grantors. 

It  was  the  purpose  of  the  district  to  con- 
duct a  white  school  on  the  land  conveyed,  and 
that  purpose  has  since  been  followed.  But 
it  is  a  dlfTerent  matter  to  say  that  the  deed 
incorporated  a  recital  of  that  purpose  as  a 
condition  subsequent. 

The  only  writing  on  the  subject  offered  In 
evidence  'is  the  resolution  of  the  board  set 
out  above.  This  resolution  was  prepared  and 
adopted  at  a  meeting  attended  by  both 
MdCiein  and  Jones.  It  purports  to  set  out 
the  condition  on  which  the  donation  was  to 
be  made.  The  donation  had  not  then  be&i 
made.  It  had  been  proposed,  and  one  of  the 
men  who  proposed  It  was  present  when  the 
board  determined  whether  the  donation  would 
be  accepted.  The  resolution  of  acceptance 
recited  the  condition  upon  whldi  the  dona- 
tion was  proposed,  and  that  recital  is  that 
the  district  should  construct  and  supply  a 
school  building  thereon.  This  condition  was 
met,  and  whatever  may  have  been  the  Idea 
of  any  of  the  participating  parties  as  to  the 
subsequent  use  the  district  would  make  of  the 
land,  we  think  the  testimony  does  not  show 
that  there  was  written  Into  the  deed  any  con- 
dition not  contained  In  the  resolution  of  ac- 
ceptance. 

The  deed  was  not  produced,  and  thetestl- 
mony  Is  conflicting  as  to  Its  loss.  A  strong 
affirmative  showing  on  the  part  of  the  dis- 
trict was  made  that  the  deed  was  never  de- 
livered. It  Is  also  Insisted  on  bebaiC  of  the 
district  that  the  deed  waa  shown  to  have  been 
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In  the  hands  of  McLaln  after  the  controversy 
arose  over  Its  recitals.  It  Is  fair  to  McLaln 
to  say,  however,  that,  while  be  made  state- 
ments about  the  deed,  leaving  the  impression 
that  he  knew  where  the  deed  was,  he  fur- 
nished the  explanation  that  his  statement  had 
been  made  under  a  misapprehension  of  the 
facts;  it  being  his  Impression  that  the  deed 
had  been  found  by  the  secretary  of  the  school 
board  among  the  papers  belonging  to  the  dis- 
trict, when  it  had  not  been  so  found.  There 
was  also  testimony  to  the  etCect  that  Holden, 
one  of  the  parties  who  executed  the  deed,  had 
made  admissions  in  regard  to  its  provisions 
which  were  In  conflict  with  his  contention 
and  testimony  at  the  trial. 

[1]  If  the  deed  Itself  was  before  us  for  con- 
■truotion,  there  would  be  a  presumption  that 
the  restrictions  of  the  estate  granted  did  not 
constitute  a  condition  subsequent  In  the 
case  of  Bain  v.  Parker,  77  Ark.  170,  90  B.  W. 
1001,  the  court  said: 

"Conditions  subseqaent  that  defeat  the  es- 
tate conveyed  by  the  deed  are  not  favored  in 
law.  The  words  of  the  deed  mast  clearly  show 
a  condition  subsequent  or  the  coorts  will  take 
it  that  none  was  intended;  and  when  the 
terms  of  the  grant  will  admit  of  any  other  rea- 
sonable interpretation,  they  will  not  be  held 
to  create  an  estate  on  condition.  Now,  if  we 
treat  the  deed  as  containing  the  words  refer- 
red to,  there  are  still  no  words  of  condition  in 
the  deed,  and  no  words  indicating  that  the  es- 
tate should  be  forfeited  if  the  road  was  not 
completed  at  the  date  named.  These  words 
then  import  nothing  more  than  a  covenant 
which,  npon  the  acceptance  of  the  deed  by  the 
grantee,  became  binding  upon  him,  and  for 
the  broach  of  which  the  grantor  may  recover 
damages  saffered  thereby,  but  the  deed  remains 
valid" — citing  cases. 

[2]  So,  here,  we  think  it  fair  to  say  that 
the  execution  of  the  deed  being  admitted,  the 
burden  is  upon  the  grantors  to  show  that  it 
contained  a  condition  subsequent. 

In  addition  to  the  testimony  set  out  above, 
the  district  makes  the  most  unequivocal  show- 
ing that  the  deed  was  not  to  contain  a  con- 
dition Subsequent  and  that  the  terms  of  the 
donation  were  met  when  the  schoolhouse 
was  built 

The  gentlemen  named  as  having  teetlfled  on 
behalf  of  the  district  were  the  directors 
thereof,  either  at  the  time  of  the  donation 
or  succeeded  others  in  office,  and  all  gave 
testimony  tending  strongly  to  support  tEe 
district's  contention. 

Myer,  who  voted  for  the  resolution  accept- 
ing the  donation,  testified  that  no  conditions 
were  discussed  other  than  that  the  land  was 
donated  to  the  sdiool  district  to  be  used  for 
school  purposes  and  to  erect  a  schoolhouse  on. 
The  minutes  of  the  school  board  show  that 
this  witness  was  unusually  attentive  to  his 
duties  and  that  he  rarely  missed  a  meeting 
of  the  board.    He  testified  that  no  deed  was 


ever  delivered  to  the  board.  Mr.  Drummond. 
who  also  voted  for  the  donation  resolution 
at  the  meeting  of  the  school  board,  testified 
that  the  only  condition  he  remembers  any- 
thing about  was  that  the  land  was  to  be  do- 
nated to  the  school  district  and  the  board 
was  to  erect  a  building  on  it. 

The  court  entered  a  decree  divesting  the 
title  out  of  the  corporation  and  vesting  It 
in  the  school  district  "so  long,  and  only  so 
long,  as  the  same  is  used  for  school  purposes, 
and  for  white  children  only."  It  was  also 
ordered  that  each  party  pay  half  of  the  costs, 
and  both  parties  have  appealed. 

[8]  Without  setting  out  in  further  detail 
the  testimony  of  the  various  witnesses,  we 
announce  our  condusion  to  be  that  the  find- 
ing of  the  chancellor  is  contrary  to  the  pre- 
ponderance of  the  evidence,  and  that  the  only 
condition  of  the  donation  was  that  the  school 
district  should  construct  and  supply  a  school- 
house,  and  that  if  this  was  a  condition,  in- 
stead of  a  covenant  it  was  a  condition  preced- 
ent which  was  performed  when  the  district 
erected  the  schoolhouse,  and  that  the  title 
to  the  land  immediately  vested  in  the  district 
upon  the  happening  of  that  event. 

The  decree  of  the  court  below  is  therefore 
reversed,  and  the  cause  will  be  remanded, 
with  directions  to  enter  a  decree  quieting  the 
title  of  the  school  district  In  accordance  with 
this  opinion. 


FORRESTER  et  al.  v.  LOCKE  et  al. 
(No.  50.) 

(Supreme  Court  of  Arkansas.    June  13,  1021.) 

1.  Sales  ^3288(5)— Aotlon  for  breach  of  war- 
ranty of  quality  nalatainable  after  aooefit- 
asoe  of  part  wbea  there  was  so  opportunity 
for  inspectloa. 

Where  cotton  sold  with  a  warranty  of  qual- 
ity was  shipped  to  the  buyer  under  a  bill  of 
lading  attached  to  the  draft  for  purchase  price, 
and  the  buyer  therefore  had  no  opportunity  to 
inspect  the  cotton  until  after  payment  of  the 
freight  and  contract  price,  the  acceptance  of  a 
oart  of  the  cotton  did  not  bar  an  action  for 
breach  of  warranty  as  to  the  balance  of  the 
cotton. 

2.  Corporations  Q=>674 — Evidence  held  to  make 
a  question  for  Jury  as  to  foreign  corpora- 
tion doing  business  without  filing  articles  of 
Incorporation. 

In  an  action  on  a  contract  for  the  sale  of 
cotton,  evidence  held  to  make  a  question  for 
the  jury  as  to  whether  S.  B.  L.  &  Co.,  to  whom 
the  cotton  was  sold,  was  a  foreign  corporation 
doing  business  in  the  state,  without  filing  its  ar- 
tides  of  incorporation  as  required  by  Acts 
1007,  No.  818,  or  whether  the  members  of  the 
corporation  were  doing  business  in  Aricansas 
as  partners. 
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3.  Cemmerm  «=>46— Purchase  of  oottoa  by 
foreign  corporatloii  for  shipment  to  Itself 
within  the  state  not  interstate  transaction. 

Where  an  Oklahoma  corporBtion  maintained 
a  branch  office  at  Ft.  Smith,  Ark.,  a  purchase 
of  cotton  within  the  state  for  shipment  to  it 
at  Ft.  Smith,  the  drafts  for  the  purchase  price 
being  paid  throngb  Ft.  Smith  banks,  and  then 
sent  to  the  home  office  in  Oklahoma  for  final 
payment,  was  not  an  interstate  transaction  as 
respected  the  necessity  for  filing  the  corpora- 
tion's articles  of  incorporation. 

4.  Appeal  and  error  «=> 1 72 (I)— Plaintiff  bonnd 
by  allegations  and  evidence  showing  they  were 
doing  business  within  the  state. 

Where  plaintiffs  suing  as  partners  alleged 
that  the  partnership  was  doing  business  in  the 
state,  and  no  issue  was  made  in  the  trial  court 
as  to  the  particular  transaction  being  an  inter- 
state  one,  and  there  was  no  evidence  changing 
the  nature  of  the  allegations  in  the  complaint, 
plaintiffs  were  bonnd  by  the  allegations  of  the 
complaint  and  the  evidence  in  their  support. 

5.  Corporations  «=3667i/2— Action  on  oontraot 
of  a  foreign  corporation  oannot  be  maintained 
by  members  of  partnership  of  same  name. 

If  a  purchase  of  cotton  was  made  by  a  for- 
eign corporation  not  authorized  to  do  business 
in  the  state,  a  suit  for  breach  of  warranty  can- 
not be  brought  by  the  individuals  composing  a 
partnership  of  the  same  name  without  making 
the  corporation  a  party,  whether  the  transac- 
tion was  an  interstate  one  or  not. 

6.  Evidence  <8=>3I7(2)— Testimony  that  third 
person  said  company  was  a  partnership  held 
hearsay. 

The  testimony  of  the  manager  of  a  com- 
pany's branch  office  that  the  vice  president  and 
secretary  told  him  the  company  was  a. part- 
nership at  the  time  the  contract  in  question  was 
entered  into  was  hearsay  and  inadmissible. 

7.  Evidence  <S=93I8(6)  —  Testimony  based  on 
book  entries,  showing  account  between  party 
and  third  person,  not  admissible  when  wit- 
ness did  not  keep  books. 

In  an  action  by  a  buyer  of  cotton  for 
breach  of  warranty  of  quality,  testimony  as  to 
the  sale  by  the  buyer  of  the  defective  cotton 
and  the  expenses  incurred  in  such  sale,  based 
on  the  buyer's  books  which  were  not  kept  by 
the  witness  and  related  to  the  account  between 
the  buyer  and  the  persons  to  whom  thci  cot- 
ton was  sold  by  it,  and  not  to  transactions 
between  plaintiffs  and  defendant,  was  inadmis- 
sible. 

8.  Customs  and  usages  «=>  14— Custom  of  sell- 
er In  selling  cotton  Inadmissible  when  there 
was  a  contract. 

On  the  issue  whether  the  parties  to  a  sale 
of  cotton  agreed  that  it  should  contain  no  "hol- 
lies" or  "dogs,"  the  seller's  testimony  as  to 
his  custom  to  sell  his  cotton  in  lots  "hog  round" 
was  properly  excluded,  where  it  was  admitted 
by  both  parties  that  there  was  a  contract,  as 
the  contract,  and  not  the  custom,  must  control. 

9.  Sales  <$=3442(3)— IMeasure  of  damages  for 
breach  of  warranty  of  quality  stated. 

The  measure  of  damages  for  breach  of  a 
seller's  warranty  of  the  quality  of  cotton  was 


the  difference  between  Sta  market  value  at  the 
time  it  was  discovered  that  the  cotton  was  of 
inferior  quality  and  the  contract  price,  and 
not  the  difference  between  the  contract  price 
and  the  amount  for  which  the  inferior  cotton 
was  sold  several  months  after  its  receipt  by  the 
buyer. 

Appeal  from  Circuit  Court,  Sebastian  Coim- 
ty;  John  Brlzzolara,  Judge. 

Action  by  S.  B.  Locke  and  others  against 
Chas.  B.  By»rregter  and  others.  From  a  Judg- 
ment for  plalntlffe,  defendants  appeal.  Be- 
versed  and  remanded. 

Jas.  B.  McDonongli,  of  Vt  Smith,  for  ap- 
pellanta 
HUl  &  Fltzhugh,  of  Ft.  Smith,  fOr  a];q;)elleea. 

HUMPHREYS,  J.  This  U  a  salt  by  ap- 
pellees against  appellants.  In  the  drcult  court 
of  Sebastian  county.  Ft  Smith  district,  for 
damages  on  an  alleged  implied  warranty  as 
to  the  quality  of  44  bales  of  cotton.  Included 
In  a  purchase  and  sole  of  188  bales  of  cot- 
ton. It  was  alleged.  In  substance,  that  ap- 
pellees, an  Oklahoma  partnership,  maintained 
an  office  In  Ft.  Smith,  Ark.,  for  the  transac- 
tion of  a  general  cotton  business  In  Arkansas, 
and,  during  the  cotton  season  of  1919  pur- 
chased 188  bales  of  merchantable  cotton,  ac- 
cording to  custom,  for  delivery  at  Ft  Smith, 
at  an  agreed  price  of  36  cents  per  pound; 
that  there  were  44  bales  of  unmerchantable 
or  "bollie"  cotton  Included  In  the  shipments, 
which  occasioned  a  total  loss  of  $4,383.91  to 
appellees. 

Appellants  Interposed  two  defenses;  the 
first  being  that  appellees  were  not  a  partner- 
ship, but  a  foreign  corporation  engaged  in 
the  business  of  buytag  and  selling  cotton  In 
the  state  of  Arkansas,  In  violation  of  Act 
No.  313  of  the  Acts  of  1907  of  said  state,  and 
the  second  being  that  the  cotton  was  sold 
and  purchased  without  regard  to  grade,  at 
an  average  price  of  36  cents  for  the  entire 
lot  Including  the  "b<Alle"  cotton. 

The  cause  was  submitted  upon  the  plead- 
ings, exhibits  thereto,  the  evidence,  and  in- 
structions of  the  court,  which  resulted  In  a 
verdict  and  Judgment  against  appellants  In 
the  sum  of  $3,846.53,  from  which  an  appeal 
has  been  duly  prosecuted  to  this  court 

The  facts  revealed  by  the  record,  to  so 
far  as  necessary  to  determine  the  vital  ques- 
tlMis  on  this  appeal,  are,  In  substance,  as 
follows:  S.  B.  Locke  ft  Co.,  an  Oklahoma  cor- 
poration composed  of  S.  B.  Locke,  J.  M. 
Locke,  and  J.  O.  Fahnestock,  was  organized 
on  May  29,  1913,  for  the  purpose  of  conduct- 
ing a  general  cotton  business,  with  its  main 
office  at  Muskogee,  Okl.,  and  a  branch  office 
at  Ft  Smith.  W.  R.  Locke,  an  uncle  of  J. 
M.  Locke,  was  manager  for  the  organiza- 
tion, and  H.  B.  Hunt  bookkeeper  of  the 
branch  office  at  Ft  Smith,  after  1917,  and 
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have  been  retained  In  tboee  positions  and 
paid  for  tlietr  services  from  the  Muskogee 
office  witli  checks  of  S.  6.  Locke  &  Co.  Nei- 
ther W.  R.  Locke  nor  H.  B.  Hunt  filed  the 
articles  of  Incorporation  In  the  office  of  the 
Secretary  of  the  State,  as  required  b7  law 
before  commencing  business,  or  during  the 
time  the  corporation  continned  business  in 
Arkansas.  3.  M.  Locke,  the  vice  president 
and  secretary  of  the  corporation,  also  tes- 
tified that  he  did  not  file  the  articles  of  said 
incorporation  in  this  state.  W.  R.  Lo(^e  te»- 
tlfled  that  S.  B.  Locke  was  president,  3.  M. 
Locke,  vice  president  and  treasurer,  and  W. 
P.  Cowen,  secretary  of  the  corporation. 
When  first  asked  whether  S.  B.  Locke  &  C!o. 
was  a  corporation  or  partnership,  he  stated 
that  It  was  a  partnership  for  about  two  years 
before  he  bought  the  cotton  in  question  from 
appellants.  He  was  then  shown  the  articles 
of  incorporation,  and  stated  that  It  was  a 
corporation  in  Oklahoma,  but  a  partnership 
in  Arkansas.  Being  interrogated  further  vp- 
oa  this  point,  he  made  the  following  answers: 

"Q.  Then  yoa  do  not  know  whether  yon  were 
dealing  as  a  corporation  or  a  partnership?  A. 
I  know  what  I  have  done. 

"Q.  That  Is  all  yoa  know  about  it?  A.  That 
is  aU. 

"Q.  Then  yon  did  not  know  of  your  own 
knowledge  whether  yon  were  dealing  as  a  part- 
nership or  aa  a  corporation?  A.  No,  sir;  I  did 
not  know.    I  jost  knew  I  was  buying  cotton." 

Later,  and  oa  cross-examination,  over  the 
objection  and  exception  of  appellants,  W.  R. 
Locke  stated  that  J.  H.  Locke  told  him  S. 
B.  liOcke  &  Co.  became  a  partnership  about 
two  years  before  the  cotton  La  question  was 
bought 

J.  M.  Locke  testified  that,  on  October  10, 
1918,  the  corporation  became  dormant,  and 
the  business  was  conducted  by  S.  B.  Locke 
ft  Co.  as  a  partnership,  being  composed  of  S. 
B.  Locke,  J.  M.  Locke,  and  W.  P.  Cowen.  He 
produced  an  authenticated  certificate  of  the 
partnership,  appearing  on  the  register  of  the 
district  clerk  in  Muskogee,  which  Is  as  fol- 
lows: 

"This  is  to  certify  that  the  partnership  of  IS. 
B.  Locke  &  Co.  doing  Imsiness  in  the  dty  of 
Muskogee,  Muskogee  county,  Okl.,  is  composed 
of  S.  B.  Locke,  J.  M.  Locke,  and  W.  P.  Cowen, 
and  that  each  of  said  partner's  post  ofiice  and 
residence  is  Mnskogee,  Muskogee  eoonty,  Okla- 
homa. 
"Dated  this  10th  day  of  September,  1910. 
"S.  B.  Locke  A  Co. 
"By    8.  B.  Locke, 
"J.  M.  Locke, 
"W.  P.  Cowen." 

The  certlflcate  was  filed  with  the  register 
October  16,  1919.  He  further  testified  that 
the  cotton  business  in  the  branch  office  at 
Ft  Smith  was  conducted  by  the  partnership 
of  S.  B.  Lodce  &  Co.,  and  that  the  mon- 
ey invested  was  the  money  of  said  partner- 


ship, and  that  the  drafts  drawn  for  the  cot- 
ton in  question  were  paid  by  the  partnership, 
and  denied  that  any  of  the  business  conduct- 
ed since  the  10th  day  of  October,  1918,  in 
Arkansas,  was  conducted  by  the  corporation 
of  S.  B.  Locke  &  Co.  Letter  heads  and  other 
ezliibita  introduced  each  carried  the  name  of 
S.  B.  Locke  &  Co.,  and  also  the  Individual 
names  of  S.  B.  Locke,  J.  M.  Locke,  and  W. 
P.  Cowen, 

The  contract  for  the  sale  and  purchase 
of  the  cotton  in  question  was  made  on  De- 
cember 13,  1019,  between  W.  R.  tocke,  rep- 
resenting S.  B.  Lo<^e  &  Co.  and  Charles  Bi, 
Forrester,  r^resentlng  himself  and  the  oth- 
er appellants.    The  contract  was  oral. 

W.  R.  Locke  testified  that,  as  the  repre- 
sentative of  S.  B.  Locke  &  Co.,  he  purchased 
from  Charles  E.  Forrester,  representing  him- 
self and  others,  188  bales  of  merchantable 
cotton,  situated  at  Waldron,  Ark.,  to  be  ship- 
ped and  delivered  to  his  company  at  Ft. 
Smith,  Ark.;  that  it  was  agreed  the  cotton 
should  contain  no  "bollles"  or  "dogs" ;  "hol- 
lies" being  descriptive  of  cotton  taken  by 
machinery  ft-om  the  bolls  before  they  opened, 
and  "doKs"  descriptive  of  cotton  which  had 
fallen  on  the  ground  and  been  damaged  In 
the  field. 

Charles  B.  Forrester  testified  that  repre- 
senting himself  and  others,  he  sold  to  W.  R. 
Locke,  as  the  representative  of  S.  B.  Locke 
&  Co.,  the  entire  lot  of  188  bales  of  cotton, 
"hog  round,"  delivery  f.  o.  b.  Waldron  after 

it  had  been  Inspected  by  Heard,  the 

representative  of  S.  B.  Locke  &  Co. 

The  cotton  was  billed  out  in  several  ship- 
ments, and  the  bills  of  lading,  bearing  the 
word  "hog,"  were  attached  to  drafts  and 
mailed  to  S.  B.  Locke  &  Co.  at  Ft  Smith, 
Ark,  The  drafts  were  approved  in  the  Ft. 
Smith  office,  and  paid  through  the  Ft  Smith 
banks,  and  tbea  sent  throng  tbe  Muskogee 
banks  to  S.  B.  Locke  ft  Co.  at  Muskogee, 
who  made  final  payment.  The  entire  188 
bales  arrived  in  Ft  Smith  at  the  same  time, 
early  in  January,  1920.  The  freight  was 
paid,  and,  according  to  tbe  evidence  of  ap- 
pellees, upon  examination  it  was  discovered 
that  there  were  44  bales  of  "bollles"  con- 
tained in  the  shipments.  Appellees  disposed 
of  144  bales  of  the  shipment  and,  in  the  lat- 
ter part  of  January  offered  to  return  tbe 
44  bales  of  "bollles"  to  Charles  B.  Forrester, 
upon  repayment  of  the  purchase  price  of  36 
cents  per  pound.  Forrester  refused  to  ac- 
cept the  "bollles"  and  i^etum  the  purchase 
price.  Appellees  disposed  of  the  "hollies"  in 
June  at  16  cents  a  pound,  deducted  all  ex- 
penses for  handling  same  from  the  amount 
and  Instituted  this  salt  against  appellants 
for  the  difference  between  the  net  amount  re- 
ceived for  the  "bollles"  and  the  contract 
price  of  36  cents  per  pound  paid  for  it. 

In  the  course  of  trial,  apjpellants  offered  to 
prove  that  during  the  cotton  season  of  1910, 
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Charles  EL  Forrester's  cnstom  was  to  sell  bU 
cotton  in  lots,  "hog  round,"  and  the  court, 
over  the  objection  of  appellants,  refused  to 
admit  evidence  of  that  character. 

J.  M.  Locke  was  permitted  to  testify  in  re- 
lation to  the  damages,  over  the  objection  and 
exception  of  appellants,  to  the  sale  of  the 
"boUies"  by  his  office  in  his  absence,  and  to 
the  items  of  expense  attached  to  the  han- 
dling of  same,  from  a  statement  made  by  him 
from  the  books  of  S.  B.  Locke  &  Co.,  in  the 
Muskogee  office,  without  showing  that  the 
books  were  properly  kept  or  that  the  books 
were  kept  by  him. 

[1]  Appellants'  first  contention  is  that  ap- 
pellees- cannot  recover  because  the  undisput- 
ed evidence  shows  that,  after  the  cotton  was 
examined  In  Ft.  Smith  and  the  discovery 
made  that  the  shipments  contained  44  bales 
of  "boUies,"  it  accepted  144  bales  of  the  cot- 
ton, which,  on  account  of  the  indiylsibiUty 
of  the  contract,  constituted  an  acceptance  of 
the  entire  lot  of  cotton.  We  cannot  agree 
with  the  learned  counsel  for  appellants  in 
this  contention,  because,  under  apptilees'  ver- 
sion of  the  contract,  payment  of  freight  and 
the  contract  price  of  the  cotton  was  to  be 
made  before  an  oi^>ortnnlty  was  given  to  in- 
spect it  After  paying  the  freight  and  the 
purchase  price  of  the  cotton  and  receiving 
same,  the  only  remedy  available  to  appellees 
was  to  sue  for  damage  on  account  of  the  in- 
feriority of  any  or  all  the  cotton  upon  the 
Implied  warranty  that  it  all  should  be  mer- 
chantable, and  under  appellees'  version  of 
the  contract  no  opportunity  was  given  them 
to  inspect  and  elect  before  receiving  same. 

[2]  Appellants'  next  contention  is  that  the 
court  erred  in  refusing  to  submit  the  ques- 
tion of  whether  S.  B.  Locke  &  Oo.  was  a  for- 
eign corporation  at  the  time  the  contract  was 
entered  Into  for  the  purchase  of  the  cotton 
with  appellants,  without  first  having  filed  its 
articles  of  incorporation  in  the  office  of  the 
Secretary  of  State,  in  the  manner  required 
hj  Act  No.  313  of  the  Acts  of  1907  of  the 
General  Assembly  of  the  state  of  Arkansas. 
Appellants  requested  the  court  in  two  Instrue- 
tliHis,  Nos.  2  and  3,  to  submit  this  question  to 
the  jury.  Appellee  specifically  objected  to 
the  instructions  on  the  ground  that  the  un- 
disputed testimony  showed  that  appellees 
were  not  a  corporation,  but  were  a  partner- 
ship at  the  time  they  entered  Into  the  con- 
tract in  question.  The  court  refused  to  give 
either  of  these  instructions,  and,  in  effect, 
by  so  refusing,  took  that  issue  of  fact  from 
the  jury.  The  evidence  of  appellants  tended 
to  show  that,  after  the  organization  of  the 
corporation  in  Oklahoma,  It  opened  an  office 
in  Ft.  Smith,  and  transacted  a  general  cot- 
ton business  for  a  number  of  years  in  viola- 
tion of  the  Arkansas  laws ;  that  up  to  and  in- 
duding  the  time  the  contract  in  question  was 
made  there  had  been  no  change  in  the  man- 
agement of  the  business ;  that  the  manager 
— ^4  bookkeeper  were  paid  in  the  same  man- 


ner for  their  services  dnrfng  the  entire  tby 
with  checks  issued  in  tbe  Ofclaboma  c2> 
by  S.  B.  Locke  &  Ck>.  Tbe  manager,  W.  I 
Locke,  first  testified  that  S.  B.  Locke  1 0 
were  a  partnership,  and  afterwards  tint  : 
was  a  corporation  in  Oklahoma  and  a  pl-t- 
neishlp  in  Arkansas.  Later  be  testified  tia: 
he  did  not  know  whether  it  was  doing  b^ 
ness.  in  Arkansas  as  a  corporation  or  u  i 
partnership.  No  change  was  made  after  tk 
organization  of  the  corporation  In  Oklabcca 
in  the  letter  heads.  They  did  not  iadkss 
whether  S.  B.  Locke  &  Co.  was  a  coeporuim 
or  a  partnership.  Tbe  offices  were  »n»inh<iu 
ed  throughout  in  the  same  place.  J.  M.  Locb 
testified  tliat  the  corporation  t>ecanie  OcxTass: 
and  was  supplanted  by  a  partnersMp  oi  t3i> 
10th  day  of  October,  19ia  Tbe  certi9a? 
evidencing  the  partnership  was  dated  S$- 
tember  10, 1919,  sworn  to  Septenit>er  IR,  mi 
and  filed  in  the  office  of  the  district  dert:  r. 
October  16,  1919.  The  certificate  oo  its  fis 
showed  that  S.  B.  Locke  A  Oo.  were  doe; 
business  as  a  partnership  in  the  titj  of  Uc- 
kogee.  There  is  nothing  in  the  face  of  it » 
indicate  that  the  partnership  assumed  ex- 
trol  of  the  corporation's  business  ontdde  tf 
that  city.  In  fact,  the  only  evidence  ia  tx 
record  to  the  effect  that  S.  B.  Lodce  4  Co.  K 
Ft.  Smith,  was  conducting  its  borines  ts 
a  partnersUp  was  that  of  J.  M.  Locke,  vlt 
is  an  appellee  and  a  plalntlfl  in  this  aedc- 
and  he  did  not  make  any  explanation  «t: 
the  corporation  became  dormant,  and,  vlii- 
out  dissolution,  permitted  its  activities  to  h 
prosecuted  by  a  partnership  composed  tf 
practically  the  same  parties  composing  & 
corporation.  In  addition,  it  appeared  tt*! 
the  Lockes  who  composed  tbe  corponUn 
wer^  related.  W.  R.  Locke  was  an  uncle  of 
J.  M.  Locke,  and  S.  B.  Lodce,  the  latter"* 
son.  It  is  true  that  J.  M.  Ixx^e  swore  pas- 
lively  that  the  business  at  Ft.  Smith  was  i 
partnership  business  at  the  time  the  ccc- 
tract  was  made ;  but,  not  only  was  he  an  t 
terested  party,  but  his  evidence  is  in  e£ee 
disputed  by  that  of  W.  B.  Locke,  as  wdl  if 
by  other  facts  and  circumstances  heretaS3» 
referred  to.  In  this  state  of  the  reconl  it 
cannot  I>e  said  that  the  undisputed  evJdeiK« 
showed  that  8.  B.  Lotike  &  Co.  was  a  {«r:- 
nership  at  the  time  it  purchased  tbe  cant<: 
in  question.  Sklllern  v.  Baker,  82  Arfc.  K 
100  S.  W.  764,  118  Am.  St  Rep.  S2.  12  Ajo. 
Cas.  243;  Briggs  v.  Collins,  113  Ark.  m 
167  8.  W.  1114,  L.  B.  A.  1915A,  686;  PoiLSM 
Lbr.  A  Mfg.  Oo.  V.  Traxler,  118  Arfc.  1£ 
175  S.  W.  522;  Yazoo  &  Miss.  V.  Rd.  Oa  r. 
Altman,  124  Ark.  490,  187  S.  W.  656;  rvrst 
ft  Thomas  v.  Dewberry,  136  Arfc  135,  2« 
S,  W.  129. 

[3-5]  Appellees  taislst,  however,  that,  cm 
though  appellee  was  a  foreign  corporatlc: 
when  it  entered  Into  the  contract  in  qne- 
tion.  It  pertained  to  an  interstate  transactica 
If  this  contention  be  correct,  then  any  foreiP 
corporation  may  open  an  office  in  this  stat^ 
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purcbase  its  goods  out  of  the  state  for  8hli>- 
iiient  Into  the  state,  and  sell  Its  commodities 
for  shipments  to  points  out  of  the  state,  and 
in  tbat  way  evade  the  statutes  of  the  state, 
reQulring  foreign  corporations  doing  business 
In    tbls  state  to  flic  tbelr  articles  of  Incor- 
Ijoratlon  with  the  Secretaiy  of  State.     We 
cannot  subscribe  to  that  doctrine.    Again,  it 
Is  alleged  In  the  complaint  in  this  case  that 
S.  B.  Locke  k  Co.  was  doing  business  In  this 
state.    Ko  issue  was  made  In  the  trial  court 
that  this  particular  business  was  an  Inter- 
state transaction.     There  Is  no  evidence  In 
the   record  changing  the  nature  of  that  al- 
legation in  the  complaint.    We  think  appel- 
lees ore  bound  by  the  allegations  of  the  com- 
plaint and  the  evidence  adduced  In  snpi)ort 
thereof.    Moreover,  a  complete  answer  to  ap- 
pellees' position  Is  that  this  suit  was  brought 
by  them  as  individuals  composing  a  partner- 
ship, and  the  corporation  was  not  made  a' 
party  by  them. 

[6]  Appellants  also  Insist  that  the  court 
erred  in  permitting  W.  K.  Locke  to  give  hear- 
say testlmcHiy  to  the  efCect  that  S.  B.  Locke 
&  Co.  was  a  partnership  at  the  time  the 
contract  in  question  was  altered  into.  He 
was  permitted  to  say  that  J.  M.  Locke  had 
8o  informed  him.  We  think  the  evidence 
clearly  hearsay  and  inadmissible. 

[7]  Appellants  also  insist  that  the  court 
erred  In  permitting  J.  M.  Locke  to  testify  to 
the  sale  of  the  "boIUes"  when  not  present, 
from  the  records  made  on  the  books  In  the 
Mtukogiee  office,  and  to  testify  what  expenses 
were  incurred  in  the  sale  thereof,  from  a 
statement  he  made  up  by  reference  to  the 


books.  The  record  does  not  show  that  the 
books  were  kept  by  J.  M.  Locke,  or  that  the 
book  account  related  to  transactions  between 
J.  M.  Locke  and  appellants.  The  book  entries 
from  which  the  statem«it  was  made  related 
to  an  account  between  S.  B.  Locke  &  Ck>.  and 
third  parties  to  whom  the  "bollles"  were  sold. 
We  think  this  evidence  Inadmissible. 

[I]  Appellants  also  contend  that  the  court 
erred  in  excluding  evidence  to  the  effect  that 
Charles  E.  Forrester's  custom  was  to  sell 
his  cotton  In  lots  "hog  round."  It  is  admitted 
by  both  appellants  and  appellees  that  there 
was  a  contract  with  reference  to  the  sale  and 
purchase  of  this  cotton.  The  contract,  and 
not  the  custom,  must  control.  The  court  did 
not  err  in  excluding  that  character  of  evi- 
dence. 

{>]  Appellants'  last  Insistoice  is  that  the 
measure  of  damages  laid  down  by  the  court 
was  incorrect  The  measure  of  damages 
adopted  by  the  court  permitted  the  Jury  to 
deduct  the  net  amount  received  by  appellees 
for  the  44  bales  of  "boIUes"  troca  the  c<nitract 
price  of  36  cents  per  pound.  The  evidence 
shows  the  "bollies"  were  received  in  the  early 
part  of  January,  and  not  sold  by  appellees 
until  the  month  of  June  following.  The  cor- 
rect measure  of  damages  was  the  difference 
between  the  market  value  of  the  "bollies" 
at  the  time  It  was  discovered  that  the  «hlp- 
moit  contained  this  Inferior  cotton  and  the 
cantract  price.  No  evidence  was  introduced 
to  meet  this  rule, 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  Mr  a  new 
trial. 
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CLEMENTS  et  al.  v.  ROBERTS,  QovorMr, 
et  al. 

(Supreme  Court  of  TeimesMe.    June  20, 
1921.) 

1.  Courts  «=>246— Case  Involving  validity  of 
Joint  resolution  of  Legislature  held  within  Ju- 
risdlotlon  of  Supreme  Court. 

Under  Acts  1907,  c.  82,  creating  the  Court 
of  Civil  Appeals  and  reserving  to  the  Supreme 
Court  jurisdiction  of  cases  ioTolving  the  con- 
stitutionality of  a  state  statute,  a  suit  to  en- 
join the  Governor  and  other  state  officers  from 
certi^ing  the  adoption  and  ratification  of  a 
proposed  amendment  to  the  federal  Consti- 
tution, on  the  ground  that  the  joint  resolution 
ratifying  it  was  contrary  to  the  state  Consti- 
tution, was  within  the  jurisdiction  of  the  Su- 
preme Court  and  not  of  the  Court  of  Civil  Ap- 
peals, in  view  of  Const,  art  8,  i  18,  recogniz- 
ing the  power  of  the  Legislature  to  pass  joint 
resolutions. 

2.  Constitutional  law  «=s>52,  79--JHrlsdlotlon  of 
Supreme  Court  cannot  be  Interfered  with  by 
other  branohea  of  state  government. 

The  Supreme  Court  takes  .its  rank  from 
the  Constitution,  and  it  and  its  jurisdiction  can- 
not be  interfered  with  by  the  other  branches 
of  the  government. 

On  petition  for  rehearing.     Petition   de- 
nied. 
For  former  opinion,  see  230  S.  W.  30. 

B.  3.  Smith,  Thos.  H.  Malone,  Norman 
Farrdl,  and  Thos.  G.  Watkins,  aU  of  Nash- 
▼llle,  for  complainants. 

The  Attorney  General,  for  defendants. 

HALL,  J.  Tlds  cause  is  now  before  va 
on  complainants'  petition  to  rehear. 

[1  ]  It  Is  insisted  by  complainants  that  this 
court  was  withont  jnrisdictlon  to  hear  and 
determine  the  cause ;  tliat  the  jurisdiction  is 
In  the  Court  of  Civil  Appeals.  This  in- 
sistence is  based  on  the  fact  that  the  cause 
is  not  either  a  contested  Section  suit,  an 
ejectment  suit,  or  an  equity  suit  seeking  a 
money  decree  for  more  than  $1,000.  Neither 
Is  it  a  suit  involving  state  revenue,  or  the 
constitutionality  of  a  state  statute;  that  by 
the  statute  creating  the  Court  of  CItII  Ap- 
peals (chapter  82,  Acts  of  1907)  that  court 
Is  expressly  given  jurisdiction  of  all  cases 
other  than  those  above  noted,  and  In  all 
cases  In  which  appellate  jurisdiction  la  con- 
ferred upon  the  Court  of  Civil  Appeals  by 
said  act,  aroeals  and  appeals  In  the  nature 
of  writs  of  error  from  the  lower  court  shall 
be  taken  directly  to  said  court;  and  said 
court,  or  any  judge,  Is  vested  with  ezdnslTe 
power  to  award  and  Issue  writs  of  error, 
(certiorari,  and  supersedeas  In  such  cases, 
returnable  to  said  Court  of  <^t11  Appeals. 

The  very  gravamen  of  complainants'  bill 
Is  that  the  Legislature  violated  article  2, 
section  32,  of  our  state  Constitution  In  pass- 


ing said  Joint  resolution  ratling  the  Nine- 
teenth Amendment  to  the  Constitution  of  the 
United  States.  This  was  the  predicate  of 
comidainants'  bill,  and  was  the  ground  on 
which  complainants  sought  an  injunction  re- 
straining the  Governor  and  his  codefeudants 
from  certifying  the  action  of  the  Legislature 
on  said  Joint  resolution  to  the  Secretary  of 
State  of  the  Umted  States.  The  question 
presented,  then,  is:  Does  this  court  have 
jurisdiction  of  all  cases  Involving  constitu- 
tional questions,  or  only  those  involving  the 
constitutionality  of  a  state  statute? 

The  state  Constitution  expressly  recog- 
nizes the  power  of  the  Legislature  to  pass 
Joint  resolutions.  By  section  18  of  article 
3  of  our  Constitution  it  is  provided  as  f<d> 
lows: 

"Every  Joint  resolution  or  order  (except  on 
questions  of  adjournment)  shall  likewise  be 
presented  to  the  Governor  for  his  signature, 
and  before  it  shall  take  effect  shall  receive  his 
signature,  and  on  being  disapproved  by  him 
shall,  in  like  manner,  be  returned  with  his  ob* 
jections;  and  the  same,  before  it  shall  take 
effect,  shall  be  repassed  by  a  majority  of  all 
the  members  elected  to  both  houses,  in  the 
manner  and  according  to  the  rules  prescribed 
in  case  of  a  bill." 

It  wUl  thus  be  seen  that  the  state  CJonstl- 
tution  prescribes  the  manner  in  which  joint 
resolutions  must  be  passed  and  dealt  with  by 
the  Legislature  and  Governor.  While  it  Is 
true  that  the  statute  creating  the  Court  of 
Civil  Appeals  only  expressly  reserves  to  this 
court  exclusive  appelate  Jnrisdictlon  of 
cases  involving  the  constitntionallty  of  sta1» 
statutes,  we  do  not  think  the  Legislature  In- 
tended to  deprive  this  court  of  its  appellate 
Jurisdiction  of  any  case  involving  a  const!- 
tntlonal  question,  and  that  this  is  true; 
regardless  of  whether  such  question  Involves 
the  validity  of  a  statute  or  a  Joint  resolution 
passed  by  the  Legislature,  and  that  no  snch 
construction  should  be  given  chapter  82,  Acts 
of  1907.  We  think  it  was  the  intention  of 
the  Legislature  to  withhold  jurisdiction  of 
all  constitutional  questions  from  the  Court 
of  Civil  Appeals.  That  court  is  not  a  consti- 
tutional court,  but  is  a  creature  of  statute 
only;  while  the  Supreme  C!onrt  was  created 
and  established  by  the  (Constitution  and  vest- 
ed with  its  Jurisdiction,  and  is  the  highest 
Judicial  tribunal  in  the  state. 

[2]  As  was  said  In  Railroad  v.  Byrne,  119 
Tenn.  320,  104  S.  W.  460,  it  takes  its  rank 
from  the  Constitution,  and  it  and  its  jurisdicy 
tlon  cannot  be  interfered  with  by  the  other 
branches  of  the  government.  Its  adjudica- 
tions are  final  and  conclusive  upon  all  ques- 
tions determined  by  it,  save  those  reserved  to 
the  federal  courts,  which  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States. 
Miller  V.  Conlee,  6  Sneed,  432;  Dodds  ▼. 
Duncan,  12  Lea,  731;  State  v.  Gannaway,  16 
Lea,  124. 
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In  Railroad  v.  Brme,  snpra,  this  court, 
speaking  throngb  Mr.  Justice  ffiilelds,  said: 

"The  eBtablishment  of  the  court  [Supreme 
Court]  and  vestintr  it  with  appellate  Jurisdic- 
tion  only  la  an  implied  declaration  that  it  shall 
poseesa  aome  reviaorr  Juriadiction  and  powera, 
and  that  aome  right  of  appeal  to  it  must  exist. 
Thia  inviolable  jurisdiction,  and  the  ri(ht  to 
inyoke  it,  undoubtedly  extends  to  cases  involv- 
ing  questions  of  law  of  great  public  importance; 
but  no  definite  statement  of  it  can  be  outlined, 
and  each  case  must  be  determined  with  regard 
to  the  questions  inTOlved  as  It  arises.  The 
General  Assembly  may,  by  the  establishment 
of  courts  of  intermediate  appellate  jurisdic- 
tion or  other  appropriate  legislation,  limit  and 
restrict  the  right  of  litigants  to  resort  to  It. 
and  regulate  the  mode  of  doing  so,  but  not  ao 
•s  to  unreasonably  interfere  with  or  embarrass 
its  ultimate  revisory  powers;  and  it  is  always 
for  this  court  to  decide  when  its  constitutional 
Jurisdiction  is  encroached  upon.  It  has  exer- 
cised this  power  since  it  was  first  established. 
Miller  ▼.  Oonlee,  supra;  State  ▼.  Bank,  supra; 
Chestnut  v.  McBride,  0  Baxt.  96;  Newman  v. 
Scott  County  Juatices,  1  Heisk.  7S7;  Ward  t. 
Thomas,  2  Cold.  666;  Hundhausen  v.  Marine 
Fire  Insurance  Co.,  6  Heiak.  704;  McElwee  v. 
McBlwee,  97  Tenn.  657,  37  S.  W.  560;  Chat- 
tanooga V.  Keith,  115  Tenn.  689,  94  8.  W.  62." 

In  that  case  the  court  further  said: 

"The  right  of  direct  resort  to  this  court  by 
appeal,  appeal  in  nature  of  a  writ  of  error, 
and  writ  of  error  to  review  judgments  of  trial 
courts  was  provided  for  by  appropriate  legis- 
lation when  It  was  first  eatabliahed;  and,  not- 
withstanding many  attempts  have  been  made 
to  limit  and  restrict  this  right,  It  has  never 
been  done,  unless  it  is  by  the  act  of  1907 
amending  that  creating  the  Court  of  Chancery 
Appeals.  The  statutes  establishing  the  court  of 
referees,  the  arbitration  court,  and  the  Court 
of  Chancery  Appeals,  all  courts  of  interme- 
diate appellate  jurisdiction,  did  not  limit  this 
right.  Those  courts  hkd  no  direct  revisory  ju- 
risdiction. All  proceedings  in  error  were  taken 
directly  to  thia  court  in  the  usual  way,  and  it 
assigned  such  cases  as  it  deemed  proper  to 
those  for  decision. 

"These  are  matters  that  must  be  taken  Into 
consideration  in  construing  and  passing  npon 
the  validity  and  effect  of  all  statutes  which  in 
any  manner  affect  the  jurisdiction  of  this 
court  and  the  right  to  invoke  it,  under  the  well- 
settled  rules  that  sll  statutes  must  be  con- 
strued in  connection  with  all  others  consti- 
tuting the  system  of  which  they  are  a  part,  and 
that  those  which  limit  the  juriadiction  of  an 
established  court,  or  confer  it  upon  another 
court,  are  to  be  construed  strictly,  so  as  not 
to  Interfere  with  the  exercise  of  that  juris- 
diction by  the  former  court,  unless  the  legis- 
lative intent  that  that  be  done  afBrmatively 
appears." 

In  Campbell  County  ▼.  Wright,  127  Tenn. 
6,  151  S.  W.  412,  this  court  said: 

"Under  section  7  of  chapter  82  of  the  Acts 
of  1907,  supra,  it  is  clear  that  the  jurisdiction 
of  constitutional  questions  is  withheld  from 
the  Court  of  CSvH  Appeals.     It  is  true  that 


this  particular  subject  is  not  repeated  in  the 
sentence  of  that  section  which  confers  juris- 
diction upon  the  Court  of  Civil  Appeals  of 
cases  coming  from  the  drcoit  courts  of  the 
state;  but  there  could  have  been  no  reason 
why  tliat  court  was  denied  jurisdiction  of  this 
class  of  subjects  in  cases  coming  from  the 
chancery  court,  if  it  was  to  exercise  such  ju- 
risdiction in  cases  appealed  to  it  from  the  cir- 
cuit court.  We  are  of  the  opinion  that,  under 
a  true  construction  of  section  7,  it  was  intended 
by  the  Legislature  to  witlihold  entirely  from 
the  Court  of  Oivil  AppMls  Jurisdiction  of  con- 
stitutional questions.  Railroad  v.  Byrne,  118 
Tenn.  278,  826-329,  104  8.  W.  460." 

The  other  qaestlona  presented  by  the  peti- 
tion to  rehear  were  fully  considered  and 
determined  in  this  court's  written  oplnicai 
filed  on  a  prevlons  day  of  the  present  term, 
and  we  are  satlsfled  with  the  concluslona 
reached. 

The  petition  to  rehear  is  denied. 


H.  D.  WATTS  CO.  v.  HAUK,  Reveni*  Ageat, 
ot  aL 

(Supreme  Court  of  Tennessee.     Jane  10. 
.   1921.) 

1.  CorporatloDS  «=»64&— Levying  privilege  tax 
OB  foreign  oonstnictlon  companies  rastrio- 
tlve. 

Acta  1916,  c.  101,  {  4,  providing  that  each 
foreign  construction  company,  with  its  chief 
office  outside  the  state,  operating  or  doing  busi- 
ness in  the  state,  directly  or  by  agent,  or  by 
subletting  contracts,  shall  pay  a  privilege  tax 
of  $160  per  annum,  is  restrictive,  and  applies 
only  to  sudi  companies  engaged  in  the  business 
of  constructing  bridges  or  other  structures  of 
a  public  nature,  and  does  not  indude  oompaniea 
not  falling  within  such  class. 

2.  Statutes  «=>245— Statutes  will  act  b«  ex- 
tended by  implloatlon. 

Statutes  levying  taxes  or  duties  on  citi- 
zens will  not  be  extended  by  implication  be- 
yond the  clear  import  of  the  language  used,  nor 
will  their  operation  be  enlarged  so  as  to  em- 
brace matters  or  persons  not  specifically  nam- 
ed or  pointed  out,  but  all  questions  of  doubt 
arising  on  their  construction  will  be  resolved 
against  the  government  and  in  favor  of  the 
citizen. 

Appeal  from  Chancery  Court,  Hamilton 
County;  W.  B.  Garvin,  Chancellor. 

Suit  by  the  H.  D.  Watts  Company  against 
O.  S.  Hauk,  Revenue  Agent,  and  others. 
FrcMU  decree  for  plaintifr,  defendants  appeal. 
AfBrmed. 

Miller  &  Miller,  of  Chattanooga,  for  H.  D. 
Watts  Co. 

D.  B.  Vance,  of  Chattanooga,  and  Charles 
Ii.  Comellns,  of  Nashville,  for  Hauk  and 
others. 


3F^r  other  cues  ne  uune  topic  and  KBT^NUMBBR  In  sll  Key-NomlMred  Dlcests  and  Indexes 


Digitized  by 


Google 


904 


231  SOUTH  W JflSTBBN  BBPOBTEB 


(Ceaa. 


HAIiL,  T.  Hits  canse  Invelves  the  liability 
of  complainant  for  the  privilege  tax  Imposed 
on  foreign  constractlon  companies  by,  section 
4  of  chapter  101  of  the  Acts  of  191S,  which 
provides  as  follows: 

"Sec.  4.  Be  it  farther  enacted,  that  each 
vocation,  occupation,  and  business  hereinaft- 
er named  in  this  section  is  hereby  declared  to 
be  a  privilege,  and  the  rate  of  taxation  on  such 
privilege  shall  be  as  hereinafter  fixed,  which 
privilege  shall  be  paid  to  the  county  court 
derk  as  provided  by  law  for  the  collection  of 
revenue.    •    •    • 

"Each  foreign  construction  company  with  its 
chief  o£Sce  outside  of  this  state,  operating  or 
doing  business  in  this  state,  directly  or  by  agent, 
or  by  any  subletting  contract,  each,  per  an- 
num. In  each  county  $150.00. 

"Each  domestic  construction  company  and 
each  foreign  construction  company,  having  its 
chief  office  in  this  state  [doing  business  in  this 
state],  each,  per  annum,  in  each  county  $25.00. 

"The  above  tax  shall  be  paid  by  persons, 
firms,  or  corporations  engaged  in  the  business 
of  constructing  bridges,  waterworks,  railroads, 
street  paving  construction  work,  or  other  stme- 
tures  of  a  public  nature." 

It  appears  by  stlpnlatlon  that  complainant 
Is  a  fordgn  construction  corporation  with 
its  situs  in  the  state  of  Maryland,  and  has 
never  been  at  any  time  engaged  in  the  busi- 
ness of  constructing  bridges,  waterworks, 
railroads,  street  paving,  or  other  structures 
of  a  public  nature,  and  that  it  has  done  no 
work  In  Tennessee,  or  taken  any  contract 
therein  other  than  the  erection  of  an  office 
building  for  the  Volunteer  State  Life  Insur- 
ance Company,  in  the  city  of  Chattanooga. 

The  defendants  were  proceeding  to  enforce 
the-  collection  of  the  privilege  tax  of  $150 
imposed  by  the  statute  from  complainant  by 
a  distress  warrant,  when  they  were  enjoined 
from  doing  so  by  the  present  action  instituted 
in  the  chancery  court  of  Hamilton  county. 

On  final  hearing  the  chancellor  decreed 
that  complainant  was  not  liable  for  the  privi- 
lege tax,  the  collection  of  which  had  pre- 
viously been  enjoined,  and  said  injunction 
was  made  perpetual. 

From  this  decree  defendants  appealed  to 
this  court,  and  have  assigned  the  action  of 
the  chancellor  for  error. 

[1]  We  are  of  the  opinion  that  there  is  no 
error  in  the  decree  of  the  chancellor.  We 
think  the  act  is  restrictive,  and  applies  only 
to  construction  companies  engaged  in  the 
business  of  constructing  bridges,  waterworks, 
street  paving,  or  other  structures  of  a  public 
nature.  W\e  do  not  think  its  provisions  can 
be  broadened  by  construction  so  as  to  include 
construction  companies  not  falling  within 
this  class;  and,  it  being  stipulated  that  the 
complainant  is  not  of  the  class  named  la 
said  act,  we  are  of  the  opinion  that  it  cannot 
be  held  liable  for  the  tax  Imposed  by  it.  We 
think  the  first  two  clauses  of  the  act  are  in- 


tended EB  a  statement  Blmply  of  tbe  tax  lb- 
sdf ,  while  the  last  clause  is  a  statonent  ot 
the  persons,  firms,  or  corporations  liable  for 
the  tax. 

[2]  It  is  a  well-settled  rule  of  interpreta- 
tion In  this  state  that  statntes  levying  taxes 
or  duties  upon  citizens  will  not  be  extended 
by  implication  beyond  the  clear  import  of  the 
language  used,  nor  will  their  operation  be 
enlarged  so  as  to  embrace  matters  or  persona 
not  specifically  named  or  pointed  out  All 
questions  of  doubt  arising  upon  the  construc- 
tion of  the  statute  '^111  be  resolved  against 
the  government  and  in  favor  of  the  citizen, 
because  burdens  are  not  to  be  Imposed  be- 
yond what  the  statute  expressly  imports. 
Plow  Co.  V.  Hays,  125  Tenn.  155,  140  S.  W. 
1068;  English  v.  Crenshaw,  120  Tenn.  631, 
110  S.  W.  210,  17  L.  R.  A.  (N.  S.)  753,  127 
Am.  St.  Rep.  1026;  Memphis  v.  Bing,  84 
Tenn.  644,  30  S.  W.  745 ;  Crenshaw  v.  Moore, 
124  Tenn.  528,  137  S.  W.  924,  34  L.  R.  A. 
(N.  S.)  1161,  Ann.  Cas.  1913A,  165;  Pryor  v. 
Marion  County,  140  Tenn.  899,  204  S.  W. 
1162,  L.  R.  A.  1918F,  820. 

The  decree  is  affirmed,  with  costs. 


ATHENS   HOSIERY   MILLS   et  af.  V. 
THOMASON,  Comptroller. 

(Supreme  Court  of  Tennessee.   June  18, 1921.) 

1.  Statutes  i»=>l8l(l),  205— Legislative  Intent 
must  be  ascertained  and  given  effaot,  and  la 
doing  so  aot  must  be  considered  as  a  whelei 

It  is  the  duty  of  the  court,  in  the  interpre- 
tation of  statutes,  to  ascertain  and  give  effect 
to  the  legislative  intent,  and  in  order  to  arrive 
at  tliiB  purpose  the  court  must  consider  the 
act  as  a  whole, 

2.  Statutes  <9=>I07(I)— All  sections  of  Factory 
Inspection  Aot  held  germane  to  subject. 

The  body  of  Acts  1919,  c.  110,  known  as 
tbe  Bureau  of  Workshop  and  Factory  Inspec- 
tion Act,  does  not  contain  two  subjects,  and 
does  not  violate  Const  art.  2,  |  17,  although 
the  act  is  both  civil  and  criminal  in  its  nature. 

3.  Inspection  «=92— Factory  Inspeotlon  Aot 
provision  for  Inspection  fees  held  not  viola- 
tlve  of  constitutional  rule  of  uniformity  la 
taxation. 

Legislature  had  right  to  require  the  pay- 
ment of  reasonable  inspection  fees  for  the  pur- 
pose of  providing  a  fund  for  defraying  the  cost 
of  maintaining  the  bureau  under  Acts  1919,  c. 
110,  known  as  the  Bureau  of  Workshop  and 
Factory  Inspection  Act,  and  such  act  does  not 
violate  the  nniformity  of  taxation  requirement 
of  Const  art.  2,  |  28,  merely  because  a  snr- 
plua  remains  after  the  payment  of  all  expenses. 

4.  Master  and  servant  «=>  12— Factory  Inspeo- 
tlon Aot  constitutional. 

Acts  1919,  c.  110,  known  as  the  Bureau  of 
Workshop  and  Factory  Inspection  Act,  is  not 

unconstitutional. 
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Appeal  from  Chancery  Gourt,  Dayldson 
County;  Jas.  B.  Newman,  Obancellor. 

Suit  by  the  Athens  Hosiery  MUla  and 
others  against  John  B.  Thomason,  Comptrol- 
ler, etc.  Decree  for  defendant,  and  conir 
plalnants  appeal.    AfBrmed. 

Dan  B.  McOugln  and  Jno.  M.  Gate,  both  of 
Nashville,  for  Athens  Hosiery  Mills. 

Frank  M.  Thompson,  of  Chattanooga,  and 
W.  H.  Swlggart,  Jr.,  of  Nashyille,  for  Thoma- 
son. 

McKINNBT,  J.  This  suit  involTes  the  con- 
stitutionality of  chapter  110  of  the  Acts  of 
1019,  known  as  the  Bureau  of  Workshop  and 
Fitctory  Inspection  Act 

It  Is  insisted  by  the  complainants  that  the 
act  violates  article  2,  |  17,  of  the  Constitu- 
tion, whidi  provides  tliat — 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title." 

Both  the  title  and  the  body  of  the  act  are 
lengthy,  and  we  wlU  not  here  copy  them  in 
fua 

Tbe  substance  of  the  title  might  be  said  to 
be  an  act  creating  a  bureau  of  workshop  and 
factory  Inspection,  appolnflng  officers  to  man- 
>  age  same,  and  defining  their  duties.  It  is  not 
necessary  that  those  duties  be  set  fortli  in 
detail  in  the  caption. 

Section  1  creates  a  bureau  of  workshop 
and  factory  Inspection  under  the  control  of 
the  chief  mine  inspector,  with  Its  office  in 
the  mining  department. 

Sections  2,  3,  and  4  provide  for  a  chief  in- 
spector, four  deputy  Inspectors,  a  clerk,  and 
stenographer,  divides  the  state  Into  districts, 
and  provides  that  each  Inspector  shall  be  as- 
signed to  a  certain  district. 

Section  S  Is  as  follows: 

"Be  it  further  enacted,  that  eadi  deputy  in- 
spector  of  workshops  ajod  factories  assigned 
to  a  district  for  the  inspectioii  of  workshops 
and  factories  therein  shall  carefully  inspect  the 
sanitary  conditions,  systems  of  sewerage,  sit- 
oation  and  condition  of  water  closets,  systems 
of  heating,  lighting  and  ventilating  rooms  where 
persons  are  employed  at  labor,  and  means  of 
exit  in  case  of  fire  or  other  disasters  within, 
or  connected  with,  such  workshops  and  fac- 
tories. They  shall  examine  the  belting,  shaft- 
ing, gearing,  elevators,  drains  and  machinery 
in  and  about  such  workshops  and  factories,  and 
see  that  they  are  not  so  located  as  to  be  dan- 
gerous to  employees  when  engaged  in  their 
ordinary  duties,  and  as  far  as  practicable,  se- 
curely guarded;  that  they  shall  see  that  each 
vat,  pan,  or  structure,  filled  with  molten  lead 
or  hot  Uqnor  is  surrounded  by  proper  safe- 
guards for  preventing  accident  or  injury  to 
persona  employed  at  or  near  them.  For  the 
purpose  of  inspection  or  examination  required 
of  them  by  law,  the  chief  inspector  of  work- 
shops and  factories,  and  each  deputy  inspector, 
at  reasonable  hours  may  enter  any  workshop 
or  fact<«7  in  the  stats." 


Section  6  provides: 

'That  the  inspector  shall  make  an  accurate 
record  of  all  examinatioiis  and  inspections  of 
the  workshops  and  factories  inspected  by  eadi, 
showing  the  date  inspected,  the  condition  in 
wlilch  such  workshops  or  factories  are  found, 
the  extent  to  which  laws  relating  thereto  are 
observed  or  violated,  the  progress  made  in  the 
improvement  of  the  workshops  and  factories, 
and  the  conditions  to  insure  the  preservation 
of  life  and  health  by  the  provisions  of  tins 
act  and  other  laws,  the  enforcement  of  Wliicb 
are  under  the  direction  of  the  bureau  of  work- 
shops and  factory  inspection,"  etc. 

Section  7  authorizes  tlie  Inspectors  to  ad- 
minister oaths,  etc. 
Section  8  Is  as  follows: 

"Be  it  further  enacted,  that  the  term  'woric- 
shops  and  factories'  as  used  in  this  act,  shall 
include  the  following:  Manufacturing,  mills, 
mechanical,  electrical,  mercantile,  art,  and  laun- 
dering establishments,  printing,  telegraph,  and 
telephone  oflSces;  department  stores,  or  any 
kind  of  establishment  wherein  labor  is  em- 
ployed or  machinery  used." 

Sections  9  to  16,  Inclusive^  it  Is  inststed, 

add  new  subjects  to  the  act;  hence  we  copy 
them  In  full,  as  follows: 

"See.  9.  Be  it  further  enacted,  that  every 
factory,  workshop,  association,  or  other  es- 
tablishment in  which  five  or  more  persons  are 
employed  shall  be  so  ventilated  while  work  is 
carried  on  therein  that  the  air  shall  not  become 
so  exhausted  as  to  become  injurious  to  the 
health  of  the  persons  employed  therein,  and 
shall  also  be  so  ventilated  as  to  render  harm- 
less, as  far  as  practicable,  all  gases,  vapors, 
dust  or  other  impurities  generated  in  the 
course  of  the  manufacturing  process  or  handi- 
craft carried  on  therein. 

"Sec.  10.  Be  it  further  enacted,  that  every 
factory,  workshop,  association,  or  other  estab- 
lishment whera  a  work  or  process  is  carried 
on  by  which  dust,  filaments  or  injurious  gases 
are  produced  or  generated,  that  are  liable  to  be 
inhaled  by  persons  employed  therein,  the  per- 
son, firm,  or  corporation  by  whose  authority 
the  said  work  or  process  is  carried  on  shall 
cause  to  be  provided  and  used  in  Mid  work- 
shop, factory  association  or  establishment,  ex- 
haust fans,  conveyors,  receptacles,  or  blowers 
with  pipes  and  hoods  extending  therefrom  to 
each  machine,  contrivance  or  apparatus  by 
which  dust,  filaments,  or  injurious  gases  are 
produced  or  generated;  or  provide  other  me- 
chanical means  to  be  maintained  for  the  pur- 
pose of  carrying  off  or  receiving  and  collecting 
such  dust,  filament,  devitalized  air,  or  other  im- 
purities as  may  be  detrimental  to  the  health 
of  those  in,  about,  or  in  connection  with  audi 
place  as  herein  mentioned.  Provided,  that  if 
natural  ventilation  sufficient  to  exclude  the 
harmful  elements  above  enumerated  be  pro- 
vided, the  requirement  of  this  section  shall 
have  been  complied  with  by  such  firm,  cor- 
poration, association  or  otiier  establishment  as 
herein  mentioned.  Said  fans,  blowers,  pipes 
and  hoods  shall  be  property  fitted  and  adjusted 
and  of  power  and  dimensions  sufficient  to  ef- 
fectually prevent  the  dust,  fflaments,  or  in- 
jurious gases  produced,  or  generated  by  said 
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Siachinea,  contrivances,  or  apparati  from  ea- 
caping  Into  the  atmosphere  of  the  room  or 
rooms  of  said  factory,  workshop  or  other  es- 
tablishment, where  persons  are  employed. 

"Sec.  11.  Be  it  further  enacted,  that  not  less 
than  two  hundred  and  fifty  (250)  cubic  feet  of 
air  space  shall  be  provided  for  each  employee 
or  operative  at  work  in  a  room  or  place  within 
the  meaning  of  this  act  between  the  hours  of 
six  o'clock  in  the  morning,  and  the  hours  of 
six  o'clock  in  the  evening,  and  not  less  than 
four,  hundred  (400)  cubic  feet  of  air  space 
for  each  person  so  employed  between  the  hours 
of  six  o'clock  in  the  evening  and  six  o'clock  in 
the  morning. 

"Sec.  12.  Be  it  further  enacted,  that  in  plac- 
es of  amusement  wherein  five  or  more  em- 
ployees are  engaged  in  duties  that  appertain 
thereto,  the  owners,  managers,  proprietors  or 
other  persons  in  charge,  shall  provide  that 
audi  places  shall  be  well  ventilated  and  that 
adequate  and  sufficient  fire,  protection  shall  be 
maintained  and  that  all  exit  doors  of  such 
amusement  places  shall  be  opened  outward, 
wherein  in  addition  to  the  said  five  employees 
fifty  or  more  patrons  might  be  congregated. 

"Sec.  13.  Be  it  further  enacted,  that  no  per- 
son sliall  hire,  employ,  or  contract  with  an- 
other to  manufacture,  alter,  repair  or  finish 
any  article  in  any  room,  apartment,  or  tene- 
ment, unless  said  room,  apartment  or  tene- 
ment, shall  be  well  lighted  and  ventilated  and 
shall  contain  at  least  five  hundred  (500)  cubic 
feet  of  air  space  for  every  person  working 
therein.  Provided,  that  where  children  nnder 
the  age  of  sixteen  years  live  in  such  room, 
apartment,  or  tenement,  they  shall  not  engage 
in  any  work  above  specified  without  first  ob- 
taining a  permit  so  to  do  from  the  bureau  of 
workshop  and  factory  inspection. 

"Sec.  14.  Be  it  further  enacted,  that  the 
chief  or  deputies  of  the  bureau  of  workshop 
and  factory  inspection  shall  have  authority  to 
ascertain  the  average  weekly  wages  of  all 
employees  other  than  officers,  and  that  the  fail- 
ure or  refusal  on  the  part  of  any  manager, 
owner,  foreman  or  other  person  in  charge  of 
any  industry  under  inspection  or  investigation 
to  furnish  such  Information  or  answer  any 
question  pertaining  to  any  inspection  or  inves- 
tigation, shall  constitute  a  violation  of  this  act, 
and  said  manager,  owner,  foreman  or  other 
person  found  guilty  thereof  shall  be  punished 
as  provided  for  herein. 

"Sec.  16.  Be  it  further  enacted,  that  any 
owner,  manager,  foreman,  or  other  person 
who  may  refuse,  fail  or  ne^ect  to  comply  with 
the  orders  issued  by  said  chief  or  deputies 
shall  be  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall  be  punished  fay  a  fine 
of  not  less  than  fifty  ($50.00)  dollars,  nor  more 
than  one  hundred  ($100.00)  dollars,  and  in  ad- 
dition thereto  a  fine  of  five  ($5.00)  dollars  for 
each  day  after  the  time  limit  elapsed  until 
said  order  is  carried  out  acceptably  to  said 
bureau  chief  or  said  deputies. 

"Any  fine  thus  imposed  shaU  through  the 
county  court  be  paid  to  the  state  treasurer  and 
be  credited  to  the  bureau  of  workshop  and  fac- 
tory inspection,  and  shall  be  used  in  paying 
the  incidental  expenses  of  said  bureau. 

"Sec.  16.  Be.  it  further  enacted,  that  no  per- 
son shall  remove  or  make  ineffective  any  safe- 
guard around  or  attached  to  any  machinery, 
rata,  pans  or  apparatus,  except  for  the  purpose 


of  making  repairs  thereon,  and  all  safeguards 
so  removed  shall  be  replaced  promptly.  Pro- 
vided, when  the  machine  or  any  part  thereof 
is  found  to  be  in  dangerous  condition  a  notice 
shall  be  attached  thereto,  and  such  notice 
shall  not  be  removed  until  the  machinery  is 
made  safe,  and  the  required  safeguards  are 
provided,  and  in  the  meantime  such  unguarded 
or  dangerous  machinery  shall  not  be  in  use." 

Secti<»i  17  la  as  foUows: 

"Be  it  further  enacted,  that  every  person, 
firm  or  corporation  operating  a  factory,  worii- 
sbop  or  other  establishment,  required  to  be 
inspected  under  the  provisions  of  this  act, 
where  there  is  installed  and  used  machinery,  or 
mechanical  devices  or  apparatus,  the  use  and 
operation  of  which  are  calculated  to  be  haz- 
ardous in  any  degree,  shall  pay  to  the  comp- 
troller of  the  state  of  Tennessee  for  the  use 
of  the  state,  an  inspection  fee  for  each  inspec- 
tion made  by  the  chief  inspector  of  workshops 
or  factories  or  any  of  his  deputies  according  to 
the  following  schedule: 

Industries  employing  not  less  than  S  nor 
more  than  i  persons |   I  M 

Ihdustrles  employing  not  less  than  10  nor 
more  than  24  persons T  EO 

tndustrles  employing  not  lass  than  X  nor 
more  than  49  persons IS  00 

Industries  employing  not  less  than  50  nor 
more  than  99  persons IS  00 

Industries  employing  not  less  than  100  nor 
mora  than  249  persons iS  00 

Industries  employing  not  less  than  260  nor 
moro  than  499  persons 60  00 

Indnstrlee  employing  not  less  than  BOO  nor 
more  than  999  persons 75  00 

Industries  employing  more  than  1,000  per- 
son*       100  00" 

Section  18  provides  that  not  more  than 
one  inspection  shall  be  paid  for  during  any 
one  year. 

Section  19  fixes  the  salaries  of  the  In- 
spectors. 

It  Is  unnecessary  to  refer  to  the  other  sec- 
tions. 

[1]  It  Is  the  duty  of  the  court.  In  the  in- 
terpretation of  statuses,  to  ascertain  and 
give  effect  to  the  legislative  Intent,  and  In 
order  to  arrive  at  this  purpose  the  court 
must  consider  the  act  as  a  whole. 

The  title  to  the  act  In  question  cannot  be 
said  to  be  in  any  sense  restrictive,  but  U 
broad  and  comprehensive,  creating  a  new  de- 
partment with  officers  to  conduct  it  and  re- 
ferring to  the  body  of  the  act  for  their  powers 
and  duties. 

Taking  the  act  as  a  whole.  It  Is  apparent 
that  the  Legislature  bad  in  mind  the  creation 
of  a  bureau  of  workshop  and  factory  inspec- 
ti<m  for  the  purpose  of  regulating  such  Insti- 
tutions as  fall  within  Its  purview,  looking  to 
the  preservatlcn  of  the  life  and  health  of 
those  employed  therein. 

With  this  object  In  view  said  bureau  was 
charged  with  the  duty  of  seeing  that  the 
premises  of  such  establishments  are  kept  In  a 
sanitary  condition ;  that  a  proper  sewerage 
system  is  maintained;  that  the  rooms  in 
which  the  work  Is  carried  on  are  properly 
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Article  2  of  section  28  of  the  Constltutloa 
Is  as  follows: 


heated,  lighted,  and  ventUated;  that  proper 
exits  in  case  of  fire  or  other  disasters  are 
provided;  that  the  machinery  is  not  so  lo- 
cated as  to  l>e  dangerous  to  employees  when 
engaged  In  their  ordinary  duties ;  that  certain 
safeguards  are  provided  for  the  prerentlon 
of  accidents,  etc. 

AU  of  tJtie  foregoing  provisions  are  contain- 
ed in  section  5,  and  undeniably  tend  to  pre- 
serve tbe  Uf6  and  health  of  the  employees. 
The  sections  complained  of  are,  in  the  main, 
ampllflcatlons  of  section  6.  Section  9  pro- 
vides for  proper  ventilation  to  avoid  injtiry 
to  healtli. 

It  Is  only  necessary  to  read  the  other  see- 
tions  comidained  of  to  see  that  they  faU 
wittiin  the  same  category. 

As  previously  stated,  the  pnrpose  of  the 
«itireactwasthepres^rvaUonof  the  life  and        u^,  demanded  of  complainants  a  fee  of 
health  of  the  large  body  of  onr  citizens  who  ^^^^  ^,^         ^^^  J^  Inspection.    The 

work   In  such  institutions    and  In  order  toj,^  demanded  Is  not  In  contravintton  of  the 
effectuate  that  Intention  the  department  of  |  ^„^^j^y^^^^  ^^^  j^^^^^ 

workshop  and  factory  Inspection  was  created, ' 
with  the  power  to  inspect  and  regulate  such 
institutions. 


"All  property  shall  be  taxed  according  to  its 
value,  that  value  to  be  ascertained  in  sncb 
manner  as  the  liegislatare  shall  direct,  so 
that  taxes  shall  be  equal  and  uniform  through- 
out the  state.  No  one  species  of  property  from 
which  a  tax  may  be  collected  shall  be  taxed 
higher  than  any  other  species  of  property  of 
the   same   value." 


This  contentloD  is  based  upon  the  allega- 
tions of  the  biU  that  an  inspector  for  this 
bureau  spent  less  than  two  hours  in  going 
over  and  inspecting  complainants'  plant,  and 
left  after  making  one  or  two  minor  recom- 
mendations for  safeguarding  the  employees 
in  the  plant,  and  that  thereafter  the  comp- 


The  act  in  question  is  a  police  regulation, 

I  enacted  for  the  preservation  of  the  life  and 

r«i  T^T  *  iw         ii  _  I  <.  J    «    ...  health  of  those  working  In  the  establishments 

.f?L.^?°!-°^^.!f*A°'"-°.^^?i^.^.°'_5r!  I  enumerated    therein.    The    Legislature    had 


in  any  sense  foreign  to  or  Incongruous  with  I  ^.  ^    ,„,,»*  •    *  tu         ^^  ..    m 

the  subject  of  the  act.  but  every  provision  Is*^^  ']«";"  'f'"*"  «»«  ^^""^J^ 
„„ — „_„  *„  ♦v.-  =„K4,v^     *n  ^  *!,»  ,„„„i,^  I  aWe  fees  for  the  pnrpose  of  provldini 


germane  to  the  subject  All  of  the  require- 
ments of  the  act,  whether  Incumbent  upon 
the  officers  or  the  employers,  are  related  and 
have  a  common  purpose,  viz.,  the  preserva- 
tion of  the  life  and  health  of  the  employees 
of  the  designated  Institutions. 

All  of  the  provisions  of  the  act  t^id  to  the 
same  end.  They  are  consistent  parts  of  one 
general  scheme.  Although  the  act  is  both 
civil  and  criminal  In  Its  nature,  yet  the  sub- 
ject of  legislation  Is  single,  and  it  is  not  there- 
fore invalid.  State  v.  Yardley,  95  Tenn.  657, 
82  S.  W.  481,  34  L.  R.  A.  666. 

We  are  therefore  of  the  opinion  that  the 


reason- 
purpose  of  providing  a  fund 
for  defraying  the  costs  of  maintaining  the 
bureau.  The  fact  that  a  surplus  remains 
after  Uie  payment  of  all  expenses  will  not- 
afCect  the  validity  of  the  act 

The  opinion  of  this  court  in  Blilnehart  v. 
State,  121  Tenn.  420,  117  S.  W.  608,  17  Ann. 
Cas.  254,  is  decisive  of  this  contention,  and 
we  make  reference  thereto  for  a  full  discus- 
sion of  this  question. 

The  complainants  undertake  to  differenti- 
ate that  case  from  this  one  upon  the  state- 
ment in  the  opinion  to  the  efTect  that  the  in- 
surance companies  would  be  benefited  by  the 


body  of  the  act  does  not  contain  two  sub- '  enforcement  of  the  act  involved.    Conceding 


Jects,  as  insisted  by  the  complainants,  and 
hence  same  does  not  violate  article  2,  i  17,  of 
the  C<»istitution. 

[3]  It  is  next  insisted  that  the  chancellor 
erred  in  not  holding  th^t  said  act  is  uncon- 
stitutional on  the  grounds  that  an  Inspection 
fee  which  is  many  times  the  cost  of  the  in- 
spection and  therefore  excessive,  and  which 
is  paid  into  the  state  treasury  and  provides 
revenue  for  general  state  purposes,  rmdera 
the  act  void,  in  that  It  is  In  contravention  of 


that  to  be  a  determinative  fact,  it  can  be 
stated  with  equal  confidence  that  the  insti- 
tutions affected  by  the  act  in  question  will 
be  benefited  by  its  enforcement  It  will 
avoid  accidents  and  delays,  will  Insure  better 
attendance  and  greater  eiflclKicy  03  the  part 
of  employees,  and,  having  a  modern  plant 
from  the  standpoint  of  safety  and  health, 
will  make  It  easier  to  secure  labor. 

[4]  Upon  the  whole,  we  find  no  constitu- 
tional objection  to  the  act    The  chancellor 


section  28  of  article  2  of  the  Constitution  of  i  held  the  act  to  be  constitutional,  and  his 
Tennessee,  as  to  uniformity  in  taxation.         I  decree  will  be  affirmed,  with  costs. 
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MOUNTAIN  WATER  CO.  v.  MAY. 

(Court   of  Appeals   of   Eentnck;.     Jane   14, 
1921.) 

Waters  aad  water  ooarses  <8=>20 1— Extension 
denied    oonsumer    irnder    olrcumstances    of 
hardship  to  company. 
Ordinarily  a  consumer  may  compel  a  water 
company  to  extend  its  mains  t6  any  part  of  the 
city  where  its  franchise  requires  it  to  operate, 
but  the  right  is  not  absolute,  and  may  be  denied 
where  the  demand  is   wholly  unreasonable  In 
view  of   the   hardships  and  disastrous   conse- 
quences which  would  follow,  as  where  the  com- 
pany's income  is   consnmed  in   the   operation 
and  maintenance  of  its  plant,  its  franchise  ex- 
pires in  about  two  years,  and  it  has  no  funds 
on  hand  with  which  to  make  the  extension. 

Appeal  from  Circnlt  Court,  Pike  County. 

Suit  by  Ik  J.  May  against  the  Mountain 
Water  Company,  ^om  Judgment  granting 
plaintiff  a  mandatory  injunction,  defoidant 
appeals.  Judgment  reversed,  and  cause  re- 
manded, with  directions  to  enter  Judgment  In 
conformity  with  the  (pinion. 

Auxler,  Harman  &  Frands,  of  PikeTllle, 
for  appellant 

Piddeslmer  &  Steele  and  Willis  Staton,  all 
of  PikeTllle^  tar  appellee. 

■  CLAY,  O.  On  the  application  of  U  3.  May, 
a  resident  of  Pikeville,  a  mandatory  injunc- 
tion was  granted  compelling  the  Mountain 
Water  Company  to  extend  its  pipe  line  from 
its  main  line  along  High  street  to  a  p<dnt 
oi^site  May's  residence,  for  the  purpose  of 
affording  him  the  necessary  water  connec- 
tion.   The  company  appeals. 

The  facta  are  as  follows: 

The  Mountain  Water  Company  is  operat- 
ing its  waterworks  system  in  Pikeville,  a 
city  of  the  fourth  class,  under  a  franchise 
which  became  etCective  August  20,  1908,  and 
expires  February  28,  1923.  After  providing 
that  the  water  pipes  should  be  placed  in  the 
center  of  the  streets,  alleys,  and  public  high- 
ways, the  franchise  contract  provides  as  fol- 
lows: 

"Sec.  6.  Said  water  works  and  sewerage  sys- 
tem shall  be  for  the  use  of  inhabitants  gener- 
ally, and  no  street  or  locality  shall  be  deprived 
of,  nor  discriminated  against,  in  the  use  there- 
of." 

High  street  was  not  opened  up  until  the 
year  1914,  and  there  are  only  ttiree  or 
four  residences  on  the  street  To  reach  the 
May  premises  it  will  be  necessary  for  the 
company  to  ext«id  its  main  for  a  distance 
of  726  feet  and  the  expense  wlU  amount  to 
about  $3,500.  If  the  relief  be  granted  In  this 
case,  the  residents  on  other  streets  are  pre- 
paring to  make  similar  demands,  and  to  meet 
these  demands  the  cost  of  material  alone  will 
be  about  $16,000.    When  the  extensions  are 


made,  the  inc(Hne  therefrom  will  be  wholly  In- 
sufficient to  pay  the  interest  on  the  expend* 
iture,  to  say  nothing  of  the  cost  of  mainte- 
nance. Furthermore,  the  company  has  an 
outstanding  Indebtedness  of  $7,500.  It  pays 
no  dividends,  and  its  entire  Income  Is  con- 
sumed in  the  <^>eration  and  maintenance  of 
Its  plant.  It  has  no  funds  on  hand  with 
which  to  make  the  extensions,  and,  in  view 
of  the  fact  that  its  franchise  expires  in  1923, 
it  is  unable  to  borrow  the  money.  If  com- 
pelled to  make  the  extensions,  the  company 
will  be  thrown  into  bankruptcy,  and  will  be 
unable  to  furnish  fire  protection  for  the  city, 
or  to  continue  the  service  to  those  who  are 
now  using  its  water. 

This  is  not  a  case  where  a  public  servloa 
commission  has  the  power  to  determine  when 
and  upon  what  terms  a  water  company  shall 
extend  its  mains  for  the  purpose  of  meeting 
the  demands  of  the  inhabitants  of  the  mu- 
nicipality. Nor  is  it  a  case  where  the  dty 
Itself,  if  engaged  In  famishing  water  to  Its 
inhaUtants,  and  therefore  exercises  a  goy* 
emmental  discretion  with  which  the  courts 
will  not  interfere.  Moore  v.  City  Council 
of  Harrodsburg,  105  S.  W.  926,  82  Ky.  Law 
Rep.  395;  Browne  t.  Bentonville,  94  Ark. 
80,  126  8.  W.  93;  Linck  v.  litchfleld,  31 
IlL,  App.  118;  Lawrence  r.  Richards,  111 
Me.  95,  88  Atl.  92,  47  L.  R.  A.  (N.  S.)  664. 
On  the  contrary,  it  is  a  case  where  an  in- 
deiJendent  corporation  exercises  a  franchise 
under  a  contract  providing  in  substance  that 
the  waterworks  shall  be  for  the  use  of  the 
inhabitants  generally,  and  that  no  street  or 
locality  shall  be  deprived  of  or  discriminated 
against  in  the  use  thereof.  Under  this  con- 
tract it  is  the  duty  of  the  water  company, 
as  new  streets  are  opened  within  the  limits 
of  the  city  as  they  existed  when  the  fran- 
chise was  granted,  and  residences  are  buOt 
thereon,  to  extend  its  mains  so  as  to  furnish 
the  occupants  of  such  residences  with  water. 
Ordinarily,  a  mandamus  or  mandatory  In- 
junction will  lie  at  the  Instance  of  a  con- 
sumer to  compel  a  water  company  to  extend 
Its  mains  to  any  part  of  the  dty  where  its 
franchise  requires  it  to  operate.  Topeka 
V.  Topeka  Water  Co.,  58  Kan.  348,  49  Pat 
79;  West  Hartford  v.  Board  of  Water 
Com'rs,  68  Conn.  323,  86  Atl.  786;  Both- 
well  V.  Consumers'  Co.,  13  Idaho,  568,  92 
Pac.  633,  24  L.  R.  A.  (N.  S.)  485 ;  Hatdi  v. 
Consumers'  Co.,  17  Idaho,  204,  104  Pac.  670, 
40  L.  B.  A.  (N.  S.)  263. 

The  right  to  such  relief,  however,  is  not 
absolute,  and  the  relief  may  be  denied  where 
the  demand  is  wholly  unreasonable,  in  view 
of  the  peculiar  hardships  and  disastrous  con- 
sequences that  would  follow.  Doubtless  the 
mere  fact  that  the  income  from  the  extoided 
service  would  not  compensate  the  company 
for  the  cost  of  the  extension  would  furnish 
no  cause. for  refusing  to  compel  the  service 
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required  by  the  contract,  if  Its  Income  were 
otherwise  sufficient,  and  the  rights  of  the 
public  would  not  be  injuriously  affected,  but 
the  circumstances  here  presented  do  not  stop 
there.  The  franchise  expires  in  about  two 
years.  The  company's  income  Is  consumed 
In  the  toleration  and  maintenance  of  the 
plant.  It  has  no  funds  on  hand  with  which 
to  make  the  extension,  and  Is  unable  to  bor- 
row the  money.  If  compelled  to  make  the 
extension,  the  company  will  be  thrown  Into 
bankruptcy,  and  will  be  unable  to  furnish 
fire  protection  for  the  city,  or  to  continue  the 
service  to  those  who  are  using  Its  water. 
It  is  clear,  therefore,  that  the  rights  of  the 
public  at  large  would  be  injuriously  affected 
if  the  relief  prayed  for  should  be  granted. 
In  our  opinitm,  the  case  is  one  where  the 
rights  of  the  few  should  gtve  way  to  the 
rights  of  the  many,  and,  in  the  circumstances, 
a  mandatory  injunction  will  not  lie  to  com- 
pel the  company  to  make  the  extension.  Pub- 
lic Serrlce  Ciommlssion  v.  Brooklyn,  etc..  Wa- 
ter Co.,  122  Md.  612,  90  AU.  89. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  in  conform- 
ity with  this  opinion. 


LOUISVILLE  GAS  &  ELECTRIC  CO.  «t  *L 

V.  CITY  OF  LOUISVILLE. 

* 

(Court  of  Appeals  of  Kentucky.    March  25, 
1921.    Rehearing  Denied  June  24,  1921.) 

1.  Limitation  of  actions  «=>95(l)— Cause  of 
aetion  on  gas  company  construction  bond 
aoomed  when  Insiiffloloncy  of  construction 
discovered. 

In  action  by  city  against  a  company  fur- 
nishing natural  gas  to  the  dty  and  its  inhab- 
itants and  against  the  Horety  on  the  bond  of 
the  gas  company,  Jield  that,  while  the  bond  was 
■  temporary  bond  intended  to  guarantee  the 
faithful  performance  of  the  contract  to  con- 
struct a  pipe  line  and  equipment  as  called  for 
in  the  gas  company's  franchise  contract,  yet, 
if  such  construction  was  not  done  within  the 
year  limited  by  the  contract  so  as  to  conform 
to  the  franchise  contract,  so  that,  by  such  fail- 
ure to  perform,  the  supply  of  gas  was  msufS- 
cient  or  the  pressure  too  low,  recovery  could 
be  had  by  the  city,  even  several  years  after 
the  year  for  such  construction,  if  the  failure 
to  perform  the  contract  was  not  sooner  dis- 
covered. 

2.  Gas  «s>9— Gas  company's  franchise  and 
oonstruotlon  bond  construed. 

Under  a  gas  company's  franchise  contract, 
obligating  it  to  construct  or  cause  to  be  con- 
structed a  pipe  line  or  lines  of  size  to  carry 
12,000,000  cubic  feet  of  gas  per  day  from  the 
most  available  source  of  supply  in  the  state 
of  West  Virginia  to  the  city  giving  the  fran- 
chise, and  to  complete  the  line  and  begin  to 
furnish  gas  within  a  year,  and  a  bond  guaran- 
teeing such  completion  held  that,  where  the 


work  was  promptly  begun  and  completed,  if 
completed  at  ail,  within  less  than  the  year 
stipulated,  there  could  be  no  recovery  by  the 
city  on  the  bond  unless  the  bond  was  breached 
by  the  gas  company's  failure  to  carry  the  pipe 
line  to  and  connect  it  with  the  then  most 
available  source  of  supply  of  natural  gas  in  the 
state  of  West  Virginia,  or  by  its  failure  to 
equip  the  pipe  line  with  such  machinery  as 
was  reasonably  necessary  to  drive  12,000,000 
cubic  feet  of  gas  in  cold  and  unfavorable 
weatiicr  through  the  pipes  to  the  city. 

3.  Gas  9=»&— Gas  company's  fraschlse  and  con* 
stniotlon  bolid  constrvsd. 

Under  a  franchise  contract  and  bond  re- 
quiring a  gas  company  to  build  or  cause  to  be 
built  a  pipe  line  of  certain  capacity  from  the 
most  available  source  of  supply  of  natural  gas 
in  the  state  of  West  Virginia  to  the  city  to  be 
supplied,  Aeld,  that,  the  gas  company  was  not 
required  itself  to  build  or  own  the  pipe  line, 
but  was  required  to  have  only  such  ownership 
or  control  over  the  line  for  the  life  of  the  fran- 
chise as  to  insure  a  compliance  with  its  terms, 
and  the  bond  would  not  be  breached  if  the  en- 
tire  line  were  constructed  or  owned  by  another 
if  the  gas  company  had  such  control  over  it 
as  would  enable  it  to  carry  out  its  franchise 
obligation. 

4.  Gas  9=»9— In  city's  suit  on  gas  company's 
oonstruotlon  bond,  answer  held  to  state  good 
defense. 

In  action  by  city  on  gas  company's  con- 
struction bond,  the  answer  alleging  the  fur- 
nishing of  a  continuous  pipe  line  to  supply  nat- 
nral  gas,  and  equipping  the  line  with  machinery 
to  drive  gas  through  it  in  cold  and  unfavorable 
weather,  held  not  demurrable. 

5.  Damages  4=>79(l)— Gas  company's  oos- 
structlon  bond  held  to  provide  liquidated  dam- 
ages, not  a  penalty. 

A  gas  company's  construction  bond  for 
$250,000  Md  to  provide  liquidated  damages 
and  not  a  penalty,  in  view  of  the  impossibility 
of  ascertaining  the  loss  or  damage  which  would 
be  sustained  by  the  city  from  a  failure  of  the 
gas  company  to  construct  adequate  facilities 
for  delivering  the  gas  contracted  for  by  its 
franchise  contract. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Acti<Mi  by  the  City  of  Louisville  against  the 
Ixniisvllle  Gas  Sc  Electric  Company  and  the 
National  Surety  Company.  From  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

Alex.  P.  Humphrey  and  Matt  (yDoherty, 
both  of  Louisville,  and  Cummins,  Rolmor, 
Flynn  Sc  McKenna,  of  Chicago,  111.,  for 
appellants. 

Jos.  S.  Lawton,  of  Louisville,  for  appd- 
lee. 

SAMPSON,  J.  This  cause  was  instituted 
by  the  city  of  Louisville  against  the  Louis- 
ville Gas  &  Electric  Company  and  the  Nation- 
al Surety  Company  to  recovei'  $250,000,  on  a 
bond  executed  by  the  gas  company  to  the  dty 
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under  secttoo  6  of  a  franchise  granted  by  the 
city  to  the  gas  company,  by  the  terms  of 
which  franchise  it  was  provided  that  the  gas 
company  Vshall  in  40  days  after  the  accept- 
ance of  the  bid  of  grantee  execute  a  bond  to 
the  dty  of  Louisville  with  good  and  sufficient 
surety,  to  be  approved  by  said  city,  in  the 
sum  of  $260,000,  conditioned  upon  the  car- 
rylng  out  of  the  provisions  of  this  section  of 
this  ordinance  as  to  the  beginning,  continu- 
ance, and  completion  of  the  laying  of  said 
pipe  line  and  beginning  to  furnish  natural  gas 
thereby."  This  ordinance  was  approved  by 
the  dty,  March  29,  1913,  and  created  a  fran- 
chise or  privilege  of  acquiring,  laying,  main- 
taining, and  operating  in  the  streets,  avenues, 
alleys,  and  public  ways  of  the  city  of  Louis- 
ville a  system  of  mains,  pipes,  and  appliances 
for  the  distribution  and  sale  of  natural  gas, 
manufactured  gas,  and  mixed  gas,  and  pro- 
viding for  the  sale  of  said  franchise;  The 
first  section  of  the  franchise  reads: 

"1.  There  is  hereby  created  the  fraschise  or 
privilege  of  acquiring,  laying,  maintaining  and 
operating  in  the  streets,  avenues,  alleys  and 
public  ways  of  the  city  of  LouisTille,  Kentucky, 
a  system  of  mains,  pipes,  fixtures  and  appli- 
ances for  the  distribution  and  sale  of  natural 
gas,  manufactured  gas  and  mixed  gas  for  heat- 
ing and  lighting  and  other  purposes." 

The  third  section  says: 

"The  grantee  shall  have  the  right,  privilege, 
permission,  authority,  and  franchise,  subject 
to  the  provisions  hereof  and  to  all  powers  re- 
served to  said  city,  to  acquire,  lay,  construct, 
maintain  and  operate  a  system  of  mains  and 
pipes,  in,  along,  through  and  under  the  streets, 
avenues,  alleys,  and  public  ways  within  the 
corporate  boundaries  of  the  city  of  Louisville 
as  they  now  exist  or  may  hereafter  be  extend- 
ed and  on  and  under  the  bridges  and  viaducts 
owned  and  controlled  by  said  city  fop  distrib- 
uting and  selling  natural,  manufactured  and 
mixed  gas." 

The  sixth  provision  of  the  franchise  reads 
as  follows: 

"Said  grantee,  his  successors  or  assigns,  shall 
within  sixty  (60)  days  after  the  acceptance  of 
this  ordinance  begin  and  continue  to  lay  a 
main  line  or  lines  of  pipe  or  cause  the  same  to 
be  done  from  the  most  available  source  of  sup- 
ply of  natural  gas  in  the  state  of  West  Vir- 
ginia to  the  city  of  Louisville,  which  said  main 
line  or  lines  shall  consist  of  continuous  piping 
and  be  a  piping  capable  of  withstanding  a  pres- 
sure of  three  hundred  and  fifty  (350)  pounds 
per  square  inch  and  be  of  a  size  having  a  ca- 
pacity for  supplying  twelve  million  (12,000,0(X)) 
cubic  feet  of  gas  per  day  to  said  dty  and  pro- 
vided with  all  necessary  equipment  to  supply 
the  capacity  aforesaid,  and  said  grantee  shall 
complete  said  line  or  lines  of  pipe  within  one 
year  from  the  passage  and  acceptance  of  this 
ordinance,  unless  prevented  from  so  doing  by 
the  delays  of  bona  fide  litigation  or  by  other 
cause  or  causes  beyond  the  control  of  the  gran- 
tee.  And  said  grantee  shall  immediately  there- 
after commence  to  supply  natural  gas  to  con- 
sumer up  to  the  capadty  aforesaid,  provided 


that  if  the  work  herein  authorised  be  ddi;« 
by  injunction,  bona  fide  Utigation  or  b;  otbn 
cause  or  causes  beyond  the  control  of  da 
grantee  such  delay  or  delays  shall  not  be  oe- 
sidered  in  estimating  the  time  witliin  TikA 
such  work  shall  be  commenced  and  eomplctel 
and  natural  gas  supplied.  Said  suppi;  ^ 
twelve  million  (12,000,000)  cubic  feet  per  &r 
shall  not  be  reduced  by  reason  of  any  <seaae- 
tions  with  said  pipe  line  being  made  betv<a 
the  dty  of  Louisville  and  the  source  of  sap^;. 
And  said  grantee,  his  successora  or  asspi. 
shall  in  forty  (40)  days  after  the  acceptana  si 
the  bid  of  grantee  execute  a  bond  to  the  d; 
of  LouisviUe  with  good  and  sufficient  soitn, 
to  be  approved  by  said  dty  in  the  anm  of  tn 
hundred  and  fifty  thousand  ($250,000)  doCia 
conditioned  upon  the  carrying  oat  of  the  pr^ 
visions  of  this  section  of  this  ordinance  si  a 
the  beginning,  continuance  and  completioD  rf 
the  laying  of  said  pipe  line  and  beginnini;  t> 
furnish  natural  gas  thereby  and  apon  said  <«:- 
ditions  being  fulfilled  said  bond  shall  termiEiti 
and  sureties  be  released,  and  said  bond  sbL 
be  given  as  additional  security  to  the  bond  pni- 
vided  for  in  section  7." 

This  section  of  the  frandilse  is  the  one  c- 
dcr  which  this  action  was  Instituted,  but  sec- 
tions 7  and  8,  which  we  here  copy,  will  aid  ii 
the  consideration  of  the  questions  involved: 

"Sec.  7.  The  grantee  shall,  within  forty  (40 1 
days  after  the  acceptance  of  the  bid  of  gmta 
execute  a  bond  to  the  dty  of  Louisville,  aid 
good  and  sufBcient  sureties  to  be  approved  br 
the  city,  in  the  sinn  of  fifty  thocasd 
($50,0(X»  dollars,  conditioned  npoir  the  farU- 
fnl  performance  and  discharge  of  aO  the  obli- 
gatipna  imposed  upon  the  grantee  by  this  oiii- 
uance,  including  the  obligations  imposed  by  lee- 
tion  6  hereof,  and  conditioned  that  the  gran- 
tee shall  restore  the  sidewalks  and  pavemesti 
and  all  public  ways  to  the  original  conditlos 
and  maintain  the  same  as  provided  in  aeews 
4,  and  shall  save  the  dty  harmless  from  i^ 
loss  and  damage  which  may  be  done  to  it) 
public  ways  or  other  property,  or  to  person 
or  property  of  individuals  by  the  conduct  tt 
the  grantee's  business,  or  arising  oat  of  the 
uses  and  privileges  herein  granted.  Said  bead 
shall  be  renewed  from  time  to  time  as  lad 
when  required  by  the  dty  of  Loniaville.  Siij 
bond  shall  further  be  conditioned  that  thf 
grantee  shall  defend  all  snits  and  pay  all  judg- 
ments against  the  dty  of  Louisville  and  hok 
the  city  free  from  all  liability  arising  out  af 
the  construction,  maintenance,  or  operation  o( 
the  grantee's  mains,  conduits,  or  other  ip- 
paratus  in  the  public  ways  of  the  dty  of  Louis- 
ville. 

"&  The  quality  of  natural  gas,  or  natenl 
and  manufactured  gas  to  be  furnished  aliall  be 
adequate  and  proper  for  the  uses  and  purpose* 
herein  named  and  shall  not  be  leas  than  sere: 
hundred  (700)  British  thermal  nnits  to  tk« 
cubic  feet  as  furnished  at  the  point  of  eci- 
sumption,  and  the  pressure  at  no  time  ^tiH 
be  less  than  three  ounces  nor  more  tiiis 
twelve  omices  to  the  square  inch  at  the  pcixt 
of  consumption,  and  these  facta  shall  be  ascer- 
■  tained  by  the  gas  inspector  provided  for  in  sec- 
tion 9  hereof,  and  in  case  the  quality  of  ^ 
furnished  shall  in  any  month  for  an  aggrejite 
I  period  of   seventy-two  hours  fall   below  said 
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tandard  of  seven  hundred  (700)  British  ther- 
mal units  to  the  cubic  toot  at  the  point  of  con- 
am  ptlon  then  the  bills  for  that  month  of  all 
onsumers  shall  be  reduced  directly  in  the  pro- 
lortion  that  the  average  number  of  British 
hermal  units  furnished  below  said  standard 
luring  any  such  period  of  seventy-two  hours, 
>r  any  period  said  gas  falls  below  said  standard 
ibove  said  period  of  seventy-two,  shall  bear 
;o  the  standard  of  seven  hundred  (700)  British 
thermal  units  established  herein,  and  if  the 
pressure  at  the  point  of  consumption  shall  in 
Bmy  month  for  an  aggregate  period  of  seventy- 
t'wo  hours  fall  below  said  standard  herein  fixed, 
then  all  bills  of  consumers  for  gas  furnished 
dvrinf  said  month  shall  be  discounted  10  per 
cent,  from  the  net  price  or  rate  provided,  and 
if  said  time  that  audi  natural  gaa  falls  below 
such  standard  in  such  month  exceeds  seventy- 
two  hours  then  said  bills  shall  be  discounted 
an  additional  10  per  cent,  for  each  additional 
seventy-two  hours  or  portion  tiiereof." 

Certain  provisions  of  section  12  of  the  or- 
dinance are  relied  upon  by  appellant  gas  com- 
pany and  others,  and  we  here  copy  so  much 
of  section  12  as  Is  pertinent  to  the  Issues: 

"12.  The    object   of    the    frandhiae  'hereby 
created  is  to  malM  available  for  the  people  at 
IjOuiBville  natural  gas  at  a  rate  commensurate 
with  the  cost  of  natural  gas  to  the  people  of 
other   cities  similarly  situated  and  below  the 
cost   of    manufactured   gas,    and   said   grantee 
shall  take  all  reasonable  precaution  and  meas- 
ures necessary  to  furnish  natural  gas  hereun- 
der, during  the  life  of  this  franchise,  but  in 
event  said  grantee  sluUl,  through  no  fault  of 
hia  own,  be  onable  to  supply  natural  gas  in  suf- 
ficient quantities  to  meet  the  demand  for  same, 
and  it  shall  become  necessary  to  use  a  material 
quantity  of  manufactured  gas,  the  grantee  shall 
give  written  notice  thereof  to  the  mayor,  the 
board  of  public  worlcs,  and  the  general  council 
and  thereupon  the  board  of  public  works  shall, 
by  experts  employed  by  it,  make  a  thorough 
investigation  of  all  the  facts  relating  to  the 
inability  of  the  grantee  to  supply  natural  gas 
and  also  of  all  the  facts  bearing  on  the  rea- 
sonableness  of  rates   for  natural   gas   mixed 
with  manufactured  gas,  or  for  manufactured 
gas,    and   in    making    said    investigation    said 
board  or  said -experts  shall  have  the  right  to 
examine  the  plant,  business,  books  and  records 
of  said  grantee  and  said  board  of  public  works 
shall,  after  a  full  hearing  of  the  grantee,  find 
whether  or  not  said  grantee's  claim  that  be  is 
unable  to  supply  natural  gas  is  well  founded, 
and   shall  report  said   finding  to  the  general 
council  and  also  report  all  the  facts  which  it 
has  ascertained  by  said  investigation,  and  the 
general  council  shall  after  considering  said  re- 
port and  taking  into  consideration  all  the  con- 
ditions surrounding  the  furnishing  of  said  nat- 
ural gas  mixed  with  manufactured  gas,  or  man- 
ufactured gas  fix  reasonable  rates  to  be  charg- 
ed therefor  in  the  event  It  shall  find  that  said 
grantee  is  unable  to  furnish  natural  gas  in  suf- 
ficient quantities  as  required  by  the  franchise." 

In  executing  the  bond  required  under  sec- 
tion 6,  above  quoted,  the  National  Surety 
Company  became  surety  and  co-obligor  of  the 
gas  company,  and  is  therefore  made  a  party 
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defendant     This   bond   for   $250,000  is 
one  sued  on,  and  reads  as  follows: 

"Know  all  men  by  these  presents  that  the 
undersigned,  Louisvffle  Gas  &  Electric  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Kentucky  (hereinafter  called 
the  Gas  &  Electric  Company),  as  principal, 
and  National  Surety  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  New 
Vork,  as  surety,  parties  of  the  first  part,  and 
the  dty  of  Louisville  (hereinafter  called  the 
city),  party  of  the  second  part,  witnesses  that 
the  said  first  parties  are  held  and  bound  unto 
the  city  in  the  full  sum  of  two  hundred  and 
fifty  thousand  ($260,000)  dollars,  payment 
whereof  well  and  truly  to  l>e  made,  the  said 
first  parties  do  hereby  bind  themselves,  their 
successors  and  assign^,  firmly  by  these  pres- 
ents, as  witness  the  bands  and  seals  of  the 
first  parties  hereunto  affixed  this  July  8,  1913. 

"The  condition  of  the  above  obligation  is  such 
that,  whereas  the  dty,  by  an  ordinance  approv- 
ed March  29,  1913,  created  and  provided  for 
the  sale  of  a  franchise  or  privilege  of  acquiring, 
laying,  maintaining,  and  operating  in  the 
streets,  avenues,  alleys,  and  pablie  ways  of 
the  city  of  Louisville,  Kentucky,  a  system  of 
mains,  pipes,  and  appliances  for  the  distribu- 
tion and  the  sale  of  natural  gas,  manufactured 
gas,  and  mixed  gas,  and  the  sale  of  said  fran- 
chise as  therein  provided  was  thereafter  duly 
made,  and  the  Louisville  Gas  Company  be- 
came the  bidder  at  said  sale,  and  its  bid  was 
accepted  by  the  general  council  of  the  dty  of 
Louisville,  and  payment  was  made  by .  the 
Louisville  Gas  Company  of  the  purchase  price 
of  said  franchise,  and  since  that  date  thft 
Louisville  Gas  Company  has  by  agreement  of 
consolidation  with  sundry  other  companies, 
formed  the  Gas  &  Electric  Cdmpany,  one  of 
the  parties  of  the  first  part,  and  by  said  agree- 
ment of  consolidation  said  frandiise  has  passed 
to  said  Gas  &  Ellectric  Company: 

"Now,  if  the  Gas  &  Electric  Company  shall 
carry  out  the  provisions  of  section  6  of  said 
ordinance  as  to  the  beginning,  continuance,  and 
completion  of  the  laying  of  the  pipe  line  there', 
in  described  and  the  beginning  to  furnish  natu- 
ral gas  thereby,  the  said  pipe  line  to  be  a  main 
line  or  lines  of  continuous  piping  from  the  most 
available  source  of  supply  of  natural  gas  in 
the  state  of  West  Virginia  to  the  city  of  Louis- 
ville and  capable  of  withstanding  a  pressure 
of  three  hundred  and  fifty  (350)  pounds  per 
square  inch  and  to  be  of  a  size  having  a  capac- 
ity for  supplying  twelve  million  (12,000,000) 
cubic  feet  of  gas  per  day  to  said  city,  and  pro- 
vided with  all  necessary  equipment  to  supply 
the  capadty  aforesaid,  thea  this  obligation 
shall  be  void;  otherwise  in  fall  force  and 
virtue." 

The  petition  admits  that  the  gas  company 
within  60  days  after  it  acquired  the  franchise 
In  July,  1013,  commenced  to  put  ddwn  a  12- 
incb  line  of  pipe  from  Louisville  to  Inez,  Ky., 
a  distance  of  about  180  miles,  which  reaches 
within  about  4  miles  of  the  West  Virginia 
border,  but  it  avers  that  the  gas  company  did 
not  lay  down  a  line  of  pipe  in  accordance 
with  section  6  of  said  fran<d>ise  and  the  tenns 
of  the  bond  sued  dn. 
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The  alleged  breaches  of  the  bond  are  brief- 
ly the  follovrlng: 

(1)  The  defendant  never  laid  a  main  or  any 
line  or  lines  of  pipe,  or  caused  the  same  to  be 
done,  from  the  most  available  source  of  sup- 
ply  of  natural  gas  In  the  stat^  of  West  Vir- 
ginia to  the  city  of  Louisville. 

(2)  That  the  line  laid  down  by  defendant 
company  did  not  and  does  not  constitute  a 
continuous  piping  provided  with  all  necessary 
or  sufficient  equipment  required  to  supply  a 
capacity  of  12,000,000  cubic  feet  of  gas  per 
day  to  said  city,  and  it  is  further  alleged  that 
defendant  did  not  immediately  after  the  com- 
pletion of  said  line  commence  to  supply  natu- 
ral gas  to  consumers  in  the  dty  of  Louisville 
up  to  12,000,000  cubic  feet  of  natural  gas  per 
day,  and  never  has  supplied  12,000,000  cubic 
feet  of  natural  gas  to  Its  consumers  in  said 
eity,  although  Its  consumers  and  customers  in 
said  city  have  often  demanded  said  amoimt 
of  gas  for  their  use. 

(S)  l%at  defendant  made  connection  with 
other  pipe  lines  between  the  source  of  supply 
in  West  Virginia  and  the  dty  of  Louisville, 
and  thus  reduced  its  ability  to  supply  12,000,- 
000  cubic  feet  of  gas  per  day,  as  per  its  con- 
tract and  bond. 

(4)  That  defendant  knew  and  had  full  op- 
portunity to  know  when  it  laid  down  Its  pipe 
line  that  it  was  connecting  with  a  fleld  of 
supply  of  natural  gas  in  West  Virginia  \vhich 
was  deficient  and  inadequate  as  a  source  of 
supply  to  enable  it  to  perform  and  carry  oat 
its  obligations  and  the  obligaticHis  of  said 
bond. 

(5)  That  the  defendant  company  never 
owned  and  does  not  now  own  any  gas  fields 
or  wells,  pipe  lines,  or  equipments  In  West 
Virginia  for  producing  and  supplying  natu- 
ral gas,  but  is  merely  transmitting  and  dis- 
tributing gas  which  It  purchased  under  a  con- 
tract from  the  United  Fuel  Gas  Company,  a 
corporation  operating  in  West  Virginia. 

(6)  That  by  the  terms  of  the  contract 
V7hidi  the  defendant  gas  company  made  with 
the  United  Fuel  Gas  Company  of  West  Vir- 
ginia to  which  the  city  of  Iiouisvllle  was  not 
a  party,  it  Is  provided  that  the  city  of  Louis- 
ville shall  only  have  the  surplus  supply  of 
gas  which  the  United  Fuel  Gas  Company 
may  have  or  acquire  from  its  several  sourc- 
es after  It  has  supplied  certain  other  con- 
sumeris,  as  follows:  (a)  The  quantities  of 
natural  gas  then  deliverable  to  the  Columbia 
Gas  and  Electric  Company;  (b)  the  quanti- 
ties of  natural  gas  necessary  to  supply  at 
any  and  all  times  to  the  distributing  com- 
pany in  the  town  of  Portsmouth,  Ohio;  (c) 
such  quantities  not  exceeding  the  capacity 
of  an  18-inch  pipe  line  as  United  Company 
shall  then  be  delivering  to  the  United  Fuel 
Company;  (d)  such  quantities  not  exceed- 
ing the  capacity  of  an  18-lnch  pipe  line  as 
United  Company  shall  then  be  delivering  to 
the  Hope  Natural  Gas  Company;  (e)  such 


quantities  not  exceeding  the  capacity  of  a 
10-inch  pipe  line  as  United  Company  shall 
then  be  delivering  to  the  Central  Kentucky 
Natural  Gas  Company. 

The  petition  further  alleges  that  the  lino 
of  pipe  from  Louisville  to  Inez,  Ky.,  was  con- 
nected at  the  latter  point  with  a  le-incb  pipe 
line  belonging  to  the  United  Fiiel  Supply 
Company,  and  with  a  10-lnch  pipe  line  run- 
ning to  Lexington  and  other  Central  Ken- 
tucky cities  and  towns,  and  this  16-lnch  line 
of  the  United  Company  was  Intended  to  sup- 
ply gas  to  both  the  12-inch  Louisville  line 
and  the  10-lnch  Lexington  and  Central  Ken- 
tucky lines,  but  this  10-inch  Lexington  and 
Central  Kentucky  line  had  a  prior  contract 
with  the  United  Fuel  Gas  Company  for  a 
large  supply  of  gas,  and  this  quantity,  ac- 
cording to  the  contract  referred  to,  was  re- 
quired for  supply  to  Lexington  and  other 
Central  Kentucky  towns  before  the  dty  of 
Louisville  was  entitled  to  take  any  part  of 
the  gas  carried  in  the  16-lnch  pipe  line  from 
West  Virginia  to  Inez,  Ky.,  and  was  further 
reduced  by  other  pipe  lines  carrying  gas  to 
other  consumers  which  consumers  had  pri- 
ority rights  In  the  gas  over  the  dty  of  Louis- 
vUle. 

The  original  answer  of  the  defendant  gas 
company  Is  In  five  paragraphs,  the  first  r' 
which  Is  a  traverse  with  reservations  and 
admissions.  For  Instance,  the  first  para- 
graph denies  that  "It  did  not  lay  down  said 
pipe  line  In  accordance  with  section  6  of 
said  franchise  and  In  accordance  with  said 
bond;  •  •  •  denies  that  said  defendant 
has  not  fulfilled  the  conditions  of  said  bond 
and  said  section  6  of  said  franchise,  or  that 
It  has  violated  said  conditions,  ~  or  any  of 
them,  or  that  it  has  never  at  any  time  car- 
ried out  the  provision  of  said  section  6  of 
said  franchise,  or  the  provisions  of  said 
bond  In  any  of  the  particulars  In  the  peti- 
tion nanfed,"  but  It  admits  that  "It  is  true 
that  the  Louisville  Gas  &  Electric  Company 
has  never  owned  nor  does  It  now  own  any 
gas  fields,  gas  wells,  or  equipments  In  West 
Virginia  for  produdng  or  supplying  natural 
gas,"  but  they  deny  that  said  defendant  Is 
merely  a  transmitting  or  distributing  com- 
pany.   The  answer  further  says: 

"It  is  true  that  the  defendant  gets  Its  supply 
of  natural  gas  from  West  Virginia  under  a  con- 
tract with  the  United  Fael  Gas  Company,  a 
copy  of  which  is  tiled  with  the  petition.  De- 
fendant says  It  is  true  that  the  Louisville  pipe 
line  is  connected  at  Inez,  Ky.,  with  a  16-bidl 
pipe  line  belonging  to  the  United  Fael  Gas 
Company,  and  not  with  the  Fuel  Supply  Com- 
pany named  in  the  petition." 

It  Is  also  alleged  that  a  10-lndi  pipe  line 
running  to  Lexington,  Ky.,  had  theretofore 
been  connected  at  Inez  with  said  16-lnch 
pipe  line,  bat  they  deny  that  said  connection 
was  made  at  the  same  point  or  place  that 
the  Louisville  line  was  connected.    They  say 
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it  is  true  tliat  the  said  16-lnch  pipe  line  of 
the  United  Fuel  Gas  Company  runs  from 
Inez  Into  the  state  of  Kentucky,  and  to  a 
point  in  West  Virginia  called  Kermit,  and 
at  said  point  connected  with  other  mains  and 
pU)e  lines  of  the  United  Fuel  Gas  OcHupony 
running  to  various  gas  fields  in  West  Vir- 
ginia. 

The  traverse  also  admits  that  small  quan- 
tities of  gas  have  been  sold  by  the  gas  com- 
pany from  its  line  between  its  source  of  sup- 
ply and  the  city  of  Louisville,  and  it  admits 
that  it  furnished  an  inferior  grade  of  nat- 
ural gas  from  Meade  county,  Ky.,  to  Its  cus- 
tomers in  LoulsvUle.  There  are  other  ad- 
'mis^ons  in  the  first  paragraph  of  the  an- 
swer. 

The  second  and  tliird  paragraphs  of  the 
answer  plead  in  bar  of  the  maintenance  of 
the  present  action  two  other  actions  by  the 
dly  of  lioulsvllle  against  the  Louisville  Gas 
&  Electric  Company,  but  these  two  para- 
graphs have  been  abandoned  by  the  defend- 
ant and  need  not  further  be  noticed. 

The  fourth  paragraph  of  the  answer 
pleads  an  estoppel.  In  fact,  a  large  part  of 
the  allegations  of  tills  paragraph  read  like 
a  counterclaim,  for  it  is  averred  tliat  the  gas 
company  very  generously  bid  In  the  fran- 
chise and  paid  $25,000  for  it,  and  then  put 
In  a  pipe  line  with  a  capacity  of  14,000,000 
cubic  feet  of  gas  per  day,  whereas  they  were 
only  required  to  put  in  one  of  a  capacity  to 
carry  12,000,000  cubic  feet;  that  said  pipe 
line  was  of  a  strength  to  resist  a  pressure 
of  400  pounds  per  square  inch,  when  the 
contract  only  required  them  to  put  in  a  pipe 
o{  the  strength  of  350  pounds  to  the  square 
Inch ;  that  the  gas  company  had  a  year  from 
July  1,  1913,  in  which  to  complete  its  line 
and  l)egln  to  furnish  gas  to  the  city  of  Lou- 
isville, but  It  made  many  sacrifices  in  order 
to  sooner  complete  the  line  and  to  begin  to 
fumisl)  gas  at  an  earlier  date,  and  thus 
saved  to  the  inhabitants  of  Louisville  at 
least  $100,000,  which  they  would  have  paid 
for  artificial  gas  in  excess  of  the  price  paid 
for  the  natural  gas.  It  also  avers  that  it 
sustained  certain  losses  by  reason  of  its  hur- 
ried construction  of  the  pipe  line. 

It  then  avers  that,  while  it  did  allow  cer- 
tain landowners  along  the  line  of  its  pipe 
from  whom  the  company  had  to  obtain  a 
right  of  way,  the  privilege  of  tapping  Its 
main  line  and  thtis  obtain  a  supply  of  gas 
suited  to  their  needs,  it  Insists  that  the 
quantity  thus  taken  was  and  is  negligible 
and  would  not  in  any  event  exceed  2  per 
cent,  of  the  total  supply  of  gas  carried  by 
the  pipe.  It  next  avers  that  the  contract 
which  it  made  with  the  United  Fuel  Gas 
Company  of  West  Virginia,  whereby  the  lat- 
ter company  was  to  furnish  the  gas  to  be 
carried  to  and  sold  in  Louisville,  was  nec- 
essarily made  subject  to  the  contracts  made 
by  the  United  Fuel  Gas  Company  with  other 
231  S.W.-68 


concerns  previous  to  the  date  of  the  contract 
made  for  the  Louisville  supply,  and  was  the 
best  oraitract  obtainable  at  that  time,  and 
was  subject  to  the  priority  rights  of  all  the 
older  bontracts  for  gas  supplying  Cincinnati, 
Cleveland,  Columbus,  Portsmouth,  and  other 
cities,  and  It  avers  that  this  contract  was 
made  by  it  with  the  knowledge  and  consent 
of  the  city  of  Louisville,  that  the  city  of 
Louisville  knew  of  the  capacity  and  avail- 
ability of  the  said  gas  field  at;  the  time  it 
entered  into  the  contract  with  the  gas  com- 
pany, and  further  that  the  said  city  knew  of 
the  purpose  and  intention  of  the  gas  com- 
pany to  enter  into  said  contract  with  the 
United  Fuel  Company  of  West  Virginia,  and 
it  pleads  and  relies  upon  these  facts  as  an 
estoppel  against  the  dty  and  its  right  to 
recover  because  the  pipe  line  constructed  by 
the  gas  company  did  not  reach  the  most 
available  source  of  suiH^ly  of  natural  gas  in 
the  state  of  West  Virginia,  and  as  an  estop- 
pel to  the  city  to  complain  of  the  nature  and 
character  of  contract  which  the  gas  company 
made  with  the  United  Gas  Company  of  West 
Virginia. 

The  fifth  paragraph  of  the  answer  sets 
forth  section  12  of  the  ordinance  and  prints 
in  black  letters  that  part  thereof  which  says 
that  the  grantee  (the  gas  C(xnpany)  "shall 
take  all  reasonable  precaution  and  measures 
necessary  to  furnish  natural  gas"  to  the  city 
of  Louisville.  It  then  avers  that  the  winter 
of  1917-18  was  unusually  cold,  and  that  up 
to  that  time  It  had  supplied  the  city  of  Lou- 
isville with  ample  gas,  sometimes  a  greater 
quantity  than  12,000,000  cubic  feet  per  day, 
and  owing  to  the  extreme  weather  during  the 
winter  1917-18,  and  the  further  fact. that 
coal  was  high  and  the  factories  in  the  cities 
of  Columbus,  Portsmouth,  Toledo,  Cincinna- 
ti, and  other  cities  used  gas  instead  of  coal 
in  their  work  on  war  orders  for  the  United 
States  government,  the  supply  of  natural 
gas  from  the  West  Virginia  field  was  deplet- 
ed, and  the  gas  company  was  unable  to  sup- 
ply, for  only  a  few  days,  the  demands  for 
the  city  of  Louisville  under  its  contract  in 
accordance  with  its  charter  provisions.  It 
further  says  that,  while  its  line  "was  of  suffi- 
cient capacity  and  thoroughly  equipped  with 
all  appliances  necessary  to  supply  the  dty  of 
Louisville  with  12,000,000  cubic  feet  of  gas 
per  day  when  this  extreme  weather  in  the 
winter  of  1917-18  came  on,  it  found  for  the 
first  time  that  It  needed  compressors  to  force 
the  gas  through  the  pipe  lines  to  the  dty, 
and  that  it  Immediately  called  upon  the 
United  Fuel  Gas  Company  of  West  Virginia 
to  provide  and  install  compressors  for  the 
purpose,  and  that  the  said  United  Gas  Com- 
pany did  Immediately  place  an  order  with 
a  competent  and  Responsible  manufacturing 
establishment  for  new  and  additional  gas- 
compressing  machines  which  it  contracted  to 
bare  installed  in  operation  at  a  given  date; 
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that  the  manufacturers  entered  upon  the 
I>erformanoe  of  the  contract  to  make  and  in- 
stall the  compressing  machinery,  but  before 
^ald  contract  was  or  could  be  compiled  with 
the  War  Department  of  the  United  States 
government,  acting  under  and  in  pursuance 
of  the  powers  vested  in  it  by  the  Constitu- 
tion and  laws  of  the  United  States,  issued  a 
priority  order  to  the  said  manufacturer  by 
which  It  was  compelled  to  suspend  the  fur- 
ther execution  of  the  said  contract  with  the 
said  United  Fuel  Gas  Company  and  to  ex- 
ecute instead  certain  other  orders  for  the 
United  States  government  given  priority 
thereto,  and  the  gas  company  pleads  and 
relies  upon  its  Inability,  owing  to  the  gov- 
ernment priority  order,  to  get  said  compres- 
sors, as  a  defense  to  the  claim  of  the  city  in 
this  action. 

The  fourth  paragraph  of  the  answer  was 
amended,  but  the  amendment  only  set  out 
with  greater  particularity  the  t&cta  upon 
which  the  gas  company  relied  as  an  estoppel 
In  the  original  answer. 

A  general  demurrer  was  filed  to  the  an- 
swer as  amended,  and  in  sustaining  this 
general  demurrer  the  court  delivered  an  ex- 
haustive and  able  opinion,  covering  more 
than  40  printed  pages  In  the  record. 

A  second  amended  answer  was  then  filed 
by  the  gas  company  to  which  a  general  de- 
murrer was  also  sustained  by  the  court,  and 
another  opinion  delivered  dealing  in  large 
part  with  the  same  questions  discussed  in 
his  first  opinion. 

A  third  amended  answer  was  then  filed 
and  a  general  demurrer  was  Interposed'  to 
the  answer  as  amended  for  the  third  time 
and  -again  sustained,  and  an  opinion  deliv- 
ered by  thcleamed  circuit  Judge. 

The  dty  then  moved  the  court  for  a  Judg- 
ment on  the  pleadings,  to  which  the  defend- 
ant gas  company  objected,  and  the  motion 
being  submitted,  and  the  gas  company  de- 
clining to  further  plead.  Its  objection  to  the 
submission  on  the  motion  for  a  Judgment  on 
the  pleading  was  overruled,  and  the  motion 
sustained,  whereupon  it  was  adjudged  by  the 
court  that  the  plaintiff,  dty  of  Louisville, 
recover  of  the  defendants,  Louisville  Gas  & 
Electric  Company  and  the  National  Surety 
Company,  the  sum  of  $250,000,  with  inter- 
est, etc.  From  this  Judgment  the  gas  com- 
pany and  surety  company  appeal. 

The  appellants  make  the  following  contri- 
tions: 

(1)  The  trial  court  construed  the  ordinance 
as  requiring  the  gas  company  not  only  to  be- 
gin to  furnish  12,000,000  feet  of  gas  per 
day  as  demanded,  within  one  year  after  the 
purchase  of  the  franchise,  but  that  there 
was  a  continuing  contract  to  furnish  this 
quantity  during  the  whole  20  years  of  the 
franchise. 

(2)  That  this  obligation  upon  the  part  of 


the  gas  company  was  Included  in  and  se- 
cured by  the  terma  of  the  bond  sued  on. 

(S)  That  the  foUowing  language  in  seo 
tlon  6 : 

"Said  supply  of  twelve  million  (12,000,000) 
cubic  feet  per  day  shall  not  be  reduced  by  rea- 
son of  any  connections  with  said  pipe  line 
being  made  between  the  dty  of  LouisvUle  and 
the  source  of  supply" 

— was  a  hard  and  fast  inhibition  against  the 
gas  company's  making  such  connections,  and 
not  an  inhibition  limited  to  such  a  connec- 
tion as  would  reduce  the  amount  of  gas  that 
should  be  furnished  the  dty  below  12,000,000 
feet  of  gas  per  day. 

(4)  That  this  inhibition  against  the  mak-' 
ing  of  such  connections  was  included  within 
the  terms  of  the  bond. 

®  That,  although  the  gas  company  did 
complete  its  pipe  line  in  strict  conformity  to 
the  terms  of  section  6,  and  did  begin  to  fur- 
nish gas  to  the  extent  of  12,000,000  feet  a 
day  as  demanded,  within  a  year  subsequent 
to  its  purchase  of  the  franchise,  and  con- 
tinued so  to  do  down  to  December,  1917  (ex- 
cept for  40  hours  In  February,  1917),  yet  its 
failure  to  furnish  the  12,000,000  feet  of  gas 
per  day  during  the  winter  of  1917-18,  con- 
nected with  the  character  of  contract  which 
it  made  with  the  United  Fuel  Gas  Company 
of  West  Virginia,  constituted  a  breach  of 
section  6  of  the  franchise  ordinance,  and  of 
the  terms  of  the  bond. 

The  brief  of  appellant  then  argues  the 
same  contentions  as  follows : 

(1)  So  far  as  concerns  an  obligation  on 
the  part  of  the  gas  company  to  furnish  the 
12,000,000  feet  of  gas  per  day  during  the 
life  of  the  franchise,  we  have  this  to  say: 
That  we  have  been  utterly  unable  to  find 
ftny  language  In  any  part  of  this  franchise 
ordinance  that  requires  this,  and  have  ap- 
plied in  vain  to  the  court  and  counsel  to 
point  out  any  such  language.  The  most 
that  can  be  said  is  that  under  section  12  of 
the  ordinance  it  iB  provided  as  follows: 

"The  object  of  the  frandiise  hereby  created 
is  to  make  available  for  the  people  of  Louis- 
ville natural  gas,  at  a  rate  commensurate  with 
the  cost  of  natural  gas  to  the  people  of  other 
dties  similarly  situated,  and  below  the  cost 
of  manufactured  gag,  and  said  grantee  shall 
take  all  reasonable  precantioos  and  measures 
necessary  to  furnish  natural  gas  hereunder  dur- 
ing the  life  of  this  franchise." 

This  section  goes  on  to  provide  that,  if  the 
gas  company  finds  that  through  no  fault  of 
Its  own  It  Is  unable  to  sni^ly  natural  gas 
In  suffldent  quantities  to  meet  the  demand 
for  the  same,  it  shall  give  a  certain  notice 
to  the  board  of  public  works  of  the  dty  of 
Ix>uisville  of  that  fact. 

(2)  There  is  absolutely  no  language  what- 
soever in  the  bond  imposing  any  such  obli- 
gation.    On  the  contrary,  the  bond  speak* 
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of  "beginning  to  furnish  natural  gas  there- 
by," Tiz.  by  the  conlpletlon  of  the  pipe  line, 
and  says  nothing  whatever  In  reference  to 
any  obligation  to  continue  to  famish  the 
gas  during  the  currency  of  the  franchiee. 

(3)  and  (4)  There  U  absolutely  nothing 
contained  in  the  language  of  the  bond  to  the 
eitect  that  the  gas  company  will  not  make 
connectiona  with  its  line  for  the  purpose  of 
supplying  other  people  or  other  communitieB 
with  gas  through  its  pipe  line.  However 
this  clause  In  regard  to  making  connections 
shall  be  construed,  whether  as  an  absolute 
inhibititm  of  making  any  connecUon,  or  sim- 
ply an  Inhibition  against  making  a  connec- 
tion, which  will  prevent  the  proper  supply 
to  the  city  of  Louisville,  there  is  absolutely 
nothing  in  the  terms  of  the  bond  that  con- 
cerns this  matter  in  one  way  or  the  other. 
And  Just  here  we  may  suggest  this:  Sup- 
I>08e  five  years  after  this  pipe  line  had  been 
laid  the  gas  company  had  made  such  a  con- 
nection ooold  it  possibly  be  said  that  this 
involved  a  breach  of  this  particular  Ixmd? 

(S)  Again  we  must  consid»,  in  this  solu- 
tion of  this  case,  whether  a  failure  of  gas 
supply  four  years  and  more  after  the  com- 
pletion of  the  pipe  line  can  be  taken  as  a 
breach  of  the  bond  sued  on. 

In  determining  the  question  now  before 
the  court,  it  must  be  always  carefully  kept 
in  mind  that  by  the  terms  of  section  6  of 
the  ordinance  the  bond  therein  provided  for 
was  expressly  declared  to  be  a  temporary 
bond;  that  is  to  say,  the  condoslon  of  sec- 
tion 6  provides: 

"And  upon  said  conditions  being  fnlfllled  said 
bond  shall  terminate  and  said  sureties  be  re- 
leased." 

To  the  for^^>ing  arguments  the  app^ee 
city  says : 

(1)  That  the  basic  reasons  for  violations 
of  the  bond  were  the  limitations  placed  in 
appellant's  contract  with  United  Company 
and  agreed  to  by  appellant  before  appellant 
completed  its  line,  together  with  the  con- 
nections to  its  line  whereby  a  supply  of  12,- 
000,000  cubic  feet  to  Louisville  was  reduced, 
which  contract  and  connections  vested  said 
United  Company  with  the  right  and  power 
from  the  very  beginning  to  shut  off  the  gas 
to  .Louisville  whenever  the  contingencies 
referred  to  in  said  contract  between  United 
Oompany  and  appellant  might  aris&  Said 
contract  rendered  appellant  company  power- 
less to  control  the  supply  of  gas  necessary  to 
fulfill  Its  franchise  obligations  covered  by 
this  bond. 

C2)  Appelant,  within  a  year  from  the  ac- 
ceptance of  this  franchise,  made  and  has 
continued  to  rely  on  a  contract  with  anoth- 
er corporation  to  supply  the  gas  which  ap- 
pellant company  agreed  to  furnish  to  the 
city,  and  has  by  that  contract  placed  it  in 
the  power  of  said  other  corporation  to  ^t 


any  time  during  the  continuance  of  the  de- 
fendant's franchise  withhold  any  part  or 
completely  shut  off  the  supply  of  gas  neces- 
sary to  fulfill  the  obligations  of  its  franchise. 
A  present  capacity,  power,  and  means  to  ful- 
fill its  franchise  obligation  were  never  pos- 
sessed by  the  appellant  within  one  year  after 
the  acceptance  of  the  franchise.  Appellant 
gas  company  did  not  lay  down  a  main  line 
or  cause  the  same  to  be  done  to  the  most 
available  source  of  supply  of  natural  gas 
from  the  state  of  West  Virginia  to  the  city, 
and  did  not  provide  said  line  with  all  nec- 
essary equipment  to  supply  a  capacity  of 
12,000,000  cubic  feet,  and  appellant  company 
made  connectiona  with  its  pipe  line  whereby 
the  supply  of  12,000,000  cubic  feet  per  day 
was  reduced. 

(4)  The  plea  of  impossibility  of  perform- 
ance is  not  tenable  in  this  action,  because 
the  conditions  which  appellant  gas  company 
now  offers  as  an  excuse  for  nonperformance 
of  the  obligations  of  this  bond  were  made 
effective  solely  by  Its  volimtary  and  unau- 
thorized acts.  If  it  had  not  entered  into 
such  a  contract  with  the  United  Company, 
putting  Louisville  in  such  a  subordinate  posi- 
tion, and  had  not  made  such  connections  to 
its  line  reducing  the  supply,  contrary  to  the 
very  letter  and  spirit  of  this  bond,  none  of 
the  conditions  now  offered  as  its  excuse  could 
have  In  any  way  affected  Louisville's  supply. 

The  question  is:  Does  the  answer  of  the 
gas  company,  as  a  whole,  present  a  defense  to 
the  action  of  the  city?  As  all  of  the  mate- 
rial allegations  of  the  petition  were  either 
controverted  or  avoided  by  what  we  regard 
as  a  sufficient  affirmative  pleading,  we  think 
it  doea 

[1]  While  the  t>ond  sued  on  Is  a  temporary 
bond  Intended  to  guarantee  the  faithful  per- 
formance of  the  construction  contract,  yet, 
if  the  pipe  line  was  not  constructed  within 
the  year  so  as  to  conform  to  the  franchise 
Contract,  and  by  reason  of  the  failure  of  the 
gas  company  to  keep  and  perform  the  terms 
of  the  contract  guaranteed  by  the  bond  the 
supply  of  gas  was  insufficient  or  the  pressure 
too  low,  a  recovery  may  be  had  by  the  city, 
even  at  this  time,  if  the  failure  to  perform 
the  OHitract  was  not  sooner  discovered. 

[2]  This  litigation  only  calls  for  a  correct 
construction  and  interpretati<m  of  the  fran- 
chise ordinance,  especially  section  8  thereof, 
and  the  bond  sued  on.  The  parties  do  not 
agree  about  the  meaning  of  these  two  in- 
struments. It  was  the  object  of  the  dty  of 
Louisville  in  granting  the  franchise  to  obtain, 
if  possible,  for  Its  citizens  an  adequate  and 
regular  supply  of  natural  gas  at  reasonable 
rates.  The  gas  company  desired  to  and  It 
did  obtain  practically  the  exclusive  right  to 
engage  In  the  business  of  distributing  and 
selling  gas  in  the  city  of  Louisville,  out  of 
which  it  expected  a  profit.  So  in  dealing  the 
parties  finally  entered  into  an  agreement 
which  is  evidenced  by  the  ordinance  contract. 
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The  storm  cento:  of  this  controversy  Is 
around  section  6  of  tbe  contract,  which  re- 
quired the  gas  company  not  only  to  do  certain 
construction  work  and  other  things,  but  to 
give  a  bond  in  the  sum  of  |250,000  for  the 
faithful  performance  of  this  undertaking. 

The  gas  company  agreed  to  begin,  or  cause 
to  be  begun,  within  60  days  from  the  acc^t- 
ance  of  the  ordinance,  the  building  of  a  pipe 
line  or  lines  of  a  size  and  capacity  to  rea- 
sonably carry  12,000,000  cubic  feet  of  gas 
per  day  from  the  most  available  source  of 
sui^ly  of  natural  gas  in  the  state  of  West 
Virginia  to  the  city  of  I/oulsviUe,  and  to  pros- 
ecute said  work  diligently  and  complete  said 
pipe  line  and  begin  to  furnish  gas  thereby 
within  one  year  from  said  date.  The  liife 
or  lines  were  to  be  a  continuous  piping — ^not 
broken — from  source  to  consumption,  capable 
of  withstanding  a  pressure  of  360  pounds  per 
square  incli,  and  provided  with  all  necessary 
equipment  to  supply  12,000,000  cubic  feet  of 
gas  per  day  to  the  city  of  Louisville.  It  was 
further  agreed  that  the  gas  company  should 
immediatdy  upon  the  completion  of  the  line 
aforesaid  commence  to  suptdy  natural  gas 
to  consumers  in  said  dty  up  to  12,000,000 
cubic  feet  per  day,  but  there  is  no  provision 
in  the  bond  guaranteeing  the  gas  company 
to  continue  to  supply  said  quantity  of  gas  to 
said  dty,  accept  that  the  gas  company  by  the 
contract  was  not  to  make  or  allow  any  con- 
nections to  be  made  with  its  main  pipe  line 
between  the  source  of  supply  and  the  said 
city  which  would  reduce  the  supply  of  gas  to 
said  dty  below  12,000,000  cubic  feet  per  day. 
Undoubtedly  the  contracting  parties  contem- 
plated and  intended  to  and  did  contract  for 
a  supply  of  natural  gas  of  not  less  than 
12,000,000  cubic  feet  per  day,  when  required. 

The  conditions  of  the  bond  are  not  as 
brofid  as  the  contract,  for  the  bond  only  un- 
dertakes to  guarantee  the  commencement  of 
the  work  within  60  days,  the  prosecution  of 
the  work  with  reasonable  diligence,  and  the 
completion  thereof  within  one  year  from  the 
acceptance  of  the  franchise  and  the  Immedi- 
ate beginning  to  furnish  gas  thereby  up  to 
the  capacity  of  the  line  or  lines,  12,000,000 
cubic  feet.  It  does  not  mention  the  3-ounce 
gas  pressure  required  at  the  point  of  con- 
sumption by  section  7  of  the  ordinance,  nor 
the  prohibition  against  connections  by  con- 
sumers with  the  main  pipe  line  betweoi  tbe 
source  of  supply  and  the  dty  of  Louisville. 

As  work  on  the  pipe  line  was  promptly 
commenced,  prosecuted  with  diligence,  and 
completed,  if  completed  at  all,  within  less 
than  the  time  given  in  the  contract  and  bond, 
there  can  be  no  recovery  by  the  dty  In  this 
action  unless  the  bond  was  breached  by  the 
failure  of  the  gas  company  to  carry  the  pipe 
line  to  and  connect  it  with  the  then  most 
available  source  of  supply  of  natural  gas  In 
the  state  of  West  Virginia,  or  failed  to  equip 
tbe  pipe  line  with  such  machinery  In  the 
nature  of  compressors  or  forcing  fans  as 


were  reasonably  necessary  to  drive  12,000,000 
cubic  feet  of  gas  in  cold  and  unfavorable 
weather  through  the  pipe  from  the  gas  fields 
to  the  dty  of  Louisville.  If  the  gas  company 
failed  in  either  of  these  particulars,  It  and 
its  surety  are  liable  on  the  bond. 

The  petition  avers  a  want  of  performance 
on  the  part  of  the  gas  company  in  both  theso 
particulars,  as  well  as  many  others.  The  an- 
swer traverses  part  of  the  material  averments 
of  the  petition,  and  pleads  affirmatively  In 
avoidance  of  the  others.  In  answer  to  the 
allegations  of  the  petition  that  the  pipe  line 
was  not  constructed  by  the  gas  company  to 
the  most  available  source  of  supply  of  natural 
gas  in  the  state  of  West  Virginia,  the  answer 
says: 

"It  [gas  company]  immediately  proceeded  to 
acquire  and  did  acquire  rights  of  way  for  tbe 
pipe  line,  in  the  said  ordinance  referred  to, 
from  the  dty  of  Looisville  to  the  West  Vir- 
ginia line,  a  distance  of  almost  200  miles,  and 
that  it  immediately  and  at  great  expense  and 
outlay,  proceeded  thereafter  to  construct  a 
pipe  line,  and  did  construct  sold  pipe  line,  con- 
sisting of  continnous  piping,  from  the  most 
available  source  of  supply  of  natural  gas  in 
the  state  of  West  Virginia  to  the  dty  of  Louis- 
ville. Defendants  say  that  said  pipe  line  at 
Inez,  a  point  within  about  4  miles  of  the  West 
Virginia  line  connected  with  tlie  16-inch  pipe 
line  of  the  United  Fuel  Oas  Company,  which 
extended  from  said  point  to  Kermit,  in  West 
Virginia,  and  to  the  West  Virginia  gas  fields, 
with  which  said  16-inch  pipe  line  was  con- 
nected with  varions  mains  and  pipes.  Defend- 
ants say  that  said  pipe  line  was  constructed 
and  laid  in  the  most  approved  manner,  and  that 
it  was  an  iron  pipe  12  inches  in  diameter, 
capable  of  withstanding  a  pressure  of  400 
pounds  to  the  square  inch,  instead  of  350 
pounds  to  the  square  inch,  as  in  said  francliise 
ordinance  coiled  for,  and  having  a  capacity  for 
supplying  over  14,000,000  cubic  feet  of  gas  per 
day,  instead  of  the  12,000,000  cubic  feet  of  gas 
per  day  provided  for  in  the  said  franchise  or- 
dinance, and  was  provided  with  sH  the  neces- 
sary equipments  to  supply  the  capadty  afore- 
said.   •    •    * 

"Defendants  say  that  the  West  Virginia  gas 
field  with  which  the  defendant  Louisville  Gas 
&  Blectric  Company's  said  pipe  line  was  con- 
nected, as  herein  set  out,  had  at  the  time  an 
output  capacity  of  natural  gas  available  for 
said  defendant  under  its  contract  with  the 
Dnited  Fuel  Oas  Company,  in  the  petition  set 
out,  greatly  in  excess  of  the  requirements  of 
said  defendant  under  its  contract  with  the 
plaintiff,  and  was  able  to  furnish  to  said  de- 
fendant and  to  said  pipe  line  much  more  than 
12,000,000  cubic  feet  of  natural  gas  per  day, 
having  a  heating  capacity  far  in  excess  of  700 
British  thermal  units  to  the  cnbic  foot,  and 
that  from  the  time  it  made  the  said  connection 
and  began  to  furnish  gas  on  Mardt  12,  1814, 
until  December  10,  1917,  excepting  only  for  a 
period  of  about  40  hours  in  February,  1917, 
said  defendant  was  ready  and  able  to  furnish 
12,000,000  cnbic  feet  of  gas  per  day  to  the 
dty  of  Louisville,  and  did  furnish  far  in  ex- 
cess of  said  amount  of  gas  per  day  to  said  dty 
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on  several  days  daring  nid  period  and  when- 
ever demanded. 

"Defendants  say  that  the  United  Fuel  Gas 
Company,  with  which  company  the  contract 
for  natural  gas  for  the  city  of  Louisyllle  was 
secured,  as  in  the  petition  set  ont,  and  a  copy 
of  which  is  filed  with  the  petition,  is  one  of  the 
largest  and  moat  responsible  natural  gaa  com- 
panies in  the  state  of  West  Virginia,  if  not  the 
largest,  as  defendants  believe  it  is,  and  that 
the  contract  made  with  it,  as  aforesaid,  was 
the  best  contract  for  natural  |;as  then  obtain- 
able orj^hat  could  be  secured;  that  the  cities 
of  Cindmnad,  Cleveland,  Toledo,  Columbus,  and 
the  town  of  Portsmouth,  Ohio,  in  the  petition 
referred  to,  obtain  their  gas  supply  under  simi- 
lar contracts  by  or  through  the  United  Fuel 
Gas  Company,  or  its  subsidiaries;  that  all  such 
contracts  made  by  the  said  company  and  oth- 
ers in  like  business  for  furnishing  gas  to  cities 
or  towns  are  made  subject  to  contracts  there- 
tofore made.  The  contract  of  the  United  Fuel 
Gas  Company  with  the  defendant  Louisville 
Gas  &  Electric  Company  for  furnishing  gas 
was  necessarily  made  subject  to  contracts 
theretofore  entered  into  by  it  to  furnish  gas 
to  other  cities  in  the  said  contract  mentioned 
which  bad  earlier  contracts  with  the  said  com- 
pany, which  entitled  them  to  such  priority. 
Just  as  the  contract  of  the  said  Fuel  Gas  Com- 
pany with  said  defendant  has  and  is  given 
priority  over  other  contracts  for  natural  gas 
made  by  it  with  other  cities  since  the  date  of 
said  contract  with  said  defendant." 

[3]  Neither  the  contract  or  bond  required 
the  gas  company  itself  to  bolld  or  own  the 
pipe  line,  but  it  guaranteed  only  the  build- 
ing of  such  a  line  or  causing  It  to  be  built, 
and  was  required  to  have  only  such  owner- 
ship or  control  over  the  line  for  the  life  of 
the  francbise  as  to  insure  a  compliance  with 
its  terms.  If  the  entire  line  bad  been  con- 
etructed  by  another,  or  if  owned  by  another, 
there  Is  no  breach  of  the  bond  unless  the  gas 
company  has  no  such  control  over  the  lln« 
as  win  enable  it  to  carry  out  Its  franchise 
contract 

[4]  In  this  view  the  answer  presented  a 
good  defense  in 'so  far  as  the  petition  relies 
upon  a  failure  to  construct  a  continuous  pipe 
line.  But  If  upon  the  trial  It  Is  shown  that 
the  pipe  line  does  not  reach  and  connect  with 
the  then  most  available  source  of  supply  of 
natural  gas  In  the  state  of  West  Virginia,  or 
that  the  line  is  either  owned  or  controlled 
by  the  gas  c(»npany  in  such  way  as  not  to 
enable  It  to  carry  out  Its  franchise  contract, 
the  city  may  recover. 

It  Is  common  knowledge  that  gas  will  not 
flow  as  freely  in  cold  weather  as  it  does  In 
warm,  and  tiie  colder  the  weather  the  less 
the  flow  of  gas.  These  facts  were  In  the 
possession  of  the  gas  company  at  the  time 
of  the  acceptance  of  the  ordinance.  It  was 
Its  duty,  therefore,  to  anticipate  that  when 
cold  weather  came  the  gas  In  Its  pipes  would 
not  flow  as  freely  as  In  warm  weather,  and 
In  very  cold  weather  It  would  be  worse,  and 
to  provide  the  pipe  line  with  such  compres- 
sors or  forcing  fans  as  would  drive  the  gaa 


through  the  pipe  lines  from  the  source  of 
supply  la  West  Virginia  to  the  dty  of  Louis- 
ville In  the  coldest  weather  and  worse  con- 
ditions that  could  reasonably  have  been  ex- 
pected to  occur  In  the  region  where  the  pipe 
line  lays.  If  the  gas  company  failed  to  per- 
form this  duty,  and  as  a  result  thereof  the 
gas  supply  and  pressure  In  tbe  city  of  Louis- 
ville fell  below  that  for  which  the  contract 
calls,  the  pipe  line  was  not  constructed  or 
completed  according  to  the  contract  and  bond 
within  one  year  from  the  date  of  the  accept- 
ance of  the  franchise,  and  the  gas  company 
is  liable  on  Its  bond. 

[5]  The  aflBrmatlve  paragraphs  of  the  an- 
swer of  the  gas  company  show  that  the  line 
was  equipped  with  all  necessary  machinery 
to  force  the  gas  through  the  pipe  line  in  all 
but  unusually  cold  weather,  which  the  gas 
company  could  not  have  reasonably  anticipat- 
ed and  did  not,  or  have  cause  to  ezi>ect  along 
or  on  the  line  of  Its  pipe.  This  answer  was 
therefore  good,  and  the  demurrer  should  have  • 
been  overruled  as  to  It  Whether  It  can  sus- 
tain these  avermmts  by  evidence  remains  to 
be  seen.  Undoubtedly  the  bond  sued  on  must 
be  treated  as  liquidated  damages,  and  not  as 
a  penalty.  It  would  be  well-nigh.  If  not  ab- 
solutely, Impossible  to  ascertain  the  amount 
of  loss  or  damage  sustained  by  the  city 
through  the  failure  of  the  gas  compfuny  to 
comply  with  the  terms  of  section  6  of  the 
ordinance.  If  it  did  fail.  Our  rule  la  to  hold 
the  sum  named  in  the  bond  liquidated  dam- 
ages where  the  loss  resulting  from  the  breach 
of  the  agreement  would  be  very  uncertain 
and  evidence  of  this  amount  very  difficult  to 
obtain,  and  the  fair  Import  of  the  agreement 
Ig  that  the  amount  of  money  named  In  the 
bond  was  specified  and  agreed  upon  by  tbe 
parties  to  save  expense  and  avoid  the  diffi- 
culty of  proving  the  actual  damage,  and  Is 
not  out  of  proportion  to  the  actual  damage 
sustained.  Commonwealth  v.  Olnn  &  Co.,  Ill 
Ky.  110,  63  S.  W.  467,  23  Ky.  Taw  Rep.  6Z1; 
American  Book  Co.  ▼.  Wells,  83  S.  W.  622.  28 
Ky.  Lew  Rep.  1160;  OroM>  r.  Perkins,  148 
Ky.  183,  146  S.  W.  389;  United  States  t. 
ateel  Co.,  205  U.  S.  105,  27  Sup.  Ct.  460,  61  L. 
Ed.  731 ;  Sun  FubUshlng  Co.  t.  Moore,  188  U. 
S.  642,  22  Sup.  Ct  240.  46  U  Ed.  366;  Fiscal 
Court  T.  Public  Service  Oa,  181  Ky.  245,  204 
S.  W.  77;  Scott's  Adm'r  v.  City  of  Mayfleld, 
153  Ky.  278, 156  S.  W.  376. 

About  the  same  time  this  action  was  com- 
menced another  suit  was  begun  by  tbe  dty 
on  the  $50,000  bond  for  which  provision  la 
made  In  section  7  of  the  dty  ordinance, 
copied  above,  which  suit  proceeded  to  Judg- 
ment much  as  this  one,  the  dty  being  ad- 
Judged  the  full  penalty  of  that  bond,  from 
which  Judgment  an  appeal  was  also  prosecut- 
ed to  this  court.  That  Judgment  was,  by  an 
opinion  of  this  court  this  day  delivered,  re- 
versed upon  the  ground  that  the  dty,  as  an 
entity,  had  and  can  maintain  no  action  for 
the  damage,  if  any,  sustained  by  individual 
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gas  Qsera,  but  socb  action  can  only  be  pros- 
ecuted by  the  Individual  or  consumer  suffer- 
ing the  loss  or  damage  of  which  complaint 
Is  made.  See  IiOulOTllle  Oas  &  Electric  Co. 
T.  City  of  LoulsvUIe,  231  S.  W.  918. 

For  the  reasons  Indicated,  the  judgment  U 
reversed  for  proceedings  consistent  with  this 
opinion. 

Judgment  reversed. 

QXTIN,  J.,  not  sitting. 


LOUISVILLE  OAS  &  ELECTRIC  CO.  et  al. 
V.  CITY   OF  LOUISVILLE. 

(Court  of   Appeals   of   Kentucky.   March  25, 
1921.    Rehearing  Denied  June  24,  1921.) 

Gm  4=913(1)— City  cannot  sue  on  gat  com- 
pany's bond  for  damages  sustained  by  In- 
■    dividual  gas  users. 

Under  a  gas  company's  bond  for  the  use 

and  benefit  of  the  inhabitants  of  the  dty  grant- 
ing the  gas  company  its  franchise,  who  we«e 
users  of  gas  under  the  franchise  contract,  they 
were  each  entitled  to  maintain  an  action  on 
the  bond  for  violation  of  the  contract  resulting 
in  injury  to  them,  but  the  city  could  not  sue 
on  the  bond  for  damages  sustained  by  tiie  in- 
dividual gas  users,  and  is  not  a  necessary  par- 
ty to  such  a  suit,  not  being  the  real  party  in 
interest. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  the  City  of  Louisville  against  the 
LouiavlUe  Gas  ft  Electric  Company  and  the 
National  Surety  Company.  From  judgment 
for  plaintiff,  defendants  appeal.  Reversed, 
with  directions. 

A.  P.  Humphrey  and  Matt  O'Doherty,  both 
of  Louisville,  and  Cummins,  Rolmer,  Flynn, 
it  McKenna,  of  Chicago,  111.,  for  appellants. 

Jos.  S.  Law  ton,  of  Louisville^  for  appellee. 

SAMPSON,  J.  The  dty  of  LoulsvlUe  in 
March,  1913,  granted  to  the  LoulsvUIe  Gas  & 
Electric  Company  a  franchise  or  privilege  to 
lay,  maintain  and  operate  in  the  streets, 
avenues,  alleys,  and  public  roadways  In  the 
city  of  LoulsvlUe  a  system  of  mains,  pipes, 
and  appliances  for  the  distribution  and  sale 
of  natural  gas,  manufactured  gas,  and  mixed 
gas.  By  that  franchise  the  gas  company  was 
vested  with  the  right  and  privilege,  permis- 
sion, and  authority,  subject  to  the  provisions 
of  the  ordinance  and  all  powers  reserved  to 
said  dty,  to  acquire,  lay,  construct,  maintain, 
and  operate  a  system  of  mains  and  pipes  In, 
along,  through,  and  under  the  streets,  ave- 
nues, alleys,  and  public  ways  within  the  cor- 
porate boundaries  of  the  city  of  LoulsvUIe  as 
they  now  exist  or  may  hereafter  be  extended 
and  on  and  under  the  bridges  and  viaducts 


owned  and  controUed  by  said  dty,  for  d]t>> 
trlbutlng  and  selling  natural,  manufactured, 
and  mixed  gas. 

The  franchise  also  provides  in  section  4 
that— 

"AD  pavements  and  sidewalks  shall  be  tak- 
en up  and  all  excavations  in  said  streets,  ave- 
nues, boulevards,  sidewalks,  lanes,  highways, 
aUeys,  and  public  ways  shall  be  made  only  with 
the  written  permission  of  the  Board  of  Public 
Works  and  under  the  supervision  of  said 
board.    •    •    ••' 

As  this  litigation  largely  gathers  around 
sections  6  and  7  of  the  franchise,  we  copy 
these  sections  in  full: 

"Sec.  6.  Said  grantee,  his  successors  or  as- 
signs, sbaU  within  sixty  (60)  days  after  the 
acceptance  of  this  ordinance  begin  and  con- 
tinue to  lay  a  main  line  or  lines  of  pipe  or 
cause  the  same  to  be  done  from  the  most 
available  source  of  supply  of  natural  gas  in  the 
state  of  West  Virginia  to  the  city  of  Louis- 
ville, which  said  main  line  or  lines  shall  con- 
sist of  continuous  piping  and  be  a  piping  capa- 
ble of  withstanding  a  pressure  of  three  hundred 
and  fifty  (350)  pounds  per  square  inch  and  be 
of  a  size  having  a  capacity  for  supplying  twelve 
million  (12,000,000)  cubic  feet  of  gas  per  day 
to  said  city  and  provided  with  all  necessary 
equipment  to  supply  the  capadty  aforesaid, 
and  said  grantee  shall  complete  said  line  or 
Unes  of  pipe  within  one  year  from  the  pas- 
sage and  acceptance  of  this  ordinance,  unless 
prevented  from  so  doing  by  the  delays  of  bona 
fide  litigation  or  by  other  cause  or  causes  be- 
yond the  control  of  the  grantee.  And  said 
grantee  shall  immediately  thereafter  commence 
to  supply  natural  gas  to  consumer  up  to  the 
capacity  aforesaid,  provided  that,  if  the  work 
herein  authorized  be  delayed  by  injunction, 
bona  fide  litigation  or  by  other  cause  or  caus- 
es beyond  the  control  of  the  grantee  such  de- 
lay or  delays  shaU  not  be  considered  in  esti- 
mating the  time  within  which  such  work  ahall 
be  commenced  and  completed  and  natural  gas 
supplied.  Said  supply  of  twelve  million  (12,- 
000,000)  cubic  feet  per  day  shall  not  be  re- 
duced by  reason  of  any  connections  with  said 
pipe  line  being  made  between  the  city  of  Louis- 
ville and  the  source  of  supply.  And  said  gran- 
tee, his  successors  or  assigns,  shall  In  forty 
(40)  days  after  the  acceptance  of  the  bid  of 
grantee  execute  a  bond  to  the  dty  of  Louls- 
vlUe with  good  and  suffident  surety,  to  be  ap- 
proved by  said  dty  in  the  sum  of  two  hundred 
and  fifty  thousand  ($250,000)  doUars,  condi- 
tioned upon  the  carrying  out  of  the  provisions 
of  the  section  of  this  ordinance  as  to  the  be- 
ginning, continuance  and  completion  of  the 
laying  of  said  pipe  line  and  beginning  to  fur- 
nish natural  gas  thereby  and  upon  said  condi- 
tions being  fulfilled  said  bond  shaU  terminate 
and  sureties  be  released,  and  said  bond  shall 
be  given  as  additional  security  to  the  bond  pro- 
vided for  in  section  7. 

"Sec.  7.  The  grantee  shaU  within  forty  (40) 
days  after  the  acceptance  of  the  bid  of  gran- 
tee, execute  a  bond  to  the  dty  of  LoulsvlUe, 
with  good  and  suffident  sureties  to  be  ap- 
proved by  the  city,  in  the  sum  of  fifty  thou- 
sand   (150,000)    dollars,  conditioned  upon  the 
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faithful  performance  and  discharge  of  all  the 
obligations  imposed  upon  the  grantee  by  this 
ordinance,  including  the  obligations  imp'oaed  by 
section  6  hereof,  and  conditioned  that  the  gran- 
tee shall  restore  the  sidewalks  and  pavements 
and  all  public  ways  to  the  original  condition 
and  maintain  the  same  as  provided  in  section 
4  and  shaU  save  the  city  harmless  from  all  loss 
and  damage  which  may  be  done  to  its  public 
ways  or  other  property,  or  to  persons  or  prop- 
erty of  individuals  by  tiie  conduct  of  the  gran- 
tee's business,  or  arising  out  of  t^e  uses  and 
privileges  herein  granted.  Said  bond  shall  be 
renewed  from  time  to  time  as  and  when  re- 
quired by  the  city  of  Louisville.  Said  bond 
shall  further  be  conditioned  that  the  grantee 
shall  defend  all  suits  and  pay  all  judgments 
against  the  city  of  Louisville  and  hold  the  city 
free  from  all  liability  arising  out  of  the  con- 
struction, maintenance,  or  operation  of  the 
grantee's  mains,  conduits,  or  other  apparatus 
in  the  public  ways  of  the  city  of  Louisville." 

Under  the  foregoing  sections  of  the  or- 
dinance the  gas  company  executed  the  two 
bonds  specified,  one  for  ^50,000  under  sec^ 
tloD  6  of  the  ordinance,  and  the  other  for 
$50,000  under  section  7  of  the  ordinance,  and 
on  each  of  the  said  undertakings  the  Na- 
tional Surety  Company  became  and  Is  the 
surety. 

This  suit  was  commenced  in  March,  1018, 
by  the  city  of  Louisville  against  the  Louis- 
ville Gas  &  Electric  Company  and  the  Na- 
tional Surety  Company  to  recover  $50,000 
on  the  obligation  executed  by  the  gas  com- 
pany under  section  7,  above  quoted.  The 
bond  sued  on  is  in  words  and  figures  as  fol- 
lows: 

"Know  all  men  by  these  preseDts  that  the 
undersigned,  Louisville  Gas  &  Blectric  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Kentucky  (hereinafter  called 
the  Gas  &  Electric  Company),  as  principal, 
and  National  Surety  Company,  a  corporation 
organized  udder  the  laws  of  the  state  of  New 
York,  as  surety,  parties  of  the  first  part,  and 
city  of  Louisville  (hereinafter  called  the  city), 
of  the  second  part,  witnesses  that  the  said  par- 
ties are  held  and  bound  unto  the  city  in  the 
full  sum  of  fifty  thousand  ($50,000)  dollars, 
payment  whereof  well  and  truly  to  be  made  the 
said  first  parties  do  hereby  bind  themselves, 
their  successors  and  assigns,  firmly  by  these 
presents,  as  witness  the  hands  and  seals  of 
the  first  parties  hereunto  affixed  this  July  8, 
1913. 

"The  condition  of  the  above  obligation  is  such 
that,  whereas  the  city,  by  an  ordinance  ap- 
proved March  29,  1913,  created  and  provided 
for  the  sale  of  a  franctdse  or  privilege  of  ac- 
quiring, laying,  maintaining,  and  operating  in 
the  streets,  avenues,  alleys,  and  public  ways 
of  the  city  of  Louisville,  Kentucky,  a  system 
of  mains,  pipes,  and  appliances  for  the  distri- 
bution and  sale  of  natural  gas,  manufactured 
gas,  and  mixed  gas,  and  the  sale  of  said  fran- 
chise as  herein  provided  was  thereafter  duly 
made,  and  the  Louisville  Gas  Company  became 
the  bidder  at  said  sale,  and  its  bid  was  accept- 
ed by  the  general  coundl  of  the  city  of  Louis- 
ville, and  payment  was  made  by  the  Louisville 


Gas  Company  of  the  purchase  price  of  said 
franchise,  and  since  that  date  the  Louisville 
Gas  Company  has,  by  agreement  of  consolidSf 
tion  with  sundry  other  companies,  formed  the 
Gas  &  Electric  Company,  one  of  the  parties 
of  the  first  part,  and  by  said  agreement  of  con- 
solidation said  franchise  has  passed  to  said 
Gas  &  Electric  Company: 

"Now,  If  the  said  Gas  &  Electric  Company 
shall  faithfully  perform  and  discharge  all  the 
obligations  imposed  upon  the  grantee  by  said 
ordinance,  including  the  obligations  imposed 
by  Bection  6  thereof,  and  shall  restore  the  side- 
walks and  pavements  and  all  public  ways  to 
their  original  condition,  and  shall  maintain  the 
same  as  provided  in  section  4  thereof,  and  shall 
save  the  city  harmless  from  all  loss  and  dam- 
age which  may  be  done  to  its  public  ways  or 
other  property,  or  to  persons,  or  to  property 
of  individuals,  by  the  conduct  of  the  business  of 
the  Gas  &  Electric  Company  as  defined  by  said 
ordinance,  or  arising  out  of  the  uses  and  privi- 
leges therein  granted,  and  shall  defend  all 
suits  and  pay  all  judgments  against  the  city  of 
Louisville,  and  hold  the  city  free  from  all  lia- 
bility arising  out  of  the  construction,  mainte- 
nance, or  operation  of  said  Gas  &  Electric 
Company's  mains,  conduits,  or  other  apparatus 
in  the  public  ways  of  the  city  of  Louisville, 
then  this  obligation  shall  be  void;  otherwise  in 
full  force  and  virtue." 

After  a  motion  by  the  gas  company  and 
others  to  strike  out  certain  parts  of  the  pe- 
tition had  been  passed,  upon  and  an  opinion 
delivered  by  the  court  the  defendants  filed 
answer.  The  city  then  Altered  a  motion  to 
make  the  fourth  paragraph  of  the  answer 
more  specific  and  a  further  motion  to  strike 
certain  words  and  phrases  from  the  answer. 
The  city  also  filed  a  general  demurrer  to 
the  second,  third,  fourth,  and  fifth  para- 
graphs of  the  answer,  all  of  which  after 
hearing  were  sustained.  The  gas  company 
and  its  surety  then  filed  an  amended  answer, 
to  which  general  demurrer  was  Interposed 
by  the  city,  and  again  sustained.  The  gas 
company  and  the  surety  company  then  filed 
an  amended  answer  and  counterclaim,  to 
which  a  general  demurrer  was  filed  by  the 
dty,  and  the  court  again,  after  careful  con- 
sideration of  the  questions  involved,  deliver- 
ed a  written  opinion  sustaining  the  demurrer. 
Thereupon  the  gas  company  and  its  surety 
declined  to  further  plead,  but  asked  for  a 
separation  of  the  conclusions  of  law  and 
fact,  which  latter  motion  the  court  sustained 
and  rendered  a  Judgment  against  Oie  gas 
company  and^he  surety  comi>any  for  $50,000 
on  the  bond,  ahd  made  a  separate  finding  of 
the  facts  and  the  law  applicable  thereto. 

The  gas  company  and  its  surety  then  filed 
motion  and  grounds  for  a  new  trial.  In  which 
it  set  forth  the  following  reasons: 

(1)  Because  the  court's  findings  of  fact 
herein  do  not  sustain  the  judgment. 

(2)  Because  the  evidence  heard  does  not 
sustain  the  findings  of  fact  by  the  court  or 
any  of  them. 

(3)  Because  the  court's  finding  of  fact. that 
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tbere  was  an  agreement  ap<Hi  the  part  of 
the  liOHlSTllle  Oas  Company  to  furnish  12,- 
000,000  cubic  feet  of  gas  per  day  when  re- 
quired is  not  sustained  by  the  evidence. 

(4)  Because  the  court's  finding  that  the  de- 
fendant gaa  company  agreed  that  the  pres- 
sure at  no  time  should  fall  below  three 
ounces  to  the  square  inch  is  not  sustained  by 
the  evidence  and  Is  contrary  to  the  evidence. 

(6)  Because  the  court's  findings  of  fact  and 
the  Judgment  of  the  court  are  contrary  to 
the  law  and  contrary  to  the  evidence,  and 
are  not  sustained  by  sufiBclent  evidence. 

(6)  Because  the  court  erred  in  sustaining 
plaintiff's  motion  for  judgment 

(7)  Because  the  court  erred  In  overmling 
the  motion  of  the  defendants  and  each  of 
them  for  Judgment  In  their  favor,  made  at 
the  conclusion  of  the  evidence. 

(8)  Because  the  court  erred  In  admitting 
over  the  objection  of  the  defendants  Incompe- 
tent evidence  as  shown  by  the  stenographer's 
report  of  the  trial. 

(9)  Be$»use  the  court  erred  In  excluding 
competent  evidence  offered  by  the  defendants 
as  shown  by  the  said  stenographer's  report 

(10)  Because  the  Judgment  of  the  court  is 
contrary  to  the  law  and  contrary  to  the  evi- 
dence. 

This  motion  was  overruled,  and  the  gas 
company  and  its  surety  appeal  to  this  court. 
It  urges  several  grounds  for  a  reversal  of  the 
Judgment,  among  them:  (1)  The  finding  of 
the  court  that  the  gas  consumers  were  dam- 
aged in  the  sum  of  $50,000  is  not  supported 
by  any  evidence ;  (2)  the  city,  having  elected 
to  sue  in  equity  for  q>eclfic  performance.  Is 
bound  by  its  electlcHi  and  cannot  maintain 
this  action;  (?)  error  in  holding  that  the 
contractual  ordinance  sued  on  In  this  case 
must  be  treated  as  a  statute,  and  not  as  a 
contract;  (4)  error  In  holding  insufficient 
the  plea  of  defendants  based  on  the  action 
of  the  War  Department  of  the  United  States 
government  which  rendered  the  gas  oaca- 
pany's  obUgatlon  to  furnish  12,000,000  cubic 
feet  <rf  gas  every  day  impossible  of  perform- 
ance; (5)  the  trial  court  erred  in  holding 
that  the  $50,000  named  in  the  bond  Is  liqui- 
dated damages ;  (6)  the  city  had  no  right  of 
action  to  recover  damages  for  loss  sustain- 
ed by  individual  gas  consumers;  (7)  as  the 
franchise  provided  for  liquidated  damages 
other  than  that  stipulated  in  the  bond,  no 
other  damages  are  recoverable. 

Of  these  several  grounds  i^ed  by  appel- 
lants for  a  reversal  of  the  Judgment  it  will 
only  be  necessary  for  us  to  consider  the 
right  of  the  dty  as  an  entity  to  maintain 
this  action  on  the  bond  to  recover  damages 
which  it  U  admitted  were  sustained.  If  at 
all,  by  Individual  gas  consumers,  inhabitants 
of  the  dty,  and  not  by  the  munidpality ;  for, 
If  the  dty  of  Louisville  has  not  stated  a 
cause  of  action  in  its  petition  or  is  not  en- 
titled to  maintain  this  action,  the  Judgment 


must  be  reversed,  with  directions  to  dismiss 
the  petition,  and,  as  we  have  readied  this 
conclusion,  it  will  therefore  be  wholly  unnec- 
essary to  consider  any  of  the  other  grounds 
urged  In  brief  of  counsel  for  appellants. 
Very  little  of  appeUee's  brief  la  devoted  to 
a  discussion  of  these  questions,  bat  reliance 
Is  had  upon  the  written  opinicma  of  Circuit 
Judges  Gordon  and  Ray,  which  are  set  ont 
at  length  in  the  record.  These  opinions  are 
rested  chiefly  upon  the  text  of  DUlon  on  Mu- 
nldpal  Corporations,  S  1231;  Scott's  Adm'r 
V.  City  of  Mayfleld,  168  Ky.  280,  165  S.  W. 
376 ;  li.  &  N.  B.  E.  Co.  v.  aty  of  Shelby  vlUe, 
178  Ky.  132,  200  S.  W.  334.  In  discussing 
this  question  Judge  Gordon  In  his  written 
(pinion  says: 

"It  is  further  urged  upon  the  court  that  the 
city  has  loat  nothing,  has  sustained  no  actual 
damage,  and  therefore  caniiot  recover.  This 
contention  seems  to  be  fully  answered  in 
Scott's  Adm'r  v.  City  of  Mayfield,  163  Kr.  280, 
166  S.  W.  376." 

We  cannot  agree  with  the  learned  circuit 
Judge  that  the  question  under  conBiderati<» 
is  settled  adversely  to  the  gas  company  by  the 
authorities  dted.  The  bond  sued  on  was 
executed  for  the  use  and  benefit  of  the  sever- 
al Inhabitants  of  the  dty  of  Louisville  who 
were  users  of  gas  under  the  contract  made 
by  the  dty  with  the  gas  company,  and  they 
were  each  entitled  to  maintain  an  action  up- 
on the  bond  for  any  violation  of  the  contract 
whldi  resulted  in  a  legal  injury  to  them. 
This  la  the  well-established  rule  In  Kentucky. 
The  courts  of  only  one  other  state,  Nortli 
Carolina,  adhered  to  this  doctrine.  Gorrell  t. 
Water  Supply  Co.,  124  N.  C.  828,  32  S.  Bi 
720,  46  L.  R.  A.  613,  70  Am.  St.  Rep.  698; 
Jones  V.  Durham  Water  Co.,  135  N.  C.  653, 
17  S.  B.  615.  But,  notwithstanding  this,  we 
consider  it  the  soundest  upon  .reason  and 
calculated  to  afford  more  adequate  relief 
then  the  rule  adopted  by  the  courts  of  the 
majority  of  the  states. 

As  far  bade  as  December,  1889,  this  court 
In  the  case  of  Paducah  Lumber  Co.  v.  Padu- 
cah  Water  Supply  Co.,  89  Ky.  340,  12  8.  W. 
554,  13  S.  W.  249,  7  L.  E.  A.  77,  26  Am.  St 
Rep.  536,  held  that  a  bond  of  the  general 
nature  of  the  one  sued  on  in  this  case  was 
for  the  use  and  benefit  of  the  Inhabitants  of 
the  dty,  and  that  an  Individual  tor  whose 
benefit  the  bond  was  evidently  made  could 
sue  tfaere<m  In  his  own  name,  though  the 
engagement  be  not  directly  to  or  vrlth  him, 
and  that  section  18  of  the  Civil  Oode,  whidi 
by  express  terms  provides  that  every  acti<n 
must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  has  appllcatlca  to  such 
cases  as  this.  If  the  dty  had  suffered  a 
wrong  as  an  entity  by  the  failure  of  the  gas 
company  to  iceep  and  perform  the  conditions 
of  the  contract,  it  could,  of  course,  maintain 
an  action  on  the  bond,  but  it  is  not  the  con- 
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tentioa  in  this  case  that  the  city  has  suffered 
a  wrong  In  Its  municipal  cai>aclty,  but  only 
that  Its  Inhabitants,  Individual  members  <rf 
the  society  who  make  up  the  city,  have  suffer- 
ed an  Injury  through  the  failure  of  the  gas 
company  to  comply  with  the  terms  of  the 
ordinance.  The  city  therefore  had  and  has 
no  cause  of  action  and  could  not  and  cannot 
maintain  this  suit,  but  each  individual  gas 
user  who  suffered  a'  legal  wrtmg  through 
the  failure  of  the  gas  company  to  keep  and 
perform  the  terms  of  the  contract  has  and 
may  maintain  an  action  on  the  bond  for  the 
Injury  suffered.  Repeatedly  this  court  has 
held  that  an  inhabitant  of  a  dty  may  main- 
tain In  his  own  name  an  action  on  the  coa- 
tract  or  bond  <tf  a  water  company  to  recover 
for  a  loss  resulting  from  a  failure  or  refusal 
of  the  water  company  to  keep  and  perform 
the  conditions  of  the  contract  or  txHid  with- 
out joining  the  city  in  whose  name  the  ctm- 
tract  Is  made  as  party  defendant.  Padncah 
Limiber  Co.  v.  Paducab  Water  Snpidy  Co., 
supra ;  Graves  v.  Ugon,  112  Ky.  776,  66  S. 
W.  725,  23  Ey.  Law  Rep.  2149;  Lexington, 
etc.,  V.  Cots,  119  Ky.  598,  84  S.  W.  774,  86 
8.  W.  684,  27  Ky.  Law  Rep.  233,  797 ;  Kenton 
Water  Co.  V.  Glenn,  141  Ky.  629,  133  S.  W. 
673;  Tobin  v.  Frankfort  Water  Co.,  158  Ky. 
349,  164  S.  W.  966;  Owensboro  Water  Co. 
V.  Duncan  Adm'z,  32  S.  W.  478,  17  Ky.  Law 
Rep.  755;  Georgetown  Water  Co.  v.  Neale, 
187  Ky.  197,  126  8.  W.  298.  To  the  same 
effect  are  the  following  cases:  Gorrell  v. 
Water  Supply  Co.,  124  N.  0.  828,  82  S.  B. 
720,  46  L.  R.  A.  613;  Jones  v.  Durham  Wa- 
ter Co.,  186  N.  C.  553,  47  8.  B.  615 ;  Wood- 
bury V.  Tampa  Waterworks  Co.,  57  Fla.  243, 
49  South.  556,  21  L.  R.  A.  (N.  S.)  1034. 
The  bond  imder  consideration  is  a  continu- 


ing obllgatloa,  and  the  dty  may  require  it 
to  be  renewed  from  time  to  time  in  order  to 
fully  protect  itself  and  Its  inhabitants.  Un- 
der the  rule  adopted  by  tUis  court  many 
years  ago,  the  dty  Is  not  a  necessary  party 
to  an  action  by  an  individual  to  recover  on 
the  bond  for  loss  suffered  through  a  viola- 
tion of  its  terms.  But  this  does  not  mean 
that  the  city  may  not  in  a  proper  case  main- 
tain an  action  upon  the  bond  also.  The  lower 
court  in  Its  finding  of  fact  does  not  point 
out  a  single  instance  in  wMdi  the  dty  has 
suffered  a  loss  or  wrong  as  an  entity,  but 
only  that  the  dty  has  suffered  through  loss 
to  Its  individual  Inhabitants  in  varying  im- 
portance. Under  our  rule  allowing  the  real 
party  In  Interest  only  to  maintain  an  action, 
it  would  appear  wholly  unnecessary  for  the 
dty  to  be  made  a  party,  either  plaintiff  or 
defendant,  for  the  real  party  at  Interest  is 
the  individual  gas  user,  who  has  suffered 
through  the  failure  of  the  gas  company  to 
comply  with  the  terms  of  the  ordinance; 
such  person  is  the  real  party  In  interest  and 
In  possession  of  all  the  facts ;  the  bond  was 
made  for  his  use  and  benefit.  We  can  think 
of  no  reason  why  he  should  not  be  permitted 
to  maintain  the  action  in  his  own  name, 
nor  can  we  conceive  of  any  reason  why  the 
dty  of  Louisville  as  an  entity  should  be  per- 
mitted to  maintain  ttils  action  vihea.  It  is  not 
the  real  party  in  Interest  and  has  suffered  no 
appreciable  damage  as  a  munldpality. 

Having  reached  this  conclusi(n,  it  Is  un- 
necessary tor  us  to  discuss  the  other  Ques- 
tions made  In  brief  of  coimsel. 

The  judgnDeut  is  reversed,  with  direictlons 
to  dismiss  the  petition. 

QUIN,  J.,  not  sitting. 
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NINES  at  al.  V.  FELKINS  et  al.    (No.  21792.) 

(Supreme  Court  of  MiMourl,  Division  No.  1. 

April  9,  1921.    Beheariag  Denied 

June  6,  1921.) 

1.  Taxation  «=>734(7)— That  allegation  as  to 
defendant's  nonresldenoe  followed  prayer  of 
petition  and  original  signature  of  plaintiff's 
attorney  did  not  affect  validity  of  deed. 

That  tlie  allegation  as  to  nonreBidence  of 
defendant  in  a  tax  suit  in  wtiicli  tlie  defendant 
was  served  by  publication  followed  the  prayer 
of  the  petition  and  the  original  signature  of 
plaintiff's  attorney  was  not  such  an  irregularity 
as  to  affect  the  validity  of  title  under  deed 
pursuant  to  the  proceedings. 

2.  Evidence  «=94I3— Parol  evidence  laadmissl- 
bl«  to  attack  record  in  tax  suit. 

In  suit  to  foreclose  a  deed  of  trust,  in 
which  one  of  the  defendants  claimed  to  be  an 
innocent  purchaser  as  successor  in  interest  of 
tax  sale  purchaser,  parol  teBtimony  was  inad- 
missible to  show  that  an  allegation  appearing  in 
the  record  of  the  tax  suit  proceedings  as  a 
part  of  the  petition  in  such  suit  was  added  to 
petition  after  it  had  been  filed  and  the  sum- 
mons issued  without  an  order  of  court;  auch 
testimony  constituting  an  attacli  upon  the  rec- 
ord by  parol  evidence. 

3.  Taxation  $=364&— Judgment  valid  on  Its 
face  not  subject  to  collateral  attack. 

Judgment  in  tax  suit  valid  on  its  face  was 
not  subject  to  attack  in  action  to  foreclose 
deed  of  trust  in  which  the  defendant  claimed 
title  .aa  auccessor  in  interest  of  tax  sale  pur- 
chaser. 

Appeal  from  Circuit  (3ourt,  Texas  Ck>unty; 
L.  B.  Woodslde,  Judge. 

Suit  by  Florence  O.  Hfnes  and  another 
against  Ed  Felliins  and  others.  Decree  for 
defendants,  and  idaintiffs  appeal.    Affirmed. 

This  is  a  suit  in  equity  to  reform  and  fore- 
close a' deed  of  trust  on  certain  land  in  Texas 
county,  Mo. 

The  petition  is  In  two  counts.  The  first 
count  alleges  that  on  March  18,  1911,  de- 
fendants Ed  Felliins  and  Millie  Felliins,  his 
wife,  executed  and  delivered  to  plaintiff  Flo- 
rence O.  Bines,  their  promissory  note  for 
$200,  payable  in  one  year,  bearing  Interest 
from  date  at  the  rate  of  8  per  cent  per  an- 
num, and  agreed  to  secure  the  same  by  a 
deed  of  trust  on  the  south  half  of  the  north- 
east quarter  of  section  15,  township  28,  range 
9  west,  in  Texas  county.  Mo.;  that  on  the 
same  day  said  defendants  executed  and  de- 
livered to  plaintiir  a  deed  of  trust  purporting 
to  secure  the  said  note,  but  that  through  a 
mistake  of  the  scrivener  who  drew  the  deed 
the  land  conveyed  was  described  as  the  south 
half  of  the  southeast  quarter  of  said  section 
15,  instead  of  the  south  half  of  the  northeast 
quarter  thereof;  that  defendant  Marion  Ed- 
wards claims  some  interest  in  the  property 


intended  to  have  been  conveyed,  tlie  nature 
of  which  is  unknown  to  plalntUTs,  but  which 
interest,  if  any,  pIulntlfTs  desire  to  have  de- 
termined. The  count  closes  with  a  prayer  for 
reformation  of  the  deed  of  trust  The  sec- 
ond count  sets  up  the  deed  of  trust  as  sought 
to  be  reformed,  alleges  that  the  princiiMl 
amount  of  the  note  secured  thereby,  with  in- 
terest thereon  from  March  18,  1917,  is  due, 
and  prays  a  toredosure  thereunder.  Plain- 
titr  Klrby  Lamar  is  trustee  under  the  deed 
of  trust  in  suit 

Defendant  Marlon  Edwards  answered,  de- 
nying generally  the  allegations  of  the  peti- 
tion, and  pleading  that  he  Is  the  owner  ot 
the  south  half  of  the  northeast  quarter  of 
section  Ifi  aforesaid,  t>eing  an  Innocott  pur- 
ctiaser  for  value,  and  that  he  is  in  posses- 
sion thereof. 

Defendants  Ed  Felkins  and  Millie  Felldns, 
who  were  nonresidents,  were  duly  served 
with  summons,  but  made  default 

At  the  opening  of  the  trial  of  the  case  it 
was  agreed  that  defendant  Ed  Felkins  Is 
the  common  source  of  title  to  the  land  In- 
volved. 

The  direct  evidence  for  plalntUTs  not  bring 
material  to  the  question  here  presented,  we 
shall  forego  adverting  thereto. 

To  sustain  the  issues  for  defendant  Ed- 
wards, there  were  Introduced  in  evidence  the 
following  deeds,  to  wit:  SheriiTs  Deed  Bee- 
ord  Book  61,  page  452,  showing  sherilTs  deed 
under  special  ezecutlcm  for  delinquent  taxes, 
dated  November  15,  1917,  reciting  Judgment 
of  the  circuit  court  on  Au^st  25,  1917, 
against  Ed  Felkins  and  in  favor  of  the  state 
of  Missouri,  at  the  relation  of  Jake  h.  Mc- 
Elnney,  collector,  conveying  the  south  half 
of  the  northeast  quarter  of  section  15  to  B. 
Tj.  Pollard  and  F.  J.  McOrath  for  a  consid- 
eration of  $86 ;  special  warranty  deed  dated 
December  3,  1917,  from  E.  U  Pollard  and 
wife  and  Frank  J.  McOrath  and  wife  to 
F.  R.  Ellis,  conveying  the  same  land,  for  a 
recited  consideration  of  $1,000  general  war- 
ranty deed  dated  January  29,  1918,  from  F. 
R.  Ellis  and  wife  to  Jesse  and  George  Hamil- 
ton, husband  and  wife,  conveying  the  same 
land,  for  a  recited  consideration  of  $1,000; 
general  warranty  deed  dated  May  17,  1918, 
from  Jesse  and  George  Hamilton  to  Marlon 
Edwards,  conveying  the  same  land,  for  a 
reoJtbd  consldpratlon  of  $400. 

Defendant  Edwards  testified  that  he  bought 
the  land  in  question  from  George  Hamilton, 
paying  $400  cash  therefor,  for  which  he  ex- 
hibited a  receipt,  and  that  he  is  living  thqre- 
on ;  that  t>efore  he  paid  the  purchase  money 
he  examined  an  abstract  of  title  which  was 
exhibited  to  him;  that  he  knew  nothing 
about  Mrs.  Hines  claiming  a  lien  or  holding 
a  mortgage  on  the  land  until  he  was  served 
with  summons  as  defendant  herein.  The  al>- 
stract  of  title  referred  to  was  introduced  In 
evidence  and  shows  the  chain  of  title  offered 
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In  evidence,  bat  does  not  diow  the  deed  of 
trust  to  plaintiff  HlneB. 

For  plaintiffs.  In  rebattal,  tbere  was  read 
in  evidence  the  petition  filed  May  90.  1917,  In 
the  tax  suit  brought  by  the  state  at  the  rela- 
tim  of  Jake  L.  McKlnney,  Collector,  against 
defendant  Ei  Felklns,  being  the  same  suit 
under  which  Pollard  and  McGrath  (remote 
grantors  of  flefendant  Edwards)  acquired 
title  at  the  delinquent  tax  sale  held  under 
execution  issued  therein.  Said  petition,  be- 
ing in  the  main  printed,  is  in  usual  form  for 
tax  suits,  but  contains  no  allegation  in  the 
body  thereof  as  to  nonresidence  of  the  de- 
fendant Felklna.  At  the  close  the  petition 
Is  signed  "John  H.  Sanks,  FlalntUTs  Attor' 
ney."  Below  ttiis  signature,  In  handwriting, 
occurs  the  following  allegation: 

"Plaintiff  farther  states  that  the  defendant 
Ed  Felkins  is  a  nonresident  of  the  state  of 
MiBsouri  and  cannot  be  served  with  the  or- 
dinary process  of  law  in  this  state. 

"John  H.  Sanks,  Atty.  for  PUT." 

The  above  allegation  is  not  verified  by  af- 
fidavit. 

For  plaintiffs,  in  rebuttal,  there  was  also 
Introduced  in  evidence  the  sumn^ons  in  the 
above-mentioned  tax  suit,  dated  May  81, 1917, 
and  the  return  of  the  sheriff  thereon,  as  fol- 
lows: 

"Ezecnted  the  within  writ  in  the  coonty  of 
Texas  and  state  of  Missonri  on  the  20th  day 
of  August,  1917,  by  making  diligent  search  for 
the  within-named  defendant,  Ed  Felkins,  and 
failing  to  find  him  in  my  said  countarr' 

There  was  also  introduced  in  evidence,  for 
plaintiff,  the  following:  Order  of  Publication 
Record  N,  page  178,  showing  an  order  of 
publication  in  the  said  tax  suit,  in  usual 
form,  purporting  to  be  made  by  the  clerk  in 
vacation,  npon  an  allegation  of  nonresidence 
contained  in  the  petition;  certified  copy  of 
said  order  of  publication,  directed  to  the 
Cabool  Ehiterprlse-Press,  and  attested  by  the 
cl«rl(  of  the  court  under  date  of  June  8, 
1917;  itroof  of  publication  of  the  said  order 
In  the  Cabool  Enterprise-Press  for  a  sufficient 
length  of  time  (the  date  of  the  order  of  pub- 
lication does  not  appear  upon  the  record  en- 
try thereof  nor  upon  the  printed  copy) ;  Tax 
Judgment  Becord  T,  page  125,  in  usual  form, 
showing  Judgment  against  defendant  Ed  Fel- 
kins, but  reciting  service  upon  him  by  publi- 
cation only. 

Mr.  John  H.  Sanks  testified  for  itolntiff  aa 
follows: 

"My  profession  is  attorney  at  law.  On  May 
80,  1917,  I  was  attorney  for  the  collector  of 
Texas  connty  for  the  purpose  of  bringing  ac- 
tions on  delinquent  taxes.  I  filed  that  anit  of 
l^te  ex  rel.  Collector  v.  Ed  Felkins. 

"Q.  I  show  you  the  petition  in  this  tax  suit 
and  call  your  attention  to  the  allegation  of 
nonresidence  of  the  defendant  at  the  bottom  or 
at  the  end  of  the  petition  and  ask  yon  if  that 
was  in  the  petition  at  the  time  the  petition  was 
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originally  filed?  A.  Well,  m  state  how  it  was, 
I  filed  this  suit  and  originally  ordered  a  sum- 
mons for  Texas  county,  and  then  I  went  down 
in  the  clerk's  office — ^now  I  don't  know  bow  long 
tliis  was  filed — and  the  derk  said  to  me  that 
this  man,  Felkins,  was  a  nonresident  of  the 
state  of  Missouri,  and  didn't  live  here,  and  we 
had  better  have  a  statement  of  nonresidence, 
and  I  sat  down  and  wrote  it,  and  I  don't  know 
how  long  it  tiad  been  since  it  was  filed,  but  it 
was  some  time  after  and  that  allegation  Vasn't 
verified.    I  didn't  swear  to  it" 

Bespondents  In  an  additional  abstract  of 
the  record  state  that— 

"When  appellant  offered  evidence  tending  to 
impeach  the  verity  of  the  record  of  the  tax 
suit  and  to  show  that  the  allegation  of  non- 
residence  was  not  in  the  petition  when  it  was 
originally  filed,  the  defendant  offered  the  fol- 
lowing objection,   which   was   overruled: 

"  'By  Mr.  Lamar:  We  object  for  the  further 
reason  there  are  no  sUegations  in  the  plead- 
ings in  this  case  that  there  are  any  errors  in 
the  records  of  this  court,  and  it  is  a  eondnsive 
presumption  that  the  records  of  this  court  are 
correct,  and  they  cannot  be  attacked,  nor  shown 
to  be  wrong  without  being  attacked  in  a  suit 
in  eqnity  to  change  and  reform  the  records, 
and  for  the  further  reason  the  plaintiffs  are 
absolutely  bound  by  the  petition  and  records 
as  they  are,  and  nothing  is  admissible  under 
the  pleadings  in  this  case  to  change  the  rec- 
ords and  show  that  it  ought  to  be  different 
from  what  it  is  at  this  time.' " 

The  court  rendered  a  judgment  and  decree 
that  the  plaintiffs  "take  nothing  by  this  ac- 
tion, and  that  the  defendant  Marion  EMwards 
be  discharged  with  his  ooflti."  From  this 
judgment  plaintifls  appeaL 

Barton  &  Impey,  of  Houston,  for  aimd- 
\aAts. 

liamar  &  Lamar,  of  Houston,  for  resiKMid- 
ents. 

BLDHR,  J.  (after  stating  the  fhcts  as 
above).  While  appellants  In  ttielr  briefs  deal 
with  various  phases  of  the  Issue  presented, 
they  ultimately  rest  their  case  upon  one  con- 
tention. They  insist  that  defendant  Edwards 
acquired  no  title  l^  mesne  conveyances  under 
the  tax  suit  brought  against  defendant  EA 
Felkins  by  reason  of  the  fact  that  the  alle- 
gation of  nonresidence,  apx>earlng  at  the  con- 
clusion of  the  petition  therein,  was  written 
without  an  order  of  court,  after  the  petition 
had  been  filed  and  summons  issued.  Learned 
counsel  for  plaintiffs  argue  In  snl>stance  that 
this  allegation  is  not  a  part  of  the  petition, 
that  the  order  of  publication  based  thereon 
was  a  nullity,  and  that  accordingly  the  court 
was  without  Jurisdiction  to  render  Judgment 
against  defendant  Felkins,  the  common 
source  of  title.  In  their  r^ly  brief  counsel 
say: 

"In  its  last  analysis,  there  is  but  one  question 
in  this  case:  Is  the  allegation  of  nonresidence, 
written  after  the  suit  had  been  filed  and  sum- 
mons issued,  in  vacation,  and  without  an  or- 
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der  of  the  court,  a  part  of  the  petition?  If 
this  question  be  answered  in  the  affirmatiTe,  the 
judgment  should  be  sustained;  but  if  in  the 
negative  it  ought  to  be  reversed." 

Accepting  this  statement  as  indicative  ot 
appellant's  final  Insistence,  we  proceed. 

[1-3]  Standing  alone,  the  record  in  the  tax 
suit  brought  by  the  collector  against  defend- 
ant Felkins  discloses  no  Irregularity  anflScient 
to  void  the  Judgment  rendered  therein.   True, 
the  allegation  as  to  nonresidence,  which  fol- 
lows the  prayer  of  the  petition  and  the  origi- 
nal signature  of  plalntiCTs  attorney,  does  not 
conform  to  good  pleading,  but  It  is  not  an  in- 
formality sufficient  to  exclude  It  as  one  of 
the  allegations  of  the  petition.    The  allega- 
tion was  In  the  nature  of  an  amendment  to 
the  petition,  and,  the  same  being  resubscribed 
under  the  amendment,   the  amendment  be- 
came a  part  of  the  petition.    Nlcodemus  v. 
Simons,  121  Ind.  564,  23  N.  E.  521.    As  nrged 
by  plaintiffs,  however,  the  testimony  of  Mr. 
Sanks,  attorney  for  plalntifT  In  the  said  tax 
suit,  was  to  the  effect  that  the  amendment 
was  made  by  him  at  the  suggestion  of  the 
clerk,  after  the  petition  had  been  filed.    But, 
be  that  as  it  may,  such  testimony  amounted 
to  an  attack  upon  the  record  by  parol  evi- 
dence, and  should  not  have  been  admitted. 
Davidson  v.  Real  Estate  &  Inv.  Co.,  226  Mo. 
loa  dt  29,  125  S.  W.  1143,  136  Am.  St  Rep. 
615;    Milan  v.  Pemberton,  12  Mo.  699;   Mob- 
ley  V.  Nave,  67  Mo.  646 ;   Freeman  v.  Thomp- 
son, 53  Mo.  183;   Dennison  v.  County  of  St 
Louis,  33  Mo.  168;   Cook  v.  Penrod,  111  Mo. 
App.  128,  85  S.   W.  676.     Accordingly,  dis- 
regarding such  testimony,  as  we  must,  we 
find  that  an  allegation  of  the  nonresidence  of 
defendant  Felkins  appears  on  the  face  of  the 
petition;    that  an  order  of  publication  was 
properly  made  by  the  clerk  in  vacation;  that 
proof  of  publication  of  such  order  was  sub- 
mitted to  the  court ;  and  that  pursuant  there- 
to Judgment  was  rendered  against  Felkins. 
Under  the  decisions  of  this  court  it  follows 
that  that  judgment  cannot  be  collaterally  at- 
tadced,  as  here  attempted.     McDermott  v. 
Gray,  196  Mo.  266,  96  8.  W.  481;  Vincent  v. 
Means,  184  Mo.  827,  82  S.  W.  96;  Tooker  ▼. 
lieake,  146  Mo.  loc.  cit  429.  430,  48  S.  W. 
688;  Payne  t.  Lott,  90  Mo.  676,  3  S.  W.  402; 
Schmidt  T,  Niemeyer,  100  \lo.  207,  13  S.  W. 
406;    Kane  v.  McCown,  55  Mo.  181;   Braw- 
ley  V.  Rann^,  67  Mo.  280.    Hence,  the  Judg- 
ment being  regular  on  its  face,  and  the  sale 
thereunder  being  unquestioned,  snch  sale  was 
sufliclent  to  convey  title  to  the  purchasers 
thereat     Stevenson  «» Blade,  168  Mo.  649. 
68  S.  W.  909;    Wellshear  v.  Kelley,  69  Mo. 
343;    Jones  v.  DrIskUl,  94  Mo.  190,  7  S.  W. 
Ill;    Allen  v.  McCabe,  93  Mo.  138,  6  S.  W. 
62.    We  therefore  rule  the  point  against  ap- 
pellants. 

The  error  In  the  admission  of  evidence  tend- 
ing to  vitiate  the  proceedings  in  the  tax  suit 


not  being  prejudicial  to  appellanta,  tnd  a 
review  of  the  entire  record  having  served  to 
convince  us  that  the  Judgment  was  conact, 
we  hereby  affirm  the  same. 
All  eoDxme. 


DRAKOPULOS  v.  BIDDLE  «t  al. 
(No.  21760.) 

(Supreme  C!oart  of  Blissoari,  Division  No.  2. 

May  26,  1921.    Motion  for  Rehearing 

Denied  June  23,  1921.) 

1.  Limitation  of  aotlont  «s>l27(6)— AfflMd. 
neat  snbatltutlno  widow  far  admlalstntM 
In  action  for  wronofal  deatii  hald  not  «  de- 
parture. 

In  action  for  wrongful  death  by  decedent's 
administrator,  under  Gen.  St  Kan.  1909,  i 
6014  (Code  Civ.  Proc.  J  419),  an  amended  peti- 
tion, filed  after  a  new  snit  would  have  been 
barred  by  limitations,  by  the  decedent's  widow 
as  substituted  plaintitF,  nnder  section  6015 
(section  420),  held  not  barred  aa  a  new  cause 
of  action;  the  cause  of  action  and  the  bene- 
ficiaries of  recoveryT-the  widow  and  children 
—being  the  same,  and  the  amendment  being 
permissible  nnder  Rev.  St  1919,  i  1274. 

2.  Death  «=s27—Reoovary  ky  wMaw  bars  salt 
by  admlnlstrataf. 

A  recovery  for  wrongful  death  by  dece- 
dent's administrator,  being  for  the  benefit  of 
decedent's  widow  and  children,  would  bar  their 
subsequent  suit,  and  a  recovery  by  them  in 
the  name  of  the  widow  would  bar  a  suit  by 
the   administrator  for  their  benefit 

3.  Dismissal  and  nonsuit  «=958( I)— Dismissal 
of  action  on  striking  out  amemied  petition 
far  wrongful  daath  held  rovarslbla  »»  abusa 
af  dlsoratlon. 

While  refusing  or  permitting  amendments 
is  largely  discretionary,  striking  out,  in  action 
for  wrongful  death,  an  amended  petition  by 
widow  substituted  as.  plaintiff  for  decedent's 
administrator,  on  ground  of  departure,  and 
dismissing  the  action,  ^eld  error,  where  limita- 
tions barred  a  new  anit. 

At>peal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 

Action  by  Sotero  Drakopulos  against  W. 
B.  Blddle  and  others,  receivers  of  the  St. 
Louis  &  San  Francisco  Railroad  (Company. 
From  Judgment  of  dismissal,  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

C.  W.  Prince,  B.  A.  Harris,  and  Jas.  N. 
Beery,  all  of  Kansas  City,  for  appellant 

W.  F.  Evans,  of  St.  Louis,  and  Quthile, 
Conrad  &  Durham  and  Hale  Houts,  all  ot 
Kansas  City,  for  respondents. 

DAVID  E.  BLAIR,  J.  The  action  la  for 
damages  for  the  wrongful  death  of  Gust 
Drakopulos,  the  husband  of  plaintiff.  The 
original  petition  was  filed  August  7,  1916, 
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The  fonrtb  amended  i)etltioii,  filed  December 
3,  1918,  ran  In  the  name  of  Samuel  B. 
Strother,  administrator  of  the  estate  of  Oust 
Drakopulos,  deceased.  It  alleges  that  plaln- 
tlff  therein  was  the  "duly  appointed  admin- 
istrator," etc.  Certain  allegations  relating 
to  the  appointment  of  the  receivers  for  the 
St.  Louis  &  San  E'ranclsco  Bailroad  Company, 
foreclosure  sale  of  its  property,  and  purchase 
thereof  by  defendant  St.  Louis  and  San  Fran- 
cisco Ballway  Company  are  made.  Said 
petition  then  averred  the  facts  relative  to 
the  death  of  Gust  Drakopulos  in  the  state 
of  Kansas  on  April  26, 1915,  and  that  the  same 
was  caused  by  the  negligence  of  defendants; 
that  deceased  left  surviving  him  a  widow, 
Sotero  Drakopulos,  and  three  ndnor  children 
therein  named,  all  dependent  upon  him ;  that 
plaintiff  has  been  given  a  right  of  action  for 
said  death  by  the  laws  of  Kansas ;  and  sets 
out  section  6014  of  chapter  95,  art.  18,  of  the 
General  Statutes  of  Kansas  for  1909  (Code 
Civ.  Proc  I  419),  as  follows: 

"Action  for  Death  hv  Wrongful  Act;  Limi- 
tations; Damages.  When  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission  of  an- 
other, the  personal  representatives  of  the  for- 
mer may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained 
an  action  had  he  lived,  against  the  latter  for 
injury  for  the  same  act  or  omission.  The  ac- 
tion must  be  commenced  withfai  two  years. 
The  damages  cannot  exceed  ten  thousand  dol- 
lars, and  must  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  some  manner  as  person- 
al property  of  the  deceased." 

Tbe  prayer  of  said  fburth  amended  petition 
to  as  follows: 

"Wherefore,  plaintiif,  for  and  In  behalf  of 
said  widow  and  children,  asks  judgment  against 
defendants  for  the  sum  of  ten  thousand  ($10,- 
000.00)  dollars  together  with  his  costs  herein 
faienrred  and  expended." 

On  February  12.  1919,  the  widow,  Sotero 
Drakopulos,  present  plaintiff,  applied  for 
leave  to  be  substituted  as  party  plaintiff  and 
to  adopt  the  pleadings  and  proceedings  In 
said  cause.  On  March  4,  1919,  and  over  the 
objection  and  exception  of  defendants,  she 
was  permitted  to  be  substituted  as  plaintiff, 
and  on  that  date  filed  a  fifth  aoftnded  peti- 
tion, in  which  she  alleged  that  on  and  prior  to 
April  26,  1915,  she  was  the  wife  of  Oust 
Drakopulos,  and  sets  out  the  names  of  her 
three  children  and  that  she  and  said  children 
were  residents  of  the  kingdom  of  Greece  and 
were  dependent  upon  said  Gust  Drakopulos. 

The  fifth  amended  petition  in  other  particu- 
lars is  substantially  in  the  same  words  as  the 
fourth  amended  petition,  except  that  it  sets 
out  in  full  section  6015  of  the  General  Stat- 
utes of  Kansas  for  1909,  chapter  96,  art.  18 
(Code  Civ.  Proc.  f  420),  as  follows: 

"See.  6015.  When  Action  may  6«  Brought  hy 
Widow  or  Nest  of  Kin.  That  in  all  cases  where 
the   residence  of  the   party  whose  death   has 


been  or  hereafter  shall  be  caused  as  set  forth 
in  the  next  preceding  section  is  or  has  been  at 
the  time  of  his  death  in  any  other  state  or  ter- 
ritory, or  when,  being  a  resident  of  this  state, 
no  personal  representative  is  or  has  been  ap- 
pointed, tke  action  provided  in  said  section 
may  be  brought  by  the  widow,  or  where  there 
is  no  widow,  by  the  next  of  kin  of  such  de- 
ceased." 

There  is  also  a  slight  difference  in  the  two 
petitions  caused  by  the  use  of  appropriate 
words  to  make  the  fifth  amended  petition 
applicable  to  plaintifl  as  widow  of  deceased, 
instead  of  applicable  to  the  plaintiff  named 
in  the  fourth  amended  petition  as  admlnla- 
trator  of  deceased.  The  prayer  of  the  fifth 
amended  petition  Is  as  follows: 

"Wherefore,  plaintifl,  for  and  in  behalf  of 
herself  and  said  minor  children,  asks  judgment 
against  defendants  in  the  sum  of  ten  thousand 
($10,000.00)  dollars,  together  with  her  costs 
herein  incurred  and  expended." 

On  March  17,  1919,  defendants  filed  their 
motion  to  strike  out  plainttflTs  fifth  amended 
petition,  and  said  motion  was  sustained  by 
the  trial  court,  to  which  action  plaintiff  duly 
excepted,  and  judgment  of  dismissal  with 
costs  was  entered  against  plaintiff.  The  ap- 
'peal  is  from  the  order  of  the  trial  court  strik- 
ing out  such  fifth  amended  petition  and  dis- 
missing the  cause.  The  propriety  of  such 
action  is  the  sole  question  hetore  us. 

[1]  As  appears  from  defendants'  motion  to 
strike  out  the  fifth  amended  petition,  the 
theory  of  defendants  is  that  such  amended 
petition  Is  a  departure  from  the  cause  of 
action  stated  in  thp  fourth  amended  and  prior 
petitions,  because  a  new  plaintiff  is  sub- 
stituted, who  is  a  stranger  to  the  original 
cause  of  action  and  to  the  plaintiff  therein, 
and  because  the  fifth  amended  petition  is 
based  upon  a  statute  different  from  the  one 
which  is  the  basis  of  the  claim  of  the  fourth 
amended  petition,  and  because  entirely  dif- 
ferent proof  wiU  be  required  in  the  two  peti- 
tions, and  because  a  judgment  upon  one  peti- 
tion would  be  no  bar  to  the  cause  of  action 
stated  in  the  other. 

We  do  not  think  there  Is  any  merit  in  the 
contention  that  plaintiff  Is  a  stranger  to  the 
original  cause  of  action.  It  is  expressly  al- 
leged in  the  fourth  amended  petition  that 
Sotero  Drakopulos  is  the  widow  of  deceased, 
and  the  names  of  the  minor  children  are  set 
out  therein,  and  that  such  administrator 
prays  judgment  for  and  in  behalf  of  said 
widow  and  children. 

Nor  is  it  true  that  the  fifth  amended  peti- 
tion is  based  oa  a  statute  different  from  the 
one  pleaded  in  the  fourth  amended  petition. 
Both  petitions  plead  section  6014,  and  both 
are  based  thereon.  The  fifth  amended  peti- 
tion pleads  section  6015  In  addition.  Sec- 
tion 6015*  merely  provides  when  the  widow 
may  maintain  the  action  provided  for  la  sec- 
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tion  6014.  Section  6016  adds  nothing  to  the 
liability  of  defendants  In  any  way. 

The  only  difference  In  the  proof  required 
is  that  in  the  fourth  amended  petition  such 
proof  should  show  deceased  was  a  resident  of 
Kansas  and  the  appointment  of  a  competent 
administrator;  while  in  the  fifth  amended 
petition  the  proof  should  show  either  that 
deceased  was  not  a  resident  of  Kansas,  or,  if 
a  resident,  that  no  personal  representative  is 
or  has  been  appointed.  Additional  proof  of 
section  0015  as  a  law  of  Kansas  is  required 
in  the  fifth  amended  petition.  Proof  of  the 
existence  of  the  widow  and  children  is  neces- 
sary in  both  petitions.  The  subject  of  the 
action,  the  cause  of  action,  the  grounds  of 
negligence,  and  the  measure  of  damages  are 
the  same  in  both  petitions.  The  damages 
sought  to  be  recovered  are  for  the  benefit  of 
the  widow  and  children  in  both  petitions, 
and  the  proceeds  recovered  on  a  Judgment 
under  either  petition  are  required  by  the  law 
of  Kansas  to  be  distributed  in  the  'same  man- 
ner. 

[2]  Nor  are  we  able  to  agree  that  a  recov- 
ery on  the  fifth  amended  petition  would  not 
be  a  complete  bar  to  the  action  by  the  ad- 
ministrator, or  vice  versa.  If  the  fourth 
amended  petition  properly  alleges  the  ap- 
pointment of  a  competent  administrator,  and 
the  proof  showed  that  fact  and  the  admin- 
istrator obtained  a  Judgment  thereon,  such 
Judgment  would  bar  recovery  upon  the  fifth 
amended  petition,  since  a  recovery  by  the 
administrator  suing  merely  In  a  representa- 
tive capacity  would  be  for  the  benefit  of  the 
widow  and  children.  Under  section  6014  the 
administrator  acts  as  a  trustee  for  the  widow 
and  children,  and  not  for  the  estate  of  the 
deceased.  The  damages  recovered  conld  not 
be  subjected  to  the  debts  of  the  deceased.  A 
recovery  by  him  for  them  would  bar  their 
subsequent  suit.  A  recovery  by  them  in  the 
name  of  the  widow  would  bar  a  suit  by  the 
administrator  for  their  benefit.  23  Cyc.  1245 ; 
Landis  v.  Hamilton,  7T  Mo.  554;  Davidson 
V.  Real  Estate  &  Investment  Co.,  249  Mo. 
loc.  cit.  602,  155  S.  W.  1;  Cooley  v.  Warren, 
53  Mo.  loc.  dt  169. 

It  Is  true  the  amended  petition  requires 
somewhat  different  proof  from  the  fourth 
amended  petition,  but  not  substantially  dif- 
ferent proof.  If  the  test  of  departure  be  that 
the  proof  required  Is  different  in  any  respect, 
then  every  amendment  would  be  a  departure. 
W«  think  sectlcm  1274,  R.  8.  Mo.  1919,  is 
sufficiently  broad  to  cover  the  amendment 
here  in  question.  It  provides  for  an  amend- 
ment by  adding  or  striking  out  the  name 
of  a  party,  and  even  provides  for  amend- 
ment after  the  proof  has  been  made  In  order 
to  conform  the  pleadings  to  the  proof,  where 
such  amendment  does  not  substantially 
change  the  claim  or  defense.  This  is  the 
consideration  which  should  guide  %he  courts. 
If   the   amendment  does  not  substantially 


change  the  claim  or  defense,  Qiere  te  no  de- 
I>arture. 

The  subject  of  the  action  here  Is  the  right 
of  Gust  Drakopulos  to  immunity  from  in- 
jury by  the  negligent  acta  of  defendants. 
The  cause  of  action  Is  the  alleged  violation 
of  that  right  by  .defendants.  The  object  of 
the  action  Is  tiie  recovery  of  damages  for 
such  violation  to  inure  to  the  exclusive  bene- 
fit of  the  widow  and  children.  These  are  the 
substantial  elements  of  the  daim.  Whether 
the  action  is  brought  by  the  administrator 
or  the  vrldow  is  a  mere  detail  of  procedure. 
The  only  concern  of  defendants  as  to  parties 
plaintiff  is  that  whoever  prosecntes  the  ac- 
tion shall  be  competent  to  maintain  it  in  such 
a  way  as  to  bar  any  other  action  for  the  same 
injury.  Defendants'  rights  in  this  regard 
are  amply  safeguarded,  and  the  amendment 
did  not  injuriously  affect  the  substantial 
rights  of  the  defendants. 

Support  for  these  views  is  found  in  Vaugh- 
an  y.  Railroad,  177  M&  App.  155,  164  S.  W. 
144,  in  which  case  the  Kansas  City  Ck>urt 
of  Appeals  held  that  it  was  error  to  enter 
Judgment  after  verdict  in  favor  of  the  ad- 
ministratrix, who  was  addedj  as  plaintiff 
after  verdict,  without  the  fact  of  her  appoint- 
ment as  administratrix  having  been  sub- 
mitted as  an  issue  for  trial  by  the  Jury.  On 
page  171  the  court  held  that  the  trial  court 
properly  permitted  the  substitution,  but 
should  then  have  sustained  a  motion  for  a 
new  trial  instead  of  permitting  the  admin- 
istratrix to  adopt  the  Judgment  and  previous 
proceedings,  and  remanded  the  cause  for 
new  trial  with  the  adminlBtratrlx  as  a  party 
plaintiff.  The  action  in  that  case  was  under 
the  federal  Employers'  Uabillty  Act  (U.  S. 
Comp.  SL  Si  8657-8665),  wherein  the  admin- 
istratrix was  the  proper  party  plaintiff.  The 
ruling  in  that  case  was  approved  by  the  same 
court  in  Dungan  v.  Railroad,  178  Mo.  Apx>. 
164,  165  8.  W.  1116.  We  are  further  fbrtified 
in  the  view  we  take  of  the  amendment  In 
this  case  by  the  opinion  of  Mr.  Justice  Pitney, 
of  the  United  States  Supreme  Court,  la  M., 
K.  ft  T.  By,  Co.  V,  Wulf,  226  U.  S.  670,  33 
Sup.  Ct  135,  67  L.  Ed.  355,  Ann.  Gas.  1914B, 
134.  In  that  case  the  action  had  been  in- 
stituted by  the  mother  of  the  deceased  as  bis 
sole  heir,  and  subsequently  she  was  appointed 
administratrix  and  was  made  a  party  plain- 
tiff. The  action  in  that  case  was  under  the 
federal  Employers'  liability  Act,  where  the 
action  could  only  be  maintained  by  the  per- 
sonal representative  of  the  deceased.  The 
substitution  was  approved,  and  it  was  ruled 
that  the  substitution  did  not  change  the 
cause  of  action. 

Defendants  dte  the  case  of  Broyles  v. 
Eversmeyer,  262  Mo.  884,  171  S.  W.  334,  aa 
supporting  their  contention.  It  is  difficult  to 
understand  how  that  case  is  authority  for 
defendants'  position.  This  court,  speaking- 
through  Graves,  J.,  held  proper  an  amend- 
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ment  correcting  a  mistake  In  the  description 
of  a  tract  of  land.  Section  1848,  R.  S.  1009 
(now  section  1274,  R.  8.  1919),  was  there 
invoked  as  authority  for  the  amendment. 
That  same  statnte  provides  for  adding  or 
striking  out  the  name  of  a  party  and  for 
amendment  of  the  pleadings,  even  after  the 
proof  lias  been  made,  in  order  to  conform 
pleading  to  proof,  where  such  amendment 
does  not  change  substantially  the  claim  or 
defense.  Defendants  also  cite  Garber  v.  Mo. 
Pac.  Ry.  Co.,  210  S.  W.  377.  The  question 
there  was  the  propriety  of  the  action  of  the 
trial  court  In  striking  out  the  third  count  of 
the  third  amended  petition  as  a  departure. 
The  first  and  second  counts  of  said  amend- 
ed i)etition  were  based  on  Missouri  statutes 
and  the  third  count  on  the  federal  Employ- 
ers' Uability  Act.  As  no  exceptions  were 
saved  to  the  action  of  the  trial  court  in 
striking  out  such  tlilrd  count.  It  was  held 
that  the  question  was  not  properly  raised  for 
review  and  the  propriety  of  the  amendment 
was  not  before  this  court,  and  that  even  If 
the  question  had  been  properly  saved,  as 
neither  the  original  nor  any  other  petition 
prior  to  the  third  amended  petition  was  in- 
corporated In  the  record,  the  court  was  in  no 
position  to  determine  the  propriety  of  the 
amendment  The  question  of  departure  was 
not  determined. 

In  Bank  v.  Thompson,  223  S.  "W.  734,  re- 
lied on  by  defendants,  the  original  petition 
counted  on  a  demand  note  and  the  amended 
petition  upon  an  agreement  under  which  the 
note  set  out  in  the  original  petition  had  been 
given  to  secure  the  payment  of  other  notes. 
The  two  petitions  were  based  on  diffeiynt 
subject-matters  and  required  quite  different 
evidence  to  support  them.  None  of  the  other 
cases  on  the  question  of  departure  cited  by 
defendant  give  us  any  additional  light 

[3]  No  reason  except  the  alleged  departure 
appears  in  the  record  before  us  to  justify 
the  court's  action  In  striking  out  the  fifth 
amoided  petition.  It  is  true  that  the  permit- 
ting of  amendments  Is  largely  within  the 
sound  discretion  of  the  trial  court.  The  court 
having  exercised  its  discretion  in  plaintiff's 
favor  and  having  permitted  the  substitution 
of  the  widow  as  party  plaintiff,  we  are  justi- 
fied in  assuming  that  it  would  not  have 
stricken  out  the  pleading  except  for  the  sup- 
posed departure.  We  are  satisfied  that  was 
not  a  sufficient  reason.  We  regard  the  exer- 
cise of  the  court's  power  as  unwise  and  un- 
sound, ^here  its  action  finally  closed  the  door 
to  relief  in  plalntilTs  face.  The  statute  of 
llmltatlonB  Is  a  complete  bar  to  the  prosecu- 
tion of  a  new  suit 

From  what  has  been  said  it  is  apparent 
that  the  court  erred  in  striking  out  plaintiff's 
fifth  amended  petition  and  dismissing  the 
cause  and  entering  judgment  against  plain- 
tiff for  costs. 


The  judgment  of-  the,  trial  court  must  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  set  aside  its  order 
of  dismissal  of  the  cause  and  to  reinstate 
plaintiff's  fifth  amended  petition  and  to  pro- 
ceed with  the  cause  in  conformity  to  law.  It 
18  so  ordered. 

All  concur. 


STATE  V.  Mcdonald.     (No.  22639.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  26,  1921.    Motion  for  Rehearing 

Denied  June  23,  1921.) 

1.  Homloide  ®=3255(3)— Evideno*  held  tuffl- 
elent  to  sustain  verdict  of  manslaughter. 

In  a  prosecution  for  second  degree  mur- 
der, evidence  held  sufiScient  to  sustain  the  jury's 
finding  of  guilty  of  manslaughter  in  the  tliird 
degree. 

2.  Criminal  law  «s>ll44(l2)— Exclusion  of  oon- 
tract,  giving  rise  to  quarrel  leading  to  killing, 
presumed  proper,  though  ao  ground  of  ob- 
jection stated. 

In  a  prosecution  for  murder  resulting  from 
a  quarrel  as  to  the  terms  of  a  contract  be- 
tween defendant  and  deceased,  and  the  Su- 
preme Court  is  not  advised  of  the  contents  of 
the  ezliibit  it  will  be  presumed  the  court  did 
not  err  in  excluding  the  contract  as  an  exhibit, 
though  defendant's  objection,  alleging  so 
ground,  was  invalid. 

3.  Criminal  law  9=3706— Statement  of  state's 
counsel  that  he  did  not  want  to  Introduce  ex- 
hibit over  defendant's  objeotloos  not  im- 
proper. 

In  a  prosecution  for  murder,  a  statement 
by  the  state's  eounsel  that  be  did  not  want  to 
introduce,  over  defendant's  objections,  a  con- 
tract between  defendant  and  deceased,  concern- 
ing the  terms  of  which  a  quarrel  had  arisen  ■ 
resulting  in  the  homicide,  was  not  improper, 
and  afforded  no  ground  for  reversal  as  having 
been  uttered,  not  hi  good  faith,  but  to  create  a 
false  impression  against  defendant 

4.  Criminal  law  «s>l037(l)— No  error  In  In- 
timation of  guilt  In  prosecutor's  statements, 
where  no  objection  to  impeaching  questions. 

In  a  prosecution  for  second  degree  mur- 
der, where  no  objection  was  made  to  ques- 
tions asked  of  defendant's  witness  on  cross-ex- 
amination as  to  whether  defendant  had  been 
convicted  of  assault  and  battery  and  for  dis- 
turbing the  peace,  and  no  adverse  rulings  were 
made,  a  statement  by  the  state's  counsel  on 
cross-examination  of  another  witness,  inferring 
defendant's  guilt  because  such  witness  had  not 
been  placed  on  the  stand  at  the  preliminary, 
was  not  reversible  error:  there  being  notliing 
for  review. 

5.  Criminal  law  <S=3695(4)— Objection  to  ques- 
tion on  ground  not  asked  In  good  faith,  not 
on  ground  of  Incompetency,  property  over- 
ruled. 

In  a  prosecution  for  murder,  where  defend- 
ant's only  objection  to  questions  as  to  wheth- 
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er  defendant  bad  committed  other  crime*  waa 
on  the  ground,  not  'that  the  testimony  was 
incompetent,  but  that  the  question  objected 
to  was  not  aslced  in  good  faith,  the  objection 
was  properly  overruled. 

6.  Criminal  law  «=»693— Objeotloa  to  question, 
after  answer,  on  sole  ground  not  asked  la 
good  faith,  properly  overruled. 

In  a  prosecution  for  murder  defendant's 
objection  to  a  question  as  to  whether  the  wit- 
ness had  not  heard  of  defendant  being  convict- 
ed for  disturbing  religious  worship,  on  the 
ground  it  ^as  not  asiced  in  good  faith,  was 
properly  overraled,  not  having  been  made  un- 
til after  the  witness  answered,  and  no  objec- 
tion having  been  made  to  its  form. 

7.  Witnesses  <S=>274(2)— Character  witness 
may  be  questioned  as  to  rumors  eonoernlng 
defendant's  misconduct. 

A  character  witness  may  be  interrogated 
as  to  whether  he  has  heard  rumors  concerning 
defendant's  illegal  proceedings  which  might  af- 
fect his  reputation  for  peace  and  quietude. 

Appeal  from  drcnlt  Court,  Texas  County; 
li.  B.  Woodslde,  Judge. 

James  McDonald  was  convicted  of  man- 
slaughter in  the  tblrd  degree,  and  he  appeals. 
Affirmed. 

On  August  16,  1920,  an  information  was 
filed  in  the  circuit  court  of  Texas  county. 
Mo.,  by  the  prosecuting  attorney  of  said 
county,  charging  defendant  McDonald  with 
murder  in  the  second  degree  for  the  UiUng 
of  Henry  Stephens,  In  said  county,  on  July 
20,  1920,  with  a  mowing  machine  cycle  bar, 
etc.  Defendant  entered  a  plea  of  not  guilty, 
and  the  trial  commenced  before  a  Jury  on 
November  11,  1920. 

The  evidence  on  the  part  of  the  state  is 
substantially  as  follows:  On  July  20,  1920, 
in  Texas  county.  Mo.,  the  appellant  assaulted 
Henry  Stephens  with  a  mowing  machine 
cycle  bar.  Inflicting  a  mortal  wound  upon  the 
left  side  of  his  head,  from  which  he  died  at 
Springfield,  Mo.,  on  July  23,  1920.  The  con- 
troversy was  caused  by  a  difference  between 
appellant  and  deceased  over  the  division  of 
some  hay  which  appellant  was  saving  on  the 
farm  of  deceased.  Appellant  and  a  man  by 
the  name  of  Jim  Miller  had  come  to  the 
home  of  the  deceased  just  after  noon  on 
July  20th,  and  were  grinding  the  cycle  when 
the  deceased  came  to  where  they  were,  and 
asked  appellant  hovr  much  hay  be  had  cut. 
Appellant  told  him  that  he  had  hauled  four 
loads  to  his  home  and  tw^  to  the  deceased's 
home.  The  deceased  contended  that  he  was 
to  have  Italf  of  the  hay,  and  appellant  claim- 
ed he  was  only  to  have  one-tliird.  They 
quarreled  about  the  matter,  and  in  the  quar- 
rel they  referred  to  a  written  contract,  and 
the  deceased  told  appellant  finally  to  leave 
the  hay  in  the  field  if  he  could  not  bring 
him  half  of  it  as  be  had  agreed  to  do.    They 


argued  for  some  time  about  their  agreement, 
and  finally  deceased  said  to  appellant,  "Yon 
have  been  trying  to  make  trouble  between 
me  and  my  neighbors,"  and  appellant  said, 
"Tou  are  a  liar,  and  whoever  told  you  that 

is  a  d 1 and  a  s of  a  b ."    In 

the  conversation,  appellant  raised  his  hand 
several  times  towards  the  deceased,  and  one 
time  the  deceased  said,  "Xou  take  your  hand 
down,"  and  then  the  appellant  struck  the 
deceased,  and  he  toppled  over  a  little  bit, 
and  then  he  struck  him  again  with  the  cycle. 
Deceased  did  not  have  any  knife  in  his 
hand,  and  did  not  make  any  effort  to  strike 
appellant  After  the  deceased  waa  taken  in 
the  bouse  his  knife  fell  out  of  his  pocket.  It 
was  closed.  Jim  Miller,  the  deceased's  wife, 
daughter,  and  son  were  present  when  the 
difficulty  occurred.  After  the  lick  on  the 
deceased's  head  he  was  never  conscious  so 
that  he  could  talk. 

The  testimony  for  the  defense  was  sub- 
stantially as  follows:  Appellant  and  Jim 
Miller  were  at  the  home  of  the  deceased, 
grinding  a  cycle  for  a  mower.  Miller  was 
turning  the  grindstone,  and  appellant  was 
grinding  the  cycle,  when  Stephens  walked  up 
and  asked  how  appellant  was  getting  along 
hauling  hay.  They  got  Into  a  quarr^  as  to 
how  much  of  the  hay  each  was  to  recdve. 
Appellant  told  Stephens  to  get  his  contract 
and  read  It,  and  whatever  it  said  each  waa 
to  receive,  he  would  abide  by  that  Deceased 
then  told  appellant  that  he  had  run  around 
over  the  country,  and  talked  to  his  neighbors 
and  caused  trouble,  and  appellant  said  that 
was  a  d— —  lie,  and  anybody  who  told  him 

that  was  a  d lying  s of  a  b— — ,  and 

thai  he  would  face  anybody  in  that  statement. 
Deceased  bad  his  knife  in  his  hand,  and  put 
it  up  on  his  breast  and  said:  "Xon  have  run 

over  the  wrong  man.    G d y.ou.    I'll 

kill  you  if  I  don't  get  half  of  that  bay!" 
Appellant  told  him  to  get  his  contract  and 
read  it,  and  he  said :  "G d the  con- 
tract I'll  kill  you  or  have  half  of  the  hay" 
and  deceased  made  a  pass  at  him  with  his 
knife  and  cut  within  two  inches  of  the 
Jugular  vein,  and  cut  his  shirt  on  the  right 
side.  Appellant  pushed  him  back  and  de- 
ceased started  towards  him  again,  and  ap- 
pellant hit  him  again  on  the  head  and  he 
fell  to  the  ground.  Appellant  testified  that 
he  tried  to  persuade  the  deceased  that  they 
should  not  have  any  trouble,  and  they  both 
cursed  each  other ;  that  the  deceased  struck 
the  appellant  with  a  knife,  and  cut  Ills  stilrt 
and  suspenders;  that  appellant  shoved  him 
back,  and  deceased  started  towards  him 
again,  trying  to  cut  him,  and  that  appellant 
struck  him  with  the  cycle  while  appellant 
remained  sitting  aside  the  grindstone  frame. 
Appellant  thought  he  was  hitting  him  with 
the  side  of  the  cycle.    He  struck  him  to  keep 
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him  from  cntttnfc  hUn  with  his  knife.  De- 
ceased cut  appellant  once  In  the  band,  and 
after  appellant  stmck  deceased,  deceased's 
daughter  came  up,  and  was  hitting  and 
scratching  appellant,  and  Jim  Miller  took 
hold  of  her  and  told  her  to  stop.  Appellant 
did  not  strike  deceased  but  one  lick.  Sev- 
eral witnesses  testified  that  the  general  repu- 
tation of  appellant  for  being  a  peaceable, 
law-abiding  citizen  was  good. 

On  Novembw  12,  1020,  the  Jury  returned 
Into  court  the  following  verdict: 

"We,  the  iwcj,  find  the  defendant  guilty  of 
manslaughter  in  the  third  degree,  but  can't 
agree  on  the  punishment. 

"[Signed]    O.  C-Tuttie,  Foreman." 

The  court  on  the  same  day  fixed  the  pun- 
ishment of  defendant  at  imprisonment  in  the 
penitentiary  for  a  term  of  two  years.  De- 
fendant in  due  time  filed  his  motion  for  a 
new  trial,  which  was  overruled  and  the 
cause  duly  appealed  by  him  to  this  court. 

Barton  &  Impey,  of  Houston,  for  api)el- 
lant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Bobt  J. 
Smith  and  R.  W.  Otto,  Asst  Attys.  Oen., 
for  the  State. 

iKAILBT,  C.  (a^ter  stating  the  facts  as 
above).  [1]  1.  We  have  carefully  read  the 
evidence  set  out  in  the  transcript,  and  have 
likewise  read  and  considered  the  respective 
briefs  on  file  in  the  case.  The  indictment 
is  In  proper  form,  and  in  our  opinion  the 
instructions  are  fair  to  the  defendant,  and 
properly  declared  all  the  law  that  was  neces- 
sary for  the  consideration  of  the  Jury  in 
passing  upon  the  merits  of  the  case.  The 
record  contains  abundant  substantial  evi- 
dence sustaining  the  finding  of  the  jury. 
Unless  reversible  error  was  committed  by 
the  court,  during  the  progress  of  the  trial, 
it  will  be  our  plain  duty  to  afiSrm  the  Judg^' 
ment. 

[2,  S]  2.  The  first  assignment  of  error 
foimd  in  appellant's  brief  is  couched  in  the 
fcdlowlng  language: 

"(1)  The  court  erred  la  overraling  defend- 
ant's objection  to  qnestionB  asked,  not  in  good 
faith  to  obtain  testimony,  but  to  create  a  false 
impression  against  defendant." 

Under  appellant's  "points  and  authorities," 
we  are  not  referred'  to  any  place,  in  either 
the  transcript  or  briefs,  where  the  above 
matter  complained  of  can  be  found.  Neither 
does  the  argument  in  defendant's  brief  point 
out  any  part  of  the  record  which  can  be 
definitdy  located  as  containing  the  matters 
complained  of  in  above  assignment.  It  is 
not  Inappropriate,  while  passing,  in  view  of 
the  foregoing,  to  suggest  that  the  brief  on 
file  In  behalf  of  appellant  is  of  little  practical 
benefit  to  the  court,  as  we  are  required  to 
grope  in  the  dark  and  dig  out  of  the  record 
.  the'  few  alleged  errors  complained  of  under 
■aid  assignment 
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One  of  the  supposed  errors  will  donbtleai 
be  found  on  page  5  of  appellant's  statement, 
which  reads  as  follows: 

"Just  before  the  close  of  the  state's  evidence, 
the  following  occurred: 

"By  Mr.  Hiett:  I  now  want  to  offer  in  evi- 
dence the  contract  which  was  identified  by  the 
witness,  Mrs.  Stephens,  and  is  marked  Ex- 
hibits A  and  A2. 

"By  Mr.  Barton:  I  object  to  the  introduc- 
tion of  that  contract  in  evidence. 

"By  the  Court:    The  objectioa  is  sustained. 

"By  Mr.  Hiett:  Well,  I  don't  want  to  in- 
troduce it  in  evidence  over  their  objections. 

"By  Mr.  Barton:  I  object  to  Mr.  Hiett 
making  that  statement. 

"By  the  Court:  The  court  ruled  it  out;  aa 
far  as  the  state's  testimony  is  concerned,  it  is 
Inadmissible."  ^ 

We  are  not  advised  as  to  the  contents  of 
said  exhibits,  and,  in  the  absence  of  evidence 
to  the  contrary,  presume  the  court  committed 
no  error  in  excluding  same,  although  defend- 
ant's ground  of  objection  above  stated  wtm 
invalid  as  a  legal  objection,  and  amounted 
to  notbing.  The  court,  however,  sustained 
the  objection.  Counsel  for  the  state  was 
guilty  of  no  impropriety  in  making  the  state- 
ment attributed  to  him.  The  above  com- 
plaint is  devoid  of  merit,  affords  no  ground 
for  reversing  the  case,  and  is  absolutely  triv- 
ial in  its  nature. 

[4]  On  pages  5  and  6  of  defendant's  Btat»- 
ment,  the  following  occurs: 

"In  the  cross-examination  of  Miller,  an  as- 
sertion is  plainly  implied  that  Miller  had  not 
told  Fitzgerald  and  Fugate  what  be  said  he 
had.  Fugate  was  a  state  witness  indorsed  on 
the  information,  but  was  not  called,  and  there 
was  no  evidence  contradicting  Miller  on  this 
point. 

"In  the  cross-examination  of  Miller,  an  in- 
ference of  guilt  is  plainly  sought  from  the  fact 
Miller  was  not  put  upon  the  stand  at  the  pre- 
liminary. This  was  accentuated  when  the  spe- 
cial prosecutor  plainly  intimated  that  the  rea- 
son this  witness  was  not  placed  on  the  stand 
at  the  preliminary  was  because  defendant's 
counsel  did  not  believe  what  the  witness  said. 

"On  cross-examination  of  defendant's  char- 
acter witness,  Sam  Martin,  from  Webster  coun- 
ty, the  following  occurred: 

"Q.-  (by  Mr.  Hiett).  Did  you  ever  hfear  of 
him  being  convicted  over  there,  for  assault  and 
battery?    A.  No,  sir. 

"Q.  Did  you  ever  hear  of  him  being  convict- 
ed for  making  an  assault  upon  a  fellow  by  the 
name  of  Tom  Smith?     A.  No,  sir;  I  didn't. 

"Q.  Did  you  ever  hear  about  him  being  con- 
victed for  disturbing  the  peace  of  a  church 
there  close  to  where  yon  lived?  A.  For  dis- 
turbing the  peace? 

"Q.  Yes.  A.  No,  sir;  well,  if  I  did,  I  have 
no  remembrance  of  it. 

"Q.  You  don't  know  whether  anything  like 
that  occurred  or  not?    A  No,  sir." 

We  have  before  us  the  transcript  on  file, 
and  find  upon  actual  inspection  that  not  a 
single  objection  was  made  by  defendant  to 
the  admission  or  exclusion  <^  any  evidence 
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wbatever,  on  either  pages  79,  80,  81,  82,  or 
83  of  the  transcript,  and  yet  we  are  blandly 
asked  to  reverse  this  case  on  account  of 
above  statement  of  eonnsel.  There  was  no 
objection  made  by  appellant's  counsel,  nor 
was  any  adverse  ruling  made  against  de- 
fendant. There  was  nothing  for  review  on 
the  fftce  of  the  record.  The  foregoing  as- 
signment is  dev(dd  of  even  the  slightest 
merit. 

[S-7]  8.  The  second  assignment  of  error 
reads  as  follows: 

"(2)-  The  court  erred  in  refuBiog  to  rebuke 

counsel  for  the  state  for  attempting,  by  ques- 
tiona  not  asked  in  good  faith,  to  create  an  im- 
pression on  the  minds  of  the  jury  that  defend- 
ant had  committed  several  other  crimes." 

On  pages  7  and  8  of  defendant's  brief, 
we  find  the  following: 

"The  cross-examination  of  defendant's  char- 
acter witness,  W.  B.  Burk,  from  Webster  coun- 
ty, is  as  follows: 

"Q.  (by  Mr.  Hiett).  Do  you  know  where 
there  is  a  schoolbouse,  dose  to  you,  called  the 
Carrice  schoolhouse?  A.  I  don't  know  the 
place;  it  ain't  in  that  country. 

"Q.  Is  there  a  school  house  out  there,  by 
that  name,  close  to  Fordland?    A.  What? 

"Q.  There  is  a  schoolhouse,  by  that  name, 
dose  to  Fordland,  isn't  there?  A.  No,  sir;  I 
don't  know  it  by  that  name. 

"Q.  You  don't  know  it  by  that  name?  A.  No, 
sir. 

"Q.  Didn't  yon  hear  of  the  defendant  being 
convicted  for  disturbing  religious  worship  at  a 
schoolhouse  somewhere  there  dose  to  yon? 
A.  What? 

'^.  Didn't  you  hear  of  the  defendant  being 
convicted  of  disturbing  religious  worship,  at  a 
schoolhouse  there  dose  to  you?    A.  No,  sir. 

"By  Mr.  Barton:  I  want  to  object  to  this 
question  on  the  ground  that  it  is  not  asked  in 
good  faith,  and  I  ask  the  court  to  rebuke  the 
attorney  for  the  state  for  asking  a  question 
which  Is  not  intended  to  elicit  facts,  but  to 
cast  suspicion  only. 

"By  the  Court:  The  court  is  unable  to  de- 
termine whether  the  question  is  asked  in  good 
faith  or  not;  the  question  should  not  be  asked 
"by  the  attomejr  unless  asked  in  good  faith  for 
the  nurpose  of  elidting  information,  but  the 
court,  not  being  able  to  determine  that  it  was 
not  so  asked,  overrules  the  objection,  and  de- 
clines to  rebuke  counsel  for  the  state  for  asking 
the  question.  (To  which  action  of  the  court 
fai  overruling  said  objection  and  declining  to  re- 
buke counsel  for  the  state  the  defendant,  in 
open  court,  by  counsel,  objected  and  excepted 
at  the  time.) 

"By  Mr.  Hiett:  Q.  Ton  never  heard  about 
him  being  convicted  for  common  assault?  A. 
No,  sir. 

"Q.  Or  pleading  guilty  to  common  assault? 
A.  No,   sir. 

"Q.  Do  you  know  what  he  left  there  for? 
A.  What? 

"Q.  Do  you  know  what  he  left  there  for? 
A.  No,  air;  I  don't 

"Q.  That  is  all." 


It  will  be  observed  that  only  one  objection 
was  made  by  defendant's  counsel  to  the 
above  examination,  and  that  too  was  in  re- 
spect to  a  question  which  had  been  asked 
and  answered.  Furthermore,  the  objection 
was  not  made  aa  to  the  Incompetency  of  the 
testimony  sought  to  be  elicited,  but  the  court 
was  asked  to  sustain  said  objection  on  the 
ground  that  the  above  question  was  not  asked 
in  good  faith  by  counsd  for  the  state.  The 
court  very  properly  overruled  the  objection 
made  to  the  single  question  after  It  had 
been  answered.  Aside  from  the  foregoing, 
as  there  was  no  objection  made  to  the  form 
of  the  question,  the  court  could  not  well 
sustain  said  objection,  because  it  came  tdo 
late,  and  because  we  have  heretofore  held 
that  where  a  character  witness  is  on  the 
stand  he  may  be  interrogated  as  to  whether 
he  has  heard  rumors  afloat  concerning  de- 
fendant's alleged  illegal  proceedings  which 
might  affect  bis  reputation  for  peace  and 
quietude.  State  v.  Hulbert,  228  S.  W.  loc. 
dt.  501 ;  State  v.  Smith,  250  Mo.  loc.  cit.  277, 
167  S.  W.  307;  State  v.  Beckner,  104  Mo.  loc. 
dt.  298,  91  8.  W.  882,  8  L.  R.  A.  (N.  S.) 
635;  State  v.  Parker,  172  Mo.  loc.  dt.  206, 
207,  72  S.  W.  650;  State  v.  Crow,  107  Mo. 
loc.  dt  345,  17  8.  W.  74jS. 

4.  We  have  carefully  'considered  all  the 
questlona  presented  herdn,  and  find  no  valid 
grounds  for  reversing  the  case.  The  defend- 
ant was  convicted  upon  substantial  evidence, 
after  a  fair  and  Impartial  trial,  upon  a 
record  free  from  error.  The  Judgment  of  the 
trial  court  is  accordingly  affirmed. 

WHITE  and  MOZLEY,  CC,  concur. 

PER  CUBIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  amn- 
ion of  the  court. 

All  ooncor. 


NATIONAL     REFtflGERATOR     CO.    V. 

SOUTHWEST  MISSOURI  LIGHT  CO. 

(No.  21817.) 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 

April  0,  1921.    Motion  for  Rehearing 

Denied  June  6,  1921.) 

I.  Appeal  and  error  «s>643(5)— Omission   of 
record  to  show  that  motion  for  now  trial  and 
bill  of  exceptions  filed  ourad  by  fallura  to 
object  In  time. 
Rule  No.   13  of  the   Supreme   Court,   am 
amended  December  31,  1920  (228  8.  W.  viU), 
cures  the   defect  that   the   record   proper,   as 
shown  by  the  abstract  of  the  record,  fails  to 
show  that  motion  for  new  trial  and  bill  of  ex- 
ceptions were  filed,  where  respondent  failed  to 
serve  motion  containing  objections  to  the  suffi- 
ciency of  the  abstract  on  appellant  within   16 
days  after  appellant  had  served  the  abstract. 
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2.  Courts  «=97S— Rule  of  court  ouiot  repeal 
provisions  of  statute. 

A  rule  of  coart  cannot  repeal  the  provi- 
siona-  of  a  statute  regarding  any  matter. 

3.  Commeroe  ®=38(l)— No  state  oan  Intorfero 
with  Interstate  commerce  Into  Missouri. 

Under  the  interstate  commerce  danse  of 
the  federal  Constitution,  no  state  can  interfere 
with,  lay  a  burden  upon,  or  prohibit,  the  trans- 
portation of  interstate  commerce  into  Missouri; 
it  being  wholly  immaterial  where  the  contract 
effecting  interstate  commerce  is  made. 

4.  Courts  «=s>97 (5)— Decisions  of  federal  oourts 
as  to  interstate  oommerce  controlling. 

The  ultimate  or  final  disposition  of  all  ques- 
tions regarding  interstate  commerce  rests  with 
the  federal  courts. 

5.  Corporations  «=3642(6)— Company  contract- 
Ing  to  Install  leo-maklng  plant  engaged  In 
local  operation  and  required  to  take  out  li- 
cense. 

A  foreign  corporaljon  which  contracted  with 
a  Missouri  corporation  to  install  a  25-ton  daily 
capacity  ice-making  plant,  being  required  to  un- 
dertake construction  work  in  the  state,  hire 
'labor,  etc,  though  the  ice-making  machinery 
was  purchased  in  other  states  and  shipped  into 
Missouri,  was  engaged  in  a  local  operation  and 
was  within  Rev.  St.  1909,  fS  3027-3040,  requir- 
ing a  foreign  corporation  to  take  out  license 
in  the  state  before  doing  business  therein;  no 
question  of  interstate  commerce  being  inTolved. 

Appeal  from  Circuit  Court,  Jasper  County; 
Grant  Emerson,  Judge. 

Action  by  the  National  Refrigerator  Com- 
pany against  the  Southwest  Missouri  Light 
Company.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  case  was  brought  by  the  plaintiff,  In 
the  circuit  court  of  Jasper  county,  against 
the  defendant,  to  recover  the  sum  of  $Z2,- 
890.41,  balance  alleged  to  be  due  it  under  a 
written  contract  to  furnish  the  material  and 
Install  at  Joplln,  Mo.,  a  certain  Ice  plant 
described  In  the  petition. 

Judgment  was   for  the   defendant,   and 
plaintiff  appealed  the  cause  to  this  court. 
'  The  contract  (omitting  formal  parts)  Is  as 
follows: 

We  propose  to  furnish  and  erect  at  JopUn, 
Missouri,  in  complete  running  order  and  condi- 
tion, and  of  the  best  material  and  workman- 
ship, one'  ice-making  plant  of  25  tons  capacity 
daily,  as  per  specifications  to  be  submitted,  for 
the  sum  of  twenty-two  thousand  four  hundred 
and  thirty-six  ($22,436)  dollars,  payments  to  be 
made  as  follows: 

Six  thousand  ($6,000)  dollars  on  arrival  d 
machines  in  Joplin,  Missouri. 

Six  thousand  four  hundred  and  thirty-six 
($6,436)  dollars  when  machines  are  installed 
and  ready  to  start,  less  freight  charges ,  and 
erecting  expenses  advanced  by  you. 

Ten  thousand  ($10,000)  dollars  or  balance  in 
two  notes  of  $5,000  each  payable  in  one  and 
two  years  with  interest  at  the  rate  of  6  per 


cent  per  annum.  These  notes  to  be  executed 
by  light  company  or  their  successors,  or  both, 
and  in  the  event  of  the  organization  of  a  stock 
or  incorporated  company  for  the  purpose  of  ac- 
quiring ownership  in  the  said  machines  and 
apparatus,  then  the  notes  to  be  executed  by 
the  company,  and  secured  l>y  the  entire  issue 
of  its  capital  stock. 

The  notes  mentioned  In  the  contract  were 
never  executed ;  hence  the  snlt  was  for  the 
balance  due  under  the  contract.   . 

The  sufficiency  of  the  pleadings  are  not 
questioned,  so  we  will  put  them  aside,  except 
to  say  that  the  answer,  among  other  things, 
charges  that  the  plaintiff  was  a  foreign  cor- 
poration organized  and  doing  business  under 
the  laws  of  Colorado  and  had  never  taken 
out  a  license  to  do  business  In  this  state  as 
required  by  the  statutes  hereof.  The  reply, 
among  other  things,  stated  that  the  contract 
matter  Involved  Interstate  commerce,  and 
was  therefore  not  governed  by  the  laws  of 
this  state. 

When  the  cause  was  called  for  trial  the  fol- 
lowing stipulation  was  entered  in  by  and  be- 
tween counsel  for  the  respective  parties  (for- 
mal parts  omitted): 

Whereas,  there  are  several  issues  involved  in 
the  trial  of  this  cause,  some  of  which  will  re- 
quire the  examination  and  determination  of 
long  and  complicated  accounts  and  transactions; 
and. 

Whereas,  one  of  the  issues  is  presented  by 
the  second  court  of  the  last  amended  answer 
of  the  defendant  and  the  denial  thereof  con- 
tained in  the  plaintiffs  reply  thereto,  said  issue 
being  in  substance  the  right  of  the  plaintiff 
to  have  and  maintain  the  suit  and  recover  be- 
cause of  the  alleged  fact  that  it  was  and  is  a 
corporation  under  the  laws  of  Colorado  and  had 
failed  to  comply  with  the  laws  of  Missouri;  said 
second  count  of  the  last  amended  answer  and 
that  portion  of  the  reply  referring  thereto  are 
hereby  referred  to  and  made  a  part  hereof  for 
a  more  definite  statement  of  such  issue;  and. 

Whereas,  the  determination  of  such  issue 
may  or  may  not  make  unnecessary  the  trial  of 
the  further  issues  in  the  case: 

It  is,  therefore,  agreed  and  stipulated  that 
there  shall  first  be  tried  to  the  court  (a  jury 
being  waived  thereon)  the  issue  aforesaid, 
presented  by  the  second  count  of  defendant's 
last  amended  answer  and  that  portion  of  reply 
relating  thereto,  that  the  parties  shall  from 
time  to  time  during  the  present  term  of  court 
submit  their  evidence  on  such  issue  unto  the 
end  that  all  the  evidence  must  be  submitted 
during  said  term  of  court  and  the  matter  final- 
ly submitted  to  the  court  for  determination. 
That  upon  hearing  and  considering  the  matter 
aforesaid,  the  court  shall  determine  and  an- 
nounce Ms  finding  on  such  issue.  If  aach  find- 
ing be  for  the  defendant,  thereupon  final  judg- 
ment shall  be  rendered  in  this  cause  in  favor 
of  the  defendant  and  against  the  plaintiff,  from 
which  plaintiff  may  appeal.  If  such  finding  be 
for  the  plaintiff, .  the  defendant  shall  thereupon 
file  its  counterclaim  in  the  cauSe  and  the  re- 
maining issues,  other  than  that  above  stipulated, 


>For  other  eaaw  ■«•  «ama  toplo  and  KST-NUMBBRJn  all  Key-Numbered  DIsesU  and  Indezw 


Digitized  by 


Google 


932 


231  aOUTHWBSTEBN  BBPOBTBB 


(Mo. 


Aell  ramain  for  trial  and  be  heard  and  deter- 
mined by  the  court,  no  Judgment  to  be  rendered 
until  determination  of  all  the  issues  bj  the 
court,  whereupon  the  defendant  appeals. 

The  following  admission  was  also  made  at 
the  trial  in  open  court: 

Mr.  Spencer:  It  is  admitted  that  on  the  date 
of  the  making  of  the  contract  sued  on,  to  wit, 
Jannarjr  7,  1902,  the  plaintitC  was  and  has  «Ter 
since  been  a  corporation  organized  for  busi- 
ness purposes  under  the  laws  of  the  state  of 
Colorado,  and  that  said  plaintiff  has  never  com- 
plied with  the  laws  of  this  state,  Missouri,  and 
obtained  a  license  authorizing  it  to  transact 
business  within  this  state  and  that  it  never  bad 
or  maintained  a  public  office  or  place  in  this 
state  for  the  transaction  of  business  where  le- 
gal aerrice  might  be  obtained  upon  it  and 
where  the  books  were  kept  required  by  the 
Missouri  statute,  and  that  the  plaintiff  never 
took  any  steps  to  procure  a  license  or  author- 
ity to  transact  business  in  this  state. 

Mr.  Dewey:  This  further  thought:  Whether 
this  business  as  a  whole  is  a  transaction  which 
would  be  made  void  by  the  statutes  of  Missouri 
or  whether  it  would  come  under  the  exceptions 
which  are  allowed  by  interstate  commerce.  In 
other  words,  the  point  we  are  working  on  to- 
day is  whether  this  was  a  transaction  or  con- 
tract of  interstate  commerce. 

In  order  to  maintain  the  issues  on  its  part 
plaintiff  introduced  the  following  evidence: 

E3.  J.  Dlrich,  sworn  as  a  witness  on  behalf 
of  plaintiff,  testified  substantially  as  follows: 

He  first  received  a  letter  from  the  manager 
of  the  defendant  by  Mr.  Geo.  Myers,  of  Jop- 
lin,  Mo.,  at  Colorado  Springs  in  September, 
1801,  regarding  the  installation  of  an  ice 
plant.  The  letter  was  as  follows  (formal 
parts  omitted): 

"Mr.  E.  T.  Skinkle,  of  Chicago,  adviaes  that 
yon  are  going  to  be  in  Chicago  some  time  next 
week.  If  it  is  possible  for  yon  to  do  so,  please 
come  via  Kansas  City,  as  I  am  very  anxious  to 
talk  with  you  in  regard  to  installation  of  one 
or  two  ice  plants.  In  fact,  I  want  to  arrange 
my  affairs  so  1  can  visit  the  ice  plants  which 
you  now  have  in  operation  at  an  early  date. 

"Please  advise  me  by  early  mail,  if  possible, 
when  yon  will  reach  Kansas  City,  so  I  will  be 
sure  to  be  at  home." 

Later  I  met  the  gentleman  In  Chicago 
and  entered  into  a  contract  to  install  an  ice 
plant  at  their  works  near  Joplin.  This  was 
in  January,  1902.  In  pursuance  of  that  con- 
tract we  drew  the  plans,  installed  founda- 
tions for  the  machinery,  and  ordered  the 
machinery  and  equipment  for  the  plant.  We 
put  it  in  a  buUding  furnished  as  by  the  de- 
fendant which  was  already  built  and  on  the 
ground  at  Grand  Falls,  near  Joplin,  Mo.  We 
bought  a  large  part  of  the  machinery  from 
the  York  Manufacturing  Company,  some  from 
a  Chicago  firm,  some  from  the  liner  Com- 
pany, of  Denver,  and  some  we  manufactured. 
We  were  interested  in  a  factory  in  Chicago 
which  made  smaller  plants,  but  this  was  too 
large  for  them  to  handle  entirely;  hence  the 


purchases  made  from  other  sources.  The 
machinery  and  parts  were  all  shipped  to 
our  order  at  Grand  Falls  in  Newton  county. 
Mo.,  and  installed  under  our  supervision. 
We  paid  the  freight  on  it  all,  and  th^  de- 
fendant later  refunded  it  to  us.  The  busi- 
ness of  the  plaintiff  is  building  ice  and  cold- 
storage  plants  and  installing  refrigerating 
machinery.  What  we  mean  by  installation 
is  this:  We  put  in  cement  foundations  for 
the  machines  which  necessitated  the  hiring 
of  carpenters,  mixers,  masons,  the  purchase 
of  some  rough  lumber  to  make  the  forms,  a 
certain  amount  of  cement,  and  other  matter, 
used  in  such  construction.  Into  these  founda- 
tions the  templates  were  set  with  the  proper 
bolts  for  attaching  the  machinery  and  making 
it  solid.  The  machinery  was  then  taken 
from  the  car,  placed  on  the  foundations  pre- 
viously prepared,  put  onto  bolts  in  same,  and 
made  fast.  These  were  the  compressors. 
Then  the  tanks  which  came  in  sheets  of  steel 
were  riveted  together  ia  one,  two,  or  four 
battery  arrangement  as  the  case  might  be. 
Then  the  freessing  colls  and  other  coils  are 
anchored,  and  lastly  the  cans  were  put  in 
place.  These  cans,  by  the  way,  were  bought 
by  the  York  people  from  a  can  manufacturing 
company  in  the  east.  People  specialize. 
Some  make  cans;  some,  ammonia  compres- 
sors, etc.  We  purchased,  in  making  up  the 
parts  of  this  plant,  where  we  could  get  the 
best  material.  AU  of  that  material  is  as- 
sembled and  put  into  working  oondltioa  and 
connection  is  made  with  the  power.  In  this 
case  we  had  to  connect  up  to  the  main  line  of 
shafting  of  the  Southwest  Missouri  Light 
Company  which  had  already  been  installed  by 
them  In  this  power  plant.  We  bought  very 
little  stuff  locally,  as  we  had  brought  practi- 
cally everything  with  us  that  would  be  neces- 
sary, exc^t  perhaps  a  bolt  or  nut,  such  which 
we  happened  to  be  short  of.  In  doing  ail 
this  you  can  see  we  would  need  some  pipe 
fitters,  some  pipe  men,  trench  diggers,  a 
few  machinists,  and  a  carpenter  here  and 
there,  all  working  tmder  our  skilled  erect- 
ing engineers.  There  were  some  changes  in 
plans  and  suggestions  whidi  took  additional 
time  in  the  installation  and,  moreover,  the 
installation  of  an  additional  part  of  this  plant 
by  the  Southwest  Light  Company,  for  which 
we,  at  their  request,  furnished  the  plans  and 
advice — all  gratuitously,  however.  We  bought 
very  little  pipe  for  our  installation  work, 
though  there  was  a  good  deal  used  by  the 
Southwest  Company.  In  the  installation  of 
the  storage  house  just  mentioned,  it  took  v»7 
little  cement  for  the  foundations,  as  there 
were  but  two  machines  and  of  a  size  not  to 
require  much. 

Our  relations  with  the  Tork  people  have 
always  been  very  close.  They  have  a  western 
manager  in  Chicago  with  whom  I  had  a 
conference  as  soon  as  I  bad  made  the  con- 
tract with  the  Southwest  (Company.    We,  the 
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westent  manager  and  I,  got  on  the  train  about 
tbe  9tb  or  lOtb  of  January,  1002,  and  went  to 
York,  Pa.,  and  there  drew  the  plans  for  the 
Installation  of  the  plant.  It  was  at  that 
time  that  he  entered  into  an  agreement  to 
furnish  and  Install  for  us  a  part  of  the  ma- 
chinery. This  to  be  done  under  our  super- 
vision. 

The  foregoing  was  all  the  testimony  Intro- 
duced by  the  plaintiff.  In  order  to  maintain 
the  issues  on  its  part,  the  defendant  intro- 
duced the  following  evidence: 

Mr.  George  Myers  testified  for  the  defend- 
ant that  he  was  an  official  of  the  defendant 
company  at  the  time  of  the  Installation  of  the 
ice  plant  by  the  plaiutitt;  being  a  director 
and  {general  manager;  that  he  signed  the 
cotitrnct  for  the  purchase  of  the  Ice  plant 
covered  by  the  Issues  in  this  suit;  that  he 
thought  the  same  was  signed  in  Kansas  City, 
Mo.;  that  the  plaintiff  after  signing  the  con- 
tract did  install  the  ice-making  machines  in 
connection  with  all  the  piping  needed,  also 
Installed  all  of  the  cans  and  other  apparatus 
that  was  Intended  to  be  furnished  up  to  a 
certain  stage  for  the  purpose  of  carrying  out 
the  contract,  which  work  was  done  at  Grand 
Falls  near  Joplln,  after  the  stuff  reached 
the  land;  that  they  were  there  several 
months  doing  the  work,  and  the  force  of  men 
varied ;  that  they  were  men  employed  by  and 
working  for  and  paid  by  the  plaintiff;  that 
after  the  plant  was  Installed  they  had  trouble 
in  making  '^ercliantable  ice,"  and  repre- 
sentatives of  the  plaintiff  stayed  there  work- 
ing over  the  plant  some  months;  that  the 
experimental  period  came  after  six  or  eight 
months;  that  Mr.  Weare  Parsons  was  the 
superintendent  who  had  the  work  in  charge. 
He  further  testified  that  "Exhibit  A"  offered 
in  evidence  by  plaintiff  was  the  one  signed  by 
him;  that  when  they  found  they  could  not 
make  merdiantable  Ice  plaintiff  "packed  up 
their  truck  and  got  out." 

Mr.  Weare  Parsons  testified  for  defendant 
substantially  as  follows: 

That  at  the  time  of  the  Installation  of  the 
ice  plant  he  was  working  for  the  defendant; 
that  he  was  the  superintendent  of  defendant's 
Interesta  daring  the  time ;  that  plaintiff  pur- 
chased a  lot  of  material  locally  such  as  was 
used  in  the  Installation  of  the  work,  the  ma- 
terial being  lumber,  hardware,  pipe  fittings, 
and  incidental  material  which  was  necessary 
for  the  work;  that  they  shipped  in  the  am- 
monia compressor  with  the  condenser  and 
air  compressor  together  with  the  general 
line  of  material  required;  that  after  Its  ar- 
rival tbwe  the  plaintiff  employed  all  the  com- 
mon labor  necessary  and  purchased  quite  a 
large  amount  of  material  locally  to  use  in 
the  erection  and  Installation  of  the  equip- 
ment ;  that  the  time  consumed  in  the  Instal- 
lation lasted  from  the  1st  of  June  till  the  Ist 
of  November;  that  tbtj  had  a  force  of  work- 
men of  from  4  to  IS  as  the  work  from  time 
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to  time  required;  that  these  men  performed 
their  duties  under  the  supervision  of  the  Na- 
tional Befrlgerator  Company;  that  the  diar- 
acter  of  the  material  purchased  locally  was 
such  as  would  be  required  to  install  their 
work  under  like  conditions,  "in  other  words, 
such  as  was  necessary  to  comply  with  their 
contract,";  that  the  Tork  Manufacturing 
Company  had  a  contract  with  the  National 
to  Install,  and  did  install,  the  ammonia  com- 
pressor and  condenser  for  them,  and  that  the 
rest  of  the  installation  was  by  the  plaintiff 
under  the  supervision  of  a  Mr.  Fox;  that 
certain  laterals  were  In  wron^  and  had  to  be 
rearranged,  a  filter  Installed,  and  a  tweedale 
system  of  purification  put  In  that  took  time 
and  did  not  work  well;  that  the  changing  of 
the  laterals  and  air  lines  took  about  tvro 
weeks;  that  the  first  turnover  was  made 
about  the  1st  of  July  and  the  changes  and 
readjustment  and  water  troubles  ran  through 
the  rest  of  the  period  named. 

And  this  substantially  was  all  the  evidence 
Introduced  by  defendant  bearing  on  the  point 
at  Issue. 

As  before  stated,  the  findings  of  the  court 
and  the  Judgment  thereof  were  for  the  de- 
fendant, and  the  plaintiff  duly  appealed  the 
cause  to  this  court. 

a  K.  Robinett,  of  Tulsa,  Okl.,  and  Dewey 
&  Foulke,  of  Joplln,  for  appellant. 

C.  0.  Spencer  and  A.  B.  Spencer,  both  of 
Joplln,  for  respondent. 

WOODSON,  P.  X.  (after  stating  the  facts 
as  above).  [1]  I.  There  are  some  pr^mina- 
ry  questions  to  be  disposed  of  before  we  ap- 
proach the  case  upon  its  merits.  First,  it  ia 
Insisted  by  counsel  for  respondent  that  there 
is  nothing  but  the  record  proper  before  the 
court  for  consideration,  for  the  reasons  that 
the  record  proper,  as  shown  by  the  abstract 
of  the  record,  fails  to  show  that  the  motion 
for  a  new  trial  and  the  bill  of  exceptions 
were  ever  filed. 

Upon  an  inspection  of  the  abstract  we  find 
that  this  insistence  Is  true,  but  we  are  of  the 
opinion  that  said  omissions  are  cured  by 
virtue  of  the  amendment  of  Rule  No.  13 
of  this  court,  adopted  December  81, 1920,  (228 
8.  W.  vill),  which  amendment  reads  as  fol- 
lows: 

"If  in  any  case  any  matter  which  should 
properly  be  set  forth  in  the  abstract  as  a  part 
of  the  record  proper,  shall  appear  in  the  ab- 
stract as  a  part  of  the  bill  of  exceptions,  or 
vice  versa,  such  matter  shall  be  considered  and 
treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  acconnt  thereof  shall  be  deem- 
ed waived,  unless  the  other  party  shall,  with- 
in fifteen  days  after  the  service  of  such  ab- 
stract upon  him,  specify  such  objection  and 
the  reasons  therefor  in  writing  and  serve  the 
same' upon  the  opposing  party  or  his  counsel; 
and  in  the  event  such  objection  be  so  made, 
the  other  party  may  within  ten  days,  from  tb« 
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service  of  audi  written  objection,  upon  him  or 
his  counsel,  correct  bis  abstract  so  as  to  obviate 
■uoh  objection,  it  under  the  facts  ua  shown  by 
the  record  proper  or  the  bill  of  exceptions  in 
the  trial  court,  sadi  correction  can  trathfully 
be  made." 

While  this  amendment  is  not  quite  as  dear 
In  meaning  as  it  might  have  been  drawn,  yet 
the  spirit  and  meaning  can  scarcely  be  mis- 
understood, when  its  purpose  is  considered. 
It  provides  that — 

"If  in  any  case  any  matter  which  should  prop- 
erly be  set  forth  in  the  abstract  as  a  part  of 
the  record  proper,  shall  appear  in  the  ab- 
stract as  a  part  of  the  bill  of  exceptions,  or 
vice  versa,  such  matter  shall  be  considered  and 
treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  account  thereof  shall  be  deem- 
ed waived,  unless  the  other  party  shall,  with- 
in fifteen  days  after  the  service  of  such  ab- 
stract upon  him,  specify,  such  objection  and 
the  reasons  therefor  in  writing  and  serve  the 
same  upon  the  opposing  party  or  bis  counsel," 
etc. 

[2]>In  reading  this  rule  some  three  mat- 
ters are  left  In  doubt:  (1)  Whether  or  not 
the  motion  mentioned  may  be  made  in  print 
as  well  as  In  writing.  We  thlnlc  the  clear 
meaning  of  the  rule  is  that  the  objections  to 
the  abstract  cannot  be  made  orally,  but 
must  be  made  in  writing  or  its  equivalent 
In  purpose,  in  print.  (2)  Whether  or  not  the 
objection  mentioned  in  the  rule  must  be  con- 
tained in  a  separate  motion  from  the  oppo- 
site party's  brief.  Fr«m)  a  casual  reading  of 
the  rule  one  might  be  impressed  with  the  idea 
that  the  objections  should  be  contained  in  a 
separate  motion  from  the  brief,  but  when  we 
come  to  consider  the  purpose  of  the  motion 
that  purpose  will  be  served  just  as  well  if 
contained  in  the  brief  as  if  in  a  separate 
motion.  (3)  The  most  serious  objection  to 
the  rule  is  that  it  does  not  clearly  specify 
what  matters  can  and  cannot  be  cared  by  the 
rule.  Of  course,  the  law  must  t)e  followed 
regardless  of  the  rule;  in  other  words,  the 
rule  cannot  repeal  the  provisions  of  the  stat- 
ute regarding  any  matter.  For  instance,  the 
statutes  specify  what  matters  shall  be  pre- 
served by  the  record  proi)er,  and  what  mat- 
ters must  be  preserved  by  bill  of  exceptions, 
which  statutes  must  l>e  complied  with  re- 
gardless of  the  rule.  If  a  matter  required  by 
the  statute  to  be  preserved  in  the  record  prop- 
er should,  as  a  matter  of  fact,  be  preserved 
in  the  bill  of  exceptions  only,  or  vice  versa, 
that  error  would  not  be  cured  by  the  rule, 
and  the  opposite  party  could  by  his  moticm 
call  the  attention  of  the  court  to  the  fact  that 
the  matter  was  not  in  fact  properly  pre- 
served In  the  proper  legal  container.  The 
purpose  of  the  rule  is  to  correct  errors  of 
counsel  In  the  preparation  of  their  abstracts 
of  record,  where  by  inadvertence  or  oversight, 
they  abstract  a  matter  which  was  properly 
preserved  In  the  proper  place,  but  erroneously 


causes  the  abstract  to  show  that  It  was  not 
preserved  in  the  proper  place,  but  in  an  Im- 
proper place. 

With  these  preliminary  observations  re- 
garding the  meaning  of  tibe  rule,  we  are  of 
the  opinion  counsel  for  respondent  are  not 
in  a  position  to  talie  advantage  of  the  rule, 
though  their  objections  seem  to  be  well 
grounded,  for  the  reason  that  they  failed  to 
serve  their  motion  containing  their  objections 
to  the  sufficiency  of  the  abstract  upon  the  ap- 
pellant within  15  days  after  the  appellant 
bad  served  the  abstract  upon  them,  as  re- 
quired by  said  rule.  The  flies  of  this  court 
show  that  respondent  was  served  with  a  copy 
of  the  abstract  on  December  10,.  1020,  and 
that  respondent's  motion  was  served  upon 
counsel  for  appellant  on  January  5,  1921, 
25  days  after  the  service  was  had  upon  coun- 
sel for  respondent,  10  days  too  late,  according 
to  said  rule,  to  be  available. 

We  therefore  hold  that  counsel  for  the  re- 
spondent waived  the  objections  mentioned  to 
the  sufficiency  of  the  abstract,  and  we  must 
disregard  the  errors  suggested  in  respond- 
ent's motion. 

II.  While  counsel  for  appellant  discuss 
numerous  legal  propositions  in  their  brief, 
the  ruling  of  the  court  upon  but  one  of  them 
Is  assigned  as  error,  and  under  the  rules  of 
this  court,  we  will  Ignore  all  the  others. 

The  error  assigned  is  stated  by  counsel  In 
the  following  language: 

The  court  erred  in  finding  the  issues  for 
the  defendant.  Southwest  Missouri  Light 
Company,  and  that  the  contract  sued  upon, 
together  with  the  performance  of  same,  was 
within  the  purview  of  sections  3027-3040  of 
the  Revised  Statutes  of  Missouri  1900.  relat- 
ing to  the  licensing  of  foreign  corporations  in 
said  state,  because  the  contract  and  the  evi- 
dence adduced  regarding  the  performance  of 
same  shows  that  the  whole  transaction  was 
interstate  commerce  dnd  comprised  within 
the  meaning  of  the  words  "commerce  among 
the  several  states"  as  used  in  the  federal 
C!onstitution,  article  1,  |  8,  and  that  the  said 
transaction  was  not  subject  to  state  regula- 
tion and  was  not  within  the  purview  of  the 
statutes  of  the  state  of  Missouri  i)ertalning 
to  foreign  corporations. 

Before  talking  up  the  discussion  of  the  er- 
ror assigned,  it  may  be  well  to  notice  certain 
rules  at  law  involved  In  this  case  that  have 
l>een  so  firmly  established  by  the  state  and 
federal  decl8i<m8  they  may  be  considered  as 
elementary. 

[3]  (1)  Under  the  Interstate  commerce 
clause  ot  the  Constitution  of  the  United- 
States,  no  state  can  Interfere  with,  lay  bur> 
dens  upon,  or  prohibit  the  transportation  of 
interstate  commerce  into  this  state. 

(2)  It  is  wholly  Immaterial  where  the  con- 
tract is  made  effecting  interstate  commerce, 
and  it  will  be  enforced  it  otherwise  valid. 

[4]  (3)  And  the  ultimate  or  final  disposi- 
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titm  of  all  questions  regarding  Interstate 
commerce  mta  with  the  federal  courts. 

Id  support  at  tbe  assignment  of  error  made 
by  counsel  for  appellant,  we  are  cited  to 
numerous  cases,  and  especially  tbe  case  of 
Tork  Manufacturing  Co.  v.  OoUey  et  ei.,  247 
U.  S.  21,  38  Sbp.  Ct  430,  62  E.  Ed.  963, 11  A. 
I*  R.  611. 

Tbe  facts  of  that  case  are  thus  stated  by 
tbe  court: 

"The  York  Manufacturing  Compaoy,  a  Penn- 
sylvania corporation,  sued  for  the  amount  due 
upon  a  c6ntract  for  the  purchase  of  ice  man- 
ufacturing machinery  and  to  foreclose  a  lien 
upon  the  same.  By  answer  the  defendants  al- 
leged that  the  plaintiff  was  a  foreign  corpora- 
tion, that  it  maintained  an  office  and  trans- 
acted btlslness  in  Texas  without  having  ob- 
tained a  permit  therefor  and  was  hence  under 
Texas  statutes  not  authorized  to  prosecute  tbe 
suit  in  the  courts  of  the  state,  and  a  dismissal 
was  prayed.  In  reply  the  plaintiff  averred 
that  the  contract  sued  on  was  interstate  com- 
merce and  that  the  state  statute  if  held  to 
apply  was  repugnant  to  the  commerce  clause  of 
the  Constitution  of  the  United  States.  At  tbe 
trial  it  was  shown  without  dispute  that  the  con- 
tract covered  an  ice  plant  guaranteed  to  produce 
three  tons  of  ice  a  day,  consisting  of  gas  com- 
pression pumps,  a  compressor,  ammonia  con- 
densers, freezing  tank  and  cans,  evaporating 
coils,  a  brine  agitator  and  other  machinery  and 
accessories  including  apparatus  for  utilizing  ex- 
haust steam  for  making  distilled  water  for  filling 
ice  cans.  These  parts  of  machinery,  it  was  pro- 
vided, were  to  be  shipped  from  Pennsylvania  to 
the  point  of  delivery  in  Texas  and  were  there  to 
be  erected  and  connected.  This  work,  it  was 
stipulated,  was  to  be  done  under  the  supervision 
of  an  engineer  to  be  sent  by  the  Tork  Manufac- 
turing Company  for  whose  services  a  fixed  per 
diem  charge  of  $6  was  to  l>e  paid  by  tbe  pur- 
chasers and  who  should  have  the  assistance  of 
mechanics  furnished  by  the  purchasers,  the  su- 
pervision to  include  not  only  the  erection  but  the 
submitting  of  the  machinery  to  a  practical  test 
in  operation  before  tbe  obligation  to  finally  re- 
ceive it  would  arise.  It  was,  moreover,  undis- 
puted that  these  provisions  were  carried  out, 
that  about  three  weeks  were  consumed  in 
erecting  the  machinery  and  about  a  week  in 
practically  testing  it,  when  after  a  demonstra- 
tion of  its  successful  operation  it  was  accepted 
by  the  purchasers. 

"The  trial  court,  not  doubting  that  the  con- 
tract of  sale  was  interstate  commerce,  never- 
theless concluding  that  the  stipulation  as  to 
supervision  by  an  engineer  to  be  sent  by  the 
seller  was  intrastate  commerce  and  wholly 
separable  from  the  interstate  transaction,  held 
that  the  seller  by  carrying  out  that  provision 
bad  engaged  in  local  business  in  the  state  and 
as  the  permit  required  by  the  state  statutes  had 
not  been  secured,  gave  effect  to  the  statutes 
and  dismissed  the  suit.  The  case  is  here  to 
review  the  action  of  the  court  below  sustaining 
such  conclusion,  its  judgment  being  that  of 
the  court  of  last  resort  of  the  state  in  con- 
sequence of  the  refusal  of  the  Supreme  Court 
of  the  state  to  allow  a  writ  of  error." 

In  disposing  of  that  case  the  court  held 
tbat  tbe  provision  of  tbe  contract  as  to  tbe 
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services  of  tbe  expert  was  germane  to  tbe 
transaction  as  an  interstate  contract  and  did 
not  Involve  the  doing  of  local  bushiess  sub- 
jecting tbe  appellant  to  regulations  of  the 
statute  of  Texas  concerning  foreign  corpora- 
tions. In  tbe  discussion  of  tbe  case  tbe 
court  used  tbls  language: 

"The  only  possible  question  open  therefore 
is,  was  tbe  particular  provision  of  the  con- 
tract for  tbe  service  of  an  engineer  to  assem- 
ble and  erect  the  machinery  in  question  at  the 
point  of  destination  and  to  practically  test  its 
efSciency  before  complete  delivery  relevant  and 
appropriate  to  the  interstate  sale  of  the  ma- 
chinery? When  the  controversy  is  thus  brought 
in  last  analysis  to  this  issue  there  would  seem 
to  be  no  room  for  any  but  an  affirmative  an- 
swer. Generically  this  must  be  unless  it  can 
be  said  that  an  agreement  to  direct  the  assem- 
bling and  supervision  of  machinery  whose  In- 
trinsic value  largely  depends  upon  its  being 
united  and  made  operative  as  a  whole  is  not 
appropriate  to  its  sale.  The  consequence  of 
such  a  ruling  if  made  in  this  case  would  be  par- 
ticularly emphasized  by  a  consideration  of  the 
functions  of  the  machinery  composing  the  plant 
which  was  sold,  of  its  complexity,  of  the  neces- 
sity of  its  aggregation  and  unison  with  me- 
chanical skill  and  precision  in  order  that  the 
result  of  the  contract  of  sale — the  ice  plant 
purchased — might  come  into  existence.  In  its 
essential  principle  therefore  the  case  is  govern- 
ed by  CaldweU  v.  North  Carolina,  187  U.  S. 
622;  Bearick  v.  Pennsylvania,  203  V.  S.  507; 
and  Dozier  v.  Alabama,  218  U.  S.  124.  In 
fact  those  cases  were  relied  upon  in  the  Way- 
cross  Case  as  supporting  the  contention  that 
a  mere  agreement  for  the  erection  of  lightning 
rods  in  a  contract  made  concerning  the  ship- 
ment of  such  rods  in  interstate  commerce  caus- 
ed the  act  of  erection  to  be  itself  interstate 
commerce.  But  the  basis  upon  which  the  cas- 
es were  held  to  be  not  apposite,  that  is  the 
local  characteristic  of  the  work  of  putting  up 
lightning  rods,  not  only  demonstrates  beyond 
doubt  the  mistake  concerning  the  ruling  as  to 
the  Waycross  Case  which  was  below  committed, 
but  serves  unerringly  to  establish  tbe  soundness 
of  the  distinction  by  which  the  particular  ques- 
tion before  us  is  brought  within  tbe  reach  of 
interstate  commerce. 

"Of  course  we  are  concerned  only  with  the 
case  before  us,  that  is,  with  a  contract  inherent- 
ly relating  to  and  intrinsically  dealing  with  the 
thing  sold,  the  machinery  and  all  its  parts  con- 
stituting the  ice  plant.  This  view  must  be 
borne  in  mind  in  order  to  make  it  dear  that 
what  is  here  said  does  not  concern  the  subject 
passed  on  In  General  Railway  Signal  Co.  t. 
Virginia,  246  U.  S.  600,  since  in  tbat  case  the 
work  required  to  be  done  by  the  contract  over 
and  above  its  inherent  and  intrinsic  relation 
to  the  subject-matter  of  the  interstate  com- 
merce contract  involved  the  performance  of 
duties  over  which  the  state  bad  a  right  to  ex- 
ercise control  because  of  their  inherent  intra- 
state character." 

There  is  no  use  of  considering  any  more 
of  the  cases  cited  by  coupsel  for  appellant, 
for  the  reason  tbat  if  the  facts  of  the  case  at 
bar  are  substantially  tbe  same  aa  they  were 
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In  the  York  Case,  snpra,  then  this  Judsment 
must  be  reversed  and  cause  remanded  for 
new  trial,  for  the  reason  the  York  Oase  te 
the  latest  and  controlling  case  npon  that 
qneetlon.  But  In  oar  wlnion  the  facts  in 
the  case  at  bar  are  so  materially  ditferent 
from  those  in  the  York  Case^  it  is  not  con- 
trolling here;  and  we  will  now  try  to  point 
out    tlie   differentiations   between    the    two 


By  referring  to  the  contract  sued  on  in 
this  case,  it  will  be  seen  that  there  is  no  pro- 
vision that  the  appellant  bound  itself  to  far- 
nlsh  an  expert  to  assemble  and  construct  the 
ice  plant  at  Joplln,  Mo.,  as  was  the  fact  in 
the  York  Case.  Moreover,  in  the  case  at  bar 
the  uncontradicted  evidence  shows  that  in 
constructing  the  plant  appellant  pur(diased 
a  lot  of  material  locally  such  as  was  used  In 
the  installation  of  the  work,  the  material 
consisting  of  lumber,  hardware,  pipe  flttinga, 
and  incidental  materials  which  were  neces- 
sary for  the  work;  that  appellant  employed 
all  the  common  labor  necessary,  consisting 
of  a  force  of  men  numbering  from  i,  to  15, 
for  a  period  of  several  months;  pialntid 
also  purdiased  locally  considerable  quanti- 
ties of  cement  for  the  foundations  upon 
which  the  Ice  plant  was  to  rest  And  it 
would  seem  that  It  was  the  intention  of  the 
parties  that  the  labor  and  material  above 
mentioned  was  to  be  employed  and  purchased 
locally,  for  the  next  to  the  last  clause  of  the 
contract  sued  on  provides  that  "six  thousand 
four  hundred  and  thirty-six  ($6,436)  dollars 
(shall  be  paid)  when  machines  are  installed 
and  ready  to  start,  less  freight  dtarges  and 
erection  expenses  advanced  by  yon,"  meaning 
the  respondent. 

In  our  opinion  the  facts  Just  mentioned 
clearly  distinguish  this  case  from  the  York 
Case,  supra,  and  bring  it  squarely  within 
the  ruling  of  the  Supreme  Court  of  the 
TTnlted  States  in  the  case  of  General  Railway 
Signal  Oo.  v.  Commonwealth  of  Virginia, 
246  V.  S.  BOO,  88  Sup.  Ct.  360,  62  U  Bd.  854. 
The  facts  of  that  case  are  thus  stated  by 
the  court: 

"Just  what  did  the  defendant  do  in  Virginia? 
It  employed  tliere  about  20  men— 11  signal  en- 
gineers and  experienced  men  and  9  laborers— 
for  possibly  four  or  five  months  altogether. 
They  erected  iron  signal  masts  about  two  miles 
apart  and  fitted  on  them  alternating  cnrrent 
induction  motors,  signal  arms,  gears,  relays  and 
housings,  transformers,  line  arresters,  etc.  To 
reach  the  rails  they  dug  short,  shallow  trench- 
es, to  an  aggregate  amount  of  not  over  1,600 
feet  in  a  hundred  miles.  The  Southern  Hall- 
way Company  furnished  and  put  up  the  necei- 
saiy  wooden  poles  and  wires.  The  defendant's 
men  applied  the  last  coat  of  paint  to  the  signal 
apparatus,  tbe  first  coats  having  been  applied 
at  the  factory. 

"The  defendant  did  these  things  in  Virginia 
only  because  it  could  not  do  them  in  New  York, 
and  it  had  no  desire  or  intention  to  establish  its 
business  in  Virginia.    Because  of  the  nature  of 


the  defendant's  products  it  was  a  compfiatrJ 
tedious  job  to  install  thei^  ready  for  vse.  te 
the  defendant  was  in  Virginia  for  that  pcr^— 
and  no  other.    It  was  merely  oompletiiig  ■  a- 

to  the  Southern  Bailway  Company,  and  i:  <u 
no  business  and  had  no  relations  w^ith  tie  <=i 
sens  of  Virginia  except  for  luriii£  a  few  Ui.-a:- 
en. 

"In  short,  the  defendant  was  doing  ia  :tt 
state  isolated  acts  incidental  to  its  manafictE:- 
ing  and  selling  business  condacted  in  New  Ixt 
These  acta  completed,  it  might  or  migfa:  i-- 
ever  again  have  so  much  as  one  employee  in  ti- 
Btate.  To  force  such  a  casual,  occ^ional  -i 
trant  to  secure  a  license  to  do  businesa,  ee- 
tinuously  fo  maintain  an  office,  to  pay  a  I- 
cense  tax  of  (1,000  and  an  annual  registntki 
tax,  would  be,  we  respectfully  anbmit.  ts. 
height  of  injustice.  The  very  language  of  Uk 
statutes  regulating  foreign  corporatiuns  ixf 
business  in  the  state  is  manifestly  iU  diuae: 
to  achieve  snch  a  result 

'This  court  early  decided  that  sin^e  tn=>- 
actions  in  a  state  by  a  foreign  corporaba:. 
even  in  the  conduct  of  its  ordinary  busi£f& 
did  not  constitute  'doing  business.'  Co^pc 
Mfg.  Co.  V.  Ferguson,  113  tJ.   S.  72T. 

"Of  course,  the  whole  subject  of  'doing  baa- 
ness'  is  interwoven  with  the  effect  of  the  cc- 
merce  clause  of  the  Constitution  and  ciz; 
decisions  assign  one  ground  or  tbe  other  a;>;t;- 
ently  without  much  discrimination.  More  e> 
curately  speaking,  however,  if  a  foreisn  l^l^ 
poration  is  not  doing  business,  there  is  e 
need  to  discuss  the  commerce  clause,  while  i 
it  is  doing  business,  it  may  still  be  reiiero: 
from  compliance  with  state  statutes  if  its  boii- 
ness  be  interstate." 

The  holding  of  the  court  In  Utat  case  Is 
well  stated  in  the  syllabus  of  the  case: 

"A  foreign  corporation,  for  lump  sums,  ni^ 
and  performed  contracts  to  famish  Gompl«i< 
automatic  railway  signal  systems  in  VirguiiL 
in  the  performance  of  which  the  materials,  sv- 
plies,  machinery,  devices  and  eqoipment  nn 
broaght  from  without,  bat  their  installatioa  u 
structures  permanently  attached  to  the  nd. 
required  employment  of  local  labor,  digginc  c' 
ditches,  oonstruction  of  concrete  fonndatioa. 
and  painting.  Held,  that  local  business  waiii- 
volved,  separate  and  distinct  from  interstiu 
commerce,  and  subject  to  the  licensing  poce 
of  the  state.  Brownhog  t.  Waycrosa,  233  C. 
S.  16. 

"Tbe  Virginia  law  imposing  a  fee  for  tlM 
privilege  of  doing  local  business  of  91.000  « 
foreign  corporations  with  capital  over  $l.(iOU.- 
000  and  not  exceeding  $10,000,000  (Acta  UIO 
c.  63,  I  88a),  upheld,  as  not  arbitrary  or  is- 
reasoBable  under  all  the  drcnmstances,  thosfi 
the  case  is  on  the  border  line." 

Another  case  very  similar  to  this  one  Is 
that  of  Browning  v.  V^aycross,  233  U.  S, 
17,  34  Snp.  Ct.  578,  58  L.  Ed.  828.  The  fact' 
of  that  case  as  stated  by  the  court  are  ai 
follows : 

"The  plaintiff  in  error  was  charged  in  a  eii- 
uicipal  court  with  violating  an  ordinance  viuci 
imposed  an  annual  occupation  tax  of  $25  cp-^s 
'lightning  rod  agents  or  dealers  engaged  in  put- 
ting op  or  erecting  VgbtninK  rods  witlaa  dke 
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corporate  limits'  at  ttie  city  of  Waycroas.    Al- 
though   admitting  that  he  had  carried  on  the 
business,    he   pleaded  not  gnilty  and  defended 
opon   the   ground  that  he  bad  done  ao  as  the 
agent  of  a  St.  Louis  corporation  on  whose  be- 
half   he    bad  solicited   orders  for   tlie   sale   of 
ligbtning    rods;    had   received   the   rods   when 
shipped    on   such   orders  from   St.   Louis   and 
had  erected  them  for  the  corporation,  the  price 
paid  for  the  rods  to  the  corporation  Including 
the  duty  to  erect  them  without  further  charge. 
This    it    was   asserted    constltated    the    car- 
rying   on    of  interstate  commerce   which   the 
city  conld  not  tax  without  violating  the  Consti- 
tution of  the  United  States.    Althoagh  the  facts 
alle'ged  'were  established  without  dispute,  there 
was  a  conviction  and  sentence,  a^d  the  same 
renult   followed  from  a  trial  de  novo  in  the 
superior  court  of  Ware  county  where  the  case 
was    carried  by  certiorari.     On   error  to   the 
Court  of  Appeals  that  judgment  was  affirmed, 
the  court  stating  its  reasons  for  doing  so  in  a 
careful    and    discriminating    opinion   reviewing 
and  adversely  passing  upop  the  defense  under 
the  Constitution  of  the  United  States  (11  Oa. 
App.   46).     From  that  judgment  this  writ  of 
error  is  prosecuted  because  of  the  constitution- 
al question  and  because  under  the  law  of  Geor- 
gia the  Court  of  Appeals  had  final  autfaority  to 
conclude  the  issue." 

In  affirming  the  decision  of  the  state  court, 
the  Supreme  Court  of  the  United  States 
said: 

"We  are  of  the  opinion  that  the  conrt  below 
was  right  in  holding  that  the  business  of  erect- 
ing lightning  rods  under  the  circumstances  dis- 
closed was  within  the  regulating  power  of  the 
state  and  not  the  subject  of  interstate  com- 
merce for  the  following  reasons:  (a)  Because 
the  affixing  of  lightning  rods  to  houses,  was  the 
carrying  on  of  a  business  of  a  strictly  local 
character,  peculiarly  within  the  exclusive  con- 
trol of  state  authority,  (b)  Because,  besides, 
such  business  was  wholly  separate  from  inter- 
state commerce,  involved  no  question  of  the 
delivery  of  property  shipped  in  interstate  com- 
merce or  of  the  right  to  complete  an  interstate 
commerce  transaction,  but  concerned  merely  the 
doing  of  a  local  act  after  interstate  commerce 
had  completely  terminated.  It  is  true,  that  it 
was  shown  that  the  contract  under  which  the 
rods  were  shipped  bound  the  seller,  at  his  own 
expense,  to  attach  the  rods  to  the  houses  of 
the  persons  who  ordered  rods,  but  it  was  not 
witbin  the  power  of  the  parties  by  the  form 
uf  their  contract  to  convert  what  was  exclu- 
sively a  local  business,  subject  to  state  con- 
trol, into  an  interstate  commerce  business  pro- 
tected by  the  commerce  clause.  It  is  mani- 
fest that  if  the  right  here  asserted  were  recog- 
nized or  the  power  to  accomplish  by  contract 
what  is  here  claimed,  were  to  be  upheld,  all 
lines  of  demarkation  between  national  and  state 
authority  would  become  obliterated,^  since  it 
would  necessarily  follow  that  every'  kind  or 
form  of  material  shipped  from  one  state  to  the 
other  and  intended  to  be  used  after  delivery 
in  the  construction  of  buildings  or  in  the  mak- 
ing of  improvements  in  any  form  would  or 
could  be  made  interstate  commerce." 

In  the  case  of  State  ex  rel.  v.  Arthur 
Greenfield,  Inc.,  205  S.  W.  010,  regarding  a 
aimilar  conteation,  this  language  was  used: 
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"Clearly  the  defendant  is  not  engaged  in  in- 
terstate commerce,  bat  in  raeing  and  improving 
buildings  and  general  construction,  and  in  build-^ 
ing  fireproof  ceilings,  partitions,  elevators,  and 
dumb-waiter  shafts,  etc.  In  the  very  nature  of 
things  the  business  of  the  company  engaged  in 
such  constructions  must  of  necessity  be  fixed 
and  local  where  the  work  is  done.  It  might  as 
well  be  contended  that  a  farmer  is  engaged  in 
interstate  commerce  because  he  imports  his 
seed  and  machinery  used  on  the  farm  from  an- 
other state  as  to  say  that  the  defendant  is  en- 
gaged in  interstate  commerce  because  it  im- 
ported some  or  all  the  materials  it  U3ed  in  the 
construction  of  the  concrete  work  mentioned  in 
the   record. 

"Such  shipments  are  purely  incidental  to  the 
real  business  of  the  company;  in  the  very  next 
contract  it  obtains  it  may  not  be  necessary  ' 
to  import  a  pound  of  material  from  anoitber 
state.  This  defendant  is  not  engaged  in  pur4 
chasing  and  shipping  cement  and  lumber  from 
one  state  to  another  for  commercial  purposes, 
but  is  engaged  in  the  construction  of  building 
elevators,  dumb-waiter  sbafts,  etc.,  through- 
out the  country,  in  which  various  kinds  of  ma^ 
terials  are  used,  some  of  which  may  or  may 
not  be  imported  from  a  state  different  from  the 
one  in  which  the  work  is  being  done.  That  the 
defendant  is  not  engaged  in  interstate  com- 
merce is  too  plain  for  further  argument." 

The  question  may  be  well  shown  by  one 
of  Mr.  Benjamin's  illustrations  as  the  dis- 
tinction between  the  sale  of  an  article  of 
merchandise  and  a  contract  for  material 
furnished  and  work  and  labor  performed.    ' 

[6]  In  discussing  the  statute  of  fraud  h6 
said,  in  substance,  that  if  a  person  agrees  to 
purchase  a  suit  of  clothing  at  a  price  In 
excess  of  that  provided  for  by  the  statute, 
without  the  contract  was  evidenced  by  writ- 
ing, signed,  etc.,  the  contract  of  sale  would 
be  void  in  the  absence  of  such  writing,  buf, 
upon  the  other  hand,  if  a  person  should  g4 
into  a  tailor  shop  and  order  a  suit  of  doth-i 
ing  to  be  made  for  him  out  of  a  designated 
piece  of  cloth,  even  though  the  price  ^onld 
exceed  the  statutory  amount,  then  the  con- 
tract would  be  valid  and  binding,  because 
the  contract  was  for  material  to  be  fur- 
nished and  work  and  labor  to  be  perfoi*m- 
ed — the  former  being  purely  a  contract  of 
sale  of  a  completed  mannfactnred  article, 
while  the  latter  would  be  ccmtract  to  mann- 
factare  the  article  for  the  person  designat- 
ed— and-  I  suppose  the  form»  conflict 
would  not  be  valid  even  though  the  mer- 
chant should  agree  with  the  purdiaser  to 
make  certain  alterations  of  the  suit  in 
conformity  to  the  wishes  of  the  purchaser 
before  It  was  to  be  delivered  to  him,  but  in 
the  latter  case  no  completed  article  exists 
and  therefore  it  could  not  be  sold  as  an 
article  of  commerce.  It  Impresses  me  that 
the  same  is  true  of  the  case  at  bar:  Hiid 
the  contract  been  that  the  appellant  sold  to 
the  respondent  a  completed  ice-making  ma- 
chine of  25  tons  capacity  dally,  with  noth- 
ing more  save  perhaps  some  mioor  article 
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necessary  to  hare  made  the  delivery  com- 
plete, tbe  contract  of  sale  would  undoubted- 
ly, have  been  good,  but  tbat  was  not  this 
contract;  tlils  contract  bound  tbe  appellant 
to  sell  the  Ice-maklng  machine  to  respond- 
ent, and  in  addition  thereto,  to  jFurnlsh  the 
material  and  labor  which  was  necessary  to 
erect  the  plant  upon  which  the  machine  was 
to  be  erected,  which  required  the  furnishing 
of  a  considerable  amount  of  material  and 
much  labor.  The  doing  of  the  two  latter 
things  brings  the  case  at  bar  within  our 
statutes  which  requires  a  foreign  corpora- 
tion to  take  out  a  license  in  this  state  be- 
fore it  can  do  business  herein.  This  I  under- 
stand to  be  the  ruling  of  tbe  Suprenfe  Court 
of  tbe  United  States  in  Railway  Signal 
Co.  V.  CJommonwealth  of  Virginia,  supra,  and 
Browning  v.  Waycross,  supra,  and  we  note 
the  same  difference  in  the  case  of  State  ex 
rel.  Arthur  Greenfield  Co.,  supra. 

There  are  many  other  cases  of  like  Import 
which  are  as  follows:  General  Railway 
Signal  Co.  ▼.  Commonwealth  of  Virginia, 
246  U.  S.  500,  38  Sup.  Ot.  360,  62  L.  Ed. 
854;  Browning  v.  Waycross,  233  U.  S.  16. 
34  Sup.  Ct.  678,  58  L.  Ed.  828;  aty  of  St 
Louis  V.  Parker-Washington  C!o.,  271  Mo. 
229-242,  196  S.  W.  767-770;  Wichita  F.  & 
S.  Co.  y.  Tale,  194  Mo.  App.  60,  184  8.  W. 
at  121;  Buftalo  Befrlgeratlng  Mach.  Co.  t. 
Penn.  H.  &  P.  Co.,  178  Fed.  696,  102  O.  O.  A. 
196;  St  Louis  Exp.  Met  F.  P.  Co.  v.  Bell- 
harz  (Tex.  Civ.  App.)  88  S.  W.  612;  S.  R4 
Smythe  Co.  v.  Ft  Worth  O.  ft  S.  Co.,  105 
Tex.  8,  142  S.  W.  1157;  Ft  Worth  G.  &  S. 
CSo.  V.  Smythe,  61  Tex.  Civ.  App.  388,  128  S. 
W.  1136;  Buhler  v.  B.  T.  Burrowes  Co. 
(Tex.  OlT.  App.)  171  S.  W.  791;  Genera) 
Hallway  Signal  Co.  ▼.  Commonwealth,  118 
Va.  301,  87  S.  E.  698;  Hastings  Indus.  (3o.  v. 
Moran,  143  Mich.  679,  107  N.  W.  706;  Im- 
perial Curtain  Co.  v.  Jacobs,  163  Mich.  72, 
127  N.  W.  772;  American  Amusement  Co.  t. 
R  lAke  Chutes  Co.,  174  Ala.  626,  56  South. 
961;  MuUer  Mfg.  Co.  t.  Dothan  Bank,  176 
Ala.  229,  57  South,  762 ;  Nl<ierson  v.  Warren 
City  Tank  Co.  (D-  O.)  223  Fed.  843. 

If  we  correctly  understand  the  rulings  of 
tbe  Supreme  Court  of  the  United  States,  and 
otf  tlie  rarious  states  of  the  Union  regarding 
tlils  question,  the  judgraoit  of  the  circuit 
court  should  be  affirmed ;  and  it  Is  so  ordered. 

All  concur. 


RICHARDSON  V.  KANSAS  CITY  RY8.  CO. 
(No.  21487.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
April  9,   1921.     Rehearing   Denied 
June  6, 1921.) 

I.  Appeal  and  error  ®=»922— Court's  finding  as 
to  qualification  of  Juror  presumed  correct  en 
appeal. 
A  question  concerning  juror's  quahfication 

is  to  be  tried  by  the  court  and  not  by  the  ju- 


ror, but  if  tbe  court  has  tried  tt,  the  ruling 
comes  to  tbe  Supreme  Court  accompanied  by  a 
presumption  of  correctness  which  is  overthrown 
only  when  the  record  shows  the  nUing  was 
clearly  against  the  evidence. 

2.  Jury  <s=397( I)— Challenge  for  cause  on  ao-' 
count  of  Juror's  prejudice  held  properly  over* 
ruled. 

In  a  personal  injury  action  against  a  street 
railway  company,  it  was  not  error  to  overrule 
a  challenge  for  cause  against  a  juror  who  stat- 
ed that  be  did  not  think  the  city  "got  a  square 
deal  on  the  franchise  proposition"  four  years 
before;  no  prejudice  on  the  juror's  part  ap- 
pearing. 

3.  Jury  «=9l49— That  Juror's  wife  was  Injured 
during  trial  as  a  passenger  on  defendant's 
lines  held  no  ground  for  discharge  of  Jury. 

In  a  personal  injury  action  against  a  street 
railway  company,  it  was  not  error  to  refuse  to 
discharge  the  jury  because  one  of  the  jurors 
had  become  disqualified  during  the  trial  on  a 
bald  showing  that  the  juror's  wife  during  the 
course  of  tbe  trial  and  before  verdict  was  in- 
jured in  some  way  while  riding  as  a  passenger 
on  defendant's  line;  such  showing  being  in- 
sufficient to  justify  an  inference  of  hostility 
toward  defendant. 

4.  Jury  «=>  149— Defendant  daimlng  prejudice 
of  Juror  because  of  Injury  to  Juror's  wife 
during  trial  has  burden  of  proof. 

In  a  personal  injury  action  against  a  street 
railway  company,  where  defendant  predicat- 
ed error  upon  court's  refusal  to  discharge  the 
jury  on  a  showing  tbat  the  wife  of  one  of  the 
jurors  had  been  injured  as  a  passenger  on  de- 
fendant's lines  during  the  trial,  it  was  es- 
sential that  defendant  show  that  it  bad  so  in- 
jured the  juror's  wife  that  prejudice  on  his 
part  against  defendant  resulted  of  such  char- 
acter tbat  verdict  was  invalidated  thereby. 

5.  Damages  i8=9l58(4)— Petition  alleging  Im- 
pairment of  mental  faculties  held  to  Justify 
evidence  of  loss  of  memory. 

In  an  action  for  personal  injuries  against 
a  street  railway  company,  an  allegation  that 
plaintiff  received  injuries  resulting  in  the  "im- 
pairment of  her  mental  faculties"  Ae/d- sufficient 
to  justify  evidence  that  she  was  affected  with 
loss  of  memory. 

6..  Trial   «=925l(8)— Whera   parUoular   nefii- 
gence  pleaded,  Isstructloas  must  submit  acth- 
ing  outside  of  specific  charges. 
Since  an  allegation  of  general  negligence  is 
restricted  by  specifications  of  particular  negli- 
gence, instructions  in  such  case  must  submit 
nothing  outside  of  the  specific  charges. 

7.  Street     railroads     «s3ll8(4)— Instnictioai 
held  to  fairiy  submit  specific  charges  of  neg- 
ligenoe  In  striking  motortruck. 
In  an  action  for  injuries  to  a  passenger  in 
a    moturtruck    standing    on    the    track    whea 
struck  by  defendant's  street  car,  specifications 
of  negligence  in  failing  to  keep  the  car  under 
control  following  a  general  charge  held  a  spe- 
cific, and  not  a  mere  general,  charge  of  negli- 
gence, and  to  be  fairly  submitted  by  instructions 
requiring  findings  that  the  car  was  negligently 
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<9erated,  managed,  or  controlled,  and  that  the 
motorman  negligently  ran  the  car  against  the 
truck  when  he  saw  .or  in  the  exercise  of  ordi- 
nary care  could  have  seen  it  on  the  track. 

8.  Street     railroads     «=3|  18(11)— Instruction 
held  to   negative   defense   that   motortruck 
backed  Into  street  ear. 
Id  an  action  for  injuries  to  a  passenger  rid- 
ing   in    a    motortruck    struck    by    defendant's 
'  street  car,  an  instruction  requiring   a  finding 
that  the  truck  nas  standing  sUll  on  the  track 
ahead  of  the  car  held  not  insufficient  as  failing 
to  negative  the   defense   that  the  truck  was 
backed  into  the  ear. 

0.  Street   railroads   «=s>l  18(15)  —  Instruction 

h'eld  not  objeotlonable  as  omitting  to  require 

findings  of  motortruck  passenger's  oblivious- 

noes  of  danger  and   knowledge  thereof  by 

street  ear  operatives. 

In  an  action  for  injuries  to  a  passenger  in 

a  motortruck  standing  on  the  track  when  struck 

by  defendant's  street  car,  an  Instruction  which 

submitted  the  case  on  common-law  negligence 

and  conjunctively  required  a  finding  pertinent 

to  the  humanitarian  doctrine  held  not  defective 

as   omitting   to   require  findings   that  plaintiff 

was  obUvious  of  danger,  and  that  defendant's 

employes  saw  or  could  have  seen  that  to  be 

her  condition. 

10.  Trial  «s»260( I)— Requested  instniotlons  al- 
ready covered  properly  refused. 

It  is  not  error  to  refuse  to  give  a  request- 
ed instruction  where  the  subject-matter  is  cov- 
ered by  other  instructions  given. 

11.  Damages  «=>I32(5)— 412,000  held  exoes- 
slve  for  Injuries  to  woman  struck  by  street 
ear. 

112.000  hM  excessive  by  $2,000  where  25- 
year  old,  strong  and  healthy  woman,  weighing 
about  140  pounds,  was  injured  in  a  collision 
with  a  street  car  resulting  in  displacement  of 
the  kidneys  and  retroversion  of  the  uterus; 
her  eyesight  and  memory  also  being  affected. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   O.  A.  Lucas,  Judge. 

Action  by  Virginia  A.  Richardson  against 
the  Kansas  City  Railways  Company.  Judg- 
ment for  plaintitt,  and  defendant  appeals. 
Affirmed  on  condition. 

R.  3.  Hlggins  and  Mont  T.  Prewltt,  both 
of  Kansas  City,  for  appellant. 

Harry  O.  Kyle  and  Horace  G.  Pope,  both 
of  Kansas  CHty,  for  respondent 

JAMES  T.  BLAIR,  J.  Respondent  re- 
covered judgment  for  damages  for  injuries  she 
alleges  she  received  when  a  tru<*  in  which  She 
w-as  seated  was  brought  into  collision  with 
one  of  appellant's  cars,  and  this  appeal  fol- 
lowed. 

On  July  4, 1916,  a  picnic  party  of  18  young 
men  and  women  of  Kansas  City  were  on  their 
way  to  Falrmount  Park.  They  were  being 
conveyed  In  a  motortmck,  and  bad  proceeded 
to  a  point  on  Washington  Park  boulevard  a 


short  distance  east  of  Cambridge  avenue, 
when  they  reached  the  tracks  of  the  St.  Louis 
&  San  EVascisco  Railway  Company,  which 
there  cross  the  avenue  about  at  right  angles. 
The  evidence  tended  to  show  that  a  long 
freight  train  was  then  passing  over  the  cross- 
ing. The  truck  was  stopped  upon  appellant's 
east-bound  track  a  few  feet  west  of  the 
crossing  and  stood  there  facing  east  toward 
the  passing  train  for  three  or  four  minutes. 
One  of  appellant's  cars  approached  from  the 
west  at  a  speed  of  12  or -15  miles  an  hour. 
When  the  motorman  was  more  than  400  feet 
distant  from  the  truck  Jie  saw  It  upon  the 
track  upon  which  his  car  was  proceeding. 
The  back  of  the  truck  was  toward  the  street 
car,  and  respondent  was  seated  with  her  bade 
toward  the  car.  The  track  was  almost  level 
and  was  dry,  and  the  car  could  have  been 
stopped  within  a  distance  of  30  or  40  feet. 
There  was  a  safety  stop  for  east-bound  cars, 
near  the  place  where  the  truck  was  standing 
and  between  it  and  the  point  from  which  the 
motorman  first  saw  it  The  motorman  sound- 
ed no  signal  or  warning,  did  not  check  his  car 
at  all,  but  ran  It  at  undiminished  speed  past 
the  safety  stop  and  against  the  truck,  and 
thereby  seriously  injured  respondent.  There 
was  a  verdict  for  $20,000.  The  trial  court 
required  a  remittitur  of  $S,000,  and  judgment 
was  entered  for  $12,000.  Appellant  contends 
the  court  erred:  (1)  In  refusing  to  sustain  a 
challenge  for  cause  to  Juror  Hogue;  (2)  in  re- 
fusing to  discharge  the  jury  because  Juror 
Barker,  appellant  contends,  became  disquali- 
fied during  the  trial;  (3)  in  admitting  evi- 
dence concerning  respondent's  mental  condi- 
tion; (4)  in  giving  and  refusing  instructions; 
and  (5)  in  permitting  judgment  for  an  ex- 
cessive sum. 

I.  On  the  voir  dire  examinations  of  the 
panel  George  Hogue,  in  answer  to  a  question 
of  appellant's  counsel,  stated  he  did  not  think 
the  "city  got  a  square  deal"  on  the  "franchise 
proposition."  The  reference  was  to  a  trans- 
action in  1914  betweenthe  city  and  appellant 
which  concerned  appellant's  franchise. 
Hogue  said  he  had  no  prejudice  against  ap- 
pellant at  the  time  of  the  trial  in  June,  1918; 
that  he  could  not  say  he  had  a  prejudice 
against  appellant,  but  still  thought  the  city 
did  not  "get  a  square  deal"  In  1914.  In  an- 
swer to  questions  he  said,  In  effect,  that  his 
view  of  the  franchise  transaction  would  have 
nothing  to  do  with  his  attitude  toward  ap- 
^llant  in  this  case,  that  he  "would  take  the 
evidence,"  and  that  the  question  concerning 
appellant's  contract  rights  for  operation 
would  not  have  anything  to  do  with  a  claim 
for  injuries  Inflicted  In  the  operation  of  the 
road.  Counsel  argue  Hogue  admitted  he  had 
an  existing  prejudice  against  the  company. 
Into  the  questions  he  propounded  counsel 
quite  skillfully  wove  implications  and  as- 
sumptions of  such  a  prejudice.     The  juror 
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avoided  fhese  as  best  he  could,  and  his  an- 
swers 8bo\v  he  did  not  intend  to  adopt  them. 
He  dlstin^ahed  between  a  "prejudice"  and 
his  opinion  concerning  the  matter  of  the 
1914  franchise.  His  whole  examination 
shows  he  was  not  satisfied  with  that  agree- 
ment, but,  properly  understood,  shows  no 
more. 

'  [1,  2]  It  is  true  that  the  question  concern- 
ing a  Juror's  qualification  is  to  he  tried  by  the 
court,  and  not  by  the  Juror  (Theobald  v.  Tran- 
sit Co.,  191  Mo.  loc.  dt.  41T,  90  S.  W.  354), 
but  it  la  also  true  that  after  the  court  has 
tried  It  the  ruling  .comes  here  accompanied 
by  a  presumption  of  correctness  which  Is 
overthrown  only  when  the  record  shows  the 
ruling  was  clearly  against  the  evidence. 
Theobald  v.  Transit  Co.,  supra,  and  cases 
cited.  The  record  docs  not  convict  the  Jnror 
of  prejudice.  He,  in  effect,  denied  fhb  as- 
sumption by  counsel  that  he  entertained  such 
a  feeling.  The  character  of  the  matter  with 
respect  to  which  the  Juror  did  not  approve 
appellant's  course  was  not,  in  its  nature,  so 
far  as  the  record  shows,  such  as  to  prove 
prejudice  in  1918  and  disprove  the  Juror's 
denial  of  prejudice.  Hogne  was  apparently 
candid  with  court  and  counsel.  He  recog- 
nized the  irrelevancy  of  the  franchise  ques- 
tion to  the  Issue  in  this  case.  He  thought  it 
"had  nothing  to  do  with  it"  and  that  the 
evidence  should  govern.  He  said  the  evi- 
dence would  gavem  him.  We  do  not  think 
the  record  shows  the  trial  court  erred  in 
overruling  the  challenge  for  cause. 

11.  The  case  went  to  trial  on  June  5,  1918. 
The  taking  of  evidence  was  finished  daring 
the  afternoon  of  Monday,  June  10,  1918.  The 
instructions  were  then  given,  and  the  argu- 
ments followed.  Thereafter,  but  at  some 
time  on  June  10th,  a  unanimous  verdict  was 
returned.  In  support  of  Its  motion  for  new 
trial  appellant  filed  the  aflldavit  of  one  of  its 
claim  agents  in  which  it  was  stated  that  on 
June  8,  1918,  the  wife  of  one  of  the  Jurors, 
George  B.  Barker,  was  injured  while  riding 
-with  her  husband  as  a  passenger  on  one  of 
appellant's  cars.  Appellant  also  filed  the  affi- 
davit of  Meyers  In  which  Meyers  stated  that 
on  June  14,  1918,  he  presented  to  Barker  for 
his  signature  a  form  of  afiidavlt;  that  in 
this  form  it  was  set  out  that  Barker  was  a 
foreman  of  the  Jury  in  this  case,  and  that 
Barker  and  his  wife  were  on  one  of  apx>el- 
lant's  cars  on  the  evening  of  June  8,  1918, 
and  Mrs.  Barker  was  injured  >while  riding 
as  a  passenger  thereon.  It  was  also  set  out 
in  this  form  that  Barker  was  present  when 
his  wife  was  injured,  and  that  it  "caused  blni 
to  be  sore  and  peeved  under  the  circum- 
stances," and  that  a  claim  for  the  injury  to 
Mrs.  Barker  had  then  (June  14th)  been  made. 
Meyers,  in  his  afBdavlt,  stated  that  Barker 
refused  to  sign  the  paper  he  presented  to  him, 
but  "admitted  the  truth  of  the  unsigned  affl- 
davlt."    Bespondent  filed  Barker's  affidavit. 


In  It  lie  stated  that  some  one  representing 
appellant  presented  a  form  of  affidavit  for 
bis  signature,  but' that  be  refused  to  sign  It 
because  it  was  not  tme  in  all  respects;  denied 
that  he  admitted  to  Meyers  the  truth  of  all 
the  statements  In  the  form  he  refused  to 
sign;  admitted  his  wife  received  an  injury  to 
one  of  her  arms  while  he  and  she  were  pas- 
sengers on  one  of  appellant's  cars  on  June 
8,  1918,  bnt  stated  that  neither  be  nor  his 
wife  had  made  claim  against  appellant, 
though  claim  agents  of  appellant  had  called 
and  endeavored  to  settle ;  denied  that  he  be- 
came "sore  and  peeved"  against  appellant; 
and  "affiant  further  states  that  said  acci- 
dent to  bis  wife  did  not  prejudice  him  against 
said  defendant  •  *  •  in  the  trial  of  this 
cause,  and  that  said  accident  to  hla  wife  had 
no  effect  whatever  on  his  deliberations  as  a 
Juror  in  the  cause  or  on  bis  verdict  bo  given 
in  favor  of  plaintiff  In  said  cause,  and  that 
he  now  has  no  prejudice  against  defendant 
by  reason  thereof,  and  that  said  accident  had 
no  bearing  whatever  on  his  verdict  in  the 
above  cause,  but  that  said  verdict  was  given 
by  affiant  because  he  believed  it  true  and 
Just." 

[3,  4]  Tbongb  ibo  injury  to  Mrs.  Barker, 
whatever  it  was,  occurred  on  the  evening  of 
June  8,  1918,  and  the  verdict  was  not  re- 
turned until  nearly  48  honrs  later,  no  motion 
to  discharge  the  Jury  was  made  before  ver- 
dict. The  ruling  on  the  point  will  not  be  put 
on  that  ground,  however.  With  Barker's 
affidavit  on  file  no  additional  evidence,  docu- 
mentary or  other,  was  offered  to  show  that 
either  he  or  Mrs.  Barker  had  made  any  ,clalm 
against  the  company.  From  this  and  the 
affidavits  and  the  date  of  the  order  overruling 
the  motion  for  new  trial  It  appears,  therefore, 
that  at  least  as  late  as  July  13, 1918,  neither 
Barker  nor  bis  wife  had  attached  enough  im- 
portance to  Mrs.  Barker's  injury  to  have  made 
claim  for  damages.  That  fact  is  of  no  great 
consequence,  but  it  is  not  improper  to  mention 
it.  The  significant  thing  is  that  at  no  time  did 
appellant  inform  the  trial  court  of  the  char- 
acter of  Mrs.  Barker's  Injury.  It  may  wdl 
be  that  there  are  injuries  the  nature  of  whl£b 
is  sudi  that  a  feeling  of  hostility  toward  the 
person  or  agency  which  Inflicted  them  would 
be  fairly  inferable.  We  do  not  think  that  a 
bald  showing  that  Mrs.  Barker  was  Injured 
in  some  way  'IwhUe  riding  as  a  passenger" 
discloses  enough  to  Justify  such  an  inference 
of  hostility  toward  appellant  Besides  the 
failure  to  show  whether  the  injury  was  a 
serious  one  or  a  mere  scratch,  there  was  also 
a.  failure  to  show  appellant's  fault  or  re- 
sponsibility. It  is  <iulte  possible  for  one  "rid- 
ing as  a  i>assenger"  to  receive  an  Injury  for 
which  the  carrier  is  In  no  wise  responsible. 
It  was  incumbent  upon  appellant,  upon  this 
ground  of  its  motion,  to  convince  the  trial 
court  that  the  incident  upon  which  it  relied 
so   disqualified  Barker    that   a    verdict   in 
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which  he  participated  ought  not  to  stand. 
It  was  essential  that  appellant  show  that 
appellant  had  so  Injured  Barlier's  wife  that 
prejudice  on  his  part  against  appellant  re- 
sulted of  such  character  that  the  verdict  was 
invalidated  thereby.  Appedlant  did  not  even 
admit  responsibility.  Perhaps  It  had  in  mind 
the  doctrine  of  res  Ipsa  loquitnr.  We  are  of 
the  opinion  that  the  drcnmstances  called  for 
a  frank  exix>sltlan  of  the  facts,  and  that  the 
guarded,  careful,  and  successful  effort  to 
avoid  acceptance  of  re^ouslbiUty  for  Mrs. 
Barlter'B  injury,  whUe  perhaps  commendable 
as  protective  of  appellant's  rights  as  against 
Mrs.  Baiter,  falls  diort  of  showing  the 
facts  necessary  to  sustain  this  ground  of  the 
motion  for  new  trial.  The  showing  made 
does  not  convict  the  trial  court  of  error  in 
its  mling. 

[S]  III.  Complaint  Is  made  that  respond- 
ent's testimony  that  her  Injury  caused  her 
to.be  affected  with  loss  of  memory  was  not 
within  the  pleadings.  The  petition  alleged 
the  injury  respondent  received  resulted  In 
"the  Impairment  of  her  mental  faculties." 
Besides  this  no  exception  was  taken  to  the 
action  of  the  trial  court  in  coBqection  with 
appellant's  motion  to  strike  out  the  testi- 
mony.  . 

IV.  Complaint  is  made  of  the  principal  In- 
struction given  at  respondent's  Instance.  It 
Is  said:  (1)  That  the  charge  of  negligence 
In  the  petition  Is  spedflc,  and  that  the  in- 
struction did  not  confine  respondent's  right 
to  recover  to  the  specific  negligence  charged; 
and  (2)  the  instruction  did  not  "take  into 
consideration"  the  defense  that  the  injury 
was  the  result  of  the  truck  backlog  into  the 
car. 

[I,  7]  1.  The  petition  Srst  charged  that  the 
Injury  to  respondent  was  caused  by  the  neg- 
ligence of  defendant  This  general  allegation 
was  followed  by  numerous  specifications  of 
negligent  things  alleged  to  have  been  done. 
One  spedfleation  was  that  appellant's  em- 
ployes "failed  and  neglected  to  run  and  oper- 
ate said  car  In  a  manner  that  said  car  would 
be  under  such  control  that  it  would  not  be 
run  Into  and  against  said  automobile  when 
they  saiw,  or  by  the  exercise  of  reasonable 
care  could  have  seen,  said  automobile  truck 
ahead  of  said  car  on  said  track  and  street." 
There  was  evidence  tending  to  support  this 
allegation.  It  is  a  speelflcation  of  negligence 
and  was  pleaded  as  such.  The  Instruction 
required  the  jury,  before  finding  for  respond- 
ent, to  find:  (1)  That  she  was  seated  In  an 
automobile  truck  (2)  over  which  she  had  no 
control  and  (3>  which  was  standing  still  up- 
on appellant's  track  ahead  of  the  car,  and 
(4)  that  respondent  was  In  danger  of  being 
Struck  If  the  car  did  not  stop  and  continued 
on  Its  course;  (6)  that  said  street  car  was 
so  negligently  operated,  managed,  or  con- 
trolled by  the  motorman  that  It  was  negli- 
gently caused  to  be  run  into  and  strike  the 


truck ;  (0)  that  the  motorman  negligently  ran 
the  car  against  the  truck  when  he  saw  or  In 
the  exercise  of  ordinary  care  could  have  sees 
the  truck  on  the  track  ahead  of  the  car,  and 
by  the  exercise  of  ordinary  care  could  hav« 
stopped  the  car  and  have  avoided  striking  the 
truck.  These  various  findings  were  all  re- 
quired before  a  verdict  for  respondent  was 
authorized  by  the  instruction.  The  motor- 
man  was  offered  t^  appellant  and  testified 
he  saw  the  car  whan  he  was  more  than  400 
feet  distant  from  the  truck.  It  Is  true  that 
instructions  must  be  within  the  pleadings; 
that  an  allegation  of  general  negligence  is 
restricted  by  specifications  of  particular  neg- 
ligence; and  that  instructions,  in  such  a  caact 
must  submit  nothing  outside  the  specific 
charges.  In  this  case  among  the  specifica- 
tions of  negligence  which  follow  the  general 
charge  Is  that  already  quoted.  That  this  al- 
legation was  in  Itself  specific,  and  not  a  mere 
general  charge  of  negligence^  Is  shown  by  the 
decisions  cited  by  respondent.  Davidson  v. 
Transit  Co.,  211  Mo.  loc.  dt  861,  109  8.  W. 
583;  Brfer  v.  TranaU  Co.,  197  Mo.  loc.  dt 
232,  283,  94  S.  W.  876;  Thompson  v.  Livery 
Co.,  214  Mo.  loc.  dt  490,  et  seq.,  113  S.  W. 
112a  .This  aUegatlon  was  fairly  submitted 
to  the  Jnry  by  the  assailed  instruction. 

[>]  2.  There  was  no  idea  of  contributory 
negligence.  There  Is  no  claim  there  was 
any  evidence  of  it  Nevertheless  the  Instruc- 
tion required  the  Jury  to  find,  before  finding 
for  respondent,  that  she  "at  the  said  time 
and  place  acted  as  a  reasonably  prudent  per- 
son would  hare-  acted  under  the  same  <x 
similar  drcumstances  for  her  own  safety." 
The  Instruction  further  required  the  Jury  to 
find,  before  finding  for  respondent,  that  "at 
the  time  and  place  In  question  plaintiff  was 
seated  in  the  automobile  truck  in  question, 
and  that  said  truck  was  standing  still  on  the 
track  ahead  of  the  street  car,"  etc.  That 
finding.  If  made,  negatived  .the  defense  that 
the  truck  backed  Into  the  car,  and  the  in- 
struction did  not  authorize  a  verdict  for  re- 
spondent until  that  finding  was  made  by  the 
jury.  If  the  Jury  found  the  car  was  not 
standing  still,  it  was  hot  authorized  by  the 
Instruction  to  find  for  respondent  at  all.  The 
objection  is  not  well  taken.  Further,  that 
there  could  be  no  doubt  in  the  Jury's  mind.  It 
was  instructed,  at  appellant's  instance,  that 
if  the  truck  backed  into  the  car  too  late  for 
the  motorman  to  discover  the  consequent  per- 
il, the  verdict  should  be  for  appellant.  Re- 
spondent's instruction  was  even  broader  in 
this  respect  than  was  that  asked  by  appel- 
lant. The  instruction  is  not  open  to  the  ob- 
jection made. 

[9]  3.  It  is  said  the  instruction  omitted  to 
require  findings  that  respondent  was  oblivi- 
ous of  her  danger,  and  that  appellant's  em- 
ployes saw  or  could  have  seen  that  to  be  her 
condition.  If  such  a  finding  Is  required  on 
facts  like  those  in  this  case  In  a  submission 
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on  the  bamanltarlan  doctrine,  stlU  the  in- 
struction Is  not  yulnerable  to  the  criticism. 
It  submitted  the  case  on  common-law  negli- 
gence. It  conjunctively  required  a  finding 
pertinent  to  the  humanitarian  doctrine,  but 
this  'Was  merely  one  requirement  more  than 
was  necessary. 

[10]  4.  The  refusal  of  one  Instruction 
asked  by  appellant  with  respect  to  the  bur- 
den of  proof  is  justlQed  by  the  fact  that  other 
instructions  given-  at  appellant's  Instance 
covered  this  feature. 

[11]  V.  The  verdict  was  for  $20,000.  The 
trial  court  required  respondent  to  remit  S8,- 
000,  and  then  rendered  judgment  for  $12.- 
000.  It  is  insisted  this  sum  Is  excessive.  The 
evidence  showed  that  at  the  time  respondent 
was  hurt  she  was  29  years  old.  She  was 
"strong,  healthy,  and  rosy."  Her  weight  was 
140  pounds.  She  had  never  been  sick  except 
an  occasional  "cold"  or  the  like.  Her  hear- 
ing had  at  a  time  three  or  four  years  previous 
beoi  slightly  affected,  probably  from  her 
aerrice  five  or  more  years  before  in  a  rural 
telephone  exdiange,  but  tills  had  yielded  to 
treatment  and  np  longer  troubled  her.  All 
the  organs  of  her  body  ftanctioned  normally. 
She  lived  with  her  mother  and  had  been  em- 
ployed in  stores  and  shops  in  Kansas  City 
for  aboot  four  years.  She  was  steadily  em- 
ployed and  lost  no  time  by  reason  of  any 
physical  ailment.  She  was  hurt  on  July  4, 
1018.  The  truck  in  whidi  she  iwas  sitting 
was  struck  heavily  by  the  street  car  and 
she  was  thrown  from  her  seat  and  rendered 
uncmiscious.  Ehnergency  treatment  was  giv- 
en her.  Her  back,  hip,  and  leg  suffered 
bruises  and  abrasions  of  considerable  severity 
and  extent,  and  it  was  evident  she  had  re- 
ceived a  very  severe  shock.  One  of  her  kid- 
neys was  displaced  to  such  an  extent  that 
it  had  four  or  five  inches  too  much  move- 
ment. In  the  course  6f  two  years  this  was 
reduced  to  about  three  inches.  The  uterus 
was  retroverted  so  that  the  cervix  pressed 
against  the  bladder  and  the  body  against  the 
rectum.  The  ovaries  were  inflamed  tind  pain- 
ful. The  testimony  was  that  the  effect  of  the 
displacement  of  the  kidney  was  to  interfere 
with  the  regularity  and  efficiency  of  Its  per- 
formance of  its  functions  and  to  cause  pain. 
The  abnormal  position  of  the  uterus  was 
said  to  result  In  irritation  of  the  bladder  and 
tend  to  affect  control  of  urine,  and  that  its 
position  would  be  painful.  The  evidence  was 
that  respondent  suffered  pnin  much  of  the 
time;  that  she  was  unable  to  sleep  regularly; 
that  she  was  very  nervous;  poor  appetite; 
suffered  from  frequent  headaches;  that  she 
was  afflicted  with  constipation  and  was  drow- 
sy; that  her  hearing  and  eyesight  were  some- 
what affected,  and  she  had  suffered  some 
impairment  of  her  memory;  that  her  mental 
powers  had  been  somewhat  affected;  her 
weight  at  the  time  of  the  trial  was  102 


pounds,  and  she  was  no  long^  healthy  in 
appearance,  but  had  become  thin,  haggard, 
and  sallow  and  appeared  to  have  grown  dis- 
proportionately older.  She  was  kept  at  home 
In  Kansas  City  until  August  10,  1016,  when 
she  was  taken  to  her  brother's  home  ftt  Cali- 
fornia. '  There  she  remained  in  bed  continu- 
ously for  two  and  one  half  or  three  months. 
During  the  next  right  months  she  was  able  to 
sit  up  part  of  the  time,  but  was  confined  to 
her  bed  a  greet  deal.  In  November,  1917, 
she  returned  to  Kansas  City.  She  attempted 
to  work  at  two  or  three  places,  but  worked 
only  a  relatively  short  time.  The  evidence 
indicates  that  an  operation  may  correct  the 
position  of  the  displaced  organs.  Unless  so 
corrected,  the  conditions  due  to  thrir  dis- 
placement are  perman^it. 

After  a  consideration  of  the  facts  and  of 
the  cases  cited  the  court  is  of  the  opinion 
that  the  judgment  is  still  excessive.  It 
should  be  reduced  to  $10,000.  Therefore,  U 
resi)ondent  will  within  ten  days  remit  the 
sum  of  $2,000,  the  judgment  will  stand  af- 
firmed, as  of  the  date  of  its  original  entry, 
for  $10,000;  otherwise  the  Judgment  wOl 
be  reversed,  and  the  cause  remanded. 

All  concur. 


CITY  WATER  CO.  ¥.  CITY  OF  SEDALIA. 
(No.  22530.) 

(Supreme  Court  of  Missouri,  Divlaion  No.  2. 
May  26,  1921.    Motion  for  Rehearing  De- 
nied Jane  28.  1921.) 

1.  Waters  and  water  courses  4s>200 (2)— Con- 
tract of  city  with  water  company  not  abro- 
gated by  Increase  of  rates  anthorlzed  by  Pub- 
lic Service  Commission. 

Where  a  city  contracted  with  a  water  com- 
pany for  the  rental  of  fire  hydrants  at  a  stipu- 
lated sum  per  year,  and  thereafter  the  Pnblie 
Service  Commission  made  an-  order  finding  that 
the  rates  did  not  afford  a  reasonable  return  on 
the  iuvestment,  a  subsequent  increase  did  not 
abrogate  the  contract;  the  latter,  as  modified 
by  the  CommiBsion,  being  binding  on  both  par- 
ties, and  a  contract  between  a  city  and  a  pub- 
lic utility  being  subject  to  modification  by  the 
paramount  power  of  the  state. 

2.  Waters  and  water  courses  «=>203(I2)— 
City's  offer  to  allow  water  company  to  dis- 
continue certain  hydrants  not  reviewable  on 
appeal,  where  no  action  taken  before  Public 
Service  Commission. 

Where,  in  a  hearing  before  a  Public  Service 
Commission,  a  city,  in  response  to  a  water 
company's  request  for  permission  to  discontin- 
ue its  fire  hydrant  service  because  of  the  city's 
refusal  to  pay  increased  rentals  as  authorised 
by  the  (jommiBsion,  offered  to  allow  the  com- 
pany to  eliminate  certain  hydrants,  the  ques- 
tion of  the  elimination  of  such  hydrants  was 
not  before  the  court  on  appeal;  no  action  hav- 
ing been  taken  on  the  offer. 
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S.  Watwn   and   water  oourMS  «s>203(l2)-- 
QaastlM  aa  to  affect  of  Inoreaae  In  reatai  of 
Are  bydranta  on  city's  Indebtedness  not  con- 
aldered  where  not  pleaded. 
*    In  an  action  by  a  water  company  against  a 
dty  for  increased  rentals  of  fire  hydrants  an- 
thorized  by  the  Public  Service  Commission,  the 
question  aa  to  whether  the  action  of  the  Com- 
mission would  result  in  increasing  the  city's 
indebtednesB  to  a  sum  in  ezceaa  of  the  reve- 
nnes   provided  will  not  be  considered  on  ap- 
peal,  when   raiaed   for   the   first  time   in   the 
motion  for  new  trial,  instead  of  in  defendanta' 
answer. 

4.  Waters  and  water  courses  <s=»203(l2)— 
Water  company  suing  for  Increased  rentals 
aathorlzed  by  Public  Service  .Commission 
need  act  prove  reqalrements  of  law  complied 

WltiL 

In  an  action  by  a  water  company  against 
a  city  for  increased  rentals  of  fire  hydrants 
authorized  by  the  Public  Service  Commission, 
where  the  answer  admitted  the  execution  of 
the  company's  contract  with  the  city,  but 
pleaded  that  it  had  been  abrogated  by  the 
Commission's  action  in  increasing  the  rentals 
without  the  city's  consent,  the  company  was 
not  required  to  prove  tiiat  the  requirements  of 
the  law  had  been  complied  with;  such  issue 
not  having  been  made. 

5.  Costs  €=>260 (4)— City's  appeal  from  Judg- 
ment for  recovery  of  Increased  hydrant  rent- 
als by  water  company  not  vexatious. 

Though  the  questions  raised  on  an  appeal 
by  a  city  from  a  judgment  allowing  a  water 
company  to  recover  increased  rentals  for  fire 
hydrants  as  authorized  by  the  Public  Service 
Commission  without  the  consent  of  the  city 
were  res  judicata,  the  appeal  was  not  there- 
fore vexatious  nor  for  delay,  so  as  to  justify  a 
penalty. 

Appeal  from  Circuit  Court,  Pettis  County; 
H.  B.  Shain,  Judge. 

Action  by  the  City  Water  Company  of  Se- 
dalia  against  tlie  City  of  Sedalia.  Judgment 
for  plaiutifT,  and  defendant  appeals.  Af- 
firmed. 

WUkerson  &  Bamett  and  B.  S.  Robertson, 
all  of  Sedalia,  for  appellant. 

J.  H.  Bothwell  and  Montgomery  &  Rncker, 
all  of  Sedalia,  for  respondent. 

HIGBBE,  P.  J.  The  petition  alleges,  in 
substance,  that  the  plaintiff  is  a  corporation 
engaged  in  furnishing  water  to  the  city  of 
Sedalia,  a  city  of  the  third  class,  and  its  In- 
habitants; that  on  August  6,  1906,  said  city 
adopted  an  ordlhance  by  which  it  was  pro- 
vided that  the  Sedalia  Water  Company,  its 
successors  and  assigns,  should  supply  water 
to  said  city  and  its  inhabitants  and,  among 
other  things,  should  install  and  maintain  all 
necessary  machinery,  apparatus,  reservoirs, 
basins,  water  mains,  pipe  lines,  etc.,  and  said 
dty  agreed  to  rent  19S  fire  hydrants  as  then 
located  on  the  pipe  system  of  said  water  com- 
X>any,  and  such  additional  fire  hydrants  as 


said  dty  might  order  to  be  Installed  for  the 
term  of  said  contract,  at  an  annual  rental  of 
$30  for  each  Are  hydrant,  payable  In  semi- 
annual Installments  on  February  1  and  Au- 
gust 1  of  each  year,  and  that  said  ordinance 
was  accepted  by  said  water  company  on  Au- 
gust 29, 1906 ;  that  plaintiff  became  the  suc- 
cessor of  said  water  company  and  owner  and 
operator  of  the  waterworlcs  system  thereof; 
that  on  October  29,  1914,  plaintiff  applied  to 
the  Public  Service  Commission  of  this  state 
for  an  Increase  of  Its  rates  for  water  serv- 
ice ;  that  defendant  Intervened,  and  that 
such  proceedings  were  had  tha~t  on  April  3, 
1916,  said  Commission  made  an  order  landing 
that  the  rafes  and  charges  aforesaid  did  not 
afford  a  reasonable  return  on  plaintiffs  In- 
vestment and  plaintiff  filed  a  new  schedule 
increasing  the  rental  of  fire  hydrants  to  $45 
per  hydrant,  which  was  approved  and  be- 
came effective  August  1,  1016;  that  there- 
after, on  like  proceedings,  the  rate  was  in- 
creased to  555  per  hyaVant,  effective  January 
1,  1920;  that  after  August  29,  1906,  on  the 
order  of  the  dty,  46  additional  fire  hydrants 
were  installed;  that  in  the  years  1916  and 
1017  seven  additional  fire  hydrants  were  in- 
stalled on  the  order  of  the  defendant. 

The  petition,  in  separate  counts,  pleads  the 
semiannual  installments  severally  accruing; 
that  defendant  paid  thereon  at  the  rate  of 
$30  per  year  for  each  hydrant,  and  In  each 
count  plaintiff  prayed  Judgment  for  the  un- 
paid balance,  with  Interest. 

The  answer  admits  the  various  allegations 
of  the  petition,  and  pleads  that  the  orders 
of  the  Commission  increasing  the  rentals  of 
the  hydrants  abrogated  the  contract  and  that 
until  a  new  contract  was  made  defendant 
was  liable  only  tor  such  fire  hydrants  as  It 
.might  use  at  the  original  contract  price.  It 
further  avers  that  on  December  16,  1918,  at 
a  hearing  before  the  Commission,  plaintiff 
asked  permission  to  discontinue  fire  hydrant 
service  to  the  city  because  of  its  refusal  to 
pay  the  Increased  rentals,  and  that  at  said 
hearing  the  defendant  insisted  that  said  orig- 
inal contract  was  In  full  force,  but  If  the 
Commission  or  plaintiff  dM  not  wish  to  con- 
tinue to  operate  under  said  contract,  the  city 
had  been  and  was  then  paying  for  87  desig- 
nated hydrants  Tor  which  It  had  no  use  and 
which  It  was  willing  for  plaintiff  to  ellml-  ' 
nate  and  discontinue.  It  also  averred  that 
plaintiff  waived  its  contract  with  the  city 
when  It  made  application  for  a  change  of 
rates,  and  that  defendant  Is  only  liable  to 
plaintiff  for  hydrants  actually  ordered  and 
used  after  the  orders  of  the  Commission  In- 
creasing the  rates  were  made. 

The  reply  denied  all  the  allegations  of  the 
answer,  and  averred  that  the  orders  of  the 
Commission  changing  the  rates  for  fire  hy- 
drant rentals  had  only  the  effect  of  modify- 
ing the  contract,  and  that  said  modified  con- 


>E%r  other  es*M  sm  same  topic  and  KBT -NUMBER  In  all  Key-Numbered  Dicntg  and  ludexM 


Digitized  by 


Google 


944 


231  SOUTHWE}ST£BN  BXFOfiTEB 


Qb 


tract  Is  stlU  Unding  and  obligatory  tqton  tbe 
parties. 

On  the  trial  before  the  eonrt  without  a 
Jury,  the  plaintiff  read  In  evidence  an  Item- 
ized statement  of  the  rentals  according  to 
the  Increased  rates  as  they  severally  became 
due,  credited  with  payments  at  the  original 
contract  rates,  showing  the  balances  claimed 
to  be  due  on  each  installment,  with  the  ac- 
crued Interest  The  defendant"  read  In  evi- 
dence the  report  of  the  Commission  on  Its 
investigation  and  valuation  of  plaintiff's 
property  and  Its  order  approving  the  sched- 
ule of  increased  rates  for  the  rental  of  the 
flre  hydrants  and  the  list  of  the  87  hydrants 
filed  with  the  Commission  which  might  be 
eliminated.  Tills  was  'all  the  evidence. 
There  were  no  InstructTons  asked  or  given. 
The  finding  and  judgment  were  for  the  plain- 
tUF  for  the  sums  claimed  In  the  several 
counts  of  the  petition,  with  Interest.  Mo- 
tion for  new  trial  having  been  overruled,  the 
defendant  appealed. 

Appellant  assigns  as  error:  (1)  That  the 
court  erred  In  holding  that  the  Commission 
had  power  to  make  or  modify  a  contract  on 
behalf  of  the  city ;  (2)  that  the  court  erred 
in  not  holding  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  contract 
was  not  for  an  ezi>enditare  in  excess  of  the 
Income  and  revenue  of  the  city  in  any  year 
provided  for  such  year,  within  the  meaning 
of  section  12  of  article  10  o'f  the  tJonstitu- 
tton ;  (3)  because  there  was  no  evidence  that 
the  expenditure  and  Indebtedness  provided 
for  nnder  the  contract  under  the  Increased 
rates  was  not  to  an  amount  exceeding,  in 
any  year,  the  Income  and  revenue  provided 
for  such  year;  (4)  because  the  court  erred  in 
holding  that  the  Commission  had  power  to  so 
modify  the  contract  .as  To  make  It  necessary 
for  the  city  to  fund  lis  Indebtedness  and  to 
provide  taxation  therefor  in  contravention 
of  sections  1  and  10  of  article  10  of  the  Con- 
stitution; (5)  because.  If  any  liability  was 
shown,  it  was  on  a  quantum  meruit  and  not 
on  a  contract;  and  (6)  because  the  judgment 
appropriates  the  dty  revenue  without  any 
act  of  the  city  or  city  council,  contrary  to 
the  provisions  of  section  9227,  B.  S.  1919. 

When  the  new  schedules  of  rates  were  ap- 
proved by  the  Commission,  the  city,  by  stat- 
'  utory  certiorari,  toolt  the  matter  to  the  cir- 
cuit court  of  Cole  county  for  review,  where 
tbe  reasonableness  of  the  rates  fixed  by  the 
Commission  was  approved.  On  appeal  to 
this  court  the  judgment  was  affirmed.  State 
ex  rel.  City  of  Sedalla  v.  Pub.  Serv.  Com., 
275  Mo.  201,  204  S.  W.  497.  The  case  was 
then  taken  on  writ  of  error  to  the  federal 
Supreme  Court  (251  U.  S.  547,  40  Sup.  Ct. 
342,  64  li.  Ed.  408),  where  the  writ  was  dis- 
missed for  want  of  jurisdiction  upon  tbe  au- 
thority of  Pawhuska  v.  Pawhuska  Oil  &  Gas 
Co..  250  D.  S.  394,  39  Sup.  Ct  526,  63  L.  Ed. 
•  1054. 

[1]  1.  The  Tory  questltms  raised  on   this 


record  were  thoroughly  eoiuddered  by  Jacjt 

Graves  in  State  ex  rel.  Sedalla  t.  Pub.  Strr 
Com.,  supra,  in  an  elaborate  opinion  coses- 
red  In  by  all  the  members  of  Division  1.  A: 
tbe  top  of  page  206  of  275  Mo.,  at  page  4;': 
of  204  S.  W.,  it  is  said: 

"Under  the  facta  of  the  record,  the  nuea- 
bleneSB  of  the  rates  fixed  by  tbe  Paidie  Seir.t 
Commission  cannot  be  seriously  qoestiaorl 
This  leaves  the  single  qnestion  as  to  vkeikr 
or  not  the  PuUic  Service  Commiarioa  lad  ut 
lawfol  riglit  to  fix  the  rate,  ao  far  aa  tiw  csj 
is  coacemed,  in  excess  of  the  ordinance  iXi 
Such  is  the  case  when  cleared  of  aU  £r!t- 
wood." 

Referring  to  the  Public  Service  Connns- 
sion  Act  of  1913,  the  learned  opinion  qacai 
from  State  ex  inf.  v.  Kansas  City  Gu  C&, 
254  Mo.  loc.  cit  534,  163  S.  W.  ffi7: 

"That  act  is  an  elaborate  law  bottoacd  a 
the  police  power.  It  evidences  a  paUic  p-:i- 
hammered  out  on  the  anvil  of  public  disccsras- 
It  apparently  recognizes  certain  generall;  i£- 
cepted  economic  principles  and  conditiocs.  a 
wit,  that  a  putdic  utility  (like  gas,  water,  or 
service,  etc.),  ia  in  its  nature  a  monopoly;  tin 
competition  is  inadequate  to  protect  the  pst- 
lic,  and,  if  it  exists,  is  likely  to  becoict  u 
economic  waste;  tiiat  state  regnlation  Uia 
the  place  of  and  stands  for  competition;  chi: 
such  regulation,  to  command  respect  tram  pa- 
tron or  utility  owner,  must  be  in  the  name  ■( 
the  overlord,  the  state,  and  to  be  efftctrn 
mnst  possess  the  power  of  intelligent  visittt:* 
and  the  plenary  supervision  of  every  basses 
feature  to  be  finally  (however  invisibly)  :»- 
fleeted  in  rates  and  quality  of  service.  It  r«- 
ogujzes  that  every  expenditure,  every  d^n'-s- 
tion,  every  share  of  stoclc  or  bond  or  note  a- 
sued  as  surety  is  finally  reflected  in  rates  cJ 
quality  of  service  to  the  public,  as  doa  tte 
moisture  which  arises  in  the  atmosphere  fiui- 
ly  descend  in  rain  upon  the  Just  and  rnijiai 
wiily-niUy." 

The  opinion  concludes: 

"It  is,  however,  clear  that  under  onr  spcfoa 
5  of  article  12  of  the  Constitution  of  1ST3  n 
section  not  theretofore  fonnd   in  our  Constits- 
tion)  the  Legislature  itself  cannot  abridge  th 
police  power  of  the  state.    Nor  can  it  autbcr- 
ize  a  municipal  corporation  to  make  a  coctrxt 
abridging  or  limiting   such    police    power.    So 
that  if,  as  we  have  held,  the  fixing  of  rates  f«r 
public    service    is    an    exercise    of    the   pcjtt 
power,  then  under  other  rulings  cited  abort  tb« 
Public  Service  Commission  had  a  right  to  Si 
reasonable    rates    irrespective    of    the   iSefti 
contract     Tbe   great  weight  of  anthoritj  s' 
holds.     Cases  from  a  great  namber  of  sUtK 
will  be  found  in  the  briefs  for  the  PuUic  Serr- 
ice  Commission.     These  discuss   the   quests 
from  different  angles,  but  reach  the  same  ccb- 
clusion.    We  have  preferred  to  rest  the  mliis 
in  tbia  case  upon  what  this  court  lias  prerioa- 
ly  ruled,  which  rulings  have  been  in  the  lijitt 
of   our  own   peculiar  constitutional   prorirae. 
Under  it   the   sovereign  police   power  of  tk^ 
state  is  preserved  intact,  irrespective  of  e«c- 
tracts  with  reference  to  rates  for  puUic  serr- 
ice.     Under  it  no  contract  as   to   rates  v^ 
stand  as  aipiinst  the  order  of  the  Pahlic  Scrr- 
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;e  Commiidon  for  reasonable  latea,  whether 
uch  reasonable  rates  be  lower  or  higher  than 
he  cQotract  rate.  Under  the  Constitution  and 
he  Public  Service  Commission  Act,  the  Public 
Service  Commission  (superrised  by  the  eourta 
ts  to  the  reasonableneM  of  rates)  ia  ezercising 
he  police  power  «f  the  atate  by  its  delegated 
luthority  from  the  Legislature.  Its  rates 
iherefore  constitutionally  and  legally  supersede 
lay  and  all  contract  rates.  Other  theories  of 
?ase  law  need  not  be  noted." 

In  PawhuBka  v.  Fawhnska  On  Co.,  supra, 
the  city  granted  a  fraochise  to  the  oil  com- 
pany whlth  provldecl  that  it  should  have  its 
ptp<i  lines  in  the  streets  and  that  it  staonld 
furnish  the  dty  and  its  inhabitants  with  gas 
at   flat  or  meter  rates  at  the  option  of  the 
conBumera,   and   that  the  rates  should   not 
be  In  excess  of  fixed  standards.    Under  the 
act  of  1913  it  was  provided  that  the  Corpo- 
rate Gommisaioin  of  the  jstate  shall  have  gen- 
eral supervision  over  all  public  utilities,  with 
power  to  fix  and  establish  rates,  and  to  pre- 
scribe  rules,   requirements,  and   regulations 
alTectiDg    their    service.     The    Commission, 
after  a  hearing,  made  an  order  which  recites 
that   the  evidence  disclosed  that  the  fran- 
chise rates  had  become  inadequate  and  un- 
remunerative.    an<}    tliat   supplying   gas    at 
flnt    rates  was  productive  of  wasteful   use. 
The  order  abrogates  all  flat  rates.  Increases 
the   meter  rates,  and  requires  that  the  gas 
be  Rold  through  meters  to  be  supplied  and 
infitalled  at  tiie  company's  expense.    On  ap- 
peal by  the  dty,  the  Supreme  Court  of  the 
state  affirmed   the  order.    64  Okl.  214,  166 
Pac.  1058.    A  writ  of  error  was  Issaed  by 
the  federal  Supreme  Court  to  review  this 
judgment. 

In  the  course  of  his  oplhton,  Mr.  Justice 
Van  Deranter  quoted  from  the  opinion  in 
New  Orleans  v.  New  Orleans  Waterworfes 
Co.,  142  U.  S.  78,  12  Sup.  Ct  142,  86  L.  Ed. 
043,  as  follows: 

"In  this  ease  the  dty  has  no  more  right  to 
oiaim  an  immunity  for  its  contract  with  tke  wa- 
terworks company,  than  it  would  have  had  if 
such  contract  bad  been  made  directly  with  the 
state.  The  state,  having  authorized  such  con- 
tract, might  revoke  or  modify  it  at  its  pleas- 
nre." 

In  Woodbnm  v.  Pub.  Serv.  Com.,  82  Or. 
114,  161  Pac.  381.  L.  R.  A.  1817C,  OS  Ann. 
Cas.  1917E,  896,  it  Is  saidt 

"When  Woodbam  granted  the  franchise  to 
the  telephone  company,  the  dty  exercised  its 
municipal  right  to  contract,  and  it  may  he  as- 
sumed that  the  franchise  was  valid .  and  bind- 
ing upon  both  parties  until  such  time  as  the 
state  chose  to  spetUc;  but  the  dty  entered  into 
the  contract  subject  to  the  reserved  right  of 
the  state  to  employ  its  police  power  and  com- 
pel a  change  of  rates,  and  when  the  state  did 
speak,  ths  municipal  power  gave  way  to  the 
sovereign  power  of  the  state." 

See  Salt  Lake  City  v.  Utah  Light  ft  T.  Co., 
62  Utah,  210,  178  Pac.  656,  8  A.  Lw  R.  716. 
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2.  The  rule  thus  estaUlsbed  is  ttat  every 
contract  bet%-een  cities  of  this  state  and  a 
public  utility  is  always  subject  to  modifica- 
tion by  the  paramount  power  of  the  state, 
and  when  a  change  is  so  made  it  is  binding 
upon  the  city ;  the  change  having  been  made 
by  the  state  as  the  representative  of  the  dty. 
Hence  it  follows  that  the  contention  that 
the  increase  in  the  rates  of  the  hydrant  ren- 
tals abrogated  the  contract  is  untenable. 
The  contract,  as  modified  by  the  Coinmlssion, 
Is  binding  and  obligatory  upon  both  parties 
until  such  time  as. the  Commission  may  de- 
termine to  reopen  the  case. 

[2]  3.  The  defendant  offered  in  evidence 
a  list  of  87  fire  hydrants  which  it  claimed 
should  be  eliminated.  No  action  was  taken 
by  the  ci^,  the  water  comiiaiiy,  or  the  Com- 
mission on  this  offer.  Hence  the  matter  is 
not  before  us. 

[3]  4.  The  other  assignments  of  error  are 
not  here  for  consideration  on  this  record. 
They  were  not  pleaded  in  the  defendant's 
answer.  They  were  first  raised  in  the  m<^ 
tlon  for  new  trial.  It  may  be  that  the  ac- 
tion of  the  Commission  in  raising  the  an- 
nual rental  of  the  fire  hydrants  from  $30 
to  $55  each  would  result  in  Increasing  the 
indebtedness  of  the  dty  in  one  or  more  years 
to  a  sura  in  excess  of  the  revenue  provided 
for  such  years.  If  that  be  true,  the  natural 
and  appropriate  place  to  raise  such  a  consti- 
tutional question  was  in  the  defendant's  an- 
swer, and  not  in  the  motion  for  new  trial. 

[4]  5.  The  answer  admitted  the  execution 
of  Vie  contract  sued  upon,  that  is,  that  It  was 
legally  executed,  but  pleaded  that  It  had 
been  abrogated  by  the  action  of  the  Cora- 
mtsslon  in  increasing  the  rental  rates  with- 
out the  consent  of  the  city.  That  was  the 
sole  defense.  The  rule  announced  in  Thorn- 
burg  V.  School  District,  175  Mo.  12,  76  S.  W. 
81,  has  no  application.  The  action  in  that 
case  was  upon  certain  bonds  which  plaintiff 
alleged  had  been  issued  by  the  school  dis- 
trict. The  answer  admitted  that  thelionds 
were  issued  by  the  persons  then  holding  the 
position  of  directors  of  the  district,  but  aver- 
red that  their  issue  was  not  authorized  by 
an  election  as  required  by  law,  and  that  the 
aggregate  amount  of  the  bonds  so  Issued  ex- 
ceeded 6  per  centum  of  the  value  of  the  tax- 
able property  of  the  district;  consequently 
the  bonds  were  invalid.  On  the  issue  so 
tendered  by  the  answer,  it  was  held  that  the 
burden  was  on  the  plaintiff  to  prove  that 
the  requirements  of  the  law  had  been  com- 
plied with  in  the  issue  of  the  bonds.  It  Is 
obvious  that  the  rule  invoked  has  no  appli 
cation  to  this  case.  Plaintiff  was  not  re- 
quired to  offer  evidence  on  an  issue  not  made 
by  ttie  pleadings. 

[6]  6.  The  questions  raised  on  this  appeal 
were  res  adjudlcata.  but  that  the  appeal  was 
therefore  vexatious  and  for  delay  is  a  non 
sequitur.    Cases  are  not  wanting  in  which 
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this  couTt  has  been  set  right  on  a  second  ap- 
peal in  the  same  case.  Bagnell  Timber  Co. 
V.  Railway,  242  Mo.  11,  145  S.  W.  469,  over- 
ruling  Id.,  180  Mo.  420,  79  S.  W.  1180;  Ham- 
llton  ▼.  Marks,  63  Mo.  167,  overrallng  Id., 
62  Mo.  78,  14  Am.  Rep.  391 ;  Marphy  ▼.  Bar- 
ron, 228  S.  W.  492. 

We  are  not  persuaded  that  this  appeal 
was  for  vexation  or  delay,  or  that  the  tar- 
payers  of  the  dty  of  Bedalta  should  be  pe- 
nalized as  for  a  vexatious  appeal. 

The  judgment  Is  affirmed. 

AU  concur,  except  DAVID  B.  BLAIB,  3^ 
not  sitting. 


ROSE  V.  BIDDLE  et  •!.    (No.  21988.) 

* 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  30, 1920.  Motion  to  Modify  Opinion  De- 
nied April  9,  1921.  Motion  to  Reconsider 
Motion  to  Modify  Opinion  Denied  June  6, 
1921.) 

ManMpal  corporations  «s»82l(l9)— Proof  that 
proximate  cause  of  lajury  to  pedeotrlan  fall- 
Ins  Into  nncovorod  oeltarway  was  violation 
of  onllnancfl  as  alleged  held  Insufflclent  to  go 
to  Jury. 
In  an  action  for  personal  injuries  sustained 
by  a  pedestrian  in   falling  into  an  uncovered 
cellarwaj  or  coalhole  in  the  sidewalk  in  front 
of  defendant's  premises,  proof  that  the  cause 
of  the  injury  was  the  fact  that  the  cover  had 
been  removed  helcfi  inaufiSdent  to  go  to  the 
jury  on  the  allegation  that  the  injury  was  caus- 
ed by  violation  of  a  city  ordinance  in  eonafiuc- 
tion  of  the  cellarway. 

Appeal  from  St  Louis  (Circuit  Court;  Karl 
Klmmel,  Judge. 

Action  by  Mary  Rose  against  Louisa  Bid- 
die  and  others  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  rendered. 

This  suit  was  brought  in  the  circuit  court 
of  the  city  of  St.  Louid  by  the  plalntirT  against 
the  defendants  Louisa  Blddle  and  Katherine 
Biddle  Barrette  and  the  Qunn  Fruit  Company 
to  recover  damages  for  injuries  sustained  by 
her  through  the  alleged  negligence  of  the  de- 
fendants in  failing  to  cover  and  to  keep  in 
safe  condition  a  coalhole,  or  cellarway.  In 
the  sidewalk  on  C^rr  street  near  Third,  in 
the  dty  of  St.  Louis, 'provided  for  by  section 
1213  of  Ordinance  No.  22902  of  the  Revised 
Code  of  St  Louis  for  the  year  1907.  The 
judgment  of  the  circuit  court  for  the  plaintiff 
was  for  the  sum  of  $10,000.  In  due  time 
and  proper  form  the  cause  was  duly  appealed 
to  this  court 

It  does  not  seem  that  the  ordinance  men- 
tioned is  preserved  In  the  record,  but  the 
petition  alleges: 

"That  said  ordirance  provides  that  any  open- 
ing in  a  paved  sidewalk  leading  into  an  area 


or  vault  beneath  or  into  a  cellar  shall  be  fitted 
with  a  wood  or  iron  cover  or  grating  set  in 
flagging  even  with  the  surface  of  the ,  side- 
walk, and  said  cover  or  grating  shall  have  no 
lock,  hinge,  nor  any  fastening  projecting  above 
the  sidewalk,  and  shall  be  secured  in  such  man- 
ner as  to  prevent  accident  to  any  one  passing 
over  it" 

Then  follows  a  provision  prescribing  the 
penalty  for  those  who  violate  the  ordinance. 

In  the  absence  of  objections,  we  assume  the 
petitidn  correctly  pleads  the  ordinance.  The 
uncontradicted  evidence  abows  tliat  the  cover- 
ing of  the  cellarway'  was  not  constructed  In 
conformity  to  the  provisions  of  said  ordi- 
nance, but  that  the  hole  or  opening  in  the 
sidewalk  was  some  five  feet  by  seven,  and 
that  at  the  time  of  the  injury,  and  for  many 
years  previous,  it  was  usually  covered  by  a 
lid  or  gate  of  the  same  siae,  resting  upon  an 
elevated  base  extending  some  inches  above 
the  surface  of  the  sidewalk,  thereby  forming 
a  dangerous  obstruction  in  the  sidewalk; 
but  the  evidence  farther  shows  that  one  of  the 
servants  and  employees  of  the  Ounn  Fruit 
Ck>mpany,  or  some  other  person  unknown,  not 
connected  with  any  of  the  defendants,  re- 
moved from  said  c^larway  said  Ud  or  gate, 
and  leaned  It  up  against  the  tNillding  oc- 
cupied by  said  fruit  company,  and  that  on 
that  account,  and  that  account  only,  the  plain- 
tiff in  passing  along  Carr  street  at  that  point 
stepped  into  the  cellarway  and  was  injured 
in  consequence  thereof.  There  is  no  pre- 
tense that  she  stumbled  over  the  obstruction 
and  thereby  was  thrown  or  fell  Into  said 
cellarway. 

The  building  Into  which  the  cellarway  led 
was  owned  Iv  the  appellants,  Biddle  and 
Barrette,  and  was  occupied  by  the  Gunn 
Fruit  Company.  The  suit  was  dismissed  as 
to  the  fruit  company,  and  the  judgment  was 
rendered  against  the  appellants  only. 

At  the  close  of  the  plaintiff's  evidence  and 
again  at  the  close  of  all  the  evidence  in  the 
case,  counsel  for  defendants  asked  an  instruc- 
tion In  the  nature  of  a  demurrer,  telling  the 
jury  that  their  verdict  must  be  for  the  de- 
fendants; both  of  which  were  by  the  court 
overruled,  and  appellants  excepted. 

Counsel  for  appellants  also  requested  the 
court  to  instruct  the  Jury  as  follows: 

"The  court  also  instructs  the  jury  that,  even 
though  from  the  evidence  the  jury  may  find 
that  the  covering  over  the  areaway  leading  in- 
to the  cellar  of  the  premises  mentioned  in  the 
evidence  from  the  street  was  not  such  a  cov- 
ering as  was  required  by  the  ordinance  of  the 
city  of  St  Louis  read  in  evidence,  yet  if  the 
jury  also  believe  that  the  injuries  sustained  by 
the  plaintiff,  if  any,  resulted,  not  because  said 
covering  to  said  areaway  failed  to  conform  to 
the  dty  ordinance,  but  solely  because  said  cov- 
ering was  left  open  by  the  lessee,  or  aome  rep- 
resentative of  the  lessee  in  possession  of  the 
premises,  or  some  other  person  other  than  the 
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detendante  Lootoa  Blddle  and  Kathertne  Bid- 
die  Barrette,  tiien  the  jury  vUl  find  in  favor 
of  the  defendant!  Louiaa  Biddle  and  Eatber- 
ine  Biddle  Barrette." 

This  Inatractlon,  as  requested,  was  by  the 
court  refused,  to  which  action  of  the  court 
the  appellants  duly  excepted.  The  court  then 
of  Its  own  motion  modified  the  Instruction 
requested  by  appellants  and  gave  the  same  to 
the  Jury,  in  said  niodifled  form,  over  the  ob- 
jections of  the  appellants.  Said  modified  in- 
struction is  as  follows: 

"If  the  jury  find  and  believe  from  the  evi- 
dence that  a  wood  or  iron  cover  or  grating  was 
provided  by  defendants,  as  required  by  ordi- 
nance, for  the  cellar  hole  mentioned  in  the 
evidence,  at  the  time  of  or  before  leasing  and 
tnming  over  the  possession  of  the  premises 
mentioned  in  the  evidence  to  their  tenant,  the 
Gunn  Fruit  Company,  or  at  any  time  before 
the  accident,  and  that  the  injuries  sustained 
by  the  plaintiff,  if  any,  resulted, 'not  because 
said  covering  was  left  open  by  the  lessee,  or 
some  representative  of  the  lessee  in  posses- 
sion of  the  premises,  or  some  other  person  oth- 
er than  the  defendants  Louisa  Biddle  and 
Katherine  Biddle  Barrette,  then  the  jury  wiU 
find  in  favor  of  the  defendrats." 

George  W.  Lubke  and  George  W.  Lut^e, 
Jr.,  both  of  St.  Louis,  for  appellants. 

Frank  A.  Habig,  of  St  Louis,  for  respond- 
ent 

WOODSON,  P.  3.  (after  stating  tbe  facte 
as  above).  Counsel  for  appellants  insist 
that  the  court  erred  In  refusing  the  demur- 
rers to  the  evidence,  also  in  falling  to  give 
the  Instruction  asked  by  them  In  behalf  of 
the  appellants,  and  In  modifying  said  in- 
struction and  giving  It  In  the  modified  form ; 
this  upon  the  reason  stated  that  "the  plaintiff 
was  Injured,  not  by  reason  of  any  defect  In 
the  cover  provided,  but  because  the  cover 
provided  was  not  In  place;  had  the  cover 
been  in  place  the  plaintiff  could  not  have 
stepped  Into  the  opening,"  and  consequently 
would  not  have  been  injured.  In  other  words, 
the  negligence  of  the  api>ellant8  in  not  caus- 
ing the  covering  to  the  cellarway  to  conform 
to  the  provisions  of  the  ordinance  pleaded 
WHS  not  the  proximate  cause  of  the  injury, 
but  the  proximate  cause  thereof  was  the  negli- 
gence of  some  servant  of  the  fruit  comi)any, 
or  of  some  unknown  person,  in  leaving  tbe 
gate  to  the  cellarway  open,  into  which  cellar- 
way  the  plaintiff  stepped.  As  before  stated, 
there  is  no  pretense  that  the  appellants  had 
anything  to  do  with  leaving  the  gate  open. 

In  this  view  of  the  case  we  are  of  the  opin- 
ion that  the  court  should  have  given  the 
demurrers  to  the  evidence,  and  after  having 
submitted  the  case  to  the  Jury  the  court 
should  have  givoi  the  instruction  as  asked 
by  the  appellants,  and  should  not  have  modi- 
fied it,  or  given  it  In  modified  form.  The  au- 
ttaorlties  are  all  one  way  upon  this  proposi- 


tion, and  they  deny  the  plaintlfl's  rigbt  to  a 
recovery  under  such  a  state  of  facts.  King 
T.  Wabash  R.  R.  Co.,  211  Mo.  1,  100  S.  W. 
671;  Schmidt  v.  Transit  Co.,  140  Mo.  App.  182, 
120  S.  W.  86. 

It  would  be  useless  to  dte  other  author- 
ities, because  tbe  principle  is  elementary  and 
fundamental  that  the  negligence  complained 
of  must  have  been  the  proximate  cause  of 
the  injury,  and  this  record  is  absolutely  bar- 
ren of  all  evidence  tending  to  show  that  fact. 

For  tbe  reasons  stated,  the  Judgment  is 
reversed,  and  Judgment  entered  here  for  the 
appellants. 

All  concur. 


PHILLIPS   V.   TR&VELERS'    INS.   CO.   OF 
HARTFORD,  CONN.     (No.  21700.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  26,  1921.    Motion  for  Rehearing 

Denied  Jane   23,    1821.) 

1.  InsDrance  «=>B46(6)— BurdM  od  plaintiff  to 
prove  death  oaused  aooldentally. 

In  an  action  on  an  accident  insnrance  pol- 
icy, the  burden  is  on  plaintiff  to  shoiw  that  the 
insured  received  bodily  injuries,  effected  direct- 
ly ant  independently  of  all  other  causes 
tiirough  external,  violent  and  accidental 
means,  causing  bis  death. 

2.  Insnrance  «=>646(6)— Improper  to  bnlld  on 
Inference  of  fall  from  faot  of  H-uise  Infer- 
ence that  snoh  fall  was  rasnit  of  accident 
rather  than  disease,  and  that  suob  fall  proxi- 
mately caused  Insured's  death. 

Where  one  insured  under  an  accident  pol- 
icy was  in  a  diseased  condition,  and  cerebral 
hemorrhage  took  place  immediately  prior  to 
his  death,  it  was  not  proper  to  build  upon  the 
inference  of  a  fall  from  the  fact  of  a  bruise  the 
further  inferences  that  such  fall  was  the  re- 
sult of  accident  rather  than  disease,  and  that 
such  fall  was  the  proximate  cause  of  insured's 
death. 

3.,  Evidence  e=>5A — Inference  eannot  lito  bnllt 
on  Inference  to  establish  fact. 
Inference  cannot  be  built  upon  inference 
to  establish  a  fact  necessary  to  be  proven. 

4.  Insurance  ®=>665 (5)— Evidence  held  to 
show  as  clearly  that  InsuredTs  fall  caused  by 
disease  as  by  aooldent. 

dircmnstances  attending  an  insured's  fall 
down  a  stairway  did  not  prove  bis  death  the 
result  of  accident,  where  the  advanced  stage  of 
tbe  sclerotic  condition  of  his  arteries,  evidence 
of  cerebral  hemorrhage  causing  death,  and  lack 
of  evidence  of  any  external  violence  causing  in- 
jury to  skull  or  brain  covering  argued  as 
strongly  that  his  fall  was  caused  by  disease.     , 

5.  Insurance  ®=>668(ll)— No  Issue  for  Jury  as 
to  insured's  death  being  oaused  by  accidental 
fall. 

In  a  suit  on  an  accident  insnrance  policy, 
where  there  was  no  substantial  evidence  to  es- 
tablish  that  insured   fell,   that  such  fall  was 
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acridental,  tad  tbat  it  or  the  efforts  to  arert 
It  caused  bis  deatli,  there  was  no  iaane  for  tlie 

Appeal  from  St  LouU  Circalt  Court; 
Moms  Hartmaiui,  Judge. 

Suit  by  Miriam  H  Ptiilllpa  against  tbe 
TravelerR*  Insurance  Company  of  Hartford, 
Conn.,  a  corporation.  Jndgraent  for  plaintiff, 
und  defendant  appeals.    Bereraed. 

Jones,  Hooker,  SoUlTan  t  Angert,  of  St 
Tx>ui8,  for  appellant 

Fordyce,  llcdliday  ft  White,  of  St  Louis 
(John  8.  Lord,  of  Chicago,  111.,  and  Wilbur  B. 
J  ones*  of  St  Louis,  of  counsel),  for  resiwnd- 
ent 

DAVID  E.  BLAIR,  J.  TbU  Is  a  suit  by  tbe 
beneflciary  on  a  policy  of  accident  Insurance. 
It  Is  admitted  that  said  policy  Insured  Milton 
C.  Phillips,  therein  and  herein  referred  to  as 
the  "insured,"  against  bodily  injuries  ^ected 
directly  and  Independently  of  all  other  causes, 
through  .external,  Tiolent,  and  accidental 
means,  and  that  in  case  of  death  the  prind- 
I>al  sum,  with  accrued  accumulations,  amount- 
ed to  $7,500,  was  In  full  force  and  effect  at 
insured's  death  and  was  payable  to  plaiutUI, 
the  respondent  bere.  If  she  is  entitled  to  re- 
cover under  the  terms  thereof.  The  death  of 
said  Insured  occurred  at  Chicago,  IlL,  on 
August  2,  1910.  The  policy  was  issued  to  in- 
sured in  1904  while  he  was  a  resident  of  tbe 
state  of  Wisconsin.  He  moved  to  Chicago 
al>ont  1913,  and  consent  of  defendant  to  such 
removal  was  evidenced  by  a  rider  attached 
to  said  policy  of  insurance.  Plaintiff  la  the 
daughter  of  insured,  and  was  a  retident  of 
Ohio  at  the  time  the  case  was  tried. 

Insured  was  a  man  about  60  years  of  age 
at  the  time  of  his  death.  He  bad  been  en- 
gaged in  the  practice  of  law  In  Wisconsin, 
and  had  moved  to  Chicago  to  engage  in  busi- 
ness with  bis  sons  in  that  city.  For  some 
reason,  stated  by  some  of  tbe  witnesses  to  be 
on  accoimt  of  failing  health.  Insured  had  been 
taking  a  vacation  during  tbe  summer  months 
of  1910,  and  had  largely  given  up  actire  office 
work,  and  had  taken  up  outdoor  exercises,  in- 
cluding golf. 

There  is  some  evidence  that  his  blood  pres- 
sure had  become  high.  On  the  evening  before 
bis  death  he  visited  friends  in  Chicago,  a  Mr. 
and  Mrs.  Vaugban,  bad  dined  with  them,  and 
afterwards  remained  an  hour  or  two,  visiting 
and  chatting  with  them.  The  Vangbans  lived 
in  a  third  story  apartment,  and  insured  had 
dlmbed  two  flights  of  stairs  to  reach  their 
ai)artinent.  About  8:.30  he  started  to  leave, 
and  the  Vaughans  bnde  him  good-night  at 
tbe  top  of  tbe  stairs  leading  to  tbeir  apart- 
ment. Mrs.  V'aughan  sugKested  to  her  hus- 
band, after  insured  had  started  away,  that  he 
get  his  hat  and  go  with  him.  She  then  out 
on  the  pordi,  and,  failing  to  observe  Insured 
go  out  on  tbe  street  below,  became  alarmed, 


and  followed  her  hosbaad  dova  the  sti::i 
leading  up  to  tbeir  apaiTtiBeBt.  At  fiie  fo-t  I 
tbe  same  and  on  a  lawTtng  she  fSomid  htr  L> 
luknd  bending  over  the  insured,  and  »r  d  ti 
beside  him  on  a  steii.  and  disected  ber  hnafacl 
to  summon  aiwistanre  TtkB  only  waris  ^u 
en  by  insured,  as  sliown  by  tbe  testim'.t 
were  "my  eye,  n^y  side ;  don't  yon  try  to  j 
me."  He  then  lapsed  into  apparent  oaci 
sdonsnessL  Mr.  Yangban  testified  tti: 
found  insured  on  bis  knees  od  tbe  laii-:::| 
holding  the  doorknob  asd  trying  to  raise 
self  In  that  way,  with  bis  bat  and  new${a;i 
<m  the  floor.  He  was  carried  up  stairs  to  -j 
apartment  of  tbe  Vaughana,  and  physi'j 
attempted  to  treat  him  there.  Bis  sons  n-i 
also  summoned,  and  soon  tbereafter  be  ti 
removed  to  the  hoaiiltal,  where  be  died  tixi 
four  hours  after  be  was  stricken.  Soat 
the  witnesses  testified  to  a  slight  braise': 
abrasion  on  tbe  forehead  of  tbe  insniei! : 
the  region  of  his  right  eye. 

A  post  mortem  examination  on  the  bofr  ~ 
the  insured  was  made  by  a  Dr.  Beiiili'- 
ooroner's  physician  for  Coolc  county.  ZL 
post  mortem  extended  only  to  openin;  -■ 
skull  and  examining  the  brain.  It  shoved  i 
Injury  to  the  skull  or  to  tbe  brain,  but  did  -v 
veal  a  severe  hemorrhage  in  the  brain. '  Ti- 
body  was  then  shipped  to  Wisconsin  for  i~- 
al.  'where  it  was  exhumed  about  26  days  .s'. 
An  autopsy  was  performed  tbereoa  bf  I- 
Wells,  of  Chicago.  The  testimraiy  of  tte  d- 
ton  performing  and  attending  this  actf^ 
tended  to  show  the  presence  of  arterioaJr:-- 
sis  In  an  advanced  stage,  enlargemmt  c'  -. 
muscles  of  the  heart  and  chronic  Bri^:  $  - 
ease,  and  that  there  was  no  evidmee  •'  : 
Jury  to  the  skull  or  the  membranes  oonr:. 
the  surface  of  the  brain  or  tbe  brain  .-*■-  i 
Dr.  Wells  testified  that  he  looked  for  slc  •- ' 
served  no  bruise  on  the  forehead. 

Tbe  trial  below  resulted  in  a  verCsir 
plaintiff  in  the  sum  of  $8,068.75,  thz:  ^' 
representing  the  face  of  tbe  policy,  wt:  .. 
mltted  accunmlations  and  interest  frve  >'- 
tember  80,  1916.  After  unsuccessful  a  ■' 
for  a  new  trial,  the  defendant  appea>i 

The  above  constitutes  only  m.  g^tK^  >r 
line  of  the  facts.  Sudi  fnrtb^  Cacts  a  J* 
necessary  to  a  complete  ondostaadtap  :'  - 
issues  Involved  in  the  case  will  be  ox.:- 
more  extensively  In  their  proper  plw»  r.  - 
opinion. 

A  number  of  assignments  of  error  an  a  ■ 
by  appellant  and  urged  as  groand  ftr  rr-^rc 
of  the  Judgment  below.  We  wQl  «b^  rnc-- 
er  the  demurrer  at  the  dose  «r  pir— ' 
evidence  and  at  the  close  4^  an  ts^  erio-j.- 
since  our  conclusion  thereon  inmim  x  zj 
case. 

A  careful  study  of  the  erldeBoe  abrs.  ' 
plahitiff  in  the  light  (^  tbe  ilnrlaiiwii  k  2. 
state  has  convinced  ns  that  tbe  yt«^»rT»  . 
f  ere'1  no  substantial  evidence  axttlMcizn^  «. 
mission  of  the  case  to  tiie  J«i7;  am.  s 
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plaintiff's  evidence  was  not  helped  out  by  evi- 
dence offered  by  the  defendant. 

Many  pages  of  the  record  are  filled  with 
testimony  tending  to  show  that  insured  ap- 
peared to  be  In  ordinarily  good  health  during 
the  few  weeks  preceding  his  death,  as  well 
as  before  that  time,  and  that  he  was  active 
and  able  to  work,  played  golf,  and  climbed 
two  flights  of  stairs  frequently  without  ap- 
parent difficulty  or  distress  and  that  there 
was  nothing  In  his  appearance  or  actions  to 
Indicate  that  he  was  no^  in  good  health  foi:  a 
man  of  his  age.  Evidence  to  the  contrary 
apttears  by  deftodanf  s  witnesses,  and  some 
of  the  plalntlfTs  witnesses  threw  doubt  about 
his  good  health  to  a  certain  extent.  IStiexB 
was  ample  evldmce  from  these  lay  witnesses 
that  be  appeared  reascxiably  vigorous  and 
healthy. 

/'  However,  the  uncontradicted  testimony  of 
/the  physicians  who  held  or  witnessed  the  two 
watopsies  (part  of  whom  were  called  as  wit- 
nesses by  plaintiff)  is  to  the  effect  that  infsiored 
was  not  a  healthy  or  vigorous  man.  With 
one  voice  these  physicians  agreed  to  the 
presence  In  his  body  of  seriously  diseased 


conditions.     It  Is  certain  he  was  suffering  on  the  inference  of  a  fall  from  the  fact  of  a 


from  chronic  Bright's  disease  and  arterio- 
sclerosis In  an  advanced  stage,  with  corre- 
sponding enlargement  at  the  heart  muscles. 
It  is  also  shown  beyond  question  that  death 
was  caused  by  cer^ral  hemorrhage.  In'^ite 
of  the  testimony  touching  the  appearance  of 
Insured  given  by  lay  witnesses,  there  can  be 
DO  doubt  that  he  was  a  victim  of  at  least  two 
deadly-  maladies. 

[1]  The  vital  question  for  decision  by  the 
Jury  wa.s  whether  the  Insured's  death  was 
caused  by  accident  or  was  the  result  of  dis- 
ease. The  burden  was  on  plaintiff  to  show 
that  Insured  received  bodily  injuries  effected 
directly  and  independently  of  all  other  causes 
through  external,  violent,  and  accidental 
means,  which  caused  his  death.  There  can 
be  little  doubt  in  this  case  that  if  an  acciden- 
tal fall  of  insured  be  conceded.  It  was  not 
of  such  a  nature  as  to  cause  his  death  inde- 
pendently of  the  diseased  condition.  Appel- 
lant contends  that  under  such  a  situation 
plaintiff  cannot  recover  under  the  law  of  I111-" 
nois,  which  appellant  claims  is  controlling. 
But  we  pass  that  issue  without  discussing  or 
deciding  it  here,  although  it  presents  an  in- 
teresting (juestlon  for  examination  and  de- 
termination, 

[21  There  were  no  eyewitnesses,  or  at  least 
none  testified,  to  the  events  which  transpired 
from  the  time  Insured  bade  the  Vauglians 
good-night  at  the  top  of  the  stairs  until  he 
was  found  by  Mr.  Vaugban  on  his  Imees  on 
the  landing,  apparently  trying  to  raise  him- 
self by  the  doorknob.  No  sound  of  fall,  out- 
cry, or  other  noise  was  beard  by  any  witness. 
Part  of  the  witnesses  testified  to  the  presence 
of  a  bruise  or  abrasion  on  insured's  forehead, 
and  there  is  sufficient  evidence  on  that  point 
to  Justify  a  finding  by  the  Jury  that  such 


bruise  did  exist  When  Mrs.  Vaughfm  reach- 
ed the  scene  he  complained  of  his  eye  and  his 
side,  and  so  far  as  was  shown  these  were  the 
last  words  tliat  he  uttered.\ 

From  the  presence  of  tkfe  bruise  on  bis 
forehead  the  Jury  was  doubtless  autborissed 
to  infer  a  falL  Such  was  not  a  necessary  ccm- 
duslon,  however,  for  the  reason  that  the 
bruise  was  of  such  a  superficial  character 
that  it  might  have  been  caused  by  .insured 
bumping  or  rubbing  his  head  against  the  door 
In  attempting  to  pull  himself  up,  or  possibly 
by  a  faU  in  attempting  to  raise  himself  from 
the  floor. 

But  from  the  inference  of  the  fall  drawn 
from  the  presence  of  the  bruise  it  does  not 
necesBarily  follow  that  such  fall  was  acciden- 
tal rather  than  the  .result  of  the  hegterrhage 
of  the  arteries  of  the  brain.  >  Tfie  physical 
condition  of  the  Insured  war  such  that  his 
fall  could  Just  as  well  have  been  caused  by 
cerebral  hemorrhage,  conceding  that  such  fall 
occurred.  With  the  positive  and  unctmtra- 
dicted  evidence  of  the  diseased  condition  of 
Insured,  and  that  an  actual  cerebral  hemor- 
rhage took  place,  it  Is  not  proper  to  build  up- 


bmise  the  further  inference  that  such  fall 
was  the  resnlt  of  accident  rather  than  dls- 
jease.  The  fall  can  be  as  readily  attributed 
to  disease  as  to  accident  from  the  evidence 
before  ua,  and  it  devolves  on  plainti^  to  show 
that  It  was  due  to  accident. 

Furthermore,  if  the  Jury  be  pwmitted  to 
indulge  ttie  inference  of  a  fall  and  the  fur- 
ther inference  that  such  fall  was  accidental, 
yet  must  an  additional  step  by  inference  be 
taken,  and  that  is  that  such  fall  was  the 
proximate  cause  of  death  of  -  the  insured. 
There  is  evidence  that  a  fall  mJight  have 
caused  a  rupture  of  an  artery  of  the  brain 
and  bronght  about  the  cerebral  hemorrhage. 
None  of  the  physicians  undertake  to  testify 
as  a  fftct  that  the  hemorrhage  was  produced 
by  the  fall.  They  simply  say  that  it  might 
have  been  so  produced.  No  evidence  of  In- 
Jury  to  the  outer  covering  of  the  sl^ull  or  to 
the  skull  itself,  or  to  the  dura  mater  or  to 
the  membranes  covering  the  brain,  or  to  the 
brain  itself,  was  found  by  the  physicians.  It 
is  in  evidence  that  a  Jar,  not  sutfident  to  in- 
jure these  parts,  could  still  be  heavy  enough 
to  rupture  a  blood  vessel  In  the  brain  of  (Mie 
in  the  condition  of  insured,  or  that  the  effort 
expended  by  Um  in  attempting  to  avert  a  fall 
might  produce  the  same  result.  But  the  ocndi- 
(dusion  cannot  be  avoided  tliat  a  finding  that 
such  fall  caused  the  death  is,  after  all,  an  in- 
fereiyee. 

[3]  The  courts  of  this  state  have  many 
times  declared  that  inference  cannot  be  build- 
ed  upon  inference  to  establish  a  fact  neces- 
sary to  be  proven  in  a  case  on  trial.  Hamil- 
ton V.  Kansas  City  Southern  Hallway  Co., 
250  Mo.  714,  loc.  dt.  722,  157  8.  W.  622; 
Swearlngen  v.  Wabash  Railroad,  221  Mo.  644, 
loc.  dt.  6o9,  120  S.  W.  773;  Xaraell  v.  Kan- 
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sas  City,  etc..  Railroad,  113  Mo.  670,  loc.  dt. 
679,  21  S.  W.  1, 18  U  a.  A.  690;  GUck  v.  Kan- 
sas City,  Ft  Soott  &  Memphis  Ry.  Co.,  67  Mo. 
App.  97,  loc.  dt.  105.  The  above  are  negli- 
gence cases.  The  rule  applies  to  any  sort  of 
case  where  a  definite  and  ultimate  fact  must 
be  found  as  a  basis  of  recovery.  It  has  fre- 
quently been  applied  In  suits  on  accident  poli- 
cies, as,  for  example,  Wright  v.  United  CCHO- 
mercial  Travelers,  188  Mo.  App.  457,  174  S. 
W.  833;  Atherton  y.  Railway  Mail  Ass'n 
(App.)  221  S.  W.  752.  Further  citation  of  au- 
thority Is  useless.  We  find  no  contrary  au- 
thority on  the  proposition  that  Inference  can- 
not be  piled  on  inference  to  prove  a  fact 

[4]  Plaintiff  dted  a  number  of  cases  where 
there  were  no  witnesses  to  the  acddental 
character  of  the  injury,  but  In  all  such  cases, 
so  far  as  we  understand  them,  the  fundamen- 
tal fact  of  injury  or  fall  was  clearly  shown 
by  direct  proof  or  the  strongest  kind  of  dr- 
cumstances.  In  Fetter  v.  Fidelity  &  Casualty 
Co.,  174  Mo.  266,  73  S.  ^.  592,  61  L.  B.  A. 
450,  07  Am.  St.  Rep.  660,  there  was  no  ques- 
tion that  Insured  fell  against  a  table.  The 
Issue  was  whether  that  fall  or  his  diseased 
condition  caused  his  death.  In  Goodes  t. 
United  Commercial  Travelers,  174  Ma  App. 
330,  166  S.  W.  905,  a  stool  slipped,  and  caused 
Insured  to  fall.  Such  fall  was  heard  by  his 
wife.  BlooA^owed  from  his  nose  and  ears 
tmmediatelyTJin  MacDonald  v.  Railway,  219 
Mo.  468,  118^.  W.  78,  16  Ann.  Gas.  810,  the 
question  at  issue  was  whether  the  death  of 
the  deceased  was  due  to  accident  or  disease. 
The  accidental  injury  was  clearly  shown. 
It  was  due  to  the  wreck  of  a  grip  car.  In 
Greenlee  v.  Kansas  City  Casualty  Co.,  192  Mo. 
App.  303,  182  S.  W.  138,  deceased  rose  from 
his  bed  and  went  into  the  bathroom,  and  his 
wife  beard  him  fall  and  groan,  and  be  stated 
he  slipped  and  fell.  It  was  not  necessary  in 
that  case  to  Infer  the  fall,  and  that  It  was 
due  to  accident  rather  than  the  disease  of 
meningitis  with  which  deceased  was  afflicted. 
In  Lamoreux  v.  111.  Commerdal  Men's  Ass'n, 
212  111.  App.  263,  the  marks  on  the  body, 
the  position  of  the  body  with  reference  to  the 
automobile,  and  other  facts,  showed  drcum- 
stantlally,  but  well-nigh  conclusively,  that  de- 
ceased was  cranking  his  automobile,  and 
while  doing  so  was  struck  by  the  crank  in  at- 
tempting to  start  the  engine.  The  Jury  was 
authorized  to  find  as  a  fact  that  the  mark 
on  the  body  was  caused  by  the  crank.  Nu- 
'merous  other  causes  on  this  point  are  dted 
by  plaintiff,  but  nothing  can  be  accomplished 
by  discussing  them  further. 

Counsel  say  In  their  brief  that — 

"There  is  direct  proof  of  the  fall  and  its 
effect.  The  inference  of  the  accidental  char- 
acter of  the  fall  is  properly  based  upon  all  of 
the  circumstances  preceding,  accompanying, 
and  following  Mr.  Phillips'  fall  on  the  stairway. 
The  accidental  character  of  the  fall  is  proved 
by  ciTcumstaDtia]  evidence,  as  it  is  necessary 


to  prove  many  facta  in  the  trial  «f  cases  where 
direct  evidence  is  not  available.  Proof  by  cir- 
cumstantial evidence  is  not  mere  presumption." 

We  are  unable  to  agree  with  plaintiff  that 
thsre  is  direct  proof  of  the  falL  There  Is  no 
proof  whatever  on  this  point,  except  the  evi- 
dence of  the  bruise  on  Insured's  forehead. 
Complaint  as  to  the  eye  and  side  does  not  ex- 
dude  the  hemorrhage  as  the  cause  of  the  falL 
It  is  true  that  "proof  by  drcumstantial  evi- 
dence is  not  mere  presumption."  But  that 
would  only  be  true  where  such  circumstances 
dearly  pointed  to  the  acddental  diaracter  of 
the  fall,  and  tended  to  exclude  the  theory 
that  it  resulted  from  a  stroke  of  ap<^lezy. 
The  advanced  stage  of  the  sclerotic  condition 
of  insured's  arteries,  the  undisputed  evidence 
of  cerebral  hemorrhage  causing  death,  the 
positive  proof  that  there  was  not  the  slightest 
evidence  of  external  violence  causing  any  In- 
Jury  to  skull  or  brain  covering,  argues  Just 
as  strongly,  to  say  the  least,  that  Intured'a 
fall.  If  he  did  fall,  was  caused  by  disease^  as 
that  it  was  caused  by  acddent.  That  such 
fall  was  caused  by  accident  is  speculation. 
It  certainly  is  nothing  more  than  mere  infer- 
enca 

[5]  It  appears  that  there  was  no  substan- 
tial evidence  to  establish  the  essential  facts 
that  there  was  a  fall,  that  such  fall  was  ac- 
cidental, and  that  such  fall,  or  the  efforts  to 
avert  the  same,  caused  the  Insured's  death. 
The  proof  having  failed  at  this  point,  there 
was  no  issue  of  fact  to  submit  to  the  jury, 
and  the  defendant's  demurrer  to  the  evidence 
should  have  been  sustained. 

Let  the  Judgment  of  the  trial  court  be  t»- 
versed.         ^ 

All  concur.  ^' 


TIEOe  V.  TIEOE  et  «l.     (N«.  21805.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

April  0,  1921,    Rehearing  Denied 

June  6.  1921.) 

i.  Lost  iattrument*  «=323(3)— Evidence  held 
to  sustain  finding  against  claim  under  alleged 
lost  deed. 

In  a  suit  to  determine  title)  to  land  wherein 
plaintiff  claimed  to  be  the  owner  under  deed 
from  bis  father,  which  deed  was  kept  in  his 
father's  safe  for  plaintiff's  use,  evidence  held 
to  euatain  a  finding  for  defendant. 

2.  Lost  Instruments  «s>23(3)— Evldeiioe  ln> 
sufflolent  to  show  execution  and  delivery  sf 
alleged  lost  deed. 

In  a  suit  to  determine  title,  wherein  plain- 
tiff alleged  that  deeds  to  the  land  from  his 
father  had  been  placed  in  the  bands  of  a  cus- 
todian, evidence  held  Insufficient  to  show  exe- 
cution and  delivery  of  such  deeds. 
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3.  WttneMM  «s>l4l— PlalntHPa  attoraty  ImM 
properly  rafuaad  permlMlon  to  tettify  aa 
custodian  of  deeds  executed  by  decedent. 

In  a  suit  to  determine  title  to  land  waAet 
daim  of  deeds  trom  plaintitTg  deceased  father, 
alleged  to  have  been  placed  in  the  hands  of  a 
custodian,  it  was  not  error  to  refuse  to  permit 
a  custodian  to  testify  fully  in  the  case,  where 
it  appeared  he  waa  plaintifTs  attorney. 

4.  Appeal  and  error  «=>  1 056  (3)— Refusal  to 
permit  plaintiff's  attorney  to  testify  held 
harmless  error. 

In  action  based  on  alleged  lost  deed  error 
in  refusing  to  permit  plaintiffs  attorney  to 
testify  as  to  his  cnstodianship  of  deeds  of 
plaintiff's  father  to  plaintiff  if  erroneons  held 
liarmless,  Ms  testimony  being  without  probative 
force. 

5.  IMt  Instruments  «s>23<3)— Evldenoe  ln> 
sufllelent  to  wamuit  recovery  on  alleged 
lest  deeiL 

In  a  snit  to  determine  title  to  land  nnder  a 
'daim  of  deed  from  plaintiff's  father,  plaintiff's 
evidence  held  not  so  dear,  cogent,  and  con- 
Tindnc  regarding  the  execution  and  delivery 
«f  the  deeds  as  to  warrant  the  court  in  set- 
ting aside  a  deed  to  another  party,  which  waa 
regular  upon  its  face. 

Appeal  from  Circnit  Court,  Lawrence 
<3ounty;    Charles  L.  Henson,  Judge. 

Suit  by  Martin  Tlede  against  Edwin  TIede 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

This  suit  was  instttnted  In  the  circnit 
court  of  Lawrraice  county  to  ascertain  and 
determine  title  of  100  acres  of  land  situated 
in  said  county,  under  section  2535,  R.  S.  1900, 
by  the  plaintiff  against  the  defendants.  The 
decree  of  the  court  was  for  the  defendants, 
and  the  plaintiff  duly  appealed  the  cause  to 
this  court.' 

-Counsel  for  neither  appellant  nor  respond-- 
^its  have  properly  complied  wifh  rule  No. 
18  (169  S.  W.  Ix)  of  this  court,  requiring 
statements  of  the  case,  etc  Both  have  made 
statements,  but  they  are  so  Imperfect  and 
confusing  that  we  can  scarcely  get  head  or 
tail  of  the  case  therefrom,  and  were  it  not 
for  the  fact  that  we  regret  to  dispose  of  a 
case,  except  upon  its  merits,  we  would  be  Jus- 
tified, to  dismiss  the  appeal  for  failure  to 
comi^  with  said  rule.  But  under  the  cir- 
cumstances we  feel  as  though  we  should  go 
to  the  abstract  of  the  record  and  gather 
therefrom  the  facts,  which  should  constitute 
the  statement  of  the  case. 

The  plaintiff  and  the  defendants,  the  seven 
brothers  of  the  former,  constitute  the  parties 
to  this  suit.  Originally  there  were  other  per- 
sons made  parties  to  the  suit,  but  in  the 
course  of  the  trial  they  dropped  out,  and  as 
tbey  are  not  material  parties  to  this  action, 
we  will  In  the  future  Ignore  them. 

Tbe  snbatastial  facts  of  the  case  aa  we 
gather  them,  are  as  follows: 
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O.  H.  Youngblood  was  the  common  source 
of  title,  who,  according  to  appellant's  testi- 
mony, on  March  20,  1007,  by  general  war- 
ranty deed,  conveyed  the  land  to  E^ma 
Tiede,  the  mother  of  the  appellant  and  re- 
spondents. The  appellant  claims  that  his 
mother  by  deed  conveyed  the  land  in  question 
to  him,  which  was  not  recorded,  but  delivered 
by  the  grantor  to  appellant's  father  for  his 
use  and  benefit  The  date  and  kind  of  deed 
this  was  are  not  shown  by  the  evidence,  nor 
when  it  was  so  delivered.  Subsequently 
thereto,  appellant's  mother  executed  a  second 
deed,  puriwrting  to  convey  the  same  land  to 
his  father,  which  deed  was  duly  recorded, 
which  it  ia  contended  conveyed  the  legal 
title  to  the  land  to  the  father,  but,  in  fact, 
in  trust  for  the  use  and  benefit  of  the  ap- 
pellant, and  that  thereafter  the  father  by 
deed  conveyed  said  land  to  the  appellant, 
and  placed  It  in  the  hands  of  Oscar  B.  Elam 
for  the  appellant,  which  was  not  placed  on 
record.  Subsequently  to  the  execution  of  the 
last  deed  mentioned  the  father  executed  an- 
other deed,  which  was  recorded,  and  pujv 
ported  to  convey  this  land  to  Henry  Tiede, 
one  of  the  respondents.  The  respondent  E2d- 
win  Tiede  claims  to  have  acquired  the  title 
to  the  land  through  mesne  conveyances  from 
Henry  Tiede. 

The  petition  charged  that  appellant's  said 
deeds  were  lost,  destroyed,  or  stolen,  and 
that  respondents  took  the  land  with  notice 
of  those  facts,  but  the  evidence  tending  to 
prove  the  truth  of  those  charges  is  very  weak 
and  unsatisfactory,  as  will  appea;r  more  fuUy 
later  on.  ' 

Appellant's  evidence  tended  to  show  that 
Emma  Tiede,  the  appellant's  mother,  made 
the  statement  that  soon  after  she  acquired 
title  to  the  land  she  by  deed  conveyed  the 
same  to  appellant,  and  the.  deed  was  placed 
in  his  father's  safe  for  the  use  of  the  appel- 
lant; that  at  this  time  the  father  of  appel- 
lant was  worth  between  575,000  and  $100,000, 
and  that  he  had  made  a  partial  distribution 
of  his  estate  among  his  various  children; 
that  the  father  made  statements  to  the  effect 
tliat  appellant  was  the  owner  of  the  land, 
and  that  said  statements  extended  over  a  pe- 
riod of  six  or  seven  years  next  before  the 
death  of  the  mother,  and  for  a  year  after  her 
death;  also  that  the  re^ondents  knew  of 
those  declarations  of  their  father  regarding 
the  title  to  the  land. 

One  of  the  respondents,  Charles  'Rede,  tes- 
tified for  appellant  to  the  effect  that  John 
Tlede,  the  father  of  the  appellant,  and  re- 
spondents, told  him  that  EMwin  Tlede  had 
stolen  from  his  mother,  Emma  Tlede,  .the 
deed  made  by  the  father  conveying  the  land 
to  appellant,  and  that  later  £^ma  1?iede  "ad- 
mitted" to  witness  the  theft  of  the  deed. 

Over  the  objection  of  counsel  for  appellant, 
the  court  admitted  4n  ^evidence  the  yrtil  of 
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John  Tlede;  which  ruling  Is  assigned  as  error. 
The  appellant  was  not  permitted  to  testify  U 
to  the  dellTerjr  of  the  deed  to  bim,  made  by 
his  mother,  and  the  depositing  of  the  same 
in  his  father's  safe,  nor  that  he  saw  the  deed 
and  examined  it  while  It  was  In  his  father's 
safe;  nor  was  appellant  permitted  to  show  by 
his  testimony  that  the  deed  was  delivered  to 
her  for  him.  All  of  those  mUnga  of  tlw 
court  are  assigned  as  error. 

Appellnnt  also  offered  to  show  by  Oscar 
Elam  that  he  had  certain  conversations  with 
Jolin  Tlede  regarding  the  theft  of  the  deed, 
but  the  court  excluded  the  testimony  l)e- 
cause  It  appeared  upon  his  preliminary  ex- 
amination that  he  was  the  attorney  for  Jobn 
Tlede,  and  the  statements  were  confidential 
communications.  This  evidence  and  the 
offer  of  proof  is  too  long  to  state  here,  bnt 
will  be  further  noticed  later  on. 

Appellant's  eridrace  also  tended  to  show 
that  Edwin  Tlede  went  to  Uve  with  his  father 
soon  after  the  death  of  his  mother ;  that  he, 
while  there,  learned  the  combination  of  bis 
father's  safe  and  became  to  some  extent  the 
manager  of  his  father's  business.  The  record 
Is  silent  as  to  tlie  facts  and  circumstances  in- 
ducing Emma  Tlede  to  execute  the  deed  men- 
tioned to  her  husband,  John  Tlede,  and  as  to 
the  consideration,  if  any,  she  received  tor  the 
deed.  It  also  tended  to  show  that  the  deed 
from  Henry  Tlede  to  Edwin  Tlede  was  with- 
out consideration. 

The  evidence  tended  to  show  that  this  land 
was  worth  about  $10,000,  and  that  the  rental 
value  of  thf»  land  was  15  per  acre  per  annum. 
The  record  is  silent  as  to  what  consideration. 
If  any,  Stiner  paid  Henry  Tlede,  for  the  land, 
or  what  Annie  Tlede  paid  Btlner  ther^or. 
The  evidence  also  tended  to  show  that  ESdwin 
Tlede  paid  Henry  about  $2,050  for  the  land, 
and  assumed  the  incumbrances  that  existed 
upon  the  land,  which  was  between  $1,000  and 
$3,000,  the  exact  amoimt  not  made  dear  by 
the  evidence. 

The  respondents'  evidence  tended  to  show 
that: 

Emma  Tlede  was  the  wife  of  John  Tlede. 
She  was  also  the  mother  of  plaintiff,  Martin 
Tlede,  and  of  the  defendants.  On  March  30, 
IOCS,  £hnma  Tiede  conveyed  the  land  to  John 
Tlede,  her  husband,  by  general  warranty 
deed.  She  died  in  January.  1914.  On  Janu- 
ary 13, 1916,  John  Tiede  conveyed  the  land  to 
the  defendant  Henry  Tiede  by  general  war- 


ranty deed.    The  deed  was  delivered  and  re- 


corded, as  was  also  the  deed  made  by  Emma 
Tiede.  | 

John  Tlede  died  on  July  1,  1916.  July  8,  \ 
1916,  Henry  Tlede,  by  general  warranty  deed, ' 
conveyed  the  laud  to  one  Stiner,  who  on  the 
next  day,  July  6,  1910,  conveyed  It  to  Mrs.  | 
Annie  Tiede.  On  August  28,  1917,  Annie' 
Tlede,  by  general  warranty  deed,  conveyed 
the  land  to  Edwin  Tiede,  and  Edwin  Tlede  Is  , 
claiming  nude*  this  deed.    After  aciiuirlnsi 


tltto,  Annie  Tlede  bofrowed  some  money  on 
the  land,  secured  the  payment  of  same  by  deed 
of  trust,  and  this  indebtedness  was  nnpald  at 
the  time  of  the  trial 

John  Tiede  made  two  wills,  which  are  in 
evidence.  The  first  of  these  is  dated  August 
16,  Vdl5,  and  the  other— this  one  being  his 
last  will,  which  was  admitted  to  probate-^ 
was  dated  January  16, 1916.  It  will  be  noted 
that  the  date  of  this  last  will  Is  just  three 
days  after  the  date  of  the  deed  to  Henry 
Tiede.  This  la  significant,  for  the  reason  that 
Oscar  B.  Elam,  attorney  for  plaintiff.  In  his 
examination  as  to  his  qualification  as  a  wit- 
ness, testifies  that  he  wrote  the  last  will,  and 
that  at  the  time  of  the  preparation  of  It  he 
spent  a  day  and  a  night  with  Mr.  Tiede,  and 
that  they  discussed  fully  and  freely  aU  Mr. 
Tiede^  bualaess  afEalra,  and  particularly  the 
disposition  that  he  had  made  of  his  property. 
In  the  first-mentioned  will,  abstracted  on 
pages  15  and  16  of  respondent's  additional  ab- 
stract of  the  record,  he  gives  the  farm  In  con- 
troversy to  his  son,  Henry,  one  of  the  defend- 
ants. This,  as  wiU  be  noted^  was  some  time 
prior  to  the  date  of  the  deed  la^whlch  the 
land  is  conveyed  to  Henry.  In  the 'same  will, 
he  mentions  the  fact  that  he  has  already 
given  his  son  Martin,  the  plaintiff,  a  farm  of 
80  acres  in  Christian  county. 

In  his  last  will,  as  abstracted  on  pages  14 
and  16  of  respondent's  additional  abstract 
of  the  record,  he  assigns  reasons  why  he  does 
not  give  Martin  a  larger  share  of  his  estate. 
In  this  wUL  he  recites  the  making  of  the  deed 
to  Henry,  the  defendant,  by  which  the  land 
in  controversy  Is  given  to  liini.  This  will  was 
the  one  made  just  three  days  after  the  execu- 
tion of  the  deed,  and  Is  the  one  admitted  to 
I  probate.  > 

I  Plaintiff's  claim  rests  upon  the  allegation 
that  at  some  indefinite  date  Emma  Tlede 
deeded  the  land  to  Martin  Tlede,  plaintiff, 
and  delivered  the  deed  to  John  Tlede,  her 
husband  for  Martin.  His  petition  also 
counts  upon  another  alleged  deed,  supposed 
to  have  been  made  by  John  Tiede  to  Martin, 
and  delivered  to  Oscar  B.  Elam  to  be  held  by 
him  until  after  the  grantor's  death,  and  then 
delivered  to  plaintiff.  No  witness  is  pro- 
duced who  ever  saw  either  of  these  deeds. 
No  one  pretends  to  know  who  wrote  either  of 
them.  No  notary  public  testified  that  he 
took  the  acknowledgment  to  any  such  deed  or 
deeds.  One  witness  testified  that  John  Tlede 
said  he  had  given  the  boys  their  farms,  and 
that  the  deeds  were  in  Charley  Purdy's  bank, 
and  that  when  he  was  dead  the  boys  could 
go  there  and  get  them.  Mr.  Charley  Purdy 
was  not  called  as  a  witness,  nor  was  any 
reason  shown  why  he  was  not  called. 

Oscar  B.  Elam,  attorney  for  plaintiff,  of- 
fered himself  as  a  witness,  and  a  question 
arose  as  to  his  competency,  and  the  court  re- 
quired him  to  state  what  he  Intended  to  tes- 
tify tOk  and  heard  it  as  an  Offer.    This  was 
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done  after  flie  coart  had  roled  Chat  Xlam  was 
not  incompetent  fbr  all  purposes.  In  the 
offer  made,  not  a  word  is  said  abont  the  de- 
livery to  him  of  any  deed  made  by  John 
Tlede.  We  think  that  the  witness  would 
have  been  Incompetent  to  testify  to  such 
matters,  but  this  court  has  before  it  his  ofTer, 
and  in  that  offer  no  niientl<m  la  made  ot  the 
delivery  to  him  oC  either  deed  upon  which 
they  seek  to  base  their  claim  of  title. 

The  only  witness  who  testifies  to  any  fact 
that  would  t»id  to  establish  the  ailegatlons 
of  the  petition  that  the  deed  alleged  to  haT« 
been  made  by  John  Tiede  to  Martin,  the 
plaintiff,  was  Charlie  Tiede.  After  testify- 
ing in  the  afternoon,  he  was  excused  and 
another  witness  examined,  and  then  court  ad- 
journed for  supper.  After  supper  he  was  re- 
called, and  on  being  re-examined  by  Mr.  Elam 
he  says  that  his  father  said: 

"I  took  them  down  there  to  my  lawyer,  Oscar 
B.  Elam,  for  safe-keeping,  and  furthermore 
to  be  delivered  after  my  death  correctly." 

What  deeds  he  Is  referring  to  In  this  al- 
leged conversation  is  shown  by  his  prior  ex- 
amination as  shown  on  pages  34  and  35,  ques- 
tions 74  to  79.  His  testimony  there  is  to  the 
effect  that  his  father  in  that  conversation  did 
not  say  wha't  boys  he  referred  to,  nor  what 
deeds  he  referred  to,  nor  what  land  they  con- 
veyed, nor  what  kind  of  deeds  they  were. 
And  this  is  the  nearest  plaintiff  comes  to  get- 
ting the  deed  In  controversy  In  this  lawsuit 
Into  the  hands  of  Mr.  Elam  to  be  delivered 
after  the  death  of  John  Hede. 

This  same  witness,  Charlie  Tiede,  on  Jane 
e,  1916,  wrote  a  letter  to  Henry  Tiede,  offer- 
ing to  give  $4,000  for  the  farm.  On  the  same 
day  his  father,  John  Tiede,  also  wrote,  advis- 
ing Henry  to  sell  to  Charlie.  These  letters 
are  in  evidence.  They  are  shown  on  pages  9 
and  10  of  our  additional  abstract  on  the  rec- 
ord. It  will  be  noted  that  these  letters  are 
written  less  than  a  month  inrior  to  the  death 
of  John  Tiede.  Charlie  was  at  that  time  on 
very  friendly  terms  with  his  father,  and  his 
father  was  at  that  time  about  to  accompany 
him  to  his  home  in  Kansas,  where  be  died. 

After  hearing  all  the  evidence,  and  after 
listening  to  the  arguments,  the  court  found 
the  Issues  in  f&vor  of  the  defendants,  both 
on  plaintiff's  cause  of  action  as  stated  in  his 
petition,  and  on  defendants'  cross-petition  for 
affirmative  relief,  and  entered  Judgment  that 
plaintiff  had  no  Interest  In  the  land,  and  th^t 
the  defendant  Edwin  Tlede  was  the  owner 
thereof. 

Appellant  makes  14  "points  upon  whldi  ap- 
pellant will  insist  in  the  argument,"  and  35 
"joints  and  authorities." 

Oscar  B.  Elam,  of  Springfield,  for  tfi^KlUuit 
Albert  C.  Hayward  and  Alfred  Page,  both 
Vt  Springfield,  for  respondents. 
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WOO0SON,  P.  J.  (after  stating  the  facts 
as  abor^.  [t]  I.  As  before  stated,  counsel 
have  not  complied  with  rale  No.  16,  regarding 
the  statements,  briefs,  etc.,  required  to  be 
made  and  prepared  by  them,  and  for  that  rea- 
son we  will  choose  our  own  manner  as  to  the 
disposition  of  the  case,  as  we  did  in  the  prei>- 
aratlon  of  the  statement  of  the  case,  and 
will  therefore  ignore  the  49  points  presented 
by  counsel  for  appellant  for  the  reversal  of 
the  Judgment  We  are  of  the  (q>lnion  that  the 
finding  of  the  trial  court  was  amply  support- 
ed by  the  evidence  in  the  case,  and  are  unable 
to  see  how  it  could  have  foimd  otherwise  un- 
der the  evidence. 

[2]  II.  We  are  alao  of  the  opinion  that  the 
evidence  was  wholly  insufficient  to  show  the 
execution  or  delivery  of  either  of  the  two 
deeds  mentioned  In  appellant's  petition.  Mr. 
Elam,  who  was  supposed  to  be  the  custodian 
of  the ,  deeds,  or  at  least  one  of  them,  no- 
where testified,  or  offered  to  testify,  that  ne 
even  saw  the  deed  or  deeds.  They  appear  to 
be  of  the  will-o'-the-wisp  character ;  now  you 
Bee  them,  now  you  don't. 

[3, 4]  III.  Under  the  evidence  produced  on 
the  preliminary  examination  of  Mr.  ESam's 
qualification  as  a  witness,  we  think  the  trial 
court  proi>erly  refused  to  permit  him  to  tes- 
tify fully  in  the  case,  but  that  ruling,  if 
erroneous,  seems  not  to  have  worked  injury 
to  app^ant,  because  he  does  not  pretend  to 
have  ever  seen  the  deeds  or  that  he  ever  had 
possession  of  them.  Therefore  his  evidence 
was  practically  without  probative  force. 

[5]  IV.  The  testimony  of  appellant  was  nov 
clear,  cogent,  or  convincing  regarding  the  ex- 
ecution  and  delivery  of  the  deeds  mentioned, 
which  all  the  authorities  require  must  be,  be- 
fore the  court  is  warranted  in  setting  aside  a 
deed  regular  upon  its  face. 

v.  We  have  not  so  far  noticed  the  character 
of  appellant's  evidence,  which  was  wholly 
parole,  consisting  entirely  of  alleged  declara- 
tions made  by  Etema  and  John  Tiede.  All 
such  evidence  should  be  received  with  great 
caution,  and  it  has  little.  If  any,  weight  when 
standing  alone,  uncorroborated  by  more  sub- 
stantial evidence.  Finding  no  error  In  the 
record,  the  Judgment  is  affirmed. 

ELDER,  J.,  concurs  in  result.  ' 
JAMES  T.  BLAIR,  J.,  concurs  in  separate 
opinion,  in  which  GRAVES,  J.,  concurs. 

JAMES  T.  BLAIR,  J.  (concurring).  An  ex- 
amination of  the  record  and  briefs  convinces 
me  that  the  correct  result  is  reached  in  the 
majority  opinion  In  this  case.  The  same  ex- 
amination convinces  me  that  the  statements  of 
counsel  in  their  briefs  are  not  fairly  open  to 
the  sweeping  criticism  made  of  them.  In  view 
of  tiie  fadt  that  this  criticism  is  to  go  iut<r 
the  reports  and  to  the  bar,  and  of  the  faot 
that  I  consider  the  statements  to  be'  in  fair 
compliance  with  the  rule,  I  b^eve  It  to  be 
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Just  to  coansel  to  say  that  I  very  respectfally 
refrain  from  concurrence  In  that  part  of  the 
opinion,  but  concur  In  the  result  reached. 

GRAVES,  J.,  concurs. 


WILLIAMS  V.  KANSAS   CITY   TERMINAL 
RY.  CO.  et  al.     (No.  21491.) 

(Supreme  Court  of  Missouri,  in  Banc. 
May  24,  1921.) 

1.  Courts  ig=»488( I)— Though  oause  was  trans- 
ferred by  Court  of  Appeals  on  ground  bill  of 
exoeptlons  was  not  property  authenticated, 
corrected  abstract  may  be  filed. 

Where  the  judges  of  the  Court  of  Appeals 
disagreed  as  to  whether  what  purported  to  be 
a  bill  of  exceptions  in  appellee's  abstract  of  the 
record  was  properly  authenticated,  and  the  case 
was  transferred  to  the  Supreme  (3ourt,  the  Su- 
preme Court  has  jurisdiction  just  as  if  the  case 
had  come  by  appeal  from  the  nisi  prius  court, 
and  the  appellants  may  within  due  time  file  a 
corrected  abstract,  thus  eliminating  all  ques- 
tions of  the  insufficiency  of  the  original. 

2.  Carriers  «=»286(4)— Ordinary  care  required 
of  carrier  as  to  steps  In  station. 

Notwithstanding  the  high  standard  of  care 
required  of  a  carrier  as  to  passengers  during 
the  course  of  their  transportation  and  When 
entering  or  leaving  the  vehicle,  the  carrier  is 
under  no  greater  duty  to  maintain  its  station 
building  than  is  the  owner  of  buildings  used 
for  ordinary  business  purposes,  and  so  a  rail- 
road company  owes  only  duty  of  ordinary  care 
to  maintain  steps  in  station,  giving  access  to 
trains  in  a  reasonably  safe  condition. 

3.  Carriers  ®=>286(4)  —  Railroad  company, 
which  equipped  station  steps  with  safety 
tread,  not  responsible  for  accidents  to  pas- 
sengers. 

Where  a  defendant  equipped  steps  in  a  sta- 
tion giving  access  to  trains  with  safety  tread, 
which  was  supposed  to  afford  a  firm  footing 
even  though  wet,  a  passenger,  who  slipped  on 
a  step  which  had  become  wet  presumably  from 
the  wet  or  muddy  shoes  and  dripping  umbrellas 
of  the  preceding  passengers,  cannot  recover 
from  defendant;  it  having  exercised  ordinary 
care. 

James  T.  Blair,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Clarence  A.  Bumey,  Judge. 

Action  by  Viola  L.  Williams  against  the 
Kansas  City  Terminal  Railway  Company  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal,  the  case  being  affirmed  and 
certifled  by  the  Kansas  City  Court  of  Appeals 
to  the  Supreme  Court  (223  S.  W.  132).  Judg- 
ment reversed. 

Warner,  Dean,  Langworthy,  Thcmison  & 
Williams,  S.  W.  Sawyer,  and  John  H.  Lath- 
rop,  all  of  Kansas  City,  for  appellants. 


John  T.  Mathls  and  McVey  *  Fi«et,  all 
of  Kansas  City,  for  respondent. 

RAGLAND,  O.  Plaintiff  sues  to  recover 
for  Injuries  received  from  a  fall  on  a  stair- 
way leading  from  the  waiting  room,  in  the 
Unicoi  Station  at  Kansas  City,  down  to  a 
platform  from  which  passengers  enter  trains. 

Plaintiff  was  at  the  time  a  passenger,  and 
was  on  her  way  to  a  train.  Her  action  Is 
based  on  the  alleged  negligence  of  defendants 
in  permitting  the  stairway  at  the  time  to  be 
in  an  unsafe  and  dangerous  condition.  The- 
petition  charges  the  negligence  in  the  follow- 
ing language: 

"By  reason  of  the  negligence  and  careless- 
ness of  said  defendants,  their  agents  and  serv- 
ants, in  maintaining  said  steps  and  stairway 
•  •  *  in  a  slippery,  dangerous,  and  defective 
condition,  plaintiff  slipped  on  said  steps  and 
stairway  and  fell  against  the  banister  and  steps 
of  said  stairway,  thereby  injuring  said  plaintiff, 
as  more  particulariy  set  out  herein;  that  said 
defendants  by  the  exercise  of  ordinary  care 
knew,  or  could  have  known,  of  the  dangerous 
and  slippery  condition  of  said  steps." 

One  of  the  defendants  answered  with  a 
general  denial  and  a  plea  of  contributory 
negligence;  the  other,  with  a  general  denial 
only. 

From  express  and  Implied  admissions,  the  , 
following  facts  appeared  on  the  trial:  The 
Union  Station  at  Kansas  City  Is  so  construct- 
ed that  there  are  no  entrances  from  the  street 
on  the  track  level.  The  only  way  for  pas- 
sengers to  get  to  the  trains  Is  to  come  into 
the  station  from  the  street,  pass  through  a 
large  lobby,  thence  into  the  main  waiting 
room,  and  from  thence  down  one  of  a  num- 
ber of  stairways  leading  to  the  platforms  on 
the  train  level.  From  the  street  entrance  In- 
to the  station  to  the  place  where  plaintiff  fell 
Is  from  300  to  400  feet.  The  stairways  are 
not  tn  continuous  use;  each  serves  as  a 
means  of  Ingress  and  egress  only  for  passen- 
gers going  to  and  coming  from  certain  trains; 
hence,  as  to  any  one  of  them,  there  may  l>e 
long  intervals  of  nonuse.  They  are  so  in- 
closed as  not  to  be  exposed  to  the  weather; 
and  the  train  platforms  are  also  under  roof. 
The  stairway  on  which  plaintiff  fell  was  con- 
structed of  concrete  and  iron.  There  were 
two  landings;  the  flight  from  the  second  one 
to  the  bottom  was  14  steps.  The  width  of  the 
stairway  was  not  shown,  nor  were  the  dimen- 
sions of  the  steps.  It  appears,  however,  that 
there  was  a  banister  on  each  side,  and  the 
steps  were  equipped  with  a  safety  tread. 
The  tread  was  a  corrugated  steel  and  lead 
plate,  which  covered  the  entire  surface  of  the 
step.  The  ridges,  which  extended  lengthwise 
the  plate  paralleling  the  steps,  consisted  ot 
steel  channels  fllled  with  lead,  the  lead  com- 
ing up  to  or  a  little  above  the  sides  of  the 
channels.    The  lead.  It  was  said,  bad  an  ad- 
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heslye  gnality,  which  la  not  affected  by  the 
lead  becoming  wet. 

According  to  plaintiff's  te8tinA>ny,  she  went 
to  the  Union  Station  In  the  afternoon  of  De- 
ceml>er  31,  1916,  to  take  a  Bnrlingtcm  train 
for  Palmyra,  Mo.,  dne  to  leave  at  6 :20  p.  m. 
She  procnred  a  ticket,  went  to  the  waiting 
room,  sat  down,  and  waited  for  the  gate  to 
be  opened.  There  was  a  crowd  at  the  gate 
through  which  she  would  have  to  pass  to  go 
to  her  train.  After  about  five  minutes  the 
gate  was  opened,  and  the  crowd  began  to  go 
through.  When  she  got  to  the  gate  an  usher 
took  her  suit  case  and  told  her  to  follow  him. 
She  was  carrying  a  baby,  an  umbrella,  and 
handbag.  As  she  was  starting  down  the  last 
flight  of  steps  her  right  foot  slipped.  Just 
as  she  put  her  weight  on  her  right  foot,  In 
taking  a  step,  it  slipped  sideways  to  the  left 
along  and  parallel  with  the  step.  In  trying 
to  regain  her  equilibrium,  she  canght  bet 
left  foot,  pulling  the  heel  off  of  the  shoe  and 
fell,  on  her  back  and  side,  about  four  steps. 
The  fall  caused  her  painful  injuries.  The 
step  on  which  her  foot  slipped  was  wet: 
practically  all  of  the  steps  were  wet.  In  her 
language: 

"They  were  wet,  and  you  could  see  the  tracks 
of  people,  mud  tracks  I  think,  you  could  see 
the  tracks  plain,  and  they  were  wet." 

It  was  a  drizzly,  rainy  day,  had  been  rain- 
ing all  day.  Her  own  testimony  was  all  the 
evidence  offered  by  plaintiff  with  reference  to 
the  condition  of  the  steps.  For  defendants 
the  station  master  and  his  assistant  both  tes- 
tified that  the  steps  were  neither  wet  nor 
muddy. 

At  the  dose  of  the  plalntifTs  case  In  chief, 
and  again  when  all  the  evidence  was  in,  each 
of  the  defendants  asked  a  peremptory  In- 
struction, directing  a  verdict  in  Its  behalf. 
Tbese  were  refused.  At  the  Instance  of  the 
plaintiff  the  jury  were  instructed  that,  if  they 
found  that  the  step  on  which  plaintiff  slipped 
was  wet  and  slippery,  and  thereby  rendered 
unsafe  for  persons  walking  thereon,  that  such 
condition  caused  plaintiff  to  fall  -and  sustain 
Injury,  and  that  defendants  knew  of  said 
condition,  or  by  the  exercise  of  a  liigh  degree 
of  care  could  have  known  ot  the  same.  In 
time  to  have  removed  it  and  made  the  step 
safe  before  plaintiff  fell,  they  should  return 
a  verdict  for  her.  They  were  further  in- 
structed, in  effect,  that  plaintiff  was  a  pas- 
senger, and  that  the  defendants  owed  passen- 
gers the  highest  practicable  degree  of  care  of 
a  very  prudent  person  engaged  in  like  busi- 
ness to  prevent  injury  to  such  passengers 
while  upon  the  premises  and  under  the  care 
of  defendants. 

The  Jury  found  for  plaintiff,  assessing  her 
damages  at  flOO,  and  Judgment  was  rendered 
accordingly.  Defendants  appealed  to  the 
Kansas  City  Court  of  Appeals.  The  decision 
of  that  court  on  the  appeal  was  deemed  by 
one  of  the  Judges  to  be  in  conflict  with  deci- 


sions of  tills  court,  and  the  cause  was  traos- 
ferred  here  in  conformity  with  the  oonstltn- 
tlonal  mandate. 

That  the  trial  court  should  have  directed 
a  verdict  in  their  favor  is  the  principal  con- 
tention of  appellants. 

[11  1.  The  Judges  of  the  Court  of  Appeals 
disagreed  as  to  whether  what  purported  to 
be  the  bill  of  exceptions  in  appellants'  ab- 
stract of  the  record,  flled  in  that  court,  was 
properly  authenticated.  The  majority  opin- 
ion held  that  it  was  not  and  on  the  record 
proper  affirmed  the  Judgment  of  the  trial 
court  223  S.  W.  132.  After  the  cause  was 
transferred,  appellants  in  due  time  flled  in 
this  court  an  abstract  of  the  record,  which 
wholly  eliminates  the  question  that  vexed  the 
members  of  the  Court  of  Appeals.  Our  ruling 
on  the  questions  presented  by  the  record  now 
before  us  can  have  no  bearing  upon  the  con- 
flict of  decision,  thought  to  have  arisen, 
which  was  the  basis  of  the  order  transferring 
the  case.  Our  Jurisdiction,  however,  is  not 
dependent  upon  the  existence  of  a  conflict 
of  decision.  The  certification  by  the  Conrt  of 
Appeals,  on  the  ground,  within  the  time,  and 
in  the  manner  specified  by  the  Constitution, 
confers  upon  us  the  Jurisdiction  to  hear  and 
determine  the  cause.  Just  as  if  it  had  come  to 
us  by  api>eal  from  the  nisi  prius  court.  And 
appellants  were  within  their  rights  in  filing 
an  abstract  of  the  record  here,  just  as  though 
the  case  had  reached  our  docket  "by  ordinary 
appellate  process."  Epstein  v.  Railroad,  250 
Mo.  1,  17,  166  S.  W.  699,  703  (48  I*  R.  A.  [N. 
S.]  394,  Ann.  Gas.  1915A,  423);  Bnsslere's 
Adm'r  v.  Sayman,  257  Mo.  303,  307,  166  S.  W. 
796;  Hayes  v.  Sheffield,  221  S.  W.  705,  706. 

2.  Neither  appellant  suggests  that.  If  it  be 
held  that  there  was  negligence  as  charged  In 
the  petition,  it  is  any  less  cnlpable  than  its 
codefendant.  They  make  a  common  defense. 
We  shall  accordingly  consider  the  question  of 
their  liability  as  though  each  owed  the  plain- 
tiff the  same  duty  with  respect  to  the  mainte- 
nance of  the  stairway  on  which  she  felL 

To  determine  whetiier  defendants  were  neg- 
ligent as  charged,  it  is  necessary  to  consider : 
First,  what  the  duty  was  that  they  owed  the 
plaintiff  with  reference  to  the  stairway  in 
question;  and,  second,  whether  they  failed  to 
perform  that  duty. 

[2]  (1)  At  the  time  she  received  the  Injury, 
of  which  she  complains,  plaintiff  was  a  pas- 
senger, and  as  such  under  the  care  and  pro- 
tection of  the  defendants.  The  tritd  court 
held,  and  so  instructed  the  Jury,  that  the  de- 
fendants owed  her  the  highest  practicable  de- 
gree of  care  of  a  very  prudent  person  en- 
gaged In  like  business  to  prevent  injury  to 
her  while  upon  their  premises.  We  think  the 
court  was  in  error.  The  degree  of  care  bound 
to  be  exercised  by  carriers,  as  well  as  by  all 
other  persons,  Is  one  commensurate  with  the 
dangers  incident  to  the  enterprise  in  which 
they  are  engaged.  Accordingly,  a  high  stand- 
ard of  care  is  required  of  the  carrier  as  to 
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paseengen  during  the  course  of  their  trans- 
portation, and  when  they  are  entering  or 
leaving  the  vehicle  of  carriage.  Tills  Is  so  be- 
cause the  safety  and  lives  of  the  passengers 
rest  entirely  in  the  carrier's  hands,  the  pas- 
sengers having  no  control  whatever  over  the 
dangerous  instmmentaUties  employed  In  their 
transportation.  But  there  is  no  reason  why 
the  carrier,  generally  speaking,  should  be  held 
to  a  higher  degree  of  care  in  maintaining  its 
station  buildings  than  that  to  which  the  own- 
er of  buildings  used  for  ordinary  business 
purposes  Is  held.  Station  buildings  In  them- 
selves neither  require  the  employment  of  dan- 
gerous agencies  nor  possess  unusual  elements 
of  danger.  Persons  using  the  stairway  In 
question  could  not  by  any  chance  have  come 
Into  contact  with  the  dangerous  instrumental- 
ities made  use  of  by  defendants  In  their  busi- 
ness as  carriers ;  such  persons  were  not  buI>- 
ject  to  any  greater  danger  than  Is  commonly 
encountered  in  going  down  the  steps  of  the 
ordinary  public  building.  There  can  be  no 
valid  reason,  therefore,  for  holding  that  the 
defendants  owed  plaintiff  any  higher  duty 
than  that  of  exercising  ordinary  care  to  main- 
tain the  steps  In  a  reasonably  safe  condition. 
Joyce  V.  Railroad,  219  Mo.  344,  372,  118  S. 
W.  21;  4  EUiott  on  Railroads  (2d  Ed.)  §  1590. 

[S]  (2)  The  petition  alleges  that  the  step  on 
which  plaintiff  fell  was  unsafe  because  it  was 
"slippery."  She  offered  no  evidence  tending 
to  show  that  the  sUpperiness  arose  from  the 
material  of  which  the  step  was  constructed, 
or  from  the  manner  in  which  It  was  construct- 
ed, or  from  Its  having  become  worn  or  out 
of  repair.  All  the  evidence  she  Introduced  as 
to  the  condition  of  the  step  was  her  testimony 
that  the  step  was  wet,  that  she  could  see  the 
tracks  of  people — ^mud  tracks,  she  thought — 
but  she  could  see  thenf  plainly,  and  they  were 
wet.  The  question  submitted  to  the  jury,  at 
her  Instance,  with  reference  to  the  step,  was 
whether  It  was  'Vet  and  slippery."  It  is  tiot 
her  contention  that  she  stepped  on  a  piece  of 
mud  and  slipped,  but  that  she  slipped  because 
the  step  was  wet. 

There  was  no  direct  evidence  as  to  what 
caused  the  step  to  be  wet  or  as  to  whether 
defendants  had  any  knowledge  of  such  condi- 
ticn  prior  to  plaliitifTs  fall.  And  no  evidence 
at  all  as  to  how  long  the  step  had  been  wet 
.  The  stairway  was  Inclosed  and  under  roof; 
hence  not  exposed  to  the  weather.  However, 
it  had  been  raining  all  day,  and  the  Inference 
Is  that  the  water  on  the  step  came  from  the 
wet  footwear  and  dripping  raincoats  and  um- 
brellas of  persons  who  had  gone  down  the 
stairway  before  the  plaintiff.  If  the  steps  be- 
came wet  in  this  manner,  they  must  have 
done  so  many  times  before  under  like  circum- 
stances, and  their  condition  at  the  time  of 
plaintiff's  fall  must  therefore  reasonably  have 
been  anticipated  by  defendants'  agents.  But, 
even  so,  what  is  it  that  It  was  Incumbent  up- 
on them  to  do?    Respondent's  counsel  suggest 


that  they  sbonld  have  used  a  mop  or  sand. 
Had  plaintiff  been  the  first  to  go  down  the 
steps  after  the  gate  was  opened  she  would  no 
doubt  bare  found  them  dry,  but  at  least  a 
part  of  the  crowd  immediately  preceded  her. 
The  only  way  defendants  could  have  made 
the  steps  dry  by  the  use  of  mops  for  all  of 
their  passengers  would  have  been  to  have 
admitted  but  one  at  a  time  through  the  gate, 
and  then  followed  him  all  the  way  down, 
mopping  the  steps  after  him.  The  use  of 
sand  would  have  made  the  stairway  unsight- 
ly, and  It  is  not  at  all  certain  that  It  would 
have  been  any  more  efficacious  in  preventing 
plaintiff  from  slipping  than  the  safety  tread. 
But  whether  it  would  or  not  is  not  decisive 
of  the  question  under  consideration.  Defend- 
ants were  not  Insurers  against  all  hazard 
arising  from  the  use  of  the  steps;  they  were 
not  bound  to  make  them  absolutely  safe.  By 
equipping  them  vrith  a  safety  tread  of  stand- 
ard construction,  defendant  did  all,  under 
the  circumstances  shown  by  the  evidence, 
that  the  exercise  of  ordinary  care  required,  in 
order  to  make  the  steps  reasonably  safe  from 
the  danger  of  slipping  upon  them.  We  hold 
as  a  matter  of  law  that  plaintiff  failed  to 
make  a  case  entitling  her  to  go  to  the  Jury. 
The  Judgment  of  the  trial  court  Is  reversed. 

SMALIJ,  C  concurs. 
BROWN,  C  not  sitting. 

In  Banc. 

All  concur,  except  JAMES  T.  BI/AIR,  J., 
who  dissents  because  he  thinks  the  caose 
should  be  remanded. 


LACKEY  V.  UNITED  RY8.  CO.    (No.  21691.) 

(Supreme  Ooort  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

1.  Street  railroads  €=»98(7)— PedMtrlan  golns 
In  front  of  street  oar  negligent. 

A  pedestrian  about  to  go  upon  a  street 
railroad  track  owes  a  duty  to  himself  to  look 
and  listen,  and,  if  he  goes  upon  the  track  in 
front  of  an  approaching  car  when  the  exercise 
of  ordinary  care  would  prevent  injury,  he 
cannot  recover  for  such  injury. 

2.  Street  railroads  «=>II2(3)— Presnmptlon  of 
oare  Inapplicable  where  facts  appear. 

The  rale  that  one  Injured  or  killed  in  goiiiK 
upon  a  track  in  front  of  an  approaching  street 
car  is  presumed  to  have  exercised  ordinary 
care,  in  the  absence  of  evidence  to  the  con- 
trary, is  inapplicable  where  the  facts  appear 
as  to  how  the  collision  happened. 

3.  Street  railroads  <e=398 (1 2)— Contributory 
negligenee  of  pedestrian  Juni|ilng  oa  foMlor 
held  not  shown. 

Evidence  that  n  pedestrian  at  a  etoasitxg 
who  was  seen  to  step  oS  the  sidewalk  and 
walk    slowly    across   looking   down    was   next 
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seen  on  the  aecond  of  the  two  parallel  tracks 
not  more  than  20  feet  in  front  of  an  approach- 
ing street  car  which  was  exceeding  the  speed 
limit,  and  failed  to  make  the  required  stop  at 
the  intersection,  and  that,  being  confused  on 
the  sudden  discovery  of  the  car,  he  started 
back  and  then  jumped  for  the  fender  to  save 
himself,  A«2d  not  to  show  conclusively  that  he 
was  guilty  of  contributory  negligence. 

4.   Street      railroads     «=398(7)  —  Pedestrian 

orossing  tracks    may    assume   oar  will    run 

within  speed  limit  and  stop  at  Intersection. 

A  pedestrian  crossing  street  car  tracks  at 

an  intersection  has  a  right  to  assume  that  an 

approaching  car  is  traveling  within  the  speed 

limit,  and  that  it  will  stop  at  the  intersection 

as  the  statute  re<inire8,  and  he  may  act  on  that 

assumption  nnless  he  has  knowledge  to  the  con- 

trary. 

9.  Street  railroads  «=>93(4)— Motorman  may 
assume  pedestrian  will  not  step  In  front  of 
oar. 
A  motorman,  if  he  sees  a  pedestrian  ap- 
proaching  the  track,  has  a  right  to   assume, 
until  a  different  intention  is  apparent,  that  he 
will   use   due  care   for  himself,  and  will   not 
step  in  front  of  the  car. 

6.  Street  railroads  «=»  1 03  (2)— Motorman  not 
negligent  In  falling  to  observe  last  chance 
rule  until  pedestrian  is  in  danger. 

A  motorman  is  not  negligent  in  failing  to 
observe  the  last  chance  rule  at  any  particular 
period  until  a  pedestrian  crossing  the  track  is 
in  danger  or  apparently  going  Into  danger. 

7.  Trial  «=»252(g)— Error  to  submit  question 
whether  car  could  have  been  stopped  In  time 
to  avoid  hitting  pedestrian  where  no  evidence 
as  to  when  he  stepped  onto  traok. 

It  is  error  to  snbnut  the  question  as  to 
whether  a  street  car  injuring  a  pedestrian 
eenld  have  been  stopped  or  checked  sufficiently 
to  avoid  injuring  him,  in  the  absence  of  a 
showing  that  at  some  particular  time  before 
the  Immediate  contact  he  was  going  into  dan- 
ger and  was  oblivious  of  his  peril,  so  that  the 
motorman  could  have  seen  him  in  time  to  act. 

8.  Death  $=>78— Entire  recovery  penal. 

Under  Rev.  St  1919,  $  4217,  allowing  a  re- 
covery of  not  less  than  ?2,000  nor  more  than 
$10,000  for  death  from  injuries  by  ears,  there 
is  no  error  In  permitting  a  recovery  for  the 
fall  amount,  though  there  is  no  pleading  or 
proof  of  pecuniary  loss;  the  statute  being 
penal  as  to  the  entire  amount  recoverable. 

9.  Death  «=357— Aggravating  oiroumstanoe*  !■• 
creasing  penal  recovery  mutt  be  pleaded. 

The  rule  of  pleading,  under  Rev.  St.  1919, 
I  1220,  that  every  fact  constituting  a  cause  of 
action  be  stated,  applies  to  the  penal  recov- 
ery for  death  under  section  4217,  requiring  the 
Jnry  to  exercise  discretion  in  fixing  the  amount, 
and  aggravating  circumstances  increasing  the 
recovery  are  not  admissible  In  evidence  un- 
less pleaded,  although  plaintiff  alleges  she  was 
the  wife  of  deceased. 

10.  Negligence  «=»  140— Form  of  instruction  oe 
proximate  cause  of  Injury. 

Negligence  not  being  actionable  unless  it 
prodtif-es  an  injury,  an  instruction  authorizing 


recovery  mast  require  a  finding  that  the  negli- 
gence complained  of  was  the  proximate  cause 
of  the  injury,  and,  where  the  jury  is  required 
to  find  facts  from  which  the  necessary  infer- 
ence follows  that  the  negligence  was  the  cause 
of  the  injury,  it  is  sufficient 

11.  Street  railroads  «=»!  18(16)— Instruction 
held  erroneous  as  not  requiring  finding  of 
proximate  cause  of  Injury. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  an  instruction  that,  if 
the  car  was  being  run  at  a  speed  greater  than . 
15  miles  an  hour,  and  the  deceased  was  exer- 
cising ordinary  care  for  his  own  safety,  de- 
fendant would  be  liable,  was  erroneous  as  not 
requiring  a  finding  of  specific  and  definite 
facts,  from  which  an  inference  necessarily  fol- 
lowed that  the  negligence  was  the  cause  of 
the  injury. 

12.  Trial  <9=>228( I)— Instruction  in  alternative 
held  erroneous. 

An  instruction  authorizing  a  verdict  for 
plaintiff  on  account  of  the  excessive  speed  of 
the  car  and  also  under  the  humanitarian  rule 
held  erroneous  as  in  the  alternative. 

13.  Street  railroads  «=>l  1 1  (2)— Vigilant  watch 
ordinance  not  pleaded  held  inadmissible. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  the  admission  of  the 
vigilant  watch  ordinance  (Itev.  Code  City  of 
St.  Louis,  {  2380)  was  error;  it  not  having 
been  pleaded  as  a  ground  of  recovery. 

14.  Street  railroads  «=»lll(2)— Stop  ordi- 
nance, though  not  plettded^  held  admissible  to 
rebut  evidence  of  ooatrlbntory  negligence. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  ordinance  (Rev.  Code 
City  of  St  Louis,  |  2386)  requiring  cars  to 
stop  on  the  near  side  of  the  street  on  signal 
was  admissible,  though  not  pleaded,  to  rebut 
defendant's  evidence  of  contributory  negligence. 

Higbee,  P.  J.,  dissenting  in  part. 

Appeal  from  St  Louis  Circuit  Court;  3. 
Hugo  Olimm,  Judge. 

Action  by  Ruby  Lackey  against  the  United 
Railways  Company  of  St.  Louis.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Charles  W.  Bates,  T.  B.  Francis,  and  Albert 
D.  Nortonl,  all  of  St  Louis,  for  appellant 

W.  H.  Douglass,  of  St.  Louis,  for  re- 
spondent. 

WBITE,  C.  The  apiieal  In  this  case  Is 
from  a  Judgement  in  favor  of  the  plaintiff,  re- 
covered on  account  of  the  death  of  the  plain- 
tiff's husband,  John  W.  Lackey,  caused  by 
the  alleged  negligence  of  the  defendant. 

Lackey,  while  a  pedestrian  on  the  street, 
was  struck  and  killed  by  a  street  car  of  the 
defendant  July  23,  1918.  At  that  time  the 
defendant  operated  two  parallel  street  rail- 
way tracks,  called  the  Hodiamont  tracks, 
along  its  private  right  of  way  across  Ply- 
mouth avenue.  Plymouth  avenue  at  the  point 
of  Intersection  ran  east  and  west  and  was 
46  feet  wide.    The  right  of  way  was  about  22 
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feet  wide.  l%e  street  car  tracks  at  that 
point  were  each  5  feet  wide  with  a  space  of 
4^  feet  between  them.  Along  that  space 
wns  a  ditch  3l^  feet  wide  and  18  Inches  deep. 
North-bound  cars  ran  on  the  east  track,  and 
south-bound  cars  ran  on  the  west  track.  A 
drug  store  stood  at  the  northwest  comer  of 
Plymouth  avenue  and  the  right  of  way.  A 
granitoid  walk  or  landing  was  on  the  east 
side  of  the  drug  store  where  passengers 
boarded  and  alighted  from  cars  running 
south.  This  sidewalk  was  about  40  feet  long, 
and  at  the  front  was  against  the  drug  store 
and  extended  8  feet  4  inches  toward  tbei 
track,  with  a  space  of  20  inches  between  the 
edge  of  the  walk  and  the  west  rail  of  the 
west  track.  On  the  southeast  comer  of  Ply- 
mouth avenue  and  the  right  of  way  was  like- 
wise a  granitoid  walk  3^  or  4  feet  wide,  ex- 
tending along  the  track  southward  from 
Plymouth  avenue  about  75  feet,  where  cars 
going  north  regularly  discharged  and  received 
passengers.  The  following  sketch  shows  ap- 
proximately the  position  of  the  street,  the  car 
tracks,  and  surrounding  objects: 
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On  the  day  mentioned  John  W.  Lackey, 
husband  of  the  plaintiff,  was  seen  on  the 
walk  alongside  the  drug  store.  He  was  seen 
to  step  down  from  the  walk  into  the  20-lnch 
space  between  that  and  the  west  rail  of  the 


south-bound  track,  or  upon  that  rail,  l^iia 
was  at  a  point  8  or  10  feet  north  of  the  north 
line  of  Plymouth  avenue.  He  was  not  seen 
any  more  by  any  witness  who  testified  un- 
til the  instant  before  he  was  struck  by  a  car 
running  north  on  the  east  track;  he  was  then 
at  a  point  where  the  sidewalk  crosses  that 
track,  about  20  feet  from  where  he  was  first 
seen. 

Three  witnesses  for  the  plaintiff  testified 
to  seeing  the  Incidents  preceding  and  at  the 
moment  of  the  collision.  Two  of  these  wit- 
nesses, Hadley  and  Cahill,  were  diagonally 
across  the  street  at  the  southeast  comer  of 
Plymouth  and  the  right  of  way  on  the  grani- 
toid walk  where  passengers  were  received 
upon  cars  running  nwth;  the  third  was  Katie 
Self,  sitting  on  the  east  end  ot  her  porch  on 
the  north  side  of  Plymouth  avenue  and  east 
of  the  track.  Referring  to  the  idat  which  we 
have  made  for  convenience,  "a"  represents 
the  point  where  Lackey  was  seen  to  step 
down  off  the  walk  by  the  drug  store  at  a 
point  8  or  10  feet  north  of  the  north  line  of 
Plymouth  avenue;  "b"  is  the  point  on  the 
north-bound  track  where  he  was  struck ;  his 
body  was  found  at  point  "c"  between  the 
two  tracks  about  25  feet  north  of  where  he 
was  struck ;  "d"  is  the  point  where  two  wit- 
nesses, Don  Hadley  and  John  Cahill,  were 
standing  when  Hadley  saw  Lackey  step  oS 
the  walk  at  point  "a";  "e"  is  the  point  on 
the  porch  of  the  house  east  of  the  track  where 
Kiltie  Self  was  sitting  and  saw  the  collision; 
"f"  is  the  point  where  Hadley  was  at  the 
moment  of  collision;  "g"  is  the  point  where 
Cahill  was  at  the  instant  of  collision. 

The  only  person  who  saw  Lackey  at  the 
point  "a"  was  Hadley.    He  was  then  at  point 
"d,"  talking  to  Cahill,  and  waiting  for  a  car 
to  go  north.     The  moment  he  saw  Iiackey 
step  down  from  the  sidewalk  at  point  "a," 
witness  looked  south  and  saw  a  car  coming 
from  that  direction  about  150  feet  away.    He 
signaled  that  car  to  stop  for  him,  turned,  and 
walked   rapidly   south    along  the   granitoid 
walk  about  20  feet,  and  didn't  see  Lackey  any 
more  until  after  he  was  struck.    The  car  did 
not  Btop  at  his  signal,  but  passed  on,  struck 
Lackey,  and  stopped  with  the  rear  end  of 
the  car  about  36  feet  north  of  Plymouth  ave- 
nue.   Lackey  at  that  time  was  lying  between 
the  two  tracks  in  the  ditch,  about  30  feet 
north  of  Plymouth  avenue.   The  car  was  run- 
ning at  a  very  high  rate  of  speed  about  30 
or  35  miles  an  hour.    Cars  going  north  on 
that  track  usually  stop  with  the  rear  end 
about  40  feet  south  of  Plymouth  avenue  and 
the  front  end  about  at  the  property  line. 
Witness  expected  the  car  to  stop  at  that 
point.    It  was  about  8:30  in  the  evening  of 
July  23d,  and  light  enough  for  anybody   to 
see.    The  car  coming  from  the  south  could 
have  been  seen  at  a  considerable  distance  by 
any  one  looking.    The  witness  was  cross-ex- 
amined at  length.    He  repeated  several  tlmea 
that  at  the  time  he  saw  Lackey  the  latter 
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was  In  the  act  of  stepping  off  the  sidewalk 
alongside  tbe  drug  store  8  or  10  feet  north 
of  the  sidewalk  on  Plymouth  avenue.  He 
said  Lackey  was  walking  slowly,  looking 
down  to  see  where  to  put  his  feet.  At  the 
point  where  he  was  Lackey  could  not  con- 
veniently have  crossed  the  ditch  between  the 
tracks,  but  would  have  had  to  walk  south  8 
or  10  feet  to  the  sidewalk  on  Plymouth  ave- 
nue and  cross  the  tracks  on  that  sidewallc 
John  Cahlll  testified  that  he  Intended  to 
board  a  south-bound  car  which  regularly 
would  stop  at  tfie  granitoid  walk  beside  the 
drug  store.  He  stopped  at  the  point  "d"  on 
tbe  southeast  comer  for  a  few  minutes,  talk- 
ing with  Mr.  Hadley.  It  was  his  intention 
then  to  cross  diagonally  to  the  corner  where 
be  should  take  the  next  car  going  south.  He 
did  not  see  Lackey  at  that  time.  He  saw  the 
car  Hadley  intended  to  take  coming  from  the 
south,  about  150  feet  away,  and  started  to 
run  diagonally  across  ahead  of  it  He  cros»- 
ed  the  north-bound  track  and  had  got  about 
to  the  middle  of  Plymouth  avenue  on  the 
south-boimd  track  when  he  saw  the  car  com- 
ing north  was  not  going  to  stop  for  Hadley. 
His  testimony  then  continued  as  follows: 

"Q.  Now,  when  you  started  from  the  south- 
east  comer  across  there,  how  far  was  tbe  car 
south  of  you  then  that  Mr.  Hadley  wanted  to 
get  on,  do  you  know?    A.  AlMint  150  feet. 

"Q.  Did  you  see  the  car  any  more  after  that? 
A.  Not  ontil  I  got  in  the  middle  of  the  south- 
bound track;  then  I  heard  him  ringing  the 
gong,  and  I  turned  around,  and  I  seen  he  was 
going  to  pass  Mr.  Hadley  np.  I  looked  back 
and  seen  Mr.  Hadley  standing  there;  be  was 
waving  tbe  paper  for  him  to  stop  the  car;  I 
seen  him  ringing  the  bell  and  kept  ringing,  and 
I  seen  he  wag  going  to  pass  him  up,  and  I 
stood  in  the  middle  of  the  south-bound  track, 
and  as  be  got  in  the  middle  of  Plymouth  avenue 
he  started  to  ring  the  bell  again;  and  I  seen 
Mr.  Lackey  abont  tbe  middle  of  the  car  track. 
He  started  to  step  back.  He  seen  he  was  too 
late,  and  he  Jumped  up  in  tbe  air,  like  to 
jump  on  the  fender  to  save  himself,  and  tbe 
car  struck  him  and  knocked  him  in  tbo  middle 
of  the  ditch.  He  landed  on  bis  feet,  his  face 
turned  south.  His  head  bit  the  car  track,  and 
his  head  lay  on  tbe  car  tracks,  and  tbe  rear 
guard  on  tbe  hind  trucks  struck  liis  face  and 
knocked  him  in  the  ditch.    *    *    * 

"Q.  Now,  where  were  you  then?  A.  Stand- 
ing in  the  middle  of  tbe  south-bound  track. 

"Q.  Where  were  you  in  Plymouth  avenue,  to 
the  north  side  or  in  the  middle,  or  to  the  south 
side?    A.  Right  in  th«  middle  of  Plymouth." 

The  witness  testified  that  tbe  car  was  run- 
ning at  a  very  high  rate  of  speed,  about  35 
or  40  miles  an  hour;  that  the  bell  of  the  car 
was  ringing  when  it  arrived  about  60  feet 
south  of  Plymouth  avenue,  and  the  motorman 
commenced  ringing  again  loudly  about  the 
time  be  reached  the  middle  of  Plymouth  ave- 
nue. He  rang  the  bell  hard  and  "hollered 
'Look  out  I'"  He  said,  further,  tbe  car  did 
not  make  much  noise  mnning  on  the  right 
of  way  because  it  was  not  on  a  granitoid 


foundation.  On  cross-examination  be  said 
he  would  Judge  that  lAckey  Jumped  about  18 
inches  or  2  feet  high;  Jumped  like  for  the 
fender  and  grabbed  the  car  so  as  to  save  him- 
self ;  that  he  never  saw  lAckey  until  Lackey 
was  on  the  north-bound  track,  when  the  front 
end  of  tbe  car  was  within  16  or  20  feet  of 
him. 

Mrs.  Katie  Self  testified  that  she  lived  on 
the  north  side  of  Plymouth  avenue,  east  of 
the  tracks;  that  her  bouse  stood  back  60  feet 
from  Plymouth  avenue;  that  tbe  west  side 
of  tbe  bouse  was  only  about  3%  feet  east  of 
tbe  track.  She  sat  on  tbe  east  end  of  her 
porch  reading.  She  was  suddenly  attracted 
by  the  violent  ringing  of  the  l>ell  of  tbe  street 
car.  Street  cars  passed  that  way  every  four 
minutes  through  the  day,  ringing  bells  and 
making  noises,  and  she  usually  paid  no  at- 
tention to  the  noise  they  made,  but  the  ring- 
ing of  tbe  bell  was  so  violent  and  unusual 
that  she  looked  up,  and  this  is  the  way  she 
described  the  collision: 

"Q.  What  did  you  see  when  you  looked  up? 
A.  When  I  looked  up  when  the  bell  was  ring- 
ing I  saw  a  man  crossing  the  track.  He  was  on 
the  last  track  east— that  is,  the  north-bound 
car  track — and  when  I  looked  np  the  car  was 
just  about  five  feet  from  him,  and  he  went  to 
step  forward  and  became  confused  and  jumped 
in  the  air  as  if  to  let  something  go  under  him, 
as  if  he  was  going  to  be  struck,  and  wliile  he 
was  in  midair  tbe  car  struck  tiim. 

"Q.  Where  was  he  at  tliat  time  with  refer- 
ence to  the  crossing  on  Plymouth  avenue;  was 
be  on  the  regular  crossing?  A.  He  was  on 
the  right  of  way  for  going  back  and  forth. 

"Q.  Where  people  walk  across?    A.  Tes,  sir. 

"Q.  Which  side  of  Plymouth,  north  or  south? 
A.  On  the  north  side.     He  was  going  east. 

"Q.  Did  yon  see  the  car  after  it  stopped? 
A.  Tes,  sir. 

"Q.  Where  was  it  with  reference  to  the  north 
side  of  Plymouth  avenue?  A.  From  where  it 
hit  him? 

"Q.  Yes.  A.  It  was  about  60  or  66  feet,  the 
back  end  of  the  car,  from  where  it  bit  him. 

"Q.  After  the  car  stopped  did  it  stand  sta- 
tionary, or  did  it  move  or  back  up?  A.  t 
couldn't  say;   I  didn't  see  it. 

"Q.  Where  was  the  man  at  that  time?  A. 
He  was  l>etween  almnt  2S  feet  from  where  he 
was  hit  from  tbe  crossing;  it  threw  him  25- 
feet. 

"Q.  I  believe  he  was  laying  between  the 
tracks  you  say?  A.  Yes,  sir;  there  is  a  little 
ditch  between  the  two  tracks." 

The  witness  Judged  that  the  car  was  going 
at  tbe  rate  of  30  miles  an  hour. 

Another  witness,  Mrs.  Mary  Grace,  lived 
further  east  on  Plymouth  avenue.  She  tes- 
tified to  the  unusual  clamor  and  ringing  of 
the  bell,  the  screaming  of  the  people,  and 
that  the  car  was  going  at  30  or  35  miles  an 
hour. 

No  witness  put  tbe  speed  of  the  car  at  less 
than  80  miles  an  hour. 

An  ez-motorman,  who  was  familiar  witli' 
the  cqperation  of  the  cars  of  the  600  series. 
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of  which  the  cnr  In  question  ■was  one,  swore 
that  under  the  conditions  shown  such  a  car 
traveling  at  16  miles  an  hour  could  be  stop- 
ped within  40  or  45  feet,  and  a  car  traveling 
%  miles  an  hoar  in  from  116  to  120  fleet  He 
enld  those  cars  could  not  be  run  faster  than 
30  miles  an  hour  unless  going  down  grade; 
that  the  appliances  used  for  stopping  cars 
could  be  applied  Instantaneously,  "right 
now,"  in  a  fraction  of  a  second.  Witness 
also  figured  the  speed  per  second  of  a  car 
going  30  miles  per  honr  la  44  feet ;  at  36 
miles  an  hour  a  car  travels  61  feet  per  sec- 
ond ;  and  at  40  miles  an  hour  60  feet. 

The  plaintiff  Introduced  and  read  Revised 
Code  of  the  City  of  St  Louis,  f  2381,  pro- 
hibiting street  cars  from  being  propelled  at 
a  greater  rate  of  speed  than  15  miles  an  hour 
In  parts  of  St  Louis,  Including  the  place 
where  Lackey  was  killed.  Plaintiff  also  in- 
troduced section  No.  2386  of  the  Revised 
Code,  requiring  cars  going  southward  to  stop 
on  the  north  side  of  the  Intersection  of 
streets,  and  those  going  northward  to  stop  on 
the  south  side  of  the  Intersection  of  streets, 
when  signaled  or  motioned  to  t>y  any  one 
standing  on  the  appropriate  comers  desiring 
to  board  such  cars.  They  also  Introduced 
section  2380  of  the  vigilant  watch  ordinance, 
providing  that  each  "motorman,  gripman, 
driver  or  any  other  person  in  charge  of  each 
car  shall  keep  vigilant  watch  for  all  vehicles 
and  persons  oa  foot  especially  children,  ei- 
ther on  the  track  or  moving  towards  it,  and 
on  the  first  appearance  of  danger  to  such 
persons  or  vehicles  the  car  shall  be  stopped 
in  the  shortest  time  and  space  possible." 

All  of  these  ordinances  and  regulations 
were  objected  to  hy  the  defendant,  and  ex- 
ceptions saved  to  their  Introductlem. 

The  case  was  submitted  to  the  Jury  on 
two  specifications  of  negligence  set  up  in  the 
petition:  First,  that  the  car  which  caused 
the  accident  was  running  In  excess  of  the 
speed  limit  of  fifteen  miles  an  honr;  and, 
second,  the  failure  of  the  motorman  In  charge 
of  the  car  to  stop  the  car  or  check  Its  speed 
after  he  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen.  Lackey  In  time  to  have 
done  so. 

Defendant  introduced  no  evidence,  but  de- 
murred to  plalntlfTs  evidence,  which  demur- 
rer was  overruled,  and  a  verdict  for  flO.OOO 
in  favor  of  plaintiff  resulted.  The  evidence 
is  set  out  at  some  length  because  one  main 
assignment  of  error  is  to  the  action  of  the 
court  in  overruling  the  demurrer  to  the  evi- 
dence, 

[1]  I.  It  Is  conceded  that  the  defendant 
was  negligent  In  operating  at  an  excessive 
rate  of  speed  the  car  which  caused  the  death. 
It  is  argued  that  the  demurrer  should  have 
l>een  sustained  because  the  evidence  conclu- 
sively showed  Lackey's  own  negligence  con- 
tributed to  the  fatal  injury.  Appellant  relies 
upon  the  rule,  established  In  many  cases,  that 
one  who  Is  about  to  go  upon  a  railroad  track 


or  a  street  railway  track  owes  a  duty  to  him- 
self to  look  and  to  listen;  he  must  have  a 
care  for  his  own  safety.  If  be  goes  upon  the 
track  In  front  of  an  approaching  car  when 
the  exercise  of  ordinary  care  would  prevent 
Injury,  he  cannot  recover  for  the  injury  caus- 
ed by  collision  with  such  car.  Keele  v.  Rail- 
road, 268  Uo.  loc.  at  SO,  167  S.  W.  433;  VM- 
llnson  y.  Railroad,  262  Mo.  loc  cit  642,  643, 
160  S.  W.  994;  Qubernick  t.  United  RaU- 
ways  Co.,  217  S.  W.  loc  dt  35;  Schmidt  v- 
Rallroad,  191  Mo.  loc.  dt  229,  90  S.  W.  136, 
3  L.  R.  A.  (N.  S.)  106;  Laun  v.  Railroad,  216 
Mo.  loa  dt  678,  Ue  S.  W.  553, 

[2]  The  rule  that  one  Injored  or  klUed 
under  sudi  circumstances  is  presumed  to 
have  been  In  the  ezerdse  of  ordinary  care, 
In  the  absfflice  of  evidence  to  the  contrary,  Is 
conceded  by  the  appellant.  McKenzle  v.  Unit- 
ed Rys.,  216  Mo.  loa  dt  22, 115  S.  W.  13.  But 
it  is  urged  that  It  has  no  application  here, 
because,  appellant  asserts,  the  tacts  In  rela- 
tion to  the  Incident  all  are  dearly  shown. 
When  the  facts  appear  as  to  how  audi  a 
collision  happened,  there  Is  no  room  for  a 
presumption.  Burge  v.  Railroad,  244  Ma  loc. 
dt  91,  148  S.  W.  925;  Tetwller  v.  RaUroad, 
242  Mo.  loa  dt  194,  145  S.  W.  780;  Higglns 
v.  St  I..  &  Sub.  Ity.  Co.,  197  Mo.  loc.  dt  317, 
05  S.  W.  863.  Many  other  cases  of  Uke  Im- 
port are  dted. 

[S,  4]  TO  say  that  one  Injured  under  auch 
drcumstancea  Is  presumed  to  be  exercising 
ordinary  care  Is  but  another  way  of  saying 
contributory  negligence  is  an  aflirmatlve  de- 
fense and  must  be  proven  in  order  to  be  avail- 
able to  the  defendant  Sines  the  defendant 
introduced  no  evidence,  we  must  examine  the 
facts  to  see  whether  the  plalntifr'B  own  evi- 
dence shows  conclusively  that  Lackey  waa 
negligent  It  will  be  noted  that  from  the 
time  he  stepped  off  the  walk  by  the  drug  store 
until  he  was  on  the  track  Immediately  In 
front  of  the  car  which  struck  him  he  was 
not  seen  by  anybody  who  testified.  The  dis- 
tance between  those  two  points  may  be  ap- 
proximately determined  from  the  figures  giv- 
en. Starting  at  that  point  he  had  to  go  8 
or  10  feet  to  the  sidewalk  on  Plymouth  ave- 
nue, then  across  the  west  track  6  feet,  and 
the  space  of  4^  feet  between  the  tracks,  and 
go  on  to  the  east  track,  a  total  distance  of 
about  20  feet  That  would  have  been  his 
most  probable  course.  He  might  have  reach- 
ed the  point  by  going  diagonally  across  from 
where  he  first  stepped  off  the  walk,  but  In 
that  case  he  would  have  crossed  the  dltcb 
between  the  two  tracks,  3%  feet  wide  and 
18  Inches  deep.  He  certainly  was  not  negU- 
gmt  In  anything  he  was  seen  to  do  at  the 
time  he  stepped  off  the  walk.  He  was  walk- 
ing slowly,  looking  down,  as  the  witness  stat- 
ed, to  see  where  to  put  his  foot  Nothing  la 
his  attitude  indicated  ladi  of  care. 

When  he  was  next  seen  he  waa  on  tliQ 
track,  5, 16,  or  20  feet,  according  to  the  dif- 
ferent witnesseis  In  ftont  of  tbe  an>ioacbing 
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car.  He  seemed  to  discover  the  car  abont  tbe 
time  the  witnesses  saw  him,  and,  from  tbe 
testimony,  was  confused  by  the  sudden  dis- 
covery of  the  car  so  dose.  The  mere  in- 
stant's hesitation  was  fatal  to  bim.  He  first 
appeared  to  start  back  and  then  jninped  up- 
ward to  save  himself  by  jumping  on  tbe  fend- 
er. His  action  Indicates  such  excitement 
and  confusion  as  for  the  moment  to  deprive 
bim  of  quick  and  rational  action.  It  Is  pos- 
sible, with  the  car  15  or  20  feet  from  him, 
that  he  might  have  Jumped  to  one  side  and 
escaped,  but  be  certainly  was  not  negligent 
in  failing  to  do  that,  in  tbe  confusion  of  the 
moment.  On  that  proposition  the  authorities 
are  unanimous.  Some  men  are  slower  than 
others  to  think.  The  ordinary  Individual,  in 
sadden  emergency,  is  Incapable  of  Instant  ac- 
tion. To  save  himself  then  required  instant 
action,  which  he  seemed  unable  to  take  in 
the  right  direction.  No  one  knows  bow  be 
got  on  tbe  track.  It  cannot  be  presumed  that 
be  intentionally  walked  on  the  track  in  front 
of  tbe  approaching  car  wliicb  he  saw,  or 
readily  could  have  seen.  He  may  have  stnm- 
Ued  on  tbe  track  accidentally. 

Other  drcTunstances  also  must  be  taken 
Into  consideration;  circumstances  which  do 
not  appear  in  cases  relied  upon  by  appellant 
as  showing  contributory  negligence  on  tbe 
part  of  one  who  voluntarily  steps  in  front 
of  an  approaching  car  or  train.  The  car  was 
running  at  the  rate  of  30  miles  or  more  an 
hour — twice  as  fast  as  the  speed  limit  per- 
mitted. If  Lackey  saw  the  car  160  feet 
away  when  be  started  across  tbe  right  of 
way,  he  liad  a  right,  in  tbe  absence  of  any 
notice  or  knowledge  to  the  contrary,  to  as- 
some  that  it  was  traveling  within  the  speed 
limit.  Powers  v.  Transit  Co.,  202  Mo.  loc.  clt 
280,  100  S.  W.  665;  Harrington  ▼.  Dunham, 
273  Mo.  414,  loc.  dt.  423,  202  S.  W.  1066; 
Moon  V.  St.  Louis  Transit  C!o.,  237  Mo.  loc. 
dt'  430  et  seq.,  141  S.  W.  S70,  Ann.  Cas. 
1913A,  183;  Eckhard  v.  St.  Louis  Transit 
Co.,  190  Mo.  593,  loc.  dt  617,  80  S.  W.  602 ; 
Riska  y.  Union  Depot  R.  B.  Co.,  180  Mo.  loc. 
dt  191,  79  S.  W.  446;  Strauchon  v.  Met 
Street  Ry.  Co.,  232  Mo.  687,  loc.  dt  600, 
601,  135  S.  W.  14.  He  might  very  weU  mis- 
judge the  speed  of  the  car  seeing  it  as  it 
came  head  on.  It  has  been  said  by  this 
court  to  be  a  matter  of  ccHnmon  knowledge 
that  one  seeing  a  running  car  at  an  acute 
angle — for  instance,  from  tbe  front — is  not 
nearly  so  well  able  to  Jadge  of  its  speed  as 
one  viewing  It  from  the  side.  Strauch<m 
T.  Met  St  Ry.  Co.,  232  Mo.  loc.  dt.  599,  135 
S.  W.  14.  Furthermore,  it  was  the  duty  of 
tbe  motorman  of  tbe  approaching  car  to 
stop  on  tbe  south  side  of  Plymouth  avenue, 
because  it  was  a  regular  stop,  and  be  was 
signaled  to  stop  by  Hadley,  who  sought 
passage.  If  Lackey  saw  tbe  car  approach- 
ing, as  appellant  asks  us  to  assume,  we  might 
as  well  assume  that  he  saw  Hadley's  signal 
to  the  car  to  stop.  The  cases  in  the  last 
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group  dted  discuss  the  asBumptions  np<m 
which  one  approaching  a  track  may  rdy  un- 
der varying  conditions.  Lackey  had  a  right 
to  assume  that  the  approaching  car  was 
running  within  the  speed  limit,  and  that  it 
would  stop  on  the  other  side  of  tbe  street 
and  to  act  upon  the  assumption,  unless  he 
knew  to  the  contrary.  In  either  case  he 
could  have  crossed  in  safety,  and  was  not 
negligent  in  attempting  to  do  so.  Appellant 
dtes  the  case  of  State  ex  rd.  Peters  v. 
Reynolds,  214  S.  W.  121,  recently  determined 
by  this  court  In  wiiicb  one  crossing  a  rail- 
road track  was  killed,  and  was  not  seen  from 
the  time  he  started  to  cross  the  track  a  little 
distance  away  until  after  be  was  hit  It  was 
held  by  this  court,  approving  tbe  ruling  of 
the  St  Louis  Court  of  Appeals  that  the 
plaintiff  was  negligent  as'a  matter  of  law, 
because  if  be  bad  looked  he  must  plainly 
have  seen  the  approaching  train,  and  be  was 
negligent  if  he  failed  to  look.  Other  cases 
might  be  cited  where  recovery  has  been  de- 
nied on  account  of  contributory  negligence, 
although  the  party  injured  or  killed  was  not 
seen  for  a  brief  interval  between  the  fatal 
collision  and  where  be  was  previously  at 
some  point  of  safety.  In  all  of  these  cases 
the  right  to  assume  the  approaching  train 
or  car  was  running  at  a  given  speed,  or 
would  stop, 'is  eutirdy  absent.  This  court 
in  case  of  State  ex  rd.  Peters  v.  Reynolds, 
supra,  said  (loc.  dt  123),  in  distingnlshing 
the  cases  where  such  assumption  was  al- 
lowed: 

"In  all  those  cases  some  spedfic  violation 
of  duty  or  of  a  custom  by  defendant  company 
is  considered,  and  it  is  held  that  a  pedestrian 
may  presume  and  act  upon  tbe  presumption 
that  there  will  be  no  such  violation,  but  that 
the  usual  and  regular,  or  prescribed,  method 
will  be  followed. 

"Also  in  each  of  such  cases  there  was  an 
absence  of  actual  knowledge  of  tbe  failure  of 
duty;  that  is,  tbe  pedestrian  who  acted  upon 
such  presDmption  either  could  not  see  or  hear 
tbe  approaching  train,  or  was  In  such  position 
that  he  would  likely  misjudge  its  rate  of 
speed." 

The  court  then  points  out  that  the  facts 
in  that  case  did  not  show  the  deceased  had 
reason  to  believe  that  the  train  would  run  at 
a  rate  of  speed  less  than  that  at  which  it 
was  running. 

Tbe  facts  in  this  case  come  clearly  within 
the  exception  noted  here.  Here  Lackey  did 
have  reason  to  believe  the  car  would  mn  at 
a  particular  rate  of  speed.  He  did  have  rea- 
son, if  be  saw  tbe  car  at  all,  to  believe  that 
it  would  stop.  He  bad  a  right  to  rdy  upon 
tbe  observation  by  defendant  of  a  duty 
which  its  regulation,  and  tbe  dty  ordinances 
required  it  to  perform. 

Several  witnesses  swore  to  the  loud  ring- 
ing of  the  bell  without  placing  tbe  distance 
of  the  car  at  the  time.  There  is  substantial 
evidence  to  show  that  tbe  bdl  rang  by  tbe 
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time  it  got  within  GO  feet  of  Plymouth  ave- 
nue, and  only  rang  again,  very  violently, 
about  the  time  the  front  end  of  the  car 
reached  the  middle  of  Plymouth  avenue. 
That  violent  ringing  must  have  occurred 
about  the  time  Lackey  discovered  the  ca( 
and  became  too  confused  to  jump  off  the 
track.  If  he  saw  the  car  when  it  waa  150 
feet  south  of  Plymouth  avenue,  it  was  tber 
in  the  neighborhood  of  200  feet  from  him. 
If  it  was  going  at  15  miles  an  hour,  or  22 
feet  per  second,  he  would  have  bad  at  least 
six  seconds  In  which  to  cross  the  track  ahead 
of  it.  He  could  easily  have  done  that  at 
an  ordinary  walk.  There  is  no  view  of  the 
evidence  which  would  authorlEe  a  conclusion 
of  law  that  he  was  so  negligent  as  to  bar 
recovery. 

[6-7]  II.  The  case  was  submitted  both  on 
the  negligence  of  defendant  In  running  Its 
car  at  an  excessive  rate  of  speed  and  on 
the  last  chance  doctrine.  Appellant  is  cor- 
rect in  its  argument  that  the  motorman,  even 
if  he  saw  Lackey  approaching  the  track, 
had  a  right  to  assume  until  a  difTerent  in- 
tention was  apparent  that  he  would  use  due 
care  for  himself  and  would  not  step  in  front 
of  the  car.  The  absence  of  evidence  consid- 
ered in  the  previous  paragraph  to  show 
Lackey  was  not  necssarily  negligent  applies 
to  the  question  considered  here.  There  Is 
no  evidence  whatever  as  to  when  or  how 
Lackey  stepped  into  the  dangerous  position, 
or  indicated  an  Intention  to  do  so.  The 
motorman  was  not  negligent  in  falling  to 
observe  the  last  chance  rule  at  any  particu- 
lar i)erlod  until  Lackey  was  in  danger,  or 
apparently  going  into  danger.  The  evidence 
showed  the  car,  at  the  rate  it  was  running, 
could  not  have  been  stopped  in  less  than  115 
or  120  feet.  In  ord»  to  permit  the  submis- 
sion of  the  question  as  to  whether  it  could 
have  been  stopped  or  checked  suflaciently  to 
avoid  injuring  Lackey,  it  would  have  been 
necessary  to  show  that  at  some  particular 
time  before  the  immediate  contact  he  was 
going  into  danger  and  was  oblivious  of  his 
peril,  so  that  the  motorman  could  have  seen 
him  in  time  to  act.  Knapp  v.  Dunham 
(App.)  195  8.  W.  1082;  Rubick  v.  Sandler, 
(App.)  219  S.  W.  loc.  clt.  406;  Schmidt  v. 
Railroad,  191  Mo.  215,  90  S.  W.  136,  8  L.  B. 
A.  (N.  S.)  196;  Ecele  v.  Railroad,  258  Mo. 
loc.  dt.  79,  167  S.  W.  433.  It  might  be  in- 
ferred from  the  fact  that  the  bell  began  to 
ring  violently  at  the  middle  of  Plymouth 
avenue  that  the  motorman  at  that  time  dis- 
covered him  in  a  position  of  peril,  or  in  the 
act  of  going  upon  the  track;  but  there  is 
no  evidence  that  he  might  have  discovered 
such  peril  sooner  because  there  is  no  evidence 
that  Lackey  was  in  peril  sooner  than  that. 
Then  it  was  too  late  to  stop  the  car  or  even 
sensibly  check  its  speed.  It  was  therefore 
error  for  the  trial  court  to  submit  to  the 
jury  the  issue  whether  the  car  might  have 
stopped  In  time  to  avoid  injury  after  the 


discovery  of  or  the  opportunity  to  discover 
Lackey's  peril. 

[t]  III.  Appellant  claims  that  the  statute 
under  which  this  suit  was  brought  (section 
4217,  R.  S.  1919)  U  penal  so  far  as  |2,000 
of  the  recovery  provided  is  concerned,  and 
compensative  as  to  the  remainder  of  recovery 
up  to  $10,000,  and,  since  the  petition  alleged 
no  facts  showing  pecuniary  loss,  recovery 
should  have  been  limited  to  $2,000. 

In  the  well-considered  case  of  Grier  ▼. 
Kansas  aty  Electric  BaUway  Co.  (No.  21100) 
228  S.  W.  464,  the  court  in  banc  at  the 
present  term  held  that  the  section  is  penal 
as  to  the  entire  amount  recoverable,  and 
allowed  a  verdict  under  the  section  for 
$10,000  to  stand,  though  there  was  no  plead- 
ing or  proof  of  pecuniary  loss.  There  was 
no  error  in  permitting  recovery  for  the  full 
amount. 

[t]  Another  question  arising  in  this  con- 
nection is  whether  evidence  of  pecuniary  loss 
to  the  widow  by  reason  of  her  husband's 
death,  in  an  action  under  that  aeetion.  Is 
admissible  it  not  pleaded.  Evidence  was  ad- 
mitted, over  defendant's  objection,  to  show 
the  earning  capacity  of  Lack^  and  his  life 
expectancy. 

The  amount  awarded  in  such  an  action, 
between  the  limits  of  $2,000  and  $10,000,  is 
'In  the  discretion  of  the  jury."  Of  course, 
the  jury  must  have  facts  upon  which  to  base 
an  estimate  fixing  the  amount  of  penalty  to 
be  Imposed.  It  is  held  in  the  Grier  Case  that 
evidence  showing  circumstances  of  aggrava- 
tion and  pecuniary  loas  may  be  admitted  for 
the  purpose  of  furnishing  the  jury  such  In- 
formation, although  the  jury  has  authority 
to  award  the  full  amount  without  such  evi- 
dence. 

The  cases  construing  the  compensatory 
sections  4218  and  4219,  in  regard  to  the 
admissibility  of  such  evidence,  throw  little 
or  no  light  on  the  question.  Johnson '  v. 
Mining  Co.,  171  Mo.  App.  134,  166  S.  W.  83; 
RoUinson  v.  Lusk,  203  Mo.  App.  SI,  217  S. 
W.  328,  loc.  dt.  332;  Smelser  v.  Railroad, 
282  Mo.  26,  loc.  dt  42,  170  S.  W.  1124. 

There  is  no  reason  why  in  a  suit  under  a 
penal  statute  the  ordinary  rules  of  pleading 
should  not  ap^y  as  well  as  under  a  com- 
pensatory statute,  including  the  rule  that 
every  fact  constituting  a  cause  of  action 
should  be  stated.  Section  1220,  B.  S.  1919; 
Pier  v.  Helnrlchoffen,  62- Mo.  loc.  dt.  336. 
That  means  not  only  facts  necessary  to  a 
recovery,  but  facts  affecting  the  amount  of 
recovery.  Evidence  of  spedal  damages  can- 
not be  admitted  to  enhance  a  verdict  unless 
pleaded.  For  like  reason,  where  the  jury  is 
required  to  exerdse  discretion  in  fixing  the 
amount  of  a  penalty,  they  should  consider 
the  evidence  which  would  affect  the  result, 
as  held  In  the  Grier  Case.  In  order  to  meet 
such  evidence,  the  defendant  has  a  right  to 
be  apprised  by  the  pleading  that  it  will  be 
offered.    Unless  the  petition  states  facts  in 
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general  terms  from  whlcb  the  aggravattng 
clrcnmstances  that  vrould  Increase  tite  penal- 
ty may  necessarily  be  Inferred,  such  circum- 
stances should  be  pleaded,  just  as  special 
damages  must  be  pleaded  In  a  suit  for  com- 
pensation. It  is  suggested  In  some  of  the 
cases  cited  above  that  an  allegation  that 
plaintiff  was  the  wife  of  deceased  la  a  suffi- 
cient averment  of  pecuniary  loss,  because  the 
law  requires  him  to  furnish  her  support 
But  it  by  no  means  follows,  as  a  necessary 
inference,  because  the  law  requires  a  man 
to  support  bis  wife,  that  he  does  supiwrt 
ber ;  very  often  it  is  quite  the  contrary,  and 
the  death  of  the  husband  may  be  to  the 
widow  a  large  pecuniary  gain. 

From  the  holding  in  the  Orler  Case  that 
such  evidence  Is  admissible  for  the  purpose 
of  giving  the  jury  facts  upon  which  to  fix 
the  amount  of  the  penalty  to  be  imposed, 
it  is  a  reasonable  conclusion  that  such  facts 
should  be  pleaded. 

[10,  11]  IV.  Appellant  assigns  error  to  the 
giving  of  instruction  No.  1  on  behalf  of  the 
plaintiff  because  it  does  not  require  a  find- 
ing by  the  Jury  that  the  alleged  negligence 
of  the  defendant  was  the  proximate  cause 
.  of  the  injury.  The  first  part  of  the  instruc- 
tion, after  requiring  a  finding  as  to  the 
facts  in  relation  to  the  collision  and  the 
death,  and  the  ordinance  Umltlng  the  speed 
of  the  car,  proceeds: 

"If  you  further  find  from  the  evidence  that 
at  the  time  the  deceased  was  struck  by  the  car 
it  was  being  run  at  a  speed  greater  than  16 
mQes  an  hour,  and  the  deceased  was  exer- 
cising ordinary  care  for  his  own  safety,  then 
the  defendant  wonld  be  liable  in  this  action, 
and  your  verdict  should  be  for  the  plaintiff." 

No  other  negligence  is  required  to  be  found 
in  the  Instruction,  and  nothing  appears  ex- 
cept the  above-quoted  passage,  as  to  the 
effect  of  such  negligence.  Negligence  Is  not 
actionable  unless  it  produces  an  Injury.  In 
sncb  cases  It  4s  always  necessary  to  prove 
that  the  negligence  complained  of  Is  the 
proximate  cause  of  the  Injury  which  results, 
▲n  instruction  authorizing  recovery  in  such 
case  must  require  such  a  finding.  King  t. 
Railroad,  143  Mo.  App.  279,  loc.  dt.  29T,  12T 
S.  W.  400 ;  Battles  v.  Railways  Co.,  178  Mo. 
App.  loc.  clt.  614,  161  S.  W.  614 ;  Tranbarger 
V.  Railroad,  250  Mo.  loc.  dt  68,  166  S.  W. 
694.  Where  the  jury  Is  required  to  find 
facts  from  which  a  necessary  Inference  fol- 
lows that  the  negligence  found  was  the 
cause  of  the  injury,  it  Is  sufficient  State  ex 
rel.  T.  Ellison,  208  S.  W.  443  (Supreme  Goort 
In  banc) ;  Sutter  ▼.  Metropolitan  Street 
Railway  Co.,  208  S.  W.  851  (Kansas  City 
Court  of  Appeals). 

The  instruction  in  this  case,  however,  does 
not  require  a  finding  of  spedfic  and  definite 
facts  from  which  an  inference  necessarily 


follows  that  the  negligence,  if  found,  was 
the  cause  of  the  injury,  nor  was  there  any 
other  curative  instruction  given  in  the  case. 
It  was  entirely  possible  for  the  jury  to  find 
that  the  defendant  was  negligently  exceeding 
the  speed  Umlt,  that  Lackey  was  exercising 
due  care  for  his  own  safety,  and  yet  find 
that  the  negligence  of  the  defendant  was 
not  the  cause  of  the  deatli;  it  might  have 
been  purely  acddental. 

[12]  The  instruction  is  erroneous  also  for 
another  reason.  It  is  in  the  alternative, 
and  In  addition  to  the  part  quoted  above 
authorizes  a  verdict  for  plaintiff,  not  only 
on  account  of  the  excessive  speed,  but  also 
under  the  humanitarian  rule.  It  was  error 
to  submit  the  latter  alternative,  as  we  have 
seen  above. 

[13]  V.  The  vigilant  watch  ordinance  was 
admitted  in  evidence  over  the  objection  and 
exception  of  defendant  It  was  not  pleaded 
in  the  petition  as  a  ground  of  recovery,  and 
its  admission  was  error.  Welsberg  v.  Boat- 
men's Bank,  280  Mo.  199,  217  S.  W.  85; 
Peterson  v.  United  Rys.  Co.,  270  Mo.  loc.  dt 
74,  102  B.  W.  988;  State  ex  r^  Oddle  r. 
Sherman,  42  Mo.  210;  Keane  v.  Klausman, 
21  Mo.  App.  435.  Under  some  circumstances 
its  admission  may  be  harmless,  though  n«t 
pleaded,  because  It  Is  dedaratory  of  the 
common  law,  but  since  the  case  is  to  be 
retried,  we  need  not  discuss  that  distinction. 

[14]  VI.  The  plaintiff  introduced  an  ordi- 
nance which  provided  that  cars  should  stop 
on  the  near  side  of  the  street,  and  that  It 
sbonld  be  the  duty  of  the  motorman,  or  other 
servant  running  the  car,  to  bring  the  car  to 
a  full  stop  at  the  comer  of  the  street  as 
provided,  whenever  signaled  or  motioned  to 
by  any  person  standing  on  such  corner  desir- 
ing to  board  such  car.  This  was  objected 
to  by  the  appeUant  and  error  assigned  to 
the  action  of  the  court  in  admitting  It  The 
ordinance  Was  admissible,  though  not  plead- 
ed. The  defendant's  answer  pleaded  con- 
tributory negligence,  and  defendant  attempt- 
ed to  show  It  In  cross-examination  of  plain- 
tiff's witnesses.  It  was  then  entirely  com- 
petent for  the  plaintiff  to  prove  any  fact 
which  would  rebnt  evidence  indicating  such 
negligence.  It  was  proper  to  show  that  the 
motorman  was  in  duty  bound  to  stop  his 
car  on  the  other  side  of  the  street  The  ordi- 
nance was  admissible  for  that  reason. 

For  the  reasons  mentioned,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

RAII^Y  and  MOZLBT,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHn?E,  O.,  Is  adopted  as  the  oplnloD  of  the 
court. 

All  the  Judges  concur ;  HIOBBR.  P.  J.,  in 
reversing,  but  thinks  case  should  not  be 
remanded;    dissents  as  to  remanding.  - 
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WATSON  V.  HAROWICK  et  aL    (No.  18765.) 

(Sapreme  Court  of  Missouri,  In  Banc. 
May  24,  1921.) 

1.  Deed*  ^s>l29(4)— Bentflelary  ef  trnat  held 
to  have  only  life  estate  In  land. 

A  deed  conveying  land  to  one  in  tnist  for 
the  benefit  of  another  during  his  natural  life, 
upon  his  death  to  become  vested  in  his  natural 
heirs,  conveys  to  the  beneficiary  of  the  trust 
only  a  life  estate,  under  Ber.  St  1909,  t  2S74. 

2.  Trusts  <es>6l(3),  147(1)— Trustee  held  not 
empowered  to  convert  trust  Into  life  eetate  In 
beneflolary;  beneficiary  could  not  transfer  In- 
terest. 

A  deed  of  land  to  one  in  trust  for  another 
for  his  lifetime,  upon  the  death  of  the  bene- 
ficiary to  become  vested  in  his  natural  heirs, 
Iield  to  require  possession,  control,  and  man* 
agement  fo  remain  in  the  trustee,  and  trustee 
could  not  remove  the  trust  from  her  shoulders 
by  converting  it  into  a  life  estate  for  the  bene- 
ficiary, or  by  leasing  it  to  the  beneficiary  for 
life,  and  the  beneficiary  could  not  transfer  Ilia 
Interest 

3.  Judgment  ®=»743(2)— Judgment  held  not  to 
estop  trustee  from  obtaining  possession. 

Where  trustee  holding  land  for  the  benefit 
of  another  for  life  attempted  to  convey  to  the 
beneficiary  a  life  estate,  which  she  did  not 
have  the  power  to  do,  and  suit  was  brought  by 
transferees  of  the  beneficiary,  and  the  trustee 
refused  to  take  any  part  in  the  suit,  stating 
that  she  wished  to  be  relieved  of  the  responsi- 
bilities of  the  trust,  she  was  not  estopped  from 
later  suing  for  possession,  by  a  judgment  which 
declared  that  she  had  the  legal  title,  but  no 
right  to  interfere  with  the  transferees  of  the 
beneficiary,  in  view  of  the  statute  of  uses  (Bev. 
St  1909,  t  2867);  the  possession  and  control 
of  the  property  being  indispensable  to  Oie  ex- 
ecution of  the  trust. 

4.  Trusts  «=>I67— Court  had  authority  to  re- 
move tnisteob 

In  an  action  by  a  trustee  to  obtain  posses- 
sion and  control  of  trust  real  estate,  court  had 
power  at  the  instance  of  the  defendants  to  aslc 
for  the  removal  of  the  plaintiff  as  trustee  and 
to  appoint  another  in  her  place. 

5.  Trusts  «=>  I  Si—Legal  title  not  supported  for 
purpose  of  transmission  alone  under  statute 
of  uses. 

Legal  title  cannot,  aa  against  the  statute 
of  uses,  be  supported  for  the  purpose  of  trans- 
mission alone. 

6.  Trusts  «s»58— Donor  cannot  change  effect 
of  deed. 

Grantor  in  a  deed  conveying  land  to  anoth- 
er in  trust  for  a  third  person  for  life,  remain- 
der to  natural  heirs  of  beneficiary,  cannot  by  a 
subsequent  act  change  the  effect  of  his  deed. 

7.  Trusts  <8s»l47(l)— Held  that  beiwfloltry  for 
life  could  assign  rents  and  profits. 

Beneficiary  of  a  trust  for  life,  remainder 
going  to  natural  heirs,  could  assign  the  right 
to  annual  distribution  of  net  rents  and  profits 
conferred  upon  him  by  the  deed  creating  the 


trust,  although  he  could  not  convey  any  inter- 
est in  the  land,  under  Rev.  St  1909,  i  2867. 

Appeal  from  Circnit  C!onrt,  Carroll  Coun- 
ty;  Frank  P.  Divelblss,  Judge. 

Action  by  Gertie  Watson,  trustee  for  Wil- 
liam A.  WWteley,  against  W.  H.  Hardwick 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed  in  part,  and  re- 
versed in  part,  and  ronanded,  with  dlreo- 
tiona. 

Preston  Forsee,  S.  P.  Foraee,  and  M.  H. 
Bogle,  all  of  Kansas  City,  for  appellants. 

S.  J.  &  G.  C.  Jones,  of  CarroUton,  for  re- 
spondent 

BBOWN,  C.  This  suit  Involves  the  title 
and  possession  of  about  200  acres  of  land  in 
Carroll  county.  The  petition  contains  two 
counts,  the  first  ejectment,  and  the  second  to 
try  title  under  the  provisions  of  section  2535, 
B.  S.  1909.  No  question  Is  raised  upon  the 
pleadings. 

The  common  source  of  title  is  Abner  White- 
ley.  In  making  a  distribution  of  lands  by 
warranty  deed  dated  April  4,  1895,  lie  con- 
veyed these  lands  to  Gertie  Watson.  It  re- 
cited the  consideration  as  "the  natural  rela-* 
tlon  existing  between  grandparent  and  grand- 
children and  the  sum  of  one  dollar,"  de- 
scribed the  grantee  as  "trustee  and  in  trust 
for  William  Whiteley  for  and  during  his 
natural  life,"  and  stated  the  "condlttons"  of 
the  trust  as  follows: 

"Said  trustee  to  pay  the  taxes,  necessary  ex- 
penses and  repairs  in  and  about  said  *  •  * 
tract  of  land  and  premises,  and  then  the  net 
proceeds  arising  from  the  use  of  said  land  to 
be  paid  annually  by  said  trustee  to  said  Wil- 
liam Whiteley  for  his  own  use  and  benefit,  and 
upon  his  death  the  said  *  •  •  described 
tract  of  land  to  become  vested  In  fee  simple  in 
the  heirs  of  said  William  Whiteley." 

William  was  Gertie's  brother,  and  both 
were  grandchildren  of  the  grantor.  Their 
father,  Bennett  Whiteley,  was  dead.  Abner 
died  in  1908  or  1909,  and  during  the  pendency 
In  this  court  of  a  suit  about  this  land  to 
which  we  shall  presently  have  occasion  to 
refer. 

October  15,  1895,  Gertie  signed  a  writing 
reciting  that  William  was  "desirous  of  man- 
aging and  controlling  the  land,  and  using 
and  renting  the  same,"  and  oimduding  as 
follows: 

"Now,  therefore,  I,  the  undersigned,  as  such 
trustee,  hereby  authorise  and  empower  the 
said  William  Whiteley  to  take  charge  and  con- 
trol of  said  lands,  and  to  rent,  manage  and 
control  the  same." 

In  1904  she  made  him  a  lease  for  life  of 
the  same  laud. 

On  October  9,  1897,  William  quitclaimed 
the  land  to  John  W.  Penland,  and  on  March 
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27,  1906,  Penland  qnltclalmed  an  nndlvlded 
half  of  the  same  land  to  Frank  Atwood.  On 
April  1, 1910,  Penland  and  Atwood  qnltclalm- 
ed  the  same  land  to  M.  T.  Forsee,  the  wife 
of  Samuel  P.  Forsee,  and  on  a  date  not  fixed 
in  the  abstract  she  quitclaimed  It  to  the 
Convention  City  Investment  Company.  This 
grantee  is  a  corporation  of  which  the  For- 
sees,  husband  and  wife,  own  two-thirds  of 
the  capital  stock,  and  Samuel  P.  Forsee  is 
Its  president.  On  November  11,  1907,  WU- 
11am  A.  Whlteley  conveyed  an  undivided  one- 
half  of  the  same  land  by  warranty  deed  to 
said  corporation,  and  on  February  23,  1909, 
by  deed  In  like  form,  conveyed  all  his  inter- 
est to  that  company. 

In  1906  Penland  and  Atwood  instituted 
suit  against  WUliam  Whiteley,  DolUe  A. 
Whlteley,  Gertie  Watson,  and  Ralph  Mnir 
to  quiet  the  title  to  these  lands  under  the 
statute  then  In  force.  Mrs.  Watson  refused 
to  employ  attorneys,  or  otherwise  to  have 
anything  to  do  with  the  defense  of  this  suit, 
saying,  in  substance,  that  she  had  had  trou- 
ble enough  with  the  transaction;  that  she 
had  removed  her  residence  to  Kansas  City, 
and  only  desired  to  be  discharged  and  re- 
lieved from  the  trust.  She  so  Informed  Mr. 
8.  P.  Forsee,  who  afterwards,  by  arrange- 
ment, as  he  says,  with  Abner  Whlteley,  then 
living,  defended  for  her,  as  well  as  for  Wil- 
liam Whiteley  and  the  other  defendants. 

The  cause  was  tried,  and  on  January  13, 
1907,  resulted  in  the  following  Judgment: 

"The  court  finds  that  under  the  conveyances 
read  in  evidence  the  plaintiffs  have  acquired 
the  life  estate  of  William  A.  Whiteley  in  and 
to  the  lands  in  controversy. 

"That  plaintiffs  are  entitled  to  the  rents  and 
profits  of  said  land  during  the  life  of  said 
William  Whiteley,  less  takes,  repairs,  and  nec- 
essary expenses;  that  the  agreements,  assign- 
ments, and  conveyances  purporting  to  convey 
the  interest  of  the  trnstee  to  William  White- 
ley  were  and  are  not  effective  to  extinguish 
'  the  trust  in  Gertie  Watson  created  by  the 
deed  of  Abner  Whiteley,  nor  to  merge  the  ti- 
tle in  William  Whlteley;  and  the  court  finds, 
ascertains,  determines,  adjudges,  and  decrees 
the  title  to  said  land  as  follows:  The  legal  ti- 
tle to  said  land  is  vested  in  Gertie  Watson  as 
trustee;  that  the  title  in  remainder  is  vested 
in  the  heirs  of  William  Whiteley,  and  that  the 
right  to  possession,  rents,  and  profits,  leas  nec- 
essary expenses,  repairs,  and  taxes,  is  vested 
in  plaintiffs,  John  W.  Penland  and  Frank  B. 
Atwood,  equal  owners  thereof;  tiiat  neither 
Balph  Muir  nor  DoUie  A.  Whiteley  have  any 
right,  tiUe,  interest,  or  estate  whatsoever  in 
or  to  the  lands  aforesaid,  nor  to  the  possession, 
rents,  issues,  and  profits  there(tf;  that,  in  ac- 
cordance with  the  finding  of  the  court  afore- 
said, title  is  hereby  ascertained,  determined,  ad- 
judged, defined,  and  decreed. 

"It  is  further  ordered  that  the  deed  dated 
November  12,  1903,  and  recorded  in  Book  168, 
page  191,  office  of  the  recorder  of  deeds  with- 
in and  for  Carroll  county.  Mo.,  from  William 
Whiteley  to  Ralph  Muir,  be,  and  the  same  is 
herein,  set  aside,  annulled,  and  for  naught  held. 
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I  It  is  further  ordered  that  a  certain  lease,  dat- 
ed November  26,  1004,  executed  by  Gertie  Wat- 
son,  trustee,   filed   for   record   December   12, 
1 1904,  and  recorded  in  Book  171,  at  page  573, 
I  office  of  the  recorder  of  deeds  aforesaid,  to- 
;  gether  with  the  assignments  thereof  by  William 
Whiteley  to  DoUie  A.  Whiteley,  be,  and  the 
same  is  hereby,  annulled,  set  aside,  and  for 
naught  held. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  defendants,  and  each  of  them,  be  forever 
estopped,  debarred,  and  precluded  from  setting 
up  or  asserting  any  title  in  and  to  the  afore- 
said real  estate  inconsistent  with  the  finding 
and  judgment  of  this  court  as  aforesaid.  It  is 
further  ordered  and  adjudged  that  plaintiffs 
have  and  recover  of  defendants  herein  their 
costs  in  this  behalf  taxed  at  the  sum  of 
$— — ,  and  that  they  have  thereof  execution." 


An  appeal  was  taken  by  defendants  in  that 
case  to  this  court,  where,  at  the  April  term 
1910,  Mrs.  Forsee  having  previously  acquired 
all  the  title  adjudged  to  Penland,  it  was  af- 
firmed upon  the  following  stipulation: 

"John  W.  Penland  et  al..  Plaintiffs,  ▼.  William 
A.  Whiteley  et  al..  Defendants.  No.  14128. 
It  is  hereby  stipulated  that  the  judgment  of 
the  circuit  court  of  Carroll  county.  Mo.,  in 
the  above-styled  cause  may  be  in  all  things  af- 
firmed. Lo^er,  Morris  &  Atwood,  Attorneys 
for  Plaintiffs.  S.  P.  Forsee,  Attorney  for  De- 
fendants." 

Although  the  appellants  in  their  abstract 
expressly  admit  the  snflBciency  of  the  plead- 
ings to  present  the  issues,  reference  to  them 
may  be  of  assistance  in  arriving  at  a  clearer 
understanding  of  this  Judgment 

The  petition  counts:  (1)  In  ejectment  np- 
on  the  right  Of  the  plaintiff  to  possession  un- 
der the  deed  from  Abner  Whlteley;  and  (2) 
for  a  declaration  of  and  restoration  of  her 
rights  and  duties  as  trustee  under  the  same 
deed. 

The  answer  of  S.  P.  Forsee,  Hardwlck,  and 
the  Convention  City  Investment  Company 
pleads:  (1)  A  general  denial;  (2)  the  Judg- 
ment in  the  Penland  case  in  bar  or  estoppel 
as  the  case  may  be;  (3)  title  and  possessioa 
of  the  investment  company,  through  Penland 
and  Atwood,  of  the  life  interest  of  William 
Whiteley;  (4)  violation  of  duty  by  the  trus- 
tee, her  nonresidence  and  unfitness  for  the 
office  of  trustee,  with  a  prayer  for  her  remov- 
al and  the  appointment  of  another  as  trustee 
to  hold  the  legal  title  in  her  stead. 

Hughes  and  Whitsett  answered,  claiming 
an  interest  under  a  contract  or  "stipulation" 
dated  January  16,  1812,  between  all  the  de- 
fendants in  this  suit  ^cept  Hardwlck,  set- 
tling and  defining  their  several  interests  in 
the  claims  by  them  respectively  under  Wil- 
liam Whlteley.  Mrs.  Watson  was  not  a  party 
to  it  Mrs.  Forsee  answered,  disclaiming 
any  and  all  interest  in  the  controversy. 

S.  P.  Forsee  and  the  Convention  City  In- 
vestment Company  replied  to  the  claim  of 
Hughes  and  WUtsett  by  general  denial  and 
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plea  of  failure  to  perform  the  caatnct  men- 
tioned In  their  answer. 

The  circuit  court,  upon  the  evidence,  ren- 
dered Its  judgment,  from  which  this  appeal 
is  taken  by  the  defendants  except  Hughes 
and  Whltsett.    The  judgment  is  as  follows: 

"Now  on  this  23d  day  of  April,  1914,  It 
beln^  the  ninth  day  of  the  April  term,  1914, 
of  the  drCDit  court  of  Carroll  county.  Mo.,  this 
cause  coming  on  for  final  determination,  a 
jury  being  waived,  and  the  issues  being  sub- 
mitted to  the  court,  the  court  having  heard  the 
evidence  and  being  fully  advised  in  the  prem- 
ises, doth  find  with  reference  to  the  first  count 
of  plaintifTs  petition  herein  that  the  defendants 
are  guilty  of  the  trespass  and  ejectment  In 
plaintiff's  petition  alleged,  and  that  plaintiff 
hath  sustained  damages  by  reason  of  the  eject- 
ment in  the  sum  of  |1,  and  that  the  monthly 
value  of  the  lands  in  the  petition  described  is 
the  sum  of  $16. 

"It  is  therefore  considered  by  the  court  that 
the  plaintiff  recover  of  the  defendants  the  pos- 
session of  the  lands  in  the  petition  described, 
situated  and  being  in  Carroll  county.  Mo.,  as 
follows,  to  wit:  [Here  follows  description] — 
|1  for  her  damages,  and  also  for  the  sum  of 
$16,  the  monthly  value  of  said  premises  until 
the  plaintiff  be  restored  to  the  possession  of 
the  said  lands  and  tenements. 

"And  the  court  doth  further  order  that  an 
execution  issue  to  restore  to  the  said  plaintiff 
the  possession  of  the  said  tenements  aforesaid 
and  for  the  damages  and  monthly  value  afore- 
said. 

"On  the  second  count  of  plaintiff's  petition 
the  court  doth  ascertain,  adjudge,  and  define  the 
title,  estate,  and  interest  of  the  parties,  sever- 
ally, in  and  to  the  following  described  real  es- 
tate, situated  and  being  in  Carroll  county,  Mo., 
[being  the  premises  described  in  plaintiff's  first 
amended  petition  herein],  as  follows,  to  wit: 
That  Gertie  Watson,  trustee  for  William  A. 
Whiteley,  plaintiff  herein,  has  and  holds  the 
legal  title  to  said  premises  in  trust  for  and 
during  the  natural  lifetime  of  William  A. 
Whiteley,  with  full  power  and  authority  to  con- 
trol, lease,  and  rent  the  same  and  to  collect  and 
receive  the  rents,  issues,  and  profits  there- 
from, and  to  pay  out  of  said  rents,  issues,  and 
profits  the  taxes  which  may  be  levied  and  as- 
sessed against  said  land,  also  necessary  ex- 
penses and  repairs  on  said  premises,  and  then 
pay  the  net  proceeds  arising  from  the  leasing 
and  renting  of  said  land  annually  to  the  said 
William  A.  Whiteley,  bis  grantees  and  assigns, 
for  and  during  the  natural  lifetime  of  the  said 
William  A.  AVhiteley. 

"That  M.  T.  Forsee,  S.  P.  Forsee,  and  the 
Convention  City  Investment  Company  are  the 
owners  of  an  undivided  one-half  interest  in  the 
life  estate  of  the  said  William  A.  Whiteley, 
and  during  the  lifetime  of  the  said  William  A. 
Whiteley  are  entitled  to  receive  from  said  trus- 
tee, or  ber  successor,  one-half  of  the  net  rents 
and  profits  of  said  land,  less  taxes,  necessary 
expenses,  and  the  keeping  of  said  premises  in 
repair. 

"That  Roland  Hughes  and  George  P.  Whlt- 
sett  are  jointly  the  owners  of  an  undivided  one- 
fourth  interest  of  the  life  estate  of  the  said 
l^ijis....  A  Whiteley,  subject  to  the  payment 
tp  n  City  Investment  Company  of 


the  sum  of  $1^860,  and  are  entitled  to  reecR 
jointly  from  said  trustee  or  ber  saeeeatotie- 
ing  the  natural  lifetiroe  of  the  said  Wliu 
A.  Whiteley  one-fourth  of  the  rents,  issan 
and  profits  of  said  real  estate,  less  tht  tu«. 
necessary  expenses  and  keeping  said  preoiiei 
in  repair. 

"That  \raiiam  A.  Whiteley,  subject  to  4 
payment  of  the  Convention  City  Inrestam 
Company  the  sum  of  $1390,  is  entitled  to  Im 
and  receive  from  said  trustee,  or  her  snceess;*. 
for  and  during  his  natural  lifetime.  one-{K:3 
of  the  rents  and  profits  of  said  land,  after  ^ 
paying  of  taxes,  necessary  expenses,  and  kee^ 
ing  said  premises  in  repair. 

"The  court  finds  that  on  account  of  the  fiet 
that  said  Gertie  Watson  is  a  married  woric 
and  resides  in  Kansas  City,  Mo.,  and  ber  pii-' 
of  residence  being  so  far  removed  from  ti.. 
land  that  she  is  not  a  suitable  person  ts  ta 
as  trustee  and  discbarge  th«  duties  of  aii 
trust,  wherefore  it  is  ordered  and  adpd^ 
that  said  Gertie  Watson  be  removed  as  tm- 
tee,  and  that  George  E.  Magce,  a  citizen  tzi 
resident  of  Carroll  county.  Mo.,  whoa  th 
court  finds  to  be  a  suitable  person,  be,  ui 
he  is  hereby,  appointed  trustee,  and  is  isTcitri 
with  the  legal  title  to  said  land,  and  he  ci 
his  successor  or  successors  shall  have  ud 
hold  the  legal  title  thereto,  and  he  or  they  nt 
hereby  given  full  power  and  aathority  to  no- 
trol  said  land,  lease  and  rent  the  same,  coned 
and  receive  the  rents,  issues,  and  profits  tLen- 
from,  and  out  of  said  rents,  issnea,  and  prof- 
its shall  pay:  First,  all  taxes  which  kin 
or  which  may  hereafter  be  legally  levied  vi 
assessed  against  said  land;  second,  shaO  pQ 
all  necessary  expenses  incident  to  said  land  ul 
to  the  keeping  of  said  premises  in  reosocitit 
repair;  and,  third,  shall  pay  the  remsisier 
of  said  rents  and  profits  to  the  said  U.  t 
Forsee,  Samuel  P.  Forsee,  the  Convention  CStr 
Investment  Company,  Roland  Hugfaes,  Gterp 
P.  Whitsett,  and  William  A,  Whiteley,  as  ti« 
interests  have  been  ascertained  and  dedand 
by  this  judgment. 

"The  court  further  finds  that  said  M.  1 
Forsee,  Samuel  Forsee,  and  the  ConTesda 
City  Investment  Company  did  for  the  yetn 
1911,  1912,  and  1913  have  diarge  of  eaHl  Uai 
and  did  lease  and  rent  the  aame,  and  hare  ed- 
lected  and  received  the  rents  and  profits,  ai 
have  failed  and  neglected  to  pay  the  taxct 
which  have  accrued  for  said  years,  wlBcfa  tun 
are  now  delinquent  and  unpaid. 

"The  court  further  finds  that  for  said  yean 
1911,  1912,  and  191S  that  said  Gertie  Witte: 
was  entitled  to  have,  collect,  and  receive  tke 
rents  and  profits,  and  that  it  was  ber  dot; 
to  pay  the  taxes  which  for  said  years  ni* 
levied  and  assessed  against  said  land, .  indvi- 
ing  the  special  tax  relating  to  drainage  dis- 
trict No.  S  of  Carroll  county,  Mo.,  but  tliit 
by  reason  of  the  said  IL  T.  Forsee,  Samsel  F. 
Forsee,  and  the  Convention  City  Investmest 
Company  taking  charge  of  said  land  and  collect- 
ing said  rents,  she  was  prevented  from  doisf  w- 

"Wherefore  it  is  ordered,  adjudged,  and  de- 
creed that  plaintiff  herein  have  and  reeorer 
of  the  said  M.  T.  Forsee,  Samnd  P.  Forsee. 
and  the  Convention  City  Investment  Compw 
the  sum  of  $1S0  which  sum  shall  be  paid  to  tl:e 
said  George  H.  Magee,  hereinbefore  appointed 
trustee  in  the  place  utA  stead  of  said  Gertie 
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Watson,  aM  out  of  said  snm  the  Mid  George  £L 
SilaKee,  shall  pay  all  state,  county,  and  town- 
sbip  taxes  which  are  delinquent  against  said 
land,  and  shall  also  pay  that  portion  of  the 
special  tax  of  drainage  district  No.  3  which  is 
properly  levied  against  the  life  estate  of  said 
William  A.  Whiteley  as  ascertained  and  de- 
fined by  the  judgment  and  decree,  the  amount 
of  which  special  tax  the  court  finds  that  said 
life  estate  is  liable  to  pay  is  $     ■■ "  -. 

"It  is  further  ordered  and  decreed  that  for 
the  current  year  1914  that  said  Qeorge  H. 
Magee  as  such  trustee  is  entitled  to  and  shall 
collect  and  receive  the  rents  and  profits  and 
shall  appropriate  and  pay  the  same  out  as 
herein  provided. 

"It  is  further  ordered  and  adjudged  that  said 
George  H.  Magee,  as  mA  trustee,  shall  have 
and  is  hereby  given  full  power  and  authority 
to  execute  all  necessary  leases  for  said  prem- 
ises, including  the  year  1914. 

"It  is  further  ordered  that  said  George  Magee 
enter  into  a  bond  in  the  sum  of  $500,  payable 
to  the  said  M.  T.  Forsee,  Samuel  P.  Forsee, 
the  Convention  CMty  Investment  Company. 
Roland  Hughes,  George  P.  Whitaett,  and  Wil- 
liam Whiteley,  conditioned  that  he,  the  said 
G«orge  H.  Magee,  win  faithfuUy  diadiarge  his 
duties  as  such  trustee  and  account  for  all 
moneys  which  may  come  into  his  hands  as 
such  trustee  and  as  provided  in  this  decree. 

"It  is  further  ordered  and  adjudged  that  writ 
of  restitution  issue  in  favor  of  the  said  George 
H.  Magee  for  said  lands.    ' 

"It  is  further  ordered  and  adjudged  that  the 
costs  of  this  suit  be  taxed  against  the  de- 
fendants." 

[1]  1.  The  ultimate  question  in  this  case 
is  whether  or  not  the  deed  from  Abner 
Whiteley  to  Gertie  Watson,  as  trustee,  which 
we  have  set  out  substantially  in  the  foregoing 
statement,  gave  William  Whiteley,  as  against 
her,  a  vendible  Interest,  Including  the  right 
of  possession,  In  the  land  described.  In  say- 
ing this  we  are  not  forgetful  of  the  position 
taken  by  appellants  that  this  very  question 
Los  been  already  adjudicated  by  this  court 
between  these  same  parties  in  Penland  and 
others  against  Whiteley  and  Watson,  by  the 
judgment  we  have  also  set  out  in  the  state- 
ment. If  this  be  true,  It  only  means  that  the 
effect  of  the  deed  in  that  respect  has  been 
established  by  the  estoppel  of  the  Penland 
judgment. 

The  deed  conveys  the  land  to  Mrs.  Watson, 
the  grantor's  granddaughter,  in  trust  for  the 
benefit  of  her  brother  William  during  his 
natural  life,  and  upon  bis  death  to  become 
vested  In  his  natural  heirs.  It  is  uimeces- 
sary  that  we  should  speculate  about  the 
•  meaning  of  these  words  "natural  heirs"  as 
tised  in  this  particular  instrument  The 
statute  by  which  we  long  ago  abolished  the 
ancient  rule  laid  down  In  Shelley's  case  (R. 
S.  1909,  {  2874)  is  as  follows: 

"Where  a  remainder  shall  be  limited  to  the 
heirs,  or  heirs  of  the  body,  of  a  person  to 
whom  a  life  estate  in  the  same  premises  shall 
be  given,  the  persons  who,  on  the  termination 
of  the  life  estate,  shall  be  tiie  heir  or  heirs  ef 
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the  body  of  snch  tenant  for  life  shall  be  en- 
titled  to  take  as  purchasers  in  fee  simple,  by 
virtue  of  the  remainder  so  limited  in  them." 

That  this  statute  not  only  aiq)lles  to  es- 
tates tall  as  they  existed  at  common  law, 
but  also  to  estates  In  fee  simple  created  by 
the  general  words  of  Inheritance  used  In  this 
deed,  is  apparent  from  Its  words  and  was  ex- 
pressly recognized  by  this  court  In  Tesson  v. 
Newman,  62  Mo.  198,  In  which  that  construc- 
tion was  directly  involved.  It  is  therefore 
admitted  by  all  the  parties  to  this  suit  that 
the  equltablp  estate  vested  In  William  White- 
ley  by  this  deed  Is  only  a  life  estate,  and 
that  those  designated  In  the  deed  as  his 
"heirs"  will  at  his  death  take  as  purchasers 
from  the  grantor  under  the  deed.  For  this 
reason  it  becomes  necessary  to  determine  the 
nature,  purpose,  and  extent  of  the  legal  title 
Tested  in  the  trustee  by  the  terms  of  the  deed 
as  a  measure  of  the  equity  of  the  life  tenant, 
bearing  In  mind  the  question  whether  that 
equity  entitles  him  to  the  possession  of  the 
land.  This  we  must  gather  from  the  inten- 
tion of  the  grantor  expressed  by  the  terms 
of  his  deed. 

[2]  2.  That  Abner  Whiteley,  out  of  his  own 
absolute  property  had  the  right  to  provide 
for  his  descendants  In  any  lawful  way  and 
according  to  the  dictates  of  his  own  Judg- 
m^it  as  to  their  capacity,  needs,  and  de- 
serts, is  not  questioned.  In  doing  this  he 
might  Invest  them  with  such  estates  In  the 
property  devoted  to  that  purpose  as  he  might 
think  best.  Of  these  be  might  give  them  the 
untrammeled  management  and  control,  or  ap- 
point trustees  for  that  purpose,  and  In  taking 
the  latter  course  in  this  case  it  Is  evident 
that  be  desired  not  only  to  preserve  the  land 
intact  for  transmission  to  the  remaindermen 
Indicated  In  the  deed,  but  to  provide  safe- 
guards to  isecure  the  immediate  object  of  bis 
bounty  against  his  own  improvidence.  For 
this  purpose  he  thought  best,  instead  of  con- 
veying the  life  estate  directly  to  William,  to 
convey  it  to  a  trustee  who  should  manage 
and  control  it,  and  each  year,  after  paying 
the  expense  of  keeping  It  In  productive  condi- 
tion, pay  the  net  income  of  that  year  to  the 
beneficiary.  It  may  be  that  he  believed  that 
at  first  this  income  might  he  small,  but  that 
the  land  would  ultimately  Increase  In  value 
and  prodnctiveneSB  so  as  to  afford  ample  pro- 
vision for  bis  grandson  In  his  old  age  and 
become  a  valuable  inheritance  to  his  heirs. 
Were  It  our  duty  to  question  his  judgment, 
there  is  much  In  this  record  which  indicates 
that  it  was  sound,  but  the  land  was  bis,  and 
it  is  tor  us  to  give  effect  to  the  disposition 
be  made  by  this  deed  so  far  as  we  lawfully 
may. 

We  are  satisfied  tbat  It  gave  William 
Wblteley  no  possesswy  interest  in  the  land. 
On  tbe  contrary,  the  execution  of  the  trust 
which  It  created  necessarily  required  that  Its 
poBseBBlott,  control,  and  management  should 
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remain  In  tbe  trustee  for  the  purpose  of  keep- 
ing It  in  r^alr,  paying  taxes  and  other  neces- 
sary expenBes,  and  realizing  an  annual  in- 
come for  the  l)eneflciary,  and  for  those  pur- 
poses all  necessary  discretion  was  lodged  in 
her  alone.  While  she  might,  perhaps,  lease 
the  same  land  to  him,  his  possession  would 
be  her  possession  under  the  deed,  and  she 
alone  responsible  for  the  application  of  the 
proceeds.  The  deed  gave  her  no  power  to 
shake  the  trust  from  her  shoulders  by  con- 
verting it  into  a  life  estate  in  the  beneficiary. 
Bis  occupation  could  only  be  under  her  title 
and  subject  to  the  execution  of  tke  trust,  one 
lit  the  evident  objects  of  which  was  the  with- 
holding from  him  of  any  vendible  Interest  In 
the  land  itself. 

The  Carroll  circuit  court  in  Penland  and 
Atwood  against  William  Whlteley  and  Mrs. 
Watson  took  a  different  view  of  the  legal 
efiTect  of  this  deed,  and  defendants  pleaded 
that  Judgment  a.a  an  estoppel  in  this  case. 
They  make  no  argument  as  to  its  propriety, 
but  rely  upon  it  as  a  conclusive  adjudication 
between  themselves  and  this  plaintiff  of  the 
meaning  and  effect  of  tbe  deed,  and  we  will 
therefore  refer  to  the  exact  question  then 
adjudicated,  as  well  as  Its  effect  upon  the 
rl^ts  of  these  parties. 

[S]  3.  These  defendants  dalm  a  possessory 
estate  of  freehold  through  the  plaintifb  in 
that  case.  This  plaintiff  claims  the  same  es- 
tate as  trustee  under  the  deed  from  Abner 
Whlteley,  the  common  source  of  title.  In 
the  former  suit  the  plaintiffs  claimed,  as  Is 
fdiown  by  the  Judgment  we  have  copied  in 
our  statement,  by  two  titles;  (1)  Throui^  a 
lease  or  transfer  of  the  legal  life  estate  by 
this  plaintiff  to  Whlteley,  and  a  conveyance 
from  him  to  Penfand  of  the  same  estate; 
and  (2)  by  conveyance  from  William  White- 
ley  of  his  own  interest  acquired,  under  the 
deed  from  Abner  Whlteley  to  this  plaintiff. 

The  trial  court  held  that  Penland  acquired 
nothing  from  this  plaintiff,  and  "that  the 
agreements,  assignments,  ahd  conveyances 
pnrportlng  to  convey  the  interest  of  the 
trustee  to  William  Whlteley  were  and  are 
not  effective  to  extinguish  the  trust  in  Gertie 
Watson  created  by  the  deed  of  Abner  White- 
ley,  nor  to  merge  the  title  in  William  White- 
ley,"  and  that  the  legal  title  was  then  still 
vested  in  Qertle  Watson  as  trustee  with  re- 
mainder to  the  heirs  of  William  Whlteley, 
and  expressly  "annulled,  set  aside,  and  for 
naught  held"  the  Instrument  or  lease  from 
the  trustee  to  William  through  which  those 
plaintiffs  were  claiming.  It  also  held  "that 
the  right  to  possession,  rents,  and  profits, 
less  necessary  expenses,  repairs,  and  taxes, 
is  vested  In  plaintiffs,  John  W.  Penlnnd  and 
Prank  E.  Atwood,  equal  owners  thereof." 
In  other  words,  it  expressly  adjudged  that  the 
legal  title  to  the  land  was  then  vested  In 
this  plaintiff  as  trustee,  that  sa<^  leases,  as- 
•IgnmentSr  *°d  conveyances  as  site  bad  at- 


traipted  to  make  were  utterly  null  and  void, 
and  that  by  tbe  deed  from  Abner  to  Gertie 
the  freehold  had  been  vested  in  WlULam  with 
ail  the  powers  and  duties  which  that  deed 
purported  to  give  the  trustee,  who  is  now 
here  as  plaintiff  attempting  to  assert  those 
same  powers.  The  Judgment,  reduced  to  its 
lowest  terms,  appoints  Penland  and  Atwood 
trustees  under  the  deed  of  Abner  and  en- 
Joins  the  plaintiff  from  doing  anything  in  ex- 
ecution of  her  powers  under  the  deed. 

The  record  does  not  show  that  Qertle  Wat- 
son was  served  with  process  in  the  Penland 
case  or  that  she  appeared  otherwise  than  by 
the  Joint  answer  filed  by  Mr.  Forsee  as  at- 
torney for  both  defendants.  He  testifies 
that  he  was  not  her  attorney,  and  never  had 
any  dealing  whatever  with  her  in  the  mat- 
ter, and  that  she  refused  to  have  anything  to 
do  with  the  case.  He  signed  for  her  the  stip- 
ulation for  affirmance  by  this  court  after 
his  wife  had  acquired  the  interest  of  Penland 
and  Atwood.  That  Judgment,  In  its  applica- 
tion to  the  trustee,  is,  like  a  bird  without 
wings,  anomalous.  It  determines  that  under 
the  terms  of  her  trust  she  had  no  power  to 
transfer  the  possession  and  use  of  the  land 
to  her  beneficiary,  and  sets  aside  and  cancels 
all  instruments  by  which  she  had  attempted 
to  do  so.  It  also  determines  that  the  right  to 
poesesaion  and  use  passed  to  Penland  by  his 
deed  from  the  beneficiary.  It  squeezed  from 
the  trust  all  its  active  features,  which  de- 
pended upon  the  right  of  the  trustee  to  the 
possession  of  the  premises,  so  that  tbe  use 
was  executed  by  the  act  of  its  creation  under 
the  provisions  of  section  4589  of  the  Revised 
Statutes  of  1899  now  section  2867  of  the  re- 
vision of  1909.  Carter  v.  Long,  181  Mo.  701, 
710,  81  S.  W.  162;  Ottomeyer  v.  Pritchett, 
178  Mo.  loc.  dt  166,  77  S.  W.  62. 

On  the  other  hand,  tbe  court  expressly  kills 
this  finding  by  holding  that  she  is  still  seized 
of  the  legal  title  to  the  freehold  as  trustee. 
This  is  the  foundation  on  whicb  the  present 
suit  stands.  As  we  said  of  the  petition  in 
O'Brien  v.  Transit  Co.,  212  Mo.  lot  clt.  66, 
110  S.  W.  705,  15  Ann.  Cas.  86,  the  Penland 
Judgment  is,  on  its  face,  a  felo  de  se.  The 
legal  title  could  not,  under  the  statute,  exist 
without  tbe  support  of  the  use,  which  it 
followed  into  whosoever  hands  it  might  fall. 
This  follows  from  tbe  fact  that  the  statute 
of  uses  applies  expressly  to  estates  for  life 
as  well  as  In  fee.  This  Is  the  theory  on 
which  the  Penland  suit  was  instituted.  The 
petition  states  that  the  plaintiffs  were  the. 
owners  of  the  land.  The  court  adjudged 
that  the  defendant  trustee  was  the  OAvner  in 
trust  of  the  life  estate,  and  she  has  institut- 
ed this  suit  to  secure  the  adjudication  of  the 
court  as  to  her  title,  rigbts,  and  duties  with 
respect  to  the  subject  of  her  trust.  She 
charges  that  the  possession  and  control  of  the 
property  indispensable  to  its  execution  Is 
withheld  from  her  by  the  defendants  or  some 


Digitized  by 


Google 


Ho.)  WATSON  ▼. 

(»i 
of  them ;  that  It  Is  being  wasted  and  neglect- 
ed; that  taxes  bave  remained  unpaid  for 
some  of  which  suit  Is  already  pending;  and 
that  the  defotdants  have  collected  the  rents 
and  profits  and  appropriated  them  to  their 
own  use.  That  these  things  endanger  the 
rights  of  remaindermen  yet  undetermined 
and  perhaps  nonexistent  is  evident,  and  that 
her  trust  as  defined  in  the  deed  which  created 
It  has  some  reference  to  their  protection  Is 
equally  evident.  She  does  not,  with  respect 
to  the  title  reserved  to  her  in  the  Penland- 
Atwood  judgment,  stand  In  the  relati<»i  ot  a 
beneficiary,  but  of  a  fiduciary. 

[4]  The  court  has  held  at  the  instance  of 
these  defendants,  wSo  asked  her  removal,  she 
ought  not  to  be  continued  as  trustee,  and  has 
also  at  defendants'  instance  appcrfnted  anotb- 
er  in  her  place.  She  has  not  an[>ealed  fr«Htt 
this  order,  which  is  clearly  authorized  by  the 
statute,  and  the  defendants  are  estopped,  by 
the  prayer  of  their  answer  to  that  effect,  to 
now  question  that  authority.  The  court  has 
appointed  George  H.  Blagee  trustee  in  her 
place,  with  full  power  and  authority  to  exe- 
cute the  trust  according  to  the  terms  of  the 
deed.  This  has  the  effect,  under  the  drcnm' 
stances  stated,  to  substitute  blm  to  the  rights 
of  respondent  in  this  appeaL 

[6]  4.  We  have  already  said  in  the  preced- 
ing paragraphs:  (1)  That  the  deed  from  Ab- 
ner  Whiteley  to  Gertie  Watson  vested  in  her 
the  legal  title  for  the  life  of  William  with  re- 
mainder in  fee  to  bis  heirs;  (2)  that  her  title 
was  in  truHt  for  the  benefit  of  William  during 
his  life,  and  to  preserve  the  property  Intact 
for  transmission  to  those  who  should  be  as- 
certained by  his  death  to  be  his  heirs;  (3) 
that  this  necessarily  involved  tiie  active  duty 
on  her  part  of  leasing  the  land,  collecting  the 
r^its,  expending  so  much  as  necessary  in  re- 
pairs, and  the  payment  of  taxes  and  other 
charges  upon  the  title;  (4)  that  these  fiduci- 
ary functions  necessarily  included  the  actual 
possession  and  control  of  the  land;  and  (5) 
that  this  right  of  possession  was  and  is,  with 
Us  incidents  enumerated  in  the  deed,  necessa- 
ry to  sustain  the  legal  title  of  the  trustee, 
whid)  would  otherwise  become  vested  in  the 
benefldary  by  the  operation  of  the  statute  of 
uses. 

In  addition  to  what  we  have  already  said 
on  the  last  of  these  points,  we  will  add  that 
the  legal  title  cannot,  as  against  the  statute 
of  uses,  be  supported  for  the  purpose  of 
transmission  alone,  because  that  is  the  very 
office  of  the  statute.  In  this  case  the  active 
duty  of  preserving  the  property  from  dilapi- 
dation by  repairs  and  from  sacrifice  by  sale 
for  delinquent  taxes  was  implied  by  the  Judg- 
ment. 

[I]  6.  Turning  now  from  the  interpretation 
of  the  terms  of  the  Penland  Judgment,  we 
will  notice  its  effect  in  view  of  all  the  drcnm- 
stances  disclosed  In  the  record. 

The  plaintiff   insists   that   she   was   not 
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served  with  process  In  that  case  and  did  not 
appear.  No  service  is  shown.  Her  appear- 
ance d^ends  upon  the  authority  of  Mr.  For- 
see  to  act  as  her  attorney.  He  testifies  that 
she  did  not  employ  him  nor  did  he  have  any 
dealing  with  her.  Whatever  be  did  was  by 
direction  of  Abner,  the  donor  of  the  trust, 
who  could  not,  in  this  manner,  change  the 
effect  of  his  deed.  Ottomeyer  v.  Prltchett, 
supra.  The  defendants  say  that  this  want  of 
original  authority  makes  no  difference;  that 
she  cannot  avail  herself  of  it  in  this  collater- 
al proceeding.  It  is  from  this  standpoint 
that  we  will  approach  the  question. 

The  Penland-Atwood  cause  resulted  in  the 
Judgment  in  evidence,  and  was  appealed  .to 
this  court  by  Mr.  Forsee,  whose  wife  then  ac- 
quired the  title  of  Penland  and  Atwood  for 
the  corporation  of  which  he  was  president 
and  stockholder.  He  then  signed  the  stipula- 
tion for  the  affirmance  of  the  Judgment, 
which  he  now  daims  devested  his  client  of 
her  title.  He  states  in  his  testimony  that  the 
consideration  paid  by  the  corporation  for  the 
interest  of  William  Whitdey  consisted  of 
sums  previously  advanced  to  him  from  time 
to  time  on  the  credit  of  this  land,  and  $500 
to  Penland  and  Atwood.  The  consideration 
ap<Hi  which  their  title  rested  is  not  explained. 

From  these  facts,  as  well  as  from  the  com- 
plexion of  this  entire  case  as  depicted  in  the 
record,  the  trial  court  was  abundantly  au- 
thorized to  find,  and  probably  did  find,  that 
the  transaction  was  the  culmination  of  a  plan 
by  which  the  name  of  this  plaintiff  was  used 
to  strip  all  semblance  of  restraint  and  limita- 
tion from  the  mere  xisufrftct  of  William,  so 
that  he  might  turn  it  into  ready  money  for 
himself,  and  profit  for  those  who  might  make 
the  coveted  advancements.  When  the  plan 
was  ripe  for  her  attorney,  in  that  most  sacred 
of  fldudary  capadties,  and  without  authority 
or  notice  to  her  of  his  interest,  stipulated  for 
Judgment  against  her  and  in  favor  of  himself 
and  his  associates  in  interest  whom  he  repre- 
sented. If  anything  passed  from  her  to  her 
lawyer,  or  to  the  corporation  which  he  rep- 
resented in  the  transaction  adverse  to  her, 
it  was,  undei*  the  droumstpntes  rfiown. 
charged  with  a  trust  in  her  favor  coextensive 
with  her  right  and  duty  as  trustee  under  the 
deed  from  Abner.  His  duty  as  her  attorney 
Imposed  tJils  trust.  Her  right  to  the  posses^ 
sion,  use,  and  management  of  the  property 
In  the  performance  of  her  duties  as  trustee 
under  the  deed  remains  unimpaired. 

We  have  already  held  in  the  preceding 
paragraphs  that  the  plaintiff,  Gertie  Watson, 
has,  under  her  deed  from  Abner  Whiteley, 
at  all  times  since  the  execution  of  said  deed, 
and  up  to  the  time  of  her  removal  by  this 
Judgment,  been  entitled  to  the  possession, 
management,  and  control  of,  and  to  collect 
the  rents  and  profits  realized  from,  the 
land  in  question,  and  that  by  tlie  terms  of 
this  Judgment  Magee  succeeds  to  aU  thoee 
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rights  and  Interests  in  the  same  fldndaTy 
capacity.  The  abstract  of  the  record  now 
before  us  is  so  imperfect  that  It  is  difficult 
to  ascertain  who  are  here  complaining  of 
this  Jndgment  Hardwlclc  claims  nothing  In 
his  pleading,  nor  does  his  name  appear  in 
the  Judgment.  Hughes  and  Whitsett  do  not 
appeal,  nor  do  they  file  any  brief  otr  malce 
any  appearance  In  this  court,  although  the 
Judgment  In  t\ieir  laror  is  attacljed  by  the 
real  aiH>ellant,  the  Oonventlon  City  Inrest- 
ment  Company,  on  the  ground,  apparently 
well  taken,  that  they  never  had  any  interest 
whatever  in  this  particular  land.  Neither 
of  the  defendants  Forsee  claim  any  interrest 
In  the  land  otherwise  than  through  the  cor- 
poration. The  Issues  are  therefore  narrowed 
to  a  contest  between  the  trustee  and  the 
corporation  orer  the  right  of  possession  and 
control  of  the  land  and  the  collection  and 
application  of  Its  rents  and  profits,  and 
a  contest  I)etween  'the  corpwatlon  and 
Hnghes  and  'Whitsett  as  to  the  right,  as  as- 
signees of  Whlteley,  to  receive  one-fourth 
of  the  annnal  rents  and  profits.  Tfaei«  Is 
also  a  difference  between  the  corporation 
and  the  trustee  as  to  the  duty  of  the  latter 
with  reference  to  the  payment  of  the  "drain- 
age tax"  levied  upon  the  property.  This 
seems  to  have  been  an  afterthought,  for  the 
facts  necessary  to  such  an  adjustment  are 
not  incorporated  In  the  record.  Neither  the 
age  of  the  equitable  life  tenant  nor  the 
amount  and  distribution  of  the  tax  Is  sug- 
gested. It  involves  the  protection  of  per- 
sons whose  Identity  can  only  be  ascertained 
at  the  death  of  William  and  Improvements, 
the  extent  and  character  of  which  are 
not  explained.  Reybum  v.  Wallace,  03  Mo. 
32ft,  3  S.  W.  482. 

[7]  The  questions  determined  by  the  trial 
court  may  be  stated  as  follows:  (1)  That 
the  trustee  appointed  by  the  deed  is,  and  at 
all  times  has  been,  entitled  to  possession, 
and  Its  recovery  in  this  suit;  (2)  that  the 
right  to  the  annual  diBtributi(Mi  of  the  net 
Tents  and  profits  conferred  by  the  deed  upon 
William  A.  Whlteley  Is  assignable  and  should 
be  paid  to  his  assignee.  Upon  these  two 
propositions  we  are  entlrdy  In  accord  with 
the  trial  court  It  goes  further,  however, 
and  determtnes  that  the  right  to  one-fourth 
of  the  amount  to  be  included  in  this  distri- 
bution is  vested  in  Hughes  and  Whitsett  by 
virtue  of  a  certain  contract  or  stipulation  in 
evidence.  The  corporation  disputes  this,  and 
says  that  it  is  entitled,  as  assignee  of  White- 
ley,  to  the  same  interest  Its  appeal  entitles 
it  to  be  heard  In  this  court  upon  that  ques- 
tion, and  we  hold  that  neither  the  contract 
before  us  nor  the  testimony  of  Mr.  Hughes, 
which  was  evidently  a  fair  statement  of  the 
facts  as  far  as  it  goes.  Indicates  that  they 
acquired,  or  Intended  to  acquire,  any  Interest 
of  William  Whlteley  in  the  rents  or  promts 
of  this  particular  land. 


The  Judgment  preserves  to  William  White- 
ley  a  one-fourth  interest  in  the  use  of  the 
land.  He  filed  a  verified  answer  In  this 
case  In  which  he  states  that  he  has  adlA  all 
bis  Interest  In  the  pn^ierty  In  question  to 
Forsee  and  the  corporation,  and  asks  that 
Judgment  be  rendered  for  them  accordingly. 
There  is  nothing  In  the  case  which  suggests 
the  propriety  of  preserving  to  him  any  part 
of  the  usufruct  In  this  land  against  his  will 
formally  expressed  upon  the  record.  The 
only  question  raised  by  this  appeal  with  re- 
ject to  the  validity  of  his  disposition,  in- 
volves his  right,  by  any  such  disposition,  ta 
transfer  Ills  Interest  In  the  annual  profits 
before  they  accrue.  The  trial  court  sustain- 
ed this  right,  and  we  have  already  expressed 
oar  concurrence  in  that  view.  The  plaintlfl 
also  acquiesces  by  failure  to  appeaL 

We  are  satisfied  from  the  tenor  of  the 
deed  which  created  this  trust  that  the  gran- 
tor intended  not  only  to  protect,  as  w^  as 
he  could,  his  grandson  from  bis  own  improvi- 
dence, but  also  to  provide  restraints  by  which 
It  should  be  transmitted  safely  and  with- 
out waste  or  deterioration  to  the  remainder^ 
men.  His  wisdom  In  guarding  both  the  title 
and  imssession  has  strongly  impressed  us, 
and  we  can  see  no  reason  why  the  trust  he 
created  for  that  purpose  should  not  be  ad- 
ministered under  tbe  eye  of  a  court  oC 
equitable  Jurisdiction.  The  petition  in  Om 
Penland-Atwood  case  was  founded  upon  a 
daim  of  title  In  fee  simple,  and  the  con- 
troversy over  taxes  appearing  In  this  record 
suggests  that  the  danger  hanging  over  the 
transmission  of  the  remainder  has  not  dis- 
appeared. We  agree  with  the  trial  court 
that  the  intention  of  the  grantor  requires 
that  the  trust  be  C(»tlnued. 

For  the  reasons  we  have  stated,  the  Judg- 
ment of  the  circuit  court  for  Carroll  county 
is  affirmed  In  so  far  as  It  gives  possesslim 
of  the  land  in  question  to  the  trustee  ap- 
pointed by  tiiat  court,  and  damages  for  Its 
withholding,  assessed  the  value  of  the  montli- 
ly  rents  and  profits,  and  gives  costs  to  the 
plaintiff.  In  other  respects  it  is  reversed, 
and  the  cause  remanded,  with  directions  to 
so  amend  the  Judgment  as  to  distribute  the 
net  profit  arising  from  the  management  and 
operation  of  the  property  in  accordance  with 
the  views  herein  expressed,  and  with  per- 
mission, In  its  discretion,  to  allow  the  amend- 
ment of  the  answer  of  Hughes  and  Whitsett 
upon  Uielr  application,  and  to  permit  the 
presentation  of  further  evldeice  upon  that 
issue.  That  court  may  also^  in  Its  discre- 
tion, and  having  in  view  the  Intention  of 
Abner  Whlteley  as  expressed  in  liis  deed, 
receive  further  evidence  respecting  the  drain- 
age taxes  referred  to  in  the  Judgment  and 
modify  the  same  In  that  respect  if  and  as 
conformity  to  law  may  require  it  The  costs 
of  this  appeal  will  be  paid  by  the  party 
which  Incurred   them,   and   reimbursed   by 
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tbe  trostee  <$dt  of  funds  whldi  may  come  to 
bis  bands  tn  ezecatlon  of  the  trust 

RAGtiAND  and  SMAIiL,  CX3.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
Brown,  C,  is  adopted  as  tbe  opinion  of  tlie 
court. 

All  concur;  D.  B.  BLAIR,  J^  in  result 


MASON  V.  MASON   et  al.     (Na.  21843.) 

{Supreme  Court  of  Miasouri,  Divisioa  No,  1. 

March  5,  1921.     Motion  to  Transfer  to 

Court  in  Banc  Denied  June  6,  1921.) 

1.  Deeds  «=bI94(5)— In  aetlsa  to  oanoel  for 
want  of  delivery  burden  Is  on  person  denying 
full  exaeetlon. 

Wliere  a  deed  fully  executed,  but  not  re- 
corded, was  in .  tbe  poBsession  of  the  grantee 
at  tbe  grantor's  death,  and  was  immediately 
filed  for  record,  it  is  prima  fade  valid  and  op- 
eratire,  and  tbe  burden  of  proof  is  on  one  at- 
tacking tbe  instrument  on  tbe  theory  that  it  was 
not  completed  by  delivery.  (Per  Woodson,  P. 
J.,  and  Elder,  J.) 

2.  Deeds  «a»l04(5)— Presumption  of  delivery. 

Where  a  duly  executed  deed  was  in  tbe  pos- 
session of  the  grantee  at  tbe  grantor's  death, 
and  was  immediately  filed  for  record,  the  pre- 
sumption of  delivery  can  be  overturned  only  by 
strong  evidence.  (Per  Woodson,  P.  J.,  and 
Elder,  J.) 

3.  Deeds  «s>l94(l)>-Tlie  law  presnmes  mueh 
■ore  In  faver  of  delivery  In  case  of  voluntary 
•attloment. 

In  case  of  a  voluntary  settlement  between 
near  relatives  the  law  presumes  much  more 
in  favor  of  delivery  than  in  ordinary  cases  of 
bargain  and  sale  between  strangers.  (Per 
Woodson,  P.  J.,  and  Elder,  J.) 

4.  Deads  «=3 1 94(5)— Evidence  hold- Insufficient 
te  rsbnt  presnnptlon  of  delivery. 

In  an  action  to  cancel. on  the  ground  of  want 
of  delivery  a  deed  found  in  the  possession  of 
a  grantee  and  recorded  immediately  after  the 
grantor's,  death,  tbe  presumption  of  delivery 
keld  not  rebutted.  (Per  Woodson,  P.  J.,  and 
Elder,  J.) 

5.  Witnesses  ^3202— Attorney  Is  competent  to 
testify  te  direction  for  delivery  of  deed. 

Where  an  attorney  prepared  a  deed  in  favor 
of  the  grantor's  danghter-in-law,  and  as  notary 
public  took  the  acknowledgment,  etc.,  he  is 
competent  to  testify  to  tbe  grantor's  direction 
to  deliver  the  deed  to  tbe  daughter,  for  such 
commonication,  being  made  to  the  attorney  act- 
ing merely  in  the  capacity  of  notary  public  or 
icrlvener,  is  not  privileged  as  would  be  a  com- 
manication  between  attorney  and  client  relat- 
ing to  a  disdoenre  of  facts,  etc.  (Per  Woodson, 
P.  J.,  and  Elder,  3.) 


6.  Witnesses  «=9l68--Survlvor  Is  competent  to. 
contradict  alleged  admissions  made  after  death 
of  original  party. 

The  survivor  of  a  transaction  with  a  deceas- 
ed party  is  competent  to  contradict  alleged  ad- 
missions claimed  to  have  been  made  after  the 
death  of  the  original  party  to  the  tranaaction, 
(Per  Woodson,  P.  J.,  and  Elder,  J.) 

7.  Witnesses  «=>  177— Where  plalntlfl  testifles 
to  admission,  defendant  may  testify  in  opposi- 
tion. 

Where  a  son  of  decedent  who  stood  in  the 
shoes  of  a  subsequent  grantee  seeking  to  avoid 
a  prior  conveyance  attacked  a  deed  by  his  fa- 
ther to  defendant  asserting  nondelivery,  and 
testified  to  an  alleged  admission  by  defendant 
defendant's  incompetency  was  waived,  and  she 
may  testify  in  opposition.  (Per  Woodson,  P.  J., 
and  Elder,  J.) 

Appeal  from  Circuit  Court;  livlitgston 
County;  Arch  B.  Davis,  Judge. 

Suit  by  John  T.  Mason  against  Charlotto 
A.  Mason,  J.  R.  Mason,  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
AflJrmed. 

Sutton  A  Huston,  of  Troy,  and  Frank 
Sbeetz,  of  Chilllcothe,  for  appellant. 

Collet  &  Son,  of  Salisbury,  for  respond- 
ents. 

BROWN,  O.  Suit  instituted  in  Charl- 
ton circuit  court  December  31,  1917,  at  Sal- 
isbury. Tbe  petition  is  In  two  counts,  and 
states  that  tbe  plaintiff  and  defendant  James 
R.  Mason  are  the  only  children  and  heirs  at 
law  of  one  Peter  Mason,  who  died  in  said 
county  April  28,  1913,  seized  in  fee  of  the 
land  in  controversy,  described  as  tbe  south 
half  of  the  northwest  quarter  of  section  24, 
township  23,  range  17  in  said  county,  the 
title  to  which  then  and  thereby  vested  In 
them  by  descent  as  tenants  in  common ;  that 
soon  after  the  death  of  their  father  there 
was  filed  in  tbe  office  of  tbe  recorder  of  deeds 
of  said  county  a  warranty  deed  purporting 
to  convey  tbe  said  18  acres  of  land  to  the  de- 
fendant Charlotte  A.  Mason,  the  wife  of  J. 
R.  Mason,  to  have  and  bold  during  her  life 
with  remainder  in  fee  to  three  of  her  chil- 
dren, Artie  May  Carter,  James  J.  Mason,  and 
Ada  S.  Spratt ;  that  said  deed  was  signed  and 
acknowledged  December  9,  1910,  but  was 
never  delivered  to  the  grantees  or  either  of 
them  during  the  life  of  the  grantor. 

The  prayer  for  relief  asks  for  cancellation 
of  the  undelivered  deed,  for  a  determination 
of  the  title  as  between  all  the  parties,  includ- 
ing Rush  Mason,  who  la  alleged  to  make 
some  unknown  claim,  and  for  possession, 
which  la  alleged  to  have  been  held  by  the 
graof^ee  Charlotte  continuously  since  the 
death  of  Peter  Mason. 

The  substantive  facts  are  that  at  the  date 
of  his  death  Peter  Mason  had  owned  and 
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been  in  possession  of  a  farm  of  160  acres, 
consisting  of  the  northwest  quarter  of  said 
section  24,  on  which  his  children  were  bom 
and  raised.  Els  residence,  which  is  de- 
scribed as  "the  new  house,"  with  its  mes- 
suages, was  situated  on  the  south  half,  upon 
a  road  running  along  the  south  side  of  the 
farm.  It  was  something  over  three  miles 
from  the  dty  of  Salisbury.  His  wife  had" 
been  dead  for  a  number  of  years  before  the 
narrative  of  the  transaction  complained  of 
begins,  and  be  had  leased  his  farm  to  differ- 
ent tenants,  reserving  a  room  in  which  he 
lived  and  kept  bis  belongings,  and  ^en 
there  boarded  with  his  tenants.  He  some- 
times stayed  at  the  home  of  the  defendants 
in  Salisbury,  where  he  had  been  continuously 
during  about  six  months  preceding  his  death. 

On  the  same  date  and  at  the  same  time 
and  place  of  the  writing  and  acknowledg- 
ment of  this  deed  the  grantor  made  a  will. 
Both  Instrumoits  were  written  by  Mr.  Fred 
lAwb  of  Salisbury,  an  attorney  at  law  em- 
ployed by  him  for  the  purpose;  The  will  ap- 
pointed Judge  Lamb  executor  and  devised 
to  the  plalntur  and  his  daughter  Cora  Ells 
the  north  half  of  his  farm  to  be  held  by  them 
as  follows:  The  undivided  two-thirds  to 
John  T.  Mason  and  the  undivided  <me-third 
to  Cora.  He  bequeathed  $20  to  his  son 
James  and  the  remainder  of  his  personalty, 
which  the  testimony  shows  to  have  amounted 
to  about  $500,  to  his  grandson  Rush. 

The  testimony  shows  that  he  was  dissatis- 
fied with  his  son  James  for  the  reason  that 
be  did  not  think  he  had  treated  his  wife  as 
well  as  he  should. 

The  delivery  of  the  deed  to  Charlotte  is 
the  only  question  in  issue.  The  evidence  Is 
simple,  its  force  and  effect  depending  princi- 
pally upon  the  competraicy  of  witnesses,  and 
can  be  better  treated  in  the  body  of  the  opin- 
ion. 

[1-3]  1.  The  sole  object  of  this  suit  Is  the 
judicial  cancellation  of  the  deed  from  Peter 
Mason  to  the  defendant  Charlotte  A.  Mason 
■on  the  ground  that  its  execution  was  never 
completed  by  delivei^y.  After  the  death  of 
the  grantor  It  was  In  the  possession  of  the 
grantee,  fully  executed  and  acknowledged, 
and  upon  Its  face  entitled  to  record,  and  was 
by  her  immediately  filed  for  record  in  the 
proper  office  and  recorded.  Under  these  cir- 
cumstances it  is  prima  facie  valid  and  opera- 
tive, and  the  burden  Is  upon  any  one  denying 
its  full  execution  to  establish  that  d^iial  by 
proof.  Pitts  V.  Sheriff,  108  Mo,  110,  loc.  clt 
116,  18  S.  W.  1071;  McFarland  t.  Brown,  183 
S.  W.  800,  loc  dt  808 ;  Scott  v.  Scott,  95  Mo. 
300,  8  S.  W.  161;  Crutcher  v.  Stewart,  204  S. 
W.  18,  loa  dt.  20;  Tyler  v.  Hall,  106  Mo.  313, 
17  B.  W.  319,  27  Am.  St.  Rep.  337;  1  Devlin 
on  Deeds  (Sd  Ed.)  }  294.  This  presumption  la 
BO  strong  that  only  strong  evidence  can  over- 
ttura  it    Devlin  on  Deeds,  supra. 


"The  law  presumes  much  more  in  favor  of 
a  delivery  in  cases  of  voluntary  settlements  in 
favor  of  a  wife,  child,  or  near  relative  than  it 
does  in  ordinary  cases  of  bargain  and  sale  be- 
tween strangers.  Hamilton  v.  Armstrong,  120 
Mo.  697;  Crowder  v.  Searcy,  108  Mo.  07." 
Rumsey  v.  Otis,  133  Mo.  loc.  dt  05,  34  8.  W. 
553. 

In  that  case  this  court  quoted  with  evi- 
dent approval  from  Cannon  v.  Cannon,  26 
N.  J.  Eq.  316,  as  follows: 

"To  make  delivery  of  a  deed,  it  is  not  neces- 
sary it  should  actually  be  handed  over  to  the 
grantee,  or  to  another  person  for  him.  It  may 
be  effected  by  words  without  acta,  or  *  *  • 
by  both  acts  and  words.  Indeed,  it  may  be 
made  though  the  deed  remains  in  the  castody 
of  the  grantor." 

The  curious  may  find  many  cases  dted  in 
those  to  which  we  have  already  referred  bus- 
taining  and  elaborating  their  doctrine  and 
holding  that  "the  delivery  Itself  la  only  in- 
tended to  evidence  the  purpose  of  the  grantor 
to  give  effect  to  the  tnatrument"  Acting 
upon  this  Judldal  suggestion,  we  will,  before 
proceeding  to  notice  the  testimony  of  wit- 
nesses introduced  by  plaintiff  to  sustain  the 
burden  assumed  by  his  pleading,  refer  to  the 
drcumstances  of  the  transaction  for  such 
suggestions  as  they  contain  of  the  Intention 
of  the  grantor  to  perfect  this  deed  at  the 
time  of  the  writing. 

[4]  Jndge  Lamb,  a  lawyer  of  prominence, 
had  aided  the  grantor  with  such  legal  advice 
as  was  required  by  the  situation,  and  we  not 
only  may,  but  must,  presume  that,  both  to- 
gether, they  knew  the  law  applicable  to  the 
business  In  whldi  they  were  engaged.  Jndge 
Lamb  was  present  at  the  signing  of  the  deed, 
still  acting,  we  will  presume,  in  the  capadty 
of  legal  advisor,  and  also  in  the  further  offi- 
cial capadty  of  notary  public  to  perform  the 
acts  necessary  to  give  publidty  to  the  deed 
whenever  such  publidty  should  be  desired 
by  the  grantee.  The  writing,  signing,  and 
sealing  of 'the  certificate  was  a  public  and 
official  act  done  by  a  public  officer  in  the 
presence  of  witnesses  who  were  especially 
called  to  aid  in  furnishing  '  the  evidence 
which  might  at  some  time  become  necessary 
to  prove  its  execution. 

The  grantor,  the  chief  actor  in  the  cere- 
mony of  publidty,  was  sick  and  evidently 
thinking  and  acting  In  contemplation  of  his 
own  dissolution.  He  had  in  mind  the  dis- 
position of  his  entire  estate  to  the  minutest 
item.  He  also  had  in  mind  the  protection  of 
his  daughter-in-law,  the  mother  of  his  four 
grandchildren,  suggested  by  what  he  con- 
sidered the  unjust  treatment  of  her  husband, 
the  father  of  the  same  grandchildren.  He 
had  only  the  two  Immediate  descendants, 
this  plaintiff  and  the  husband  of  the  grantee, 
who  has  died  during  the  progress  of  this  liti- 
gation.   The  plaintiff  lived  in  Chicago,  had 
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not  often  ylsited  his  father,  and,  as  he  tells 
us  In  his  testimony,  wliile  he  was  present  at 
his  bedside  when  he  died,  he  felt  sndk  inter- 
est in  the  disposition  of  Ids  property  that 
he  made  special  inquiry  of  this  grantee  as  to 
its  disposition  at  the  time  of  the  mortuary 
serrices. 

At  the  meeting  to  which  we  have  referred 
this  deed,'  by  which  the  half  of  the  farm  on 
which  was  situated  the  home  was  given  to 
his  daughter-in-law  for  life  with  remainder 
to  three  of  her  children,  was  executed.  At 
the  same  time  a  will  was  executed  giving  the 
other  half  of  the  farm  to  this  plaintiff  and 
his  daughter  and  the  whole  amount  of  per- 
sonal property  which  might  be  and  was  left 
at  his  deatb  to  the  remaining  grandchild. 
Neither  the  husband  and  father  of  the  gran- 
tees in  the  deed  nor  the  grandson  who  was 
left  out  of  it  is  here  complaining.  The  dis- 
position was  evidently  equitable,  the  deed 
and  will  were  Interdependent,  and  it  was  nec- 
essary that  the  deed  should  be  delivered  in 
the  lifetime  of  the  grantor  to  make  the  gen- 
eral plan  effective.  If  only  the  will  should 
be  operative  at  the  time  of  his  death,  the  dis- 
position which  the  grantor  intended  would 
entirely  fill,  and  be  replaced  by  the  disposi- 
tion sought  In  this  case,  which  would  make 
this  plaintiff  the  highly  favored  beneficiary. 
The  law  presumes  that  the  testator  knew 
this  and  that  he  was  also  well  advised  is  not 
questioned. 

This  deed  was  not  recorded,  and  we  are 
asked  to  consider  this  fact  as  controlling  evi- 
dence that  it  was  not  delivered.  In  consider- 
ing this  question  the  court  must  necessarily 
place  itself  In  the  position  of  this  old  man, 
who  was,  as  the  evidence  shows,  lying  in 
bed  in  the  room  at  the  time  of  Its  execution 
without  expectation  of  final  recovery.  He 
wanted  peace,  and  his  daughter-in-law,  who 
evidently  returned  his  affection  and  confi- 
dence, not  only  desired  to  assist  him,  but 
wanted  peace  herself.  Nothing  is  more  natu- 
ral than  that  in  the  interest  of  peace  and 
quiet  and  comfort  a  promise  should  have 
been  requested  and  made  that  this  deed 
would  not  be  placed  upon  the  public  records 
until  the  will  should  take  effect,  so  that  both 
might  come  to  the  knowledge  of  this  plain- 
tiff in  connection  with  each  other.  This  court 
has  no  right  to  stigmatize  such  an  arrange- 
ment if  it  was  made.  It  was  the  right  of 
the  parties  and  the  one  thing  about  which 
we  have  to  Inquire  is  whether  this  deed  was 
actually  delivered. 

2.  To  rebut  the  presumption  of  delivery 
arising  from  the  possession,  we  are  referred 
to  the  testimony  of  the  plaintiff  in  his  own 
behalf,  to  the  effect  that  after  the  burial  of 
his  father  and  after  the  deed  had  beei^  filed 
for  record  he  had  a  conversa/tion  with  the 
grantee,  at  her  house,  in  the  presence  of  his 
ancle  Ben  Mason,  In  which  the  uncle  took 
part,  asked  her  to  tell  plaintiff  bow  it  was, 


and  that  she  said  that  she  and  her  father 
(referring  to  the  grantor)  had  an  understand- 
ing about  the  deed;  that  they  both  knew 
where  it  was,  and  if  she  died  first  her  father 
was  to  get  the  deed  and  destroy  It,  and  if  he 
died  first  she  was  to  get  the  deed  and  record 
it,  and  that  she  had  sent  it  away  that  morn- 
ing; that  she  then  looked  at  him  and  cried 
and  asked  if  he  thought  she  had  done  any- 
thing wrong.  Fred  Schmltt,  one  of  the  wit- 
nesses to  the  deed,  testified  that,  when  the 
deed  and  will  were  executed  and  handed  to 
Judge  Lamb,  he  asked  what  should  be  done 
with  them,  and  the  grantor  said,  "Keep  them 
until  we  see  further." 

[S]  It  is  not  necessary  to  determine  what 
effect  it  would  have  had  did  his  testimony 
stand  uncontradicted.  It  might  well  be  said 
that  the  remark  related  by  Schmltt  had  no 
tendency  whatever  to  prove  that  further  di- 
rections were  not  given  as  was  evidently  con- 
templated by  the  grantor.  It  is,  however, 
met  or  supplemented  by  the  testimony  of 
Judge  Lamb  that  the  grantor  told  him  to  de- 
liver it  to  the  grantee,  and  that  he  did  so 
either  on  that  day  or  the  next  It  could  not 
have  been  done  at  the  moment,  because  the 
execution  of  the  papers  occurred  at  the  farm, 
while  the  grantee  resided  in  Salisbury,  sev- 
eral miles  away.  We  will  consider,  there- 
fore, the  contention  of  plaintiff  that  this  di- 
rection was  a  privileged  communication  by 
client  to  attorney  which  the  latter  should  not 
have  been  permitted  to  disclose.  This,  for 
two  equally  conclusive  reasons,  is  not  a  cor- 
rect statement  of  the  law  in  its  application 
to  this  case:  First,  whatever  was  said  and 
done  was  not  confidential  in  its  character. 
Two  witnesses,  unconnected  with  the  subject- 
matter  or  parties  in  any  other  capacity,  were 
present  and  heard  or  might  have  heard  all 
that  was  said.  It  was  not  a  disclosure  of 
fact,  but  was  simply  a  direction  which  might 
have  been  given  with  equal  propriety  to  ei- 
ther or  all  of  them.  Thornton  In  his  recent 
excellent  and  elaborate  treatise  on  Attorneys 
at  Law  says  the  rule  In  this  respect  Is  as 
follows: 

"In  order  that  the  rule  or  its  reason  shall  ap- 
ply, it  is  inherently  necessary  that  the  com- 
munication made  by  the  client  to  the  attorney, 
or  to  his  clerk,  should  be  confidential;  there- 
fore, if  the  client  chooses  to  make  his  communi- 
cation in  the  presence  of  third  persons,  it  ceas- 
es to  be  confidential,  and  is  not  entitled  to  the 
protection  afforded  by  the  rule."    Section  117. 

He  cites  many  cases  In  support  of  this 
proposition,  the  justice  and  soundness  of 
which  is  clearly  Illustrated  by  the  circum- 
stances of  this  case,  in  which  the  fact  to  be 
proven  is  the  direction  given  in  the  presence 
of  three  persons,  one  of  whom  happened  to 
be  a  lawyer  aiding  in  the  preparation  and 
execution  of  the  Instrument,  while  the  others 
are  laymen  there  for  the  same  purpose.   That 
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two  of  tbem  are  competent  wltoesses  to  prove  (     "  'When  I  «ome  back  from  Keytesyille  to- 
that  the  other  disobeyed  the  direction  of  the    morrow  I  will  stop  by  and  tell  you  about  the 


party  to  the  suit,  while  the  mouth  of  the  ac- 
cused one  Is  closed,  seems  to  violate  the  fun- 
damental principles  of  our  statute  relating  to 
the  competency  of  witnesses  and  the  prind- 
ples  of  justice  upon  which  it  is  founded. 
Second,  the  witness  did  not  sustain  the  rela- 
tion of  attorney  to  the  grantor  in  the  trans- 
action In  question.  He  was  acting  with  refer- 
ence to  the  execution  and  delivery  of  this 
deed  In  the  capacity  of  scrivener  and  no- 
tary public.  In  section  114  of  the  treatise  to 
which  we  have  already  referred  the  learned 
author  says: 

"An  attorney  who  la  professionally  employed 
to  prepare  a  legal  document  or  other  writing 
for  bis  client,  and  who  afterwards  witnesses 
its  execution,  may  be  compelled  not  oqly  to 
prove  the  execution  of  such  instrument,  but  al- 
so to  testify  whether  it  was  antedated,  whether 
it  has  been  altered  since  its  execution,  wbether 
it  was  actually  delivered,  and  to  give  evidence 
of  any  other  fact,  in  connection  with  the  ex- 
ecution of  the  instrument  which  does  not  in- 
volve a  disclosure  of  the  client's  confidences." 

This  was  held  by  the  Supreme  Court  of 
Pennsylvania  in  Turner  v.  Warren,  160  Pa. 
336,  28  Atl.  781,  a  case  strilclngly  similar  to 
this.  In  Bank  v.  Mersereau,  3  Barb.  Ch.  (N, 
Y.)  528,  49  Am.  Dec.  189,  Chancellor  Wal- 
worth, In  the  same  connection,  drew  with 
great  clearness  the  distinction  between  con- 
fidential communications  from  client  to  at- 
torney and  those  acts  performed  by  the  at- 
torney in  the  execution  and  delivery  of  deeds. 
The  delivery  of  the  deed  was  the  matter  In 
issue.  It  Is  generally  held  that  commnnlca- 
tlous  are  not  privileged  where  they  are  made 
to  an  attorney  acting  merely  In  the  capacity 
of  a  notary  public,  or  conveyancer,  or  scriv- 
ener, or  attorney  In  fact,  or  agent  or  as  a 
friend.    Id.  f  107. 

The  rule  Is  founded  upon  a  public  policy 
which  discourages  the  disclosure  of  any  fact 
upon  which  an  attorney  at  law  Is  required 
to  act  or  base  an  opinion  in  protecting  the 
rights  of  a  client.  In  this  case  there  is  no 
disclosure  of  fact  involved.  The  matter  to 
which  the  proof  goes  is  a  simple  direction  for 
the  manual  delivery  of  an  instrument  In  the 
preparation  of  which  an  attorney  at  law  hap- 
pened to  be  employed  as  scrivener  and  no- 
tary public.  If  he  gave  legal  advice  with  ref- 
erence to  the  preparation  of  the  deed  founded 
upon  disclosures  made  to  him  by  his  client, 
such  disclosures  alone  are  privileged. 

We  think  the  attorney  was  perfectly  com- 
petent as  a  witness  to  prove  the  direction  of 
the  grantor  to  hand  this  deed  to  the  grantee. 

On  the  trial  the  plaintifr  testified  that  the 
day  after  the  funeral  of  his  father.  Uncle 
Ben  Mason,  Charlotte,  and  he  were  stand- 
ing In  the  door  of  Charlotte's  residence  in 
Salisbury,  when  he  said: 


papers,'  and  Uncle  Ben  spoke  up  and  said, 
'Why  don't  you  tell  him  how  it  is?"  and  Char- 
lotte looked  up  at  me  and  said,  'I  have  the 
south  80.'  I  said,  'How  did  you  get  the  south 
80?'  She  said  'By  deed.'  I  said,  'Where  U 
your  deed?  and  she  said,  'I  sent  it  away  this 
morning  to  be  recorded.'  I  said,  'Why  didn't 
you  have  it  recorded  sooner?'  And  she  said 
her  and  Father  had  an  understanding  about  the 
deed;  that  they  both  knew  where  it  was  and  if 
she  died  first  Father  was  to  get  the  deed  and 
destroy  it,  and  if  be  died  first  then  she  was 
to  get  the  deed  and  record  it,  and  she  said  she 
had  sent  it  away  that  morning,  and  then  she 
looked  at  me  and  commenced  to  cry  and  said, 
'Do  you  think  I  have  done  anything  wrong?" 
I  said,  'I  am  not  here  to  make  any  accusations 
against  anybody  nor  to  pass  upon  matters  aa 
to  whether  they  are  right  at  all.' " 

Uncle  Ben,  after  stating  that  the  morning 
after  the  burial  Charlotte  had  given  him  this 
deed  to  take  to  Judge  Lamb  with  her  direc- 
tions to  have  it  put  on  record,  testified  as  to 
this  same  conversation: 

"I  heard  a  conversation  between  John  T. 
Mason  and  Charlotte  A.  Mason  on  the  porch 
after  I  returned  from  delivering  the  deed  to  b» 
recorded;  but  I  do  not  know  that  the  conversa- 
tion was  about  the  deed.  Ah  that  I  do  know 
was  that  they  were  talking,  and  some  time  dup- 
ing the  conversation  Charlotte  A.  Mason  broke 
down  and  cried." 

.[•]  Charlotte,  the  grantee,  testified  In  her 
own  behalf  against  the  objection  of  the  plain- 
tift  tliat  she  did  not  make  the  statements  la 
relation  to  the  understanding  between  her- 
self and  her  father-in-law  charged  in  the  tes- 
timony of  piainUff.  The  admission  of  this 
evidence  Is  assigned  and  strenuously  urged 
as  error  by  plaintiff. 

This  contention  involves  the  assertion  that, 
when  one  of  the  original  parties  to  a  trans- 
action in  issue  and  on  trial  Is  dead,  any  one 
claiming  under  or  through  the  deceased  may 
establish  his  case  by  his  own  testimony  to  ad- 
missions made  to  him  after  the  death  of  his 
predecessor  in  title,  and  that  the  mouth  of 
his  adversary  Is  closed  by  the  statute  to  deny 
such  admissions.  The  eiasUcity  of  bis  own 
conscience  would  measure  the  possibilities  of 
his  case. 

This  same  question  was  before  this  court 
In  banc  in  Welermueller  v.  Scullin,  203  Mo. 
466,  101  S.  W.  1088,  In  which,  after  a  thor- 
ough examination,  both  upon  principle  and 
authority,  we  expressly  overruled  the  case 
of  Curd  v.  Brown,  148  Mo.  95,  49  S.  W.  990, 
and  decided  that  the  principle  of  the  statute 
depriving  the  surviving  party  to  the  trans- 
action in  issue  of  the  right  to  testify  does  not 
apply  to  transactions  which  occur  after  the 
death  of  the  original  party,  and  therefore 
leaves  the  survivor  fully  competent  to  contra- 
dict testimony  of  admlssiooB  alleged  to  have 
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been  made  by  him  after  such  decease.  This 
has  continued  to  be  the  law  aa  administered 
In  this  court.  BUsea  t.  Smith,  273  Mo.  396, 
202  S.  W.  1071. 

Another  phase  of  this  question  deserves  at 
least  passing  notice.  For  that  purpose  we 
will  presume,  for  the  moment,  that  the  pro- 
viso In  question  disqualifies  the  surviving 
jjarty  to  the  transaction  to  testity  to  matters 
which  have  transpired  between  himself  and 
the  successor  of  the  deceased  party  since  the 
death  of  the  latter. 

[7]  The  action  In  this  case  Is  for  the  can- 
cellation of  this  deed.  The  cause  alleged  Is 
nondelivery  by  the  deceased  to  his  grantee. 
The  parties  to  that  transaction  were  the  de- 
ceased, on  one  side,  and  Charlotte  Mason,  his 
grantee,  on  the  other.  The  suit  Is  an  attack 
by  the  plaintiff  upon  the  conveyance  of  his 
father;  In  other  words,  he  seeks  to  "break" 
his  father's  deed  and  to  take  the  land  himself 
contrary  to  his  father's  disposition.  He 
stands  In  the  shoes  of  a  subsequent  grantee 
seeking  to  avoid  a  prior  conveyance. 

This  court,  in  Hach  r.  Rollins,  158  Mo. 
182,  69  S.  W.  232,  had  befote  it  this  same 
question.  A  widow  sued  her  stepchildren  for 
dower  in  land  conveyed  to  them  by  her  hus- 
band before  his  marriage  to  her.  We  held 
that  she  was  not  a  competent  witness  under 
the  statute  here  cited  In  a  proceeding  by  her 
against  the  children  after  the  husband's 
death  to  annul  hto  deed  to  than.  If  this  be 
a  correct  statement  of  the  law,  and  the  dis- 
qualification Imposed  by  this  statute  extends 
to  matters  transpiring  after  the  death  of 
the  original  party,  the  plaintiff  would  be 
disqualified  In  this  case  and  his  voluntary 
testimony  of  the  admission  of  the  grantee  to 
himself  womld  Invite  contradiction  and  waive 
all  objection  to  her  testimony  for  that  pur- 
pose. 

Nor  do  we  think  that  there  Is  anything  In 
the  statement  attributed  to  Mrs.  Mason 
which  supports  the  theory  that  the  deed  had 
not  been  delivered  to  the  grantee  by  Judge 
Lamb  In  compliance  with  the  direction  of 
the  grantor  at  the  time  of  Its  execution.  In 
that  case  the  title  passed  at  the  Instant  of 
such  delivery,  and  no  understanding  as  to  Its 
disposition  thereafter  less  definite  than  a 
conveyance  could  revest  the  title  in  the  gran- 
tor. 

Seeing  no  reversible  error  In  the  record, 
the  judgment  of  the  circuit  court  lor  Living- 
ston county  Is  affirmed. 
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EAGLAM>  and  SMALL,  CO.,  concur. 

PER  CUEIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
oonrt 

All  concur;  JAMES  T.  BLAIB  and 
(JRAVES,  JJ.,  In  result. 


LARRICK  et  al.  v.  HEATHMAN  at  ux. 
(No*.  22005,  22006.) 

(Supreme  Court  of  Missouri,  DlviRion  No.  1. 

April  9,  1921.    Rehearing  Denied  June 

6,  1921.) 

1.  Trusts  €=>6&— Parol  testimony  aiimfssiUe  to 
establish  resulting  trust  In  wife's  favor,  not- 
withstanding deed  taken  by  husband  and  wifo 
as  tenants  by  the  entlraty. 

In  action  by  wife's  heirs  against  surviving 
husband  to  enforce  a  resulting  trnst,  on  theory 
that  the  wife's  money  was  used  to  purchase  the 
land,  parol  evidence  was  admissible  to  estab- 
lish the  trust,  though  the  deed  to  the  land 
was  taken  by  the  husband  and  wife  as  tenants 
by  the  entirety. 

2.  Trusts  <3=989(5)— PlaintHT,  seeking  to  es- 
tablish resulting  trust  as  against  face  of  a 
deed,  had  burden  of  proving  trust  by  strong 
evidence. 

Wife's  heirs,  suing  surviving  husband  to  en- 
force resulting  trust  in  land  which  had  been 
conveyed  to  husband  and  wife  as  tenants  by 
the  entirety,  on  theory  that  land  had  been  pur- 
chased with  wife's  money,  had  burden  of  over- 
turning such  deed  by  evidence  of  such  strength 
as  to  leave  no  doubt  as  to  the  trust. 

8.  Trusts  9=>88— Presumption  trust  arises 
from  one  party  paying  consideration  may  be 
rebutted  by  testimony  as  well  as  by  deed. 

The  presumption  of  a  trust  arising  from 
the  fact  of  one  party  paying  all  or  a  part  of 
the  money  may  be  rebutted  by  the  testimony  as 
well  as  by  the  deed. 

4.  Trusts  ®=>366(2)— Wife's  heirs  could  en- 
force resHlting  trust  on  land  purchased  with 
wife's  money,  If  wife  herself  could  have 
done  so. 

The  wife's  right  to  enforce  a  resulting 
trust  in  land  purchased  with  wife's  money,  but 
conveyed  to  husband  and  wife  as  tenants  by 
the  entirety  descends  to  her  heirs. 

5.  Appeal  and  error  «=» 1 009 (I)— Supreme 
Court  can  weigh  evidence  In  equitable  action. 

In  an  action  in  equity,  the  Supreme  Court 
on  appeal  can  weigh  the  evidence  and  exclude 
irrelevant  evidence  from  consideration. 

6.  Trusts  (S=»8 1  (2)— Wif e,  who  buys  land 
Jointly  with  husband  with  request  that  land 
be  conveyed  to  them  as  tenants  by  the  en- 
tirety, cannot  claim  resulting  trust. 

Where  both  husband  and  wife  contributed 
toward  payment  of  purchase  price  of  land,  and 
where  they  jointly  directed  the  vendor  to  make 
the  deed,  sa  that  the  survivor  would  get  the 
land,  and  where  the  vendor,  pursuant  to  'such 
joint  request,  conveyed  land  to  them  aa  ten- 
ants by  the  entirety,  neither  the  wife  nor  her 
heirs  could  thereafter  claim  a  resulting  trust 
in  the  land,  on  theory  that  the  land  was  pur- 
chased in  part  with  wife's  money,  notwithstand- 
ing Rev.  St.  1009,  f  8S09,  prohibiting  husband 
from  disposing  of  wife's  personal  property 
without  written  authority  from  wife,  since  the 
wife  acted  for  herself  in  purchase  of  such  land 
and  was  not  represented  by  her  husband. 


«s>For  other  cases  see  same  topic  and  KBY-NUMBEB  In  aU  Key-Numbered  DIseaU  and  tadexaa 
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Appeal  from  Circuit  CJourt,  Shelby  County ; 
V.  li.  Drain,  Judge. 

Action  by  Mary  A.  I«rrick  and  otbera 
against  Frederick  G.  Heathman  and  wife. 
From  tbe  Judgment  rendered,  both  plaintiffs 
and  defendants  appeal  Beversed  and  re- 
manded, witb  directions  to  enter  jadgment 
for  defendants. 

R.  6.  Mnupln  and  Harry  J.  Llbby,  botb  of 
Sbelbina,  for  appellants. 

EJnoch  M.  (^Bryen,  of  SbelbyvUle,  and  J. 
S.  Amote,  of  McAlester,  OkL,  for  respond- 
ents. 

GRA.VES,  J.  Action  to  have  declared  a  re^ 
suiting  trust  in  and  to  80  acres  of  land  In 
Shelby  county,  Mo.  Mary  A.  Larrick  Is  the 
mother,  and  James  A.  Larrick  and  Mattle  Tj. 
Byers  are  the  brother  and  sister,  of  Fannie 
B.  Heathman,  who  died  childless  and  intes- 
tate April  26,  1916,  in  Shelby  county,  Mo. 
These  are  the  plaintiffs  who  seek  to  enforce 
a  resulting  trust,  on  the  theory  that  the 
money  of  Fannie  B.  Heathman  was  used  in 
the  purchase  of  the  land  involved.  Defend- 
ant Frederick  G.  Heathman  is  the  former 
husband  of  the  deceased,  Fannie  B.  Heath- 
man, and  the  defendant  Addle  Heathman  is 
his  present  wife. 

Tbe  land  in  question  was  bought  in  1901 
from  one  Homer  Dale,  and  the  deed  taken  In 
the  names  of  "Fred  G.  Heathman  and  Fan- 
nie B.  Heathman,  husband  and  wife."  They 
lived  upon  the  land  to  the  date  of  Fannie  B. 
Heathman's  death.  Fannie  B.  Heathman 
(the  wife)  received  from  the  real  estate  of  her 
father's  estate  the  sum  of  $1,572,  and  there 
is  but  little  doubt  that  this  money  went  into 
the  land  in  question,  which  land  cost  $2,200. 
The  difference  was  paid  by  the  hu^and, 
Frederick  G.,  who,  after  getting  the  deed  as 
aforesaid,  put  valuable  Improvements  there- 
on, aggregating  some  $2,400  or  more.  It  is 
shown  that  Fannie  B.  had  but  little  other 
property  of  her  own.  It  included  two  horses, 
two  cows,  and  $100  cash,  which  Ukewlse 
came  from  her  father's  estate.  The  $1,572 
came  from  the  sale  of  the  father's  land. 

After  hearing  all  the  testimony,  the  trial 
court  decreed  a  resulting  trust  In  favor  of 
plaintiffs  in  said  land,  as  follows: 

"Wherefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  tbe  defendant  Fred- 
erick G.  Heathman  took  and  held  the  title  to 
1675/2200  of  said  land  in  trust  for  the  said 
Fannie  B.  Heathman,  and  that  625/2200  there- 
of was  taken  and  held  in  his  own  right,  and 
is  now  80  held  by  him;  that  npon  the  death  of 
tbe  said  Fannie  B.  Heathman  as  aforesaid  one- 
half  of  the  1575/2200  of  said  land  descended 
to  Frederick  O.  Heathman  as  her  surviving 
husband  and  one-half  thereof  to  the  plaintiffs, 
Mary  A.  Larrick,  James  A.  Larrick,  and  Mat- 
tie  L.  Byers,  each  being  seized  of  and  en- 
titled to  an  equal  share  in  tbe  said  one-half 
of  1575/2200  of  said  land,  and  said  lands  so 
held  by  said  Frederick  G.  Heathman  are  here- 


by impressed  with  a  trust  in  favor  of  said 
plaintiffs  in  accordance  with  the  findings  here- 
in. It  is  further  adjudged  and  decreed  that 
the  plaintiffs  recover  nothing  for  rents  from  said 
Frederick  G.  Heathman,  and  that  said  defend- 
ant Frederick  G.  Heathman  recover  nothing  for 
improvements  placed  upon  said  land,  and  that 
tbe  costs  of  this  action  be  taxed  against  de- 
fendant, and  that  execution  issue  therefor." 

From  such  judgment,  by  both  sides  an  ap- 
peal is  taken.  The  vital  question  is  i  the  real 
character  of  the  deed  from  Dale.  Of  this, 
and  the  pertinent  facts  in  the  opinion. 

[1-3]  I.  Upon  Its  face  tlie  deed  from  Dale 
created  an  estate  by  the  entirety.  If  we 
were  conflned  to  that,  the  end  of  this  case 
would  be  In  sight  But  a  resulting  trust  may 
be  shown  by  parol  proof,  and  in  the  face  of 
the  deed.  If  the  quantum  of  proof  appears. 
The  burden  of  proof  is  upon  plaintiffs  In  this 
case,  if  they  are  allowed  to  overturn  the 
deed.  Joerger  v.  Joerger,  193  Mo.  loc.  dt. 
139,  91  S.  W.  918,  6  Ann.  Caa.  634;  Morford 
V.  Stephens,  178  S.  W.  loc.  dt  441.  And 
such  proof  must  be  of  a  strength  th'at  wlU 
leave  no  doubt  as  to  the  trust  Morford  v. 
Stephens,  supra;  Ferguson  v.  Robinson,  268 
Mo.  loc.  clt  133,  167  S.  W.  447.  The  Inten- 
tion of  the  parties  at  the  time  the  deed  was 
made  is  a  material  element  in  determining 
the  question  of  trust  or  no  trust ;  that  is  to 
say,  the  presumption  of  a  trust  arising  from 
the  fact  of  one  party  paying  all  or  a  part 
of  the  money  may  be  rebutted  by  the  testi- 
mony, as  well  as  by  the  deed.  The  deed  It- 
self may  be  contradicted,  so  as  to  show  a 
resulting  trust,  if  the  facts  in  evidence  war- 
rant. The  question  of  the  proof  required 
may  be  gathered  from  the  cases,  supra.  'So 
in  this  case  it  but  remains  to  measure  the 
proof  made  by  plaintiffs  by  the  rule  estab- 
lished by  these  cases  as  to  quantum  of  proof. 
Many  other  cases  might  be  dted,  but  these 
win  suffioe  to  illustrate  the  rale. 

II.  It  would  be  jockeying  with  facts  to 
suggest  that  $1,572  of  Fannie  G.  Heathman's 
did,  not  go  into  the  land.  It  is  clear  that 
Fred  G.  Heathman  put  in  the  remainder. 
Whether  or  not  he  got  any  portion  of  this 
from  Fannie's  share  in  the  personal  estate 
of  her  father  Is  not  definitely  shown  by  the 
evidence.  It  appears  that  Heathman  was  a 
man  of  limited  means  at  his  marriage  a  few 
years  before  this  transactl<m,  and  the  Im- 
provements placed  upon  the  farm  were  no 
doubt  from  accumulations  made  after  the 
purchase  of  the  farm.  When  the  farm  was 
purchased  in  1901,  Fannie  had  not  yet  receiv- 
ed her  part  from  the  sale  of  the  father's  real 
estate,  and  the  first  $500  payment  on  the 
farm  was  made  by  the  husband.  But  before 
the  delivery  of  the  deed  in  1902,  she  had  re- 
ceived the  $1,672,  and  as  Indicated  It  is  cl«ar 
that  this  mcmey  went  into  the  land.  Had° 
the  husband  taken  full  title  to  the  land  in 
bis  own  name,  under  these  facts,  witboat 
more,  a  resulting  trust  might  have  to  be 
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declared  as  to  the  Interest  represented  by 
the  mon^  of  the  wife.  Moss  t.  Ardrey,  260 
Mo.  loc.  clt.  004,  169  S.  W.  6.  So,  too,  It 
might  be  said  that,  had  the  husband  caused 
the  deed  creating  an  estate  by  the  entirety  to 
be  made  without  the  knowledge  or  consent  of 
the  wife  (after  placing  her  money  In  as  a 
IHirt  of  the  purchase  money),  then  a  Uke  slt- 
natloQ  might  result  Moss  v.  Ardrey,  supra, 
and  the  cases  thereln>  cited  and  reviewed; 
Johnston  v.  Johnstcm,  173  Mo.  loc  dt  lls, 
73  S.  W.  202,  61  L.  R.  A.  166,  96  Am.  St  Sep. 
486. 

Our  cases  cover  the  time  before,  as  well 
as  the  time  after,  the  Married  Woman's  Act 
of  1889.  This  case,  upon  the  facts,  would 
come  clearly  under  the  law  existing  after  the 
passage  of  the  several  Married  Woman's  Acta. 
It  arose  at  a  time  when,  under  ordinary 
circumstances,  the  wife  could  even  contract 
with  her  husband.  It  arose  at  a  time  when 
section  8309,  R.  S.  1909,  formerly  section 
4340,  R.  S.  1899,  was  In  full  force  and  effect 
Under  this  statute  we  have  ruled  that,  when 
the  mon^  of  the  wife  is  Invested  In  lands 
(either  as  full  or  partial  consideration  there- 
for) without  the  written  assent  of  the  wife, 
a  resulting  trust  arose  In  favor  of  the  wife 
(and,  of  course,  in  favor  of  her  heirs)  to  the 
extent  of  the  money  so  Invested.  Whether 
or  not  this  construction  should  have  been  giv- 
en to  the  peculiarly  worded  proviso  in  said 
section  we  need  not  now  discuss.  It  Iiad 
been  so  long  so  ruled  that  In  Moss  v.  Ardrey, 
260  Mo.  loc.  dt  604  et  seq.,  169  S.  W.  6,  sn- 
pra,  the  writer  took  it  as  settled.  What  our 
views  might  have  been,  had  we  been  dealing 
with  it  as  an  original  proposition,  Is  immate- 
rial. So  that,  inasmuch  as  no  written  assent 
of  the  wife  appears  for  the  use  of  the  wife's 
money  here,  this  case  upon  this  theory  would 
fall  within  the  line  of  cases  cited  in  the 
Moss  Case,  supra.  And  this  is  the  conten- 
tion of  the  respondents. 

[4]  III.  But  grant  it  that  it  requires  the 
written  consent  of  the  wife  for  the  husband 
to  possess  himself  of  his  wife's  personal 
property,  and  further  grant  it  that  his  agency 
for  the  wife  must  have  this  same  written 
assent,  yet  on  the  facts  in  this  case  do  the 
plaintiffs  have  an  Interest  in  these  lands? 
Of  course,  If  Heathman  and  wife  were  not 
tenants  by  the  entirety,  they  did  have  an  in- 
terest. In  other  words,  if  Mrs.  Fannie  Heath- 
man  could  enforce  a  resulting  tmst,  the 
plaintiffs,  her  sole  heirs,  could  do  the  same; 
and  in  the  discussion  of  this,  the  real  qnes- 
ticm  in  this  case,  we  shall  leave  out  of  con- 
sideration the  right  of  the  wife  to  contract 
with  her  hnsband.  We  shall  not  oonstder  the 
qnestion  as  to  whether  or  not  the  husband 
and  wife  could  have  agreed  to  each  pat 
money  in  the  land,  and  have  made  a  deed 
which  would  create  an  estate  by  the  entire- 
ty. Personally  we  think  that,  after  the  Mar- 
ried Woman's  Acts,  snch  a  contract  could 
have  been  made,  and  that  the  establishment 
of  that  contract  would  show  the  intent  of  the ' 
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parties,  and  destroy  the  tlieory  of  a  resulting 
trust 

[5]  But;  as  said,  we  do  not  pass  on  this 
question,  and,  as  this  is  an  action  in  equity, 
we  can,  so  far  as  the  evidence  is  concerned, 
separate  the  wheat  from  the  chaff  upon  vital 
issues,  and  exclude  the  irrelevant  evidence 
from  consideration  here.  This  land  was 
bought  before  Fannie  Heathman  got  her  $1,- 
572  from  her  father's  estata.  It  is  fair  to 
assume  from  the  evidence  that  she  intended 
to  put  her  money  into  this  land  when  she 
got  it  The  land  of  the  father  was  sold  in 
October,  1901,  and  the  deed  from  Hale  was 
made  in  November  1901,  but  not  delivered 
utoUI  January,  1902.  The  greater  part  of  the 
consideration  for  the  deed  was  iwld  upon  its 
delivery,  which  was  after  the  wife  got  her 
$1,572  for  the  interest  she  had  in  her  father's 
land.    So  run  the  facts  as  to  payments. 

The  foregoing,  however,  are  not  all  of  the 
facts.  The  land  purchased  belonged  to  a 
young  man,  who  was  in  the  West  at  the  time. 
His  father  was  his  agent  for  the  sale  of  the 
land.  Marion  Dale,  the  father  of  Homer 
Dale,  and  the  agent  of  Homer  Dale,  was  a 
witness  In  the  case.  The  Importance  of  the 
witness  is  evidenced  by  the  heated  contest 
of  couns<3l  in  the  course  of  the  examination 
of  the  witness.  The  vritness  was  a  very  old 
man,  and  vigorously  cross-examined;  but, 
when  his  testimony  is  read  from  beginning  to 
end,  it  is  fairly  stated  in  an  excerpt  there- 
from, thus: 

"A.  (by  witness).  Will  I  be  permitted  to 
tell  what  the  conversation  was  between  Mr. 
Heattmian  and  his  wife  and  me?  Q.  Yea,  sir. 
A.  We  talked  the  matter  over  about  the  deed, 
and  they  both  said  they  had  money  to  put  in 
the  land,  and  they  wanted  it  fixed  so  if  one 
died  that  the  other  would  get  it,  and  I  ang- 
geste4  that  they  have  a  Joint  deed  drawn,  and 
they  both  agreed  to  it,  and  Mrs.  Heathman 
said,  'Go  ahead  and  have  it  drawn  that  way;' 
that  was  the  way  she  wanted  it;  and  me  and 
Mr.  Heathman  went  to  Clarence  that  evening 
and  had  it  drawn  that  way." 

[6]  The  witness  had  previously  testified 
that  Mr.  and  Mrs.  Heathman  had  examined 
the  farm,  and  had  thereafter  come  to  see 
him  as  to  the  price,  and  on  the  same  day  had 
agreed  to  buy  it  A  few  days  afterward  he 
went  to  their  then  home,  on  the  old  liar- 
rick  place,  and  asked  them  about  how  they 
wanted  the  deed  to  be  made.  H'rom  his  tes- 
timony it  dearly  appears  that  the  deed  was 
made  Just  as  the  purchasers  desired  it  to  be 
made.  To  my  mind  it  is  quite  dear  that 
husband  and  wife  had  previously  agreed  to 
this  course,  bat  this  matter  we  leave  out  of 
consideration.  The  testimony  of  Marion 
Dale  makes  it  clear  that  the  husband  and 
wife  were  buying  this  property;  that  both 
were  putting  money  into  it;  that  they  want- 
ed it  fixed  so  that  the  survivor  would  get  it 
all ;  that  they  directed  the  seller,  through  his 
agent,  so  to  make  the  deed;  that  the  seller 
did  make  the  deed  in  pursuance  to  a  Joint 
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request  and  direction  of  the  purchasers.  If 
these  be  the  facts,  and  we  are  satisfied  that 
they  are,  then  we  do  not  have  an  agency  of 
the  husband  for  the  wife,  nor  do  we  have  a 
contract  between  husband  and  wife,  for  con- 
sideration. We  simply  have  a  contract  be- 
tween buyers  and  seller.  Mrs.  Heathman 
was  as  much  a  buyer  as  was  her  husband, 
and  the  two  buyers,  as  between  them  and 
the  seller,  had  the  right  to  direct  the  devolu- 
tion of  title.  In  this  situation  It  would  be 
immaterial  as  to  who  checked  out  the  funds. 
Mrs.  Heathman  was  investing  her  own  funds, 
and  all  parties  so  understood  it.  As  a  party 
to  the  contract  of  purchase,  she  had  a  rigtit 
to  agree  upon  the  form  of  conveyance,  and 
when  the  seller  made  to  her  the  conv^ancc 
which  she  desired,  both  she  and  her  heirs  are 
precluded  from  questioning  the  character  of 
such  conveyance.  It  Is  clear  to  us  that  the 
intent  of  the  two  purchasers  of  the  land  in- 
volved was  to  create  an  estate  by  the  entire- 
ty, and  that  they  so  contracted  with  the  sel- 
ler. In  a  case  lllce  this  the  intent  is  a  vital 
matter.  This  evldrace  tends  to  show  that 
Fannie  was  investing  her  own  money,  and 
not  that  her  husband  had  gotten  possession 
of  it  without  her  written  consent,  and  was 
using  it  for  ills  own  benefit.  That  question — 
1.  e.,  the  use  of  the  wife's  n(oney  without  her 
written  assent — is  not  really  in  this  case. 
Here  we  have  husband  and  wife  purdiasing 
a  farm  (each  putting  money  therein),  and  In 
the  course  of  their  contract  of  purchase  di- 
recting the  form  of  conveyance  tliat  they  de- 
sired. These  facts  corroborate  the  deed, 
rather  than  tending  to  establish  a  resulting 
trust. 

Had  Mrs.  Heathman  made  the  purchase  of 
the  farm  herself,  and  Invested  her  own  mon- 
ey therein  to  the  full  extent  of  the  considera- 
tion, there  would  be  no  question  that  she, 
as  the  purchaser,  could  have  liad  the  deed 
made  in  the  present  form,  and  it  would  bind 
her.  Haguewood  t.  Britain,  273  Mo.  89,  199 
S.  W.  950.  The  mere  fact  that  the  two  were 
purchasers,  and  Jointly  directed  the  form  of 
the  deed,  cannot  change  the  situation.  The 
Haguewood  Case,  supra,  controls  this  case. 
We  conclude  that  the  record  fails  to  establish 
a  resulting  trust,  and  the  Judgment  nisi  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  defendants. 

All  concur. 


JACKMAN  V.  ST.  LOUIS  &  H.  RY.  CO. 
(No.  22106.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  26,  1921.    Rehearing  Denied 

June  23,  1921.) 

I.  Appeal  and  error  «=>995— Weight  of  evl- 
denoe  held  not  within  the  province  of  the  Su- 
preme Court. 
In  an  appeal  from  a  judgment  for  plaintift 

in   an   aetiou   iur   personal   injuries,   it  is   not 


mthin  the  province  of  the  Supreme  CSonrt  to 
pass  on  the  weight  of  the  evidence. 

2.  Appeal  and  error  «=>I002— It  Is  the  prov- 
ince of  the  Jury  to  pass  on  confllctlno  avU 
deuMb 

In  a  passenger's  action  for  personal  inju- 
ries, where  a  large  number  of  witnesses  were 
examined  on  each  side,  and  testified  to  con- 
flicting facts,  it  was  the  peculiar  province  of 
the  Jury  to  pass  upon  the  facts,  determine  the 
extent  of  plaintiff's  injuries,  and  fix  her  com- 
pensation therefor. 

3.  Damages  i8=»l32(6)— Verdhrt  for  $12,000 
for  Injury  to  knee  held  not  nnwarranted  or 
•Koesslvs. 

Where  there  was  evidence  of  a  swoSen  and 
inflamed  condition  of  plaintiff's  knee,  which 
several  physicians  testified  might  have  been 
caused  by  an  injury  wliich  she  received  on 
plaintiff's  train,  and  which  was  permanent  and 
paloful  in  its  nature,  and  required  the  wearing 
of  appliances  to  keep  the  joint  from  moving, 
the  verdict  for  $12,000  Aeld  not  unwarranted 
or  excessive. 

4.  Continuance  «=>35— Testimony  admitted  by 
party  at  a  former  trial  to  avoid  a  contin- 
uance held  properly  excluded. 

Under  Rev.  St.  1919,  <  1390,  reUtive  to 
admissions  to  prevent  a  continuance,  testimony 
contained  in  an  application  for  a  continuance, 
which  at  a  former  trial  plaintiff,  in  order  to 
avoid  a  continuance,  admitted  would  be  given 
as  stated  in  the  motion,  was  not  admissible  at 
a  sulweqnent  trial,  especiaUy  where  it  was 
merely  cumulative. 

5.  Continuance  «=>35— Statute  held  not  to  ap- 
ply to  testimony  In  motion  made  at  former 
trial. 

Where  defendant  asked  for  a  continnance 
to  obtain  the  testimony  of  certain  witnesses, 
and  plaintiff,  to  avoid  a  continnance,  admitted 
that  the  witnesses  would  testify  as  stated  in 
the  motion,  section  5401,  Rev.  St.  1919,  pro- 
viding that  competent  evidence  preserved  in  a 
bill  of  exceptions  may  be  used  as  if  preserved 
in  a  deposition,  does  not  cover  the  admission 
of  such  testimony  at  a  subsequent  trial  of  the 
same  cause. 

Appeal  from  Circuit  Court,  St  Louis  Ckmn- 
ty;  O.  A.  Wurdeman,  Judge. 

Action  by  Mary  Jackman  against  the  St. 
Louis  &  Hannibal  Railway  Company,  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

See,  also,  206  S.  W.  244,  and  187  S.  W. 
786. 

This  action  was  l>rought  by  resptedent 
in  the  circuit  court  of  Lincoln  county.  Mo.,  on 
February  21,  1913.  In  the  amended  petition, 
upon  which  the  canse  was  tried,  plaintiff 
sought  to  recover  $15,000  for  personal  in- 
juries received  by  her  whUe  a  passenger  on 
defHidant's  train  in  al)ove  county  on  August 
29,'  1912.  General  negligence  is  charged  in 
said  petition,  and  the  answer  is  a  general 
denial. 

The  case  was  originally  tried  In  Lincoln 
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connty,  Mo.,  la  1913.  Plalntlfl  obtained  a 
▼erdlct  and  Judgment  for  |7,500,  end  defend- 
ant appealed  the  cause  to  the  St.  Louli  Court 
of  Appeals,  where  It  was  reversed  and  re- 
manded on  July  B,  1916.  It  will  be  found  re- 
ported In  187  S.  W.  at  pages  786  and  follow- 
ing. On  account  of  the  admission  of  the 
testimony  of  Dr.  Pendleton  at  above  trial, 
and  the  remarks  of  Judge  Woolfolk  concmi- 
Ing  counsel,  the  cause  was  remanded  to  the 
Lincoln  county  circuit  court  for  a  new  trial. 
Thereupon  a  change  of  venne  was  granted 
defendant,  and  the  cause  was  sent  to  St. 
Iiouls  county,  where  It  was  tried  before  Judge 
Wurdanan  and  a  Jury,  In  which  plalntUT  re- 
covered a  verdict  for  $16,000.  The  trial 
court  reduced  said  amount  to  $8,000,  and 
plalndff  then  remitted  $900  additional,  so 
as  to  reduce  the  amount  of  recovery  to  $7,600. 
Defendant  again  appealed  to  the  St.  Louis 
Court  of  Appeals,  where  the  case  was  re- 
versed and  remanded  on  November  6,  1918, 
and  will  be  found  reported  In  206. S.  W.  at 
pages  244  and  following.  It  wa»  reversed 
and  remanded  the  second  time,  on  accoimt  of 
Improper  remarks  made  by  Mr.  Creech,  coun- 
sel for  plalntier,  during  the  argument  of  the 
case  before  the  Jury.  The  case  was  again 
tried  before  Judge  "Wurdeman  and  a  Jury  at 
the  September  term,  1919,  of  the  St  Louis 
county  circuit  court  A  verdict  was  returned 
in  favor  of  plalntlS  for  $12,000,  and  Judg- 
ment entered  thereon  In  due  form. 

The  evidence  discloses  that  plaintiff,  who 
was  63  years  of  age  at  the  last  trial,  having 
attended  the  county  flilr  at  Troy,  In  Lincoln 
county.  Mo.,  was  returning  home  to  SUex, 
In  said  county,  on  the  evening  of  August  29, 
1912,  as  a  passenger  for  hire,  on  defendant's 
train.  She  occupied  a  seat  with  her  daughter 
on  the  left  side  of  the  aisle  near  the  rear 
of  the  car.  She  was  next  to  the  window,  and 
her  daughter  next  to  the  aisle.  All  the 
coaches  were  crowded,  the  seats  full,  the 
•Isles  packed,  with  people  sitting  on  the 
arms  of  the  seats,  etc.  The  train  was  be- 
hind time,  and  traveling  at  a  high  rate 
of  speed.  When  nearing  Davis,  the  crowded 
car  in  which  the  plalntifT  was  riding  sudden- 
ly commenced  Jerking,  bumping,  lurching, 
tilting,  etc.  It  and  the  other  coaches  left  the 
rails)  and  were  running  along  on  the  ties.  The 
front  wheels  of  plalnttCTs  coach  finally  got  oft 
on  the  ground  over  the  end  of  the  ties.  Pas- 
sengers were  thrown  to  and  fro,  against  the 
windows,  seats,  and  sides  of  the  cars.  There 
was  great  excitement  and  confusion;  fright- 
ened women  were  screaming,  etc.  When 
near  Davis,  the  train  stopped  with  a  sudden 
Jerk,  throwing  passengers  forward.  Plain- 
tiff's daughter  was  thrown  forward,  and  on 
regaining  her  scat  found  that  plaintiff  had 
fallen  down  between  the  seats  with  her  knees 
cramped.  She  lifted  her  mother  back  into 
the  seat,  and  assltrted  her  down  the  steps  in 
leaving  the  car.    An  emergency  train  iraa 


made  up,  and  plaintiff  was  carried  back  to 
Sllex  In  the  baggage  car. 

The  defendant  stood  upon  its  general  de- 
nial, but  made  no  attempt  to  show  what 
caused  said  coaches  to  leave  the  track. 

Plaintiff  claims  to  have  been  seriously  and 
permanently  injured  under  the  circumstances 
aforesaid. 

Appellant  in  Its  brief  insists  that  the  ver- 
dict of  the  Jury  la  grossly  excessive ;  that  the 
Jurors  were  actuated  by  passion,  prejudice, 
or  sympathy  in  returning  bo  large  a  verdict, 
and  we  are  asked  to  reverse  and  remand  the 
cause  by  reason  thereof. 

Other  errors  are  complained  of,  relating  to 
the  exclusion  of  the  testimony  of  certain 
witnesses  given  at  the  former  trial,  and  la 
regard  to  the  alleged  improper  and  prejudi- 
cial examination  of  certain  physicians  called 
as  plaintUTs  witne&ses.  In  order  to  avoid 
repetition,  we  will  ccmslder  the  foregoing 
matters  In  the  opinion. 

Defendant  in  due  time,  filed  its  motion  for 
a  new  trial,  which  was  overruled,  and  the 
cause  duly  appealed  to  this  court 

Sutton  &  Huston,  of  Troy,  Fauntleroy,  Cul- 
len  &  Hay,  of  St  Louis,  and  Hoetetter  te 
Haley,  of  Bowling  Green,  for  appellant. 

Creech,  Penn  &  Palmer,  of  Troy,  A.  B.  L. 
Gardiner,  of  Clayton,  Frank  Howell,  of  Troy, 
and  Henry  S.  Caulfleld,  of  St  Louis,  for  re- 
spondent 

RAILEX,  C.  (after  stating  the  facts  as 
above).  I.  Under  appellant's  assignments  of 
error,  we  find  the  following : 

"(1)  The  verdict  is  so  grossly  excessive  and 
is  indicative  of  sach  paBsion  and  prejudice  on 
the  part  of  the  jury  that  the  vice  cannot  be 
cured  by  remittitur  ordered  in  this  court;  but 
the  cure  can  only  be  properly  effected  by  a  re- 
versal of  the  judgment." 

[1]  The  printed  abstract  of  record  In  this 
cause  covers  400  pages  of  printed  matter. 
More  than  350  pages  of  said  abstract  relate 
solely  to  the  questions  of  injury  and  damages. 
Said  record  embraces  the  testimony  of  more 
than  40  witnesses,  and  at  least  85  of  these 
testified  in  resqpect  to  the  extent  of  plaintiff's 
injuries,  etc.  We  have  carefully  read  all 
the  evidence,  as  well  as  the  briefs  of  counsel 
upon  each  side.  It  Is  not  the  province  of 
this  court  to  pasB  upon  the  w^gbt  of  the  ev- 
idence, and  we  shall  not  attempt  to  do  ao. 
It  is  clear  from  the  undisputed  facts  that 
plaintiff  on  August  29,  1912,  was  a  passenger 
upon  defendant's  train,  and  that  the  latter, 
or  a  porUon  of  same,  left  the  rails  and  threw 
the  plaintiff  between  the  seats  at  the  car  In 
which  she  was  riding. 

Plaintiff  Introduced  substantial  evidence 
tending  to  show  that  she  received  an  injury 
at  the  time  of  the  accident,  although  no  phy- 
sician was  called  to  see  her  antil  about  the 
21st  of  October,  1012.    She  was  about  66 
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years  of  age  at  the  date  of  the  accident,  and 
had  been  In  good  health  prior  to  that  date. 
Both  plaintiff  and  her  daughter,  as  well  as 
other  wltaeesea,  testified  that  after  the  acci- 
dent her  right  knee  was  swollen  and  Inflam- 
ed; that  liniments  and  home  remedies  were 
need  to  reduce  the  swelling,  and  that  from 
December  3,  1912,  until  the  last  trial  in  Sef^- 
tember,  1919,  during  a  period  of  nearly  7 
years,  plaintiff's  right  knee  bad  been  swollen 
and  Inflamed ;  that  during  most  of  said  time, 
her  limb  was  In  plaster  ot  her  knee  covered 
with  splints;  that  during  said  period  she  had 
been  a  constant  sufferer,  and  at  the  trial  was 
in  practically  no  better  condition;  that  she 
had  been  suffering  during  said  period  with  in- 
flanauatlon  of  the  tissues  In  and  around  her 
rl^t  knee  Joint;  that  said  conditicm  was 
termed  by  the  medical  profession  "arthri- 
tis"; that  it  could  have  been  caused  by  an 
injury  and  was  not  the  result  of  rheumatism. 

The  defendant  sought  by  a  large  number  of 
witnesses  to  discredit  plaindfl  and  her  Inju- 
ries, by  introducing  la  evidence  her  state- 
ments, her  appearance  and  aiH)arrait  condi- 
tion from  time  to  time,  as  well  as  the  testi- 
mony of  certain  doctors.  Including  the  family 
pliysldan,  tending  to  show  that  her  injuries 
were  mostly  Imaginary,  or  greatly  exagger- 
ated. Defendant  likewise  contends  that  if 
plaintiff  was  suffering  as  she  alleges,  it  was 
from  rheumatism,  and  not  from  the  effect  of 
any  injury  sustained  in  the  accident. 

On  the  other  hand,  plaintiff  introduced  a 
number  of  lay  witnesses,  whose  testimony 
tends  to  support  her  contentl(Hi  as  to  her  in- 
juries, and.  in  a;ddltlon  thereto,  produced  be- 
fore the  Jury  the  evidence  of  Drs.  Cliarles  H. 
RiggB,  Bugene  Barrymore,  G.  O.  Bggera,  Har- 
vey S.  McKay,  William  Thomas  OoughUn, 
and  Fred  Bailey. 

These  six  reputable  physicians  examined 
plaintiff  between  August,  1912,  and  Septem- 
ber, 1919,  at  different  times.  Some  of  them 
tiad  her  under  treatment  for  montlis  at  a 
tlmA  The  testimony  of  Dr.  Rlgg»  tends 
to  show  that  he  had  knowif  plaintiff  for 
about  twenty-flve  years;  that  he  commenced 
trvating  her  about  the  17th  of  December, 
1912;  that  her  right  knee  was  sore  at  that 
time,  and  was  larger  than  her  left;  that 
he  had  her  go  to  bed  and  keep  her  limb 
quiet ;  that  he  gave  her  local  treatment  for 
.about  eight  or  ten  months.  Dr.  Barrymore 
testlfled,  in  substance,  that  he  commenced 
treating  plaintiff  about  June,  1914;  ttiat  be 
examined  her  at  that  time,  and  found  symp- 
toms of  ailment;  that  her  right  knee  wai> 
swollen ;  tliat  she  had  increased  temperature 
of  that  part  of  her  body,  which  looked  red 
and  was  tender ;  that,  in  his  <^lnion,  she  was 
then  suffering  vrlth  "arthritis,"  which  means 
an  Inflammation  of  the  tissues  in  and  around 
the  Joint;  tliat  the  condition  in  which  he 
found  her  knee  might  have  been  produced  by 
an  injury ;  that  about  the  1st  of  July,  1814, 


he  put  her  right  limb  at  rest  by  fixing  it  in 
a  plaster  cast;  that  he  kept  it  In  that  condi- 
tion fopabont  two  months ;  that  the  swelling 
had  subsided  when  he  took  the  plaster  off; 
that  after  about  two  weeks  the  swelling  re- 
turned ;  that  he  then  put  on  an  ordinary  board 
E3>lint  to  keep  the  Joint  surfaces  from  nibbing 
each  other;  tliat  he  treated  plaintiff  during 
three  years;  that,  in  Ills  opinion,  her  injury 
Is  permanent;  that  she  would  have  to  keep 
on  wearing  appliances  to  keep  the  kneejolnt 
from  moving,  irritating,  and  inflaming  the 
surfaces;  that  she  would  never  be  relieved, 
unless  by  an  operation. 

Without  quoting  the  testimony  further,  the 
above-named  physicians,  with  one  accord, 
found  plalDtlfTs  right  knee  swollen  and  In- 
flamed when  they  examined  it  at  difler^t 
times  during  said  .seven  years.  They  gave 
it  as  their  reflective  opinions  that  her  condi- 
tion might  have  been  produced  by  an  injury ; 
that  she  was  suffering  with  "arthritis"  of  the 
lineejoint;  that,  in  their  opinion,  her  condi- 
tion is  not  produced  by  rheumatism;  that 
her  injury  is  permanent  and  palnfuL 

[2,3]  The  record  indicates  that  ttie  case 
was  fairly  and  carefully  tried  by  the  ieourt 
and  Jury;  that  nothing  occurred  during  the 
progress  of  the  trial  which  was  calculated  to 
arouse  the  passion,  prejudice,  or  sympathy  of 
the  Jury.  The  latter  was  confronted  with  a 
sharp  cOTiflict  as  to  the  testimony  relating  to 
plaintiff's  injury  and  the  extent  of  same.  It 
is  manifest  from  the  record  that  the  Jurors 
beUeved  the  witnesses  for  plaintiff  in  prefer- 
ence to  those  iMToduced  by  defendant.  It  was 
the  peonliar  province  of  the  Jury  to  pass  up- 
on the  facts,  determine  the  extent  of  respond- 
Kif  B  injuries,  and  to  fix  her  compensation 
therefor.  Upon  a  careful  consideration  of  aU 
the  evidence,  we  are  ot  the  opinion  that  the 
verdict  of  the  Jury  for  $12,000,  under  the 
circumstances  of  the  case,  should  not  be  dis- 
turbed as  dtber  unwarranted  or  excessive. 

The  foregoing  contention  of  appellant  is 
accordingly  overruled. 

[4]  2.  It  U  alleged  that: 

"The  court  erred  in  excluding  the  testimony 
or  depositions  or  statements  ot  three  witnesses 
for  defendant,  viz.:  Mary  O.  Teague,  Missouri 
H.  Hudson,  and  Mrs.  William  Schrader  as  pre- 
served in  the  bill  of  exceptions  at  the  former 
trial  at  Clayton,  Mo.,  In  the  drcoit  court  of  St. 
Louis  coun^." 

It  appean  from  the  record  that  at  the  sec- 
ond trial  at  Clayton,  Mo.,  in  1917,  defendant 
asked  for  a  continuance  of  the  cause,  in  order 
that  it  might  obtain  the  testimony  of  the 
three  witnesses  above  named,  to  be  used  at 
the  trial.  Plaintiff,  to  obviate  a  continuance 
of  the  cause,  admitted  that,  if  said  witnesses 
were  personally  present  at  the  trial,  they 
would  testify  in  behalf  of  defendant,  as  stat- 
ed in  the  application  for  a  continuance.  De- 
fendant thereupon  availed  itself  of  the  testl- 
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mony  of  said  witnesses  aa  above  Indicated. 
'Their  evidence,  as  contained  in  ttae  applica- 
tion for  a  continuance,  was  Incorirarated  In 
tlie  bill  of  exceptions  filed  in  the  second  trial, 
and  Is  set  out  in  tbe  abstract  of  record  herein. 
It  Is  not  claimed  that  an  application  for  a 
continuance  was  filed  at  the  last  trial,  nor  is 
it  claimed  that  plaintiff  had  any  opportunity 
to  cross-examine  said  witnesses  before  the 
second  trial.  The  testimony  of  said  witness- 
es, as  set  out  in  the  abstract  of  record  herein, 
is  merely  cumulative.  It  appears  from  the 
record  that  more  than  a  dozen  witnesses 
testifled  In  behalf  of  defendant  to  aubstantl- 
ally  the  same  facts  set  out  as  the  testimony 
of  said  absent  witnesses.  But,  even  if  said 
testinNHiy  had  not  been  simply  cumulative, 
we  are  of  the  opinion  that  the  trial  comt 
committed  no  error  in  excluding  same.  Sec- 
tion 1390,  R.  S.  1919;  Section  5401,  B.  S. 
1919;  Padgltt  t.  KM  and  Citizen's  By.  Co., 
159  Mo.  loc.  at.  154,  155,  60  S.  W.  121,  62  U 
B.  A.  854,  81  Am.  St  Bep.  347 ;  Bly-Walker 
D.  Q.  Co.  V.  Manaur,  87  Mo.  App.  loc.  dt  114, 
115. 

'[S]  Section  5401,  anpra,  provides  for  the 
admission  of  competent  evidence  under  the 
circumstances  detailed  therein,  but  does  not 
eover  the  question  presented  here. 

It  is  unnecessary  to  prolong  this  branch  of 
the  discussion,  for  our  Supreme  Court  in 
banc,  In  the  Padgltt  Case^  supra,  at  pages  153 
and  154  of  159  Mo.,  at  page  124  of  60  S.  W. 
(62  li.  B.  A.  854,  81  Am.  St  Bep.  347),  has 
conclusively  settled  this  question  adversely 
to  appellant's  contention  as  follows: 

"Ordinarily  a  party  is  entitled  to  have  bis  ad- 
▼ersaiy  prodace  his  witnesses  in  court  to  the 
end  that  they  may  be  seen  and  cross-examined, 
and  the  waiving  of  that  right  is  often  no  trivial 
matter.  Besides,  en  affidavit  drawn  by  a  skill- 
ful lawyer  is  apt  to  he  very  much  to  the  iwint 
and  is  very  forceful  as  evidence.  The  law  will 
allow  it  only  because  the  emergency  demands 
it,  and  the  opposite  party  agrees  to  It  only  to 
avoid  delay. 

"But  in  this  instance,  after  the  plaintiff  made 
the  admission  which  would  authorise  the  affi- 
davit to  be  read,  the  court  of  its  own  motion 
postponed  the  trial  for  a  month  and  four  days. 
The  affidavit  stated  on  its  face  that,  the  witness 
resided  in  St  Iiouis,  and  could  be  produced 
at  the  next  term;  yet  when  more  than  a  month 
was  afforded  the  defendant  before  the  trial 
would  be  called,  no  effort  was  shown  to  have 
been  made  to  produce  him,  but  the  court  suf- 
fered the  affidavit  to  be  read.  The  emergency 
under  which  the  law  would  have  allowed  the 
affidavit  to  be  read  had  passed,  and  the  consid- 
eration which  induced  the  plaintiff  to  make  the 
admission  had  failed.  This  was  a  very  ma- 
terial witness,  professing  to  have  seen  the  acci- 
dent and  whose  evidence  professed  to  cover 
every  point  of  the  defense.  The  affidavit  said 
of  this  witness  that  there  was  no  other  person 
whose  evidence  'could  have  been  procured  at 
this  term  of  said  conrt  by  whom  he  or  it  (affi- 
ant or  defendant)  can  prove  or  fully  prove  the 
same  facts.'  And  the  record  shows  that  that 
was  so. 


"The  admission  of  a  party  under  such  dr- 
comstances  to  obtain  a  present  trial  does  not 
stand  for  all  time,  but  ceases  when  the  emer- 
gency ceases.  If  It  should  be  held  to  be  bind- 
ing a  month  later,  there  is  no  reason  why  it 
should  not  be  so  held  six  months  later.  A 
month  is  as  long  notice  as  is  ordinarily  given 
of  the  setting  of  a  cause  for  new  trial;  cer- 
tainly it  is  long  enough  to  obtain  the  service 
of  process  for  witnesses  residing  in  the  dty, 
or  to  take  their  depositions  if  they  are  non- 
residents, or  at  all  events  it  is  long  enough  to 
ascertahi  whether  or  not  the  evidence  is  at- 
tainable. The  conrt  erred  in  allowing  the  affi- 
davit to  be  read  over  the  plaintiff's  objection." 

Judge  Goode,  In  Ely-Walker  D.  G.  Co.  v. 
Mansur,  87  Mo.  App.  loa  dt.  114,  116,  reitet^ 
ates  the  same  doctrine  annoionced  by  Judge 
Valllant  In  the  Padgltt  Case  above  quoted. 

The  above  coDtentlon  of  appellant  Is  with- 
out merit  and  overruled. 

3.  Defendant's  third  assignment  of  error 
reads  as  follows: 

"The  trial  court  erred  in  permitting  counsel 
for  the  plaintiff  to  conduct  an  improper  and 
prejudicial  examination  of  certain  physicians 
called  by  plaintiff  as  witnesses." 

We  are  then  referred  to  the  argument  of 
defendant,  at  pages  22  and  following  of  its 
brief,  where  the  matters  complained  of  are 
set  out  In  respect  to  the  testimony  of  plain- 
tiff's  doctors  admitted  at  the  trial,  over  the 
objections  of  defendant. 

As  heretofore  stated,  we  have  carex'ullj 
read  all  of  the  abstract  of  record  and  the  re- 
qtecttve  briefs  of  counsel.  We  were  thor- 
oughly familiar  with  the  authorities  cited  by 
appellant  at  page  24  of  its  brief,  in  respect  to 
foregoing  matter,  but  have  again  gone  over 
same  in  considering  this  case,  and  find  noth- 
ing therein  which  would  warrant  us  in  re- 
versing and  remanding  the  cause.  We  are  of 
the  opinion  that  the  record  in  regard  to  above 
contentions  is  remarkably  free  from  error, 
and  that  no  testimony  was  given  by  either 
of  said  physicians  of  which  appellant  can 
have  any  legal  ground  of  complaint 

4.  The  plaintiff  herein  was  injured  on  the 
20tb  day  of  August,  1912.  She  has  been  com- 
pelled to  litigate  her  rights  as  a  passenger  on 
defendant's  train,  through  two  different  cir- 
cuit courts,  twice  in  the  St  Louis  Court  of 
Appeals,  and  finally  In  this  court  She  was 
forced  by  defendant  to  go  from  her  own  homo 
to  another  Judicial  dicnit  to  assert  ber 
rights.  Upon  a  careful  consideration  of  the 
case  from  every  viewpoint  we  find  no  valid 
grounds  for  reversing  and  remanding  the 
cause. 

The  Judgment  below  la  accordingly  atUim- 


WBIHB  and  MOZLBT,  (XX,  omcur. 

PER  CURIAM.  The  foregoing  (pinion  of 
BAILEY,  C,  is  hereby  adopted  as  the  opinion 
of  the  court    All  concur. 
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STATE  ex  r«l.  FEIN8TEIN  v.  HARTMANN, 
Judga,  atai.    (No.  22572.) 

(Supreme  Court  of  Miuouri.    In  Banc    Maj 
24,  1821.) 

1.  Eleotlooa  ^=>329— Reatrlotloat  In  Constitu- 
tion on  use  of  ballots,  ato,  as  evidenoa,  held 
not  to  deny  oirault  Judga  power  to  Issue  sub- 
poana  for  production  of  ballota;  "elections." 

The  term  "elections,"  aa  used  In  the  Con- 
stitution of  the  state,  does  not  include  elec- 
tions held  merely  to  nominate  candidates  for 
office,  and  restrictions  on  the  use  of  ballots, 
etc.,  as  evidence  and  in  eyidence  do  not,  by 
reason  only  of  their  presence  in  the  Constitu- 
tion, in  any  -way  tend  to  deny  to  a  judge  of  the 
circuit  court  power  to  issue  a  subpoena  duces 
tecum  to  require  ballots  at  primary  election  to 
be  produced  before  a  grand  jury. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Elec- 
tion.] 

2.  Elections  «=3l20— Constltntlonal  provision 
Inoorporated  In  primary  law  by  refereme. 

Const,  art.  8,  {  8,  relating  to  ballots,  was 
incorporated  in  the  Primary  Law  of  1907  by 
reference,  and  became  a  part  of  such  act  it- 
self, and  as  effective  in  all  respects  aa  if  it 
had  been  written  in  at  length. 

3.  Statutes  «=»I49— Lealslature  has  power  to 
eiiminate  provisions  incorporated  by  ref«r> 
•nce^  Including  a  constitutional  pn^vlslon. 

The  Legislature  has  as  much  power  to 
eliminate  from  a  statute  provisions  incorpo- 
rated therein  by  reference  as  it  has  to  repeal 
any  other  part  of  a  law  it  has  enacted,  and 
the  fact  that  a  provision  incorporated  by  ref- 
erence is  a  provision  of  the  state  Constitution 
gives  it  no  added  force. 

4.  Elections  $=>329— Statute  held  not  to  per- 
mit circuit  Judge  to  Issue  subpoona  for  pro- 
duetlon  of  primary  election  ballot  boxes,  etc 

Rev.  8l  1919,  {  6^3,  does  not  permit  judge 
of  circuit  court  to  issue  subpoena  duces  tecum 
requiring  production  in  evidence  before  the 
Krand  jury  of  the  ballot  boxes  and  contents 
thereof,  tally  sheets,  poll  books,  and  the  official 
returns  and  statements  made  by  the  judges  and 
clerks  of  a  primary  election,  such  section  re- 
pealing by  implication  any  antagonistic  fea- 
tures of  section  4853,  including  provisions  of 
Const  art.  8,  §  8,  made  a  part  thereof  by  ref- 
erence. 

5.  Elections  9s>3l  I— Legislature  had  power  to 
deny  grand  ]nry  right  to  uae  primary  oleo- 
tion  ballots. 

The  Legislature  had  the  power  to  enact 
Rev.  St.  1919,  §  5403,  providing  that  grand 
jury,  could  not  use  primary  election  ballots. 

6.  Prohibition  «=32S— Supreme  Court  has  no 
authority  to  amend  subpoena  duces  tecum  In 
prohibition  pnooedlng. 

In  a  proceeding  in  the  Supreme  Court  to 
prohibit  circuit  judge  from  enforcing  a  sub- 
poena duces  tecum,  requiring  the  production 
before  the  grand  jury  of  ballota  of  primary 
election,  the  only  matter  before  the  Supreme 
Court  is  the  question  of  the  power  of  the  cir- 


cuit Jndge  to  enforce  the  partlcnlair  eabptena  a> 
issued,  and  it  cannot  consider  a  suggestion 
that  circuit  judge  does  not  actually  intend  to 
enforce  the  subpoena  according  to  its  terms  but 
only  so  far  as  may  be  lawful  under  the  stat- 
utes, it  not  being  open  to  the  Supreme  Court 
to  amend  the  subpoena. 

7.  Constitutional  law   «=:>70(3)— Covrta  natt 
apply  law  as  people  have  made  it. 

When  the  General  Assembly  enacts  a  valid 
law,  the  Supreme  Court,  whatever  may  be  the 
views  of  its  members  as  individual  citizens  up- 
on a  question  of  policy  involved,  must  submit 
to  the  decision  of  the  majority,  and  apply  the 
law  aa  the  people  have  made  it. 

Higbee  and  David  B.  Blair,  33.,  diasentinf. 

AppUcaUon  by  the  State  of  Missoarl,  od 
the  relation  of  H.  S.  Feinatelu,  for  a  writ  of 
prohibition  to  Moses  Hartmann,  Judjse  of 
the  Circuit  Court  of  the  City  of  St  Loula, 
Division  No.  2,  and  another,  from  enforcing 
a  snbpoena  duces  tecum.  Preliminary  mle 
made  absolute. 

Abbott,  Fauntleroy,  Cullen  ft  Edwarda,  of 
St.  Louia,  for  relator. 

Curlee  ft  Hay  and  Edward  A.  Fedian,  all 
of  St  Louis,  for  respondents. 

JAMES  T.  BLAIR,  J.  Relator  seeks  to 
problUt  respondent,  a  Judge  of  the  circuit 
court  of  the  city  of  St  Louis,  from  enforcing 
a  subpoena  duces  tecum  he  had  previously  Is- 
sued which  is  directed  to  the  members  of 
the  board  of  election  commissioners  of  the 
city  of  St.  Louis,  and  wliicb,  formal  parts 
omitted,  reads  thus: 

"Tou  are  hereby  commanded  that,  setting 
aside  all  manner  of  excase  and  delay,  you  iie 
and  appear  before  our  grand  inquest  room,  215 
Municipal  Courts  Building,  in  the  city  of  St. 
Louis,  on  the  fifteenth  day  of  November,  1920, 
at  2  o'clock  p.  m.,  then  and  there  to  testify, 
and  the  truth  to  speak,  in  a  certain  cause  pend- 
ing before  the  grand  jury,  wherein  the  state  oC 
Missouri  is  plaintiff,  and  you  are  further  com- 
manded to  bring  with  you,  and  then  and  there 
produce  in  evidence  the  ballot  boxes  and  con- 
tents thereof,  tally  sheets,  poll  books  and  the 
official  returns  and  statements  made  by  the 
judges  and  clerks  of  election  to  the  board  of 
election  commissioners  used  and  made  in  con- 
nection with  the  primary  election  held  in  the 
city  of  St  Louis,  Mo.,  on  the  8rd  day  of  Au- 
gust, 1920,  in  the  following  predncta  of  the 
following  wards:  Second  of  the  first;  fourth 
of  the  fifth;  sixteenth  of  the  twelfth;  eighteenth 
of  the  fifteenth;  fifth  of  the  seventeenth; 
twelfth  of  the  seventeenth;  tenth  of  the  twenty- 
fifth;  twenty-fourth  of  the  twenty-seventh.  And 
this  you  shall  in  no  wise  omit.  And  the  per- 
son or  officer  serving  this  writ  is  commanded 
to  have  the  same  at  the  time  and  place  afore- 
said, certifying  thereon  his  return." 

In  view  of  some  suggestions  wUdi  cmcem 
the  scope  of  admissions  made,  it  is  deemed 
advisable  to  set  out  the  pleadings  in  the  case. 
These  are  brief,  and  make  the  issues  so  clear 
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that  tbey  constitute  a  sufflcient  statement  of 
the  case.  The  application  for  the  writ,  cap- 
tion and  aUEnatures  omitted,  is  as  follows: 

"The  state  of  Missouri  comes  now  and  brings 
this  action  at  the  relation  and  to  the  use  of 
H.  8.  Feinstein,  as  relator,  and  thereupon 
shows  to  the  honorable  the  Supreme  Ckiurt  of 
Hissoari,  that  the  respondent,  the  Honorable 
Moses  Hartmann,  is,  and  at  all  the  times  here- 
inafter mentioned  was,  one  of  the  jud^  of 
tile  Eighth  judicial  circuit  of  Missouri,  presid- 
ing in  division  No.  12  of  the  circuit  court  of 
the  city  of  St  Louis,  Mo.;  that  prior  to  the 
occurrence  of  the  matters  and  things  herein- 
after complained  of  there  was  pending  in  the 
said  division  of  the  said  circuit  court  an  in- 
vestigation before  the  grand  jury  for  the  pnr- 
IK>se  of  having  indictments  preferred  against 
certain  judges  and  clerks  of  election  who  serv- 
ed as  such  at  the  primary  election  held  in  the 
city  of  St.  Louis  on  August  3,  1920;  that  while 
said  matters  were  being  investigated  then  and 
there  the  circuit  attorney  of  the  city  of  St. 
Louis,  and  as  such  appearing  for  the  state  of 
Missouri,  filed  in  the  said  division  of  said  court 
a  petition  in  writing,  addressed  to  the  respond- 
ent herein  as  circuit  judge  presiding  in  said 
division,  praying  the  issuance  of  a  writ  of  sub- 
pcena  duces  tecum  directed  to  the  chairman, 
secretary,  and  members  of  the  board  of  election 
commissioners,  commanding  them  to  appear  in 
said  division  of  said  court  before  the  grand 
jury,  and  bring  with  them  for  inspection  and 
use  as  evidence  therein  certain  ballot  boxes, 
ballots,  poll  books,  returns  and  certificates 
used  in  the  said  primary  election  held  in  the 
said  city  of  St  Louis  in  the  month  of  August, 
1920:  that  thereafter,  to  wit,  on  the  13th  day 
of  November,  1920,  the  respondent,  having  duly 
considered  the  same,  gave  judgment  sustaining 
the  said  application,  and  thereupon  caused  to 
be  entered  npon  the  record  of  said  division  of 
said  circuit  court  an  order  directing  that  such 
subpoena  duces  tecum  should  be  issued,  and  on 
said  13th  day  of  November,  1920,  did  issue  a 
duces  tecum,  a  copy  of  which  is  hereto  at- 
tached, marked  'Exhibit  A,'  and  that  the  said 
respondent  is  threatening  and  is  about  to  en- 
force the  said  order  and  compel  compliance 
therewith,  although  he  is  wholly  without  juris- 
diction, power,  or  authority  so  to  do,  and  will 
carry  out  his  said  threat  and  enforce  his  said 
order,  unless  restrained  by  the  order  of  this 
court  to  the  great  and  irreparable  prejudice 
and  injury  of  the  said  relator.  That  the  said 
order  of  the  said  respondent  is  wholly  beyond 
his  jurisdiction  to  make  or  enforce,  and  is 
coram  non  judice,  and  nuU  and  void,  because 
it  is  in  direct  violation  of  the  provisions  of 
section  S  of  article  8  of  the  Constitution  of  the 
state  of  Missouri,  and  of  the  statutes  of  the 
state  of  Missouri,  and  in  conflict  with  the  prior 
and  controlling  decision  and  opinion  of  this 
court. 

"Relator  says  subpoena  duces  tecum  has  been 
duly  served'  upon  the  aforesaid  parties.  The 
said  members  of  the  board  of  election  commis- 
sioners of  the  said  city  of  St.  Louis  and  said 
officers  will  obey  the  said  order,  and  will  pro- 
duce and  exhibit  the  ballots,  poll  books,  and 
other  election  records,  as  required  by  said  or- 
der, unless  the  same  be  set  aside  and  the  en- 
forcement thereol  arrested  as  hereinafter 
prayed.     That  for  the  reasons  aforesaid  the 


said  ballots  are  not  competent  evidence  on  be- 
half of  the  state  of  Missouri  before  said  grand 
jury  or  in  the  prosecution  of  any  indictment 
that  may  be  returned. 

"Xour  relator  states  that  he  is  a  qualified 
voter  of  the  city  of  St  Louis,  and  has  been 
such  at  all  times  mentioned  herein;  that  he 
was  one  of  the  judges  at  the  primary  election 
held  in  the  city  of  St  Louis  on  the  3d  day  of 
August  1920;  that  he  resides  in  precinct  10, 
ward  26,  and  that  he  cast  his  vote  at  said  pri- 
mary election  in  said  ward  25  and  precinct  16. 
Respondent,  as  the  judge  of  the  circuit  court 
made  an  order  directing  that  the  ballot  box 
and  key  to  the  same,  used  at  the  aforesaid 
election  in  said  precinct  and  ward,  on  the  date 
aforesaid,  and  the  contents  thereof,  to  wit,  bal- 
lots cast  at  said  primary  election,  the  poll 
books,  and  tally  sheets,  and  all  the  records 
made  by  said  election  officers,  be  produced  and 
delivered  before  the  grand  jury  with  the  view 
and  for  the  purpose  of  having  the  ballots  cast 
at  said  primary  election  on  said  date  examined 
and  used  in  evidence,  and  said  ballota  made 
public;  that  the  purpose  for  which  this  evi- 
dence is  required  is  to  establish  the  correct- 
ness or  falsity  of  the  count  and  return  made 
by  the  election  officers  of  the  ballots  cast  at 
said  primary  election  in  said  precinct  and  ward, 
and  that  the  same  is  sought  for  this  purpose, 
and  no  other.  It  is  desired  by  the  state  to 
produce  and  offer  In  evidence  the  ballots  found 
in  said  box,  and  to  use  all  the  said  records  in 
evidence,  and  thereby  ascertain  and  make  pub- 
lic how  relator  and  other  electors  voted. 

"And  the  said  petitioner  further  states  that 
the  proceedings  instituted  and  followed  as 
aforesaid  are  a  direct  encroachment  upon  the 
authority  and  jurisdiction  of  this  court  and 
are  in  contempt  of  this  honorable  court,  its 
authority,  and  dignity;  and  under  the  Constitu- 
tion and  the  laws  it  is  made  the  care  of  this 
court  that  the  said  circuit  court,  as  well  as  all 
other  inferior  courts,  keep  within  the  bounds 
and  limits  of  the  several  jurisdictions  prescrib- 
ed to  them  by  the  laws  of  the  state. 

"Wherefore,  the  relator  prays  this  court  to 
issue  its  order  directed  to  the  respondent  here- 
in commanding  him  to  show  cause  on  a  cer- 
tain day,  to  be  fixed  therein,  why  he  should 
not  be  absolutely  prohibited  from  enforcing 
the  aforesaid  order  by  any  means  whatsoever, 
and  from  compelling  or  further  attempting  to 
compel  the  production,  or  exhibition,  or  other 
use  of  the  said  ballots  or  election  records  men- 
tioned in  said  order  and  in  said  application  for 
the  %rit  of  snbpcena  duces  tecum  before  said 
grand  jury,  and  enjoining  him  in  the  meantime 
and  until  the  final  disposition  of  this  cause  to 
retrain  from  enforcing  or  attempting  to  en- 
force his  said  order  in  any  manner  and  to  any 
extent  whatsoever." 

Attached  to  this  was  a  copy  of  the  snt>< 
poena  duces  tecum  In  question,  which  has 
been  set  out  Upon  the  filing  of  this  appli- 
cation, after  notice,  a  preliminary  rule  was 
Issued  as  prayed.  Respondents  appeared 
and  filed  a  return,  which,  caption  and  signa- 
tures omitted,  reads  thus: . 

"Now  come  Moses  Hartmann,  Judge,  and 
Lawrence  McCaniel,  circuit  attorney,  respond- 
ents herein,  and  for  their  joint  and  separate 
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return  to  the  order  to  ahow  caase  heretofore 
issaed  herein  state  that  at  and  prior  to  the 
times  mentioned  In  relator's  petition  herein, 
the  October  term,  1920,  grand  jnry  in  and  for 
the  city  of  St.  Louis,  Mo.,  was  in  session,  hav- 
ing been  duly  impanded  and  sworn,  and  had  en- 
tered upon  the  discharge  of  its  duties;  that  in 
the  course  of  its  deliberations  the  said  grand 
jury  was  investigating  frauds  committed  in  the 
city  of  St.  Louis  at  the  primary  election  held 
on  August  S,  1920,  and  had  before  it  evidence 
tending  to  show  that  the  judges  and  derka  of 
election  in  the  several  voting  precincta  of  said 
city,  and  in  particular  in  the  sixteenth  precinct 
of  the  twenty-fifth  ward,  had  been  guilty  of 
fraud  in  the  count  and  tally  of  the  votea-and 
ballots  cast  at  said  election,  and  of  malting  a 
false  return  of  said  votes  and  ballots;  and  said 
grand  jury,  being  desirous  of  establishing  the 
correctness  or  falsity  of  the  count  and  return 
made  by  the  said  election  ofBcers,  and  of  vot- 
ing indictments  against  election  officers  guilty 
of  violations  of  law,  if  such  violations  were 
found,  requested  the  production  before  them 
of  the  ballot  boxes  and  other  records  mention- 
ed in  the  subpoena  duces  tecum  hereinafter 
described. 

"That,  pursuant  to  said  request  of  said  grand 
jury,  respondent  McDaniel,  circuit  attorney, 
and  aa  such  legal  adviser  of  said  grand  jury, 
caused  to  be  prepared  and  presented  to  re- 
spondent Hartmann,  judge,  a  petition  for  • 
subpoena  duces  tecum  to  be  directed  to  the 
board  of  election  commissioners  of  the  city  of 
St.  Louis,  commanding  the  members  of  said 
board  to  appear  before  said  grand  jury  and  to 
bring  with  them  the  ballot  boxes  and  contents 
thereof,  tally  sheets,  poll  books,  and  the  of- 
ficial returns  and  statements  made  by  the  judg- 
es and  clerks  of  election  in  certain  precincts 
mentioned  in  said  subpoena,  including  the  six- 
teenth precinct  of  the  twenty-fifth  ward  of  the 
city  of  St  Louis. 

"That  thereafter,  on  the  13th  day  of  Novem- 
ber, 1920,  respondent  Hartmann,  judge,  caused 
to  be  issued,  and  there  was  issued  by  the  derk 
of  said  circuit  court,  a  subpoena  duces  tecum, 
commanding  said  board  of  election  commission- 
ers to  appear  before  said  grand  jury  and  bring 
with  them  the  ballot  boxes  and  contents  there- 
of, tally  sheets,  poll  books,  and  the  offidal  re- 
tarns  and  statements  made  by  the  judges  and 
clerks  of  election  in  the  predncts  mentioned  in 
said  subpoena,  including  the  sixteenth  prednct 
of  the  twenty-fifth  ward  of  the  dty  of  St 
Louis. 

"Respondents  admit  that,  aa  alleged  in  ^la- 
tor's  petition  herein,  the  purpose  for  which 
this  evidence  is  required  is  to  establish  the 
correctness  or  falsity  of  the  count  and  return 
made  by  the  election  officers  of  the  ballots  cast 
at  said  primary  election  in  said  prednct  and 
ward,  and  that  the  same  ia  sought  for  this  pur- 
pose and  no  other.' 

"Respondents  deny  that  the  respondent  Hart- 
mann, judge,  was  or  is  without  jurisdiction, 
power,  or  authority  to  compel  compliance  with 
said  subpoena,  and  deny  that  the  order  of  said 
Hartmann,  judge,  causing  said  subpoena  to 
issue,  was  or  is  beyond  his  jurisdiction,  or  co- 
ram non  judice,  or  null,  or  void,  or  in  violation 
of  section  8  of  article  8  of  the  Constitution  of 
Missouri,  or  in  violation  of  the  statutes  of  the 
state  «f  Missouri;  and  deny  that  the  said  or- 


der was  or  ia  In  eonfllet  with  prior  eantroIHiig 
deddons  and  opinions  of  this  court 

"Respondents  admit  that  said  aubpcena  was 
duly  served  upon  the  said  board  of  dection 
commissioners,  and  that  the  members  of  said 
board  were  and  are  willing  to  obey  said  sub- 
poena. 

"Respondents  deny  that  the  aaid  ballots  are 
not  competent  evidence  on  behalf  of  the  state 
of  Musouri  before  said  grand  jury,  and  deny 
that  xhey  are  not  competent  evidence  in  the 
prosecution  of  indictments  returned  as  •  re- 
sult of  a  true  count  of  said  ballots. 

"Respondents  admit  that  rdator  is  and  was 
a  qualified  voter  of  the  dty  of  St  Louis,  and 
that  he  was  one  of  the  judges  of  election  in 
the  sixteenth  precinct  of  the  twenty-fifth  ward 
at  the  primary  election  held  on  August  8,  1920; 
admit  that  respondent  resides  in  said  sixteenth 
prednct  of  said  twenty-fifth  ward,  and  that  he 
cast  his  vote  therein  at  said  primary  election. 

"Respondents  deny  that  said  subpoena  duces 
tecum  was  issued  for  the  purpose  of  making 
public  any  ballot  cast  at  said  primary  election, 
or  for  the  purpose  of  making  public  how  rela- 
tor or  any  other  elector  voted. 

"Respondents  deny  that  the  proceedings  in- 
stituted and  followed  as  aforesaid  were  or  are 
an  encroachment  upon  the  authority  or  juris- 
diction of  this  court,  and  deny  that  the  same 
were  or  are  in  contempt  of  this  court  or  of  its 
authority  or  dignity. 

"And  for  their  further  return  to  the  order 
to  show  cause  herein,  respondents  say  that 
said  subpoena  duces  tecum  was  prayed  for 
and  ordered  to  issue  pursuant  to  the  statutes 
of  the  state  of  Missouri  in  such  case  made  and 
provided,  and  especially  section  6S47,  Rev.  Stat 
Mo.  1909,  and  pursuant  to  controlling  deddons 
and  orders  of  this  court  namely,  Oantt  v. 
Brown,  238  Mo.  560  [142  S.  W.  422];  State 
ex  rel.  v.  Coburn,  280  Mo.  177  [168  S.  W. 
956];  State  ex  rel.  v.  Thurman,  268  Mo.  637 
[187  S.  W.  1190];  and  State  ex  rel.  Raltih  v. 
Kinsey,  Judge,  where  an  order  was  made  de- 
nying a  preliminary  rule  to  prohibit  the  opening 
of  ballot  boxes  used  in  a  general  election. 

"Respondents  further  state  that  in  the  inves- 
tigation of  election  matters  by  said  grand  jury, 
as  aforesaid,  there  was  no  violation  of  any 
alleged  right  of  secrecy,  or  other  constitution- 
al right  of  any  voter;  that  in  the  count  of  bal- 
lots by  said  grand  jury,  and  in  the  indictments 
voted  and  returned  against  election  officers  (in 
precincts  other  than  the  sixteenth  prednct  of 
the  twenty-fifth  ward,  where  no  examination 
or  count  of  ballots  was  had  because  of  the 
pendency  of  this  proceeding),  the  ballots  were 
not  compared  with  the  poU  books,  and  it  was 
not  disclosed  how  any  voter  voted;  and  re- 
spondents say  that  in  praying  for  and  in  issu- 
ing said  subpoena  duces  tecum  it  waa  not  the 
intention  of  respoodents,  or  either  of  them, 
to  ascertain  or  disdose  how  any  voter  voted, 
nor  was  it  necessary,  nor  ia  it  necessary,  that 
such  information  be  bad  or  disclosed  either  in 
the  finding  of  indictments  or  in  the  trials  whidi 
may  ensue;  that  said  grand  jnry  did  not  in 
fact  and  did  not  intend  to,  use  the  said  ballota 
and  poll  books  in  such  a  manner  as  to  disdose 
any  information  that  would  tend  toward  show- 
ing who  voted  any  ballot  and  that  in  all  re- 
spects the  said  ballots  and  other  records  were 
used,  and  intended  to  be  used,  ia  full  compU- 
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aim  wlfh  both  the  letter  and  the  aplrit  o(  the 
aafegnards  prescribed  bj  aectioa  6347,  Bav. 
Sut  of  Mo.  1900,  and  hj  the  Conatitatton  and 
laws  of  this  state,  and  bj  the  dedaiona  of  ita 
conrtB  conatruing  same. 

"Heapondeiitg  further  state  that,  alnee  the 
making  of  the  order  heretofore  iiaiied  herein, 
reapondenta  have  refrained  from  action  In  the 
premiaes,  and  stand  ready  to  comply  with  any 
further  ordera  made  by  thia  conrt. 

"Wherefore,  haTing  made  full  retam  to  the 
order  to  ahow  cause,  respondents  pray  that  the 
provisional  rule  in  prohibition  heretofore  issued 
herein  be  dissolved,  and  that  respondents  go 
hence  with  their  costs."  . 

ThereiQMm  relator  filed  hla  motion  for 
Judgment  making  the  preliminary  rule  abso- 
lute. The  case  was  briefed  and  argued  In 
January.  Upon  consideration,  in  due  course, 
several  opinions  were  prepared.  The  diver- 
•ity  among  these  was  of  auch  diaracter  that 
It  necessitated  a  reassignment  of  the  case. 

The  qaestion  for  solution  is  whether  the 
circuit  court  has  jurisdiction  to  enforce  a 
subpoena  duces  tecum  which  requires  the 
election  oommlssioDers  of  the  dty  of  St 
liouia  to  produce  in  evidence-  beA>re  the 
grand  Jury  "the  ballot  boxes  and  contents 
thereof,  tally  sheets,  poll  books,  and  the  offi- 
cial returns  and  statements  made  by  the 
Judges  and  clerks  of  election  to  the  board  of 
election  commissioners  used  and  made  In  oon- 
nectlon  with  the  primary  election  held  in  the 
city  of  St  Louis,  Mo.,  on  the  3d  day  of  Au- 
gust 1920,"  in  designated  precincts,  including 
that  in  which  relator  Is  a  qualified  voter  and 
judge  of  election,  and  in  which  he  cast  bis 
baUot 

[1]  I.  The  term  "elections,"  as  used  in  the 
Constitution  of  the  state,  does  not  include 
within  its  meaning  elections  held  merely  to 
ncHuinate  candidates  for  office.  As  a  neces- 
sary consequence  the  provisions  of  the  Con- 
stitntion  whidi  govern  elections  do  not,  of 
their  own  force,  and  by  virtue  of  their  pres- 
ence in  the  CXxistltution,  have  any  application 
to  primary  elections,  or  any  question  concern- 
ing them.  This  Is  established  by  previous 
dedslona  in  which  the  reatons  for  the  mllng 
are  amply  and  convincingly  set  forth.  It  is 
unnecessary  to  repeat  them  in  this  case. 
They  can  be  found  In  State  ex  reL  v.  Taylor, 
220  Ma  loc.  dt  630,  631,  119  S.  W.  873; 
State  ex  ni.  t.  Cobum,  260  Mo.  loa  dt  190, 
168  8.  W.  956,  and  casea  dted.  The  soimdness 
of  this  ruling  is  not  seriously  questioned  in 
this  case,  as  we  understand  counsel.  One  re- 
sult of  this  ruling  is  that  the  constitutional 
restrlctlona  upon  the  use  of  the  ballots,  etc., 
as  evidence  and  in  evidence,  whatever  those 
restrictions  are,  do  not,  by  reason  only  of 
their  presence  in  the  Constitution  of  the 
state,  in  any  way  tend  to  deny  to  respondent 
the  power  he  is  now  attempting  to  exert 
by  means  of  the  subpoena  duces  tecum  he  has 
Issued. 

[2]  n.  Since  the  constitutional  provisions 


wbldi  govern  electlans  apply  as  such  only  to 
elections  In  whldi  persons  are  chosen  "for 
office  by  vote,  and  nowhere  in  the  sense  of 
nominating  a  candidate  for  office  by  a  polltl- 
al  party"  (State  ex  reL  v.  Taylor,  supra), 
and  since  the  Legislature  is  free  to  enact 
primary  election  laws,  unrestricted  by  the 
mentioned  provisions  of  the  Oonstituticm,  ai^d 
may  Indnde  in  or  exdude  from  such  primary 
election  laws  sudi  otherwise  valid  restric- 
tions and  safeguards  as  it  wills  to  include  or 
exclude,  it  follows  that  the  primary  law  it- 
self must  furnish  the  stdutlon  of  the  question 
presented  for  decision. 

III.  When  the  Legislature,  in  the  process 
of,  enacting  the  Primary  Law  of  1907  (Laws 
1007,  p.  263),  came  to  the  matter  of  providing 
regulatory,  restrictive,  and  penal  provisions, 
it  incorporated  in  the  act  a  section  which 
this  court  has  held  (State  ex  reL  t.  Taylor, 
supra;  State  v.  Peyton,  234  Mo.  loc.  dt  522 
et  seq.,  137  S.  W.  979,  Ann.  Cas.  1912D,  154) 
incoiiwrated  in  the  primary  election  law,  by 
reference,  the  several  provisions,  statutory 
and  oonstitutionaL  of  the  laws  of  the  state 
applicable  to  elections  of  officers,  and  made 
them  all,  with  exceptions  immaterial  in  -this 
case,  parts  of  the  primary  act  itself,  and  as 
effective  in  all  respects  as  they  would  have 
been  had  they  been  written  at  length  into 
that  act  and  formally  set  out  and  enacted  as 
such  -without  reference  to  their  existoice  as 
parts  of  the  laws  governing  elections  of  offi- 
cers. The  reasons  for  this  ccmduslon  will  be 
found  in  the  cases  dted  above,  in  Which  the 
opinions  were  written  by  Oantt,  J.,  and  Fer- 
rlss,  J.,  respectively. 

IV.  In  applying  the  prlndple  stated  in  the 
preceding  paragraph,  it  was  held  In  State  ex 
reL  v.  Taylor,  supra,  that  section  S  of  artlde 
8  of  the  Constitution  was  Incorporated,  by 
reference,  in  the  primary  law;  that  the  re- 
sult of  this  was  equivalent  to  writing  Into 
the  primary  law  as  a  part  of  it  the  very 
words  of  that  section,  and  that  the  restric- 
tive effect  of  this  with  respect  to  primary 
elections  was  exactly  the  same  as  the  effect 
of  the  same  section  upon  those  elections  to 
which  It  applied  by  virtue  of  its  existence  as 
a  part  of  the  CJonstitution.  At  the  time  of 
the  decision  in  the  case  referred  to  there 
was,  neither  in  the  language  of  the  primary 
law  itself,  nor  in  any  act  or  provision  incor- 
porated therein  by  reference,  anything  which 
conflicted  with  section  3  of  artlde  8,  or  di- 
minished its  force,  as  an  Incorporated  part 
of  the  primary  act.  In  the  Taylor  Case, 
therefore,  section  3  of  artlde  8,  considered  as 
a  part  of  the  primary  act  by  incorporation  by 
reference,  was  given  its  full  force  as  a  part 
of  the  act,  and  wcw  given  the  same  construc- 
tion as  was  then  given  it  when  sought  to  be 
applied  to  matters  arising  out  of  elections  to 
which  the  section  applied  of  Its  own  force  as 
a  part  of  the  Constitntion,  1.  •;,  elections  to 
offlcew 
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[3]  T.  Since  section  S  of  article  8  of  the 
Constitution  does  not,  as  a  constitutional  pro- 
vision, apply  to  primary  elections,  and  since 
Its  provisions  are  applicable  solely  because 
they  have  been  made  a  part  of  the  primary 
law  by  the  act  of  the  Legislature,  they  are 
applicable  merely  as  a  part  of  the  primary 
law,  and  because  they  were  made  so  by  the 
Legislature.  The  Legislature  put  them  Into 
the  primary  law,  and  what  the  Legislature 
could  do  in  this  respect  It  could  also  undo. 
It  has  as  much  power  to  eliminate  from  a 
statute  proTlsions  Incorporated  therein  by 
reference  as  it  has  to  repeal  any  other  part  of 
a  law  it  has  enacted.  The  fact  that  a  provi- 
sion which  the  Legislature  Incorporates  J>y 
reference  in  a  law  It  la  enacting  Is  a  provision 
in  the  state  Constitution  gives  it  no  added 
force  in  the  statute  Into  which  It  is  drawn  by 
reference.  By  that  process  it  becomes  a  part 
of  the  statute,  and  nothing  more.  As  a  part 
of  the  statute  it  may  be  left  by  the  Legisla- 
ture as  first  brought  into  tnat  statute,  or  its 
effect  may  be  limited,  or  It  may  be  entirely 
eliminated  from  the  statute  by  the  Legisla- 
ture. It  Is  subject,  as  a  part  of  the  statute, 
to  repeal,  either  direct  or  by  ImplicatltMi.  To 
repeat  and  repeat  again,  it  Is,  and  Is  to  be 
considered  by  tbe  courts  and  to  be  treated 
by  the  Legislature  as,  a  part  of  the  statute, 
and  may  be  dealt  with  as  such. 

[4]  VI.  In  1909,  the  Legislature  (Laws 
1909,  p.  501)  amended  the  chapter  on  evidence 
as  it  then  stood  (chapter  25,  R.  S.  1S99),  by 
adding  thereto  a  section  which  it  designated 
as  "section  8150a,"  which  is  now  sectloa 
5403,  B.  S.  1919,  and  reads  as  follows: 

"The  legal  custodians  of  the  ballots  or  ballot 
boxes  may  be  summoned  before  grand  Jorors, 
or  before  any  court  of  record  of  the  state,  and 
compelled  to  open  the  ballot  boxes  and  disclose 
the  ballots  in  investiRations  and  trials:  Pro- 
Tided,  that  the  ballots  In  no  way  be  used  or 
any  information  disclosed  that  would  tend  to- 
ward showing  who  voted  any  ballot." 

This  section  is  general  to  terms,  and  was 
not  directly  added  to  the  primary  act,  but 
Is  drawn  into  that  act  by  reference  by  virtue 
of  section  4853,  R.  S.  1919,  Just  as  the  con- 
stitutional restrictions  upon  the  use  of  the 
ballots  were  drawn  into  the  same  act  by  the 
same  section  and  its  predecessor,  section  32 
of  the  act  of  1907,  as  Is  held  in  State  ex  rel. 
V.  Taylor,  supra,  and  State  v.  Peyton,  supra. 
The  effect  of  this  section  6403,  R.  S.  1919, 
npon  the  use  of  ballots  used  in  elections 
which  are  such  In  the  constitaticmal  sense 
need  not  be  discussed.  Of  course,  no  consti- 
tutional safeguard  or  restriction  respecting 
BGch  elections  could  be  repealed  or  changed 
by  any  act  of  the  Legislature.  With  respect 
to  primary  elections,  however,  the  provisions 
of  section  8  of  article  8  have  no  force  or  ap- 
plication as  constitutional  provisions,  as  al- 
ready pointed  out.  They  only  apply  in  so 
far  as  they  are  made  a  part  of  the  primary 


election  statute  by  refermoei,  1.  e.,  have  fOroe 
only  as  parts  of  the  statute  Itself.  It  follows 
that  the  constitutional  provisions  incorporat- 
ed in  the  primary  law  by  reference  are  strick- 
en from  that  law  by  section  5403,  in  so  far 
as  they  are  so  repugnant  thereto  that  they 
are  within  the  rule  concerning  repeals  by 
implication. 

VII.  It  seems  to  be  contended  that,  since 
section  6403  struck  from  the  primary  law 
existing  provisions  repugnant  to  that  section, 
whether  written  bodily  into  the  law  or  in- 
corporated by  reference,  and  since  (so  it  is 
argued)  the  terms  of  section  3  of  article  8 
of  the  Constitution  are  repugnant  to  section 
6403,  therefore  they  are  expunged  from  the 
primary  law  by  virtue  of  that  repugnancy 
and  therefore  the  contemplated  action  of  re- 
spondent becomes  legal  and  proper. 

[S]  One  Question  to  which  this  contentiao 
brings  us  is  whether  section  6403  permits  to 
be  done  what  respondent  is  seeking  to  do. 
That  section,  set  out  in  the  preceding  para- 
graph, permits  the  ballots  used  in  a  primary 
election  to  be  brought  before  a  grand  Jury 
and  "disclosed"  in  an  investigation  before 
that  tribunal;   but  It  Is  In  terms — 

"provided,  that  the  ballots  in  no  way  be  used 
or  any  information  disclosed  that  would  tend 
toward  showing  who  voted  any  ballot." 

Whatever  authority  this  section  gives,  wltb 
respect  to  the  use  of  ballots  and  ballot  boxes, 
the  court  was  empowered  to  employ.  The 
section  is  controlling  so  far  as  concerns  mat- 
ters within  its  scope.  Whether  the  primary 
act  as  It  previously  stood  was  more  or  less 
liberal  in  its  provisions,  with  respect  to  the 
use  of  ballots  as  evidence,  makes  no  differ* 
ence  in  so  far  as  such  more  or  less  liberal 
provisions  are  repealed  by  section  6403.  To 
that  extent  they  are  eliminated.  Does  this 
section  permit  to  be  done  what  the  subpoena 
duces  tecum  commands?  That  subpoena 
commands  the  election  commissioners  to  ap- 
pear before  the  grand  Jury  and  "produce  in 
evidence  the  ballot  boxes  and  contents  there- 
of, tally  sheets,  poll  books,  and  the'  official 
returns  and  statements  made  by  the  Judges 
and  clerks  of  election,"  etc.  The  purpose  of 
this  Is  to  direct  the  election  commissioners 
to  bring  to  the  grand  Jury  room  and  turn 
over  to  the  grand  Jury  all  the  things  men- 
tioned in  the  suhpcena  duces  tecum.  ^n>e 
effect  of  this  will  be  to  put  into  the  hands  of 
the  grand  Jury  the  full  means  of  determining 
exactly  how  every  voter  in  the  designated 
precincts  voted  in  the  primary  election.  That 
this  is  true  is  self-evident  and  was  so  held 
in  the  case  of  Gantt  v.  Brown,  238  Mo.  560, 
142  S.  W.  422.  Though  that  case  dealt  with 
an  election  contest  only,  yet  this  particular 
holding  is  as  applicable  to  a  grand  Jury  pro- 
ceeding as  to  an  election  contest.  While  In 
Gantt  V.  Brown,  supra.  It  was  held  that  the 
ballots  and  poll  books  might  be  used  in  evi- 
dence in  a  contested  election  case  and  the 
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lots  compared  with  the  lists  of  voters,  in 
'Per  drcuDastancea,  nothing  was  decided 
:b  reet>ect  to  grand  jury  proceedings,  since 
question  ot  that  kind  was  In  that  caset 
1  tbe  dedaion  depends  upon  an  express 
>vislon  in  the  Constitution  that  la  election 
itosta,  under  proper  safeguards,  such  a 
nparlson  may  be  made.  But  no  such  pro- 
ion  wltb  respect  to  any  proceeding  ap- 
Eirs  In  section  5403,  K.  S.  1919,  which  gov- 
IS  primary  elections,  wlilch  are  creatures 
the  statute,  and  not  of  the  Constitution, 
all  agree.  On  the  contrary,  that  section 
pllcitly  provides  tliat  ballots  shall  "In  no 
ly  be  used  or  any  information  disclosed 
at  would  tend  toward  showing  who  voted 
ly  ballot."  How  is  it  possible  to  deny  that 
put  tbe  ballots,  poll  book,  and  lists  In  the 
tnds  of  the  grand  jury  and  thereby  neces- 
rily  to  furnish  that  body  every  means  of 
■terminlng  how  every  voter  voted.  (Gantt  ▼. 
rown,  supra)  is  to  violate  this  express  stat- 
tory  command  that  the  ballots  shall  not  be 
>  "used"  as  to  "tend  toward  showing  who 
>ted  any  ballot?" 

The  language  of  the  proviso  is  plain  and 
nambiguouB.  The  language  of  the  sub- 
nena  is  no  less  so.  That  the  command  of 
tie  subpoena  is  violative  of  the  prohibition 
f  the  statute  seems  to  us  to  be  so  clear  as 
a  be  Indisputable.  In  view  of  this  express 
rohibitlon  we  hold  tbe  court  had  no  author- 
ty  to  enforce  the  subpoena  it  issued.  Tbe 
ases  cited  from  other  states  which,  it  is 
.rgued,  hold  that  the  use  of  ballots  in  grand 
ury  proceedings  (or  on  trials)  does  not  vlo- 
ate  the  secrecy  of  the  ballots  do  not  Involve 
iny  such  provision  as  that  found  In  the  pro- 
viso in  section  5403,  R.  S.  1919.  The  Leglsla- 
rure  had  power  to  enact  that  proviso.  It 
ixerclsed  that  power,  and  the  policy  or  im- 
policy of  that  enactment  Is  not  a  question 
this  court  has  any  constitutional  authority 
or  jurisdiction  to  decide. 

VIII.  It  la  urged  that  we  re-examine  the 
construction  previously  given  section  8  of 
article  8^^  the  Oonstitntion,  and  also  urged 
that  thtf^construction  given  that  section  in 
Qantt  V.  Brown,  supra,  authorized  the  issu- 
ance and  authorizes  the  ^iforcement  of  the 
subpoena  in  question.  Except  as  already 
discussed,  ndther  of  these  questions  could 
throw  any  light  upon  the  issue  In  this  case. 
Whatever  may  be  tbe  correct  answer  to  ei- 
ther contention,  in  so  far  as  elections  of 
officers  are  concerned, .  any  construction  of 
section  3  of  article  8  which  brings  the  provi- 
sions of  that  section  into  rH)ugnance  and  con- 
flict with  section  6403,  B.  S.  1919,  immediate- 
ly results  in  the  eradication  from  the  pri- 
mary law,  by  the  very  fact  of  such  conflict, 
and  exactly  to  the  extent  of  such  repugnance, 
the  Incorporation  therein,  by  referoice,  of 
the  proyisions  of  section  8  ot  article  8.  Tbe 
discussion,  therefore,  of  these  questions 
would  be  cutirely  irrelevant.   The  able  argu- 


ment advanced  will  be  pertinent  when  a 
question  shall  arise  concerning  the  use  before 
grand  juries  of  ballots,  etc.,  used  in  elections 
which  are  such  in  the  constitutional  sense. 

IX.  In  preceding  paragraphs  we  have  con- 
sidered some  questions  as  If  It  were  assumed 
that  the  correctness  of  the  doctrine  of  State 
ex  rel.  v.  Taylor,  supra,  with  reference  to 
the  Incorporation  of  section  3  of  article  8 
of  the  Constitution  Into  the  primary  law  by 
reference.  Is  conceded.  In  this  case  It  makes 
no  difference  whether  that  doctrine  is  sound 
or  unsound.  If  it  now  be  assumed  to  be  in- 
correct, then  it  results  that  the  constitution- 
al provisions  referred  to  were  never  drawn 
into  the  primary  act.  That  does  not  aSect 
tbe  applicability  of  section  54as,  K.  S.  1919, 
to  the  facts  of  this  case.  That  section  is  gen- 
eral In  Its  terms.  It  establishes  a  rule  re- 
specting the  use  of  ballots  as  evidence  In 
all  cases  in  which  It  constitutionally  can  be 
applied,  excepting  those  taken  out  of  its  in- 
fluence by  some  other  controlling  statute^ 
There  la  no  constitutional  obstacle  to  Its  ap- 
plication to  primary  Sections  and  ballots 
cast  therein,  and  there  is  no  other  statute 
which  narrows  its  scope  when  applied  to 
such  ballots.  In  so  far  as  other  sections  of 
the  statute  previously  passed  conflict  with 
and  are  repugnant  to  it,  they  are  repealed  by 
reason  of  that  repugnance.  It  is  not  suggest- 
ed that  any  later  enactment  has  restricted 
its  force  or  application.  It  is,  therefore,  as 
applicable  in  this  case  on  the  theory  that 
the  mentioned  ruling  in  the  Taylor  Case  Is 
incorrect  as  it  is  on  the  theory  that  the  rul- 
ing is  a  correct  one.  Therefore  any  discus- 
sion of  the  question  whether  the  Taylor 
Case  is  right  or  wrong  in  tbe  particular 
mentioned  would  contribute  nothing  to  the 
solution  of  the  question  presented  on  this 
record. 

X.  In  State  ex  reL  v.  Kinsey  (No.  18035)  a 
writ  was  refused,  without  opinion.  The  ap- 
plication was  for  a  writ  of  proil;iibitlon 
against  Judge  Kinsey  to  prevent  enforcanent 
of  a  subpoena  duces  tecum  he  had  ordered  is- 
sued to  require  the  election  commissioners  to 
bring  into  court  upon  the  trial  of  a  charge 
that  relators  had  made  a  fraudulent  return 
as  judges  and  clerks  in  a  general  election  in 
a  designated  precinct  in  the  city  of  St.  Louis, 
the  ballot  boxes,  poll  books,  etc,  used  at  that 
election  in  the  precinct  named.  The  ap^lca- 
tioU' stated  that  these  things  ware  sought — 

"to  establish  the  correctness  or  falsity  of  the 
coant  and  return  made  by  defendantB  in  said 
precinct,  and  that  tbe  same  are  sought  for  this 
purpose,  and  no  other,  and  that  the  ballots 
hereby  sought  to  be  brought  into  court  will  ix 
no  way  be  used,  nor  any  information  diBcIosed, 
that  would  tend  towards  showing  who  voted  any 
ballot." 

The  court  thereupon  entered  an  order  for 
the  issuance   of  a   subpoena   duces   tecum. 
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wblcb  contained,  among  other  things,  the 
following: 

"And  you  and  each  of  you  are  hereby  still 
further  commanded  not  to  open  said  paper  bal- 
lot boxes  or  envelopes  containing  the  ballots 
cast  and  counted  at  aaid  election  In  said  pre- 
cinct of  said  ward,  except  in  open  court  on 
the  trial  of  said  cause,  and  in  the  presence  of 
the  judge  presiding  at  said  trial,  and  the  jury 
sitting  in  the  cause,  and  when  so  opened  yon 
shall  not  display  or  otherwise  malie  Icnown  any 
part  of  any  ballot  contained  in  said  paper  bal- 
lot boxes  or  envelopes,  except  the  face  of  such 
ballot,  concealing  the  number  on  the  back 
thereof,  nor  shall  you  copy  or  permit  anyone 
else  to  copy  the  number  on  the  back  of  any  such 
ballot,  or  compare,  or  permit  any  other  per- 
son to  compare  the  number  on  the  back  of  any 
Buch  ballot  with  the  corresponding  number  in 
the  poll  books  or  lists  of  Toters  used  at  said 
election  in  said  precinct  of  said  ward;  nor  shall 
you  display  or  make  known,  or  allow  any  per- 
son to  examine  the  poll  books  or  lists  of  voters 
used  at  said  election  in  said  precinct  of  said 
ward,  except  the  parts  thereof  containing  a 
statement  of  the  Judges  and  clerks  of  elections 
certifying  the  result  thereof." 


In  addition  to  this,  made  a  part  of  the 
subpoena  Itself,  Judge  Klnsey  made  the  fol- 
lowing additional  order: 

"And  it  is  still  further  ordered  by  the  court 
that,  npon  the  trial  of  this  cause,  neither  the 
jurors,  nor  the  attorneys  for  the  state  or  the 
defendants,  cor  the  official  stenographer  of  this 
court,  nor  any  party  to  this  cause,  nor  any  wit- 
ness in  the  cause,  nor  any  other  person,  shall 
look  at,  examine,  or  copy  any  number  appear- 
ing on  the  back  of  any  ballot  taken  from  the 
paper  ballot  boxes  or  envelopes  referred  to 
above  and  offered  in  evidence,  nor  shall  any 
of  the  persons  enumerated  above  compare  the 
number  on  the  back  of  such  ballot  with  the 
poll  books  brought  into  court  under  the  afore- 
said subpcena  duces  tecum,  nor  shall  any  of 
the  persons  enumerated  above  examine  or  take 
notes  from  said  poll  books  except  only  that 
part  thereof  containing  the  statements  of  th% 
result  of  said  election  in  said  precinct  of  said 
ward,  which  are  signed  by  the  judges  of  said 
election,  under  penalty  of  being  adjudged  in 
contempt  of  court       W.  M.  Kinsey,  Judge." 


In  that  case  the  subpoena  was  ordered 
for  the  purpose  of  bringing  the  designated 
documents  into  court  before  the  Judge;  it 
was  ordered  in  a  prosecution  under  the  law 
governing  elections  which  are  such  in  a 
constitutional  sense;  it  was  conditioned,  both 
In  the  application  and  in  the  order  itself, 
very  differently  from  the  subpoena  in  this 
case;  and  it  was  not  governed  by  the  pri- 
mary election  law  nor  governed  by  section 
6103,  R.  S.  1919,  in  so  far  as  that  section 
conflicts  with  section  8  of  article  8  of  the 
Cionstltution,  if  it  does.  The  constitutional 
provision  was  dominant  in  that  case.  With 
respect  to  elections  of  officers,  to  wtiidi  It 


applies  as  a  constltuticmal  invrisloB,  ttCF. 
not  be  alTected  by  any  statnte  the  Lek; 
ture  might  enact  With  reqieet  to  v^- 
electlons,  to  which  It  does  not  anilr  u  i 
constltntional  provision,  it  may  be  u.- 
applicable  or  Inapt^cable  as  the  be^~ 
may  ordain,  as  baa  more  than  om  t«; 
pointed  out  in  this  opinion.  The  mix: 
State  er  rel.  v.  Kinsey.  whether  rijt-- 
wrong,  has  no  application  to  this  case, 

[B]  XI.  It  Is  suggested  that  nsp^ 
does  not  actually  intend  to  enforce  il»  t 
poena  according  to  its  terms,  but  onljsei 
as  may  be  lawful  when  section  MOSisr 
sldered;  that  it  is  not  intended  that  it  ^L 
be  disclosed  how  any  voter  voted.  WU:> 
spondent  may  now  have  In  mind  is  sot  ofr 
great  consequence  in  solving  the  qMsr. 
whether  he  had  authority  to  issue  te  •: 
poena  he  issued  in  this  case.  So  hrui 
intent  Is  concerned,  the  language  of  ts»  •:■ 
poena  would  seem  to  be  oonclusive  li  :L' 
proceeding.  Further,  be  la  not  bringiLf  t- 
ballots,  etc.,  before  himself  as  judge,  sir 
it  may  be  be  might  control  their  use,  to  > 
orders  them  to  be  produced  In  evldesceV 
fore  a  grand  Jury  in  its  Inquest  room.  IS 
the  commissioners  must  do  in  obedia:!' 
the  subpoena  if  the  writ  appUed  fatints 
case  is  denied.  It  Is  not  open  to  tUsetr 
to  amend  this  snl^MBna  in  order  to  dris 
this  proceeding,  whidi  is  Instltnted,  tt " 
prevent  respondent  from  Issuing  such  hti 
subpoena  as  he  may,  but  to  prohibit  Mm  tx. 
enforcing  one  which  is  beyond  his  pover : 
Issue  or  enforce  If  the  controlling  stttteS 
not  to  be  disregarded.  It  Is  not  a  qitscz 
of  contemplated  acts  in  part  witUa  tiii 
part  without  a  court's  Jurisdictioa  ItiJt 
question  of  the  power  of  the  court  a  c 
force  this  particular  subpoena,  as  isssd 

In  this  connection  respondent  dta  Sate 
ex  reL  v.  Thurman,  288  Mo.  loc.  dt  5tf.  1^ 
S.  W.  1100,  In  support  of  his  coaUs^*- 
We  do  not  think  that  decision  $ai6aA 
The  order  attacked  In  that  case  m*  vi> 
by  Judge  Thurman  in  a  local  optioo  elea^ 
contest  It  was  not  a  contest  for  wUdi  :^ 
Constitution  pirovlded.  It  was  a  statut? 
proceeding.  Judge  Thurman's  order  r«;3^ 
ed  the  mayor  and  dty  officials  of  Mcnet  r 
preserve  and  produce  for  use  in  erida^' 
the  ballots,  poll  books,  etc.,  used  la  tlie  ^^f 
Hon  being  contested..  Relator  inroted  .*' 
tlon  8  of  article  8  of  the  ConsUtutlaii,  c^ 
contended  the  order  was  violatlTe  ol  t^' 
section.  The  opinion  shows  Issues  «^ 
made  in  ttie  contest  proceeding  sndi  h  ' 
Justify  the  nse  in  evidence  In  that  piwn^ 
Ing  of  the  ballots,  poU  books,  etc,  used  ^ 
the  local  option  election,  evoi  If  sectKK 
of  article  8  was  applicable.  The  t^- 
does  not  discuss  the  question  whetlis  ^ 
tlon  6667,  It.  8.  1819  (then  sectloo  721^  ^ 
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(1(1  aw.) 
S.  1909,  as  amended  by  Laws  1913,  p.  388), 
adopted  the  prorialons  of  section  3  of  article 
8  of  tbe  Constitution,  In  all  respects,  as  a 
part  of  the  machinery  for  use  in  local  option 
election  contests.  It  disposed  of  the  conten- 
tion without  denying  the  sub  silentlo  a»- 
eDmpti<Hi  of  relator  that  this  was  tme.  The 
opinion  shows  that  the  rule  In  Oantt  v. 
Brown,  supra.  If  applied  to  the  election 
there  in  question,  would  warrant  the  use  of 
the  ballots,  poll  books,  etc..  In  evidence  un- 
der the  issues  made.  In  other  words,  there 
was  a  lawful  use  which  the  court  might 
make  of  them  In  that  case,  even  If  section  3 
of  article  8  was  incorporated,  by  reference. 
In  the  local  option  election  contest  law. 

It  also  appears  frcHn  the  opinion  tttat  the 
attacked  order  contained  no  hint  of  any  In- 
tention to  use  tbe  ballots,  poU  books,  etc., 
otherwise  than  In  the  manner  which,  on  the 
assumption  that  section  3  of  article  8  was 
Incorporated  In  the  local  option  law,  was 
permitted  to  be  done.  In  the  face  of  all 
these  things  this  court  was,  in  effect,  asked 
to  assume  that  Judge  Thorman,  after  law- 
fully bringing  the  ballots  into  bis  court  for 
a  lawful  purpose,  would  put  them  to  an  un- 
lawful use.  Nothing  that  had  been  done, 
attempted,  written,  or  said  Justified  even  a 
suspicion  of  any  such  design.  It  is  needless 
to  say  that  this  court  did  not  make  the 
assumption  relator  In  that  case  asked  It  to 
make.  That  case  furnishes  no  support  for 
respondent's  present  contention.  In  the  In- 
stant case  the  subpoena  shows  on  its  face 
that  tbe  thing  ordered  to  be  done  is  directly 
violative  of  the  express  command  of  a  con- 
trolling statute. 

[7]  Xn.  The  briefs  urge  that  the  secrecy 
of  the  ballot  is  not  of  an  importance  equal  to 
that  of  purity  of  elections  and  prevention  of 
fraud.  The  argument  Is  ably  and  eloquently 
pressed  upon  the  court  If  it  be  conceded 
counsel  are  right,  and  what  they  say  is 
true,  nevertheless  that  question  is  not  one 
which  can  by  any  possibility  be  reached  in 
this  case.  When  the  people,  through  their 
General  Assembly,  speak  their  will  by  enact- 
ing a  valid  law,  this  court,  whatever  may 
be  the  views  of  its  members  as  Individual 
citizens,  upon  a  question  of  policy  involved, 
must  snbmlt  to  the  decision  of  the  majority, 
and  apply  the  law  as  the  people  have  made 
it.  The  controlling  statute  in  this  case  Is 
so  clear  as  to  exclude  all  dispute  as  to  its 
meaning.  It  denies  to  respondent  the  power 
he  is  seeking  to  exert.  The  preliminary  rule 
is  therefore  made  absolute. 


WALKER,    O.    J^    and    GRAVES    and 
ELDER,  JJ.,  concur. 
WOODSON,  J.,  concurs  In  the  result 
HIGBEE    and    DAVID    B.    BLAIB,    JJ., 

dissent. 


ST.  LOUIS  MALLEABLE  CASTING  CO.  V. 

GEORGE  G.  PRENOERGAST  CONST. 

CO.    (No.  21710.) 

(Supreme  Court  of  Missonri,  Division  No.  1. 

April  9,  192L  tlotion  for  Beb  earing  and 
Motion  to  Transfer  to  Court  in  Banc  De- 
nied Jnne  6,  1921.) 

1.  Monlolpal  corporations  $=3485(5)— Tax  bill 
Issued  for  sewer  prima  fade  evldencs  of  va> 
lldity. 

A  tax  bill  iisned  apiinst  property  for  con- 
struction of  a  sewer  was  prima  facie  evidence 
of  its  validity. 

2.  Munlolpat  corporations  ®=35 1 3(7)— Evidence 
held  suffiolent  to  support  validity  of  sewer 
tax  bill. 

In  suit  to  cancel  and  set  aside  a  tax  bill 
against  plaintiff's  property  for  tbe  construc- 
tion of  a  'sewer,  evidence  held  to  snpport  tbe 
validity  of  tbe  bill,  and  not  to  tend  to  over- 
tarn  it. 

3.  Municipal  corporations  €=>450(4)— No  no- 
tice of  establishment  of  taxing  sewer  district 
necessary. 

No  notice  to  property  owners  of  tbe  estab- 
lishment of  tf  taxing  sewer  district  was  nec- 
essary. 

4.  Municipal  corporations  ^=>32l( I)— Action  of 
authorities  In  establishment  of  sewer  district 
ooncluslve  la  absence  of  fraud 

The  action  of  the  municipal  authorities  in 
the  establishment  of  a  sewer  district  in  tbe  ab- 
sence of  frand  is  conclusiTe,  and  not  subject 
to  review  by  tbe  courts. 

5.  Municipal  eorporatlons  «ss>488,  489(7)— 
Property  owner's  oomplalnt  of  fraud  on  part 
of  sewer  contractor  too  late  after  work  com- 
pleted. 

A  complaint  of  fraud  on  tbe  part  of  a  con- 
tractor to  construct  a  sewer  for  a  taxing  sew- 
er district  comes  too  late  from  a  property 
owner  suing  to  cancel  and  set  aside  a  tax  bill 
after  the  work  has  been  completed. 

6.  Municipal  corporations  «=>32l(l)— City  au- 
thorities Judges  of  dimensions  of  sewers. 

The  municipal  authorities  of  tbe  city  of 
St  Louis  are  the  sole  judges  of  tbe  dimensions 
of  contemplated  sewers. 

7.  Municipal  eorporatlons  «=34B8,  489(4)-^^ 
quiesoenoe  with  knowledge  of  sewer  Improve* 
ment,  especially  when  accompanied  by  ac- 
ceptance of  benefits,  estops  owner. 

Silent  acquiescence  with  knowledge  of  the 
improvement  especially  when  accompanied  by 
acceptance  of  its  benefits,  estops  a  property 
owner  from  denying  the  validity  of  a  tax  bill 
issued  against  iiis  property  for  construction  of 
a  sewer. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Suit  by  the  St  LouU  Malleable  Casting 
Company  against  the  George  G.  Prendergast 
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Construction  Company.    From  Judgment  dis- 
missing the  bin,  plaintiff  appeals.    Affirmed. 

The  plaintiff  brought  this  suit  in  the  cir- 
cuit court  of  the  dty  ot  St  Louis  against  the 
defendant  to  cancel  and  set  aside  a  certain 
tax  bill  issued  against  the  property  of  the 
former  for  the  construction  of  Baden  sewer 
district  No.  2,  amounting  to  $9,168.88.  The 
trial  resulted  in  a  judgment  for  the  defend- 
ant, and  the  plaintiff  duly  appealed  the 
cause  to  this  court.  The  petition  charged 
substantially  the  following  facts : 

The  petition  of  the  plaintiff  alleged: 

That  the  board  of  aldermen  of  the  city 
of  St  Louis,  upon  the  recommendation  of 
the  board  of  public  service  of  the  dty,  adopt- 
ed an  ordinance,  approved  March  22,  191S, 
establishing  a  sewer  district  to  be  known  as 
"Baden  sewer  district  No.  2,"  which  ordi- 
nance is  set  out  In  full  in  the  petition.  That 
thereafter  the  board  of  aldermen  enacted 
another  ordinance,  prepared  and  recommend- 
ed by  the  board  of  public  service  for  the 
construction  of  the  sewer  in  said  district, 
which  ordinance  was  approved  July  21,  1915, 
and  under  which  the  board  of  public  service 
was  authorized  and  directed  <o  let  a  con- 
tract for  the  construction  work.  The  ordi- 
nance further  provided  for  the  acceptance 
by  the  city  of  St  Louis  of  sewers  conveyed 
to  the  city  by  the  St  Louis  Terminal  Rail- 
way Company  by  deeds,  and  that  part  of 
the  sewers  so  conveyed  should  be  incorpo- 
rated in  the  system  to  be  constructed  under 
authority  of  the  ordinance.  The  ordinance 
further  provided  that,  when  the  sewers  were 
fully  completed,  the  board  of  public  service 
should  cause  liie  entire  cost  and  expense 
thereof  to  be  computed,  and  should  levy  and 
assess  such  cost  and  expense  as  a  special 
tax,  in  accordance  with  the  requirements  of 
the  charter  of  the  dty,  and  cause  to  be  Is- 
sued a  sitedal  tax  bill  against  each  lot  or 
parcel  of  ground  liable.  In  the  manner  pro- 
vided by  the  charter.  That  the  defendant 
was  awarded  the  contract  for  the  construc- 
tion of  the  sewer,  and  that  on  December  22, 
1916,  the  dty  of  St  Louis  issued  and  deliver- 
ed to  the  defendant  special  tax  bills  for  the 
aggregate  amount  of  $65,744.67,  being  the 
entire  cost  for  the  construction  of  said 
sewer,  as  calculated  by  the  board  of  public 
service  and  as  agreed  upon  in  the  contract 
between  the  dty  and  the  defendant  amongst 
which  bills  was  one  Issued  against  the  prop- 
erty of  plaintiff  for  $9,168.86.  That  plain- 
tiff Is  the  owner  in  fee  of  the  tract  of  land 
described  In  said  tax  bill,  against  which 
said  tax  bill  was  Issued,  which  tract  con- 
tains approximately   320,210   square  feet 

That  tbe  said  assessment  and  charge  in 
said  tax  bill  Is  excessive,  unlawful,  and  void, 
for  the  reason  that  the  said  taxing  district 
established  by  ordinance  as  aforesaid  does 
not  include  large  areas  of  land  which  were 
in  the  drainage  area   of  said  sewer,  and 


which  properties  stend  in  tbe  same  relative 
position  as  pialntifTs  with  respect  to  the 
said  sewer,  and  derive,  and  are  so  situated 
as  to  be  capable  of  deriving,  the  some  amount 
of  benefit  from  said  sewer  as  the  property  of 
plaintiff.  That  a  large  tract  of  land  Im- 
mediately north  of  plain tltTs  property,  here- 
inafter referred  to  as  the  "Kuhs"  vtoperty, 
and  containing  approximately  the  same  area 
as  plaintiff's  property,  and  which  property 
is  so  situated  with  respect  to  the  said  sewer 
as  to  receive  as  great  or  greater  benefit 
therefrom  than  the  said  property  of  plain- 
tiff, was  omitted  from  the  said  taxing  dis- 
trict and  exempted  fr<nn  taxation  for  any 
portion  of  the  cost  of  the  construction  ot 
said  sewer.  That  a  large  tract  of  land  front- 
ing on  the  west  side  of  Broadway  and  be- 
longing to  the  Calvary  Cemetery  Assodatlon, 
and  which  property  consists  of  a  number  of 
acres,  and  is  In  the  natural  drainage  dis- 
trict of  said  sewer,  which  property  is  in  the 
same  relative  position  with  respect  to  said 
sewer  as  the  property  of  plaintiff,  and  de- 
rives as  great  benefit  therefrom,  was  also 
omitted  from  said  taxing  district  and  ex- 
empted from  the  payment  of  any  portion  of 
the  cost  of  said  sewer.  That  by  reason  of  the 
omission  and  exemption  of  the  said  large 
tracts' of  land  from  their  Just  share  of  the 
said  tax  to  pay  tbe  cost  of  construction  ot 
said  sewer  an  unreasonable  and  excessive 
proportion  of  the  said  tax  has  been  assessed 
against   the  said  pr(^erty   of  plaintifC. 

That  tbe  ordinances  aforesaid,  the  provt> 
slons  of  the  charter  of  the  dty  of  St  Loula 
purporting  to  authorize  the  board  of  alder- 
men to  establish  a  sewer  district  designat- 
ing lands  of  private  owners  to  be  specially 
taxed  to  pay  the  entire  cost  of  said  sewer, 
violate  the  fourteenth  artide  of  the  amend- 
ments to  the  Constitution  of  tbe  United 
States,  in  that  they  determine  that  said 
lands  within  the  district  prescribed  by  said 
ordinances  would  be  beneflted  by  said  sewer 
and  should  be  and  were  especially  assessed 
therefor,  as  well  as  the  apportionment  of 
said  taxes  between  the  several  lots  or  parcels 
of  land  and  their  respective  owners  within 
said  district  without  any  hearing  being  ac- 
corded to  the  owners  of  said  lands  upon 
such  determination,  thereby  denying  plain- 
tiff due  process  of  law ;  that  by  the  establish- 
ment of  said  sewer  district  and  the  Imposi- 
tion of  said  entire  cost  of  the  said  district 
sewer  upon  the  property  therein,  as  ordained 
by  the  ordinance  aforesaid,  and  by  tbe  ex- 
clusion of  the  land  as  aforesaid  from  tbe 
taxation  of  the. cost  of  said  sewer,  alhiough 
such  lands  so  excluded  will  be  drained  by 
said  sewer  and  share  equally  with  the  proi>- 
erty  of  plaintiff  and  other  properties  in  said 
defined  district  in  the  beneflts  resulting  from. 
the  construction  of  sewer,  plaintiff  has  been 
denied  due  process  of  law,  the  equal  protee- 
tloa  of  the  law  guaranteed  to  plaintiff  by 


Digitized  by 


Google 


Mo.) 


ST.  LOUIS  MALLBABLK  O.  <30.  v.  GEORGE  G.  PBBNDBRGAST  CONST.  00.   991 

(881  S.W.) 


tbe  said  fourteenth  article  of  the  amend- 
ments to  the  Constltntlon  of  the  United 
States. 

That  the  establishment  of  said  sewor  dis- 
trict and  the  levying  of  said  tax  by  the  or- 
dinance aforesaid  was  and  Is  arbitrary,  un- 
just, oppresslTe,  and  fraudulent,  and  by  the 
said  board  of  public  service  known  to  be  so 
at  the  time  of  its  recommendation  ot  said 
ordinance  to  said  board  of  aldermoi,  and 
that  the  said  board  of  public  service  then 
knew  that  the  aforesaid  additional  parcels 
of  land  would  be  drained  by  the  said  sewer 
and  derive  all  of  the  benefits  and  advantages 
therefrom  which  every  other  property  within 
the  said  defined  sewer  district  can  w  will 
derive  therefrom,  and  notwithstanding  which 
the  ordinances  so  recommended  by  the  said 
board  of  public  service  to  said  board  of 
aldermen  and  by  the  latter  enacted  Imposed 
the  whole  cost  of  said  sewer  upon  the  lots 
within  the  said  sewer  district  as  defined  by 
the  said  ordinance,  and  no  part  of  said  cost 
upon  sndi  additional  lands.  That  the  said 
board  of  public  aerrloe  In  recommending 
to  the  board  of  aldermen  the  said  ordinance 
estabUshing  the  said  district  acted  oppres- 
sively, arbitrarily,  and  fraudulently  In  this: 

That  prior  to  the  establishment  of  the  said 
sewer  dlsti-ict,  for  the  construction  of  said 
district  sewer,  plaintiff  had,  under  permit 
of  the  then  board  of  irabllc  Improvements 
of  said  city,  the  predecessor  of  said  board  ot 
public  service,  constructed  a  sewer  system 
upon  its  said  land,  which  private  system 
was  laid  upon  plaintiff's  said  prc^erty, 
along  a  private  right  of  way,  to  a  public 
sewer  known  as  "Baden  public  sewer,"  with 
which  sewer  said  private  sewer  of  plaintiff 
was  connected.  That  plaintiff  had  construc- 
ted the  said  sewer  under  permit  as  afore- 
said at  great  cost  and  expense,  and  said 
sewer  was  adequate  for  taking  care  of  the 
sewage  and  surface  water  from  plaintiff's 
said  land.  That  plaintiff's  said  property 
has  no  dwelling  buildings  upon  it,  the  only 
buildings  erected  upon  its  said  land  being 
foundry,  factory,  and  office  buildings  oc- 
cupied and  used  by  it  for  the  transaction 
of  its  business.  That  the  tract  of  land 
hereinabove  mentioned  as  the  "Kuhs"  prop- 
erty, and  which  has  been  excluded  from 
said  taxing  district  as  aforesaid,  is  and  has 
been  improved  for  a  number  of  years  by  a 
large  number  of  tenement  and  flat  build- 
ings occupied  by  more  than  40  families. 
That  prior  to  the  establishment  of  said  tax- 
ing district  for  the  construction  of  said  dis- 
trict sewer  a  short  line  of  private  sewer,  for 
carrying  off  foul  water,  had  been  laid  In 
said  "Kuhs"  property  and  was  connected 
with  plaintiff's  private  sewer  above  mention- 
ed, and  the  sewage  from  said  "Kuhs"  prop- 
erty thus  drained  through  said  private  sewer 
into  said  Baden  public  sewer.  That  in  the 
planning  of  said  district  sewer  It  was  pro- 


vided for  the  laying  of  a  line  of  said  sewer 
along  and  upon  a  strip  7^  feet  in  width, 
being  the  western  7%  feet  of  said  "Kuhs" 
property,  extending  southwardly  from  the 
south  line  of  Christian  avenue,  and  it  was 
further  provided  in  said  plan  for  the  laying 
of  a  line  of  said  district  sewer  upon  and 
along  a  strip  being  the  western  10  feet  in 
width  of  plaintiff's  property  hereinabove  de- 
scribed and  extending  southwardly  from  the 
south  line  of  Antelope  street  to  the  north 
line  of  Thatcher  avenue,  a  distance  of  485 
feet,  more  or  less. 

That  the  city  of  St  Louis  obtained  from 
the  plaintiff,  without  any  consideration  mov- 
ing to  plaintiff  therefor,  a  deed  conveying 
the  easement  of  right  of  way  for  said  dis- 
trict sewer  along  and  upon  the  said  strip 
10  feet  in  width.  That  said  city  also  obtain- 
ed a  conveyance  from  the  owners  of  the  said 
"Kuhs"  property  for  the  eesem^it  or  right 
of  way  for  said  district  sewer  in  said  strip 
7%  feet  in  width.  That  the  deeds  for  the 
said  sewer  right  of  way  recite  a  nominal 
consideration  of  $1.  That,  notwithstand- 
ing the  deed  to  the  sewer  right  of  way  along 
said  Kuhs  property  purported  to  be  a  con- 
veyance in  consideration  of  fl,  ibe  sewer 
commissioner  of  the  city  of  St  Louis,  who 
is  also  a  member  of  the  board  of  public 
service,  did,  without  authority  and  unlaw- 
fully, promise  the  owners  of  said  Kuhs  prop- 
erty that  because  of  the  making  of  said  deed 
to  said  right  of  way  the  taxing  district  for  the 
said  Baden  district  sewer  No.  2  should  be  so 
laid  out  and  said  district  so  constructed  that 
said  Kuha  property,  although  jreceiving  all 
of  the  I>eneflts  from  said  district  sewer,  and 
being  with  respect  to  said  sewer  precisely 
in  the  same  position  as  plaintiff's  property, 
should  be  left  out  of  said  taxing  district  and 
exempted  from  the  payment  of  any  portion 
of  the  cost  for  the  construction  of  said 
sewer.  That  the  value  of  the  sewer  right 
of  way  upon  said  strip  of  the  Kuha  property 
was  trifling  as  compared  with  the  propor- 
tion of  the  cost  of  said  sewer  properly  and 
equitably  taxable  against  said  property. 
That  the  said  sewer  commissioner,  in  plan- 
ning and  laying  out  the  taxing  district  for 
said  district  sewer,  acted  arbitrarily  with  a 
view  of  favoring  the  owners  of  the  said  Kuhs 
property,  and  did  so  plan  said  district  as  to 
leave  out  of  said  taxing  district  all  of  the 
said  Kuhs  property  except  a  strip  being  the 
western  7  feet  6  Inches  In  width  and  a  strip 
50  feet  in  width  off  the  eastern  part  of  said 
land,  extending  from  the  center  line  of  Baden 
public  sewer  to  the  southern  boundary  line 
of  said  Kuhs  property.  That  the  said  two 
strips  of  said  Kulis  property  were  left  In 
the  taxing  district  for  the  fraudulent  pur- 
pose of  i>ermitting  the  connection  of  said 
Kuhs  property  with  said  district  sewer,  ow- 
ing to  the  fact  that  the  said  strips  are  im- 
mediately adjacent  to  the  pipes  of  said  dls- 
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trlct  sewer,  thna  ma&tng  it  possible  for  the 
remainder  of  said  Knha  tract,  eliminated 
from  said  taxing  district  as  aforesaid,  to 
obtain  all  tbe  benefits  and  advantages  of 
said  district  sewer. 

That  the  said  sewer  commissioner  did 
report  to  the  said  board  of  public  Improve- 
ments and  to  the  committee  of  said  board 
having  under  consideration  the  establishment 
of  said  district  his  said  unlawful  arrange- 
moit  with  the  owners  of  said  Kuhs  prop- 
erty to  so  define  said  district  as  to  eliminate 
substantially  all  of  said  Kuhs  property, 
and  did  fully  Inform  the  other  members  of 
said  board,  and  of  the  said  committee  of 
said  board,  that  the  said  proposed  elimina- 
tion of  said  property  from  the  taxing  dis- 
trict was  probably  unlawful  and  might  in- 
validate the  tax  bills  Issued  for  the  con- 
stmctlon  of  said  sewer.  That  notwithstand- 
ing tbe  said  report  of  said  sewer  commia- 
sloncr,  and  notwithstanding  the  members  of 
said  board  of  public  improvements  did  fully 
imderstand  that  the  plan  for  said  taxing 
district  as  submitted  by  the  sewer  commis- 
sioner was  unjust.  Inequitable,  and  invalid, 
the  said  board  of  public  improvements,  as  a 
committee  of  the  whole,  did  arbitrarily, 
fraudulently,  and  oppressively,  and  In  a 
spirit  of  favoritism  towards  the  ovmers  of 
said  Kuhs  property,  recommend  the  estab- 
lishment of  said  taxing  district  with  the 
elimination  of  substantially  all  of  said  Kuhs 
property  as  aforesaid  and  tbe  said  board 
of  public  Improvements  did  then,  at  the 
regular  meeting  of  said  board,  adopt  the 
recommendation  of  the  committee  of  the 
whole  of  said  board,  and  did  prepare  and 
recommend  to  tbe  board  of -aldermen  of  the 
said  city  of  St  Louis  the  ordinance  establish- 
ing said  taxing  dlstriot,  arbitrarily  and 
fraudulently  leaving  out  of  the  taxing  dis- 
trict as  defined  in  the  ordinance  so  recom- 
mended to  the  board  of  aldermen  the  said 
Kuhs  property,  with  the  exception  of  the 
two  small  strips  hereinbefore  specified.  That 
the  board  of  aldermen  of  said  city  of  St 
Louis  did,  without  any  hearing  being  ac- 
corded the  property  owners  in  said  proposed 
taxing  district  and  without  any  Independent 
investigation  of  the  facts,  but  acting  solely 
upon  the  recommendation  of  said  board  of 
pubUc  service  as  hereinbefore  set  forth,  en- 
act the  said   ordinances  as  aforesaid. 

Similar  allegations  were  made  regarding 
another  tract  of  land,  to  wit  the  Calvary 
Cemetery  Association,  containing  23  acres, 
and  similarly  situated.  The  petition  further 
charged  that: 

PlalntUTs  property  Is  Improved  by  its  of- 
fice and  foundry  buildings,  and  the  Kuhs 
property  is  improved  with  a  number  of  two- 
story  brick  flat  and  residence  buildings, 
bousing   ai^roximately   100   families. 

In  1903  plaintiff  obtained  from  Kuhs  a 
deed  for  a  sewer  right  of  way  along  the 
eastern  part  of  the  Kulis  tract  extending 


from  the  northeast  comer  of  lAalntUTa  prop- 
erty to  Glngrass  creelc.  Plalntlfl  at  about 
the  same  time,  under  permit  from  the  dty 
of  St  Louis,  constructed  a  private  12  Inch 
sewer  running  from  its  property  over  the 
right  of  way  acquired  from  Kuhs.  This 
sewer  emptied  into  Glngrass  creeli.  Sub- 
sequently, In  1S07,  under  permit  from  the 
dty,  plaintiff  replaced  the  12-inch  sewer  by 
a  24-lnch  sewer.  This  private  sewer  not 
only  carried  off  the  foul  water,  but  also  the 
surface  water,  from  plaintiff's  premises,  and 
the  evidence  la  undisputed  that  this  private 
system  of  plaintiff  was  and  would  contluue 
to  l>e  entirely  adequate  for  the  plaintiff's 
property. 

Tbe  Kuhs  property  also  has  a  private 
sewer  system.  Under  permit  from  tbe  dty 
there  was  laid  along  the  eastern  part  of 
the  Kuhs  property  a  15-inch  sewer  parallel- 
ing  the  plalntUTs  sewer.  Tbe  records  of 
the  sewer  department  do  not  show  that  a 
permit  was  ever  granted  to  Kuhs  to  lay  any 
other  private  pipe. 

Several  years  before  the  district  sewer 
in  question  was  built  a  public  or  main  sewer, 
linown  as  Baden  public  sewer,  was  construct- 
ed in  the  bed  of  Glngrass  creek.  The  plain- 
tiff's 24-inch  pipe  and  the  15-inch  Kuhs  pipe 
were  both  connected  with  tbe  public  sewer, 
and  botb  of  these  private  sewers  are  still  In 
use.  Mr.  B.  L.  Kuhs,  for  defendant,  testi- 
fied that  there  were  two  other  pipes  upon  the 
Kuhs  property,  whldi  also  formerly  emptied 
into  Glngrass  creelc,  and  are  not  connected 
with  Baden  public  sewer,  but  the  records  of 
the  sewer  deiwrtment  do  not  ,sbow  those 
connections. 

Under  charter  of  the  Oltf  ot  St  Louis, 
art.  XXII,  f  8,  before  the  board  of  public 
service  shall  recommend  an  ordinance  for  the 
construction  of  a  sewer  to  I>e  paid  by  special 
assessments,  the  board  of  aldermen,  on  rec- 
ommendation of  the  board  of  public  service, 
shall  establish  or  shall  have  established  a 
sewer  district  cmt  Joint  sewer  district  against 
the  property  in  which  It' is  proposed  to  assess 
benefits.  Tbe  charter  establishes  an  arbi- 
trary rule  for  the  assessment  of  all  property 
within  the  district  so  established,  according 
to  area.  The  board  of  aldermen  has  no  pow- 
er under  the  charter  to  amend  such  an  ordi- 
nance emanating  from  the  board  of  public 
service,  but  must  either  adopt  the  ordinance 
as  recommended  or  reject  it.  The  charter 
makes  no  provision  for  notice  to  tbe  property 
owners  nor  for  a  hearing  before  the  board  of 
public  service  or  the  tKwrd  of  aldermen  upon 
the  qnesticm  of  benefits;  that  is,  upon  the 
question  of  what  property  shall  be  included 
within  the  benefit  district,  and  there  was  not, 
according  to  the  testimony,  any  such  notice  or 
bearing  in  tbe  matter  of  the  establishing  of 
tbe  taxing  district  for  Baden  district  sewer 
No.  2. 

The  matter  of  the  establishment  of  this 
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taxing  district  was  pending  before  the  board  r  tance,  if  the  board  thought  that  could  be  done, 
of  public  improvements  for  a  considerable  1  StiU  that  is  establishing  a  precedent  that  might 
period  of  time  before  the  bill  defining  the    ""^  "'  '"*"  "-""'•"■  """" 


get  us  into  trouble  later," 

To  which  Mr.  Talbert,  another  commission- 
er, replied: 

'It  seems  to  me  yon  would  have  to  follow 
the  physical  fact  or  lay  yourselves  open  to 
future  trouble." 

The  question  of  the  elimination  of  the 
Kuhs  property  from  the  taxing  district  came 
before  the  board  sitting  as  a  committee  of 
the  whole,  at  a  meeting  held  February  6, 
1914.  At  this  meeting  Mr.  Moreno,  sewer 
commissioner,  called  attention  to  the  fact 
that  tile  Kuhs  property  had  been  left  out  of 
the  plan  for  the  district  submitted  by  him. 
He  stated  In  explanation  that  the  property 
was  not  subdivided  and  was  drained  by  two 
private  sewers  connecting  with  the  public 
sewer.    Then  he  continued : 

"Another  thing,  in  order  to  properly  drain 
the  district,  we  are  compelled  to  have  a  right 
of  way  from  Kuhs'  property  in  which  to  lay 
some  of  our  sewers.  He  gave  that  right  of 
way  with  the  understanding  that  if  we  accepted 
it  and  laid  out  the  district  that  his  property 
would  be  left  out,  on  the  ground  that  he  had 
started  it  and  it  did  not  drain  through  any  of 
the  district  sewers.  If  we  decide  to  put  his 
and  I  think  it  Is  not  nnreasonable.  At  the  same  ,  property  In  the  district,  we  will  have  to  give 
time  we  have  to  consider  this,  if  we  cot  oat  j,j„  ^^^^  j,jg  ^^5,^  „j  ^,y  ,„j  ^nter  condem- 
that  22  acres  and  assess  the  entire  cost  of  those  j  nation  proceedings  to  acquire  it  In  order 
sewers  against  this  district  that  is  populated,  j^at  these  people  may  have  relief,  we  have  to  go 
some  of  the  property  owners  may  contest  the  a^ead  with  the  district  and  include  this  prop- 
tax  bills,  as  it  is  evident  that  the  sewers  do  ^  ^^^  j^  Calvary  Cemetery,  regardless  of  their 
have  to  be  made  20  per  cent,  larger  than  they  .  protests,  and  it  is  an  open  Question  as  to 
otherwise  would  have  to  be  built  to  take  care  '  whether  or  not  we  should  leave  this  other  out 
of  that  property  outside  of  the  district,  and  I  ■  ^^  put  it  In.  •  •  •  It  occurs  to  me  that  if 
am  afraid  we  might  not  be  able  to  get  a  con- :  ^g  ^^  leave  this  property  out  some  of  these 


district  was  recommended  by  the  board  to 
the  board  of  aldermen.  According  to  the  tes- 
timony, the  matter  was  up  for  consideration 
before  the  board  of  public  improvements,  sit- 
ting as  a  committee  of  the  whole,  on  No- 
vember 18,  1913.  According  to  the  stenogra- 
pher's transcript  of  the  proceedings  before 
the  board  on  that  date,  Mr.  J.  L.  Hornsby,  as 
attorney  for  the  Calvary  Cemetery,  appeared 
and  presented  a  request  that  the  prwerty  of 
the  cemetery  assodatlou  be  excluded  from 
the  taxing  district  and  thus  exempted  from 
contributing   anything   to   the   cost   of   the 

Mr.  Hornsby  stated  to  the  board  that  Mr. 
Moreno,  then  sewer  commissioner,  had  told 
him  that  23  acres  of  the  cemetery  property 
sloped  towards  Broadway,-  and  that  the 
surface  water  would  necessarily  drain  into 
the  proposed  aewer,  and  that  Mr.  Moreno 
estimated  that  the  cemetery  association's 
share  of  the  cost  of  the  proposed  district 
sewer  would  be  about  $12,000.  In  the  discus- 
sion before  the  board  on  that  occasion  Mr. 
Moreno  said: 

"I  understand  the  attitude  of  Mr.  Hornsby, 


tractor  to  bid  on  the  work." 

And  again,  in  the  course  of  the  same  dis- 
cussion, In  answer  to  a  question  of  one  of  the 
other  commissioners  as  to  whether  there  had 
ever  been  a  case  of  exemption  of  that  sort, 
Mr.  Moreno  replied: 

"I  don't  recall  any  since  I  have  been  here. 


other    gentlemen    who    own    vacant    property 
might  contest  the  tax  bSUs." 

On  May  8,  1014,  the  question  of  the  elimi- 
nation of  Calvary  Cemetery  and  the  Kuhs 
property  again  came  up  for  consideration  by 
the  board.  Mr.  Hooke,  who  had  succeeded 
Mr.  Moreno  as  sewer  commissioner,  brought 


We  try  to  lay  the  districts  ont  sp  they  will  be  up  the  matter.  He  reported  that  something 
on  a  basis  perfectly  fair  to  all  the  property  ^j^g  23  acres  in  Calvary  Cemetery  drained 
owners  within  the  district,  and  tor  that  reason   tij^^^gij  ^he  territory,  and  that  he  had  esti- 


we  could  not  very  well   exclude  territory  of 
this  kind." 

Mr.  KInsey,  the  presidait  of  the  board, 
expressed  a  similar  view.    He  said: 

"The  statement  of  the  sewer  commission- 
er, in  case  your  cemetery  was  exempt,  that  Is 
to  say.  In  such  an  event,  if  the  district  was 
laid  out  as  to  exclude  the  cemetery,  the  city 
would  have  to  pay  the  portion  ordinarily  as- 
sessed against  the  cemetery,  and  in  that  way, 
in  imposing  upon  the  property  owners  in  the 
district  that  additional  burden,  it  makes  it 
difficult  to  exclude  this  cemetery  In  the  present 
case." 

Mr.  Moreno  thereupon  suggested: 


mated  that  the  cemetery  should  pay  some-- 
thing  like  $12,000  as  Its  propqrUon  of  the 
cost  of  the  sewer.  He  recommended  that,  if 
the  cemetery  association  could  take  care  of 
ita  own  drainage,  he  thought  It  would  be  fair 
to  leave  them  out  of  the  district,  and  that 
then  the  size  of  the  district  sewer  could  be 
cut  He  also  estimated  that  the  private 
drain  which  the  cemetery  association  would 
have  to  construct  would  probably  cost  $4,- 
600.  As  to  the  Kuhs  property,  being  asked 
by  Commissioner  Wall  as  to  what  he  had 
done  regarding  that,  be  answered: 

"Nothing,  for  two  reasons.     The  first  is  he 

gave  ns  all  of  those  rights  of  way  (I  was  sitting 

"The  only  thing  I  see  we  can  do  is  to  move  I  in  there  with  the  sewer  commissioner  myself) 

the  Une  over  arbitnirlly  a  portioa  of  tk«  dia-  '  on  condition  that  his  sewers  that  were  in  there 
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would  be  accepted,  and,  if  his  sewers  are  ac- 
cepted, tltere  is  no  reason  why  we  should  put 
him  in  the  district.  *  *  *  I  do  not  see  any- 
thing wrong  with  it,  especially  in  view  of  the 
fact  if  we  don't  do  that  we  must  pass  an  ordi- 
nance and  give  him  back  those  rights  of  way 
which  were  obtained  under  a  misrepresenta- 
tion." 

The  records  of  the  board  do  not  show  that 
there  was  any  further  discussion  of  the  mat- 
ter by  the  board.  The  only  subsequent  rec- 
ord entry  in  connection  with  the  establish- 
ment of  the  sewer  district  la  the  entry  of 
November  17,  1914,  in  the  proceedings  of  the 
board,  that  an  ordinance  establishing  the 
taxing  district  was  recommended  to  the 
board  of  aldermen. 

Prior  to  the  time  when  the  question  of  the 
extent  of  the  taxing  district  wms  brought  by 
the  sewer  commissioner  before  the  board  sit- 
ting as  a  committee  of  the  whole^  the  seww 
commissioner  had  obtained  a  deed  to  a  right 
of  way  7%  feet  wide  and  approximately  247 
feet  in  length  off  the  western  side  of  the 
Kuhs  property.  The  deed  is  dated  May  9, 
1913,  and  recites  a  nominal  consideration  of 
$1.  This  is  the  right  of  way  deed  referred  to 
by  the  sewer  commissioner  in  the  discussion 
of  the  question  of  the  exclusion  of  the  Kuhs 
property  from  the  sewer  taxing  district.  The 
testimony  shows  that  no  money  considera- 
tion moved  from  the  city  to  the  Kuhs  Realty 
Company  for  this  easement 

The  plaintiff  had  also  given  llie  dty  a 
right  of  way  for  this  district  sewer,  of  a 
width  of  10  feet,  and  along  the  entire  western 
line  of  Its  property  a  distance  of  495  feet. 
There  was  no  actual  consideration  of  what- 
ever kind  for  this  conveyance.  The  deed  was 
made  about  the  same  time  as  the  Kuhs  deed. 

The  ordinance  for  the  establishment  of  the 
district,  as  recommended  by  the  board  of 
public  service,  was  passed  by  the  board  of  al- 
dermen, the  ordinance  being  approved  by  the 
mayor  on  March  22,  1916.  The  district  laid 
out  by  the  ordinance  does  not  Include  any 
part  of  Calvary  Cemetery  and  excludes  all 
of  the  Kuhs  property  except  a  strip  of  7% 
feet  in  width  off  the  entire  west  line  and  a 
strip  50  feet  In  width  off  the  east  side  ex- 
tending from  the  southern  boundary  line  of 
the  Kuhs  property  to  the  public  sewer,  a 
distance  of  approximately  230  feet.  247.04 
feet  of  the  strip  7  feet  6  Inches  wide  embraces 
the  sewer  right  of  way  deeded  by  the  Kuhs 
Company  to  the  dty,  but  the  remainder  of 
the  7%-foot  strip  included  In  the  district, 
and  having  a  length  of  approximately  215 
feet,  although  not  given  for  or  used  as  a 
right  of  way  for  the  district  sewer,  1b  yet  in- 
cluded in  the  district 

According  to  the  testimony  of  Mr.  Doods, 
engineer  and  surveyor,  a  witness  for  the 
plaintiff,  the  area  of  Calvary  Cemetery  with- 
in the  natural  drainage  district  is  23  and  a 
fraction  acres,  and  the  area  of  the  KahB 


f  property  within  the  natural  drainage  area, 
{ and  not  Included  in  the  taxing  district.  Is 
317398  square  feet    As  shown  by  the  plat  of 
I  the  taxing  district,  and  as  testified  to  by 
I  Mr.  Osthaus,  the  special  tax  assessor,  the 
total  area   of  the  district  as  laid   out  is 
2,296,039  square  feet     Adding  that  to  the 
area  of  the  portion  of  Calvary  Cemetery  and 
the  area  of  the  Kuhs  property,  within  the 
natural   drainage    district   3,684,919    square 
feet  so  that  only  63.17  per  cent  of  the  area 
of  the  natural  drainage  district  has  been  in- 
cluded in  the  taxing  district 

The  size  of  the  district  sewer  is  greater 
than  is  necessary  for  the  draining  of  the  area 
taxed.  This  was  testified  to  by  Mr.  Doods, 
witness  for  the  plaintiff,  who  stated  that  the 
sewers  in  the  district  were  larger  than  it  is 
customary  to  buUd  sewers  for  the  draining 
of  territory  of  the  extent  included  in  the  tax- 
ing district  and  similarly  situated  with  re- 
spect to  the  fall  of  the  land.  It  is  true  that 
Mr.  Homer,  the  city  engineer,  testified  that 
the  sewers  In  the  district  were  no  larger  than 
were  reasonably  necessary  for  the  needs  of 
the  territory  included  in  the  taxing  district, 
but  he  admitted  on  cross-examination  that, 
in  calculating  the  sizes  of  the  sewers,  the 
highest  percentages  of  the  various  factors 
entering  into  the  calculation  were  used.  He 
further  admitted  upon  cross-examination 
that  the  plans  for  the  construction  of  the 
sewers,  including  the  sizes  of  the  pipes,  had 
been  prepared  before  the  discussion  as  to  the 
size  of  the  taxing  district  by  the  board  of 
public  Improvenients,  and  that  no  change  in 
the  sizes  of  the  sewers  in  the  district  was 
made  after  the  board  determined  to  exclude 
Calvary  Cemetery  and  the  Kuhs  property. 
In  this  connection  we  call  attention  to  the 
statement  of  Mr.  Moreno  at  the  meeting  of 
the  board  held  on  November  18, 1913: 

"It  is  evident  that  the  sewers  do  have  to  be 
made  20  per  cent,  larger  than  they  otherwise 
would  have  to  be  built  to  take  care  of  that 
property  outside  of  the  district" 

The  plans,  according  to  Mr.  Horner,  were 
not  changed  after  that  meeting,  and  It  Is 
evident  that  the  sewers,  as  constructed,  are 
therefore  20  per  cent  larger  than  the  re- 
quirements of  the  territory  taxed  called  for. 

Mr.  Homsby,  attorney  for  the  Calvary 
Cemetery,  and  who  testified  in  behalf  of  de- 
fendant, stated  that  the  cemetery  property 
had  been  left  out  of  the  taxing  district  by  the 
board  of  public  improvements  in  considera' 
tion  of  the  agreement  of  the  cemetery  associ- 
ation to  construct  a  drain  along  the  Broad- 
way  front  of  the  cemetety  property  of  sufil- 
clent  size  to  take  care  of  the  surface  water 
from  that  portion  of  the  cemetery  within  the 
natural  drainage  area  of  the  district  the  pri- 
vate drain  to  be  connected  with  Baden  i>ut>- 
lic  sewer.  The  drain  alMig  Broadway,  from 
Calvary  avenue  to  the  center  gate  of  the  cem- 
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etery,  was  to  be  an  open  concrete  ditch,  and 
from  there  northwardly  an  underground  pipe. 
It  was  Mr.  Eomff^y's  recollection  that  this 
arrangement  between  the  cemetery  associa- 
tion and  Hie  dty  o£BciaU  waa  evidenced  by 
letters. 

Notwithstanding  the  contract  between  the 
cemetery  association  and  the  dty,  the  cem- 
etery association  did  not  begin  the  construc- 
tion of  this  private  drain  until  October,  1916, 
at  which  time  the  district  sewer  was  practi- 
cally completed,  and  did  not  finish  the  con- 
struction of  the  private  sewer  until  March, 
1917. 

Mr.  Horner,  dty  engineer,  who  testified  In 
behalf  of  defendant,  stated  the  chief  consid- 
eration for  the  leaving  out  of  the  Kuhs  prop- 
erty was  the  fact  that  it  had  a  private  system 
which,  with  pr«^)er  Inlets,  would  be  sufficient 
to  take  care  of  both  the  foul  and  surface  wa- 
ter of  the  Kuhs  land.  The  testimony  of  Mr. 
Hooke,  sewer  conunlssiMier,  was  to  the  same 
effect  Mr.  Homer  admitted  that  the  Inlets 
which  the  sewer  commissioner  dij-ected 
should  be  made  for  the  purpose  of  taking 
care  of  the  surface  water  of  the  Kuhs  prop- 
erty, as  a  conditioa  to  the  accepting  of  the 
private  system  as  a  part  of  the  sewer  system 
of  the  dty,  have  not  yet  been  inade.  Mr. 
Kuhs,  also  a  witness  for  the  defendant,  like- 
wise admitted  that  fact,  but  stated  that  he 
was  making  preparations  for  having  the  In- 
lets constructed.  Both  Mr.  Moreno  and  Mr. 
Hooke  stated  that  they  had  no  Independent 
recollection  of  the  negotiations  with  Mr. 
Kuhs,  and  therefore  could  neither  confirm  nor 
deny  the  correctnesB  of  their  representations 
to  the  board  of  public  improvements  at  the 
meetings  held  on  February  6  and  May  8, 
1914,  that  the  deed  for  the  right-of-way  for 
the  district  sewer  from  the  Kuhs  Realty  Com- 
pany had  been  given  on  condition  that  the 
Kuhs  property  would  not  be  Included  in  the 
taxing  district,  and  that,  if  the  Kuhs  proper- 
ty were  Included  in  the  taxing  district,  the 
right  of  way  deed  would  have  to  be  returned 
and  condemnation  proceedings  Instituted. 

None  of  the  members  of  the  board  of  pab- 
Hc  ImprovemientB  who  testified,  nor  Mr.  Hor- 
ner, the  chief  engineer,  could  give  any  satis- 
factory explanation  of  why  the  Kuhs  proper- 
ty was  left  out  of  the  taxing  district  whUe 
the  property  of  the  plaintiff,  which  admit- 
tedly had  an  adequate  private  system,  which 
is  still  draining  directly  into  the  Baden  pub- 
lic sewer,  was  Included,  It  was  suggested 
by  one  of  these  witnesses  for  defendant  that 
there  was  some  difference  between  the  two 
parcels  of  land,  In  that  the  Kuhs  property 
Inunedlately  adjoined  the  public  sewer,  but 
when  It  was  pointed  out  to  this  witness  that 
the  plaintiff  had  a  right  of  way  extending 
from  its  propearty  to  the  public  sewer,  which 
right  of  way  had  been  deeded  to  It  by  Kuhs, 
and  that  therefore  plaintiff's  property,  to 
that  extent,  also  abutted  upon  the  pabllo  senr> 


er,  It  was  admitted  that  this  was  no  substan- 
tial ground  for  differentiating  between  the 
two  proi)ertle8  in  the  matter  of  the  taxation 
for  the  building  of  the  district  sewer.  In  this 
connection  we  call  the  court's  attention  to  the 
fact  that  the  plaintiff's  private  sewer  system, 
built  under  permits  from  the  dty,  cost,  ac- 
cording to  the  evidence,  in  excess  of  $4,500. 

The  conrt  took  the  case  under  advisement, 
and  on  Decwnber  30,  1918,  at  the  Dec^nber 
term,  1918,  entered  a  finding  and  Judgment 
for  defendant  and  dismissed  plaintiff's  bill. 

The  defendant's  evidence  tended  to  show: 

The  sewer,  for  prc^wrtlonate  part  of  cost  of 
which  appellant's  ground  was  assessed,  had 
been  fully  ccmtpleted  when  this  suit  was 
brought,  and  appellant  |had  connected  Its 
said  premises  with  this  sewer  and  was  in  ac- 
tual enjoyment  of  the  benefits  thereof.  The 
evidence  falls  to  show  any  act  of  commission 
or  omission  on  the  part  of  the  contractor. 
The  appellant  does  not  question  the  utility  of 
the  sewer.  Tet,  without  offering  to  pay  any 
part  of  its  cost,  appellant  comes  Into  a  court  of 
equity  and  asks  that  the  entire  assessment 
against  its  property  be  canceled. 

The  charter  of  the  dty  of  St.  Louis  requir- 
ed the  establishment  by  ordinance,  on  recom- 
mendation of  the  board  of  public  service,  of 
a  taxing  district  preliminary  to  the  adoption 
ooC  an  ordinance  providing  for  construction 
of  sewers  within  the  district,  and  also  re- 
quired a  public  hearing,  on  notice,  as  a  con- 
dttlon  precedent  to  such  recommendation. 
Prior  to  tentatively  laying  out^this  sewer  dis- 
trict, members  of  the  board  of  public  service 
visited  the  locality  in  person  and  went  over 
the  ground.  In  addition  to  this,  this  board 
bad  before  it  informatton  of  the  local  condi- 
tions gathered  by  its  assistants,  and,  as  one 
of  the  members  expressed  it  In  his  testimony, 
was  mindful  of  Its  duty  to  include  In  the 
assessment  district  all  the  property  that 
would  be  benefited  by  the  sewer. 

The  testimony  shows  that  two  tracts  of 
ground  within  the  same  natural  basin  in 
which  this  district  sewer  was  laid,  were  omit- 
ted from  this  sewer  district. 

One  of  these  tracts,  about  23  acres.  Is  a 
portion  of  Calvary  cemetery.  A  representa- 
tive of  the  cemetery  assodatlon  aK>eared  be- 
fore the  board  of  public  Improvements,  th«a 
existing  tinder  the  old  charter  of  the  city  of 
St.  Louis,  and  being  the  predecessor  of  the 
board  of  public  service,  at  a  discussion  of  the 
then  proposed  sewer  and  taxing  district 
therefor,  and  suggested  that,  since  the  cem- 
etery had  no  foul  water  to  drain,  it  ml^t 
with  pn^riety  be  left  out  of  the  district.  At 
this  meeting  some  talk  was  had  about  the 
cemetery  constructing  open  drains  that 
would  carry  the  storm  water  from  its  ground 
into  a  nearby  public  sewer.  The  cemetery 
property  was  omitted  from  the  sewer  dis- 
trict ;  and  afterwards  the  said  proposed  open 
drains  were  constructed  by  the  cemetery  a*- 
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sodatlon  entirely  at  its  own  expense,  with 
the  result  that  nothtng  from  the  cemetery  en- 
ters the  district  sewer. 

The  other  of  said  two  tracts  omitted  from 
the  district  was  a  portion  of  the  "Kuhs"  pr(«>- 
erty,  as  It  is  called  throughout  the  case,  im- 
proved with  dwelling  bouses  accommodating 
about  100  families  and  all  of  which  was  per- 
fectly drained  by  a  private  sewer  emptying 
into  an  adjoining  public  sewer. 

Appellant's  ground,  all  within  the  present 
sower  district  and  loss  in  area  than  either  of 
the  portions  of  the  cemetery  or  Kuhs  tracts 
omitted  from  the  district,  was  at  the  time  of 
fixing  the  sewer  district  occupied  as  a  mann- 
faeturing  plant,  consisting  of  foundry,  ware- 
house, and  office  buildings,  It  bad  a  private 
sewer  system  connecting  with  the  public  sew- 
er some  distance  away  from  It;  but  appel- 
lant was  one  of  the  petitioners  for  this  dis- 
trict sewer,  and  as  soon  as  possible  connected 
its  plant  with  It  for  purposes  of  addltiomil 
drainuge. 

Vbe  cemetery  association^  Kuhs,  anid 
appellant  all  had  at  times  prior  to  the  fixing 
of  the  present  sewer  district  given  the  city 
rights  of  way  for  sewer  purposes. 

The  members  of  the  board  of  public  service, 
wMch  recommended  the  present  district, 
testifying  in  this  case,  all  denied  any  bap- 
gain  whereby  portions  of  the  cemetery  or 
Kuhs  properties  were  to  be,  or  were,  omitted 
from  this  taxing  district  And  the  following 
tacts  were  also  established  by  snch  testi- 
mony, viz.:  In  the  Judgment  of  the  board  of 
public  service  the  portions  of  the  cemetery 
and  Kuhs  properties  omitted  from  such  dis- 
trict were  both  adequately  drained  at  private 
expense  into  the  public  sewer  and  were  not 
benefited  by  the  district  sewer;  and  appel- 
lant's property  was  not  adequately  drained 
b^  its  private  sewer  system  connected  with 
the  public  sewer  and  was  benefited  by  the  dis- 
trict sewer,  which  it  Immediately  made  use 
of.  That  the  dimensions  of  district  sewer 
were  not  originally  designed  to  drain  any  por- 
tion of  the  cemetery  or  Kuhs  properties,  and 
that  the  district  sewer  as  designed  and  laid 
was  exactly  adapted  to  the  present  district 
according  to  the  best  expert  opinion  on  the 
subject 

After  the  evidence  was  all  in  and  the  canse 
was  under  advisement  the  defendant  (re- 
spondent here)  petitioned  the  court  for  leave 
to  amend  its  answer.  The  answer,  as  it  stood, 
was  a  general  denial,  and  defendant  sought 
to  amend  by  adding  thereto  a  plea  of  estoppel 
based  on  allegations  to  conform  to  the  evi- 
dence to  the  effect  that  the  plaintiff  (appel- 
lant here),  prior  to  the  letting  of  the  contract, 
knew  that  the  city  of  St  Louis  was  about  to 
let  s  CMttract  for  construction  of  the  sewer 
in  qoesticm  and  was  familiar  with  tbe  begin- 
ning and  progress  of  the  work  of  constructing 
said  sewer,  and  knew  that  its  (appellant's) 
said  ground  would  be  thereby  benefited  and 


assessed  therefor,  and  knew  the  extent  of 
such  assessmmt,  and  applied  for  permission 
to,  and  did,  connect  its  premises  therewith, 
but  gav^  no  notice  that  It  would  contest  pay- 
ment of  its  special  tax  bill,  and  silently  stood 
by  and  permitted  the  work  to  be  done  and  re- 
ceived the  benefits  thereof,  and  that  plain- 
tiff, by  petitioning  for  said  sewer,  encour- 
aged the  city  to  form  said  sewer  district 
and  caused  sewers  to  be  constructed  therein. 

The  trial  court  found  in  favor  of  defend- 
ant, without  ruling  on  its  said  petition  for 
leave  to  amend  its  answer. 

Muench,  Walther  &  Muencb,  of  St  Louis, 
for  appellant 

Rodgers  &  Koemer,  of  St.  Louis,  for  re- 
spondent. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  The  plaintiff  makes  a  very 
plausible  case  by  the  allegations  of  its  pe- 
tition, but  It  is  not  supported  by  either  the 
evidence  in  the  case  or  the  finding  of  the 
trial  court 

[1, 2]  The  tax  bill  sued  on  was  prima  fade 
evidence  of  its  validity;  and  the  testimony 
In  the  case  was  ample  to  support  its  validity, 
and  pot  tending  to  overturn  It 

[31  II.  It  is  insisted  that  the  establUhment 
of  the  taxing  sewer  district  is  a  nullity  be- 
cause no  notice  was  given  of  that  fact  to 
the  property  owners. 

No  such  notice  was  necessary,  as  decided 
by  this  court  and  the  Supreme  Ourt  of  the 
United  States.  Speaking  upon  that  point 
this  court,  in  the  case  of  Meier  v.  City  of 
St  Louis,  180  Mo.  891,  loc.  cit  409,  79  S. 
W.  955,  loc  dt  957,  used  this  language: 

"As  to  the  contention  that  the  special  as- 
Bessments  amount  to  a  taking  of  plaintifTs 
property  without  due  process  of  law,  it  may  l>e 
said  that  no  notice  is  required  by  the  Consti- 
tution to  be  given  property  owners  respecting 
those  matters  which  the  Legislature  itself  de- 
termines, or  delegates  to  the  municipal  au- 
thorities. [Spencer  v.  Merchant,  125  U.  S. 
345;  WilUams  v.  Egglekton,  170  U.  S.  304;  St 
Louis  V.  Rankin,  96  Mo.  497.]  Publication  of 
notice  to  the  property  owners,  and  opportu- 
nity to  be  heard  before  the  tribunal  upon  which 
is  devolved  the  duty  of  ascertaining  facts  and 
acting  therein  in  the  special  assessment  pro- 
cedure, satisfies  the  constitutional  require- 
ment and  is  due  process  of  law  as  to  those 
matters  to  be  passed  upon  by  such  tribunal. 

"We  think  section  14  of  article  6  of  the 
amended  charter  of  8t  Louis  complies  with 
this  requirement. 

"When  the  taxing  district  has  been  fixed  by 
valid  legislation  and  when  the  apportionment  of 
the  cost  of  the  improvement  upon  the  prop- 
erty in  the  district  has  been  so  fixed,  the  own- 
er of  the  property  in  the  district  cannot  be 
heard  to  contend  in  the  court  that  his  property 
was  not  in  fact  benefited,  or  to  the  amount 
assessed  in  accordance  with  such  apportion* 
ment  [Pryor  v.  Construction  Co.,  170  Mo. 
439.] 

"The  charter  of  St  Louis  adopted  by  a  vote 


Digitized  by 


Google 


Mo.) 


MORRISON  V.  HESS 
<Mi  s.vr.) 


997 


of  its  people  in  obedience  to  an  express  grant 
by  tbe  Constitntion  of  the  state  has,  with  re- 
spect to  manicipal  matters,  including  special 
assessments  for  local  improvements,  all  tbe 
force  and  effect  of  an  act  of  tbe  Legislature. 
[CSty  of  St.  Louis  v.  Fischer.  167  Mo.  654; 
Piyor  ▼.  Construction  Co.,  170  Mo.  439;  St. 
Louis  ▼.  Gleason,  15  Mo.  App.  25;  Id.  v.  Id., 
98  Mo.  33;  Kansas  City  ▼.  Oil  Co.,  140  Mo. 
468.]" 

To  the  same  effect  are  tbe  following  cases : 
Heman  v.  Allen,  156  Mo.  534,  loc.  dt.  651, 
57  S.  W.  569;  Heman  t.  Schulte,  166  Mo. 
409,  loc.  clt  417,  66  S.  W.  163;  Embree  v. 
K.  C.  Road  District,  240  D.  S.  242,  loc.  dt. 
250,  36  Sup.  Ct.  317,  60  L.  Ed.  624. 

Moreover,  the  Interested  parties  were 
given  due  notice  of  the  meeting  of  the  board 
of  public  service  where  all  were  given  full 
opportunity  to  be  beard  as  to,  and  complain 
of,  any  matter  which  might  make  It  in- 
equitable -to  construct  tbe  sewer  as  project- 
ed in   tbe  district  established. 

[4]  III.  This  court  has  repeatedly  held 
that  tbe  action  of  tbe  municipal  authorities 
In  the  establishment  of  a  sewer  district  in 
the  absence  of  fraud  is  conclusive,  and  not 
subject  to  review  by  the  courts.  Eeman  v. 
Allen.  156  Mo.  534,  57  S.  W.  559;  McGhee  v. 
Walsh,  249  Mo.  266,  155  S.  W.  445. 

[6]  IV.  This  record  contains  no  evidence 
whatever  of  fraud,  much  less  any  evidence 
connecting  the  contractor  with  fraud.  A 
complaint  of  fraud  comes  too  late  after  the 
work  is  completed.  Jennings  Heights  Land 
&  Imp.  Co.  V.  City  of  St.  Louis  et  al.,  267 
Mo.  291,  165  S.  W.  741;  Bank  t.  Woesten, 
147  Mo.  467,  48  8.  W.  930,  48  L.  R.  A.  279. 

[6]  And  we  bare  also  held  that  tbe  munic- 
ipal authorities  of  the  city  of  St.  Louis 
are  the  sole  judges  of  tbe  dimensions  of  con- 
templated sewers.  Heman  v.  Allen,  166  Mo. 
534,  57  S.  W.  559. 

[7]  V.  Silent  acquiescence  with  knowledge 
of  the  improvement,  especially  when  ac- 
companied by  acceptance  of  its  benefits,  es- 
tops the  property  owner  from  denying  va- 
lidity of  the  tax  bill.  Paving  Co.  v.  Flem- 
ming.  251  Mo.  210,  158  S.  W.  4;  Heman  t. 
Ring,  85  Mo.  App.  231 ;  Walsh  v.  Bank,  139 
Mo.  App.  641,  123  S.  W.  1001 ;  Smith  v.  Car- 
low,  314  Mich.  67,  72  N.  W.  22;  Fitzhugh  v. 
City  of  Bay  City,  109  Mich.  681,  67  N.  W. 
904;  Atkinson  v.  Newton,  169  Mass.  240, 
47  N.  E.  1029;  Board  of  Commissioners  v. 
Plotner,  149  Ind.  116,  48  N.  E  635;  Patter- 
son et  al.  V.  Baumer,  43  Iowa,  477 ;  Wright  v. 
Davidson,  181  U.  S.  371,  loc.  dt  377,  21  Sup; 
Ct.  616,  45  U  Ed.  900 ;  Gibson  v.  Owens,  115 
Mo.  258,  21  S.  W.  1107. 

Counsel  present  other  questions  for  deter- 
mination, but  those  we  have  dedded  fully 
dispose  of  the  case,  and  therefore  it  is  not 
necessary  to  notice  the  remaining  jtoints 
made. 


Finding  no  error  In  tbe  record,  tbe  Judg- 
ment is  affirmed. 
AU  concur. 


MORRISON  at  al.  v.  MESS  et  al.    (No.  21698.) 

(Supreme  Court  of  Missouri,  in  Banc. 
May  24,  1921.) 

1.  Appeal  and  error  (3=>78(  (4)— Investigation 
on  merits  reqoired,  though  resfriotions  sought 
to  be  enforced  have  lapsed. 

In  suit  by  property  owners  to  enjoin  de- 
fendants from  constructing  a  dwelling  house  in 
violation  of  restrictions  in  the  deed  under  whicb 
defendants  claim,  though  tbe  Supreme  Court 
could  not  issue  or  direct  tbe  lower  court  to 
issue  a  restraining  order  enjoining  defendants, 
the  restrictions  having  terminated,  neverthe- 
less, where  plaintiffs  have  incurred  liability  on 
an  injunction  bond  for  damages,  and  become 
responsible  for  tbe  costs  of  tbe  litigation  should 
the  judgment  below  adverse  to  them  be  affirmed 
or  the- appeal  dismissed,  they  still  have  an  in- 
terest in  the  result  of  the  litigation,  and  inves- 
tigation on  the  merits  is  required. 

2.  Appeal  and  error  ®=s>488( I)— Appeal  from 
merits  In  Injunction  suit  suspended  action  on 
motion  to  assess  damages. 

In  an  injunction  suit,  an  appeal  from  the 
merits  suspended  action  on  the  motion  to  assess 
damages  until  the  case  is  disposed  of  in  tbe 
Supreme  Court. 

3.  Covenants  ®=95l(2)— Six  double  buildings 
held  violative  of  restriction  against  construc- 
tion of  more  than  one  dwelling  on  50-foot 
frent. 

Six  double  buildings  sought  to  be  construct- 
ed  on  a  lot  having  a  frontage  of  125  feet  and 
a  depth  of  155  feet  held  to  violate  restriction 
in  deed  reciting  that  not  more  than  one  dwell- 
ing house  might  be  constructed  on  a  60-foot 
front  of  the  lot. 

Woodson,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Vic- 
tor H.  Falkenhalner,  Judge. 

Suit  by  Robert  W.  Morrison  and  others 
against  Herman  Hess  and  otiiers.  From 
decree  for  defendants  dismissing  the  bill, 
plaintiffs  appeal.  Decree  reversed,'  and 
cause  remanded,  with  directions  to  enter  de- 
cree for  plaintiffs,  with  damages  and  costs. 

Tbls  action  was  commenced  in  the  cir- 
cuit court  of  the  dty  of  St  Louis,  Mb.,  on 
October  8,  1916,  by  the  above-mentioned 
plaintiffs,  who  are  residents  and  owners  of 
homes  In  city  block  4864  of  tbe  dty  of  St. 
Louis,  Mo.,  to  enjoin  said  defendants  front. 
constructing,  upon  a  portion  of  said  block 
4864,  a  three-story  apartment  house,  contain- 
ing 86  separate  and  distinct  apartments,  in 
violation  of  the  restrictions  In  the  deed  under 
which  said  defendants  claim  title,  whldi 
recites  that  not  more  than  one  dwelling  bous^ 
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may  be  constructed  on  the  5(>-foot  front  of 
Bald  lot. 

The  defendants  answered,  partially  admit- 
ting the  allegations  of  petition,  denying  other 
averments  therein,  and  pleading,  by  way  of 
waiver  and  abandonment,  that  the  above  re- 
striction was  DO  longer  In  force.  The  reply 
is  a  general  denial  of  the  new  matter  con- 
tained in  the  answer. 

The  evidence  shows  that  Selah  Chamber- 
lain, a  resi(}ent  of  Ohio,  was  the  owner  of 
city  block  4864,  in  St.  Louis,  Mo.,  bounded 
on  the  south  by  Maple  avenue,  running  east 
and  west,  and  by  Chamberlain  avenue  on  the 
north,  also  running  east  and  west;  that  prior 
to  May  31,  1887,  said  Chamberlain  and  wife 
sold  all  of  the  property  in  said  block  4864 
to  various  persons;  and  that  each  and  every 
deed  made  by  him  contained  the  same  cove- 
nants and  restrictions  as  are  recited  In  the 
deed  to  defendant  Hess.  On  May  31,  1887^ 
said  Selah  Chamberlain,  who  was  then  the 
owner  of  five  or  six  tracts  of  land  lying  in 
the  vicinity  of  said  block  4864,  filed  a  plat 
in  the  recorder's  office,  laying  off  said  last- 
described  tracts  of  land  into  lots  and  blocks, 
and  designating  the  same  as  Chamberlain 
Park.  The  latter  entirely  surrounded  block 
4864  supra,  except  on  the  south. 

It  was  stipulated  and  agreed  at  the  trial: 

"That  all  of  the  plaintiffs  and  the  defendants 
own  property  in  city  block  No.  4864  and  hold  ti- 
tle to  their  said  property  by  and  through  deeds 
from  Selah  Chamberlain,  and  that  all  of  the 
deeds  through  which  all  of  the  plaintiffs  and 
all  of  the  defendants  held  title  contained  the 
sarae  covenants  and  restrictions  as  those  con- 
tained in  the  deed  froon  Selah  Chamberlain  and 
wife  to  Josiah  A.  Parker,  •  •  •  and  that 
all  of  the  property  in  city  block  No.  4864  is 
subject  to  the  same  restrictions,  and  is  held 
under  a  common  source  of  title,  namely.  Selah 
Chamberlain,  and  that  all  of  the  property  in 
city  block  No.  4864,  had  been  sold  by  said  Selah 
Chamberlain  prior  to  May  31,  1887." 

The  deed  from  Cliamberlain  and  wife  to 
Josiah  A.  Parker  aforesaid  is  dated  February 
19,  1887,  and,  among  other  things,  contains 
the  following: 

"The  foregoing  conveyance  and  grant  is  here- 
by declared  to  be  subject  to  and  limited  by  the 
following  exceptions,  reservations,  conditions, 
and  reversion:  That  neither  said  grantee  nor 
any  one  claiming  by,  through,  or  under  hign  prior 
to  the  last  day  of  December,  A.  D.  1920: 
I.  Shall  construct  or  allow  to  be  constructed  on 
the  premises  above  described  any  dwelling  bouse 
less  than  two  stories  in  height.  II.  Shall  con- 
struct or  allow  to  be  constructed  more  than  one 
such  dwelling  on  each  60-foot  front  of  said  lot. 
III.  Shall  construct  or  allow  to  be  constructed 
thereon  any  dwelling  to  cost  less  than  $4,000  in 
cash,  nor  locate  or  erect  such  dwelling  nearer 
than  30  feet  to  the  line  of  the  street  mi  which 
such  dwelling  fronts.  IV.  Shall  construct  or  al- 
low to  be  cmistructed  any  stable,  shed,  or  out- 
house nearer  to  any  public  driveway  than  100 
feet.  V.  Shall  construct  or  allow  to  be  con- 
structed or  erected,  or  to  exist,  any  nuisance,  or 


any  livery  stable  or  manufacturing  establish- 
ment of  any  kind  on  said  premises.  VI.  Shall 
construct  or  allow  to  be  constructed,  used,  or 
occupied,  any  grocery  store,  barroom,  or  busi- 
ness place  for  the  bargain  and  sale  of  any  kind 
of  merchandise  on  said  premises." 

It  Is  conceded  that  defendant  Hess,  about 
60  days  before  the  trial  below,  bought  from 
defendant  Schwenker  the  following  described 
property,  to  wit; 

"A  lot  in  Chamberlain  Park  in  block  No.  4864 
of  the  city  of  St.  Louis,  having  a  front  of  125 
feet  on  the  north  line  of  Maple  avenue,  by  a 
depth  northwardly  between  parallel  lines  of 
166  feet  to  a  line,  bounded  on  the  west  by  a 
ine  130  feet  east  of  the'  east  line  of  Clara 
avenue." 

It  is  admitted  that  the  above  deed  to  Hess 
contains  the  same  covenants,  restrictions, 
etc.,  as  are  recited  In  the  deed  from  Chamber- 
lain to  Parker  aforesaid.  It  is  also  undis- 
puted that  defendant  Hess  knew  of  the  above 
restrictions  when  he  was  negotiating  for  said 
property,  and  when  he  recrfved  his  deed 
therefor. 

It  appears  from  the  evidence  that  all  of  the 
property  In  said  block  4864,  except  about 
200  feet  wbtcb  was  vacant,  had  been  improv- 
ed, before  defendant  Hess  purchased  his 
property,  with  high-class  residences,  owned 
by  the  plaintiffs:  that  each  of  said  houses 
was  used  as  a  single  family  dwelling  house, 
was  more  than  two  stories  in  height,  and 
each  cost  from  $10,000  to  $15,000;  that  each 
house  occupied  50  feet  or  more  of  ground, 
fronting  on  either  Chamberlain  avenue  or 
Maple  avenue;  that  all  of  said  houses  were 
built  and  used  in  accordance  with  the  cove- 
nants and  restrictions  contained  In  the  Par- 
ker deed  supra.  It  does  not  appear  from  the 
evidence  that  buildings  of  any  kind  were  ever 
constructed  In  said  block  4861,  other  than 
single  private  dwelling  houses. 

Plaintiffs  offered  in  evidence  a  copy  of  the 
plans  for  the  construction  of  the  proposed 
building  of  defendant  Hess,  which  is  marked 
Exhibit  C,  and,  In  order  to  avoid  repetition, 
will  be  considered  in  the  opinion  with  such 
matters  as  may  be  deemed  of  importance. 

On  April  7,  1919,  the  court  below  entered 
a  decree  in  favor  of  defendants  against  all 
of  the  plalntifta  and  dismissed  the  bill  of 
latter.  Plaintiffs,  In  due  time,  filed  their  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  by  them  to  this 
court. 

S.  T.  G.  Smith,  of  St  Louis,  for  appellants. 
Frank   X.   Hcimeuz   and   H.   A.   &   C.   R. 
Hamilton,  of  St.  Louis,  for  respondents. 

RAILEY,  C.  (after  stating  the  facts  as 
above).  [1]  1.  Upon  the  Issuing  of  a  tempo- 
rary restraining  order  by  the  trial  court  in 
this  case,  plaintiffs  were  required  to,  and 
did,  give  a  $5,000  Injunction  bond.  On  No- 
v«nber  28, 1916,  the  restraining  order  afore- 
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Bald  was  dissolved  by  the  court,  and  the  tem- 
porary Injunction  denied.  On  December  2, 
1916,  defendants  filed  herein  a  motion  to 
assess  the  damages  on  the*  bond  aforesaid. 
The  restrictions  In  the  deed  to  defendant 
Hess  terminated  on  December  SI,  1920. 
While  this  court  could  not  Issue,, oij  direct 
the  lower  court  to  Issue,  a  restraining  order 
enjoining  defendants  from  constructing  said 
building  on  block  4864  aforesaid,  by  reason 
of  the  termination  of  said  restrictions,  yet, 
as  plaintiffs  have  Incurred  liability  <m  said 
bond  for  damages,  and  have  become  respon- 
sible for  the  costs  of  this  litigation,  should 
the  Judgment  below  be  affirmed,  or  the  ap- 
peal dismissed,  they,  as  well  as  the  public, 
still  have  an  Interest  in  the  result  of  the 
litigation,  which  requires  at  our  hands  an 
Investigation  of  the  merits.  Civic  League  v. 
City  of  St  Loots,  223  S.  W.  loc  cit.  892, 
893,  and  cases  cited;  Stegmann  v.  Weeke, 
279  Mo.  131,  214  S.  W.  loc.  cit.  135,  136; 
State  ex  reL  Bayha  ▼.  Philips,  97  Mo.  331, 
10  S.  W.  865,  3  L.  R.  A.  476 ;  Long  v.  CSiarles 
A.  Kaufman  Co.,  129  La.  430,  56  South.  357; 
Froemke  et  al.  v.  Parker  et  aU  39  N.  D.  628t 
169  N.  W.  80;  Peters  v.  Fisher,  50  Mich.  331 
(15  N.  W.  496);  Southern  Pac.  Co.  v.  Int.  Com. 
commission,  219  U.  S.  433,  31  Sup.  Ct.  288, 
55  L.  Ed.  283;  So.  Pac.  Term.  Co.  v.  Int  Com. 
Commission,  219  U.  S.  498,  31  Sup.  Ct  279,  55 
L.  Ed.  310;  People  ex  rel.  Spire  v.  Gen- 
eral Committee  of  Republican  Party,  etc,  25 
App.  Dlv.  339,  49  N.  Y,  Supp.  723 ;  Russell  v. 
Crook  County  Court,  75  Or.  168,  145  Pac. 
653,  146  Pac.  806. 

[2]  (a)  The  appeal  from  the  merits  sus- 
pended action  on  the  motion  to  assess  dam- 
ages until  the  case  is  disposed  of  here.  Cohn 
V.  Lehman,  93  Mo.  684,  6  S.  W.  267 ;  J.  &  W. 
By.  Co.  ▼.  Railroad  Co.,  136  Ma  loc.  dt.  654, 
555,  37  8.  W.  540;  State  ex  rel.  v.  Gates, 
143  Mo.  loc.  cit.  68,  44  S.  W.  739;  Reed  v. 
Bright,  232  Ma  loc.  dt  415,  134  S.  W.  653 ; 
Brown  v.  Simpson,  201  S.  W.  loc.  dt.  899, 
900. 

2.  It  Is  contended  by  respondents  that  the 
covenants  and  restrictions  aforesaid  axe  in 
derogation  of  the  right  of  unrestricted  use  of 
property,  and  should  not  be  extended  by  im- 
plication, or  to  include  anything  not' plainly 
prohibited.  We  are  dted,  in  support  of  this 
contention,  to  Zinn  v.  Sidler,  268  Mo.  689, 
187  S.  W.  1172,  L.  E.  A.  1917A,  455 ;  Kitchen 
V.  Hawley,  150  Ma  App.  503,  131  S.  W.  142 ; 
Pank  V.  Eaton,  U5  Mo.  App.  176,  89  S.  W. 
686;  and  Hartman  v.  Wells,  257  Ul.  167,  100 
N.  B.  600,  Ann.  Ctes>  1914A,  901.  On  the 
other  hand,  appellants  contend  that  the  courts 
should  give  effect  to  the  plain  intention  of 
the  parties  imposing  restrictions  on  land,  and 
not  seek  Ingenious  subtleties  of  interpretation 
by  which  to  avoid  the  same.  In  support  of 
this  contention  we  are  dted  to  Zlun  v.  Sldler, 
268  Mo.  680,  187  S.  W.  1172,  L.  B.  A.  1917A, 
456;  Reed  v.  Hazard,  187  Mo.  App.  547,  174 
S.  W.  Ill;  Noel  v.  HIU,  158  Mo.  App.  426, 


138  S.  W.  364;  Sanders  ▼.  Dixon,  114  Ma 
App.  229,  89  S.  W.  577.  Keeping  in  mind  the 
contention  of  both  parties  supra,  is  there 
anything  in  the  foregoing  covenants  and  re- 
strictions which  precludes  the  defendant  fr<HU. 
building  an  apartment  am  bis  lot,  provided 
It  is  constructed  as  other  dwelling  houses 
were  required  to  be  built,  under  the  cove- 
nants and  restrictions  aforesaid? 

It  is  possible  that  if  the  attention  of  the 
parties  had  beoi  called  thereto,  In  devising 
tne  plan  for  selling  lots  in  block  4864,  they 
might  have  exduded  apartments  therefrom, 
but  they  did  not  do  so,  and  hence  we  con- 
clude that,  under  the  covenants  and  restric- 
tions before  us,  the  defendant  had  the  right 
to  construct  a  single  building  in  the  nature 
of  a  flat  or  apartment,  subject  to  the  same 
limitations  as  would  apply  to  an  ordinary 
dwelling  house;  that  is  to  say,  only  one  such 
dwelling  should  be  permitted  on  each  50-'foot 
front  of  the  lot,  subject  to  the  other  cove- 
nants and  restrictions  aforesaid.  We  are 
therefore  of  the  opinion  that  the  building  of 
an  apartinent,  within  Itself,  would  not  be  vi- 
olative of  the  covenants  and  restrictioas 
aforesaid,  if  constructed  as  above  indicated. 

(a)  By  parity  of  reasoning,  we  do  not  find 
anything  in  said  covenants  and  restrictions 
which  precludes  the  plural  use  of  a  single 
dwelling  house  or  single  apartment. 

3.  The  real  question,  however.  In  this  case, 
is  not  whether  a  single  apartment  built  on 
the  same  terms  and  subject  to  the  same  re- 
strictions as  an  orulnary  dwelling  house 
would  violate  the  covenants  and  rastilctious 
aforesaid,  but  whether  the  structure  contem- 
plated by  defendant  Hess  was  to  indnde 
more  than  one  dwelling  on  each  50-foot  front 
of  said  lot.  Mr.  Hess  bought  126  feet  front- 
age on  Maple  avenue.  Under  the  covenants 
and  restrictions  In,  his  deed,  he  covild  only 
have  construded  thereon  two  ordinary  dwell- 
ing houses,  as  not  more  than  one  could  be 
built  on  each  50-foot  frontage  of  his  lot. 
This  does  not  mean  that  the  covenants  and 
restrictions  aforesaid  authorized  him  to  build 
one  dwelling  house  on  each  60-foot  front  of 
his  lot,  and  another  of  the  same  character 
on  the  game  lot  in  the  rear  off  the  former 
building;  that  is  to  say,  if  his  lot  contained 
a  60-foot  frontage  on  Maple  avenue,  and  ex- 
tended back  to  the  alley,  a  depth  of  155  feet, 
he  could  only  build  on  the  entire  lot  a  single 
dwelling  house  or  apartment.  This  proposi- 
tion, to  our  mind,  is  too  plain  for  argument 
We  are  thus  brought  face  to  face  with  the 
main  question  in  the  case,  to  wit,  whether 
the  plan  for  the  Hess  apartment  calls  for 
more  than  one  dwelling  house  on  each  60- 
foot  frontage  of  his  lot. 

4.  It  is  undisputed  that  the  plan  for  fore- 
going structure  called  for  six  double  build- 
ings, with  an  outside  entrance  into  each  of 
said  double  buUdings;  that  after  passing 
through  each  of  the  outside  entrances  afore- 
said, Into  a  hall  inside  of  each  double  build- 


Digitized  by 


Google 


1000 


231  S0UXHWESTE3BN  BEPOBTEB 


CMo. 


tug,  th6re  was  to  be  placed  a  separate  door, 
leading  from  said  ball  Into  each  of  the  build- 
ings constituting  said  doable  building.  In 
each  of  the  single  buildings  constituting  the 
double  building  the  plan  called  for  an 
{apartment,  composed  of  a  living  room,  din- 
ing room,  kitchen,  bathroom,  and  another 
room.  In  other  words,  there  was  to  be  con- 
structed on  this  lot  of  125-foot  frontage  and 
155  feet  in  depth  six  double  buildings,  with 
six  outside  entrances  respectively,  or  the 
equivalent  of  twelve  single  buildings,  with 
each  containing,  on  the  ground  floor,  a  liylng 
room,  dining  room,  bathroom,  and  another 
room,  each  to  be  used  by  separate  families  a» 
a  separate  dwelling,  without  any  connection 
whatever  with  each  other,  except  through  the 
general  entrances  aforesaid.  The  plan  called 
for  two  of  said  double  bnildings  to  front  on 
Idaple  avenue,  and  the  remaining  four  double 
buUdings  were  to  open  on  a  court  in  the  rear 
of  said  155  feet  In  depth  by  125  feet  in  front- 
age. It  further  appears  from  said  plan  and 
the  evidence  that  the  masonry  walls  of  said 
structure,  between  each  of  said  double  build- 
ings, were  to  extend  from  the  ground  to  the 
first  floor  of  the  respective  ground  floor 
buildings,  and  that  13-inch  brick  walls  were 
to  be  constructed  on  the  respective  tops  of 
said  masonry  walls,  extending  through  the 
top  of  the  building  and  8  or  10  inched  above, 
the  top  of  same. 

Passing,  for  the  present,  the  question  as 
to  whether  each  of  said  twelve  ground  floor 
buildings,  composing  the  six  douUe  bnild- 
ings aforesaid,  constitute  twelve  separate 
and  distinct  dwelling  houses,  on  a  lot  126 
feet  by  155  feet,  we  are  still  confronted  with 
the  undisputed  fact  that  said  plan  calls  for 
the  construction  of  at  least  six  double  build- 
ings, two  fronting  on  Maple  avenue  and  four 
opening  into  the  court  in  the  rear,  with  six 
separate  solid  walls  between  the  respective 
doable  buildings,  with  six  separate  outside 
entrances,  one  opening  into  each  double  build- 
'ing,  without  any  intercommunication  between 
said  double  buildings,  and  all  six  of  ^ame  to 
be  used  as  a  dwelllug  place  for  36  separate 
and  distinct  families. 

[3]  We  held,  under  the  facts  of  tbli;  case, 
'that  the  six  double  buildings  could  not  be 
legally  constructed  on  the  Hesa  lot  with  a 
frontage  of  125  feet  and  a  depth  of  155  feet. 
We  are  of  the  opinion  that  no  well-considered 
case  can  be  found  announcing  a  contrary 
view.  The  Belln  and  Darr  Cases,  relied  on 
by  defendants,  do  not  authorize  the  construc- 
tion of  such  an  apartment  as  that  called  for 
by  the  foregoing  plans.     ' 

5.  The  latter,  as  shown  by  plaintiffs'  Ex- 
hibit C,  provides  that  two  of  the  double  bulld- 
iiigs  heretofore  mentioned  were  to  front  on 
Maple  avenue,  with  a  granitoid  passway  be- 
tween them,  leading  through  the  court  in  the 
rear  of  said  155  feet.  Each  of  the  two  double 
buildings  on  Maple  avenue  was  to  have  an 


outside  entrance  leading  Into  a  hall,  and 
from  the  latter  separate  doors  were  to  be 
constructed  opening  into  each  of  the  single 
buildings  composing  said  group  of  double 
buildings.  If  each  of  the  buildings  compos- 
ing the  double  buildings  on  Maple  avenue  be 
considered  a  separate  dwelling  house,  then 
we  would  have  four  separate  dwelling  houses, 
to  be  constructed  <»  a  frontage  of  125  feet 
on  Maple  avenue,  in  the  face  of  restriction 
II,  supra,  which  provides  that  not  more  than 
one  such  dwelling  bouse  shall  be  constructed' 
on  each  50-foot  front  ot  said  lot 

Respondents  mainly  rely  upon  the  niUng 
in  Belln  v.  Tyrel  Investment  Co.,  273  Mo. 
257,  200  S.  W.  1059,  U  R.  A.  1918C,  869,  and 
Morrison  v.  Darr,  201  S.  W.  1147,  in  support 
of  their  contention  that  there  was  only  a 
single  dwelling  house  to  be  constructed  on 
Maple  avenue  instead  of  four  separate  and 
distinct  dwelling  houses. 

Judge  Goode,  in  Sanders  v.  Dixon,  114  Mo. 
App.  loc.  clt.  253,  89  S.  W.  585,  very  force- 
fully and  clearly  stated  the  law  in  respect 
to  this  matter  as  follows: 

"In  St.  Louis  and  all  other  large  cities,  there 
are  numerous  dwelling  honses  built  together  in 
solid  rows.  Such  structures  often  have  con- 
tinuous outside  walls  and  foundations,  but  in- 
side partition  walls.  They  are  always  spoken 
of  and  regarded  as  different  residences  or  dwell- 
ings ;  and  sometimes  they  cover  an  entire  block. 
It  would  be  preposterous  'to  call  them  one 
dwelling.  Unquestionably  a  building  of  that 
kind  was  prohibited  by  the  covenant  in  Dixon's 
deed;  that  is,  putting  more  than  one  dwelling 
of  the  kind  on  a  shigle  lot.  If  it  was  not,  what 
is  the  restriction  worth?  It  might  hinder  the 
building  of  two  detached  residences,  but  two  or 
three  semidetached  residences  would  be  law- 
ful; that  is  to  say,  houses  having  continuous 
outside  walls  and  constituting  more  than  one 
dwelling  on  a  lot.  We  think  such  a  structure 
is  no  less  obnoxious  to  the  covenant  because  de- 
signed for  use  as  flats  by  different  families. 

"Defendants'  counsel  lay  much  stress  on  the 
division  wall  of  Dixon's  flats  being  a  fire  wall 
put  in  to  comply  with  certain  municipal  regu- 
lations, and  not  a  party  wall.  The  city  ordi- 
nances are  not  before  us,  but  we  do  not  re- 
gard the  point  as  material.  It  is  no  party  wall 
in  the  legal  sense,  because  both  houses  belong 
to  one  owner.  It  hardly  would  be  claimed 
that  the  houses  are  cue  dwelling  if  two  men 
owned  them.  Are  they  any  the  less  plural 
dwellings  because  owned  by  one  man?  A  brick 
wall  13  inches  thick,  resting  on  a  foundation 
18  inches  thick,  entirely  separating  the  two 
halves  of  a  building  45  feet  wide,  each  half  of 
which  Is  prepared  for  a  home  or  homes,  is,  for 
all  practical  purposes,  a  partition  wall  between 
two  dwellings,  if  not  a  party  wall.  It  is  as 
much  a  partition  wall  as  the  dividing  wall 
between  residences  built  in  a  solid  row,  each 
of  two  or  more  stories,  but  all  the  stories 
designed  for  the  use  of  a  single  family.  Our 
opinion  is  that  the  only  ambiguity  in  Uie  cov- 
enaat  is  as  to  whether  or  not  it  prohibits  one 
bouse  planned  for  plural  use  as  a  dwelling.    It 
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certainly  prohibits  two  booses  planned  for  sep- 
arate dwellings  and  divided  by  a  partition  wall 
which  bisects  the  lot;  and  this  is  enoagh  to  bus* 
tain  the  plaintiffs'  case  agauist  the  continued 
use  of  Dixon's  houses  aa  now  arranged." 
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The  law,  as  declared  by  Judge  Goode,  su- 
pra, meets  with  our  approval,  and  la  directly 
applicable  to  the  case  before  us.  In  our 
opinion,  the  conclusion  readied  by  the  court 
in  Bolln  V.  Tyrel  Investment  Co.,  273  Mo. 
257,  200  S.  W.  1059,  L.  R.  A.  1918C,  869,  and 
Morrison  v.  Darr,  201  S.  W.  1147,  is  un- 
supi>orted  by  either  reason  or  authority  In 
respect  to  above  matter,  and  should  be  over- 
ruled. 

6.  In  the  Bolin  Case,  supra,  the  authorities 
relied  upon  by  respondents  are  cited  and 
discussed,  while  these  relied  on  by  appellants 
are  fully  considered  and  reviewed  by  Judge 
Goode,  In  Sanders  v.  Dixon.  114  Mo.  App. 
229,  89  S.  W.  577.  We  have  preferred  to 
consider  this  case,  and  discuss  the  questions 
presented,  along  common  sense  lines,  based 
upon  sound  reason,  rather  than  upon  the 
technical  definitions  of  lexicographers,  law- 
writers  of  similar  import,  etc.  We  are  clear- 
ly of  the  opinion  that  the  structure  which 
defendant  Hess  contemplated  building  on  the 
lot  contained  In  block  4864  aforesaid,  if  con- 
structed as  planned,  would  be  violative  of  the 
covenants  and  restrictions  contained  in  the 
deed  under  which  he  claims  title.  We  are 
further  satisfied  that  the  principles  of  law 
announced  in  the  Bolln  and  Darr  Cases,  In 
respect  to  foregoing  matters,  are  not  in  ac- 
cord with  our  views  as  to  what  the  law  ought 
to  be  under  the  circumstances  of  this  case, 
and  should  not  be  followed.  In  view  of  the 
foregoing,  we  are  of  the  opinion  that  the  case 
should  be  certified  to  the  court  en  banc. 

7.  Appellants  have  not  sought  to  recover 
any  damages  by  reason  of  the  acts  couiplaln- 
ed  of  in  petition,  and  as  the  restrictions 
aforesaid  terminated  on  the  last  day  of  De- 
cember, 1920,  we  cannot  issue  an  injunction 
to  restrain  the  completion  of  said  structure. 

We  therefore  simply  reverse  and  remand 
the  cause,  with  directions  to  the  trial  court 
tb  set  aside  its  former  orders  and  judgments, 
and  to  enter  a  new  decree  finding  the  issues 
in  favor  of  plalntilFs,  and  entering  Judgment 
in  their  behalf  for  nominal  damages  and  for 
costs. 

WHITE  and  MO^SLEY,  O.  O.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBT,  C,  is  hereby  adopt«d  as  the  <H>inlon 
of  the  court. 

AH  concur,  JAMES  T.  BLAIR,-  J.,  In  para- 
graphs 3,  4,  6,  6,  &  7,  and  resutti  except 
WOODSON,  J„  who  dissents. 


STATE    V.    HALL,      (No.   22672.) 


(Supreme  Court  of  Mlmonri,  Division  No.  2. 

May  2e,-  1921.     Motion  for  Rehearing 

Denied  June  23,  1921.) 


1.  Criminal  law  e=»628(7)— Failure  to  IndorM 
names  of  state's  witnesses.  o«  lRdiotm»at 
not  ground  for  •xciusion  of  testimony  of  da« 
fondant  not  prefudioed. 

In  a  prosecution  for  murder,  where  a  list 
of  the  state's  witnesses  was  handed  to  defend*- 
ant's  coansel  several  days  before  the  trial,  and 
ail  lived  near  and  had  been  subpoenaed  long 
before,  the  state's  failure  to  indorse  their 
names  on  the  information  did  not  warrant. ex^ 
elusion  of  their  t^timoay;  defendant  not  beinf 
prejudiced. 

2.  Criminal  law  cs=3|  151— Refusal  of  eontliiii- 
ance  not  disturbed  where  trial  oourt  did  not 
abuse  discretion. 

On  application  for  a  continuance  of  i  'mor- 
der  case  on  the  ground  defendant  had  been 'un- 
able to  find  what  certain  state's  witnesses, 
whose  names  were  not  indorsed  on  the  infor- 
mation, would  stvear  to,  though  their  nam^S 
were  handed  him  several  days  before  trial,  it 
was  for  the  trial  court  to  determine  whethe* 
defendant  was  prejudiced  by  failure  to  ascer- 
tain sooner  who  the  witnesses  were,  and  Its 
ruling  will  not  be  disturbed  where  there  is 
nothing  to  indicate  that  it  abused  its  discretion. 

3.  Homicide  $:? 1 66 (8)— Evidence  of  trouble 
between  accused  and  wife  Involving  deceased, 
admissible. 

In  a  prosecution  for  murder,  evidence  that 
defendant  had  had  trofible  with  his  wife,  from 
whom  he  was  divorced,  involving  the  name  ot 
the  deceased  as  causing  the  separation,  was 
admissible;  threats  of  defendant  against  de- 
ceased having  been  sworn  to  in  connection 
therewith.  ' 

4.  Criminal  law  ig=3l043(2)— Objections  to  •¥■• 
dance  not  stating  specific  ground  not  review- 
able. 

Objections  to  evidence  which  do  not  'apprise 
the  court  of  the  specific  ground  thereof  wil^ 
not  be  reviewed. 

5.  Criminal  law  «=3l  169(2)  —  Admission  oT 
hearsay  testimony  held  harmlees,  in  view  of 
other  testimony  to  same  effeot. 

In  a  prosecution  for  murder,  where  it  was 
shown  that  deceased's  brother  had  a  gun  which 
was  kept  where  defendant  lived,  the  admission 
of  testimony  of  a  witness  that  the  brother  had 
told  him  the  gun  was  bis  was  harmless,  though 
hearsay. 

I 

6.  Criminal  law  <B»305-^rtiola«  found  ii 
search  ef  dafendant'a  house  during  his  abr 
senpe  admissible. 

Id  a  prosecution  for  murder,  evidence  that 
boots  with  blood  stains  on  them  were  found 
where  defendant  lived,  also  parts  of  a  jumper 
which  had  been  thrown  into  the  stove  an^ 
burned,  was  admissible,  though  search  of  the 
premises  was  made  during  defendant's  absene^; 
his  presence  not  affecting  the  identity  of  tUe 
properf7  or  its  significance  as  evidence. 


^ssFor  other  ciwes  see  some  topic  and  KET-NUHBBR  In  all  Key-Numbered  Digests  sad  ladezes^ 
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7.  Homicide  «=9|70,  174(6)— EvIdeaM  as  to 
tracka  and  that  aoouaed  wore  dothiag  or 
pesseased  weapon  almllar  to  that  used  In 
commiaaion  of  offenae  admlsalble. 

It  is  always  permissible,  in  proTing  homi- 
cide, to  show  tracks  leading  to  and  from  the 
scene  of  the  crime  similar  to  those  made  by 
defendant,  the  probable  identity  of  garmenta 
worn  and  weapons  used  by  the  murderer  with 
those  of  defendant,  and  blood  stains  on  tear- 
ments  which  the  evidence  indicates  were  his. 
and  it  ia  not  necessary  to  prove  conclusively 
that  the  article  were  bis  property;  evidence 
tending  to  show  that  he  wore  such  dothing  or 
possessed  a  weapon  similar  to  that  used  being 
■ufficient  to  admit  them  in  evidence  for  what 
they  are  worth. 

8.  Homicide  €=3t74(6)— Evidence  aa  to  Iden- 
tity of  burned  Jumper  found  on  defondant'a 
promlsM  with  one  worn  by  murdorer  admis- 
•Ibio. 

In  a  prosecution  for  murder,  where  defend- 
ant produced  a  jumper  which  he  claimed  he 
.was  wearing  on  the  day  of  the  murder,  but  the 
state's  evidence  showed  that  it  had  not  been 
worn  since  it  was  washed,  and  could  hardly 
have  been  worn  that  day,  and  no  other  jumper 
of  defendant  was  accounted  for,  except  the 
fragments  of  one  found  in  a  stove  on  his  prem- 
ises, there  was  no  error  in  permitting  evidence 
as  to  the  identity  of  the  latter  with  the  one 
worn  by  the  murderer. 

9.  Homldde  ®=>228(2),  253(2)— ClreumaUn- 
tial  evidence  held  sufllclent  to  prove  corpus 
delicti  and  to  convict  of  first  degree  murder. 

Evidence,  though  circumstantial,  held  suffi- 
cient to  sustain  a  verdict  of  guilty  of  first  de- 
gree murder;  the  corpus  delicti  having  been 
provm  by  the  finding  of  deceased's  body  under 
circumstances  indicating  he  had  met  death  by 
a  murderer's  weapon. 

Appeal  from  Circuit  CioTirt,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judge. 

Floyd  Hall  was  convicted  of  first  degree 
murder,  and  be  appeals.    Affirmed. 

B.  A.  McKay,  of  CaruthersvlUe,  for  ap- 
pellant 

Jesse  W.  Barrett,  Atty.  Oen.,  and  R.  W. 
Otto  and  Robt  J.  Smith.  Asst  Attys.  Gen., 
for  the  State. 

white:,  C.  The  appellant,  on  a  trial  in 
the  circuit  court  of  Pemiscot  county,  the  28th 
day  of  July,  1920,  was  convicted  of  murder 
In  the  first  degree  and  his  punishment  as- 
sessed at  imprisonment  for  life  in  the  state 
penitentiary.     He  was  charged  with  having 

iEllled  one  John  White  on  the day  of 

November,  1919.  On  one  Friday  In  Novem- 
ber, 1919,  Floyd  Hall,  John  White,  and  sever- 
al other  men  and  women  were  employed  by 
one  Rushing  to  pick  cotton  in  a  field  which 
the  evidence  tends  to  show  was  about  a 
quarter  of  a  mile  from  the  town  of  Cooter. 
In  the  afternoon  of  that  day  Floyd  Hall  and 
John  White  weighed  in  their  cotton,  and  the 
defendant  started  for  home.     White,  how- 


ever, returned  to  the  cotton  field  saying  he 
wanted  to  make  up  his  200  pounds,  after 
which  he  would  go  to  a  cornfield  near  and 
get  some  com  for  his  horses.  He  left  the 
cotton  field  about  sundown  and  started  In 
the  direction  of  the  cornfield,  which  was 
separated  from  the  cotton  field  by  a  hay 
patch  and  a  swamp  thicket.  He  was  not 
afterwards  seen  alive  except  by  his  mur- 
derer. Next  morning,  Saturday,  neighbors 
became  apprehensive  that  something  had 
Itappened  to  him;  they  instituted  a  search, 
and  his  body  was  found  in  the  swamp  thicket 
near  the  cornfield.  He  had  12  bullet  holes  in 
different  parts  of  his  body,  apparently  fired 
from  both  the  front  and  the  rear.  The  bullets 
were  22  caliber  and  fitted  a  22  Winchester 
special  rifie.  Two  gashes  were  found  on  his 
head,  caused  by  a  blow  from  some  blunt 
instrument  There  were  indications  of  a 
struggle  around  the  place  where  the  body 
wati  found;  the  body  had  been  dragged  a 
short  distance  Into  the  grass  as  if  to  hide  It 
All  the  surrounding  circumstances  indicated 
that  the  deceased  had  been  murdered,  prob- 
ably the  night  before.  A  cotton  sack  and  hat 
were  found  near  the  body. 

The  circumstances  which  tend  to  connect 
Hall  with  the  crime  are  as  follows:  He  was 
at  work  In  the  cottMJ  field  Saturday  morn- 
ing when  the  body  was  discovered  and  the 
crowd  gathered  around  U,  but  he  did  not  go 
with  the  others  to  where  the  body  was; 
he  Immediately  quit  plclilng  cotton  and  went 
away  towards  home.  The  tracks  of  gum 
boots,  about  No.  8,  nearly  new,  were  found 
around  where  the  body  was  found,  and  those 
tracks  led  by  a  circuitous  route  toward  the 
home  of  Hall's  sister,  Mrs.  Alloyd,  where 
Hall  lived.  A  drainage  ditch,  called  the  "big 
ditch,"  ran  through  or  near  the  swampy 
tract,  and  there  was  a  bridge  across  the  ditch 
in  the  direction  of  Cooter.  Following  the 
tracks  along  the  dlt(di  the  witness  found  a 
22-callber  Winchester  special  under  some 
old  stumps  which  had  been  thrown  out  of  a 
field.  The  gun  was  empty.  It  was  shown  ' 
tliat  Martin  Hall,  brother  of  defendant,  pos- 
sessed a  22  Winchester  special  which  one  or 
two  witnesses  bad  seen  and  one  had  bor- 
rowed; the  brother  and  defendant  lived  at 
the  same  place.  Red  gum  boots  which  conld 
have  made  the  tracks  mentioned  were  found 
after  the  arrest  of  the  defendant  at  the  place 
where  he  was  living,  and  blood  was  on  one 
of  the  boots.  The  ofHcer  who  went  to  arrest 
the  defendant  found  blm  on  the  pordi.  De- 
fendant immediately  went  into  the  house  and 
the  officer  followed  him  through  three  rooms 
and  got  him  at  the  back  door.  The  officer 
told  him  he  was  charged  with  killing  John 
White,  and  "he  never  uttered  a  wmxl;  Just 
picked  up  a  dipper  of  water  and  drank  the 
dipper  <rf  water." 

About  4  o'clock  In  the  afternoon  of  the  day 
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White  disappeared  the  defendant  waa  seen 
by  two  or  three-  witnesses  coming  from  the 
direction  of  Cooter.  He  had  a  rifle  in  his 
bands,  had  on  a  pair  of  dark  pants,  a  jumper, 
and  a  pair  of  boots.  The  gun  was  similar  to 
the  gun  Introduced  In  eyldence  which  had 
been  found  near  the  place  of  the  homicide. 
The  defendant  at  that  time  was  going  in  the 
direction  of  the  bridge  which  was  near  the 
scene  of  the  crime.  A  search  of  the  house 
where  he  lived  revealed  remnants  of  a  jump- 
er found  in  the  ashes  in  a  sheet  iron  stove, 
where  it  had  been  thrown  and  burned  with 
the  exception  of  a  piece  of  a  sleeve  and  a 
button,  which  were  rescued  and  prodnced  at 
the  trial.  No  explanation  was  offered  by  de- 
fendant regarding  the  boots  or  the  remnants 
of  the  Jumper. 

The  former  wife  of  the  defendant  testified 
that  she  was  divorced  from  him  in  April, 
1917,  and  about  a  year  later  the  defendant 
raed  White  for  alienation  of  hte  wife's  affec- 
tions. In  a  conversation  in  1918,  between 
Mrs.  Hall  and  her  former  husband,  he  charg- 
ed her  with  intention  of  marrying  Mr.  White, 
saying  that  he  would  get  even  with  him. 
Other  threats  against  White  were  shown  to 
have  been  made  by  the  defendant  between 
the  time  of  his  separation  from  his  wife  and 
the  homicide. 

The  defendant  introduced  evidence  tending 
to  show  an  alibi.  Several  persons  swore  to 
having  seen  him  in  and  aboat  the  town  of 
Cooter  at  different  times  during  the  after- 
noon of  the  day  on  which  he  was  charged 
with  having  committed  the  murder.  The  de- 
fendant himself  testified,  accounting  for  his 
whereabouts  during  the  afternoon  and  eve- 
fling  of  that  day.  Dan  Hall,  brother  of  the 
defendant,  testified  and  produced  In  evidence 
a  gun,  a  22  Winchester  special,  which  he 
luld  was  his  brother  Martin's  gun.  It  was 
like  the  gun  found  near  the  body  of  the  slain 
man,  except  that  the  latter  was  bent  He 
said  that  the  gnn  whldi  he  produced  had 
long  been  In  the  possession  of  his  brother 
Martin.  On  cross-examination  of  this  wit- 
ness the  state  endeavored  to  show  that  he 
had  bought  the  gun  he  prodnced  at  the  trial 
since  the  homicide.  The  witness  showed 
some  confusion  when  questioned  about  his 
failure  to  produce  the  gun  when  search  was 
being  made. 

The  state,  In  contradiction  of  the  testimony 
of  Dan  Hall,  showed  that  he  had  failed  to 
produce  Martin's  gun  when  it  was  first  search- 
ed for  at  the  house  where  hid  sister  lived. 

[1]  I.  The  appellant  has  presented  no 
brief  nor  assignment  of  errors  here.  The  rec- 
ord shows  that  on  Monday,  July  26,  1920, 
counsel  for  the  state  asked  leave  of  court  to 
indorse  the  names  of  certain  witnesses  on 
the  Information.  The  defendant  filed  no  mo- 
tion to  quash  the  information  for  failure  to 
contain  the  Indorsement  of  such  witnesses, 
but  contented  himself  with  objecting  to  the 
Indorsement  of  the  names.   The  objection  was 
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overruled  and  the  ruling  la  assigned  as  error 
in  the  motion  for  new  trUI.  The  witnesses 
lived  around  Cooter,  20  miles  from  tiie  place 
of  the  trial,  ^ome  of  them  bad  been  sub- 
poenaed long  previously,  and  the  complete 
list  had  been  handed  to  defendant's  counsel 
Friday,  the  23d,  before.  The  failure  to  In- 
dorse the  names  of  all  witnesses  for  the 
state  on  an  indictment  for  a  felony  charge 
will  not  warrant  the  exclusion  of  the  testi- 
mony of  such  witnesses,  unless  it  appears 
that  the  defendant  is  prejudiced  in  some 
way  in  the  conduct  of  his  trial  by  the  ruling. 
State  v.  Stegner,  276  Mo.  loc.  clt.  438,  207  S. 
W.  826;  State  v.  Wilson,  223  Mo.  loc  dt. 
187,  122  S.  W.  671.  The  trial  court  ap- 
parently discovered  no  such  prejudicial  re- 
sult to  the  defendant,  and  this  court  finds  no 
error  in  the  ruling. 

[2]  I|.  After  objection  to  the  Indorsement 
of  the  names  of  the  witnesses  was  overruled, 
appellant  filed  an  application  for  continuance, 
setting  up  that  while  he  had  been  given  a 
list  of  the  witnesses  on  Friday,  the  23d,  such 
witnesses  lived  20  miles  from  the  scene  of 
the  homicide,  and  the  defendant  bad  been 
unable  to  find  what  such  witnesses  would 
swear  to,  although  he  had  made  an  effort 
to  do  so,  and  he  was  therefore  unprepared 
to  meet  the  testimony  of  such  witnesses. 
About  a  dozen  witnesses  were  included  in  the 
list.  Some  of  them  already  had  been  sub- 
poenaed. From  au  examination  of  the  record 
we  find  that  only  three  of  the  witnesses  men- 
tt<med  in  the  list,  not  previously  subpoenaed, 
testified  in  the  case;  the  others  were  not 
called.  Upon  examination  of  their  testimony 
it  appears  they  lived  in  or  near  Cooter;  it 
was  not  shown. there  was  any  difficulty  in 
communication  between  that  place  and  the 
county  seat.  The  trial  proceeded  on  the  27th, 
four  days  after  the  list  was  handed  to  the 
defendant.  It  was  for  the  trial  court  to 
determine  from  the  facts  before  him  whether 
the  defendant  was  prejudiced  by  failure  to  as- 
certain sooner  who'  those  witnesses  were. 
This  court  will  not  disturb  the  ruling  In  that 
respect,  because  nothing  appears  which  in- 
dicates that  the  trial  court  abused  its  dis- 
cretion In  refusing  to  grant  the  continuance. 
State  V.  Webster,  152  Mo.  loc.  clt.  90,  53  S. 
W.  423 ;  State  v.  Cain,  247  Mo.  loc.  clt.  705, 
153  S.  W.  1039. 

[3]  III.  It  was  shown  by  the  testimony 
that  the  defenadnt  had  been  divorced  from 
his  wife;  that  he  had  trouble  with  her,  which 
she  said,  involved  the  name  of  the  deceased 
as  causing  the  separation.  This  was  object- 
ed to,  and  error  is  assigned  to  its  admission. 
Some  threats  of  the  defendant  were  sworn 
to  in  connection  with  that  matter.  The  evi- 
dence was  admissible.  State  v.  Keller,  263 
Mo.  loc.  clt  558,  559,  174  S.  W.  67. 

[4]  IV.  Objection  was  made  to  several 
items  of  evidence  offered  by  the  state  and 

errors  assigned  in  the  motion  for  new  trial. 

Several  of  these  objections  were  that  the 
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evidence  was  "wholly  immaterial,"  or,  "Wo 
object  to  that,"  or,  "We  object;  no  light 
on  tblB  matter."  It  has  often  been  ruled 
that  objectlonii  of  that  character,  without 
apprising  the  t)^lal  conrt  of  the  H>ecific 
ground  of  objection,  will  not  be  reviewed 
In  this  court.  State  ex  rel.  ▼.  Diemer, 
255  Mo.  loc.  cit.  346-351,  164  8.  W.  617; 
Helnbach  v.  Helnbach,  274  Mo.  loc.  dt  315, 
202  S.  W.  1123. 

[i]  A  witness  was  permitted  to  state  that 
Martin  Hall  told  him  the  gun,  a  22  Win- 
chester rifle,  which  the  evidence  Indicated 
was  at  the  place  where  Martin  Hail  and 
Floyd  Hall  lived,  was  Martin  Hall's  gun. 
This  was  objected  to  because  hearsay.  It 
bad  been  otherwise  shown  that  Martin  Hall 
had  a  gun  which  the  evidence  tends  to  show 
was  kept  at  the  place  where  bis  sister,  Mrs. 
Alloyd,  and  the  defendant  lived,  so  that  the 
defendant  was  not  harmed  by  the  Introduc- 
tion of  the  testimony. 

[I,  7]  The  evidence  offered  to  show  that  red 
gum  boots  with  blood  stains  on  them  were 
found  at  the  place  where  defendant  Uved, 
and  parts  of  a  Jumper  which  had  been  thrown 
Into  the  stove  and'  burned,  of  which  one 
sleeve,  one  piece  of  sleeve,  and  a  button  were 
saved  and  produced  at  the  trial,  was  all  ob- 
jected to  because  search  of  the  premises  was 
made  when  the  defendant  was  not  present — 
an  objection  of  no  importance  because  his 
presence  would  not  affect  one  way  or  the 
other  the  Identity  of  the  property  or  Its 
Blgnlflcance  as  evidence.  As  to  the  Jnmper, 
it  was  further  objected  that  It  was  not  identi- 
fied as  the  Jumper  the  defendant  bad  on.  It 
Is  always  permissible.  In  making  out  a  case 
of  homicide,  to  show  tracks  leading  to  and 
from  the  scene  of  the  crime  similar  to  those 
made  by  defendant,  the  probable  identity  of 
garments  worn  and  weapons  used  by  the 
murderer  with  those  of  defendant,  and  blood 
stains  on  garments  which  the  evidence  In- 
dicates were  his.  State  v.  Harrington,  198 
Mo.  110,  95  S.  W.  235 ;  State  v.  Jeffries,  210 
Mo.  loc.  dt  324,  325,  109  S.  W.  614,  14  Ann. 
Cas.  624;  State  v.  Prunty,  276  Mo.  loc.  dt. 
375,  208  S.  W.  91;  8  R.  C.  L.  p.  181;  2 
Wharton  on  Criminal  Evidence,  §S  518c,  518e, 
and  778.  It  Is  not  necessary  to  prove  conclu- 
sively that  the  article  of  clothing  or  weapons 
connected  with  the  crime  were  the  property 
of  the  defendant.  If  the  evidence  tends  to 
show  the  accused  wore  articles  of  clothing 
or  possessed  a  weapon  similar  to  those  which 
the  evidence  Indicates  were  assodated  with 
the  crime,  It  Is  suffldent  to  admit  them  in 
evidence  for  what  they  are  worth.  State  v. 
Harrington,  198  Mo.  loc.  cit.  110,  111,  95  S. 
W.  235;  State  v.  Rasco,  239  Mo.  loc.  cit.  578, 
579,  144  S.  W.  449;  State  ▼.  Reeves,  195  S. 
W.  loc.  dt  1027. 

[8]  When  the  sheriff  went  to  arrest  him, 
the  defendant  produced  a  Jumper  which  he 
dalmed  he  was  wearing  that  day,  but  the 


state's  evidence  showed  that  the  Jumper  pro- 
duced had  not  been  worn  since  It  was  washed, 
and  could  hardly  have  been  the  Jumper  worn 
that  day :  no  other  Jumper  of  the  defendant 
was  accounted  for  except  the  fragments  found 
in  the  stove.  There  was  no  error  In  permit- 
ting the  evidence. 

[I]  V.  It  was  alleged  by  the  defendant  in 
bis  motion  for  new  trial  that  the  state  failed 
to  make  out  a  case  of  first  degree  murder 
on  circumstantial  evidence.  The  corpus  de- 
licti .was  clearly  proven.  The  dead  man  was 
found  under  drcumstances  which  indicated 
most  clearly  that  he  had  met  his  death  by  a 
murderous  weapon  In  the  hands  of  some  per- 
son. State  V.  Cox,  264  Mo.  loc  dt  413, 176  S. 
W.  60;  State  v.  Young,  237  Mo.  loa  dt  177, 
140  S.  W.  873;  State  v.  Schyhart  19©  S.  W. 
loc.  dt  211.  While  all  the  evidence  to  con- 
nect the  defendant  with  the  commission  of 
the  crime  was  purely  drcumstantlal,  there 
are  many  cases  In  the  books  where  serious 
crimes  were  charged  and  the  conviction  sus- 
tained upon  drcumstantlal  evidence  no  more 
cogent  or  clear  In  connecting  the  defendant 
with  the  crime  than  the  evidence  in  this  case. 
State  v.  Concelia,  260  Mo.  loc  dt  421-424. 
157  S.  W.  778;  State  ▼.  Harrington,  198  Mo. 
110,  95  S.  W.  235;  State  v.  Cox,  264  Mo.  408, 
175  S.  W.  50 ;  State  v.  Schyhart,  199  S.  W. 
loc.  dt  212.  In  this  case  there  was  evidence 
tending  to  show  a  motive  in  the  enmity  en- 
gendered on  account  of  the  separation  of  the 
defendant  from  bis  wife.  Threats  of  defend- 
ant against  the  deceased  were  shown.  The 
circumstances  of  his  appearance  in  the  ndgh- 
borhood,  going  toward  the  scene  of  the  crime 
Just  before  it  was  committed,  wearing  gum 
boots  and  a  Jumper  and  carrying  a  rifle 
similar  to  the  one  found,  and  the  finding  of 
the  burnt  Jumper  and  the  boots  with  blood 
on  them  at  the  place  where  the  defendant 
lived,  the  boots  similar  to  those  which  must 
have  made  the  tracks  of  the  murdem;  the 
similarity  of  the  gun  used  In  the  commis- 
sion of  the  crime  to  the  one  defendant  car- 
ried and  the  one  to  which  he  had  access  at 
home;  the  defendant's  doneanor  when  the 
body  was  found  and  when  he  was  arrested; 
the  entire  absence  of  any  other  explanation 
of  how  White  met  his  death;  all  form  a 
strong  chain  of  drcumstances. 

Reluctant  as  courts  are  to  convict  of  so 
grave  a  crime  as  murder  on  drcumstantlal 
evidence,  we  are  not  prepared  to  say  that  the 
evidence  was  insuffident  to  sustain  the  ver- 
dict of  guilty,  or  to  Justify  the  trial  court 
in  allowing  sudi  verdict  to  stand. 

The  Judgment  accordingly  Is  affirmed. 

RAILBT  and  MOZLET,  00^  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur; 
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ABNERTHYv.SCHEMBRAetal.    (No.2817.) 

(Springfield  Court  of  Appeals.    Missouri.    May 

3,  1921.    Rehearing  Denied  June 

20,  1921.) 

1.  TMder  «=al9(2)— Tender  of  nominal  dam- 
age* admlsalaa  of  breach  of  bond. 

In  an  action  on  en  appeal  bond,  defendant's 
tender  of  nominal  damages  admitted  a  breach, 
■o  tliat  the  only  question  was  whether  the 
bond  covered  the  items  sued  for. 

2.  Appeal  and  error  <S=a  1 234(  I )— Sureties  on 
appeal  bond  liable  only  for  elements  of  dam- 
age oevered  by  its  terms. 

The  sureties  on  an  appeal  bond  are  liable 
only  for  the  elements  of  damages  that  are 
clearly  covered  by  its  terms. 

3.  Appeal  and  error  «=3l234(7)— la  aotlon  on 
appeal  bond  In  unlawful  detainer  salt  iafar- 
est  held  not  recoverable. 

Where,  in  an  unlawful  detainer  suit  in 
which  no  damages  or  rents  were  assessed,  the 
defendant  against  whom  judgment  was  render- 
ed in  both  justice  and  circuit  courts  gave  a 
bond  conditioned  that  he  should  appeal  with 
due  diligence,  and  should  pay  all  rents  and 
profits,  damages,  and  costs  that  might  be  ad- 
judged against  him,  plaintiff  in  the  unlawful 
detainer  suit,  the  obligee  of  the  bond,  cannot, 
the  appeal  having  been  dismissed  by  defend- 
ant, recover  as  damages  interest  which  he  for- 
gave because  his  purchaser  was  kept  out  of 
possession. 

Appeal  from  Circuit  Court,  Lawr^n(je  Coun- 
ty;  C.  L.  Benson,  Judge. 

Action  by  B.  T.  Abnerthy  against  Joseph 
Schenibra  and  others.  From  a  Judgment  for' 
defendants,  plaintiff  appealed.    Affirmed. 

D.  S.  Mayhew,  of  Monett,  for  appellant. 
Carr  McNatt,  of  Aurora,  and  W.  Clond,  of 
Pierce  City,  for  resjwndents. 

COX,  P.  J.  Action  on  appeal  bond  ex- 
ecuted by  respondents.  Appellants  brought 
an  unlawful  detainer  suit  against  respond- 
ent Schenibra  before  a  justice  of  the  peace  in 
Lawrence  county,  in  which  Judgment  went 
for  plaintiff  for  possession  of  the  land  sued 
for,  but  no  damages  or  rents  were  assessed. 
The  defendant  Scbembra  appealed  to  the 
circuit  court,  where  the  plaintiff  again  re- 
covered judgment  for  possession  of  the  land, 
but  no  damages  or  rents  were  assessed. 
From  this  Judgment  the  defendant  appealed 
to  this  court,  and  he  and  his  sureties  executed 
the  appeal  bond  sued  on  in  this  case.  Later 
that  appeal  was  voluntarily  dismissed  and  all 
costs  paid.    This  suit  was  then  instituted. 

The  bond  sued  on  in  this  case  contained 
the  following  conditions: 

"Now,  therefore,  if  the  said  Joseph  Schem- 
bra,  appellant,  shall  prosecute  his  appeal  with 
due  diligence  and  effect  in  said  appellate  court 
and  without  delay,  neither  commit  nor  suffer 
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to  be  committed  waste  on  the  premises  where- 
of restitution  is  adjudged,  and  shall  pay  all 
rents  and  profits,  damages,  and  coats  that  may 
be  adjudged  against  him,  and  shall  perform 
such  judgment  as  shall  be  given  by  the  said 
ai^ellate  court  in  the  premises  and  such  judg- 
ment as  the  said  appellate  court  shall  direct 
the  circuit  court  of  Lawrence  county,  Mo., 
aforesaid,  to  give,  and  in  case  the  judgment 
first  aforesaid  of  the  last-named  court,  or  any 
part  thereof,  shall,  by  the  Springfield  Court  of 
Appeals  aforesaid,  or  any  appellate  court  to 
which  this  cause  may  be  removed,  be  affirmed, 
if,  then,  the  said  appellant  shall  comply  with 
and  perform  the  same  so  far  as  it  may  be  af- 
firmed, and  shall  pay  all  damages  and  costs 
which  may  be  awarded  against  the  said  appel- 
lant by  the  said  appellate  court,  then  this  obli- 
gation shall  be  null  and  void;  otherwise  it 
shall  remain  in  full  force  and  effect." 


The  defendant  Scbembra  was  a  tenant  of 
plaintiff  on  the  land  in  question  and,  as  the 
court  found,  held  over  after  the  termination 
of  bis  lease.  Plaintiff  sold  the  land  and  was 
required  to  bring  the  unlawful  detainer  suit 
to  get  possession  so  be  could  deUrer  it  to  tbe 
purchaser.  This  was  in  July  or  August,  and 
the  purchaser  wanted  possession  so  be  could 
sow  wheat  on  the  land;  but,  as  he  did  not  get 
It  Immediately,  the  deed  and  $1,000  of  the 
purchase  money  were  placed  in  escrow  to 
await  tbe  delivery  of  the  possession.  Pos- 
session was  not  secured  until  after  the  dis- 
missal of  tbe  appeal  in  tbe  Court  of  Appeals 
tbe  following  Mar<^.  By  reason  of  this  de- 
lay, tbe  plaintiff  waived  the  collection  of 
$437.00,  tbe  interest  wbich  accrued  during  the 
time  plaintiff  and  the  purchaser  were  kept 
out  of  possession  of  the  land  after  tbe  Judg- 
ment in  plaintiff's  favor  in  tbe  Justice  court. 

In  this  case  tbe  plaintiff  alleged  as  a  breach 
of  the  bond  the  failure  of  defendant  Scbem- 
bra to  prosecute  his  appeal  with  diligence 
and  effect,  and  asked  damages  on  account  of 
being  kept  out  of  possession  of  the  land  by 
the  appeal  of  defendant  and  thereby  losing 
the  growing  of  a  wheat  crop.  During  the 
trial  be  was  given  leave  to  amend  by  add- 
ing a  demand  for  the  $437.50,  Interest  on  tbe 
purchase  price  which  be  claimed  he  bad  been 
required  to  release  in  order  to  consummate 
tbe  sale  of  bis  land. 

Tbe  defendant  tendered  $1  and  all  costs 
accrued  up  to  tbe  time  of  tbe  filing  of  tbe 
answer  as  nominal  damages^  but  denied 
liability  for  any  greater  sum.  Tbe  trial  was 
bad  before  tbe  court,  who  found  for  de- 
fendant, and  plaintiff  appealed  to  this  court. 

[1,  2]  The  defendant,  by  tendering  nominal 
damages,  admitted  a  breach  of  the  bond, 
and  the  only  question  involved  here  is  wheth- 
er or  not  tbe  appeal  bond  covered  the  items 
sued  for.  We  do  not  think  tliat  it  does.  It 
is  familiar  law  that,  in  a  case  of  this  kind  on 
condition  broken,  the  sureties  on  the  bond  are 
only  liable  for  such  elements  of  dEimage  as 
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are  clearly  covered  by  Its  terms.  Tlttman  t. 
Green,  106  Mo.  22,  18  8.  W.  885. 

[3]  ProTlslon  In  this  bond  wbich  It  Is  con- 
tended authorizes  recovery  for  tbe  character 
of  damages  sned  for  In  this  case  is  the  obliga- 
tion on  the  part  of  Schembra,  the  principal 
In  the  bond,  to  "pay  all  rents  and  profits, 
damages,  and  costs  that  may  be  adjudged 
against  him."  That  language  evidently 
means  rents  and  profits  and  damages  and 
costs  that  might  be  adjudged  against  him  In 
tbe  acticxi  then  pending  and  In  which  the 
appeal  bond  was  given.  "Damages  that  may 
be  adjudged  against  him"  could  not,  by  any 
reasonable  construction,  be  held  to  mean 
damages  that  might  accrue  but  which  were 
not  considered  and  not  adjudged  In  the  case 
then  pending. 

In  the  case  pending,  and  In  whidi  the 
bond  in  suit  was  given,  no  damages  or  rents 
had  been  assessed  in  either  the  justice  or  dr- 
cult  courts,  and  none  were  thereafter  assessed 
Id  tbe  Court  of  Appeals.  The  case  of  Bemeck- 
er  T.  Miller,  44  Mo.  126,  was  a  case  similar  to 
this,  with  one  very  important  exception.  In 
that  case  the  value  of  the  rents  had  been 
assessed  at  the  trial  In  the  Justice  court,  and 
the  Supreme  Court  there  held  that  the  bond 
covered  the  rents  that  accrued  up  to  the  time 
that  restitution  was  made.  In  the  instant 
case  tbe  damage  claimed  Is  not  the  value  of 
rents,  but  damages  of  a  special  nature  aris- 
ing out  of  tbe  fact  that  plaintifF  was  kept  out 
of  possession  by  the  appeal  and  lost  the  op- 
portunity to  sow  wheat  on  tbe  land  and  lost 
Interest  on  the  purchase,  price  of  the  land  be- 
cause be  could  not  deliver  possession  to  a 
party  to  whom  the  land  had  been  sold. 

In  Hastings  v.  Hennessey,  58  Mo.  App.  206, 
tbe  value  of  rents  was  assessed  in  the  justice 
court,  and  it  was  there  held  that  the  appeal 
bond  given  on  appeal  from  tbe  circuit  court  to 
the  Court  of  Appeals  covered  these  rents  up  to 
the  time  of  restitution.  Without  any  refer- 
ence to  these  cases,  the  Supreme  Court,  In 
Bauer  v.  Cnbanne,  105  Mo.  110,  16  S.  W.  621, 
held  that  a  bond  with  terms  similar  to  the  one 
In  this  case  did  not  cover  damages  and  rents 
assessed  In  the  justice  court,  and  there  said 
that  if  the  respondent  wished  to  have  tbese 
Items  Included  in  the  bond  he  should  have 
seen  to  it  that  the  bond  provided  for  "the 
damages,  rents,  profits,  and  costs  that  are  or 
may  be  adjudged  against  defendant,"  and 
since  such  rents  and  damages  were  not  nom- 
inated in  the  bond  they  were  not  covered  by 
It  and  could  not  be  recovered  In  an  action  on 
tbe  bond.  That  case  on  tbe  facts  was  a  much 
stronger  case  for  plaintiff  than  the  facts  in 
this  case  make  for  appellant  here.  The  case 
of  Dorrlss  v.  Carter,  67  Mo.  544,  was  a  suit 
on  an  Injunction  bond.  Tbe  injunction  was 
dissolved,  but  no  damages  assessed  at  the 
time  of  dissolution.  An  action  was  then 
brought  on  tbe  Injunction  bond,  and  it  was 


there  held.  In  effect,  that  damages,  to  be  re- 
coveraUe  on  tbe  bond,  must  have  been  assess- 
ed at  or  after  the  dissolution  of  the  injunc- 
tion and  in  the  injtmction  suit,  but  could 
not  be  ascertained  and  assessed  in  the  first 
instance  in  a  suit  on  the  injunction  bond. 

Whether  or  not  an  appeal  bond  could  be  so 
written  as  to  cover  such  Items  as  are  sought 
to  be  recovered  in  this  case  It  is  not  necessary 
for  us  to  determine,  but  we  are  Clearly  of  the 
opinion  that  the  bond  sued  on  In  this  case 
does  not  cover  them. 

The  judgment  Is  alBrmed. 

FARBINQTON  and  BBAOLBX,  JTJ.,  con- 
cur. 


STEVENS  V.  KANSAS  CITY  LIGHT  ft 
POWER  CO.  et  al.    (No.  14058.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  13.  1921.) 

Jadgment  $=»342(l)— Judoment  In  violation  of 
stipulation  may  be  set  aside  after  expiration 
of  term. 

While,  ordinarily,  a  judgment  cannot  be  set 
aside  after  expiration  of  tbe  term  at  which  it 
was  rendered,  yet,  where  a  judgment  dismissing 
an  action  pursuant  to  a  stipulation  between  tbe 
parties  assessed  costs  against  defendant,  though 
there  was  no  such  provisiOD,  it  may  be  set 
aside  after  expiration  of  the  term  at  which  it 
was  rendered,  pursuant  to  Rev.  St.  1919,  {  1552; 
the  lack  of  power  to  render  such  judgment  ap- 
pearing on  the  face  of  the  record. 

Appeal  from  Circuit  Court,  Jackson  (boun- 
ty;  Daniel  K.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  I/ulu  May  Stevens  against  tbe 
Kansas  City  Light  &  Power  Company  and 
others.  On  stipulation  for  dismissal  judg- 
ment for  costs  was  rendered  In  favor  of 
plaintiff,  and  thereafter  the  same  was  va- 
cated, judgment  for  defendants  being  en- 
tered, and  plaintiff  appeals.  Judgment  af- 
firmed. 

C.  W.  Prince,  E.  C.  Hamilton,  B.  A.  Harris, 
and  James  N.  Berry,  all  of  Kansas  City,  for 
appellant. 

John  H.  Lucas,  William  C.  Lucas,  and  Lud- 
wick  Graves,  all  of  Kansas  City,  for  respond- 
ents. 

TRIMBLE.  P.  J.  Plaintiff  brought  suit 
to  recover  damages  for  the  wrongful  death  of 
her  husband  through  the  alleged  negligence 
of  tbe  defendant.  While  it  was  pending  said 
suit  was  compromLsed,  and  tbe  parties,  on 
the  1st  of  February,  1919,  entered  into  a  stip- 
ulation reciting  that — 

"The  above-entitled  cause  is  hereby  dismissed 
by  the  plaintiff,  with  prejudice  to  the  institu- 
tion of  any  further  action  against  the  defendant 
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or  the  prcMutatioit  of  any  daim  arising  out  of 
or  from  the  natter  complained  of  in  the  petition 
filed  herein." 

On  the  2l8t  day  of  February,  1919,  It  be- 
ing h  part  of  the  January,  1919,  term  of 
court,  the  plaintiff  presented  said  stipulation 
to  the  conrt,  and  thereupon  an  entry  was 
made  wherein  the  dismissal  by  plaintiff  was 
redted,  and  it  was — 

"Further  ordered  and  adjudged  by  the  court 
that  the  same  [said  suit]  be  and  the  same  is 
hereby  dismissed,  and  that  plaintiff  have  and 
recover  of  and  from  the  defendant!  all  eoata 
herein  incurred,  and  let  eweoution  i»»ue  there- 
for." 

On  the  IBth  of  April,  1919,  it  being  a  part 
of  the  March  term  of  that  year,  defendant 
filed  a  motion  to  set  aside  said  Judgment  for 
tbe  reason  that — 

The  stipnlation  "did  not  provide  for  any  judg- 
ment of  costs  against  the  defendant  company, 
and  that  the  entry  of  judgment  in  relation  there- 
to is  erroneous  and  void,  for  the  reason  that 
the  court  was  without  authority  to  render  a 
judgment  against"  this  defendant  under  the 
terms  and  conditions  of  said  stipulation." 

Thereafter  tbe  court  sustained  said  mo- 
tion, and  the  former  judgment  was  vacated 
and  another  judgment  was  entered  in  accord- 
ance with  the  stipulation,  redtlng  that  plain- 
tlfl  filed  a  stipulation  for  a  dismissal  of  tbe 
cause,  and  of  all  claim  arising  out  of  tbe 
matter  therein,  with  prejudice  to  the  liLstltu- 
tlon  of  any  further  action,  and  that  "tbe 
said  cause  is  hereby  dismissed,  with  prej- 
adlce  to  the  institution  of  any  further  action 
or  action(8)  upon  tbe  part  of  tbe  plaintiff 
against  tbe  defendant  company." 

It  will  be  observed  that  tbe  second  Judg- 
ment is  in  effect  tbe  same  as  tbe  former,  ex- 
cept that  tbe  Judgment  as  to  costs,  /wblcb 
we  have  Italicized,  was  eliminated. 

Plaintiff  appealed  from  this  action  sns- 
tainlng  said  motion  and  vacating  the  former 
Judgment  as  to  costs.  Her  contention  is  tltat 
tbe  term  at  wblcb  said  former  judgment  was 
rendered  bad  gone  by,  and  that  therefore 
tbe  court  could  not  set  it  aside  on  motion, 
and  cites  Sowers  v.  Ingram,  74  Mo.  193,  in 
support  of  ber  contention.  The  case  is  not 
applicable  here.  In  that  case  tbe  plaintiff 
bad  brought  suit  for  $500,  but  tbe  defendant 
bad  a  set-off  and  plaintiff'  recovered  only  $1, 
and  the  statute  provided  that  where  tbe 
plaintiff  recovered  an  amount  below  tbe  Ju- 
risdiction of  the  court  tbe  costs  sbould.be 
adjudged  against  bim,  qnless  tbe  court  found 
tbat  plaintiff,  when  be  brought  tbe  suit,  bad 
reasonable  grounds  to  believe  tbat  be  was 
Justly  entitled  to  recover  an  amount  within 
tbe  Jurisdiction  of  tbe  court.  The  judgment 
rendered  gave  plaintiff  a  Judgment  for  tbe 
coats.  At  tbe  next  term  tbe  court  set  aside 
tbe  Judgment  and  rendered  another  to  tbe 
same  effect,  including  therein,  however,  tbe 


finding  that  plaintiff  bad  reasonable  grounds 
to  believe  be  was  entitled  to  recover  an 
amount  within  the  Jurisdiction  of  tbe  court 
The  first  Judgment  was  conclusive  of  the 
fact  that  the  conrt  so  found,  and  the  conrt 
at  a  subsequent  term  bad  no  power  to  in- 
quire into  or  disturb  tbe  finality  of  tbe  Judg- 
ment in  tbat  regard.  In  tbat  case  tbe  court 
tiad  power  to  render  tbe  Judgment  for  costs 
which  it  did  render,  if  it  found  a  certain 
fact,  and  as  it  rendered  such  Judgment  it  is 
presumed  tbat  such  fact  was  foimd,  and, 
indeed,  tbe  Judgment  was  condusiye  of  tbat 
matter. 

But  tbe  situation  in  tbe  case  at  bar  is 
wholly  different.  Here,  under  tbe  terms  of 
the  stipulation  wherein  plaintiff  dismissed 
the  suit,  there  was  nothing  on  which  tbe 
conrt  could  render  a  Judgment  against  de- 
fendant for  costs,  and  tbe  lack  of  power  to 
render  such  a  Judgment  appeared  upon  the 
face  of  tbe  record.  There  is  no  question  but 
that,  as  a  rule,  the  power  of  tbe  court  to 
set  aside  a  Judgment  is  limited  to  tbe  term 
at  which  It  is  rendered.  But  such  rule  is 
not  without  its  limitations  and  exceptions. 
It  can  be  done  on  motion  filed  after  tbe  term, 
but  within  three  years,  where  there  is  irreg- 
ularity or  want  of  jurisdiction  In  tbe  render- 
ing of  the  Judgment  sought  to  be  set  aside, 
and  such  is  apparent  upon  tbe  face  of  tbe 
record.  Section  1552,  R.  S.  1919 ;  Clowser  v. 
Noland,  72  Mo.  App.  217;  Reed  Bros.  v.  Nich- 
olson, 93  Mo.  App.  29;  Cross  v.  Gould,  131 
Mo.  App.  585,  110  S.  W.  672.  A  Judgment  In 
certain  instances  can  also  be  set  aside  on 
motion  In  tbe  nature  of  a  writ  of  error  coram 
nobis,  but  we  need  not  go  into  that  in  tills 
case. 

The  Judgment  is  a£9rmed. 

Tbe  other  Judges  concur. 


BOTHMANN  v.  METROPOLITAN  LIFE 
INS.  CO.    (No.  17242.) 

(St.    Louis    Court    of    Appeals.    Missouri 

May  3,  1921.    Rehearing  Denied 

June  7,  1921.) 

I.  Insurance  4ss367(l)  —  Provision  for  paid- 
up  iRsuranoe  held  uaooaditlonal. 

Where  a  life  policy,  provided  that  upon 
lapse  after  payment  of  three  full  years'  premi- 
ums the  owner,  "provided  there  be  no  indebted- 
ness hereon,"  upon  request  should  be  entitled 
either  to  the  cash  surrender  value,  to  have  the 
insurance  continued  for  the  original  amount  as 
term  insurance,  or  continued  for  a  reduced 
amount  as  paid-up  insurance,  and  that,  if  the 
owner  should  not  within  three  months  from 
default  exercise  tbe  first  two  options,  the  in- 
surance should  be  continued  for  a  reduced 
amount  of  paid-up  insurance,  and  that  "any 
indebtedness  to  the  company  under  this  pol- 
icy"   should    reduce    the    amount   of    paid-up 
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iDsurasce,  the  proviaion  for  paid-np  ingnrance 
waa  ooconditional  within  B«t.  St.  1919,  |  6164, 
so  that  the  nonforfeiture  law  (Ber.  St.  1909, 
H  6916-6M9)  did  not  api^  to  continue  the 
I)olicy  for  the  full  amount  aa  term  insurance 
on  failure  to  pay  the  aerentb  annual  pre- 
mium, where  there  had  been  no  deaignation  of 
option,  and  on  insured's  death  thereafter  re- 
covery could  be  had  only  for  the  amount  of 
paid-up  inaurance,  notwithstanding  there  was 
BufScient  reserve  to  have  purchased  term  in- 
aurance for  the  full  amount  up  to  the  time  of 
death;  for  the  provision  that  indebtedness  to 
the  company  would  reduce  the  amount  of  paid- 
up  insurance  negatived  the  idea  that  the  right 
to  paid-up  inaurance  was  conditioned  on  there 
being  no  indebtedness  against  the  policy. 

2.  iMaraiiM  «=»l46(3V—Aabigaoa8  provisloa 
should  be  ooastnieil  la  favor  of  insnred. 

Ambiguous  provisions  in  life  policies  will 
be  construed  in  favor  of  the  insured,  but,  be- 
fore the  rule  can  be  applied,  the  ambiguity 
must  be  located. 

3.  InsoranM  <=>t46(3)— Where  provisions  of 
policy  are  piain,  the  oourt  can  Indalgo  In  no 
forced   constmotlon. 

Where  the  provisiona  of  a  life  policy  are. 
plain,  the  court  can  indulge  in  no  forced  con- 
struction to  cast  a  liability  on  the  insurer 
which  it  has  not  assumed. 

4.  Costs  «=»42(3)— Tender  to  stop  running  of 
costs  must  be  deposited  In  oourt 

Though  defendant  tendered  to  plaintiff  the 
amount  which  she  was  entitled  to  recover,  yet, 
where  the  tender  was  not  kept  good  by  de- 
posit in  court  after  commencement  of  the  ac- 
tion, costs  cannot  under  Rev.  St.  1919,  f( 
1711,  1712,  be  assessed  against  plaintiff. 

5.  Interest  ^950— Tender  stops  running  of  In- 
terest. 

Where  defendant  tendered  to  plaintiff  the 
full  amount  which  she  was  entitled  to  recover, 
but  it  was  refused,  and  action  was  brought, 
such  tender  had,  under  Rev.  St.  1919,  f  1712, 
the  effect  of  preventing  the  running  of  interest. 

Appeal  from  St.  Lcnls  Olrcult  Court;  John 
W.  Calhoun,  Judge. 
"Not  to  be  officially  published." 

Action  by  Emma  Botbmann  against  the 
Metropolitan  Life  Insurance  Company.  Prom 
a  Judgment  for  plaintiff  for  an  alleged  in- 
sufficient amount,  she  appeals.  Reversed  and 
remanded,   with  directions. 

James  J.  O'Doiioboe,  of  St  Louis,  for  ap- 
pellant. 

Fordyce,  Holliday  &  White,  of  St  Louis, 
for  respondent. 

BIGGS,  0.  This  action  upon  a  Ufe  insur- 
ance policy  by  the  beneficiary,  Emma  Botb- 
mann, formerly  wife,  but  now  widow,  of  the 
insnred  William  Bothmann,  resulted  in  a 
Judgment  in  favor  of  plaintiff  for  an  alleged 
insufficient  amount  from  wblcb  she  prose- 
cutes an  appeal. 

We  deduce  from  the  record  the  following 
facts,  which  are  not  disputed : 


Defendant  a  >lf e  insurance  compaor  q 
iced  under  the  laws  of  tbe  state  d  I 
Tork,  and  doing  business  in  Missoon.  'jt 
to  WUIiam  Bothmann  oa  tbe  30tb  L} 
July,  -1912,  a  policy  of  Insurance  In  tt 
ot  91.000,  in  consideration  of  the  pa.v:>i 
an  annual  premium  of  $15.19  due  oa  tb^l 
day  of  July  in  each  year.  Six  ancn. 
miums  were  paid  on  tbe  policy,  tbe  '.n 
the  30tb  day  of  July,  1917.  Tbe  pna 
due  (m  July  30, 1918,  vras  not  paid,  dc:  i 
any  premiums  thereafter  paid  on  tbe  j4 
Emma  Botlunaou,  plaintiff,  was  the  wj 
tbe  insured  and  the  beneficiary  of  the  14 
William  Bothmann  the  insured,  died 
about  December  3,  1918. 

On  July  30,  1918,  tbe  date  of  the  d^n 
tbe  policy  bad  acquired  a  reserve  or  i 
value  under  the  Combined  Experience  7J 
of  Mortality  at  4  per  cent  per  annum  of  ,<( 
00.  In  addition  said  policy  was  entitkc 
a  dividend  of  ^.97,  wblcb  dividend  bad  ii 
serve  value  of  87  cents,  wbidi  gare  to  tbr;i 
ley  a  total  reserve  or  net  value  of  W3.4T.  j 
tliree-fourths  of  said  reserve  amount^ !'  1 
sum  of  932.60,  which  latter  sum  used  is 
net  single  premium  for  temporary  insirJ 
under  the  nonforfeiture  laws  of  IC»i 
would  purchase  temporary  extendei]  jn 
ance  for  the  full  amount  plus  divideii:  :'■ 
dltions,  for  4  years  and  164  days  fms : ' 
date  of  tbe  lapse,  or,  if  applied  to  tb?  r 
chase  of  paid-up  Insurance  accordia?  M  '-• 
Combined  Experience  Table  of  Monsir 
with  4  per  cent,  interest  would  secure  i:'--' 
up  value  of  $112.86.  Tbe  values  gniRS"-. 
by  the  policy  are  founded  on  the  A:siit 
Experience  Table  of  Mortality  at  Pj  ?«■ 
cent.  Interest  which  gives  a  greater  nss^ 
or  net  value  than  calculated  under  tie  ys- 
forfeiture  statutes,  wUdi  nses  tberttft-: 
per  cent,  per  annum. 

At  the  date  of  the  lapse,  July  30,  m>.t-: 
policy  under  Its  terms  bad  a  casli  n\a  '■ 
935,  and  was  then  entitled  to  a  diridnit 
92.97,  making  a  total  value  of  937,^,  rt- 
applied  to  the  purchase  of  paid-up  insnri:* 
according  to  the  tables  at  3%  per  cent  i 
terest,  secured  a  paid-up  value  of  flC^' 
which  was  also  greater  than  the  paid-op  - 
surance  provided  for  by  the  ntrnforffcr^ 
statutes. 

It  was  furtber  conceded  that  thepfc 
was  never  surrendered  to  tbe  defeadu((^ 
its  home  office  within  (bree  months  tnic  K 
30,  1918,  for  cash  surrender  valne  fn ' 
dorsement  for  term  insurance  or  pald-5?  *■ 
surance,  as  provided  under  tbe  head  of  ***■ 
tlons  on  Surrender  or  Lapse"  In  said  p*? 
And  it  was  admitted  upon  tbe  deatb  at  ^ 
Ham  Bothmann  the  defendant  tendeRd!" 
plaintiff  the  sura  of  9112.97,  whidi  t«nfc" 
was  refused. 

No  question  arises  over  the  due  Dotl«  ■■' 
plaintiff's  claim  or  over  the  queetiia  (^ 
proofs  of  death. 


<t=3For  other  c" 
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It  appeared  tbat  prior  to  the  Instltntlon  of 
the  stilt  plaintiff  had  demanded  of  defendant 
payment  of  tlie  full  sum  of  the  policy  Oess 
forborne  premiqm  and  Interest  thereon),  and 
defendant  disclaimed  liability  under  said  pol- 
icy beyond  the  sum  of  $112.97,  the  sum  ten- 
dered. 

The  only  question  Involved  in  the  case  Is 
stated  by  the  plaintiff's  counsel  thus:  Does 
the  policy  contain  a  provision  "for  the  un- 
conditional commutation  of  the  policy  for 
nonforfeitable  paid-up  insurance"  within  the 
meaning  of  section  6949,  R.  S.  1909,  now  sec- 
tion 6164,  R.  S.  Mo.  1919?  Or,  as  stated  by 
defendant's  counsel:  There  is  but  one  ques- 
tion in  the  case,  namely:  Is  the  plaintiff  en- 
titled to  have  the  nonforfeiture  law  of  Mis- 
souri, being  sections  6846-6649,  R.  S.  Mo. 
1909,  applied  to  this  policy  and  to  have  the 
same  declared  carried  In  extended  insurance 
beyond  the  date  of  the  death  of  the  insured, 
or  does  the  policy  contain  such  a  provision 
for  unconditional  commutation  for  nonforfeit- 
able paid-up  Insurance  that  It  is  removed 
from  the  operation  of  the  nonforfeiture  law 
and  the  liability  of  the  company  limited  un- 
der the  policy  to  the  payment  of  said  paid-up 
insurance? 

[1]  As  heretofore  shown,  it  was  admitted 
that,  if  the  nonforfeiture  statutes  apply  to 
the  policy,  there  was  sufflcient  reserve  value 
to  carry  the  same  in  extended  Insurance  be- 
yond the  date  of  the  death  of  William  Both- 
mann.  And  It  was  further  admitted  that  the 
value  of  the  paid-up  Insurance  offered  by  the 
company  under  the  policy  is  greater  than  tbat 
provided  for  in  the  nonforfeiture  law. 

Section  C949,  R.  S,  1909,  now  section  6154, 
B.  8.  1919,  provides  tbat  the  preceding  sec- 
tions (nonforfeiture  statutes)  shall  not  be 
applicable  in  the  event  the  policy  shall  contain 
a  provision  for  an  unconditional  surrender 
value  at  least  equal  to  the  net  single  premi- 
um, for  the  temporary  insurance  provided  for 
in  said  sections,  or  for  the  unconditional  com- 
mutation of  the  policy  for  nonforfeitable 
paid-up  insurance,  etc. 

The  question  presented  involves  a  construo 
tion  of  the  policy  in  suit,  the  material  parts 
of  which  are  these : 

"Option*  on  Biurender  or  Lap««.— Upon  fail- 
ure to  pay  any  premium  or  any  part  thereof 
when  due,  this  policy,  except  as  otherwise  pro- 
vided herein,  shall  immediately  lapse;  If  how- 
ever, the  lapse  occur  after  three  full  years' 
premiums  shall  have  been  paid,  the  owner 
hereof,  provided  there  be  no  indebtedne$»  here- 
on, shall,  «pon  written  request  filed  with  the 
company  at'  its  home  office,  together  with  the 
presentation  of  this  policy  for  legal  surreDder 
or  for  indorsement  within  three  months  from 
the  due  date  of  premium  in  default,  be  enti- 
tled to  one  of  the  following  options  (italics 
ours): 

"First.    A  cash  surrender  value,  etc.    •    •    ♦ 

'"Second.  To  have  the  insurance  continned  in 
force  for  its  original  amount  as  term  insurance 
from  due  date  of  premium  in  default.  ' 

"Third.    To  have  the  insurance,  continusd  (or 
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a  reduced  amount  of  nonparticipating  paid-up 
endowment  insurance,  •  •  •  whieh  paid-up 
insurance  shall  hnve  an  increasing  cash  sur- 
render value  equal  to  the  full  reserve  at  the 
date  of  the  surrender,  or  a  loan  value  up  to  the 
limit  of  the  cash  surrender  value,  ete.    •    •    •  •• 

Immediately  following  the  foregoing  provi- 
sions is  this  paragraph: 

"//  the  owner  shall  not,  within  three  rnonthn 
from  due  date  of  premium  in  default,  surrender 
this  policy  to  the  company  at  its  hom^  c/fioe 
for  a  cash  surrender  value  or  for  indorsement 
for  term  insurance,  or  for  paid-up  insurance 
as  provided  in  the  above  optiona,  the  insuranoe 
shall  be  continued  for  a  reduced  amount  of 
paid-up  insurance  as  provided  in  the  third  op- 
tion."    (Italics  ours.) 

Then  follows  a  provision  that  the  values  of 
the  options  shall  be  the  entire  reserve  accord- 
ing to  the  American  Gxx)erlence  Mdrtality 
Table  with  interest  at  8%  per  cent. 

Then  follows  a  provision  that: 

"Any  indebtedness  to  the  company  under  this 
policy  will  be  deducted  from  the  cash  value; 
and  such  Indebtedness  will  also  reduce  the 
amount  of  paid-up  insurance  or  the  amount  con- 
tinued as  term  insurance  and  any  pure  endow- 
ment payable  at  the  end  of  the  endowment 
term,  in  such  proportion  as  the  indebtedness 
bears  to  the  cash  value  at  due  date  of  premium 
in  default." 

If  William  Bothmann,  the  Insured,  at  the 
time  he  defaulted  in  the  payment  of  his  pre- 
mium on  the  30th  day  of  .Tuly,  1919,  was  in- 
vested under  the  terms  of  the  policy  with  an 
unconditional  right  to  have  a  paid-up  policy, 
the  net  value  of  which  was  equal  to  that  pro- 
vided by  the  nonforfeiture  statutes,  then  the 
judgment  of  the  lower  court  was  correct  in 
holding  that  his  beneficiary  was  only  entitled 
to  recover  the  sum  of  $112;97,  the  amount 
tendered  her  as  paid-up  Insurance  under  the 
policy,  and  which  it  is  conceded  was  greater 
than  the  amount  provided  for  in  the  statutes. 
If  the  terms  of  such  policy  did  not  give  to  the 
assured  at  the  time  of  default  the  right  un- 
condltlMially  to  have  such  paid-up  insurance, 
then  the  Judgment  below  is  erroneous,  and 
the  nonforfeiture  statutes  apply  to  the  policy, 
and  in  that  event  it  Is  conceded  plaintiff  is 
entitled  to  recover  the  full  amount  of  the 
policy  under  said  statutes  less  the  forborhe 
premium  with  interest  thereon, . 

The  first  paragraph  under  the  beading  "Op- 
tions on  Surrender  or  Lapse,"  standing  alone, 
would  indicate  that  before  the  insured  could 
have  the  benefit  of  any  of  the  options  it  must 
appear  that  there  was  no  Indebtedness  to  the 
company;  that  Insured  should  file  written  re- 
quest with  the  company  within  three  months 
after  default  before  being  entitled  to  one  of 
the  options  and  should  also  present  the  pol- 
icy. And,  if  this  were  all,  the  insured's 
rights  to  x>aldrup  insurance  on  default  would 
be  conditional.  Whittaker  v.  Ins.  Co.,  133 
Mo.  App.  664,  loc.  cit.  670,  114  S.  W.  53;  Pa- 
schedag  t.  In&  Co.,  155  Uo.  App.  iSd,  loc 
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dt  196,  134  S.  W.  102;   McLeod  ▼.  Ina.  Co^ 
190  Mo.  App.  653,  176  S.  W.  234. 

However,  it  is  elemental  that  the  contract 
must  be  constmed  as  a  whole,  and  not  by 
considering  one  provision  alone.  Immediate- 
ly following  the  provision  for  the  options  ap- 
pears the  f oUowlsjT  stipnlatian : 

"If  the  owner  shall  not,  within  three  months 
from  due  date  of  premium  in  default,  surrender 
this  policy  to  the  company  at  its  home  office 
for  a  cash  surrender  value  or  for  indorsement 
for  term  insurance  or  for  paid-up  insurance,  as 
provided  in  the  above  options,  the  inruranoe 
shall  be  ooniinued  for  a  reduced  amount  of  paid- 
up  inmrance  a*  jirovidei  in  the  third  option." 
(Italics  ours.) 

By  the  use  of  the  word  "iP*  plalntUTs 
counsel  would  construe  this  provision  to 
mean  that  the  Insured  could  have  the  benefit 
of  paid-up  insurance  only  in  the  event  he 
within  three  months  from  default  surren- 
dered his  policy  to  the  company  for  indorse- 
ment for  term  Insurance  or  paid-up  insur- 
ance, etc.  If  such  was  a  fair  construction, 
the  right  of  insured  would  be  clearly  condi- 
tional. The  paragraph  tn  our  Judgment 
clearly  means  that,  unless  the  owner  shall 
within  three  months  exercise  his  right  to 
have  the  benefit  of  one  of  the  options  provid- 
ed, be  shall  continue  to  have  the  third  which 
is  paid-up  insurance.  Under  such  a  stipulation 
insured's  right  to  paid-up  Insurance  Is  not 
conditional  because  he  has  it  in  any  event 
from  the  time  of  default  in  premium  pay- 
ment. He  may  reject  that  right  and  choose 
another  by  taking  certain  steps.  If  he  falls 
within  the  time,  his  right  to  paid-up  insur- 
ance continues,  and  that  right  Is,  we  think, 
without  any  condition. 

Suppose  the  reserve  on  the  policy  was  in- 
safflcient  to  carry  the  policy  In  extended  in- 
surance for  the  full  amount  until  the  own- 
er's death,  and  suppose  at  the  time  of  the  de- 
fault in  the  premium  payment  there  was  a 
loan  on  the  policy  in  an  amount  not  equal  to 
the  reserve,  and  plaintiff  had  sued,  datmlng 
the  right  to  recover  paid-up  Insurance  im- 
der  the  third  option ;  we  would  construe  the 
policy,  as  this  court  did  the  policy  In  Stark 
V.  Ins.  Co.,  176  Mo.  App.  B74,  159  8.  W.  758, 
to  mean  that  the  Insured  was  In  any  event 
entitled  to  such  paid-up  Insurance  as  the 
reserve  less  the  amount  of  the  loan  would 
purchase  under  the  terms  of  the  policy. 

The  specific  provision  that  any  Indebted- 
ness to  the  company  under  the  policy  will  be 
deducted  from  the  cash  value;  and  such  in- 
debtedness will  also  reduce  the  amount  of 
paid-up  insurance  or  the  amount  continued  as 
term  Insurance,  and  any  pure  endowment 
payable  at  the  end  of  the  endowment 
term,  etc.,  clearly  negatives  the  idea  that  the 
right  to  paid-up  Insurance  was  conditioned 
on  there  being  no  Indebtedness  against  the 
policy. 

As  was  stated  by  this  court  in  the  Stark 


Case,  supra,  in  construing  a  provlsloii  some- 
what similar: 

"To  adopt  the  construction  contended  for  by 
appellant  [Insurance  Company]  would  mean 
that,  although  many  premiums  have  been  paid 
on  such  a  policy,  nevertheiees,  in  case  of  de- 
fault, no  right  to  paid-up  insurance  exists  If 
the  insured  ia  indebted  to  the  company  in  any 
amount,  however  small.  Had  it  been  the  in- 
surer's intention  to  thus  forfeit  ail  right  to 
paid-up  insurance  it  would  have  been  easy  In- 
deed to  employ  language  to  clearly  and  une- 
quivocally express  that  intention.  It  is  not  so 
expressed  in  the  contract  before  us,  and  an 
insurer  will  seek  in  vain  to  have  the  courts 
apply  to  sudi  a  contract  as  this,  a  construction 
that  would  lead  to  such  al»ntd  consequences." 

Plaintiff's  counsel  dte  a  number  of  Mis- 
souri authorities,  but  we  do  not  think  they 
are  controlling  here.  For  Instance  In  the 
case  of  Cravens  v.  Ins.  Co.,  148  Mo.  683,  60 
S.  W.  519,  53  h.  R.  A.  305,  71  Am.  St.  Rep. 
628,  it  was  held  that  the  policy  provisions 
for  paid-up  Insurance  after  the  lapse  for 
nonpayment  of  premiums  were  conditional, 
as  the  policy  required  the  owner  to  surrend- 
er it  and  demand  paid-up  insurance  within 
six  months  front  the  date  of  lapse.  Unless 
such  surrender  was  made  the  owner  would 
fail  to  obtain  paid-up  Insurance. 

tiikewlse  in  the  case  of  Smith  v.  Ins.  Co., 
173  Mo.  329,  72  S.  W.  935,  the  provlslMi  was 
declared  to  be  conditional,  in  that  a  certain 
value  was  payable  only  on  condition  thit  it 
be  applied  for  within  three  months  from  the 
default  in  the  payment  of  premium. 

And  in  McLeod  v.  Ins.  Co.,  100  Mo.  App. 
663,  176  S.  W.  234,  relied  on  by  plaintiff,  the 
policy  provided  that  after  defonit  the  owner 
could  not  have  the  benefit  of  the  surrender 
value  at  once,  but  only  at  the  subsequent  an- 
niversary of  the  issue  of  the  policy.  There- 
fore it  was  held  that  this  provision  made  it  a 
conditional  right  to  have  such  surrender  val- 
ue in  that  Its  payment  was  postponed  untQ  a 
subsequent  anniversary  of  the  issue  of  the 
IK)llcy.  In  that  case  the  policy  further  pro- 
vided tliat  the  owner  would  only  be  entitled 
to  the  benefits  provided  he  made  surrender  of 
his  policy  within  three  months. 

Also  the  policy  In  the  case  of  Paschedag  t. 
Ins.  Co.,  156  Mo.  App.  186,  134  S.  W.  102,  dif- 
fered from  the  policy  in  the  present  case,  in 
that  In  the  Paschedag  Case  the  policy  re- 
quired surrender  and  release  of  the  policy 
within  six  months  from  the  date  of  default 
as  a  condition  precedent  to  obtaining  a  paid- 
up  policy. 

And  the  case  of  Whittaker  v.  Ina  Co.,  133 
Mo.  App.  664,  114  S.  W.  63,  referred  to  by 
plaintiff's  counsel,  is  distinguishable  from 
this  case  in  that  the  pcdlcy  in  the  Whittaker 
Case  providing  for  automatic  paid-up  insur- 
ance stipulated  that  such  right  would  not  ac- 
crue to  the  owner  in  the  event  there  was  an 
unpaid  loan  on  the  policy  thus  rendering  the 
right  conditional.  The  policy  In  the  Whit- 
taker Case  did  not  contain  a  provision  like 
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the  policy  In  the  instant  case  wblcb  gives  to ,  but  without  Interest,  Inasmnch  as  it  la  ad- 


the  owner  the  right  to  have  pald-np  insur- 
ance in  any  event,  and  wtilch  also  provides 
for  any  Indebtedness  to  the  company  to  be 
deducted  from  the  amount  due  under  the 
policy. 

We  bave  been  dted  to  no  case  and  have 
found  none  where  provisions  like  those  In 
the  present  policy  bave  been  construed,  but 
the  following  cases  may  be  referred  to  as 
throwing  some  light  on  the  construction  givoi 
to  the  policy  herein ;  Stark  v.  Insurance  Co., 
supra;  Price  v.  Ins.  Co.,  48  Mo.  App.  281; 
Fable  T.  Ins.  Ck>.,  166  Mo.  App.  16, 134  S.  W. 
60. 

[2, 3]  We  recognize  the  rule  of  deddon 
well  established  that  ambiguous  provisions  in 
policies  of  Insurance  will  be  construed  in  fa- 
vor of  the  insured.  Before  that  rule  can  be 
applied  the  ambiguity  must  be  located,  and 
that  we  bave  been  unable  to  do  in  the  Instant 
case.  Another  rule  Is  equally  well  estab- 
Ilsbed  that,  where  the  provisions  of  the  pol- 
icy are  plain,  the  court  can  Indulge  In  no 
forced  construction  of  the  contract  to  cast  a 
liability  upon  the  company  which  it  has  not 
assumed. 

The  provisions  of  the  policy  admit  4rf  but 
one  meaning,  namely,  that  upon  the  deftiult 
in  the  payment  of  the  premium  the  policy  by 
its  terms  automatically  gives  to  the  assured 
an  unconditional  right  to  paid-up  insurance. 
In  view  of  the  foregoing  and  of  the  fact  that 
it  is  stipulated  that  the  paid-up  insurance 
provided  for  in  the  policy  is  equal  to  that  pro- 
vided by  the  nonforfeiture  statute,  it  follows 
that  the  terms  of  the  policy  met  the  require- 
ments of  section  6949,  K.  S.  1909  (section 
6154,  B.  S.  1919),  in  that  the  policy  contains 
a  provision  "for  the  unconditional  commuta- 
tion of  the  policy  for  nonforfeitable  paid-up 
insurance,"  and  therefore  section  6946  (sec- 
tion C151,  R.  S.  1919),  the  nonforfeiture  law, 
is  Inapplicable. 

[4]  The  action  of  the  court  in  giving  a 
Judgment  for  plaintiff  for  the  gnaranteed  val- 
ue stipulated  in  the  policy  was  correct,  but  the 
court  was  unauthorized  to  assess  the  costs 
of  the  case  against  the  plaintiff  in  view  of  the 
fact  that  the  defendant  company  failed  to  de- 
posit in  court  for  the  benefit  of  plaintiff  the 
amount  it  admitted  due  on  the  policy.  While 
it  is  stipulated  that  a  tender  of  the  amount 
was  made  to  the  plaintiff  before  suit,  such 
tender  in  order  to  stop  the  running  of  costs 
must  be  kept  good  by  a  deposit  in  court; 
otherwise  the  court  is  not  Justified  in  assess- 
ing the  costs  against  the  plaintiff.  Sections 
1711,  1712,  B.  S.  1919;  Wolff  v.  Ins.  Co.,  223 
S.  W.  810  (St.  Louis  Court  of  Appeals) ;  Lan- 
dls  V.  Saxton,  89  Mo.  375,  1  S.  W.  359. 

[6]  For  the  error  noted  in  assessing  the 
costs  against  the  plaintiff,  the  Judgment  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  Judgment  In  favor  of 
plaintiff  for  the  sum  of  $112.97  and  costs, 


mitted  that  the  defendant  tendered  the  above 
amount  to  the  plaintiff  upon  the  death  of 
William  Bothmann,  which  tender  had  the 
effect  of  preventing  the  running  of  Interest. 
Section  1712,  B.  S.  1919. 

PEB  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  judgment  of  the  circuit  court  is  ac- 
cordingly reversed,  and  the  cause  remanded, 
with  directions  as  recommended  by  the  Com- 
missioner. 

AliLEN,  P.  J.,  and  BECKER,  J.,  concur. 
DAUES,  J.,  not  sltUng. 


JOHNSTON    V.    BROWN    BROS.    IRON 
METAL  CO.     (No.  14065.) 


(Ejmsas 


City   Court  of  Appeals. 
June  18,  1921.) 


Missouri. 


1.  Replsvla  «=370— Bardeii  oa  plaintiff  to  show 
he  was  eatitled  to  possession. 

The  burden  is  on  plaintiff  in  a  replevin 
action  to  show  that  at  the  time  the  action 
was  instituted  he  was  entitled  to  possession 
of  the  property,  the  burden  not  being  on  de- 
fendant to  show  title,  as  plaintiff  must  recover 
on  the  strength  of  his  own  title. 

2.  Chattel  mortgaflos  «=>I52— Purtchaser  of 
automobile  from  ona  without  title  oould  not 
assert    invalfdity   of   mortgage. 

A  purchaser  of  an  automobile  from  a  third 
party  who  had  no  title  to  convey  acquired  no 
interest  under  which  it  could  assert  the  in- 
validity of  a  chattel  mortgage  thereon  merely 
because  such  mortgage  was  unrecorded. 

3.  Property  (S=>9— Possession  of  peraoaalfy 
prima  fade  proof  of  ownership. 

Possession  of  personal  property  is  prima 
facie  proof  of  ownership  and  presumptive  evi- 
dence that  the  possession  is  rightful. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Allen  B.  Southern,  Judge. 

Adion  by  Joseph  N.  Johnston  against  the 
Brown  Broe.  Iron  &  Metal  Company,  a  corpo- 
ration. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Achtenberg  &  Ro8enI)erg,  of  Kansas  City, 
for  api)ellant. 

T.  A.  Witten,  of  Kansas  City,  for  respond- 
ent 

TRIMBLE,  P.  J.  This  was  an  action,  orig- 
inating in  the  Justice  court,  to  replevin  an 
automobile.  Upon  a  Judgment  being  ren- 
dered for  plaintiff  assessing  the  value  of  the 
automobile  at  $300,  the  defendant  appealed  to 
the  circuit  court,  where  a  jury  was  waived. 
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and  the  case  was  tried  by  the  court.  Tndg- 
ment  was  rendered  for  plaintiff  that  he  -was 
entitled  to  the  poesesslon  of  the  automobile, 
assessing  the  value  thereof  at  $250,  and  that 
defendant  return  the  automobile  to  plaintiff 
or  pay  him  the  assessed  value  thereof,  at  the 
latter's  election.  No  declarations  of  law  or 
findings  of  fact  were  asked  or  j^ven.    ' 

It  appears  that  plaintiff  sold  the  automo- 
bile to  one  Leslie  B.  Walters  on  the  22d  day 
of  May,  1919,  and  he  gave  a  chattel  mortgage 
ther^n  to  plaintiff  for  the  purchase  price. 
The  defendant  Is  a  dealer  in  Junk,  and  on 
May  26,  1919,  four  days  after  plaintiff's  chat- 
tel mortgage  was  given,  defendant  got  pos- 
session of  the  car.  Tlie  evidence  Is  not  as 
full  and  clear  as  it  might  be  as  to  the  cir- 
cumstances under  which  defendant  got  it. 
All  that  It  shows  Is  that  the  car  was  "out  on 
the  Paseo,"  but  "not  In  a  running  condition; 
it  had  to  be  towed  in"  to  defendant's  yard  or 
place  of  business ;  and  that  late  in  the  after- 
noon of  May  26,  1919,  one  Boy  Walters,  In 
the  office  of  defendant,  made  a  bill  of  sale 
for  the  car  to  def«idant,  and  received  a 
check  for  $42.50. 

The  next  morning  plaintiff,  having  heard 
of  the  transaction,  went  to  defendant's  of- 
fice, notified  them  that  he  held  a  chattel 
mortgage  on  the  car,  and  demanded  It,  but 
was  refused  jwssession.  Defendant  bought 
the  car  for  junk,  which  means  that  they 
would  wreck  it  or  take  it  apart  and  sell  the 
material  for  junk.  Defendant's  evldraice  was 
not  very  definite  as  to  the  condition  the  car 
was  In,  save  that  it  was  not  in  a  running 
condition,  that  for  junk  purposes  It  was 
worth  around  $50,  and  that  after  wrecking 
It  and  converting  It  into  junk  It  would  be 
worth  around  $70.  PlaintlfTs  evidence  Is 
that  when  It  was  seized  under  the  replevin 
writ  the  car  looked  an  right  and  would  ran 
well,  except  that  the  pin  in  the  cranking 
shaft  where  the  crank  would  be  put  on  would 
slip  out,  and  then  the  motor  could  not  be 
made  to  turn  over;  that  as  an  automobile  It 
was  worth  In  the  neighborhood  of  $300  and 
at  least  $250. 

Immediately  upon  being  notified  by  plain- 
tiff of  his  chattel  mortgage,  defendant  noti- 
fied the  bank  to  stop  payment  on  the  check 
and  when  It  reached  the  bank  In  regular 
course  of  business,  the  bank  refused  pay- 
ment, writing  across  the  face  of  the  check 
"payment  refused."  Defendant  also  endeav- 
ored to  find  the  man,  Roy  Walters,  to  whom 
they  had  given  the  check,  but  was  unable  to 
find  him  as  he  had  left  town.  Defendant  did 
not  know  him,  had  never  seen  him  before, 
and  made  no  investigation  as  to  his  title  to 
the  car  when  they  took  the  bill  of  sale  and 
gave  him  the  check,  though  they  said  their 
custom  was  to  do  so  where  the  car  was  In 
too  good  a  condition  to  be  junked. 

On  May  29,  1919,  plaintiff  brought  this  re- 
plevin action  and  seized  the  car,  but  defend- 


ant gave  a-  redelivery  bond  end  kept  it  After 
the  service  of  the  writ  upon  defendant,  it 
notified  the  bank  that  It  could  pay  the  check, 
the  defendant's  reason  for  doing  so  being 
that  the  correspondent  bank  to  whom  Roy 
Walters  had  presented  the  check  had  paid  the 
cash  on'  It  at  the  time  or  before  the  drawee 
bank  was  notified. 

The  plaintiff  had  not  yet  recorded  his  chat- 
tel mortgage  when  the  defendant  obtained 
possession  of  the  automobile.  And  defend- 
ant's contention  is  that,  under  section  2256^ 
B.  S.  1919,  which  provides  that  an  unrecord- 
ed chattel  mortgage  shall  not  "be  valid 
against  any  other  person  than  the  parties 
thereto"  unless  possession  be  delivered  to  the 
mortgagee,  the  plaintiff  has  no  Interest  in  or 
title  to  the  property  sufficient  to  give  him  a 
right  to  possession.  The  trouble  with  this 
contention  is  that,  under  the  record  in  this 
case,  and  the  inferences  to  be  drawn  from 
the  evidence,  the  defendant  did  not  purchase 
the  car  from  any  one  having  any  interest  in 
or  title  to  the  car.  As  said  In  Elliott  v. 
Washington,  137  Mo.  Am).  626,  529,  119  S. 
W.  42,  43: 

"The  statute,  thoagh  broad  In  its  language, 
does  not  deprive  a  mortgagee  of  personal 
property  who  has  failed  to  record  his  mort- 
gAge  or  take  possession  of  the  property  of 
every  right  under  his  instmment,  no  matter 
what  the  circumstances  are  or  who  is  assert- 
ing a  hostile  claim.  This  defendant  bought 
from  Mrs.  Delaney,  who  had  no  title"  of  her 
own  to  sell,  and  no  power  to  sell  her  hnsband's. 
Defendant  as  the  purchaser  of  such  a  title, 
or  rather  of  no  title,  is  in  no  better  position 
to  attack  the  mortgage  because  it  was  not 
recorded,  or  possession  of  the  property  given 
to  the  mortgagee,  than  Delaney  himself  would 
be  in." 

In  Landls  ▼.  McDonald,  88  Mo.  App.  835, 
339,  it  is  said: 

"Broad  as  this  statutory  phrase,  'any  other 
person,'  is,  it  does  not  apply  to  strangers; 
and  one  claiming  the  mortgage  to  be  void  must 
have  some  right  to,  or  claim  upon,  the  mort- 
gaged property." 

[1,2]  It  is  true,  in  a  replevin  action,  the 
burden  is  on  plaintiff  to  show  that  at  the  time 
the  action  was  Instituted  be  was  entitled  to 
the  possession  of  the  property,  and  the  bur- 
den is  not  on -the  defendant  to  show  title. 
Plaintiff  must  recover  on  the  strength  of  his 
own  title.  Leete  v.  State  Bank  of  St  Louis, 
141  Mo.  684,  42  S.  W.  927.  But  In  this  case, 
unless  the  mortgage  was  invalid  as  to  de- 
fendant because  unrecorded,  plaintiff  had  a 
right  to  the  possession  of  the  automobile  to 
prevent  the  destruction  of  his  security  which 
would  have  been  accomplished  by  its  being 
junked.  Defendant  obtained  no  right  or  in- 
terest in  the  car,  yet  it  asserted  an  ownership 
over  it,  refused  to  deliver  possession  thereof, 
and  was  on  the  point  of  junking  it,  and  was 
thereby  guilty  of  a  conversion.    11  0.  J.  592, 
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Tbe  evidence  In  tb»  case  Is  sufficient  to  sup- 
port the  reasonable  Inference  that  Boy  Wal- 
ters had  no  title  to  convey  to  defendant,  and, 
as  the  latter  acquired  no  interest  therein,  it 
was  not  in  a  position  to  assert  the  invalidity 
of  the  chattel  mortgage  merely  because  It 
was  not  recorded. 

[3]  It  is  also  trae  that  the  possession  of 
personal  property  is  prima  facie  proof  of 
ownership  and  presumptive  evidence  that 
possession  Is  rightful,  but  there  is  no  evidence 
that  Roy  Walters  ever  had  possession  of 
said  car;  and,  as  heretofore  stated,  the  in- 
ferences arising  from  the  evidence  disclosed 
In  the  re<'ord  support  the  condirelon.  evident- 
ly reached  by  the  trial  court, :  that,  if  he 
ever  had  possession  of  the  car,  it  was  wrongs 
ful  and  without  basis  of  ownership  or  title, 
and  that  defbndant  had  nothing  but  the  bare 
X)osses^on  of  a  car  which  was  worth  from 
$250  to  1300,  for  which  they  gave  a  total 
stranger  $42.50  to  give  a  Wll  of  sale. 

The  judgment  Is  affirmed. 

All  concur. 


SPENCER    V.    BUSH.      (No.    14012.) 

(Kansas    City    Court   of   Appeals.     Miaaoari. 

May  28,  IQSil.     Bebearing  Denied 

June  13,  1921.) 

I.  CoatraotB   <Ss>322  (3)— Evidence   held   •uffl- 

clent  to  show  contract  compiled  with. 

In  an  action  for  breach  of  a  contract  to 

accept  and  pay  for  quarry  waste,  evidence  held 

sufficient  to  sbow  that  the  plaintiff  did  "make 


Cleary  &  Bamett,  of  Kansas  City,  for  re- 
spondent. 

BLAND,  J.  This  is  an  action  for  damages 
for  breach  of  contract.  Plaintiff  recovered  a 
verdict  and  Judgment  In  tbe  sum  of  $600.90^ 
and  defendant  has  appealed. 

The  facts  show  that  between  November  20 
and  December  4, 1916,  plaintifr  and  defendant 
entered  Into  a  contract  wherein  plaintiff  was 
to  furnish  defendant  5,000  cubic  yards  of 
quarry  waste,  consisting  of  waste  spalls  and 
clay,  at  20  cents  per  cubic  yard,  f.  o.  b.  de- 
fendant's cars  at  plalntiCTs  quarry  near  Inde- 
pendence, Mo.  Plaintiff  was  to  "make  every 
effort  to  deliver  to  xm  (defendant)  material 
containing  as  large  a  iiercentage  of  stone  as 
may  be  possible."  PlalntlfT  was  to  deliver 
between  600  and  BOO  cvblo  yards  of  material 
per  day.  Defendant  was  securing  the  mate- 
rial to  make  a  leree  on  the  Kaw  river  at  the 
James  Street  Bridge  in  Kansas  City,  Kan. 
Thirty-two  cars  of  varyfng  sizes  were  loaded 
at  plalntifl's  quarry  on  December  0,  11,  13, 
and  16,  1916.  These  cars  contained  1,266 
cubic  yards  of  material,  for  which  defendant 
paid  plaintifr,  at  the  contract  price,  $253.20. 
Defendant  contended  that  the  material  which 
plaintiff  was  shipping  was  not  of  the  quali- 
ty to  be  furnished  under  the  contract,  claim- 
ing that  it  was  mostly  clay  and  that,  it  con- 
tained practically  no  stone,  and  that  it  was 
therefore  npt  suitable  for  defendant's  needs. 
Defendant  refused  to  take  any  more  of  the 
material  and  had  bis  engineer  on  December 
13,  1916,  notify  plaintiff  to  that  effect  How- 
ever, 5  cars  were  sent  on  December  16th  by 


every  effort  to  deliver  material  containing  aa    the  defendant  for  loading.     These  cars  are 


large  a  percentage  of  stone  as  may  be  pos- 
sible," as  provided  by  tbe  contract. 

2.  Damages  4=> 1 24 (I)— Damages  for  failure 
to  accept  delivery  of  balance  of  materials 
oootraeted  for  stated. 
Where  a  railroad  company,  in  violation  of 
a  contract  for  the  delivery  to  it  on  its  cars  at 
plaintiff's  quarry  of  a  quantity  of  quarry 
waste,  after  receiving  and  paying  for  a  part, 
refused  to  accept  the  rest,  and  the  evidence 
showed  that  plaintiff's  expense  in  attempting 
to  carry  out  his  part  of  the  contract  was  as 
great  aa  if  defendant  had  furnished  the  cars 
on  which  to  load  the  undelivered  materials 
within  the  time  specified,  he  could  recover  the 
contract  price  of  the  amount  undelivered  with 
interest. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; B.  F.  Deatherage,  Special  Judge. 
"Not  to  be  officially  published." 

Action  by  W.  M.  Spencer  against  B.  F. 
Bash,  receiver  of  tbe  Missouri  Pacific  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

BMW.  J.  White,  of  St  Louis,  and  Thos. 
Hackney  and  L.  A.  Welch,  both  of  Kansas 
City,  for  appellant. 


Included  in  the  32  cars  above  mentioned.  Re- 
covery was  had  at  the  contract  price  for  the 
difference  between  the  material  taken  and 
that  agreed  to  be  taken. 

[1]  Defendant's  first  point  is  that  Its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained for  the  reason  that  the  evidence  shows 
that  plaintiff  did  not  "make  every  effort 
to  deliver  *  *  *  material  ocmtalning  as 
large  a  percentage  of  stone  as  may  be  possi- 
ble," as  provided  by  the  agreement;  that 
plaintiff  admitted  that  the  contract  was  vio- 
lated in  that  respect.  On  cross-examination 
of  plaintiff  the  following  question  was  asked 
and  answer  given: 

"Q.  It  would  have  been  possible  for  you  to 
put  in  those  piles  down  there,  wouldn't  it, 
with  a  higher  per  cent,  of  spalls  than  what 
you  did  put  in?  A.  If  I  had  spent  enough  mon- 
ey to  put  a  track  in  there,  which  would  have 
amounted  to  twice  the  amount  of  the  contract 
I  could  have  done  it" 

Defendant's  engineer,  who  viewed  plain- 
tiff's rock  quarry  before  the  contract  was  en- 
tered into,  stated  that  it  was  understood  that 
the  material  was  to  be  furnished  from  piles 
of  waste  at  the  east  end  of  the  quarry,  whidi 
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was  1,200  or  1,300  feet  in  lengtb.  PlalntllTg 
evidence  contradicts  this  and  tends  to  show 
that  it  was  understood  that  it  was  to  be  fur- 
nished from  the  face  of  the  quarry  about  the 
center  part  thereof.  He  testified,  as  did  his 
manager,  Garter,  that  it  was  not  possible  to 
deliver  to  defendant  out  of  the  waste  material 
of  the  quarry  material  of  a  greater  percentage 
of  rock  or  spalls  than  the  material  actually 
delivered. 

Plaintiff  insists  that  his  testimony  quoted 
supra  does  not  contradict  his  testlmcoiy  and 
that  of  Carter  just  mentl<med,  for  the  reason 
that  the  question  quoted  supra  Is  doable-bar^ 
reled;  the  first  part  of  the  question  being 
whether  it  was  possible  for  plaintifl  to  have 
furnished  the  material  from  the  piles  of 
waste  at  the  end  of  the  quarry,  and  the  sec- 
(md  part,  whether  su^  piles  consisted  of  a 
hlsdier  per  cent  of  spalls  than  the  material 
furnished.  Plaintiff  contends  that  his  an- 
swer related  to  the  first  part  of  the  question 
as  to  his  ability  to  have  furnished  the  mate- 
rial from  the  piles.  However,  it  is  not  neces- 
sary for  us  to  decide  whether  this  part  of 
plaintiff's  testimony  was  or  was  not  as  de- 
fendant contends,  for  the  reakm  that  there 
was  anyile  testimony  that  the  material  fur- 
nished contained  as  large  a  percentage  of 
stone  as  was  possible  to  have  been  furnished 
from  plaintiff's  quarry,  which  under  his  con- 
tract he  was  required  to  furnish,  and  if  there 
was  any  conflict  In  the  testimony,  It  was  for 
the  jury  to  say  which  of  plaintiffs  two  state- 
ments they  were  to  believe.  Bond  v.  Rd.,  110 
Mo.  App.  131,  84  S.  W.  124;  Bobbitt  v.  Rd., 
i  169  Mo.  App.  424,  153  S.  W.  70. 

[2]  It  is  next  Insisted  that  the  court  erred 
In  refusing  to  give  defendant's  Instruction 
limiting  plaintiff's  recovery  to  nominal  dam- 
ages and  In  giving  plaintSfTs  Instruction  Xo. 
2,  which  reads  as  follows: 

"You  are  instructed  that,  if  your  verdict  be 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant, and  if  from  the  evidence  in  this  case 
you  further  believe  that  the  plaintiff  bad  ex- 
pended for  the  purpose  of  performing  said  con- 
tract all  sums  necessary  to  deliver  in  ordinary 
course  6,000  cubic  yards  of  said  material,  then 
you  may  fix  the  amount  of  plaintiGTs  recovery 
at  such  figure  as  from  the  evidence  in  the  case 
yon  believe  to  have  been  the  amount  of  6,000 
cubic  yards  remaining  undelivered  on  said 
contract  at  the  rate  of  20  cents  per  cubic  yard, 
not  to  exceed  in  all,  however,  the  sum  of  $740. 
And  on  such  aum  as  yon  ao  find,  if  any,  you 
may  add  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  of  filing  this  suit,  April 
17,  1917." 

In  this  connection  It  is  contended  plaintiffs 
measure  of  damages  was  the  difference  be- 
tn'ecn  the  contract  price  and  what  it  would 
cost  plaintiff  to  load  the*remaining  cars  of 


waste,  the  undelivered  waste  being  of  no  val- 
ue; that  plaintiff's  testimony  failed  to  show 
what  it  would  cost  to  load  the  remaining 
cars;  and  that,  consequently,  recovery  should 
have  been  limited  to  nominal  damages  only. 

The  evidence  shows  that  plaintiff's  primary 
business  was  that  of  operating  a  rock  crusher 
in  ccnmectlon  with  his  quarry.  In  order  to 
fulfill  his  contract  with  defendant  in  regard 
to  the  waste,  it  was  necessary  for  him  to  use 
the  machinery  that  was  in  use  in  operating 
the  rock  crusher.  It  also  became  necessary 
for  plaintiff  to  construct  a  special  chute  for 
dumping  the  material  into  defendant's  cars. 
This  chute  bad  been  entirely  constructed  and 
was  torn  out  after  the  work  was  done.  An- 
other matter  of  expense  In  fulfilling  the  con- 
tract was  the  coal  required  in  keeping  plain- 
tiff's  dragline  engine,  which  (H>erated  the 
dragline  or  steam  shovel  that  lifted  the  mate- 
rial from  the  face  of  the  quarry,  and  two  din- 
key engines,  whidi  hauled  the  dump  cars 
used  In  the  quarry,  steamed  up.  The  evi- 
dence shows  that  these  engines  were  kept 
steamed  up  until  the  16th  of  December  or  for 
a  sufficient  period  of  time  to  deliver  the  5,000 
cubic  yards  of  material  at  the  rate  of  800  cu- 
bic yards  per  day.  The  other  item  of  expense 
was  the  labor  required  for  the  doing  of  the 
work.  The  evidence  shows  that  all  the  labor 
necessaiy  for  this  purpose  was  kept  on  hand 
in  readiness  to  do  the  work  at  plalntitTs  ex- 
I)ense,  and  that  the  other  quarry  operations 
were  held  up  for  the  entire  period  that  the 
work  was  being  done.  The  entire  organiza- 
tion was  held  in  readiness  exclusively  to 
serve  the  purposes  of  the  contract  Plaintiff 
was  not  able  to  make  use  of  these  agencies 
with  effectiveness  on  account  of  defendant's 
not  supplying  the  cars  at  the  rate  specified  in 
the  agreement 

Had  the  defendant  fully  and  finally  termi- 
nated the  contract  on  December  13th,  there 
might  arise  a  question  as  to  whether  plain- 
tiff had  a  right  to  keep  his  organization  in 
readiness  and  his  men  on  hand,  paying  them 
for  additional  time;  for,  under  such  circum- 
stances, it  would  have  been  necessary  for 
plaintiff  to  have  minimized  his  loss  and  to 
have  used  his  organization  for  some  other 
puriKJse  if  possible.  However,  the  evidence 
shows  that  defendant  did  not  terminate  the 
contract  on  December  13,  for  the  reason  that 
it  furnished  cars  to  be  loaded  on  the  16th. 

From  what  we  have  said  plaintiff's  expense 
in  attempting  to  carry  out  his  part  of  the  con- 
tract was  as  great  as  if  defendant  had  fur- 
nished the  cars  and  performed  the  contract 
on  his  part,  and  there  was  no  error  in  the  re- 
fusal of  defendant's  tustruction  and  the  giv- 
ing of  plaintiff's  instruction  No.  2. 

The  Judgment  is  affirmed. 

All  concur. 
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QUESS  tt  al.  V.  RUSSELL  BROS.  CLOTH- 
INQ  CO.     (No.  t357S.) 


(Eansaa    Otj    Court   of   Appeal*. 
Jime  13,  1921.) 


MisBoiirl. 


i.  Evidence  <Ss>442(e)— Sales  <83»8l(3)-4>arel 
avidaace  to  vary  oontraot  provision  for  ship- 
mont  "aa  soon  as  poaslble"  is  Inadmissible. 
Where   a  written  contract  of  sale,   which 
was  complete  and  not   obscure,   provided  for 
shipment  "as  aoon  aa  posBible,"  the  determina- 
tion of  the  meaning  of  the  phrase  "as  soon  as 
possible"  was  for  the  court,  and  it  required  the 
shipment  to  be  made  within  a  reasonable  time 
under   the   drcumstances,    so   that   parol   evi- 
dence tending  to  show  an  agreement  for  ship- 
ment  in    any    other   than   a   reasonable    time 
under  the  circumstances  was  incompetent,  as 
tending  to  vary  the  terms  of  the  writing. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As  Soon 
as  Possible.] 

2.  Corporations  ^=948— Variane*  In  oorporate 
buyor's  name  signed  to  oontraot  does  not 
Invalidate. 

The  fact  that  the  corporation  buyer's  name, 
as  signed  to  the  contract  by  its  secretary, 
<or  the  purpose  of  binding  the  buyer  to  the 
contract,  differed  from  its  true  name,  does 
not  relieve  it  of  obligation  on  the  contract, 
since  a  party  may  bind  himself  In  contract  by 
a  name  other  than  hia  correct  name. 

3.  Evidence  «=a44l(»)— Written  eontract  held 
not  entered  into  In  performance  of  oral 
agreement,  ao  aa  to  make  admissible  evi- 
dence of  oral  agreement. 

Where  a  merchant  and  salesman  entered 
into  an  agreement  for  the  purchase  by  the  mer- 
chant of  a  talking  machine  on  certain  terms, 
and  thereafter  the  salesman  filled  out  an  order 
blank  which  was  signed  by  the  merchant,  the 
written  contract  was  not  one  entered  into  in 
performance  of  the  previous  oral  agreement, 
within  the  rule  permitting  parol  evidence  of  a 
previous  agreement  performed  by  a  written 
contract. 

4.  Evidenoe  ^=>400(3)— In  absence  of  fraud, 
represeatatloos  inducing  written  contract  are 
Inadmissible. 

In  the  absence  of  fraud  or  mistake,  parol 
evidence  of  representations  made  by  an  agent 
to  a  buyer  to  induce  the  buyer  to  purchase 
the  goods,  on  which  representations  the  buyer 
relied  in  signing  the  written  contract,  are  not 
admissible  to  vary  the  terms  of  the  contract. 

5.  Evidence   «s>434(l  I)— Faots    held    not   to 
.  show  contract  was  procured  by  "fraud,"  Jne- 

tlfylng  admission  of  parol  evidenoe. 
Where  there  was  no  evidence  that  the 
seller's  agent  knew  the  representation  which 
he  made  that  the  machine  sold  was  on  the 
floor  of  the  seller's  house  was  false,  there  is 
no  showing  of  frsud  in  the  procurement  of 
the  contract,  justifying  admission  of  parol  evi- 
dence, since  "fraud"  means  omissions  or  con- 
cealments which  involve  a  breach  of  legal  or 
equitable  duty,  trust,  or  confidence,  justly  re- 
posed, and  which  are  injurious  to  another,  by 


which   an   undue   advantage  la   taken   ot  the 
other. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

Appeal  from  Circuit  Court,  Jdmson  Coun- 
ty; Swing  Cockrell,  Judge. 
"Not  to  be  officially  publishedL" 

Action  by  Bnford  H.  Guess  and  others 
against  tbe  Russell  Bros.  Clothing  Company. 
Judgment  for  defendant  in  tbe  circuit  court 
on  appeal  from  a  justice  of  tbe  peace,  and  the 
plalntlfla  appeal  Reversed  and  remanded 
for  new  trial. 

B.  C.  Littlefleld,  of  Knobnoster,  and  Nick 
M.  Bradley,  of  Warrensburg,  for  appellants. 

James  A.  Kemper,  of  Independence,  for  re- 
siwndenti 

ARNOLD,  J.  This  Is  a  suit  for  tbe  re- 
covery of  tbe  purchase  price  of  a  talking  ma- 
chine sold  defendant  by  plaintiffs.  Tbe  cause 
originally  was  tried  without  contest  In  a  Jus- 
tice court,  tbe  Judgment  being  for  plaintiffs 
In  tbe  sum  of  $117.60,  and  defendant  ap- 
pealed to  the  circuit  court.  There  tbe  case 
was  tried  to  a  Jury  and  resulted  In  a  verdict 
for  defendants.    Plaintiffs  appeal. 

Tbe  testimony  ahows  that  on  September 
29,  1917,  one  T.  H.  Campbell,  a  sales  agent 
of  plalntlfTs,  entered  the  store  of  defendant, 
at  Warrensburg,  Mo.,  and  sought  to  sell  to 
defendant  a  certain  Universal  talking  ma- 
chine, 5,000  keys,  3,000  envelopes,  1,000  cir- 
culars, 6  records,  and  1  movie  slide,  with  ex- 
clusive rights  in  Warrensburg ;  the  whole  be- 
ing a  scheme  to  Induce  people  to  trade  with 
defendant  company,  and  embraced  tbe  plan 
of  giving  to  each  purchaser  at  the  store  of  de- 
fendant one  key  for  each  $1  worth  of  mer- 
chandise purchased.  One  only  of  tbe  6,000 
keys  would  open  the  lock  of  tbe  talking  ma- 
chine. After  explanation  of  the  plan,  an 
agreement  to  purchase  was  entered  Into  be- 
tween plaintiffs  and  the  defendant  concern. 
Defendant's  object  In  making  tbe  purc4iase 
lay  In  Its  desire  to  stimulate  tbe  holiday 
trade  and  to  award  the  talking  machine  to 
the  party  holding  tbe  proper  key  at  Christ- 
mas. It  was  shown  that,  as  a  part  of  said 
agreement  to  purctiase  plaintiffs,  through 
their  agent,  represented  that  tbe  machine 
was  "on  the  floor"  in  plaintiffs'  place  of  busi- 
ness In  Cedar  Rapids,  Iowa,  and  would  be 
shipped  "at  once,  or  as  soon  as  possible." 

The  testimony  further  shows  that  plain- 
tiffs' agent  was  desirous  of  catching  a  train 
due  in  five  minutes,  that  be  filled  out  an 
order  blank  Inserting  therein  the  articles 
above  enumerated,  and  that  he  stated  to  Mr. 
Russell  that  he  bad  included  in  tbe  order 
tbe  facts  upon  which  an  agreement  had  been 
reached,  and  be  asked  defendant's  represen- 
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tatlre  to  crlgn  at  once,  bo  be  conid  catcb  bis 
train,  and  this  was  done. 
The  order  tbus  signed  Is  as  follows: 

"New  Eni^and  Factories  Compan;,  Bepre- 
sentatives  of  New  England  Factories,  Cedar 
Rapids,  Iowa,  ft— 27— lftl7.  Please  ship  as 
soon  as  possible  to  Russell  Bros.  Town,  War- 
rensbnrE.  State,  Mo.  Ship  via  M.  P.  Terms 
—2  per  cent-,  10—30—60—90.  Agreement: 
We  make  no  charge  for  advertising  matter  or 
display  racics.  No  Terbal  agreements  recog- 
nised. [Here  follows  list  of  articles  as  above 
enumerated.]  Exdosive  rights  in  Warrens- 
burg.  Machines  guaranteed  one  year.  Machine 
60"  high  $117.50.  RusseU  Bros.  QuaUty 
Clothes  Shop,  Warrensburg,  Mo.  $1.00  plan 
not  on  accounts." 

"Responsibility  of  shipper  ceases  when  goods 
are  delivered  to  transportation  company  in  good 
condition  at  point  of  shipment.  This  order 
is  not  subject  to  countermand.  All  bills  pay- 
able at  Cedar  Rapids,  Iowa.  This  Universal 
talking  machine  is  sold  with  the  understanding 
that  it  is  to  be  run  on  the  key  contest  plan, 
and  the  executive  committee  is  to  award  the 
machine.  Salesman,  T.  H.  Campbell.  Pur- 
chaser, RusseU  Bros.     Sept  2ft,  1917." 

The  testimony  farther  shows  that  said  ma- 
chine was  not  at  Cedar  Rapids,  Iowa,  but 
was  shipped  from  Bockford,  111.,  jon  October 
29,  1917,  and  not  received  by  defwidant  until 
about  Thanksgiving  Day,  1917,  too  late  for 
the  purpose  desired;  that  the  other  articles 
named  In  the  order  were  shipped  from  Cedar 
Rapids  and  received  in  due  season,  but  were 
held  unopened  awaiting  the  arrival  of  the  ma- 
chine. On  arrival  of  the  machine  the  whole 
was  shipped  back  to  plalntlft  at  Cedar  Rapids, 
freight  prepaid.  Defendant  refused  to  re- 
ceive the  articles  because  of  alleged  covenant 
broken  by  plaintiffs  In  the  prompt  shipment 
of  the  machine. 

The  Jury  was  instructed  that  If  they  found 
and  believed  from  the  evidence  that  the  con- 
tract was  partly  written  and  partly  verbal, 
and  that  plaintiffs'  agent  represented  that 
the  machine  was  on  the  floor  of  the  factory 
at  Cedar  Rapids,  and  that  it  would  be  ship- 
ped immediately,  or  as  soon  as  possible,  and 
that  the  contract  was  dependent  upon  this 
agreement,  and  that  It  was  not  shipped  im- 
mediately, or  as  soon  as  possible,  from  Cedar 
Rapids,  their  verdict  should  be  for  the  de- 
fendant. 

[1]  The  written  agreement  was  complete 
and  not  obscure,  and  any  verbal  evidence 
tending  to  contradict  or  vary  its  terms  was 
inadmissible,  and  the  court's  instruction  was 
erroneous.  The  determination  of  the  mean- 
ing of  the  words  "as  soon  as  possible"  was  for 
the  court.  The  weight  of  authority  on  this 
point  is  to  the  effect  that  the  meaning  of  such 
words,  when  used  in  a  contract  for  the  ship- 
ment of  goods,  requires  that  the  shipment  be 
made  within  a  reasonable  time  under  the  cir- 
cumstances. Rhodes  v,  Cleveland  RolUng- 
MiU  Co.  (C.  C.)  17  Fed.  426,  431;  Tufts  v. 
Morrla,  87  Mo.  Avp.  ftS.    Testimony  tending 


to  show  that  the  goods  weee  to  he 
any  other  than  a  reasonable  time  Eir 
circumstances  vraa  not  adml^hle  i> 
to  vary  the  terms  of  the  writing.  fc-| 
Hair  Co.  v.  Walmsley,  32  Mo.  App.  VI 
son  T.  Carson,  69  Mo.  530;  PriaseDT.t 
13  Ma  App.  331.  It  Is,  boweva,  es; 
to  show  whether  or  not  the  goods  itea 
ally  shipped  within  a  reasonable  tiae. 

[2]  Defendant  Insists  that  beawe  t^ 
tract  was  signed   by   •'RusseU  Brcs.  c- 
Clothing  Shop"  ttie   same  cannot  be  l_ 
be  a  contract   of    defendant  •"Bo.-*:! . 
Clothing  Company."     This  ctmteotice  .< 
triable  in  the  face  of  tbe  fact  tlai  t-. 
ant's   secretary,    wlio    transacted  aB 
business,  testified  tliat  be  signed  tbe  ce= 
for  defendant.    The  rule  d  law  is  nli 
tied  that  a  party  may  bind  himself  b: 
tract  by  another  than  bis  tme  anj  <■• 
name.    The     Intent       controls.    Spi.-t< 
Transfer  Co.,  104  Ho.    B31,  MS.  15S.V.: 
12  L.  R.  A.  714.  24  Am.  St.  Rep.  3S1;  Bl". 
V.  Tucker,  104  Mass.  336.  6  Am.  Bep.:* 

[1]  The  facts  In  this  case  do  not  is 
within  the  rule  as  enunciated  in  4  Fir- . 
Contracts,  p.  3800,  to  the  effect  tl^ 
written  contract  is  entered  Into  ss  tk  ■ 
formance  of  an  oral  contract,  evideiKv  :  ■ 
existence  and  terms  of  such  oral  a^a-.:- 
admissible. 

[4]  Defendant  contends  that— 

"Representations  made  by  an  sgnK  - ' 
third  person  for  the  purpose  of  iscccfr- 
said  person  to  purchase  goods,  sad  e  ■' 
the  third  party  relied  and  acted,  are  k^' 
upon  tbe  prlncipaj.  and  such  represectn': - 
be  shown  by  parol  for  the  purpose  of  p:-: 
the  contract  thereby  induced,  even  tiso*- 
said  contract  expressly  provides  that  j;  t^ 
statements  shall  bind   the  prinapil' 

—and  cites  Wright  v.  MTcPike,  70  Ma  5 
Cole  Bros.  y.  Wledmalr,  19  Mo.  App.';!-- 
Insurance  Co.  v.  Owens,  81  Ma  App.2S 

This  statement  of  the  law  was  wanW-' 
Crlm  V.  Crim,  162  Mo.  644,  63  a  W. «:■ 
L.  R.  A.  502,  85  Am.  St.  Sep.  B21,  opiiia'' 
Marshall,  J.: 

"But  it  is  an  invariable  nde  «t^tl<^^■ 
the  absence  of  fraud  or  mistake,  paid  erir 
is  not  admissible  to  contradict  or  tit;  i  <^ 
ten  contract.  The  written  contnet  »  o 
clusively  presumed  to  merge  all  pnorcKiO 
tions  and  to  express  the  final  ■greem«t<"^ 
parties.  To  permit  a  party  whea  (oe4ej 
written  contract  to  admit  that  be  mpitii*^ 
to  deny  that  it  expresses  the  agicennit  f'- 
or  to  allow  him  to  admit  that  he  afui'i^ 
did  not  read  it  or  know  its  stipBlitiiuS'  '^j 
absolutely  destroy  the  valoe  oi  ill  wti>>'' 
and  negotiable  instruments." 

This  opinion  has  become  the  settled  li<^ 
the  state  on  this  point  SpeUnan  t.  Biit* 
1S7  Mo.  App.  125,  172  S.  W.  1163;  Call* 
V.  McKnIght,  180  Mo.  App.  623. 163  S.  If*' 

[i]  Defendant  urges  tbat  tbe  oggti*?''- 
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procured  by  fraufl  and  that  defendant  dW 
not  understand  that  It  was  signing  the  con- 
tract that  actually  was  rigned. 

'Traud  as  a  generic  term,  especially  as  tlie 
word  is  used  in  courts  of  equity,  properly  in- 
cludes all  acts,  omissions,  and  concealments 
which  iuTolve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence.  Justly  reposed,  and 
are  injurious  to  another,  by  which  an  undue 
and  unconscious  advantage  is  taken  of  anoth- 
er."    20  Cyc.  8  B. 

This  suit  having  been  Instituted  before 
a  justice  of  the  peace,  no  formal  pleadings 
were  required.  The  only  guiding  informa- 
tion for  the  court  as  to  defendant's  position 
consisted  in  the  statement  of  defendant's 
counsel  from  which  It  was  determinable  that 
It  based  Its  defense,  at  least  In  part,  on  de- 
celt.  The  secretary  of  defendant  testified 
that  he  obligated  his  company  to  pay  for  the 
machine  as  per  the  terms  of  the  verbal  state- 
ments of  plaintlfTs'  agent.  In  the  statement 
of  defendant's  counsel  the  chief  complaint  Is 
that  the  machine  was  not  shipped  Immediate- 
ly, and  that  It  was  not  "on  the  floor  of  the 
bouse  at  Cedar  Rapids"  at  the  time  the  order 
was  signed.  There  Is  no  charge  that  plain- 
tiffs' agent  knew  the  machine  was  not  at 
Cedar  Rapids  as  stated. 

A  careful  perusal  of  the  record  falls  to 
convince  us  that  there  was  fraud  in  the  pro- 
curement of  the  contract.  Defendant's  sec- 
retary, who  conducted  the  negotlatlcms  on 
behalf  of  defendant,  was  a  man  of  affairs, 
presumably  capable  of  understanding  a  sim- 
ple contract  such  as  the  one  at  Issue,  and  If 
he  signed  the  same  without  reading  It  he  may 
not  now  be  allowed  to  complain. 

Under  the  law  as  above  enunciated  and  the 
facts  in  this  case,  the  admission  of  parol  evi 
dence  tending  to  contradict,  add  to,  or  vary 
the  terms  of  the  written  contract  was  error. 

The  judgment,  accordingly,  is  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

All  concur. 


RAINEY  V.  REORGANIZED  CHURCH   OF 

JESUS  CHRIST   OF   THE  LATTER 

DAY  SAINTS.     (No.  16536.) 

(St.  Louis  Court  of  Appeals.    Missouri.    May 
8,    1921.) 

•iHstloM  Of  tha  peace  (3s>  1 60  (3)— Notice  vf 
appeal  held  soffldeat. 
Under  Rev.  St  1019,  i  2906,  not  requiring 
any  particular  form  of  notice  of  appeal  from  a 
justice  court,  in  suit  before  a  justice  of  the 
peace  originally  instituted  under  the  style  of 
"Eugene  Rainey,  Plaintiff,  v.  Reorganized 
Church  of  Jesus  Christ  of  the  Latter  Day 
Saints,  a  Corporation,  and  Thomas  J.  Elliott, 
Defendants,"  wherein  the  justice  found  in  fa- 
vor of  plaintiff  as  against  defendant  corpora- 
tion and  dismissed  the  case  as  to  the  individual 


defendant,  notice  of  appeal  to  the  circuit  court 
from  the  judgment  rendered  by  the  justice  en- 
titling the  case  as  "Eugene  Rainey,  Plaintiff, 
V.  Reorganized  Church  of  Jesus  Christ  of  the 
Latter  Day  Saints,  Defendant,"  was  suffi- 
cient despite  its  omission  to  name  the  individ- 
ual defendant  and  to  characterize  the  named 
defendant  as  a  corporation. 

Appeal  from  St.  Louis  Circuit  Court ;  Vital 
W.  Garesche,  Judge. 

Suit  by  Eugene  Rainey  against  the  Reor- 
ganized Churcb  of  Jesus  CJhrlst  of  the  Latter 
Day  Saints,  a  corporation.  From  judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  cause  remanded. 

Walter  Dlebm,  of  St.  Louis,  for  appellant 
Thomas  L.  Andersoi,  of  St  Louis,  for  re- 
niondent 

BBCKKH,  3.  Plaintiff  below.  In  a  suit  on 
a  contract,  obtained  judgment  on  March  1, 
1918,  for  ?500  against  the  defendant  before 
a  justice  of  the  peace.  An  appeal  was  talcen 
to  the  circuit  court  where  the  Judgment  was 
affirmed  for  alleged  Insufficiency  of  notice  of 
appeal.  Defendant  In  due  course  brings  this 
appeal. 

The  transcript  of  the  record  filed  by  the 
justice  of  the  peace  In  the  circuit  court  shows 
that  the  style  of  the  suit  as  originally  in- 
stituted before  the  Justice  was,  "Eugene 
Rainey,  Plaintiff,  v.  Reorganized  Ohnrch  of 
Jesus  Christ  bf  the  Latter  Day  Saints,  a 
Corporation,  and  Thomas  J.  Elliott,  Defend- 
ants," and  that  the  Justice,  after  hearing  the 
case,  found  in  favor  of  plaintiff  as  against 
the  defendant  corporatica  (appellant  here)  in 
the  earn  of  $500  and  costs,  and  dismissed  the 
case  as  to  the  other  defendant  Thomas  3. 
Elliott 

The  sole  question  for  our  determination  un- 
der this  record  Is  whether  a  suffldent  notice 
of  appeal  from  the  judgment  rendered  by  the 
Justice  of  the  peace  was  served.  The  notice 
at  appeal  in  question  Is  as  follows: 

"Before  James  P.  I^es,  Esq.,  Justice  of  the 
Peace,  6tb  District  City  of  St  Louis,  Mo. 

"Eugene     Rainey,     Plaintiff,    t.     Reorganized 

Church  of  Jesus  Christ  of  the  Latter  Day 

Saints,   Defendant. 

'^o  Eugene  Rainey  or  Thomas  L.  Anderson, 
His  Attorney: 
"Ion  are  hereby  notified  that  the  undersigned 
has  talcen  an  appeal  to  the  circuit  court  of  the 
city  of  St.  Louis,  Mo.,  from  the  merits  bf  the 
judgment  of  the  justice  rendered  in  tl^e  above^ 
entitled  cause. 
"DaUd  Mardi  T,  1918. 

"[Signed]    Reorganised     Cb«rch    of    Jesus 
Christ  of  the  Latter  Day  Saints, 
"By  Walter  Diehm,  Its  Attorney. 
"Received  a  copy  of  the  witliin  notice  tlus 
11th  day  of  March,  1918. 

"[Signed]    Thos.  L.  Anderson." 
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It  la  argued  that  the  style  of  the  case  as 
set  up  In  the  notice  of  appeal  omits  the  name 
of  Thomas  J.  Elliott  as  one  of  the  defend- 
ants, and  also  omits  the  word  "corporation" 
after  the  other  defendant,  and  thjit,  since 
the  notice  fails  to  mention  the  amount  of  the 
Judgment  or  the  date  up<»i  which  It  was  ren- 
dered, the  notice  of  appeal  does  not  comply 
with  the  requirements  of  the  statute. 

Upon  the  authority  of  the  recent  case  of 
Davenport  Vinegar  &  Pickling  Works  v.  Shel- 
ley, 280  Mo.  3&3,  217  S.  W.  267,  we  must  rule 
this  contention  of  learned  counsel  for  re- 
sqpondent  against  him. 

The  learned  trial  judge,  In  passing  upon 
plaintiff's  motion  to  affirm  the  Judgment,  bad 
before  him  and  followed  the  case  of  Daven- 
port Vinegar  &  mekllng  Works  v.  Snelley,  196 
S.  W.  1035,  an  opinion  by  this  court,  which 
case,  however,  was  certified  to  the  Supreme 
Court  as  being  in  conflict  with  other  decisions 
of  this  court  and  of  the  Springfield  Court  of 
Appeals.  In  the  majority  opinion  of  this 
court  a  notice  of  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace  was  held 
to  be  Insufficient,  but  our  Supreme  Court  In 
its  opinion  (280  Mo.  393,  217  S.  W.  267)  held 
contra.  This  latter  opinion  of  the  Supreme 
Court  was  not  before  the  learned  trial  Judge 
at  the  time  this  motion  to  affirm  the  Judg- 
ment was  before  him. 

In  that  case  our  Supreme  Court,  In  the 
course  of  its  <vlnl<Hi,  in  adverting  to  the 
theretofore  strict  construction  of  the  statute 
providing  for  notice  of  appeal  from  Judg- 
ments rendered  before  a  Justice  of  the  peace, 
ruled  that — 

"The  decision  of  the  several  Courts  of  Ap- 
peals BO  strictly  construing  the  statute  aK>ear 
to  claim  support  in  the  ancient  case  in  this 
court  of  Tifiin  v.  Millington,  3  Mo.  419. 
*  *  *  There  is  nothing  in  that  case  to  jus- 
tify the  strict  requirements  wliich  Iiave  appear- 
ed in  later  dedsions." 

It  is  to  be  noted  that  section  2906,  Revised 
Statutes  of  Missouri  1919  (section  768B,  Re- 
vised Statutes  of  Missouri  1909),  does  not 
require  any  particular  form  of  notice  of  ap- 
peal from  a  justice  court,  and,  as  was  said 
In  Munroe  v.  Herrlngton,  99  Mo.  App.  loe.  dt 
293,  78  8.  W.  222: 

"The  purpose  of  the  statute  •  •  *  is  to 
apprise  the  successful  party  of  the  fact  that 
an  appeal  has  been  taken.  The  statnte  pre- 
scribes no  specific  form  of  notice  and  we  think 
that  a  notice  is  good  if  it  sufficiently  describes 
the  judgment  appealed  from  to  reasonably 
identify  it,  and  informs  the  successful  party 
that  his  adversary  has  appealed.  Such  a  no- 
tice would  be  a  substantial  compliance  with 
the  statute  and  would  meet  the  demands  of 
justice;    the  law  requires  nothing  more." 


After  an  examination  of  tlie  notice  :::. 
discussion  we  are  satisfied.  In  light  of  sC  ~ 
circumstances  in  the  cas^  that  deqiiu  -.. 
errors  complained  of,  it  snfficiently  scci- 
the  plaintiff  below  that  the  detendas:  _ 
taken  an  appeal  therein  to  the  circuit  -xr- 
in  the  case  in  which  judgment  had  be»  .■«. 
dered  before  the  justice,  and  that  the  loi. 
tifPs  motion  in  the  circuit  court  to  ti- 
the judgment  of  the  justice  for  fhilore  U>  r- 
suffldent  notice  under  the  statnte  Al 
have  been  overruled. 

In  arriving  at  this  condnsiaii  we  bear  : 
mind  that  it  is  not  claimed  that  then  <i 
any  other  suit  pending  between  the  S2 
parties,  nor  that  the  attorney  upon  rbr; 
the  notice  was  served,  had  not  been  ttei: 
tomey  for  plaintiff  In  said  suit  whec  tr-. 
before  the  justice.  The  aande  attorney  t'. 
the  motlcm  to  affirm  In  ttae  <drrait  cocr 
which  motion  is  based,  not  on  the  friz 
that  no  notice  of  appeal  in  the  caose  u. 
been  given,  but  on  the  ground  that  no  vntt 
and  sufficient  notice  had  ^^eea.  Eerred  cp: 
plaintiff,  as  required  by  statute.  In  said  b- 
tlon  the  same  error  complained  of  in  def'SC- 
ant's,  notice  of  appeal  appears,  namelf,  ihi' 
the  caption  thereof  omitted  ttae  naoe  - 
"Thomas  J.  Elliott"  as  <Hie  of  the  defendii:i 
This  omission  of  the  name,  under  the  fai^ 
In  this  case,  we  hold  Is  immaterial,  since  C; 
justice  had  dismissed  plaintiff's  case  t»- ' 
as  against  the  said  defendant,  Elliott,  ii' 
we  hold  the  same  view  with  reference  tc  -• 
omission  of  the  word  "corporation"  after  t- 
name  of  the  other  defendant.  See  T?asih'' 
&  Co.  V.  American  Fruit  Produce  0>,  120  S 
App.  584,  97  S.  W.  655. 

It  cannot  be  doubted  but  that  plaintiff  si- 
fully  Informed  by  the  notice  itself  tbat  :' 
was  served  as  and  for  a  notice  of  appcL  z 
the  case  In  which  the  attoraey  filed  th(>  ait 
motion  to  affirm.  Nowhere  in  the  brief  :- 
argument  before  us  by  learned  connsri  '.<■ 
respondent  was  it  suggested  that  the  vie 
of  appeal,  by  reason  of  the  various  ii:<i:f- 
dencies  complained  of,  failed  to  fully  iaii-z 
the  plaintiff  of  the  fact  that  defendant  ifHf 
had  in  point  of  fact  taken  an  appeal  io  (si 
said  particular  case,  but  the  sole  argumat  is 
based  upon  the  bare  technicality  that  ttae&U 
notice^  in  the  several  ways  pointed  ont  i.: 
not  cmnply  strictly  with  the  requirementiiC 
the  statute. 

In  light  of  what  we  have  said  above  At 
jndgm«it  of  the  circuit  court  in  sustsiaii: 
plalntifTs  motion  £o  affirm  the  judgoe: 
should  be,  and  the  same  la  hereby,  twenti. 
and  the  cause  remanded. 

AU<EN,  P.  3^  concoTB. 
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WOLF  V.  MARPLES.    (No.  14981.) 

(St  Louia  Coart  of  Appeals.    MiasoorL    Jnne 
7,  1921.) 

Justices   of   the   peace   <S=>  160(3)— Notice   of 
appeal  held  sufRcfent. 

Notice  of  an  appeal  from  a  judgment  of  a 
justice  of  the  peace  reading,  "John  H.  Wolf, 

Marples, 
PlaiDtiff,  V.  Mrs.  Sophie  S.  V.'-olf-  Defendant," 
further  omitting  to   state  the  amount  of  the 
judgment,  held  sufficient,  under  Rev.  St  1919, 
{  2905. 

Appeal  from  St  LoqIb  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  Jobn  H.  Wolf  against  Sopble  S. 
Marples.  Front  Judgment  dismissing  the 
case,  plaintiff  appeals.    Affirmed. 

Hugb  D.  McCorkle,  of  St.  Louis,  and  Nat 
Stelner,  for  appellant. 

Paul  Baltewell,  Jr.,  and  Wm.  R.  Sdmelder, 
both  of  St  Louis,  for  respondent 

BECKER,  J.  Plaintiff  below  in  a  suit  on 
an  account  stated  obtained  on  Octooer  B, 
1914,  a  judgment  for  $250  against  the  de- 
fendant before  a  justice  of  the  peace.  On 
appeal  to  the  circuit  court  tlie  plaintiff  filed 
a  motion  to  affirm  the  judgment  of  the  jus- 
tice on  account  of  the  In&ufflclency  of  notice 
of  appeal.  Tbls  motion  was  overruled,  and 
the  plaintiff  elected  to  stand  on  his  motion  to 
affirm  and  declined  to  plead  further,  where- 
upon the  case  was  dismissed  by  tbe  court 
for  want  of  prosecution.  Plaintiff  in  due 
course  appeals. 

The  sole  question  for  our  determination, 
under  this  record,  Is  whether  a  sufficient  no- 
tice of  appeal  from  the  judgment  rendered 
by  the  Justice  of  the  peace  was  seryed.  The 
notice  of  appeal  In  question  is  as  follows: 

"Before  James  P.  Miles,  Justice  of  the  Peace 
within  and  for  the  Sixth  District  of  the  City 
of  St.  Louis,  State  of  Missouri. 

John  H.  Wolf,  Plaintiff,  ▼.  Mrs.  Sophie  8. 
Mnrples, 

Wnlf,  Defendant 
"To  the  Above-Named  Plaintiff,  John  H.  Wolff, 
or  His  Attorney: 
"Take  notice,  that  an  appeal  has  been  taken 
from  the  judgment  of  the  justice  In  the  abore- 
etyled  cause,  rendered  on  the  Gth  day  of  Oc- 
tober, 1914,  in  favor  of  the  plaintiff  and  against 
the  defendant.  Said  appeal  was  taken  on  the 
15th  day  of  October,  1914,  and  is  addressed  to 
the  circuit  court  of  the  ci^  of  St.  Louis,  state 
of  Missouri,  and  is  returnable  to  the  Decem- 
ber, 1014,  term  thereof. 

"Mrs.  Sophie  S.  Marples, 
"By  Paul  Bakewell,  Jr.,  Her  Attorney. 
"RaceiTed    copy    hereof    this    13th    day    of 
November 

■1914. 

"Nat  Steiner." 


MARPLES  1019 

B.W.) 

Appelant  seriously  argues  that,  since  In 
the  notice  of  appeal  In  the  style  of  the  suit 
the  defendant's  name  appears  as  Mrs.  Sophie 
S.  Wolf,  instead  of  Mrs.  Sopble  S.  Harpies, 
and  since  the  amount  of  the  Judgment  is  not 
stated  therein,  the  notice  does  not  conform 
to  the  statute. 

Dpon  authority  of  the  recent  case  of  Dav- 
enport Vinegar  &  Pickling  Works  v.  Shelley, 
217  S.  W.  267,  we  must  rule  this  contention 
of  learned  counsel  for  respondent  against  it 
See,  also,  Ralney  v.  Reorganized  Church  of 
Jesus  Christ  of  the  Latter  Day  Saints,  231 
S.  W.  1017,  a  recent  case  of  this  court  in 
which  we  have  expressed  ourselves  fully  up- 
on this  subject. 

We  are  satisfied  that  the  notice  before  us. 
In  light  of  all  the  circumstances  in  the  case, 
and  despite  the  errors  complained  of  there- 
in, sufficiently  notified  plaintiff  below  that 
the  defendant  had  taken  an  appeal  therein 
to  the  circuit  court  in  the  case  In  which  Judg- 
ment had  been  rendered  before  the  Justice, 
and  that  the  plaintiff's  motion  in  the  circuit 
court  to  affirm  the  Judgment  of  the  Justice 
for  failure  to  give  sufficient  notice  under  the 
statute  was  properly  overruled. 

It  Is  not  contended  that  there  was  any 
other  suit  or  suits  pending  between  the  same 
parties,  and  it  appears  from  the  record  that 
the  attorney  upon  whom  the  notice  was 
served  had  been  the  aRomey  for  the  plain- 
tiff when  the  suit  was  tried  before  the  jus- 
tice. The  fact  that  the  name  of  the  defend- 
ant In  the  style  of  the  case  in  the  notice  of 
appeal  was  given  as  Sophie  S.  Wolf  Instead 
of  Sophie  S.  Harpies  could  not  have  deceived 
the  plaintiff,  in  that  the  said  notice  was 
signed  In  the  name  of  Mrs.  Sophie  S.  Marplot 
by  Paul  Bakewell,  Jr.,  her  attorney;  nor 
can  we  hold  that  the  omission  from  the  no- 
tice of  the  amount  of  the  Jndj?ment  is  suffi- 
cient to   declare   the  notice  insufficient. 

While  It  is  to  be  regretted  that  counsel  in- 
advertently at  times  serve  notices  of  appeal 
which  contain  inaccuracies  and  omissions, 
yet  since  section  2906,  R.  S.  No.  1919  (section 
7582,  R.  S.  Mo.  1909),  does  not  require  any 
particular  form  of  notice  of  appeal  from  a 
Justice  court,  a  notice  should  be  held  good  "If 
it  sufficiently  describes  the  Judgment  ap- 
pealed from  to  reasonably  identify  it,  and 
informs  the  successful  party  that  his  ad- 
versary has  appealed.  Such  a  notice  would 
be  a  substantial  compliance  with  the  stat- 
ute, and  would  meet  the  demands  of  justice. 
The  law  requires  nothing  more."  Munroe 
V.  Herrington,  99  Mo.  App.  loc.  cit  293,  73 
S.  W.  221. 

In  light  of  what  we  have  stated  above, 
the  judgment  should  be,  and  the  same  ia 
hereby,  affirmed. 

AUiBN,  P.  J.,  and  DAUSS,  J.,  concur. 
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BIBB  V.  GRADY.     (No.  I6«28.) 

(St  liOaJB  Court  of  Appeals.  Missoari.  May 
8,  1921.    Rehearing  Denied  June  7,  1921.) 

1.  Municipal  corporations  «=>706(6)— Evi- 
donce  held  Inaufflolent  to  warrant  submission 
of  negllgeaco  to  the  Jury. 

In  an  action  for  death  of  a  pedestrian  run 
down  by  defendant's  automobile  on  •  city 
street,  evidence  held  to  fail  to  show  causal  con- 
nection between  any  negligent  act  of  defendant 
and  tlte  death  of  deceased,  and  demurrer  to 
•vidence  should  have  been  sustained. 

2.  Negligence  9=383— Humanitarian  rul«  stat- 
ed. 

The  humanitarian  rule  does  not  obtain  un- 
less there  is  evidence  to  show  that  the  defend- 
ant could  have  averted  the  injury  after  he  saw, 
or  by  the  exercise  of  ordinary  care  could  have 
seen,  the  person  Injured  either  in  or  about  to 
come  into  a  position  of  danger. 

3.  Appeal  and  error  ®=3l00l(l)— Ventlott 
founded  on  conjecture  not  sustained. 

Verdicts  founded  on  surmise  and  conjec- 
ture, unsupported  by  any  evidence,  cannot  be 
allowed  to  stand. 

4.  Municipal  eorporationt  «s>706(5)— Evi- 
dence held  to  fall  to  bring  ease  within  hu- 
manitarian rule. 

In  action  for  damages  for  death  of  pedes- 
trian struclc  by  defendant's  automobile  on  a 
city  street,  evidence  held  to  fail  to  bring,  the 
case  within  the  humanitarian  rule. 

5.  Evidence  «=»47t(2S)  -Answer  of  witness 
as  to  speed  of  automobile  bold  mere  oondu- 
sion. 

Answer  of  witness  that  automobile  was  go- 
ing fast  was  merely  a  conclusion  of  the  wit- 
ness, having  no  probative  force,  where  no  fact 
was  stated  upon  which  to  base  it. 

6.  Muniolpai  corporations  ®=9706(3)— Exoes* 
sivf  speed  raises  no  presumption  that  death 
of  pedestrian  was  caused  thereby. 

Excessive  speed  of  automobile  killing  pe- 
destrian alene  raises  no  presumption  of  law 
that  the  death  of  deceased  was  caused  by  such 
excessive  speed. 

7.  Appeal  and  error  «=3l  1 77  (7)— Judgment 
need  not  be  reversed  outright 

On  appeal  from  a  judgment  awarding  dam- 
ages for  death  of  a  pedestrian  on  city  street 
where  there  was  no  evidence  showing  any 
causal  connection  between  allc«^  excessive 
speed  of  the  automobile  and  death  of  deceased, 
held,  that  the  judgment  should  not  be  re- 
versed outright  but  should  be  reversed  and 
remanded. 

Appeal    from    St    Louis    Clrcolt    Court; 
Franlilin  Ferris,  Judge. 
"Not  to  be  officially  published." 

Action  by  Joseph  W.  Bibb,  administrator' 
of  the  estate  of  Grace  H.  Bibb,  deceased, 
against  Robert  F.  Grady.  Judgment  for 
plalntlil,  and  defendant  appeals.  Reversed 
and  remanded. 


Jotirdan,  Raasieur  &  Pierce,  of  St  Ijonis, 
for  appellant. 

J.  D.  Johnson  and  Franlc  A.  Hablg,  l>oth 
of  St.  Louia,  for  respondent 

BRUEUE,  C.  Tills  action  was  Instituted 
in  the  circuit  court  of  the  city  of  St  Louis, 
Mo.,  by  the  plaintiff,  as  administrator  of  the 
estate  of  Grace  H.  Bibb,  deceased,  to  recover 
damages  for  the  death  of  the  deceased,  al- 
leged to  have  been  negligently  killed  by  de- 
fendant's automobile,  while  deceased  was 
walking  across  Belt  avenue,  near  the  intersec- 
tion with  Cabanue  avenue,  in  the  city  of  St 
Louis,  Mo.  At  a  trial  a  Jury  awarded  plain- 
tifr  a  verdict  of  $3,000.  From  a  Judgment  on 
that  verdict  defendant  appeals. 

The  negligenee  as  charged  in  the  petition 
is: 

"That  defendant  negligently  operated  and  ran 
an  automobile  on  and  along  Belt  avenue,  south- 
wardly towards  and  at  and  near  its  intersec- 
tion with  Cabanne  avenue,  in  a  manner  and  at 
a  speed  dangerous  to  the  life  and  limb  of  per- 
sons traveling  over,  upon,  or  across  said  Belt 
avenue;  that  said  Grace  H.  Bibb  was  then  and 
there  walking  across  said  Belt  avenue  in  a 
southerly  direction  from  the  east  to  the  west 
side  thereof  and  north  of,  and  at  and  near 
said  intersection  with  Cabanne  avenue,  with 
her  back  towards  said  automobile,  and  in 
sight  of  the  defendant  therein;  and  that  while 
the  defendant  was  so  operating  and  running 
said  automobile,  as  aforesaid,  he  negligently 
operated  and  ran  the  same  against  and  over  the 
said  Grace  H.  Bibb,  and  inflicted  upon  ber 
bodily  injuries,  wtuch  then  and  there  caused 
her  death." 

The  answer  Is  a  general  denial,  coupled 
with  a  plea  of  conti-lbutory  negligence. 

The  facts  disclosed  by  the  evidence  are: 

The  accident  occurred  on  the  evening  of 
October  15,  1915,  at  about  7:30  o'clock  on 
Belt  avenue,  near  the  intersection  of  Cabanne 
avenue,  in  the  city  of  St.  Ix>uis,  Ma  Belt 
avenue  runs  north  and  south. 

The  deceased,  at  the  time  of  her  death,  was 
about  23  years  old.  She  lived  about  half  a 
block  from  the  corner  of  Belt  avenue  and 
the  Suburban  street  car  tracks.  The  Subur- 
ban street  car  line  runs  east  and  west,  on  a 
private  right  of  way,  and  crosses  Belt  avenue 
219  feet  north  of  Cabanne  avenue.  The 
width  of  Belt  avenue  is  not  disclosed  in  the 
evidence.  A  private  driveway  runs  into  Belt 
avenue  on  the  east  side  thereof.  This  drive- 
way is  some  distance  south  of  the  Suburban 
tracks;  the  exact  distance  Is  not  given  In  the 
testimony.  An  apartment  is  located  on  the 
west  side  of  Belt  avenue  near  Cabanne  ave- 
nue. The  south  end  of  the  apartment  Is 
about  60  feet  north  of  OatMune  avenue. 
There  is  a  down  spout,  mentioned  In  the  evi- 
dence, which  Is  located  on  the  east  wall  of 
the  apartment  opposite  a  telephone  pole  lo- 
cated In  the  west  curb  line  of  Belt  avenue. 

The  Chamberlain  Apartment  Ig  located  on 
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the  northwest  corner  of  Vernon  and  Belt  ave- 
nue, north  ot  the  Suburban  tracks  and  123 
feet  distant  therefrom.  Belt  avenue  at  the 
Suburban  tracks  at  the  time  of  the  accident 
was  well  lighted,  but  at  the  corner  of  Belt 
and  Cabanne  avenue  it  was  dark. 

No  witness  testified  to  seeing  the  automo- 
bile strike  the  deceased.  Two  witnesses  tes- 
tlflpd  regarding  the  occurrence.  They  were 
Lulu  Perkins  and  Mrs.  F.  C.  Oeoigs. 

Ivulu  Perkins  testified: 

Direct  Examination. 

"I  wns  standing  at  the  northeast  corner  of 
Belt  and  Cabanne;  but  I  don't  know  where 
she  was  killed.  I  was  coming,  on  October  15, 
1816,  from  54G9,  delivering  some  clothes.  I 
bad  four  boxes  of  clothes  and  I  delivered  one 
at  5459  to  Mrs.  Anderson— I  was  coming  out 
of  the  bouse — I  was  trying  to  make  it  to  5531 
Chamberlain  before  they  went  to  the  supper 
table;  I  discovered  my  boxes  were  untied  and 
I  stopped  at  the  comer  to  tie  the  boxes  up; 
while  stooping  over  I  noticed  «  lady  coming 
from  the  east  side  of  the  street  walking  south 
to  me,  and  I  was  just  stooping  in  snch  a  po- 
sition that  I  thought  I  had  better  straighten 
up  because  it  was  dark,  so  I  wouldn't  frighten 
her;  in  the  meantime  I  had  my  pocketbook  in 
this  band  and  I  had  a  present  tliat  one  of  the 
ladies  gave  me,  and  when  I  stood  up  I  recog- 
nized the  automobile  coming  and  I  beard  a 
bump  with  a  'squeecby'  noise  and  I  jumped 
around  and  wondered  if  that  lady— so  I  ran 
and  kind  of  said  to  myself — so  I  came  back  and 
fixed  up  my  boxes,  walked  straight  across  to 
the  path  that  leads  across  the  street  on  Ca- 
banne and  Belt  that  goes  west,  and  when  I 
went  to  walk  across  Miss  Bibb  was  lying  in 
the  middle  of  the  street;  I  walked  to  her  feet 
and— Mr.  Grady  came  too  out  of  his  machine, 
took  the  body,  and  put  one  hand  under  one 
arm  and  one  hand  under  the  other  and  drag- 
ged the  body  out  of  the  street  and  laid  it  on 
the  west  sidewalk  on  the  west—  That  was 
all  I  seen;  I  didn't  see  the  machine  when  it 
hit  her.  I  do  not  know  what  that  'squeecby' 
noise  was.  I  do  not  know  where  it  came  from. 
I  just  heard  the  noise  and  it  made  me  recog- 
nize that  something  had  happened  l>efore  I 
heard  that  bump.  I  saw  the  automobile  com- 
ing. I  cannot  tell  at  what  speed  it  was  com- 
ing. It  was  going  fast,  but  I  don't  know  the 
rates— I  don't  know  the  rates  of  the  speed. 
I  didn't  see  the  automobile  stop;  when  I  saw 
it  it  had  already  stopped.  It  was  standing 
right  on  Belt  avenne  and  kind  of  a  little  curv- 
ed to  the  Cabanne  and  Belt  avenue  corner, 
towards  the  curb,  where  the  curb  turned 
around  west,  so  that  the  front  wheels  ot  the 
automobile  were  standing  on  Cabanne  and  the 
back  wheels  on  Belt  avenue,  kind  of  turned, 
just  a  Uttle  curve  like." 

OrOas  -BxamiBatlon. 

"When  I  heard  the  bump  and  the  'squeecby' 
noise,  I  was  standing  kind  of  eater-cornered, 
and  as  soon  as  I  heard  that  I  turned  around. 
When  I  did  that  the  automobile  had  stopped. 
I  was  busily  engaged  with  my  bundles  that 
had  come  untied  and  I  was  leanins  down, 
stooped  down." 
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Redirect  Examination. 


"^  was  at  the  comer  of  Cabanne  and  Belt. 
The  body  was  lying  when  I  got  there  kind  of 
eater-cornered  in  the  middle  of  the  street. 
It  was  not  near  the  apartment;  it  was  in  the 
middle  of  the  street— kind  of  in  the  middle  of 
the  street." 

Mrs.  F.  G.  George  testified: 

Direct  Examination. 

"I  am  now  living  on  Belt  and  Vernon,  the 
Chamberlain  Apartments.  I  remember  the 
night  that  this  young  lady  was  killed,  October 
15,  1015.  I  was  standing  in  my  window,  the 
farthesf  window  in  the  apartment;  there  is  a 
bay  window  there;  I  stood  in  the  extreme  west 
one,  waiting  for  my  husband,  who  generally 
arrives  at  half  past  6;  I  don't  remember 
whether  it  was  the  last  one,  but  it  was  over  on 
the  left  side,  and  he  being  late  I  was  a  little 
anxious  and  was  watching  each  car  as  it  came, 
because  supper  was  long  past  done  and  I  want- 
ed to  get  it  on  the  table  in  time,  and  watch- 
ing each  west-bound  car  as  it  stopped,  and, 
as  I  say,  I  was  watching— as  I  was  watching 
I  saw  a  young  lady  alight  and  pass  in  front 
of  the  car,  walk  to  the  driveway,  and  passed 
down  the  driveway  into  Belt  avenue;  with  this 
I  heard  a  thud,  and  seen  these  things;  previ- 
ous to  that  I  saw  the  machine,  the  back  of  the 
machine  waiting  for  the  car  to  pass,  and  knew 
that  it  had  passed;  with  hearing  the  thud  I 
rushed  out  of  my  front  door;  this  made  me 
think  that  something  had  happened;  so  I  knew 
something  had  happened —  I  distinctly  saw  the 
young  lady  step  oS  the  driveway.  She  got  off 
a  west-bound  car.  She  walked  around  in  front 
of  the  car.  I  saw  her  clearly.  She  was  going 
— she  first  walked  south— on  Belt  avenue,  to 
the  driveway,  and  stepped  off  of  the  driveway 
in  the  street  on  the  east  side;  I  refer  to  the 
driveway  that  is  in  that  short  half  block  be- 
tween the  track  and  Cabanne.  My  apartment 
is  a  half  block  north  of  Suburban  tracks,  a 
short  half  of  a  block,  because  it  is  not  really 
a  half  block,  jitst  about  This  driveway  is  a 
few  feet  south  of  the  Suburban  tracks;  how 
far  I  couldn't  state  positively;  I  never  measur- 
ed it.  The  driveway  leads  into  the  street  on 
Belt  avenue.  I  saw  the  deceased  step  off  the 
driveway  into  the  street.  The  distance  where 
I  last  saw  her  step  into  the  street— the  dis- 
tance from  that  point  to  where  I  was  is  a 
half  block.  I  was  at  the  corner  of  Vernon 
avenue.  I  bad  no  difiiculty  in  seeing  the  young 
lady  walking  down  south  on  Belt  avenue  to  the 
point  where  she  left  the  sidewalk  and  went  in- 
to the  street.  There  was  nothing  there  to  ob- 
struct my  view.  The  light  was  sufficient  where 
this  young  lady  was  walking  for  me  to  see  her 
at  that  distance.  After  I  heard  the  thud  I 
went  down  to  the  scene  of  the  accident.  I  saw 
the  back  of  the  machine  waiting  prior  to  the 
time  I  heard  this  thud.  It  was  on  the  north 
side  of  the  tracks  going  south.  It  had  stop- 
ped. I  saw  a  street  car  stopping  to  let  people 
off,  going  west.  I  couldn't  say  positively  if 
that  car  had  proceeded  or  whether  it  was 
standing  there  at  the  time  the  automobile  was 
standing  there.  I  saw  the  automobile  start  up, 
I  couldn't  say  positively  tliat  I  saw  it  contin- 
ue on  south  on  Belt  avenue;  I  was  conscious 
that  it  moved.    I  don't  know  how  fast  it  was 
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foing.  After  I  saw  this  yoong  lady  step  off 
into  the  street  and  heard  this  thad,  I  could  not 
state  what  time  had  elapsed  between  the  time 
she  stepped  off  and  the  thud." 

Mrs.  Mary  Slattery  testified  that  she  was 
waitlnjr  for  a  street  car  at  the  comer  of  the 
Suburban  tracks  and  Belt  avenue  when  she 
observed  an  automobile  when  it  went  across 
the  tracks  going  south ;  that  she  could  not  tell 
whether  it  was  going  slow  or  fast;  that 
wlille  standing  there  she  heard  of  the  acci- 
dmt  and  immediately  went  to  the  scene  of 
the  accident  and  saw  the  body  of  deceased 
lying  on  the  grass  parking  way  in  front  of 
the  south  end  of  the  apartment  near  Cabanne 
avenue;  that  she  picked  up  a  hat  and  a 
bracelet  and  saw  that  some  leaves  had  been 
dragged.  Her  testimony  regarding  the  hat, 
bracelet,  and  leaves  is  as  follows: 

"I  picked  up  the  hat  about  48  feet  from 
where  the  body  was;  the  way  I  walked,  I 
mean.  I  picked  up  the  hat  about  48  feet  back 
near  the  middle  of  the  street.  I  picked  up  a 
bracelet  abont  6  or  8  feet  away  from  the  hat 
and  the  leaves,  south  of  the  hat  and  between 
the  bat  and  the  body.  I  observed  the  leaves 
had  been  dragged;  I  noticed  the  blood  in  the 
middle  of  the  street  near  the  hat.  The  brace- 
let was  between  the  body  and  the  hat;  I  should 
say  about  middle  I  guess — midway  between  the 
body  and  the  hat.  Between  the  body  and  the 
parking  place  I  saw  dragging  of  leaves  where 
something  had  been  pushed  aside;  just  the 
leaves  to  the  parking  is  all  I  saw.  It  extended 
from  the  middle  of  the  street  to  the  parking, 
just  across  the  street.  I  did  not  observe  any 
blood  in  the  street  even  with  the  body,  on  ac- 
count of  tke  leaves  I  guess.  It  is  over  100 
feet  from  the  Suburban  tracks  to  where  I 
found  the  hat.  I  found  the  bat  besides  this, 
pipe  (indicating  on  photograph)  opposite  that 
down  pipe.  You  see  a  pipe  right  by  this  pole 
(indicating).  That  driveway  is  just  a  very 
short  distance  south  of  the  Suburban  track.  It 
is  about  as  far  as  to  the  table  from  here  (in- 
dicating). 

"Mr.  Kelley:     Prom  you  to  the  table? 

"The  witness:  Or  to  the  railing;  I  guess  to 
the  railing  (indicating).  To  the  railing,  that's 
about  30  feet. 

"The  witness:  I  don't  know.  At  the  place 
where  I  found  the  hat  and  bracelet  and  saw 
the  body,  the  leaves  were  dragged  there;  the 
leaves  dragging  where  the  leaves  had  been 
brushed  aside  in  the  street.  They  started  at 
the  bat,  where  I  found  the  hat,  it  continues 
about  to— about  the  front  of  the  apartment 
where  the  body  was," 

Charles  Hussmann  tesdfled  that  be  went  to 
the  scene  after  the  accident  and  saw  the  body 
of  the  deceased  on  the  grass  plat  between 
the  sidewalk  and  the  street;  that  he  noticed 
that  there  was  quite  a  good  deal  of  blood  op- 
posite to  where  the  body  was,  directly  across 
from  the  body. 

Dr.  Floyd  Stewart  testified  that  a  Peet^ 
less  automobile  going  at  the  rate  of  20  miles 
per  hour  could  be  stopped  within  its  length, 
and  going  at  the  rate  of  30  miles  or  35  miles 
per  hour  could  be  stopped  within  ttvice  its 


length ;  that  the  length  of  the  PeerlesB  car  he 
owned  was  about  15  feet  in  length.  The  de- 
fendant admitted  that  the  automobile  driven 
by  him  was  a  1913  model  Peerless. 

The  above  was  all  the  evidence  introduced 
bearing  upon  the  facts  of  the  occurrence.  At 
the  close  of  plaintiffs  case  the  defendant  of- 
fered a  peremptory  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  wUch  the 
court  refused  to  give.  The  defendant  stood 
on  his  demurrer  and  offered  no  testimony. 

The  court  submitted  tbe  cause  to  the  Jury 
on  the  humanitarian  or  last  chance  doctrine. 
Counsel  for  appellant  insist  that  tbe  demur- 
rer to  tbe  evidence  should  have  been  given. 

[1]  Considering  the  evidence  in  the  light 
most  favorable  to  plaintiff,  and  admitting  as 
true  every  fact  and  inference  that  may  be 
reasonably  deduced  from  the  evidence,  we 
are  forced  to  the  conclusion  that  the  lower 
court  should  have  given  the  demurrer  to  tbe 
evidence. 

The  evidence,  as  detailed  above,  falls  to 
show  a  causal  connection  between  the  act  of 
negligence  charged  and  the  death  of  deceased; 
it  wholly  fails  to  show  that  tbe  negligence 
charged  was  the  proximate  cause  of  the  acci- 
dent The  proximate  cause  of  tbe  accident 
is  left  entirely  to  surmise  and  conjecture,  un- 
supported by  any  evidence. 

The  case  was  submitted  to  the  Jury  on  tile 
last  clear  chance  or  humanitarian  doctrine. 
There  was  no  evidence  to  bring  the  case 
within  tills  doctrine. 

[2]  The  humanitarian  rule  does  not  obtain 
unless  there  is  evidence  to  show  that  the  de- 
fendant could  have  averted  the  injury  after 
he  saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  person  Injured  either  In 
or  about  to  come  into  a  position  of  danger. 
"In  order  to  recover  under  it  it  devolves  up- 
on the  plaintiff  to  prove  that  after  a  perilous 
situation  arose  the  defendant,  by  tbe  exer- 
cise of  ordinary  care,  could  have  averted  tbe 
Injury  to  the  person  Injured  and  failed  to  do 
so." 

The  difficulty  about  plalntifTs  case,  as  sub- 
mitted to  tbe  Jury,  is  that  it  fails  to  show 
how  far  away  the  automobile  was  when  the 
deceased  entered  or  was  about  to  enter  the 
danger  zone,  and  within  what  distance  tbe 
automobile  could  have  been  stopped.  AbSent 
these  necessary  facts,  no  one  can  intelligently 
determine  whether  defendant  was  negligent 
or  not,  or  whether  he  could  have  stopped  the 
automobile  in  time  to  have  averted  striking 
deceased.  At  what  point  of  time  the  plaintiff 
was  either  in  or  abont  to  enter  tlie  danger 
zone,  and  bow  long  a  time  elapsed  thereafter 
until  she  was  struck.  Is  left  entirely  to  con- 
jecture. 

[S]  Verdicts  founded  on  surmise  and  con- 
jecture, unsupported  by  any  evidence,  cannot 
be  allowed  to  stand, 

[4]  The  evidence  failed  to  bring  the  case 
within  the  humanitarian  rule.  Wamw  v.  St. 
U  &  M.  R.  By.  O).,  178  Mo.  125,  77  S.  W.  «T; 
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Chappell  ▼.  United  Railway  Co.,  174  Mo. 
App.  132,  166  S.  W.  819;  'Dey  v.  United  Ball- 
ways  Cki.,  140  Mo.  App.  461,  120  S.  W.  1S4; 
Zurfluh  T.  People's  Ry.  Co.,  46  Mo.  App.  636; 
Paol  V.  Railroad,  152  Mo.  App.  677, 134  S.  W. 
S;  Wilkersoh  t.  Railroad,  140  Mo.  App.  306, 
124  S.  W.  643;  Keele  v.  Railroad,  258  Mo.  62, 
167  S.  W.  433;  Riggs  t.  Kansas  Oity  Rys. 
Co.,  220  S.  W.  698;  Splro  v.  St  Louis  Tran- 
sit Co.,  102  Mo.  App.  loc.  dt  262,  76  S.  W. 
684;  Fleming  y.  Railroad,  263  Mo.  180, 172  S. 
W.  353. 

Respondent  contends  that  the  petition 
pleads  and  the  evidence  shows  that  the  de- 
fendant negligently  ran  and  operated  his 
automobile  upon  a  public  highway  at  a  rate 
of  q)eed  that  was  dangerous  to  the  life  and 
limb  of  persons  traveling  thereupon,  and  that 
this  was  the  proximate  cause  of  the  death  of 
deceased. 

The  only  witness  who  testified  concerning 
the  speed  of  the  car  was  Lulu  Perkins.  She 
testified  as  follows: 

"Q.  Can  you  tell  at  what  B{>eed  it  was  com- 
ing?   A.  No,  sir;   no,  sir. 

"Q.  Could  you.  tell  whether  it  was  coming 
slow  or  fast?  (This  wag  objected  to  on  the 
ground  that  the  witnesa  had  not  qualified.  Ob- 
jection was  overruled.)  A.  It  was  going  fast, 
but  I  don't  know  the  rates — ^I  don't  know  the 
rates  of  the  speed.  (Defendant's  counsel  mov- 
ed to  strike  thia  out,  bat  the  court  let -it 
stand.) 

[6]  The  answer  was  merely  a  conclusion  of 
the  witness;  no  fact  was  stated  upon  which 
to  base  her  conclusion.  It  therefore  has  no 
probative  force. 

The  other  evidence  in  the  case  regarding 
the  speed  of  the  antomobile  was  the  testi- 
mony of  Mary  Slattery.  She  testified  that 
she  fonnd  a  hat  and  bracelet.  The  identity 
of  the  hat  or  bracelet  was  not  proven.  It  Is 
argued  that  this  evidence  warrants  the  pre- 
sumption that  the  deceased  was  struck  where 
the  hat  or  bracdet  was  found  and  that  the 
automobile  was  traveling  at  an  excessive 
speed. 

[6]  It  is  unnecessary  to  comment  on  tlie 
evidence  regarding  the  speed  of  the  automo- 
bile, other  than  to  say  that  the  excessive 
speed  of  the  automobile  alone  raises  no  pr» 
sumption  of  law  that  the  death  of  the  de- 
ceased  was  caused  by  snch  excessive  <speed 
Battles  V.  United  Rys.  Co.,  178  Mo.  App.  696, 
161  &  W.  614 ;  Schmidt  v.  St  Louis  Transit 
Co.,  140  Mo.  App.  loc.  dt  187,  120  S.  W.  96; 
Kelley  v.  Railroad,  75  Mo.  138;  King  v.  Wa- 
bash R.  R.  Co.,  211  Mo.  loc.  dt  18,  14,  109 
8.  W.  671;  Bluedom  v.  Mo.  Pac.  Ry.  Co.,  121 
Mo.  258,  26  S.  W.  943;  LUlian  Winkler  v. 
United  Rys.  Co.,  229  S.  W.  229  (St.  Louis 
Court  of  Appeals),  and  cases  dted  therein 
(not  yet  [offidally]  reported). 

The  deceased  might  hare  put  herself  so 
suddenly  in  a  place  of  danger  that  the  acd- 
dent  could  not  have  been  avoided  even  if  the 


automobile  bad  been  running  slow.  There 
was  no  evidence  showing  any  causal  connec- 
tion between  the  alleged  excessive  speed  of 
the  automobile  and  the  death  of  the  deceased. 

[7]  We  think  the  Judgment  in  this  case 
should  not  be  reversed  outright,  but  should 
be  reversed  and  remanded;  for  such  order 
we  have  ample  authority.  Riggs  v.  ICansas 
City  Ry.  Co.,  220  S.  W.  698;  Butledge  v.  Mo. 
Pac.  Ry.  Co.,  123  Mo.  lot  cit.  140,  24  S.  W. 
1053,  27  S.  W.  327;  Flnnegan  v.  Mo.  Pac.  Ry. 
Co.,  244  Mo.  608,  149  S.  W.  612 ;  Chandler  v. 
Railroad,  251  Mo.  loc.  dt  603,  158  S.  W.  85. 

In  view  of  the  above  and  foregoing  the 
(Commissioner  recommends  that  the  Judgment 
be  reversed  and  the  cause  remanded. 

PER  CURIAM.  The  opinion  of  BRUSRK, 
C,  is  adopted  as  the  opinion  of  the  court . 

The  Judgment  of  the  circuit  court  of  the 
dty  of  St  Louis  is  accordingly  reversed,  and 
the  cause  remanded. 

ALLEN,  P.  J.,  and  BECKER,  J„  concur 
DAUES,  J.,  not  sittlnl. 


JACKEL8  at  af.  v.  KANSAS  CITY  RYS. 
(No.  14040.) 


CO. 


(Kansas  City  Court  of  Appeals. 
June  13k  1921.) 


Missouri. 


i.  Street  railroads  «s3l  17(28)  —  Automobile 
driver's  cootributory  nebllgenoe  question  of 
faot. 

In  a  suit  for  injury  to  an  automobile  in  a 
collision  at  an  intersection,  evidence  for  plain- 
tiffs, whose  driver  relied  on  the  motorman's 
observance  of  the  safety  stop,  held  not  to  show 
contributory  negligence  as  a  matter  of  law. 

2.  Trial  <$=925l  (8)— Instruction  on  general  neg- 
ligence In  failing  to  stop  strost  oar  lield  out- 
side pleadings. 

Where  the  petition  in  a  suit  for  Injury  in  a 
collision  was  based  on  a  failure  to  stop  a  street 
car  at  a  crossing  because  the  brakes  were  out 
of  order,  and  that  was  the  sole  trouble  accord- 
ing to  plaintiffs'  evidence,  it  was  error  to  sub- 
mit the  case  on  general  negligence  in  failing  to 
stop. 

3.  Street  railroads  «=3ll8(l)>-lnstruot1on  as 
to  stroet  car's  safety  stop  held  within  plaad- 
Ings. 

In  •  suit  for  injury  claimed  to  have  l>een 
caused  by. failure  to  stop  a  street  car  in  time 
to  avoid  a  collision  at  a  crossing  because  the 
brakes  were  out  of  order,  a  reference,  in  an 
instruction  submitting  the  negligence  in  issue, 
to  a  safety  stop  at  the  point  in  question  and  a 
custom  of  cars  to  stop  there,  was  not  erroneous 
as  snbmitting  a  groimd  of  recovery  as  being 
the  failure  to  observe  a  custom,  but  was  prop- 
er as  submitting  a  situation  to  explain  wliy  the 
car  was  expected  to  stop  and  should  have  stop- 
ped there,  as  was  alleged  in  the  petition. 


e=>For  othar  eaao  iM  Mm«  topic  and  KBY-NDMBBR  In  aU  Kay-Numbtted  Dlgeits  and  ludexM 
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4.  Damaoes  <S=>69— Interest  lot  allowaU*  la 
action  ex  delicto. 

Interest  is  not  allowable  in  action  ex  de> 
Ucto. 

5.  Damages  $=>2 1 7— Instruction  as  to  measuro 
of  damages  for  Injury  to  automobile  field  lot 
sufficiently  dear. 

lu  a  suit  for  injury  to  an  antomobile,  an 
instruction  to  assess  the  damages  on  finding 
for  plaintiffs  at  such  sum  as  would  "reimburse 
plaintiffs  for  the  damages  sustained,"  and  that 
in  computing  same  the  jury  could  consider  the 
expense  of  repairs  and  loss  on  being  com- 
pelled to  sell  the  car  at  a  reduced  price  on 
account  of  the  damage,  was  not  sufficiently 
clear,  where,  as  applied  to  the  evidence,  it 
meant  the  difference  between  the  price  at  which 
plaintiffs  held  the  car  before  the  injury  and  the 
price  they  had  to  take  because  it  was  a  repair- 
ed car,  instead  of  meaning  plaintiffs'  recovery, 
as  would  have  been  preferable,  by  the  difference 
between  the  automobile's  market  value  immedi- 
ately before  and  immediately  after  the  injury, 
or  the  amount  reasonably  necessary  to  repair 
plug  the  difference  between  the  reasonable  val- 
ue before  and  after  the  Injury. 

6.  Evidence  ®=9l23(l2)— Admission  by  street 
car  motorman  after  collision  that  his  brakes 
did  not  work  hsid  aot  admlsslbis  as  res 
gesta. 

The  admission  by  a  street  car  motorman 
after  a  collision  that  the  "brakes  did  not  work" 
was  not  a  part  of  the  res  gestte,  and  so  was 
not  admissible  in  a  suit  for  resulting  injury  to 
automobile;  and  the  fact  that  it  was  already 
in  evidence  that  the  brakes  did  not  work,  and 
that,  as  he  applied  them  and  the  car  did  not 
stop,  the  jury  "could  have  inferred"  that  the 
brakes  did  not  work,  did  not  justify  introduc- 
tion of  such  admission. 

Appeal  from  Circuit  Court,  Jackson  C!oun- 
ty ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published," 

Action  by  Charles  F.  Jackela  and  others 
against  the  Kansas  City  Railways  Company 
in  justice  court.  From  a  jud^^ment  for  plain- 
tiffs on  appeal  to  the  circuit  court,  defend- 
ant appeals.  Reversed  and  remanded  for  a 
new  trial. 

R.  J.  Hlggins,  of  Kansas  City,  Kan.,  and 
Chas.  N.  Sadler,  Louis  R.  Weiss,  and  E.  E. 
Ball,  all  of  Kansas  City,  Mo.,  for  appellant 

George  D.  Mcllratb  and  Mcllrath  &  Gre- 
gory, all  of  Kansas  City,  Mo.,  for  respondents. 

TRIMBLE,  P.  J.  This  action,  originating 
in  a  Justice's  court,  was  brought  to  recover 
damages  for  injury  to  an  automobile,  caused 
by  a  street  car  colliding  therewith.  It  was, 
on  appeal  to  the  circuit  court,  tried  de  novo, 
and  plaintiffs  recovered  judgment  in  the  sum 
of  $174.06,  from  which  defendant  appealed  to 
this  court. 

The  automobile  was  being  "demonstrated" 
to  a  prospective  purchaser,  and  was  being 
driven  west  along  Brush  Cr6ek  boulevard  and 


was  approaching  Its  Intersection  wltt  Si^ 
hill  road,  in  Kansas  City,  Mo.,  when  i  >c: 
bound  street  car  oa  said  Hockhill  rccd  u 
approached  the  same  Intersection.  Jv 
north  of  the  north  side  of  the  intersectl^c 
the  street  railway  trade  was  a  "safety ;" 
at  which  all  cars  came  to  a  standstm  tc'r 
proceeding  across  the  bonlevard.  Tte  irr 
of  the  automobile  knew  of  this  safetj  r 
and  that  cars  stopi)ed  tliere,  and  thtoii  .- 
saw  the  car  coming,  as  be  approach,  i 
crossing,  he  thought  tbe  car  would  stop  i:  -• 
safety  stop ;  but  this  time  it  did  not  ii » 
but  came  steadily  on,  striking  the  autoess^ 
as  it  got  on  the  track  and  injuring  it. 

The  case  having  originated  In  the  jusd?- 
court,  there  was  no  other  pleading  sat? :: 
petition,  which,  after  setting  forth  the  sa 
tion  at  the  said  intersection,  alleged  ttit  -- 
driver  of  the  automobile  saw  the  etrci  c 
at  a  point  30  feet  or  more  north  of  the  iLE 
section,  and  knowing  of  the  safety  suip  c- 
observing  the  motorman  applied  the  t: 
brakes  to  come  to  a  stop  there,  the  tram-- 
bile  driver  started  on  across  the  tracks  ti* 
of  said  street  car,  "having  his  said  artrv 
bile  under  full  control  at  all  times  ttd  tr.  ■ 
ing  the  same  at  a  rate  of  speed  of  abcm  sl 
miles  aa  hour ;  that  tUrough  the  grcss  a> 
lessness,  negligence,  and  unskillfulnesE  at  it 
fendant's  agent  and  employ^  in  diar^  '- 
said  street  car,  or  through  the  gross  cai*js>- 
ness,  negligence,  and  umskillfulness  of  ■- 
fendant  company  in  not  having  the  aralr' 
on  said  street  car  in  good  working  x'--- 
and  condition,  said  street  car  failed  to  cic 
to  ^  stop  at  said  intersection  and  tLi. 
to  make  the  safety  stop  expectei  sod  i^ 
quired  of  it,"  eta 

[1]  A  number  of  errors  are  charged  tob:<? 
been  committed,  any  one  of  which  voaH  > 
sufficient  to  call  for  a  reversal  and  rems^-- 
ing  of  the  case.  Uowevor,  the  dalm  tla:  ib- 
plaintiffs'  own  evllence  shows  coatribci.>s 
negligence  so  conclusively  as  to  bar  their  t^ 
covery  as  a  matter  of  law  is  one  that  ^i^ 
be  disposed  of  first,  for  if  that  be  tree  tt 
other  alleged  errors  need  not  be  noticed. 

The  evidence  of  the  driver  of  the  lutoo-- 
bile  is  that  when  he  was  at  a  point  40  to »' 
feet  east  of  the  crossing  he  saw  the  car  i^ 
the  same  distance  north  of  the  street  be  '-' 
in ;  that  the  safety  stop  was  20  feet  or  *  'i'^ 
further  north  of  the  crossing  or  boule^t.'^ 
that  he  knew  of  the  safety  stop  and  what^' 
car  was  stiU  north  of  the  safety  stop  be  st'^ 
and  heard  the  motorman  apply  his  bn^ 
and  saw  the  car  slow  down  as  If  It  were  r 
ing  to  stop,  whereupon  he  went  forward.  >-' 
a  speed  he  did  not  know  how  fast,  and  ^^ 
he  got  within  range  ot  being  struck  bj  ^ 
car  it  was  5  or  6  feet  from  him,  and  bis »» 
car  stopped  right  on  the  track  and  •-' 
struck.  The  claim  that  the  drlTer's  evld<i» 
I  discloses  that  he  was  ecmdusively  guilt;  '^ 
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contribntory  negligence  Is  on  the  theory  that 
the  driver,  knowing  of  the  safety  stop,  merely 
relied  on  the  motorman's  observing  his  duty 
to  stop  there,  and  hence  went  on  heedless  of 
whether  be  did  or  not  Doubtless,  if  the 
driver  did  only  tliat,  then  he  was  negligent 
Caark  V.  Chicago,  etc.,  R.  Co.,  12t  Mo.  197, 213, 
29  S.  W.  1013.  But  he  did  more  than  that 
He  took  care  to  ascertain  that  the  motorman 
was  going  to  stop,  and,  as  the  car  slowed  up, 
he  had  reason  to  believe  that  the  safety  stop- 
was  being  observed.  It  is  true,  he  said,  "Yes, 
sir,"  to  a  long  question,  which  Included  in  it 
the  idea  that  he  saw  the  car  moving  from  the 
time  he  first  observed  It  until  the  collision. 
In  other  words,  the  contention  apparently 
l8  that  after  the  driver  saw  the  car  did  not 
stop  be  nevertheless  went  on  into  danger. 
But  the  evidence  does  not  conclnslvely  dis- 
close whei'e  the  driver  was  when  he  realized, 
or  should  have  done  so,  that  the  car  was  com- 
ing on  to  the  crossing,  or,  in  other  words,  the 
evldoice  does  not  conclusively  disclose  neg- 
ligence in  the  driver  at  that  time  or  at  the 
time  be  started  to  go  across  the  tracks. 
Hence,  even  if  the  Judgment  must  be  reversed 
for  reasons  hereinafter  given,  It  should  not 
be  done  outright  and  without  remanding  the 
cause. 

[2,3]  As  heretofore  stated,  the  petition 
charges  that — 

"Through  the  gross  carelessness,  negligence, 
and  onakillfulness  of  defendant's  agent  and  em- 
ployee in  charge  of  said  street  car,  or  through 
the  gross  carelessness,  negligence,  and  unskill- 
fnlness  of  defendant  company  in  not  having  the 
brakes  on  said  street  car  in  good  working  or- 
der and  condition,  said  street  car  failed  to  come 
to  a  stop,"  etc. 

It  makes  little  difference  whether  this  is 
an  attempt  to  charge  general  negligence 
against  the  company  in  not  having  its  brakes 
In  proper  order,  or  whether  the  negligence 
charged  against  both  motorman  and  defend- 
ant company  Is  specified  in  the  failure  to 
have  the  brakes  in  working  order.  For,  ae- 
cording  to  plaintiffs'  evidence,  the  trouble 
was  that  the  brakes  were  not  working  prop- 
erly, for  the  motorman  used  them -and  en- 
deavored to  stop  the  car.  Yet  notwithstand- 
ing this,  the  instruction  submitted  plaintiffs' 
case  on  general  negligence,  viz.: 

"If  the  jury  find  and  believe  that  soch  fail- 
ure to  stop  said  car,  if  any,  was  the  result  of 
negligence  on  the  part  of  the  defendant,  its 
agents,  servants,  or  employees  in  charge  there- 
of," etc. 

This  was  CTEor.  Feldewerth  v.  Wabash  R. 
Co.,  181  Mo.  App.  630,  640,  641,  164  S.  W.  711, 
and  cases  dted.  The  references  in  the  In- 
stmctlon  to  the  safety  stop  and  of  the  custom 
of  cars  to  stop  there  before  entering  upon  the 
boulevard  were  not  to  submit  a  ground  of  re- 
covery as  being  the  failure  to  observe  a  cus- 
tom, but  merely  to  submit  to  the  jury  the  sur- 
rounding situation,  which  would  explain  why 
231  S.W.-65 


the  car  was  exx>ected  to  stop,  and  should  have 
stopped,  there.  These  matters  were  alleged 
In  the  petition,  so  that  It  was  not  outside  the 
pleadings  to  submit  those  facts  regarding  the 
situation,  if  they  were  not  conceded  In  the 
evidence. 

[4]  Flaintiffs'  intruction  on  the  measure  of 
damages  was  erroneous.  It  allowed  interest 
on  the  amount  of  damages  found  from  July 
7,  1917.  In  actions  ex  delicto  Interest  Is  not 
allowable.  Gerst  y.  City  of  St  Louis,  18t> 
Mo.  191,  211,  84  S.  W.  84,  105  Am.  St  Rep. 
580;  Humphreys  v.  St  Louis,  etc.,  E»  Oa, 
191  Mo.  App.  710,  723, 178  S.  W.  233",  Jordan 
V.  Chicago,  etc.,  R.  Co.,  226  S.  W.  1023.  Be- 
sides, if  Interest  were  allowable,  it  is  not 
clear  why  It  shonld  begin  from  the  above- 
named  date. 

[S]  The  instruction  on  the  measure  of  dam- 
ages was  not  clear,  as  it  should  have  been. 
It  told  the  jury  that  if  they  found  for  plain- 
tiffs they  would  assess  the  damages  at  sucb 
sum  as  would  reimburse  plaintiffs  for  the 
damages  sustained,  and  in  computing  same 
they  could  take  into  consideration  the  ex- 
pense of  repairing  the  car  and  also  the  loss 
sustained  in  being  compelled  to  sell  the  car 
at  a  reduced  price  on  account  of  the  damage. 
As  applied  to  the  evidence  Introduced  on  this 
subject,  this  meant  the  difference  between  the 
price  at  which  plaintiffs  were  holding  the  car 
before  the  injury  and  the  price  they  had  to 
take  because  of  the  fact  that  it  was  a  re- 
paired car.  If  the  instruction  would  be  un- 
derstood to  mean  that  the  measure  of  plain- 
tiffs' damages  was  the  expense  of  repairing 
it  plus  the  difference  between  the  reasonable 
market  value  of  the  car  immediately  before 
the  accident  and  its  reasonable  value  after  it 
was  repaired.  It  would  not  be  far  wrong. 
There  might,  however,  be  considerable  dif- 
ference between  the  price  at  which  plaintiffs 
were  holding  the  automobile  and  its  reason- 
able market  value.  The  instruction  would 
have  been  clearer  and  free  from  all  uncer- 
tainty had  it  told  the  Jury  that  if  they  found 
for  plaintiffs,  they  were  entitled  to  recover 
either  the  difference  in  the  reasonable  market 
value  of  the  automobile  inunOdlately  before 
and  Immediately  after  the  injury,  or  tliat 
they  were  entitled  to  recover  the  amount  rea- 
sonably necessary  to  repair  and  preserve  the 
car  plus  the  difference  between  the  reasonable 
value  of  the  car  Immediately  before  it  was 
injured  and  its  reasonable  value  after  it  was 
repaired. 

[6]  The  admission  of  the  motorman,  made 
after  the  Occident  occurred,  that  his  "brakes 
did  not  work,"  was  not  a  part  of  the  res 
gestae,  and  was  therefore  not  admissible. 
Ruschenberg  v.  Southern,  etc.,  Co.,  161  Mo.  70, 
80,  61  S.  W.  626 ;  Redmon  v.  MetropoUtan  St. 
Ry.  Co.,  185  Mo.  1,  12,  84  S.  W.  26,  105  Am. 
St.  Rep.  558.  The  fact  that  it  was  already  in 
evidence  that  the  brakes  did  not  work,  and 
that,  as  the  motorman  applied  the  brakes  and 
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tbe  car  did  not  stop  the  Jury  "could  have  In- 
ferred" that  the  brakes  did  not  work,  does 
not  Justify  the  Introduction  in  evidence  of  the 
motorman's  admisslrm  or  declaration. 

The  Judgment  is  reversed  and  the  cause  i» 
remanded  for  a  new  trial. 

All  concur. 


WHITESIDE  V.  COURT  OP  HONOa 
(No.    16347.) 

(Bt   liouis   Court   of  Appeals.     MissoorL 
June  7.  1921.) 

1.  Appeal  and  error  «=3926(8)--Id  the  absence 
of  certifloate  It  will  be  presumed  a  proper 
ease  for  reading  the  deposltlen  was  disclosed. 

Under  Bev.  St.  1919,  i  B467,  dedaring 
that  the  facta  wliich  would  authorize  the  read- 
ing of  depositions  may  be  estaolished  by  the 
testimony  of  the  opposing  witness  or  the  cer- 
tificate of  the  officer  taking  the  same,  it  will 
be  presumed  on  appeal,  where  the  certificate 
was  not  preserved  in  the  record,  that  it  dis- 
closed a  proper  case  for  reading  the  deposition. 

2.  Evidence  «s>2l5( I)— Proofs  of  death  fnr- 
■Ished  by  benefldary  admissible  as  admle- 
•lens. 

Proofs  of  death  fnmished  by  benefldary  to 
the  insurer  in  accordance  with  the  stipulations 
of  the  policy  are  admissible  in  evidence  against 
such  benefldary  as  admissions,  although  the 
admissions  may  be  explained. 

3.  Coroners  «=922— Coroner's  verdict  net  ad- 
missible In  civil  case  to  show  cause  of  death. 

It  is  tbe  ordinary  rule  that  a  coroner's 
verdict  is  not  admissible  in  a  dvil  case  to  show 
the  cause  of  death  of  the  insured. 

4.  Evidence  «s>2 1 5(1)— Proceedings  before 
coroner  and  report  ot  district  court  to  In- 
surer admissible  as  admissions  when  Joined 
by  benefldary  to  proof  of  death. 

In  an  action  on  a  fraternal  benefit  certifi- 
cate, where  it  appeared  that  the  beneficiary 
Joined  to  the  proofs  of  death  the  report  of 
the  proceedings  before  the  coroner  as  well,  as 
the  report  of  a  district  court  to  the  insurer, 
such  reports  were  admissible  as  admissions 
on  the  part  of  the  beneficiary  subject  to  ex- 
planation by  her. 

5.  Witnesses  (S=>2 19(3)— Privilege  of  attorney 
removed  by  client's  testimony  as  to  trans- 
action. 

Where  beneficiary  volunteered  testimony  as 
to  conversations  with  defendant's  attorney  con- 
cerning ber  claim  on  fraternal  benefit  certifi- 
cate, the  attorney  may  give  his  version  in 
contradiction;  tbe  bar  of  privilege  being  re- 
moved, and  it  bdng  immaterial  that  tbe  attor- 
ney stated  he  testified  in  impeachment. 

6.  Trial  «=»253(  10)— Requested  Instruction 
on  presumption  as  to  suicide  properly  refused 
where  there  was  evidence  pro  and  con. 

While  suldde  is  not  presumed  and  cannot 
be  found  as  a  matter  of  law,  when  the  evidence 
is  only  drcumstantial,  unless  such  circumstanc- 
es exclude  every  reasonable  hypothesis,  yet  it 


is  Improper  to  so  state  to  the  jary,  when  there 
is  evidence  both  for  and  against  suidde,  for 
the  question  is  one  for  the  jury  under  all 
tbe  facts  and  circumstances.  Hence  the  re- 
fusal of  an  instruction  that,  in  determining 
whether  a  member  of  a  fraternal  benefit  as- 
sociation committed  suicide,  unless  the  facts 
were  so  dear  and  indisputable  as  to  exdude 
every  other  reasonable;  hypothesis  other  than 
that  tbe  member  committed  suidde,  the  jury 
should  find  that  death  resulted  from  some 
other  cause,  was  not  error. 

Appeal  from  St  Louie  Circuit  Court;  Sam- 
uel Rosenfeld,  Judge. 
"Not  to  be  offldaUy  pubUshed." 

Action  by  Mae  O.  Whiteside  against  Court 
of  Honor,  a  corporation.  From  a  Judgment 
for  plaintiff  for  only  a  sum  admitted  to  be 
due,  plaintiff  appeals.    Affirmed. 

Theodore  C.  Eggers  and  Harmon  J.  bliss, 
both  of  St  Louis,  for  appellant 

W.  Paul  Mobley,  of  St  Louis,  tor  re- 
spondent. 

BECKEB,  J.  This  case  was  originally 
argued  and  submitted  in  December,  1920,  and 
an  opinion  of  the  court  written  by  Reynolds, 
P.  J.,  was  filed  therein  in  January,  1921. 
A  motion  for  rehearing  was  sustained,  and 
the  case  reargued  and  resubmitted  In  April, 
1921.  The  following  opinion  in  the  case  is 
the  same  as  the  opinion  written  originally 
by  Judge  Reynolds,  with  the  <  exception  of 
paragraph  I,  which  relates  to  the  questlmi 
of  the  admission  in  evidence  of  the  deposition 
of  Helen  A.  Hughes,  and  paragraph  V,  which 
relates  to  the  trial  court's  refusal  to  give  in- 
struction numbered  S,  requested  by  plaintiff. 

This  is  an  action  on  a  benefit  certificate 
issued  to  John  !«.  Whiteside,  in  favor  of  Mae 
G.  Whiteside,  his  wife,  by  defendant,  a  cor- 
poration organized  as  a  ft-aternal  benefit  In- 
surance company  under  the  laws  of  the  state 
of  Illinois,  and  authorized  to  do  business  as 
such  in  this  state  at  the  date  of  the  issue  of 
the  certificate  of  membership.  Alleging  the 
death  of  the  member,  plaintiff  prays  for  Judg- 
ment in  the  amount  of  the  benefit  certificate, 
$2,000,  together  with  $200  as  damages  for 
vexatious  refusal  to  pay,  and  $200  for  at- 
torney's fees. 

The  answer,  after  admitting  the  issue  of 
the  oertiflcate  and  that  it  was  payable,  subject 
to  the  terms  thereof,  to  Mae  O.  Whiteside, 
I^alntiff,  then  the  wife  of  the  Insured,  and 
admitting  that  on  December  1,  1915,  John  L. 
Whiteside,  while  a  member  in  good  standing 
of  the  defendant  order,  died,  and  that  proofs 
of  death  had  been  furnished  and  paymt^nt 
demanded  and  refused,  and  admitting  that  it 
was  incorporated  by  virtue  of  the  laws  of  tbe 
state  of  Missouri  and  authorized  to  do  busi- 
ness in  this  state  as  a  fraternal  benefit  soci- 
ety, sets  up,  among  other  provisions  in  tbe 
certificate,  this: 
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"I  tinderatand  and  agree  that  if  I  commit 
BUicide,  whether  tane  or  insane,  voluntary  or 
involantary,  there  shall  be  payable  to  the  bene- 
ficiaries entitled  thereto,  an  amount  equal  to 
five  (5)  per  cent,  per  annum  of  the  face  of 
the  certificate  for  each  year  I  shall  have  been 
continuously  a  member  of  the  society,  and  aft- 
er twenty  years  membership  the  certificate 
shall  be  payable  in  faU." 

A  section  of  the  Constitution  of  the  order 
to  the  same  effect  is  also  pleaded  and,  aver- 
ring tbat  Whiteside  tiad  committed  suicide 
Dy  shooting  himself  in  the  head  with  a  re- 
volver, and  that  at  the  time  of  his  death 
he  bad  been  a  member  of  the  order  for  a 
period  of  only  4  months  and  29  days,  it  Is  set 
up  that,  according  to  the  terms  of  the  benedt 
certificate  and  the  provisions  of  the  Consti- 
tution, plaintiff  Is  entitled  to  receive  from 
defendant  the  sum  of  only  $41.39,  which,  it 
is  averred,  was  tendered  to  plaintiff  in  law- 
ful mone^  and  tender  refused ;  and  averring 
payment  of  the  same  into  court,  together 
with  legal  interest  from  December  1,  1915, 
amounting  to  the  siun  of  86  cents,  and  costs 
of  court  In  the  sum  of  $16.80,  a  total  of 
$59.05,  for  the  benefit  of  plaintiff,  defendant 
prays  Judgment  dismissing  the  cause  with  its 
costs.  To  this  a  reply  doiylng  the  new 
matter  was  filed. 

At  a  trial  before  the  court  and  a  Jury  there 
was  a  verdict  for  plaintiff  in  the  sum  of 
59.05,  Judgment  following,  from  which,  after 
Interposing  a  motion  for  new  trial  and  ex- 
cepting to  that  being  overruled,  plaintiff  has 
duly  appealed. 

It  is  not  necessary  to  set  out  the  evidence 
further  than  to  say  that  the  member  died 
from  the  effects  of  gonshot  wound  In  his 
head;  that  a  revolver  was  found  near  him, 
one  shell  exploded,  he  lying  in  or  on  a  bed. 
Whether  It  was  a  case  of  suicide  or  accident 
was  the  issue  on  which  the  case,  under  the 
evidence,  wait  to  the  Jury. 

The  errors  assigned  are  to  the  admission  in 
evidence  of  a  deposition  given  by  one  Helen 
A.  Hughes,  It  being  claimed  that  statutory 
grounds  for  using  the  same  were  not  shown. 
It  Is  further  assigned  for  error  that  the  trial 
court  erroneously  admitted  in  evidence  pro- 
ceedings before  the  coroner  at  the  Inquest  held 
on  the  body  of  Whiteside,  and  In  admitting 
the  report  of  the  "District  Court"  to  Court 
.of  Honor,  same  being  hearsay.  Third,  that 
the  trial  court  erred  in  admitting  In  evi- 
dence the  testimony  of  respondent's  counsel 
as  to  statements  made  by  plaintiff,  such 
counsel  having  stated  that  he  sought  by  such 
testimony  to  impeach  the  credibility  of  ap- 
pellant, and,  having  failed  to  lay  the  founda- 
tion for  impeachment  by  proper  interrogation 
by  him  of  plaintiff,  the  testimony  vcas  in- 
admissible. Fourth,  that  the  trial  court  err- 
ed in  admitting  in  evidence  the  testimony  of 
one  Jennie  B.  Sommers  upon  her  recall  to 
the  witness  stand,  respondent's  counsel  hav- 
ing stated  that  he  sought  by  such  testimony 


to  impeach  the  credibility  of  appellant,  and 
having  failed  to  lay  the  foundation  for  im< 
peachment  by  proper  interrogatioa  by  him  of 
appellant.  Fifth,  that  the  trial  court  erred 
in  admitting  in  evidence  the  testimony  -  of 
respondent's  counsel  as  to  the  statements 
made  at  his  office  by  appellant  while  con- 
sulting him  as  to  her  claim  against  respond- 
ent society,  such  communications  being  privi- 
leged by  reason  of  the  relation  of  attorney 
and  client,  thus  created  and  existing  between 
such  counsel  and  appellant.  Sixth,  that  the 
court  erred  in  refusing  to  give  instruction  No. 
8,  offered  by  plaintiff  (appellant).  And,  final- 
ly, that  the  court  erred  In  refusing  to  grant 
plaintiff  a  new  trial,  for  the  reason,  as  It  is 
alleged,  that  the  evidence  does  not  support 
the  verdict  of  the  Jury. 

[1]  I.  The  point  is  urged  that  the  learned 
trial  court  erred  in  admitting  in  evidence  the 
deposition  of  Helen  A.  Hnghes,  read  in  evi- 
dence on  behalf  of  the  defendant  below,  be- 
cause the  statutory  grounds  for  reading  same 
at  the  trial  were  not  shown.  An  examina- 
tion of  the  record  discloses  that  the  certificate 
of  the  officer  who  toolt  the  deposition  Is 
omitted  from  the  record.  Under  our  statute 
(section  6167  B.  S.  of  Mo.  1919  [section  64U 
R.  S.  of  Mo.  1900]),  relating  to  "when  deposi- 
tions may  be  read,"  it  is  provided: 

"The  facta  which  would  authorize  the  read- 
ing of  the  deposition  may  be  established  by 
the  testimony  of  the  opposing  witness  or  the 
eertifieate  of  the  offher  tahimg  tA«  «afn«. 
•    •    •»     (itaUcs  ours.) 

It  has  been  repeatedly  held  that  where  the 
certificate  of  the  officer  taking  the  deposition 
Is  not  preserved  in  the  record,  the  presump- 
tion will  be  indulged  that  the  certificate  dls- 
cloees  a  proper  case  for  reading  the  deposi- 
tion. Sullivan  T.  Railway  Co.,  97  Mo.  113, 
10  S.  W.  852;  Klages  ▼.  Mueller,  166  Mo. 
App.  540.  loa  ctt.  643,  149  S.  W.  327;  Tober- 
man,  Mackey  &  Co.  v.  Oidley,  187  S.  W.  593, 
loc.  clt.  594;  Sheeto  v.  Regnler,  221  S.  W. 
417,  loc.  clt  418. 

It  follows  that  In  light  of  the  statute  and 
the  authority  of  the  cases  cited  supra  we 
must  rule  this  point  against  appellant 

[2-4]  II.  Touching  the  second  alleged  error 
in  admitting  In  evidence  the  proceedings  be- 
fore the  coroner  and  the  report  of  the  "Dis- 
trict Court"  to  the  Courfl  of  Honor,  all  of 
which,  as  it  is  claimed,  were  inadmissible  as 
hearsay,  the  learned  counsel  for  the  appel- 
lant cite  two  cases  only,  that  of  E^ane  v. 
Supreme  Tent,  Knights  of  Maccabees  of  the 
World,  113  Mo.  App.  104,  87  S.  W.  547,  cited 
as  Kane  t.  Lodge,  and  2Etaa.  Life  Ins.  Co.  t. 
Milward,  118  Ky.  716,  82  S.  W.  364,  68  L. 
R.  A.  285,  4  A|p.  Cas.  1092.  Each  of  these 
decisions  relate  only  to  the  admission  in 
evidence  of  the  proceedings  before  the  coro- 
ner and  his  verdict  or  finding. 

In  Kane  v.  Supreme  Tent  Knights  of  Mac- 
cabees of  the  World,  supra,  dor  court  said: 
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^Considering  the  loose  and  nn satisfactory 
manner  In'^bich  these  post  mortems  are  often 
held,  we  thinlc  the  verdict  of  the  coroner's  jury 
would,  in  most  instances,  be  as  likely  to  lead 
the  triers  of  the  fact  away  from  the  truth  as 
.toward  it.  It  seems  to  us  that  they  ought  to 
be  classed  rather  as  hearsay  than  as  the  re- 
sult of  a  judicial  investigation,  and  for  this 
reason  rejected  as  evidence  in  civil  cases." 

That  is  practically  the  holding  of  the 
Courts  of  Appeals  of  Kentucky,  on  a  very 
elaborate  examination  of  the  question.  In  the 
case  above  cited. 

In  Queatham  t.  Modem  Woodmen  of 
America,  148  Mo.  App.  S3,  127  S.  W.  651,  It 
1b  stated  that — 

As  a  general  rule  "proofs  of  death  furnished 
by  a  beneficiary  to  the  insurer  in  accordance 
with  the  stipulations  of  the  policy  are  admis- 
sible in  evidence  against  such  beneficiaries  as 
admissions  by  him  of  the  truth  of  the  state- 
ments therein  contained.  Although  there  is 
strong  reason  for  the  rule  where  the  statement 
is  made  directly  by  the  beneficiary,  it  is  sub- 
ject to  the  qualification  that  the  beneficiary 
will  not  be  estopped  by  erroneous  statements 
in  the  notice  of  proofs  of  death  under  all  cir- 
cumstances. In  other  words,  succinctly  stated. 
In  proper  cases,  admissions  contained  in  such 
proofs  may  be  e;cplained  on  the  trial.  They 
are  only  prima  facie  that  the  facts  stated  are 
true"   (citing  many  authorities). 

This  rule,  that  the  beneficiary  sending  in 
proofs  Is  not  conclusively  boun()  by  admis- 
sions contained  therein,  and  that  they  are 
prima  facie  evidence  of  admission  against 
Interest,  has  been  frequently  followed  in  other 
cases,  as  see  Castas  y.  Supreme  Lodge,  etc., 
190  Mo.  App.  67,  175  S.  W.  264,  wherQ  at 
page  66  it  Is  said,  referring  to  the  proofs 
furnished  by  the  beneficiary: 

"Such  proof  is  conclusive,  too,  on  the  party 
furnishing  it,  touching  the  fact  of  suicide  unless 
contradicted  or  properly  explained  as  by  show- 
ing some  mistake  or  misapprehension  or  some- 
thing otherwise  calculated  to  relieve  against  it." 

A  like  holding  was  also  made  In  Stephens 
T.  Metropolitan  Life  Ins.  Co.,  190  Mo.  App. 
673,  loc  cit.  680,  176  S.  W.  253.  See,  also, 
Bruck  V.  Ins.  Co.,  194  Mo.  App.  529,  loa  dt 
538,  185  S.  W.  753,  and  many  other  cases, 
the  last  being  Williams  et  al.  v.  Modern 
Woodmen  of  Amer.,  not  yet  ofladally  report- 
ed, but  see  221  S.  W.  414. 

Holding  that  the  rule  did  not  apply  in  that 
case,  and  referring  to  the  effect  of  the  hear- 
ing before  a  coroner  and  his  verdict,  our 
court,  in  the  Queatham  Case,  supra  (148  Mo. 
App.  loc.  dt  49,  127  S.  W.  655)  said: 

"We  believe,  therefore,  while  such  verdlbt 
is  competent  to  be  received  in  evidence  as  a 
part  of  the  proof  that  the  death  of  the  insured 
occurred,  it  is  not  even  pridi  fade  competent 
as  tending  to  prove  the  cause  of  sach  death  and 
this  is  true  when  it  is  introduced  by  either 
party." 

Several  cases  are  dted  in  support  of  this, 
although  there  are  many  authorities  to  the 


contrary.  The  modem,  certainly  the  Ameri- 
can rule,  Is  that  proceedings  before  a  cor- 
oner and  the  verdict  of  himself  or  the  jury 
are  not  ordinarily  competent  In  dvil  cases. 
In  Sullivan  v.  Seattle  Elec.  Co.,  51  Wash. 
71,  commencing  at  page  72  (97  Pac.  1109, 
1110,  130  Am.  St  Rep.  10) ,  it  Is  said,  consider- 
ing the  challenge  as  to  the  comi^tency  of  the 
report  of  the  coroner: 

"It  was  formerly  held  that  the  record  of  the 
coroner's  inquest  on  a  dead  body  was  compe- 
tent, but  not  conclusive,  evidence  of  the  cause 
of  death  in  all  dvil  actions,  because  it  was  the 
result  of  an  inquiry  made  under  competent 
public  authority  to  ascertain  matters  of  public 
interest  and  concern.  1  Oreenleaf,  {  556. 
This  rule  still  prevails  in  a  few  jurisdictions, 
but  the  great  weight  of  modem  authority  is 
against  it" 

A  multitude  of  cases  are  dted  by  the  court 
In  support  of  this  proposition,  and  the  court 
concludes  (61  Wash.  loc.  dt  73,  97  Pac.  1110, 
130  Am.   St  R(9.  10): 

"The  rule  exduding  such  records  prevails 
indiscriminately  in  actions  on  insurance  polides 
and  in  actions  to  recover  damages  for  death  by 
a  wrongful  ad,  as  will  appear  from  an  exam- 
ination of  the  cases  dted." 

In  Be  Estate  of  Bertha  M.  Dolbeer,  149 
Oal.  227,  loc.  dt  246,  86  Pac.  695,  loc  dt 
704,  9  Ann.  Caa.  796,  the  Supreme  Court  of 
California  held  that  the  action  of  the 
trial  court  in  excluding  the  verdict  of  the 
coroner's  inquest  on  the  bodies  of  two  of 
the  parties  whose  Interests  were  Involved 
was  correct  the  court  saying: 

"It  has  been  expressly  dedded  in  this  state 
that  a  verdict  of  a  coroner's  jury  is  not  ad- 
missible in  such  a  case  as  this." 

That  case  was  a  contest  oret  a  will,  but 
the  same  rule  applies  here. 

It  does  not  appear  in  any  of  Qiese  cases 
last  cited  from  other  states,  or  in  the  Kane 
or  .Sltna  Life  Ins.  Company  cases,  supra, 
that  the  dalmont  had  accompanied  her  proof 
of  loss  with  the  proceedings  before  the  cor- 
oner or  his  finding. 

We  do  not  find  in  the  rules  of  the  defend- 
ant order  or  in  the  certificate  itself  any  re- 
quirement that  the  rerdlct  of  the  coroner, 
if  an  Inquest  is  held,  b0  furnished  as  part 
of  the  proofs  of  death.  There  is  evidence 
in  the  case,  however,  tending  to  show  that 
the  plalntlEt  here  had  accompanl^  her  proofs 
of  death,  both  with  the  proceedings  before 
the  coroner  and  the  verdict  of  the  coroner's 
jury,  as  well  as  by  other  documents.  She 
offered  evidence  In  explanation  or  denial  of 
these  as  her  act. 

As  we  have  seen,  when  the  claimant  as 
It  is  said,  accompanies  her  proof  of  loss  with 
the  proceedings  before  the  coroner,  such  state- 
ment by  her  with  the  accompanying  papers 
are  competent  and  receivable  in  evidence  as 
admissions  by  her,  subject  always  to  her  right 
to  either  qualify  them,  explain  them,  or  show 
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<   a  matter  of  fact  she  had  not  trans- 
<l    tbem  with  her  proofs  of  loss.    That 
c  rule  stated  In  our  own  courts,  as  will 
-t^en   by  the  cases  cited  above.    It  la  also 
''ojj^nized  as  the  rule  in  other  jurisdictions, 
hiis,  in  Krogb  v.  Modem  Brotherhood,  153 
.Vis.  397,   141  N.  W.  276,  45  li.  R.  A.  (N.  S.) 
I04,    it   appeared  that  the  certificate  of  In- 
lurance  required  that  if  a  coroner's  Inquest 
sras  held,   a  copy  of  the  verdict  of  the  cor- 
>ner's     Jury,    properly    certified,    should    be 
Cumlslied.  by  tibe  dalniant  as  a  part  of  the 
proofs  of  death,  but  this  was  not  done;  no 
certificate    having    been    furnished   by    the 
plaintiff  In  the  case.    Instead  of  that,  how- 
ever, it  appeared  that  such  a  copy  was  at- 
tached to  a  notification  of  the  death  of  Erogh, 
made  to  defendant  by  its  agent,  as  required 
by  Its  by-laws,  and  this  was  the  cojjy  which 
"was    sought  to  be  introduced  in  evidence, 
and  which  the  trial  court  rejected.     Plaln- 
tluf  herself,  it  appeared,  had  bad  nothing  to 
do   with    fnmiShing  the  certificate.    Under 
these   circumstances  the  Supreme  Court  of 
Wisconsin  (153  Wis.  loc.  dt  402*  141  N.  W. 
278,  45  L.  B.  A.  [N.  8.1  404)  said: 

"Had  it  been  a  part  of  the  proofs  of  death 
furnished  by  her  it  would  have  been  competent 
as  an  admission  against  interest,  which,  while 
not  condnsive,  would  have  been  prima  facie 
evidence  against  her  [citing  cases].  But  where 
the  coroner's  verdict  is  furnished  by  the  com- 
pany's agents  the  rnle  does  not  apply.  Nothing 
they  do  without  the  knowledge  or  consent  of 
the  plaintiff  or  beneficiaries  can  be  received 
as  admissions  against  them,  and  the  verdict 
of  the  coroner's  jury  was  properly  excluded" 
[dting  cases]. 

Bzamlnl&g  the  abstract  In  this  case,  It  Is 
very  difficult  to  say  how  these  proceedings 
before  the  coroner,  as  well  as  the  proceed- 
ings before  the  council  and  the  report  of  the 
"district  court"  to  the  Ck>urt  of  Honor  got 
into  the  record.    At  all  events,  It  appears 
that  the  proceedings  before  the  coroner  and 
before  the  "district  court"  were  attached  to 
the  proofs  of  death,  which  purported  to  have 
been  forwarded  to  the  supreme  officer  of  the 
defendant  order.    If  that  Is  the  case,  then 
we  hold  that  these  matters  were  properly 
-  admitted  In  evidence,  subject,  as  before  said, 
to  the  right  of  the  plaintiff  to  make  such  ex- 
planation in  regard  to  them  as  she  was  able 
to  do.    This  disposes  of  the   second  point 
made  by  learned  counsel  for  the  appellant, 
and  we  hold  it  against  them,  and,  as  the 
record  appears  before  us,  these  were  properly 
admitted. 

[6]  III.  Tonching  the  third  point  made, 
that  the  statements  of  the  attorney  for  de- 
fendant as  to  conversations  between  himself 
and  plaintiff  in  his  office,  concerning  this 
daim,  were  not  admissible  because  the  prop- 
er ground  had  not  been  laid  for  Impeachment, 
and  because  privileged,  we  hold  the  point 
against  appellant.  This  also  applies  to  the 
fifth  assignment    While  it  Is  true  that  de- 


fendant's attorney  stated  that  he  offered  this 
as  impeachment  of  appellant,  when  we  ex- 
amine  the  testimony  itself  it  Is  not  of 
the  nature  of  an  Impeachment,  but  Is  con- 
tradictory of  a  statemefit  which  had  been 
voluntarily  made  by  the  plaintiff  herself  In 
her  cross-examination  as  to  what  bad  occur- 
red between  hersdf  and  that  attorney.  By 
this  testimony,  which  came  in  without  objec- 
tion an^  was  volunteered  by  plaintiff  herself, 
the  door  was  open  for  the  attorney  to  give 
his  version  of  what  had  occurred  between 
them.  Plaintiff  had  herself  removed  the  bar 
of  secrecy,  and,  while  not  in  the  line  of  im- 
peachment, the  testimony  of  the  attorney  was 
properly  admissible  in  contradiction  of  the 
plaintiff,  and  was  not  privileged. 

IV.  As  to  the  fourth  point  made  as  to  the 
admission  in  evidence  of  the  testimony  of  the 
witness  Jennie  S.  Sommers  upon  her  recall 
to  the  witness  stand,  we  are  not  able  to  find 
any  justification  for  this  dahn,  nor  do  we 
find  that  any  objection  was  made  to  that 
evidence. 

[6]  V.  Error  Is  assigned  on  the  refusal  of 
the  trial  court  to  give  instruction  numbered 
3,  requested  by  plaintiff.  This  instruction 
reads  as  follows: 

"The  court  instructs  the  jury  that,  in  de- 
termining whether  John  L.  Whiteside  did  or 
did  not  commit  suidde,  unless  the  facts  are 
80  dear  and  iudisputable  as  to  exdude  every 
other  reasonable  hypothesis  other  than  that 
the  said  Whiteside  committed  suidde,  then  you 
must  find  that  his  death  resulted  from  some 
cause  other  than  suidde." 

In  the  recent  case  of  Prentiss  ▼.  Illinois 
Life  Ins.  Co.,  226  S.  W.  695  doc  dt  701) 
an  Instruction  of  llKe  character  was  under 
consideration,  and  the  court  held: 

"While  it  is  true  that  suicide  is  not  presumed, 
and  cannot  be  found,  as  a  matter  of  law,  when 
the  evidence  is  wholly  circumstantial,  unless 
such  drcumstances  exclude  every  reasonable 
hypothesis  except  suidde,  yet  it  is  improper 
in  an  instruction  to  so  state  to  the  jury  when 
there  is  evidence  both  for  and  against  suidde. 
Brunswick  v.  Standard  Ace.  Ins.  Co.,  278  Mo. 
154,  213  S.  W.  loc.  dt  50,  7  A.  L.  B.  1213; 
Kane  v.  Lodge,  113  Mo.  App.  loc.  cit.  118,  119, 
87  S.  W.  547.  In  the  case  at  bar,  there  was 
the  strongest  sort  of  evidence  showing  that  the 
assured  committed  suidde,  and  in  the  face  of 
such  evidence  all  presumptions  disappear,  and 
it  is  for  the  jury  to  determine,  under  aU  the 
facts  and  drcumstances  in  the  case,  whether 
the  assured  did  commit  suidde,  and  on  this 
prc^Msition  the  burden  of  proof  was  upon  the 
defendant  insurance  company.  In  dvil  cases, 
even  where  the  cause  of  action  or  defense  is 
based  upon  a  criminal  charge  a  preponderance 
of  the  evidence  is  suffident  although  the  evi- 
dence is  all  drcnmstantial.  It  need  not  be 
proved  beyond  a  reasonable  doubt  or,  what  is 
the  same  thing,  exclude  every  other  reasonable 
hypothesis.  States  ex  rd.  v.  Ellison,  268  Mo. 
239,  187  S.  W.  23;  Edwards  v.  Knapp  Co.,  97 
Mo.  432,  10  S.  W.  54;  Smith  v.  Burrus,  106 
Mo.  101,  16  a  W.  881,  13  L.  a.  A.  59,  27 
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Am.  St.  Bep.  820;  Maraball  t.  Ins.  Co.,  43  Mo. 
686." 

On  authority  of  the  Prentiss  Case,  supra, 
we  must  rule  tha{  there  was  no  error  In 
the  refusal  of  this  Instruction  as  drafted. 

It  follows  from  what  we  have  stated  above 
that  there  Is  no  error  in  the  record  effecting 
the  merits  of  the  case,  and,  the  judgment  be- 
ing for  the  right  party  It  should  be,  and  the 
same  Is  hereby,  ordered  affirmed. 

AIjLEN,  p.  J.,  concurs, 
DAUES,  J^  not  sitting. 


LARSON  et  al.  v.  8H0CKLEY  At  al. 

2632.) 


(NO. 


(Springfield  Court  of  Appeals.    Missouri.    May 

3,  1921.    Rehearing  Denied  June 

20,  1821.) 

1.  Appeal  aad  error  «=>543— Appellant  seeking 
remand  beeause  lost  notes  of  evidence  pre- 
vent transcript  and  bill  of  exceptions  Is  not 
entitled  to  retrial  as  of  right  and  must  be 
without  fault. 

An  application  for  remand  of  a  canse,  ap- 
pealed on  the  ground  that  the  stenographer's 
notes  of  the  evidence  had  been  lost,  rendering 
it  Impossible  to  secure  the  transcript  and  file 
bill  of  exceptions,  is  not  a  case  where  the  ap- 
pellant can  demand  a  retrial  as  a  matter  of 
right,  but  is  one  in  which  the  appellate  court 
in  the  exercise  of  a  wise  discretion  may  grant 
or  refuse  the  relief  asKed,  and  appellant  to  be 
entitled  to  such  relief  must  be  free  from  fault 
and  must  have  exercised  proper  diligence. 

2.  Appeal  and  error  «=s>543— Facts  held  t* 
show  that  appellant  seeking  retrial  beoausa 
of  lost  steaographer'a  notes  was  not  with- 
out fault. 

On  appellant's  motion  for  retrial  because 
of  lost  stenographer's  notes  held,  from  facts  in 
the  record,  that  appellants  bad  failed  to  sus- 
tain the  burden  of  proving  that  they  bad  been 
dligent  and  free  from  fault  in  not  securing 
transcript  of  the  evidence. 

Appeal  from  Circuit  Court,  Taney  County; 
Fred  Stewart,  Judge. 

Action  by  H.  A.  Larson  and  another 
against  Edwin  M.  Shockley  and  others. 
From  a  judgment  therein  plaintiffs  appeal 
and  apply  for  a  remand  for  new  trial  be- 
cause of  lost  stenographer's  notes  prevent- 
ing securing  a  transcript  and  filing  a  hill 
of  exceptions.  Application  reused,  and  ap- 
peal dismissed. 

M.  R.  Lively,  of  Webb  City,  for  appellants. 
Lewis  Luster,  of  Springfield,  for  respond- 
ents. 

COX,  P.  J.    This  case  was  tried  In  the  di^ 

cult  court  of  Taney  county  and  Involved  a 


receivership.  At  the  April,  1918,  term  of  the 
Taney  county  circuit  court,  the  receiver 
made  his  final  report  which  was  modified  to 
some  extent  and  approved  and  certain  aUaw- 
ances  made  and  certain  sums  taxed  against 
appellants.  We  assume  that  a  motion  for 
new  trial  was  filed  at  that  term  and  the  canse 
continued  on  the  motion  for  the  appeal  was 
granted  in  April,  1919.  At  the  October,  1919, 
term  of  this  court,  respondents  filed  a  mo- 
tion to  affirm  the  Judgment  for  failure  of 
appellants  to  comply  with  the  rules  of  this 
court.  This  motion  was  overruled  and  the 
case  continued  to  the  March  term,  1920.  At 
that  time,  appellants  secured  a  continuance 
to  the  October  term,  1920,  and  at  that  term 
secured  another  continuance  to  this  term. 
At  this  term,  appellants  filed  an  application 
to  have  the  cause  remanded  for  a  new  trial 
on  the  ground  that  the  stenographer's  notes  of 
the  evidence  had  been  lost  and  it  was  there- 
fore impossible  for  him  to  secure  a  tran- 
script of  the  evidence  and  file  bill  of  ^oep- 
tions  in  the  case.  Respondents  resist  this 
application  and  Insist  that  the  appeal  should 
be  dismissed  and  this  litigation  ended. 

[1]  Appellants  show  by  affidavit  that  while 
this  receivership  was  pending  evidence  was 
taken  by  three  different  stenographers;  that 
attorney  for  appellants  soon  after  taking  the 
appeal  filed  with  the  court  reporter  that  took 
the  last  oral  evidence  an  order  for  a  bill  of 
exceptions  and  complete  transcript  of  the 
evidence  in  said  cause.  They  aso  filed  the 
affidavits  of  two  of  the  stenographers,  one 
made  on  the  ISth  of  November.  1920,  stat- 
ing that  she  had  been  requested  by  at- 
torney for  appellants  to  make  a  transcript 
of  the  evidence  taken  by  her  but  that  her 
notes  could  not  be  found  and  she  had  not 
prepared  the  transcript  for  that  reason. 
When  this  request  was  made,  or  when  she 
discovered  that  her  notes  were  misplaced,  is 
not  stated.  The  affidavit  of  the  other  stenog- 
rapher was  made  on  the  7th  day  of  Decem- 
ber, 1920,  and  stated  in  substance  the  same 
thing.  This  affidavit  did  not  show  when 
the  request  for  a  transcript  had  been  made 
nor  when  he  discovered  that  his  notes  were 
misplaced.  Respondents  have  filed  a  letter 
received  from  one  of  these  stenographers  dat- 
ed August  25,  1920,  stating  that  she  had  not 
received  an  order  for  a  transcript  at  that 
time  and  that  she  was  then  unable  to  locate 
her  notes.  Also,  a  letter  from  one  of  the 
stenographers,  Oscar  Sanders,  who  took  part 
of  the  testimony,  addressed  to  attorney  for 
respondent  and  dated  August  30,  1920,  in 
which  he  stated  that  he  resigned  as  stenog- 
rapher and  was  inducted  into  the  United 
States  Army  in  December,  1917,  and  spent 
practically  all  of  1913  and  1919  in  France; 
that  while  acting  as  stenographer  he  took 
testimony  in  this  case  in  1917,  and  while  in 
France  be  had  correspondence  with  appel- 
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lants'  attorney  In  regard  to  another  case 
tried  In  Taney  county  and  had  made  a  tran- 
script for  him  In  that  case  while  in  France, 
hut  that  this  case  was  not  mentioned  to 
him;  that  he  left  his  notes  in  the  vault  of 
the  circuit  clerk  at  Ava,  Douglas  county, 
Mo.;  and  that  If  they  are  still  there,  he 
could  secure  them  and  make  a  transcript  of 
the  evidence  taken  by  him. 

We  do  not  think  the  showing  made  entitles 
appellants  to  a  reversal  and  new  trial.  This 
is  not  a  case  in  which  an  appellant  can  de- 
mand a  retrial  as  a  matter  of  right,  but  Is 
one  In  which  the  appellate  court  In  the  exer- 
cise of  a  wise  discretion  may  grant  or  refuse 
the  relief  asked,  and  It  Is  conceded  that  to 
entitle  an  appellant  to  snch  reUef,  he  must 
be  free  from  fault  and  must  have  exercised 
proper  diligence.  The  principle  Inrolved 
and  the  rule  by  which  appellate  courts  are 
guided  In  cases  of  this  character  are  well 
stated  by  Judge  Trimble,  speaking  for  the 
Kansas  City  Court  of  Apjwals  in  the  case 
of  Stevens  et  aL  v.  Chapin,  227  S.  W.  874, 
loc.  dt.  876,  as  follows: 

"The  rixht  of  appeal  ia  a  creature  of  the 
statute,  and  since  there  is  no  statute  provid- 
ing for  a  new  trial  because  the  stenographer's 
notes  are  destroyed,  the  right  to  have  a  cause 
remanded  on  this  ground  must,  in  a  large  de- 
tree,  depend  npon  the  circumstances  of  each 
case.  And  the  qnestion  whether  appellant  ia 
to  b«  granted  relief  on  incb  ground  should  be 
determined  upon  principles  analogous  to  equit- 
able doctrines  rather  than  the  strict  rules  of 
law.  Appellant  is  not  asking  for  something 
to  which  be  is  entitled  as  a  matter  of  strict, 
absolute,  legal  right  but  for  that  which  the 
court,  in  the  exercise  of  inherent  extraordinary 
powers,  will  grant  to  prevent  a  possible  injus- 
tice being  done  to  one  who  is  himself  wholly 
without  fault  or  blame.  In  every  case  which 
we  have  examined,  this  freedom  from  fault  or 
blame  on  the  part  of  one  seeking  such  relief  is 
a  necessary  prerequisite  to  the  granting  of 
Uie  relief  sought"— citing  cases. 

Farther  It  Is  stated : 

"Not  only  must  an  appellant  in  such  case  be 
free  from  actual  fault  or  negligence,  but  he 
must  also  show  that  he  exercised  due  diligence 
and  was  free  from  laches." 

[2]  The  burden  Is  on  appellants  to  show 
that  they  have  been  diligent  and  are  free 
from  defaalt.  Here  there  is  no  evidence  of 
any  showing  that  any  effort  was  ever  made 
to  get  a  transcript  of  the  testimony  taken 
by  Mr.  Sanders.  True,  appellants  -state 
that  they  ordered  a  full  transcript  from  the 
stenographer  who  took  the  last  oral  testi- 
mony, but  they  did  not  even  inquire  whether 
that  stenographer  had  possession  of  the  notes 
of  the  other  stenographers  or  could  procure 
them,  or  If  procured,  that  they  could  be 
transcribed  by  talm.  There  Is  no  evidence 
showing  when  the  stenographer's  notes  were 
first  discovered  to  have  been  misplaced  or 


that  any  effort  had  ever  been  made  to  pre- 
pare a  bin  of  exceptions  without  them.  It 
also  seems  to  us  that  proper  diligence  would 
have  required  appellants  to  have  learned 
whether  or  not  a  transcript  of  the  evidence 
could  have  been  secured  long  before  they 
knew,  or  claim  they  did  learn,  that  fact. 
We  do  not  feel  that  under  the  showing  made 
here  we  ought  to  grant  the  relief  asked. 

The  application  to  remand  this  case  for 
new  trial  will  be  refused,  and  appellants^  ap- 
peal dismissed. 

FAKEINGTON  and  BRADLEY,  JJ.,  con- 
cur. 


RUEMMELI-DAWLEY    MFG.    CO.   V.    MAY 

OEi^RTMENT  STORES  CO. 

(No.  16066.) 

(St  Louis  Oourt  of  Appeals.    MissoaiL 
May  3,  1921.) 

1.  Work  and  labor  «s» 1 3— Plaintiff  •■ias  spoa 
quantum  meruit  bouad  by  terms  of  ipecial 
contract. 

Where  plaintiff  has  introduced  a  special 
contract  in  support  of  his  action  upon  quantum 
meruit  for  services  rendered,  his  claim  being 
based  upon  "extras"  not  part  of  the  general  con- 
tract, be  is  bound  by  the  terms  of  the  contract 
reciting  conditions  under  which  extra  labors 
were  to  be  performed. 

2.  Contraots  «=>346(g)— Defemtant  always  at 
liberty  under  general  denial  to  overthrow 
contract  asserted. 

Defendant  under  a  general  denial  is  al- 
ways at  liberty  to  disprove  and  overthrow  a 
contract  asserted  against  him  by  proving  that 
it  was  materially  different  from  the  one  so 
asserted,  but  can  introduce  no  evidence  of  new 
matter  to  avoid  the  legal  effect  or  operation 
of  allegations  of  fact  in  the  complaint. 

3.  Work  and  labor  «=327(4)— Defendant  held 
entitled  to  prove  that  extras  sued  for  were 
■ot  authorized  In  writing. 

Where  plaintiff,  suing  in  quantum  meruit 
for  extras  furnished,  introduced  the  contract 
in  evidence  to  make  out  its  case,  and  the  con- 
tract specifically  provided  that  no  "extra  pay- 
ment" would  be  allowed  for  "extras"  unless 
same  were  authorized  in  writing  and. the  price 
agreed  upon  in  advance,  defendant  was  enti- 
tled under  a  general  denial  to  show  that  no 
written  order  was  ever  given  for  any  of  the 
extra  work  or  materials  sought  to  be  recover- 
ed for. 

Appeal    from    St.    Louis    Circuit    Court; 
Rhodes  E.  Cave,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Ruemmeli-Dawley  Manufac- 
turing Company  against  the  May  Department 
Stores  Company,  Judgment  for  defendant, 
and  plaintitC  appeals.    Affirmed. 
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Nagel  ft  Kirby,  of  St.  Loula,  for  appellant. 
Nathan  Prank  and  Richard  A.  Jones,  both 
of  St  Lonis,  for  respondent 

BECKER,  3.  Plaintlfr  was  one  of  the 
contractors  engaged  in  the  preparation  of 
the  premises  leased  by  the  defendant  in  the 
Railway  Exchange  Building  in  St  Louis. 
The  part  of  this  work  which  plaintiff  was  to 
perform,  namely,  that  of  constructing  and  In- 
stalling a  refrigerating  plant  and  the  work 
connected  therewith,  was  coveted,  by  a  writ- 
ten contract  between  plaintiff  and  defendant 
executed  prior  to  the  doing  of  the  work. 

Under  the  five  counts  of  its  petition  plain- 
tiff seeks  to  recover  upon  quantum  meruit 
for  labor  and  material  claimed  to  hare  been 
furnished  upon  and  in  connection  with  this 
work.  The  defendant's  answer  to  each  of 
the  counts  was  a  general  denial^ 

The  case  was  tried  to  the  court  witbont 
the  Intervention  of  a  jury.  At  the  trial,  as 
part  of  its  case  in  chief,  plaintiff  offered, 
and  there  was  received  in  evidence  the  said 
written  contract  between  plaintiff  and  de- 
fendant, and  plaintiff  sought  to  establish  that 
the  various  Items  upon  which  it  based  Its 
claim  were  "extras,"  and  not  contemplated  to 
be  furnished  as  a  part  of  the  general  con- 
tract This  contract  as  introduced  in  evi- 
dence, as  to  the  method  by  which  anything 
for  which  extra  compensation  was  to  be 
claimed,  required  as  a  condition  precedent 
thereto  that — 

"Any  modification  of  plana  and  specifica- 
tions deemed  advisable  by  the  owner,  before 
or  daring  the  constraction  of  the  work,  shall 
be  estimated  upon  at  the  time  by  the  contrac- 
tor, and,  if  satisfactory  to  the  owner,  he  will 
order  work  done  at  the  prices  agreed  upon  in 
writing;  otherwise  extra  work  shall  not  be 
allowed,  and  the  contractor  will  not  be  allowed 
extra  payment  for  same." 

Burlng  the  progress  of  the  trial  the  de- 
fendant was  permitted,  over  objection  of  the 
plaintiff,  to  introduce  testimony  to  the  effect 
that  no  written  orders  had  been  given  for 
any  of  the  items  mentioned  in  plaintiff's  pe- 
tition. 

No  declaratiMis  of  law  were  asked  for  or 
given,  and  the  court  made  no  finding  of  facts. 

The  court  found  for  defendant  on  each  of 
the  counts  in  plaintiff's  petition,  and  plain- 
tiff appealed. 

Plaintiff  below,  appellant  here,  assigns  as 
error  the  ruling  of  the  court  which  permitted 
defendant  to  introduce  testimony  to  the  effect 
that  no  written  orders  were  given  for  the 
work  sued  on  In  the  several  counts  in  plain- 
tiff's petition,  and  in  the  overruling  of  plain- 
tiff's objection  to  such  testimony  on  the 
ground  that  the  only  basis  for  any  such  evi- 
dence was  to  be  found  in  the  written  contract 
between  plaintiff  and  defendant,  and  that  this 
contract  should  have  been  specially  pleaded 
by  the  defendant  in  its  answer  had  it  intend- 
ed to  rely  upon  its  provisions.  | 


"  •  •  •  It  is  very  true  that,  where  work 
is  done  or  services  performed  under  a  special 
contract,  and  the  plaintiff  has  fully  performed 
the  contract  on  his  part,  and  nothing  resnains 
but  a  duty  on  the  part  of  the  defendant  to  pay 
the  price  agreed  on,  the  plaintiff  is  not  In  such 
case  bound  to  sue  on  the  written  contract,  but 
may  nse  the  common  connts  in  assumpsit,  bat 
still,  when  the  contmct  is  produced  on  the 
trial,  the  plaintiff  will  be  required  to  prove 
that  he  has  performed  the  contract  on  his 
part,  and  that  by  virtue  of  the  provisions  of 
the  contract  the  defendant  is  required  to  pay 
the  price  agreed  on;  if  any  fact  necessary  to 
create  a  liability  on  the  part  of  defendant  to 
pay  is  wanting,  the  plaintiff  cannot  recover." 
Stout  V.  St.  lionis  Tribune  Co.,  62  Mo.  342, 
loc.  cit  347;  Ingram  v.  Ashmore,  12  Mo.  674; 
Mansur  v.  Botts,  80  Mo.  651;  Bedman  v. 
Adams,  166  Mo.  60,  66  S.  W.  800;  Wflliams 
V.  Chicago  By.  Co.,  112  Mo.  463,  20  S.  W.  631. 
34  Am.  St  Bep.  40ft. 

And  it  has  frequently  been  held  fit  such 
cases,  however,  that  the  contract  between  the 
parties  may  be  "used  as  an  Instrument  of 
proof."  Neenan  v.  Donoghue,  50  Mo.  493. 
See,  also,  Stockman  v.  Allen,  160  Mo.  App. 
229,  142  S.  W.  744;  American  Surety  Co.  v. 
Const  Co.,  182  Mo.  App.  667,  loc  dt  674, 166 
S.  W.  333. 

"Though  in  form  this  is  a  snit  for  money  had 
and  received,  and  not  one  on  a  special  contract, 
nevertheless,  a  special  contract  having  been 
established,  the  rights  of  the  parties  were  to 
be  determined  in  accordance  with  it  Fox 
V.  Car  Co.,  16  Mo.  App.  122;  Mansur  ▼.  Botts, 
80  Mo.  651,  656."  Beagles  v.  Robertson,  135 
Mo.  App.  306,  loc.  dt  324,  116  S.  W.  1042. 

And  In  the  case  of  Williams  y.  Chicago  By. 
Co.,  112  Mo.  463, 20  S.  W.  631,  34  Am.  St.  Rep. 
403,  wherein  plaintiff  sued  on  the  common 
count  indebitatus  assumpsit  as  for  a  quantum 
meruit  on  the  question  as  to  what  effect  the 
contract  in  evidence  should  be  given,  the 
court  said: 

"Having  held  that  plaintiffs  under  the  alle- 
gations in  their  petition  could  show  the  amount 
and  value  of  their  labor  not  exceeding  the  con- 
tract price,  the  qnestlon  necessarily  arises: 
What  effect  is  to  be  given  the  contract  in  such 
a  case?  We  answer  that  the  contract  must 
still  control." 

[1]  Thus  It  would  seem,  under  the  authori- 
ties, that  where  plaintiff,  as  In  this  case,  has 
Introduced  a  spedal  contract  in  support  of 
his  action  upon  quantum  memit  for  services 
rendered,  he  Is  bound  by  the  terms  of  the 
contract.  Here  plaintiff,  however,  has  clear- 
ly failed  to  prove  that  it  has  complied  with 
the  contract  Introduced  In  evidence  by  It 
with  regard  to  the  provision  which  requires 
that  any  and  all  work  in  the  way  of  "extras" 
must  be  authorized  in  writing  and  tbe 
amount  to  be  charged  therefor  spedflcally 
agreed  to;  X)therwise  "extra  work  shall  not 
be  allowed  and  the  contractor  will  not  be  al- 
lowed extra  payments  for  same." 
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«red  tliat  defendant,  under  a  general  denial 
is  always  at  liberty  to  disprove  aJ>d  orer- 
hrow  the  contract  asserted  against  him  by 
)rovlng  that  It  was  materially  different  from 
be  one  so  asserted."  Wllkerson  y.  Famham, 
i2  Mo.  672,  loc.  dt.  679.  And  so  defendant 
lere,  under  Its  general  denial,  could  intro- 
luoe  as  evidence  anything  which  tended  di- 
rectly to  controvert  the  material  Allegations 
of  fact  In  the  complaint,  but  could  introduce 
no  evidence  of  new  matter  to  avoid  the  legal 
effect  or  operation  of  such  facts.  A  goieral 
denial  goes  to  the  facts  alleged,  and  not  to 
the  liability  arising  ^om  those  fftcts. 

[3]  Under  defendant's  theory  of  the  case 
plaintiff  never  had  a  cause  of  action  for  el- 
ttaer  or  any  of  the  counts  sued  on,  and  the^ 
fore  was  entitled,  under  Its  plea  of  general 
denial,  to  show  any  matter  which  tended  to 
prove  that  plaintiff  at  no  time  had  a  cause 
of  action.    Therefore,  since  the  contract  it- 
self, -which  plaintiff  introduced  in  evidence 
to   make   out  its  case,  specifically  provided 
that  no  "extra  payments"  will  be  allowed  for 
"extras"  unless  same  are  authorized  In  writ- 
tng  and  the  price  agreed  upon  in  advance, 
the  defendant  was  clearly  entitled  to  show 
that  no  written  order  was  ever  given  for  any 
of  the  "^tra"  work  or  materials  sought  to 
be   recovered  for  in  the  several  counts  of 
plaintifTs  petition. 

As  to  appellant's  argument  that  respond- 
ent waived  this  provision  ot  the  contract,  It  is 
sufficient  to  say  that  plaintiff  did  not  make 
out  such  a  case  of  waiver  as  to  make  it  a 
question  of  law  for  the  court,  but  it  was 
clearly  a  question  of  fact  for  the  court,  sit- 
ting as  a  Jury,  and  imder  the  evidence  the 
court,  sitting  as  a  Jury,  in  rendering  a  gen- 
eral finding  for  the  defendant  decided  this 
point  against  plaintiff. 

No  declarations  of  law  were  asked  for  or 
given,  and  the  court  made  no  special  finding 
of  facts.  Finding  no  error  In  the  record  prej- 
udicial to  plaintiff's  rights,  and  the  record 
showing  substantial  testimony,  if  believed,  to 
support  the  finding  of  the  learned  trial  Judge, 
we  order  the  Judgment  affirmed. 

AliLEN,  P.  J.,  concurs. 


NEAL  V.  CROWSON.     (No.   13816.) 


(Kansas  CSty    Ciourt   of   Appeals. 
June  13,  1921.) 


Missouri. 


I.  Evidence   9=>I8— That   Jack   has   no   value, 
•xeept  for  breeding  purposes,  matter  of  oom- 
fflon  linowiedoa. 
It  is  a  matter  of  common  knowledge  among 

fsnnen  and  breeders  that  a  jack  has  no  value 

except  for  breeding  purposes. 


Implied  warranty 
that  Jacks  were  reasonably  fit  for  breeding 
purposes. 

In  the  sale  of  jacks,  the  law  implied  a  war- 
ranty that  they  were  reasonably  fit  for  the 
purpose  for  which  sold,  namely,  that  of  breed- 
ing, and  if  tbey  fell  short  of  the  warranty  the 
buyer's  note  was  without  consideration. 

3.  Sales  <8=>445( I)— Whether  there  was  war- 
ranty of  jaoks  sold  a  jury  question. 

In  sait  on  a  note  given  for  the  price  of 
jacks  sold  for  breeding  purposes,  the  question 
of  whether  there  was  a  warranQr  of  fitness 
(or  such  purpose,  either  express  or  implied, 
was  for  the  jury. 

4.  Appeal  and  error  Qs>l033(2)— Varianoe  be- 
tween pleading  and  proof  In  action  on  note 
given  for  price  of  jacks  harmless. 

In  suit  on  a  note  given  for  the  purchase 
price  of  jacks,  in  alleging  an  implied  warranty 
of  their  fitness  for  breeding  purposes,  and  prov- 
ing an  express  warranty,  defendant  buyer  as- 
sumed more  of  a  burden  than  the  law  requir- 
ed, and  such  variance  between  the  pleadings 
and  proof  was  not  prejudicial  to  plaintiff,  the 
purchaser  of  the  note. 

5.  Sales  «=> 1 26(3)— Notice  of  resoisslon  of 
purchase  price  of  jacks  gives  within  time 
after  permitting  seller  to  attempt  to  demon- 
strate their  utility. 

Where  jacks  were  sold  for  breeding  pur- 
poses, and  turned  out  to  be  slow  workers,  and 
the  seller  and  the  buyer  co-operated  in  an  at- 
tempt to  make  them  work,  notice  given  by  the 
buyer  to  the  seller  of  rescission  after  thus  hav- 
ing given  the  seller  opportunity  to  demonstrate 
the  usefulness  of  the  jacks  was  given  within 
due  time. 

6.  Trial  4=»295(l)— iMtruotlon  mast  be  oos- 
strned  with  others. 

An  instruction  not  purporting  to  cover  de- 
fendanf 8  entire  case  must  be  construed  with 
all  of  the  instructions. 

7.  Sales  «=3>I09— Instniotlon  that  seller  oouM 
not  rescind  In  part  proper. 

In  suit  on  a  note  given  for  the  purchase 
price  of  Ja<^8,  defendant  maker  claiming  breach 
of  warranty  of  their  fitness  for  breeding  pur- 
poses, an  instruction  that  the  seller  could  not 
rescind  part  of  the  contract  of  sale  without  re- 
scinding ail,  and  that  if  he  took  back  one  jack 
he  mast  accept  back  both  of  th^m,  etc.,  was 
in  conformity  with  law,  leaving  the  jury  to 
determine  whether  there  was  a  contract  to  re- 
scind and  to  predicate  their  verdict  on  such 
finding. 

Appeal    fr4Mn    Circuit    Court,    Cutaway 
County;  David  H.  Harrlfi,  Judge. 
"Not  to  be  ofllclally  published." 
Action  by  M.  T.  Neal  against  Harold  Crow- 
son.    From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Irwin  ft  Haley,  of  Jefferson  C!lty,  for  ap- 
pellant 

N.  T.  Cave  and  W.  B.  Whitlow,  both  of 
Fulton,  for  respondent. 
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ARNOLD,  J.  This  is  a  snlt  on  a  promis- 
sory note  by  the  assignee  thereof  against  the 
maker.  On  April  2,  1017,  defendant  pur- 
chased of  one  Grove  R.  Selby  a  one-balf  in- 
terest In  two  Jacks,  and  In  payment  thereof 
gave  his  promissory  note  of  that  date  In  the 
sum  of  $400,  payable  in  one  year,  at  7  per 
cent,  interest  per  annum,  compounded  an- 
nually. After  maturity  the  note  was  sold  to 
plaintiff  herein,  and  payment  thereof  was 
•  refused  by  defendant  The  petition  describes 
the  Bald  note  and  alleges  demand  and  re- 
fusal of  defendant  to  x>ay. 

The  answer  admits  the  ezecutl<n  of  the 
note  as  pleaded  in  the  petition,  and  as  fur- 
ther answer  states  that  at  the  time  the  note 
was  given  the  payee  knew  that  defendant 
was  purdiasing  said  Jacks  for  breeding  pur- 
poses only,,  and  knew  that  the  only  use  and 
value  of  said  Ja'cks  would  be  for  breeding, 
and  that  defendant,  relying  on  the  knowl- 
edge of  said  Grove  R.  Selby  aa  b^ng  true, 
and  being  deceived  thereby,  gave  his  note  as 
above  described.  The  answer  further  al- 
leges that  in  truth  and  in  fact  the  said  Jacks 
were  not  reasonably  fit  for  breeding  pui^ 
posee,  and  that  upon  discovering  said  fact 
defendant  tendered  said  Jacks  back  to  said 
Grove  R.  Selby,  and  rescinded  the  contract  to 
purchase;  that  defendant  kept  said  Jacks 
at  the  request  of  Selby  until  the  summer  of 
1818,  at  which  time  Selby  agreed  to  rescind 
tbe  contract,  and  took  back  one  of  said  Jacks, 
and  has  since  retained  him,  and  stated  that 
be  would  take  the  other  as  soon  as  he  bad  a 
suitable  place  to  confine  him.  The  answer 
farther  alleges  that  said  note  was  purchased 
by  plaintiff  after  maturity  and  not  for  value. 

The  reply  is,  first,  a  general  denial,  and 
e8x>ecially  denies  warranty  and  that  the 
jacks  were  not  reasonably  fit  for  breeding 
purposes,  resclndment  and  agreement  to  re- 
scind, and  alleges  that,  for  valuable  consid- 
eration of  a  reduced  price  of  the  Jacks,  de- 
fendant waived  guaranty,  and  pleads  estop- 
pel of  defendant's  right  to  daim  warranty 
and  rescission,  and  that  there  was  an  agree- 
ment that  the  Jacks  be  divided  between  de- 
fendant and  Selby. 

The  cause  was  tried  to  a  Jury,  and  re- 
sulted in  a  verdict  for  defendant.  Plaintiff 
appeals,  and  makes  sis  assignments  of  error. 

First,  plaintiff  contends  that  the  answer 
pleaded  an  Implied  warranty  and  that  de- 
fendant's evidence.  If  It  showed  anything, 
showed  an  express  warranty,  and  that  there 
is  a  fatal  variance  between  the  pleading  and 
the  proof.  Defendant's  answer  pleads  an 
Implied  warranty  in  the  following  language: 

"Bat  defendant  states  that  at  the  time  said 
contract  of  purchase  was  made  the  said  Grove 
B.  Selby  knew  that  the  defendant  was  purchas- 
ing a  one-half  interest  in  said  jacks  for  breed- 
ing purposes  only,  and  knew  that  the  only  use 
and  value  of  said  jacks  would  be  for  breeding, 
and    that    this    defendant,    relying    upon    thej 


knowledge  of  said  Grove  R.  Selby  as  to  the 
purpose  for  which  Jacks  are  used  as  being 
true,  and  being  deceived  thereby,  was  induced 
to  purchase  said  jacks  from  said  Grove  B. 
Selby,  and  gave  his  said  note  as  above  describ- 
ed in  payment  thereof." 

— thus  pleading  an  Implied  warranty.  In 
Ills  testlmcmy  defendant  stated: 

"The  morning  the  trade  was  made  Mr.  Selby 
told  me  how  the  jacks  worked,  and  told  me  he 
would  guarantee  them  to  work  that  way." 

This  tends  to  prove  an  express  warranty. 

[1,2]  It  is  a  matter  of  common  knowl- 
edge among  farmers  and  breeders  that  a 
Jack  has  no  value  except  for  breeding  pur- 
poses, and  It  Is  BO  alleged  in  defendant's  an- 
swer and  proved  by  the  evidence.  By  the 
sale  of  the  Jacks  by  Selby  to  defendant  the 
law  Implied  a  warranty  that  the  Jacks  were 
reasonably  fit  for  the  purpose  for  which  mAi, 
and  If  they  fell  short  of  tills  warranty  de- 
fendant's obligation  was  without  considera- 
tioo.  Aultman,  MiUer  ft  Co.  ▼.  Hunter.  82 
Ma  App.  632. 

[S,  4]  The  question  of  whether  there  was  a 
warranty,  either  express  or  implied,  was  tax 
the  Jury.  In  alleging  an  implied  warranty, 
and  proving  an  express  warranty,  which  de- 
fendant evidently  did  to  the  satisfaction  of 
the  Jury,  he  assumed  more  of  a  burden  than 
the  law  required.  We  cannot  say  that  plain- 
tiff was  in  any  way  prejudiced  by  the  va- 
riance between  the  pleadings  in  answer  and 
the  proof. 

[S]  As  further  assignment  of  error  plain- 
tiff insists  that  one  seeking  to  rescind  must 
do  so  hnmediately  upon  discovering  the  prop- 
erty to  be  not  as  warranted  and  represented. 
This  court  held  In  Window  Co.  v.  Cornice  Co., 
181  Mo.  App.  loc.  cit.  325, 168  S.  W.  907  (opin- 
ion by  Johnson,  J.): 

"The  rule  is  well  settled  that  upon  the  dis- 
covery of  the  fraud  by  the  defrauded  party,  he 
is  put  to  bis  election  either  to  stand  upon  the 
contract  or  to  rescind  it.  Taylor  v.  Short,  lOT 
Mo.  loc.  dt.  892;  Meinershagen  v.  Taylor,  16d 
Mo.  App.  22.  When  a  party  seeks  to  rescind  a 
contract  he  must  do  so  unequivocally  and  in  a 
reasonable  time  (Shultz  v.  Cbristman,  9  Mo. 
App.  338),  and  unreasonable  delay,  especially 
when  accompanied  by  acts  in  recognition  of  the 
contract  will  condone  the  fraud  and  operate  as 
an  election  to  stand  upon  the  contract  (Harms 
V.  Wolf,  114  Mo.  App.  387).  To  put  the  de- 
frauded party  to  his  election  it  is  not  required 
'that  the  full  features  of  the  given  fraud  should 
be  known  to  him.  •  •  •  The  right  to  re- 
scind a  contract  mast  be  exercised  so  soon  as 
any  one  of  the  events  which  give  rise  to  the 
right  happens  or  is  known  to  the  person  en- 
titled to  it.'     Taylor  v.  Short,  supra." 

In  applying  this  rule  to  the  case  at  bar  In 
the  light  of  the  testimony,  we  must  conclude 
that  the  fact  that  the  Jacks  were  slow  work- 
ers was  discussed  between  defendant  and  Sel- 
by immediately  on  the  arrival  of  the  season 
for  the  use  of  the  Jacka^  and  that  defendant  on 
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occaslonB  called  Selby  In  regard  to  the  mat- 
ter, and  that  the  latter  went  to  defendant's 
house  to  aid  In  an  attempt  to  make  the  Jacks 
work.  The  effort  was  matual  between  de- 
fendant  and  Selby  to  secure  the  desired  re- 
sists. Thus  having  given  the  seller  oppor- 
tnnity  to  demonstrate  the  usefulness  of  the 
Jacks,  the  testimony  tends  to  show  that  no- 
tice to  rescind  then  was  given. 

The  testimony  further  tends  to  show  that 
the  seller  Insisted  that  the  Jacks  were  not 
properly  handled  (and  he  so  testified)  and 
further  that  they  were  held  by  the  buyer  at 
the  seller's  request.  This  testimony,  how- 
ever, was  not  sufficient  to  convince  the  Jury 
that  the  Jacks  were  as  warranted.  We  hold 
that  notice  to>  rescind  was  given  within  due 
time. 

Plaintiff's  third  assignment  of  error  re- 
lates to  instructions  2  and  3  for  defendant, 
and  he  argues  that  they  contain  abstract 
propositions,  of  law,  and  that  the  court 
should  have  instructed  the  Jury  how  such 
should  be  applied  to  the  facts  In  the  case, 
because  there  was  no  evidence  in  the  record 
upon  which  to  base  an  Instruction  on  Im- 
plied warranty.  This  contention  is  refuted 
.  by  our  discussion  of  point  1,  and  need  not  be 
further  discussed  here,  miere  was  substan- 
tial proof  to  support  the  Instruction.  Selby 
testified  on  cross-examination: 

"These  jacks  wer«  sold  for  breeding  pur- 
poses, and  I  know  of  no  other  use  to  which 
titey  can  be  pat,  and  they  have  no  value  oth- 
er than  for  breeding  purposes." 

In  assignment  of  error  numbered  4,  plain- 
tiff argues  that  ander  the  state  of  the  evi- 
dence In  this  case^  the  fourth  instruction  giv- 
en for  defendant  was  error  and  prejudicial 
to  plaintiff  "because  it  was  a  direct  comment 
upon  the  evidence,  and  because  It  assumes 
that  said  Jacks  were  not  reasonably  fit  for 
breeding  purposes,"  a  dlspnted  fact,  and 
"for  the  reasons,  respondent's  Instruction 
numbered  6  is  erroneous." 

[6, 7]  The  Instruction  complained  of  does 
not  purport  to  cover  the  defendant's  entire 
case;  It  must  be  construed  together  with  all 
of  tbe  instructions.  We  ftiil  to  discover  any 
conflict  between  instructions  4  and  4A,  given 
on  behalf  of  plaintiff,  and  the  Instruction 
complained  of.  The  complaint  of  plaintiff 
directed  against  Instruction  numbered  5,  for 
defendant,  is  that  It  was  error  for  the  court 
to  declare  the  law  to  be  that  it  is  Incumbent 
upon  one  of  tbe  parties  to  do  a  thing  that  is 
Inconsistent  with  the  subsequent  agreement. 
If,  after  entering  Into  a  contract,  tbe  parties 
thereto  may  mutually  agree  to  rescind,  and 
agree  upon  the  terms  of  a  new  contract 
whereby  defendant  was  to  retain  one  of  the 
Jacks  and  Selby  the  other.  The  Instruction 
informs  the  Jury  that— 
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"Selby  could  not  rescind  a  part  of  the  eon- 
tract  of  sale  without  rescinding  all;  •  •  • 
if  you  believe  and  find  from  the  evidence  that 
defendant  and  Grove  R.  Selby  agreed  at  any 
time  that  the  sale  of  the  jacks  should  be  re- 
Bcinded,  and  that  in  pursuance  of  such  agree- 
ment Grove  R.  Selby  accepted  and  took  back 
the  young  jack  mentioned  in  the  evidence,  then 
he  must  accept  both  of  said  jacks,"  etc. 

Tbi9  Instruction  clearly  is  in  conformity 
with  the  law.  It  leaves  tbe  Jury  to  deter- 
mine whether  there  was  a  contract  to  re- 
scind, and  to  predicate  their  verdict  upon 
that  finding.  It  covered  a  necessary  element 
in  defendant's  case  and  clearly  defined  it 

Instruction  numbered  4,  for  plaintiff,  prop- 
erly defines  plaintiff's  position  in  the  matter 
of  resdndment,  and  the  two,  taken  together, 
are  not  in  conflict. 

We  fail  to  find  any  prejudicial  error  In  the 
case.  The  verdict  Is  for  the  right  partyi  and 
the  Judgment  is  affirmed. 

All  concur. 


HAY  at  al.  v.  BANKERS'  LIFE  CO. 
(No.   15863.) 


(St.  Louis  Covxt  of  Appeals. 
June  7,  1921.) 
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(.  Insurance  <S==>623(I)— Ground  of  defease 
may  b«  waived. 

Tbe 'defense  that  action  was  not  brought 
on  an  insurance  certificate  within  tbe  one- 
year  period  limited  may  be  waived  by  the 
insurer. 

2.  Insuranos  >8=>6I5— laslstenoe  upon  one  of 
several  known  grounds  of  defease  may  oon- 
stitute  waiver  of  others. 

Insistence  by  the  insurer  upon  one  of  sev- 
eral known  grounds  of  defense  may  constitute 
a  waiver  of  others. 

3.  Appeal  and  error  4=3842  ( I )— Waiver  be< 
comes  question  of  law  where  facts  are  ad- 
mitted. 

While  the  question  whether  there  bas  been 
a  waiver  is  generally  one  of  fact,  and  the  suf- 
ficiency of  the  evidence  relating  thereto  is  for 
the  Jury,  yet  where  the  facts  and  circumstanc- 
es relating  to  the  subject  are  admitted  or 
clearly  established,  waiver  becomes  a  qaestion 
of  law. 

4.  Appeal  and  error  «=a842(8)-Cen8tnictlon 
of  written  instruments,  as  letters,  Is  for  the 
court. 

The  interpretation  of  letters  and  their  le- 
gal effect  is  for  thQ  court,  being  a  question  <rf 
law. 


5.  Insurance  <S=>623 (4)— Insurer  held  to  have 

waived  as  matter  of  law  the  right  to  resist 

recovery  on  the  ground  that  aotiOB  w«s  aot 

brought  within  a  year. 

Where    an   insurance    certificate    required 

action  to  be  brought  within  a  year  after  death, 

and  insurer,  which  had  denied  liability  on  the 


»ror  otbw  eaaa  im  same  topto  and  KBT-NTTMBBB  Is  all  K«y-Numbn^  Dlsnu  and  Indsxs* 


Digitized  by 


Google 


1036 


231  SOUTHWESTBKN  BBPORTBB 


Qlo. 


theory  that  an  asaesBment  had  not  been  paid, 
considerably  after  the  expiration  of  a  year,  at 
the  demand  of  the  beneficiary's  attorney,  fur- 
nished blanks  for  proofs  of  death,  stating,  in 
a  letter  written  by  Hs  general  counsel,  that 
the  deceased  was  not  a  member  of  the  in- 
surer at  the  time  of  his  death  because  of 
failure  to  pay  assessment,  such  letter  was  a 
waiver  of  the  defense  of  limitations. 

6.  iDSuranoe  «=>360(3)— Member  not  Mtltled 
to  have  assessment  paid  oat  of  so-nlled 
guaranty  fund. 

Where  an  assessment  company  required 
members  to  make  a  deposit  in  the  guaranty 
fund,  held,  in  view  of  the  provisions  that  in 
case  of  lapse,  the  sum  paid  should  go  into 
the  reserve  fund,  and  other  by-laws  showing 
that  the  insurer  conducted  its  business  solely 
on  the  assessment  plan,  a  member  was  not  en- 
titled to  have  an  assessment  paid  out  of  the 
guaranty  fund. 

7.  Inturanoe  ^=3646(4)— Insurer  has  Iwrdan 
of  sustaining  defense  of  forfeitur*  for  aou* 
twyment  of  assessment. 

A  life  insurer  bears  the  burden  of  estab- 
lishing the  defense  of  forfeiture  for  nonpay- 
ment of  an  assessment. 

8.  Insurance  <8=>646(3)--Beaefnolary  has  bur- 
den of  showing  mMabor  was  la  good  standing 
at  time  of  death. 

In  an  action  on  a  benefit  certificate,  bene- 
ficiary has  the  burden  of  showing  that  the  de- 
ceased member  was  in  good  standing  at  the 
time  of  his  death. 

9.  Insuranoo  <8=>646(3)— CsrtMcats  Is  proof 
of  good  standing  at  tima  of  issuanoo,  and 
such  good  standing  will  be  presumed  to 
continue. 

Certificate  of  membership  in  a  life  asso- 
ciation doing  an  assessment  buriness  is  proof 
of  good  standing  at  the  time  of  issuance  of 
the  certificate,  and  such  good  standing  will 
be  presuined  to  have  continued  until  the  con- 
trary is  shown;  consequently,  in  an  action  by 
a  beneficiary  when  the  certificate  is  put  in 
evidence,  the  burden  is  upon  the  association 
to  show  that  at  the  time  of  death  the  member 
had  lost  his  good  standing. 

10.  Insurance  «=>646 (4)— Burden  of  proving 
Boapayment  of  assessment  oontlnaea  en  In- 
surer throughout  trial. 

Where,  under  the  pleadings,  the  insurer 
had  the  burden  of  proving  nonpayment  of  as- 
sessment, such  burden  continued  on  the  in- 
surer throughout  the  trial. 

11.  Appeal  and  error  «=^94(3)— EvIdenoo  of 
nonpayment  of  assassmeMs  held  for  trial 
court. 

In  an  action  on  an  insurance  certificate, 
where  the  evidence  as  to  nonpayment  of  as- 
sessments was  only  circumstantial,  the  ques- 
tion is  for  the  trial  judge  sitting  as  a  jury  to 
determine  the  credibility,  weight,  and  su£S- 
eiency  of  tte  eridence  offered. 

Appeal  from  Circuit  Court,  Clark  Oonnty; 
N.  M.  Pettinglll,  Jndge. 

Action   by    Eleanor   R.    Hay   and  others 
against  the  Bankers'  Life  Cotnpaay.    BVom 


a  Judgment  for  defendant,  plaintiffs  appeaL 
Reversed  and  remanded,  wltb  directions. 

H.  GoUins  Hay,  of  St  Loois,  J.  A.  Wbite- 
side,  of  Kahoka,  Stone,  Oamble,  McDermott 
&  Webb,  ot  Kansas  City,  and  O.  8.  CalUban, 
of  Kab<Aa,  for  appellants. 

B.  L.  Oridley,  of  Khbokn,  and  R.  B.  Alber- 
s<m,  of  Des  Moines,  Iowa,  for  reqMndent 

BEXTKER,  J.  This  is  a  suit  on  two  cer- 
tificates of  membersblp  iasued  by  the  Bank- 
ers' Life  Association  of  Dee  Moines,  Iowa,  on 
March  22,  1898,  to  Nathaniel  Hay,  of  Spring- 
field, 111.,  for  $2,000  each,  and  a  guaranty  de- 
posit of  $42  on  each  oertlflcate.  The  case 
was  tried  to  the  court  without  a  Jury,  and 
resulted  in  a  Judgment  for  the. defendant  on 
each  of  the  counts.  Plaintiffs  in  due  course 
ai^>eal. 

The  petition  is  in  two  connta,  and  Judg- 
ment was  asked  for  $2,012  and  interest  on 
each  count.  The  answer  pleads  forfeiture 
of  both  of  said  certificates,  for  the  reason 
that  assessment  due  in  January,  1916,  desig- 
nated as  call  No.  127,  had  not  been  paid ;  and 
further  pleads  that  this  action  is  barred  by 
the  limitation  clause  In  the  oertiflcates, 
which  provided  that  no  actl<m  shall  be 
brought  or  sustained  upon  or  under  the  cer- 
tificate, unless  suit  is  commenced  within  one 
year  after  the  day  of  the  death  of  the  mem- 
ber. The  reply  denies  the  affirmative  allega- 
tions in  the  answer,  and  pleads  the  statute 
of  Illinois,  extending  the  time  within  which 
action  might  be  brought  on  the  certificates 
sued  on  to  within  three  years  after  the  death 
of  Nathaniel  Hay,  and  pleading  that  defend- 
ant waived  the  limitation  clause  in  the  cer- 
tificates by  furnishing  Uanics  for  formal 
proof  of  death  In  Decemb»,  1916,  d«iying 
liability,  at  the  time,  for  the  sole  and  only 
reason  that  said  Nathaniel  Hay  was  not  a 
member  of  said  oomi>any  at  the  time  ot  his 
death  t>ecau8e  of  his  failure  to  pay  the  Janu- 
ary call.  Plaintiffs  introduced  in  evidence 
both  of  said  certificates,  and  the  change  of 
t)eneflciarle8  thereon,  making  plaintiffs  the 
lieneflciarles,  and  proved  that  platntlfCs  were 
the  children  and  heirs  of  said  Nathaniel  Hay. 

The  uncontradicted  proof  showed  that  Na- 
thaniel Hay  died  at  Urbana,  111.,  on  Febru- 
ary 9,  1915 ;  that  the  defendant  was  notified 
of  his  death  on  February  0,  lOlS,  by  tele- 
gram sent  by  plaintiff  H.  O.  Hay,  and  was 
asked  for  instructions  as  to  how  to  present 
claim  for  the  amount  due  imder  the  certifi- 
cates. The  telegram  was  answered  on  Feb- 
ruary 15,  by  letter,  acknowledging  receipt  of 
telegram,  and  stating  that  the  company  was 
holding  the  claim  for  advice  of  payment  of 
January  call ;  that  it  had  been  unable  to  find 
any  credit  for  it,  and  Inquiring  as  to  whether 
it  had  been  paid,  and,  if  so,  when  and  how. 
Deceased's  son  answered  by  letter  on  Febru- 
ary 17,  stating  that  he  was  reasonably  oer- 
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tain  that  the  January  call  bad  been  paid, 
but  he  was  unable  to  find  receipt,  and  inquir- 
ing when  he  might  expect  action  by  the  com- 
pany and  as  to  bow  proof  of  death  and  claim 
for  money  should  be  made.  This  was  an- 
swered by  the  company  on  February  19,  by 
letter  stating: 

"Up  to  this  time  we  have  been  unable  to  find 
any  credit  showing  payment  of  January  call, 
and  unless  you  find  some  evidence  that  the 
same  was  paid,  on  or  before  February  Ist, 
we  fear  that  lapse  has  occurred,  in  which 
event  it  would  not  be  necessary  to  forward 
black  for  execution,  as  there  would  be  no  lia- 
bility on  the  part  of  the  company." 

On  I^bruary  leth  an  pLgeat  of  the  company 
at  Springfield,  111,  wrote  said  son  that  the 
company  was  holding  blank  proof  of  death,  as 
they  had  not  yet  received  the  January  call. 
In  October,  1916,  plaintiffs  employed  counsel 
to  bring  suit  on  the  claim  under  these  cer- 
tificates of  membership.  No  blanks  having 
beoi  furnished  plaintiffs,  to  make  formal 
proof  of  death,  such  proof  had  not  been  made, 
and  counsel,  desiring  to  make  formal  proof 
of  death,  wrote  the  company  the  following 
Utter: 

"October  80,  1916. 

"Bankers  life  Association,  Des  Moines,  Iowa 
—Dear  Sirs:  I  have  for  Mdlection  claim  of 
Bileanor  R.  Hay,  Howard  R.  Hay  and  Henry 
Gollins  Hay,  as  beneficiaries  under  certificates 
of  membership  numbers  70594  and  T0595,  is- 
sued by  your  company  to  Natiianiel  Hay, 
March  22,  189S,  amounting  to  $2,(M2  each, 
making  a  total  of  $4,084,  together  with  six  per 
cent,  interest  from  date  that  you  first  denied 
liability  under  these  certificates.  Nathaniel 
Hay  died  in  February,  I  think  on  the  9th  day, 
19li5.  I  see  from  the  correspondence  turned 
over  to  me  with  the  certificates  that  formal 
proof  of  death  has  not  been  made  for  the  rea- 
son that  you  denied  liability  and  declined  to 
send  blanks  on  which  to  make  the  proof.  I 
will  file  suit  on  this  claim  for  tbe  $4,084  and 
interest,  without  yon  prefer  to  settle  the  claim 
without  suit,  and  I  ask  that  you  kindly  send  me 
blanks  on  which  to  make  the  formal  proof. 

"After  we  have  made  the  formal  proof  of 
death  you  may  pay  the  daim  or  contest  the 
question  of  your  liability  in  court,  as  you  may 
prefer.  Please  send  me  the  blanks  and  let  us 
get  the  matter  going  one  way  or  the  other. 
"Yours  truly,  J.  A.  Whiteside." 

In  answer  to  this  letter  the  company  sent 
the  blanks  with  the  following  letter: 

"December  29,  1916. 
"J.  A.  Whiteside,  Hiller  Building,  Kaboka, 
Missouri — Dear  Sir:  In  response  to  your  favor 
of  December  21,  1916,  with  reference  to  cer- 
tificates Nos.  70594  and  70696,  issued  to  Na- 
thaniel Hay,  March  22,  1898,  I  am  sending  yon 
herewith  our  form  of  blank  for  proof  of  death 
of  Mr.  Hay,  but  with  the  express  understand- 
ing, which  is  indorsed  thereon,  that  the  com- 
pany does  not  request  that  the  same  be  fur- 
nished or  that  any  expense,  time  or  troable 
be  Ineorred  in  connection  therewith;  because 
as  stated  in  our  letter  to  Mrs.  Hay  of  May  21, 
1915,   Mr.   Hay   was   not  a   member   of   this 


company  at  the  time  of  his  death,  because  of 
his  failure  to  pay  the  January,  1915,  call. 
His  was  ^assessment  contracts,  and  the  failure 
to  pay  the  several  assessments  quarterly  with- 
in a  month  after  the  same  was  made  terminat- 
ed membership,  as  yon  will  see  by  the  certifi- 
cates, which  I  presume  you  have.  We  will 
also  send  a  copy  of  the  by-laws  and  articles  of 
incorporation  if  desired. 

"rours  very  truly,  I.  M.  Earle, 

"Vice  President  and  General  Counsel." 

Formal  proof  of  death  was  made  by  plain- 
tiffs at  some  expense  and  work,  and  all  under 
the  direction  of  counsel  for  plaintiffs  at  Ka- 
boka, Mo.,  the  witnesses  and  parties  who 
made  the  affidavits  being  at  Springfield, 
Champaign,  and  llrbana,  111.,  and  Grand 
Junction,  Colo.  Having  waited  a  reasonable 
time  after  mailing  formal  proof  of  death  to 
the  company,  counsel  filed  suit  on  the  claim 
on  January  81, 1917.  The  court,  sitting  as  ■ 
Jury,  found  all  issues  of  fact  In  favor  of 
plaintiffs;  that  call  No.  127  was  paid,  and 
that  Nathaniel  Hay  died  February  9,  1916, 
and  was  a  member  of  the  Bankers'  Life  As- 
sociation in  good  standing  when  he  died ;  but 
held  that  the  limitation  clause  in  the  certifi- 
cate applied  and  that  plaintiffs'  cause  of  ac- 
tion was  barred  by  said  limitations  clause  in 
the  certificates,  and  for  that  reason  rendered 
judgment  against  the  plaintiffs. 

[1,  2]  I.  We  first  direct  our  attention  to  the 
question  as  to  whether  the  defendant,  under 
the  record  in  this  case,  can  be  held  as  a  mat- 
ter of  law  to  have  waived  the  clause  in  the 
certificates  which  requires  suit  thereon  to  be 
commenced  within  one  year  after  the  death 
of  the  Insured.  E3ven  though  the  limitations 
clause  in  the  certificates  was  valid,  a  point 
which  we  need  not  here  decide,  it  may  be 
waived,  and  Insistence  upon  one  of  several 
known  grounds  of  defense  may  constitute  a 
waiver  of  the  others.  Home  Life  Ins.  Co.  v. 
Pierce,  75  HI.  426;  Moore  ▼.  Nat.  Ace.  Sec.. 
38  Wash.  31,  80  Pac.  171 ;  Hansell-Elcock  Co. 
v.  Frankfort,  etc..  Ace.  Co.,  177  III.  App.  600; 
Covenant  Mut.  Life  Ass'n  v.  Baughman,  73 
111.  App.  544 ;  Shearlock  v.  Mut.  Life  Ins.  Co., 
193  Mo.  App.  430,  182  S.  W.  89;  Dolan  v. 
Royal  Neighbors,  123  Mo.  App.  147,  100  S.  W. 
498.  See,  also,  Thompson  v.  Traders'  Ins. 
Co.,  169  Mo.  12,  68  S.  W.  889. 

[3-6]  While  the  question  whether  there 
has  been  a  waiver  Is  generally  a  question  of 
fact,  and  the  sufficiency  of  the  e.vidence  re- 
lating thereto  is  for  the  Jury,  yet  where  the 
facts  and  circumstances  relating  to  the  sub- 
ject are  admitted  or  clearly  established, 
waiver  becomes  a  question  of  law.  27  R.  C. 
L.  912.  So  since  in  this  case  the  question  of 
the  waiver  is  dependent  upcm  the  legal  effect 
of  the  letter  of  plaintiffs'  attorney  of  October 
30,  1916,  to  the  defendant  company,  which 
the  defendant  company  admits  it  received, 
and  the  letter  of  December  29,  1916,  written 
by  the  defendant  to  the  attorney  for  plain- 
tiJDrs,  which  letter  was  signed  by  the  vice 
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president  and  general  counsel  of  the  defend- 
ant company,  and  which  defendant  admits 
that  It  sent,  the  questl<»  of  the  construction 
of  these  letters  does  not  present  an  issue  of 
fact  Their  interpretation  and  legal  effect, 
lllce  that  of  a  contract,  ia  not  for  the  Jury, 
nor  the  Judge  sitting  as  a  Jury,  but  is  a  ques- 
tlcMJ  of  law.  Union  Service  C!o.  v.  Drug  Co., 
.148  Mo.  App.  827,  loc.  cit  337,  128  S  W.  7; 
Mounty  y.  Xeighbors'  Implement  &  Vehicle 
Co.,  195  Mo.  App.  21,  189  S.  W.  614. 

The  letter  of  October  30,  1916,  written  by 
the  plaintiffs'  attorney  to  the  defendant  com- 
pany, sets  out  in  detail  that  the  writer  held 
for  collection  plaintiffs'  claim  on  two  certifi- 
cates issued  by  defendant,  giving  their  num- 
bers, date  of  issuance,  amount  of  each,  and  to 
whom  issued,  and  states  the  total  amount  of 
the  claim  with  Interest  from  the  date  of  the 
denial  of  liability  on  the  part  of  the  company, 
and  tpecifloally  geta  </ut  the  day,  nwnth,  and 
year  of  the  ituvred't  death,  and  further  no- 
tifies the  defendant  therein  that — 

"/  via  file  »uii  on  this  claim  for  the  94,084 
and  interest,  without  you  prefer  to  tettte  the 
claim  wttko«t  *uit.    *    *    •    (Italics  own.) 

Thus  it  clearly  appeared  from  the  date  of 
plaintiffs'  letter  and  the  date  of  the  death  of 
the  insured,  as  stated  therein,  that  a  period 
of  over  18  m<«ths  had  elapsed  since  the  date 
of  the  death  of  the  insured,  yet  the  vice 
president  and  general  counsel  of  the  defend- 
ant company,  in  his  letter  of  December  29, 
1916,  in  answer  thereto  (in  which  he  Inclosed 
forms  of  proof  of  death)  specifically  stated 
that  the  reason  why  the  company  did  "not  re- 
quest that  proofs  of  death' be  furnished,  or 
that  any  expense,  time,  or  trouble  be  incurred 
in  connection  therewith,"  was  "because,  as 
stated  In  our  letter  to  wrs.  Hay,  of  May  21, 
1915,  Mr.  Bay  was  not  a  member  in  this  com- 
pany at  the  time  of  his  death,  because  of  his 
failure  to  pay  the  January,  1915,  call."  But 
no  mention  was  made  therein  of  the  fact  that 
the  company  would  endeavor  to  invoke  the 
provision,  contained  in  the  certificates,  that 
suit  thereon  must  be  filed  within  one  year 
from  the  date  of  the  death  of  the  insured.  It 
Is  not  contended  that  the  defendant,  at  the 
time  it  sent  said  letter,  was  not  conversant 
with  the  limitation  provision  in  the  certifi- 
cates issued  by  it,  nor  that  it  was  not  aware 
of  the  fact  that  more  than  one  year  had 
elapsed  since  the  death  of  the  insured. 

It  wiU  be  noted  that  upon  the  hearing  of 
the  case  the  learned  trial  Judge  found  against 
the  defendant  upon  the  sole  ground  which  de- 
fendant sets  out  in  the  letter  as  its  cause  for 
disclaiming  liability,  and  defendant,  in  its 
letter,  not  having  mentioned  the  fact  that  it 
would  seek  to  rely  upon  the  provision  limit- 
ing the  filing  of  a  cause  of  action  to  within 
a  period  of  one  year,  after  plaintiffs  have 
gone  to  the  expense  of  engaging  counsel,  pre- 
paring proofs  of  death,  and  filing  suit,  in  the 
belief  that  the  <»ily  objecticm  that  the  defend- 


ant made  to  the  payment  of  the  certiflcates 
was  that  the  January,  1915,  asaeasment. 
No.  127,  had  not  been  paid,  should  be  held  to 
have  waived  whatever  right  it  may  have  had 
to  set  up  the  said  limitation  clause  as  a  bar  to 
plaintiffs'  right  to  bring  their  action.  We 
therefore  bold  that  the  learned  trial  Judge 
erred  in  holding  that  there  was  no  evidence 
proving  or  tending  to  prove  a  waiver  of  the 
provisions  of  said  certificates  limiting  the 
time  in  which  suit  should  be  brought,  and 
rule,  as  a  matter  of  law,  that  the  defendant 
company  waived  said  limitation  provision  .In 
said  certificates. 

[B]  II.  When  we  turn  to  the  conclusion  ar- 
rived at  by  the  learned  trial  Judge,  sitting  as 
a  Jury,  that  the  Insured  was  entitled  to  have 
his  assessment  paid  out  of  the  so-called 
"guaranty  fund,"  we  are  compelled  to  bold 
that  the  learned  trial  court  made  an  error 
of  law. 

By  article  10  of  the  articles  of  incorpora- 
tion In  evidence.  It  is  provided  that  the  funds 
of  the  defendant  association  shall  be  kept 
sqmrate  and  distinct  upon  the  books  thereof, 
and  as  to  the  "guaranty  fund"  It  Is  provided: 

"The  guaranty  fond,  the  benefit  fnnd,  the 
reserve  fund,  and  the  contingent  fund,  and 
such  other  funds  as  the  board  of  directors  may 
hereafter  establish. 

"Section  2.  The  guaranty  fund  shall  consist 
of  the  deposits  pledged  by  each  member  of  the 
association  for  the  payment  of  assessments 
and  the  said  deposit  required  of  each  member 
shall  consist  of  the  sum  of  one  dollar  for  each 
year  of  the  age  of  the  member  at  the  date  of 
application,  counted  at  his  nearest  birthday, 
and  may  consist  of  cash,  or  a  note  at  4  per 
cent,  interest,  payable  on  such  terms  as  the 
board  of  directors  may  prescribe,  and  the 
said  board  shall  have  the  power  to  declare  a  ' 
certificate  of  membership  void  and  of  no  effect 
upon  defalcation  of  payment  for  any  note 
executed  for  said  deposit" 

According  to  the  undisputed  testimony  lit 
the  present  case,  each  member  of  the  associa- 
tion on  becoming  such,  paid  to  the  associa- 
tion a  sum  equal  to  $1  for  each  year  of  his 
age  for  each  $2,000  certificate,  which  was 
placed  In  the  guaranty  fund.  If  he  dies  a 
member  in  good  standing,  the  sum  Is  paid  to 
bis  benefidary  in  addition  to  the  amount  of 
the  certificate.  If  the  member  lapses,  the 
sum  so  paid  goes  to  the  reserve  fund,  for 
use  In  paying  death  losses  when  they  exceed 
1  per  cent.  «f  the  Insurance  In  force.  In  mak- 
ing the  assessments  on  the  various  members 
quarterly,  an  estimate  was  made  In  advance 
of  the  amount,  which  would  be  required  for 
the  payment  of  death  losses  on  the  certificates 
for  the  ensuing  quarter,  basing  the  estimate 
upon  the  experience  of  the  company  during 
the  previous  year  in  combination  with  the 
American  Experience  Table  of  Mortality,  and 
the  expected  losses  for  the  ensuing  quarter 
were  calculated  from  these  bases.  The 
amount  necessary  to  pay  the  call  No.  127,  oT 
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Jannaiy,  IfilS,  being  In  excess  of  1  per  cent, 
of  the  Insurance  carried  under  the  certifi- 
cates, under  the  provisions  of  the  articles  of 
Incorporation  and  by-laws  set  forth,  the 
remainder  necessary  for  the  payment  of 
death  losses  over  and  above  the  1  per  cent. 
waB  taken  from  the  reserve  fund.  Then 
each  member  was  directly  assessed  In  a  sum 
sufficient  to  pay  the  death  losses,  based  upon 
the  amount  paid  by  blm  to  the  guaranty  fund 
and  not  in  excess  of  1  per  cent,  of  the  insur- 
ance of  the  respondent  company  on  the  as- 
sessment plan  In  force.  This  procedure  was 
in  strict  conformity  with  the  articles  of  in- 
corporation, the  by-laws  of  the  company,  and 
the  provisions  of  the  entire  contract  between 
the  member  and  the  company. 

On  the  record  before  us  we  can  come  to  no 
other  conclusion  than  that  the  defendant 
company  conducts  its  business  solely  on  the 
assessment  plan.  All  that  it  furnishes  Its 
members  is  temporary  insurance  covering  the 
time  for  which  the  member  has  paid  his  as- 
sessments. There  is  no  reserve  value  to  its 
certificates  of  membership  which  can  carry 
them  beyond  the  period  for  which  the  par- 
ticular assessment  has  been  levied  and  paid. 
This  Question  we  had  before  ua  and  discuss- 
ed so  thoroughly  in  the  case  of  Smoot  v. 
Bankers'  Life  Ass'n,  138  Mo.  App.  438,  120 
S.  W.  719,  that  it  la  unnecessary  for  us  to 
discuss  the  question  at  length.  The  Kansas 
City  Court  of  Appeals' came  to  the  same  con- 
clusion in  the  case  of  McCoy  v.  Bankers* 
Life  Ass'n,  184  Mo.  App.  35,  114  S.  W.  551, 
in  which  case  it  was  distinctly  held  that 
certificates  such  as  we  have  before  us  here 
were  Issued  on  the  assessment  plan,  and  were 
not  life  Insurance,  and  that  such  certificates 
are  forfeitable  for  failure  to  meet  the  calls 
and  assessments  made  upon  them.  It  is 
seriously  contended,  however,  that  such  a 
ruling  on  our  part  is  in  conflict  with  what 
has  been  said  by  our  court  in  Pnrdy  v. 
Bankers'  Life  Ass'n,  101  Mo.  App.  91,  74  S. 
W.  486. 

Our  court  held  In  the  Purdy  Case,  on  the 
evidence  then  before  us,  that  this  guaranty 
fund  was  subject  to  the  application  of  the 
payment  of  assessments.  In  the  light  of  the 
facts  in  evidence  In  the  case  at  bar,  we  do 
not  think  tliat  the  decision  of  our  court  in  the 
Purdy  Case  is  to  be  followed.  It  is  said  by 
Judge  Goode  in  that  case  that  no  oral  proof 
was  made  concerning  the  practice  in  the  col- 
lection of  assessments  to  pay  benefits,  and 
that  we  can  only  know  about  the  mode  in 
which  the  benefits  were  paid  from  the  articles 
and  the  by-laws ;  and,  referring  to  the  case  of 
Mee  V.  Bankers  Life  Ass'n  of  Minnesota,  69 
Minn.  210,  72  N.  W.  74,  Judge  Goode  said 
'  that  the  facts  before  him  in  the  Purdy  Case 
were  entirely  different,  as  shown  by  the  evi- 
dence, from  those  in  the  Mee  Case;  more 
correctly,  that  what  appeared  in  evidence 
in  the  Mee  Case  did  not  appear  in  evidence 
In  the  Purdy  Case.    In  the  case  at  bar,  how- 


ever, we  have  a  detailed  statement  of  the 
whole  plan  and  mode  of  carrying  on  opera- 
tions by  the  defendant  company  and  they 
are  identical  with,  those  reported  in  the  Mee 
Case,  so  that  we  are  compelled  to  say  that 
the  Purdy  Case  is  no  authority  in  the  case  at 
bar. 

The  character  of  this  guaranty  fund  has 
been  before  the  courts  of  other  states,  and 
they  hAve  uniformly  held  that  it  is  not 
available  for  the  purpose  of  paying  defaulted 
assessments.  See  Hoover  v.  Bankers'  Life 
Ass'n,  165  Iowa,  822,  136  N.  W.  117;  Mul- 
herin  v.  Bankers'  Life  Ass'n,  163  Iowa,  740, 
loc.  dt  744,  144  N.  W.  1000;  Brown  v. 
Bankers'  Life  Ass'n,  65  Ind.  App.  701,  108 
N.  E.  SOS;  Bond  v.  Bhnkers'  Life  Ass'n,  90 
Kan.  215,  133  Pac.  854;  Mee  v.  Bankers' 
Life  Co.,  69  Minn.  210,  72  N.  W.  74.  The 
nature  and  character  of  this  guaranty  fund 
and  the  manner  in  which  the  business  of  the 
company  is  carried  on  are  so  fully  set  out  in 
the  case  of  Bond  v.  Bankers'  Life  Co.,  supra, 
and  here  in  evidence,  that  we  do  not  think 
it  necessary  to  repeat  it  here.  We  are  of 
the  opinion,  and  so  hold,  that  the  learned 
trial  court  committed  an  error  of  law  in 
looking  to  the  guaranty  fund  for  the  pay- 
ment of  this  assessment 

III.  According  to  the  finding  of  facts  made 
by  the  trial  Judge  at  the  request  of  the  de- 
fendant, the  assessment  due  in  January,  1915, 
known  as  call  No.  127,  on  the  two  certifi- 
cates here  sued  on,  was  paid  in  cash. 

[7-1]  Wliatever  may  be  the  law  in  other 
states,  the  principle  Is  well  settled  in  Mis- 
souri that  the  defendant  bears  the  burden 
of  proof  to  sustain  a  defense  of  forfeiture  for 
nonpayment  of  an  assessment. 

And,  "Vhile  the  burden  was  upon  the  plain- 
tiff, in  an  action  of  this  kind,  to  show  tliat 
the  deceased  member  was  in  such  good  stand- 
ing at  the  time  of  his  death  (Seibert  v.  Chosen 
Friends,  23  Mo.  App.  268,  275),  yet  the  cer- 
tificate is  proof  of  good  standing  at  the  time 
when  it  was  issued,  and  such  good  standing 
will  be  presumed  to  have  continued  until  the' 
contrary  is  made  to  appear.  It  follows  that, 
in  such  an  action,  when  the  certificate  Is  put 
in  evidence,  the  burden  ia  upon  the  defendant 
to  show  that,  at  the  time  of  his  death,  the 
member  had  lost  his  good  standing."  Mulroy 
V.  Knights  of  Honor,  28  Mo.  App.  463,  loc. 
dt.  467. 

See,  also,  Keeton  r.  Nat.  TTnion,  17S  Ho. 
App.  801,  loc.  cit  308,  165  S.  W.  1107;  Bange 
V.  Supreme  Council,  179  Mo.  App.  21,  161  S. 
W.  652 ;  'Watkins  v.  Amer.  Yeomen,  188  Mo. 
App.  626,  176  S.  'Ve.  516;  WUUams  v.  Modem 
'Woodmen  of  Amer.,  221  S.  W.  414,  loc.  cit,  416. 

[10]  It  is  admitted  here  that  the  defend- 
ant's answer  in  the  case  admitted  all  the 
facts  necessary  to  make  plaintiffs'  prima 
facie  case,  and,  the  defendant  alleging  the  af- 
firmative defense  of  nonpayment  to  relieve 
itself  of  liability  on  these  certificates,  the 
burden  of  proof  as  to  that  issue  was  placed 
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upon  the  defendant  by  tbe  pleadings,  and 
remained  there  throngjioiit  tbe  trial  of  tbe 
case.  Swift  &  Co.  ▼.  Mutter,  115  III.  App. 
874;  Home  Ben.  Ass'n  t.  Sargent,  142  U.  S. 
691, 12  Sup.  Ct  332,  86  L.  Ed.  1160;  Stokes  v. 
Stokes,  155  N.  Y.  581,  60  N.  E.  342. 

[11]  Tbe  defendant's  evidence  on  tbe  ques- 
tion of  the  nonpayment  of  the  assessment  No. 
127  consists  of  the  testimony  of  witnesses. 
It  Is  all  circumstantial,  and  Its  essential 
parts  rest  entirely  on  parol;  and,  even  if 
such  evidence  were  uncontradicted,  the  ques- 
tion must  be  submitted  to  the  trial  Judge, 
sitting  as  a  Jury,  to  determine  tbe  credibility, 
weight,  and  sufficiency  of  tbe  testimony  offei'- 
ed.  Gannon  ▼.  Laclede  Gas  Light  Co.,  145 
Mo.  602,  46  S.  W.  968,  47  S.  W.  907;  St. 
Louis  Union  Trust  Co.  v.  Hill,  223  S.  W.  434 ; 
Lafterty  v.  Kan.  Caty  Casualty  Co.  (Sup.)  220 
S.  W.  760. 

It  follows  ffom  what  we  bare  stated  here- 
in that,  bad  tbe  Jeamed  trial  Judge  correct- 
ly applied  tbe  law  to  the  facts  as  found  by 
him,  sitting  as  a  Jury,  Judgment  in  favor  of 
plaintiffs  would  have  resulted.  It  is  there- 
fore ordered  that  tbe  Judgment  herein  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  tbe  trial  court  to  enter  Judgment  In 
favor  of  appellants. 

ALXiBN,  P.  J.,  concurs. 
DAUES,  Jn  not  sitting. 


O'CONNELL  V.  KANSAS  CITY.    (No.  14082.) 

(Kansas  CSty  Court  of  Appeals.    MiasourL 
June  13,  1921.) 

1.  Pleading  «s>34(6)— Petltioa  ■pbaM  oa  oh- 
Jeetlon  to  evidence  If  any  oaus*  of  action  is 
•tated  thoagh  Imperfectly. 

An  attack  on  the  petition  by  objection  to 
evidence  for  insufficiency  of  the  petition  is  not 
looked  Dpon  with  favor,  and  tbe  petition  will 
be  given  a  liberal  construction  and  upheld  if  it 
states  any  cause  of  action  whatever,  though  it 
be  defectively  stated. 

2.  Pleading  «=934(6)— On  obJootiOB  to  any  evU 
denoe  petition  not  Insufficient  If  tact  not  ex- 
pressly stated  Is  necessarily  Implied. 

On  objection  to  the  introduction  of  any  evi- 
dence for  insufficiency  of  the  petition,  the  al- 
legations of  the  petition  must  be  construed  in 
their  most  favorable  light  to  plaintiff,  and,  it 
the  existence  of  an  elemental  fact  is  not  ex- 
pressly stated,  but  follows  as  a  necessary  im- 
plication from  the  facts  alleged,  the  petition 
should  not  be  adjudged  insufficient. 

3.  Pleading  «s»433  (8) —Petition  In  action  for 
injuries  held  sufficient  after  verdlot  as  against 
objection  that  city's  notice  of  defect  was  not 
alleged;   "maintain." 

In  an  action  for  injuries,  a  petition  alleg- 
ing that  on  the  date  of  the  injury  and  for  a 


long  time  prior  thereto  a  sidewalk  or  footbridge 
was  maintained  by  defendant  city  in  a  danger- 
ous, unsafe,  and  insecure  condition  was  sofS- 
dent  after  verdict  as  against  the  objection  that 
it  did  not  allege  that  tbe  city  had  actual  or 
constructive  knowledge  of  the  defect  in  the 
sidewalk  as  to  "maintain"  a  defect  means  to 
keep  up,  preserve,  or  continue  tbe  defective 
condition,  and  suggests  some  active  participa- 
tion in  the  matter  of  continuing  the  conditioo. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Main- 
tabi.] 

4.  Appeal  and  error  «s»23t(S)— Qeneral  ofe> 
Jection  to  exhibition  of  Injury  to  Jury  btii 
Insufficient. 

The  words  "I  object^  were  not  a  snfflcieBt 
objection  to  plalntilTs  exhibition  of  her  injured 
wrist  to  the  jury  to  raise  any  point  on  appeal 

5.  Appeal  and  error  «=3l060( I)— Judgment  not 
reversed  for  argument  Improper  on  question 
of  damages  when  counsel  was  not  arguing 
qnostiofl  of  damages. 

Though  In  an  action  for  injuries  it  is  im- 
proper to  argue  that  the  jury  should  assess 
plaintifTs  damages  in  accordance  with  what  they 
would  take  for  a  similar  injury  to  themselves 
and  to  persist  in  such  argument  after  a  ruling 
has  been  made,  the  judgment  will  not  be  revers- 
ed because  plaintiff's  counsel  asked  the  jury  to 
put  themselves  in  pliuntiff's  place,  where  there 
is  nothing  in  the  record  to  show  that  he  was 
at  the  time  arguing  the  question  of  damages. 

6.  Damages  «=3l32(7)— Verdlot  for  $1,725  for 
Injuries  to  log  and  wrist  held  not  excessive. 

Where  a  girl  15  or  16  years  old,  earning 
$15.40  a  week,  was  so  painfuUy  injured  by  step- 
ping through  a  hole  in  a  bridge  with  her  left 
leg,  causing  her  to  fall  and  strike  her  left  hand 
and  wrist,  that  she  fainted  and  was  in  bed  for 
six  weeks,  and,  after  returning  to  work,  was 
unable  to  do  work  requiring  her  to  stand  and 
had  a  permanent  injury  of  the  wrist,  necessi- 
tating a  tight  bandage  when  working  and  cans- 
ing  a  knot  on  the  wrist,  a  verdict  of  $1,725 
held  not  excessive. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   T.  J.  Seebom,  Judge. 

Action  by  Delia  O'Connell  by  her  next 
friend,  James  J.  Shepard,  against  Kansas 
City.  From  a  Judgment  for  plalntllF,  defend- 
ant appeals.    Affirmed. 

B.  M.  Harber  and  Francis  BI.  Hayward, 

both  of  Kansas  City,  for  appellant. 

Rogers  &  Yates,  of  Kansas  City,  for  re- 
Sipondent 

BLAND,  J.  This  is  a  suit  for  damages  tar 
personal  injuries.  Plaintiff  recovered  a  ver- 
dict and  judgment  In  tbe  sum  of  11,725,  and 
defendant  has  appealed. 

The  facts  show  that  on  August  12,  1919. 
plaintiff,  a  girl  15  or  16  years  of  age,  -was 
injured  while  walking  In  the  nighttime  over 
the  sidewalk  portion  of  a  bridge  across  nhir- 
key  creek.    This  bridge  was  maintained  by  tbe 
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defendant  aa  a  highway  at  Thirtieth  street 
and  Southwest  boulevard  In  Kansas  City, 
Mo.  Plaintiff's  left  foot  and  l^t  limb  went 
through  a  hole  In  the  bridge  to  a  point  In 
the  region  of  her  knee,  causing  her  to  fall 
and  to  strike  her  left  hand  and  wrist. 
The  petition  (dtargea  that  defendant — 

"  *  •  •  maintains  and  operates  public 
streets,  sidewalks,  and  highways  within  the 
said  Kansas  City,  and  particularly  at  and  near 
Thirtieth  street  and  Southwest  boulevard,  at 
which  place  the  defendant  mahitams  and  oper- 
ates a  sidewalk  or  footbridge  across  Turkey 
creek. 

"PlaintifE  states  that  the  said  sidewalk  or  foot- 
bridge was  on'  the  12th  day  of  August,  1019, 
and  for  a  long  time  prior  thereto,  maintained 
by  the  defendant  for  the  purpose  of  permitting 
pedestrians  to  walk  upon  and  travel  over  the 
same  in  a  dangerous,  unsafe,  and  insecure  con- 
dition, which  said  sidewalk  or  footbridge  was 
not  reasonably  safe  for  persons  while  traveling 
over  the  same  in  ordinary  modes. 

"Flaintiif  states  that  on  said  date  and  at 
about  the  hour  of  11  p.  m.,  while  she  was  walk- 
ing along  over  and  upon  said  sidewalk  or  foot- 
bridge and  without  any  knowledge  of  the  dan- 
gerous, unsafe,  and  insecure  condition  thereof, 
she  stepped  into  a  hole  in  the  sidewalk  or  foot- 
bridge and  then  and  there,  by  reason  of  the 
aforesaid  dangerous,  unsafe,  and  insecure  con- 
dition, plaintiff  was  caused  to  fall,  whereby  she 
was  seriously  and  permanently  injured  and  crip- 
pled." 

Defendant  Insists  that  "the  court  erred  In 
not  sustaining  defendant's  objection  to  the 
Introduction  of  any  evidence  because  plain- 
tiffs petition  stated  no  cause  of  action  what- 
ever, and  In  overruling  defendant's  motion 
In  arrest  of  Judgment."  In  support  of  this 
contention  defendant  urges  that  there  Is  no 
allegation  in  the  petition  of  negligence  on  the 
part  of  defendant,  "no  allegation  that  the 
dty  had  either  actual  or  constructive  knowl- 
edge of  a  defect  in  the  sidewalk  from  whidi 
negligence  could  have  been  Inferred."  There 
was  no  demurrer  to  the  petition,  but  defend- 
ant answered. 

[1,2]  An  attack  upon  the  petition  such  as 
was  made  in  the  trial  court  Is  not  looked  up- 
on with  favor.  Under  the  circumstances  wi 
are  required  to  give  a  liberal  construction  to 
the  petition,  and,  If  it  states  any  cause  of 
action  whatever,  we  must  hold  it  good,  al- 
though the  cause  of  action  may  be  defectively 
stated.  Peters  v.  Kansas  City  Rys.  Co.,  204 
Mo.  App.  197,  224  S.  W.  25,  27.  And  we  must 
construe  the  allegations  of  the  petition  in 
their  most  favorable  light  to  the  plaintiff, 
and  It  the  existence  of  an  elemental  fact  is 
not  expressly  stated,  but  may  be  said  to 
follow  as  a  necessary  Implication  from  the 
facta  alleged,  the  petition  should  not  be  ad- 
Judged  insufficient  to  support  a  verdict.  Wil- 
son y.  St.  Joseph,  189  Mo.  App.  667,  661,  123 
8.  W.  604;  Hurst  ▼.  City  of  Ashgrove,  96 
Mo.  168,  172,  9  S.  W.  631;  Chance  ▼.  City  of 
St  Joseph,  196  Mo.  Aw-  1.  S.  190  S.  W.  24. 
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[3]  The  petition  alleges  that  "said  side- 
walk t>r  footbridge  was  on  the  12th  day  o£ 
August,  1919,  and  for  a  long  time  prior  there- 
to, maintained  by  the  defendant  •  •  •  in 
a  dangerous,  unsafe,  and  Insecure  condition." 

"The  word  'maintain'  does  not  mean  to  pro- 
vide or  construct,  but  means  to  keep  up;  to 
keep  from  change;  to  preserve  (Worcest. 
Diet.) ;  to  hold  or  keep  in  any  particular  stats 
or  condition;   to  keep  up  (Webst.  Diet). 

"In  Moon  v.  Dnrden,  2  Bzch.  21,  it  was  said: 
"The  verb  "to  maintain,"  •  *  *  signifies  to 
support  what  has  already  been  brought  into 
existence.' " 

Verdin  v.  City  of  St.  Iiouis,  131  Mo.  26,  87, 
33  S.  W.  480,  494;  Barber  Asphalt  Paving  Co. 
V.  Hezel.  156  Mo.  391,  399,  56  S.  W.  449,  451 
(48  L.  a  A  285). 

"The  word  'maintain,'  used  as  a  verb,  does 
not  mean  to  provide  or  construct,  but,  as  de- 
fined by  lexicographers,  means  to  keep  up,  to 
keep  from  change,  to  preserve.  Worcester's 
Dictionary.  To  hold  or  keep  in  any  particular 
state  or  condition,  to  keep  up.  Webster's  Dic- 
tionary. 

"In  the  case  of  Moon  v.  Durden,  2  Exchequer 
R.  21,  it  was  said:  "The  verb  "to  maint^dn," 
in  pleading,  has  a  distinct  technical  signification. 
It  signifies  to  support  what' has  already  been 
brought  into  existence.' " 

Louisville,  New  Albany  &  Chicago  Ry.  Co. 
V.  Oodman,  104  Ind.  490,  492,  4  N.  E.  168, 
164;  Kendrick  &  Roberts  v.  Warren  Bros.  Co., 
110  Md.  47,  72,  72  AU.  461. 

"Webster's  Dictionary,  which  has  become  in 
effect  a  law  book  on  questions  of  construction, 
defines  the  word  'maintain'  as  follows:  To 
hold,  preserve,  or  keep  in  any  particular  state 
or  condition;  to  snstidn;  not  to  suffer  to  fail 
or  decline.' "  Brenn  v.  City  of  Troy,  60  Barb. 
(N.  T.)  417,  421;  Benson  v.  Mayor,  etc.,  of  N. 
Y.,  10  Barb.  (N.  Y.)  223,  236;  Kovachoff  v.  St. 
Johns  Lumber  Co.,  61  Or.  174,  180,  121  Pac 
801. 

The  petition  in  this  case  alleges  that  the 
city  "maintained"  the  sidewalk  in  a  danger^ 
ous,  unsafe^  Insecure,  and  not  reasonably  sale 
condition.  SYom  the  foregoing  definitions  of 
the  word  "maintain"  it  is  apparent  that  to 
maintain  a  defect  means  someOiing  more 
than  mere  notice  or  even  knowledge  of  the 
defect.  It  means  keeping  up,  preserving,  or 
continuing  the  defective  condition,  and  sug- 
gests some  active  participation  in  the  matter 
of  continuing  the  condition.  So  me  think 
that  the  fact  that  the  city  had  notice  of  the 
defect  In  the  sidewalk  may  be  said  to  follow 
as  a  necessary  Implication  from  the  facts 
alleged  In  the  petition,  and  the  petition  la 
good  after  verdict  nnder  the  drcumstancea 
present  In  this  case. 

[4]  Dnrlng  the  trial  the  following  occurred: 

"Q.  Just  come  over  here,  please,  and  let  the 
jury  see  it. 

"Mr.  Hayward:  I  object  to  that,  your  honor, 

"Mr.  Rogers:  I  offer  to  exhibit  the  injury 
on  the  wrist  to  tiie  jury. 

"The  Court:  Proceed.  (To  which  ruling  and 
action  of  the  court  the  defendant  by  its  counsel 
then  and  there  duly  excepted.) 


Digitized  by 


Google 


1042 


231  SOUTHWESTERN  BEPOBTEB 


(Ho. 


"Q.  Juat  let  the  gentlemen  see  it  (Plain- 
tiff here  steps  down  to  the  jury,  and  walks  np 
and  down  before  the  jury,  and  the  Jarj  exam- 
inee and  feels  of  plaintiff's  wrist.)" 

It  is  insisted  that  the  court  erred  "in  per- 
mittinjr  the  Jury  to  feel  of  plaintilfB  wrist, 
thereby  excitlnj;  the  sympathy  of  the  Jury  in 
plaintiff's  behalf,  and  increasing  the  size  of 
the  verdict,  which  was  excessive."  We  think 
that  defendant  is  in  no  position  to  raise  any 
point  in  reference  to  this  occurrence  for  the 
reason  that  it  did  not  make  any  valid  objec- 
tion. The  words  "I  object"  have  often  been 
held  to  be  no  objection  whatever.  State  t. 
Lewis,  264  Mo.  420,  429,  176  S.  W.  60;  State 
V.  Tatman,  264  Mo.  357,  370,  175  S.  W.  69; 
Breen  v.  United  Rys.  Co.  of  St.  IxHiia  (Sup.) 
204  S.  W.  521,  522,  and  cases  therein  cited. 

[B]  It  is  last  Insisted  that  the  verdict  is 
excessive  and  that  the'  size  of  it  may  have 
been  increased  by  Improper  remarks  of  plain- 
tltrs  counsel  in  his  final  argument  to  the 
Jury.  The  argument  objected  to  is  aa  fol- 
lows: 

"Mr.  Rogers:  •  •  •  Pot  yourself  in  her 
place— 

"Mr.  Hayward  (interrupting):  I  object  to 
that,  your  honor,  and  ask  that  the  jury  be  in- 
structed to  disregard  it. 

"The  Court:  Let  that  be  withdrawn;  and  the 
jury  is  instructed  to  disregard  it. 

"Mr.  Rogers:  Put  yourself  in  this  little  girl's 
shoes — 

"Mr.  Hayward  (interrupting) :  I  object  again, 
to  that  form  of  argument;  and  I  ask  that  the 
Jury  be  instructed  to  disregard  it. 

"The  Court:  Tes;  the  Jury  will  disregard  it* 

It  has  been  held  that  it  Is  improper  to  ar- 
gue to  the  jury  that  they  should  assess  plain- 
tiff's damages  in  accordance  with  what  they 
would  take  for  a  similar  injury  to  them- 
selves; that  after  a  ruling  is  once  made 
counsel  should  not  persist  in  making  the 
same  improper  argument  over  and  over 
again.  There  is  nothing  in  the  matter  pre- 
served in  the  record  to  show  tlutt  plaintiff's 
counsel  was  arguing  to  the  Jury  the  matter 
of  plaintiff's  injuries  at  the  time  the  above 
words  complained  of  in  the  argument  were 
uttered.  In  fact,  there  is  nothing  In  the  ai^ 
gument  preserved  to  indicate  in  what  con- 
nection the  Jury  were  asked  to  put  themselves 
in  place  of  plaintiff.  If  an  appellant  desirea 
to  raise  a  point  in  connection  with  bis  op- 
ponent's argument  to  the  jury,  he  dionld  ab- 
stract enough  of  the  argument  for  us  to  know 
exactly  what  it  was  and  then  point  out  pre- 


cisely what  the  misconduct  of  his  opponent 
consisted  of.  Defendant's  argument  to  the 
Jury  made  prior  to  that  of  plaintUTs  counsel 
is  not  free  from  objection.  In  an  ingenious 
way  defendant's  counsel  drew  the  attention 
of  the  Jnry  to  the  fact  that,  if  some  of  them 
were  taxpayers,  they  iwould  be  called  upon  to 
help  pay  any  Judgment  returned  against  de- 
fendant 

[I]  The  evidoice  sbows  that  plaintiff's  in- 
Jury  was  so  painful  that  it  caused  her  to 
faint  at  the  time  it  was  received,  and  that 
she  was  taken  home  in  an  automobile.  She 
remained  in  bed  for  six  weeks,  suffering  pain 
in  her  knee,  back,  and  wrist.  At  the  time  of 
her  Injury  she  was  employed  in  a  packing 
house  "putting  slugs  on  cans."  She  was  un- 
able to  go  back  to  work  for  a  period  of  eight 
weeks,  and  when  she  finally  returned  she 
was  unable  to  do  the  same  work  for  the 
reason  that  it  required  her  to  stand,  so  she 
was  put  to  work  in  the  labeling  room,  -n-here 
she  could  sit  down.  She  was  earning  $15.40 
per  week,  which  amount  was  lost  for  a  period 
of  eight  weeks. 

The  trial  was  about  ten  months  after  the 
injury,  and- at  tliat  time  plaintiff  still  had 
some  swelling  In  her  knee.  At  times  her 
knee  pained  her,  and  U  she  walked  a  great 
distance  it  caused  her  to  limp.  However, 
from  the  admission  of  plaintiff  in  regard  to 
being  able  to  attend  dances  and  to  dance, 
we  conclude  that  she  had  to  a  great  degree 
recovered  from  the  injury  to  her  limb  at  the 
time  of  the  trial.  However,  the  evidence 
shows  that  at  the  time  of  the  trial  she  had 
a  knot  on  her  wrist  due  to  an  injured  ten- 
don. This  knot  was  described  as  "a  nodule 
on  the  inner  side  of  her  wrist"  This  was 
an  Involvement  of  the  little  bursa,  "which 
is  one  of  the  extensors  of  the  muscles,  that 
the  muscles  terminate  in."  This  knot 
was  "quite  visible"  at  the  time  of  the  trial. 
This  bursa  was  "ruptured  out  of  its  sheath 
and  projects  out  a  little."  When  working  it 
was  necessary  for  plaintiff  to  keep  a  tight 
bandage  around  her  wrist  The  medical  tes- 
timony was  that  the  injury  to  the  wrist  was 
permanent,  that  she  would  be  able  to  per- 
form ordinary  work  with  that  hand,  but  that 
the  "wrist  will  be  sore  whenever  she  lifts 
anything  of  any  weight  at  all."  That  It 
would  be  sore  whenever  plaintiff  attempted 
to  do  heavy  woiic;  her  wrist  "will  be  weak- 
er" than  normal.  In  view  of  the  evidence, 
we  do  not  think  the  verdict  is  excesslva 

The  judgment  is  affirmed. 

All  concur. 
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ROAD  DI8T.  NO.  41,  HENRY  TP.,  VERNON 
COUNTY,  V.  JACKSON.  (No.  13784.) 

(EanBM  City  Court  of  Appeals.     Missouri. 
June  13,  19I2L) 

I.  Assoeiations  «S3>20(2)—Velflataiy  ud  ■■• 
■   laoorporatad  aasoclation  oannet  sue. 

An  nnincorporated  voluntary  asaodation 
cannot  as  such  sue  or  be  sued. 

Z  Highways    «=»I5&— Full    oompllaace    wHh 
statute  so  as  to  warrant  recovery  of  poll  tax 
shown. 
In  an  action  by  a  road  district  of  a  town- 
ship,  evidence  AeMI  to  show  tliat  tliere  was 
sufficient  compliance  with   Bev.   St.    1909,   H 
117S1,  117S6,  11765,  11766,  and  section  U758, 
as  modified  by  Laws  1913,  p.  746,  to  warrant 
recovery  of  a  poll  tax. 

8.  HIgbwaya  «s»l50— Defsot  In  waning  aotleo 
lasufllclent  to  prevent  recovery  of  poll  tax. 
Under  Rev.  St  1806,  |  1175S,  recovery  of 
poll  tax  cannot  be  defeated  because  of  defect 
of  warning  in  notice. 

4.  Cost*  9=>42(l)— In  action  for  poll  tax  ten- 
der held'  Insufflcieat  because  not  inolading  ao- 
erued  costs. 

Where  after  commencement  of  an  action 
on  behalf  of  a  road  district  to  collect  a  poll 
tax  defendant  dei>osited  to  the  credit  of  a  jus- 
tice of  the  peace  without  notice  to  him  a  sum 
less  than  the  amount  of  the  taxes  and  without 
accrued  costs,  such  tender  was  not  sufficient 
under  Rev.  St.  1909,  {  7453,  relating  to  lia- 
bility for  costs,  because  not  including  the  ac- 
crued costs  and  for  the  further  reason  that 
it  waa  not  in  sufficient  amount  and  tendered 
to  the  wrong  party. 

5.  Highways  «=»I50— Road  district  may  sue  to 
recover  poll  taxes. 

A  road  district  of  a  township  in  a  county 
operating  under  that  form  of  organization  cre- 
ated pursuant  to  Rev.  St.  1889,  {  10821,  as 
amended  by  Laws  1903,  p.  272,  is  a  political 
entity  capable  of  suing  and  being  sned,  and  so 
may  recover  poU  taxes  from  one  in  arrears. 

Appeal  from  Circuit  Court,  Bates  County; 
O.  A.  Calvlrd,  Judge. 

ActioD  by  Road  District  No.  41,  Hairy 
Township,  Vernon  County,  against  Wallle 
Jackson,  begun  in  the  justice  court,  and  ap- 
pealed by  d^endant  to  circuit  court  From 
a  Judgment  for  plaintiff  In  circuit  court, 
defendant  appeals.    Affirmed. 

J.  B.  Journey,  of  Nevada,  Ho.,  and  Thos. 
W.  Silvers,  of  Butler,  for  appellant 

Homer  M.  Poage,  Pros.  Atty.,  of  Nevada, 
Mo.,  for  respondent 

ARNOLD,  J.  This  suit  to  recover  poll  tax 
assessed  against  defendant  for  the  year  1915, 
in  the  sum  of  $3.00,  was  Instituted  In  the 
court  of  a  Justice  of  the  peace  by  flllog  a 
plaintiff's  return,  aa  f<^ows: 

"PlaintilTs  Return.  Before  W.  H.  Johnson, 
J.  P.    Road  DUtrict  No.  41,  Henry  Township, 
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Vernon  County,  Missouri,  FlaintUC,  T.  Wallle 
Jackson,  Defendant 

Tlaintiff  by  her  representative  and  super- 
visor, J.  i.  Lovell,  states  that  she  is  a  road  dis- 
trict duly  organized  under  the  laws  of  the  state 
of  Missouri ;  that  Wallie  Jackson,  the  defendant, 
is  a  citizen  of  district  No.  41,  and  that  a  poll 
tax  of  $3.60  was  lawfully  assessed  against  said 
defendant  for  the  year  1915;  that  said  de- 
fendant was  duly  ootifled  to  work  out  said 
poll  tax  or  pay  same  in  cash;  that  defendant 
failed  and  refused  to  work  out  said  poll  tax  or 
pay  the  same  in  cash. 

"Wherefore  said  plaintiff  asks  Judgment  for 
the  sum  of  three  and  >°/ioo  doUars  for  her 
debt,  together  with  costs  of  suit 

"Road  District  No.  41. 
"By  J.  J.  LovdL 

"Piled  October  8,  IMS." 

Summons  was  issued  thereon  on  December 
1,  1915.  A  change  of  venue  was  taken  from 
the  court  of  W.  H.- Johnson,  Justice  of  the 
peace,  to  the  court  of  Miles  Downey,  justice 
of  the  peace  of  Henry  township,  Vernon  coun- 
ty. Mo.,  and  on  December  8,  1915,  the  cause 
was  tried  In  said  court  to  a  Jury,  resulting 
In  a  verdict  for  plaintiff  in  the  sum  of  $3.60. 
Thereupon  an  appeal  was  taken  to  the  cir- 
cuit court  of  Vernon  county  December  20, 
1915. 

The  answer  of  defendant  filed  in  the  circuit 
court  alleges:  (1)  That  plaintiff  is  neither 
an  individual  nor  a  corporation,  has  no  legal 
entity  and  is  not  entitled  to  matutain  this 
suit ;  (2)  that  prior  to  the  Institution  of  this 
suit  defendant  elected  to  pay  said  poll  tax 
In  work  and  labor,  and  was  refused  the  priv- 
ilege of  working  It  out,  and  that  he  deposit- 
ed the  amount  of  said  tax  In  the  Stotesbury 
State  Bank  to  the  credit  of  and  for  the  bea- 
efit  of  plaintiff;  (3)  denies  each  and  every 
other  allegation  contained  In  plaintiff's  pe- 
tition. 

The  cause  was  continued  from  term  to 
term  until  February  15,  1919,  when  a  change 
of  venue  was  taken  to  the  circuit  court  of 
Bates  county.  Mo.,  where  the  cause  was  tried 
to  the  court  without  the  aid  of  a  Jury,  and 
on  June  16,  1920,  the  court  found  for  plain- 
tiff in  the  sum  sued  for.    Defendant  apiwals. 

The  testimony  shows  that  Vernon  coun^ 
had  been  operating  under  the  township  or- 
ganization law  since  1900;  and  at  the  regu- 
lar meeting  of  the  township  board  of  Henry 
county  In  April,  1909,  by  authority  of  section 
10321,  Rev.  Stat.  1899,  as  amended  by  Ses- 
sion Laws  1903,  p.  272,  said  township  was 
divided  into  three  road  districts,  and  that 
part  of  said  townstiip  In  which  defendant  re- 
sided in  1914  and  1916  was  designated  as 
road  district  No.  41.  Prior  to  the  regular 
April,  1816,  meeting,  of  the  township  board, 
the  road  overseer  filed  with  the  township 
clerk  a  list  of  poll  tax  payers  of  which  de- 
fendant was  one.  At  said  meeting  of  the 
board  a  poll  tax  of  $3.60  was  levied  against 
each  name  upon  the  said  list  for  the  year 
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1915.  Frota  said  list  tbe  tovnishlp  clerk 
made  up  a  list  of  poll  tax  payers  so  required 
to  pay,  of  which  defendant  was  one,  and  de- 
livered said  Ust  to  the  rrfad  overseer. 

The  testimony  further  shows  that  on  Au- 
gust 31,  1915,  the  road  overseer  served  a 
warnlnii  notice  on  defendant  to  appear  the 
next  day  for  work  on  a  road  In  said  district 
about  a  half  mile  from  the  farm  owned  by 
defendant,  or  to  pay  his  poll  tax  In  cash; 
that  defendant  refused  to  work  In  obedience 
to  the  notice  and  refused  to  pay  tbe  amount 
In  cash,  saying  that  he  preferred  to  work 
near  his  home,  so  that  be  would  receive  the 
benefit  of  bis  labor. 

[1]  Defendant  first  complains  that  the 
road  district  Is  neither  an  Individual  nor  a 
public,  private,  or  municipal  corporation,  and 
therefore  cannot  sue,  and  dtes  numerous  de- 
cisions, including  Express  Co.  v.  Railway  Co., 
126  Mo.  App.  471,  103  a  W.  583.  In  that 
case  the  court  held  that  an  unincorporated 
company  cannot  sue  in  the  name  of  Its  trus- 
tees ;  that  a  trustee  of  an  express  trust  can 
aue  only  in  hla  own  name. 

In  Pickett  V.  Walsh,  192  Mass.  672,  78  N. 
B.  753,  6  L.  R.  A.  (N.  S.)  1067,  116  Am.  St 
Rep.  272,  7  Ann.  Cas.  638,  it  is  held  that  an 
unincorporated  labor  union  cannot  be  made 
party  to  a  suit,  as  such.  Nelson  v.  Railway 
Relief  Department,  147  N.  C.  103,  60  S.  E. 
724,  holds  that  an  unincorporated  voluntary 
association  cannot,  as  such,  sue  or  be  sued. 
Also  In  Knox  ▼.  Greenfield's  Estate,  7  Ga. 
App.  305,  66  S.  EL  805,  the  same  ruling  Is 
upheld  to  the  effect  that  an  estate  so  desig- 
nated and  unincorporated  is  not  a  real  party 
defendant.  In  Buck  Stove  &  Range  Ck>.  v. 
Vlckers,  80  Kan.  20,  101  Pac.  668,  the  court 
held  that  tbe  corporation,  having  been  dis- 
solved, cannot  maintain  a  suit 

{2}  We  conclude  that  these  holdings  are 
based  on  sound  law,  but  do  not  apply  to  the 
case  at  bar.  It  remains  for  us  to  determine 
whether  or  not  the  Legislature  delegated  t<y 
the  township  board  the  power  to  form  road 
districts,  as  township  subdivisions,  with  pow- 
er to  sue  for  poll  tax.  Section  11756,  Rev. 
Stat  Ma  1909,  is  as  follows: 

"It  shall  be  the  duty  of  the  road  overseer  to 
keep  the  roads  in  his  district  in  as  good  repair 
as  the  funds  at  his  command  will  permit  He 
shall  keep  a  full  and  correct  record  of  all  mon- 
eys received  and  disbursed,  and  also  shall  keep 
an  inventory  of  all  tools,  machinery  and  oth- 
er property  belonging  to  the  district  It  shall 
be  the  duty  of  each  overseer,  during  the  month 
of  March,  to  prepare  a  list  alphabetically  ar- 
ranged, of  all  able-bodied  male  citizens  of  his 
district  between  the  ages  of  twenty-one  and 
fifty  years  who  reside  in  his  district  and  he 
shall  file  said  list  with  the  township  derk  of 
his  township  on  or  before  the  first  day  of  April 
following,  and  the  board  of  directors  shall  not 
approve  the  final  settlement  of  any  overseer 
nor  pay  to  him  any  money  that  may  be  owing  to 
him  upon  such  settlement,  on  account  of  serv- 
ices or  otherwise,  nor  ^ow  him  any  credit 


therefor,  mtn  said  Ust  shall  have  been  prepared 
and  filed  by  such  overseer  in  aocotdance  here- 
with."   laws  1909,  p.  870. 

There  la  no  contention  on  the  part  of  de- 
fendant that  Vernon  county  was  not  legally 
organized  into  townships,  and  that  the  town- 
ships were  not  legally  divided  into  road  dis- 
tricts. It  is  cont«ided,  however,  that  the  as- 
sessment In  question  was  not  mode  as  the 
statute  directs,  and  it  is  to  that  point  we 
shall  direct  our  attention. 

Section  11751,  Rev.  Stat  1909,  provides 
that  the  township  board  shall  divide  the 
township  into  convoiient  load  districts,  and 
appoint  a  road  overseer.  This  was  done  in 
the  instant  case.  Section  11766  defines  tbe 
duties  of  toad  overseer.  Including  the  prep- 
aration by  him  of  a  list  alphabetically  ar- 
ranged of  able-bodied  males  in  his  district 
between  the  ages  of  21  and  50,  and  directs 
the  filing  of  the  same  with  the  township 
clerk.  This  also  is  shown  to  have  been  done 
in  the  case  at  bar.  Section  11757  directs  the 
township  clerk  in  tbe  preparation  of  a  copy 
of  the  list  directed  in  section  11756,  and  di- 
rects that  the  same  shall  be  fomiahed  to  the 
road  overseer. 

Secticn  11758  (Laws  1918,  p.  746)  directs 
the  levy  of  the  poll  tax  at  the  regular  April 
meeting  In  each  year.  In  a  sum  not  less  than 
$3,  and  not  more  than  $6,  on  each  Indlvldnal, 
and  specifies  that  persons  subject  to  such 
poll  tax  shall  have  the  right  in  their  option, 
to  pay  the  same  In  money  oc  labor  within 
their  respective  road  districts. 

nie  sections  following  the  one  last  named 
specif  the  forms  of  notices  and  receipts,  the 
manner  in  which  such  poll  taxpayers  shall 
be  warned,  and  the  disposition  of  the  funds; 
also  where  and  when  the  men  shall  be  work- 
ed, defining  exemptions,  and  that  the  roads 
shall  be  worked  whenever  necessary. 

Section  11766  directs  the  road  overseer  to 
file  a  list  of  dellnquoits,  as  dedared  by  the 
act,  before  a  Justice  of  the  peace  of  the  coun- 
ty for  suit  not  later  than  the  10th  day  of 
October  each  year.  In  the  name  of  the  toad 
district ;  and  section  11766  directs  that  the 
prosecuting  attorney,  or  his  deputies,  shall 
appear  in  said  suit,  in  behalf  of  the  road 
district 

The  testimony  in  this  case  tends  to  show 
that  all  the  necessary  things  required  to  be 
done,  under  the  sections  above  enumerated, 
were  done  in  this  case. 

D^endant  further  complains  that  no  prop- 
erly certified  tax  bill  ever  was  filed  herein. 
The  trial  court  held  contra,  and,  as  the  rec- 
ord shows,  correctly  so,  and  we  shall  not 
disturb  that  finding. 

[3]  Defendant's  contention  that  there  woe 
defects  in  the  warning  notice  in  this  case,  in 
that  it  was  not  served  in  due  time,  is  met 
by  the  provisions  of  section  11768,  Rev.  Stat. 
1900,  which  specifically  provide  "that  no  poll 
taxpayer  shall  be  exempt  from  the  paymoit 
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of  the  ixdl  tax  or  any  part  of  the  same  aa- 
aeased  against  Mm  on  account  of  any  mis- 
take or  defect  In  tbe  warning  notice  •  •  * 
served  upon  him." 

[4]  Defendant  further  claims  a  tender,  bnt 
the  teBtlm(Hiy  tends  to  show  that  no  sufficient 
tender  was  made,  because  such  tender  did  not 
Include  the  amount  of  the  accrued  costs.  Sec- 
tion 7453,  Bev.  Stat  1900.  The  deposit  In 
the  bank  of  |3.50  to  the  credit  of  the  Justice 
of  the  peace,  without  notice  to  him,  was  not 
a  good  tender  because  tendered  to  the  wrong 
party,  and  not  in  sufficient  amount 

[6]  We  hold  that  the  plaintiff  in  this  case 
is  a  statutory  subdiTlsion  of  the  county,  of 
Vernon  and  township  of  Henry,  a  political 
enti^,  made  so  by  statute  duly  enacted,  and 
that  It  is  capable  of  suing  and  being  sued. 

Plaintiff's  motion  to  dismiss  the  appeal  be- 
cause of  the  failure  of  defendant  to  file  an 
abstract  of  record  within  the  time  specified 
in  rule  16  of  this  court  (ISO  S.  W.  zlU)  needs 
not  now  be  considered.  There  is  no  revers- 
ible error  shown  by  the  record;  the  Judg- 
ment is  for  the  rij^t  party  and  should  be 
Affirmed* 

It  Is  so  ordered. 

All  concur. 


CONWAY  V.  FLAUOH  at  al.     (No.   14004.) 

(Eansas  City  Court  of  Appeals.    Missouri. 

May  28,  1821.     Rehearing  Denied 

June  18,  1921.) 

1.  Pledges  €=»24— Pledgee  of  note  to  secure 
a  forged  aote  held  to  have  no  right  thereto. 

Where  plainttCs  agent,  who  held  a  note 
payable  to  plaintiS,  forged  her  name  to  a  note 
for  a  less  amount,  and  without  any  indorse- 
ment, forged  or  otherwise,  deposited  the  valid 
note  as  collateral,  the  pledgee  had  no  legal  ez- 
coae  for  refusing  to  return  the  instrument 
pledged  as  collateral;  the  exception  in  regard 
to  negotiable  Instruments  not  prevailing  since 
the  note  bore  no  indorsement  whatsoever. 

2.  Bailment  <s=37— Possession  of  bailee  deemed 
in  subordination  to  the  right  of  the  bailor. 

The  possession  of  a  bailee,  in  absence  of 
some  statutory  provision  to  the  contrary,  is 
deemed  in  subordination  to  the  rights  of  the 
bailor,  no  matter  bow  long  continued,  provided 
there  is  no  assertion  of  the  adverse  right. 

8.  Adverse  possession  ^=364 — Pledgee  not  en- 
titled to  defeat  replevin  action  on  ground  of 
limitation  of  action. 

Where  plaintiff  deposited  a  note  for  $1,200 
with  an  agent  who  collected  interest,  and  he 
forged  her  name  to  a  note  for  $600,  and  with- 
out any  indorsement  forged  or  otherwise,  de- 
posited the  $1,200  note  with  defendants  as  col- 
lateral for  the  forged  instrument  defendants' 
retention  of  the  $1,200  note  for  more  than  five 
years  does  not  bar  plaintiff's  replevin  action, 
for,  as  pledgee,  defendants'  rights  in  the  note 
were  subordinate  to  those  of  plaintiff,  and,  be- 
ing  merely    bailee,    who    did   not   assert   any 


adverse  title,  Uieir  continued  possesdon  would 
not  under  B.  &  1919,  |  1317,  bar  plaintiff's 
right 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  Josephine  Conway  against  C.  L. 
Flaugta  and  another.  From  a  judgment  for 
plaintiff,  defendants'  appeaL    Affirmed. 

Stubenraucfa  &  Hartz,  of  Kansas  City,  for 
appellants. 

Burke  &  Klmpton  and  A.  F.  Smith,  all  of 
Kansas  City,  for  respondent. 

TRIMBLB,  P.  J.  This  Is  an  action  In 
replevin  to  recover  possession  of  a  note  for 
$1,200  dated  September  15,  1910,  due  five 
years  after  date,  payable  to  plaintiff  with 
6  per  cent.  Interest,  signed  by  Walter  B.  and 
Katie  M.  La  Barriere,  and  secured  by  a 
deed  of  trust  on  certain  realty  purchased  of 
plaintiff  by  the  makers  of  said  note.  Plain- 
tiff was  a  nonresident  of  the  state,  and  left 
the  note  with  Frank  J.  O'Loughlin,  who  was 
the  real  estate  agent  making  the  sal& 
CLoughlin  regularly  remitted  to  plaintiff  the 
Interest  on  the  note  until  some  years  later, 
when  he  absconded  and  became  a  fugitive 
from  Justice. 

On  January  20,  1913,  CLonghlln  forged 
plaintiffs  name  to  a  note  for  $500,  due  one 
year  after  date,  payable  to  the  defendant 
ThomhlU,  and  which  pledged  the  $1,200  note 
on  the  La  Barrieres  as  collateral  security. 
The  said  $1,200  note  was  turned  over  to 
Tbombill  by  O'Loughlln  without  any  indorse- 
ment being  placed  thereon.  O'Loughlln  regu- 
larly paid  ThomhiU  the  Interest  on  said 
$500  note  to  and  including  the  year  1917. 
ThomhlU  did  not  foreclose  the  pledge  for 
nonpayment  of  the  $500  note,  but  held  the 
same  as  theretofore,  and  at  the  time  of  plain- 
tiff's suit  herein  the  $1,200  note  sought  to  be 
recovered  was  In  the  hands  of  the  defendant 
Flaugh  as  ThomhlU's  agent 

About  the  first  of  the  year  1919  plaintiff 
discovered  that  something  was  wrong  with 
O'Loughlln,  and,  upon  coming  to  Kansas  City 
and  investigating,  she  found  that  O'Loughlln 
had  absconded,  that  her  name  had  been 
forged  to  the  $500  note,  and  her  $1,200  note 
on  the  La  Barrieres  had  been  pledged  to 
ThomhlU.  She,  thereupon,  on  February  26, 
1910,  brought  this  replevin  suit  to  recover 
possession  of  the  note. 

ThomhiU  set  up  that  he  was  entitled  to  the 
possession  of  the  note  as  coUateral  security 
and  until  the  $600  note  was  paid,  and  that 
plaintiff's  rights  were  inferior  and  subject  to 
his  rights.  Flaugh's  original  answer  showed 
that  he  was  in  possession  of  the  note  sued 
for  as  ThomhlU's  agent,  and  was  willing  to 
deposit  it  In  court  to  abide  the  result  of 
the  suit    His  amended  answer  set  up  that 
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tbe  note  was  held  as  collatenl  for  the  pay- 
ment of  the  $500  note,  and  that  the  former 
was  charged  with  a  lien  thereon  in  favor 
of  Thomhill  to  the  extent  of  the  indebted- 
ness represented  by  the  latter  note;  and 
both  defendants  set  up  the  fire-year  statute 
of  limitations.    Section  1317,  B.  S.  1919. 

The  Jnry  found  for  plaintlir,  awarding  her 
the  possession  of  the  note  and  one  cent  dam- 
ages for  Its  detentl<m.  The  defendants  there- 
npon  appealed. 

0'L«ughlin  had  no  authority  to  sign  plain- 
tura  name  to  any  nqte  nor  to  pledge  any  of 
her  property.  There  la  no  qnestion  but  that 
O'lioughlln  forged  the  $500  note  and  de- 
ceived Thomhill,  and  there  is  no  charge  nor 
claim  of  moral  wrong  upon  the  part  of  Thorn- 
hill.  Appellants'  brief  concedes,  "There  Is 
no  dispute  as  to  the  facts  in  this  case." 

[1]  The  sole  contention  Is  that  plaintiff  is 
barred  by  the  statute  of  limitaUona,  and  in 
reality  the  contention  amounts  to  this:  That 
since  plaintiff  did  not  discover  that  her  name 
had  been  forged  to  the  $500  note,  and  that 
her  $1,200  note  had  been  wrongfully  turned 
over  to  ThorhhiU,  and  on  that  account  did 
not  bring  her  suit  within  five  years,  defend- 
ants are  entitled  to  hold  her  note,  and  out 
of  It  enforce  the  payment  of  the  $500  note. 
But,  as  O'LonghUn  forged  the  latter  and  had 
no  authority  to  pledge  plaintiff's  note,  defend- 
ants have  no  claim  upon  or  title  to  the  $1,- 
200  note  as  against  her,  and  have  no  legal 
excuse  for  refusing  to  return  it  to  her.  31 
Cyc.  795;  Rurapf  v.  Bar  to,  10  Wash.  382, 
38  Pac.  1129;  35  Cyc.  862;  Wilson  v.  Crocket, 
43  Mo.  216,  217,  218,  97  Am.  Dec.  389 ;  Walsh 
Tie,  etc.,  Co.  V.  Chester,  etc.,  E.  Co.,  184  Mo. 
App.  26,  29,  167  8.  W.  614.  The  exception  in 
regard  to  negotiable  instruments  cannot  pre- 
vail or  arise  here,  since  the  note  bore  no  in- 
dorsement, either  genuine  or  forged.  8  0. 
3.  388 ;  Patterson  v.  Carr,  61  Mo.  439;  sec- 
tions 817  and'835,  B.  S.  1919;  Carter  v.  But- 
ler, 264  Mo.  306,  323, 174  S.  W.  390,  Ann.  Cas. 
1917A,  483;  Weber  v.  Orten,  91  Mo.  677,  4  S. 
W.  271;  Bishop  v.  Chase,  156  Mo.  168,  170, 
66  S.  W.  1080,  79  Am.  St.  Rep.  515. 

[1,  8]  Plaintiff  did  not  know  until  shortly 
before  she  brought  suit  that  defendants  even 
had  possession  of  her  note,  much  less  that 
they  were  claiming  any  right  to  bold  it. 
To  enable  them  to  successfully  invcd^e  the 
statute  of  limitation,  their  possession  must  be 
adverse.  Smoot  v.  Wathen,  8  Mo.  522;  2  G. 
J.  285.  Even  if  the  $500  note  had  been  gen- 
nine  and  the  pledge  of  the  $1,200  note  au- 
thorlEed,  the  possession  of  the  defendants 
could  not  be  said  to  be  adverse  to  the  plain- 
tiff, for  the  pledgee  would  hold  only  a  special 
property  In  the  note  pledged,  while  the  gen- 
eral property  would  remain  In  the  pledgor. 
31  Cyc.  808.  And  default  in  the  payment  of 
the  note  for  which  the  other  la  pledged 
would  not  vest  the  entire  property  In  the 


pledgee,  but  would  only  give  him  po«?: 
dispose  of  the  thing  pledged  in  aoeoidi:- 
wlth  the  terms  of  the  pledge,  and,  if  be  fUr. 
to  do  that,  the  general  proper^  wotddct: 
tinue  to  remain  in  the  pledgor.  SrC2.-r 
Trust  Co.  V.  Edwards,  90  N.  J.  Law,  S3&,  af 
662,  101  Atl.  384,  L.  R.  A.  1917F,  273.  C- 
possesslon  of  a  bailee,  in  the  ab8e!:<«  f 
some  special  statutory  provision  to  tta  ^ 
trary,  is  deemed  to  be  In  rabordinatkc : 
the  right  of  the  bailor,  no  matter  bow  kci 
continued  the  x)08se«Blon,  wltbont  the  tss 
tion  of  some  adverse  rl^t,  may  be.  2  C ; 
286.  No  mere  retention  of  posseerfon  tj  t' 
bailee,  however  long  continiied,  trill  sir 
a  change  in  ownership,  and  the  statnte  rl 
not  begin  to  run  in  the  bailee's  favor  nati  t- 
asserts  some  adverse  claim  In  respect,  tti  -• 
bailment  by  which  he  acquired  possesria  : 
it  Edgar  v.  Parsell,  184  Midh.  522.  151 3 
W.  714,  Ann.  Cas.  1917A,  1100.  So  that  ia  s 
event  can  defendants  successfully  Haiir ;. 
have  had  adverse  possession  of  the  natt 
suit.  Taylor  v.  Wllklns,  ffi  Ga.  App.  :^  5" 
S.  E.  101.  But,  as  the  $500  note  was  icfX 
and  O'Loughlln  had  no  antbority  wtaa'-r 
to  deliver  to  Thomhill  the  note  In  salt,  ^■ 
tltr  Is  under  no  obligation  whatever  tc  li- 
the torma  in  order  to  get  poasessioa  d  a 
latter. 

The  Judgment  la  alBrmed, 

All  concur. 


KEITH  V.  KANSAS  CITY   RYS.  Ca 

(No.  14038.) 

(Kansas  CStr  Court  of  Appeals.    ISg^mi. 

May  23,  1921.     Rehearing  Denied 

June  18, 1921.) 

1.  Evidenoe  «=>528(l)  _  Phyaidan'  epMi 
that  aooident  could  have  ea«*ad  piaiBtir>» 
Jury  held  proper. 

In  action  against  a  street  railway  e^^ 
for  personal  injuries,  physidans*  testtmo^;  tis 
the  accident  as  described  could  have  ean^  is 
injuries  suffered  by  plaintiff  Aeld  propc,  tn 
rule  b^ing  that  expert  testimony  that  tb(  b- 
jury  "might,  could,  or  would"  result  fwE  i"" 
supposed  occurrence  is  equivalent  to  testir'- 
tbat  the  occurrence  was  sufficient  to  c&os<  a 
injury. 

2.  Appeal  and  error  ®=>I058(I)— Exdssinf' 
evidence  later  admitted  not  roversiUe  tnr 

The  exclusion  of  testimony  later  adciic^ 
is  not  reversible  error. 

3.  Carriers  «=s>320(26)— Demurrer  to  nMns 
on  ground  that  passenier's  naansr  ef  ■- 
Jury  was  against  physical  facta  held  praf«k 
overruled. 

In  woman  passenger's  action  against  St^ 
railway  company  for  injuries  from  beicj  ti? 
ged  when  seized  by  her  right  hand  by  tlte  i-e 
ductor  as  she  was  thrown  by  suddpn  etct^ 
of  the  car,  evidence  hdd  not  such  as  to  hr.~ 
demurrer  to  the  evidence  on  the  grooad  cc 
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the  accident  ■•  dcacribed  wu  a  physical  impos- 
sibility. 

4.  Appeal  aad  error  «s>994(2)— Inoonslstency 
In  testlnoBy  aot  rwiewaMa. 

Any  incoDsistency  in  plaintilTi  testimooy  in 
a  personal  injury  case  held  for  the  Jury,  and 
not  for  the  court  of  appeals. 

5.  Appeal  and  error  «=»  1 003— Verdict  on  plain- 
tiff's  uncorroborated  testimony,  although  op- 
posed  by  three  witnesses  for  defendant,  not 
eontrary  to  weight  of  ovideneo. 

In  personal  injury  case,  that  plaintiff's  nn- 
*  corroborated  testimony  was  contradicted  in  part 
by  the  testimony  of  three  witaeases  for  defend- 
ant held  not  to  warrant  setting  aside  verdict  for 
plaintiff  as  contrary  to  the  weifibt  of  the  evi- 
dence. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Allen  C.  Southern,  Judge. 

"Not  to  be  officially  published." 

Action  by  Sarah  B.  Keith  against  the  Kan- 
sas City  Railways  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Cbas.  N.  Sadler,  John  IB.  Connors,  and  Ed. 
01  Hyde,  all  of  Kansas  City,  for  appellant. 

William  E.  Byers  and  Lloyd  R.  Fraker, 
both  of  Kansas  City,  for  respondent 

BLAND,  J.  This  is  an  action  for  damages 
for  personal  injuries.  Plaintiff  recovered  a 
verdict  and  Judgment  in  the  sum  of  41,600, 
and  defendant  has  appealed. 

The  f&cts  show  that  alMut  noon  of  Janu- 
ary 13,  1916,  platDtiff  was  a  passenger  upon 
an  east-tx>und  Thirty-First  street  car  in 
Kansas  City,  Mo.,  being  operated  by  Robert 
Dunham  and  Ford  Harvey,  receivers  of  the 
Metropolitan  Sfreet  Railway  Company,  de- 
fendant's predecessors.  Defendant  has  as- 
sumed all  liability  for  the  negligent  acts  of 
said  receivers,  their  agents,  and  servants. 
Intending  to  alight  at  Benton  boulevard, 
plaintiff  signaled  the  motorman  by  pressing 
a  button  shortly  after  leaving  the  first  street 
west  of  the  boulevard.  The  car  stopped  at 
the  boulevard.  Plaintiff  arose  from  her  seat 
and  wallied  back.  On  reaching  the  rear  ves- 
tibule the  conductor  opened  the  door  for  her. 
Plaintiff  stepped  down  upon  the  step,  and 
Just  as  she  was  ready  to  step  off  to  the  street 
the  car  started  and,  as  she  testified — 

"It  Just  started  like  lightning.  I  was  hold- 
ing on  with  this  left  hand,  and  the  conductor 
seen  it  was  about  to  throw  me  to  the  pavement. 
Just  like  that,  and  he  grabbed  me  by  this  arm, 
and  be  stood  on  the  step  and  held  to  the  car, 
and  he  dragged  me  and  kept  hollering  for  the 
motorman  to  stop." 

When  the  car  started  she  was  facing  south, 
she  had  put  her  left  hand  on  the  handrail 
and  Iiad  stepped  down,  and  was  holding  to 
the  rail.  The  starting  of  the. car  broke  her 
hold  on  the  handrail,  and  caused  her  to 


swerve  out,  the  conductor  grabbing  her  right 
hand  as  her  left  hand  was  "breaking  loose." 
"I  was  Just  swerving."  The  car  ran  about 
a  block  with  tlie  CMiductor  holding  to  her 
hand  and  her  left  side  dragging  along  the 
street,  the  conductor  shouting  to  the  motor- 
man  to  "stop,"  "stop,"  during  all  of  this  time. 
When  the  car  started  she  fell  with  her  head 
toward  the  front  of  the  car  and  her  feet  In 
the  opposite  direction,  her  left  side  dragging 
on  the  icy  street,  She  testified  that  when 
the  car  stopped  "The  conductor  picked  me 
up  and  knocked  the  snow  off  of  me,  and  held 
me  up."  On  cross-examination  she  testified 
that  after  the  car  stopped,  "I  stepped  off." 
[1]  Complaint  is  made  that  the  court  er- 
red in  permitting  plaintUTs  witnesses,  Drs. 
Ruble  and  Sanders,  to  state  their  conclu- 
sions that  plaintiff's  condition  at  the  time 
of  the  trial  was  caused  by  the  accident. 
PlaintUTs  counsel  submitted  to  Dr.  Ruble, 
plaintiff's  attending  physician,  a  suppositive 
state  of  facts  wherein  it  was  assumed  that 
plaintiff  had  met  .with  an  accident  snch  as 
the  occurrence  shown  by  the  facts  in  evi- 
dence. At  the  conclusion  of  the  statement  of 
the  hypothecated  case  counsel  asked  the  doc- 
tor: 

"I  now  want  your  expert  opinion  as  to  wheth- 
er or  not  the  accident  might  have  caused  this 
hernia  yon  speak  of"  (the  testimony  being 
that  plaintiff  was  suffering  from  a  traumatic 
hernia  as  the  result  of  the  fall). 

The  doctor  answered: 

"That  accident  could  very  easOy  have  caused 
it.  Not  the  one  she  had  on  the  ice.  (It  ap- 
pearing that  plaintiff  had  fallen  on  the  ice  about 
a  year  before  the  injury  sued  for.)  Falling  on 
the  right  side  would  put  the  intestines  over 
the  other  way." 

Objection  was  made  by  defendant's  coun- 
sel, and  the  court  said,  "Tes;  Just  answer 
the  question."  The  doctor  then  stated,  "It 
could  very  easily  have  caused  the  hernia." 
Dr.  Sanders,  who  was  called  by  Dr.  Ruble  to 
operate  upon  plaintiff  for  a  traumatic  hernia, 
was  asked  a  hyiwthetlcal  question  reciting 
facts  similar  to  those  contained  in  the  ques- 
tion asked  Dr.  Ruble.  The  question  ask- 
ed Dr.  Sanders  concluded  with  the  words 
"whether  or  not  this  hernia  could  have  been 
caused  by  this  accident,"  the  answer  being, 
"I  believe  it  could  have  been."  Another  sim- 
ilar hypothetical  question  was  asked  Dr. 
Sanders  as  to  .whether  the  accident  might 
have  caused  "these  headaches,  this  nervous- 
ness, and  this  sleeplessness,"  to  which  he 
answered,  "I  would  say  nervousness  and 
sleeplessness  could  have  been  caused  by 
such  an  accident."  Neither  the  hypothetical 
questions  nor  the  answers  were  improper  as 
invading  the  province  of  the  Jury.  The 
physicians  did  not  pass  upon  the  ultimate 
fact  The  words  "might,  could,  or  would" 
were  the  proper  ones  to  be  used  by  counsel 
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and  the  physldans.  Taylor  t.  By.  Go.,  185 
Mo.  288,  246,  84  S.  W.  873;  State  y.  Hyde, 
234  Mo.  200,  253,  136  S.  W.  316,  Ann.  Cas. 
1912D,  191;  Moore  v.  Mo.  Pac.  Ry.  Co.,  164 
Mo.  App.  84,  147  S.  W.  488;  Bldson  t.  Met- 
ropolitan St.  R.  Co.,  209  8.  W.  575.  Both 
counsel  and  the  physldans  were  careful  to 
use  these  words  in  reference  to  the  asking 
and    answering   of    these   questions. 

This  case  Is  nnllke  the  case  of  Holtzen  t. 
Railroad,  169  Mo.  App.  370,  140  S.  W.  767. 
In  that  case  Dr.  Haynes  was  asked,  "What 
would  be  the  probable  effect  of  that  sort  of 
a  shock  on  the  nervous  system?"  The  doc- 
tor answered,  "Well,  I  believe  It  would  pro- 
duce an  irreparable  shock  to  the  nervous  sys- 
tem." This  question  and  answer  were  held 
erroneous,  the  court  saying  (159  Mo.  App. 
875,  149  S.  W.  769) : 

"He  was  not  asked  to  what  cause  he  would 
attribute  the  condition  of  the  plaintiff,  but  what 
condition  the  Injury  would  produce.  We  know 
of  no  rule  that  would  Justify  such  a  course  of 
examination.  The  object  in  such  cases  is  not 
to  show  by  expert  witnesses  a  condition,  but  to 
account  for  such;  that  is,  to  ascertain  the 
cause  that  produced  a  condition." 

Tbore  was  no  attempt  in  the  case  at  bar 
to  show  by  expert  testimony  a  condition,  but 
the  effort  made  was  to  ascertain  the  cause 
that  produced  plaintiff's  condition  or  to  ac- 
count for  her  ctmdltion.    It  is  insisted^ 

"that  the  only  proper  question  to  propound  to 
an  expert  witness  under  such  circumstances  is 
whether  a  fall  like  the  one  described  in  any 
ease  is  sufficient  to  cause  such  an  injury,  and 
not  whether  it  did  do  it  or  might  do  it." 

Asking  a  physiclaii  whether  the  Injury 
"might,  could,  or  would"  result  frwn  the  oc- 
currence Is  equivalent  to  asking  him  wheth- 
er the  supposed  occurrence  was  suffldent  to 
cause  the  Injury. 

[2]  It  is  insisted  that  the  court  erred  in 
refusing  to  admit  certain  testimony  of  de- 
fendant's .witness,  Dr.  Van  Stavera.  By 
this  witness  defendant  sought  to  show  that, 
at  the  time  plaintiff  slipped  and  fell  on  the 
Ice  previous  to  her  reception  of  the  injury 
sued  for,  she  had  an  accident  insurance  p<a- 
icy  in  the  Bankers'  Accident  Insurance  Com- 
pany, and  that  she  was  examined  by  this 
doctor  on  behalf  of  the  Insurance  company. 
After  sustaining  plaintiff's  motion  to  strike 
out  Dr.  Van  Stavera's  testimony  that  plain- 
tiff was  sent  to  him  by  the  Bankers'  Acci- 
dent Insurance  Company  to  be  examined,  the 
court  permitted  defendant  to  put  plaintiff 
on  the  stand,  and  asked  her  whether  she  had 
a  policy  in  the  Bankers'  Accident  Insurance 
Company  at  the  time  she  slipped  on  the  ice, 
and  she  testified  tliat  she  did.  Dr.  Van  Sta- 
vera was  then  put  on  the  stand,  and  he  tes- 
tified that  he  examined  plaintiff,  who  had  a 
policy  in  said  company.  The  matter  .was  ful- 
ly gone  into.  So  it  is  apparent  there  is  no 
reversible  error,  if  any  at  all,  in  connection 


with  the  mlings  of  the  court  in  reference  to 
the  testimony  of  Dr.  Van  Stavera. 

It  is  Insisted  that  the  court  erred  in  re- 
fusing to  admit  certain  testimony  of  defend- 
ant's vdtness  Dr.  Pearce,  to  the  effect  that, 
if  the  intestines  were  pushed  through  the 
walls  of  the  abdomen  by  a  blow,  in  the  process 
the  intestines  .would  be  torn  in  two.  The  doc- 
tor had  ahready  testified  that  the  intestines 
were  very  soft  and  delicate.  After  the  court 
struck  out  the  testimony  of  the  doctor  that 
a  blow  upon  the  body  could  not  cause  the 
intestines  to  push  through  the  muscles  of  the' 
abdomen  without  breaking  them,  counsel  for 
defendant  asked  this  question  "Tell  the  Jury 
whether  or  not .  these  muscles  are  laid  on 
that  fascia  in  such  a  way  that  the  intestines 
could  push  through  between  them."  The 
doctor  answered  "It  could  not."  He  was 
further  permitted  to  testify  that  a  person 
who  had  suffered  a  hernia  from  falling  in  the 
manner  claimed  by  plaintiff  could  not  have 
walked  the  distance  that  plaintiff  testifled 
she  walked  after  the  accident.  He  was  also 
permitted  to  testify  that  there  is  a  sac  ac- 
companying all  hernias  that  come  on  grad- 
ually, but  that  in  traumatic  hernia,  where 
the  contents  of  the  abdomen  are  forced 
through  the  muscles,  there  ml^t  not  be  a 
sac.  If  there  was  no  sac,  he  would  call  it  a 
rupture  of  the  abdomen,  but  that  it  would 
not  be  an  ordinary  hernia,  it  would  be  a 
bursted  abdomen,  but  technically  It  would  I>e 
called  a  hernia.  He  was  permitted  to  testir 
fy  that  In  a  traiunatlc  hernia,  where  the  in- 
testines were  driven  through  "those  mus- 
cles," "we  always  find  the  bowels  torn  in 
two.  That  would  be  a  direct  traumatic  her- 
nia from  violence."  So  the  doctor  was  final- 
ly permitted  to  answer  fully  as  to  whether 
the  inteetines  would  be  torn  in  two  where 
they  were  pushed  through  the  walls  of  the 
abdomen  by  a  sudden  faU. 

[3]  It  is  next  Insisted  that  the  court  erred 
in  refusing  to  give  defendant's  instruction  in 
the  nature  of  a  demurrer  to  the  evidence. 
In  this  connection  it  is  insisted  that  the  way 
plaintiff  daimed  that  she  was  injured  is 
against  common  experience  and  observation 
and  the  physical  facts.  It  is  argued  that,  if 
the  car  was  going  east,  and  idaintiff  was 
alighting  therefrom  with  her  face  to  the 
south,  and  her  handhold  .was  broken  from 
the  rail  when  the  car  started  with  a  sudden 
Jerk— 

"How  could  the  conductor  grab  her  by  the 
right  hand?  And  if  he  did  not  grab  her,  how 
could  she  fall  with  her  head  to  the  front  of 
the  car  and  her  feet  to  the  rear,  as  she  testi- 
fied? She  testifies,  'I  was  not  heading  to  any- 
thing when  he  grabbed  me.' " 

It  Is  Insisted  that.  If  she  was  holding  onto 
the  rail  with  her  left  hand  that  her  right 
hand  would  be  so  far  away  from  the  conduc- 
tor who  .was  opening  the  door  for  her  that 
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It  wonld  have  been  a  physical  ImpoeslbUlty 
for  him  to  grab  her  by  the  right  wrist 

She  testified  that  the  conductor  opened 
the  door  to  permit  her  to  alight;  that  after 
the  car  started  with  a  jerk  the  conductor 
saw  that  It  was  going  to  throw  her  to  the 
pavement,  and  be  then  grabbed  her  by  the 
arm.  Wb»e  he  was  at  this  time  is  not  clear- 
ly shown  In  the  evidence,  but  she  testified 
that  the  conductor  was  standing  "dose 
enough  to  grab  me  by  this  arm."  "He  stood 
on  the  step  and  held  to  the  car."  We  are 
unable  to  see  how  plaintiff's  claim  is 
impossible  in  this  regard.  She  did  testify 
that  she  was  not  holding  to  anything  when 
the  conductor  grabbed  her,  that  "he  grabbed 
me  Just  as  I  was  breaking  loose."  There  is 
an  inference  from  plaintiff's  evidence  that, 
.when  the  conductor  felt  the  car  give  a  sud- 
den Jerk,  or  at  an  instant  thereafter,' he  made 
a  grab  for  plaintiff,  anticipating  that  she 
might  be  thrown  from  the  car,  and  canght 
her  by  the  right  arm  Just  as  her  hold  on  the 
handrail  was  being  broken  loose.  CThere  Is 
nothing  in  the  contention  that  plalntUTs 
testlmooy  that  she  fell  with  her  head  toward 
the  front  of  the  car  and  her  feet  toward  the 
Teetibule  and  was  dragged  on  her  left  side, 
la  against  the  {diyslcal  facts  under  the  evi> 
dence.  Holland  t.  Metrc^Mlltan  St.  B.  Go., 
167  Mo.  App.  476,  481,  187  S.  W.  965;  Mid- 
dleton  T.  St.  Joseph  Ry.,  Ught,  H.  &  P.  Co., 
196  Mo.  App.  268,  195  S.  W.  627;  Benjamin 
T.  Metropolitan  St.  By.  Co.,  246  Mo.  588, 
161  S.  W.  91. 

[4]  In  connection-  with  defendant's  conten- 
tion in  relation  to  the  demurrer  to  the  evi- 
dence, It  Is  pointed  out  that  plaintiff  first  tes- 
tified that  when  the  car  stoi:^>ed  "the  conduc- 
tor picked  me  up  and  knocked  the  snow  off 
of  me,"  and  that  after  he  picked  her  up 
"1  stood  there;  the  car  must  have  been  three 
or  four  blocks  away  before  I  tried  to  walk. 
I  was  not  hardly  at  myself."  And  that  on 
cross-examination  she  testified  that  after  She 
had  been  dragged  a  block  the  conductor  let 
her  off  the  car,  and  that  "I  Btepx>ed  off."  It 
Is  contended  that  plaintiff's  testimony  Is  in- 
consistent. Plaintiff  at  no  time  fell  entirely 
to  the  pavement,  but  the  conductor  at  all 
times  had  hold  of  her  arm,  holding  her  up 
as  much  as  possible.  When  She  testified  the 
conductor  picked  her  up  she  may  have  meant 
that  he  pulled  her  up  on  to  the  step  or  plat- 
form, and  then  brushed  the  snow  off  of  her, 
and  when  she  testified  that  she  stepped  off 
the  car  after  it  stopped,  It  might  have  been 
that  she  stepped  off  the  car  unassisted  after 
the  conductor  had  "picked  her  up,"  or  assist- 
ed her  to  the  step  or  platform.  However, 
if  there  Is  any  Inconsistency  In  plaintiff's 
testimony,  it  was  a  matter  for  the  Jury,  and 
not  for  this  court.  Bond  v.  Railroad,  110 
Mo.  App.  ISl,  84  S.  W.  124;  Bobbitt  v.  Unit- 


ed Bys.  Co.  of  St.  liouls,  169  Mo.  App.  424, 
163  S.  W.  70. 

[6]  It  Is  Insisted  that  the  weight  of  the 
evidence  Is  such  as  to  authorize  this  court 
to  set  aside  the  verdict.  This  point  Is  based 
upon  the  fact  that  plaintiff  had  no  witness 
to  corroborate  her  testimony  as  to  how  the 
accident  happened,  and  the  claim  that  de- 
fendant bad  three,  a  passenger,  the  motcr- 
man,  and  the  conductor  who  testified  con- 
trary to  plaintiff's  testimony.  It  Is  doubt- 
ful from  the  passenger's  testimony  whether 
she  was  on  this  particular  car  as  she  did 
not  remember  of  any  accident  happening. 
But  the  conductor  testified  that  an  accident 
did  happen;  that  he  was  standing  Inside  of 
the  railing  of  the  rear  vestibule;  that  plain- 
tiff safely  alighted  from  the  car  while 
it  was  standing  still;  that  she  took  two 
steps,  slipped,  and  fell  upon  the  icy  street. 
The  motorman  stated  that  he  made  but  one 
stop  at  the  place  where  plaintiff  claims 
she  was  attempthig  to  alight ;  that  he  waited 
for  the  signal  for  him  to  proceed,  and,  not 
getting  it,  he. went  to  the  door  and  looked 
out,  and  saw  the  conductor  talking  to  a  lady 
at  the  rear  of  the  car;  that  the  car  started 
up  leaving  the  lady  standing  on  the  street. 
It  Is  evident  there  is  nothing  Involved  ex- 
c^t  the  mere  weight  of  the  evidence,  which 
was  for  the  Jury  and  trial  court.  Terry  v. 
K.  C.  Rys.  Co.,  228  S.  W.  885;  State  ex  rel. 
v.  Ellison,  288  Mo.  239,  255,  187  S.  W.  23; 
Harmon  v.  Irwin,  219  S.  W.  392;  Robertson 
V.  Kocfatltzky,  217  S.  W.  543;  Abemathy  v. 
Mo.  Pac.  Ry.  Cto,  217  S.  W.  668. 

The  Judgment  is  affirmed. 

All  concur. 


THOMPSON    V.    BUSINESS    MEN'S    ACO. 
ASS'N  OF  AMERICA.    (No.  2848.) 

(Springfield  Court  of  Appeals,  Missouri.  May 
3,  1921.    Rehearing  Denied  June  20,  1921.) 

1.  Evidenoe  <S=>265(I8)  —  Admissions  against 
Interest  preclude  recovery  In  absence  of  con- 
tradictory or  explanatory  evidence. 

An  admission  against  interest  preclndes  re- 
covery in  the  absence  of  evidence  to  contradict 
or  explain  it. 

2.  Insurance  <&=>646(7)— No  presumption 
against  suicide  where  facts  appear. 

A  beneficiary  cannot  recover  on  an  ncci- 
dent  insurance  policy  on  the  presumption 
against  suicide  where  the  facts  appear  from 
which  the  isBue  whether  assured's  death  was 
caused  by  accident  or  suicide  may  be  deter- 
mined. 

3.  insoranoe  «=>668(I2)— Evidence  contradict- 
ing admission  of  suicide  held  sufDcIant  to  car- 
ry to  Jury  question  whether  death  accidental. 

In  a  suit  on  an  accident  insurance  policy, 
evidence  contradicting  plaintifTs  admission  in 
a  former  petition  that  the  insured  committed 
suicide  held  sufficient  to  take  to  the  jury  the 
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question  wbetber  hia  deatb  -was  cau»e-l  hy  ac- 
cident or  euicide. 

4.  Insuranoa  «=3665(6)— Evidence  held  suffl- 
clent  to  Justify  Jury  In  finding  plaintiff  mis- 
taken In  oonolUBlon  assured  comniltted  sal- 
dde. 

In  a  anit  on  an  accident  insurance  policy, 
wliere  no  one  saw  or  could  liave  seen  how  in- 
sured's death  was  caused,  and  plaintiff  and  her 
attorney  had  no  actual  knowledge  of  the  cause, 
any  evidence  showing  that  plaintiff  and  her  at- 
torney were  mistaken  in  drawing  a  conclusion, 
embodied  in  an  earlier  pleading,  that  the  in- 
sured committed  suicide,  will  justify  the  jury 
in  finding  that  his  death  was  not  so  caused. 

5.  Trial  ®=s>2l9— Instruotlon  burden  of  proof 
on  plaintiff  by  preponderance  of  evidence  er- 
roneous in  absenoe  of  definition  of  terms. 

It  is  not  error  to  refuse  instructions  that 
the  burden  of  proof  is  on  plaintiff  by  a  pre- 
ponderance of  the  credible  testimony,  in  the 
absence  of  definition  of  the  terms  "burden  of 
proof  and  "preponderance  of  evidence." 

6.  Appeal  and  error  (&=3lOOI( I)— Verdict  not 
disturbed  where  aufilcient  evidence  exists  to 
sustain  It. 

In  a  suit  on  an  accident  insurance  policy, 
where  the  jury  was  instructed  that  it  must  find 
insured's  death  was  accidental  and,  if  he  com- 
mitted suicide,  to  find  for  defendant,  the  ver- 
dict will  not  be  disturbed,  where  there  was  evi- 
dence tending  to  prove  either. 

Appeal  from  Circuit  Court,  Howell  Coijn- 
ty;  E.  P.  Dorrls,  Judge. 

Suit  by  Susan  E.  Rollins  Thompson  against 
the  Business  Men's  Accident  Association  of 
America.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Solon  T.  Gllmcn%  and  A.  I.  Beacb,  botb  of 
Kansas  City,  and  R,  S.  Hogan,  of  West 
Plains,  for  appellant. 

Stephen  O.  Rogers,  of  St.  Louis,  and  Jolm 
C.  Dyott,  of  Willow  Springs,  for  respondent. 

FARRINGTON,  J.  This  Is  a  suit  on  an 
accident  insurance  policy  In  which  plaintiff 
recovered  Judgment  In  the  trial  court  for  the 
full  amount  of  the  policy  together  with  In- 
terest. 

Appellant  complains  of  error  In  that  the 
trial  court  refused  an  Instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence,  and  re- 
fused two  instructions  on  the  burden  pf 
proof  and  the  admission  of  some  evidence 
offered  by  the  plaintiff. 

The  suit  was  originally  filed  in  the  circuit 
court  of  Howell  coimty  on  a  policy  of  acci- 
dent Insurance  issued  by  the  appellant  on  the 
life  of  Elisba  M.  Rollins.  The  respondent, 
since  the  death  of  Elisba  M.  Rollins,  has 
married  and  is  now  Susan  E.  Rollins  Thomp- 
son. At  a  former  trial  the  plaintiff  recover- 
ed a  judgment,  and  an  appeal  was  taken  to 
the  Supreme  Court,  and  will  be  found  re- 
ported in  the  case  of  Susan  E.  Rollins  v.  Busi- 


ness Men's  Accident  Ins.  Co.,  218  S.  W.  52. 
In  that  opinion  It  was  held  that  that  court 
had  no  Jurisdiction  of  the  appeal,  and  It  was 
transferred  to  this  court  The  oirinion  dis- 
posing of  the  appeal  In  this  court  vrill  be 
found  reported  In  220  S.  W.  1022,  where  we 
reversed  the  judgment  and  remanded  the 
cause  for  the  reasons  tbereln  stated.  The 
case  went  bade  to  the  circuit  court  of  How- 
ell county,  where  the  plaintiff  amended  her 
petition,  charging  that  Rollins  was  acdden- 
tally  killed  from  the  dlsdiarge  of  a  single- 
barrel  shotgun,  causing  the  top  of  his  head 
to  be  severed.  To  this  petition,  being  the 
third  amended  petition,  the  defendant  filed 
an  answer  denying  that  Rollins'  death  was 
the  result  of  an  accident  and  specifically 
pleading  that  he  committed  snlcide.  On  this, 
the  last  trial,  the  plaintiff  again  recovered 
a  judgment  for  the  full  amount  with  Inter- 
est, and  It  Is  this  Judgment  whltdi  Is  the 
subject  of  this  appeaL 

In  order  that  the  facts  may  be  fully  under- 
stood, we  find  from  the  record  that  In  the 
first  petition  filed  In  this  cause  of  actirai  the 
plaintiff  merely  alleged  that  Rollins  was  ac- 
cidentally injured  and  killed  by  the  top  of  his 
head  being  severed.  A  demurrer  to  this  pe- 
tition was  sustained  and  an  amendment  to 
same  was  made  by  the  plaintiff  alleging  that 
he  was  killed  by  the  discharge  of  a  shotgun, 
and  that  the  same  was  fired  or  discharged 
by  the  said  Ellsha  M.  BoUlns  with  Intent  to 
commit  Buldde.  The  defendant  again  de- 
murred, but  the  same  was  overruled,  where- 
upon It  filed  an  answer  In  the  nature  of  a 
general  denial  and  pleaded  the  suicide  stat- 
ute as  unconstitutionaL  After  this  was  filed 
the  plaintiff  then  filed  a  second  amended  pe- 
tition in  which  she  alleged  "that  the  gun 
was  fired  or  discharged  either  by  the  said 
EUsha  M.  Rollins  with  Intent  to  commit  sui- 
cide or  that  it  was  accidentally  or  Inadvert- 
ently discharged  by  said  deceased,  or  some 
other  person,  the  means,  the  fact,  and  the 
real  cause  being  unknown  to  the  plaintiff,  It 
being  one  or  the  other,  exactly  which  she  Is 
unable  to  state,"  and  it  was  on  this  petition 
that  the  case  was  disposed  of  In  this  court 
in  220  S.  W.  1022. 

On  the  last  trial,  which  was  merely  on  an 
allegation  of  the  plaintiff  that  the  discharge 
of  the  gun  was  accidental,  and  a  denial  of 
same  coupled  with  a  plea  of  suicide  by  the 
defendant,  the  plaintiff  Introduced  testimony 
to  the  effect  that  on  the  morning  of  the  6th 
day  of  April,  1015,  Rollins  was  found  in  his 
store  In  the  dty  of  Willow  Springs,  Mo.,  lying 
with  hlg  badt  on  the  floor  In  the  rear  end  ol 
the  store,  dead  with  a  shotgun  lying  by  his 
side  which  had  been  discharged,  and  the  top 
of  his  head  practically  torn  off,  and  a  part 
of  his  brains  were  found  on  the  celling  of  the 
store.  When  found  he  was  lying  on  his  bade 
with  one  foot  up  over  the  second  rung  of  a 
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ladder  which  was  standing  against  a  case  In 
the  store.  It  is  shown  that  the  deceased 
kept  his  gun  on  top  of  this  case,  and  that  to 
talte  it  down  from  the  top  of  this  cose  would 
require  one  to  step  on  the  ladder  to  the  sec- 
ond or  third  rung.  It  was  further  shown  by 
plaintiff's  evidence  that  the  hammer  of  the 
gun  was  so  that  if  it  received  a  Jar  it  would 
cause  the  gun  to  go  oS. 

It  appears  that  the  deceased  had  sold  his 
stock  of  goods  or  traded  it  for  a  farm,  and 
that  he  was  preparing  to  leave  Willow 
Springs,  but  he  had  not  yet  made  a  delivery 
to  the  purchaser.  On  the  morning  of  his 
death  he  left  home  about  the  same  time  as 
usual.  In  good  spirits;  that  he  went  to  the 
store,  swept  the  sidewalk,  and  there  had  a 
conversation  .with  a  neighbor,  which  Indicat- 
ed that  he  was  in  good  spirits  and  expected 
to  pack  up  and  leave.  He  had-  loaned  the 
gim  some  time  before,  but  it  had  been'  re- 
turned to  him  unloaded  and  had  been  placed 
upon  the  case  against  which  the  ladder  was 
resting,  at  the  foot  of  which  he  was  foond, 
as  before  described.  A  few  days  prior  to  hla 
death  he  had  purchased  some  cartridges  for 
this  gun.  It  is  shown  that  he  was  in  good 
health,  In  the  prime  of  life,  and  that  he  had 
no  financial  difficulties  or  family  relations 
which  would  tend  to  make  him  dissatiafled 
with  life.  One  witness  who  viewed  his  body 
before  it  was  taken  from  the  ladder  said 
that  the  top  of  the  ladder  was  a  little  to  one 
side,  "as  though  when  he  fell  the  top  slip- 
ped." This  wnstitntes  the  facts  as  shown 
by  plaintiff  surrounding  the  death  of  her 
former  husband. 

The  defendant,  to  sustain  Its  plea  of  sui- 
cide, introduced  in  evidence  the  amended 
petition  which  had  been  originally  filed  in 
the  case  by  the  plaintiff  In  whldi  It  was  spe- 
dflcally  alleged  that  the  deceased  discharged 
the  gun  with  Intent  to  commit  suicide.  It 
further  introduced  the  testimony  of  one  of 
plaintiff's  attorneys  who  stated  that  he  filed 
this  amended  petition  alleging  suicide,  did 
so  after  a  thorough  investigation,  and  decid- 
ed that  he  had  committed  suicide.  AU  of 
the  evldoice  in  the  case  shows  that  the  plain- 
tiff did  not  see  the  deceased  when  he  was 
killed,  and  that  the  last  time  she  saw  him 
was  at  the  home  in  the  morning  before  he 
left  for  the  store,  and  there  is  no  testimony 
offered  other  than  has  been  set  out  which 
would  tend  to  prove  that  the  death  was  the 
result  of  an  accident  or  the  result  of  an  in- 
tentional suicide.  There  is  no  claim  that 
the  deceased  was  Insane ;  hence  that  feature 
of  the  accident  is  out  of  the  case,  and  there 
is,  of  course,  no  contention  that  the  death 
was  a  natural  one,  the  sole  Issue  being  wheth- 
er the  deceased  died  from  an  accidental 
cause  or  means  or  from  a  voluntary,  inten- 
tional, sane  act  on  his  part 

[1]  Appellant  contends  that  the  solemn 
declaration   in   plaintiff's   amended   petition 


which  it  introduced  in  evidence  bars  a  re- 
covery on  her  part,  it  being  a  direct  admis- 
sion against  interest  that  the  deceased  com- 
mitted suicide,  and  for  that  reason  there 
could  be  no  recovery  under  an  accident  pol- 
icy under  the  decisions  in  this  state,  and 
that  she  Is  likewise  bound  by  the  admission 
of  her  attorney  that  after  investigation  he 
had  concluded  that  it  was  suicide  and  filed 
her  petition,  and  that  such  admission  against 
interest  is  a  complete  bar  to  the  plaintiff's 
cause  of  action  unless  she  brings  forward 
some  evidence  to  show  that  she  was  mistak- 
en in  making  the  admission,  or  some  evi- 
dence which  would  contradict  the  effect  of 
such  admission  against  Interest.  In  this 
connection  we  are  dted  particularly  to  the 
cases  of  Oastens  v.  Supreme  Lodge  Knights 
and  Ladies  of  Honor,  190  Mo.  App.  67,  175 
S.  W.  264;  Stephens  v.  MetropoUtan  Life 
Ins.  Co.,  190  Ma  App.  674,  176  8.  W.  253. 
These  cases  clearly  hold  that  an  admission 
against  interest  which  would  bar  a  recovery 
will  preclude  a  recovery  in  the  absence  of 
something  offered  which  would  contradict  or 
explain  such  admission.  'It  is  held  in  these 
two  authorities,  and  in  others,  sudi  as  An- 
drus  V.  Business  Men's  Association,  223  S. 
W.  70,  that  admissions  contained  in  aban- 
doned pleadings  offered  in  evidence  are  not 
conclusive,  but  are  to  be  weij^ed  by  the  Jury 
like  other  admissions.  This,  of  course,  has 
reference  to  a  case  where  there  is  some  evi- 
dence offered  which  does  tend  to  contradict 
or  explain  the  damaging  admission.  In  the 
Stephens  and  Oastens  Gases,  it  being  found 
that  there  was  no  evidence  tending  to  con- 
tradict or  explain,  the  plaintiff  la  and  must 
be  concluded  from  recovery  by  such  admia- 
Blon.  But  we  do  not  think  that  the  evidence 
In  this  case  fails  to  contradict  the  declare- 
ti<»i  in  the  amended  petition  nor  the  testi- 
mony of  her  attorney  above  referred  to. 

[2,  S]  We  agree  with  the  appellant  that  in 
a  case  such  as  this,  where  the  facts  appear 
from  which  the  issue  of  accident  or  suicide 
might  be  determined,  then  all  presumptions, 
such  as  the  love  of  living,  and  against  sui- 
cide^ are  out  of  the  case,  and  that  a  plaintiff 
will  not  be  entitled  to  recover  and  bolster 
up  the  case  on  such  presumption  where  the 
facts  of  the  tragedy  are  introduced  in  evl- 
deoce.  If  there  is  any  evidence  which  tends 
to  contradict  the  admission  made,  then  the 
auestion  is  one  for  the  Jury. to  detei'mine  the 
ultimate  fact  of  accident  or  suicide.  In 
this  case,  being  stripped  as  It  is  of  the  pre- 
sumption which  prevails  against  a  suicide, 
because  evidence  of  the  death  and  the  facts 
surrounding  the  death  are  submitted  to  the 
Jury  together  with  the  admission,  from 
which  they  must  conclude  the  fact,  we  think 
there  Is  evidence  sufficient  to  carry  the  ques- 
tion to  the  Jury  to  determine  on  the  manner 
of  his  death;  that  is,  there  Is  evidence  be- 
fore the  Jury  which  tends  to  contradict  the 
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fact  that  the  deceased  met  his  death  as  a 
result  of  suicide.  This  b^ng  true,  then  the 
Jury  must  weigh  that  evidence  as  against 
the  plaintifTs  admission,  and  their  determi- 
nation after  such  weighing  is  final. 

[4]  The  evidence  which  we  hold  is  compe- 
tent to  draw  a  reasonable  inference  of  acci- 
dental death  in  this  case  is  that  the  deceas- 
ed was  in  good  health;  he  had  no  family 
troubles;  he  had  no  financial  troubles;  be 
gave  evidence  shortly  prior  to  his  death  of 
what  he  intended  his  future  actions  to  be; 
he  was  foimd  at  the  foot  of  a  ladder  which 
he  would  naturally  use  to  take  the  gun  down 
from  otr  tKe  case  In  the  store.  That  he  was 
on  this  ladder  when  the  gun  was  discharged 
is  evident  from  the  fact  that  one  of  his  feet, 
when  be  was  found  dead,  was  up  over  the 
second  rung  of  the  ladder  about  where  he 
would  be  standing  In  taking  the  gun  down, 
and  the  ladder,  evidenced  by  its  position,  as 
testified  to  by  one  of  the  witnesses,  had  slip- 
ped from  Its  original  position.  Aside  from 
the  natural  instinct  of  self-preservation  and 
revulsion  to  suicide,  and  without  consider^ 
Ing  them  in  the  leftst,  one  could  very  readily 
and  reasonably  conclude,  without  entering 
Into  the  field  of  conjecture,  that  the  deceas- 
ed met  his  death  as  a  result  of  an  accidental 
discharge  of  the  gun  while  on  the  ladder  get- 
ting It  down  from  the  top  of  the  case.  It 
required  but  little  evidence  to  make  this  a 
Jury  question.  In  other  words,  any  evidence 
which  had  gone  or  goes  into  the  case  tending 
to  contradict  the  admission  against  interest 
Is  sufndent  to  open  up  the  question  for  a 
determination  by  the  Jury.  For  instance,  in 
the  case  of  Olarkston  ▼.  Met.  Life  Insurance 
Company,  190  Mo.  App.  624,  176  S.  W.  437, 
where  there  was  an  admission  made  In  the 
proofis  of  death  which,  without  contradic- 
tion, would  have  barred  a  recovery,  was 
overcome  by  the  Introduction  In  evidence  by 
the  plaintiff  of  the  report  of  defendant's 
medical  examiner,  which  tended  to  contra- 
dict the  admission  In  the  proofs  of  death, 
and  was  held  sufficient  to  take  the  question 
to  the  Jury.  See  Kemfry  v.  Insurance  Co., 
196  S.  W.  776;  Bruck  v.  John  Hancock  In- 
surance Co.,  194  Mo.  App.  529, 185  S.  W.  763, 
loc.  cit.  758. 

In  the  case  at  bar,  where  the  only  evidence 
of  suicide  was  a  declaration  In  a  petition, 
and  evidence  of  the  attorney  drawing  that 
petition,'  and  where  It  Is  shown  uncontra- 
dictedly  In  the  evidence  that  there  was  no 


one  who  saw  or  could  bave  seen  bow  z 
death  was  caused,  and  tb&t   tlxee  b".-'. 
such  declarati(m  had  no  actual  know}ed» 
the  cause  of  the  death,  and  tliat  Mxi  ^ 
laratlon,  which  Is  an  admission,  mcst  ss- 
sarily  be  based  upon   a    condosion  tl  z 
pleader,  any  evidence  wbicb  tended  tair 
that  the  pleader  or  party  tm icing  soit  l 
mission  was  mistaken  In  drawins  sock  k 
dusion  will  Justify  a  jury  in  soeb  *<»- 

We  therefore  hold  that  tlie  oourt  pnf^- 
overruled  d^endant's  instructlMi  in  tbe:: 
ture  of  a  demurrer. 

[5,  S]  Appellant  furttaor  contoids  th^ci 
court  erred  In  refusing  to  give  lastrccT-: 
1  and  2.  These  instructlonB  were  on  t- 
burden  of  proof;  they  tell  the  Jury  Oat  z- 
burden  Is  upon  the  plaintUF  by  a  prepoe^ 
ance  of  the  credible  testimony,  etc  Sat  -■ 
Btructlons,  nor  any  others  'vrblch  were  p^ 
or  iisked,  undertook  to  define  the  tens  iKb 
of  proof  or  preponderance  of  evideoee.  '. 
has  been  held  in  a  number  <tf  cases  in  ci 
state  that  absence  of  such  an  ecplanada  : 
connection  with  such  InstmctlonR  viS  j» 
tlfy  the  trial  court  In  t^faslng  Okbl  c 
that  he  will  not  be  convicted  of  error  fcr  » 
refusing  them.  Berger  ▼.  Storage  i  Ga 
Co.,  136  Mo.  App.  loc  dt.  43,  11«  8.  W.  «♦. 
Cramer  v.  Nelson,  128  Mo.  App^  lot  dt  > 
399,  107  S.  W.  450.  The  plalntUTs  iasii? 
tlon  In  this  case  put  the  Issue  squarely  to  fit 
Jury  requiring  It  to  find  that  the  deeaal 
death  was  the  result  of  an  acddent  tz. 
went  further  and  told  the  Jury  fliat  If  tl? 
believed  from  the  evldencse  that  be  cmzr 
ted  suicide,  the  verdict  must  be  ftor  Oe  ^ 
fendant.  This  was  the  square  iasne  of  6? 
fought  out  In  this  case.  There  was  eridw 
tending  to  establish  either  the  tbeoiy  ef  dr 
plaintiff  that  It  was  accidental  or  d^adc 
that  It  was  suldde.  The  Jury  has  mailt  i- 
determination  from  competent  and  sofflda: 
proof,  and  Its  verdict  will  not  be  distoriisL 
The  error  as  to  the  admissibility  of  iaw 
petent  testimony  has  been  consideted.  t^ 
we  have  concluded  that  It  was  not  pt^at 
dal  to  a  fair  trial  of  the  case. 

The  Jury  rendered  a  verdict  for  tke  fH 
amoimt  of  the  policy,  which  was  (5,000.  k- 
gether  with  Interest,  which  in  all  aiDoa^ 
to  $6,496. 

There  being  no  error  shown,  snch  J3& 
ment  will  be  affirmed. 

OOX,  P.  J,  and  BRADMJY,  J,  eaaiA 
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JOHN    O'BRIEN    BOILER   WORKS    CO.    v. 

THIRD  NAT.  BANK  OF  ST.  LOUIS 

•t  al.    (No.  14729.) 

(St.  LoniB  Coart  of  Appeals.    Missouri. 

March  8,  1921.     Behearing  Denied 

June  7,  1921.) 

1.  Corporations  ®=>426(ll>— Corporation  held 
to  have  ratified  by  its  president  an  agreement 
of  Its  sales  manager  as  to  deposit  of  a 
check. 

Where  corporation's  sales .  manager  agreed 
with  a  customer  as  to  the  deposit  of  a  check  to 
be  held  until  engineers  pronounced  a  smoke- 
stack satisfactory,  and  its  president,  though  ob- 
jecting, stated  be  would  agree  to  the  arrange- 
ment, that  constituted  a  ratification. 

2.  Estoppel  «=>6I— PlalDtltr  contractor  not  •■- 
titled  to  rely  on  acceptance  as  estopping  de< 
fondant  from  questioning  suflDolency  of  smoke- 
stack. 

Plaintiff  installed  boilers  and  other  appli- 
ances at  a  state  hospital,  bat  the  stack,  which 
was  guaranteed  for  five  years,  was  construct- 
ed by  a  subcontractor,  which  gave  a  surety 
bond.  The  engineer  representing  the  hospitij 
accepted  the  stack,  and  on  the  faith  of  sudi 
acceptance  plaintiff  paid  the  subcontractor  the 
price  of  the  stack,  and  the  Legislature  made 
appropriations  for  plaintiff's  payment.  There- 
after the  board  of  managers  of  the  hospital 
questioned  the  construction  and  Diaterial  of 
the  stack,  and  withheld  payment.  To  pro- 
cure payment,  plaintiff  agreed  to  deposit  with 
the  board  of  managers  a  certified  check  to  be 
held  until  the  stack  was  pronounced  satisfac- 
tory by  the  engineer  for  the  hospital  and  an- 
other. Held,  that  notwithstanding  the  original 
acceptance  may  haye  estopped  the  board  from 
questioning  the  snfficiency  of  the  stack,  yet,  as 
plaintiff  was  protected  by  bond  given  by  its 
subcontractor,  and  there  could  be  no  final  ac- 
ceptance of  the  stack  until  the  expiration  of 
^ve  years,  plaintiff,  having  entered  into  the  new 
arrangement  with  the  board  of  managers  of 
the  hospital,  cannot  successfully  contend  that 
they  were  estopped  from  questioning  the  suf- 
ficiency of  the  stack. 

Appeal  from  St.  Loois  Clrcolt  C!ourt;  WU- 
aon  A  Taylor,  Judse. 
"Not  to  be  offidally  pubUsbed." 
Action  by  the  John  O'Brien  Boiler  Works 
Company  against  the  Third  National  Bank 
of  St.  Louis,  in  which  the  Board  of  Managers 
of  State  Hospital  No.  1,  at  Ftdton,  were  per- 
mitted to  intervene.  From  a  Judgment  in  fa- 
vor of  the  Intervening  defendants,  plaintiff 
appeals.  The  cause  was  transferred  from 
the  Court  of  Appeals  to  the  Supreme  Court, 
and  by  the  latter  tribunal  retransferred  (222 
S.  W.  788).    Affirmed. 

Leahy,  Saunders  St  Barth,  of  St.  Lonis,  for 
appellant. 

Irwin  &  Haley,  of  Jefferson  City,  for  re- 
spondents. 


BIOGS,  O.  The  purpose  of  this  suit  is  to 
require  the  Third  National  Bank  to  deliver 
to  plaintiff  a  certain  cashier's  check  for 
$2,800,  wtdch  was  deposited  with  it  as  trns- 
tee  under  certain  alleged  terms  and  condi- 
tlons.  An  injunction  was  asked  to  prevmt 
any  disposition  of  the  check  pending  the  liti- 
gation. 

The  board  of  managers  of  the  State  Hospi- 
tal No.  1  at  Fulton  was  granted  permission 
to  intervene  in  the  suit  as  a  party  defendant, 
and  to  set  up  its  claims  of  ownership  in  the 
check.  The  defendant  bank  disclaimed  any 
rights  therein,  asserting  that  it  was  a  mere 
stakeholder,  and  upon  its  request  was  per- 
mitted to  deposit  the  check  In  the  registry 
of  the  court  to  abide  its  order  and  Judgment. 
Thereafter  the  suit  resolved  itself  Into  the 
question  as  to  whether  the  plaintiff  or  tlie 
board  of  managers  of  the  hospital  Is  entitled 
to  the  check  and  Its  proceeds. 

Upon  a  trial  the  issue  thus  presented  was 
decided  In  favor  of  the  board  of  managers  of 
the  hospital,  and  by  Judgment  and  order  of 
the  court  the  check  was  decreed  to  belong  to 
it.  After  the  usual  steps,  plaintiff  appealed 
the  cause  to  this  court,  where  on  July  17, 
1917,  the  cause  was  ordered  transferred  to 
the  Supreme  Court  as  being  a  cause  not  with- 
in our  Jurisdiction.  Thereafter,  on  July  4, 
1920,  the  Supreme  Court  held  that  under  the 
law  the  power  rested  in  this  court  to  deter- 
mine {the  correctness  of  the  Judgment  render- 
ed in  the  trial  court,  and  retransferred  the 
case  here  (Jolm  O'Brien  Boiler  Works  (To.  v. 
Third  National  Bank  et  aL,  222  S.  W.  788). 

On  July  14,  1910,  plahitiff  and  said  board 
entered  into  a  contract,  by  which  plaintiff 
agreed  to  install  certain  boilers  and  equii>- 
ment  in  the  State  Hospital  at  Fnlton.  A 
part  of  said  equipment  was  a  concrete  smoke- 
stack, the  erection  of  which  was  sublet  1^ 
the  plaintiff  to  M  W.  Kellogg  Company  of 
New  York. 

As  averred  by  plaintiff,  after  the  work  was 
done,  a  question  arose  in  reference  to  the  «f- 
'fldency  of  the  smokestack,  and  whether  or 
not  it  complied  with  the  terms  of  the  ooo- 
tract;  that  thereupon,  In  order  to  adjust  the 
matter,  the  plaintiff  caused  to  be  deposited 
in  trust  with  the  said  bank  a  cashier's  chedc 
for  $2,800,  payable  to  the  order  of  the  treas- 
urer of  the  board  of  managers  of  the  State 
Hospital;  that  said  check,  dated  Jime  16, 
1911,  was  so  deposited,  subject  to  the  terms 
and  ccmdltions  of  an  agreement  between  the 
plaintiff  and  the  board  of  managers,  which 
provided  that  plaintiff  should  select  an  en- 
gineer, and  the  hospital  an  engineer,  to  inves- 
tigate said  stack  and  determine  its  conform- 
ity to  specifications,  and.  If  not  conforming, 
the  dieck  should  be  held  until  plaintiff  should 
make  the  stack  conform;  that  if  the  englnevs 
should  disagree,  a  third  engineer  should  be 
selected  by  the  two,  and  a  report  signed  by 
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a  majority  of  the  three  should  be  final ;  that 
should  the  engineers  hold  that  the  stack  was 
buUt  in  compliance  with  the  speciflcatioas, 
then  the  bank  should  deliver  the  $2,800  che<^ 
to  plaintiff.  This  sum  of  $2,800  represented 
the  cost  of  the  smokestack. 

It  is  farther  averred  that  the  check  was 
placed  in  the  hands  of  Beubel  &  Wells,  en- 
gineers, who  were  agents  and  representatives 
of  the  State  Hospital,  and  that  Reubel  & 
Wells  deposited  said  check  with  said  bank; 
that  thereafter  the  said  hospital  repudiated 
the  terms  of  said  trust  agreement,  and  that 
therefore  the  said  trust  lias  failed,  and  that 
said  bank  had  refused  to  surrend»  said 
check  to  plaintiff,  and  that  it  therefore  was 
the  property  of  plaintiff. 

Thereafter,  as  stated,  the  Board  of  mana- 
gers were  permitted  to  file  an  intervening  pe- 
tition in  the  nature  of  a  crosa-blll,  setting  up 
their  rights  and  claims  to  the  check.  By  this 
pleading,  after  admitting  the  deposit  of  said 
check  and  the  existence  of  a  controversy  with 
reference  to  said  smokestack,  it  denied  that 
the  said  check  was  deposited  under  the  terms 
of  the  trust  as  set  up  in  plaintiff's  petition. 

The  cross-bill  thea  averred  the  making  of 
the  contract  with  plaintiff  for  the  sum  of 
$27,149,  being  the  entire  contract  price  for 
the  frork  under  the  contract  of  June  14,  1910, 
and  further  that  said  work  was  to  be  done, 
Including  the  smokestack,  in  accordance  with 
certain  plana  and  speciflcatioas,  and  that 
eaid  work  was  to  be  carried  on  under  the 
■uparrlslon,  and  when  coinpleted  was  sub- 
ject to  acceptance  upon  the  approval  of  Beu- 
bel &  Wells  Consulting  Engineers  Company; 
that  because  the  said  smokestack  was  not 
made  and  constructed  in  accordance  with 
said  plans  and  spedflcatlons  the  said  board 
refused  to  pay  plaintiff  the  contract  price, 
namely,  $27,149,  or  any  part  thereof;  that 
thereafter,  on  Jane  13,  1911,  plaintiff  and 
the  board  Altered  into  an  agreement,  where- 
by It  was  agreed  that  the  plaintiff  should  de- 
posit with  the  treasurer  of  State  Hospital  No. 
1  a  certified  check  for  the  sum  of  $2,800,  to 
be  held  in  escrow  until  B.  Beubel  of  the  firm 
of  Beubel  &  Wells,  and  the  Engineering  De- 
partment of  the  University  of  Missouri  had 
agreed  that  said  smokestack  was  constructed 
in  a  satisfactory  manner,  and  tliat  thereupon 
and  in  consideration  of  said  agreement  and 
the  depositing  of  said  check  by  the  plaintiff 
as  security  for  the  faithful  performance  of 
said  contract  of  July  14,  1910,  the  board  of 
managers  agreed  to  and  did  pay  over  to  the 
said  plaintiff  the  entire  sum  of  $27,149,  being 
the  whole  contract  price  for  all  of  said  work  ; 
that  said  check,  dated  June  15,  1911,  was 
given  by  plaintiff  in  accordance  with  said 
agreement  eo  entered  Into  on  June  13,  1911, 
and  not  otherwise;  that  in  compliance  with 
said  agreement  the  said  dieck  was  obtained 
for  the  said  sum  of  $2,800,  payable  as  stated 
In  the  agreement,  and  that  the  said  check 


was  dellyered  to  the  defendant  for  the  pur- 
pose of  indemnifying  the  hosirftal  because  of 
defective  workmanship  and  material  used  in 
said  smokestack ;  that  following  the  delivery 
of  said  check  to  the  defendant  the  said  de- 
fendant. In  consideration  thereof,  paid  to  the 
plaintiff  the  sum  of  $27,149,  which  indaded 
the  agreed  sum  of  $2,800  for  the  oonstrac- 
tion  of  the  smokestack,  and  that  said  check 
was  thereafter  deposited  in  the  Third  Na- 
tional Bank  at  the  instance  and  for  the  use 
and  benefit  of  the  hospital. 

It  is  then  averred  in  said  cross-blU  that 
the  said  smokestack  was  not  in  accordance 
vrlth  the  plans  and  spedScations  and  was 
deficient  and  defective,  both  in  workmanship 
and  composition  of  material,  and  that  by  rea- 
son thereof  it  will  oe  necessary  to  tear  down 
said  smokestack  and  erect  a  new  one  in  place 
thereof,  to  the  damage  of  the  hospital  in  the 
sum  of  $2,800;  that  the  said  smokestack  has 
not  been  accepted  or  pronounced  satisfactory 
by  Mr.  Beubel  and  the  Engineering  Depart- 
ment of  the  University  of  Missouri,  or  by  ei- 
ther of  them,  but  that  both  have  condemned 
the  said  chimney  as  being  defective  both  in 
workmanship  and  material,  and  not  in  ac- 
cordance with  the  plans  and  specifications; 
that  the  plaintiff,  prior  to  June  13, 1911,  knew 
that  said  smokestack  was  defective  and 
would  not  be  accepted  and  paid  for  by  de- 
fendant, and  that  the  plaintiff  made  and  de- 
livered said  Cbedt  as  a  guaranty  for  the  cun- 
struction  of  said  smokestadE  In  accordance 
with  the  agreement ;  that  prior  to  March  18, 
1912,  when  plaintiff  demanded  said  chedc 
from  the  bank,  plaintiff  knew  that  the  said 
referees,  nominated  and  appointed  by  the 
agreement  of  June  13,  1911,  had  refused  to 
agree  that  said  smokestadc  was  satisfactory 
and  constructed  according  to  contract,  and 
that  a  reasonable  time  has  elai>sed  since  said 
referees  have  condemned  said  smokestack 
and  plaintiff,  though  often  requested,  haa 
failed  and  refused  to  reconstruct  said  dilm- 
ney,  or  place  same  In  a  satisfactory  condi- 
tion, BO  as  to  comply  with  the  terms  of  the 
contract,  and  become  acceptable  to  the  ref- 
erees appointed  by  the  agreement  of  June  13. 
1911. 

It  is  prayed  in  the  cross-biU  that  the 
Third  NaUonal  Bank  be  declared  the  holder 
of  the  check  to  the  use  and  benefit  of  the 
said  board  of  managers,  subject  to  the  de- 
mand of  the  treasurer  of  the  board,  and  that 
the  defendant  have  Judgment  against  tbe 
plaintiff  in  the  sum  of  $2,800,  and  for  gen- 
eral relief.  By  reply  the  plaintiff  set  up  that 
the  defendant  was  precluded  and  estopped 
from  relying  upon  the  alleged  inefficiency  of 
the  stack,  for  the  reason  that  prior  to  tbe 
date  when  said  cashier's  chedc  for  $2,800 
was  placed  in  trust  by  the  plaintiff  herein. 
the  defendants,  through  their  represoita- 
tives,  Beubel  &  Wells,  did,  on  the  14th  of  Jan- 
uary, 1911,  accept  the  stack  and  direct  plalit- 
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tiff  to  pay  the  snbcontractor  In  accordance 
with  the  contract;  that,  relying  tbereon, 
plaintiff  did,  on  Jannary  16,  1911,  make  pay- 
ment to  Kellogg  Company  for  the  erection  of 
said  smokestack. 

Plaintiff's  counsel  argue  two  propositions, 
which  they  contend  were  wrongfully  solved 
against  plaintiff  by  the  lower  court,  namely: 
First,  whether  the  terms  of  the  trust  as  al- 
lied in  plaintiff's  petition  controlled  the 
disposition  of  the  check ;  and,  second,  wheth- 
er the  board  of  managers  is  estopped  and 
precluded  from  raising  the  question  of  the 
eflSciency  of  the.  smok'estack.  The  court  nisi 
ruled  that  the  terms  of  the  trust  were  not 
as  alleged  by  plaintiff,  but  the  disposition  of 
the  check  was  controlled  by  the  agreement 
set  up  in  defendants'  cross-bill,  and  that  the 
board  was  not  estopped  or  precluded  from 
questioning  the  eflSdency  of  the  stack. 

[1]  I.  As  to  the  terms  of  the  trust:  The 
contract  between  the  parties  provided  that 
before  final  payment  was  made  plaintiff 
should  furnish  to  the  purchaser  a  surety 
bond  to  protect  it  under  a  guaranty  of  con- 
crete stack,  which  bond  should  be  in  the  sum 
of  $3,000  and  for  a  term  «t  Ave  years  from 
the  date  of  the  completion  of  the  contract 
The  contractor  by  the  terms  of  the  contract 
guaranteed  the  stack  for  a  period  of  five 
years,  agreeing  to  keep  same  in  repair,  pro- 
vided said  repairs  were  necessary  by  reason 
of  defects  In  workmanship,  material,  or  de- 
sign. 

After  the  completion  of  the  work,  and 
after  the  Legislature  of  1911  made  a  defi- 
ciency appropriation  to  cover  the  cost  of  the 
work  in  the  sum  of  $27,150,  but  before  any 
sum  was  paid  to  the  plaintiff,  a  controversy 
arose  concerning  the  smokestack.  On  May 
9,  1911,  the  president  of  the  board  by  letter 
notified  the  plaintiff  that  the  stack  was 
cracked  through,  and  that  the  composition 
was  soft  and  apparently  rotten,  as  though 
there  were  very  little  cement  and  plenty  of 
sand  used  in  its  construction;  that  before 
the  money  was  paid  to  plaintiff  the  matter 
would  have  to  be  investigated,  and  at  the 
time  notified  plaintiff  of  the  coming  meet- 
ing of  the  board  to  be  held  on  the  second, 
Tuesday  of  June  following.  Thereafter,  at 
the  June  meeting  of  the  board,  Mr.  William 
Miller  sales  manager  of  plaintiff  company, 
appeared,  representing  the  plaintiff.  This 
meeting  took  place  on  June  l.'ith.  All  prior 
negotiations  between  the  parties  had  been 
conducted  by  Mr.  Miller  as  representative  of 
the  plaintiff  company,  and  at  the  meeting  of 
the  board  on  this  day,  after  a  full  discussion 
and  with  the  approval  of  Mr.  Miller,  the 
board  passed  the  following  resolution: 

"That  the  hospital  pay  to  the  John  O'Brien 
Boiler  Works  Company  the  amount  of  their 
contract  for  installing  boilers  and  equipment, 
provided  the  above  company  deposits  certified 
cbedc  payable  to  the  treasurer  of  State  Hos- 


pital No.  1,  said  check  to  be  drawn  for  an 
amount  equal  to  the  cost  of  the  concrete  stack; 
the  certified  check  to  be  held  in  escrow  until 
Mr.  Reubel,  of  the  firm  of  Reubel  &  Wells 
Constructing  Engineers  Company,  and  the  En- 
gineering Department  of  the  University  of  Mis- 
souri have  agreed  that  the  stack  is  satisfac-' 
tory." 

In  view  of  this  arrangement  the  bond  re- 
ferred to  In  the  contract,  which  guaranteed 
the  stack,  was  not  given  by  the  plaintiff,  and 
thereafter,  and  within  a  day  or  two,  when 
Mr.  Reubel,  the  engineer,  and  Mr.  Miller  re- 
turned to  St.  Louis  from  Fulton,  the  plaintiff 
company  left  with  Mr.  Reubel,  as  the  repre- 
sentative of  the  board,  a  certified  check  for 
$2,800.  Thereupon,  as  had  been  previously 
arranged,  Mr.  Reubel  wired  the  board  to  the 
effect  that  be  bad  the  certified  che<^  for 
$2,800,  and  thereupon  the  board  paid  to  the 
plaintiff  company  the  full  contract  price  of 
$27,149. 

After  the  return  of  Mr.  Miller  to  St  Louis, 
the  president  of  the  plaintiff  company,  Mr. 
McKeown,  took  up  the  matter  on  behalf  of 
his  company,  and  visited  Mr.  Reubel's  office, 
and  left  with  him  a  certified  check  for  $2,800, 
payable  to  the  treasurer  of  the  hospital.  As 
to  what  transpired  between  Mr.  Reubel  and 
Mr.  McKeown  there  is  a  conflict  of  testimony. 
Mr.  McKeown  claims  that  there  a  new  and 
different  arrangement  was  made  in  refer- 
ence to  the  disposition  of  the  check,  and 
terms  under  which  it  should  be  deposited  in 
escrow  were  agreed  upon,  which  were  sub- 
stantially as  embodied  in  the  plaintUTs  peti- 
tion. According  to  Mr.  Reubel,  he  did  not 
pretend  to  make  any  new  agreement  on  behalf 
of  the  board,  but  that  the  check  was  depos- 
ited under  the  terms  of  the  resolution  passed 
by  the  board  at  Fulton  on  June  13th.  It  ap- 
pears, however,  that  a  change  of  the  agree- 
ment was  discussed  between  Mr.  McKeown 
and  Mr.  Reubel,  and  that  Mr.  Reubel  after- 
wards sent  to  the  president  of  the  biard  a 
form  of  a  written  agreement,  embodying  the 
terms  on  which  the  check  should  be  deposited 
as  proposed  by  Mr.  McKeown,  and  agreed 
with  Mr.  McKeown  to  use  his  best  off(Hts  to 
have  the  board  adopt  that  agreement  How- 
ever, at  the  time  the  check  was  left  with  Mr. 
Reubel,  he  Immediately  wired  the  board,  and 
they  thereupon  sent  check  for  the  full  con- 
tract price  to  the  plaintiff  company.  There- 
after this  new  agreement  as  suggested  by  Mr. 
McKeown  was  sent  to  the  president  of  the 
board,  who  forwarded  it  to  the  secretary, 
but  as  far  as  the  record  discloses  no  subse- 
quent action  was  taken  in  the  matter  by  the 
board  of  managers.  Even  though  Mr.  Reu- 
bel had  made  that  new  agreement  with  Mr. 
McKeown  in  reference  to  the  disposition  of 
the  check,  it  appears  from  the  record  that 
such  agreement  would  have  been  without  au- 
thority from  the  board,  as  Mr.  Reubel  had 
no  authority  to  make  sudti  a  new  contract. 
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and  his  only  duty  In  the  matter  was  to  re- 
ceive the  check  and  telegraph  the  board  of 
such  fact  The  terms  of  the  tmst  agreement 
had  already  been  concluded  at  Fulton  a  few 
days  prior  thereto  by  the  board  and  by  Mr. 
Miller,  representing  the  plaintiff  company. 

It  is  contended  by  the  plaintiff  that  Mr. 
Miller,  being  a  sales  manager,  had  no  au- 
thority to  make  the  agreement  referred  to, 
and  bind  plaintiff  thereto.  However  that 
may  be,  a  number  of  the  members  of  the 
l>oard  testified  that  thereafter  at  the  July 
meeting  of  the  board  at  Mexico^  Mr.  Mo- 
Eeown,  president  of  plaintiff  company,  was 
present,  and  while  he  objected  to  the  agree- 
ment and  stated  that  he  would  not  liave 
made  it,  he  stated  he  would  stand  by  the  ar- 
rangement as  made  by  Mr.  Millw.  Whether 
or  not  Miller  had  actual  authority,  it  is  un- 
necessary to  determine,  in  view  of  the  fact 
that  there  was  ample  evidence  in  the  record 
to  sustain  a  finding  that  Mr.  McKeown,  pres- 
ident of  the  plaintiff  company,  ratified  the 
contract  as  made  by, Mr.  Miller  on  behalf  of 
the  plaintiff  oomiMny.  In  addlti(m  to  this, 
the  plaintiff  company  deposited  the  check 
with  Mr.  Beubel  for  the  board,  and  thereby 
secured  from  the  board  payment  for  the  full 
contract  price  of  the  work,  $27,149.  The 
board  had  a  right  to  withhold  this  payment, 
in  the  event  the  wcn-k  was  not  done  accord- 
ing to  the  contract  as  was  contended  by  them 
at  the  time.  They  released  this  money  to 
the  plaintiff  by  reason  of  the  contract  made 
at  Fulton  on  June  13th.  The  terms  of  that 
contract  were  afterwards  carried  out  by  the 
board,  and  Mr.  Reubel  and  the  Engineering 
Depalrtment  of  the  State  University  con- 
demned the  smokestack,  and  the  same  was 
not  afterwards  repaired  or  put  in  condition 
by  the  plaintiff  company.  '  The  evidence  was 
sufSdent  to  warrant  a  finding  by  the  lower 
court  that  the  check  was  depoedted  under 
the  terms  of  the  resolution  adopted  by  the 
board,  ^nd  not  under  the  terms  and  conditions 
as  allefed  in  plaintiff's  petition,  and,  the  con- 
ditions of  the  said  resolution  as  adopted  by 
the  board  not  having  been  complied  with, 
the  check  was  properly  decreed  to  belong  to 
the  board  of  managers. 

[2]  II.  As  to  the  question  of  estoppel. 
Shortly  after  the  work  was  completed,  and 
after  the  Legislature  convened  at  Jefferson 
City  in  1911,  the  board  held  a  meeting  at 
Jefferson  Ci^.  It  was  the  purpose  of  the 
parties  at  the  time  to  obtain  from  the  Leg- 
islature an  appropriation  to  cover  the  work, 
as  the  plaintiff  had  taken  the  contract  real- 
izing tliat  there  was  no  money  appropriated 
to  pay  for  same.  On  January  14,  1911,  Beu- 
bel &  Wells  wrote  the  following  letter  to  the 
plaintiff: 

"St.  Louis,  Jannary  14,  1911. 
"John  O'Brien  Boiler  Works  Co.,  St.  Lonis— 
Gentlemen:   Be  Stack  at  State  Hospital  No.  1. 
The  writer  examined  the  stack  at  Fulton  last  I 


Wednesday,  and  while  the  work  on  this  stack 
is  not  as  neat  and  smooth  as  it  should  be,  the 
writer  believes  the  stack  is  first-class  in  every 
other  way.  The  man  in  charge  evidently  did 
not  nse  the  care  that  he  should  in  shifting  his 
molds  and,  of  course,  the  defects  in  some 
places  impair  the  looks  of  the  stack.  Howev- 
er, we  have  no  hesitancy  in  accepting  the  sta^ 
and  you  may,  therefore,  pay  the  contractor  ac- 
cording to  til  e  contract. 
"Very  truly  yours, 

"Beubel  &  WeUs  O.  B.  Go." 

The  contract  between  the  parties  ccmtained 
tlie  following  provision: 

"Should  any  questions  arise  relaHng  to  the 
acceptance  of  work  done  or  equipment  fur- 
nished, or  regarding  settlements  of  account, 
such  questionB  shall  be  referred  to  the  engi- 
neers, whose  decision  shall  be  binding  upon 
both  parties." 

The  firm  of  Beut>el  &  Wells  were  the  en- 
gineers named  in  the  contract. 

Plaintiff  asserts  by  reason  of  this  acc^t- 
ance  and  by  reason  of  the  fact  ttiat  they 
have,  on  the  faith  thereof,  paid  to  the  sub- 
contractor Kellogg  Company  the  price  of  the 
stack,  therefore  the  board  is  now  estopped 
and  precluded  from  asserting  that  the  said 
smokestack  was  not  in  compliance  with  the 
craitract  or  according  to  plans  and  specifica- 
tions. Defmdants  contend  that  this  letter 
was  written  at  a  time  when  Uiey  did  not  know 
the  condition  of  the  stack,  and  that  it  was 
given  by  the  engineers  for  the  purpose  of  al- 
lowing plaintiff  to  show  same  to  the  state 
auditor  in  order  to  get  the  appropriation, 
and  there  is  evidence  In  the  record  to  this 
effect.  However  that  may  be,  thereafter  a 
dispute  arose  as  to  the  efilciency  of  the  sUck, 
and  the  board  withheld  payment  of  the  en- 
tire contract  price  until  some  arrangement 
was  made  in  reference  to  the  matter.  There- 
after, in  view  of  the  dispute,  plaintiff  and 
the  board  entered  Into  the  contract  as  on- 
bodied  In  the  resolution  at  the  meeting  of 
the  board  of  June  13, 1911.  If  the  defendant 
was  precluded  from  questioning  the  efficiency 
of  the  stack  by  reasmi  of  the  letter  of  accept- 
ance of  Its  engineers  referred  to,  plaintiff  at 
that  time  should  have  so  asserted,  and  not 
entered  into  the  agreement  referred  to.  Cer- 
tainly plaintiff  was  obligated  to  give  the  sure- 
ty bond  guaranteeing  the  stack  for  a  period 
of  five  years,  which  it  did  not  do,  and  which 
IHxMsion  of  the  omtract  the  board  waived 
by  reason  of  the  fact  that  the  plaintiff  enter- 
ed into  the  contract  of  June  13,  1911,  and  de- 
posited its  certified  check  in  escrow  under 
the  terms  thereof. 

In  view  of  the  provisions  of  the  contract 
there  could  be  no  final  approval  of  this  stack 
within  five  years,  as  it  was  guaranteed  for 
that  length  of  time  under  the  express  provi- 
sions of  the  contract,  and  formal  approval 
thereof  tcdlowlng  the  completion  of  the  work 
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wonld  not  prevent  the  board  from  thereafter 
raising  the  question  as  to  its  efficiency. 

And  even  though  plaintiff  company  on  the 
faith  of  the  formal  acceptance  by  the  en- 
gineer had  paid  the  sabcontractor  for  the 
sta<^,  It  appeared  from  the  evidence  that  it 
was  protected  by  a  $3,000  surety  b«id  given 
by  the  Kellogg  Company  to  the  plaintiff 
company,  which  guaranteed  the  stack. 

In  view  of  the  record  before  us,  we  think 
the  cause  was  properly  decided,  and  that 
the  judgment  should  be  affirmed. 

PEH  CURIAM.  The  foregoing  opinion  of 
BIOGS,  C,  Is  adopted  as  the  (q;>inlon  of  the 
court. 

The  judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 

ALLEN  and  BECKEB,  JJ.,  concur. 
REYNOLDS,  P.  J.,  not  sitting. 


STATE  V.  GARDNER.     (No.  2897.) 

(I^ringfield  Court  of  Appeals.    Missouri.    May 

3,  1921.    Rehearing  Denied  June 

20,   1821.) 

1.  Indlotment  and  laformatlon  «=3l6l(3)— 
Amendment  after  Jurors  had  qualified  but 
before  they  have  been  svrarn  to  try  iMues 
discretionary  with  court 

Amendment  of  information  after  jary  had 
been  qualified,  but  before  they  had  been  sworn 
to  try  the  issues,  was  discretionary  with  the 
court. 

2.  Criminal  law  «b>I032(I)— Ameadmeat  of  In. 
formation  not  ground  for  reversal  In  ab- 
sence of  affidavit  of  surprise  or  application 
for  continuance. 

Amendment  of  information  after  jurors  had 
qualified,  but  before  they  had  been  sworn  to 
try  the  issues,  held  not  ground  for  reversal 
where  there  was  no  affidavit  of  surprise  or  ap- 
plication for  continuance  on  account  of  the 
amendment,  since  in  snch  case  it  did  not  ap- 
pear that  appellant  had  been  prejudiced  there- 
by. 

3.  Physicians  and  surgeons  ^»6(  10)— State 
not  required  to  prove  defendant,  charged 
witli  practicing  without  a  license,  had  not  ob- 
tained license. 

In  prosecution  for  practicing  medicine  in 
violation  of  Rev.  St  1919,  i  7334,  the  sUte 
was  not  required  to  prove  that  the  defendant 
bad  not  obtained  a  license  from  the  state  board 
of  health,  the  issuance  of  such  a  license  being 
a  matter  of  defense. 

4.  Crininai  law  i8=>872>/2— Verdict  mast  bs 
clear  and  unambiguous. 

The  verdict  must  be  clear  and  unambiguous 
and  must  show  that  all  12  jurors  agreed  on 
finding  the  same  thing. 
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5.  CrlMlaal  law  «s»88l( I)— Verdict  must  de- 
aeribe  ail  aecessary  eiemeots  of  the  offense. 

The  verdict  in  a  criminal  case  must  de- 
scribe all  the  elements  of  the  offense  which  it' 
was  necessary  for  the  state  to  prove  to  war- 
rant a  verdict  of  guilty. 

6.  Physicians  and  surgeons  ^=36(11)— Verdict 
finding  chlropraotgr  guilty  of  practicing 
medldne  without  a  iloense  held  not  defec- 
tive. 

In  prosecution  of  a  chiropractor  for  prac- 
tidng  medicine  without  a  license  in  violation 
of  Rev.  St.  1919,  {  7334,  making  "any  person 
practicing  medicine  or  surgery  in  the  state  and 
any  person  attempting:  to  treat  the  sick  or  oth- 
ers afflicted  with  l>odiIy  or  mental  infirmities 
•  •  •  without  a  license  from  the  state  board 
of  health  •  •  •  guilty  of  a  misdemeanor," 
verdict  finding  the  defendant  guilty  as  charged 
"by  attempting  to  treat  the  sick  or  those  af- 
flicted with  bodily  infirmities  by  manipulating 
adjustments  or  massages"  held  not  defective 
as  against  contention  tliat  the  use  of  the  dis- 
junctive "or"  made  it  indefinite  as  to  the  acts 
the  jury  found  the  defendant  had  committed. 

Appeal  from  Circuit  Court,  Howell  County ; 
E.  P.  Dorrls,  Judge. 

C.  O.  Gardner  was  convicted  of  practicing 
medicine  without  a  license,  and  he  appeals. 
Affirmed. 

M.  El  Morrow,  of  West  Plains,  and  Collins 
d(  Holladay,  of  Springfield,  for  appellant 

B.  L.  Rinehart  and  W.  N.  Bvans,  both  of 
West  Plains,  for  the  State. 

OOX,  P.  J.  Defendant  was  prosecuted  upon 
information  filed  by  the  prosecuting  attorney 
under  section  7334,  Rev.  Stat  1919,  which  is 
levelled  against  persons  practicing  medicine 
without  license.  Defendant  was  convicted, 
and  has  appealed,. 

The  portion  of  the  statute  involved 'here  Is 
as  follows: 

"Any  person  practising  medicine  or  surgery 
in  this  state  and  any  person  attempting  to 
treat  the  sick  or  others  afflicted  with  bodily  or 
mental  infirmities  *  *  *  without  a  license 
from  the  State  Board  of  Health  *  •  *  shall 
be  deemed  guilty  of  a  misdemeanor." 

The  Information  charged  that  defendant 
did— 

"willfully,  unlawfully,  and  wrongfully  practice 
medicine  and  surgery  and  did  attempt  to  treat 
the  sick  and  others  afflicted  with  bodily  infirmi- 
ties without  then  and  there  having  a  license 
from  the  State  Board  of  Health." 

Instruction  No.  1  for  the  state  told  the  jury 
that  if  they  found  from  the  evidence  that  the 
defendant  "did  unlawfully  practice  medicine 
and  surgery  or  did  attempt  to  treat  the  sick 
or  others  afflicted  with  bodily  or  mental  in- 
firmities by  manipulating,  adjusting,  or  mas- 
saging the  muscles  or  the  spinal  column  or 
nerves  of  the  body"  without  having  a  license 
from  the  State  Board  of  Health,  they  diould 
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find  the  defendant  guilty.  In  insti-uctlon  No. 
5,  the' jury  were  told  that  the  state  was  not 
required  to  prove  that  the  defendant  did  not 
have  a  license  from  the  State  Board  of 
Health  as  that  was  a  matter  of  defense.  The 
information  was  dearly  good.  State  7.  Oross- 
man,  214  Mo.  288,  loc.  dt.  242,  113  S.  W.  1074. 

[1,  2]  Error  Is  assigned. based  on  the  charge 
that  the  information  was  amended  after  the 
jury  had  been  Impaneled  and  sworn  to  try 
the  issues.  We  find  by  an  examination  of  the 
transcript  on  file  here  that  the  amendment 
was  made  after  the  Jury  bad  been  qualified, 
but  before  they  were  sworn  to  try  the  is- 
sues. This  was  permisdible  in  the  discretion 
of  the  court,  and,  since  no  afiSdavit  of  sur< 
prise  or  application  for  continuance  was  filed 
on  account  of  the  amendment,  it  does  not 
appear  from  the  record  here  that  defendant's 
rights  were  in  any  way  prejudiced  by  the 
amendment. 

[3]  It  Is  contraded  that  the  state  failed  to 
make  a  case  because  It  was  not  proven  that 
defendant  did  not  have  a  license  from  the 
State  Board  of  Health,  and  that  the  court 
erred  In  giving  instruction  No.  6  which  told 
the  jury  that  the  state  was  not  required  to 
make  such  proof.  This  question  has  been 
settled  in  this  state  against  appellant's  con- 
tention. State  V.  Lipscomb,  52  Mo.  32 ;  State 
▼.  Edwards,  60  Mo.  490;  State  v.  Meek,  70 
Mo.  355,  358,  35  Am.  Rep.  427;  SUte  v. 
Hathaway,  lis  Mo.  36,  44,  21  S.  W.  lOSl; 
State  V.  Miller,  182  Mo.  370,  390,  81  S.  W. 
867 ;  State  v.  De  Groat,  259  Mo.  364,  375,  376, 
168  8.  W.  702;  State  v.  Stephens,  70  Mo. 
A.pp.  554,  656 ;  State  v.  Schatt,  128  Mo.  App. 
«22,  634,  107  S.  W.  10;  State  v.  Hellscher, 
150  Mo.  App.  230,  238,  129  S.  W.  1035 ;  SUte 
V.  Zehnder,  182  Mo.  Avp.  176,  180,  168  S.  W. 

eec 

[4-6]  It  is  finally  cont^ided  that  the  ver- 
dict will  not  support  the  judgment  because 
It  is  indefinite  and  uncertain.  The  part  of 
the  verdict  objected  to  is  as  follows: 

"We,  the  jury,  find  the  defendant  C.  O.  Gard- 
ner guilty  vn  tbe  first  count  as  charged  by  at- 
tempting to  treat  the  sick  or  tho8e  afflicted 
with  bodily  infirmities  by  manipulating,  ad- 
justments, or  massages.    ♦    ♦    • " 

Tbe  contention  is  that  the  use  of  the  dis- 
junctive "or"  in  tbe  verdict  annuls  it,  because 
it  cannqt  be  certainly  determined  just  what 
acts  the  jury  found  the  defendant  had  com- 
mitted. We  agree  that  a  verdict  must  be 
clear  and  unambiguous,  and  must  show  that 
all  12  of  the  jurors  agreed  on  finding  tbe 
same  thing.    It  Is  also  true  that  when  a  jury 


returns  a  spedal  verdict  in  a  criminal  case 
the  verdict  must  d'escrlbe  all  the  elements  of 
the  offense,  but  we  take  it  that  this  means 
all  tbe  elements  which  it  was  necessary  for 
the  state  to  prove  to  warrant  a  verdict  of 
guilty.  The  taformatlon  in  this  case  charged 
the  defendant  with  attonpting  to  treat  the 
sick  and  others  afflicted  with  bodUy  and  men- 
tal infirmities  without  setting  out  the  man- 
ner of  treatment. 

Tbe  evidence  shows  that  defendant  was 
what  is  known  as  a  chiropractor.  He  k^t 
an  office  in  West  Plains,  and  followed  the 
usual  practice  of  that  dass  of  supposed  heal- 
ers in  treating  those  who  came  to  him  for 
treatment.  They  proceed  on  the  theory  that 
all  human  ailments  are  caused  by  a  disloca- 
tion of  some  part  of  the  spinal  column,  no 
matter  what  the  ailment  may  be,  and  the 
only  safe  road  to  rdief  lies  in  resetting  the 
dislocated  parts,  and  thereby  removing  the 
cause  of  the  trouble.  In  this  case,  one  party 
treated  said  be  did  not  know  what  was  the 
matter.  He  signed  up  a  card  to  take  24 
treatments  for  $27.  Another  one  had  a 
sluggish  liver  and  nervousness.  Another  bad 
appendidtls,  and  took  25  or  30  treatments 
at  $1.25  each.  Whether  or  not  it  required  all 
these  treatments  in  order  to  get  the  bones 
In  the  qjinal  column  all  back  in  their  proper 
places  does  not  appear,  but  one  thing  is 
clear;  the  patients  all  received  the  same 
treatment,  and  In  each  case  the  purpose  was 
to  put  in  proper  position  the  bones  of  the 
spinal  column.  This  process  was  describ- 
ed as  "adjustments,"  "manipulaticxis,"  and 
"massages,"  and  these  terms  of  necessity  all 
referred  to  the  same  thing,  to  wit,  the  re- 
placement of  the  bones  of  the  spinal  column. 
What  the  jury  found  was  that  defendant  had 
performed  that  service  for  the  various  wit- 
nesses who  testified,  and  the  defendant,  who 
was  plying  his  trade  in  open  violation  of  the 
law,  knew  exactly  of  what  he  was  convicted 
by  the  jury.  The  terms  "sick,"  and  those  af- 
flicted with  "bodily  infirmities,"  are  not  in- 
tended to  designate  two  classes  of  persons, 
but  the  use  of  those  terms  in  the  statute  and 
In  the  information  and  Instructicms  In  this 
case  is  'Simply  the  use  of  words  to  indude 
all  persons  that  have  or  think  they  have  any 
ailments  of  any  kind. 

We  do  not  think  tbe  verdict  In  this  case 
uncertain  or  open  to  the  objections  made 
against  it. 

Judgment  affirmed. 

FARBINQTON  and  BRADLEY,  JJ,  con- 
cur. 
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STETINA  V.  BERG8TEIN.    (Nt.  15953.)^ 

(St  OUniis    Court   of   Appeals.   MissoorL 
June  7,  1921.) 

1.  Evidence  «=3376(6)— Witness  familiar  with 
books  of  account  properly  permitted  to  state 
totals  shown  thereby  when  offered  for  In- 
spection, though  not  made  by  her. 

For  the  purpose  of  showing  the  total  eam- 
inga  of  plaintiff  dnriag  a  period  of  five  years 
which  she  claimed  to  have  turned  over  to  her 
grandmother,  defendant's  intestate,  her  em- 
ployer's bookkeeper,  who  was  familiar  with 
the  employer's  books  and  knew  that  the  en- 
tries therein  were  correct,  though  they  were 
not  made  by  her,  was  properly  permitted  ^ 
state  the  total  amounts  which  her  inspectimi 
of  the  books  showed  had  been  earned  by  plain- 
tiff; the  books  themselves  being  in  court  and 
offered  for  inspection  by  defendant's  cowaseL 

2.  Appeal  and  error  «=»23l(5)— General  ob- 
jection to  evidence  held  net  sufflolently  spe- 
oiflo  upon  which  to  predleate  exoeptlon. 

A  general  objection  to  the  testimony  of  a 
witness  concerning  the  total  amount  of  plain- 
tiff's earnings,  as  shown  by  her  employer's 
books,  was  not  sufficiently  specific  upon  which 
to  predicate  an  exception  to  the  admission  of 
the  testimony. 

3.  Appeal  and  arrsr  «=>i 068(4)— !■  view  Of 
verdict,  Inatniotlon  on  trial  of  olaln  held  not 
oavse  for  reversal  beoause  not  telling  the  Jury 
to  deduct  conceded  amount. 

Where  a  claim  against  the  estate  of  a  de- 
cedent for  an  amount  advanced  to  decedent, 
claimant's  grandmother,  showed  a  credit  of 
$700,  but  the  evidence  showed  that  nothing 
was  expended  by  the  grandmother  for  claimant 
other  than  for  clothing  and  board,  and  that  the 
total  amount  was  less  than  $700,  and  that  de- 
cedent had  received  $1,687.67,  but  the  verdict 
was  for  only  $700,  an  instruction  to  deduct  the 
amount  expended  by  the  grandmother  for  board 
and  clothing,  instead  of  the  amount  of  the  ad- 
mitted credit,  was  not  erroneons. 

AM)eal   from   St    Louis   Clrcnlt  Court: 
Victor  H.  Falkenhainer,  Judge. 
"Not  to  be  offldaUy  published." 

Suit  by  Lillian  Stetlna  against  Charles 
Bergsteln,  administrator  of  Kathrlne  Zacek, 
deceased.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Judgment  was  reversed 
by  the  Court  of  Appeals  (204  Mo.  App.  366, 
221  S.  W.  420),  bat  the  record  was  quashed 
by  the  Supreme  Court  on  certiorari  (227  S. 
W.  47).    Judgment  affirmed. 

Pierre  A.  Yogel,  of  St  Louis,  for  appellant. 
Harry  G.  Flnley  and  Earl  M.  Plrkey,  both 
of  St.  Louis,  for  respondent 

BECKER,  J.  The  record  of  this  court  in 
this  case  (204  Mo.  App.  366,  221  S.  W.  420) 
was  quashed  by  way  of  certiorari  (227  S,  W. 
47)  and  Is  now  before  us  for  final  disposi- 
tion in  light  of  the  said  Supreme  Court  de- 
cision. 


The  suit  originated  as  a  claim  filed  in  the 
probate  court  against  the  estate  of  Kathrlne 
Zacek,  deceased,  which  is  as  follows: 

"St  Louis,  Mo.,  May  23,  1»16. 
Charles  Bergsteln,  Administrator  of  the  Estate 
of    Kathrine    Zacek,    Deceased,    to    Lillian 
Stetlna,  Formerly  Lillian  Rezney,  Dr. 

To  money  loaned  and  advanced  Kathrlne 
-Zacek  under  a  continuous  open  account  on 
various  sums  and  amounts  at  various 
times  between  November  1.  ISO*,  and  July 
e,  1S15  n,900CO 

Credits. 

By  money  repaid  by  said  Kathrlne  Zacek  la 
various  sums  and  amounts  at  various 
times  between  November  1,  U09,  and  July 
«,  1W.B  700  00 


Balance  due ^,200  00 

Plaintiff's  parents  having. died,  she  went 
to  live  with  her  grandmother,  Kathrlne 
Zacek,  In  1901.  When  plaintiff,  in  1909,  was 
fourteen  years  of  age,  she  started  to  work. 

Plaintiff's  evidence  tended  to  show  that  as 
she  received  her  earnings  she  turned  them 
over  to  her  said' grandmother,  who,  after  pro- 
viding the  plaintiff  with  food,  clothing,  and 
shelter,  was  to  account  to  plaintiff  for  any 
balance  left  in  her  hands.  This  arrange- 
ment continued  until  the  plaintiff  became  of 
age  and  for  about  two  years  thereafter,  at 
which  tlnfe  the  said  grandmother  died. 

In  the  probate  court  plaintiff's  claim  was 
allowed  In  the  sum  of  $1,000,  whereupon  an 
appeal  was  taken  to  the  circuit  court  where 
the  case  was  tried  de  novo  to  the  court  and 
a  jury,  resulting  in  a  judgment  in  favor  of 
the  plaintiff  on  her  claim  in  the  sum  of  $700. 
The  administrator  In  due  coarse  ai^>eals. 

[1]  It  is  assigned  as  error  that  the  court 
permitted  the  plaintiff,  over  proper  objection, 
to  introduce  certain  evidence. 

It  appears  that  the  plaintiff,  tor  a  period  of 
over  five  years  (1910  to  1915),  worked  for  the 
Brown  Shoe  Company ;  that  plaintiff  sought 
to  show  by  one  of  her  witnesses,  Mrs.  Gatzer 
(who  had  been  a  bookkeeper  at  the  Brown 
Shoe  Company  all  the  time  that  plaintiff 
worked  for  the  said  company),  the  total 
amount  earned  by  the  plaintiff  while  in  the 
employ  of  the  said  company.  Mrs.  Gatzer 
testified  that  she  made  out  the  weekly  pay- 
roll sheets,  and  that  all  of  the  amounts  con- 
tai|»d  therein  were  then  entered  in  the  books 
of  the  company.  The  witness  further  testi- 
fied as  to  the  correctness  of  the  entries  in 
said  books  of  the  company,  which  books 
were  in  court  and  were  offered  for  the  In- 
spection of  counsel  for  defendant  by  idain- 
tUTs  attorney.  The  witness  testified  that  she 
was  familiar  with  the  books  of  the  Brown , 
Shoe  Company,  that  she  had  seen  them  made 
up,  and  that  they  were  correct.  She  then 
testified  that  she  bad  made  an  examination  of 
the  books  to  ascertain  the  total  amount  which 
according  to  the  books  had  been  earned  by 


AatFor  otliar  eases  ■••  tame  topks  and  KKT-NUIIBDR  in  aU  Kay-Numberad  Olswta  and  Indexes 


Digitized  by 


Google 


1060 


231  SOUTHWBSTERN  RBPORTEB 


Obi 


plaintiff  dnrinir  the  fire-year  period  of  time 
wben  sbe  woriced  for  the  Brown  Shoe  Com- 
pany. The  defendant  objected  "to  this  method 
of  Introducing  the  total,"  which  objection  was 
overrnled  and  the  witness  permitted  to  tes- 
tify that  the  total  amount  earned  by  plain- 
tiff while  In  the  employ  of  said  company  was 
$1,687.65.  This  action  of  the  trial  court  In 
overruling  defendant's  objection  Is  assigned 
as  error. 

It  Is  apparent,  from  a  reading  of  this  rec- 
ord, that  an  Introduction  of  each  entry  In  the 
books  In  question,  relative  to  plaintiff's  pay- 
roll account  with  the  Brown  Shoe  Company 
while  she  was  in  Its  employ,  covering  a  petioi 
of  five  years,  would  have  necessitated  an  ex- 
amination of  over  250  entries. 

As  was  succinctly  stated  In  Blasonlc  Mut 
Ben.  Soc.  v.  Lackland,  97  Ma  137,  10  S.  W. 
895,  10  Am.  St.  Rep.  298: 

"There  la  no  rule  in  the  law  of  evidence  bet- 
ter settled  than  that,  where  the  evidence  Is 
the  result  of  voluminous  facts,  or  of  the  in- 
spection of  many  books  and  papers,  the  exami- 
nation of  which  cannot  conveniently  take  place 
In  court,  or  where  a  witness  has  inspected  the 
accounts  of  the  parties,  though  not  allowed  to 
give  evidence  of  their  particular  contents,  he 
will  be  allowed  to  speak  of  the  general  balance 
or  result  of  such  examination,  and  such  state- 
ment is  not  hearsay.  1  Greeid.  Ev.  (14th  Ed.) 
f  93,  and  cases  cited.  The  case  of  Ritchey  v. 
Kinney,  46  Mo.  298,  does  not  militate  against 
this  view. 

"Besides,  the  exhibit  or  tabulated  statement, 
this  being  the  result  of  the  examination  made 
by  the  accountant,  and  from  which  he  testified 
as  memoranda,  when  offered  in  evidence,  was 
only  objected  to  in  a  general  way  as  incom- 
petent, etc.  Such  an  objection  was  worthless 
because  not  specifia  Margrave  v.  Ausmusi^ 
61  Mo.  661." 

In  light  of  the  fact  that  the  proving  of  the 
amount  earned  by  plaintiff  at  the  Brown 
Shoe  Company  would  have  required  an  ex- 
amination of  BO  large  a  number  of  book  en- 
tries, coupled  with  the  tact  that  the  books 
were  In  court  available  to  counsel  for  de- 
fense for  the  purpose  of  examining  them  and 
for  use  in  cross-^amlning  the  witness,  and 
the  fact  that  the  witness  was  a  bookkeeper 
for  the  said  Brown  Shoe  Company,  convers- 
ant with  the  books  themselves,  though  the 
entries  therein  had  not  been  made  by  her,  yet 
she  knew  that  the  entries  therein  wergjicor- 
rect,  we  are  of  the  opinion,  and  so  hold^that 
the  learned  trial  court  properly  permitted  the 
witness  to  testify  as  to  the  total  amoimt 
which  her  Inspection  of  the  books  showed 
had  been  earned  by  plaintiff  while  in  the 
employ  of  the  said  Brown   Shoe  Company. 

[2]  We  note  In  this  connection  that  the 
objection  whldi  was  made  on  the  part  of  the 
defendant  was  but  a  general  one  and  was 
not  in  Itself  suffldnitly  specific  to  have  pred- 
icated the  saving  of  an  exception  to  the  rul- 
ing of  the  court  thereon. 


[I]  II.  Appellant  contends  fbmt  isstn'^ 
tlons  numbered  1  and  2,  given  at  the  reqiHS 
of  the  plaintiff,  are  erroDeoas  In  that  tlic 
court  failed  in  each  of  said  instmetioas  u 
Instruct  the  jury  to  allow  appellant  at  k£? 
a  credit  of  $700,  which  respondent  in  b? 
statement  admitted  was  to  be  deducted  frr::, 
the  amount  turned  over  to  tbe  said  Kalh7:i<> 
Zacek,  bat  permitted  tbe  Jniy  to  deduct  ::- 
amount  "eocpended  by  said  Kathrise  Zsc« 
in  the  purchasing  of  clothing  tor  plaintiff  iec 
a  reasonable  amount  retained  by  said  K&ti- 
rlne  Zacek  in  payment  of  plaintiff's  botrl' 
This  point  Is  clearly  wltbont  snbstuic 
merit 

#The  evidence  showed  that  nothing  vse  ex- 
pended other  than  for  clothing  and  bocii 
and  according  to  the  testimony  the  via. 
amount  thus  expended  was  ev^i  lesE  ^si 
the  $700  allowed  on  the  part  of  the  plaist- 
In  her  claim  as  a  credit.  Tbe  Jury  found  tt< 
Issues  for  plaintiff,  and  the  evidence  shooe. 
that  deceased  had  received  $1,687.65,  wtl- 
the  verdict  was  but  for  $700,  showing  tb: 
the  Jury  allowed  credits  of  $967.^  m- 
slderably  over  the  $700  which  plaintiff  cm- 
ceded  the  estate  was  entitled  to.  We  thst- 
fore  rule  this  point  against  appellants 

From  a  reading  of  the  entire  record  ve  li 
satified  that  the  Judgment  is  for  the  tii: 
party,  and,  finding  no  error  In  the  R«7i 
affecting  the  merits  of  the  case,  the  Judgice: 
should  be  and  Is  hereby  ordered  affiimed. 

ATJiKN,  P.  jr.,  concurs. 
OAUES,  J.,  not  Btttlns. 


SLACK  V.  WHITNEY.      (N*.    ISTSa.) 

(Kansas  City  Court  of  Appeals.     ICasaui 
June  13, 1921.) 

1.  Justices  of  the  peace  ®=>93 — ^Aaawar  kcUti 
state  proper  "counterclaim." 

In  an  action  institated  before  a  justice  i 
the  peace  on  an  account  for  threshing  and  ottc 
items,  a  so-called  "answer,  set-off,  and  eoratr:- 
claim"  for  damages  from  delay  in  doicg  tl: 
threshing  and  for  labor  performed  was  s  pc^ 
er  counterclaim,  under  Rev.  St.  1919,  {  15^ 
providing  that  a  "counterclaim"  may  be  a  assi 
ot  action  arising  out  of  the  contract  or  tio 
action  set  forth,  or  any  other  caoae  of  irtiiB 
arising  on  contract,  as  set-off  and  rectnipee^ 
are  embraced  in  the  term  "counterclaim.'' 

[Ed.  Note.— For  other  deflnitioinB.  see  TVe:* 
and  Phrases,  First  and  Second  Series,  Cemtt.- 
daim.l 

2.  Justices  «f  the  peace  «=39(V— PIsadisg*  cm- 
sidered  as  setting  out  details. 

Though  no  formal  pleadings  are  re<iEiH 
in  a  justice  court,  where  both  parties  did  fifU 
more  or  less  in  detail,  tbe  pleadings  may  be  («9- 
sidered  as  setting  out  in  reasonable  dctaH  bvi 
sides  of  tbe  controversy. 
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.  Juatloas  of  the  peace  «=9l79— Verdlet  on  ap- 
peal heid  aufflclent  withoat  Itemlzlag  fladlng 
on  counterclaim. 

In  a  suit  inetituted  in  the  Jnptiee  eonrt, 
rhere  defendant  filed  an  "answer,  eet-oif,  and 
oanterclaim"  for  damages  for  delay  in  thresb- 
Qg  and  for  labor,  a  verdict  in  the  circuit  court 
iuding  for  plaintiff  at  a  specified  sum  and  for 
Icfendant  in  a  specified  sum  "on  his  counter- 
ilalm"  was  sufficient,  without  a  special  finding 
in  each  item  of  the  counterclaim;  all  being  em- 
iraced  in  the  verdict  under  the  term  "counter- 
.•laim." 

t.  Set '017  and  oounterclalm  «s»29(l)— "Trans- 

action"  defined. 

As  used  in  Bev.  St  1919,  t  123S,  provid- 
ing that  a  counterclaim  may  be  a  cause  of  action 
arising  out  of  the  contract  or  transaction  set 
forth  in  the  petition,  the  "transaction"  includes 
all  the  facts  and  circumstances  out  of  which 
the  injury  complained  of  arose. 

JCEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trans- 
action.! 

8.  Trial    <s=9330( I) —Single  verdict  aufflclent 
when  causes  of  action  united  In  one  fount. 

To  secure  a  separate  finding  on  each  cause 
of  action  pleaded  as  a  counterclaim,  they  should 
be  Bet  out  in  separate  counts,  and  when  united 
in  one  count  and  the  cause  tried  on  all  a  single 
verdict  is  sufficient. 

6.  Contracts  «=»322(2)— Evidence  held  admis- 
sible as  showing  contingency  en  which  per- 
formanoe  depended. 
In  an  action  for  the  value  of  threshing,  in 
which    defendant   connterclaimed   for   damages 
from  delay  in  doing  the  threshing,  where  plain- 
tifTs  testimony  was  that  the  threshing  wap  de- 
pendent upon  various  contingencies,  evidence  of 
the  workable  condition  of  plaintiff's  engine  was 
admissible  as  evidence  of  such  contingency. 

Appeal  from  Circuit  Court,  Henry  County; 
C.  A.  Calvlrd,  Judge. 
"Not  to  be- officially  published." 

Action  by  James  Slack  against  B.  V.  Whit- 
ney, brought  in  the  Justice  court  and  appeal- 
ed to  the  circuit  court  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AfiBrmed. 

Poague  &  Son,  of  Clintcm,  for  appellant 
Boss  B.  Feaster,  of  Windsor,  for  respond- 
ent 

ARNOLD,  J.  This  is  a  suit  on  account 
Plaintiff  and  defendant  were  fanners  resid- 
ing In  Springfield  township,  Henry  county. 
Mo.,  and  were  neighbors.  Plaintiff  owned 
and  operated  a  threshing  machine.  The  suit 
was  Instituted  In  the  court  of  a  Justice  of 
the  peace  and  resulted  in  a  verdict  t^  that 
court  to  the  effect  that  neither  side  should 
prevail,  and  that  each  should  pay  one-half 
the  costs,  and  from  the  Judgment  plaintiff 
aiH)ealed  to  the  circuit  court  of  Henry  coun- 
ty. The  cause  was  tried  to  a  Jury  and  re- 
sulted In  a  verdict  for  plaintiff  In  the  sum 
of  $40.28,  and  for  defendant  In  the  sum  of 


$11  on  his  counterclaim.    Defendant  appeals. 

The  testimony  shows  that  In  the  fall  of 
1917  plaintiff  and  defendant  entered  into  a 
verbal  contract  whereby  plaintiff  was  to 
thresh  defendant's  oats  and  cane,  the  specific 
terms  of  which  contract  are  more  or  less  In- 
definite and  in  dispute;  there  was  no  definite 
time  when  the  threshing  was  to  be  done,  but 
It  was  fairly  well  determined  that  it  should 
be  done  when  plaintiff  "rigged  up"  his  en- 
gine to  flu  his  (plaintlfTs)  silo.  It  appears 
this  was  done  in  February,  1918,  but  the  en- 
gine developed  leaky  flues,  and  for  that  rea- 
son the  threshing  could  not  be  done  by  plain- 
tiff at  that  time.  The  testimony  further 
shows  that  late  in  the  fall  or  winter  of  1917 
plaintiff  asked  defendant  If  he  was  ready  to 
have  the  threshing  done,  and  defendant  re- 
plied that  his  cane  was  not  yet  ready,  but 
that  on  various  occasions  after  that  defend- 
ant asked  plaintiff  to  do  the  threshing  for 
him. 

Plaintiff  bases  his  action  on  a  statement 
of  account.  Including  Items  of  hay,  $14 ;  oats, 
$34;  interest  on  indebtedness,  $2.30;  half 
day  in  securing  Justice  of  the  peace,  75  cents ; 
half  day  to  file  suit  before  Justice  of  the 
peace,  75  cents ;  trip  to  market  for  oats,  $2 ; 
and  loss  of  one  day  at  trial,  $1.50;  total, 
$55.30. 

The  answer  was  denominated  "Answer,  set- 
off, and  counterclaim,"  pleaded  as  one  count, 
and  Included  the  following  items: 

Damages  to  oats IU2.M 

Damagea  to  cane 116,00 

Labor  performed 11.00 

The  answer,  set-off,  and  counterdaim  ac- 
knowledges indebtedness  of  defendant  to 
plaintiff  for  oats  $36.28,  and  for  hay  purchas- 
ed of  def^dant  $5,  or  a  total  credit  of  $40.28. 

The  testimony  further  shows  that  the 
grain  of  defendant  was  not  threshed  until 
July,  1918,  having  stood  In  stack  since  1917, 
and  was  greatly  damaged.  Defendant  bases 
bis  contention  upon  the  grounds  that  plain- 
tiff breached  his  contract  to  thresh  the  grain. 
Plaintiff  asserts  that  he  was  unable  to  thresh 
the  grain  because  (1)  defendant  was  not  ready 
when  called  upon,  and  (2)  that  his  engine 
developed  leaky  flues  which  be  was  unable  to 
replace. 

Defendant's  chief  complaint  Is  directed  to 
the  verdict  of  the  Jury,  and  bo  argues  that 
It  did  not  find  as  to  all  the  issues  set  out  in 
defendant's  "answer  and  counterclaim." 

[1, 2]  There  is  no  reason  for  the  contention 
that  defendant  bad  not  the  right  to  urge  a 
counterclaim.  And  It  may  be  further  thor- 
oughly understood  that  no  formal  pleadings 
are  required  In  a  Justice  court.  But  inas- 
much as  both  parties  to  the  Instant  suit  did 
plead  more  or  less  In  detail  In  the  Justice 
court,  the  pleadings  may  be  considered  as 
setting  out  In  reasonable  detail  both  sides  of 
the  controversy.    The  answer  of  defendant, 
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called  his  "Answer,  set-off,  and  coanter- 
dalm,"  as  stated  above,  comes  clearly  with- 
in the  provisions  of  section  1233,  Rev.  Stat. 
1918,  and  defendant  had  the  right  so  to  plead. 
Set-off  and  reooapment  are  embraced  In  the 
term  "counterclaim."  Qordon  t.  Bruner,  49 
Mo.  670;  Emery  v.  Railroad  Co.,  77  Mo. 
339;  Oaldwell  v.  Ryan,  210  Mo.  loc..  dt.  23, 
108  a  W.  633,  46  L.  R.  A.  (N.  S.)  494,  124 
Am.  St.  Rep.  717,  14  Ann.  Cas.  314. 

[3, 4]  The  verdict,  which  was  signed  by  ten 
of  the  Jurors,  Is  as  follows: 

"We,  the  jury,  find  for  plaintiff  in  the  stun  of 
$40.28,  and  we  find  for  defendant  on  his  coon- 
terdaiin  In  the  sum  of  $11,  leaving  a  balance 
in  favor  of  plaintiff  in  the  sum  of  $29.28,  for 
which  he  is  entitled  to  judgment." 

The  Jury  were  not  required  to  make  a 
special  finding  on  each  item  of  the  counter- 
claim. All  of  defendant's  items  Included  In 
his  answer  were  embraced  In  the  verdict  un- 
der the  term  "counterclaim."  The  word 
"transaction,"  as  used  In  the  statute  (section 
1233,  supra),  Includes  all  the  facts  and  cir- 
cumstances out  of  which  the  Injury  com- 
plained of  arose.  Ritchie  v.  Uayward,  71 
Mo.  660;  Graham  Paper  Co.  v.  Newspaper 
Ass'n,  193  S.  W.  1006. 

[8]  The  law  frowns  upon  a  multiplicity  of 
lawsuits  and  encourages  the  determination 
of  all  differences  between  parties  In  one  ac- 
tion where  It  Is  possible  to  combine  the  causes 
of  action  existing  at  the  institution  of  the 
suit.  It  is  very  evident  this  was  done  in 
the  case  at  bar,  and  the  verdict  is  responsive 
to  all  the  issues  involved.  No  special  finding, 
therefore,  was  necessary  on  the  question  of 
damages ;  the  same  having  been  included  In 
the  counterclaim  in  one  count.  To  have  se- 
cured a  separate  finding  on  each  cause  of  ac- 
tion, each  should  have  been  set  out  in  a  sep- 
arate count,  which  was  not  done  in  this 
case  18  Cyc.  118;  Casey  v.  Transit  Co., 
205  Mo.  721, 103  S.  W.  1146.  The  mle  of  law 
Is  fundamental  and  well  established  that 
where  several  causes  of  action  are  nnlted  in 
one  count,  the  cause  tried  on  all,  and  a  single 
verdict  returned  in  favor  of  plaintiff,  where 
all  of  the  canses  pleaded  are  good  and  all 
supported  by  evidence,  the  verdict  is  good. 

[6]  Finally,  defendant  complains  that  the 
trial  court  erred  in  admitting  evidence  on 
behalf  at  plaintiff  as  to  the  condition  of 
plaintlfTs  oogine.  Doubtless  this  testimony 
was  admitted  on  the  theory  that  the  ccmtract 
was  indefinite  and  its  terms  In  dispute.  Such 
evidence  clearly  was  admissible  upon  plain- 
tiff's testimony  that  the  threshing  of  defend- 
ant's grain  was  dependent  upon  various  con- 
tingencies. The  workable  condition  of  the 
engine  may  be  conceded  to  be  a  contingency. 
At  ttest  it  was  a  question  for  the  jury.  In 
our  opinion  the  evidence  complained  of  was 
properly  admitted. 

This  court  is  loath  to  interfere  with  the 


verdict  of  a  jury  which  heard  the  evidence, 
saw  the  witnesses,  and  were  in  a  position  to 
judge  of  their  credibility  and  the  weight  to 
be  given  their  testimony.  We  fall  to  find  any 
reversible  error.  The  verdict  was  for  the 
right  party,  and  the  judgment  should  Iw  af- 
firmed. 

It  is  so  ordered. 

All  concur. 


STATE  V.  BLOCKER.    (Ne.  16996.) 

(St  Lonis  Court  of  Appeals.    MisBoarL 
May  3,  1921.) 

Raoelvlag  stolen  good*  «=>9(2)— lastniotloa  ' 
lield  errbaMus,  as  permlttiag  mere  aegilgenM 
to  talie  place  of  guilty  knowledge. 
It  was  error  in  a  prosecntion  for  receiving 
stolen  property  to  instruct  the  jury  that,  "by 
the  term  'knowing'  that  the  property  was  stol- 
en is  not  meant  absolute  personal  and  certain 
knowledge  on  the  part  of  the  defendants  that 
the  property  mentioned  in  the  inf  onmation  had 
been  stolen,  but  such  knowledge  and  informa- 
tion in  their  possession  at  the  time  they  receiv- 
ed the  same,  if  you  believe  they  did  receive  it, 
as  would  pot  a  reasonably  prudent  man,  ezer- 
dsing  or^ary  caution,  on  his  guard,"  etc., 
since  it  plainly  permitted  mere  negligence  to 
take  the  place  of  guilty  knowledge  in  determin- 
ing the  criminal  liability  of  the  defendants. 

Appeal    from    St.    Louis    Clrcnlt    Court; 
Charles  B.  Davis,  Judge. 
"Not  to  be  offldally  puUlahed." 

E!arl  F.  Blocker  was  convicted  of  receiv- 
ing stolen  property,  and  appeals.  Reversed 
and  remanded. 

Arthur  E.  Simpson,  of  St.  liouls,  for  appel- 
lant. 

Lawrence  McDaniel,  of  St  Loaia,  for  tb« 
State. 

BIGGS,  O.  In  an  information  filed  by  the 
circuit  attorney  of  the  dty  of  St  Louis,  de- 
fendant and  another  were  Jointly  charged 
with  burglary  in  the  second  degree,  larceny, 
and  receiving  stolen  property.  Upon  a  trial 
before  a  Jury,  the  defendant  was  adjudged 
guilty  of  receiving  stolen  property  of  less 
than  $80  in  value,  and  his  punishment  as- 
sessed at  imprisonment  in  the  dty  Jail  tor 
a  period  of  one  year.  From  this  conviction 
defendant  appeals,  contending  that  the  court 
committed  error  in  giving  to  the  Jury  the 
following  instruction: 

"Fourth.  By  the  term  'knowing'  that  the 
property  was  stolen  is  not  meant  absolute  per- 
sonal and  certain  knowledge  on  the  part  of  the 
defendants  that  the  property  mentioned  in  the 
information  had  been  stolen,  but  such  knowl- 
edge and  information  in  their  possession  at  the 
time  they  received  the  same,  if  yon  believe  they 
did  receive  it,  as  would  put  a  reasonably  pm- 
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ent  man,  exercising  ordinary  caution,  on  his 
uard,  and  woald  cause  such  a  man  exercising 
och  caution  and  under  circumstaaces  which 
ou  believe  defendants  received  the  property, 
o  believe  and  be  satisfied  that  the  proper^ 
lad  been  stolen. 

"The  mere  naked  fact  of  the  possession  of 
laid  property  by  the  defendants  raises  no  pre- 
tumption  that  the  defendants  knew  that  said 
>roperty  had  been  stolen  by  another." 

The  ^vlng  of  this  Identical  instructidn  has 
been  several  times  condemned  by  the  Su- 
preme Gotirt  and  held  to  be  reversible  error. 
State  V.  Bbbeller,  222  S.  W.  396  (not  yet  offl- 
cially  reported) ;  State  v.  Cavanagb,  225  S. 
W.  678  (not  yet  officially  reported);  State 
T.  FleiBCbmann,  228  S.  W.  461  (not  yet  offi- 
cially reported). 

The  reasons  assigned  for  holding  the  in- 
struction erroneous  are  fully  set  forth  by 
the  Supreme  Court  in  the  Ebbeller  Case,  and 
it  will  be  unnecessary  to  do  more  than  to 
refer  to  that  decision.  The  Instruction  plain- 
ly permits  mere  negligence  to  take  the  place 
of  guilty  knowledge  in  determining  the  crim- 
inal liability  of  the  defendant' 

It  follows  that  the  judgment  should  be  re- 
Tersed  and  the  cause  remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  Is  ac- 
cordingly reversed,  and  the  cause  remanded. 

ALLKN  and  BECKER,  JJ.,  concur.' 
DACES,  X,  not  sitting. 


BARKWELL  V.  CARLISLE.    (No.  14075.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  13,  1»21.) 

Appeal  and  error  «=»82(3)  — No  appeal  lies 
from  order  vacating  final  default. 
No  appeal  lies  from  an  order  vacating  a 
final  default  judgment 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 
"Not  to  be  officially  published." 

Suit  by  George  W.  Barkwell  against 
Charles  D.  Carlisle.  From  order  vacating 
final  default  Judgment,  plaintiff  appeals.  Ap- 
peal dismissed. 

Russell  E.  Hrtloiway,  of  Columbia,  and  H. 
M.  Tipton  and  John  C.  Ororer,  both  of  Kan- 
sas City,  for  appellant 

H.  H.  McCluer  and  Omar  E.  Robinson, 
both  of  Kansas  City,  f<»  re^wndent. 

TRIMBLE,  P.  J.  Plaintiff  brought  suit 
in  the  circuit  court  of  Jackson  county.  Mo., 
on  an  account  for  bay  alleged  to  have  been 


sold  and  delivered  to  defendant  ORie  peti- 
tion was  filed  and  summons  Issued  on  July 
21,  1920,  and  was  personally  served  on  the 
defendant  on  July  22,  1920,  returnable  to 
the  September  term,  1920,  beginning  on  the 
second  Monday  tbereof,  September  IStb. 

Defendant  failed  to  appear  and  answer  or 
plead,  and  on  the  17th  day  of  said  term,  to 
wit,  on  October  1,  1920,  plaintiff  appeared, 
the  default  was  noted,  and  the  case  was  "sub- 
mitted to  the  court  upon  the  pleadings,  and 
the  court,  after  hearing  the  evidence"  for 
plaintiff,  rendered  Judgment  for  him  in  the 
sum  of  $2,020.92. 

Thereafter  defendant's  notice  was  called 
to  the  fact  that  he  was  in  default,  and 
that  a  default  Judgment  had  been  rendered 
against  him,  and  witbin  four  statutory  days 
after  the  rendition  of  said  Judgment,  and  at 
the  same  term,  he  filed  a  motion  to  set  aside 
the  same,  supported  by  affidavit  as  to  the 
error  and  mistake  through  which  his  attor- 
ney failed  to  get  the  notification  to  file  the 
necessary  pleadings  and  take  care  of  the 
case  and  as  to  the  defendant  having  a 
meritorious  defense. 

Plaintiff  filed  no  counter  affidavit  and 
made  no  attempt  to  controvert  the  facts  set 
up  by  defendant  as  showing  be  was  not  guilty 
Of  a  lack  of  diligence  In  answering  the 
suit.  The  court,  at  the  November,  1920, 
term,  sustained  said  nrotion;  and  plaintiff 
has  appealed. 

We  need  not  go  Into  the  able  and  exhaust- 
ive briefs  filed  by  counsel  In  support  of  their 
respective  cMtteutlons  inasmuch  as  no  ap- 
peal lies  from  an  order  vacating  a  final 
default  judgment  Busslere's  Adm'r  v.  Say- 
man,  257  Mo.  303,  165  S.  W.  796. 

This  appeal  is  therefore  dismissed. 

The  other  Judges  concur. 


JACKSON  V.  QUARRY  REALTY  CO.     (No. 
16677.) 

(St.  Louis  Court  of  Appeals.    Blissouri.    June 

21,  1921.    Rehearing  Denied  June 

29,  1921.) 

1.  Negllgonce  (S=3l36(l3)— Dumpkeeper's  oare 
In  directing  driver  held  for  jury. 

In  an  action  for  damages  resulting  from  the 
fall  of  plaintifTs  wagon  and  team  into  a  quarry 
pit  where  he  had  gone  to  dump  refuse,  evidence 
held  to  warrant  submission  of  the  question 
whether  plaintiff  drove  along  a  roadway  as  di- 
rected by  defendant's  servant. 

2.  Negligence  «=932(l)— Landownor  owes  to 
Invitee  duty  to  keep  premises  reasonably  sale 
and  to  warn  of  concealed  dangers. 

An  owner  of  a  quarry  pit  who  permitted 
others  for  consideration  to  dump  refuse  there- 
in owes  to  those  who  come  on  the  premises 
in  response  to  his  invitation  the  duty  to  keep 
the  premises  in  a  reasonably  safe  condition 
and  to  give  warning  of  latent  or  concealed 
perils. 
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3.  NegligenM  «s>  136(26)— Contrlbatory  negli- 
gence In  using  dump  roadway  held  for  Jury. 

The  fact  that  a  roadway  along  the  edge 
of  a  quarry  pit  used  by  wagons  haoling  refuse 
to  be  dumped  into  the  pit  was  composed  of 
ashes  and  rubbish  does  not  as  a  matter  of  law 
80  obviously  indicate  danger  as  to  warrant  a 
directed  verdict  for  defendant  in  an  action  to 
recover  damages  suffered  by  plaintiff  when  the 
roadway  gave  way  under  his  team  and  wagon 
and  precipitated  liim  into  the  quarry. 

4.  Trial  ®=>296(9)— Instnietloa  requiring  find- 
ing plaintiff  was  on  "the"  roadway  held  not 
emi^oous  la  viow  of  •ther  parta  of  Inatruo- 
tlon. 

In  an  action  for  damages  occasioned  by 
plaintiff's  wagon  falling  into  a  quarry  pit  into 
which  he.  was  attempting  to  dump  refuse,  where 
the  evidence  showed  plaintiff  at  the  time  was 
driving  along  a  roadway  made  of  ashes  and  ref- 
use, and  not  on  the  hard  rock  roadway,  an 
instruction  requiring  a  finding  that  plaintiff 
was  on  "the"  roadway  instead  of  on  "a"  road- 
way is  not  erroneous,  since  the  word  "the," 
while  sometimes  sufficient  as  a  definite  article 
to  particularize  the  meaning  of  the  noun  after 
It  in  such  a  manner  as  to  be  of  substantial 
consequence,  could  not  be  given  in  that  instruc- 
tion the  effect  of  indicating  the  rock  roadway, 
where  other  parts  of  the  Instruction  indicated 
that  the  roadway  on  which  plaintiff  was  driv- 
ing at  the  time  was  intended. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  The.] 

Appeal    from    St    Louis   Circolt    CJourt; 
George  H.  Shi^ds,  Judge. 
"Not  to  be  officially  published." 

Action  by  George  J.  Jackson  against  the 
Quarry  Realty  Company.  Judgment  for 
plaintiff,  and  defendant  api>eals.    Affirmed. 

Rodgers  &  Koemer,  of  St.  Louis,  for  ap- 
pellant 
Hall  &  Dame,  of  St  Louis,  for  respondent 

DAUES,  J.  This  is  an  action  for  damages 
brought  by  plaintiff  for  the  loss  of  a  team 
of  horses  and  wagon  and  for  personal  in- 
juries alleged  to  have  been  sustained  on 
June  6, 1918,  while  hauling  a  load  of  ashes  to 
the  edge  of  a  quarry  maintained  as  a  dump 
by  defendant  near  Ashland  avenue  In  the 
city  of  St.  Louis.  The  embankment  of  the 
quarry  gave  way,  precipitating  the  team  and 
wagon  40  feet  below  Into  very  deep  water, 
where  same  sank.  Plaintiff  himself  fell  to 
the  water's  edge  of  the  quarry,  where  he 
caught  hold  of  a  toft  of  weeds  and  rescued 
himself. 

The  petition  alleges  that  defendant  oper- 
ated a  dump  at  this  abandoned  quarry  on 
charge  at  25  cents  a  load;  that  plaintiff  at 
the  direction  of  one  Ed  J<me8,  employed  by 
defendant  as  dumpkeeper,  was  directed  to 
take  the  wagonload  of  rubbish  upon  and 
along  a  road'way  maintained  along  the  edge 
of  the  quarry.  It  is  alleged  that  defendant 
negligently  failed  to  prepare  and  maintain 


such  roadway  In  a  reasonably  safe  condition, 
asd  that  It  was  built  and  largely  consisted 
of  ashes,  dirt,  and  refuse,  and  that  because 
of  the  Insecure  foundation  at  the  point  where 
plaintiff  was  Invited  to  dump,  the  horses  and 
wagon  and  the  plaintiff  fell  Into  the  pit  with 
the  embankment,  resulting  In  personal  in- 
juries to  plaintiff  and  the  loss  of  his  property. 

The  answer  is  a  general  denial.  The  Judg- 
ment was  for  the  plaintiff  in  the  sum  of  $500. 
Defendant  appeals. 

The  suit  was  started  against  the  Heman 
Oonstructlon  Company,  a  corporation.  Dar- 
ing the  course  of  the  trial,  by  consent  of  the 
parties,  the  Quarry  Realty  Company,  a  cor^ 
poration,  was  substituted  as  the  defendant 
and  the  case  proceeded  to  Judgmtet  against 
this  corporation. 

The  erldoice  tended  to  show  that  there 
was  a  roadway  at  the  south  side  of  the 
quarry.  Plaintiff  himself  and  four  ^witnesses 
for  him  described  the  roadway  to  be  covered 
with  ashes  and  rubbish,  but  there  is  a  sliarp 
conflict  on  this  point  August  Heman,  presi- 
dent of  the  defendant  company,  and  two 
other  witnesses  testified  that  this  roadway 
from  which  plaintiff  is  alleged  to  have  fallen 
was  a  hard  rock  road  and  was  not  covered 
with  refuse  and  ashes.  Plaintiff  maintained 
that  he  drove  the  way  and  to  the  point  in- 
dicated by  the  dumpkeeper,  Jones,  while 
Jones  testified  that  be  directed  plalntllf  to 
drive  east  and  not  west,  and  that  though 
forbidden  to  do  so,  plaintiff  drove  upon  the 
hard  rock  road  and  there  unsklUfuUy  at- 
tempted to  turn  his  wagon  and  was  thereby 
precipitated  Into  the  quarry. 

Witness  HoUoway,  who  was  at  the  dump- 
ing ground  at  the  time  and  witnessed  the 
accident,  testified  that  he,  too,  was  at  that 
time  directed  by  the  dumpkeeper  to  go  over 
the  same  route  plaintiff  took,  and  that  he, 
too,  drove  west  on  the  south  side  of  the  quar- 
ry, and  that  be  heard  Jones  direct  plaintiff 
where  to  drive,  and  that  plaintiff  drove  In 
that  direction. 

It  appears  that  it  had  rained  a  few  days 
before  the  accident,  and  that  plaintiff  had 
not  been  at  the  dump  for  several  days  prior 
to  the  disaster,  and  plaintiff  testified  that 
he  did  not  know  of  the  unsafe  condition  of 
the  road  until  he  felt  the  ashes  and  rubbish 
on  the  roadway  give  way  under  his  wagon. 

It  is  not  questioned  that  the  team  and 
wagon  fell  into  the  deep  water  and  became 
totally  lost,  and  that  plaintiff  himself  fell 
40  feet  or  more  over  this  almost  perpendicu- 
lar precipice,  and  only  miraculously  saved  his 
life. 

[1]  Appellant  makes  the  charge  that  there 
was  no  evidence  adduced  to  show  negUgenoa 
of  the  defendant  and  that  therefore  the 
peremptory  instruction  that  plalntiS  was  not 
entitled  to  recover  should  have  been  given. 

In  this  connection  it  is  said  that  the  tes- 


^s»For  otlMr  oases  see  sunt  topic  and  Kfi!Y-NUUB£R  In  all  Ksj-Numbered  Dlsaati  aad  ludexM 
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tlmony  of  defendant's  witnesses  showed  that 
there  was  a  rock  road  along  the  sooth  side 
of  the  quarry  over  which  plaintiff  was  di- 
rected to  drive,  and  that  he  was  on  such  rock 
road  and  made  an  Improper  tnm  which 
caused  the  accident.  And  defendant,  says, 
therefore,  that,  If  plalntUF  was  on  the  soft 
dump  road,  as  claimed  by  him,  then  be  was 
not  on  a  roadway  In  the  sense  treated  by  the 
pleadings  and  Instructions,  and,  farther,  that 
the  danger  of  this  soft  road  sliding  into  the 
quarry  was  as  obvious  to  the  plaintiff  as  It 
was  to  the  defendant. 

As  to  whether  the  evidence  shows  that 
plaintiff  was  on  the  rock  road,  we  might 
briefly  refer  to  plalntUTs  testimony.  Plain- 
tiff, on  direct  examination,  testified: 

"Q.  Then,  when  yon  get  to  the  damp,  which 
way  do  you  go?  A.  Well,  I  tomed  west;  at 
least  I  did  this  time;  you  turn  east  or  west, 
and  I  tnrMd  this  time  west  because  Jones  said, 
Ttrive  in  west  and  drive  in  close,'  which  I  did. 

"Q.  Now,  tills  roadway  which  yon  mention, 
on  which  side  of  the  dump  was  it?  A.  South 
side. 

"Q.  Which  way  did  the  roadway  extend?  A. 
Xtaat  and  west  along  the  damp. 

"Q.  On  the  south  side  of  the  dump?  A.  Yea, 
sir." 

On  cross-examination  plaintiff  testified: 

"Q.  Was  there  anything  in  the  roadway  to 
Indicate  to  you  the  proper  place  to  drive  or 
where  people  had  been  driving  along  there? 
A.  Well,  there  were  tracks  there  where  they 
bad  been  driving  along.  I  did  not  go  clear  ont 
where  they  was.  This  seemed  like  this  was 
safe,  a  safe  place  to  drive.  Until  I  felt  that 
jerk  it  seemed  safe. 

"Q.  You  did  not  go  to  the  regular  place,  did 
you?  A.  That  is  where  I  had  been  going  all 
the  time,  right  along  where  the  people  had 
been  driving;  I  notice  that  plainly;  the  trench 
I  drove  right  in  that  trendi. 

"Q.  Now,  isn't  It  a  fact,  George,  that  you 
were  dumping  at  the  wrong  place?  A.  No; 
right  at  the  regular  place  where  everybody 
dumped;  right  where  you  are  supposed  to. 
dump. 

"Q.  Did  you  see  sny  rock  road  at  all  on  these 
quarry  premises?  A.  I  was  not  searching  for 
the  prMnlses;  I  was  damping  where  the  rest 
dumped. 

"Q.  Did  you  see  any  rock  road  at  all  from 
your  wagon  where  you  were  driving  just  be- 
fore you  got  hurt  on  this  trip?  A  No,  sir; 
It  was  ashes  and  rubbish  and  cans. 

"Q.  Yon  mean  to  say  the  rock  road  was  cov- 
ered up  to  a  depth  of  four  feet?  A.  Yes,  sir; 
with  ashes  and  rubbish,  and  so  forth." 

Again: 

"Q.  Did  he  [Jocesl  stop  working  at  the  wag- 
on and  tell  you  where  to  drive?  A.  Be  just 
told  me,  he  says,  'Just  drive  up  here;  yon  drive 
np  here.' 

"Q.  Where?  A.  West;  right  ahead  of  Hollo- 
way. 

"Q.  He  said,  'Drive  right  in  here ;  yon  are  ns- 
ing  your  right'?  A.  He  said,  'Drive  right  In 
here   (Indicating),  right  in  along  over  there.' 


"Q.  Did  he  use  the  word  'west'?  A-  He  did 
not  say  'west,'  but  that  is  what  it  meant 

"Q.  Now,  most  of  the  dumping  was  done  east 
of  where  HoUoway  was  located?    A.  No,  sir. 

"Q.  As  soon  as  Jones  saw  you,  he  said  drive 
right  down  here  to  the  west,  did  he,  Mr.  Jack- 
son? A.  He  said,  Jackson,  drive  right  on 
down  there;  that  is  west.' 

"Q.  Now,  what  did  be  say?  A.  He  told  me, 
come  right  in,  drive  right  ahead  of  this  man 
here." 

Witness  Holloway,  seemingly  disinterested, 
testified  that  he  was  present,  heard  Jones 
direct  plaintiff  to  drive  in,  and  that  plaintiff 
drove  in  as  directed,  and  that  he  was  direct- 
ed to  follow  and  did  follow  plaintiff  on  same 
road  where  accidrat  occurred. 

Benjamin  Jones  testified  that  he  was  ac- 
customed to  use  this  quarry  for  dumping 
purposes,  and  that  he  was  at  this  point  Jun« 
4th,  two  days  prior  to  this  accident,  and  that 
he  was  also  directed  by  the  dumpkeeper  to 
drive  west  along  the  south  side  of  the  quarry, 
and  that  he  then  observed  that  the  road  at 
that  point  was  not  solid,  that  it  had  rained, 
and  that  the  road  was  covered  with  "rubbish 
and  stuff."  There  was  other  testimony  to 
like  effect. 

We  have  set  ont  sufficient  of  the  testlmoQy 
to  show  that  there  is  substantial  evidence 
in  the  case  tending  to  prove  that  the  plain- 
tiff drove  over  a  road  or  path  along  the  edge 
of  the  quarry  as  directed  by  the  defendant's 
agent 

[2]  It  is  the  nncontroverted  law  of  this 
state  that,  where  the  owner  of  land  Invites 
customers  upon  bis  property  for  the  purpose 
of  trade,  he  owes  such  customers  or  patrons 
the  duty  of  ordinary  care  to  keep  the  prem- 
ises so  used  In  a  reasonably  safe  condition, 
and,  If  the  premises  are  not  in  a  reasonably 
safe  condition,  then  It  becomes  the  duty  of 
the  proprietor  to  warn  such  invitee  of  such 
dangers  which  are  known  to  the  occupant  and 
unknown  to  the  Invitee.  O'Donnell  v.  Patton, 
U7  Mo.  13,  22  S.  W.  903;  Woods  v.  Railroad 
Co.,  192  Mo.  App.  185,  179  S.  W.  727 ;  Brodt 
V.  St  Louis  Transit  Co.,  107  Mo.  App.  loc; 
clt  U6,  81  S.  W.  219;  Shaw  v.  Goldman, 
116  Mo.  App.  332,  92  S.  W.  166. 

In  Ruling  Case  Law,  voL  20,  p.  51,  the  rule 
is  stated  thus: 

"The  authorities  are  entirely  agreed  upon  the 
proposition  that  an  owner  or  occupant  of  lands 
or  buildings  who  directly  or  by  implication  in- 
vites or  induces  others  to  go  thereon  or  there- 
in owes  to  such  persona  a  duty  to  have  his 
premises  in  a  reasonably  safe  condition  and  to 
give  warning  of  latent  or  concealed  perils" — 
citing  Bennett  v.  Louisville  &  N.  R.  Co.,  102 
U.  S.  677,  26  L.  Ed.  235,  and  many  other 
cases. 

[3]  But  appellant  says  the  defendant  Is  not 
liable  to  an  Invitee  for  Injuries  which  were 
caused  by  a  known  or  obvious  danger.  This 
explains  the  persistence  of  defendant  at  the 
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trial  in  pressing  the  Inquiry  of  plaintiff  as 
to  whether  this  was  or  was  not  a  rock  road 
upon  which  he  was  driving  at  the  time 
the  accident  occurred.  Plaintiff  steadfastly 
maintained,  as  above  set  out,  that  it  was  a 
soft,  refuse-made  road  upon  which  he  was 
driving  and  which  slid  Into  the  quarry. 

The  evidence  showed  that  the  defendant 
operated,  maintained,  and  controlled  this 
damping  place,  and  built  and  extended  the 
road  and  dump  from  day  to  day  and  knew 
ItB  ctiaracter  and  condition.  The  employ^ 
of  defendant  were  in  constant  charge  of  the 
place  in  carrying  on  tills  dumping  buslnesa 
The  evidence  shows  that  plalntitrs  only  pur- 
pose there  was  to  dump  refuse.  He  bad  not 
been  on  the  ground  for  several  days  prior  to 
the  disaster,  daring  which  time  It  had  rained 
and  ashes  and  refuse  had  l>ecome  washed 
over  the  road,  or  track,  used  for  such  haul- 
ing. There  Is  evidence  that  he  was  directed 
by  defendant's  employ^  to  haul  to  that  exact 
point.  There  was,  in  our  judgment,  substan- 
tial evidence  l>efore  the  Jury  from  which  a 
reasonable  Inference  could  be  drawn  that  de- 
fendant knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  of  the  soft  and  in- 
secure condition  of  the  bank  and  of  the 
danger  of  same  sliding  into  the  quarry. 

While  the  evidence  shows  that  plaintiff  had 
been  on  the  damp  before  and  had  haifled 
some  of  the  refuse  thrown  there,  be  was 
there  upon  the  InvltatioQ  of  the  occupant, 
and  then  only  to  drive  as  indicated  by  the 
dumpkeeper  and  unload;  be  was  not  charged 
with  a  greater  concern  in  the  condition  of  the 
road,  or  path,  on  the  dump  than  to  exercise 
ordinary  care  for  his  safety,  and  there  is 
no  showing  that  he  knew  of  the  dangerous 
condition  of  the  road,  and  we  cannot  say 
as  a  matter  of  law  that  same  was  so  ob- 
viously dangerous  as  to  warn  plaintiff  of  the 
danger. 

Appellant  relies  upon  the  authority  of  the 
O'Donnell  Case,  supra,  that  plaintiff  was 
himself  negligent  and  should  not  recover. 
The  O'Donnell  Case  does  not,  in  our  judg- 
ment, bear  the  analogy  claimed  for  it.  In 
that  case,  plaintiff  went  to  a  sawmill  to  haul 
shavings  which  were  piled  about  40  feet  high. 
In  securing  his  load  plaintiff  undermined  the 
pUe  in  such  a  way  that  same  became  top- 
heavy  and  fell '  up<m  hlni.  This  does  not 
meet  the  present  state  of  facts  before  us.  In 
our  case  the  defendant  not  only  invited  plain- 
tiff to  come  as  a  customer,  but  bad  upon  the 
ground  a  representative  who  expressly  direct- 
ed plaintiff  where  and  how  to  go  to  dump 


the  ashes,  and  in  fallowing  such  orders  he 
was  hurt  and  lost  his  property.  Like  ob- 
servation is  made  of  the  other  cases  cited. 

[4]  Appellant  argues  that  plaintiff's  testi- 
mony  showed  that  he  was  not  at  the  time  of 
the  accident  on  a  "roadway,"  that  is,  not  on 
the  rode  road,  and  that  therefore  the  instrnc- 
tlon  given  on  behalf  of  plaintiff  which  re- 
quires a  finding  that  plaintiff  was  on  "the 
roadway"  instead  of  "a  roadway"  is  error 
because  it  expressly  tells  the  jury  that  there 
was  a  roadway  and  leaving  It  to  the  Jury  to 
find  only  that  this  roadway  extended  to  the 
edge  of  the  pit 

It  is  true  that  a  finespun  distinction  may 
be  drawn  l)etween  "a  roadway"  and  "the 
roadway,"  as  used  in  the  Instruction,  bat  the 
word  "the,"  while  sometimes  suffldait  as  a 
definite  article  to  particularize  the  meaning 
of  the  noun  after  it  in  such  a  manner  as 
to  be  of  substantial  consequence,  cannot  be 
held  here  to  vitiate  this  instmctlon.  This 
instrnction  does  not  assume  that  defendant 
owned  and  maintained  such  road,  which  la 
clearly  shown  by  the  following  portion  of 
said  Instruction,  which  required  the  jury  to 
find  "that  said  roadway  extended  and  ran  by 
the  side  and  edge  of  the  quarry  pit,  and  that 
said  pit  was  deep  and  was  partly  filled  with 
water,  and  farther  find  that  defendant  failed 
to  prepare  and  maintain  said  roadway  in  a 
reasonably  safe  condition,"  etc. 

It  must  be  borne  in  mind  that  it  is  not  con- 
tended here  that  this  road  was  a  public 
street  or  highway,  but  a  roadway,  or  trade, 
or  path,  maintained  by  the  defendant  for 
teams  to  haul  over  to  damp  into  this  qnarry, 
and  the  law  imposes  the  duty  of  the  defend- 
ant to  use  ordinary  care  to  see  that  this  road, 
or  track,  by  whatever  name,  was  not  dan- 
gerous to  those  using  same  for  snch  dumping 
purposes. 

The  Instmctlon,  we  think,  la  sufficient  It 
required  the  Jury  to  find,  together  with  the 
other  necessary  elements,  that  defendant  was 
guilty  of  the  negligence  described  In  the 
petition,  and  also  that  at  the  time  of  plain- 
tiff's injury  he  was  exercising  ordinary  care 
for  hifl  own  sake  and  for  the  safety  of  hla 
team. 

We  think  the  case  was  fairly  tried  and  the 
verdict  well  supported  by  the  evidence.  The 
verdict  of  $500  was  not  excessive  for  this 
property  loss  and  personal  injury. 

We  find  no  prejudicial  error  In  the  case. 
Accordingly  the  judgment  is  affirmed. 

AIiLE2N,  P.  J.,  and  BECKESt,  J.,  concur. 
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■^ledges  «=>56 (7)— Pledgee  purchasing  collat- 
eral at  sale  held  entitled  to  benefit  of  Hen  on 
mortgage  In  real  estate. 

"Where  collateral  pledged  to  secnre  a  note 

<MnBiated  of  a  note  and  deed  of  trast  gecaring 

it    upon    real   estate,   and  by   the   contract   of 

pledge  pledgee  was  authorized  to  bid  at  a  sale 

of   the  pledged  collateral,  pledgee,  opon  a  sale 

tiiereof,  at  which  he  became  the  parchaaer,  was 

entitled  to  the  benefit  of  the  lien  of  the  mort- 

eage   oa  the  teal  estate  for  the  collection  of 

the  orisinal  debt 

Apiieal  from  St.  Louis  Circuit  Oonrt;  Vlis 
tor  H.  Falkenhainer,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Franklin  Bank  against  Lonls 
Meinecke.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

John  A.  Blevlns,  of  St  Louis,  for  appellant. 
Jourdan,  Bassiear  &  Pierce^  of  St  Louis, 
for  respondent 

AltLElKv  P.  J.  This  is  an  action  upon  a 
note  for  the  sum  of  $21,000,  executed  by  the 
defendant  on  May  10,  1916,  payable  to  the 
order  of  plaintiff,  on  demand,  or,  tf  no  earlier 
demand  be  made,  then  on  November  10,  1916, 
bearing  interest  at  the  rate  of  6  per  cent  per 
annum  until  maturity,  and  8  per  cent,  per 
annum  thereafter. 

The  petition  pleads  the  execution  and  de- 
livery of  the  note,  and  Alleges  that  on  Mar<ai 
14,  1917,  the  note  being  then  due  and  unpaid, 
plaintiff  caused  to  be  sold  certain  collateral 
described  in  the  note,  and  through  the  sale 
thereof  defendant  became  entitled  to  a  credit 
of  ^,972.66,  leaving  a  balance  due  (m  the 
note  of  $11,746,  for  whidi  sum,  together  with 
interest  at  the  rate  of  8  per  cent,  per  annum 
from  and  after  March  14,  1917,  Judgment  Is 
prayed. 

The  answer  admits  the  execution  of  the 
note,  and  avers  that  the  collateral  mentioned 
In  the  petition  and  pledged  by  plalntUf  to 
secure  the  payment  of  the  note  consisted  of  a 
principal  note  for  the  sum  of  $21,000,  pay- 
able three  years  after  date,  and  six  semi- 
annual Interest  notes,  each  for  the  sum  of 
$630,  together  with  a  deed  of  trust  securing 
said  notes,  upon  certain  real  estate  described 
in  the  answer,  consisting  of  a  lot  of  ground 
having  a  frontage  of  00  feet  2%  inches  on 
the  north  line  of  Chestnut  street,  beginning 
at  a  point  86  feet  west  of  the  west  line  of 
Eighteenth  street  In  the  city  of  St  Louis; 
said  notes  and  deed  of  trust  having  been  ex- 
ecuted by  defendant  and  his  wife  on  Novem- 
ber 10, 1915.  And  It  is  aUeged  that  the  real 
estate  covered  by  said  deed  of  trust  Is  of  i 


the  reasonable  value  of  $50,000,  and  ttiat  said 
notes  and  deed  of  trust  are  of  the  full  value 
of  the  face  thereof,  with  Interest,  aggregating 
$22,000.  , 

The  answer  then  alleges  that  plaintiff 
bought  In  the  last-moitloned  notes  and  deed 
of  trust  at  the  sale  mentioned  In  the  petition, 
at  less  than  one-half  of  the  value  thereof, 
and  holds  the  same,  claiming  to  be  the  owner 
thereof,  and  claiming  that  defendant  is  liable 
to  plaintiff  thereon  In  the  sum  of  $22,000,  in 
addition  to  the  amount  claimed  In  the  peti- 
tion ;  that  the  sale  of  said  "collateral  notes" 
and  deed  of  trust,  and  the  purchase  thereof 
by  plaintiff  at  such  sale  for  the  sum  mo^ 
tioned  In  the  petition.  Is  "inadequate.  Inequi- 
table, and  unccmsdonable,  and  a  fraud  upon 
the  rights  of  the  defendant  and  should  be 
disregarded  and  set  aside  by  the  court,  and 
the  plaintiff  held  as  trustee  and  required  to 
account  to  defendant  for  the  foil  value  of 
said  notes  and  deed  of  trust." 

The  answer  concludes  with  a  prayer  that 
the  plaintiff  be  required  to  account  to  the 
defendant  for  the  full  value  of  said  collateral 
notes,  and  that  the  defendant  have  judgment 
against  the  plaintiff  In  the  sum  of  $900,  the 
alleged,  value  of  such  notes  and  deed  of  trust 
in  excess  of  the  amount  due  on  the  note  In 
BUtt,  and  toT  general  equitable  relief. 

The  reply  denies  generally  the  allegations, 
of  the  answer.  By  its  reply  plaintiff  then 
proceeds  to  make  two  offers.  First,  plaintiff 
tendered  a  deed  to  defendant  to  the  said  real 
estate,  upon  c<»idltion  that  defendant  pay  the 
amount  due  plaintiff  as  principal  and  interest 
on  the  note  sued  upon,  aggregating,  it  is 
said,  $24,729.72,  exclusive  of  protest  fees,  of 
the  costs  and  expenses  of  the  sale  of  the  col- 
lateral, and  the  costs  or  expenses  of  the  fore- 
closure sale  under  the  deed  of  trust,  and  also 
exclusive  of  the  sum  of  $1,695.82  alleged  by 
plaintiff  to  have  been  expended  by  it  In  the 
payment  of  taxes  upon  said  real  estate; 
plaintiff  waiving  its  ri^t  to  reimbursement 
for  such  expenditurea  And  It  Is  alleged  that 
plaintiff,  as  evidence  of  Its  good  faith  in  the 
premises,  filed  therewith  In  court  its  quit- 
claim deed  to  said  property,  to  be  delivered 
to  defendant  on  the  payment  by  him  of  the 
sum  mentioned. 

As  an  alternative  offer,  plaintiff,  by  its  re- 
ply, offered  to  deed  the  real  estate  to  defend- 
ant, free  and  clear  of  all  liens  and  claims, 
and  free  of  any  costs  and  charges  arising  out 
of  the  sales  mentioned,  upon  the  payment  to 
plaintiff  by  defendant  of  the  sum  of  $20,000, 
such  sum  to  b^  credited  on  the  note  In  suit, 
and  plaintiff  to  take  Judgment  for  the  balance 
remaining  due  thereon. 

At  the  trial  plaintiff  Introduced  the  note 
In  evidence.  The  Indorsements  thereon  show 
that  the  interest  had  been  paid  to  September 
30,  1916 ;  that  by  a  sale  of  the  collateral  de- 
fendant had  been  credited,  on  Mardi  14, 1917, 
with  the  sum  of  $10,000,  less  a  charge  of  $27.- 


^sFor  otiiar  caMi  ■••  same  top)e  and  KEY-NUMBER  In  ell  Ke7-Numbered  DlseaU  and  Ilidexe* 


Digitized  by 


Google 


1068 


281  SOUTHWESTBBN  BBPOBTES 


(Mo. 


34  for  advertlatii;,  making  a  net  credit  of 
$9,972.06.  The  contract  of  pledge  contained 
In  the  note  was  read  In  evldoice.  It  recited 
a  pledge  of  the  collateral  mentioned  above, 
and  authorized  a  sale  thereof  by  plaintiff,  up- 
on defendant's  failure  to  pay  the  note  In  suit, 
at  either  public  or  private  sale,  with  or  with- 
out advertisements,  and  with  or  without  no- 
tice to  defendant,  and  authorized  plalntlfT  to 
purchase  such  collateral  at  any  such  sale. 
Plaintiff  thereupon  rested. 

The  defendant  introduced  in  evidence  the 
pledged  collateral,  namely,  the  principal  note 
for  $21,000,  the  Interest  notes,  and  the  deed 
of  trust  mentioned  in  the  answer.  It  was  ad- 
mitted that  at  the  sale  of  the  collateral  plain- 
tiff became  the  purchaser  thereof,  at  the  price 
of  $10,000;  that  thM'eafter,  by  foreclosure 
sale  under  the  deed  of  trust,  plaintiff  bteame 
the  purchaser  of  said  real  estate  for  the 
sum  of  $16,000.  No  testimony  was  offered  by 
defendant  tending  to  show  any  Illegality  Or 
irregularity  In  respect  to  the  sale  of  the  col- 
lateral, which  was  shown  to  have  been  made 
at  the  courthouse  door  after  publication  of 
notice  thereof.  And  at  the  trial,  defendant, 
through  his  counsel,  expressly  admitted  that 
there  was  no  question  as  to  the  vall.dlty  of 
the  sale  under,  the  deed  of  trust 

Three  wltnessea  other  than  defendant  were 
<»Uled  to  testify  as  to  the  value  of  the  real 
estate  mentioned,  all  being  real  estate  deal- 
ers. One  of  these,  Frank  Obear,  testified 
that,  in  his  opinion,  the  real  estate  waa  worth 
about  $300  per  front  foot  on  March  14,  1917. 
Another  witness,  one  ScboUmeyer,  testifled 
tkat  he  had  "always  figured"  that  this  prop- 
erty was  worth  from  $300  to  $350  per  front 
foot.  Another  witness,  one  Loewenstein,  tes- 
tified that  the  property  was  worth  from  $400 
to  $900  per  front  foot  when  the  defendant 
acquired  It;  and  that  at  the  time  of  the  trial 
it  was  worth  from  $300  to  $350  per  foot 

Defendant  testified  that,  in  his  (^>inloii,  the 
real  estate  was  worth,  on  March  14,  1917, 
$400  per  front  foot,  or  a  total  of  $36,000.  In 
rebuttal,  five  real  estate  dealers  were  called 
as  witnesses  by  plaintiff.  The  values  placed 
by  these  witnesses  upon  the  real  estate  as  of 
March  14,  1917,  ranged  from  $200,  or  less,  to 
$250  per  front  foot  It  was  shown  that  the 
property  was  assessed  for  taxation  at  $16.- 
000.  Plaintiff,  In  open  court,  tendered  to  de- 
fendant a  deed  to  the  real  estate  upon  the 
conditions  named  In  the  first  offer  in  plain- 
tiff's reply.  And  plaintiff  also  offered  to  con- 
vey the  property  to  defendant  in  accordance 
wttb  the  terms  of  the  second  offer  In  its 
reply. 

The  trial  court  rendned  Jadgment  in  favor 
of  plaintiff  in  the  sum  of  $6,237.06,  with  in- 
terest from  March  14,  1917,  at  8  per  cent 
per  annum,  totaling  $7,179.54;  defendant's 
prayer  for  cros(»-relief  being  denied. 

The  judgment  on  its  face  does  not  show 
the  manner  in  which  the  court  arrived  at  the 
amount  thereof;  but  it  is  obvious  that  th* 


court  disregarded  entirely  the  sale  of  the 
collateral,  and  intended  to  give  defendant 
credit  for  the  amount  at  which  the  real  etitate 
was  bought  In  by  plaintiff  at  the  forecloaare 
sale,  to  wit,  $16,000,  less  costs  and  expenses 
and  the  amount  paid  by  plaintiff  for  taxes 
due  on  the  real  estate  to  the  date  of  audi 
sale.  It  appears,  in  fact,  that  the  court — 
evidently  through  nn  error  of  computation — 
allowed  the  defendant  more  than  was  due 
him  as  a  credit  upon  this  thoory;  but  this 
is  not  a  matter  involved  on  this  Appeal. 

As  to  the  first  point  made  in  appellant's 
brief,  namely,  that  the  court  should  have  dis- 
regarded the  purchase  by  plaintiff  of  the  col- 
lateral notes  and  deed  of  trust  for  $10,000, 
because  the  price  was  Inadequate^  inequitable, 
and  unconscionable,  we  need  only  say  that 
the  conrt  did,  in  fact,  disregard  that  trans- 
action altogether. 

It  is  argued  for  defendant  (appellant  here) 
that  plaintiff,  by  the  purchase  of  the  collater- 
al, became  a  trustee  for  defendant,  and 
should  therefore  be  required  to  respond  to 
defendant  for  the  full  value  of  the  collateral 
pledged.  But  this  argument  Is  obvlousdy  un- 
sound, Ita  the  drcumstances  of  the  case.  By 
the  contract  of  pledge  plaintiff  was  author- 
ized to  bid  at  the  sale  of  the  pledged  collat- 
eraL  And  when,  ap<m  due  notice,  a  sale 
thereof  was  duly  made,  and  plaintiff  became 
the  purchaser  at  such  sale,  the  effect  thereof 
was  to  iglve  plaintiff  the  benefit  of  the  lien 
of  the  mortgage  on  the  real  estate  for  the 
collection  of  the  original  debt.  Dibert  v. 
lyArcy,  248  Mo.  617,  154  S.  W.  1116.  The 
case  differs  much,  however,  from  that  of  Di- 
bert V.  D'Arcy,  supra.  In  that  case  the  con- 
tract of  pledge  gave  no  authority  to  the 
pledgee  to  purchase  at  the  foreclosure  sale, 
and,  in  fact,  the  bank's  attorney,  by  the  di- 
rection of  the  president  of  the  bank,  took  pos- 
eession  of  the  collateral  and  caused  It  to  be 
sold  on  a  stock  exchange,  the  object  of  the 
proceeding  being,  as  said  by  the  Supreme 
Court,  not  to  sell  the  collateral,  but  to  get 
possession  of  It 

In  the  instant  case  no  duty  owing  by  plain- 
tiff to  defendant  appears  to  have  been  violat- 
ed. Plaintiff  was  entitled  to  bid  in  the  real 
estate  at  the  f oredosure  sale,  as  it  did ;  and 
defendant  has  received  credit  for  the  net  sale 
price  thereof,  and  more.  And  upon  no  theory 
do  we  perceive  how  any  equitable  relief  may 
be  awarded  defendant  on  Its  answer  upon  the 
theory  that  plaintiff  has  speculated  In  the 
collateral  and  profited  thereby.  Plaintiff  ac- 
quired the  real  estate  at  the  price  of  $16,000. 
While  there  is  opinion  evidence  tending  to 
show  that  the  property  was  then  of  great 
value,  the  evidence  makes  It  clear  that  no 
value  could  be  placed  thereup<«  that  was  not 
in  a  very  considerable  degree  speculative  and 
uncertain.  And  it  la  by  no  means  certain 
that  iflaintiff  will  ever  be  able  to  profit  by 
its  acquisition  of  such  real  estate. 

Indeed,  the  theory  upon  which  the  an<.wer 
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proceeds  la  that  the  plaintiff  bought  the  col- 
lateral, at  the  sale  thereof,  at  a  price,  to  wit, 
$10,000,  that  was  go  far  inadequate  as  to  be 
Inequitable  and  unconscionable,  and  a  fraud 
upon  the  rights  of  the  defendant  But.  as 
we  have  seen,  the  price  paid  by  defendant  for 
such  collateral  is  no  longer  a  matter  of  con- 
sequence In  the  case. 

Obviously  defendant  has  been  offered  every 
opportunity  to  pxotect  himself  against  the 
sacrifice  of  his  ptoperty.  In  any  degree  con- 
sistent with  the  rights  of  plaintiff  In  the 
premises.  And  we  think  that  the  defendant 
has  no  Just  ground  to  complain  of  the  result 
below. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  It  is  so  ordered. 

BECKER,  J.,  concurs. 
DAUES,  J.,  not  sitting. 


JONES  V.  MUNROE.     (No.  16256.) 

(St.   Lonis   Court  of  Appeals.     Hiasoori. 
Jane  7.  1921.) 

1.  Executors  and  administrators  i8=»22l(S)— 
Evldeaoe  held  iassflloleat  to  snatain  vorrilct 
for  servloes  for  oollaotlnf  rests  for  deeeued. 

Evidence  that  the  cnstomary  compensa- 
tion for  serrices  was  10  per  cent,  of  the 
amonnt  collected  and  that  the  rent  of  the  house 
belonging  to  deceased  was  $10  per  month,  but 
withont  evidence  as  to  the  amount  of  the  rent 
collected  by  claimant,  is  insufficient  to  sustain 
a  verdict  anthoriiing  recovery  by  him  for 
services  in  collecting  the  rents. 

2.  Appeal  and  error  «s>l033(4)— Limitation 
of  aotlons  «=9l82(2)— Defense  of  limitation* 
SMist  bo  raised  l>y  pleading;  error  favorable 
to  appoUant  not  reviewable. 

The  bar  of  the  statute  Of  limitations  is  an 
affirmative  defense  which  must  be  raised  by 
answer,  or,  if  it  appears  on  the  face  of  the 
complaint,  by  motion  to  dismiss  or  demurrer, 
so  that  an  instrnction  submitting  to  jury  the 
qoestion  whether  the  plaintiff's  account  was  a 
running  account  which  could  not  be  affected  by 
the  statute,  was  favorable  to  the  defendant 
who  bad  not  raised  the  defense  of  the  statute 
by  any  pleading. 

3.  Appeal  and  errvr  <8=»795(2)— IMotlon  to  dia- 
miss  must  point  out  defloionoy  of  abstraot  re* 
lied  npon. 

A  motion  to  dismiss  the  appeal  on  the 
ground  that  the  abstract  is  Insufficient  will 
be  overruled,  where  the  motion  does  not  state 
wherein  the  abstract  was  insufficient  and  is 
not  accompanied  by  an  additional  abstrfct 
showing  that  fact,  in  view  of  Court  of  Appeals 
mle  12  (169  8.  W.  xvi). 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
ty;   B.  M.  Deering,  Judge. 
"Not  to  be  officially  published." 
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daim  by  W.  T.  Jones  against  Robert  B. 
Munroe,  executor  of  the  estate  of  Veronica 
Schmidt,  deceased.  Frtim  a  Judgment  for 
plaintiff  In  the  circuit  court,  defendant  ap- 
peals. Judgment  revised,  with  directions 
to  enter  for  less  amount  if  plalntifl  r^nlt  a 
portion  thereof.  Otherwise  reversed  and  re- 
manded for  new  triaL 

E.  C.  Edgar,  of  De  Soto,  for  appellant. 
Clyde  Williams,  of  Hlllsboro,  and  H.  B. 
Irwin,  of  De  Soto,  for  respondent 

BI60S,  C.  Originating  in  the  probate 
court,  where  plaintiff  had  Judgment  this 
cause  came  by  appeal  to  the  circuit  court. 
Upon  a  trial  there  before  a  Jury,  plaintiff 
had  a  verdict  for  $634.17.  Judgment  being 
rendered  for  this  sum,  defendant  estate  has 
brought  the  cause  here  for  review. 

The  foUowlag  account  forms  the  basia  of 
the  aetion: 

Demand  Sued  Upon 

The  Estate  of  Veronica  Schmidt  Deceased,  to 
Walter  T.  Jones,  Dr. 

UU.  DolU. 

Oct.    15,  in4,  to  cash f  10  00 

Jan.   iS,  1916,  to  cash 60  00 

Dec.  18,  191S,  to  cash 10  00 

Jan.  20,  U16,  to  cash 16  00 

To  services  as  agent  tor  her  property, 
collecting  rents,  npairlng  property, 
carpenter  work  and  material  (or  sld*- 
walks    and    bousea,    etc.,    trom   ISSS   to 

Feb.  10,  ISU,  and  personal  services SOO  00 

Nov.  M,  1M7,  paid  C.  F.  Stroupe  tor  deeeased     65  00 

$660  00 

There  was  evidence  tending  to  prove  that 
plaintlfl  performed  services  for  the  deceased, 
Veronica  Schmidt  in  collecting  rents  from 
her  property  and  in  looldng  after  repairs; 
also,  that  plaintiff  paid  repair  and  supply 
bills  for  the  deceased  and  also  certain  sums 
to  her  In  cash  to  be  applied  on  notes  of  plain- 
tiff held  by  Mrs.  Schmidt  but  which  were  not 
credited  on  the  notes.  Such  services  extend- 
ed over  a  period  of  about  18  years.  The  evi- 
dence was  sufficient  to  Justify  the  Jury  in 
finding  for  plaintlfl  as  to  the  first  four  items 
of  the  account  and  also  as  to  the  last  item 
in  the  amount  claimed,  namely,  $160,  being 
the  aggregate  of  the  five  items. 

[1]  As  to  the  main  item  of  $500,  there  was 
evidence  sufficient  to  warrant  a  finding  that 
plaintiff  paid  out  for  the  deceased  labor  and 
material  bills  for  the  repair  of  her  property 
to  the  extent  of  $72.42.  As  to  the  remain- 
der of  tEe  item,  being  a  claim  for  services 
In  collecting  rents,  the  customary  charge  was 
shown  to  be  10  per  cent,  of  the  amount  col- 
lected; but  the  evidence  wholly  falls  to  show 
the  amount  of  rents  collected.  While  claim- 
ant's daughter  when  testifying  in  rebuttal 
stated  that  the  rent  of  the  Veronica  Schmidt 
bouse  was  $10  per  month,  it  is  nowhere 
shown  what  amount  was  collected  by  plaln< 
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tiff  or  from  what  property,  and  BU(fli  mat- 
ter is  left  entirely  to  conjecture  and  specala- 
tlon.  The  evidence  la  insaffldent  to  warrant 
a  finding  on  account  of  that  part  of  the  Item. 
Olvlng  to  the  evidence  the  benefit  of  every 
reasonable  inference  that  may  be  drawn 
therefrom  In  favor  of  plalntlfT,  it  may  be 
said  that  the  proof  was  snfllcient  to  sustain 
the  first  four  items  of  the  account  aggregat- 
ing $95,  tfie'Iast  Item  of  $65,  and  the  remain- 
ing Item  to  the  extent  of  $72.42;  the  latter 
being  material  bills  paid  out  by  plaintiff  for 
the  account  of  the  deceased. 

It  results  that  plaintiff's  evidence  would 
Justify  a  judgment  for  $232.42,  and  that  the 
Judgment  appealed  from  for  fLe  sum  of  $634.- 
17  Is  excessive  in  the  sum  of  $301.75. 

[J]  Defendant  asserts  that  the  five-year 
statute  of  limitations  bars  all  items  of  the 
account  which  matured  more  than  fire  years 
prior  to  the  death  of  Mrs.  Schmidt.  The 
statute  was  not  pleaded,  and  It  Is  elemental 
that  the  defense  is  an  affirmative  one  and 
must  be  raised  either  by  answer  or  by  de- 
murrer or  motion  to  dismiss  where  it  ap- 
pears upon  the  face  of  the  pleading  that  the 
claim  Is  barred.  Notwithstanding  a  failure 
on  the  part  of  defendant  to  properly  raise 
Oie  defense,  the  court  by  an  instruction  to 
the  Jury  submitted  the  question  of  fact  as  to 
whether  the  account  sued  on  was  a  ruiming 
account  and  told  the  Jury  that  all  items 
which  accrued  five  years  or  more  prior  to 
the  de.ath  of  Mrs.  Schmidt,  and  which  were 
based  upon  a  separate  contract  and  were  not 
done  under  the  same  and  continuing  con- 
tract, were  barred  by  the  statute  of  Umlta* 
tions,  and  for  all  of  such  Items  plaintiff 
could  not  recover.  Defendant  was  treated 
with  more  Uberallty  than  It  deserved  In  view 
of  Its  failure  to  plead  the  statute  of  limita- 
tions. 

The  evidence  was  sufficient  to  warrant  the 
Jury  in  finding  that  the  claim  was  a  running 
and  open  account  within  the  meaning  of  the 
law.  Ring  V.  Jamison,  66  Mo.  424-428;  Chad- 
wlclc  V.  Chadwlck,  lis  Mo.  518-586,  22  S.  W. 
481;  Sldway  v.  Land  &  Stock  Ck).,  187  Mo. 
649,  86  S.  W.  150 ;  Roberts  v.  Neale,  134  Mo. 
App.  612-616,  114  S.  W.  1120. 

[3]  Plaintiff  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  defendant's 
abstract  is  Insufficient,  but  does  not  state 
wherein  the  same  is  Insufficient,  nor  does  be 
file  an  additional  abstract  showing  wherein 
the  defendant's  abstract  Is  Incomplete.  See 
Rule  12  of  this  court  (169  8.  W.  xvl).  The 
motion  will  be  overruled. 

The  Judgment  Is  without  sufficient  basis 
of  support  to  the  extent  of  the  sum  of  $801.- 
75.  Provided  the  plaintiff  will  within  10 
days  remit  the  said  sura  of  $301.76,  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
for  plaintiff  for  the  sum  of  $232.42;   other- 


wise the  Judgment  should  be  reversed,  at 
the  cause  remanded  for  a  new  trial 

PER  CURIAM.  The  foregoing  apbimi 
BIGGS,  C,  is  adopted  as  the  opinian  o!  tb 
court 

The  Judgment  of  the  <KrcaIt  eonit  b  » 
cordlngly  reversed,  and  the  canse  remuriK 
as  recommended  1^  the  oommisaloDer. 

AliLBN,  P.  J.,  and  BBCKKB,  J,  cobcb. 
DAUES,  J.,  not  Sitting. 


STATE  V.  ANDERSON   et  al.     (Na.  Itsa. 

(St.  Lonis  Court  of  Appeals.     Missoori. 
June  7.  1921.) 

1.  Criminal  law  <B=»I130(4)— .Assioaanb  it 
error  considered  in  absence  ef  briaf. 

Where  there  were  assignments  of  one 
made  in  motions  for  new  trial  and  in  «nat 
of  judgment,  it  is  the  duty  of  the  tppdiuc 
court  to  examine  the  record,  having  soch  u- 
sigmnents  in  view,  although  no  briefs  lure  tsa 
filed. 

2.  Trsspatt  «=>87— laformatlen  bald  It  Mf. 
oiMitly  charge  tarn  paring  with  anothertMhr 
vahlolo. 

An  information  that  the  defendiDti  "^li 
willfully  and  unlawfully  take,  ase,  operat^  drin 
and  tamper  with  a  certain  motor  vehicle,  to  vi; 
an  automobile,  the  property  of  y.,  withoot  t^ 
permission  of  said  T.,  the  owner  of  said  u- 
tomobile,  so  to  do,  contrary  to  the  forn  d 
the  statute,"  etc.,  waa  sufficient  in  fom  t* 
charge  an  offense  under  Motor  Vehides  Act,  | 
9,  subd.  6. 

3.  Trespass  <s=>8»-.Eyldence  held  to  siiuii 
conviction  of  tampering  witk  anteanUle. 

In  a  prosecution  nnder  Motor  Vehidet  Ait. 
I  9,  subd.  6  for  talcing,  driving,  and  tampoiri 
with  an  automobile,  evidence  AeW  to  winut 
a  conviction. 

Appeal  tropx  St  Louis  Court  of  OHmlBil 
Correction. 
"Not  to  be  officially  pabUshed." 

John  Anderson  and  another  were  cfarie- 
ed  of  a  violation  of  the  Motor  Vehicles  Act, 
and  appeal.    Affirmed. 

John  Neu,  Jr.,  of  St.  Louis,  for  appeUsoii 
Howard   SIdener,  of   St   Louis,   for  [1» 
State. 

ALLEN,  P.  J.  [1]  The  def«&dant8  wnt 
convicted  of  violating  section  9,  subd.  t,  <i 
the  "Motor  Vehicles"  Act  of  1917  (Laws  19i:. 
p.  411)  and  their  punishment  assessed  at  etc- 
flnement  in  the  workhouse  of  the  dty  o(  St 
Louis  for  a  period  of  two  years,  and  they  l^ 
peal.    No  briefs  have  been  ffied  In  this  coon, 
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»ut  we  bave  carefully  examined  the  leootd, 
i8  Is  owr  duty  to  do,  having  In  view  the  as- 
signments of  error  made  In  the  motions  tor 
acw  trial  and  In  arrest  of  Judgment 

[2]  Tbe   Information  charges  that  the  de- 
fendants,   in  the  city  of  St.  Iiouls,  on  July 
21,  X«18,  "did  willfully  and  unlawfuUy  take, 
use,    operate,  drive  and  tamper  with  a  cer- 
tain   motor  vehicle,  to  wit,  an  automobile, 
tbe  property  of  Valentine  Trovato,  without 
tbe    permission  of  said  Valentine  Trovato, 
tbe  owner  of  said  automobile,  so  to  do,  con- 
trary to  tbe  form  of  the  statute,"  etc    This 
informatloxi  is  obviously  sufficient  in  form 
to  cbarge  an  offense  under  the  statute,  sth 
pra. 

C31  The  evidence  amply  warrants  the  con- 
viction. The  evidence  for  the  state  tends  to 
sbow  tbat  the  automobile  in  question  was 
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left  by  tbe  owner  In  front  of  bis  place  of  res- 
idence, in  the  city  of  St.  Ijouis,  from  which 
place  it  was  taken  by  some  person  or  per-, 
sons  about  noon  on  July  21,  1918 ;  that  later 
that  day  tbe  defendants  and  a  third  man 
were  seen  riding  in  the  automobile  in  anoth- 
er part  of  the  city,  when  a  wheel  came  off 
of  the  automobile;  tliat  upon  tbe  approach 
of  a  police  officer  tbe  three  men  alwndoned 
tbe  automobile,  and  one  of  them  succeeded 
in  escaping.  The  defendants  were  arrested, 
but  denied  at  the  time  tliat  tbey  bad  been 
in  the  automobile,  as  tbey  did  at  the  trial 
below. 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  it  follows  tbat  the  Judgment  sbould 
be  affirmed.    It  is  so  ordered. 

BBOKEB  and  DAUES,  JJ.,  concur. 
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CONSOLIDATED  QARAQE  CO.  V.  CHAM- 
BERS. (No.  3340.) 

(Supreme  Conrt  of  Texaa.    Jane  22, 1921.) 

1.  Chattel  mortgages  «=92I7— Foreign  chattel 
mortgage  valid  against  good-faith  purchaser 
In  state  to  which  property  removed  In  ab- 
sence of  statute  or  settled  law  or  policy  of 
forum. 

A  chattel  mortgage  duly  executed  and  re- 
corded under  the  laws  of  the  state  where  it  is 
executed  and  the  property  located  is  valid  as 
against  purchasers  in  good  faith  in  another 
state  to  which  the  property  is  removed  by  the 
mortgagor  unless  that  state  has  enacted  some 
statute  to  the  contrary  or  unless  the  transac- 
tion contravenes  the  settled  law  or  policy  of  the 
forum. 

2.  Sales  9=9451— Foreign  unrecorded  condition- 
al sale  contract  held  not  effective  to  retain 
title  to  automobile  in  seller  as  against  Inno- 
cent purchaser. 

Where  plaintiff  in  California  sold  an  auto- 
mobile to  defendant  under  an  unrecorded  con- 
ditional sales  contract  whereby  plaintiff  retain- 
ed title,  and  defendant  tooli  the  car  to  Texas, 
and  there  sold  it  to  a  good-faith  purchaser  for 
value,  held,  that  such  purchaser  acquired  title 
as  against' plaintiff  In  view  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  C654  and  5655,  making 
unrecorded  mortgages  void  as  against  innocent 
purchasers. 

Error  to  Court  of  Ci-vll  Appeals  of  Eighth 
Supreme  Judicial  District 

Sequestration  proceedings  by  tbe  Consoli- 
dated Garage  Company  against  F._  H.  Nlch- 
olis,  in  which  Ray  (Thambers  filed  a  claim- 
ant's oath  and  bond.  Judgment  fbr  plain- 
tiff was  reversed  on  claimant's  appeal  (210 
S.  W.  565),  and  plaintiff  brings  error.  Af- 
firmed. 

Louis  Oneal,  of  San  Jose,  Cal.,  and  Beall, 
Kemp  &  Nagle  and  H.  Potash,  all  of  El  Paso, 
for  plaintiff  In  error. 

Hudspeth  &  Barper,  of  El  Paso,  and  Jud- 
Mns  &  Perkins,  for  defendant  in  error. 

PIERSON,  J.  For  tbe  material  facts  of 
the  case  we  quote  tbe  following  statement 
from  the  opinion  of  tbe  Court  of  Civil  Ap- 
peals: 

"The  Ck>n8olidated  Oarage  Company  is  incor- 
porated under  the  laws  of  California  with  its 
principal  place  of  business  in  San  Jose,  Santa 
Clara  county,  CM.  Appellant,  Chambers,  is  a 
resident  of  El  Paso  county,  Tex.  On  July  6, 
1917,  api>eilee  owned  and  was  in  possession  of 
a  certain  automobile  of  the  value  of  $1,700.  On 
the  date  mentioned  appellee  and  F.  H.  Nichols 
at  San  Jose,  Cal.,  entered  into  a  written  con- 
tract by  the  terms  whereof  Nichols  agreed  to 
purchase  the  car  from  the  company  for  the  sum 
of  11,670.00,  $600  being  paid  in  cash,  and  the 


balance  to  b«  paid  in  monthly  installments  of 
$90  each;  the  deferred  payments  to  bear  in- 
terest from  date.  Nichols  agreed  not  to  sell 
or  dispose  of  the  automobile,  nor  take  the  same 
out  of  the  state  of  California,  nor  permit  the 
same  to  be  removed  from  his  possession,  at- 
tached, levied  upon,  nor  create  any  liens  against 
same.  Nidiols  was  to  pay  all  taxes  against  the 
property.  The  contract  provided  that  fitle 
shool^remldn  in  the  company  until  all  payments 
were  made  and  aU  of  the  conditions  contained 
in  the  contract  fully  complied  witti,  and  that 
upon  the  performance  of  all  of  said  conditions 
and  terms  by  Nichols  the  company  would  exe- 
cute to  him  a  bill  of  sale  to  tbe  property.  The 
contract  was  to  be  performed  wholly  within  tbe 
state  of  California.  The  automobile  was  re- 
moved from  Santa  Clara  county,  Cal.,  by  Nichols 
without  the  knowledge  or  consent  of  the  com- 
pany and  without  any  negligence  on  the  latter's 
part.  The  company  need  due  diligence  to  col- 
lect the  amount  due  apon  the  contract  and  ex- 
ercised due  diligence  in  trying  to  locate  the 
car  after  it  had  lieen  taken  from  San  Jose 
and  .the  state  of  California.  Tbe  car  was  final- 
ly located  in  El  Paso,  Tex.,  where  it  had  been 
brought  by  Nichols,  and  immediately  upon  as- 
certaining its  location  the  company  brought  suit 
in  the  district  court  of  El  Paso  county  against 
Nichols  and  sequestered  the  car.  Tbe  contract 
was  not  filed  for  record  in  California,  nor  in 
any  county  in  Texas.  The  car  was  purchased 
in  El  Paso  county  by  Chambers  from  Nichols 
for  a  valuable  consideration  and  without  notice 
of  any  defect  in  Nichols'  'title. 

"When  the  car  was  sequestered  in  the  suit 
against  Nichols,  Chambers  filed  a  claimant's 
oath  and  bond  and  possession  was  surreadered 
to  him.  Under  the  laws  of  California  the  con- 
tract between  the  company  and  Nichols  was  a 
conditional  sale,  and  title  to  the  automobile  did 
not  pass  from  the  company  to  Nichols,  and 
under  the  laws  of  California  it  was  not  neces- 
sary to  file  or  register  the  contract,  and  under 
the  laws  of  that  state  any  subsequent  pur- 
chaser from  Nichols  paying  a  valuable  consid- 
eration without  notice  would  not  get  any  bet- 
ter title  than  Nichols  had.  The  contract  under 
the  laws  of  that  state  being  not  a  mortgage, 
but  a  conditional  sale,  the  title  remained  in  the 
company.  The  amount  due  by  Nichols  under 
the  contract  is  $1,060,  with  interest. 

"Tbe  trial  court's  conclusion  of  law  was  that 
(Chambers  in  his  purchase  of  the  automobile 
from  Nichols  acquired  no  greater  title  than 
Nichols  had;  that  the  contract  between  the 
company  and  Nichols  was  a  conditional  sale, 
and,  Nichols  having  defaulted,  the  company  be- 
came entitled  to  the  possession  of  the  automo- 
bile. Judgment  was  rendered  against  Chambers 
and  the  sureties  upon  his  bond  for  the  value  of 
the  automobile,  with  interest." 

The  Court  of  C^vil  Appeals  reversed  and 
rendered  the  case  in  favw  of  Ray  CSiambers, 
defendant  in  error. 

Article  5654,  Vernon's  Sayles'  Texas  ClTll 
Statutes  1914,  provides: 

"All  reservation  of  the  title  to  or  property 
in  chattels,  as  security  for  the  purchase  money 
thereof,  shall  be  held  to  be  chattel  mortgages. 
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and  Bhall,  when  posseBsion  is  delivered  to  the 
Tendee,  b«  void  as  to  creditors  and  bona  fide 
purchasers,  nnless  snch  reservations  be  in  writ- 
ing  and  registered  as  required  of  chattel  mort- 
gages." 

Article  5655  provides: 

"Every  chattel  mortgage  •  •  •  which  shall 
not  be  accompanied  by  an  immediate  delivery 
and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  property  mort- 
gaged *  *  •  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor  or  per- 
son making  eamei  and  as  against  subsequent 
purchasers  *  *  *  in  good  faith,  unless  such 
instrument,  or  a  true  copy  thereof,  shall  be 
forthwith  deposited  with  and  filed  in  the  office 
of  the  county  clerk  of  the  county  where  the 
property  shall  then  be  situated,  or  if  the  mort- 
gagor or  person  making  the  same  be  a  resident 
of  this  state,  then,  of  the  county  of  wtkicb  he 
shall  at  that  time  be  a  resident." 


It  Is  clear  tbat  under  onr  Ertatntes  the 
contract  of  gale  as  set  out  above,  If  between 
parties  residents  of  this  state,  and  concern- 
ing property  within  this  state,  would  be  a 
mortgage  and  subject  to  our  registration 
laws.  It  is  equally  clear  that  under  the  same 
•tate  of  facts  an  innocent  porcfaaser  for 
value  would  take  good  title. 

Defendant  in  error  Insists,  tnasmnch  as 
the  contract  of  sale  set  out  herein,  nnder  the 
laws  of  California,  is  a  conditional  sale  and 
the  title  remained  in  plaintiff  in  error,  that 
Nichols  acquired  no  title  under  the  contract, 
and  therefore  conveyed'  none  to  defendant 
In  error,  and  that,  therefore  this  state  under 
the  rule  of  cwnlty  between  states  should 
give  full  force  and  effect  to  the  reservation 
of  title  In  plaintiff  In  error  and  award  him 
a  recovery  under  same  aonnrdlng  to  the  laws 
of  California. 

Buddy  on  AntomobHes  «Stb  Ed.)  {  885, 
says: 

'7n  some  states  conditional  contracts  of  sale 
are  not  sustained  as  against  third  persons  in- 
nocently purchasing  the  property  from  the 
vendee.  The  validity  of  a  sale  to  a  third  per- 
son is  generally  determined  by  the  law  of  the 
place  of  the  side;  and  hence,  where  such  sale 
is  in  a  state  which  refuses  to  recognize  the 
validity  of  conditional  sales,  the  title  of  the 
third  person  will  be  good,  though  the  original 
conditional  contract  was  made  in  a  state  where 
it  was  valid." 

[1]  It  seems  to  be  the  general  rule  that  a 
chattel  mortgage  duly  executed  and  recorded 
according  to  the  laws  of  the  state  where 
aame  Is  executed  and  the  property  is  locat- 
ed will  be  held  valid  and  effective  as  against 
purchasers  in  good  faith  in  another  state 
to  which  the  property  is  removed  by  the 
mortsagor,  nnless  that  state  has  enacted  some 
statute  to  the  contrary  or  unless  the  trans- 
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action  contravenes  the  settled  law  or  policy 
of  the  forum.'  Corpus  Juris,  voL  11,  p.  424. 
Chief  Justice  Marshall,  In  Harrison  v. 
Sterry,  6  Cranch,  289,  8  I/.  Ed.  104,  dis- 
tinguishes between  the  vaUdltv  of  a  con- 
tract creating  a  Hen  and  the  priorUv  of  the 
lien  over  the  rights  of  the  third  person  as 
follows : 

"The  law  of  the  place  where  a  contract  is 
made  is,  generally  speaking,  the  law  of  the 
contract;  1.  e.,  it  is  the  law  by  which  the  con- 
tract is  expounded.  But  the  right  of  priority 
forms  no  part  of  the  contract.  *  *  •  It  is 
extrinsic,  and  is  rather  a  personal  privilege  de- 
pendent on  the  law  of  the  place  where  the  prop- 
erty lies,  and  where  the  court  sits  which  la  to 
decide  the  cause." 

The  Siq»«me  Court  of  Tennessee,  in  tho 
case  of  Snyder  v.  Yates,  112  Tom.  800,  79 
S.  W.  796,  64  L.  R.  A.  353,  105  Am.  St.  R^. 
041,  said: 

"When  parties  to  a  foreign  contract  are  im- 
pleaded in  the  courts  of  this  state,  this  court 
will  expound  and  enforce  the  contract  accord- 
ing to  the  laws  of  the  country  where  it  was 
made,  if  such  laws  are  properly  pleaded  and 
proven;  hot  it  will  not,  in  a  question  of  prior- 
ity, set  aside  its  own  statutes  and  rales  to  the 
prejudice  of  its  own  dtizens." 

We  think  It  Is  well  settled  that  a  contract 
la  to  be  interpreted  according  to  the  lex 
lod  contractus,  but  that  the  status  of  the 
personal  property  Is  to  be  governed  by  the 
lex  lod  rel. 

This  court  In  the  case  of  Crosby  t.  Huston, 
1  Tex.  20S,  In  an  opinion  by  Chief  Justice 
HemphlU,  in  which  the  question  here  was 
an  issue,  used  the  following  language: 

"The  rule  that  the  nature,  validity,  or  inva- 
lidity, the  obligation,  and  interpretation  of  this 
deed  of  trust  should  properly  be  determined 
by  the  laws  of  Mississippi,  is  not  to  be  extend- 
ed to  the  defeat  of  onr  own  laws,  or  any  rights 
growing  out  of  them  after  the  property  was 
found  within  their  jurisdiction." 

It  further  said: 

"But,  whatever  may  have  been  the  effect  of 
registration  in  Mississippi,  it  cannot  be  extend- 
ed beyond  the  territorial  limits  of  the  state. 
The  operation  of  such  a  municipal  regulation  is 
local,  and  cannot  affect  proper^  In  a  foreign 
Jurisdiction." 

The  rule  announced  in  Orortty  ▼.  Huston 
by  Chief  Justice  Hemphill  Is  In  accord  with 
our  statutes  on  this  subject  as  announced 
above,  which  declare  the  xnllcy  of  this  state 
to  be  to  protect  the  innocent  purchaser  for 
value  without  notice  against  the  undisposed 
or  secret  reservations  of  title,  whether  the 
same  was  contracted  within  this  state  or 
without    This  la  the  correct  and  Juat  rule. 
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Under  the  common  law  the  mortgagee  took  I 
and  retained  possession  of  the  chattel  nntll 
the  mortgagor  should  pay  the  debt  for  which 
It  was  given  and  thereby  rei>08se88  himself 
of  It.  There  conld  be  no  Injury  to  an  In- 
nocent pnrcfaaser  for  value,  because  the  party 
claiming  reservation  of  title  or  Uen  upon 
the  property  had  possession  of  It.  For  com- 
mercial convenience  the  rule  was  extended 
under  our  system  of  registration,  and  a  pur- 
chaser of  chattels  was  chargeable  with 
notice  of  the  reservation  of  title  or  lien  upon 
the  property  if  same  was  reglst«'ed  In  ac- 
cordance with  the  provisions  of  the  law  of 
the  forum.  In  the  absence  of  snch  registra- 
tion and  In  the  absence  of  notice  or  knowl- 
edge of  tbe  prior  claim,  the  Innocent  pur- 
chaser was  protected. 

By  tbe  statutory  law  of  this  state  a  res- 
ervation of  the  title  In  chattels  commonly 
known  as  a  conditional  sale  Is  etzpressly 
declared  to  be  a  mortgage  and  subject  to 
all  the  requirements  of  law  relating  to 
mortgages.  Also  the  policy  of  this  state  is 
expressed  by  our  statutes  (articles  5654  and 
5655,  Vernon's  Sayles'  Texas  Civil  Statutes) 
that  a  mortgage  of  chattels,  including  con- 
ditional sales,  is  void  as  against  third  par- 
sons Innocently  purchasing  the  property 
for  value,  unless  it  is  duly  registered  as 
provided   therein. 

[2]  Plaintiff  In  error  insists  that  it  is  a 
bard  rule  to  deprive  him  of  his  reservatimi 
of  title  or  lien  upon  the  property  without 
any  negligence  on  his  part  Also  it  is  a 
hard  rule  to  deprive  an  innocent  purchaser 
for  value  of  the  property  when  he  has  been 
at  no  fault  The  difference  between  them  is 
this:  While  it  works  a  hardship  upon  the 
mortgagee,  yet  he  trusts  the  property  to  tbe 
possession  of  the  mortgagor,  and  thereby 
puts  it  within  the  power  of  the  mortgagor 
to  dispose  of  the  proi)erty  to  one  who  has  no 
notice  of  bis  claim.  The  mortgagee  takes 
the  risk  Incident  to  sadti  possession,  and, 
while  he  has  done  no  wrong  and  may  not  be 
negligent  In  regard  to  trying  to  protect  his 
rights  in  tbe  property,  yet  he  makes  it  pos- 
sible for  »  third  person  to  be  defrauded  if 
it  should  be  held  that  the  rights  of  tbe  third 
person  are  subject  to  his  prior  claim,  of 
which  said  purchaser  has  no  knowledge  or 
notice. 

An  innocent  purchaser  for  value  has  no 
means  of  protection  /whatever  against  a 
private  or  secret  unregistered  reservation 
of  title  In  diattels,  whether  made  In  tbis 
state  or  out  <rf  it 

We  think  these  principles  are  fundamental- 
ly correct  and  conduce  to  less  Injustice  than 
the  contrary  doctrine,  and  are  clearly  in 
consonance  with  onr  statutes  and  the  set- 
tled policy  of  onr  state. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals Is  affirmed. 


WILSON  V.  OIRAUD.     (N«.  3007.) 
(Snpreat*  Court  of  Texas.    June  1,  IfiSL) 

1.  Evldesot  «s»429— Oral,  avidsnee  showlag  In- 
ooRSisteaoies  held  sot  iaadnilsslMs  as  cos- 
tradieting  flsM  sotss. 

In  proceedings   involving  boundaries,   oral 

evidence  is  admissible  as  against  the  objection 
that  it  contradicts  the  written  field  notes  where 
it  tends  to  show  that  the  calls  in  the  field 
notes  are  inconsistent  and  to  show  which  call 
is  true  and  wliich  is  false. 

2.  Boundaries  <3=>37(l)— Evideaos  held  ts 
•how  that  land  was  part  of  oortais  ssrvsy* 
as  located  os  the  ground. 

In  a  proceeding  to  determine  boundaries 
where  surveys,  as  indicated  by  the  field  notes, 
were  conflicting,  held  that  evidence  condnsively 
showed  that  the  land  in  controversy  was  part 
•f  certain  surveys  as  they  were  actually  located 
on  tbe  ground  in  1874. 

3.  Boundaries  4s»  10— Reasonable  osHtraotloa 
of  flaid  notes  barmonlzlag .  tsrms  of  patsat 
will  b«  adopted. 

A  reasonable  construction  of  field  notes 
which  harmonizes  all  the  terms  of  the  patent 
will  be  adopted. 

4.  BOBSdartes  «=a3(i)— wbea  all  sails  caasM 
bs  followsd,  as  few  shsuM  b*  dlsregardad  as 
possibis. 

In  determining  boundaries,  when  all  the 
calls  cannot  be  followed,  as  few  should  be  dis- 
regarded  as  possible. 

5.  PuUlo  lands  «3>I76(2)— Deseriptivs  mattsr 
Inserted  by  nlstako  shosld  be  rajeoted. 

In  an  ambiguous  grant  such  matters  of 
description  as  dearly  appear  to  have  been  in- 
serted by  mistake  shonM  be  rejected. 

Oertifled  Questions  from  Ooort  of  Civil  Ap- 
peals of  First  Si4>reme  Judicial  District 

Proceeding  between  J.  W.  Wilson  and  B. 
A.  Glraud.  Judgment  for  tbe  latter  was  re- 
versed by  the  Court  of  OlvU  Appeals,  a  re- 
hearing granted,  and  questions  certified. 
Questions  answered. 

£.  P.  &  Otis  K.  Hamblen,  of  Houston,  tor 
appellant 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  appellee. 

Certified  Questions. 
GREENWOOD,  J.    The  certificate  of  the 
honorable  Court  of  Civil  Appeals  is  as  fol- 
lows: 

"To  the  Honorable  Supreme  Court: 

"By  an  opinion  filed  by  us  in  this  cose  on  the 
10th  day  of  November,  1916,  a  certified  copy 
of  wliich  accompanies  this  certificate,  we  re- 
versed tbe  judgment  of  the  trial  coart  in  favor 
of  appellee  Girand,  and  rendered  judgment  for 
appellant  Wilson. 

"On  the  26th  day  of  November,  1816,  appel- 
lee filed  liiB  motion  for  rehearing,  which  was. 
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by  a  majorltr  of  tMa  conrt,  refuted,  Mr.  Obief 
Justice  Pleaaanta  diaaenting. 

"EntertainiDg  doubta  as  to  the  correctneas  o( 
our  opinion  aince*the  order  refusing  the  motion 
for  rehearing  'was  entered,  we  have,  on  oar  own 
motion,  set  aaide  the  order  refusing  the  mo- 
tion,  and  the  cauae  is  now  pending  before  thia 
court  OB  motion  for  rehearing.  Inasranch  aa  we 
now  entertain  doubts  as  to  the  correctness  of 
onr  original  opinion,  we  deem  it  advisable  to 
certify  to  your  honors,  nnder  article  lUO, 
Vernon's  Sayles'  Civil  Statutes,  the  questions 
hereinafter  set  out,  upon  the  following  state- 
ment of  facta: 

"On  the  lOtb  day  of  Angast,  1824,  the  Wm. 
Bloodgood  league  of  land  in  Harris  county  was 
surveyed  and  located.  Beginning  at  its  north- 
east comer  it  runs  south  9%°  east  5,000  varas, 
to  a  post  and  moond  in  the  prairie  for  its 
aoutheast  comer;  thence  south  80^°  west, 
at  8,000  varas  timber,  at  3,500  varas  Cedar 
bayou,  at  6,000  varas  to  a  post  in  praitie  for 
its  soathwest  comer;  thence  north  8^*  west 
6,000  varas  to  a  post  from  which  aa  elm 
marked  'W.  B.'  bears  north  50*  weat  1  vara, 
a  water  oak  marked  *W.  B.'  bears  south  25* 
west  6  varas,  for  its  northwest  comer;  thence 
north  80^°  east  6,000  varas,  to  place  of  begin- 
ning. 

"Thereafter  a  group  of  surveys  were  made 
which  call  for  connection  with  the  lines  of  the 
Wm.  Bloodgood  as  foUowa: 

"The  Qeorge  Bllis  league  was  surveyed  and 
located  by  surveyor  George  M.  Patrick  on  the 
17th  day  of  August,  1836.  By  its  locative  field 
notes  it  begins  at  a  stake  and  mound  on  the 
west  bank  of  Cedar  bayou,  on  the  north  line  of 
tha  Bloodgood  league,  to  run  thence  with  Blood- 
good's  north  line  south  80%*  west  950  varas 
to  Bloodgood's  northwest  corner;  thence  with 
Bloodgood'a  west  line  south  9%°  east  660 
varas  prairie,  8,400  varas  a  stake  and  mound 
on  Bloodgood'a  west  line  in  prairie  for  its 
•ontheast  comer;  thence  south  SO^^*  west 
4,827  vara*  to  a  stake  and  mound  in  prairie 
for  its  sonthwest  comer;  thence  north  9%° 
west  5,000  varas  to  a  stake  in  prairie  for  its 
northwest  corner;  thence  north  80%*  east 
4,777  varas,  a  stake  on  the  weat  bank  of  Cedar 
bayou  for  its  northwest  comer;  thence  down 
said  bayon  with  its  meanders  to  place  of  be- 
ginning. 

"The  Benjamin  Barrow  survey  was  surveyed 
and  located  by  George  M.  Patrick,  the  same  sur- 
veyor who  located  the  George  Ellis  in  1836,  and 
In  the  same  year.  By  its  locative  field  notes  it 
is  described  as  follows: 

••  'Beginning  at  a  stake  on  the  west  bank  of 
Cedar  bayon  and  on  the  south  line  of  a  league 
of  land  granted  to  William  Bloodgood,  from 
which  a  pine  10  inches  diameter  bears  north 
70°  east  distant  8.6  varas,  and  an  elm  8 
inches  in  diameter  bears  south  60°  east  distant 
4  varas;  thence  with  said  Bloodgood's  Une 
south  80°  SO"  west, 4,000  varas  stake  and 
mound  in  prairie  for  N.  W.  comer;  thence 
south  9°  30"  west  1,400  varas,  set  stake  and 
raised  mound  in  prairie  for  S.  W.  corner; 
thence  north  80°  east  4,230  varas  to  the  bank 
•f  said  Cedar  bayou,  comera  on  three  small 
pin  oaks  from  which  another  pin  oak  8  Incbes 
in  diameter  bears  south  36°  west  distant  6.5 
varas,  and  a  pine  30  inches  diameter  bears 
north  11°  weat  distai^  10.4  varas;    thence  qb 


said  Cedar  bayon  with  its  mesnden  to  the 
place  of  beginning.' 

"On  the  23d  day  of  December,  1874,  J.  J.  OQ- 
lespic  surveyed  and  located  for  Ashbel  Smith  a 
tract  of  land  which  was  thereafter  patented  to 
him.  By  its  locative  field  notes  it  is  described 
aa  follows: 

"  'Beginning  at  a  stake  on  the  north  line  of 
B.  Barrow's  ^  league  survey  1,500  varas  from 
Cedar  bayon  in  prairie;  thenoe  north  9% *  west 
1,600  varas  with  the  west  line  of  the  Wm. 
Bloodgood  league  to  stake  in  prairie,  the  S.  E. 
comer  of  George  Ellis  league;  thence  south 
80%*  west  with  the  south  line  of  George  Ellis 
1,471  varas  to  a  stake  in  prairie;  thence  south 
9%°  east  1,600  varas  to  a  stake  in  said  Bar- 
row's north  line;  thence  north  80% *  east 
1,471  varas  with  Barrow's  line  to  the  begin- 
ning.' 

"On  the  23d  day  of  December,  1874,  3.  J. 
Gillespie  surveyed  and  located  for  Ashbel 
Smith,  assignee  of  William  Bitcliie,  a  tract  of 
land,  which  was  thereafter  patented  to  Ashbel 
Smith  on  the  13th  day  of  December,  1877. 
By  its  locative  field  notes  it  is  described  as 
follows: 

"  'Beginning  at  a  stake  in  the  north  line  of 
Benjamrin  Barrow's  %-leagne  surveyt'  being 
2,971  varas  from  Cedar  Iwyou;  thence  north 
9%°  west  along  the  western  boundary  of  Ash- 
bel Smith's  survey  1,600  varas  to  a  stake  in 
prairie  in  the  south  line  of  George  Ellis  league; 
thence  south  80%°  west  along  said  south  line 
of  Ellis  league  1,256  varas  to  a  stake  in  said 
line  in  the  prairie;  thence  south  0%*.ea8t 
1,600  varas  to  a  stake  in  H.  F.  Gillett's  north 
line  227  varas  from  Barrow's  N.  W.  corner 
and  the  N,  E.  corner  of  said  Gillett's  survey; 
thence  north  80%°  east  along  said  Gillett's 
and  Barrow's  north  lines  to  place  of  beginning, 
1,266  varas,  containing  356  acres.' 

"On  the day  of  September,  1888,  J.  J. 

Gillespie,  who  surveyed  and  located  the  two 
Ashbel  Smith  surveys  in  1874,  surveyed  and 
located  the  Martha  Mings  survey,  which  is  de- 
scribed as  follows: 

"  'Beginning  at  the  most  southerly  S,  E. 
comer  of  land  grant  of  Geo.  Ellis,  stake  comer 
in  prairie;  thence  north  9%°  west  3,400  varas 
to  corner  in  prairie,  in  inner  southeast  corner 
of  said  Ellis;  thence  north  80%°  east  550 
varae  to  corner  in  prairie  on  northwest  corner 
of  Wm.  Bloodgood's  league  survey;  thence 
south  9%°  east  4,093  varas,  the  northeast 
corner  of  survey  in  name  of  A.  Smith  on  Blood- 
good's west  line;  thence  south  80%°  west 
2,612  varas  to  corner  in  prairie,  Wm.  Ritchie's 
north  line;  thence  north  9%°  west  693  varas 
to  comer  in  prairie  south  line  of  said  George 
Ellis;  thence  north  80%°  east  1,963  varaa  to 
the  beginning.' 

"For  a  better  understanding  of  the  location 
of  these  several  surveys  and  their  irelation  one 
to  the  other,  your  honors  are  referred  to  maps 
A  and  B  in  certified  copy  of  our  original  opin- 
ion,  which    accompanies    this    certificate. 

"Appellee  made  application  for  the  purchase 
of  the  Mings  survey  on  November  8,  1J907,  and 
on  November  21,  1907,  the  application  was  ap- 
proved and  the  land  sold  him  by  the  commis- 
sioner of  the  land  office  in  accordance  with  the 
statute  regulating  the  sale  of  public  lands. 

"Appellant  has  title  to  675  acres  of  land  oft 
«£  the  north  ends  o|  the  Smith  and  Bitchi«  sur- 


Digitized  by 


Google 


1076 


281  SO  UTU W  KSTBBM  BBPOBTEB 


CTex. 


veyt.  This  S75  acres  la  described  as  follows 
in  tlie  deed  under  whicli  appellant  acquired 
title: 

"  'Beginning  7  Taraa  from  the  northeast  cor- 
ner of  the  Ashbel  Smith  survey,  patent  No. 
288,  yol.  29,  on  the  west  side  of  the  county 
road,  on  the  south  line  of  the  George  Ellis 
league;  thence  south  9^°  east  1,193  yaras 
along  the  west  side  of  said  road  to  the  north- 
east comer  of  400  acres  conveyed  by  Huby  to 
Porter;  thence  south  80^"  west  2,770  varas 
to  said  Porter's  northwest  comer  on  the  west 
line  of  the  said  Ritchie  surrey;  thence  north 
9^°  west  1,193  varas  to  the  northwest  comer 
of  the  said  Ritchie  survey,  on  the  south  line  of 
the  George  Ellis  league;  thence  north  80^* 
east  2,770  varas  to  the  place  of  beginning.' 

"It  is  apparent  from  the  field  notes  of  ap- 
pellant's land  that  his  boundaries  conflict  with 
the  Mings  survey  owned  by  appellee,  if  the 
north  lines  of  the  Smith  and  Bitdiie  surveys,  as 
actually  located  on  the  ground,  are  identical 
with  the  south  line  of  the  George  EUis  survey, 
as  the  calls  in  the  field  notes  of  the  Smith  and 
Ritchie  before  set  out  indicate.  The  true  lo- 
cation of  the  Smith  and  RitcUe  surveys  de- 
pends upon  the  true  location  of  the  jiorth  line 
of  the  Benjamin  Barrow  survey. 

"S.  J.  Sjolander,  witness  for  appellee,  testi- 
fied that  he  moved  into  the  neighborhood  where 
the  Benjamin  Barrow  survey  is  located  in  1871 
(86  years  after  the  Barrow  was  located) ;  that 
he  had  lived  there  ever  since,  a  period  of  41 
years;  that  he  is  acquainted  with  the  north 
boundary  line  of  the  Barrow  survey;  that  he 
lived  on  the  Wm.  Bloodgood  league,  perhaps 
700,  800  or  1,000  yarda,  something  like  that, 
from  the  Barrow  north  boundary  line;  that 
the  north  line  of  the  Barrow  survey  was  fenced 
by  Rosamond,  Milam  &  Bro.,  in  about  1878  or 
1879,  something  like  that;  that  before  that 
fence  was  constructed  he  had  seen  and  known 
and  was  familiar  with  the  north  boundary  line 
of  the  Barrow  survey;  that  he  cut  wood  on 
both  «des  of  the  line,  and  always  tried  to 
avoid  cutting  line  trees.     He  farther  testified: 

"•I  knew  Mr.  J.  J.  Gillespie,  a  surveyor, 
many  years  ago.  The  north  line  of  the  Benja- 
min Barrow  survey  was  always  considered  to 
start  at  a  little  gully  down  on  the  bayon,  right 
opposite  the  Armstrong  survey  in  Chambers 
comity;  there  is  where  they  always  got  their 
line  down  there,  and  I  remember  when  Mr. 
Gillespie  was  there  surveying  that  he  run 
across  certain  lines  there  to  get  that  line,  and 
when  be  strack  this  place,  always  considered 
that  was  the  line.  There  were  some  elm  trees, 
as  near  as  I  can  remember,  on  the  bank  of  the 
gully,  right  on  the  bank  of  the  gully  almost, 
that  had  surveying  marks  on  it;  if  I  remember 
right,  it  was  cuts  and  a  cross  on  this  little 
elm,  and  further  out,  through  the  timber,  there 
was  small  pine  trees,  some  scattering  oaks, 
and  you  could  see  the  hacks  along  there,  and 
that  is  what  we  were  guided  by  in  wood  chop- 
ping. 

"  'I  know  Mr.  P.  G.  Omohnndro.  I  have  seen 
him  in  that  vicinity,  saw  him  there  a  couple  of 
months  ago,  doing  some  surveying  down  there. 
I  did  not  point  out  to  him  any  marks  or  lines  of 
any  surveys  of  land;  I  found  him  on  the  line 
of  the  Benjamin  Barrow  tract,  lower  end  of  it, 
on  the  north  line;  this  line  upon  which  Omo- 
hundro  was  at  the  time  I  saw  him  is  the  nortli 


line  of  the  Benjamin  Barrow  survey  about 
which  I  have  been  testifying.  It  was  the  line 
I  spoke  of  as  having  been  marked  through  the 
timber  there,  and  known  by  reputation  in  that 
neighborhood  as  the  north  line  of  the  Benjamin 
Barrow,  where  the  fence  is  placed  to-day.  I 
spoke  about  Mr.  3.  J.  Gillespie  being  out  there 
doing  some  surveymg,  and  that  I  left  him  on 
the  bayou;  Mr.  Omohnndro  was  virtually  in 
the  same  place  that  Mr.  Gillespie  was  at  the 
time  I  saw  Mr.  Gillespie.' 

"Mr.  Omohnndro  testified:  1  went  to  that 
point  (the  northwest  comer  of  the  Armstrong 
survey),  and  picked  np  my  work  at  that  point 
on  the  bank  of  Cedar  bayon,  on  the  west  side 
of  it  on  the  line  which,  produced  west,  would 
be  a  prolongation  of  the  Armstrong,  and  I 
measured  that  distance  and  ran  that  line  whldi 
has  the  correct  bearing  as  given  in  the  Benja- 
min Barrow  notes,  south  80^*  west;  all  these 
latter  surveya  ran  at  that,  apparently.  Mr. 
Sjolander  was  with  me  at  the  time,  and  I  ask- 
ed him  if  he  recognized  that  as  the  Barrow  line, 
and  he  said  he  knew  it  was,  and  measurements 
as  made  from  there  are  as  shown  on  this  map 
here  as  the  north  line  of  the  Benjamin  Barrow.' 

"This  witness  further  testified:  'With  refer- 
ence to  the  northwest  comer  of  the  Bloodgood, 
I  found  the  original  oak  and  the  original  elm 
called  for  at  that  point  represented  on  the  map 
in  red;  that  comer,  I  would  like  to  get  my 
notes  on  that,  so  as  to  be  exact,  I  went  to  the 
accepted  northwest  comer  of  the  Bloodgood 
league  from  which  an  old  oak  marked  X  bears 
south  40^*  west  12%  varas,  and  ran  north 
68%°  west  116 V^  varas;  the  reason  I  ran  on 
a  different  course,  I  had  already  found  the 
comer,  and  it  is  indicated  here  by  the  red  cir- 
cle; at  that  point  there  was  an  elm  19  inches 
in  diameter,  with  very  old  marks,  bears  north 
60"  west  1  vara,  and  an  old  water  oak  25 
inchea  in  diameter,  with  evidence  of  W.  B. 
marked  on  it,  I>earB  south  26°  west  6  varaa: 
this  elm  is  broken  off,  and  a  snag  stands  five 
feet  from  the  ground,  and  the  oak  is  also 
broken  off,  and  stands  7V&  feet  high.' 

"It  was  alse  shown  that  many  years  ago  the 
then  owner  of  the  Ritchie  survey  sold  a  small 
tract  of  land  out  of  the  southern  portion  there- 
of, describing  it  as  beginning  on  the  north  line 
of  the  Barrow,  and  that  the  purchaser,  in 
fencing  this  tract,  recognized  the  line  described 
by  the  witnesses  Sjolander  and  Omohundro  as 
the  north  line  of  the  Barrow. 

"There  is  no  testimony  showing  any  mazted 
line  along  the  south  line  or  extending  west 
from  the  S.  W.  comer  of  the  Bloodgood,  and 
no  testimony  showing  the  bearing  trees  from 
the  beginning  comer  of  the  Barrow  in  the  aouth 
line  of  the  Bloodgood  as  called  for  in  Barrow 
field  notes.  The  line  described  by  the  witnesses 
Sjolander  and  Omohundro  as  the  north  line  of 
the  Barrow  is  702  varas  south  of  the  Bonth 
line  of  the  Bloodgood. 

"Upon  these  facts  we  respectfully  certify  for 
your  determination  the  following  qnestiona: 

"First.  Was  the  testimony  of  the  witnesses 
Sjolander  and  Omohundro  tending  to  show  that 
the  true  north  boundary  line  of  the  Barrow 
survey  was  not  tied  to,  and  did  not  mn  for  • 
distance  with,  the  Bloodgood  south  boundary 
line,  as  called  for  in  the  field  notes  by  which 
it  was  located,  but  that,  as  a  fact,  it  is  located 
702  varas  south  of  Bloodgood'a  aeatfa  bouadur 
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line,  admlaaiUe  over  the  objectioa  that  it  con* 
tradicted  the  written  field  notes  of^e  surTey? 
"Second.  Was  the  evidence  abov^et  out  suf- 
ficient to  sustain  the  finding  of  the  jury  that 
the  675  acres  of  land  in  controversy  was  not  in 
conflict  with  the  Smith  and  Ritchie  surveys  as 
those  surveys  were  actually  located  upon  the 
ground  in  1874?" 

The  following  are  the  maps  referred  to  in 
the  certificate: 


as  rimalng  south  80°  30"  west  from  a  stake 
for  tieginnlng  comer,  which  was  descrilied  as 
follows:  JBlrst,  as  b^Jig  at  the  point  of  Inter- 
section of  the  west  bank  of  Cedar  bayou 
with  the  south  line  of  the  league  granted  to 
V7i]Ilam  Bloodgood ;  and  second,  as  being  at 
a  point  from  which  a  pine  10  Inches  in  di- 
ameter bears  north  70*  east  at  a  distance  of 
8.B  varas,  and  from  whldi  an  elm  8  inches  in 
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[1]  We  answer  that  the  testimony  of  the 
witnesses  SJolander  and  Omohundro  was  ad- 
missible over  the  objection  that  said  testimo- 
ny contradicted  the  written  field  notes  of  the 
Barrow  snrrey.  The  written  field  notes  iden- 
tified the  north  boundary  line  of  the  Barrow 


diameter  bears  south  60°  east  at  a  distance 
of  4  varas. 

The  testimony  of  SJolander  and  Omohun- 
dro tended  to  show  that  the  elm  tree  called 
for  in  the  field  notes  was  not  at  a  distance 
of  4  varas,  on  a  course  south  60°  east,  from 
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wbere  the  west  bank  of  Cedar  bayoa  Inter- 
sected tbe  sonth  line  of  the  WUllam  Blood- 
good  league,  but  Instead  that  It  was  at  al- 
most the  point  of  Intersection  of  the  west 
bank  of  Cedar  bayou  with  the  south  line  of 
the  William  Bloodgood  IMt  labors.  Tbe 
points  of  Intersection  of  the  west  bank  of 
the  bayou  with  the  south  Une  of  the  Blood- 
good  league  and  with  the  south  line  of  the 
Bloodgood  7%  labors  were  702  varas  apart, 
and  hence  the  testimony  objected  to  tended 
to  show  that  the  calls  In  th«  field  notes  were 
Inconsistent. 

Once  testimony  Is  adduced  to  establish  an 
inconsistency  in  field  notes,  parol  evidence 
which  throws  light  upon  which  call  is  true 
and  which  call  Is  false  is  admissible.  The 
purpose  of  admitting  the  parol  evidence  la 
not  to  override  that  which  is  written,  but  to 
properly  interpret  it.  Where  it  Is  Impossible 
to  give  effect  to  all  that  Is  written,  effect  will 
be  given  to  that  which  n^iy  be  found  to  be 
true. 

The  testimony  as  to  the  marked  line  on  a 
course  south  80%*  west  from  the  intersec- 
tion of  the  bayou  with  the  south  line  of  tbe 
Bloodgood  7V&-labor  survey,  and  as  to  tbe 
recognition  of  that  line,  and  as  to  the  absence 
of  marks  along  the  designated  course  from 
the  intersection  of  tbe  bayou  with  the  south 
line  of  tbe  Bloodgood  league,  was  all  admis- 
sible on  the  Inquiry  as  to  what  part  of  the 
description  in  the  Barrow  field  notes  was 
true  and  what  part  was  false. 

In  Duren  v.  Presberry,  25  Tex.  S17,  a  call 
for  bearing  trees  was  held  to  control  as 
against  a  caU  for  tbe  comer  of  an  adjacent 
survey,  where  no  auch  bearing  trees  were 
found  at  the  comer  of  the  adjacent  survey, 
and  no  marked  line  led  therefrom,  and  wbere 
a  marked  line,  running  on  tbe  specified 
course,  and  the  bearing  trees,  which  were 
called  for,  were  found  1,000  varas  to  the 
north.  In  delivering  tbe  court's  opinion, 
Chief  Justice  Wheeler  said: 

"We  know  of  no  rule  for  tbe  construction  of 
grants  which  would  give  a  controlling  influence 
to  a  call  for  the  corner  of  a  survey  over  a 
call  for  bearing  trees  and  marked  lines,  which 
are  found  npon  tbe  ground  to  correspond  with 
tbe  calls.  •  *  *  What  distinguishes  this 
case  from  Anderson  v.  Stamps,  19  Tez.,  is  that 
there  are  calls  in  the  patent  which  correspond 
with  objects  found  upon  the  ground.  The  cor- 
respondence of  the  bearing  trees  with  the  calls 
in  the  grant,  and  the  marlied  line  running  to 
the  second  corner  of  the  survey,  render  it  rea- 
sonably certain,  we  think,  that  the  point  wbere 
these  objects  are  found  is  tbe  true  beginning 
corner  of  the  survey,  and  that  the  call  for  the 
southwest  corner  of  tbe  Brooks  Williams 
league,  is  a  mistake." 

[2]  While  the  evidence  was  anffldent  to 
support  the  finding  that  the  true  north  line 
of  the  Barrow  was  702  varas  south  of  the 


sonth  line  of  the  Bloodgood  league  yet  tbe 
evidence  y^  conclusive  that  tbe  land  in  con- 
troversy was  a  part  of  the  Smith  and  Ritchie 
surveys  as  located  upon  the  ground  in  1874. 

[S]  Apart  from  r*ourse  ^d  distance,  the 
field  notes  identify  the  land  patented  to 
Smith  by  reference  to  the  north  Une  of  the 
B.  Barrow  survey,  the  west  line  of  the  Wm. 
Bloodgood  league,  tbe  S.  E.  comer  of  the 
George  EUlis  league,  and  the  south  line  of 
the  George  Ellis  league.  To  construe  tbe  call 
for  the  north  line  of  the  B.  Barrow  survey 
as  a  call  for  that  line  at  a  distance  of  702 
varas  south  of  the  south  Une  of  the  WlUiam 
Bloodgood  league  is  to  make  the  caU  repug- 
nant to  every  caU  in  tbe  Smith  patent,  ex- 
cept tbe  calls  for  course  and  distance.  By 
construing  tbe  caU  for  the  north  line  of  the 
B.  Barrow  survey  as  a  call  for  that  Une  as 
It  was  at  the  time  designated  on  tbe  official 
maps,  and  as  the  Barrow  field  notes  pointed 
to  its  location  by  the  caU  to  run  with  the 
south  line  of  the  Bloodgood  league,  is  to  pre- 
vent any  repugnancy  between  the  calls  of 
the  Smith  patent.  The  latter  constraction 
is  reasonable,  and,  since  it  harmonizes  aU 
tbe  terms  of  the  patent,  It  must  be  adopted 
under  the  general  rule  for  tbe  Interpreta- 
tion of  written  instmments. 

[4]  If,  however,  it  were  Impossible  to  rea- 
sonably so  interpret  the  patent  as  to  prevent 
the  disregard  of  any  of  the  calls,  we  would 
still  have  no  beeitancy  in  rejecting  the  call 
for  the  Barrow  north  line.  In  determhilng 
boundaries,  when  all  the  calls  cannot  be  fol- 
lowed, as  few  should  be  disregarded  as  pos- 
sible. HIU  V.  Smith,  8  Tex.  Civ.  App.  812, 
25  S.  W.  1083.  Therefore,  if  we  had  to  disre- 
gard either  tbe  call  for  tbe  Barrow  north 
line  or  the  calls  for  tbe  Bloodgood  west  line, 
the  Ellis  southeast  comer,  and  the  Ellis  south 
line,  the  call  for  tbe  Barrow  north  line  would 
be  disregarded. 

[B]  Tbe  call  for  the  Barrow  north  Une  if 
repugnant  to  the  other  calls,  would  be  the 
caU  to  be  Ignored,  under  tbe  rule  which  re- 
jects such  matters  of  description  in  an  am- 
biguous grant,  as  clearly  appear  to  have  been 
inserted  by  mistake,  and  which  gives  con- 
trolling effect  to  such  matters  as  seem  cer- 
tain and  "most  consistent  with  the  intention 
to  be  derived  from  the  entire  description." 
Hubert  v.  Bartlett,  »  Tex.  104 ;  Flnberg  v. 
Gilbert,  104  Tex.  647,  141  S.  W.  82;  Lilly 
V.  Blum,  70  Tex.  712,  6  S.  W.  279 ;  HarreU  v. 
Morris,  8  8.  W.  626,  627. 

There  is  no  substantial  difference  In  the 
Ritchie  and  Smith  field  notes,  in  so  far  as 
concerns  the  application  of  the  principles  we 
have  announced.  If  the  Smith  survey  ex- 
tends to  tbe  south  line  of  the  ElUs  league, 
no  one  questions  that  the  Ritchie  does  also. 

We  answer  to  the  second  question  that  the 
land  in  controversy  was  conclusively  shown 
to  be  a  part  of  the  Smith  and  Ritchie  sur- 
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veys,  and  included  In  the  patents  to  Aahbel 
Smith,  and  that  the  testimony  of  SJolander 
and  Qmohnndro  did  not  warrant  a  contrai7 
finding. 


PARR  et  al.  v.  CHITTIM.    (No.  247-3446.) 

(Oommission  of  Appeals  of  Texas,  Section  B. 
June  22,  1S21.) 

Dlkmissal  and  Nonsolt  ^=>60(l)— JoiigmeRt  of 
dismissal  only  one  proper,  where  plaintiff 
failed  to  appear  at  trial. 
Where,  the  case  heins  refularly  called  for 
trial  on  the  day  on  which  it  had  been  set  by 
agreement,  neither  plaintiff  nor  her  counsel 
appeared,  but  made  default,  sending  no  ex- 
planation to  the  court,  and  trial  was  had  and 
evidence  heard,  the  court  instructing  a  verdict 
tor  defendants,  who  had  filed  no  cross-action 
or  prayer  for  affirmative  relief,  such  action  was 
error;  under  the  circumstances,  the  only  prop- 
er Judgment  wonld  have  been  one  dismiss- 
ing the  case  for  want  of  prosecution  without 
prejudice. 

IhTor  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judldal  District. 

Action  by  Annie  E.  Chlttlm  against  G.  A. 
Parr  and  others.  To  review  a  Judgment  for 
defendants,  plaintifT  brought  error  to  the 
Court  of  (3vil  Appeals,  which  reversed  and 
rendered  Judgment  dismissing  the  cause  for 
want  of  prosecution  (216  S.  W.  63S),  and  de- 
fendants bring  error.  Judgment  of  the  Court 
of  Civil  Appeals  affirmed. 

Hicks,  Hicks,  Dickson  &  Bobbltt,  of  San 
Antonio,  James  B.  Wells,  of  Brownsville, 
and  C.  C.  Forry,  pt  Alice,  for  plalntlfIB  In 
error.      ' 

Dougherty  &  Dougherty,  of  Beevine,  and 
O.  0.  Robinson,  of  El  Paso,  for  defendant  in 
error. 

POWELZis  3.  On  Deconber  8, 1906,  In  the 
district  court  of  Bexar  county,  Tex.,  the 
estate  of  J.  M.  Clilttim  recovered  Judgment 
against  A.  Parr  for  $60,115.30,  with  Interest 
from  the  date  thereof  at  the  rate  of  6  per 
cent,  per  annum  and  all  costs  of  court.  Said 
Judgment  was  kept  alive  by  issuance  of 
various  executions  from  time  to  time,  which 
were  returned  "nulla  bona."  An  abstract  of 
said  Judgment  was  duly  recorded  In  the 
office  of  the  county  clerk  of  Duval  county, 
Tex.,  on  December  18,  1905,  and  March  3, 
1916.  l%e  filing,  recording,  and  indexing  of 
said  Judgment  became  &  lien  on  such  real 
estate  as  A.  Parr  then  owned  or  might  there- 
after acquire  In  Dnral  county,  Tex.  On 
August  1,  1916,  O.  A.  Parr  acquired  by  deed 
some  12,728  acres  of  land  sitnated  in  Duval 
county,  Tex. 

On  March  23,  1917,  Mrs.  Annie  R  Ghittlm, 
representing  the  estate  of  her  deceased  hus- 
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band,  J.  M.  Cbittim,  filed  suit  in  the  district 
court  of  Duval  county,  Tex.,  alleging  that  A. 
Parr  had  furnished  to  O.  A.  Parr  the  money 
for  the  purchase  of  said  12,728  acres  of  land ; 
that,  while  the  deed  was  taken  in  the  name  of 
G.  A.  Parr,  it  was  really  for  the  benefit  of  A. 
Parr;  that  the  latter  and  O.  A.  Parr  conspir- 
ed together  to  take  this  deed  as  they  did.  In 
the  name  of  O.  A.  Parr,  in  order  that  the 
property  might  be  placed  beyond  the  reach  of 
the  creditors  of  A.  Parr,  and  especially  the 
Chlttlnf  obligation.  The  plaintiff  asked  for  a 
foreclosure  of  her  Judgment  lien  on  said 
12,728  acres  of  Und. 

Each  of  said  defendants  denied  all  the 
allegations  of  plaintitTs  petition,  generally 
and  siDedally.  G.  A.  Parr  alleged  be  bought 
the  property  In  good  faith,  as  tils  own  and 
with  his  own  money.  Neither  defendant 
filed  any  cross-action  or  prayer  for  affirma- 
tive relief. 

On  May  22,  1917,  the  cause  was  eontlnned 
for  service.  On  December  3,  1917,  the  case 
was  set  down  by  agreement  for  December  18, 
1917,  when  it  was  finally  continued  for  that 
term  of  court  by  consent  without  prejudice. 
On  May  21,  1918,  in  term  time,  the  case  waa 
placed  on  the  Jury  docket  and  set  by  agree- 
ment for  May  80,  191& 

We  shall  refer  to  the  parties  hereafter  as 
they  were  known  in  the  trial  court,  as  plain- 
tiff and  defendants.  On  May  30,  1918,  the 
defendants,  accompanied  by  their  counsel 
and  witnesses,  appeared  in  court.  But,  the 
case  being  regularly  called  for  trial  on  the 
very  day  for  which  it  had  been  set  by  agree- 
ment, neither  the  plaintiff  nor  her  counsel 
appeared,  but  wholly  made  default,  nor  did 
they  send  any  word  of  explanation  to  the 
court  of  their  failure  to  appear.  The  case 
being  called,  the  defendants  announced  ready 
for  trial.  A  Jury  was  had,  and  when  the 
evidence  was  aU  In  the  trial  court,  upon 
request,  instructed  a  verdict  for  the  defend- 
ants, which  was  accordingly  returned.  Judg- 
ment was  so  entered. 

In  due  course  thereafter  plaintiff  "sued  oat 
a  writ  of  error  to  the  Court  of  Civil  Appeals 
at  San  Antonio,  alleging  that  under  the  cir- 
comstances  of  this  case  the  only  Judgement 
the  trial  court  w^  authorised  to  enter  was 
one  dismissing  the  case  for  want  of  prosecu- 
tion. The  Court  of  Civil  Appeals  adopted 
that  view  and  reversed  the  Judgment  of  the 
trial  court,  rendering  Judgment  dismissing 
the  case  for  want  al  prosecution  without  prej- 
udice. See  216  S.  W.  638.  The  case  is  now 
before  the  Supreme  Court,  wlilch  granted  de- 
fendants' application  for  writ  of  error. 

We  have  carefully  reviewed  the  authorities 
relied  upon  by  the  Court  of  Civil  Appeals  In 
this  case,  as  well  as  others  we  have  found, 
and  have  reached  the  conclusion  that  that 
court  correctly  disposed  of  this  case.  In 
the  case  of  Burger  v.  Toung,  78  Tex.  656, 
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16  S.  "W.  107,  Judge  Henry  annonncea  tbe 
rale  as  follows: 

"The  refusal  of  plaintiff's  attorney  to  read 
his  pleadings  or  to  offer  any  evidence  was  in 
effect  an  abandonment  of  the  proaecntion  of 
his  cause.  It  was  as  mnch  ao  as  an  entire 
ftilare  to  appear  would  have  been.  In  that 
state  of  the  case  the  only  order  that  the  court 
could  have  properly  made  was  one  diamissinir 
Us  cause  for  want  of  prosecution  as  to  the 
defendants  who  appeared.  For  the  error  of 
the  court  in  rendering  judgment  upon  the  merits 
in  favor  of  such  defendants.  Instead  of  dis* 
missing  the  cause  as  to  them  for  want  of  pros- 
ecution, the  judgment  is  reversed  and  the 
cause  is  remanded." 

The  decision  by  Judge  Henry  has  been  fol- 
lowed by  tbe  Supreme  Court  in  the  cases  of 
Browning  ▼.  Pumphrey,  81  Tex.  183,  16  S. 
W.  870,  and  Earrls  v.  Schlinke,  95  Tex.  88,  65 
S.  W.  172.  It  seems  clear  to  ns  that,  under  a 
rale  of  the  Supreme  Court  which  has  long 
obtained  in  this  state,  the  only  proper  Judg- 
ment the  trial  court  could  have  entered  was 
one  dismissing  the  case  for  want  of  prosecn- 
tion. 

Not  only  would  we  not  feel  disposed  to 
recommend  a  modification  of  the  former 
holdings  of  our  Supreme  Conrt,  but  we  think 
the  rule  they  announce  is  in  reason  the  better 
one.  Where  a  defendant  asks  no  afilrmatlve 
relief,  he  Is  really  in  no  position  to  demand 
a  trial  because  of  the  plaintiff's  failure  to 
appear  and  prosecute  his  action.  In  fact,  he 
Is  in  court  simply  in  response  to  the  plain- 
tiff's action.  If  the  plaintiff  then  refuses 
to  prosecute  bis  action,  tbe  defendant  can 
Justly  have  no  further  concern  with  tbe  pro- 
ceeding. If  the  action  is  treated  as  abandon- 
ed and  dismissed  by  the  trial  court,  it  would 
seem  that  the  defendant  is  accorded  full 
relief.  Where  the  latter  asks  no  affirmative 
relief  himself,  we  find  it  difficult  to  see  how 
be  is  entitled  to  ask  anything  more  than  a 
dismissal  of  the  plaintiff's  cause. 

It  follows,  from  what  has  been  said,  that 
we  are  of  tbe  opinion  that  the  Judgment  of 
file  Conrt  of  Civil  Appeals  should  be  af- 
firmed; and  we  so  recommend. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeal  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


PARIS  TRANSIT  CO.  v. 
(No.  248-3447.) 


PATH. 


(Commission  of  Appeals  of  Texas,  Section  A. 
June  22, 1921.) 

I.  Street  railroads  ^=990(4)— Motorman  shoold 
use  ordinary  care  to  avoid  oollislon. 
The  motorman  of  a  street  car,  after  dis- 
covering the  pern  of  the  driver  of  a  horse  and 


buggy  on  the  track,  Is  required  only  to  exer- 
cise that  degree  of  care  which  a  person  of 
ordinary  prudence  would  use  under  the  same  or 
similar  drcumstances,  by  the  use  of  all  the 
means  at  his  command  consistent  with  the  safe- 
ty of  the  car  and  its  passengers,  to  avoid  the 
injury,  and  is  not  under  absolute  duty,  after 
discovering  the  peril,  to  stop  the  car  by  the 
use  of  all  the  means  at  his  command  consist- 
ent with  the  safety  of  ear  and  passengers. 

2.  Street  railroads  «s>ll7(ll)— Metormaa's 
aegllgesoe  jury  qusstion. 

In  suit  against  a  street  railroad  for  In- 
juries to  plaintiff  buggy  driver  struck  by  a  car, 
it  is  for  the  jury  to  determine  what  measure 
of  diligence  is  necessary  on  the  part  of  the 
motorman  to  constitute  the  required  care  on 
his  part  to  avoid  injury  to  plaintiff  after  dis- 
covering his  peril. 

3.  Trial  «=9l94(l7)— Coart  should  hawe  left 
Jury  free  t»  decide  wliether  motormaa  exer* 
cised  requisite  oar*. 

In  suit  against  a  street  railroad  for  in* 
juries  to  plaintiff  buggy  driver  struck  by  a 
ear,  the  trial  court  should  not  have  instructed 
the  jury  under  the  drcumstances  that  it  was 
the  du^  of  tbe  motorman  to  have  done  any 
particular  thing  to  avoid  the  injury  after  dis- 
covering plaintiff's  peril,  but  should  have  left 
the  jury  free  to  dedde  whether  he  exercised 
the  requisite  care  to  avert  injury  to  plaintiff 
after  discovering  him. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  C.  F.  Fath  against  tbe  Paris 
Transit  Company.  From  Judgment  for 
plaintiff,  defendant  appealed  to  tbe  0>urt  of 
(31vll  Appeals,  which  affirmed  (216  S.  W.  482), 
and  defendant  brings  error.  Judgments  of 
the  C!ourt  of  Civil  Appeals  and  of  the  trial 
conrt  reversed,  and  cause  remanded  for  new 
triaL 

Templeton,  Beall,  WllUams  &  Callaway,  of 
Dallas,  for  plaintiff  in  error. 

3obn  White  and  Marcus  M.  Parks,  both  of 
Dallas,  for  defendant  In  error. 

SPENCEB,  J.  Defendant  in  error,  G.  F. 
Fatb.  sued  plaintiff  in  error,  Paris  Traction 
Company,  a  corporation,  and  recovered  Judg- 
ment against  It  for  the  alleged  negligent  in- 
jury of  defendant  in  error,  after  having  dis- 
covered blm  upon  its  track  In  a  position  of 
perlL  Upon  appetd  tbe  Jadgment  was  af- 
firmed.   216  S.  W.  482. 

The  facts  proven  by  defendant  in  error  in 
snpport  of  tbe  Judgment  are  that,  while  de- 
fendant in  error  was  crossing  plalntUt  in 
error's  street  car  track  at  the  Intersection  of 
Washington  Avenue  in  Paris,  Tex.,  in  a 
borse-drawn  vehicle,  the  horse  became  un- 
governable, and  that  plaintiff  In  error's  mot- 
orman, in  charge  of  one  of  its  motorcars, 
saw  defendant  in  error's  perilous  condition 
when  225  feet  distant  from  tbe  street  Inter- 
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section,  and  In  ample  time  to  have  stopped 
tbe  car,  bat  tliat  he  made  no  attempt  to  do 
•o,  and  as  a  result  of  which  struck  the  baggy, 
which  was  upon  the  street  car  track,  throw- 
ing defendant  In  error  therefrom,  and  In- 
juring him. 

Plaintiff  In  error's  motorman  testified  that 
he  saw  defendant  in  error  and  the  horse  and 
buggy  upon  the  track  when  100  feet  or  more 
distant,  but  made  no  effort  to  stop  the  car; 
that  when  within  40  or  50  feet  of  defendant 
In  error— at  which  time  the  buggy  had  cleared 
the  track  by  two  or  three  feet — he  wound  the 
Black  In  his  brake  In  order  to  be  prepared  to 
stop  the  car.  He  also  testified  that  the 
front  end  of  the  car  passed  the  horse  and 
buggy  in  safety,  and  that  the  horse  backed 
into  the  car. 

Upon  the  issue  of  discovered  peril,  the 
court  charged  the  Jury  as  follows: 

"If  yon  find  and  believe  from  tbe  evidence  in 
this  case  that  the  balking,  fright,  or  ungov- 
ernable disposition  of  the  horse  driven  by  the 
plaintiff  or  his  companion  on  the  occasion  of 
the  accident  In  question  placed  the  plaintiff 
upon  the  defendant's  track  in  a  baggy  and  in 
a  position  of  peril  from  the  approach  of  the 
defendant's  street  car  to  the  place  of  the  acd- 
dent;  and  if  yoa  farther  find  and'  believe  from 
the  evidence  that  tbe  defendant's  motorman, 
as  he  approached  the  place  of  the  accident  in 
«iarge  of  defendant's  car,  actually  discovered 
the  peril  of  the  plaintiff  in  time  to  have  stop- 
ped the  car  and  have  avoided  the  accident  by 
the  use  of  all  the  means  at  the  motorman's 
command,  consistent  with  the  safety  of  the 
car  and  its  passengers;  and  that  said  motor- 
man,  after  discovering  such  peril  of  the  plain- 
tiff, if  yoa  find  he  did  discover  the  same,  failed 
to  stop  said  car,  and  that  such  failure,  if  any, 
to  stop  the  said  car  proximately  resulted  in  any 
injury  or  damage  to  the  plaintiff.    •    •    •  " 

[1,J]  The  charge  quoted  makes  It  the  ab- 
solute duty  of  the  motorman,  after  discover- 
ing the  perilous  situation  of  defendant  in 
error,  to  stop  the  car  by  the  use  of  all  the 
means  at  his  command  consistent  with  the 
safety  of  the  ear  and  its  passengers.  This 
was  error.  The  motorman  was  only  required, 
after  discovering  defendant  in  error's  peril, 
to  exercise  that  degree  of  care  which  a  per- 
son of  ordinary  prudence  would  have  used 
tmder  the  same  or  similar  circumstances  by 
the  nse  of  all  the  means  at  his  command  con- 
sistent with  the  safety  of  the  car  and  Its 
passengers  to  avoid  the  Injury.  That  degree 
of  care  is  all  that  any  one  owes  to  another, 
except  when  special  relations  exist.  The  de- 
gree of  diligence  constituting  this  care  may, 
and  often  does,  vary  in  the  different  In- 
stances. The  degree  of  diligence  to  be  used 
must  be  In  proportion  to  the  danger.  It  is  for 
the  Jury,  however,  to  determine  what  meas- 
ure of  diligence  is  necessary  In  a  given  case 
to  ctmstitute  tbe  required  care.  M.,  K.  &  T. 
Railway  C!o.  of  Texas  v.  Reynolds,  108  Tex. 
81,  122  S.  W.  631. 


[8]  The  charge  under  consideration  utterly 
Ignores  this  standard  of  care,  by  Imposing 
upon  the  motorman  the  absolute  duty  to  stop 
the  car  without  regard  to  whether,  In  tbe 
exercise  of  the  degreie  of  care  which  the  law 
requires,  it  was  Incumbent  upon  him  to  do  so. 
The  court  thus  invaded  the  province  of  the 
jury,  and  determined  for  them  a  question 
which  they  should  have  determined.  Tbe 
court  should  not,  under  tbe  circumstances, 
have  instructed  the  Jnry  that  It  was  the  duty 
of  the  motorman  to  have  done  any  particular 
thing  to  avoid  the  Injury,  but  should  have 
left  the  Jury  free  to  decide  whether  he  exer^ 
dsed  the  requisite  care  to  avert  injuring  the 
defendant  In  error  after  discovering  him. 

As  pointed  ont  by  Judge  Williams  in  Rail- 
way V.  Reynolds,  supra,  some  charges  review- 
ed by  tbe  Supreme  Court  requiring  the  doing 
of  particular  things  have  been  held  unobjec- 
tionable because  the  instruction  complained 
of  exacted  no  more  than  the  doing  of  that 
wbldi  obviously  was  necessary  in  the  particu- 
lar instance,  or  about  which  tbere  was  no  dis- 
pute as  to  what  should  have  been  done  under 
certain  circumstances ;  but  the  holding  based 
upon  such  a  state  of  facts  is  not  authority 
for  holding  the  charge  here  complained  of  un- 
objectionable. It  cannot  be  said  that  the  evi- 
dence was  undisputed  that  tbe  motorman 
should  have  stopped  the  car,  nor  can  it  be 
said  that  obviously  It  was  his  duty,  as  a  mat- 
ter of  law,  to  have  stopped  the  same.  He 
testified: 

"I  never  set  my  brakes.  I  didn't  set  my 
brakes  ahead  of  time  because  I  had  a  dear 
track.  I  did  say  that  I  discovered  the  anrnly 
condition  of  tbe  horse  when  I  was  100  feet  from 
the  place  of  the  accident.  It  is  like  I  told 
yon,  when  I  got  within  40  or  60  feet  of  the 
baggy,  it  had  cleared  the  track.  My  Contention 
is  that  the  back  end  of  the  baggy  ran  into  me, 
and  that  I  never  ran  into  the  baggy  with  my 
car." 

Under  the  evidence,  the  court  should  have 
left  It  to  the  Jury  to  determine  whether  the 
motorman,  In  the  exercise  of  due  care,  by  the 
use  of  all  the  means  at  his  command  commen- 
surate with  the  safety  of  the  car  and  Its  pas- 
sengers, exercised  that  degree  of  dUigence 
which  a  i)erson  of  ordinary  prudence  would 
have  exercised  to  avert  Injuring  the  drfend- 
ant  in  error. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  and  of  tbe 
district  court  be  reversed,  and  the  cause  re- 
manded to  the  district  court  for  a  new  trial. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  wlU  be  entered  as  the 
Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  In  Its 
opinion. 
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BRISCOE   V.    BRIQHT'S  ADM'R. 
(No.  181-3214.) 

(Commiadon  of  Appeals  of  Texaa,  Section  B. 
June  15,  1921.) 

1.  SpooMo  performanM  «=>!  17— Varlanee  be- 
tween pleading  and  evidence  held  not  mate- 
rial. 

Where  plaintiff,  an  attorney,  alleged  a  rer- 
bal  agreement  on  the  part  of  deceased  to  can- 
cel certain  notes  in  consideration  of  "legal 
aerricea  theretofore  and  thereafter  to  be  ren- 
dered" by  plaintiff,  and  the  evidence  showed 
aach  promise  if  plaintiff  woold  continue  to  do 
decedent's  trork  as  be  had  done,  as  long  as 
decedent  Ured,  there  was  no  material  variance 
between  the  allegationa  and  the  proof. 

2.  Contracts  <B=a346(IO)— Rule  as  to  variance 
atated. 

Where,  eliminating  every  allegation  not 
anbstantiaUy  supported  by  evidence,  and  elim- 
inating all  proof  not  fairly  alleged,  there  is  left 
sufficient  evidence  of  a  contract  which  meets 
the  requirements  of  law,  it  cannot  be  said 
there  is  not  sufficient  evidence  to  support  a 
judgment  for  the  plaintiff  on  the  issue  as  to 
whether  the  contract  was  made  as  alleged. 

3.  Appeal  and  error  «=»g30(l)  —  Evidence 
viewed  most  strongly  In  aupport  of  Judgment. 

Treating  the  question  as'  to  the  sufficiency 
of  the  proof  to  clearly  and  satisfactorily  es- 
tablish the  contract  as  one  of  law,  only,  the 
evidence  must  be  viewed  most  strongly  in 
support  of  the  trial  court* a  Judgment  in  ^vor 
of  the  contract. 

4.  Appeal  and  error  <S=>994(2)— Cretfllilllty  ef 
witnesses  Mt  question  within  province  of 
Commission  of  Appeals. 

That  the  witnesses  may  not  have  been  dis- 
interested or  may  have  made  conflicting  state- 
ments, or  that  their  credibility  may  have  been 
attacked,  are  matters  solely  within  the  prov- 
ince of  the  jury  subject  to  revision  by  the 
trial  Judge  and  Court  of  Civil  Appeals,  and 
are  not  matters  with  which  it  is  the  province 
of  the  Commission  of  Appeals  to  deal  on  ap- 
peal from  the  Court  of  CSvil  Appeals. 

5.  Specific  performance  ®=>i2l(l)  —  When 
proof  of  terms  ef  oral  contract  sufflcient 
stated. 

It  is  only  essential  that  the  terms  of  an 
oral  contract  with  a  decedent  to  cancel  notes 
in  consideration  of  services  be  shown  by  evi- 
dence sufficiently  dear  for  the  court  to  de- 
termine what  those  terms  were,  without  re- 
sorting to  inference  or  conjecture. 

6.  Appeal  and  error  «=3l083(6)— Reversal  and 
rendition  of  judgment  by  Court  of  Civil  Ap- 
peals held  ruling  on  law  and  not  on  facts. 

Where  the  Court  of  Civil  Appeals  on  ap- 
peal from  a  judgment  for  plaintiff  rendered 
judgment  for  defendant  and  did  not  exercise 
its  province  to  determine  the  facts  and  order 
another  trial  because  of  its  difference  with  the 
jury  on  the  facts,  its  ruling  is  one  purely  upon 
the  question  of  law  whether  there  be  any 
evidence  under  the  required  quantum  of  proof 
which  will  support  the  jury's  finding. 


7.  Speclflo  performaace  «=»I2I  (4)— Evldene* 
held  saflldent  to  aupport  flnding. 

In  snit  for  apedfie  performance  of  an  oral 
contract  by  payee,  since  deceased,  to  cancel 
notes  in  consideration  of  legal  services,  evi- 
dence held  sufficiently  clear,  strong,  cogent, 
satisfactory,  and  convincing  to  support  the 
jury's  finding  that  such  a  contract  was  made. 

8.  Appeal  and  error  9=3842(7)— Facts  held  not 
to  warrant  holding,  as  a  matter  of  law,  that 
contract  waa  procured  by  undue  Inflnenoe. 

Where  the  issue  of  undue  influence  by  an 
attorney  in  procuring  a  contract  with  a  dient 
waa  not  submitted  to  the  jury,  and  no  request 
for  submission  was  made,  and  deceased  waa 
in  full  possession  of  his  faculties  and  was  com- 
petent to  make  a  contract,  and  there  was  evi- 
dence to  support  a  finding  that  he  voluntarily 
made  it,  it  could  not  be  held  by  Court  of  Civil 
Appeals  as  a  matter  of  law  that  the  contract 
was  procured  by  undue  influence  and  was  there- 
fore nudum  pactum. 

Brror  to  Court  of  Olvli  Appeals  of  Fourth 
Siq»reme  Judicial  District 

Action  by  John  T.  Briscoe  against  the  ad- 
ministrator of  the  estate  of  J.  M.  Bright, 
deceased,  and  cross-action  by  the  defendant. 
Judgment  of  the  Court  of  Civil  Appeals  (202 
S.  W.  183)  reversing  the  trial  court's  Judg- 
ment for  the  plaintiff,  and  plaintiff  brings 
error.  Judgment  of  the  Court  of  Civil  Ap- 
peals reversed,  and  that  of  the  district  court 
aflbmed. 

0.  O.  Harris,  of  Ban  Antonio,  De  Montel 
tt  Fly,  of  Hondo,  and  Hertsberg,  KercheviUe 
&  Thomson,  of  San  Antonio,  for  plalntUf  in 
error. 

J.  F.  Carl,  ot  San  Antonio^  tor  deftodant 
in  error. 

McCIiENDON,  P.  J.  This  action  was 
brought  by  John  T.  Briscoe  against  the  ad- 
ministrator of  the  estate  of  J.  M.  Bright, 
deceased,  to  cancel  certain  notes  which  plain- 
tiff had  executed  In  favor  of  the  deceased 
during  his  lifetime,  upon  the  gn'ound  that 
the  deceased  had  made  a  verbal  contract 
with  plaintiff  to  the  effect  that  If  the  latter 
would  attend  to  the  business  of  deceased  for 
the  rest  of  his  life,  as  he  had  theretofore 
done,  decedsed  would  cancel  all  notes  owing 
to  him  by  plaintiff  at  the  time  of  his  death. 
Defendant  by  way  of  cross-action  sought 
judgment  against  plaintiff  upon  the  notes. 
The  case  was  tried  twice,  each  of  which 
trials  was  by  Jury  and  upon  one  special  Is- 
sue only — whether  the  contract  was  made  as 
alleged — and  upon  each  trial  Judgment  was 
rendered  for  the  plaintiff  upon  favorable  an- 
swer to  that  Issue.  Aptjcal  from  the  first 
Judgment  resulted  in  its  reversal  and  a  re- 
mand of  the  cause  for  further  trial  upon  the 
holding,  among  others,  that  the  evidence 
was  not  of  sufflcient  certainty  and  dearness 
to  support  recovery.    193  S.  W.  156.    On  the 
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last  appeal  the  Oonrt  of  CnvU  Appeals,  upon 
like  holding  aa  to  the  sufficiency  of  the  erl- 
4ence«  reyersed  the  trial  oourt'e  Judgment 
and  rendered  Judgment  that  plaintifl  take 
nothing  and  that  defendant  recover  upon  bla 
cross-action.    202  S.  W.  183. 

The  cause  was  presented  In  the  Ck>urt  of 
CilTil  Appeals  upon  16  assignments  of  error, 
10  of  which  were  sustained  by  that  court, 
and  the  remaining  6  overruled.  The  latter 
need  no  mention  for  the  reason  that  they  are 
.act  brought  before  the  Supreme  Court  for 
xeriew  by  any  assignment  or  cross-assign- 
ment of  error.  The  10  assignments  sustaln- 
«d  by  the  Oourt  of  Civil  Appeals,  eliminating 
'duplications,  may  be  grouped  under  the 
three  following  holdings  of  that  court : 

(1)  That  there  was  a  variance  between  the 
contract  declared  upon  and  the  contract 
proved. 

(2)  That  th4  evidence  was  not  of  that 
dear,  strcmg,  cogent,  satisfactory,  and  con- 
vincing character  required  to  support  a  Judg- 
ment In  cases  of  this  character. 

(3)  That  the  relation  of  plalntift  to  de- 
ceased being  that  of  attorney  to  client,  aud 
therefore  confidential  and  fiduciary,  and  de- 
ceased being  aged  and  infirm,  the  contract 
was  unfair,  unreasonaMe,  and  procured  by 
undue  influence,  which  rendered  it  nudum 
pactum. 

We  will  state  only  sufficient  of  the  plead- 
ings and  evidence  to  make  clear  our  condu- 
fltons  upon  these  holdings. 

Plalntift  alleged  that,  beglnnttag  with  the 
year  1907,  when  he  b^an  practicing  law, 
and  up  to  the  28th  day  of  April,  1914,  he  had 
attended  to  all  of  deceased's  business,  dur- 
ing which  time  he  had  received  no  ctxnpen- 
satlon  for  his  services.  That  on  the  date 
last  named — 

"the  said  J.  M.  Bright  orally  agreed  and  con- 
tracted •  ♦  •  with  this  plaintiff  that  in  con- 
sideration of  the  plaintiff  having  rendered  legal 
services  to  him  in  the  past,  and  in  considera- 
tion of  all  legal  services  to  be  rendered  by  the 
plaintiff  to  him  in  the  future  and  during  the 
life  of  said  J.  M.  Brigot,  that  he,  the  said  J. 
M.  Bright,  would  pay  the  plaintiff  for  same 
by  cancelling  all  notes  and  indebtedness  owing 
by  plaintiff  to  said  X  M.  Bright  at  the  time 
of  th«  death  of  said  J.  M.  Bright." 

The  notes  sought  to  be  canceled  were  spe- 
dflcally  described  in  the  iietltlon. 

It  was  shown  that  at  the  time  of  maldng 
tbe  alleged  contract  deceased  was  very  old 
and  Infirm.  He  had  no  family  of  his  own, 
and  all  bis  helrs-at-law  lived  In  another 
state.  Plalntift  had  transacted  all  of  de- 
ceased's business  for  a  number  of  years  and 
continued  to  do  so  up  to  the  time  of  his 
death,  which  occurred  some  eight  or  more 
months  after  the  alleged  contract  was  made. 
There  was  no  evldoice  that  deceased  ever 
paid  plaintiff  anything  for  any  service  ren- 
dered.   Tbe  witnesses  who  testified  la  mip- 


port  of  plaintiff's  allegatlona  were  Mrs. 
Adella  Bay  and  her  husband,  A.  Ij.  Bay,  Mr& 
O.  O.  Newcomb,  John  H.  Snyder  and  3.  O. 
Stroud.  Mrs.  Bay  had  been  housekeeper 
and  nurse  for  deceased  for  about  seven 
years  prior  to  his  death.  She  marri^  A.  L. 
Bay  about  two  years  l>efore  deceased's  death, 
and  they  both  lived  with  deceased  during 
those  two  years.  Mr&  Newcomb  had  also 
been  a  housekeeper  for  deceased.  Mrs.  Bay 
gave  the  following  testimony; 

"As  to  what  conversation  I  heard  between 
Mr.  Bright,  before  his  death,  and  Mr.  Briscoe, 
with  reference  to  the  contract  between  tbem, 
for  Mr.  Briscoe  to  continue  doing  bis  business, 
in  1914,  on  May  28th,  Mr.  Briscoe  came  up 
tuere  to  pay  some  interest  on  his  notes,  and 
be  said,  'John,  I  hate  to  take  this  from  you, 
but  I  have  to  live,  but  if  you  will  just  con- 
tinue to  pay  interest  as  long  as  I  Uve,  wliy  at 
my  death  the  notes  will  be  canceled,  yon  will 
owe  me  nothing,'  and  Mr.  Briscoe  said,  'Ail 
right,  I  will  do  tbe  work  for  yoa.'  Which  he 
did,  as  long  as  he  lived." 

"As  to  whether  he  said  anything  in  that 
conversation  about  Mr.  (Briscoe)  continuing 
to  attend  to  his  business  as  long  as  he  lived, 
he  did;  Mr.  Bright  said,  'If  yon  will  continue 
to  attend  to  my  business,  as  you  have  done, 
as  long  as  I  live,  at  my  death  you  will  owe 
me  notliing  and  the  notes  will  be  canceled  at 
my  death,'  and  Mr.  Briscoe  said,  'All  right, 
Mr.  Bright,  I  will  do  the  work  for  yon  as  I 
have  done.' 

"Mr.  Bright  told^me  before  he  died  that  if  he 
never  lived  to  make  a  wiU,  be  wanted  me  to 
testify  after  his  death  that  Mr.  Briscoe  would 
not  owe  him  anything,  that  tbe  notes  would 
all  he  canceled  and  Mr.  Briscoe  would  not  owe 
him  anything. 

"Mr.  Bright  did  not  say  anything  about  who 
would  testify  to  establish  my  claim;  he  didn't 
tell  me  who  would  do  that. 

"As  to  what  Mr.  Bright's  exact  words  were 
on  that  occasion  to  Mr.  Briscoe,  I  don't  re- 
member. Mr.  Briscoe  came  to  pay  tbe  interest 
on  his  notes,  and  he  said,  'John,  I  hate  to  take 
this  from  you,  but  I  have  to  live,  but  if  yon 
will  continue  to  do  my  work  for  me,  as  yoa 
have  done,  as  long  as  I  Uve,  at  my  death  tbe 
notes  will  l>e  canceled  and  yon  owe  me  noth- 
ing,' and  Mr.  Briscoe  said,  'AH  right,  I  will,' 
Mr.  Briscoe  said,  'All  right,  Mr.  Bright,  I  wiU 
do  the  work  for  you,  attend  to  your  business 
for  you,  as  I  have  done,  as  long  as  you  live.' 
Mr.  Bright  said.  The  notes  will  be  canceled 
and  yoa  will  owe  me  nothing  at  my  death.*  I 
am  sure  that  he  said  that  he  would  caned 
those  notes." 

The  following  la  fromi  the  testimony  of 
Mr.  Kay: 

"As  to  having  a  conversation  myself  with 
Mr.  Bright  with  reference  to  an  understanding 
between  Mr.  Bright  and  Mr.  Briscoe,  I  did. 
Mr.  Briscoe  had  been  up  there,  I  think  it  was 
in  May,  1914;  I  don't  know  what  day  of  the 
month  it  was.  He  had  been  up  there  to. pay 
some  interest  on  some  notes,  and  Mr.  Bright  had 
a  conversation  with  Mr.  Briscoe  in  the  presence 
of  my  wife,  and  that  evening,  that  night  after 
supper,  we  were  out  on  the  front  porcn,  sitting 
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out  there,  and  h«  went  over  the  matter.  He 
told  me  what  he  had  told  Mr.  Briscoe.  He 
said  that  he  wanted  Mr.  Briscoe  to  continae 
attendiof  to  hia  buaineaa,  and  be  wanted  liim 
to  pay  interest  on  those  notes  as  long  as  he 
liyed  and  that  at  bia  death  the  notes  would  be 
canceled.  These  were  notes  that  were  due  by 
Mr.  John  T.  Briscoe  to  Mr.  J.  M.  Bright  This 
conversation  occurred  at  Mr.  Bright's  houe 
after  supper,  out  on  the  front  porch." 

Mrs.  Newcomb  testlfled: 

"As  to  when  I  saw  Mr.  Briscoe  pay  Mr. 
Bright  some  interest  on  some  notes,  that  was 
in  December,  before  Mr.  Bright  died,  which 
was  In  March. 

"As  to  what  cooTersation  took  olace  between 
them  at  that  time,  when  he  took  the  money, 
Mr.  Bright  said,  'I  hate  to  take  it,  but  I  have 
to  live.'  That  is  what  he  said.  He  told  me 
that  he  hated  to  take  the  money  from  John, 
as  he  always  called  him,  but,  of  course,  he 
had  to  live.  He  said  John  was  a  good  fellow, 
and  I  don't  know  what  all  he  didn't  say,  like 
that;  he  went  on  praising  him  like  that,  how 
he  had  helped  him." 

Snyder  teatlfled: 

-I  knew  Mr.  J.  M.  Bright  during  his  lifeHme. 
I  lUao  know  Mr.  John  T.  Briscoe.  Mr.  Bright 
died  in  March,  1016.  I  was  liring  there  at  the 
time  of  his  death. 

"As  to  whether  I  ever  visited  Mr.  Bright  at 
his  home  before  hia  death,  I  went  there  in 
1914,  and  brought  him  some  plums.  When  I 
went  there  he  said,  'Get  down  and  come  here, 
I  want  to  talk  to  you.'  Then  I  stopped  and 
talked  a  while  and  said,  "Mr.  Bright,'  I  said, 
'Ton  are  getting  old  to  attend  to  yonr  bnsi- 
ness.'  'Well,'  he  said,  'I  have  turned  it  over 
to  John  T.  Briscoe,  turned  it  over  to  him.  He 
win  attend  to  my  business  as  long  as  I  live 
here.  I  made  a  contract  with  him.'  That  Is 
so.  Mr.  Bright  said,  'I  will  pay  him  well  for 
it  after  my  death.'  That  is  what  he  said. 
That  was  the  first  of  June,  1914." 

Strond  testified  to  a  conversation  with  de- 
ceased In  which  the  latter  said : 

"  'John  don't  owe  me  nothing  on  the  lots,' 
and  he  said,  'When  I  go  down  to  my  grave, 
John  Briscoe's  debts  go  down  in  the  grave  with 
me;  bat  be  won't  owe  me  nothing  when  I  am 
dead.'" 

[1,  Z]  We  do  not  think  the  evidenoe  of  the 
contract  proved  was  materially  variant 
from  that  alleged.  The  only  respect  In 
which  'a  variance  is  daimed  which  in  our 
opinion  deserves  mention  is  that  with  ref- 
erence to  the  character  of  services  which 
constituted  the  consideration  for  the  promise 
to  cancel  plaintiff's  notes.  Those  services 
as  alleged  were  "legal  services  theretofore 
and  thereafter  to  be  rendered,"  whereas,  the 
language  of  deceased  testified  to  was,  "if 
you  will  continue  to  do  my  work  for  me,  as 
you  have  done,  as  long  as  I  live,"  and,  "If 
you  will  continue  to  attend  to  my  business, 
as  you  have  done."  The  Court  of  Olvll  Ap» 
peals,  in  sustaining  the  contention  that  tbero 


was  a  fatal  variance  between  (lie  allegations 
and  proof,  say : 

"The  only  attention  given  by  Mr.  Briscoe  to 
Mr.  Bright's  business,  shown  by  the  record,  is 
that  disclosed  by  the  general  statement  that 
Mr.  Briscoe  stepped  into  the  shoes  of  Ifo. 
Bright,  from  which  it  may  be  inferred  that 
Mr.  Briscoe  managed  the  estate  generally,  and 
inddentally  borrowed  money  and  bonght  land 
from  Mr.  Bright  for  which  he  executed  promis- 
sory notes." 

Aeceptlns  tbls  general  statement  as  sub- 
stantially correct,  still  the  record  does  not 
necessarily  present  a  ease  of  variance.  De- 
ceased's property  consisted  largely,  if  not 
entirely,  in  lands,  In  the  handling  of  whldi 
the  services  of  an  attorney  were  essentlaL 
Whether  all  the  services  performed  by  plain- 
tiff fell  strictly  within  the  designation  of 
legal  services,  we  think  is  not  materiaL  Mo 
assignment  of  error  was  made  predicated 
upon  objection  to  this  teatLmmiy  upon  the 
ground  of  variance.  The  contract  being  ver- 
bal, it  was.  not  essential  that  It  be  proved  In 
the  exact  language  alleged^  It  was  only 
necessary  to  allege  a  valid  contract  suffi- 
ciently clear  in  Its  terms  to  enable  the  court 
to  determine  what  those  terms  were,  and 
that  the  contract  proved  be  of  like  clearness. 
In  other  words,  eliminating  every  allegation 
not  substantially  supported  by  evidence  and 
eliminating  all  proof  not  fairly  alleged,  if 
there  be  left  sufficient  evidence  of  a  con- 
tract which  meets  the  requirements  of  the 
law,  then  the  objection  of  variance  between 
the  allegations  and  the  proof,  arising,  as 
it  does,  upon  the  sufficiency  of  the  evidence 
to  support  the  Judgment,  should  be  overruled. 

[3-1]  The  sufficiency  of  proof  to  meet  the 
requirement  that  It  idiould  clearly  and  satis- 
factorily establish  a  contract  whidi  the 
courts  can  enforce  la  presented  here  only 
as  a  question  of  law.  Conceding  for  the 
purposes  of  this  case  that  the  contract  sought 
to  be  enforced  falls  within  the  rule  requir- 
ing that  its  terms  be  proved  clearly  and  sat- 
isfactorily and  treating  the  question  as  one 
of  law  only,  the  evidence  must  be  viewed 
most  strongly  in  supiiort  of  the  trial  court's 
Judgment.  The  fact  that  the  witnesses  who 
testified  may  not  have  been  disinterested, 
or  may  have  made  conflicting  statements, 
or  that  their  credibility  may.  have  been  at- 
tacked, are  matters  with  which  It  is  not  our 
province  to  deaL  As  we  understand  the 
rule  contended  for,  it  Is  not  violated  by  ob- 
jections to  the  evidence  of  titila  character. 
It  only  requires  that  the  terms  of  the  con- 
tract essential  to  recovery  be  supported  by 
evidence  sufficiently  dear  for  the  court  to 
determine  what  those  terms  were  without 
resorting  to  inference  or  conjecture.  In  this, 
as  in  every  other  class  of  cases  that  we  now 
recall,  the  credibility  of  the  wiboesees  and 
the  weight  to  be  given  to  their  testimony 
are  questions  aoldy  within  the  province  of 
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the  jury,  cmbject,  however,  to  be  revised  by 
the  trial  Judge  and  the  Court  of  Oivll  Ap- 
peals. The  latter  court  might  have  reviewed 
the  facts,  set  aside  the  verdict  of  the  jury, 
and  remanded  the  cause  icx  further  trial; 
but  that  court  has  not  "sought  to  ezerdse 
its  province  in  determining  the  facts  and  or- 
dering the  case  remanded  for  another  trial 
because  of  its  difference  with  the  jury  on  the 
facts,"  but  has  rendered  judgment  for  de- 
f^dant.  Its  ruling  is  therefore  one  purely 
upon  a  question  of  law — ^whether  there  be 
any  evidence  under  the  quantum  of  proof 
required  which  will  support  the  Jury's  find- 
ing. Tweed  v.  Telegraph  Co.,  107  Tex.  265, 
166  S.  W.  696,  177  8.  W.  957. 

[7]  We  think  the  testimony  of  Mrs.  Bay 
concerning  the  conversations  which  took 
place  in  her  hearing  between  plaintiff  and 
deceased  was  sufficiently  clear  and  certain 
to  meet  the  requirements  of  the  rule  invok- 
ed. She  was  not  disqualified  by  law  from 
testifying,  and  whatever  doubt  might  be  cast 
upon  her  testimony  addressed  Itself  to  the 
Jury  as  affecting  her  credibility.  The  other 
witnesses  whose  testimony  has  been  quoted 
were  corroborative  of  Mrs.  Ray,  and  the  ju- 
ry may  have  regarded  the  surrounding  dr- 
cumstances  as  affording  further  corrobora- 
tion. The  issue  submitted  to  the  jury,  and 
answered  by  them  in  the  affirmative,  was: 

"Did  J.  M.  Bright,  deceased,  on  May  28,  1M4, 
in  consideration  of  legal  services  rendered  to 
said  Bright  prior  to  said  time  and  in  considera- 
tion of  such  services  to  be  rendered  to  said 
Bright  down  to  the  time  of  his  death  by  plain- 
tiff, Jno.  T.  Briscoe,  enter  into  and  make  an 
orid  agreement  with  the  said  John  T.  Briscoe 
wherein  the  said  Bright  agreed  that  he  would 
pay  the  said  Briscoe  for  such  legal  services 
by  canceling  all  notes  and  indebtedness  owing 
by  the  said  Briscoe  to  the  said  Bright  at  the 
time  of  his,  the  said  Brighf  s  decease?" 

Our  conclusion  is  that  there  was  sufficient 
evidence  under  the  rule  contended  for  to 
support  the  finding  embodied  in  that  Issue. 

[»]  With  regard  to  the  finding  of  the  Court 
of  Civil  Appeals  to  the  effect  that  the  con- 
tract was  procured  by  undue  influence  and 
was  therefore  nudum  pactum,  we  think  it 
only  tnecessary  to  state  that  this  issue  was 
not  submitted  to  the  jury  and  no  request  for 
its  submissicm  was  made.  While  it  is  true 
that  plaintiff  occupied  toward  deceased  the 
relation  of  attorney,  and  this  fact  might  re- 
quire that  the  transaction  be  examined  with 
more  than  ordinary  scrutiny,  nevertheless, 
the  evidence  does  not  presoit  a  case  in  which 
It  could  be  held  as  a  matter  of  law  that  the 
contract  was  unfair,  that  the  deceased  was 
overreached,  or  that  undue  Influence  or  pres- 
sure was  brought  to  bear  upon  him.  So  far 
as  the  record  shows,  deceased  was  in  full 
possession  of  all  his  faculties  and  was  en- 
tirely competent  to  make  the  contract.    The 


evidence  will  support  a  finding  that  he  v(d- 
untarlly  made  the  contract  without  the  ex- 
ertion of  any  influence  or  persuasion.  la 
fact,  the  evidence  supports  the  Inference 
that  the  deceased  was  anxious  to  make  the 
contract  In  order  that  he  might  have  the 
full  benefit  of  the  Interest  and  income  fr<»n 
his  property  during  his  life  and  not  be  re- 
quired to  pay  his  obligation  to  tJie  plaintiff 
until  his  death. 

W^  conclude  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed 
and  that  of  the  district  court  affirmed. 

PHIIiLIPS,  C,  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Oburt. 


AMERICAN  EXPRESS  CO.  at  at.  V.  CHAND- 
LER.    (No.  243-3436.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  15,  1921.) 

1.  Master  and  servaiit  «=>30l( I)— Railroad 
and  express  compaay  liable  for  aegllgeace  ef 
Joint  employee. 

Where  an  express  messenger  handled  bag- 
gage as  well  as  express  matter,  and  was  paid 
by  the  express  company,  which,  however, 
charged  part  of  his  remuneration  against  the 
railroad  company,  and  would  have  discharged 
him  at  that  company's  reqaest,  both  the  ex- 
press company  and  the  -railroad  company  are 
liable  to  an  employee  of  the  railroad  company 
for  injury  caused  by  the  negligence  of  the 
messenger  in  throwing  a  trunk  out  of  a  car, 
regardless  of  whether  it  was  baggage  or  ex- 
press. 

2.  Master  and  servaat  <ts930 1(1)— Railroad  not 
llaMe  for  Msllgenoe  of  express  company'* 
sole  employee  assisting  Joint  employee. 

Where  express  messengers  who  were  in 
fact  joint  employees  of  the  express  company 
and  the  railroad  company  were  assisted  by  a 
sole  employee  of  the  express  company  at  a 
time  when  a  trunk  was  thrown  out  of  a  car 
and  injured  an  employee  of  the  railroad  com- 
pany, an  instrnction  allowing  recovery  against 
the  railroad  company  though  the  trunk  was 
thrown  by  the  assistant,  who  was  solely  an 
employee  of  the  express  company,  was  im- 
proper. 

3.  Trial  «=»29(2)— Statement  by  court  that 
he  saw  no  benefit  In  so  much  medical  testi- 
mony improper  as  comment  on  evidence. 

In  a  personal  injury  action,  a  statement 
by  the  court  that  he  saw  no  benefit  in  so  much 
medical  testimony  offered  by  defendant  held 
incompetent,  as  a  comment  on  the  evidence, 
fai  violation  of  Rev.  St  art  1971. 

4.  Appeal  and  error  <t=s>!046(5)— Comment  by 
Judge  on  welglit  of  evidence  held  prejudicial. 

In  a  personal  injury  action,  where  a  med- 
ical witness  testified  to  facts  directly  contra- 
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dlctoty  of  plaintilTB  caae,  a  remark  tqr  tb« 
trial  Judge  that  he  did  not  think  ao  mach 
medical  teatimony  was  beneficial,  coupled  with 
the  further  remark  when  defendant  took  bill 
of  exceptions  to  call  another  doctor,  and  that 
he  would  give  a  second  bill  of  exceptions,  was 
prejudicial  error,  the  remarks  being  a  comment 
on  the  weight  of  the  evidence,  in  violation  of 
Rev.  Laws,  art  1971  (Const  art.  1,  |  16),  not- 
withstanding in  the  charge  the  trial  court  ad- 
mitted his  error  and  withdrew  the  statement, 
for  such  remarks  may  well  have  inflaenced 
the  jury. 

Error  to  Conrt  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  Emmett  L.  Cbandler  against  the 

American  ExQress  Company  and  another. 
On  appeal  by  defendants,  a  judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  (216  S.  W.  364),  and  defendants 
bring  error.  Judgments  of  Court  of  Civil 
Appeals  and  of  district  court  reversed,  and 
cause  remanded. 

Smith,  Robertson  &  Robertson  and  Obas. 
C.  Huff,  all  of  Dallas,  and  Dlnsmore,  Mo- 
Mahon  &  Dlnsmore,  of  Greenville,  for  plains 
tiffs  in  error. 

B.  Q.  Evans,  of  Greenville,  and  W.  A. 
Shields,  of  Eastland,  for  defendant  in  error. 

SPENCER,  X  Defendant  In  error,  Em- 
mett Cbandler,  Instituted  this  suit  and  re- 
covered a  Joint  and  several  Judgment  against 
plaintiffs  in  error,  the  American  Express 
Company  and  the  Missouri,  Kansas  &  Texas 
Railway  Company,  of  Texas,  in  the  sum  of 
$16,000,  for  personal  injuries  alleged  to  have 
been  sustained  by  him.  Upon  Appeal,  the 
Court  of  Civil  Appeals  affirmed  the  judg- 
ment   215  S.  W.  364. 

nie  facts  briefly  are  that  Chandler  was 
employed  as  telegraph  operator  for  the  rail- 
way company  at  Wlnsboro.  His  duties  also 
required  him  to 'assist  in  handling  the  bag- 
gage received  and  forwarded.  His  version 
of  how  the  alleged  injuries  occurred  is  that. 
In  returning  from  the  east  door  of  combina- 
tion baggage  and  express  car,  where  it  was 
his  duty  to  deliver  a  pouch  of  mall,  while 
passing  the  west  door  of  the  car  a  heavy 
trunk  was  thrown  from  the  door,  causing  the 
injuries.  At  the  east  door  baggage  was 
loaded  and  unloaded,  while  express  was 
handled  from  the  west  door.  It  was  no  part 
of  his  duties  to  assist  with  the  express.  It 
does  not  appear  whether  the  trunk,  which 
defendant  In  error  testifled  strucb  htm,  was 
express  or  baggage.  The  railway  company 
contends  that  if  it  was  express  matter  It  is 
not  liable,  while  the  express  company,  in- 
sists that  it  is  not  liable  If  the  trunk  was 
baggage. 

[1]  Upon  the  issue  of  joint  liability,  the 
uncontroverted  evidence  Is  that  in  May,  1915, 
the  month  in  which  the  Injury  is  alleged  to 
have  occurred,  there  was  one  man  in  charge 
of  the  iMggage  and  express  on  the  train,  des- 


•  ignated  as  a  Joint  Itaggageman  and  expreas 

,  messenger,  who  performed  duties  for  both 
companies.    The  express  company  paid  hla 

I  salary,  and  billed  upon  the  railway  company 

i  for  60  per  cent;  of  it  The  express  company 
employed  him,  and  had  the  power  to  dis- 
charge him.  The  express  company  wonld 
also  have  discharged  him  upon  the  request 
of  the  railway  company. 

Under  these  circumstances,  if  the  Joint 
employee  negligently  threw  the  trunk  which 
it  is  alleged  injured  defendant  in  error,  it 
is  our  opinion  tliat  both  the  express  and  the 
railway  company  are  jointly  and  severally 

'  liable  for  the  injury,  regardless  of  whether 
the  trunk  was  baggage  or  express.    Moore 

I  v.  Sou.  Ry.  Co.,  166  N.  O.  439,  81  S.  E.  603. 

,  61  L.  a  A.  (N.  S.)  866w 

[2]  Ben  Harper  and  Joe  D.  Adams  were 
joint  employees  of  plaintiffs  in  error.  There 
is  evidence  in  the  record  to  the  effect  that 
Roy  Thompson,  an  employee  of  the  express 
company,  was  In  the  car  on  the  occasion 
when  it  is  claimed  the  trunk  was  thrown 
therefrom,  assisting  the  Joint  employee  with 
the  loading  and  unloading  of  the  express. 
The  court  diarged  the  Jury  as  follows: 

"If  you  believe  from  the  evidence  that,  on 
or  about  the  time  and  at  the  place  alleged  in 
plaintiff's  petition,  while  in  the  performance 
of  bis  duties,  plaintiff,  Emmett  L.  Chandler, 
was  passing  a  baggage  or  express  truck  of 
defendant,  lined  up  by  the  side  of  a  baggage 
and  express  car  of  the  defendants,  and  that 
at  the  time  plaintiff  was  passing  said  track 
Ben  Harper,  Joe  D.  Adams,  or  his  assistant, 
the  Joint  agent  or  agents  of  the  defendants, 
were  attempting  to  unload  a  trunk  from  niA 
car;  and  if  you  believe  that  the  said  agent  or 
agents  unloading  said  trunk,  if  it  was  being 
unloaded,  knew  that  plaintiff  was  passing  said 
truck,  or  in  the  exercise  of  ordinary  care,  as  de- 
fined herein,  should  and  would  have  known  that 
plaintiff  or  some  other  person  was  likely  to  l>e 
so  passing  at  said  time;  and  if  you  believe  from 
the  evidence  that  at  said  time  the  said  joint 
agent  or  agents  of  defendants  negligently  and 
carelessly  and  without  warning  to  plaintiff 
so  threw  or  unloaded  said  trunk  from  said  car 
in  such  manner  that  it  was  caused  to  be  and 
was  propelled  onto  and  over  said  truck  and 
onto  and  against  plaintiff,  and  thereby  injuring 
plaintiff  in  any  or  all  the  ways  alleged  in  his 
petition;  and  U  yon  believe  in  so  unloading  said 
trunk,  if  it  was  so  unloaded,  the  agent  or  agents 
of  defendants  were  guilty  of  negligence  as  de- 
fined in  paragraph  1  hereof,  and  that  such  neg- 
Iii;ence,  if  any,  was  the  proximate  cause  of 
plaintiff's  injuries,  if  any,  then  you  will  find 
for  the  plaintiff,  unless  you  should  find  for  de- 
fendants under  subsequent  paragraphs  of  this 
charge." 

The  court  erred  in  authorizing  a  recovery 
against  the  railway  company  Ita  the  event  the 
jury  found  the  trunk  was  thrown  by  an  as- 
sistant of  Harper  or  Adams.  Thompson  was 
the  only  person  mentioned  in  the  record  as 
being  an  assistant,  and  the  uncontroverted 
evidence  Is  that  he  was  an  employee  of  the 
express  company  solely,  and  in  no  sense  aa 
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employee  of  the  railway  company.  If,  there- 
fore, the  jury  should  find  that  Thompson, 
acting  alone,  negligently  threw  the  tronk 
that  caused  the  alleged  Injury,  the  express 
company,  and  not  the  railway  comi>any, 
would  be  responsible  therefor. 

[S,  4]  Plaintiffs  in  error  assign  error  to 
certain  remarks  of  the  trial  court  made  in 
the  presence  of  the  Jury  during  tne  progress 
of  the  trial.  The  evidence  of  defendant  In 
error  tended  to  show  that  his  injuries  con< 
slsted  in  part  of  an  impacted  fracture  of  the 
socket  of  the  hip  bone.  Plaintiffs  In  error 
introduced  t>r.  McBride  as  a  witness,  who 
testified  in  effect  that  such  Impacted  frao> 
ture  could  not  have  resulted  In  the  manner 
which  defendant  in  error  testified  that  bis 
Injuries  were  received.  In  other  Important 
particulars,  be  contradicted  the  testimony  of 
the  defendant  In  error.  While  upon  the 
stand  giving  this  testimony,  be  received  an 
emergency  call  to  attend  a  patient.  Defend- 
ant  In  error's  counsel  stated  to  the  conrt  that 
they  would  waive  cross-examination  of  the 
witness,  but  plaintiffs  in  error  desired  to 
continue  their  examination,  stating  that  it 
would  take  much  longer  than  five  minutes 
to  complete  the  examination.  Following  this 
remark  by  plaintiffs  In  error's  counsel,  the 
following  remarks  were  made: 

The  Court:  "They  seem  to  be  bent  on  using 
you.  Doctor,  and  keeping  you  as  long  as  they 
can.    I  will  excuse  you." 

To  which  counsel  for  defendants  replied: 
"I  think  the  court  Is  a  Uttle  unkind  to  state 
we  are  bent  on  keeping  him.  I  don't  think 
that  is  correct." 

To  wUdi  the  conrt  reidied:  "In  using  so 
much  time  on  these  doctors  I  get  tired  of  it; 
I  don't  know  how  you  are;  I  don't  think  it  is 
beneficial  to  have  so'much  medical  testimony." 

To  which  counsel  for  defendants  took  a  bill 
of  exception,  stating:  "We  except  to  the  re- 
marks of  the  court." 

To  which  the  conrt  replied:  "I  will  give  you 
two  «f  them;  call  another  doctor,  and  let's 
have  another  one." 

"At  the  close  of  the  testimony  of  Dr.  E.  F. 
Wright,  who  followed  next  after  Dr.  A.  D. 
McBride,  the  court  made  the  following  re- 
marks: "Before  we  go  I  want  to  make  this 
statement  to  the  Jury:  Upon  second  tbongbt 
I  conclude  that  I  was  in  error  about  making 
a  remark  about  the  continuation  of  the  testi- 
mony of  Dr.  McBride  or  any  other  of  the  doc- 
tors in  a  case  of  this  kind;  where  the  issue 
or  question  is  a  matter  of  injury,  the  parties 
have  a  right  to  introduce  such  doctors  as  they 
may  desire,  especially  in  a  case  like  this,  where 
there  are  a  good  many  phases  of  the  question. 
I  don't  desire  any  time  to  make  an  expression 
that  would  have  any  bearing  one  way  or  the 
other  npon  the  facts  of  the  case;  therefore,  I 
malte  tiiat  statement,  because  I  recognize  this 
is  a  case  where  testimony  of  that  character  is 
perfectly  admissible.'" 

That  it  was  error  for  the  court  to  make 
the  comment  that  it  did  cannot  be  question- 
ed. The  trial  court  recognized  that  an  error 
had  been  made,  aad  undertook  to  correct  it. 


The  (mly  question  presented  therefore,  is. 
Was  the  error  cured  by  the  instruction 
glveat 

In  Jury  trials,  our  statute  prohibits  the 
trial  Judge  from  charging  or  commenting  up- 
on the  weight  of  evidence.  Article  1971. 
The  right  of  trial  by  Jury  is  a  fundamental 
one  guaranteed  by  the  Bill  of  Rights.  Const, 
art  1,  i  16.  It  was  to  protect  this  right  that 
the  statute  was  designed  and  enacted.  The 
original  statute,  prohibiting  comment  by  the 
trial  court  upon  the  weight  of  the  evidence, 
was  enacted  by  the  first  Legislature  assem- 
bled under  the  first  Constitution  pf  Texas. 
Acts  May  13,  1846,  p.  390,  i  99.  It  was  not 
passed  to  strengthen  the  fundamental  law, 
because  It  needed  no  added  strength,  but  it 
was  «iacted  in  pursuance  of  and  as  an  ad- 
monition to  heed  that  law.  A  failure  to 
obey  the  statute  violates  the  Constitution. 
Not  every  comment  by  the  conrt  upon  the 
weight  of  the  evidence  is  reversible  errw. 
If  the  comment  is  upon  the  weight  of  evi- 
dence concerning  a  material  Issue,  and  is 
such  as  will  probably  Influence  the  Jury  in 
its  decision,  such  comment  will  operate  to 
reverse  the  Judgment 

The  testimony  of  Dr.  McBride  struck  at 
the  very  vitals  of  defendants  in  error's  case. 
From  the  remarks  of  the  court  to  the  effect 
that  be  did  not  think  iso  much  medical  tes- 
timony .was  beneficial,  the  Jury  may  have 
concluded  that  the  trial  court  excused  the 
witness  because  the  testimony  was  not  bene- 
ficial. This  may  have  impressed  the  Jury 
that  the  trial  court  thought  the  teetimony 
worthless.  The  conrt  aggravated  the  error, 
when  counsel  excepted  to  the  remarks,  by 
stating  that  he  would  give  them  two  bills 
of  exceptions — to  call  another  witness  and 
get  another  bllL  This  last  remark  is  sus- 
ceptible of  the  construction,  and  may  have 
conveyed  to  the  minds  of  the  Jury,  that  the 
court  did  not  think  the  testimony  beneficial, 
and  that  he  would  give  defendant  In  error  a 
bill  of  exceptions  iQstead  of  the  testimony. 

In  view  of  what  was  said,  it  is  impossible 
to  determine  the  full  extent  of  the  prejudi- 
cial effect  the  comment  may  have  had  upon 
the  minds  of  the  Jury,  and  we  do  not  think 
that  the  error  was  cured  by  the  court's  sub* 
sequent  comment  that  he  did  not  want  to  in- 
fiHence  the  Jury  in  the  premises.  It  is  true 
the  conrt  informed  the  Jury  that  the  testi- 
mony was  perfectly  admissible,  but  this  did 
not  suffice  to  cure  the  error.  He  had  stated 
that  he  did  not  think  so  nnich  medical  testi- 
mony was  beneficial.  The  testimony  conld 
have  been  admissible,  and  yet  not  benefldaL 
The  gravamen  of  the  error  was  in  saying  In 
the  Jury's  presence  that  tbe  testimony  was 
not  beneficial. 

To  determine  whether  the  error  has  been 
cured  by  instructions  withdrawing  the  com- 
ment is  always  one  of  serious  Import,  and  is 
made  to  depend  upon  the  facts  in  each  par- 
ticular case.    It  a  conrt  may  comment. uxmw 
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the  weight  of  the  evidence  and  thereafter 

withdraw  such  comment,  the  very  imrpose 
of  the  law  may  be  clrcnmTented,  and  the 
statute  and  Constitution  rendered  of  no  force 
and  effect;  and  unless  It  can  be  said  that 
In  all  probability  the  error  was  primarily 
harmless,  or  rendered  so  by  the  withdrawal 
of  the  comment,  a  reversal  of  the  Judgment 
■will  follow. 

Defendant  In  error  cites  Sabine  &  B.  T. 
Ry.  Co.  V.  Brousard.  75  Tex.  597,  12  S.  W. 
1126,  as  sustaining  their  position  that  the  re- 
marks of  the  court  was  harmless  error.  The 
court  In  that  case  concluded  that  the  remarks 
of  the  court  were  harmless  when  considered 
In  connection  with  the  evidence  upon  which 
the  court  commented.  We  cannot,  In  view 
of  the  evidence  In  the  case  at  bar,  reach  the 
conclusion  that  the  error  was  harmless. 

We  recommend,  therefore,  that  the  judg- 
ments of  the  Courts  of  Civil  Appeals  and  of 
the  district  court  be  reversed,  and  the  cause 
remanded  for  a  new  trlaL 

PHTIiLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  vtIII  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Comralsston 
of  Appeals  on  the  questions  discussed  in  Its 
opinion. 


PRAIRIE  OIL  &  GAS  CO.  et  ■!.  V.  STATE. 
(No.  237-3424.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Tune  IB,  1021.) 

I.  •Iddgment ,-  «=»703— Jadgmont  In  suHs 
against  persons  lloensed  by  the  state  to  ex- 
plore for  oil  not  binding  against  the  state. 
Where  the  state  was  not  a  party  to  actions 
against  those  to  wboni  it  was  given  permits  un- 
der Acts  Reg.  Sess.  36th  Iieg.  (1917)  c.  83 
(Vernon's  Ann.  CXv.  St.  Supp.  1918,  arU. 
69(Mt-5904w),  to  explore  for  oil  on  lands  claim- 
ed to  belong  to  ttie  state.  Judgments  rendered 
is  suits  against  such  licensees  will  not,  under 
Rev.  St.  art.  6432,  be  binding  against  the  state; 
hence  a  suit  by  the  state  to  enjoin  defendants, 
who  had  sued  the  licensees  from  drilling  on 
the  land  involved,  will  not  be  ffismissed  on 
the  tlieory  that  the  state  was  bound  by  the 
Judgment  in  previons  snit. 

2.  Mines  and  minerals  «=>48— Oil  Is  not  sub- 
Jeot  of  property  sxoopt  while  In  aotnal  oo- 
oupanoy. 

Petroleum  oil,  Mke  water,  is  not  snbjeet  of 
property  except  while  in  actnal  occupancy, 
and  a  grant  of  either  water  or  oil  is  not  a  grant 
of  the  soil,  or  of  anything  for  which  ejectment 
will  Ue. 

3.  Mines  and  minerals  «»S2— Landowner  will 
not  bo  enjoined  from  drilling  on  his  own 
property 'on  the  theory  that  It  would  draw 
oil  from  adjacent  lands. 

Where  defendant,  who  asserted  lights  in 
on  lands  claimed  by  the  state,  secnred  a  tem- 


porary injunction  restraining  licensees  from 
proceeding  with  operation,  the  state  is  not  en- 
titled to  a  temporary  injunction  restraining 
defendant  from  drilling  wells  on  the  lines  be- 
tween its  own  lands  and  those  in  controversy 
on  the  theory  such  wells  would  drain  oil  from 
under  the  lands  in  controversy,  but  the  state 
should  seek  relief  from  the  court's  granting 
the  first  injunction,  for,  while  oil  belongs  to 
the  owner  of  the  lands,  and  is  part  thereof, 
yet,  when  it  escapes  and  comes  into  the  con- 
trol of  another,  the  title  of  the  first  person  is 
gone. 

Brror  to  Court  of  OItU  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  the  State  of  Texas  against  the 
Prnirle  Oil  &  Gas  Company  and  others.  An 
order  granting  temporary  injunction  was 
modifled  and  affirmed  by  the  Court  of  Civil 
Appeals  (214  S.  W.  363),  and  defendants 
bring  error.    Modifled. 

W.  J.  Oxford,  of  Fort  Worth,  Chandler  & 
Panneil,  of  StephenviUe,  Vinson,  Elltins  & 
Wood,  of  Houston,  and  Brooks,  Bait  ft  Wood- 
ward, of  Austin,  for  appellants. 

C.  M.  Cureton,  Atty.  Gen.,  and  W.  J.  Town- 
send,  W.  A.  Keeling,  and  W.  F.  Schenck, 
Asst  Attys.  Gen.,  for  the  State. 

KITTRBLL,  3.  The  facts  out  of  which  the 
litigation  in  this  case  arose  are,  so  far  as  It 
is  necessary  to  set  them  forth,  as  follows : 

1.  The  state  issued  a  permit  to  one  Hodges 
and  another  permit  to  one  Collett  to  explore 
for  oil  and  gas  on  certain  small  areas  of 
land  within  carefully  defined  boundaries,  fn 
Eastland  county,  which  land  the  state 
claimed  to  be  parts  of  the  vacant  and  unap- 
propriated public  domain.  The  permits  were 
issued  pursuant  to  the  provisions  of  chapter 
83  of  the  Acts  of  the  Regular  Session  of  the 
Thirty-Fifth  Legislature  (Vernon's  Ann.  OlT. 
St  Supp.  1018.  arts.  5904-5904w). 

2.  The  permittees  went  on  the  land,  and 
Collett  or  his  assignee,  the  Gulf  Production 
Company,  developed  oil,  and  Hodges  or  his 
assignees  penetrated  nearly  to  the  oil  sands. 

S.  In  October,  1918,  plaintiffs  in  error  here 
filed  two  suits  in  the  district  court  of  East- 
land county  in  the  ordinary  form  of  trespass 
to  try  title,  one  of  which  was  against  Hodges 
and  his  assignees,  and  one  against  the  Gulf 
Production  Company,  assignee  of  Collett 

4.  In  the  first-named  case  an  injimctloii 
was  issued  restraining  the  defendants  from 
drilling  on  the  land  described  in  the  permit 
issued  to  Hodges,  and  the  defendants  in  that 
case  appealed  to  the  Court  of  Civil  Appeals 
at  El  Paso,  where  the  appeal  was  pending 
when  the  state  filed  its  action  in  the  instant 
case  in  the  district  conrt  of  Travis  county. 
An  injunction  was  refused  In  tlie  second 
case,  but  it  stands  for  trial  on  the  merits  in 
the  district  court  of  Eastland  county. 

5.  On  January  29,  1910,  the  state  of  Texas 
filed  in  the  district  court  of  Travis  county  its 
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action  against  the  plaintiffs  In  the  two  suits  In 
Eastland  county,  alleging  that  it  was  the 
owner  of  the  legal  and  equitable  title  to  the 
land  in  Eastland  county  on  which  it  had  is- 
sued the  permits  al)ove  referred  to,  and  on 
which  its  permittees  were  drilling  for  oil,  and 
set  up  the  filing  of  the  two  suits  against  its 
permittees  as  above  set  forth,  and  alleged 
that  Injunction  had  issued  against  one  of  Its 
permittees,  while  the  plaintiffs  in  the  JSast- 
land  county  suits  were  drilling  on  their  land 
adjoining  that  of  the  state,  and  that  unless 
restrained  they  would  draw  out  all  the  oil 
under  the  state's  land;  and  that  the  state 
was  not  a  party  to  the  suits  in  Eastland 
county,  and  had  not  given  her  consent  to  be 
sued  therein,  and  could  not  be  bound  by  any 
Judgment  rendered  In  these  suits;  but  that 
Its  title  was  clouded  thereby,  and  it  would  suf- 
fer Irreparable  Injury  If  the  defendants  were 
permitted  to  continue  drilling  for  oil  on  their 
own  land,  while  the  state's  permittees  were 
restrained  from  drilling  on  land  covered  by 
the  state's  permit 

6.  On  an  ex  parte  hearing,  and  without  no- 
tice to  defendants  in  the  instant  case,  the 
district  court  of  Travis  county  issued  its  In- 
junction restraining  defendants  (plaintiffs  In 
error  here)  both  from  drilling  on  their  own 
land  and  from  prosecuting  the  two  suits 
brought  by  them  in  Eastland  county. 

7.  The  Court  of  Civil  Appeals  for  the 
Third  Dlatrlct  held  the  state  was  not,  under 
the  terms  and  provisions  of  article  6432,  Re- 
Tised  Statutes,  a  party  to  the  suits  in  East- 
land county,  and  could  not  be  bound  by  any 
Judgment  rendered  therein,  and  reversed  the 
Judgment  of  the  district  court  In  so  far  as  It 
enjoined  the  prosecution  of  the  Eastland 
county  suits,  but  affirmed  the  Judgment  of 
that  court  In  so  far  as  it  enjoined  the  defend- 
ants (plaintiffs  in  error  here)  from  drilling  on 
their  own  land  adjoining  the  land  on  which 
the  state  had  iasned  permits  to  Hodges  and 
CoUett 

l%e  contention  of  appellants  in  tite  Court 
of  Civil  Appeals  plaintiffs  in  error  here) 
was  that  the  state  had  to  all  intents  and 
purposes  sold  the  land,  and  that  the  permits 
issued,  taken  In  connection  with  the  provi- 
sions of  article  6432,  had  the  effect  to  make 
the  state  a  party  to  the  Eastland  county 
anits,  and  that  it  would  be  concluded  by  any 
Judgment  >  rendered  therein  because  it  had 
by  the  terms  of  article  5432  authorized  suit 
against  it  in  Eastland  county;  hence  the 
suits  In  Eastland  county  and  the  suit  filed  in 
Travis  county  (out  of  whldi  this  appeal 
arose)  were  between  the  same  parties  with  ref- 
erence to  the  same  subject-matter,  and  seek- 
ing the  same  rtilef;  therefore  the  district 
court  of  Eastland  comity,  a  conrt  of  equal 
and  co-ordinate  oonstltutlcmal  Jurisdiction 
with  that  of  Travis  county,  having  first  ob- 
tained Jurisdiction,  had  the  right  to  bold  and 
cxttdse  the  same  wAtbont  interference  on  the 
231  S.W.-68 
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part  of  any  oth^r  court  of  the  same  Jnrisdic- 
tion. 

The  Conrt  of  Civil  Appeals  overruled  the 
above-summarized  contention,  and  held  that 
the  case  is  not  "within  the  purview"  of  ar- 
ticle 5432,  by  which  we  understand  is  meant 
that  the  state  is  not,  by  v^ue  of  that  article, 
a  party  to  the  suits  in  Eanland  county  to  the 
extent  that  it  will  be  bound  by  any  decree 
rendered  therein.  Article  5432,  or  at  least 
tfiat  part  of  the  same  which  was  construed 
by  the  Conrt  of  dvU  Appeals,  reads  as  fel- 
lows: 

"When  any  land,  lying  between  older  sur- 
reya,  is  held  by  the  Commissioner  of  the  Gen- 
eral Land  OfBce  to  be  unsurveyed  or  vacant 
land  appropriated  to  the  public  Bchool  fund 
by  the  Act  of  February  23,  1900.  and  is  sold 
as  such  under  the  provisions  of  this  chapter, 
and  thereafter  any  suit  arises  between  the 
owner  or  owners  of  such  older  surveys,  and 
the  pnrchaser  from  the  state  or  his  vendees, 
any  final  Jadgment  rendered  in  such  suit  shall 
be  deemed  and  held  conclusive  as  to  the  ex- 
istence or  nonexistence  of  such  vacancy:  pro- 
vided, if  In  any  suit  judgment  is  obtained 
through  collnsion  or  fraud  against  the  state, 
the  same  may  be  set  aside  and  vacated  at  the 
suit  of  the  state  any  time  within  five  years 
thereafter." 

In  order  that  the  concrete  question  pre- 
sented may  be  clearly  understood,  we  will  set 
forth  the  propositions  stated  by  plaintiffs  In 
their  application  for  the  writ: 

First  The  suits  in  the  district  court  of 
Eastland  county  and  the  suit  in  the  district 
court  of  Travis  county  are  In  reality  between 
the  same  parties,  with  reference  to  the  same 
matter,  and  seeking  the  same  relief. 

Second.  The  state  has  authorized  the  insti- 
tution against  it  of  the  suits  pending  in  the 
district  court  of  Eastland  coonty,  Tex. 

The  above  propositions  are  stated  under  its 
first  assignment  of  error.  The  following 
proposition  is  stated  under  the  third  and 
fourth  assignments  of  error. 

"The  conrt  erred  in  enjoining  the  appellants 
from  drilling  wells  on  their  own  land  along  the 
line  of  the  land  claimed  by  the  state  and  from 
taking  oil  from  the  wells  so  drilled  on  their  own 
land,  because  the  state  of  Texas  does  not  own 
the  oil  beneath  the  land  in  dispute,  even  if  it 
owns  said  land,  until  it  shall  have  reduced  such 
oil  to  possession,  and  the  appellants  have  a 
right  to  drill  upon  their  own  land  and  to  take 
from  the  well  so  drilled  oil  and  gas,  ev»> 
though  by  so  doing  they  draw  same  from  under 
the  land  claimed  and  owned  by  the  state." 

The  state,  defendant  In'  error,  states  the 
following  counter  proposition  to  all  the  above 
propositions  of  plaintiffs  in  error,  since,  as  it 
alleges,  all  of  Uiem  embrace  the  same  ques- 
tion of  law: 

"The  suits  described  pending  In  the  district 
court  of  Eastland  county  were  between  dif- 
ferent parties,  and  not  between  parties  to  this 
suit;  the  state  was  not  a  party  defendant  or 
plaintiff  in  the  snita  in  Eastland  oonnty,  and 
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the  district  cont<t  «f  BBStland  county  in  nei- 
ther of  said  cases  attempted  to,  nor  coald,  ob- 
tain jnrisdiction  of  the  state  of  Texas  withont 
consent  of  the  Legislature,  which  has  not  been 
granted;  that  the  subject-matter  of  the  suits 
in  Eastland  county  was  not,  and  could  not,  be 
the  state's  title  to  the  lands  described  in 
said  suits,  nor  thf  lands  described  in  this 
proceeding,  and  no  Judgment  or  decree  ren- 
dered in  either  of  said  suits  could  conclude  or 
be  binding  upon  the  state,  the  plalntiif  in  this 
action;  therefore  the  district  court  of  East- 
land county  never  acquired  jurisdiction  over 
the  subject-matter  of  this  action,  nor  over  the 
parties  to  this  suit,  and  the  district  court  of 
Travis  county  in  this  action  alone  has  jurisdic- 
tion of  the  parties  and  subject-matter  of  the 
suit,  and  alone  is  capable  of  rendering  a  de- 
cree binding  alike  on  all  parties  claiming  an 
interest  in  the  lands  in  controversy." 

It  Is  obvious  that  the  propositions  and 
counter  propositions  above  quoted  present 
clear-cut,  acute,  Interesting,  and  Important 
Questions.  We  will  address  ourselves  first  to 
the  first  and  second  propositions  of  plaintifFs 
In  error,  and  whether  these  proiwsitlons  are 
sound  depends  upon  the  construction  of  ar- 
ticle 5432,  Revised  Statutes. 

It  Is  evident  that  the  state  claims  that  the 
land  upon  which  It  had  Issued  permits  was 
vacant  and  unappropriated  public  domain, 
while  the  actions  brought  by  the  plaintlSs  In 
the  Eastland  county  suits  (plalntitrs  In  ei^ 
ror  here)  are  based  on  the  assertion  that  they 
own  the  land;   hence  It  Is  not  vacant. 

The  inevitable  conclusion  to  be  drawn  from 
such  a  state  of  facts  Is  that  a  question  of 
boundary  Is  involved,  and  that  it  is  sought 
to  determine  the  question  by  actions  of  tres- 
pass to  try  title;  Indeed,  the  state,  in  its  pe- 
tition in  the  Instant  case,  states  in  connec- 
tion with  its  allegations  as  to  the  land  on 
which  Hodges  was  issued  a  permit  that  "the 
real  and  fundamental  matter  in  controversy 
in  this  suit  is  the  title  of  this  plaintiff  to 
the  lands  herein  described,  and  the  lands 
embraced  in  this  petition";  and,  as  to  the 
land  on  which  a  permit  was  issued  to  Collett, 
it  alleges  "that  In  determining  the  Issues  in 
said  case  It  will  be  necessary  for  the  court  to 
determine  the  title  to  the  land  described  In 
said  petition." 

In  paragraph  IV  of  its  petition  the  state 
alleges  that  the  land — 

"is  chiefly  valuable  as  a  mineral  property, 
and  for  Uie  development  of  oil  and  gas,  and 
petroleum  oil  and  gas  is  being  produced  in 
large  quantities  in  the  immediate  vicinity  of 
said  lands." 

[1]  The  argument  of  plaintiffs  In  error  up- 
on the  construction  of  article  6432  Is  very 
ingenious  and  persuasive,  but  we  are  of  the 
opinion  that  the  Court  of.  Civil  Appeals  cor- 
rectly determined  the  qnestion.  It  Is  dear 
that  the  state  has  not  "sold"  the  land,  but 
has  only  granted  a  permit  to  certain  parties 
to  explore  It  for  oil  and  gas,  and,  If  certain 
results  be  obtained,  by  operation  of  the  stat- 


ute the  permit  will  eventuate  into  a  lease  of 
indefinite  duration,  yet  the  state  has  Issued 
no  patent  or  other  muniment  of  title  to  the 
fee  in  the  land. 

The  language  of  the  statute  is  "is  sold," 
not  "is  leased."  As  Chief  Justice  Key  very 
aptly  says: 

"The  statute  is,  by  its  own  terms,  limited  to 
judgments  rendered  in  suits  between  the  own- 
ers of  older  surveys  and  purohasen  [italics 
ours]  from  the  state." 

A  "lessee"  or  "i>ermlttee"  cannot  be  said  to 
be  in  legal  meaning  a  "purchaser." 

The  plaintiSs  in  the  actions  in  Eastland 
county  asserted  that  they  owned  title  to  land 
which  the  state  claimed  to  own,  and  the  title 
to  which  it  bad  in  nowise  parted  with.  In 
other  words,  it  had  not  "sold" ;  therefore  it 
was  not  a  party  to  these  actions,  because  its 
permittees  were  sued  for  land  as  to  which 
they  had  only  a  permissive  right  for  a  certain 
purpose.  The  recital  in  the  state's  petition 
that  the  land  is  "chiefly  valuable  for  the 
minerals  and  oil  and  gas"  conveys  the  impli- 
cation that  it  had  yet  other  value,  separate 
and  apart  froip  the  substance  under  the  sur- 
face, the  right  to  explore  for  which  it  had  for 
a  consideration  granted  to  Its  permittees. 
The  permit  with  the  accompanying  right  to 
lease  in  event  of  development  of  oil  or  gas 
conclusively  implies  that  it  retained  the  title 
to  the  land  Itself. 

[2]  The  language  of  Mr.  Gould  in  his  work 
on  Waters  (2d  Ed.)  |  291,  quoted  by  Justice 
White  in  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190,  20  Sup.  Ct  678,  44  L.  Ed.  729,  wUeh  case 
is  hereinafter  dted,  is  very  apposite  in  this 
connection: 

"Petroleum,  oB,  •  ♦  ♦  like  water,  •  •  • 
is  not  the  subject  of  property,  except  while  in 
actual  occupancy,  and  a  grant  of  either  water 
or  oil  is  not  a  grant  of  the  soil  or  of  anything 
for  which  ejectment  will  lie." 

The  state  is  not  In  a  legal  s^ise  a  party 
to  these  actions;  therefore,  cannot  be  bound 
by  any  judgment  entered  therein;  therefore 
had  the  right  to  assert  its  title  in  another  ac- 
tion, as  the  suits  in  Eastland  county  and  the 
instant  case  are  not  between  the  same  par- 
ties, and  we  know  of  no  law  requiring  the 
state  to  intervene  In  any  action  in  which  the 
right  of  its  permittees  or  lessees  are  involved. 
Though  it  might  have  elected  to  Intervene,  it 
could  not  be  made  a  party  without  its  own 
consent. 

[3]  We  come  next  to  consideration  of  the 
proposition  of  plalntUFs  in  error  stated  under 
their  third  and  four  assignments,  to  the  effect 
that  the  district  court  erred  in  enjohiing 
plaintiffs  in  the  suits  in  Eastland  county  (de- 
fendants in  the  court  below  In  this  action) 
in  drilling  for  oil  on  their  own  land,  and  that 
tlte  Court  of  Civil  Appeals  erred  in  affirm- 
ing such  judgment  The  question  has  never 
been  directly  before  a  Texas  appellate  court 
so  far  aa  our  eramlnatton  of  authorities  has 
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rcTealed,  except  In  the  case  of  Hermann  v. 
Thomas  (dv.  App.)  14S  8.  W.  196.  It  was 
held  In  that  case-  that  Hermann  could  not  be 
prevented  from  drilling  for  oil  on  his  own 
land  lying  south  of  and  adjoining  land  to 
which  both  he  and  Thomas  claimed  title. 
That,  if  the  result  of  Hermann  drilling  on  his 
own  land  would  be  that  it  would  draw  oil 
from  under  the  land  which  Thomas  claimed 
to  own,  that  fact  gave  Thomas  no  right  of  a«- 
tlon  against  Hermann. 

In  the  case  of  H.  &  T.  O.  Ry.  Co.  t.  East, 
08  Tex.  146,  81  S.  W.  279,  66  I*  R.  A.  738,  107 
Am.  St.  Rep.  620,  4  Ann.  Caa  827,  it  was  held 
that  the  railroad  company  had  the  right  to 
bore  a  well  on  its  own  property  and  use  the 
water  for  Its  own  purposes,  and  the  fact  that 
the  operation  of  the  well  decreased,  or  even 
exhausted,  the  water  In  the  well  of  Blast  gave 
East  no  right  of  action  for  damages. 

In  Brown  v.  SpUman,  155  U.  S.  665, 15  Sup. 
Ct  245k  39  L.  Ed.  304,  it  Is  said: 

"Petrolenra  gas  and  oil  are  subctanees  of  a 
peculiar  character.  •  •  •  Hey  belong  to 
the  owner  of  the  land,  and  are  part  of  it,  80 
long  as  they  are  on  it  or  in  it,  or  subject  to 
his  control,  but  when  they  escape  and  go  into 
other  land,  or  come  under  another's  control, 
the  title  of  the  former  owner  is  gone.  If  an 
adjoining  owner  drills  his  land  and  taps  a  de- 
posit of  oil  or  gns,  extending  under  his  neigh- 
bor's field,  so  that  it  comes  into  his  well,  it 
becomes  his  property." 

In  the  case  of  Hague  t.  Wheeler,  167  Pa. 
824,  27  AtL  714,  22  L.  R.  A.  141,  37  Am.  St 
Rep.  736,  It  is  held  that  the  owner  of  a  gas 
well  bored  on  his  own  land  who  did  not  util- 
ize the  gas  could  not  be  enjoined,  at  the  suit 
of  another  landowner  who  bad  a  gas  well  on 
bis  land,  on  the  ground  that  the  escape  of  gas 
was  an  Injury  to  the  latter.  In  Jones  v.  For- 
est Oil  Co.,  194  Pa.  379,  44  AtL  1074,  48  h.  R. 
A.  748,  it  is  held  that  a  landowner  could  not 
be  enjoined  from  using  a  gas  pump  to  in- 
crease the  flow  of  gas  In  his  well,  on  the 
ground  that  oU  would  be  drawn  from  under 
plaintiff's  land. 

Keitber  party  to  the  record  has  cited  the 
case  of  Texas  Co.  v.  Daugherty  et  al.,  107 
Tex.  226,  176  S.  W.  717,  L.  R.  A.  1917P,  989, 
In  which  the  nature  and  extent  of  property 
rights  in  oil  and  gas  is  ably  and  exhaustively 
discussed  by  Chief  Justice  Phillips,  but  we 
have  carefully  examined  that  case,  and  the 
conclusion  we  have  reached  Is  Intended  to  be, 
and  we  believe  is,  in  eutire  harmony  with  the 
holding  therein. 

If  we  correctly  construe  the  holding  In 
that  case,  it  Is  that  the  conveyance  of  "all 
the  oil,  gas,  coal,  and  other  minerals  in  and 
under"  land  with  the  right  to  enter  and  mine 
for  same,  with  the  habendum  clause,  and 
with  the  redtal  that  the  Instrument  was  not 
intended  as  a  mere  franchise,  but  as  a  con- 
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veyance  of  the  property,  but  conditioning  the 
conveyance  upon  the  commencement  of  opera- 
tion within  a  certain  time,  <^)erated  to  convey 
a  defeasible  title  in  fee  to  the  oil  and  gas, 
which  was  taxable  as  an  Interest  In  the  land 
against  the  grantee.  While,  as  is  said  in  that 
case — 

"The  conveyance  of  [oU  and  gas]  in  place, 
with  a  right  to  the  use  of  the  land  for  their  ex- 
traction from  the  earth  which  may  prove,  under 
the  instrument,  of  unlimited  duration,  creates 
a  freehold  interest  in  the  laud  itself." 

Yet  it  does  not  appear  to  us  to  follow  that 
a  landowner  can  be  legally  prevented  from 
drilling  on  his  own  land  lest  be  draw  oil  from 
under  adjoining  land,  since  it  is  the  fugitive 
character  of  oil  which  qualifies  the  title  to 
it,  and  puts  upon  the  owner  of  the  soil  the 
risk  of  its  flowing  from  under  or  being  drawn 
from  under  the  land  before  be  can  or  has 
reduced  it  to  possession,  and  consequent  ab- 
solute ownership.  We  are  of  the  opinion  that 
the  injunction  preventing  the  plalntUTs  In 
error  from  drilling  on  their  own  land  was  im- 
properly issued. 

It  Is  urged  that  the  permittees  of  the 
state  are  enjoined  from  drilling  on  the  land 
claimed  to  be  owned  by  the  state;  but  it  must 
be  assumed  that  before  injunction  Issued  the 
bond  required  by  statute  for  the  protection  of 
the  defendants  in  the  suit  in  Eastland  coun- 
ty was  given.  If  it  was  not,  and  the  rights 
of  the  state,  if  any  it  has,  are  imperiled,  it 
can  invoke  the  equitable  powers  of  the  dis- 
trict court  of  Eastland  county  for  its  protec- 
tion. It  will  not  be  contended  that,  if  no 
action  had  been  instituted  by  the  plaintUfs  in 
the  Eastland  county  cases,  the  state  or  its 
permittees  could  have  enjoined  them  from 
drilling  on  their  own  lands,  and  the  rule  of 
law  has  not  been  changed,  because  the  £}ast- 
land  county  plaintiffs  claim  that  the  land  oc- 
cupied by  the  state's  permittees  is  not  vactoit, 
but  is  their  land,  and  have  in  pursuance  of 
that  daim  taken  legal  action  to  recover  the 
property,  and  Invoked  the  equitable  power  of 
the  district  court  of  Eastland  county  to  pre- 
vent Injury  to  their  rights. 

We  recommend  that  the  Judgment  of  <the 
Court  of  Qvil  Appeals,  in  so  far  as  it  re- 
versed the  Judgment  of  the  district  court  en- 
joining the  prosecution  of  the  Eastland  coun- 
ty suits,  be  affirmed,  and  that,  in  so  far  as  it 
affirmed  the  Judgment  of  the  district  court 
enjoining  the  plaintiffs  In  error  from  drilling 
on  their  land,  it  be  reversed,  and  that  Judg- 
ment be  here  rendered  dissolving  the  injunc^ 
tion. 

PHILUPS,  O.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 
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SCHELLER  st  al.  V.  GR0E8BECK  ft  aL 
(No.  242-3435.) 

(Commission  ot  Appeals  of  Texas,  Section  B. 
June  15,  1921.) 

1.  Deeds  9=393— Cardinal  ruling  of  oonttrao- 
tion  is  to  ascertain  parties'  Intent. 

The  cardinal  rule  for  construction  of  a  writ- 
ten instrument  as  a  deed  is  to  arrive  at  tlte  in- 
tention of  tlie  parties. 

2.  Deeds  <g=>97— All  parts  should  be  given  ef- 
fect, if  possible. 

All  parts  of  deeds  should  be  given  effect, 
if  possible. 

3.  Deeds  «s»lll— Qenerxl  dworiptlon  yields  to 
particular  description. 

Wliere  a  particular  description  in  a  deed  is 
followed  by  a  general  description,  the  latter 
yields,  but,  where  it  is  possible,  the  real  in- 
tention must  be  gathered  from  whole  descrip- 
tion, including  the  general  as  well  as  special. 

4k  Deeds  «=>il2(l)  —  All  Instruments  In  a 
chain  of  title  when  referred  to  will  be  read 
Into  deeds. 
All  instruments  in  a  chain  of  title  when 

referred  to  in  a  deed  will  be  read  into  it. 

5.  Evidence  9=346 1  (3)— Where  deed  Is  oiear, 
parol  evidence  l«  laadmissible  to  show  Inten- 
tion. 

Where  the  description  in  a  deed  is  plain, 
clear,  and  unambiguous,  parol  evidence  is  in- 
admissible to  show  that  it  was  intended  by  the 
parties  to  convey  land  not  described. 

6.  Deeds  «=»l  12(1)— Conveyance  of  league  of 
land  held  not  to  embrace  labor. 

Where  the  grantor  owned  a  leagne  of  land 
lying  in  Jas'per  county  and  labor  of  land  lying 
in  Liberty  county,  though  it  was  supposed  that 
they  both  lay  in  the  latter  county,  a  deed  re- 
citing a  sale  of  a  league  of  land  lying  in  county 
of  Liberty  which  referred  to  previous  convey- 
ances wherein  the  league  and  labor  were  re- 
ferred to  as  the  C.  league  snd  O.  survey  did 
not,  though  the  grantee  later  attempted  to  con- 
vey both  parcels  of  land,  include  the  labor,  on 
the  theory  that  such  conveyance  by  the  gran- 
tee, coupled  with  the  fact  that  that  grantor 
did  not  tiiereafter  assert  any  right  to  the  labor, 
shqwed  an  intention  to  pass  both  parcels.   - 

£rror  to  Court  of  Civil  Appeals  of  Minth 
Supreme  Judicial  District. 

Action  by  J.  N.  Oroesbedi  and  others 
against  L.  Scbeller  and  others,  in  which 
George  M.  Coale  was  impleaded,  aod  Eath- 
erine  Wolf  subsequently  was  made  a  defend- 
ant. A  Judgment  for  plaintiffs  against  Scbel- 
ler and  Wolf  and  in  favor  of  the  named  de- 
fendants against  defendant  Coale  on  his 
covenant  of  warranty  was  affirmed  by  the 
Court  of  CItU  Appeals  (216  S.  W.  353),  and 
defendant  Scheller  and  others  bring  error. 
Jndgnfents  of  district  court  and  Oourt  of 
Civil  Appeals  reversed,  and  Judgment  ren- 
dered for  defendants. 


W.  B.  Blaln  and  Oswald  S.  Parker,  both 
of  Beaumont,  for  plaintiffs  In  error. 

B.  B.  Pickett,  Jr.,  of  Liberty,  for  defend- 
ants In  error. 

KITTRnLI^  J.  The  sole  question  to  ba 
determined  In  this  case  Is  whether  a  deed 
executed  January  30,  1842,  by  John  H.  Wal- 
ton to  Lent  M.  Hitchcock,  Jr.,  for  "a  league 
of  land,  the  said  league  of  land  being  the 
same  that  was  granted  to,"  etc,  operated  so 
as  to  convey  a  "labor"  of  land  surveyed  co- 
Incident  with  the  survey  of  the  league,  and 
Incorporated  In  the  same  Mexican  grant,  and 
both  believed  to  have  been  In  the  same  coun- 
ty (Uberty),  and  both  so  described  and  dealt 
with,  though,  as  was  subsequently  developed, 
the  league  Is  In  fact  In  Jasper  county. 

The  chain  of  title  begins  with  a  grant  (the 
original  of  which  was  offered  In  evidence) 
made  to  Salvador  Castillo  November  6,  1835, 
In  which  the  land  conveyed  is  described  as 
"lying  1^  miles  south  of  the  road  leading 
from  the  town  of  Liberty  to  the  village  of 
Beaumont,  about  12  miles  from  Liberty,"  and 
then  a  description  is  given  by  the  beginning 
comer  and  the  other  comers  of  a  survey  1,- 
(XX)  varas  square  "thus  forming  one  labor  of 
laud,"  then  Immediately  following,  with  the 
Interposition  only  of  a  comma.  Is  the  lan- 
guage, "completed  afterwards  the  survey  of 
one  league  of  land  for  the  same  Salvador 
Castillo,  which  league  of  land  Is  situated 
near  the  Neches  river  10  miles  froM  Grant's 
Bluff,"  then  follows  complete  field  notes  oC 
a  survey  6,000  varas  square^  or  one  league. 

By  a  regular  chain  of  conveyances  (not 
necessary  to  be  set  forth  In  detaU),  begin- 
ning with  a  deed  from  GastlQo  to  John  K. 
Allen  of  date  August  27,  1836,  and  ending 
with  a  conveyance  to  John  H.  Walton  of  date 
January  26,  1842,  there  being  exclusive  of 
the  original  grant  six  conveyances,  the  title 
to  the  league  and  the  labor  passed  Into  John 
H.  Walton. 

The  description  In  all  the  conveyances  was 
practically  the  same  except  that  In  the  sixth 
Instrument  In  the  chain  part  of  the  descrip- 
tion Is  "known  as  the  Castillo  league."  By 
that  deed  the  league  and  labor  was  conveyed 
to  John  H.  Walton  and  Wlillam  Turner. 

In  the  next  or  seventh  instrament  by 
which  William  Turner  conveyed  his  undivid- 
ed half  of  "one  league  and  labor"  to  John  H. 
Walton  part  of  the  description  is,  "known 
as  the  Castillo  survey."  In  each  conveyance 
reference  Is  made  back  to  the  preceding  con- 
veyances and  to  the  record  thereof  in  Liber- 
ty county  for  more  particular  description. 
The  deed  from  John  H.  Walton  to  Hitchcock 
bears  date  January  28, 1842,  and  the  descrip- 
tion therein  is  as  follows: 

"A  league  of  land  lying  and  being  In  the 
county  of  Liberty  in  said  republic,  the  said 
league  of  land  being  the  same  that  was  granted 
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to  Salvador  CaatOIo  by  tha  state  at  Coahnila 
and  Texas." 

Then  la  given  the  name  of  the  oommtsalon- 
er  by  whom  "title  ot  possession"  was  execut- 
ed, then  follows  a  detailed  list  in  consecutive 
order  of  all  prior  conveyances,  all  of  which 
were  referred  to  "for  the  boundaries  and  a 
fuller  description  of  said  land." 

On  August  2,  1845,  Hitchcodc  made  a  deed 
to  John  D.  Groesbeck,  ancestor  of  defendants 
In  error,  describing  the  land  conveyed  there- 
by as  "one  league  and  labor  of  land  lying 
and  being  in  the  county  of  Uberty,  republic 
aforesaid,"  etc.,  then  follows  substantially 
the  same  description  as  in  preceding  deeds, 
except  that  the  detailed  list  of  preceding 
conveyances  contains  that  of  Walton  to 
Hitchcock,  and  the  reference  back  to  all  pre- 
ceding deeds  Is  made,  as  was  done  in  preced- 
ing conveyances. 

If  the  deed  from  Walton  to  Hitchcock  con- 
veyed the  labor,  then  by  the  deed  of  date 
August  2,  1845,  made  by  Hitchcock  complete 
title  to  the  "league  and  labor  passed  into 
J<dm  D.  Groesbeck,  and  later  by  inheritance 
Into  defendants  in  error,  as  to  whose  helr- 
tihip  no  question  is  raised.  The  litigatloD 
between  the  parties  to  the  record  arose  In 
the  following  way:  Acting  evidently  upon 
the  heliet  that  according  to  the  record  John 
H.  Walton  had  never  conveyed  the  labor,  his 
heirs,  through  an  agent  and  attorney  in  fact, 
conveyed  the  labor  to  George  BiL  Coale  on 
October  22,  1903,  fftr  a  consideration  of  ?885, 
wWch  was  paid  by  Coale,  according  to  the 
terms  of  the  deed  to  him. 

On  the  same  day  that  Coale  bought  (Octo- 
ber 22,  1903)  he  conveyed  the  labor  to  plain- 
tiff in  error  U.  Scheller  for  a  conslderatlim 
of  $1,160  partly  in  cash  and  partly  on  credit, 
and  Scheller  paid  In  full,  and  received  a  re- 
lease of  the  lien.  When  Scheller  bought  he 
had  the  title  to  tha  labor  examined  by  com- 
petent attorneys,  and  had  no  notice  of  any 
adverse  claim,  since  no  person  was  occupying 
the  land,  and  he  went  on  It  before  he  bought 
it,  and  a  year  after  he  bought  it  he  put  a 
bouse  on  it. 

On  March  0;  1916,  defendants  to  error  In- 
stituted salt  for  title  and  possession  of  the 
labor  against  Scheller,  who  impleaded  Coale 
as  his  warrantor.  The  trial  court  rendered 
Judgment  In  favor  of  plaintiffs  for  the  land 
against  Scheller,  and  awarded  Sdieller  judg- 
ment over  against  Coale,  his  warrantor. 
The  Court  of  Cavll  Appeals  of  the  Ninth  Dis- 
trict affirmed  that  judgment  (215  S.  W.  353) . 

As  we  have  stated  In  the  opening  i>ara- 
graph  of  this  opinion,  the  single  and  con- 
crete Question  to  be  determined  is:  Did  the 
labor  pass  by  the  deed  from  Walton  to  Hitch- 
cock? If  It  did,  then  defendants  In  error 
were  and  are  entitled  to  the  Judgment  recov- 
ered, and  the  affirmance  of  that  Judgment 
was  correct  If  the  title  to  the  labor  did  not 
pass  by  the  deed  from  Waltrai  to  Hitchcock, 


the  Judgment  recovered  and  affirmed  was  w- 
roneous. 

We  have  examined  every  case  cited  by 
both  parties  and  have  found  no  material  c<hi- 
flict  of  authorities.  The  counsel  do  not  ma* 
terlally  disagree  as  to  the  rules  of  law,  but 
differ  as  to  their  application  to  the  facts. 

[1-4]  That  In  the  construction  of  written 
Instruments  the  cardinal  rule  to  be  followed 
is  to  arrive  at  the  Intention  of  the  parties 
and  that  all  parts  of  a  deed  shall  be  given 
effect  U  possible,  and  where  there  Is  a  par- 
ticular description  followed  by  general  de- 
scription the  latter  sball  yield,  though  where 
it  is  possible  the  real  intent  must  be  gather- 
ed from  the  whole  description,  including  the 
general,  as  well  as  the  special,  and  that  all 
instruments  in  a  chain  of  title  when  referred 
to  in  a  4eed  will  be  read  Into  it,  are  all 
rules  of  law  so  familiar  that  citation  of  au- 
thorities is  imnecessary. 

[5]  It  is  equally  well  settled  that,  where  the 
description  in  a  deed  is  plain,  dear,  and  un- 
ambiguous, parol  evidence  is  inadmissible  to 
show  that  It  was  intended  by  the  i>arties  to 
convey  land  not  described  in  the  deed. 

In  Davis  v.  George,  104  Tex.  108,  134  S. 
W.  328,  328,  appellees  contended  that  they 
were  entitled  to  Introduce  parol  proof  'to 
show  that,  where  a  deed  called  to  begin  at 
the  northeast  corner  of  a  certain  tract,  the 
grantor  meant  tbC'Southeast  comer.  If  their 
contention  had  prevailed,  10  acres  on  the 
south  instead  of  10  acres  on  the  north  would 
have  been  held  to  pass  by  the  deed. 

Answerfng  a  certified  question.  Justice  Wil- 
liams said: 

'Tarol  evidence,  whether  brought  by  parties 
or  strangers,  cannot  make  it  [a  deed]  convey 
land  which  it  does  not  purport  to  convey,  nor 
prevent  it  from  conveying  that  which  It  dearly 
purports  to  convey." 

"It  is  too  well  settled  to  admit  of  doubt 
that  such  a  deed  cannot  be  collaterally  at- 
tacked by  the  parties  to  it,  or  their  privies,  by: 
evidence  tending  to  show  an  intention  different 
from  that  which  its  language  unmistakably  ex- 
presses. *  *  *  It  It  were  admitted  that 
Qrimwell  intended  to  convey  the  lower  10 
acres,  •  *  •  that  intention  could  not  effect 
each  conveyance  nor  prevent  the  deed,  unless 
corrected  in  some  proper  way,  from  standing 
as  the  legal  conveyance  of  the  land  described 
■in  it.  A  contrary  decision  would  virtually  re- 
peal the  Btatntes  regulating  the  conveyance  of 
lands." 

The  following  earlier  cases  were  followed 
in  Davis  v.  George:  Farley  v.  Deslmde,  fl& 
Tex.  461,  6  8.  W.  786 ;  Watts  v.  Howard,  77 
Tex.  88,  IS  S.  W.  966— and  the  holding  In 
Davis  V.  George  has  never  been  departed 
from,  but  Is  dted  as  controlling  authority  in 
the  case  of  Browne  v.  Gorman,  208  S.  W. 
387,  in  which  case  writ  of 'error  was  denied. 

[8]  In  that  case  It  was  held  that,  where 
the  grantor  owned  survey  No.  425,  but  de- 
scribed by  his  deed  adjoining  survey  No.  426 
located  by  virtue  of  the  same   certiflcater 
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which  latter  survey  he  did  not  own,  parol 
testimony  was  Inadmissible  to  show  that  No. 
42S  was  meant  to  be  conveyed. 

It  is  manifest  that  both  the  league  and  la- 
bor passed  by  all  the  conveyances  down  to 
and  including  the  last  made  to  John  H.  Wal- 
ton ;  and  it  is  equally  as  clear  that  Walton 
conveyed  only  a  league  of  land,  the  said 
land  being  the  same  league,  etc. 

It  will  be  observed  that  the  land  is  not 
referred  to  as  the  "Castillo  survey"  or  The 
"Castillo  league,"  nor  does  the  deed  purport 
to  convey  all  the  land  owned  by  liim  in  Lib- 
erty county,  or  all  the  land  described  in  the 
deeds  from  Castillo  to  Allen,  or  all  the  land 
described  in  the  subsequent  deeds,  but  the 
description  is  limited  to  a  league  that  was 
granted  to  Castillo,  eta  As  was  said  in 
SchafCer  v.  Heldenhelmer,  43  Tex.  'Civ.  App. 
366,  96  S.  W.  61,  in  which  appellants  made 
practically  the  same  contention  as  defend- 
ants in  error  make  here,  "It  was  the  same 
land,  but  not  all  of  it." 

The  only  language  in  the  deed  fi;om  Wal- 
ton to  Hitchcock  by  which  any  particular 
land  can  be  identified  as  the  subject  of  the 
conveyance  is  that  which  describes  -the  land 
conveyed  as  a  league  of  land  in  Liberty 
county,  being  the  league  granted  by  Coah- 
uila  and  Texas  to  Salvador  Castillo,  with  ad- 
ditional reference  to  previous  deeds  by  which 
it  had  been  conveyed. 

This  being  true,  that  deed  could  not  be 
interpreted  as  conveying  land  other  than  the 
league  referred  to.  There  is  no  ambiguity  in 
the  deed  itself,  nor  does  any  ambiguity  arise 
when  the  deed  is  applied  to  the  subject-mat- 
ter of  the  conveyance.  There  Is,  therefore, 
no  room  for  construction  or  for  the  admission 
of  explanatory  parol  testimony. 

The  fact  that  the  grantee  of  Walton  after- 
wards conveyed  more  land  than  he  acquired 
under  the  deed  from  his  grantor  could  not 
have  the  effect  of  divesting  out  of  the  latter 
title  to  land  which  he  had  not  conveyed. 

Much  stress  is  laid  by  defendants  In  er- 
r<i>r  on  the  reference  back  for  description. 
When  we  go  back,  as  we  must,  to  the  orig- 
inal grant,  we  And  the  labor  first  specific- 
ally describe^  as  "a  labor"  and  find  next, 
in  like  manner,  the  "league"  described. 

In  Powers  v.  Minor,  87  Tex.  83,  26  S.  W. 
1071,  It  was  said  concerning  the  terms  "head- 
right"  and  "bounty"  "the  dUTerence  Is  well 
understood  in  tills  state,"  so  we  can  say 
here  that  the  term  "league"  and  the  term 
"labor"  are  well  understood  in  Texas,  and 
when  conveyance  of  a  "league"  in  clear  un- 
ambiguous terms  is  made  by  careful  de- 
scription, limiting  the  conveyance  to  a 
"league,"  the  instrument  cannot  be  hdd  to 
convey  a  separately  surveyed  and  described 
labor.  Wlien  the  description  was  of  a  league 
conveyed  by  certain  preceding  deeds,  the  de- 
scription of  the  "league"  as  found  In  the 
grant  was  redd  Into  the  deed  from  Walton 


to  Hitchcock,  and  the  general  reference  back 
to  preceding  conveyances  did  not  extend  the 
effect  of  the  deed  beyond  the  limits  of  the 
"league."  The  reference  back  must  be  held 
to  apply  to  the  "league"  as  described  In  the 
original  grant. 

In  the  case  of  Cullers  v.  Piatt,  81  Tex.  258, 
16  S.  W.  1003,  there  was  a  particular  de- 
scription by  metes  and  bounds,  followed  by 
a  general  description,  "being  all  of  said  sur- 
vey except  140  acres,"  etc.  Appellant  claimed 
that  his  grantor  received  title  to  the  strip  of 
land  in  controversy  under  the  general  de- 
sa-iption,  and  the  extent  of  the  land  con- 
veyed was  not  limited  by  the  particular  de- 
scription, but  his  contention  was  overruled. 
It  is  said  in  the  opinion: 

"Where  a  grantor  conveys  specially  by  metes 
and  bounds,  so  there  can  be  no  controversy 
about  what  land  ia  included  and  really  con- 
veyed, a  general  description  as  of  all  of  a 
certain  tract  conveyed  to  him  by  another  per- 
son, or,  as  in  this  case,  all  of  a  survey  except 
a  tract  belonging  to  another  person,  cannot 
control,  for  there  is  a  specific  and  particular 
description  about  which  there  can  be  no  mis- 
take and  no  necessity  for  invoking  tiie  aid  of 
the  general  dMcription.    •    •    • 

"A  general  description  may  be  looked  to  in 
aid  of  a  particular  oescription  that  is  defective 
or  doubtful,  but  not  to  •  •  •  override  a 
particular  description  about  which  there  can 
be  no  doubt.  There  can  be  no  doubt  what  land 
was  conveyed,  whatever  he  may  have  intended 
to  convey."'   81  Tex.  264,  16  S.  W.  1005. 

All  the  authorities,  both  from  text-books 
and  from  the  Texas  Reports,  cited  by  counsel 
for  defendants  in  error,  are  applicable  to 
cases  where  it  is  permissible  to  prove  inten- 
tion of  parties  in  making  a  deed.  Necessity 
for  such  proof  exists  only  where  the  terms 
of  the  deed  are  not  clear,  and  proof  outside 
the  deed  ,is  therefore-  necessary  to  Identify 
the  subject  of  the  conveyance.  They  have 
no  application  where  the  deed  Is  clear  and 
unambiguous  in  its  terms,  as  is  the  deed 
under  consideration  In  the  Instant  case. 

It  is  earnestly  contended  that  the  intention 
of  Walton  and  the  belief  of  Hitchcock  la 
shown  by  the  fact  that  Walton  never  after  he 
made  the  deed  asserted  any  right  to  the  land, 
and  that  Hitchcock  conveyed  the  league  and 
labor,  which  shows  that  they  interpreted  the 
instrument  as  conveying  the  labor,  and  much 
stress  Is  laid  on  the  fact  that  defendants  in 
error  were  in  possession  of  all  the  original 
title  papers. 

Undoubtedly  those  facts  are  very  persua- 
sive in  indicating  Walton's  intention,  and 
the  belief  of  Hitchcock  and  Oroesbeck,  but 
neither  the  intention  of  the  one  nor  the  be- 
lief of  the  others  can  change  the  legal  mean- 
ing of  plain  language,  or  be  perpetuated  as 
notice  by  record. 

It  is  said  in  Farley  v.  Deslonde,  supra, 
that  the  vendees  in  the  ^  chain  of  deeds  In 
the  absence  of  any  knowledge  of  mistake  la 
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description,  If  there  was  any,  had  the  right 
to  rely  on  the  description  contained  In  the 
deeds  through  which  they  claimed.  So  It 
can  be  said  here  that  those  claiming  under 
the  Walton  heira  relied  upon  the  advice  of 
conapetent  cotinsel  as  to  the  meaning  and 
effect  of  the  deed  from  Walton  to  Hitchcock, 
and  neither  the  Intention  of  Walton  nor  the 
belief  of  Hltobcock  can  change  its  meaning 
or  effect  What  Walton  did,  not  what  he  in- 
tended to  do,  must  control  the  situation.  If 
this  were  not  true,  the  effect  would  be.  as 
Justice  Williams  says  in  Davis  t.  George, 
supra,  "to  virtually  repeal  the  statutes  reg- 
ulating the  conveyance  of  lands." 

The  following  further  language  quoted 
from  the  opinion  In  the  same  case  is  most 
apposite  In  this  connection: 

"If  the  agreement  between  Grimmell  and 
Kinkier,  of  their  Intention,  as  a  mere  fact, 
apart  from  the  question  as  to  the  legal  effect 
of  the  deed,  were  important  to  any  inquiry  in 
the  case,  the  deed  would  not  be  the  exclusive 
evidence  of  such  agreement  or  intention;  but 
when  the  question  is,  what  land  did  the  deed' 
convey?  its  legal  effect  between  the  parties  is 
the  very  test  invoked,  and  it  must  therefore 
answer  the  inquiry  by  its  ovm  terms,  since 
no  land  was  conveyed -except  by  it,  and  it  con- 
veys no  land  except  that  which  by  its  terms 
it  undertook  to  convey." 

In  Tarbrough  v.  Clarkson,  155  S.  W.  055, 
it  is  said: 

"The  description  in  the  deed  being  definite 
and  certain,  it  was  not  permissible  to  show  by 
parol  that  other  land  than  that  described  was 
intended  to  be  conveyed.  Davis  v.  Oeorge 
[supra].  It  is  only  in  a. suit  to  correct  a  deed 
on  the  ground  of  fraud  or  mutual  mistake  that 
its  terms  can  be  varied  pi  contradicted  by 
parol  evidence." 

It  appears  to  tu  to  be  very  significant 
that,  tboui^  every  conveyance  in  the  chain 
of  title  down  to  Walton  spedfled  distinctly  a 
"league  and  labor,"  yet  he  not  only  In  clear 
unambiguous  language  spedfled  a  league  of 
land,  but  added  "the  said  league  of  land  be- 
ing the  same,"  etc. 

It  is  also  significant  that,  while  every  in- 
strument in  the  chain  of  title  down  to  the 
deed  from  Hitchcock  to  Oroesbeck  was  re- 
corded Iq  Jasper  county  in  November,  1856, 
that  deed  was  not  filed  for  record  in  Liberty 
county  until  January,  1877,  though  the  labor 
lies  In  that  county. 

In  Caller  v.  Piatt,  supra,  it  is  said: 

"Purinton  did  not  convey  the  land  to  Collins, 
and  consequently  Ae  latter  did  not  convey  it 
to    •    •    •    CuUers"   (appellant). 

So  in  this  case  It  must  be  said  that  Wal- 
ton never  conveyed  the  labor  to  Hitchcock; 
therefore  Hitchcock  could  not  have  conveyed 
it,  and  did  not  convey  it  to  Oroesbeck.  This 
being  true,  defendants  in  error  had  no  title 
to  It 


We  therefore  recommend  tliat  the  judg- 
ment of  the  district  court  and  Court  of  Civil 
Appeals  be  reversed,  and  Judgment  be  here 
rendered  for  plaintiffs  in  error. 

PHILUPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Oommissloa  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


JACKSON  V.  STATE. 


(No.  6338.) 

June  8, 


(Court  of  Criminal  Appeals  of  Texas. 
1921.) 

Basics  and  banking  ^=921— Debtor  held  not 
guilty  of  Issuing  check  Istendsit  to  circulate 
as  money. 
Where  debtor  gave  creditor  a  check  without 
sufficient  funds  in  the  bank,  went  to  the  bank 
the  following  morning  to  make  a  deposit  to 
meet  the  check,  but  on  hearing' that  the  check 
had  been  tamed  over  to  officers,  took  the  mon- 
ey directly  to  the  creditor  and  paid  him,  in- 
stead of  depositing  it  in  the  bank,  he  was' not 
guilty  of  issuing  a  check  intended  to  circulate 
as  money,  in  violation  of  Pen.  Code  1911,  art 
514,  in  the  absence  of  evidence  that  check  waf 
issued  to  creditor  for  any  other  purpose  thalt 
to  pay  debt 

Appeal  from  County  Court,  Harrison  Courv 
ty ;   W.  H.  Strength,  Judge. 

Lk  A.  Jackson  was  convicted  of  wilaw- 
fully  issuing  a  check  intended  to  circulate 
as  money ,^  and  he  appeals.  Reversed,  and 
prosecution  ordered  dismissed. 

W.  B.  Lea,  of  Marshall,  for  appellant 
R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  The  record  in  this  case 
presents  a  novel  situation,  to  say  the  least 
Appellant  was  prosecuted  and  convicted  un- 
der an  Information  as  follows: 

"Now  comes  F.  M.  Scott,  county  attorney  of 
Harrison  county,  Texas,  upon  affidavit  of  Ellis 
Johnson,  hereto  attached  and  made  a  part  here- 
of, and  in  behalf  of  said  state  presents  in  the 
county  court  of  Harrison  county,  Texas,  at  the 
September  term,  1920,  of  said  court,  that  L. 
A.  Jackson,  on  or  about  the  18th  day  of  Octo- 
ber, 1920,  in  the.  county  of  Harrison  and  state  y 
of  Texas,  and  before  the  making  and  filing  of 
this  information,  did  then  and  there,  in  the 
county  and  state  aforesaid,  unlawfully  issue  a 
check  intended  to  circulate  as  money,  the  same 
being  as  follows  to  wit: 

"  'Marshall,  Tex.  Oct  18,  1920. 

"The  MarshaU  National  Bank    (88-46)    of 
Marshall,   Texas:    Pay  to   A   A    Gorrell   or 
order 
bearer  $2.57  Two  and  >f/ioo  dollars. 

"  'L.  A  Jackson.' 
—against  the  peace  and  dignity  of  the  State. 
"F.  M.  Scott 

"County  Attorney,  Harrison  County,  Texas." 
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Appellant  was  convleted  and  fined  $10. 

Tbe  prosecntion  In  this  case  seems  to  hare 
proceeded  under  article  514  (86^  P.  C,  wbicfa 
Is  as  follows: 

"If  any  person  within  this  state  shall  issns 
any  bill,  promissory  note,  check  or  other  paper 
*  *  *  to  circulate  as  money,  he  shall  be  fined 
not  less  than  $10,  nor  more  than  $50  for  each 
bill,  promissory  note,  check  or  other  paper 
•o  issued." 

The  ondlspnted  evidence  shows  that  on 
October  18,  1920,  appellant  owed  the  mer- 
cantile establishment  of  A.  A.  Gorrell  in  the 
dtj  ot  Marshall  an  account  amounting  to 
$2.67.  He  gave  the  check  in  question  in  pay- 
ment ot  the  account  Oorrell  claimed  tliat 
appellant  told  him  be  bad  tbe  money  in  the 
bank  to  cover  the  dieck.  Appellant  claimed 
that  he  told  him  be  did  not  know  whether  he 
had  sufilcient  funds  to  cover  the  check  or 
not,  but  that  he  would  make  a  deposit  the 
next  morning'  BUiSdent  to  cover  It.  Q%e 
<dieck  was  presented  to  the  bank,  and  pay- 
ment refused,  because  there  were  not  suffi- 
cient funds.  Appellant  claims  to  have  gone 
to  the  bank  the  next  morning  to  make  the 
deposit,  but  found  the  check  bad  been  turned 
over  to  the  officers,  and  instead  of  making 
the  deposit  took  the  money  and  paid  Gorrell. 
This  is  practically  all  the  evidence  in  the 


There  la  not  one  line  of  testimony  In  the 
record  which  would  indicate  that  the  check 
was  issued  by  Jackson  for  any  other  pur^ 
pose  than  cliecks  are  ordinarily  issued,  to 
wit,  to  pay  a  debt,  and  on  what  theory  the 
prosecution  proceeded,  under  tbe  statute  in 
question,  to  charge  him  with  issuing  a  check 
with  the  intention  that  it  should  circulate  as 
money,  is  more  than  we  have  been  able  to 
ascertain  from  the  record. 

The  judgment  of  the  trial  court  is  reversed, 
and  tbe  prosecution  ordered  dismissed,  so 
far  as  tliis  information  is  concerned. 


SMITH  V.  STATE.     (No.  6331.) 

(Court  of  Criminal  Appeals  of  Texas.    June  8^ 
1921.) 

Criminal   law  ®=>I094 — Judgment  afllrmed.  In 

absence  of  MM  of  exceptions  or  statement  of 

fact. 

A  conviction  will  be  affirmed,  where  there 

appears  in  the  record  neither  bill  of  exceptions 

nor  statement  of  facts,  and  the  indictment  and 

the  charge  are  in  conformity  with  the  law. 

Appeal    from    Criminal    District    Court, 
Dallas  CJounty ;  0.  A.  Pippen,  Judge. 

Bill  Smith  was  convicted  of  theft,  and  ap- 
peals.   Affirmed. 


R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  criminal  district  court  of  Dallas  coun- 
ty of  the  ofTense  of  theft,  and  his  punishment 
fixed  at  confinement  in  the  state  penitentiary 
for  a  term  of  five  years. 

There  appears  In  the  record  neither  Mils 
of  exceptions  nor  statement  of  facts.  We 
have  examined  the  indictment  and  the  diarge 
of  the  court,  and,  finding  same  in  conformity 
with  the  law,  the  judgment  of  the  lower  court 
will  be  alflrmed. 


VOOEL  V.  STATE.     (No.  6330.) 

(Ciourt  of  Criminal  Appeals  of  Texas.    Jtuu  8^ 
1921.) 

Criminal  law  ^=»l  159(2) —Judgment  sot  rs- 
versed  for  Insufflciency  of  evidence,  unless 
against  great  weight  of  testimony. 
Court  of  (Mminal  Appeals  will  not  reverse 
a  case  because  of  insufficiency  of  testimony,  un- 
less it  appears  that  the  judgment  is  without 
support,  or  is  so  manif^sUy  against  the  great 
weight  of  the  testimony  as  to  make  probable 
tbe  fact  of  a  verdict  resulting  from  prejudice. 

Appeal  from  Guadalupe  Ciounty  Court;  J. 
B.  Williams,  Judge. 

Oscar  Vogel  was  convicted  of  killing  a  cow 
with  intent  to  injure  its  owner,  and  he  ap- 
peals.   Affirmed. 

Dibrell  ft  Moshelm,  of  Beguln,  for  am>el- 
lant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMOUB,  J.  Appellant  was  convicted 
In  the  county  court  of  Guadalupe  county  of 
the  offense  of  killing  a  cow  with  intent  to 
injure  the  owner,  and  his  punishment  fixed 
at  a  fine  of  $10. 

No  bill  of  exceptions  appears  In  the  record, 
either  as  to  tbe  charge  of  the  lower  court  or 
any  other  matter  that  occurred  during  tbe 
trial.  The  (mly  contention  made  in  this  court 
is  that  tbe  evidence  does  not  support  the 
verdict  We  have  carefully  examined  the 
statement  of  facts,  and  conclude  therefrom 
that  while  the  appellant  and  his  wife  tes- 
tified to  some  actions  on  the  part  of  the  ani- 
mal killed  by  him  from  which  the  Jury  might 
have  concluded  there  was  some  reason  for 
him  to  take  the  life  of  said  cow,  there  is  also 
evidence  in  the  record  sustaining  the  state's 
contention  that  the  cow  in  question  was  gen- 
tle, and  that  appellant's  act  In  klllbig  her 
was  not  the  result  of  any  need  or  desire  to 
protect  his  life  or  bis  property,  but  was  the 
result  of  willfulness. 

In  order  to  Justify  us  in  reversing  a  case 
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because  of  tbe  iBsoffideiXT  of  the  testimony, 
It  must  appear  to  us  that  the  Judgment  Is 
without  support,  or  ia  so  manifestly  against 
the  great  weight  of  the  testimony  as  to  make 
probable  the  fact  of  a  verdict  resulting  from 
prejudice.  We  are  not  able  to  come  to  any 
such  conclusion  concerning  this  case,  and  the 
judgment  will  be  aflirmed. 


6aINE8  Y.  STATE.    (No.  6283.) 


(Court  of  Criminal  Appeals  of  Texas. 
1921.) 


Jane  8, 


Criminal  tew  «=»II3I(5)-^I>I>mI  dlsmlMBi, 
where  defendant  has  escaped  from  custody. 
Where  defendant  escapes  pending  bis  ap- 
peal from  conviction  for  murder,  and  does  not 
return  to  custody,  the  appeal  will  be  dismissed, 
under  Code  Cr.  Proc.  1»U,  art.  912. 

Appeal  from  Dtetrlet  Court,  Stephens 
County;  W.  R.  EHy,  Judge. 

Harry  Gainea  was  convicted  of  murder, 
and  he  appeals.    Ai^>eal  dismissed. 

R.  H.  HamUton,  Asst.  Atty.  Gen.,  for  the 

State. 

MORROW,  P.  J.  Conviction  Is  for  mur- 
der; punishment  fixed  at  confinement  In  the 
penitentiary  for  a  period  of  five  years. 

Charging  that  the  appellant  has  made  his 
escape,  and  has  not  returned  to  custody,  the 
Assistant  Attorney  General  moves  that  the 
appeal  be  dismissed.  Accompanying  the  mo- 
tion are  affidavit^  of  the  sheriff  of  Stephens 
counts,  in  which  the  fact  charged  Is  made  to 
appear. 

In  accord  with  the  statute  (article  912  of 
the  Code  of  Criminal  Procedure),  the  »VpeaX 
is  dismissed. 


HARDY  V.  STATE.    (No.  6324.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  8, 
1021.) 

I.  Crimlaal  law  <s=>63l(7)— Motion  to  quash 
service  of  pnrported  copy  of  Jnrors  properly 


Where  the  state  exhausted  a  challenge  in 
each  instance  of  variance  between  the  name  of 
tbe  juror  •■  shown  on  the  original  venire  and 
the  officer's  return  and  copy,  and  where  no 
service  was  shown  on  the  juror  drawn,  defend- 
ant waived  his  right  to  have  such  juror  attach- 
ed and  brought  in,  defendant  is  not  entitl«d  to 
have  quashed  tbe  service  on  him  of  a  purported 
copy  of  the  jurors  summoned  on  account  of 
variance  between  the  return  and  copy. 


2.  Criminal  law  <s=a597  (3)— Denial  ol  a  oon- 
tinuance  on  the  ground  of  absent  witness  not 
error  whore  result  would  not  have  been 
ehanood. 

In  a  prosecution  for  robbery,  where  the 
state  contended  that  defendant  and  other  ne- 
groes broke  into  a  boarding  car,  robbing  Mexi- 
cans therein,  tbe  denial  of  a  continaance  be- 
cause of  the  absence  of  a  witness  who  would 
testify  that  a  few  minutes  before  the  tronbre 
arose  he  saw  several  Mexicans  and  negroes 
gambling,  and  shortly  thereafter  he  heard  a 
commotion,  held  not  error,  as  such  evidence,  if 
admitted,  would  not  have  resulted  in  a  more  fa- 
vorable verdict  for  defendant,  it  being  entirely 
possible  gambling  preceded  the  robbery, 

3.  Criminal  law  «=>365(2)->Evldenoe  of  prevU 
ous  robbery  admissible  whore  part  of  same 
transaction. 

Where  as  part  of  the  same  transaction  two 
Mexicans  in  a  boarding  car  were  assaulted  and 
robbed,  and  one  of  them  escaped  to  an  adjacent 
car  containing  more  Mexicans,  which  was  later 
robbed,  evidence  in  prosecution  for  the  latter 
robbery  that  one  of  the  two  Mexicans  in  a 
bloody  and  bruised  condition  came  to  second 
car  was  admissible,  being  part  of  a  oontinuoas 
transaction  in  which  defendant  and  his  com- 
panions were  acting  together. 

4.  Criminal  law  ie=a423(3)— Evidence  that  one 
viotim  was  straok  with  a  wrench  admissible, 
raganfless  of  whether  defendant  or  oonfeder- 
ato  straok  Mew. 

In  a  prosecution  for  robbery,  testimony  that 
one  of  the  victims  was  struck  with  a  wrench 
was  admissible  without  shovtrlng  whether  de- 
fendant or  one  of  his  confederates  struck  the 
blow,  for  the  act  of  one  was  the  act  of  aU. 

5.  Criminal  law  (®=>365( I)— Evidence  that  de- 
fendant was  pointing  a  pistol  at  a  witness 
while  his  companion  took  witness'  money  ad- 
missible In  prosecution  for  another  robiiery. 

In  a  prosecution  for  robbery,  testimony  that 
defendant  pointed  a  pistol  at  a  witness  while  a 
companion  took  the  witness'  money,  is'  admissi- 
ble, over  objection  that  it  was  a  new  and  dis- 
tinct offense,  for  it  was  res  geste,  being  part 
of  the  general  transaction. 

6.  Criminal  law  «s9684— Cenmon*law  rales  as 
to  rebuttal  evidence  do  not  apply  In  orlmlnal 
oases. 

The  common-law  rule  does  not  apply  in 
criminal  cases;  therefore,  in  a  prosecution  for 
robbery,  where  some  of  the  victims  testified  in 
chief,  defendant  cannot  complain  that  after 
closing  his  case  tbe  others  testified,  on  the 
theory  that  such  testimony  was  not  rebuttal 
under  Vernon's  Ann.  Code  Or.  Proc.  I9l0,  art 
717,  prescribing  the  order  of  trial. 

7.  Criminal  law  $=3829  (4) —Refusal  of  charge 
substantially  covered  was  not  error. 

Refusal  of  a  requested  charge  covering  de- 
fendant's claim  that  he  did  not  participate  in  the 
robbery  was  not  error,  being,  substantially  cov- 
ered by  a  charge  that,  if  defendant  was  engaged 
in  gambling  at  the  place  of  the  robbery,  and  a 
dispute  arose,  and  subsequentiy  some  other 
person  committed  the  crime,  in  which  defend 
ant  did  not  participate,  he  would  not  be  gnilty. 


OssFor  other  osms  sea  same  topic  and  KEY-NUMBER  In  all  Kty-Numb«red  ClzesU  and  Indexea 


Digitized  by 


Google 


1098 


231  SOUTHWESTERN  RBPOBXEB 


(Teac. 


Appeal  from  District  Court,  Tltua  Ooon- 
ty;  R.  T.  Wilkinson,  Judge. 

Sam  Hardy  was  convicted  of  robbery,  and 
he  appeals.     Affirmed. 

I.  N.  Williams  and  J.  A.  Ward,  both  of 
Mt  Pleasant,  for  appellant. 

B.  H.  Hamilton,  Aast  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Convlctton  was  for  rob- 
bery. Punishment  was  assessed  at  12  years 
In  the  poiltentlary. 

[1]  Appellant  filed  a  motion  to  quash  the 
serried  on  him  of  the  purported  copy  of  the 
Jurors  summoned  to  try  the  case,  because 
t3ie  officer's  return  showed  O.  M.  ShuriUff, 
O.  T,  Flshback,  E.  F.  Btenson,  and  W.  Por- 
ter, to  have  been  summoned,  and  In  the  pur- 
ported copy  served  on  him  W.  Porter's  name 
was  omitted,  and  the  other  names  appeared 
as  O.  M.  BhiUUir,  O.  F.  Flshback,  and  E.  T. 
Stenoton.  The  court  overruled  the  motion. 
The  bill  of  exception  presenting  this  matter 
bears  the  following  esplanatloa  from  the 
trial  Judge: 

"In  each  instance  where  was  a  variance  in 
the  name  as  shown  on  the  ori^nal  venire  and 
the  officer's  return  and  copy,  the  state  exhanst- 
ed.  a  challenge,  and  where  no  service  was  shown 
on  the  jnror  drawn  defendant  waived  his  right 
to  have  the  juror  attadied  and  brought  in." 

There  was  no  error  in  the  court's  action  In 
the  particular  complained  of.  The  variance 
was  no  ground  for  quashing  the  service  or 
the  panel.  It  seems  in  this  case,  the  state 
having  assumed  the  burden  of  challenging 
such  Jurors,  no  possible  injury  could  result 
Mitcbeil  V.  State,  86  Tex.  Cr.  B.  278,  33  S. 
W.  367,  36  S.  W.  456;  Hudson  v.  State,  28 
Tex.  App.  323,  18  S.  W.  388;  Thompson  v. 
State,  19  Tex.  App.  693 ;  Melton  v.  SUte.  71 
Tex.  Cr.  R.  130,  158  S.  W.  650. 

[2]  An  application  for  continuance  on  ac- 
count of  the  absence  of  Olin  Robertson  was 
overruled,  and  appellant  assigns  error.  The 
diligence  was  sufficient  The  facts  which 
appellant  shows  he  expected  to  prove  by  this 
witness — 

''is  that  on  the  night  of  the  alleged  offense,  and 
a  few  minutes  before  the  trouble  arose  the  xald 
witness  was  near  the  car,  and  saw  several  Mex- 
icans and  negroes  in  the  car,  and  they  were 
gambling;  that  shortly  thereafter  the  witness 
heard  a  commotion  at  the  said  car  where  he  had 
seen  the  parties,  and  at  once  the  lights  went 
out  and  he  heard  holloaing  and  saw  several  per- 
sons mn  from  the  said  car,  where  it  is  claimed 
by  the  state  the  robbery  took  place.  That  he 
was  near  to  the  said  car  and  did  not  hear  any 
noise  like  a  person  beating  or  knocking  on  the 
car." 

The  evidence  in  the  record  shows  that  on 
the  night  of  the  alleged  robbery  Nicholas  Her- 
nandez and  five  other  Mexicans  were  occupy- 
ing a  boarding  car,  and  two  other  Mexicans 


were  In  another  boarding  car  about  two  car 
lengths  away.  That  after  the  Mexicans  had 
retired  for  the  night  appellant  and  his  com- 
panions first  went  to  the  car  occupied  by  the 
two,  gained  entrance  to  ^e  car,  made  an 
assault  on  one,  and  the  o^er  one  escaped. 
The  wounded  Mexican  went  to  the  car  where 
the  six  were,  and  was  taken  in.  Appellant 
and  his  confederates  proceeded  to  that  car, 
battered  the  door  down,  gained  entrance,  and 
assaulted  the  Mexicans,  and  robbed  Her- 
nandez and  others.  Three  or  four  of  the  Mex- 
icans were  considerably  beaten  and  bruised. 
No  marks  of  Injury  were  visible  on  >iny  of 
the  negroes.  The  testimony  showed  from  the 
officers  and  others  that  the  side  door  of  the 
car  was  broken  practically  to  splinters  from 
blows  from  the  outside.  Appellant  testified 
that  he  and  his  companions  were  gambling 
with  the  Mexicans,  and  that  a  dispute  and 
fight  arose  over  the  game,  and  denied  in  toto 
the  robbery. 

We  had  occasion,  in  the  recent  case  of 
Clowers  v.  State,  228  S.  W.  226,  to  review 
some  of  the  authorities  relative  to  applica- 
tions tor  continuances.  After  quoting  from 
several  cases  announcing  the  general  rules, 
it  was  said: 

"If  the  witness  Jaggears  had  been  present 
in  conrt  and  had  testified  to  all  the  facts  which 
appellant  claims  he  would  have  sworn  to,  we 
do  not  believe  a  verdict  more  favorable  to  the 
appellant  would  have  resulted." 

This  statement  seems  to  be  peculiarly  ap- 
plicable here.  The  Mexicans  all  denied  that 
any  gambling  was  going  on.  That  was  only 
an  incidental  question.  If  the  fact  that  all 
parties  had  been  gambling  was  established  it 
would  not  disprove  a  subsequent  robbery 
charge.  The  application  states  that  the  wit' 
ness  would  testify  that  he  heard  a  "oommo- 
tlcm"  at  the  car.  There  is  no  question  that 
a  commotion  of  a  very  serious  character  oc- 
curred during  the  progress  of  the  alleged  rob- 
bery, attended  by  considerable  noise,  and  the 
discharge  of  a  pistol,  either  during  the  time, 
or  immediately  preceding  it '  We  cannot 
bring  ourselves  to  believe  that  any  injury 
was  done  appellant  by  the  action  of  the  court 
In  overruling  the  application  for  continuance, 
or,  in  view  of  the  entire  record,  hold  any  er- 
ror was  committed  therein. 

[S]  Appellant  complains  because  the  state 
was  permitted  to  prove  what  occurred  at  the 
car  where  the  two  Mexicans  were,  and  that 
one  of  them.  In  a  bloody  and  bruised  condi- 
tion, came  to  the  car  where  the  six  were. 
The  evidence  shows  It  to  have  been  a  continu- 
ous transaction  from  the  time  of  the  attack 
on  the  first  car  until  the  robbery  was  effected. 
One  of  the  parties  In  the  car  where  the  six 
were  was  awakeued  by  the  beating  on  the 
other  car,  and  roused  his  companions.  Ap- 
pellant and  his  companions  were  acting  to- 
gether, and  it  was  Immaterial  wblcb  one  corn- 
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mitted  the  Tarions  assaults  on  tbe  different 
Mexicans.  It  was  a  joint  enterprise^  in 
whicb  all  were  participating. 

[4]  Hernandez  was  permitted  to  testify 
over  appellant's  objection  that  one  of  the 
negroes  lUt  him  In  tbe  bead  with  a  track 
wrenob,  which  still  bad  blood  on  It  at  the 
time  of  the  trial,  tbe  objection  being  that  It 
bad  not  been  shown  that  appellant  struck 
him.  It  was  Immaterial  whether  it  was  ap- 
pellant or  some  of  his  confederates  who 
struck  the  blow.  The  act  of  one  was  the  act 
of  all,  and  prt^erly  provable  against  which- 
ever one  was  on  trial. 

[5]  The  witness  Chaves  was  permitted  to 
testify  over  objection  that  he  saw  appellant 
at  the  car  where  the  robbery  is  claimed  to 
have  occurred,  and  that  appellant  was  point- 
ing a  pistol  at  witness  while  some  one  else 
took  bis  money.  Tbe  objection  offered  was 
that  it  was  a  new  and  different  offense  than 
the  one  for  which  accused  was  on  trial. 
What  has  been  said  heretofore  applies  equally 
to  this  assignment  It  was  all  one  and  the 
same  transaction.  The  development  of  the 
case  disclosed  the  acts  of  the  various  partic- 
ipants, and  although  it  may  have  shown  the 
robbery  of  more  than  one  party.  It  was  res 
gestae,  and  proper  and  permissible  to  prove 
all  that  appellant  and  his  confederates  did 
during  tbe  entire  affair.  Burnett  v.  State, 
83  Tex.  Cr.  R.  97,  201  S.  W.  409. 

[8]  In  making  out  its  case  in  chief,  the 
state  used  two  of  the  Mexicans  who  were' 
present,  at  the  tizne  of  tbe  alleged  robbery. 
After  appellant  rested  his  case,  the  state 
then  put  (Ml  the  other  Mexicans  who  were 
present,  over  the  objection  that  it  was  not 
in  rebuttal.  The  testimony  of  all  these  wit- 
nesses was  pertinent  to  the  issues  under  in- 
vestigation, and  there  Is  no  merit  in  the  ob- 
jection that  it  if&s  not  in  rebuttal.  Tbe  com- 
mon-law rule  does  not  apply  in  this  state  in 
criminal  cases.  Article  717,  Vernon's  C.  C. 
P.,  and  note  on  page  308. 

[7]  Appellant  requested  tbe  following  spe- 
cial charge:  ^ 

"You  are  instructed  in  this  case  that,  if  you 
find  from  the  evidence  that  the  defendant  and 
others  went  to  the  camp  of  Xicholas  Hernandez 
for  tbe  purpose  of  gambling  with  the  Mexicans 
in  tbe  said  camp,  and  did  gamble  with  the  said 
Mexicans,  and  that  while  so  engaged  in  gambling 
a  dispute  arose  between  the  Mexicans  and  ne- 
groes, and  a  fight  ensued,  and  the  Mexicans 
were  beat  up,  and  Nicholas  Hernandez  was  as- 
saulted; and  that  the  defendant  then  ran  off 
and  did  not  rob  tbe  said  Nicholas  Hernandez, 
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and  did  not  aid  others  in  robbing  Mm,  then  yon 
will  find  the  defendant  not  guilty. 

"And  if  you  have  a  reasonable  doubt  as  to 
whether  the  difficulty  arose  over  a  gamble  game, 
and  as  to  whether  the  defendant  robbed  the. 
said  Nicholas   Hernandez,  then   yon   will   find 
tbe  defendant  not  guilty." 

Error  was  assigned  because  of  the  failure 
of  the  court  to  give  the  charge  requested. 
When  we  look  to  the  main  charge  of  tbe 
court,  we  find  the  following: 

"You  are  further  instructed  that  if  yon  believe 
from  the  evidence  that  this  defendant,  together 
with  others,  went  to  the  place  where  this  of- 
fense, charged  in  tbe  indictment,  is  alleged  to 
have  occurred,  and  that  they  went  there  for 
tbe  purpose  of  engaging  In  a  gambling  game, 
and  that  afterwards  the  defendant  with  snch 
other  persons  and  the  Mexicans  got  into  a  dis- 
pute, and  that  afterwards  some  other  person, 
other  than  the  defendant,  made  an  assault  and 
robbed  Nicholas  Hernandez,  if  yon  find  beyond 
a  reasonable  doubt  that  he  was  robbed,  the 
defendant  would  not  be  guilty,  unless  yon  fur- 
ther find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  was  present  at  the 
time,  and  knowing  the  unlawful  intent  of  such 
other  person,  if  any,  aided  by  acts  or  encour- 
aged by  words  or  gestures  such  other  person 
who  was  actually  engaged  in  the  unlaWfnl  act, 
if  any,  and  that  such  other  person,  with  de- 
fendant, acted  together  in  the  commission  of  the 
offense,  and  such  act  was  in  pursuance  of  a 
common  intent,  and  in  pursuance  of  a  previous- 
ly formed  design,  in  which  the  minds  of  all  unit- 
ed and  concurred." 

Appellant's  defense  was  that  he  did  not 
participate  In  the  robbery  of  Hernandez,  If 
he  was  robbed.  The  issue  as  to  whether  the 
parties  bad  been  engaged  in  a  gambling  trans- 
action prior  to  the  robbery  was  only  a  col- 
lateral matter.  We  find  the  court  telling  the 
Jury  that,  if  appellant,  together  with  others, 
went  to  the  place  where  the  robbery  is  al- 
leged to  have  occurred  for  tbe  purpose  of  en- 
gaging In  a  gambling  transaction,  and  that 
a  dispute  arose,  and  that  afterwards  some 
other  person  besides  tbe  appellant  robbed 
Hernandez,  that  appellant  could  not  be  found 
guilty,  unless  he  in  some  way  participated  in 
tbe  robbery.  This  substantially  presents  to 
the  Jury  the  same  issue  incorporated  in  the 
special  charge  requested  and  it  was  not  nec- 
essary for  the  court  to  practically  repeat  an 
instruction  which  had  substantially  been  giv- 
en to  the  Jury. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 
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ALLRED  at  al.  v.  STATE. 


(No.  6285.) 
Mb7 


(Conrt  of  OrlmiDal  Appeals  of  Texas. 
2S,  1921.) 

Appeal  from  Oana  County  Oonrt;  H.  O. 
Smith,  Judge. 

8.  F.  Allred  and  J.  N.  Atkinson  ^rere  con- 
victed of  the  theft  of  cotton  seed,  and  they 
appeal.    Affirmed. 

R.  H.  Hamilton,  Aast.  Atty.  Oen.,  for  the 
State. 

HAWKINS,  J.  Conviction  was  for  tbe  theft 
of  cotton  seed  of  less  than  $50  in  value. 
Punishment  was  assesssed  at  a  fine  of  $100 
and  15  days  in  jail  against  each  appellant. 

The  proceedings  upon  the  trial  appear  to  be 
regular.  No  fundamental  error  is  apparent 
from  the  record,  and,  in  the  absence  of  a 
statement  of  facts  and  bills  of  exceptions,  the 
judgment  of  the  trial  court  will  be  affirmed. 


FRAZIER  V.  STATE.     (No.  6307.) 

(Court  of  Criminal  Appeals  of  Texas.    Jnno  1, 
1921.) 

Appeal  from  Criminal  District  Court,  Dallas 
County;   Chas.  A.  Pippen,  Judge. 

Lucius  Fnuder  was  convicted  of  assault  to 
rapt,  and  appeals.    Affirmed. 

C.  M.  Goreton,  Atty.  Gen.,  and  C.  L.  Stone, 
Asst  Atty.  Qen.,  for  the  State. 

MORROW,  P.  J.  Conviction  Is  for  the  of- 
fense of  assanlt  to  rape;  punlshmeint  fixed  at 
confinement  in  the  penitentiary  for  five  years. 

The  record  reveals  that  tbe  appellant  was 
tried  upon  an  indictment  regularly  presented 
and  saffirient  in  form  and  substance.  No  bills 
of  exceptions  are  presented;  no  statement  of 
facts  is  before  us.  We  have  discovered  no  fun- 
damental errors. 

The  judgment  is  affirmed. 


DAVIS  V.  STATE.     (No.  6267.) 

(Court  of  Criminal  Appeals  of  Texas.    June  1, 
WJl.) 

Appeal  from  District  Court,  Kaufman  Ooun- 
ty;  Joel  R.  Bond,  Judge. 

Henry  Davis  was  convicted  of  aggravated 
assault,  and  he  appeals.    Appeal  dismissedL 

Wynne  &  Wynne,  of  Kaufman,  for  appellant. 
R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  Appellant  was  convicted 
in  the  district  court  of  Kaufman  county  of  ag- 
gravated assault,  under  an  indictment  charg- 
ing him  with  maiming,  and  his  punishment  fixed 


at  a  lino  of  |26  and  eonilnemettt  te  tlio  ooonty 
jail  for  80  dayo. 

There  is  before  us  a  (oqnest  on  behalf  of 
appellant  (or  the  dismissal  of  the  appeal  of 
this  ease,  which  request  is  hereby  granted,  and 
the  appeal  is  accordingly  dismissed. 


Ex  parto  FOSTEa    (No.  5928.) 

(C!oiirt  of  Criminal  Appeals  of  Texas.    March 

28,  1921.    Rehearing  Denied  June 

15,  XBm.) 

Original  application  by  Clarence  Foster  for 
habeas  con>us.  Relief  denied,  and  relator  re- 
manded. 

Sid  Crumpton,  of  Texarkana,  for  appellant. 
Alvin  M.  Owsley,  Asst.  Atty.  Uen.,  for  the 
State. 

HAWKINS,  J.  This  is  an  original  application 
(or  habeas  corpus,  seeking  release  of  relator 
from  tbe  State  Juvenile  Training  School  at 
GatesviUe,  where  he  was  confined  by  virtue  of 
judgment  and  sentence  of  the  district  court 
of  Bowie  county,  finding  him  to  be  a  delinquent 
and  incorrigible  child.  The  writ  was  issued, 
bail  granted,  and  the  matter  is  now  before  ns 
on  its  merits. 

This  is  a  companion  case  to  that  of  Morris 
Gordon,  228  S.  W.  1095,  and  the  same  ques- 
tions are  presented  in  both  cases.  They  are 
identical  in  that  respect;  but  the  original  Gor- 
don Case  is  before  us  on  appeal,  together  with 
habeas  corpus  proceedings,  and  the  Clarence 
Foster  Case  was  not  appealed,  but  js  only 
presented  on  habeas  corpus  proceeding.* 

Relator  contends  that  be  should  be  released 
from  custody  because  he  says:  (1)  "The  law 
defining  delinquent  and  incorrigible  children 
is  so  incongruous  and  unintelligible  in  its  terms 
as  to  render  it  of  such  doubtful  construction 
that  it  cannot  be  understood  and  is  therefore 
unenforceable."  (2)  "The  provisions  of  the 
law  in  reference  to  the  trial  and  commitment  of 
delinquent  children  violates  the  fundamental 
rights  of  the  accused  to  a  trial  by  jury,  and  of 
being  heard  by  counsel." 

If  the  foregoing  contentions  are  correct,  of 
course,  relator  is  entitled  to  the  relief  sought; 
but  they  have  all  been  decided  against  hia  con- 
tention. It  would  be  useless  to  repeat  what  haa 
been  said  heretofore  in  Re  Morris  Gordon, 
228  S.  W.  1095,  a  companion  case,  this  day  de- 
cided, both  on  motion  for  rehearing  and  orig- 
inal habeas  corpus  proceedings.  See  cases 
cited  in  those  opinions. 

The  other  questions  presented  are  Identical 
with  the  ones  raised  and  discussed  in  the  case 
just  referred  to.  It  constitutes  a  collateral 
attack  on  the  judgment,  there  being  no  appeal 
in  the  instant  case,  and  might  be  disposed  of 
under  the  authority  of  the  case  of  Ex  parte 
Davis,  85  Tex.  Cr.  R.  218,  211  S.  W.  466.  But 
all  matters  presented  have  been  disposed  of 
in  the  Gordon  Case,  to  which  reference  is  made. 

The  relief  prayed  for  is  denied,  and  relator 
is  remanded  to  the  custody  of  the  superintend- 
ent of  the  Juvenile  Training  School  at  Gates- 
viUe, Tex. 
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INDEMNITY  CO. 
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V.  LEONARD. 


(Conrt  oC  Oiva  Appeal*  of  Texas.    Beanjuont 
May  26,  1921.    Rebearinc  Deidcd 
June  8.  1921.) 

1.  Master  aad  aervant  4=>348— Compensation 
Act  liberally  oonstrued. 

To  effectuate  the  parpoae  of  the  'Work- 
men's Compensation  Act  (Vernon's  Ann.  GiT. 
St.  Supp.  1918,  art*.  6246-1  to  5246-01),  to 
provide  means  for  speedy  adjustment  of  in- 
dustrial accidents,  and  to  insure  compensation, 
its  proTisiona  should  be  liberally  construed  in 
favor  of  those  claiming  compensation. 

2.  Mastsr  aad  servant  «S3375(2)— Injury  to 
employ^  bearding  train  to  return  home  bold 
■■  "wmr—  ef  •nploynent,'*  witbhi  Compen- 
sation Act, 

Where  a  shipbuilding  company  operated 
nnder  a  contract  with  the  federal  government, 
on  a  cost  plus  profits  basis,  and  the  company's 
expenses  in  furnishing  railroad  transportation 
to  its  employes  were  part  of  the  cost,  and  an 
employ^,  after  leaving  the  train  at  the  place  of 
work  and  while  he  was  on  the  railroad  right 
of  way,  started  to  return  to  the  train  on  seeing 
a  signal  that  there  would  be  no  work  that  day, 
and  was  injured  in  jamping  across  a  ditch  be- 
tween him  and  the  train,  the  injury  occurred 
in  the  course  of  the  employment,  within  Work- 
men's Compensation  Act,  pt.  4,  {  1  (Vernon's 
Ann.  Ci'v.  St.  Supp.  1918,  art  6246-82),  so  as 
to  be  compensable,  though  he  occupied  Uie  re- 
lation of  passenger  to  the  federal  administra- 
tion of  railroads  as  carrier;  there  being  an 
election  of  remedies  under  part  2,  {  6a  (ar- 
ticle 6246—47),  of  the  act,  if  the  circumstances 
created  a  liability  against  the  carrier. 

[Ed  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
ef  Brnploymentl 

Appeal  from  District  Court,  Harris  Coon- 
ty;    Ewing  Boyd,  Judge. 

Proceeding  by  EBBe  V.  Leonard  nnder  the 
Workmen's  Compensation  Act  against  the 
Western  Indemnity  Company  to  recover  for 
the  death  of  her  husband,  an  employ^  of 
the  Universal  Shipbuilding  (Company.  From 
a  Judgment  of  the  district  court,  sustaining 
an  award  of  the  Industrial  Accident  Board, 
the  Indemnity  Comitany  api)eals.  Affirmed, 
with  dlrectlcms. 

Andrews,  Streetman,  Logue  &  Mobley,  W. 
U  Cook,  and  E.  J.  Fountain,  Jr.,  all  of  Hous- 
ton, for  appellant 

Atkinson  &  Atkinson,  ot  Houston,  for  ap- 
pellee. 

WALKER,  J.  This  appeal  Is  from  a  Judg- 
ment of  one  of  the  district  courts  of  Harris 
county,  sustaining  an  award  made  by  the 
Industrial  Accident  Board,  under  the  Texas 
Workmen's  Compensation  Act,  allowing  Mrs. 
Effle  V.  Leonard,  appellee,  compensation 
against  the  appellant  for  the  death  of  her 


husband,  James  Leonard.  On  the  29th  day 
of  October,  1918,  the  date  of  his  injury, 
James  Leonard  lived  in  the  city  of  Houston, 
and  was  an  employe  of  the  Universal  Ship- 
building Company,  and  had  been  for  many 
months  previous  thereto.    It  was  agreed: 

"It  is  also  agreed  that  due  to  the  fact  that 
the  plant  of  the  Universal  Shipbuilding  Com- 
pany was  several  miles  distant  from  the  city  of 
Houston,  and  also  to  the  fact  that  transporta- 
tion facilities  to  such  plant  were  limited,  and 
due  to  the  lack  of  bousing  facilities,  and  to  the 
fact  that  at  the  time  and  place  there  was  a 
scarcity  of  skilled  and  experienced  labor,  it 
became  necessary  to  provide  transportation 
for  the  employes  of  Universal  Shipbuilding 
Company  engaged  in  the  work  of  shipbuilding 
at  its^lant  in  question,  and  said  transporta- 
tion ^s  in  fact  provided  for  said  employes 
to  oarry  them  from  the  Southern  Pacific 
(Grand  Central)  Station,  in  the  city  of  Hous- 
ton,-to  said  ship  building  plant,  and  from  said 
plant  on  the  return .  trip  to  said  station.  At 
the  time  of  the  injuries  sustained  by  said  James 
Leonard,  above  mentioned,  and  fqr  a  consid- 
erable period  prior  thereto,  the  transportation 
of  the  employes  to  and  from  their  work  was 
without  cost  to  said  employes,  the  same  being 
carried  forward  into  the  transportation  cost 
paid,  in  addition  to  the  daily  wage  became  and 
was  a  part  of  the  contract  of  employment  be- 
tween the  employes,  including  the  said  James 
I^onard  and  the  said  Universal  Shipbuilding 
Company.  The  train  upon  which  said  employes 
were  carried  to  and  from  their  work  was  oper- 
ated on  a  certain  fixed  schedule,  and  was  not 
a  train  exclusively  for  such  employes,  but  em- 
ployes of  other  industries  were  carried  to  and 
from  their  work  thereon,  and  at  the  same 
charge  per  man.  In  the  case,  however,  of  the 
shipbuilding  employes  at  the  time  of  the  inju- 
ries to  James  Leonard,  and  for  some  time  prior 
thereto,  the  commutation  tickets  used  for  the 
purpose  were  furnished  to  its  employes  by  the 
Universal  Shipbuilding  Company  at  its  ship- 
yard, said  tickets  being  regularly  issued  by  the 
Federal  Railroad  Administration,  and  being 
paid  for  to  said  Railroad  Administration  by 
Universal  Shipbuilding  Company  in  accordance 
with  the  arrangements  theretofore  made  to  re- 
lieve the  employes  of  the  cost  of  said  trans- 
portation. The  ships  were  being  built  by  said 
Universal  Shipbuilding  Company  on  a  basis  of 
cost  plus  a  percentage  computed  thereupon  as 
profit,  and  the  additional  expense  of  trans- 
porting the  men  to  and  from  their  work  was 
under  authority  of  the  Emergency  Fleet  Cor- 
poration, acting  for  the  United  States  govern- 
ment included  as  a  part  of  the  cost  of  building 
the  ships.  The  trains  upon  which  the  employes 
in  question  rode,  and  the  tracks  upon  which 
they  were  operated,  were  in  no  sense  under 
the  control  of  the  Universal  Shipbuilding  Com- 
pany, but  were  under  the  control  -of,  and  oper- 
ated by,  the  United  States  Federal  Adminis- 
tration of  Railroads,  and  each  and  every  em- 
ploye who  rode  upon  such  train  or  trains 
thereby  became  a  passenger  and  occupied  the 
relation  of  passenger  to  the  Federal  Adminis- 
tration of  Railroads  as  carrier." 

This  arrangement  for  the  payment  of  the 
transportation,  as  set  forth  in  the  above 
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agreement,  was  made  by  the  XTnlTersal  Ship- 
building Company  under  authority  given  by 
the  Emergency  Fleet  Corporation,  and  as 
shown  by  the  agreement,  the  oost  of  this 
transportation  was  carried  Into  the  cost  of 
the  ships,  and  the  shipbuilding  company  was 
allowed  the  same  percentage  of  profit  oa  the 
cost  of  this  transportation  as  on  the  other 
items  of  expense  Incurred  in  building  ship& 
In  other  words,  every  time  James  Leonard 
rode  to  and  from  the  ship  plant,  he  was  mak- 
ing money  for  bis  employer.  This  transpor- 
tation was  allowed  the  employes  of  shipyards 
by  virtue  of  the  Macy  award,  and  in  connec- 
tion with  this  award  It  was  agreed: 

"It  is  further  agreed  that  such  award  was 
adopted  by  and  put  into  effect  at  once^y  said 
Universal  Shipbuilding  Company,  and  "at  the 
same  was  effective  until  after  November  11, 
1918,  and  that  the  said  James  Leonard  and  the 
other  employes  of  said  Universal  Shipbuilding 
Company  would  have  been  compelled,  had  it 
not  been  for  Buch  free  transportation  to  and 
from  such  shipyards,  to  spend  regularly  more 
than  10  cents  a  day  in  coming  to  and  from  their 
work  at  such  shipyards,  and  that  the  trans- 
portation actually  furnished  was  furnished  to 
the  employes  of  said  shipyards  by  reason  of 
the  facts  above  set  forth,  and  by  reason  of  the 
contract  and /agreement  between  such  Universal 
Shipbuilding  Company  and  its  employes,  and 
by  reason  of  the  Macy  award  above  set  forth." 

The  following  agreement  was  made  as  to 
the  immediate  drcumstancea  onder  which 
James  Leonard  was  injured: 

"It  is  further  agreed  that  on  or  about  said 
October  29,  1918,  the  said  James  Leonard 
boarded  said  train  at  Houston,  Tex.,  for  the 
purpose  of  proceeding  to  the  plant  of  said  ship- 
building company,  which  was  several  miles  dis- 
tant, and  performing  his  daily  duties  at  such 
plant;  that  in  due  course  said  train  reached 
the  plant  of  said  shipbuilding  company,  and  the 
said  James  Leonard,  together  with  several 
hundreds  of  the  other  employes  of  said  ship- 
building company,  got  off  said  train  and  started 
toward  the  entrance  gate  of  said  shipbuilding 
company,  in  order  to  begin  the  daily  work; 
that  after  leaving  said  train,  and  before  the 
reaching  of  said  entrance  gate,  but  while  yet 
on  the  railroad  right  of  way,  the  said  James 
Leonard  and  other  employes  with  and  around 
him  were  notified  by  said  shipbuilding  company 
by  means  of  a  signal  used  for  that  purpose 
that  no  work  would  be  performed  on  that  day, 
which  signal  was  given  by  reason  of  the  fact 
that  at  that  time  it  wag  raining;  that  the  said 
James  Leonard  immediately  turned  around  and 
started  back  to  said  train,  and  in  order  to 
board  said  train,  in  order  to  return  to  Houston, 
Tex.,  jumped  across  a  ditch  between  him  and 
said  train;  and  that  in  so  doing  the  said  James 
Leonard  received  the  injuries  from  which  he 
subsequently  died. 

"It  is  also  agreed  that  before  said  injuries 
above  set  forth  the  said  James  Leonard  was  a 
strong,  healthy,  able-bodied  man,  but  that  in 
jumping  said  d^tch  in  order  to  get  on  board 
said  train,  the  same  James  Leonard  suffered 
a  rupture  of  the  small  intestines,  from  which 
peritonitis   developed,   and   that  by   reason   of 


'  said  injuries  and  said  peritonitis  the  said 
James  Ltconard  died  in  Houston,  Tex.,  on  or 
about  the  9th  day  of  November,  1918,  and  that 
the  death  of  said  James  Leonard  was  due  di- 
rectly and  proximately  to  the  injuries  received 
by  him  as  aforesaid." 

On  these  fadts,  appellant  assigns  error 
agaldst  the  Judgment  of  the  court  on  the 
ground  that  "the  deceased,  James  Leonard, 
did  not  sustain  an  injury  in  the  course  of 
his  employment,  as  that  term  is  defined"  la 
the  Texas  Workmen's  Compensation  Act. 
Part  4,  f  1,  of  this  act  (Vernon's  Ann.  CiT. 
St  Supp.  1918,  art  5246-«2),  is  as  follows: 

"Hie  term  'injury  sustained  in  the  course  of 
employment,'  as  used  in  this  act,  shall  not 
indtids: 

"1.  An  injary  caused  by  the  act  of  Ood,  on- 
less  the  employe  is  at  the  time  engaged  in  the 
performance  of  duties  that  subject  him  to  a 
greater  haaard  from  the  act  of  Clod  responsible 
for  the  injury  than  ordinarily  apphes  to  the 
general  public. 

"2.  An  injury  caused  Iqr  an  act  of  a  third 
person  intended  to  injure  the  employ^  because 
of  reasons  personal  to  him  and  not  directed 
against  him  as  an  employfi,  or  because  of  his 
employment. 

"3.  An  injury  received  while  in  a  state  of 
intoxication. 

"4.  An  mjury  cansed  by  the  employe's  will- 
ful intention  and  attempt  to  injure  himself,  or 
to  unlawfully  injure  some  other  person,  but 
shall  include  all  injuries  of  every  kind  and 
character  having  to  do  with  and  originatmg  in 
the  work,  business,  trade  or  profession  of  the 
employer  received  by  an  employ^  while  engaged 
in  or  about  the  furtherance  of  the  affairs  or  busi- 
ness of  his  employer  whether  upon  the  em- 
ployer's premises  or  elsewhere." 

[1,  2]  Tlie  purpose  of  this  act  la  to  provide 
a  means  for  speedy  adjustment  of  industrial 
accident^  and  to  insure  compensation  to 
those  Injured  within  its  terms.  To  effectuate 
that  purpose  its  provisions  should  be  liberally 
construed  in  favor  of  those  claiming  com- 
pensation. We  believe  this  claim  for  com- 
pensation comes  within  the  meaning  of  the 
quoted  section  of  this  act  The  employ^  of 
the  Universal  Shipbuilding  Company  lived  In 
the  city  of  Houston,  and  it  was  necessary  to 
transport  them  from  the  city  to  the  plant, 
and  in  addition  to  their  daily  wages  these 
employes  were  entitled  to  this  transporta- 
tion. It  was  as  much  a  part  of  the  contract 
as  the  compensation  for  the  labor  performed ; 
It  being  agreed  that — 

"In  addition  to  the  daily  wages  [the  trans- 
portation] became  and  was  a  part  of  the  con- 
tract of  employment  between  the  employes,  in- 
cluding the  said  James  Leonard  and  the  said 
Universal  Shipbuilding  Company." 

Iieonard's  employer  selected  the  means  of 
such  transportation,  bought  the  ticket,  and 
delivered  It  to  him.  While  neither  the  train 
nor  the  track  were  under  the  control  of  the 
employer,  it  was  the  means — we  might  say 
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agent— of  tbe  employer  In  transporting  its 
employes  from  their  bomes  to  their  place  of 
work.  This  tran^x)rtation  was  "inddental 
to"  Leonard's  employment — was  a  part  of 
tbe  contract,  and  in  fact  a  part  of  bis  com- 
pensation. It  was  said  in  Donovan's  Case, 
217  Mass.  76,  78,  104  M.  £>.  431,  Ann.  Cas. 
19150,  778,  779: 

"The  finding  of  the  Industrial  Accident  Board 
that  Donoran's  transportation  was  'incidental 
to  his  employment'  fairly  means,  in  tbe  con- 
nection in  whidi  it  was  used,  that  it  was  one 
of  the  incidents  of  his  employment,  that  it 
was  an  accessory,  collateral,  or  subsi^ary  part 
of  his  contract  of  employment,  somethinK  added 
to  tbe  principal  part  of  that  contract  as  a 
minor,  but  none  the  less  a  real  feature  or  de- 
tail of  the  contract" 

Leonard  was  on  his  way  to  his  work, 
traveling  in  the  usual  way  over  the  route 
selected  by  his  employer,  and  as  directed  by 
his  employer.  While  not  on  his  employer's 
premises,  he  was  in  obedience  to  the  orders 
of  his  employer,  and  was  injured  in  tbe 
course  of  his  obedience  to  such  orders.  Ttie 
duties  of  bis  employment  did  not  end  at  tbe 
gates  of  tbe  plant,  for  tbe  employer  bad  con- 
tracted to  carry  him  back  to  tbe  city,  and  tbe 
cost  of  such  transportation  was  not  an  over- 
head expense,  to  be  taken  care  of  in  tbe  price 
charged  for  tbe  finished  product,  but  was  it- 
self a  direct  source  of  revenue  and  profit.  It 
seems  to  us  that  tbe  rule  announced  in 
Donovan's  Case,  supra.  Is  applicable  to  the 
facts  of  ibis  case,  to  wit: 

"There  have  been  several  decisions  in  Eng- 
land as  to  when  and  how  far  an  employ^  can 
be  said  to  have  been  in  the  employ  of  bis  mas- 
ter, while  traveling  to  and  from  his  work  in  a 
vehicle,  or  means  of  conveyance  provided  by 
the  latter,  and  how  far  injuries  received  in 
socb  a  conveyance  can  be  said  to  have  arisen 
oat  of  and  in  tbe  course  of  the  employment. 
Many  of  these  decisions  have  been  cited  and 
discussed  by  Professor  Bohlen  in  25  Uarvard 
L.  Review,  401  et  seq.  From  bis  discussion 
and  tbe  cases  referred  to  by  him,  and  from  the 
later  decirions  of  tbe  EngUeh  conrts,  tbe  rule 
Itas  been  established,  as  we  consider  in  accord- 
ance with  sound  reason,  that  tbe  employer's 
liability  in  such  cases  depends  upon  whether 
the  conveyance  has  been  provided  by  him,  aft- 
er the  real  beginning  of  the  employment,  in 
complianc*  with  one  of  the  implied  or  express 
terms  of  the  contract  of  employment,  for  the 
mere  use  of  the  employes,  and  is  one  which 
tbe  employes  are  required,  or  as  a  matter  of 
right  are  permitted,  to  use  by  virtue  of  that 
contract." 

Peculiarly  so  In  this  case,  because  of  the 
profit  and  advantage  accruing  to  tbe  employ- 
er through  such  transportation.  We  conclude 
that  Leonard's  injury  did  originate  in  his 
work,  and  was  received  in  the  course  of  bis 
employment,  and,  at  tbe  time  of  receiving 
such  Injury,  that  he  was  engaged  in  the  fur- 
therance of  bis  master's  business.  The  fact 
that  be  did  mot  work  tliat  day,  and  that  ap- 


pellant received  no  premium  for  bis  services 
on  that  day,  are  not  controlling.  Leonard 
was  at  tbe  place  of  his  employment,  under 
tbe  terms  of  bis  contract.  Being  there  ond&r 
these  circumstances,  tbe  relation  of  employer 
and  employe  existed,  wltbln  the  meaning  of 
tbe  Workmen's  Compensation  Act.  Appel- 
lant did  not  contract  with  the  shipbuilding 
company  to  pay  compensation  to  employes 
only  on  tbe  days  they  worked,  but  "while  en- 
gaged in  or  about  the  furtherance  of  tbe  af- 
fairs or  business  of  their  employer." 

In  support  of  its  assignment,  appellant  cites 
the  Dlnkins  Case,  211  S.  W.  940,  an  opinion 
by  this  court,  in  which  writ  of  error  was  de- 
nied tv  tbe  Supreme  Court,  and  Bausch  v. 
Standard  Sliipbuilding  Corporation,  111  Misc. 
Rep.  450,  181  N.  Y.  Supp.  613.  The  Dlnkins 
Case  is  so  different  from  this  case  on  its  facts 
that  we  do  not  consider  it  in  point  The 
Rauscb  Case  is  somewhat  similar  on  its  facts, 
but  it  does  not  appear  from  tbe  statement 
of  tbe  case  that  tbe  defendant  wag  receiving 
a  profit  on  tbe  cost  of  transportation;  also 
it  appeared  from  the  statement  of  the  case 
that  tbe  transportation  "in  no  wise  figured  in 
the  pay  or  wages  of  the  plaintiff's  intestate." 
Here,  as  we  have  seen,  it  was  expressly 
agreed  that  the  cost  of  this  transportation 
was  "a  part  of  tbe  contract  of  employment" 
'  As  appears  from  tbe  agreed  statement  of 
facts,  tbe  trains  upon  which  James  Leonard 
rode,  and  tbe  tra<&B  on  which  these  trains 
were  operated,  were  not  under  the  control  of 
the  Universal  Shipbuilding  Company,  but 
were  under  the  control  of  and  operated  by 
the  United  States  Federal  Administration  of 
Railroads,  and  Leonard,  while  riding  on  sucb 
train,  was  a  passenger  and  occupied  the  rela- 
tion of  passenger  to  tbe  Federal  Administra- 
tion of  Eailroads,  as  carrier.  We  do  not  be- 
lieve that  this  fact  took  Leonard  from  un- 
der tbe  protection  of  the  Workmen's  Com- 
pensation Act  Had  be  been  injured  under 
circumstances  creating  a  liability  against  tbe 
Railroad  Administration,  the  appellee  would 
have  had  an  election  of  remedies.  It  would 
not  have  defeated  tbe  right  to  compensation. 
Workmen's  Compensation  Act,  part  2,  |  6a 
(article  5246—47). 

Appellant's  fourth  assignment  of  error  is: 

"The  trial  court  erred,  to  the  prejudice  of 
the  plaintiff  in  error,  in  decreeing  any  amount 
of  compensation  to  the  defendants  beyond 
that  which  had  matured  upon  the  basis  of 
weekly  payments  to  the  date  of  Judgment" 

Tbe  proposition  is: 

"Since  tbe  accrued  compensation  at  the  time 
of  tbe  trial  amounted  to  4990,  the  decreeing  of 
$1,027.62,  as  due  on  the  date  of  tbe  Judgment, 
was  error." 

We  find  the  following  notation  In  pencil 
writing  under  this  proposition: 

"This  question  will  be  withdrawn  by  consent 
of  counsel,  as  per  agreement  on  trial  of  the 
case." 
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The  Judgmoit  of  tbe  trial  court  In  decree- 
ing successive  executions  for  the  collection  of 
the  conipensatlon  as  It  matures  Is  sustained 
by  U.  S.  Fidelity  &  Guaranty  Oo.  ▼.  Davis, 
212  S.  W.  242. 

Believing  that  this  case  was  correctly  tried, 
the  Judgment  of  the  trial  court  Is  affirmed. 
This  order  Is  made,  however,  without  preju- 
dice to  the  rights  of  appellant  to  reopen  the 
case,  should  conditions  arise  which,  under  the 
Workmen's  Compensation  Act,  would  termi- 
nate appellee's  right  to  receive  compraisation. 
In  making  this  order,  it  Is  our  purpose  to  de- 
cree that  the  Interest  of  appellees  In  this  re- 
covery shall  be  held  by  them  under  the  re- 
strictions and  privileges  provided  by  the 
Workmen's  Oompensatlon  Act 


Appeal  from  Eastland  Gounty  Court;  at 
Law;  H.  U.  Eust,  Judge. 

Action  by  Frank  Crawford  against  3.  T. 
WUcox.    Judgment  for  plaintiff  and  defend- 
ant appeals  from  the  Judgment,  and  from  an 
order  denying  a  new  trial.    Affirmed. 
Harry  E  Pratt,  of  BasOand,  for  appellant 
Carl  P.  Springer,  <a  Eastland,  for  appellee. 


WILCOX  V.  CRAWFORD.    (No.  1221.) 

(Court  of  Civil  Appeals  of  Texas.    Kl  Paso. 
May  26,  1921.) 

I.  Trial  «=>39a-Court  may  refuse  to  make 

and  file  flndlngs  and  conclusions  before  entry 

of  Judgment,  In  view  of  statute. 

Since  Vernon's  Saylee'  Ann.  Civ.  St.  1914, 

art  2075,  provides  that  the  Judge  shall  have  10 

days   after  adjonmment  in  which  to  prepare 

bis  findings  of  fact  and  conclusions  of  law,  it 

is  not  error  for  the  court  to  decline  to  make 

and  file  hia  findings  before  entry  of  Judgment 

2.  Mines  and  minerals  <8=>74— Buyer  of  Inter- 
est in  lease  under  executory  contract  held  en- 
titled  to  recover  amount  paid  as  for  ftuiure 
of  consideration. 
Where  the  buyer  within  the  time  provided 
for  in  his  executory  contract  for  the  purchase 
of  an  Interest  in  an  oil,  gas,  and  mineral  lease, 
approved  the  title  and  tendered  the  balance  of 
tbe  consideration  and  demanded  a  deed,  bat 
the  seller  was  unable  to  perform,  for  the  rea- 
son that  hia  option  contract  to  purchase  from 
the  record  owner,  which  he  assigned   to   the 
buyer,  had  expired.    The  buyer  was  entitled  to 
recover  tbe  amount  paid  as  for  failure  of  con- 
sideration. 

3.  Payment  <8=373  (4)— Evidence  of  payment  of 
check  held  sufficient. 

Where  plaintiff  executed  and  delivered  to 
defendant  a  check  for  $500,  which  was  indorsed 
by  defendant  and  marked  "paid"  by  a  bank, 
there  was  sufficient  evidence  to  sustain  a  find- 
ing of  payment  of  tbe  $500. 

4.  Mines  and  minerals  «=>74— Where  seller  of 
Interest  In  lease  falls  to  perform,  purchaser 
entitled  to  Interest  on  an  advance  payment 
recovered. 

Where  purchaser  of  an  interest  in  oil,  gas, 
and  mineral  lease  recovered  from  the  seller  a 
sum  paid  in  advance  to  the  seller  for  the  in- 
terest which  the  seller  could  not  convey,  the 
purchaser  was  also  entitled  to  interest  on  such 
sum  from  the  date  of  its  payment 


PER  CURIAM.  Frank  Crawford  brought 
this  suit  against  J.  T.  WUcox  to  recover  of 
him  the  sum  of  $500,  alleged  to  have  been 
paid  by  him  to  WUcox  as  a  part  considera- 
tion for  an  oil,  gas,  and  mineral  interest  In 
certain  lands  described,  said  interest  aUeged 
to  be  equal  to  five  acres  of  royalty  undivided 
in  the  lands  described.  The  suit  is  based  up- 
on tbe  foUowiog  oontract: 

"Tlie  State  of  Texas,  County  of  Eastland. 

"XT.  WUcox  has  agreed  to  sell  and  Frank 
Orawford  has  agreed  to  buy  the  oil,  gas  and 
other  minerals  subject  to  an  oU  and  gas  lease 
on  same  in  favor  of  CaldweU  Oa  Co.,  as  fol- 
lows : 

"Acreage:    6  full  acres  of  royalty  therefai. 
^.  'liSnd:   The  S.  %  of  Sec.  458,  S.  P.  By.  Ob. 
the  N.  W.  %  of  Sec.  36,  Block  4,  H.  &  T.  C 
Jy.  Co.  tbe  N.  %  of  N.  B.  %  Sec.  86,  BL  4,  H. 
&  T,  C,  Ry.  Oo, 

"Consideration:  $1,500.00  as  follows:  $500.- 
00  paid  upon  approval  of  tiUe  this  day  by 
check  on  the  City  National  Bank  of  EasUand 
to  be  $1,000.00  additional  sixty  days  from  date 
hereof,  with  no  interest  on  same.  Upon  pay- 
ment of  said  $1,000  and  delivery  of  said  $500.00 
check  above  on  or  before  August  10,  1919,  said 
royalty  deed,  also  m  escrow  with  a  copy  of 
thM  contract  shall  be  deUvered  to  Crawford. 

Abstract:  to  be  faraished  for  examination, 
and  Crawford  has  full  ten  days  m  which  to 
have  same  examfaied.  This  deal  to  be  closed 
only  m  event  that  tiUe  to  said  land  is  good  and 
merchantable  in  W.  H.  Green,  in  the  opinion 
of  attorneys  for  Crawford  who  are  to  be  ex- 
dnsive  judges  of  said  tiOe.  If  title  proves  de- 
fective and  is  not  made  merchantable,  said 
$500.00  check  to  be  returned  to  Crawford.  If 
title  is  good  and  merchantable,  and  Crawford 
fails  and  refuses  to  pay  said  additional  sum  of 
$1,000.00  as  herein  stipulated,  then  said 
$500.00  to  be  paid  Wilcox  na  liquidated  dam- 
ages herein. 
Date:    June  10,  1819. 

"J.  T.  WUcox, 
.__.^  "Frank  Crawford. 

TV^itness; 

"V.  T.  Seaberry." 

Crawford  alleged  that  at  tlie  time  of  the 
making  of  the  above  contract  he  paid  to  Wil- 
cox the  $500  called  for  in  the  contract  and 
that  it  was  fully  understood  and  agreed  by 
the  parties  to  the  contract  that  in  case  Wil- 
cox should  for  any  reason  fall  or  refuse  to 
deliver  a  proper  conveyance  of  the  property 
WUcox  should  return  to  him  the  $500  paid. 
He  aUeged  his  ablUty  and  wUUngness  to  (Hs- 
charge  his  part  of  the  contract  and  so  noti- 
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fled  ^^cox,  bnt  tbat  Wilcox  refased  to  com- 
ply with  the  terms  of  the  contract,  and  refus- 
ed to  make  proper  conveyance  of  the  proper- 
ty, and  refused  to  return  to  him  the  $500  paid. 
Appellant  answered  by  general  demurrer  and 
general  denial.  The  case  vras  tried  without  a 
Jury,  and  the  court  rendered  Judgment  for 
Crawford  for  $500,  with  Interest 

WUcox  filed  a  motion  for  a  new  trial, 
which  the  court  overruled  to  which  ruling 
Wilcox  excepted  and  gave  notice  of  appeal. 
Appellant,  upon  the  commencement  of  the  tri- 
al on  the  14th  day  of  June,  1910,  requested 
the  court  to  make  findings  of  tact  before  the 
entry  of  the  court's  Judgment,  which  request 
the  court  refused  to  comply  with,  stating 
that  he  would  make  such  fludings  after  Judg- 
ment, but  not  before. 

The  court  made  and  filed  findings  of  fact 
and  conclusions  of  law.  Briefly  stated,  the 
court  found  tliat  the  above  contract  was 
made  and  entered  into  by  appellant  and  ap- 
pellee: that  said  ctmtract,  together  with  a 
deed  to  said  royalty,  were  itlaced  In  the  First 
State  Bank  of  Eastland,  to  be  held  in  es- 
crow; that  on  June  10,  1919,  Crawford  deliv- 
ered to  Wilcox,  through  V.  T.  Seaberry,  his 
check  on  the  City  National  Bank  for  $500; 
that  Wilcox  executed  an  assignment  of  his 
interest  in  said  royalty  to  Crawford  and  that 
said  asslgument  was  placed  with  said  con- 
tract and  royalty  deed  and  held  in  escrow 
by  the  First  state  Bank  of  Eastland;  tliat 
prior  to  the  60-day  period  called  for  In  the 
ctmtract  Crawford  duly  tendered  his  check 
for  $1,000  to  both  the  bank  and  Wilcox,  and 
demanded  the  royalty  deed ;  Qiat  said  Bank 
refused  to  deliver  any  of  the  papers  held  by 
It;  tliat  at  no  time  has  appellant  delivered 
said  royalty  deed  to  appellee ;  that  appellee's 
che<^  on  the  (Mty  National  Bank  for  $600 
was  dniy  Indorsed  by  amwllant  and  marked 
paid  by  the  bank. 

[1]  nteie  is  no  merit  in  the  second  assign- 
ment complaining  of  the  refusal  and  failure 
of  the  conrt  to  make  and  file  his  findings  of 
fact  and  conclusions  of  law  prior  to  the  en- 
try of  Judgment.^ 

Article  2076,  vW.,  provides  that  the  Judge 
shall  have  10  days  after  the  adjournment  at 
which  the  cause  may  be  tried  in  such  court 
in  wiilch  to  prepare  his  findings  of  fact  and 
conclusions  of  law.  The  Legislature  of  this 
state  has  fixed  the  time  within  which  the  tri- 
al court  in  this  state  must  make  and  file 
the  fludings  of  fact,  and  the  conrts  have  no 
power  to  require  trial  conrts  to  perform  that 
service  earlier  than  the  time  fixed  by  the 
Legislatnre. 

[2]  The  first  assignment  claims  reversible 
error  in  entering  Judgment  for  appellee  on 
the  ground  that  there  was  no  evidence  to  sus- 
tain the  Judgment,  the  evidence  showing  that 
appellee  had  paid  appellant  $500  for  the  ex- 
ecution of  tlie  assignment  of  appellant's  in- 
t«rest,  as  called  for  in  the  above  contract; 
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the  as8]i:nment  hilving  been  executed  <m  June 
27,  1919. 

Tlie  assignment  of  the  interest  by  appel- 
lant to  aivellee  referred  to,  reads: 

"For  and  in  consideration  of  the  sum  of 
$500.00  cash  in  band  paid  me  by  Frank  Craw- 
ford, the  receipt  whereof  is  hereby  acknowl- 
edged, I,  J.  T.  Wilcox,  hereby  assign  and  trans- 
fer my  interest  in  the  attached  contract  of 
sale  in  said  five  acres'  of  royalty  as  described  in 
said  contract  and  royalty  deed  from  W.  H. 
Green  and  wife,  so  that  said  Crawford  may  pay 
the  additional  sum  of  $1,000.00  to  be  credited 
W.  H.  Green,  and  take  up  said  contract,  and  be 
delivered  said  deed." 


The  assignment  was  signed  by  Wilcox  and 
duly  acknowledged.  Crawford  made  tendw 
of  the  $1,000,  but  the  escrow  holder  of  the 
royalty  deed  from  Green  and  wife  to  Wilcox, 
under  instruction  from  Green,  refused  to  de- 
liver to  Crawford  the  Green  royalty  deed. 
Thereupon  Crawford  demanded  of  Wilcox 
the'  return  to  him  of  the  $500  paid.  This 
Wilcox  refused  to  do.  Wilcox's  contention 
is  that,  having  assigned  his  royalty  interest 
to  Crawford  under  the  assignment  contract, 
and  Crawford,  having  appellant's  Interest  in 
the  five-acre  royalty  be  had  a  right  to  compd 
Green  and  wife  to  convey,  and  therefore  ap- 
pellant had  no  right  of  recovery  for  the  $500. 

The  interest  Wilcox  had  is  expressed  In  an 
executory  contract  with  W.  H.  Green,  Sr., 
and  wife,  of  date  April  7,  1919.  in  which 
Green  and  wife,  for  a  consideration  of  $1 
paid,  and  an  additional  $1,000  to  be  paid  ui»- 
on  the  acceptance  of  title,  agreed  to  deliver 
a  royalty  deed  to  the  undivided  flve-acre  in- 
terest In  172  acres  of  land  described.  The 
royalty  deed  was  executed  by  Green  and  wife 
and  placed  in  escrow  In  the  escrow  bank, 
with  the  direction  to  the  bank  to  deliver  tiie 
deed  to  Wilcox  upon  tlie  payment  of  the  $1,- 
000.  Wilcox  was  to  have  10  days  in  frhlch  to 
have  his  attorneys  pass  ujion  the  title  as  cer- 
tified by  the  abstractors  of  title  when  the  $1,- 
000  was  to  be  paid  to  Green  or  paid  to  the  es- 
crow bank  for  Green.  The  title  was  passed 
upon  by  Wilcox  on  July  27,  1919,  and  was 
satisfactory,  but  the  $1,000  was  not  tendered 
or  paid  to  Green  or  the  escrow  bank  until 
about  the  10th  day  of  august  1919. .  On  July 
21,  1919,  Green  wrote  the  bank  to  the  effect 
that  Wilcox's  time  within  which  he  was  to 
sell  the  property  was  up,  and.  If  be  had  not 
then  paid  the  $1,000,  not  to  deliver  the  deed. 

We  have  concluded  that  on  the  10th  day  of 
August,  1919,  Green  haying  declared  the  op- 
tion to  Wilcox  forfeited  for  the  failure  to 
pay  the  $1,000,  Wilcox  had  no  interest  to  con- 
vey, and  that  his  assignment  to  Crawford 
was  without  consideration.  The  trial  court 
was  not  In  error  In  rendering  the  Judgment, 
as  claimed  In  the  first  assignment. 

[3]  The  evidence  is  sufficient  to  sustain 
the  court's  finding  that  the  $500  had  beMt 
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paid  by  Crawford  to  Wilcox,  as  complained 
of  in  ithe  tliird  and  fourth  assignments. 

The  evidence  is  snflScient  to  sustain  the 
court's  finding,  as  complained  of  In  the  fifth 
assignment,  that  Crawford  tendered  payment 
of  the  $1,000  both  to  WUcox  and  the  escrow 
bank,  and  demanded  th«  delivery  of  the  es- 
crow deed. 

[4]  There  is  no  merit  in  the  sixth  assign- 
ment complaining  of  the  court's  concluslou  of 
law  that  Qrawford  was  entitled  to  recover  of 
Wilcox  the  $500  paid,  with  interest  from  the 
date  of  its  payment.  Crawford  had  received 
no  interest  or  title  to  the  property  sought  to 
be  conveyed  to  him  under  the  assignment  by 
WUcox. 

Finding  no  reversible  error,  the  case  la  af- 
firmed. 


CONCHO  CAMP,  NO.  66,  W.  0.  W.,  v.  CITY 
OF  SAN  ANGELO.  (No.  5722.) 

(Court  of  (Svil  Appeals  of  Texas.    Austin. 
May  28,  1921.) 

1.  Taxation  «=:>24l  (3)— Voluntary  assooiatlon 
not  axempt  In  view  of  use  of  lodge  room  and 
flrat  story  of  building  by  others. 

A  benevolent  association  whose  lodge  room 
was  not  only  rented  to  other  charitaMe  insti- 
tutlons,  but  the  first  story  of  whose  building 
was  rented  for  commercial  purposes,  was  not 
entitled  to  exemption  from  taxation  on  its 
property  under  Vernon's  Sayles'  Ann,  Civ.  St. 
1914,  art.  7607,  prescribing  what  property  shall 
be  exempt  from  taxation,  in  view  of  Const 
art  8,  I  2,  conferring  power  on  the  Legislature 
to  pass  laws  exempting  instltntions  of  purely 
public  charity. 

2.  Taxation  «=»24l(3)— 4.eeal  otunp  of  bM«v« 
olent  association  not  entitled  to  exemption  In 
view  of  Its  life  Insuraooe  feature;  "purely 
piibllo  charity." 

Local  camp  of  voluntary  benevolent  order 
held  not  entitled  to  exemption  from  taxation, 
under  Vernon's  Sayles'  Ann.  Ov.  St.  1914,  art. 
7507,  on  account  of  its  issuing  insurance  poli- 
cies to  its  members,  so  that  It  was  not  an  in- 
stitution purely  for  public  charity  within  the 
constitutional  authorisation  of  the  Legislature 
to  make  exemptions.    Const,  art.  8,  t  2. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Purely 
PubUc  Charity.] 

S.  Mnnlolpal    corporations  <S=>962— Levies    to 
pay  for  funding  bonds  and  to  pay  off  Judg- 
ment on  street  Improvement  bonds  not  lim- 
itation on  power  ef  dty  to  levy  taxes  for 
street  improvements  to  extent  of   15  cents 
per  $100. 
In  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  882,  924-926,  and  937,  levies  made 
by  the  city  of  San  Angelo  to  pay  oS  funding 
bonds  issued  in  1903,  and  to  obtain  funds  to 
pay  off  a  judgment  obtained  against  the  city 


on  street  improvement  bonds  issued  In  1899, 
Aeld  not  to  have  constituted  any  limitation  on 
the  power  of  the  city  to  levy  taxes  for  street 
Improvements  to  the  extent  of  15  cents  on 
tiie  $100. 

4.  Munleipal  oorporatloas  «=>626,  951— ProvU 

siott  to  pay  Interest  on  and  create  sinking 

fund  for  high  school  bonds  In  year  of  dating 

proper  though  they  wars  not  sold  aaUl  next 

year. 

Where  certain  high  school  bonds  issued  by 

a  dty  were  to  bear  interest  from  May  1,  1914, 

it  was  proper  that  provision  should  be  made  to 

pay  interest  and  create  a  sinking  fund  for  the 

year  1914,   as  well   as   ail   subsequent  years, 

though  the  bonds  were  not  sold  and  in  such 

sense  not  issued  until  June,  1915. 

Appeal  from  District  Court,  Tom  Green 
County;  J.  W.  Tlmmins,  Judge. 

Suit  by  the  City  of  San  Angdo  against 
Conchp  Camp,  No.  66,  Woodmen  of  the 
World.  Ifrom  judgment  for  plaintiff,  defoid- 
ant  appeals.    Affirmed. 

Hill,  Lee  &  Hill,  of  San  Angelo,  for  ap- 
pellant 

Jos.  Spenoe,  Jr^  of  San  Angelo,  tm  ap- 
pellee. 

KEY,  C.  J.  AppeUee  brought  this  snU 
against  appellant  to  recover  taxes  alleged  to 
be  due  for  the  years  1009  to  1914,  Inclusive, 
on  appellant's  lot  and  lodge  building  in  the 
dty  of  San  Angelo.  Appellant  defended  up- 
on the  ground,  first  that  the  property  was 
exempt  from  taxation  under  the  Constitution 
and  laws  of  Texas;  and,  second,  that  If 
not  80  exempt,  some  of  the  taxes  sought  to 
be  recovered  were  Illegal,  liecause  appellee 
bad  no  power  to  levy  and  collect  them.  The 
case  was  submitted  to  the  court  without  a 
Jury,  upon  an  agreed  statement  of  facts,  and 
judgment  was  rendered  for  appellee;  and 
appellant  has  brought  the  case  to  this  court 
and  Insists  that  the  judgment  should  be  re- 
versed. 

The  case  has  been  he^L  under  submission 
longer  than  usual,  awa^pg  the  decision  of 
the  Supreme  Court  in  City  of  Houston  v. 
Scottish  Rite  Benevolent  Assodatioa  et  al., 
230  S.  W.  978,  which  case  has  been  recently 
decided  by  that  court 

Under  the  first  and  second  assignments  of 
error,  appellant  contends  that  the  property 
is  exempt  from  taxation.  As  pertinent  to 
that  question,  we  copy  from  appellant's  brief 
the  following  statement: 

"Appellee,  in  the  years  for  which  it  seeks  to 
recover  taxes,  was  a  municipal  corporation, 
created  and  existing  under  the  general  laws  of 
Texas.  The  plaintiff's  first  amended  petition 
upon  wliich  the  case  was  tned  was  in  the  usual 
form,  and  alleged  that  the  appellant  was  a  vol- 
untary benevolent  asBOciation  owning  the  real 
estate  described  therein  wliidi  was  held  for  it 
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by  its  trDBtees.  Appellant,  besides  its  demur- 
rers, filed  a  general  denial  and  a  special  an- 
swer in  which  it  denied  liability  for  the  taxes, 
its  said  special  answer  being  as  follows: 

"  'For  further  and  special  answers  herein,  de- 
fendant denies  that  its  said  property  in  plain- 
tiff's petition  described  was,  for  the  years 
therein  mentioned  and  alleged,  subject  to  taxa- 
tion by  plaintilt,  but  it  avers  that  the  same 
waa,  under  the  Constitution  and  laws  of  Texas, 
exempt  from  taxation  in  this,  that  defendant 
was  the  owner  of  said  lot  and  had  erected 
thereon  a  two-story  brick  building,  the  upper 
story  being  used  by  defendant  as  a  place  for 
holding  its  meetings,  and  renting  to  other  socie- 
ties the  use  thereof  for  their  meetings,  and  the 
lower  or  ground  floor  thereof  was  rented  for  a 
•tore;  that  said  building  was  not  used  by  de- 
fendant with  a  view  of  profit,  and  that  all  of  the 
rents  arising  therefrom  were  appropriated  by 
defendant  solely  to  pay  its  current  lodge  ex- 
penses, and  for  the  benefit  of  its  sick  and  dis- 
abled members  and  their  families,  and  for  the 
burial  of  its  members  and  their  families,  and 
for  the  maintenance  of  its  members  when  un- 
able to  provide  for  themselves,  besides  other 
benevolent  and  charitable  purposes  often  done 
and  performed  by  It.  Defendant  avers  that  it 
is  a  local  camp  at  San  Angelo  of  what  is  known 
as  the  Woodmen  of  the  World;  that  as  audi 
local  camp  it  dispenses  aid  to  its  members  and 
others  in  sickness  or  distress  or  death  without 
regard  to  poverty  or  riches  of  the  recipient; 
that  its  funds,  property,  and  assets  are  placed 
and  bound  to  relieve  and  minister  to  the  relief 
of  its  members  when  in  want,  sickness,  and  dis- 
tress, and  to  educate  and  maintain  the  orphans 
of  its  deceased  members;  that  the  sources  of 
its  income  and  means  of  raising  money  with 
which  to  discharge  its  benevolent  and  chari- 
table purposes  Is  raised  by  monthly  dues  upon 
its  members  and  the  rental  from  said  building, 
all  of  which  is  appropriated  and  used  for  the 
purposes  aforesaid,  that  by  reason  of  the  facts 
the  defendant  is,  within  the  meaning  of  the 
Constitution  and  laws  of  Texas,  a  public  char- 
ity, engaged  In  a  purely  charitable  work,  and 
as  such  its  property,  money,  and  assets  are 
exempt  from  taxation,  and  this  it  is  ready  to 
verify.' 

"The  admitted  facts  show  that  appeflant  is 
a  local  subordinate  camp  of  the  Sovereign 
Camp  of  the  Woodmen  of  the  World;  that 
said  Sovereign  Camp  of  the  Woodmen  of  the 
World  is  a  fraternal,  beneficiary,  benevolent 
society,  organized  and  existing  under  the  name 
of  the  Sovereign  Camp  of  the  Woodmen  of  the 
World,  with  head  oflRee  at  Omaha,  Neb.,  the 
object  of  the  society  being  to  combine  its  mem- 
bers into  a  secret,  fraternal,  beneficiary  and 
benevolent  society;  to  comfort  the  sick,  and 
cheer  the  unfortunate  by  attention  and  minis- 
trations in  time  of  sorrow  and  distress;  to 
promote  fraternal  love  and  unity;  to  create  a 
fund  out  of  which,  on  the  death  of  a  member, 
a  sum  not  exceeding  $3,000  may  be  paid  to  the 
beneficiary  named  by  the  deceased  member,  and 
to  erect  a  monument  at  his  grave,  such  fond 
for  the  payment  of  the  death  losses  to  the 
beneficiary,  and  the  erection  of  a  monument  to 
the  deceased  member,  being  raised  by  advance 
assessments  against  each  member  taking  in- 
surance therein,  based  upon  his  age  at  nearest 
birthday  at  date  of  his  admission  as  a  member, 
according  to  a  specified  table  prescribed  by 


said  Sovereign  Camp  according  to  the  amount 
of  insurance  taken. 

"The  appellant  is  a  local  camp  of  said  so- 
ciety at  San  Angelo,  Tex.,  and  under  the  juris- 
diction of  the  Sovereign  Camp  having  its  bead 
office  at  Omaha,  Neb.,  and  collects  from  each 
beneficiary  member  the  advanced  assessments 
under  benefit  certificates  which  may  be  issued 
to  him,  and  remits  the  same  to  the  Sovereign 
Camp  at  Omaha,  Neb. 

"The  appeUant,  for  the  years  190&  to  1914, 
inclusive,  owned  the  west  26  feet  of  lot  No.  7, 
block  13,  in  the  city  of  San  Angelo,  upon  which 
it  had  a  two~story  l>rick  building  erected,  the 
second  story  of  which  is  used  aa  a  lodge  room 
for  the  purpose  of  holding  the  meetings  of  the 
local  society,  and  is  also  used  by  other  societies, 
who  pay  rent  to  appellant  for  such  use;  the 
ground  floor  of  said  building  is  used  by  appel- 
lant for  rental  purposes,  and  during  the  years 
mentioned  was  rented  and  occupied  as  a  store, 
monthly  rentals  being  paid  by  the  tenant  to 
appellant. 

"The  title  to  said  property  is  held  and  vested 
in  appellant,  and  the  Sovereign  Camp  ha^  no 
title  or  interest  in  said  lot  and  building,  and 
none  of  the  rents  or  revenues  therefrom  go  to 
or  constitute  any  fund  to  the  Sovereign  Camp 
having  its  head  office  at  Omaha,  Neb.,  and  no 
part  thereof  is  used  for  the  payment  of  death 
losses  and  monument  purposes. 

"Appellant  levies  and  collects  from  its  mem- 
bers monthly  dues  of  S5  cents'  per  month, 
which,  together  with  rents  received  by  defend- 
ant from  said  building,  constitute  a  fund  wholly 
under  the  control,  use,  and  disposition  of  ap- 
peUant, over  which  the  Sovereign  Camp  of 
Omaha,  Neb.,  has  no  control  whatever;  that 
said  monthly  dues  and  rents  aforesaid  are  ap- 
propriated by  appellant  solely  to  sustain  it 
and  to  pay  its  current  expenses,  and  for  the 
benefit  of  the  sick  and  disabled  members,  and 
their  families,  and  the  burial  of  the  same,  and 
for  the  maintenance  of  members  when  unable 
to  provide  for  themselves,  and  the  fund  so 
arising  from  said  rentals  and  monthly  dues  are 
bound  by  the  laws  of  the  society  to  relieve, 
aid  and  minister  to  the  relief  of  its  members 
when  in  want,  sickness  and  distress,  and  to 
maintain  the  orphans  of  its  deceased  members. 
If  defendant  did  not  receive  the  rents  from  said 
building,  it  would  have  to  increase  its  monthly 
dues  in  order  to  meet  the  expenses  incident 
to  dispensing  aid  to  its  members  and  others  in 
sickness  and  dlBtresa,  and  to  provide  for  its 
helpless  and  dependent  members  an  aid  in  the 
education  and  maintenance  of  the  orphans  of 
its  deceased  members. 

"That,  in  addition  to  dispensing  ajd  to  its 
own  members,  it  also  dispenses,  out  of  said 
fund  arising  from  said  dues  and  rentals,  aid 
and  assistance  to  members  of  other  local 
camps  coming  to  San  Angelo  in  search  of 
health,  and  for  other  purposes,  and  contrib- 
utes out  of  said  fund  to  other  charitable 
purposes  such  as  the  Galveston  sufferei's,  and 
other  similar  calamities,  the  aid  and  assistance, 
however,  to  members  of  other  local  camps  and 
sufferers,  being  voluntary  on  the  part  of  the 
camp,  and  not  obligatory." 

It  is  contended  on  behalf  ot  appellant  that 
Its  property  comes  clearly  within  the  scope  of 
article  7507,  Vernon's  Sayles'  Ann.  Civ.  St 
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1914,  prescrlbins:  what  property  shall  be  ex- 
empt from  taxation.  But,  If  that  contention 
be  conceded,  it  must  be  held  that  the  statute 
is  In  conflict  with  article  8  of  the  Constitu- 
tion which  regulates  the  subject  of  exemp- 
tions from  taxation.  That  article  makes  no 
specific  exemption  of  anytUng  except  |260 
worth  of  household  and  kitchen  furniture; 
but  the  second  section  confers  power  upon 
the  Legislature  to  pass  laws,  exempting, 
among  other  things — 

"All  buildings  used  ezdusWely  and  owned  by 
persons  *  *  *  for  school  purposes  (and  the 
necessary  fumitnre  of  all  schools),  and  insti- 
tutions of  purely  public  charity;  and  all  laws 
exempting  property  from  taxation,  other  than 
the  property  above  mentioned,  shall  be  void." 

[1]  In  the  City  of  Houston  v.  Scottish  Rite 
Benevolent  Association,  above  referred  to, 
the  Hupreme  Court  seems  to  have'  modified 
the  rale  announced  in  Morris  v.  Masons,  68 
Tex!  701,  5  S.  W.  519,  upon  the  question  of 
what  constitutes  a  pnrely  public  charity 
within  the  purview  of  the  (Constitution.  It 
was  there  held  that.  In  order  to  obtain  the 
benefit  of  the  exemption,  the  property  must 
not  only  be  an  institution  for  purely  public 
charity,  but- must  also  be  used  exclusively  by 
the  owner ;  and  that  it  does  not  satisfy  that 
constitutional  requirement,  because  the  use 
by  others  was  permitted  by  the  owner  to  ob- 
tain revenues  to  be  devoted  entirely  to  the 
owner's  work  of  purely  public  charity.  The 
court  said: 

"The  actual,  direct  use  must  be  exclusive  on 
the  part  of  snch  an  Institation  as  is  favored  by 
the  constitntional  provision." 

And  because  in  that  case  the  owner  of  the 
property  bad  permitted  others  to  use  a  por- 
tion of  it,  it  was  held  that  the  property  was 
not  exempt  from  taxatlcm.  That  ruling  ap- 
plies to  this  case,  because  appellant's  lodge 
room  was  not  only  rented  to  other  charitaUe 
institutions,  but  the  first  story  of  the  build- 
ing was  rented  for  commercial  purposes. 

[2]  We  also  hold  that  In  this  case  appel- 
lant is  not  entitled  to  the  exemption,  because 
of  the  fact  that  It  Issues  Insurance  policies 
to  its  members;  and  therefore  it  Is  not  an 
institution  purely  for  public  charity.  Coun- 
sel for  appellee  have  incorporated  In  their 
brief  an  able  opinion  prepared  by  Attorney 
Oeneral  C.  M.  Cureton,  and  we  copy  there- 
from and  adopt  the  following: 

"We  now  come  down  to  the  question  as  to 
whether  or  not  fraternal  beneficiary  associa- 
tions are  institutiona  of  'purely  public  charity.' 

"Section  1  of  chapter  113,  General  Laws  of 
the  Miirty-miird  Legislature  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4S27),  being  our  fra- 
ternal beneficiary  act,  by  which  title  we  will 
hereafter  refer  to  it  in  this  opinion,  declares: 

"'Any  corporation,  society,  order  or  volun- 
tary association,  without  capital  stock  organ- 
ized and  carried  solely  for  the  matual  benefit 


:  of  its  members  and  their  beneficiaries,  and  not 
for  profit,  and  having  a  lodge  system  with  rit- 
ualistic form  of  work  and  representative  form 
of  government,  and  which  shall  make  provision 
for  the  payment  of  benefits  in  accordance  with 
section  5  hereof,  is  hereby  declared  to  be  a  fra- 
ternal benefit  society.' 

"Section  6  of  the  act  (artide  4831)  sets 
forth  the  benefits  which  histitudons  of  this 
character  may  provide  for  in  their  certificates, 
and  provides  in  substance  that  every  snch 
society  transacting  business  under  this  act 
shall  provide  for  the  payment  of  death  bene- 
fits, and  may  provide  for  the  payment  of  bene- 
fits in  the  case  of '  temporary  or  permanent 
physical  disability,  either  as  the  result  of  dis- 
ease, acddent,  or  old  age.  It  likewise  pro- 
vides for  qualified  policy  loans  and  the  granting 
to  members  with  paid-up  insurance  poUdes 
protection  and  withdrawal  equities,  somewhat 
after  the  manner  of  old  line  insarsnce  com- 
panies. 

"Section  8  (article  4834)  provides  that  every 
certificate  issued  by  such  sodeties  shall  specify 
the  amount  of  benefit  provided  thereby  and  the 
charter  or  articles  of  incorporation,  constitu- 
tion, by-laws,  etc.,  shall  be  a  part  of  the  cer- 
tificate and  agreement  between  the  assodatioii 
and  its  policy  holders. 

"Section  6  (artide  4832)  dedares  to  whom 
the  benefits  may  be  payable,  and  limits  the 
benefits  to  wife,  husband,  relative  by  blood  to 
the  fourth  degree,  father-in-law,  mother-in- 
law,  son-in-law,  daughter-in-law,  stepfather, 
stepmother,  stepchildren,  children  by  legal 
adoption,  or  to  a  person  or  persons  dependent 
upon  a  member,  etc. 

"Other  sections  of  the  act  govern  the  invest- 
ment and  distribution  of  the  funds  of  the  so- 
ciety, which  may  be  only  used  in  the  manner 
set  forth  and  for  the  purposes  provided  in  the 
law. 

"Institutions  of  this  character  are  plainly  in- 
surance companies  and  not  in  any  sense  of  the 
words  'benevolent  and  charitable  institutions.' 
This  has  been  expressly  dedded  by  the  Su- 
preme Court  of  this  state  in  the  case  of  Far- 
mer V.  State,  69  Tex.  661  [7  S.  W.  220].  In 
that  case  a  corporation  known  as  the  Masonic 
Mutual  Benevolent  Assodation  announced  in 
its  charter  that  its  purpose  was  to  provide  for 
its  members  during  life  and  for  their  families 
after  death.  To  accomplish  this  a  contract 
was  made  with  each  member  who  joined  the 
society  that,  for  a  sum  of  money  paid,  and  for 
designated  installments  of  money  to  be  paid 
afterwards,  the  assodation  would,  after  the 
member's  death,  pay  to  the  designated  benefi- 
ciaries a  sum  graduated  in  amount  according 
to  the  length  of  time  the  member  lived  after 
he  became  a  member.  An  examination  by  a 
physidan  was  required  of  each  member,  and 
membersip  was  forfeited  for  nonpayment  of 
assessments.  The  Supreme  Court,  as  sug- 
gested, held  that  the  contract  had  aU  the  ele- 
ments of  a  life  insurance  policy,  and  that, 
though  it  had  been  entered  into  for  a  benev- 
olent purpose,  yet  the  corporation  could  not 
legally  exist  unless  incorporated  in  accordance 
with  the  laws  of  the  state  regulating  the  incor- 
poration of  insurance  companies,  and  that  it 
could  not  be  chartered  under  the  statutes  of 
this  state,  providing  for  the  incorporation  of 
benevolent    associations,     la   that    case    the 
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ionrt,  ipeaking  through  Chief  Justice  Willie, 
■aid: 

"  Tliii  contract  haa  all  the  features  of  a  life 
insurance  i>oIic7.  It  is  a  contract  by  which  one 
party  for  a  consideration  promises  to  make  a 
certain  payment  of  money  npon  the  death  of 
\he  other;  and  it  is  well  settled  that,  whatever 
may  be  the  terms  of  payment  of  the  consid- 
eration by  the  assured,  or  the  mode  of  estimat- 
ing or  securing  payment  of  the  insurance 
money,  it  is  still  a  contract  of  insurance,  no 
matter  by  what  name  it  may  be  called.  Comm. 
r.  Weatherbee,  105  Mass.  149;  State  t.  Far- 
mer's Benevolent  Ase'n,  18  Neb.  281  [25  N.  W. 
811. 

"  'It  is  in  effect  the  ordinary  contract  made 
by  insurance  companies  with  the  assured,  dif- 
fering from  It  in  no  important  respect.  The 
terms  of  payment  are  somewhat  different,  the 
amount  being  greater  or  less,  accordingly  as 
the  member  lives  long  or  dies  early;  still  it 
is  a  payment  to  be  made  at  his  death.  The  as- 
sured cannot  be  forced  by  suit  to  pay  future 
premiums;  but  be  loses  his  membership  if  h« 
defaults  in  this  respect  It  is  a  common  pro- 
vision in  Insurance  policies,  that,  if  the  as- 
sured fails  to  perform  some  of  the  conditions 
of  his  contract,  that  his  policy  may  be  can- 
celed, and  the  premiums  paid  shall,  in  that 
event,  become  forfeited  to  the  company.  The 
provision  that  membership  may  be  forfeited 
for  nonpayment  of  assessments  is  in  effect  the 
same  thing,  for  the  assessments  serve  the  pur- 
IK>ses  of  premiums  in  an  ordinary  life  policy. 
The  examination  which  precedes  admission  Into 
membership  is  the  same  as  that  which  occurs 
before  the  issuance  of  a  policy,  and  is  intend- 
ed to  secure  the  society  against  fraud  or  im- 
position; to  prevent  an  unsound  person  from 
becoming  insured,  and  to  reduce  its  risks  of 
loss,  or  increase  its  chances  of  profit. 

"  'It  matters  not  that  the  member  was  en- 
titled to  benefits  in  case  of  sickness.  Insur- 
ance can  be  effected  npon  the  health  as  well 
as  the  life  of  an  individnal.  These  benefits, 
too,  are  incidental  to  the  main  object  of  the 
institution,  and  the  certificates  issued  by  it  are 
none  the  less  policies  of  insurance,  though  the 
insured  derive  sums  of  money  from  the  con- 
tract other  than  those  for  which  he  has  spe- 
cially bargained. 

"  'We  are  of  opinion,  therefore,  that  the  ap- 
pellants constituted  an  insurance  company 
within  the  spirit  and  true  meaning  of  that 
term,  and  not  an  association  conducted  in  the 
interest  of  benevolence,  as  contemplated  by 
title  20  of  our  Revised  Statutes.  This  ques- 
tion has  been  frequently  before  the  courts  of 
other  states,  and,  so  far  as  we  can  ascertain, 
has  been  universally  decided  in  accordance  with 
the  opinion  above  expressed. 

"  'In  Bolten  v.  Bolten,  73  Me.  299,  the  sub- 
ject underwent  thorough  investigation,  and  an 
institution  with  purposes  similar  to  the  pres- 
ent was  held  a  mutual  life  insurance  company. 
In  State  V.  Ldetehelt,  32  N.  W.  787,  the  Su- 
preme Court  of  Minnesota  held  a  company 
formed  by  unmarried  men,  with  the  purpose  of 
endowing  the  wife  of  each  member  upon  mar- 
riage with  a  sum  of  money  equal  to  the  then 
number  of  members  not  to  be  a  benevolent 
association.  The  members  paid  a  quid  pro 
quo,  and  did  not  receive  their  money  as  an 
act  of  benevolence  on  the  the  part  of  their 
fellow  members. 
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"In  State  v.  Tex.  Benevolent  Association, 
supra,  a  society  with  a  constitution  like  the 
present  was  held  an  insurance  company,  with- 
in the  meaning  of  a  statute  similar  to  our  own. 

"  The  benefits  received  are  not  gratuitous. 
They  are  due  to  the  members  on  account  of 
the  money  he  pays  into  the  society.  It  takes 
the  risk  of  bis  continued  existence  and  good 
health.  If  it  be  benevolence  to  pay  our  money 
under  such  circumstances  then  every  mutuiU 
life  insurance  company  Is  acting  in  a  benevo- 
lent manner  towards  the  family  of  an  insured 
member  when  it  pays  the  policy  it  has  issued 
them  for  a  money  consideration.  It  matters 
not  what  name  the  association  may  assume. 
The  law  looks  to  the  real  objects  of  the  body 
and  not  to  the  name  indicative  of  benevolence 
which  it  may  have  assumed. 

"  "These  views  will  be  found  supported  by 
the  following  authorities  in  addition  to  those 
already  cited:  May  on  Ins.,  f  660;  State  v. 
Citizens'  Ass'n,  6  Mo.  App.  163;  State  T. 
Merchants,'  etc.,  Ass'n,  72  Mo.  146;  People  v. 
Wilson,  46  N.  Y.  477;  State  v.  Standard  LMe 
Ass'n,  38  Ohio,  281.'  69  Tex.  666,  567  [7  S. 
W.  222,  2281. 

"This  case  would  seem  to  settle  the  question 
that  a  fraternal  beneficiary  association  i*  not 
a  charitable  or  benevolent  association,  much 
less  could  it  be  considered  an  institution  of 
'purely  public  charity.'  The  rule  is  laid  down 
in  37  Cyc.  931,  as  follows: 

"  'In  some  states  it  is  considered  that  fra- 
ternal assodations,  sncb  as  the  Masonic  order, 
and  the  Odd  Fellows,  are  ^to  be  daased  as 
"charitable"  or  "benevolent"  institutii^s  on 
account  of  their  philanthropies,  and  therefore 
entitled  to  hold  their  property  exempt  from 
taxes;  while  a  contrary  doctrine  is  that  the 
fact  of  their  relief  work  being'confined  to  mem- 
bers of  the  order  and  their  families  removes 
them  from  the  class  of  public  charities,  so  that 
they  are  not  entitled  to  exemption.  In  some 
cases,  it  is  held  that  the  question  depends  upon 
whether  the  exemption  granted  is  in  terms  re- 
stricted to  institutions  of  "purely  public  char- 
ity" or  applies  generally  to  "charitable  insti- 
tuHons."  Where  the  principal  object  of  a  fra- 
ternal order  is  to  provide  for  the  payment  of 
sick  benefits  to  members  and  special  payment 
to  the  next  of  kin  or  designated  beneficiaries  of 
deceased  members  out  of  funds  raised  by  dues 
and  assessments,  it  is  not  a  charitable  organi- 
zation, but  in  the  nature  of  an  insurance  com- 
pany, and  its  property  is  not  exempt.' 

"The  last  phrase  quoted  is  supported  by  a 
long  line  of  authorities,  cited  by  the  authority 
from  which  we  have  quoted,  and  by  others 
which  we  have  collated.  Those  cited  in  sup- 
port of  the  text  are  shown  in  37  Cyc.  p.  932, 
note  27,  as  follows:  Illinois — Supreme  Ijodge 
M.  A.  F.  O.  V.  Effingham  County  Bd.  of  Re- 
view, 228  ni.  64,  79  N.  B.  23  (7  Ann.  Cas.  38] ; 
State  Council  of  Catholic  Knights  v.  KSingham 
Co.  Bd.  of  Review,  198  111.  441,  64  N.  £.  1104. 
ELansas — National  Council  K.  &  L.  S.  v.  Phil- 
Ups,  63  Ean.  799,  66  Pac.  1011.  Massachusetts 
— Young  Men's  Protestant,  etc.,  Soc.  v.  Fall 
Biver,  160  Mass.  409,  36  N.  E.  57.  Mississippi 
— Ridgeley  Lodge  No.  23  I.  O.  O.  F.  v.  Redus, 
78  Miss.  352,  29  South.  163.  Nebraska— Royal 
Highlanders  v.  Stote,  77  Neb.  18,  108  N.  W. 
183,  7  L.  R.  A.  (N.  S.)  880.  New  York- 
Matter  of  Jones,  1  Con.  126»  2  N.  Z.  Sapp. 
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671.  South  Dakota— Masonic  Aid  AssodatioD 
V.  Taylor,  2  8.  D.  324,  50  N.  W.  03.  England 
—In  re  Linen,  etc.,  Drapers',  etc.^  Inst.,  68  L. 
T.  Rep.  N.  S.  M9. 

"In  addition  to  tlie  authorities  just  dted,  we 
also  direct  your  attention  to  the  following: 
State  Council  C.  K.  of  I.  y.  Board  of  Review 
[198  lU.  441]  64  N.  B.  1104;  Royal  Highland- 
ers V.  State  [77  Neb.  18,  108  N.  W.  183]  7  L. 
R.  A.  (N.  S.)  380;  Destj  on  Taxation,  vol.  1, 
p.  114;  City  of  Newport  t.  Masonic  Temple 
Association.  108  Ky.  333,  56  S.  W.  405,  49  U 
R.  A.  252;  Widows'  &  Orphans'  Home  t.  Bos- 
worth  [112  Ky.  200]  66  S.  W.  691 ;  Philadel- 
phia ▼.  Masonic  Home  [160  Pa.  572,  28  Atl.  054] 
23  L.  Rs  A.  645  [40  Am.  St.  Rep.  736] ;  Na- 
tional Council,  etc,  r.  Phillips  [63  Kan.  799] 

66  Pac.  1011;  Fitterer  t.  Crawford  [167  Mo.  61, 

67  S.  W.  632]  60  L.  R.  A.  193. 

"In  the  case  of  Royal  Highlanders  t.  Nebras- 
ka, dted  above,  it  was  held  by  the  Supreme 
Court  of  ttiat  state  that  a  fraternal  benefidary 
association  conducted  for  the  mutual  benefit 
of  its  members  and  for  the  purpose  of  provid- 
ing a  fund  by  the  payment  of  stated  dues  and 
fees  by  such  members,  and  providing  for  the 
payment  of  a  special  amount  on  the  death  of 
each  member  to  a  benefidary  named  by  him, 
was  not  a  charitable  assodation,  and  that  its 
property  was  not  exempt  from  taxation  under 
the  laws  of  the  stats  exempting  property  used 
exclusively  for  charitable  purposes. 

"The  annotator  annotating  this  case  (or  the 
Ii.  R.  A.  system,  in  his  note  states:  'The  gen- 
eral rule  established  by  the  decisions  is  in  ac- 
cord gritb  the  Royal  Highlanders  v.  State, 
holdii^  that  fraternal  benefit  sodeties,  not 
organized  for  profit  or  gain,  but  purely  for  the 
purpose  of  paying  indemnity  upon  the  death  of 
their  members,  for  an  agreed  compensation, 
are,  in  effect,  life  insurance  companies,  and 
not  charitable  or  benevolent  institutions,  with- 
in the  meaning  of  statutory  provisions  exempt- 
ing the  property  of  such  institutions  from  tax- 
ation.' 

"He  dtes  a  number  of  cases  in  support  of 
the  conclusion  stated  in  his  note,  and  gives  a 
brief  analysis  of  each  case.  Among  the  cases 
cited  are  the  following:  National  Council  K. 
&  Ii.  of  S.  V.  Phillips  [63  Kan.  709]  66  Pac. 
1011-1014;  State  Coundl  C.  E.  v.  Effingham 
County  [198  III.  441]  64  N.  B.  1104;  Supreme 
Lodge  M.  A.  F.  O.  v.  Effingham  Co.  [223  III. 
64]  79  N.  E.  23;  Jones'  Estate  [1  Con.  126] 
2  N.  y.  Supp.  671;  Young  Men's  Benevolent 
Sodety  v.  FaU  River  [160  Mass.  409]  36 
N.  E.  67." 

For  both  of  the  reasons  stated,  we  hold 
that  the  property  was  not  exempt  from  tax- 
ation. 

Under  several  assignments  of  error  It  Is 
contended  that  the  city  of  San  Angeio  exceed- 
ed the  constituttonHl  limitation  of  16  cents 
on  the  $100  for  streets,  roads,  and  bridges, 
when  it  levied  certain  taxes  for  each  of  the 
years  here  Involved  for  the  purpose  of  pay- 
ing interest  and  providing  a  sinking  fund  for 
certain  funding  bonds.  Issued  for  the  purpose 
of  paying  ofF  a  former  debt;  and  concerning 
that  matter  we  copy  this  statement  from  ap- 
pellee's brief: 


"The  dty  of  San  Angeio,  in  the  yevs  lif 
to  1914,  both  indusive,  bad  a  popnlatiga  .- 
more  than  10,000  inhabitants.  Said  eitj  '.- 
eumed  charge  of  its  puUlc  adioola  in  lii< 
and  has  continued  such  control  ever  sioce. 

"Prior  to  the  year  1908  the  atj  was  at.- 
porated  under  the  general  laws  of  Texts,  l 
on  the  1st  day  of  May,  1S88.  iasned  $!(»:<• 
street  improvement  bonds  under  the  Ian  i: 
thorizing  same  to  i>e  done.  Thereafter  u:- 
incorporation  was  dissolved  by  vote  o{  ti^ 
people,  and  remained  so  until  again  iaa!:^- 
rated  in  1903,  and  immediately  after  iix 
poration,  and  daring  the  year  1903,  the  dt;  r 
San  Angeio  passed  an  ordinance  aotlMiiiE: 
the  funding  of  the  old  dty  of  San  Angdo  <t:>r 
improvement  bonds,  said  ordinance  proiife 
for  the  issuance  of  said  funding  bonda.  ud  tb 
creation  of  a  sinlung  fond  to  pay  said  kis. 
which  said  bonds  were  afterwards  iasH<i  : 
payment  of  the  indebtedness  of  the  dtj  ii- 
curred  nnder  the  former  incorporation.  tt>c 
bonds  called  in  the  ordinance  'fonding  boiriir 
the  city  of  San  Angeio,'  and  are  codibci:: 
known  as  'the  Shaplei^  bonds.'  he  beic;  t- 
owner  of  the  indebtedness  for  which  said  k-m:- 
were  issued  in  payment,  and  plaiotilE  is  t> 
judgment  rendered  in  fa-ror  of  Angnt  1 
Shapleigh  against  the  dty  of  San  Asg^  i: 
the  Circuit  Court  of  the  United  States,  m- 
dered  on  the  6th  day  of  No-vember,  1899.  Ti- 
tax  levies  made  by  the  city  for  the  yean  IS" 
to  1914,  inclusive,  are  as  follows: 
For  INS: 

For  generml  purposes ..•.....^^.«    J 

For  streets,  roads,  and  bridges. ................    3 

For  permanent  ImproTementa M 

For  malnteaance  of  public  tree  schools St 

For  Interest  and  sinking  fund   for  street  ta- 

provement  bonds  (being  the  Sbaplelgta  boodsi  .E 
For  Interest  and  sinking  fund  for  scboolbocs* 

bonds f 

For  Interest  and  sinking  fund  on  ward  sebool 

bonda  of  U08 % 

For  Interest  and  alnklng  fund  on  ward  scboal 

bond  No.  S  of  M09 « 

Total  tJ 

For  1910: 

For  general  purposea j 

For  streeta,  roads,  and  brldgas.. Jj 

For  permanent  Improvements......... fi 

For  public  free  schools i 

For  Intereat  and  sinking  fund  for  street  Im- 
provement funding  bonds   (these   being  tl>« 

Shapleigh  bonds)  ■  -- 

For  redemption  of  schoolhoase  bonds H 

For  redemption  of  ward  school   bonds  of  UU     f 
For  redemption  of  ward  achool    booda  Ko    I 

of  1909 e 

For  redemption  of  Are  station  bonda...........    .'. 

Total P.S 

For  19U: 

For  general  purposes .? 

For  streets,  roada,  and  brIdKes l 

For  redemption  of  120,000.00  CUt-  of  San  An- 
geio street  improvement  bonds,    theretotor* 

levied  out  of  tbe  road  and  brtdse  fund >* 

For  permanent  Improvements i" 

For  free  schools .}■ 

For  Interest  and  sinking  fund  tor  street  Isa- 
provement  funding  bonds   (these  being  the 

Shapleigh   bonds) s 

Schoolhouse  bonds > 

For  ward  school  bonds  of  IMS j~ 

Wor  ward  school  bonda  No.  2  af  UM )>- 

For  Ore  station  bonds z 

Total tT 
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For  1*11: 

"or  general  purpoMs .60 

'or  streeta,  roada,  and  bridgei .OS 

'or  Intereet  and  sinking  fund  for  redemption 
of  $20,000  street  Improvement  bonds  of  Ull 

out  of  road  and  bridge  fund OS 

V>r  redemption  of  tSO,000  street  and  bridge 
bonds  of  1912,  heretofore  levied  out  of  road 

and  bridge  fund J/t 

'or  permanent  Improvements M 

'or  maintenance  of  public  tree  schools  In 

said  city  JU 

'or  Intereet  and  sinking  fund  tor  street  im- 
provement  funding  bood*  (these  being  the 

Shaplelgb  bonds)  .01 

'or  schoolhouse  bonds .04 

'or  ward  school  bonds  of  1908 0* 

'or  ward  school  bonds  No.  2  of  190} 04 

'or  lire  station  bonds .02 

Total  n.4« 

For  U13: 
'or  general  pnrpoens M 

'or  streets,  roads,  and  bridges 08H 

'or  redemption  of  120,000  street  Improvement 
bonds  of  1911  out  of  road  and  bridge  fund...      ,02 
'or  Interest  and  sinking  lund  for  $50,000  street 
and  bridge  bonds  of  U12  out  of  road  and 

bridge  fond   04tt 

'or  public  tree  schools .fill 

'or  interest  and  sfnUng  fund  for  street  im- 
provement funding  bonds  (these  being  the 

Shaplaigh  bonds)  .02 

'or  schoolhouse  bonds .02 

'or  ward  school  bonds  of  190S 02 

'or  ward  school  bonds  No.  2  of  1909 02 

"or  lire  station  bonds (tlH 

Total (1.40 

For  1914: 
'or  general  purposes .4S 

'or  park  purposes 06 

V>r  road  and  bridge  fund  proper 06 

'or  redemption  of  220,000  street  improvement 
bonds  of  19U  out  of  road  and  bridge  fund..      .OIH 
'or   redemption   of  250,000  street   and  bridge 
bonds  of  1912  out  of  road  and  bridge  fund...      ,04H 
'or   redemption   of  216,000  street  and  bridge 

bonds  No.  2  of  1214  out  of  bridge  fund D4 

y>r  permanent  Improvement  fund  proper 0(H 

or  Intereet  and  sinking  fund  tor  redemption 
of  city  of  Ban  Angelo  street  improvement 
funding   bonds    (these   being  the  Shapleigh 

bonds)    .02 

or  schoolhouse  bonds 01 

or  ward  school  bonds  of  1906 OZVi 

or  ward  school  bonds  No.  2  of  1909.,., ,02H 

or  Bre  station  bonds MM 

or  (80,000  high  school  bonds  of  1914 10 

or  public  free  schools 60 

Total tL40 

[3]  "We  do  not  concur  In  appellant's  con- 
iutlon  that  the  levies  made  for  the  purpose 
C  paying  off  funding  bonds  that  were  issued 
1  1903,  for  the  purpose  of  obtaining  funds 
>  pay  otf  the  Judgment  which  had  been  ob- 
lined  against  the  city  on  street  Improvement 
ouds,  Issued  in  18S9,  constituted  any  llmita- 
on  upon  the  power  of  the  city  to  levy  taxes 
>r  street  improvements  to  the  extent  of  16 
L^nts  on  the  $100.  Suit  had  been  brought 
pen  the  bonds  referred  to,  and  Judgment  ob- 
lined  against  the  city  of  San  Angelo,  and 
bat  Judgment  constituted  a  valid  charge 
gainst  all  the  property  within  the  city  limits 
ubject  to  taxation.  In  our  opinion,  the  city 
t  San  Angelo  had  the  power  to  issue  bonds 
yr  the  purpose  of  obtaining  funds  to  dis- 
barge  that  Judgment,  and  the  bonds  so  ia- 


saed  and  the  iwovision  made  for  their  pay- 
ment did  not  in  any  wise  limit  the  power 
of  that  munidpaUty  to  levy  ai^d  collect  15 
cents  on  the  $1<X>  for  street  improvements. 
Vernon's  Sayles'  Civil  Statutes  of  1914,  arts. 
882,  924,  925,  926,  and  037. 

[4]  At  an  election  held  March  26,  1914, 
and  an  ordinance  passed  in  pursuance  thereof 
April  6,  1914,  an  issuance  of  $80,000  high 
school  bonds  was  authorized  to  be  dated  May 
1,  1914,  and  bear  Interest  from  that  date  at 
6  per  cent,  per  annum,  payable  semiannually. 
On  March  22,  1915,  the  city,  having  offered 
the  bonds  for  sale,  accepted  the  bid  of  the 
Hirst  National  Bank  of  San  Angelo  to  pur- 
chase the  same  at  par,  accrued  interest,  and 
premium  of  $160,  subject  to  the  approval  by 
the  Attorney  General,  reglstratiou  by  the 
comptroller,  and  waiving  of  the  right  to 
purchase  by  the  State  Board  of  Education, 
and  the  bank  was  required  to  have  the  bonds 
printed.  The  bonds  were  approved  by  the 
Attorney  General,  and  registered  by  the  comp- 
troller June  3,  1015;  the  SUte  Board  of 
ESdncatlon  waived  Its  right  to  purchase  June 
4, 1916,  and  on  June  10,  1916,  the  bonds  were 
delivered  to  die  bank,  and  the  porchase 
money  paid  to  the  dty.  The  first  year's 
interest  on  the  bonds,  when  paid  to  the  city, 
was  by  It  paid  over  to  the  school  board, 
which  used  the  same.  Appellant's  property 
for  1914  was  assessed  at  $2,500,  and  on  Sep- 
tember 8,  1914,  the  dty  made  a  levy  of  10 
cents  on  the  $100  valuaticm  tor  the  Interest 
and  sinking  fund  on  said  bonds.  The  bonds 
were  dated  May  1,  1914,  and  bore  interest 
from  that  date.  Inasmuch  as  the  bonds  were 
not  in  fact  Issued  and  sold  until  after  the  ex- 
piration of  the  year  1914,  appellant  contends 
that  the  levy  and  collection  of  taxes  for  that 
year  is  illegal,  and  in  support  of  that  con- 
tention cites  Nalle  v.  City  of  Austin,  42  S. 
W,  780,  and  Petty  v.  McBeynolds,  157  S.  W. 
180. 

In  the  Nalle  Case  the  question  referred 
to  was  not  decided  on  appeal.  It  seems  that 
the  trial  court  had  ruled  in  taror  of  Nalle 
upon  a  somewhat  similar  question,  but  had 
rendered  a  Judgment  against  him  for  a  cer- 
tain amount,  and  he  appealed.  The  ruling 
referred  to  being  in  his  favor,  of  course  he 
did  not  complain  of  it  on  appeal;  nor  does 
it  appear  that  there  was  any  cross  assign- 
ment complaining  of  it.  While  it  is  true 
that  it  is  stated  in  one  place  that  this  court 
adopted  the  trial  court's  findings  of  fact  and 
conclusions  of  law,  in  concluding  the  <vinion. 
Chief  Justice  Fisher  said: 

"We  do  not  care  to  discuss  the  various  ques- 
(jona  raised  by  the  assignments  of  error,  as, 
in  our  opinion,  the  conclusions  of  the  conrt 
below  were  correct  on  all  the  points  presented. 
We  find  no  error  in  the  Judgment,  and  it  is 
affirmed." 

Thus,  It  'Will  be  seen  that  this  court  limited 
its  decision  to  the  complaints  made  by  Nalle, 
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and  tbese  coraplalnts  did  not  Indade  the 
question  under  consideration.  In  refusing  an 
application  for  a  writ  of  error  In  ttaat  case, 
the  Supreme  Ckturt  wrote  an  opinion,  but 
not  upon  that  question.  See  Nalle  v.  Oity  of 
Austin,  91  Tex.  424,  44  S.  W.  66.  In  fact, 
that  question  was  not  presented  on  appeal 
in  either  court. 

In  the  case  of  Petty  t.  McReynoIds,  refer- 
red to  above,  the  facts  are  not  analogous,  and 
it  was  there  held  that  where,  after  the  lery 
of  a  t&x.  the  purpose  for  which  it  was  levied 
was  abandoned,  and  the  commissioners'  covirt, 
without  authority,  attempted  to  transfer  the 
tax  to  a  fund  for  another  purpose,  Bu<di 
action  upon  the  part. of  the  commiasioneiB' 
court  was  illegal,  and  could  be  restrained. 

So  It  is  not  made  to  appear  that  any  ap- 
pellate court  has  rendered  a  decision  sustain- 
ing appellant's  contention,  and  It  does  not  ap- 
peal to  us  as  being  sound.  According  to  the 
terms  of  the  contract  of  sale,  the  bonds  in 
question  in  this  case  were  to  bear  interest 
from  May  1,  1914,  and  therefore  it  seems 
that  It  was  Just  and  proper  that  provl8l<Hi 
should  have  been  made,  as  it  was,  to  pay  in- 
terest and  create  a  sinking  fund  for  that  year 
as  well  as  all  subsequent  years.  The  fact 
that  the  bonds  were  not  sold,  and  in  that 
sense  not  Issued  until  June,  1915,  in  our 
Judgment,  ought  not  to  require  a  decision 
on  this  point  in  aK>ellant's  favor.  In  fact, 
the  bonds  were  sold,  and  the  dty  of  San 
Angelo  obtained  and  applied  to  the  use  of  its 
free  schools  the  money  for  which  they  were 
sold.  This  being  the  case,  it  is  nothing  but 
fair  and  right  that  all  the  property  subject 
to  taxation  within  the  dty  of  San  Angelo 
should  be  required  to  contribute  to  the  fund 
required  to  pay  interest  and  create  a  slaking 
fund  from  the  date  of  the  bonds  to  the  time 
of  their  maturity.  To  hold  otherwise  might 
result  In  mudi  inconvenience  and  confusion, 
if  it  did  not  frustrate  the  purpose  of  the  law. 
Before  such  bonds  can  be  disposed  of,  they 
must  be  submitted  to  the  Attorney  General, 
and  approved  by  him;  also  the  school  board 
has  the  preferential  right  to  purchase  tbem; 
and  therefore  it  is  Important,  if  not  absolute- 
ly necessary,  that  they  should  be  dated  and 
signed  by  the  proper  officers  of  the  munici- 
palities issuing  same,  before  submitting  them 
to  the  Attorney  General  and  state  school 
board;  and,  necessarily,  a  considerable  time 
may  elapse  before  the  approval  of  the  At- 
torney General  and  the  waiver  of  the  school 
board  to  purchase  can  be  obtained ;  and,  no 
matter  whether  the  bonds  bear  date  prior 
to  the  time  they  are  actually  signed,  or  sub- 
sequent to  that  time,  they  may  not  be  ready 
for  actual  manual  delivery  to  the  purchaser 
until  after  the  time  they  bear  date,  and  dur- 
ing the  next  calendar  year. 

In  this  case  It  is  not  shown  nor  claimed 
that  there  was  any  unreasonable  delay  In 
disposing  of  the  bonds;   and  therefore,  and 


for  the  other  reasons  given,  we  overrule  ap- 
pellant's contention,  and  hold  that  It  Is  liable 
for  the  amount  levied  to  pay  Interest  and 
create  a  sinking  fund  on  school  bonds  from 
the  year  1914. 

No  reversible  error  has  been  shown,  and 
the  Judgment  Is  affirmed. 

Affirmed. 


PULLMAN  CO.  V.  BULLOCK.    (No.  683.) 

(Oourt  of  Civil  Appeals  of  Texas.    Beaumont. 

May  0,  1921.    Behearing  Denied 

May  25,  1921.) 

1.  CMTlera  4=9413(1)— Sleeping  oar  oompaay 
not  Insurer  of  affects  of  passengers,  but  must 
■se  rMwoaabls  oare  to  sea  they  are  not 
stolen. 

A  sleeping  car  company  is  not  an  insurer 
of  personal  effects  belongiiig  to  a  passenger, 
but  only  required  to  use  reasonable  diligence 
or  care  in  seeing  that  property  of  passengers 
is  not  purloined  or  stolen. 

2.  Carriers  4=3417— Mere  loss  of  passenger's 
personal  effects  Insufficient  to  establish  neg- 
ligenee  of  the  company. 

The  loss  alone  of  personal  effects  of  a 
passenger  while  occupying  a  berth  of  a  sleep- 
ing car  is  not  sufficient  on  which  to  base  a 
finding  of  negligence  against  the  company. 

3.  Carriers  4:3417— Evidence  held  to  author- 
ize Jury's  conclusion  that  porter  stole  pas- 
Sanger's  diamond. 

In  a  passenger's  action  against  a  sleeping 
car  company  for  the  loss  of  a  diamond  stick- 
pin, evidence  held  sufficient  to  authorize  a  rea- 
sonable deduction  or  conclusion  by  the  Jury 
that  the  defendant's  porter  was  guilty  of  the 
theft  of  plaintiffs  diamond  stud. 

4.  Carriers  «=94I3(2)— If  porter  steals  dia- 
mond left  under  plilew,  carrier  is  liable. 

If  a  porter  steals  a  passenger's  diamond 
left  under  his  pillow,  the  carrier,  in  contempla- 
tion of  law,  is  guilty  of  negligence,  and  liable 
for  its  value. 

5.  Carriers  <3=>4 1 7— Passenger  going  to  wash- 
room  and  leaving  diamond  under  pillow  held 
net  contributorily  negltgeat  as  matter  ef  law. 

A  passenger  going  from  his  berth  to  the 
washroom  and  leaving  his  diamond  under  his 
pillow  was  not  guilt;  of  contributory  negligence 
as  a  matter  of  law. 

Appeal  from  Harris  Gounty  Oourt;  (leorge 

D.  Sears,  Judge. 

Suit  by  0.  M.  Bullock  against  the  Pullnran 
Company.  Verdict  and  Judgment  for  plain- 
tiff, and  the  defendant  appeals.    Affirmed. 

Andrews,  Streetman,  Logue  &  Mobley,  and 

E.  J.  Fountain,  Jr.,  all  of  Houston,  for  a.p- 
pellant 

Meek  &  Eahn,  of  Houston,  for  appellee. 

HIGHTOWEB,  0.  J.  This  suit  was  llled 
by  the  appellee,  C.  M.  Bullock,  In  the  county 
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court,  at  law,  of  Harris  county,  against  b> 
pellant,  to  recover  the  value  of  a  diamond 
stud  which  the  appellee  alleged  was  stolen 
from  him  Jn  consequence  of  negligence  on  the 
part  of  appellant,  while  appellee  occupied  a 
berth  on  one  of  appellant's  sleeping  cars,  and 
the  trial  resulted  in  a  verdict  and  Judgment 
in  favor  of  appellee  for  $247.50,  from  which 
judgment  this  appeal  Is  prosecuted. 

Appellee  alleged,  substantially,  that  he 
boarded  one  of  appellant's  Pullman  cars  be- 
tween 8  and  8  o^clock  one  night,  at  Dallas, 
Tex.,  for  the  purpose  of  being  transported  to 
Enoxville,  in  the  state  of  Tennessee ;  that  he 
did  not  retire  for  the  night  until  some  time 
between  9  and  10  o'clock,  at  which  time  he 
went  to  his  berth,  and  at  the  time  wore  a 
diamond  stud  in  his  nedrtle,  which  he  ro- 
mojved  on  retiring,  and  placed  the  same 
again  in  the  tie,  pinning  it  through  a  card- 
board, so  that  it  would  firmly  be  held  in  the 
tie,  and,  after  doing  this,  placed  the  tie  con- 
taining the  diamond  stud,  thus  fastened,  un- 
der his  pillow  on  the  berth,  and  between  the 
iriUow  and  the  slip  In  which  it  was  incased ; 
that  during  the  night  some  time  the  diamond 
stud  pen  was  stolen  from  the  pillow,  and 
that  this  was  because  of  a  negligent  failure 
on  the  part  of  appellant  to  keep  a  proper  and 
reasonable  watch  for  the  protection  of  his 
property,  etc.,  and  further,  he  alleged,  sub- 
stantially, that  he  believed  that  appellant's 
porter  was  the  person  who  stole  his  diamond. 

The  case  was  tried  with  a  Jury,  and  in  an- 
swer to  a  special  issue  it  was  found  that  ap- 
pellant was  guilty  of  negligence,  as  daimed, 
which  resulted  in  the  theft  and  loss  of  ap- 
pellee's diamond,  Judgment  following  accord- 
ingly. 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  trial  court  to  give  a  per- 
emptory instruction  in  favor  of  appellant 
There  are  several  propositions  under  this  as- 
signment, the  principal  ones  being  that  there 
was  no  evidence  whatever  showing  or  tend- 
ing to  show  that  appellant  was  g^uilty  of  neg- 
ligence, as  claimed,  or  even  that  appellee's 
diamond  was  stolen  at  all. 

The  only  evidence  offered  upon  the  trial 
<rf  this  case  was  that  of  the  appellee  himselt 
Be  testified,  substantially,  that,  up<m  retir- 
ing, between  9  and  10  o'clock,  he  took  off  his 
tie  and  took  the  diamond  therefrom,  and 
again  placed  the  diamond  In  the  tie,  pinning 
the  same  through  a  pasteboard.  Just  as  he 
had  alleged  in  his  petition,  and  then  placed 
the  tie,  with  the  diamond  in  it,  under  his 
pillow,  as  before  stated.  He  further  testified 
that  he  was  accompanied  on  the  Journey 
from  Dallas  to  KnoxvUle  by  his  sister,  who 
occupied  a  berth  right  under  his ;  that  after 
retiring  he  was  not  disturbed  In  his  slum- 
bers at  any  time  during  the  night,  and,  so 
far  as  he  knew,  no  person  was  at  or  near  his 
berth,  other  than  his  sister,  who,  as  we  have 
Just  stated,  occupied  a  berth  right  imder  liia. 


He  further  testified  that  the  next  morning, 
about  8  o'clock,  he  arose  from  the  berth  and 
went  immediately  to  the  washroom  in  the 
car,  and  after  being  there  a  few  moments, 
not  exceeding  three  or  four  minutes,  it  oc- 
curred to  him  that  he  had  left  bis  diamond 
stud  in  his  tie  under  his  pillow,  and  he  im- 
mediate went  back  to  bis  berth  to  get  the 
diamond,  and  that,  when  he  returned  to  his 
berth,  he  found  appellant's  porter  at  the 
berth,  taking  off  and  replacing  the  linen,  etc., 
and  saw  that  the  pillow  imder  which  he  had 
placed  his  tie  containing  the  diamond  had 
been  removed ;  that  he  immediately  told  the 
porter  that  he  had  left  his  diamond  in  his 
tie'  under  his  pillow,  to  which  the  porter  re- 
plied that  be  had  removed  the  pillow,  and 
that  it  was  back  in  the  pillow  room,  and 
that  the  case  liad  been  removed  from  It,  but 
that  lie  saw  no  diamtmd  about  the  i411ow, 
and  knew  nothing  about  the  diamond. 

Appellee  further  testified  that  he  found  his 
tie  on  the  berth,  where  the  i)orter  was  stand- 
ing when  he  returned  to  the  berth,  as  before 
stated,  but  was  never  able  to  find  his  dia- 
mond stud.  He  immediately  reported  the 
loss  to  appellant's  conductor,  and  that  gen- 
tleman and  the  porter  stated  to  appellee  that 
they  would  make  investigation,  and  search 
for  the  diamond,  etc.,  and  try  to  locate  it. 
Appellee  further  testified  that  he  heard  noth- 
ing else  from  appellant's  conductor  about  the 
diamond,  and  that  If  either  of  them  made 
any  effort  to  locate  it,  he  knew  nothing  about 
it  Neither  the  conductor  nor  the  porter  was 
placed  on  the  witness  stand. 

[1]  It  is  correctly  contended  by  coonse}  for 
appellant.  In  the  brief,  that  a  sleeping  car 
cotnpany  Is  not  an  insurer  of  personal  effects 
belonging  to  a  passenger  on  one  of  its  cars, 
but  is  only  required  to  use  reasonable  dili- 
gence orjcare  in  seeing  that  such  effects  be- 
longing to  passengers  are  not  purloined  or 
stolen  while  occupying  berths  in  their  cars. 
This,  in  effect,  was  the  holding  of  the  Su- 
preme Court  of  this  state,  speaking  through 
Justice  Stayton,  in  the  case  of  Pullman  Go. 
V.  Pollock,  69  T«.  120,  5  S.  W.  8M,  5  Am.  St. 
Rep.  31,  and  the  rule  there  announced  has 
been  followed  and  reiterated  wherever'  the 
point  afterwards  arose  in  this  state.  Pull- 
man Oo.  V.  Arents,  28  Tex.  Civ.  App.  71,  66 
B.  W.  329;  Pullman  Oo.  v.  Matthews,  74 
Tex.  664,  12  S.  W.  744,  IB  Am.  St.  Bep.  873; 
Stevenson  V.  Pullman  Ca,  26  B.  W.  112; 
Belden  ▼.  Pullman  Co.,  48  S.  W.  22. 

[2]  It  is  also  correctly  contended  by  ap- 
pellant, under  this  assignment,  that  the  loss 
alone  of  personal  effects  of  a  passenger  while 
occupying  a  berth  of  a  sleeping  car  company 
is  not  sufficient  upon  which  to  base  a  find- 
ing of  negligence  against  the  company.  Pull- 
man Oo.  V.  Hatch,  SO  Tex.  Ov.  App.  308,  70 
S.  W.  771;  Pullman  Company  ▼.  Arents,  su- 
pra. 

[t,  4]  While  admitting,  however,  the  oor- 
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rectness  of  tbe  legal  propositions  contended 
for,  we  hold  In  this  case  that  the  evidence  of 
the  appellee,  which  we  have  substantially 
stated  abqve,  was  sufficient,  if  given  credence 
by  the  Jury,  to  authorize  a  reasonable  deduc- 
tion or  conclusion  by  the  Jury  that  api)el- 
lant's  porter  was  guilty  of  the  theft  of  ap- 
pellee's diamond  stud.  And  If  the  porter 
did  steal  appellant's  diamond,  then,  In  con- 
templation of  law,  appellant  was  gull^  of 
negligence,  and  liable  to  appellee  for  the 
value  of  hlB  diamond.  We  do  not  deem  it 
necessary  to  discuss  the  point  further. 

[1]  There  is  nothing  in  appellant's  conten- 
tion that  appellee  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  going  from 
his  berth  to  the  washroom,  leaving  his  dla- 
mond  under  his  pillow. 

Other  assignments  raised  have  been  con- 
sidered, but  we  find  nothing  In  them,  and  the 
judgment  will  be  affirmed. 


MITCHELL  V.  SMITH.     (No.  8553.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
Jane  4,  1921.) 

1.  Brokers  «5a82(4)— A  petition  being  for  com- 
missions on  express  contract,  no  recovery  on 
any  other  basis. 

The  petition  being  on  an  express  contract 
to  pay  a  certain  commission  for  effecting  sale 
on  stipijlated  terms,  recovery  cannot  be  had  on 
any  basis  other  than  such  contract. 

2.  Appeal  and  error  ^es'IOIUD  —  Finding  of 
fa&ts  on  conflicting  evidence  oondoslvoi 

The  evidence  having  been  conflicting,  the 
Judgment  is  conclusive  as  to  the  facts  of  mak- 
ing and  breach  of  contract 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  W.  S.  Mitchell  against  J.  H. 
Smith.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

R.  H.  Capers  and  Lee  R.  Stroud,  both  of 
Dallas,  for  appellant. 
Ross  M.  Scott,  of  Dallas,  for  appellee. 

HAMILTON,  J.  Appellant  sued  appellee 
for  a  broker's  commission,  alleged  to  have 
accrued  by  reason  of  appellant  finding  a  pur- 
chaser for  a  certain  lot  in  Dallas  listed  with 
him,  as  agent,  for  sale,  and  which,  it  was 
alleged,  appellee  sold  to  the  purchaser  discov- 
ered by  appellant,  who  was  the  procuring 
cause  of  the  sale  made. 

[1]  The  suit  was  upon  an  alleged  express 
contract  to  pay  a  commission  of  6  per  cent 
for  effecting  sale  upon  certain  stipulated 
terms,  and  the  allegations  are  insufficient  to 
support  a  recovery  upon  any  basis  other 
than  the  alleged  contract 


[X]  The  proof  was  conflicting  upon  the  Is- 
sue of  whether  or  not  the  contract  was  made 
and  violated  as  alleged.  The  judgment  of  the 
court  resolved  this  issue  of  fact  against  ap- 
pellant 

The  judgment  upon  the  facts  is  conclu- 
sive of  the  issue,  and  we  are  not  authorized 
to  disturb  it  in  the  absence  of  some  harmful 
error  of  iHrocedure.  No  such  error  is  dis- 
closed by  the  record  or  pointed  out  in  appel- 
lant's brief. 

Accordingly,  the  Judgment  of  the  «ourt  be< 
low  is  affirmed. 


PAYNE,   Agent,  v.  WALLIS.    (No.  702.) 

(Court  of  Cinl  Appeals  of  Texas.    Beaomont. 
June  1,  1921.) 

1.  Railroads  iSstSVs,  New,  vol.  6A  Key-No.  So* 
rio»— Fodorai  Olraotor  Qeasral  liable  for  !■• 
juries  frem  dofoetlve  erosslnf. 

Where  the  Director  General  of  Railroads, 
after  taking  charge  of  a  railroad,  continued 
to  maintain  and  operate  trains  over  a  cross- 
ing without  in  any  way  attempting  to  remedy 
the  defective  and  dangerous  conditions  sur- 
rounding it,  he  was  responsible  for  negligence 
in  maintaining  sncb  condition,  though  the  cross- 
ing was  constructed  long  before  he  took  diarge. 

2.  Appeal  and  error  «=>  101 0(1)— Finding  that 
failure  to  ring  bell  was  cause  of  oollUlon  held 
not  to  be  disturbed. 

A  finding  that  the  failure  to  ring  the  bell 
as  a  train  approached  a  crossing  was  the  prox- 
imate cause  of  a  collision  with  an  automobile 
cannot  be  disturbed,  thoagh  there  was  a  brake- 
man  on  the  end  of  the  car  colliding  with  the 
automobile  to  give  warning  to  persons  ap- 
proaching where  the  evidence  showed  that  the 
crossing  was  in  such  a  deep  cut,  and  the  view 
thereof  was  bo  obstructed  by  an  embankment 
that  it  was  doubtful  whether  the  driver  of  the 
automobile  conld  have  been  seen  by  the  brake- 
man  in  time  to  prevent  the  collision. 

3.  Railroads  <&=3350(22)  —  Automobile  driver 
going  12  miles  an  hour,  though  view  was  ob- 
structed, held  not  negligent  as  a  matter  of 
law. 

It  was  not  contributory  negligence  as  a 
matter  of  law  to  approach  a  railroad  crossing 
in  an  automobile  at  a  speed  of  12  miles  an  hour, 
though  the  view  of  approaching  trains  was 
greatly  obstructed,  and  the  automobile  driver 
was  familiar  with  the  crossing,  where  he  knew 
that  trains  were  not  operated  over  the  crossing 
more  than  once  a  day,  and  sometimes  not  often- 
er  than  once  a  week,  and  he  testified  that  he 
was  looking  and  listening  for  trains. 

Appeal  from  District  Court,  Milam  Coun- 
ty; W.  O.  GilUs,  Judge. 

Action  by  R.  C.  Wallls  against  John  Bar- 
ton Payne,  Agent  and  another.  B^m  a 
judgment  for  plaintiff,  defendant  Payne  ap- 
peals.   Affirmed. 
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Chambers  ft  Wallace,  of  Canteron,  tm  ap- 
ellant. 
E}.  A.  Gamp,  of  Rockdale,  for  appellee. 

HIGHTOWE7R,  O.  J.  The  appellee,  Wal- 
s,  filed  tills  suit  In  one  of  tbe  Justice  courts 
f  Milam  county  against  James  A.  Baker,  in 
is  capacity  as  receiver  of  the  International 
:  Great  Northern  Railway  Company,  and  the 
Hrector  General  of  Railways,  praying  a  re- 
overy  for  damages  to  a  Ford  automobile  In 
he  sura  of  flSO.  It  was  alleged  that  the 
automobile  was  damaged  In  a  collision  with 
ine  of  appellant's  trains  at  a  point  where  one 
>f  appellant's  spur  tracks  crosses  over  a  pub- 
ic highway.  Negligence  was  predicated  on 
raproper  construction  and  maintenance  of 
ippellant's  crossing  over  the  highway,  and 
ilso  upon  the  negligent  operation  of  the  train 
It  tbe  time  of  tbe  collision,  in  that  the  air 
crakes  of  tbe  train  were  not  connected;  that 
1  proper  lookout  was  not  kept;  that  the  bell 
on  tbe  engine  was  not  ringing,  nor  was  the 
whistle  blown  at  the  time  the  train  was  ap- 
proaching tbe  crossing. 

The  appellant  answered  by  general  demur- 
rer and  general  denial,  and  contributory  neg- 
ligence on  the  part  of  appellee. 

Judgment  was  rendered  in  favor  of  appd- 
lee  for  $150,  and  on  appeal  to  the  county 
court  on  trial  de  novo  Judgment  was  render- 
ed by  tbe  trial  Judge  without  a  Jury  for  the 
same  amount.  The  trial  Judge  filed  tbe  fol- 
lowing findings  of  fact : 

"I  find  that  at  the  time  alleged  in  plalntifrs 
petition  the  I.  &  G.  N.  Railroad  ran  through 
Milam  connty,  and  from  Rockdale  to  and 
through  Milano,  Tez.;  that  a  public  road  known 
AS  the  Rockdale  and  Milano  public  road  ran  par- 
allel with  and  adjacent  to  said  railroad  right  of 
vay;  that  at  a  point  about  2  miles  east  o{  Rock- 
dale was  what  was  known  as  the  International 
coal  mine,  located  some  distance  north  of  said 
railroad;  that  a  spur  or  switch  track  ran  from 
the  main  line  of  the  railroad  northeaat  acroas 
said  public  road  to  said  mine;  and  that  the 
location  of  the  railroad,  public  road,  and  switch, 
and  their  relative  locations  and  conditions,  had 
been  tbe  same  for  a  long  period  of  time,  and 
were  well  known  to  both  plaintiff  and  defendant. 

"I  find  that  the  main  line  track  to  the  east 
of  the  point  where  said  switdi  leaves  the  main 
line  of  railroad  track  is  in  a  considerable  cut, 
and  gradually  goes  out  of  tbe  cut  to  the  west, 
and  that  said  switch  leaves  tbe  main  track  on 
the  westward  side,  but  in  such  cut,  and  that 
said  switch  at  tbe  point  where  it  crosses  the 
public  road  is  in  a  cut  some  2  or  3  feet  below 
the  natural  lay  of  tbe  land  at  this  point,  and 
that  the  natural  lay  of  the  land  along  the  dirt 
road  and  the  railroad  from  said  switch  and 
switch  point  eastward  is  considerably  down 
grade;  that  the  dirt  moved  in  making  the  ex- 
cavation for  tbe  switch  and  the  main  line  of 
the  railroad  was  piled  up  on  the  right  of  way 
along  the  main  line  track,  and  in  the  apex  of 
the  angle  made  by  the  intersection  of  the  switch 
track  and  the  main  line  track,  and  that  on  ac- 
count of  the  main  line  track  and  switch  track 
being  in  the  cut  below  the  natural  lay  of  the 


land,  and  on  account  of  the  dirt  being  piled  as 
above  found,  and  on  account  of  the  up  grade 
going  westward  on  tbe  pnblic  road,  that  one 
approaching  such  switch  on  tbe  east  along  the 
public  road,  could  not  see  coal  cars  at  and  along 
said  road  crossing  until  such  person  was  within 
15  to  30  feet  of  the  crossing  and  until  such 
person  had  reached  a  point  near  the  down  grade 
in  tbe  road  approaching  the   switch. 

"I  find  that  at  the  time  of  the  accident  the 
road  was  wet  and  slippery;  that  the  plaintiff 
was  traveling  said  public  road,  and  approached 
said  switch  crossing  from  the  east,  traveling 
about  12  miles  per  hour,  in  a  Ford  automobile; 
that  at  the  time  the  defendant's  employes  were 
switchiug  some  empty  coal  cars  from  tbe  main 
line  towards  said  coal  mine;  that  the  engine 
was  near  the  point  where  the  switch  leaves  tbe 
main  line,  either  on  the  main  line  or  just  enter- 
ing the  switch,  and  was  pushing  five  empty 
coal  cars  over  said  switch  towards  said  road 
crossing,  and  that  tbe  train  was  moving  about 
8  miles  per  hour;  that  the  air  brakes  on  the 
ears  were  unconnected  with  the  locomotive; 
that  the  bell  was  not  ringing,  and  that  the  plain- 
tiff did  not  see  such  cars  until  he  was  within 
about  15  feet  of  the  8wit<A  crossing;  that 
plaintiff  immediately  applied  his  emergency 
brakes,  and  the  brakeman,  who  was  on  the 
front  car,  immediately  signaled  tbe  engineer  to 
stop  the  train;  that  after  the  plaintiff  and 
defendant's  employes  each  discovered  the  other, 
all  parties  did  all  they  could  to  prevent  the  col- 
lision; that  after  plaintiff  discovered  the  cars, 
on  account  of  the  down  grade  approadiing  tbe 
switch,  and  the  wet,  slippery  condition  of  tbe 
road,  the  plaintiff  was  unable-to  stop  the  auto- 
mobile before  getting  on  the  switch,  and  tbe 
defendant's  employes  were  unable  to  stop  the 
train  before  the  front  car  bad  passed  tbe  road 
crossing;  and  that  said  front  car  collided  with 
plaintiff's  automobile,  damaging  the  same  to 
the  amount  of  $150." 

The  court  further  found  that  appellant  was 
guilty,  of  negligence  in  failing  to  ring  the  bell 
on  tbe  locomotive  as  it  approached  tbe  cross- 
ing where  the  collision  occurred,  and  that  it 
was  also  guilty  of  negligence  in  the  construc- 
tion and  maintenance  of  the  crossing  oyer 
the  public  road,  and  that  such  negligence  be- 
came and  was  tbe  proximate  cause  of  tbe 
collision  wblcb  resulted  In  tbe  damage  to  ap- 
pellee's automobile,  and  further  found  as  a 
fact  that  appellee  was  not  guilty  of  contribu- 
tory negligence  as  claimed  by  appellant 

Appellant,  by  proper  assignments,  bas  chal- 
lenged each  finding  made  by  the  trial  court. 

Upon  examination  of  the  evidence  found  in 
the  record,  we  have  concluded  that  the  evi- 
dence was  abundantly  sufficient  to  warrant 
the  finding  made  by  the  trial  Judge  that  as 
the  train  approached  tbe  crossing  where  the 
collision  occurred  tbe  bell  on  tbe  engine  was 
not  ringing,  and  that  the  court  was  Justified 
in  bis  conclusion  that  a  failure  to  have  the 
bell  ringing  at  the  time  constituted  negli- 
gence, and  that  such  negligence  was  a  prox- 
imate cause  of  the  collision.  We  are  also  of 
the  opinion  that  tbe  evidence  was  abundant- 
ly sufficient  to  warrant  the  finding  of  tbe 
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trial  court  that  the  manner  in  which  tlie 
crossing  over  this  public  road  was  construct- 
ed and  maintained  constituted  negligence, 
and  that  it  also  was  a  proximate  cause  of 
the  collision. 

[1]  With  reference  to  the  contention  of  ap- 
pellant that  the  undisputed  eyidence  showed 
that  the  crossing  was  constructed  long  prior 
to  the  time  appellant  took  diarge  of  the  rail- 
road, and  that  therefore,  appellant,  in  his  ca- 
pacity as  Director  General  of  Railroads  un* 
der  the  government,  could  not  be  held  liable 
for  such  negligent  construction,  cannot  be 
sustained,  for  the  reason  that  it  is  undis- 
puted that  the  Director  General  did  continue 
to  maintain  and  operate  trains  over  such 
crossing  without  in  any  way  attempting  to 
remedy  the  defective  and  dangerous  condi* 
tions  Burroimding  the  same,  and  therefore 
for  negligence  in  maintaining  sudi  condition 
he  must  be  held  responsible.  While  appel- 
lant makes  this  contention,  no  authorities 
are  cited  in  Its  support,  and  we  think  that 
the  assignment  must  be  overruled. 

[I]  It  is  further  contended  by  appellant 
that  the  failure  to  have  the  bell  on  the  en- 
gine ringing  as  the  coal  train  approached  the 
crossing,  if  negligence,  was  not  a  proximate 
cause  of  the  collision  wth  appellee's  automo- 
bile, for  the  reason,  as  contended  by  appel- 
lant, that  there  was  a  brakeman  on  the  end 
of  the  car  which  collided  with  the  automoDUe 
to  glye  warning  to  persons  annroachlng  the 
crossing  on  the  highway,  and  that  the  brake- 
man  was  Just  as  effectual  for  this  purpose 
as  would  have  been  the  ringing  of  a  bell  on 
the  engine.  Appellant,  in  making  this  con- 
tention, loses  sight  of  the  fact  that  the  un- 
disputed evidence  showed  that  this  train, 
while  approaching  the  crossing,  was  in  such 
a  deep  cut  and  the  view  thereof  so  obstruct* 
ed  by  dirt  that  had  been  thrown  up.  consti- 
tuting an  embankment,  that  it  is  doubtful 
whether  appellee,  while  approaching  the 
crossing,  could  have  been  seen  by  the  brake- 
man  In  time  for  him  to  have  warned  appel- 
lee and  prevented  the  collision;  whereas  It 
la  very  probable  that.  If  the  engine  bell  had 
been  kept  ringing,  appellee  might  have  heard 
It  in  time  to  have  saved  himself  from  the  col- 
lision, whether  he  saw  the  train  or  brake- 
man  thereon  or  not.  The  record  is  not  In 
Boch  shape  as  to  permit  us  to  disturb  the 
finding  of  the  trial  court  on  this  point,  and 
the  assignment  is  overruled. 

[3]  The  contention  made  by  appellant  that 
the  evidence  showed  that  appellee  was  guilty 
of  contributory  negligence  as  a  matter  of  law 
Is  overruled.  This  contention  is  based  upon 
the  fact  that  the  evidence  shows  that  appel- 
lee was  thoroughly  familiar  with  conditions 
surrounding  this  crossing,  and  that,  notwith- 
standing his  knowledge  of  such  conditions, 
he  approached  the  same  at  the  rate  of  speed 
of  12  miles  per  hour,  and  that  an  ordinarily 
prudent  person,  under  aald  circumstances 
and  with  said  knowledge,  would  not  have 


approached  the  crossing  at  such  a  high  rate 
of  speed;  and  appellant  further  contends 
that  the  nndiaputed  evidence  showed  that 
appellee  used  no  care  in  approaching  this 
crossing  to  ascertain  whether  a  train  might 
be  approaching  at  that  time,  and  diat  imder 
all  these  facts  appellee  was  guilty  of  con- 
tributory negligence  as  a  matter  «^  law. 

The  appellee  testified,  positively,  that  while 
approaching  the  crossing  at  the  time  of  the 
collisicn  he  did  loolk  and  listen  for  any  train 
that  might  be  approaching  the  crossing,  and 
that  he  neither  saw  nor  beard  any  train  un- 
til he  was  within  a  distance  of  between  15 
and  30  feet  of  the  crossing,  and  that  then  be 
was  unable  to  stop  his  car  in  time  to  prevent 
the  collision.  Unquestionably  the  undisput- 
ed evidence  shows  that  the  view  to  an  ap- 
proaching train  to  this  crossing  by  one  on 
the  public  highway  was  greatly  obstructed, 
and  that,  while  appellee  was  familiar  with  ' 
this  situation,  he  also  knew,  as  is  shown  by 
the  undisputed  evidence,  that  not  more  ttian 
once  a  day  was  a  train  operated  over  thla 
crossing,  and  sometimes  not  oftener  than 
once  a  week,  and  in  view  of  the  fact,  as  tes- 
tified to  by  him,  that  he  was  l>oth  looking 
and  listening  for  the  approach  of  a  train  to 
the  crossing  at  the  time,  we  would  not  be 
warranted  in  holding  that  be  was  guilty  of 
negligence  which  proximately  contributed  to 
the  collision  as  a  matter  of  law,  simply  be- 
cause his  Ford  car  was  going  at  a  rate  of 
speed  of  12  miles  an  hour.  In  this  connec- 
tion counsel  for  appellant  cite  several  au- 
thorities, which  we  have  given  careful  con- 
sideration, but,  without  discussing  them,  we 
find  that  they  would  not  be  authority  for 
holding  that  appellee,  in  this  connection,  was 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

Among  the  cases  cited  Is  that  of  Railway 
Co.  V.  Edwards,  100  Tex.  22,  83  S.  W.  106. 
We  have  many  times  had  occasion  to  refer 
to  the  decision  In  the  Edwards  Case,  and  are 
convinced  that  the  conclusion  there  reached 
and  the  rule  there  announced  Is  sound,  not- 
withstanding the  fact  that  the  Supreme 
Court  of  this  state,  in  several  cases  of  more 
recent  date,  has.  In  our  opinion,  held  con- 
trary to  the  rale  there  announced.  In  snch 
decisions,  however,  no  mention  was  made  by 
the  court  of  the  Edwards  Case,  and,  so  far 
as  we  know,  It  has  never  been  expressly  over- 
ruled. The  rule  announced  in  the  G>dwards 
Case  was,  substantially,  that  where  it  was 
admitted  or  shown  without  contradiction  by 
the  evidence  that  a  person  approaching  a  rail- 
road crossing,  a  place  of  Inherent  danger, 
without  using  any  care,  such  as  by  looking 
or  listening,  for  the  approach  of  a  train  to 
the  crossing,  and  where  it  was  shown  that 
there  was  no  obstruction  to  the  view  of  an 
approaching  train  to  the  crossing,  such  per- 
son so  approaching  the  crossing  would  be 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law.    We  understand  that  to  be  the 
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holding  In  the  Edwards  Case,  and  many  oth- 
er cases  prior  thereto,  by  the  Supreme  Court' 
of  this  state,  and,  when  a  situation  of  that 
sort  comes  before  this  court,  we  will  follow 
the  holding  in  the  EM\\'ards  Case  until  the 
Supreme  Court  of  this  state  shall  have  ex- 
pressly oTemiled  It.  But  the  rule  announced 
In  the  Edwards  Case  cannot  be  invoked  here, 
for  the  reason,  as  we  have  shown,  that  the 
evidence  shows  (xxtcluBlvely  that  the  view 
to  the  approaching  train,  which  collided  with 
appellee's  automobile,  was  seriously  obstruct- 
ed, and  also  because  the  evidence  was  suffi- 
cient to  warrant  a  finding  by  the  trial  judge 
that  api)ellee  used  proper  care,  by  both  look- 
ing and  listening  for  an  approaching  train, 
at  the  time  he  was  approaching  the  crossing, 
bat  tliat  he  was  unable  to  see  the  train  by 
reason  of  sad)  obstructions,  and  was  unable 
to  hear  it,  because  n'o  signal  of  its  approach 
was  given. 

This  disposes,  In  effect,  of  all  assignments 
of  error,  and  they  are  overruled,  and  the 
judgment  will  be  affirmed. 


SMITH  ot  at.  V. 

(No. 


FLEMiNQ 
1214.) 


et  nc 


(Court  of  Civn  Appeals  of  Texas.    M  Paso. 
Jane  23,  1921.) 

Appeal  from  District  Court,  Eastland 
County;   B.  A.  HUl,  Judge. 

Motion  for  leave  to  file  motion  for  rehear- 
ing.   Motion  overruled. 
For  former  opinion,  see  231  S.  W.  136. 

Scott,  Brelsford  &  Smith,  of  Cisco^  for  ap- 
pellant 

W.  O.  Morton,  of  Breckenrldge,  and  Bm^ 
kett,  Anderson  &  Orr,  of  Ekustland,  for  ap- 
pellee. 

HABPEB,  0.  3.  Appellees  file  an  applica- 
tion for  leave  to  file  a  motion  for  rehearing 
of  the  judgment  In  favor  of  appellants  Smith 
and  Dorsey.  Our  opini(Hi  and  judgment^ 
reversing  and  rendering  the  judgment  of  the 
lower  court,  were  filed  and  entered  of  record 
on  the  12th  day  of  Maf ,  A.  D.  1921.  The  15 
days  thereafter  within  vrUch  motions  for 
rehearing  are  permitted  to  be  filed  expired 
on  the  27tb  day  of  May,  1921.  No  motion  for 
rehearing  was  presented  for  filing  In  this  case 
In  said  period.  On  June  6,  1921,  appellees 
filed  their  application  to  be  permitted  to  file 
a  motion  for  rehearing  In  said  cause  beyond 
the  time  allowed  by  statute. 

The  reasons  given  for  the  failure  to  file  the 
motion  for  a  rehearing  within  the  time  pre- 
scribed by  statute  furnished  no  excnse  for 
this  failure,  and  the  excuses  presented  are 
Insoffldent  to  relieve  the  appellees  of  the 
operation  of  the  statute. 


Motion  for  leave  to  file  motion  for  a  re- 
hearing is  overrruled.  Sams  v.  Creager,  85 
Tex.  497,  22  S.  W.  399;  Anderson  v.  First 
Nat  Bank,  191  S.  W.  842  (12). 


WHITNEY  HARDWARE  CO.  v.  MoMAHAN 
et  al.     (No.  7769.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

March  31, 1917.    Rehearing  Denied 

Jmie  18,  1921.) 

1.  Husband  and  wife  «=>I46— Husband  con- 
tracting for  his  wifo  wltb  ber  tenant  for  re- 
pairs not  liable  to  tenant  for  negliBent  per- 
form anoe. 

A  husband  merely  contracting  as  agent  of 
Us  wife,  the  landlord,  with  her  tenant  for  re- 
pair Of  her  building,  neither  concealing  bis  agen- 
cy nor  agreeing  to  be  bonnd  individually,  is  not 
liable  to  the  tenant  for  injury  to  his  goods 
through  negligent  performance  of  the  work. 

2.  Husband  and  wife  (3:=>2I3— Wife  liable  for 
netjlisont  performance  of  her  coatraot  wltk 
her  tenant  for  repairs. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  4621,  4622,  4624,  giving  to  a  wife  the 
sole  management  and  control  of  her  separate 
property,  including  rents  therefrom,  except 
that  the  husband  must  join  in  disposition  or 
incumbrance  of  real  estate,  she  is  liable  for 
negligent  performance  tluough  her  agents  of 
her  contract  with  her  tenant  for  repairs,  where- 
by his  goods  are  injured. 

3.  Hosband  and  wife  «sa2ia— Husband  must 
be  Joined  In  action  against  wife  for  her  negli- 
gent performanoe  of  oontract. 

The  husband  must  be  joined  in  action 
against  a  married  woman  for  negligent  per- 
formance of  her  contract  with  the  tenant  of 
her  separate  property  for  repairs  thereof, 
whereby  the  tenant's  goods  were  injured. 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  the  Whitney  Hardware  Company 
against  E.  K.  McMahan  and  others.  From 
Judgment  of  dismissal,  plaintiff  ai^>ealB.  Re- 
versed and  remanded. 

For  Supreme  Court's  answer  to  certified 
questions,  see  231  S.  W.  694. 

Wear  &  Frazler,  of  Hillsboro,  ior  a^tel- 
lant 

R.  M.  Vaughan,  of  Hillsboro,  f<»r  appel- 
lees. 

RAINET,  O.  J.  Appellant  Instituted  this 
suit  to  recover  from  appellees  the  sum  of 
$2,500  for  damages  to  its  stock  of  merchan- 
dise In  repairing  the  roof  of  a  building,  the 
separate  property  of  Mrs.  McMahan,  and  oc- 
cupied by  appellant  as  a  tenant. 

The  appellees  Interposed  a  general  demur- 
rer, which  was  sustained  by  the  court  and 
api>ellant  refusing  to  amend  Its  petition 
Judgment  was  entered  dismissing  the  case, 
from  which  judgment  this  appeal  is  taken. 


«=3For  othsr  eaan  ■••  lam*  topic  and  KOT-NUIIBER  la  all  K«]r-Namb«r«d  DiseaU  sad  Indtxas 
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The  petition  of  appellant,  omittlDg  formal 
parts  and  the  exhibit,  Is  as  follows: 

"Now  comes  the  plaintiS,  Whitney  Etoxdware 
Company,  a  corporation,  leaye  of  the  court  first 
haying  been  had  and  obtained,  and  makes  and 
files  this,  its  second  amended  original  petition 
In  lien  of  all  other  pleadings  heretofore  filed 
by  it,  and  for  such  amendment  pleads  as  fol- 
lows: 

"  That  it  complains  of  E.  K.  McMahan  and 
wife,  Efiie  McMahan,  who  reside  in  Matagorda 
county,  Tex.,  and  Waul  McMahan,  who  resides 
in  ^Hill  county,  Tex.,  defendants,  and  for  cause 
of  action  represents  the  following  facts:  That 
the  plaintiff  is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  Texas,  and  as  such,  is  engaged  in  the 
hardware  business  in  the  town  of  Whitney, 
Hill  county,  Tex.,  where  it  has  and  maintains 
its  principal  office  and  place  of  business;  that 
It  has  been  engaged  in  such  business  since  the 
time  and  long  before  the  happening  o{  the  mat- 
ters and  things  hereinafter  complained  of; 
that  during  the  year  1915  it  occupied  a  building 
in  the  town  of  AVhitney,  which  belonged  to  and 
was  the  separate  property  and  estate  of  Mrs. 
Effie  McMahan;  that  it  carried  its  main  stock  of 
hardware,  including  shelf  hardware  and  gener- 
ally such  things  as  a  first  class  hardware  store 
usually  keeps  in  stock  for  sale  to  the  general 
public;  that  during  the  time  it  occupied  said 
building  it  rented  the  same  from  the  said  Mrs. 
Effie  McMahan,  her  husband,  and  the  defendant 
Waul  McMahan,  agreeing  to  pay  them  a  rental 
of  $100  per  month  therefor;  that  said  building 
became  in  very  bad  state  of  repair  and  it  bo- 
came  impractical  for  plaintiff  to  continue  as  a 
tenant  in  said  building  with  its  said  stock  of 
hardware  which  aggregated  the  sum  of  $15,000 
in  ralue,  unless  it  could  procure  certain  repairs 
to  said  building. 

'"That  it  communicated  these  facta  to  the 
defendants  and  each  of  them,  as  a  result  of 
which  the  defendants  each  agreed,  acting  for 
themselves  individually  and  as  the  agent  of  one 
another,  to  repair  said  building  and  to  gener- 
ally put  it  in  a  good  tenantable  state;  that  in 
consideration  for  said  agreement  on  the  part 
of  said  defendants  to  so  repair  said  building  and 
relying  and  acting  thereon  the  plaintiff  did  con- 
tinue to  occupy  same  believing  that  it  would 
be  repaired  in  time  as  the  defendants  had  prom- 
ised. 

"  'Plaintiff  further  represents  that  the  de- 
fendants ^d  make  one  or  more  ineffectual  at- 
tempts to  repair  said  building  and  some  time 
about  in  July,  1916,  or  the  first  of  August  of 
that  year,  with  the  knowledge  and  consent  and 
acquiescence  of  each  of  the  other  defendants 
hereinabove  named  and  as  their  duly  consti- 
tuted agent,  the  defendant  Waul  McMahan  did 
begin  and  undertake  to  have  said  building  re- 
paired; that  plaintiff  was  not  in  any  wise  ac- 
quainted with  the  undertaking  of  said  Waul 
McSIaban  and  the  defendants  at  the  time;  nei- 
ther were  they  acquainted  with  the  full  pur- 
pose of  what  they  intended  to  do.  Plaintiff 
does  represent,  however,  that  the  defendants 
negligently  failed  to  properly  repair  said  build- 
ing and  plaintiff  further  states  that  the  de- 
fendants, instead  of  repairing  said  building, 
greatly  impaired  the  roof  in  that  they  tore  off 
a  part  of  the  covering  and  roof  and  the  flash" 


.ing  and  caused  the  same  to  become  more  open 
and  in  a  greater  state  of  bad  repair  than  it 
formerly  was.  All  of  which  waa  unknown  to  the 
plaintiff  at  the  time.  As  plaintiff  is  informed 
and  believes  and  therefore  charges  the  fact  to 
be,  the  defendants  tore  off  a  portion  of  said  roof 
without  having  on  hand  sufficient  material  of 
the  right  Und  and  character  to  put  the  same 
back  either  in  a  good  state  of  repair  or  in  as 
good  condition  as  it  was  when  they  attempted 
to  repair  the  same;  that  while  it  was  in  auch 
condition  there  came  a  very  heavy  rain,  which 
poured  through  the  roof,  the  cracks  and  the 
boles  and  wet  the  stock  of  goods,  which  plaintiff 
at  that  time  had  in  said  building  and  greatly 
damaged  the  salability  of  said  goods  and  gen- 
erally rendered  them  in  an  unsalable  condition, 
detracting  from  their  market  value  at  least  50 
per  cent,  and  greatly  damaging  all  of  the  fix- 
tures which  plaintiff  had  in  said  bniiding;  that 
the  plaintiff's  said  stock  of  goods  and  fixtures, 
as  a  result  of  the  misconSact  and  negligence  on 
the  part  of  the  defendants  hereinabove  com- 
plained of  and  their  failure  to  repair  the  roof 
in  the  manner  agreed  by  them  and  on  account 
of  the  great  rain  which  came  at  the  time,  as 
above  alleged,  its  said  stock  of  goods  was  dam- 
aged at  least  in  the  sum  of  $2,500. 

"  'In  this  connection,  plaintiff  further  shows 
to  the  court  that  it  is  impossible  for  it  to  in- 
clude each  and  every  item  of  its  said  stock  of 
goods  whidi  were  so  damaged  and  injured  as 
aforesaid,  but  that  it  has  attached  to  this  peti- 
tion "Exhibit  A,"  here  referred  to  and  made  a 
part  hereof,  which  is  a  partial  list  of  its  goods, 
fixtures,  wares,  and' merchandise  so  damaged  at 
such  time  and  place  by  the  negligence  and 
failure  on  the  part  of  the  defendants  as  above 
alleged,  which  said  list  of  items  was  made  by 
the  plaintiff,  its  agents  and  employes,  at  the 
time  and  just  after  the  damage  and  injury  here- 
in complained  of;  that  each  and  every  item  of 
which  it  made  a  list  at  said  time  has  noted  the 
amount  of  injury  received  and  damage  done  to 
said  respective  items  by  the  rain  mentioned  and 
on  account  of  the  negligence  of  the  defendants 
and  their  failure  to  comply  with  their  agreement 
to  repair  said  building;  that  a  more  detailed 
statement  cannot  be  made  by  plaintiff,  nei- 
ther can  more  detailed  information  be  given 
with  respect  to  the  various  items  of  goods 
damaged  nor  the  amount  or  character  of  the 
damage  suffered  by  each  respective  item  than 
is  here  shown. 

"  'Plaintiff  further  shows,  however,  that  the 
defendants'  failure  to  comply  with  their  agree- 
ment to  repair  the  roof  of  said  building  and 
their  negligence  in  making  ineffectual  and  bad 
repairs  was  the  direct  and  proximate  cause  of 
their  injury  and  that  said  agreement  was  made 
by  each  and  all  of  the  defendants,  and  that  the 
agreement  and  undertaking  of  said  B.  K.  Mc- 
Mahan and  the  said  Waul  McMahan  was  rati- 
fied by  the  said  Mrs.  Effie  McMahan  and  was 
agreed  to  by  her.  In  this  connection  plaintiS 
further  shows  that  the  defendant  Mrs.  Effie 
McMahan  has  intrusted  the  management  of  all 
of  her  business  to  her  husband,  E.  K.  McMa- 
han, and  her  brother-in-law.  Waul  McMahan, 
including  their  authority  to  repair,  at  her  ex- 
pense and  for  her,  the  building  in  question. 

"  'Whereupon,  premises  considered,  defend- 
ants having  each  answered  herein,  plaintiit 
prays  that  upon  final  trial  it  have  judgment 
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against  them  coUectively  and  severally  for  tbe 
sam  of  $2,500,  and  for  any  other  relief,  gen- 
eral and  special,  in  law  or  in  equity,  to  which  it 
may  show  itself  entitled.' " 

[1]  In  our  opinion  the  petition  states  a 
good  cause  of  action  against  EfiSe  McMahan 
and  husband,  B.  K.  McMahan,  but  falls  to 
show  any  liability  on  the  part  of  Waul  Mc- 
Mahan, who  is  alleged  to  be  agent  in  the 
transaction.  There  is  nothing  showing  that 
he  owned  any  interest  in  the  building  or  that 
be  was  benefited  in  what  was  done,  nor  did 
he  agree  to  be  bound  individually.  Whit- 
ney V.  Wyman,  101  U.  S.  3»2,  25  L.  Ed.  1060. 
He  did  not  conceal  his  agency  or  do  anything 
that  .would  make  him  primarily  liable  in  the 
transaction. 

[2]  The  question  of  liability  of  the  wife 
is  raised  by  appellee.  By  the  act  of  the 
Legislature  of  1913,  amending  articles  4621- 
4624  (Vernon's  Sayles')  R.  S.  1911,  a  change 
was  made  as  to  the  control  and  management 
of  the  wife's  separate  property,  in  that  tbe 
wife  Is  given  "the  sole  management,  control 
and  disposition  of  her  separate  property, 
both  real  and  personal,"  except  In  the  dispo- 
sition or  Incumbrance  of  real  estate,  In  which 
event  the  hnsband  must  join.  Said  act,  1913, 
now  article  4622,  Vernon's  Sayles'  R.  S.  1914, 
further  provides  that — 

"Tbe  personal  earnings  of  tbe  wife,  the  rents 
from  tbe  wife's  real  estate,  the  interest  on 
bonds  and  notes  belonging  to  her  and  dividends 
on  stocks  owned  by  her  shall  be  under  the  con- 
trol, management  and  disposition  of  the  wife 
alone." 

By  these  articles  tbe  rents  from  the  sei>- 
arate  estate  of  tbe  wife  and  other  Income 
became  subject  to  her  management  and  con- 
trol. Before  the  passage  of  said  act,  1913, 
it  was  the  community  property  of  herself 
and  husband  and  was  under  bis  control  and 
management.  Now  does  the  act  of  1913 
make  her  right  to  contract  broader  than  it 
was  under  the  old  law?  We  think  so,  at 
least,  as  to  the  subject  of  her  personal  earn- 
ings, rents  of  her  real  estate,  interest  on 
notes  and  bonds  belonging  to  her,  and  divi- 
dends on  stock  owned  by  her.  This  view  is 
supported,  we  think,  by  article  4024,  R.  S., 
as  amended  by  act  1913  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  4624),  which  reads: 

"Neither  the  separate  property  of  the  hns- 
band nor  the  community  property  other  than 
the  personal  earnings  of  the  wife,  and  the  in- 
come, rents  and  revenues  from  her  separate 
property  shall  be  subject  to  the  payments  of 


debts  contracted  by  the  wife,  except  those  con- 
tracted for  necessaries  furnished  her  or  her 
children,  provided,  the  wife  shall  never  be  the 
joint  maker  of  a  note  or  a  surety  on  any  bond 
or  obligation  of  another  without  the  joinder  of 
her  husband  with  her  in  making  sndi  contract." 

Tbe  caption  of  tbe  act  of  1918,  concern- 
ing marital  rights  of  the  husband  and  wife, 
states  it  is  for  the  purpose  of  "defining  sep- 
arate and  community  property  of  the  hus- 
band and  wife,  conferring  upon  tbe  wife  the 
power  to  make  contracts,  authorizing  suits 
on  such  contracts,"  -etc.,  and  in  the  later 
clause^  section  2,  of  the  act.  It  states: 

"The  fact  that  the  present  law  denies  to  mar- 
ried women  the  right  to  manage  their  separate 
property,  and  to  make  contracts  is  unjust  to 
a  large  number  of  citizens  of  this  state  creates 
an  emergency  and  an  imperative  public  neces- 
sity that  the  consUtntional  rule  requiring  bills 
to  be  read  on  three  several  days  be  suspended, 
and  it  is  hereby  suspended." 

From  these  and  the  body  o£  the  act  glv- 
Ing  bar  the  sole  management,  control,  and 
disposition  of  her  separate  property,  both 
real  and  personal,  except  with  the  dispo- 
sition and  incumbrance  of  real  estate,  etc., 
and  divesting  the  husband  of  the  control  of 
her  separate  property,  as  formerly  existed. 
It  Is  evident  that  tbe  Legialature  Intended 
to  empower  her  to  contract  with  reference 
to  rents,  etc.,  from  her  separate  property  and 
making  it  subject  to  debts  and  liabilities  in- 
curred by  her. 

[3]  The  allegations  show  that  injury  to 
the  property  of  plalntltT  occurred  In  attempt- 
ing to  improve  and  repair  her  separate  prop- 
erty by  her  husband  and  Waul  McMahan, 
who  were  acting  as  her  agents,  .which  was 
agreed  to  and  ratified  by  her.  It  was  neces- 
sary to  join  her  husband  in  a  suit  against 
her,  ^d  as  to  them  it  was  error  to  sustain 
a  general  demurrer  to  the  i>etition. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

TALBOT,  J.  On  April  13,  1917,  tbe  ap- 
pellees filed  a  motion  for  a  rehearing  in  this 
case.  Pending  this  motion  we  certified  ,the 
controlling  question  involved  to  the  Supreme 
Court  of  Texas  for  adjudication.  On  May 
25,  1921,  that  question  was  answered  by 
the  Supreme  Court  in  accord  with  the  deci- 
sion of  this  court. 

The  motion  for  rehearing  Is  therefore 
overruled. 
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III. 


ABAIIEMENT  AND  REVIVAL. 

DSSPEiCTS    AND    OBJEiCTIONS    AS 
PAH.TIKS  ANO   FROCBEUtlNOB. 


€=»40  (Tex.ComJVpp.'l  Refusal  to  submit  to 
examination  after  loss  does  not  avoid  policy, 
but  only  suspends  rigiit  of  recovery  until  exam- 
ination, and  hence  is  pleadable  in  abatement, 
not  in  bar.— Humphrey  v.  National  Fire  Ins.  Co. 
of  Hartford,  Conn.,  750. 

Plea  of  failure  to  submit  to  examination,  be- 
ing in  abatement,  waived  if  not  made  at  proper 
time. — Id. 

VI.    "nrAIVBR    OF    O&OCNIH    OP    ABATK- 

MENT  AND  TIHB   AND    MANN  BR  OP 

PLBADING   IN   GK^IKRAL.. 

®=385  (Tex.Ceill.App.)  Plea  of  failure  to  sub- 
mit to  examination,  being  in  abatement,  waived 
if  no  special  ruling  aslced  thereon  before  trial 
on  merits.— Humphrey  v.  National  Fire  Ins.  Co. 
of  Hartford,  Conn.,  760. 

ACCOUNT  STATED. 

$s»6(l)  (Ark.)  Letter  by  buyer,  setting  forth 
premature  shipment  and  that  goods  would  not 
be  immediately  inspected,  neld  not  acquiescence 
and  account  stated.— Brin  Bros.  v.  Lyon  Bros., 
560. 

ACKNOWLEDGMENT. 

I.  NATURE  AND   NECESSITY. 

<S=>5  (Ky.)  Acknowledgment  unnecessary,  to 
make  instrument  binding  on  parties  and  priviea 
with  notice— Riddle  v.  Jones,  503. 


Dismissal   and 


ACTION. 

See   Abatement  and  Revival; 
Nonsuit. 


II.  NATURE  AND  FORM. 

^=327  (3)  (Mo.App.)  Consignee  may  sue  on 
common-law  liability.— McNeill  v.  Wabash  Ry. 
Co.,  649. 


See  Shipping. 


ADMIRALTY. 


III. 


JOINDER,  8PI-ITT1NG,   CONSOLIDA- 
TION,  AND   SEVERANCE. 


iS=»48(l)  (Tex.Com.App.)  Rule  against  mul- 
tifariousness not  applied  where  the  causes  of 
action  grow  out  of  the  same  transaction. — Hud- 
mon  V.  Foster,  346. 

®=>48(3)  (Tex.Civ.App.)  Causes  of  action  for 
excessive  freight  and  demurrage  charges  and 
damages  for  shortage  of  coal  properly  joined. 
— ^Payne  v.  White  House  Lumber  Co.,  417. 


ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 
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ADVERSE  POSSESSION. 

I.  NATURE  AND  REUUISITES. 
(B)  Aetnal  Foasesstom. 

@S322  (Ark.)  Pasturing  and  cutting  timber 
from  swamp  land  held  actual  possession. — Car- 
ter V.  Stewart,  887. 

(B)  Duration  and  Coatlnoltr  of  Poa- 
seaaton. 

@=>47  (Tex.Com.App.)  Owner's  entry  on  land 
to  cut  timber  broke  continuity  of  adverse  claim- 
ant's possession  except  as  to  land  inclosed  by 
claimant. — Evans  r.  Houston  Oil  Go.  of  Texas, 
731. 

(gssSO  (Tex.Coill.App.)  Purchase  of  other  land 
three-quarters  of  a  mile  distant  from  land  oc- 
cupied did  not  preclude  purchaser  from  obtain- 
ing title  to  land  occupied  by  adverse  possession. 
—Evans  V.  Houston  Oil  Co.  of  Texas,  731. 

(F)  HoaUIe  Oharacter  of  Poaseasloa. 

iS=>60(2)  (Tex.Com.App.)  Possessionwith  own- 
er's permission  not  adverse  possession. — Evans 
V.  Houston  Oil  Co.  of  Texas,  731. 
<S=>64  (Mo.App.)  Pledgee  not  entitled  to  de- 
feat replevin  action  on  ground  of  limitation  of 
action.— Conway  v.  Flaugh,  1045. 
<S=>7I(I)  (Tex.Clv.App.)  Conveyance  of  inter- 
est held  to  support  plea  of  five  years'  limitation 
as  a  deed  and  not  quitclaim.— Brownfield  v. 
Brabson,  491. 

<S=>80(2)  (Tex.Civ.App.)  Deed  must  contain 
suflScient  description  to  support  plea  of  five 
years'  limitation. — Brownfield  v.  Brabson,  491. 
®=>82  (Tex.Civ.App.)  Five-year  statute  be- 
gins to  run  from  registration  of  deed. — ^Brown- 
field  T.  Brabson,  491. 

(Q)   Paxnient  of  Taxea. 

<S=390  (Tex.Clv.App.)  Title  may  be  acquired 
to  undivided  interest  in  land. — Brownfield  t. 
Brabson,  491. 

Taxes  must  be  paid  under  proper  description. 
— Id. 

<S=a93  (Tex.Civ.App.)  Payment  of  taxes  for 
five  years  held  sufficient. — Brownfield  v.  Brab- 
son, 491. 

■3=394  (Tex.Com.App.)  Taxes  must  be  paid  be- 
fore becoming  delinquent  under  five-year  stat- 
ute of  limitations.— Houston  Oil  Co.  of  Texas 
V.  Jordan,  320. 

<S=394  (Tex.Civ.App.)  Payment  of  taxes  after 
delinquency  insufficient. — Brownfield  v.  Brab- 
son. 491. 


II.  OPERATION   AND  EFFECT. 
(A)  Extent  of  Poaaeaaioa. 

.=>IOO(l)  (Ark.)  Possession  of  portion  under 
deed  is  constructive  possession  of  all  included 
in  description.— Carter  t.  Stewart,  887. 
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€=3lOI  (Arfc.)  Constructive  possession  to  lim- 
its of  grant  applies  against  state  claim. — Carter 
V.  Stewart,  887. 

(B)  Title  or  Hlsbt  Ae«iilred. 

^3>I04  (Ark.)  Presumption  of  grant  from 
state  may  be  drawn  from  50  years'  possession 
and  payment  of  taxes. — Carter  v.  Stewart,  887. 

Jj'ailure  of  state  records  to  show  grant  of 
lands  does  not  rebut  presumption  of  grant.— Id. 

Presumption  of  state  grant  from  possession 
and  pa>'uient  of  taxes  is  not  estoppel  of  state  by 
unauthorised  act  of  tax  officers.— Id. 

III.  FliBADING,    EiVIDBIfCE,    TRIAL.,    AND 
RKVIUJW. 

«=>II5(I)  (Tex.Coiii.App.)  Whether  plaintiiE's 
possession  of  land  was  adverse  held  for  jury. — 
Evans  V.  Houston  Oil  Co.  of  Texas,  731. 
<8:»II5(I)  (Tex.  Civ.  App.)  Whether  party 
claiming  under  tive-year  statute  paid  taxes 
properly  held  for  jury.— Brownfield  v.  Biabson, 
481. 

AGENCY. 

See  Principal  aitd  Agent. 

ANIMALS. 

See  Carriers,  «=»212-230. 

^3>44  (Ark.)  Owner  of  uninclosed  land  with 
open  well  liable  for  injury  to  stock,  though  dug 
by  another.— Frauenthal  v.  Morton,  884. 

Absolute  liability  imposed  on  owner  of  open 
well  injuring  stock. — Id. 

Evidence  held  to  show  liability  for  drowning 
of  horse  in  well. — Id. 

liability  for  injury  to  stock  by  open  well  not 
dependent  on  actual  possession  of  land. — Id. 

Complaint  held  to  warrant  recovery  of  double 
damages  for  drowning  of  horse. — ^Id. 
«=s5U(2)     (Ark.)     fencing   district   operative 
without  fence  around  it,  where  bounded  by  oth- 
er districts.— Cranor  v.  Jenkins,  883. 

ANTI-TBUST  LAWS. 

See  Monopolies,  «=»17-21. 

APPEAL  AND  ERROR. 

See  Courts,  <S=>231-247;  Criminal  Law,  «=» 
1025-1192. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  NATURB  AND  FORM  OF   RKUBDY. 

4s>2  (Tex.Clv.App.)  Statute  giving  right  of 
appeal  from  order  on  plea  of  privilege  not  un- 
constitutional.—Hill  T.  Brady,  145. 

III.  DECISIONS  reviewable:. 

(D)   Ftnmllty   of  Determination. 

^=366  (Tex.Clv.App.)  No  appeal  except  from 
final  judgment.— Taylor  v.  Masterson,  8u6. 
€=>78(3)  (Tex.Clv.App.)  Order  sustainin^p  de- 
marrer  to  pleas  held  not  a  final  appealable  judg- 
ment.— ^Taylor  v.  Masterson.  856. 
^=>80(l)  (Tex.Clv.App.)  No  order  or  decree 
not  precluding  further  litigation  is  a  "final 
judgment.'' — Taylor  v.  Masterson,  856. 

Judgment  for  plaintiff  disposes  of  defendant's 
plen  in  reconvention  or  cross-action  and  is  ap- 
pealable.—Id. 

<S=>S2(3)  (Mo.App.)  No  appeal  lies  from  or- 
der vacating  final  default.— Barkwell  v.  Carlisle, 
1063. 

IV.  RIGHT  OF  RBTIB'W. 

(B)  Estoppel,  'Waiver,  or  AsrecmentB 
Affecting;  RtKbt. 

€=9l62(l)  (Ky.)  Acceptance  of  voluntary  sat- 
isfaction of  juugment  does  not  bar  appeal,  when 
judgment  not  for  full  amount  sought. — Clay  y, 
Thomas,  512. 


T.  PRBBBIfTATIOir      AND      RBSERVATIOR 

IN  LOWER  UOURT  OF  GROUNDS 

OF  RBVIB^ 

(A)  lannea  and  <)aestlona  la  Itovrer  Court. 

«s»l72(l)  (Ark.)  An  issue  of  account  stated, 
not  presented  in  trial  court,  cannot  be  present- 
ed on  appeal.— Brin  Bros.  v.  Lyon  Bros.,  560. 
€=s>l72(l)(Ark.)  Plaintiff  bound  by  allegations 
and  evidence  showing  they  were  doing  business 
within  the  state. — Forrester  v.  Locke,  897. 
<S==>I72(I)  (Mo.App.)  Contention  not  pleaded 
cannot  be  raised. — Insurance  Agency  Co.  v. 
Blossom,  636. 

&s>t72{\)  (Tex.Coin.App.)  Claim  as  to  time  of 
acquisition  of  property  asserted  to  be  commu- 
nity cannot  be  made  for  first  time  on  appeal. — 
Uoberson  v.  Hughes,  734. 
«=9l73(6)  (Mo^Vpp.)  Defense  of -statute  of 
frauds  held  waived.— Heath  ▼.  Beck,  657. 

(B)  Obieetloas  and  Motiona,  and  Rallnsa 

Tlicreon. 

«=3207  (Tex.Civ.App.)  Improper  remarks  of 
counsel  available  on  appeal  notwithstanding 
failure  to  object. — Home  Life  &  Accident  Co.  t. 
Jordan.  802. 

^=>2I5(I)  (Tex.Com.App.)  Instruction  as  to 
false  representation  heUt  correct  on  appeal,  in 
absence  of  objection  thereto. — Waggoner  v. 
Zundelowitz,  721. 

€=3216(1)  (Ky.)  Appellant  cannot  complain 
of  failure  to  give  instruction  not  offered. — 
Frankfort  Elevator  Coal  Co.  t.  Williamson, 
241. 

C=»2I8(2)  (Tex.Clv.App.)  Failure  to  snbmit  is- 
sue not  available  on  appeal,  in  absence  of  re- 
quest.—Jemison  V.  Estes,  797. 
^3231(5)  (Mo.App.)  Oeneral  objection  to  ex- 
hibition of  injury  to  jury  held  insufficient. — 
O'Connell  v.  Kansas  City,  1040. 
18=9231(5)  (Mo.App.)  General  objection  to  ev- 
idence held  not  sufficiently  specific  upon  which 
to  predicate  exception. — Stetina  v.  Bergstein, 
1059. 

<S=323I(9)  (Ark.)  Errors  in  verbiage  of  in- 
struction not  reviewed,  unless  specifically  point- 
ed out.— Texarkana  &  Ft.  Smith  By.  Co.  v. 
Adcock,  866. 

®=>232(2)  (McApp.)  Objections  to  evidence, 
not  made  below,  not  considered. — Baldwin  ▼. 
Kansas  City  Rys.  Co.,  280. 
®s>238(3)  (Mo.)  In  the  absence  of  motion  for 
arrest  of  judgment,  nothing  but  record  proper 
can  be  considered. — State  ex  rel.  Dolman  v. 
Dickey,  682. 

(C)  Bzeeptloma. 

«=»260(2)  (Ark.)  Exclusion  of  evidence  not  ex- 
cepted to  cannot  be  reviewed. — Sanderson  v.. 
Marconi,  554. 

®=»263(3)  (Tex.Clv.App.)  Refusal  of  request- 
ed charge  not  fundamental  error  reviewable  in 
absence  of  exception. — Priddy  v.  Cliilders,  172. 
€=9265(1)  (Tex.Com.App.)  On  exception  to 
judgment,  exceptions  need  not  to  be  taken  to 
findings  of  court. — Temple  Hill  Development 
Co.  T.  Lindholm,  321. 

(D)  Motions  tor  New  Trial. 

«=>28l(l)  (Mo.)  In  the  absence  of  motion  for 
new  trial,  nothing  but  record  proper  can  be 
considered. — State  ex  rel.  Dolman  v.  Dickey. 
582. 

«=9282  (Tex.Civ.App.)  In  case  tried  to  court, 
motion  for  new  trial  not  necessary. — Canter  ▼. 
Canter,  796. 

®=9300  (Ark.)  Judgment  affirmed  where  appel- 
lant failed  to  file  motion  for  new  trial  with 
prayer  for  appeal  within  30  days  after  decision. 
— Spivey  v.  Spivey,  559. 

®=>30l  (Ark.)  Defendant  cannot  raise  for  first 
time  on  appeal  question  of  excessive  verdict. — 
Battle  V.  Draper,  869. 

<S=>30I  (Ky.)  Sufficiency  of  evidence  to  sus- 
tain verdict  not  reviewable  without  motion  for 
new  trial  on  that  ground.— National  Council 
Knights  and  Ladies  of  Security  r.  Dean,  29. 
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^»30l  (Ky.)  Matters  not  asmgned  fu  ground 
for  new  trial  cannot  be  reviewed. — Common- 
wealth Power  Ky.  &  Light  Co.  v.  Vaught,  247. 
<3=>302(5)  (Ky.)  Objection  that  Terdict  is 
contrary  to  law  does  not  raise  error  in  giving 
and  refusing  instructions. — Grove  Lodge  No. 
274,  I.  O.  O.  F.,  V.  FideUty  Phenix  Ins.  Co., 
215. 

TI.  PARTIKa. 

<8=s>327(IO)  (Ky.)  AU  creditors  not  necessary 
parties  to  appeiu. — ^Hamer  v.  Boreing,  497. 

Vn.  RECtVISITESS   AND  FROCBBDINGS 
FOR  TRANSrBB   OF  CAUSB. 

(D)    'Writ  of  Brrov,  Citation,  or  Notice. 

$=>396  (Tex.Clv.App.)  Exception  in  notice  of 
appeal  not  necessary  for  appeal  from  tempora- 
ry injunction. — Blaylock  v.  Slocomb,  864. 

Exception  and  notice  of  appeal  necessary  to 
perfect  appeal  from  final  judgment  perpetuat- 
ing injunction. — Id. 

<B1)    Bntry,  DocIcettnaTi  M>d  Appearamoe. 

€=9434  (Mo.)  Appeal  from  judgment  f9rfeiting 
recognizance  in  criminal  prosecution  dismissed 
where  no  appearance  made. — State  v.  Carroll, 
565. 

<$s»434  (Tex.Civ.App.)  Execution  of  agreement 
by  defendant  in  error  operated  as  appearance  in 
Court  of  Civil  Appeals.— Indemnity  Co.  of 
America  v.  Mahaffey,  8&1. 

IX.  SVPERSEDBAS  OR  STAY   OF  PRO- 
CESBDINGS. 

<&=>488(l)  (Mo.)  Appeal  from  merits  In  in- 
junction suit  suspended  action  on  motion  to  as- 
sess damages. — Morrison  v.  Hess,  997. 

X.    RECORD  AND    PROCEBDINGS    NOT  IN 
RBCORO. 

(A)  Mattcra  to  be  Sbown  by  Record. 

«s»494  (Mo.App.)  When  certified  copy  of  de- 
cree on  one  count  not  filed,  it  is  not  reviewable. 
—Heath  t.  Beck,  657. 

(B)   Soope  and  Contest*  of  Record. 

«=35I6  (Ky.)  Argument  objected  to  must  be 
made  part  of  bill  of  exceptions.— Louisville 
Woolen  Mills  v.  Kindgen.  202. 
sS=>543  (Mo.App.)  Appellant  seeking  remand 
because  lost  notes  of  evidence  prevent  tran- 
script and  bill  of  exceptions  is  not  entitled  to 
retrial  as  of  right  and  must  be  without  fault. — 
I^rson  V.  Shockley,  1030. 

Facts  held  to  show  that  appellant  seeking  re- 
trial because  of  lost  stenographer's  notes  was 
not  without  fault.— Id. 

<C)  Neeeaaity  of  BIU  of  Bxceptfona,  Caae, 
or  Statement  of  Facta. 

«=s>544(l)  (Tax.Civ.App.)  Court  cannot  con- 
sider propriety  of  giving  charge,  in  absence  of 
statement  of  facts.— Jemison  v.  Estes,  797. 

Court  wUl  not  pass  on  whether  issues  were 
fully  submitted,  in  absence  of  statement  of 
facts. — Id. 

<B)  Abatraeta  of  Record. 

«s>58l(3)  (Mo.App.)  Abstract  heU  insnffi- 
dent,  as  not  complying  with  court  rule. — Poshek 
V.  Marceline  Coal  &  Mining  Co.,  70. 
«=>586(l)  (Mo.App.)  "Abstract"  of  record, 
coutaining  nothing  but  copy  of  petition  and 
answer,  held  insufficient — Poshek  t.  Marceline 
Coal  &  Mining  Co.,  70. 

(F)  Malclni;;,  Form,  and  Reqnlaltea  of 
Tranacrlpt  or  Retarji. 

€=>596  (Tennl)  Appellees'  counsel  should  di- 
rect insertion  of  portion  of  record  material  to 
his  clients.— State  v.  Colored  Tennessee  Indus- 
trial School,  544. 


(I)     Defeeta,  Oblecttona,  Amendment^  and 
Correction. 

®=643(5)  (Mo.)  Omission  of  record  to  show 
that  motion  for  new  trial  and  bill  of  exceptions 
filed  cured  by  failure  to  object  in  time. — Nation- 
al Refrigerator  Co.  r.  Southwest  Missouri  Light 
Co.,  930. 

(K)  ftneatloiia  Preaented  for  Review. 

€=»672  (Tex.Com.App.)  Jurisdiction  of  Court 
of  Civil  Appeals  limited  to  errors  assigned  and 
error  of  law  apparent  on  face  of  record. — Rob- 
erson  v.'Hughes,  734. 

Holding  of  court  based  upon  finding  of  fact  not 
error  of  law  apparent  on  face  of  record. — Id. 
«=»688(2)    (Ky.)  Ilecord  ticld  not  to  show  de- 
nial of  right  to  make  proper  argument. — ^Louis- 
ville Woolen  Mills  v.  Kindgen,  202. 

Party  must  show  nature  of  argument  which 
he  claims  he  was  prohibited  from  making. — Id. 
<S=>704(1)  (Tex.Civ.App.)  No  review  of  re- 
fusal of  special  issue  without  record  showing 
issues    submitted.— Holden  v.   Evans,    146. 

(L)  Blattera  Net  Apparent  of  Record. 

<S=37I4(5)  (Ky.)  Court  can  consider  undenied 
statement  in  brief  in  connection  with  silence  of 
record. — ^Louisville  Woolen  Mills  v.  Kindgen, 
202. 

XI.  ASSIGNMENT  OF  ERRORS. 

€=»7I9(I)  (Mo.)  Appeal  from  judgment  for- 
feiting recognizance  in  criminal  prosecution 
dismissed  where  no  errors  assigned. — State 
V.  Carroll,  565. 

<S=97I9(I)    (Tex.Com.App.)    Jurisdiction      of 
Court  of  Civil  Appeals  limited  to  errors  assign- 
ed and  error  of  law  apparent  on  face  of  rec- 
ord.—Roberson  V.  Hughes,  734. 
i@=3722(l)   (Tex.Com.App.)  Appellant  may  ei- 
ther adopt  assignments  in  motion  for  new  trial 
or  independent  assipinments.- Temple  Hill  De- 
velopment Co.  V.  Lindholm,  321. 
€=3722(1)   (Tex.Com.App.)  Appellant  not   re- 
stricted to  assignments  in  motion  for  new  trial. 
—Harlan  v.  Acme  Sanitary  Flooring  Co.,  348. 
€=>722(l)   (Tex.Civ.App.)   Copies    of    findings 
of  fact  derighated  as  assignments  of  error  held 
not  such. — Busbee  v.  Busbee,  441. 
€=»724(l)   (Tex.Com.App.)   Statute  as  to  suf- 
ficiency of  assignment  of  error  liberally  con- 
strued.— Morrison  v.  Neely,  728. 
iS=>725(2)   (Tex.CIv.App.)  Assignments  of  er- 
ror  complaining   of   overruling   of    exceptions 
held  insufficient  for  consideration. — Holden  v. 
Evans,  146. 

<@s»730(i)  (Tox.Clv.App.)  Requested  charge 
held  not  in  fact  a  charge  requiring  considera- 
tion under  general  assignment  of  error. — ^Priddy 
v.  Childers,  172. 

€=»73l(l)   (Tex.Civ.App.)  Assignment   of   er- 
ror to  verdict  held  too  general  to  be  consid- 
ered.— Priddv  v.  Childers,  172. 
€ss>73l(5)    (Tex.Clv.App.)  Assignment    of   er- 
ror to  sufficiency  of  evidence  held  too  general 
to  be  considered. — Priddy  v.  Childers,  172. 
i6=>742(l)    (Tex.Civ.App.)  Reference     neces- 
sary in  brief  to  transcript  in  connection  with 
statements  made  under  assignments. — Western 
Union  Telegraph  Co.  v.  Brett,  449. 
(3=»742(l)  (Tex.Civ.App.)  Statement  under  as- 
signment as   to  contributory  negligence  should 
be  full  and  fair. — Baker  v.  Hodges,  844. 
€=»742(2)    (Tex.Civ.App.)  Jurisdictional  ques- 
tion considered  though  not  germane  to  assign- 
ment.— Erwin  v.  Erwin,  834. 
€=>742(3)    (Tex.Civ.App.)  Assignments  of  er- 
ror   complaining    of    overruling    of    exceptions 
without  showing  made  as  to  action  taken  in 
exception  held  insufficient  for  consideration. — 
Holden  v.  Evans,  146. 

€=>742(5)  (Tex.Clv.App.)  Assignment  of  er- 
ror submitted  as  a  proposition  held  too  gen- 
eral for  consideration. — Holden  v.  Evans,  146. 
€=>742(5)  (Tox.Clv.App.)  Proposition  held 
not  to  cure  defect  in  too  general  assignment. 
—Priddy  v.  Childers,  172. 
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#»742(6)  (Twt.Civ.App.)  Assignment  of  er- 
ror to  verdict  should  be  followed  by  proposi- 
tion,—Priddy  y.  ChUders,  172. 

Assignment  of  error  to  sufficiency  of  evidence 
to  sustain  verdict,  should  be  followed  by  propo- 
sition.—Id. 

®=>743(l)  (Tex.ClvApp.)  Assignments  of,  er- 
ror complaining  of  overruling  of  exceptions 
without  record  reference  being  given  held  in- 
sufficient for  consideration. — ^Uolden  v,  Evans, 
146. 

<&=3744  (Tex.Clv.App.)  In  case  tried  to  court, 
assignments  of  error  must  be  filed  before  ap- 
peal.— Canter  v.  Canter,  796. 
®=>745  (Tex.Civ.App.)  Assignments  of  error 
may  be  considered  though  not  filed  below. — 
Buabee  v.  Busbee,  441. 

«=»747(2)  (Tex.Civ.App.)  Inconsistency  of 
conclusions  not  considered  when  only  one  party 
has  assigned  error. — Hull  v.  Guaranty  State 
Bank  of  Carthage,  810. 

^=3750(4)  (Tex.Com.App.)  Assignments  of  er- 
ror held  to  attack  sufficiency  of  evidence  to  sus- 
tain findings  of  fact. — Morrison  v.  Neely,  728. 
<&=3753<2)  (Tax.Civ.App.)  Judgment  affirmed 
in  absence  of  assignments  of  error  and  funda- 
mental error. — Busbee  v.  Busbee,  441. 

XII.   BRIBFS. 

^=9757 (I )  (Mo.App.)  Statement  of  the  case 
held  sufficient.- Hartweg  v.  Kansas  City  Rys. 
Co.,  269. 

$3>799  (Mo.App.)  Brief  need  not  contain  sep- 
arate assignments  of  error. — Lange  v.  Midwest 
Motor  Securities  Co..  272. 
$=»766  (McApp.)  Appeal  dismissed  for  viola- 
tion of  statute  and  court  rule  requiring  a.  clear 
and  concise  statement  of  the  case. — Hartweg  v. 
Kansas  City  Rys.  Co..  269. 
€=:»773(2)  (Mo.)  Appeal  from  judgment  for- 
feiting recognizance  in  criminal  prosecution  dis- 
missed where  no  briefs  filed. — State  v.  Carroll, 
565. 

'g=>773(4)  (Tex.Civ.App.)  Case  not  brief ed  af- 
firmed in  absence  of  fundamental  error.— Bare- 
field  V.  Allen,  170. 

Xni.  DISMISSAI.,  'VinTnDRA'W^AIi,   OR 
ABANDONMENT. 

^»78i(4)  (Mo.)  Investigation  on  merits  re- 
quired, though  restrictions  sought  to  be  enforc- 
ed have  lapsed. — Morrison  v.  Hess,  997. 
<S=978I(6)  (Tex.Com.App.)  Case  dismissed 
where  issues  have  become  merely  academic. — 
Moore  v.  American  Lumber  Co.,  318. 
€=9795(2)  (Mo.App.)  Motion  to  dismiss  must 
point  out  deficiency  of  abstract  relied  upon. — 
Jones  v.  Munroe,  1069. 

XVI.  BBVIBIir. 
(A)   Scope  and  Extent  In  General. 

^9842(1)  (Mo.App.)  Waiver  becomes  qoes- 
tion  of  law  where  facts  are  admitted.— Hay  v. 
Bankers'  Life  Co.,  1035. 

«=>842(7)  (Tex.ComApp.)  Facts  held  not  to 
warrant  holding,  as  a  matter  of  law,  that  con- 
tract was  procured  by  undue  influence. — Briscoe 
V.  Bright's  Adm'r.  1082. 

«=9842(8)  (Mo.App.)  Construction  of  written 
instruments,  as  letters,  is  for  the  court. — Hay 
V.  Banker's  Life  Co.,  1035. 
4=9843(2)  (MolApp.)  Assignment  of  ezces- 
oiveness  of  verdict  need  not  be  noticed  where 
reversed  on  other  grounds. — Noah  v.  L.  B.  Price 
Mercantile  Co.,  300. 

<8=»846(3)  (McApp.)  Judgment  affirmed  if  sus- 
tainable on  any  theory  when  no  declarations  of 
law  asked  or  given.— Heath  v.  Beck,  657. 
€s»8M(l)  (Tex.Civ.App.)  Court  must  affirm 
judgment  of  lower  court  if  any  ground  to  sup- 
port it.— Denton  v.  Kansas  City  Life  Ins.  Co., 
436. 

«s»854(2)  (Ky.)  Correct  judgmont  not  re- 
versed for  erroneous  reason.— Louisville  Wool- 
en Mills  V.  Kindgen,  202. 


(B)  Interlocntory,  Collateral,  anA  Bnvple- 
mentkry   Proceedinsa   and   ftnesttona. 

«P»870(3)  (Tex.Clv.AppO  Defendant  waived 
right  to  review  action  of  trial  court  on  plea 
of  privilege  when  he  failed  to  appeal  from 
order.— Hill  ▼.  Brady,  145. 

(C)  Parties  Bntitled  to  Allege  Brror. 

«=9882(I2)  (Mo.App.)  Defendant's  requested 
instruction  on  burden  of  proof  held  not  to  adopt 
plaintiff's  instruction. — Fidelity  &  Casualty  Co, 
of  New  York  v.  Kansas  City  Rys.  Co.,  277. 
€=9882(12)  (Mo.App.)  No  complaint  of  error 
in  instruction  adopted  by  complainant. — Vogel- 
sang V.  Board  of  Education  of  City  of  Cape 
Girardeau,  645. 

<8=>882(I2)  (Tex.Com.App.)  Error  in  pladng 
burden  of  proof  held  not  invited.— First  Nat. 
Bank  v.  Todd.  322. 

(D)    Amendments,  Additional  Proofs,  and 
Trial  of  Canse  Anew. 

€=9894(2)  (TeiHi.)  Evidence  not  presumed  to 
sustain  find£ng,  when  not  before  the  court  in 
equity.— State  v.  Colored  Tennessee  Industrial 
School,  544. 

(K)  Presumptions. 

€=3901  (Arfc.)  Refusal  of  instructions  not  er- 
ror in  absence  of  showing  that  they  were  not 
covered  by  other  instructions  given. — Taylor 
V.  Walker,  550. 

€:=>907(3)  (Tenn.)  Evidence  presumed  to  sus- 
tain tiuding,  when  not  before  the  court  at  law. 
—State  v.  Colored  Tennessee  Industrial  School, 
544. 

€=91922  (Mo.)  Court's  finding  as  to  qualification 
of  juror  presumed  correct  on  appeal. — ^Sicbard- 
son  V.  Kansas  City  Rys.  Co.,  9S8. 
€=3926(1)  (Tex.Civ.App.>  Where  court  admit- 
ted evidence  on  issue  after  sustaining  exception, 
and  petition  not  amended^t  is  presumed  court 
changed  mind.— Fajrne  v.  White  House  Lumber 
Co.,  417. 

€=9926(8)  (McApp.)  In  the  absence  of  certif- 
icate it  will  be  presumed  a  proper  case  for 
reading  the  deposition  was  diisdosed. — White- 
side V.  Court  of  Honor,  1026. 
€=9927(3)  (Mo.Aiip.)  Cause  considered  most 
favorably  to  appellant  on  appeal  from  nonsuit. 
—Elms  V.  Mutual  Benefit  Life  Ins.  Co.,  653. 
€=>927(5)  (McApp.)  In  reviewing  denial  of 
demurrer  to  evidence,  only  evidence  supportjus 
verdict  can  be  considered. — Evans  v.  Clapp,  78. 
In  reviewing  denial  of  demurrer  to  evidence, 
plaintiff  entitled  to  every  reasonable  inference. 
—Id. 

€=3928(5)  (Ky.)  Omission  in  instruction  pre- 
sumed to  have  been  cured  by  other  instructions. 
—National  Council  Knights  and  Ladies  of  Se- 
curity V.  Dean,  29. 

€=3930(1)  (Tex.Com.App.)  Evidence  viewed 
most  strongly  in  support  of  judgment.— Briscoe 
V.  Bright's  Adm'r,  1082. 

€=>930(l)  (Tex.ClvJUn*-)  Everything  sua- 
tained  by  testimony  deemed  found  in  support 
of  judgment— Maier  v.  Langerhans,  145. 
€=9930(3)  (Tex.Com.App.)  In  absence  of  ob- 
jection, it  will  be  presumed  that  special  issues 
conform  to  pleadings  and  evidence. — Baker  v. 
Shafter,  349. 

€=>93l(l)  (Tex.Com.App.)  No  presumption 
evidence  sufficient  to  support  judgment  by  court 
without  jury,  where  agreed  statement  of  facts 
contains  all  the  evidence. — Garza  v.  City  of  San 
Antonio,  697. 

©=93 1(1)  (Tex.CIv.Anp.)  Viewed  in  aspect 
most  favorable  to  appellee.— Anderson  v.  Smith, 
142. 

(F)  Discretion  of  fjower  Conrt. 

€=9957(1)  (Tex.Civ.App.)  Discretion  in  set- 
ting aside  of  judgments  cannot  be  arbitrarily 
exercised.— Hubb-Diggs  Co.  v.  Mitchell.  425. 
€=9959(1)  (Ky.)  Discretion  of  court  in  refus- 
ing amendments  not  disturbed  unless  abused. — 
Fozwell  V.  Justice,  509. 
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within  the  sound  discretion  of  the  trial  court 
subject  to  review. — ^Noah  t.  L.  B.  Price  Mer- 
cantile Co.,  300. 

^=9966(1)  (Tex.Clv.App.)  Where  application 
for  continnance  shows  failure  to  use  means  for 
procuring  testimony,  it  is  addressed  to  the 
court's  discretion  not  disturbed  on  appeal. — 
Short  ▼.  Walters,  161. 

«=>98l  (Mo.App.)  The  Ranting  of  new  trial 
for  newly  discovered  evidence  rests  largely  in 
discretion  of  trial  court. — Qcrth  v.  Christy.  639. 
Appellate  court  will  interfere  with  denial  of 
new  trial  on  the  ground  of  newly  discovered 
evidence  only  in  dear  case.— Id. 

(O)  ^vasttoaa  of  Fmet,  Verdlota,  and  Flnd- 
inac*. ' 

.^s>987(l)  (Tex.Com.App.)  Duty  of  court  of 
Civil  Appeals  to  set  aside  judgment  for  insuffi- 
ciency of  evidence  to  sustain  verdict. — Wisdom 
V.  Chicago,  U.  I.  &  G.  Ry.  Co.,  344. 
«=s989  (Tex.Clv.App.)  On  question  of  suffi- 
ciency of  evidence,  only  evidence  supporting 
verdict  considered. — Vf.  T.  Rawleigb  Co.  t. 
Smith,  799. 

€=»994(2)  (Mo^pp.)  Inconsistent  in  testi- 
mony not  reviewable.— Keith  v.  Kansas  City 
Rys.  Co.,  1046. 

^9994(2)  (Tax.Com^pp.)  Credibility  of  plain- 
tiff  as  witness  for  the  jury. — Texas  &  N.  O.  B. 
Co.  V.  Gericke,  745. 

«=3994(2)  (Tex.Com.App.)  CredibUity  of  wit- 
nesses not  question  within  province  of  Commis- 
sion of  Appeals.— Briscoe  v.  Brigbfs  Adm'r, 
1082. 

«=>994(3)  (MoJ^pp.)  Evidence  of  nonpayment 
of  assessments  Acid  for  trial  court. — Hay  v. 
Bankers'  Life  Co.,  1036. 
«=>994(3)  (Tex.Cotn.App.)  Evidence  to  dis- 
credit testimony,  not  considered  on  appeal, 
where  any  evidence  of  sufficient  probative  force 
to  support  court's  finding. — Boberson  v.  Hughes, 
734. 

«=»995  (Mo.)  Weight    of    evidence    held    not 
within  the  province  of  the  Supreme   Court. — 
Jackman  v.  St  Ixjuis  &  H.  By.  Co.,  978. 
®=>997(2)    (MoJVpp.)  Overruling  demurrer  to 
evidence  sustained,  unless  no  evidence  to  sup- 
port   verdict. — Evans    v.    Clapp,    79. 
«=»IOOI(l)   (Ky.)  Finding    supported   by   evi- 
dence of  probative  value  not  disturbed.— John 
R.  Coppin  Co.  V.  Richards,  229. 
«=3lOOI(l)   (Mo.App.)  Verdicts     founded     on 
conjecture  not  sustained.— Bibb  v.  Grady,  1020. 
«=>IOOI(l)   (Mo.App.)  Verdict    not    disturbed 
where  sufficient  evidence  exists  to  sustain  it. — 
Thompson   v.    Business   Men's   Ace.    Ass'n   of 
America,  1049. 

<&=>IOOI(2)  (Ky.)  That  the  appellate  court 
might  have  found  differently  immaterial. — City 
of  Newport  v.  Schmit,  54. 

€=>I002  (Mo.)  It  is  the  province  of  the  jury 
to  pass  on  conflicting  evidence. — Jackman  v.  St. 
Louis  &  H.  Ry.  Co..  978. 

^=»I002  (Tenn.)  Finding  of  jury  on  disputed 
nuestions  of  fact  binding  on  Supreme  Court.— 
Hines  v.  Partridge,   16. 

«=>I002  (Tftx.Coin.App.)  Verdict  on  conflict- 
ing evidence  not  disturbed.— Waggoner  v.  Zun- 
delowitz.  721. 

<8=>I003  (Ky.)  Verdict  unsupported  by  evi- 
dence cannot  be  allowed  to  stand.— Hines  v. 
Wilson's  Adm'x,  23. 

<8=>(003  (Ky.)  Verdict  not  disturbed  unless 
clearly  against  weight  of  evidence.— Frankfort 
Elevator  Coal  Co.  v.  Williamson,  241. 
CsslOOS  (Mo.App.)  Verdict  on  plaintiff's  un- 
corroborated testimony,  although  opposed  by 
three  witnesses  for  defendant,  not  contrary  to 
weight  of  evidence.— Keith  v.  Kansas  City  Bys. 
Co..  1046. 

€=>I005(4)  (Mo.)  Order,  granting  new  trial  on 
ground  that  verdict  is  against  weight  of  evi- 
dence, reversed.- Boradi  v.  Mosler  Safe  Co.. 
823. 


new  trial  based  on  evidence  not  disturbed. — 
Buehler  v.  Waggener  Paint  &  Glass  Co.,  283. 
«=»I008(I)  (Tex.Coni.App.)  Findings  by  court 
are  not  condusive  on  appeal,  where  a  statement 
of  facts  appears  in  the  record.— Temple  Hill 
Development  Co.  v.  lindholm,  321. 
«=>I009(I)  (Mo.)  Supreme  Court  can  weigh 
evidence  in  equitable  action. — Larrick  v.  Heath- 
man,  976. 

4=31010(1)  (MoJ^pp.)  Finding  of  fact  not  in- 
terfered with  when  supported  by  substantial 
evidence.— Williams  v.  John  T.  Hesser  Coal  Co., 
680. 

«=>IOIO(l)   (TftX.CiV.App.)  Finding   that  fail- 
ure to  ring  bell  was  cause  of  collision  held  not 
to  be  disturbed. — Payne  v.  Wallis,  1114. 
«3>I0II(I)    (Ky.)  Determination  of  trial  court 
as  to  amount  of  trustee's  land  sold  with  trust 
property  not  disturbed  where  evidence  conflict- 
ing.—Clay  V.  Thomas,  512. 
«s>IOII(l)   (Tex.Cfv.App.)  Trial  judge's  find- 
ing  on  issue  of  fact  not   disturbed.— Hull   v. 
Guaranty  State  Bank  of  Carthage,  810. 
<S=»IOII(l)   (Tex.Clv.App.)  landing    of   facts 
on  conflicting  evidence  condusive.— MitcheU  v. 
Smith,  1114. 

(H)  Harmleaa  Krror. 

<S=>I033(2)  (Mo.App.)  Variance  between 
pleading  and  proof  in  action  on  note  given  for 
price  of  jacks  harmless. — Neal  v.  Crowson, 
1033. 

®=>I033(4)  (Mo.App.)  Error  favorable  to  ap- 
pellant not  reviewable.— Jones  v.  Mnnroe,  10€». 
«:»I033(5)  (Ky.)  Defendant  cannot  complain 
of  instruction  placing  undue  burden  on  plain- 
tiff.—Krieger  V.  Standard  Printing  Co.,  2i. 
(8=»I033(5)  (Mo.App.)  Defendant  cannot  com- 
plain of  an  instruction  unduly  favorable  to  it. 
-Evans  v.  Clapp,  79. 

€=3  1033(5)  (Mo.App.)  Appellant  cannot  com- 
plain of  favorable  instruction.— Hartweg  v. 
Kansas  City  Rys.  Co.,  269. 
«=9l033(5)  (Mo.App.)  Defendants  cannot 
complain  of  instruction  placing  undue  burden 
on  plaintiff. — Orr  v.  Russell,  276. 
<S=»I033(5)  (Tex.Com.App.)  Instruction  that 
plaintiff,  suing  to  resdnd,  must  have  discovered 
falsity  of  all  representations  before  waiver 
established,  held  harmless.- Waggoner  v.  Zun- 
delowitz,  721. 

€=71040(3)  (Tex.CofflJVpp.)  Erroneous  sus- 
taining of  exceptions  on  ground  of  multifarious- 
ness not  harmless. — Hudmon  v.  Foster,  346. 
®=>I040(IO)  (Teix.Civ.App.)  Overruling  of  ex- 
ception to  allegations  held  harmless  in  view  of 
judgment. — Home  Life  &  Accident  Co.  v.  Jor- 
dan, 802. 

|@=>I042(I)  (Tex.Civ.App.)  Error  in  striking 
petition  harmless  where  it  does  not  appear  it 
was  amendable.— Wilmarth  v.  Reagan,  44.^. 
<S=>I046(5)  (Tex.Com.App.)  Comment  by 
judge  on  weight  of  evidence  fteW  prejudicial. — 
American  Express  Co.  v.  Chandler,  ICiSS. 
®=>I050(I)  (Ky.)  Erroneous  admission  of  evi- 
dence as  to  disease  in  personal  injury  action 
prejudicial  if  size  of  verdict  might  be  attributed 
thereto.- Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Owsley,  210. 

€=>I050(I)  (Tex.Clv.App.)  Evidence  barm- 
less  where  same  testimony  given  without  objec- 
tion.—Great  Southern  Oil  &  Refining  Ass'n 
V.  Cooper,  157. 

$=>! 050(1)  (Tex.Civ.App.)  Error  in  admis- 
sion of  evidence  rendered  harmless  by  reception 
of  other  like  evidence. — City  of  Dallas  v.  Max- 
well, 429. 

<S=3t05l(l)  (Tex.Civ.App.)  Evidence  harmless 
where  fact  otherwise  shown. — Great  Southern 
Oil  &  Refining  Ass'n  v.  Cooper,  157. 
€=91051  (2)  (Ky.)  Erroneous  acceptance  of 
finding  by  Compensation  fioard  sustained  by 
undisputed  evidence  is  harmless. — XiOuisvUIe 
Woolen  Mills  v.  Kindgen,  202. 
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4=>I05I(2)  (Tex.Civ.App.)  Admission  of  evi- 
dence harmless  where  uncontradicted  evidence 
established  same  fact.— Kurz  v.  iSoliz,  424. 
«=»I056(2)  (Tsx.CivJVpp.)  Error  in  exclu- 
sion of  testimony  immaterial. — Great  Southern 
Oil  &  Refining  Ass'n  v.  (Jooper,  157. 
<S=9l056(3)  (Mo.)  Refusal  to  permit  plaintiff's 
attorney  to  testify  held  harmless  error.— Tiede 
T.  Tiede,  900. 

^=>\0o8({)  (Mo.App.)  Exclusion  of  evidence 
later  admitted  not  reversible  error. — Keith  v. 
Kansas  City  Rys.  Co.,  104B. 
<8=»l 060(1)  (Ky.)  New  trial  should  be  granted 
for  prejudicial  denial  of  right  to  be  heard  in 
person  and  by  counsel. — Louisville  Woolen  Mills 
V.  Kindgen,  202. 

<S=»  1060(1)  (Mo.App.)  Judgment  not  reversed 
for  argument  improper  on  question  of  damages 
when  counsel  was  not  arguing  question  of 
damages. — O'Connell  v.  Kansas  City,  1040. 
«=»l 062(1)  (Tex.Civ.App.)  Error  in  submis- 
sion of  whether  brokers  were  procuring  cans* 
immaterial,  in  view  of  finding  that  broker  had 
no  contract  with  owner. — Jemison  v.  Estes,  797. 
«s>l064(l)  (Mo.App.)  Instruction  held  re- 
versible error.— Forrester  v.  Walsh  Eire  Clay 
Products  Co.,  668. 

<=>I064(I)  (Tex.Com^Kpp.)  Argumentative 
charge  on  ordinary  care  of  deceased  held  preju- 
dicial—Missouri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Merchant,   327. 

^=31066  (Mo.App.)  Instruction  allowing  jury 
to  assume  fact  unsupported  by  evidence  reversi- 
ble error. — ^Hunter  v.  American  Brake  Co., 
659. 

€=>I066  (Tax.Crv.AppO  Reversible  error  to 
submit  issue  without  evidence  to  support  it- 
Smith  V.  Fleming,  136. 

<e=>l067  (Tex.Com.App.)  Failure  to  instruct 
that  party  suing  to  rescind  must  have  had 
knowledge  before  he  could  waive  fraud  held 
not  prejudicial.— Waggoner  v.  Zundelowitz,  721. 
^=>I06»(3)  (Tax.ComTVpp.)  No  reversal  for 
erroneous  instruction,  where  judgment  was  the 
only  one  proper  under  the  evidence.— Pullman 
Co.  V.  Gufi,  O.  &  8.  F.  Ry.  Co.,  741. 
«=»I06S(4)  (Mo.App.)  Instruction  omitting 
requirement  that  damages  for  delay  in  payment 
of  loss  insured  against  must  be  limited  to  10 
per  cent,  cured  by  verdict. — ^North  v.  National 
Life  &  Accident  Ins.  Co.  of  Nashville,  Tenn., 
665. 

<S=>I068(4)  (Mo.App.)  In  view  of  verdict,  in- 
struction on  trial  of  claim  held  not  cause  for 
reversal  because  not  telling  the  jury  to  deduct 
conceded  amount. — Stetina  v.  Bergstein,  1059. 
<S=»I07I(6)  (Tex.Civ.App.)  Failure  to  em- 
brace undisputed  facts  in  findings  harmless. — 
Davis  V.  Campbell-Root  Lumber  Co.,  167. 

(J)   Declalons  of  Intermediate  Court*. 

«=9l082(2)  (Tex.)  Supreme  Court  is  without 
jurisdiction  of  assignments  of  error  not  passed 
upon  by  Court  of  Civil  Appeals.— Mills  v.  Mills, 

<fc=>"r082(2)  (Tex.ComT^pp.)  Holding  of  inter- 
mediate court  not  questioned  by  petition  for  er- 
ror is  not  reviewable. — Pullman  Co.  v.  Gulf, 
C.  &  S.  F.  Ry.  Co„  741. 
«=>I083(6)  (Tex.ComJkpp.)  Reversal  and 
rendition  of  judgment  by  Court  of  Civil  Ap- 
peals held  ruling  on  law  and  not  on  facts. — 
Briscoe  v.  Bright's  Adm'r,  1082. 
<S=>i094(l)  (Tex.Com.App.)  Court  of  Civil 
Appeals  has  exclusive  jurisdiction  over  ques- 
tions of  fact. — Haynes  v.  Western  Union  Tele- 
graph Co..  361. 

<S=9i094(l)  (Tex.Com.App.)  Sufficiency  of  evi- 
dence to  support  judgment  exclusively  a  ques- 
tion for  the  Court  of  Civil  Appeals. — Morrison 
V.  Neely,  728. 

«=>I094(2)  (Tex.)  Findings  of  trial  court  and 
Court  of  C!ivil  Appeals  upon  questions  of  fact 
are  conclusive  on  Supreme  Court.— Kenedy 
Pasture  Co.  v.  State,  683. 
€=»I094(2)  (Tex.Com.App.)  Finding  of  usury 
approved  by  Court  of  Appeals  not  reviewed. 


-Farmers'  &  Merchants'  State  Bank  of  Bal- 
linger  v.  Cameron,  738. 

€=»I094(5)  (TBX.Com.App.)  Supreme  Court 
bound  by  finding  of  Court  of  Civil  Appeals  on 
conflicting  evidence.— Bea  v.  Luse,  310. 
<3=>I094(S)  (Tex.Com.App.)  Supreme  Court 
bound  by  Court  of  Civil  Appeals'  holding  as  to 
insufficiency  of  evidence  to  sustain  verdict. — 
Wisdom  V.  Chicago,  R.  X.  &  6.  Ry.  Co..  344. 

(K)   Snbseqaent  Appeals. 

®=»I096(I)  (Mo.)  Propriety  of  former  Judg- 
ment not  reviewable.— State  ex  rel.  Dolman 
V.  Dickey,  582. 

€=»I097(I)  (Mo.)  Party  by  appealing  from 
judgment  in  his  own  behalf  cannot  obtain  re- 
view of  former  adverse  ruling  of  appellate  court 
in  same  cause.— State  ex  rel.  Dolman  v.  Dickey, 
682. 

XTII.  DETERMINATION  AND  DISPO- 
SITION  OF   CAVSB. 

(A)  Decision  In  General. 

«=>II08  (T»x.Com.App.)  Rights  under  stipu- 
lations in  deeds  made  subsequent  to  application 
for  writ  of  error  cannot  be, determined. — Moore 
V.  American  Lumber  Co.,  318. 
^=>lil4  (Tex.)  Judgment  remanding  to  dis- 
trict court  mo(£fied  to  one  remanding  to  Court 
of  Civil  Appeals  which  failed  to  pass  on  cer- 
tain assignments.— Mills  v.  Mills,  697. 
<8=3lll4  (Tex.Com.App.)  Findings  by  court 
not  passed  on  by  Court  of  Appeals  should  be 
remanded  for  it  to  pass  on. — Temple  HiH  De- 
velopment Co.  V.  Lindholm,  321. 
<S=s>iri4  (Tex.Com.App.)  Where  Court  of  CSv- 
il  Appeals  had  not  passed  on  questions  over 
which  the  Snpreme  Court  has  no  jurisdiction, 
the  case  must  be  remanded.— Clark  v.  Texas 
Co.-Op.  Inv.  Co.,  881. 


(B)   At 

$=»!  140(2)  (Mo^Vpp.)  Excessive  recovery  re- 
mediable by  remittitur. — Mayfield  v.  George  O. 
Richardson  Machinery  Co.,  2S8. 
<S=»1 140(3)  (Mo.App.)  Where  verdict  for  dam- 
ages is  excessive  and  the  amount  of  excess  ad- 
mitted, it  may  be  remitted.— Clayton  v.  Kansas 
City  Rys.  Co.,  68. 

(D)  ReTemnl. 

<S=9|  170(3)  (Mo.App.)  Defects  in  pleading  dis- 
regarded on  appeal,  where  substantial  rights 
not  affected.— Orr  v.  Russell,  275. 
<S=>II70(7)  (MoJVpp.)  Admission  of  evidence 
held  not  reversible  error  in  view  of  verdict 
which  could  be  corrected  by  remittitur. — May- 
field  V.  George  O.  Richardson  Machinery  Co., 
288 

<S=»1 170(7)  (Tex.CIV.App.)  Erroneous  admis- 
sion of  evidence  harmless  in  view  of  other 
evidence.— Hartford  Life  Ins.  Co.  t.  Patterson, 
814. 

<3=»l  175(5)    (Tex.Com.App.)     Court    of    Civil 
Appeals  not  authorized  to  render  judgment  in 
reversal  for  insufficiency  of  evidence. — ^Wisdom 
V.  Chicago,  R.  I.  &  G.  Ry.  Co.,  344. 
9=»i  177(7)   (Mo.App.)  Judgment  need  not  be 
reversed  outright. — Bibb  v.  Grady,  1020. 
<^l  177(8)    (Tex.Civ.App.)  Judgment  not  ren- 
dered on  verdict  on  ambiguous  issue. — Pickrell 
V.  Imperial  Petroleum  Co..  412. 
®s»l  178(8)   (Tex.Civ.App.)  Court,    where    ju- 
risdictional amount  exceeded  only  by  inadver- 
tence, will  remand  for  amendment. — Gulf,  C.  & 
S.  F.  Rv.  Co.  v.  Hnmriek,  166. 
®=>l  180(3)   (Ky.)  Reversal    of    judgment    in 
creditors   suit  held  to   bar    relief  to    general 
creditor  not  party  to  appeal.— Hamner  v.  Bore- 
ing,   497. 

(F)    Mandate   and    Proceedinss    In   Iiovrer 
Court. 

€=»!  195(1)  (Tex.Civ.App.)  After  affirmance 
by  Supreme  Court,  opinion  of  Court  of  Civil 
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Appeals  stands  as  law  of  case.— Eamuuon  v. 
tiahagan,  787. 

4s>l20l(l)  (Mo.)  Petition  deemed  amended  in 
case  of  remand  for  trial  on  particular  issue. 
—State  ex  rel  Dolman  v.  Dickey,  582. 
®=>I2I3  (Tex.Com.App.)  Judgment  on  former 
appeal  not  conclusive  where  pleadings  and  facts 
differ.— Roberts  t.  Armstrong,  371. 

XVIII.  lilABILITIKS   OK  BONDS  AND 
UNDERTAKINGS. 

€=>I234(I)  (Mo.)  Sureties  on  appeal  bond  lia- 
ble only  for  elements  of  damage  covered  by 
its  terms.— Abnerth;  v.  Schembra,  10U5. 
^=9 1234(7)  (Mo.)  In  action  on  appeal  bond  in 
unlawful  detainer  suit  interest  held  not  re- 
coverable.—Abnerthy  V.   Schembra,  1005. 

ARGUMENT  OF  COUNSEL. 

See   Criminal   Law,  «3»706-729;    Trial,   «=> 
114-i;i;i. 

ABBEST. 

II.   ON   CRIMINAL!   CHARUBS. 

<&=>63(4)  (Ky.)  Officers  held  to  have  sufficient 
ground  for  believing  felony  committed  to  justify 
arrest  without  warrant.— Turner  v.  Common- 
wealth, 519. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  €=3970. 

ARSON. 

€=322  (Mo.)  An  Indictment  not  defective  be- 
cause not  stating  owner  of  the  building  con- 
taining goods  burned. — State  v.  Ritter,  6u6. 

ASSAULT  AND  BATTERY. 

See  Homicide. 

II.  CRIMINAI.  RESSPONSIBIIilTY. 

(A)   OSenaes. 

€=>54  (Tex.Cr.App.)  Automobile  law  held  to 
add  to  law  of  aggravated  assault. — ^Worley  v. 
State,  391. 

<B)  Proaccvtlon  and  Pamlsliinent. 

<8==»75  (Tox.Cr.App.)  Indictment  for  assault 
with'  intent  to  commit  another  offense  need  not 
give  elements  of  offense  intended  to  be  com- 
mitted.—Jones  V.  State,  122. 

ASSESSMENT. 

See    Highways.    €=>142;    Municipal   Corpora- 
tions, <S=>439-513;    Taxation,  <$=>380. 

ASSIGNMENTS. 

IV.   ACTIONS. 

$=9|20  (Tex.Clv.App.)  Buyer  of  notes  pend- 
ing suit  thereon  can  prosecute  suit  in  name  of 
seller.— Kckrell  v.  Imperial  Petroleum  Co.,  412. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

V.  RIGHTS  AND  REMEDIES   OF 
CREDITORS. 

(A)   In   Aid    ol  AaalKnment. 

«s>295(5)  (Ky.)  AU  creditors  not  necessary 
parties  to  suit— Hammer  v.  Boreing,  497. 

ASSOCIATIONS. 

€=>20(2)  (Mo.App.)  Voluntary  and  unincor- 
porated association  cannot  sue. — Road  Dist.  No. 
41,  Henry  Tp.,  Vernon  County,  v.  Jackson, 
1043. 

ASSUMPSIT,  ACTION  OF. 
See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «s»204-220. 


ATTACHMENT. 

See  Qamishment. 

ATTORNEY  AND  CLIENT. 

See  Trial,  <8=all4-132. 

IV.  COMPENSATION   AND  LIKN  OF 
ATTORNEY. 

(B)  Lien. 

<S=3 182(3)  (Ark.)  Lien  at  common  law  was  on 
evidence  in  hands  of  attorney,  and  not  on  debt 
itself.— Coabv  v.  Hurst,  194. 
€=>I92(2)  (Ark.)  Lien  at  common  law  was  on 
evidence  in  hands  of  attorney,  and  not  on  debt 
itself,  and  complaint  must  show  possession  of 
evidence  of  indebtedness.- Cosby  v.  Hurst,  194. 

BAIL. 

n.  IN  CRIBHNAX  PROSECUTIONS. 

«=»82  (Mo.)  Proceedings  by  scire  fades  to 
forfeit  bail  A«Id.  in  form  and  effect,  a  dvil 
case.- State  v.  C!arroll,  665. 

BAILMENT. 

See,  Pledges. 

iS=37  (Mo.App.)  Possession  of  bailee   deemed 

in  subordination  to  the  right  of  the  bailor. — 

Conway  v.  Flangh,  1045. 

®=>I2  (ToDii.)  Care  to  be  exercised  by  bailee. 

— Pennington  v.  Farmers'  &  Merchants'  Bank, 

545. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 
BANKS  AND  BANKING. 

I.  CONTROI^   AND  REGULATION  III 

GENERAL.. 

®=»2I  (Tox.Cr.App.)  Debtor  held  not  guilty 
of  issuing  check  intended  to  circulate  as  money. 
—Jackson  v.  State,  1005. 

II.  BANKING  CORPORATIONS  AND 

ASSOCIATIONS. 

(D)   Olllcera  and  Agenta. 

<g=»54(3)  (Ky.)  Cashier  liable  for  negligence 
in  making  loans,  though  authorized. — Dennis 
V.  First  State  Bank,  538. 

III.  FUNCTIONS   AND  DEALINGS. 

(B)    Repreaentstlon    of    Bank    by    Offleera 
and  Aarenta, 

«=»I06  (Tex.C)v.App.)  Bank  not  liable  for 
president's  failure  to  deposit  money  as  agreed 
individually.— Hull  v.  Guaranty  State  Bank  of 
Carthage,  810. 

€=3ll6(2)  (Tenn.)  Cashier  not  presumed  to 
have  communicated  knowledge  to  bank  when 
interest  antagonistic.— People  s  Bank  of  Spring- 
Beld  V.  True,  541. 

(C)  Depoaita. 

€s>l2l  (Ark.)  Bank,  receiving  deposita  after 
hours  cannot  escai)e  liability  for  deposit. — 
Farmers'  Bank  &  Trust  Co.  v.  Boshears,  10. 
@=3l49  (ArK.)  Bank  drawing  cashier's  check 
on  which  payee's  indorsement  was  forged  en- 
titled to  recover  from  other  bank  which  paid 
on  such  indorsement.— Farmers'  Bank  &  Trust 
Co.  V.  Farmers'  State  Bank  of  Brookport,  7. 
®s»l53  (Tenn.)  Bank  held  to  become  bailee  of 
bond  and  not  only  box  in  which  kept.— Penning- 
ton V.  Farmers'  &  Merchants'  Bank,  645. 
<S=»I54(7)  (T»nn.)  Usage  and  custom  as  af- 
fecting care  exacted  of  bailee. — Pennington  v. 
Farmers'  &  Merchants'  Bank,  545. 
4!=>IS4(8)  (Ark.)  Evidence  held  to  warrant  in- 
ference customer  was  diligent  in  protesting 
failure  of  bank  to  show  deposit  on  statement 
rendered. — Farmers'  Bank  &  Trust  Co.  v.  Bo- 
shears, 10. 

Evidence    held   to    warrant    finding   deposit 
made.— Id. 
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4=3 1 54(9)  (Ark.)  Whether  objection  by  cus- 
tomer to  statement  not  showing  deposit  made 
within  reasonable  time  a  jury  question. — Farm' 
era'  Bank  &  Trust  Co.  T.  Bouhears,  10. 
<=>  154(9)  (Tenn.)  Whether  proper  care  was 
exercised  as  to  bond  deposited  held  for  jury. — 
Pennington  t.  Farmers'  &  Merchants'  Bank, 
546. 

(H)   AotloD*. 

4s»228  (T«x.Clv.App,)  Evidence  held  to  make 
issue  of  fact  as  to  whether  president  was  act- 
ing for  bank.— Hull  v.  Guaranty  State  Bank  of 
Carthage,  810. 

IV.  JTATIOlVAIi   BANKS. 

^3233  (Tex.Coni.App.)  Federal  statutes  con- 
trol on  any  point  with  reference  to  national 
banks,  including  organization  and  issuance  of 
stock. — Citizens'  Nat.  Bank  of  Stamford  t. 
jStevenson,  384. 

^=3242  (Tex.ComJKpp.)  Facts  held  to  consti- 
tute a  payment  of  money  for  stock.— Citizens' 
Nat.  Bank  of  Stamford  t.  Stevenson,  3B4. 
4=9260(2)  (Tex.CoinJ^pp.)  One  national  bank 
may  lend,  taking  a  note  secured  by  stock  of 
another  such  bank.— Citicens'  Nat.  Bank  of 
Stamford  t.   Stevenson,   364. 

BILLS  AND  NOTES. 

I.  RBdUISITKS   AND   VALIDITY. 
(C)   BxerntlOB   and   Delivery. 

4=>56  (Tex.Ctv.App.)  Notes  not  void  because 
maker  did  not  affix  revenue  stamps. — State  Nat. 
Bank  of  Tezarkana  v.  Potter,  828. 

V.  RIOBTS  AND  lilABILITIBS  ON  INDORSE3- 

MBNT  OH  TRANSFKR. 

(D)  Bona  Fide  Pnrchaaem. 

4s»342  (Tex.Clv.App.)  Lack     of     cancellation 
of  revenue  stamps  on  transfer  to  holder  in  due 
course  not  a  circumstance  of  suspicion. — State 
Nat.  Bank  of  Texarkana  v.  Potter,  828. 
4=>343  (Tenn.)  Grantee  giving  note  by  way  of 
restitution  liable   to   purchaser  having   knowl- 
edge of  fraudulent  transaction. — ^People's  Bank 
of  Springfield  v.  True,  541. 
4=9358  (IMo.)  Holder  of  notes  as  collateral  for 
pre-existing    debt    not    innocent    puix^haser. — 
Thomas  v.  Goodrum,  571. 
4=>359  (Mo.App.)  Indorsee  of  note  for  which 
maker  received  nothing  held  a  "holder  in  due 
course"  for  value.— Swift  &  Co.  v.  McFarland, 
65. 

«=>370  (Tex.Clv.App.)  Want  or  failure  of 
consideration  not  defense  against  holder  in 
due  course.— State  Nat.  Bank  of  Texarkana  t. 
Potter,  828. 

Vni.  ACTIONS. 

4=9452(1)  (Tw(.Cl>lll.App.)  Failure  of  creditor 
to  notify  debtor  that  debt  had  not  been  paid 
not  negligence.— Shaw  v.  First  State  Bank  of 
Abilene,  325. 

4=»497(2)  (Mo.App.)  Burden  on  defendant  to 
show  purchaser  betore  maturity  not  holder  in 
due  course.— Swift  &  Co.  v.  McFarland,  6,5. 
^=>497(3)  (Mo.App.)  Indorsement  and  deliv- 
ery of  note  raises  presumption  of  transfer  for 
value.— Swift  &  Co.  v.  McFarland.  65. 
4=>497(5)  (Mo.)  Burden  on  bolder  to  prove 
that  he  or  person  under  whom  be  daims  ac- 
quired title  as  holder  in  "due  course." — Thomas 
v.  Goodrum,  571. 

4=9497(3)  (Mo.App.)  Where  instrument  was 
obtained  through  fraud,  plaintiff  has  burden  of 
showing  he  was  a  "holder  in  due  course." — En- 
sign V.  Crandall,  675. 

4=>503  (Tex.Civ.ABp.)  Evidence  by  defendant 
to  show  that  third  person  owned  interest  in 
note  sued  on  admissible  on  issue  of  no  consid- 
eration.—Rawlings  v.  Edlger,  163. 
4=»537(6)  (McApp.)  Plaintiff  making  prima 
facie  showing  that  he  was  a  holder  in  due  course 
is  entitled  to  directed  verdict  unless  the  show- 
ing is  controverted.— Ensign  ▼.  Crandall,  675. 


Evidence  held  insufBcient  to  carry  to  the  jury 
the  issue  as  to  whether  plaintiff  was  a,  bona  fide 
holder.— Id. 

BOUNDARIES. 

I.  DEBCRIPTION. 

4=»3(l)  (Tax.)  When  all  calls  cannot  b«  fol- 
lowed, as  few  should  be  disregarded  as  pos- 
sible.- Wilson  v.  Giraud,  1074. 
^^3(3)  (Ark.)  Course  and  distance  yield  to 
fixed  monuments.— Meyer  ▼.  Board  of  Imp.  Pav- 
ing Diet.  No.  8,  12. 

<3=>3(3)  (Ky.)  Natural  object  held  t«  control 
over  courses  and  distances.— Scott  T.  Thacker 
Coal  Mining  Co.,  4i>8. 

4=>I0  (Tex.)  Reasonable  construction  of  field 
notes  harmonizing  terms  of  patent  will  be 
adopted.— Wilson    v.    Giraud,    1074. 

n.  BVIDBNCB,  ASCBRTAINMBNT,  AMD 
BS1<ABI<I(1H31KNT. 

4s>37(i)  (Tex.)  Evidence  held  to  show  that 
land  was  part  uf  certain  surveys  as  located  on 
the  ground. — Wilson  v.  Giraud,  1074. 
®=»56  (Ky.)  Whether  tree  was  in  an  alley  and 
ordered  removed  by  town  authorities  held  for 
jury.- Bardin  v.  Ciommonwealth,  208. 

BRIDGES. 

I.  BSTABUSHMBNT,  CONSTRVCTIOlf,  AND 
BiAINTENANCB. 

4=s>5  (Ark.)  Act  creating  district  valid. — Ft. 
Smith  Light  &  Traction  Co.  v.  Williams,  880. 

U.  RBGUUiTIOn  AND  VSB  FOR  TRAVBL. 

«=i»33  (Ark.)  Bight  to  exact  tolls  for  privi- 
lege of  crossing  public  bridge  must  be  conferred 
by  statute. — Ft.  Smith  light  &  Traction  Co.  t. 
WUIiams,  890. 

Contract  requiring  street  railroad  to  pay 
bridge  district  for  right  of  way  money  which 
it  was  authorixed  to  receive  from  passengers 
for '  transportation  over  bridge  valid.— Id. 

BRIEFS. 

See  Appeal  and  Error,  4=»757-773. 

BROKERS. 

IV.  COMPENSATION  AND  I^IBN.     . 

^»63(l)  (Ark.)  Owners  preventing  sale  can- 
not set  up  their  refusal  to  deed  as  ground  of  de- 
fense to  claim  for  commission. — Vaughan  ▼. 
Odell  &  Kleiner,  662. 

<»=>66  (Tex.Clv.App.)  Fact  that  assistance 
was  required  in  selling  land  no  bar  to  compen- 
sation under  agreement  to  divide  commissions. 
— Quinn  v.  Quinu,  442. 

One  who  first  pointed  out  a  farm  for  sale 
after  listed  entitled  to  agreed  part  of  commis- 
sion, though  l)efore  listed  broker  called  pur- 
chaser's attention  thereto. — Id. 

Ordinary  rules  governing  rights  of  real  es- 
tate agents  held  not  to  apply  to  commissions  as 
between  brokers. — Id. 

V.   ACTIONS  FOR  COMPBNSATIOIf. 

4=>82(4)  (Tex.Clv.App.)  A  petition  being  for 
commissions  on  express  contract,  no  recovery 
on  any  other  basis. — Mitchell  v.  Smith,  1114. 
<&=>85(l)  (Tex.Clv.App.)  Whether  broker  who 
procured  exchange  praised  property  immaterial. 
— Mnier  r.  Langerhans,  145. 

Whether  plaintiff  broker  put  forth  eftort  to 
get  abstract  of  title  immaterial. — Id. 
<S=386(I)  (Ark.)  Finding  for  broker  in  suit 
for  procuring  purchaser  to  whom  owners  re- 
fused to  sell  warranted. — Vaughan  v.  Odell  & 
Kleiner,  562. 

<S=>88(2)  (Mo.App.)  Whether  defendant  cm- 
ployed  plaintiif  to  effect  an  exchange  held  for 
the  jury.— Gerth  v.  Christy,  639. 
4=>88(4)  (Ark.)  In  suit  for  procuring  pur- 
chaser to  whom  owners  refused  to  sell,  direc- 
tion of  verdict  for  defendants  held  error.— 
Vaughan  t.  Odoll  &  Kleiner,  562. 
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VI.  RIGHTS,  POWERS,  AHD  MABIUPTIEiS 
VI.    ««"»^g  '^Q  THIRD  PBR80K8. 

«ss>l06  (Ark.)  Evidence  held  to  warrant  in- 
struction that,  if  plaintiff  packing  company 
permitted  its  broker  to  sell  meat  as  Mb  own, 
defendant  purchaser  was  not  liable.— G.H. 
Hammond  Co.  v.  Joseph  Mercantile  Co.,  875. 
<8=s>|06  (Tex.Clv.App.)  In  action  against  agent 
to  recover  earnest  money  deposited,  principal 
was  necessary  and  proper  party  defendant,  and 
there  was  no  error  in  rendering  judgment 
against  both.— Ballew  &  Huston  v.  Blakeny, 
496 

BUBOLABY. 

II.  PROSBOUTION    AND   FUNISHMBNT. 

€=»28(6)  (Ky.)  No  variance  where  indictment 
charged  breaking  into  store  of  corporation,  and 
evidence  showed  owner  was  partnership.— Low- 
ery  v.  Commonwealth,  234. 
(^=>4I(I)  (Ark.)  In  a  prosecution  for  burfla- 
ry  evidence  held  sufficient  to  sustain  conviction. 
— Townsend  v.  State,  1. 

CANCELLATION  OF  INSTRUMENTS. 

n.  PROCEEDIKGS  AND   RELIEF. 

«=»37(4)  (Tex.Civ.App.)  Pleading  readiness  to 
repay,  if  required,  held  not  a  tender.— Fisher  v. 
G&  Production  Co.,  450. 

CARRIERS. 

I.  CONTROL  AND   REGULATION   OP 
COMMON  CARRIERS. 
(A)   In   Ueaeral. 
9=>I2(2)   (Tex.)  Commission's  order  dividing 
through  rate  on  shipment  of  terminal  carrier's 
coal    over   its    own    and   initial    carrier's    lines 
held    valid.— Texas-Mexican    fly.    Co.    v.    Bio 
Grande  &  E.  P.  By.  Co.,  308. 

Terminal  carrier  not  entitled  to  switching 
charges  on  its  coal  bUled  for  through  shipment, 
but  stopped  at  intermediate  point  without  no- 
tice to  initial  carrier.— Id. 

n.  CAHRIAOB   OF  GOODS. 

<D)  Transportation  and  Delivery  by 
Carrier. 

«=:388  (Tex.Clv.App.)  Carrier  relieved  of  lia- 
bility for  shipment  on  delivery  to.  purchaser's 
agent— Fort  Worth  Elevators  Co.  v.  Keel  & 
Son,  481. 

(B)  Delay  in  Transportation  or  Delivery, 
«=:>IOO(I)  ^Tex.Clv.App.)  Though  cars  were 
bunched  owing  to  washouts,  carrier,  though 
without  fanlt,  not  entitled  to  demurrage  for 
free  time  allowed  shipper  in  such  case.— Payne 
T.  White  House  I/umber  Co..  417. 

(F)  Iioas  of  or  Infnry  to  Goods. 

«=3|34  (Tex.Clv.App.)  Evidence  held  to  sup- 
port Judgment  for  shortage  in  coal  delivered, 
though  tie  re  was  probable  chance  of  loss  or 
error  in  ascertaining  weight  thereof.— Payne  v. 
White  House  Lumber  Co.,  417. 
«=>I34  (Tex.Clv.App.)  Evidence  held  to  show 
proximate  cause  of  loss  of  wheat  due  to  act  of 
God.— Fort  Worth  Elevators  Co.  v.  Keel  & 
Son,  481. 

<8=>I35  (Tex.Civ.App.)  Where  no  objection  to 
bills  showing  weight  of  car  of  coal  delivered  to 
consignee,  no  error  in  allowing  amount  stated 
therein.— Payne  v.  White  House  Lumber  Co., 
417. 

(I)  Connecting;  Carriers. 

«=>I77(4)  (Tex.Coin.App.)  Connecting  carrier 
issuing  bill  of  lading  for  shipment  held  liable 
for  damages,  though  it  did  not  have  possession. 
—Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Piano 
Milling  Co.,  100. 

III.  CARRIAGB  OF  LIVE   STOCK. 

^=3212  (Mo.App.)  Delivery  of  sheep  to  same 


<3=>229(5)  (Mo.App^)  An  award  of  $2,125  for 
misdelivery  of  218  breeding  ewes  which,  as  • 
result,  were  sold  for  slaughter,  held  not  ei- 
ccssive.- McNeill  v.  Wabash  By.  Co.,  649. 
<S=>230(I)  (McApp.)  Waiver  of  right  of  ac- 
tion tor  misdelivery  by  acceptance  of  proceeds 
from  sale  of  breeding  ewes  held  for  jury. — 
McNeill  v.  Wabash  By.  Co.,  &49. 

IT.  CARRIAGB   OF  PASSENGERS. 
(D)   Personal  Injuries. 

«=9283(2)  (Tex.Coni.App.)  Conductor  not 
negligent  in  temporarily  blocking  aisle. — Steed  v. 
Gulf,  C.  &  S.-  F.  By.  Cfo.,  714. 
<Si=»286(4)  (Mo.)  Ordinary  care  required  of 
carrier  as  to  steps  in  station. — Williams  v. 
Kansas  City  Terminal  By.  C!o.,  954. 

Bailroad  company,  which  equipped  station 
steps  with  safety  tread,  not  responsible  for 
accidents  to  passengers. — ^Id. 
«s>287(5)  (Mo.App.)  However  long  a  stop 
may  be,  street  car  must  not  be  started  with- 
out looking  to  situation  of  passengers  board- 
ing same.- Baldwin  v.  Kansas  City  Bys.  Co., 
280. 

<8=>303(l)  (Tex.Coni.App.)  Degree  of  care 
railroad  owes  alighting  passenger  stated.— Wis- 
dom V.  Chicago,  B.  I.  &  G.  By.  Co.,  344. 
«E9303(4)  (Ark.)  Carrier  must  allow  passen- 
ger reasonable  opportunity  to  alight.— Texar- 
kana  &  Ft.  Smith  By.  Co.  v.  Adcock,  866. 
$=9303(5)  (Mo.App.)  Employes  required  to 
ascertain  whether  passengers  are  alighting  be- 
fore starting  street  car. — Hartweg  v.  Kansas 
City  Rys.  Co..  269. 

€=>303(8)  (Tex.Com.App.)  Bailroad  required 
to  furnish  safe  steps,  or  aid  passenger  in  alight- 
jng.— Wisdom  v.  Chicago,  B.  I.  &  6.  By.  Co., 
344. 

Bequired  to  assist  alighting  passenger  where 
need  of  assistance  is  apparent. — Id. 
ie=305(l)  (Tex.Com.App.)  Conductor's  tem- 
porary blocking  of  aisle  not  proximate  cause 
of  woman  passenger's  falling  while  waiting  for 
him  to  let  her  pass.- Steed  v.  Gulf,  C.  &  S.  F. 
By.  Co..  714. 

<g=>3l5(l)  (McApp.)  Testimony  that  car 
started  with  jerk  admissible  in  action  for  pre- 
■  mature  starting.— Hartweg  v.  Kansas  City  Bys. 
Co.,  269. 

«=>3(8(I0)  (Mo.App.)  Evidence  held  to  show 
car  started  before  passenger  had  reasonable 
time  to  aUght.— Hartweg  v.  Kansas  City  Bys. 
Co.,  269. 

ig=>320(25)  (Tex.Com.App.)  Whether  alight- 
ing passenger  should  have  been  Bssisted  is  a 
question  for  the  jury.— Wisdom  v.  Chicago,  B. 
I.  &  G.  By.  Co.,  344. 

40320(26)  (Mo.App.)  Demurrer  to  evidence 
on  ground  that  passenger's  manner  of  injury 
was  against  physicial  facts  held  properly  over- 
ruled.—Keith  V.  Kansas  City  Bys.  Co.,  1046. 

(H)   Palace  Cars  and  Sleeplna;  Cars. 
<S=>4I3(I)   (Tex.Clv.App.)  Sleeping    car    com- 
pany not  insurer  of  effects  of  passengers,  but 
must  use  reasonable  care  to  see  they  are  not 
stolen.— Pullman  Co.  v.  Bullock,  1112. 
<S=>4I3(2)    (Tex.Clv.App.)  If      porter      steals 
diamond  left  under  pillow,  carrier  is  liable- 
Pullman  Co.  V.  Bullock,  1112. 
(S=>4I7  (Tex.Civ.App.)  Mere   loss   of  passen- 
ger'^ personal  effects  insufficient  to  establish 
negligence    of    the    company.— Pullman   Co.   ▼. 
Bullock,  1112.  ,    ^ 

Evidence  held  to  authorize  jury  s  cpnduaion 
that  porter  stole  passenger's  diamond.— Id. 

Passenger  going  to  washroom  and  leaving  dia- 
mond under  pillow  held  not  eontrlbutorily  neg- 
ligent as  matter  of  law. — Id. 

CHAMPERTY  AND  MAINTENANCE. 

«=>5(8)   (Tex.Clv.App.)  Violation   of   law    by 


^=3212  (MO.APP.)  JJeuvery  oi  sneep  lo  same  «^avo;  v  im.wh.^fk-/  ••""»".  "  "  ' 
consignee  at  wrong  yards  held  not  to  exonerate  attorney  does  not  prevent  soltot  a  recovery.— 
carrier.— McNeill  v.  Wabash  By.  Co.,  649.  '  Kur«  v.  Boliz,  424. 
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See  Equity. 


CHANCERY. 


CHATTEL  MORTGAGES. 

m.  COKSTRIICTION  AND  OPBRATION. 

(D)  lilen  and  Friorltr. 

«=>  138(1)  (Tex.Clv.App.)  Superior  to  me- 
chanic'e  lien  for  repairs. — Dallas  Comity  State 
Bank  v.  Cri«mon,  857. 

«=»I39  (Tex.Com.App.)  "Subsequent  mortga- 
gees in  good  faith"  against  whom  mortgage, 
unless  filed  as  required,  is  void,  defined. — First 
Nat.  Bank  v.  Todd,  322. 

Extension  of  note  sufficient  consideration  as 
against  prior  unfiled  mortgage.— Id. 
€=>IS2  (Mo.App.)  Purchaser  of  automobile 
from  one  without  title  could  not  assert  in- 
validity  of  mortgage.— Johnston  y.  Brown  Bros. 
Iron  &  Metal  Co.,  1011. 

<Ss>i57(2)  (T8X.Coni.App.)  Holder  of  prior 
unfiled  mortgage  daimmg  superiority  held  to 
have  burden  of  proof  as  to  good  faith  of  sub- 
'  sequent  mortgagee.— First  Nat.  Bank  t.  Todd, 
o22* 

IV.  RIGHTS  AND  LIABIUTIBS  OP 
FARTIBS. 

^»I62  (Mo.App.)  Seizure  of  automobile  by 
mortgagee  after  default  not  conversion. — Lange 
T.  Midwest  Motor  Securities  Co.,  272. 

Acceptance  of  overdue  previous  installments 
not  a  waiver  of  future  defaults.— Id. 

TIL  RBMOTAL  OH  TRANSFER  OF  PROP- 
ERTY BY  BIORTOAttOH. 

<A)  RlKhta  and  I.lablllHea  of  Parties. 

4=>2I7  (Tex.)  Foreign  chattel  mortgage  valid 
against  good-faith  purchaser  in  state  to  which 
property  removed  in  absence  of  statute  or  set- 
tled law  or  policy  of  forum.— Consolidated 
Oarage  Co.  v.  Chambers,  1072. 

CHILDREN. 

See  Infants. 

CITIES. 

See  Municipal  (Corporations. 

CLERKS  OF  COURTS. 

«s»26  (Ky.)  Motor  Vehicle  Act  of  1920  Im- 
pliedly prohibits  commission  for  collecting  li- 
censes.— Lewis  V.  James,  526. 

Authority  in  Motor  Vehicle  Act  to  deduct 
fees  "under  this  act"  does  not  authorize  deduc- 
tion of  commission  allowed  by  other  statute. 

r-Id. 

General  statute  allowing  commissions  on  li- 
censes collected  not  read  into  Motor  Vehicle 
Act.— Id. 

Statute  giving  fees  for  specific  acts  in  ad- 
dition to  commissions  does  not  indicate  in- 
tention to  allow  commission  on  motor  vehicle 
licenses. — Id. 

Statute  authorising  commission  on  moneys 
other  than  licenses  does  not  authorize  commis- 
sion   on   motor   vehicle   licenses. — Id. 

COMMERCE. 

I.    POSTER   TO    RBOOIiATB    IN    GENERAU 

^=>8(l)  (Mo.)  No  state  can  interfere  vith 
interstate  commerce  into  Missouri. — National 
Refrigerator  Co.  v.  Southwest  Missouri  light 
Co.,  930. 

II.  SUBJECTS   OF  REGTrLATION. 

$s>33  (Tax.Com.App.)  Shipment  held  inter* 
state.— Jlissouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Piano  Milling  Co.,  100. 

®=>46  I  Ark.)  Purchase  of  cotton  by  foreign 
corporation  for  shipment  to  itself  within  the 
state  not  interstate  transaction.— Forrester  v. 
liocke,  897. 


IV. 


INTERSTATE  COHMEIICXI  COK- 
MI8SION. 


4^9  (Tex.Civ.App.)  nistrict   CV>art   has  ja- 

risdiction  of  suit  to  recover  demurrage  ana  tn- 
cess  freight  charges  made  in  vidUtion  of  I<i- 
terstate  Commerce  Commission  rule.— Pi>x-- 
V.  White  House  Lamber  Co.,  417. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMUNITY  PROPEinX 

See  Husband  and  Wife,  «=3251-26& 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

Se«  Sales,  «s>451. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particidi: 
subjects,  see  also  the  various  specific  topies. 

Subject  and  title  of  act,  see  Statutes,  ^=3liXr- 
117. 

II.    CONaTRVCTION.    OPERATION,  AND 
ENFORCEMENT   OF   CONSTITU- 
TIONAL.  PROVISIONS. 

€=»35  (Ky.)  Provisions  of  Constitatioa  b;xe- 
datory.— Cfommonwealth  v.  Bowman,  35. 

III.    DISTRIBUTION     OF     GOVERNHENTAL 

POWERS  AND  FUMCTIONS. 

(A)    I«KlaIatlve    Powers    aad    DelecaUu 

Thereof. 

®=352  (Tenil.)  Jurisdiction  of  Supreme  Coort 
cannot  be  interfered  with  by  other  brandhrs  oi 
state  government.— Clements  v.  Roberts,  901 

(B)   Jndlolal  Powers  aad  I^nnetloBa, 

«s>70(3)   (Mo.)  Ck>urts    mast    apply    law   if 

people  have  made  it. — State  ex  ru.  Feinsteir 

v.  Hartman,  9S2. 

<S=370(3)    (Tex.Coin.App.)  Courts      not     col- 

cemed  with  wisdom  of  legislative  enactmeEt. 

— Texas  Employers'  Ins.  Ass'n  v.  Bondreaoi. 

756. 

(C)  Ezeeatlve   Powera  and   W^mctimnm. 

^=979  (T^nn.)  Jurisdiction  of  Supreme  Cocrt 
cannot  be  interfered  with  by  other  branches  «: 
state  government. — Clements   v.  Roberts,  9(£. 

XI.  DUB  PROCESS  OF  I.A'W. 

<S=»276  (Tex.  Civ.  App.)  Statutory  proviB.<s 
that  change  in  plan  of  construction  shall  doc 
affect  liability  on  contractor's  bond  Md  uc- 
constitutional. — Southern  Surety  Co.  v.  NaSr 
&  Co.,  402. 

iS==>276  (Tex.Civ.App.)  Statute  relating  to 
contractor's  bond  neld  void  as  interfereoet 
with  the  right  to  contract.— Cobb  v.  J.  W.  Al- 
len &  Bro.,  829. 

CONTINUANCB. 

See  Criminal  Law,  <S=>589-008. 

^=>7  (Mo.App.)  Graiitiug  continuance  is  witk- 
in  the   sound  discretion   of  the   trial   court— 
Noah  V.  L.  B.  Price  Mercantile  Co.,  300. 
®=>24  (Ark.)  Will  not  be  granted  merely  t" 
obtain  cumulative  testimony. — Texarkasa  &  Ft 
Smith  By.  Co.  v.  Adcock,  866. 
«=>2e(l)     (Tex.Civ.App.)    Where      appIieatiiH: 
for  continuance  shows  failure  to  use  means  for 
procuring    testimony,   it   is   addressed    to  tht 
court's  discretion.- Short  v.  Walters,  161. 
<S=»26(II)   (Tex.Civ.App.)  Where   no  commiz- 
sion  >vas  issued,  although  adversary  party  wait- 
ed its  issuance,  there  was  not  due  diUgenct— 
Short  v.  Walters,  161. 

«=>3I  (MoJKpp.)  Defendant  held  not  nejD- 
gent  in  failing  to  procure  testimony  of  eoan 
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TI.  ACTIONS  POR  BRKACH. 


Stenographer  on  surprise  by  testimony  differ- 
ing from  former  testimony.— Noah  v.  L.  B.  Price 
Mercantile  Co.,  300. 

Facte  shown  by  Application  htU  to  entitle  de- 
fendant to  continuance. — ^Id. 
^==>35  (Mo.)  Testimony  admitted  by  party  at 
a  former  trial  to  avoid  a  continuance  AeW  prop- 
erly excluded.— Jacltman  v.  St.  Louis  &  H.  Ry. 
Co..  078. 

Statute  held  not  to  apply  to  testimony  in  mo- 
tion made  at  former  trial. — ^Id. 
®=::>46(5)  (Tex.Civ.App.)  Application  address- 
ed to  discretion  of  court  should  show  applicant 
expected  to  procure  testimony  by  next  court 
term. — Short  v.  Walters,  161. 
€=>54  (Mo.App.)  Where  plaintiff  consented  to 
oral  application  and  fraived  motion,  affidavit, 
and  oath,  application  containing  essential  ele- 
ments held  sufficient. — ^Noah  v.  L.  B.  Price  Mer- 
cantile Ck).,  300. 

CONTRACTS. 

8e«  Assignments;  Bills  and  Notes;  Ohamper- 
ty  and  Maintenance;  Covenants;  Frauds, 
Statute  of;  Indemnity;  Novation;  Sales; 
Specific  Performance;  Stipulations;  Ven- 
dor and  Purchaser. 

I.   RBQUIBITEiS   AND   VAXIDITY. 
(A>    Nature  and  Eascattala  In  Oeneral. 

^=»9(l)  (Tax.Civ.App.)  Uncertainty  immate- 
rial after  performance.— Elmeudorf  v.  Mulliken, 
164. 

<8=s>IO(l)  (Ark.)  Contract  of  purchaser  from 
mortgagor  to  bid  in  land  on  foreclosure  sale 
did  not  lack  mutuality. — Battle  v.  Draper,  868. 

(D)    Partlen,    Proposala,    and    Acceptance. 

0=»28(3)  (Ky.)  Evidence  insufficient  to  show 
that  plaintiff  had  contract  with  defendant  de- 
velopment company  to  drill  oil  well.— Irvine 
Development  C!o.  v.  Clark,  539. 

<E)  TKlIdItT  of  Aaaent. 

&=!>9i  (Ark.)  Whether  a  party  had  mental  ca- 
pacity determined  by  facts  of  particular  case. 
— Hawkina  v.  Randolph,  566. 
«=s>94(8)  (Arfc.)  Will  not  be  set  aside  for  mere 
inadequacy  of  construction. — Hawkins  ▼.  Ran- 
dolph, SGOl 

^s»96  (Ark.)  Between  persons  in  fiduciary  re- 
lationship closely  scrutinized.— Hawkins  v.  Ran' 
dolph,  65a. 


(F)     liCBalitr 


of    Object    and 
eratton. 


of    Consid- 


>I2S  (Ky.)  Against  public  policy  for  officer 
to  agree  to  accept  less  than  fixed  salary. — 
Town  of  Nortonville  v.  Woodward,  224. 

11.  CONSTRUCTION  AND   OPERATION. 
(A)   General  Rnlei*  of  Gonntractlon. 

<&s»l52  (Tex.Civ.App.)  Words  to  be  taken  in 
common  sense. — Great  Southern  Oil  &  Refin- 
ing Ass'n  V.  Cooper,  157. 
«=3l7l(l)  (Mo.)  Rule  as  to  severability  of 
items  stated;  "severable  contract." — State  ex 
rel.  Dolman  v.  Dickey,  582. 
^s>l76(l)  (Ark.)  Court  construes  written 
contract  and  declares  terms  and  meaning 
where  it  is  not  ambiguous.— Battle  v.  Draper, 
868. 

(C)  Snblect-Matter. 

9=3202(2)  (Mo.App.)  Contract  in  restraint 
of  trade  strictly  construed. — State  ex  rel. 
Youngman  v.  Calhoun,  647. 

T.  FBRFORHANCB  OR  BREACH. 

4=s>322(2)  (IMo.App.)  Evidence  held  admissible 
as  showing  contingency  on  which  performance 
depended.— Slack  v.  Whitney,  1060. 
«s»322(3)  (Mo.App.)  Evidence  held  sufficient 
to  show  contract  complied  with.— ^Spencer  t. 
Bush,  1013. 


€=9346(9)  (Mo.App.)  Defendant  always  at 
liberty  nnder  general  denial  to  overthrow  con- 
tract asserted. — Ruemmeli-Dawley  Mfg.  Co.  v. 
May  Department  Stores  Co.,  1031. 
<S=»346(I0)  (Tex.Coiii.App.)  Rule  as  to  vari- 
ance stated.— Briscoe  v.  Bright's  Adm'r,  1082. 

CONVERSION. 

See  Trover  and  Conversion. 
€=>il6(5)    (Mo.App.)   Discretionary    power    of 
sale  not  exercised  does  not  work  a  conversion. 
—In   re   Dwyer's    Estate,    672. 

CORONERS. 

^=»22  (Mo.App.)  Coroner's  verdict  not  admis- 
sible in  dvil  case  to  show  cause  of  death. — 
Whiteside  v.  Court  of  Honor,  1026. 

COm'ORATIONS. 

See  Banks  and  Banking;  Carriers;  Oas;  Mu- 
nicipal Corporations;  Railroads;  Street  Rail- 
roads;   Telegraphs  and  Telephones. 

III.  CORl'ORATB  NAMB,  SBAI,,  DOMICII^B, 
BY-LAWS,   AND   RECOROii. 

9=346  (Mo.App.)  Variance  in  corporate  _  buy- 
er's name  signed  to  contract  does  not  invalidate. 
—Guess  V.  Russell  Bros.  Clothing  Co.,  1015. 
9=350  (Ky.)  Lessee  corporation's  surrender 
of  charter  and  doing  of  business  under  old 
name  held  not  to  warrant  refusal  to  extend 
as  to  other  tenants.— Kozy  Theater  Co.  v.  Love, 
248.  / 


rv.    CAPITAL,    STOCK, 
(A)  Nature    and 


Amount 
Sliarea. 


AND    DIVIDENDS, 
of   Capital    and 


9=365  (Mo.App.)  Though  property  of  corpora- 
tion a  trust  fund  for  payment  of  debts,  shares 
of  stock  fuUy  paid  for  are  not  such  a  fund. — 
Insurance  Agency  Co.  v,  Blossomv  636. 

(D)  Transfer  of  Sliarea. 

9=3)  11  (Mo.App.)  Officer  and  director  had 
right  to  sell  shares  Aeld.— Insurance  Agency  Co. 
V.  Blossom,  636. 

V.  MBMBBRS  AND   STOCKHOLDERS. 

(A)  Rlghta  and  Liabllitiea  aa  to  Corpora- 
tion. 

^3174  (Mo.App.)  Purchaser  of  stock  requir- 
ed merely  right  in  management  and  interest  in 
property  after  payment  of  debts.— Insurance 
Agency  Co.  v.  Blossom,  636. 

VI.   OFB-ICBRS   AND  AQBNTS. 
(B)   Antbority  and  Funetlona. 

9=3298(1)  (Ky.)  Informal  acts  of  directors  of 
corporation  binding  where  authorized  by  by- 
laws or  custom.— Kosy  Theater  Co.  ▼.  Love, 
249. 


t») 


LlablUtT  tor  Corporate  Debta  and 
Acta. 


9=3333  (Mo.App.)  Judgment  creditor  could 
hold  officer  of  company  who  received  assets  in 
reorganization. — Insurance  Agency  Co.  v.  Blos- 
som, 636. 


VII. 


CORPORATE   PO^VBRS   AND 
IiIABIIiITIBS. 


(A)  Extent  and  Bzerclae  of  Povrera  la 
General. 

9=3382  (Tex.ComJVpp.)  Note  held  not  in  vio- 
lation of  prohibition  of  use  of  corporation's 
funds  for  other  than  legitimate  object  of  its 
creation.— Richardson  t.  Bermuda  Land  &  Live 
Stock  Co.,  337. 


(B) 


Representation  of  Corporation  by  Of- 
lleera  and  Amenta. 


9=9426(11)   (Mo.App.)  Corporation     held 
hav«  ratified  by  its  president  an  agre 
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its  gales  mBoageF  at  to  deposit  of  a  check.— 
John  O'Brien  Boiler  Work»  Co.  t.  Third  Nat. 
Bank,  1053. 

(D)    Comtraota    and    Indebtedness. 
4s»464  (T»x.Coin.App.)  Note   held  not  within 
prohibition  of  creation  of  indebtedness  by  cor- 
poration.— Richardson  t.  Bermuda  Land  &  lave 
Stock  Co.,  337. 

(F)  ClTtl  Ao«lon«. 
4=»503(3)  (Tex.Clv.App.)  Defendant  corpo- 
ration not  entitled  to  change  where  acts  com- 
plained of  were  performed  in  county  of  suit. — 
First  Nat.  Bank  v.  Childs,  807. 
^=>5I4(I)  (Ky.)  Plea  denying  existence  of 
corporation  nlea  of  nul  tiel  corporation. — Stange 
T.  Price,  532. 

Pleading  of  nul  tiel  corporation  is  in  abate- 
ment, and,  if  sustained,  additional  parties  may 
b«  ordered. — Id. 

XI.    DISSOLUTION    AND    PORFBITITRE    OF 
FRANCH18B. 

«E9603  (Mo.App.)  Bale  of  stock  did  not  cause 
dissolution. — Insurance  Agency  Co.  y.  Blossom, 
636. 

«=36I3(I)  (Tenn.)  Intervener  heli  not  enti- 
tled to  question  authority  to  bring  suit  to  dis- 
solve.—State  ▼.  Colored  Tennessee  Industrial 
School,  544. 

XII.  FORBION  CORPORATIOirS. 

^=s>642(6)  (Mo.)  Company  contracting  to  in- 
stall ice-making  plant  engaged  in  local  opera- 
tion and  required  to  take  out  license.— National 
Refrigerator  Co.  t.  Southwest  Missouri  Idght 
Co.,  930. 

<^=>648  (Tenn.)  Levying  privilege  tax  on  for- 
eign construction  companies  restrictive. — H.  X). 
Watts  Co.  V.  Hauk,  903. 

«=>667i/2  (Ark.)  Action  on  contract  of  a  for- 
eign corporation  cannot  be  maintained  by  mem- 
bers of  partnership  of  same  name. — Forrester 
T.  Locke,  S»7. 

4=>674  (Ark.)  Evidence  held  to  make  a  ques- 
tion for  jury  as  to  foreign  corporation  doing 
business  without  filing  articles  of  incorporation. 
—Forrester  v.  Locke,  897. 

COSTS. 

f.    HATVRE,    GROUNDS,    AND    EXTENT    OF 
RIGHT   IN   GENERAL. 

4=»42(l)  (Mo.App.)  In  action  for  poll  tax  ten- 
der held  insufficient  because  not  including  ac- 
crued costs.— Road  Dist.  No.  41,  Henry  Tp., 
Vernon  County  v.  Jackson,  1043. 
^=>42(3l  (Mo.App.)  Tender  to  stop  running 
of  costs  must,  be  deposited  in  court. — Both- 
mann  v.  Metropolitan  Life  Ins.  Co.,  1007. 

Til.    ON    APPEAL    OR    ERROR,    AND    ON 
NE^r  TRIAL  OR  MOTION  THEREFOR. 

®=>260(4)  (Mo.)  City's  appeal  from  judgment 
for  recovery  of  increased  hydrant  rentals  by  wa- 
ter company  not  vexatious. — City  Water  Co.  v. 
City  of  Sedalia,  942. 

COUNTERCLAIM. 

See  Set-Off  and  (Counterclaim. 

COUNTIES. 

UI.  PROPERTY,  CONTRACTS,  AND 
LIAMILITIBS. 

(B)  Contraeta. 

«=9ll4  (Ky.)  County  derk  ma^  make  binding 
contract  for  printing  ballots.- Kriegep  v.  Stan- 
dard Printing  Co.,  27. 

«=»II6  (Ky.)  County  clerk  may  contract  for 
ballots  without  competitive  bidding. — Krieger  t. 
Standard  Printing  Co.,  27. 
«=3l23  (Ky.)  Where  contract  is  unenforcea- 
ble, but  services  and  work  are  accepted  by 
agency   empowered   to   contract  therefor,   re- 


covery may  b«  had  on  quantum  meruit.— Krieg- 
er y.  Standard  Printing  Co.,  27. 
$:»I29  (Ky.)  Verdict    in     favor    of     printer 
against   fiscal   court   not   contrary   to  instruc- 
tions.—Krieger  V.  Standard  Printing  Co.,  27. 

COURTS. 

See  CHerks  of  Courts;   Justices  of  the  Peace; 
Prohibition. 

n.  BSTABLISHMENT,  ORGANIZATION,  AND 
PROCBDVRB   IN   GENERAL. 

(C)  Rsles  of  Co«rt  and  Condmet  of  Bnal- 


i&»78  (Mo.)  Rule  of  court  cannot  repeal  pro- 
visions of  statute.- National  Refrigerator  Co.  v. 
Southwest  Missouri  Light  Co.,  930. 

(D)  Rnles  of  Deaialon,  Adjndleattons, 
Oplntona,  and  Records. 

9=>97(5)  (Mo.)  Decisions  of  federal  courts  as 
to  interstate  commerce  controlling. — ^National 
Refrigerator  Co.  v.  Southwest  Missouri  ligbt 
Co.,  930. 

IV.    CODRTS    OF    LIMITED    OR    INFERIOR 
JITRISDICTION. 

«=9l6»(3)  (Tex.Clv.App.)  Total  of  items  com- 
prises amount  in  controversy  in  county  court. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hamrick,  166. 
€=3|83  (Ark.)  County  court  held  without  ju- 
risdiction to  restrain  unlawful  acts  under  void 
district  organization. — Wilson  v.  Mattix,  197. 

VL  COURTS   OF   APPBLLATB  JURIS- 
DICTION. 

(B)  Courts   of  Partienlar  States. 

«=>23l(6)  (Mo.App.)  Wher*  constitutional 
9ue8tion  is  raised.  Supreme  Court  alone  has 
jurisdiction.— California  Special  Road  Dist  v. 
Bueker,  71. 

<S=>23I(23)  (Mo.)  Constitutional  question 
must  be  raised  at  earliest  practical  opportuni- 
ty, in  order  to  give  Supreme  Court  jurisdic- 
tion.—Lavelle  V,  Metropolitan  Life  Ins.  Co., 
616. 

'  Supreme  Court  has  no  jurisdiction,  where 
constitutional  question  injected  into  case  by 
exception  to  ruling  excluding  depositions. — Id. 
®=>23l(40)  (Mo.)  Appeal  from  judgment  for 
profits  and  rents  of  which  widow  had  been  de- 
prived held  not  within  jurisdiction  of  Supreme 
Court. — Jenkins  v.  Jenkins,  581. 
i3=3246  (Tenn.)  Case  involving  validity  of 
joint  resolution  of  Le^slature  held  within  juris- 
diction of  Supreme  Court— C3ements  v.  Rob- 
erts, 902. 

<S=»247(I0)  (Tex.)  Court  of  appeals' judgment 
as  to  boundary  respected,  where  whole  case 
does  not  depend  upon  boundary  controversies. 
—Kenedy  Pasture  CJo.  v.  State,  683. 

Tin.  CONCURRENT  AND  CONFLICTING 
JURISDICTION,   AND   COMITY. 

(A)    Conrta   of    Same    State,   and   Tranafer 
of  Cansea. 

^=3487(1)  (Mo.)  Where  no  constitutional  ques- 
tion is  presented  and  less  than  jurisdictional 
amount  is  involved,  Supreme  Court  must  trana- 
fer case  to  Court  of  Appeals.— Lavelle  v.  Met- 
ropolitan Life  Ins.  Co.,  816. 
<3=3488(l)  (Mo.)  Though  cause  was  transfer- 
red by  Court  of  Appeals  on  ground  bill  of  ex- 
ceptions was  not  properly  authenticated,  cor- 
rected abstract  may  be  filed.— Williams  v.  ^n- 
sas  City  Terminal  Ry.  Co.,  954. 

COVENANTS. 

II.  CONSTRUCTION  AND  OPERATION. 
(B)   Covenants  of  Title. 

^s>39  (Ky.)  Deed  with  warranty  cannot  be 
defeated  by  extrinsic  facts  as  to  prior  sale  of 
mineral  or  knowledge  of  grantee. — FoxweU  t. 
Justice,  609. 
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(C)  Covenant*  mm  to  Vrne  of  Real  Property. 

«=>5I(2)  (Mo.)  Six  double  buUdinga  held  vio- 
lative of  restriction  against  construction  of 
more  than  one  dwelling  on  50-foot  front. — Mor- 
rison V.  Iless,  997. 

III.  PERPORMANCB   OR  BREACH. 

®=>IOI  (Ky.)  Title  which  must  prevail  over 
other  title  held  "paramount"  and  'superior." — 
Isaacs  V.  Maupin,  49. 

^s>l02<l)  (Ky.)  Eviction  not  condition  to 
right  of  action  for  breach  of  warranty  in  favor 
of  one  who  could  not  acquire  possesBon. — Fox- 
well  V.  Justice,  509. 

9=al02(2)  (Ky.)  Grantee  failing  to  obtain 
possession  in  ejectment  suit  may  sue  his  cove- 
nantor as  though  evicted.— Isaacs  v.  Maupin,  49. 

IV.  ACTIONS  FOR  BREACH. 

«=9l2l(2)  (Ky.)  Purchaser  suing  for  poases- 
sion  without  calling  on  covenantors,  if  unsuc- 
cessful, may  show  judgment  to  show  eviction, 
but  must  prove  adversary's  paramount  title. — 
Isaacs  V.  Maupin,  49. 

9=9 1 30  (3)  (Ky.)  Purchaser  compromising 
with  grantee's  heirs  can  recover  from  them 
only  the  damages  for  breach  of  covenant. — 
Isaacs  T.  Maupm,  49. 

4s»l3l  (Tex.Com.App.)  Interest  not  allowable 
on  damages  from  breach  of  covenant  from  date 
of  accrual  of  cause  of  action  to  the  judgment. 
^Morriss  v.  Hesse,  317. 

CRIMINAL  LAW. 

See  Arson;  Assault  and  Battery,  ^=>64-76; 
Bail,  ®=>S2;  Burglary;  Extradition;  Homi- 
cide; Indictment  and  Information;  Larceny; 
Perjury;  Rape,  <S=520-57;  Receiving  Stol- 
en Goods;    Trespass,  $=387,  88. 

II.    CAFACITT  TO  COMMIT  AND  RBSPON- 
SIBILITY  POR  CRIHB. 

4=>49  (Ark.)  When  delusional  insanity  con- 
stitutes a  defense.— Woodall  v.  State,  186. 

VII.   FORMEiR  JBOPARDY. 

«=»t95(2)  (Tex.Cr.App.)  Where  defendant 
fires  at  one  and  wounds  another,  state  may 
charge  assault  on  both  or  either,  but  judgnient 
in  one  case  bars  prosecution  in  other.— Jones 
V.  State,  122. 

$=3200(4)  (Tex.Cr.App.)  Conviction  of  unlaw- 
ful sale  of  liquor  will  not  preclude  conviction 
of  unlawful  possession. — Chandler  v.  State,  108. 
€=»200(4)  (Tex.Cr.App.)  Conviction  of  unlaw- 
ful-sale of  liquor  will  not  preclude  conviction 
of  having  possession.- Chandler  v.  State,  109. 

IX.      ARRAIGNMENT      AND      PLEAS,      AND 

NOI,LiB    PROSfSai'I    OR    DIS- 

CONTINUANCE. 

$s>273  (Mo.)  Flea  of  guilty  confesses  only 
troth  of  fact  stated  in  information,  not  guilt  of 
violation  of  statute  against  offense  charged. — 
State  V.  Pearson,  595. 

X.  BVIDENCBl. 

(A)  Jndlcial     Notice,     Preaampttoas,     and 
Bnrden  of  proof. 

$=3308  (Ky.)  Accused  entitled  to  every  rea- 
sonable doubt  in  favor  of  presumption  of  in- 
nocence.— Bardin  v.  Commonwealth,  208. 
$=3318  (Tex.Cr.App.)  Inference  unfavorable 
to  accused  cannot  be  drawn  from  al'HPUce  of 
testimony  available  to  the  state.— Davis  v. 
State,  784. 

(R)    Faeta    In    laane    and    Relevant   to    la- 
anea,  and  Rea  Oeata». 

$=>35l(2)  (Tex.Cr.App.)  Offer  of  bribe  to  ar- 
resting officer  to  release  accused  held  inadmis- 
sible.- Stanchel  v.  State,  120. 
$=»363  (Tex.Cr.App.)  Evidence  of  finding  of 
weapon  at  place  of  crime  admissible  as  part 
of  res  gestR.— Slores  ▼.  State,  786. 


$s>365(l)  (Tex.Cr.App.)  Evidence  that  de- 
fendant was  pointing  a  pistol  at  a  witness  while 
his  companion  tools  witness'  money  admissible 
in  prosecution  for  another  robbery. — Hardy  v. 
State.  1097. 

$=>365(2)  (Tex.Cr.App.)  Evidence  of  previous 
robbery  admissible  where  part  of  same  transac- 
tion.—Hardy  T.  State,  1097. 
$s»368(l)  (Mo.)  Act  of  defendant's  brother 
in  sliooting  at  prosecuting  witness'  son  admis- 
sible as  res  geste. — State  v.  Cruts,  602. 
$=3368(1)  (Tex.Cr.App.)  Statements  as  to 
ownership  of  grain  by  those  hauling  it  held 
res  gestae. — Davis  v.  State,  784. 

(C)  other  OBenaea,  and  Cliaraeter  of  Ae- 

cnaed. 

$=3369(11)  (Mo.)  Evidence  of  statement  by 
defendant  as  to  bis  previous  connection  with  in- 
cendiary fires  admissible. — State  v.  Bitter,  606. 
$=3369(15)  (Tex.Cr.App.)  That  accused  had 
automatic  pistol  at  time  of  arrest  the  night  aft- 
er robbery  not  admissible  where  accused  not 
charged  with  use  of  firearms. — Staodtel  ▼. 
State,  120. 

$C337I(7)  (Mo.)  Testimony  as  to  statements 
made  by  defendant  as  to  his  connection  with 
other  incendiary  fires  admissible. — State  v.  Bit- 
ter, 606. 

$=3371(8)  (Tex.Cr.App.)  That  accused  had 
automatic  pistol  at  time  of  arrest  the  night  aft- 
er robbery  not  admissible  where  it  did  not  shed 
light  on  intent.— Stanchel  v.  State,  120. 
$=3372(1)  (Tex.Cr>pp.)  That  accused  bad 
automatic  pistol  at  time  of  arrest  the  night 
after  robbery  not  admissible  where  not  bear- 
ing on  showing  system.— Stanchel  v.  State,  120. 

(D)  MatcrlaUtr  and  Competeney   In   Gten- 

eral. 

$=3394  (Ky.)  Arresting  officer  may  search  per- 
son of  prisoner  and  use  evidence  thus  obtain- 
ed.— Turner  v.  Commonwealth,  519. 
$=3394  (Tex.Cr.App.)  Illicit  liquor  equipment 
admissible,  though  discovered  by  officers  with- 
out search  warrant. — Thielepape  v.  State,  760. 
$=3395  (Mo.)  Articles  found  in  search  of  de- 
fendant's house  during  his  absence  admissible. — 
State  V.  Hall,  1001. 

(B)   Best   and   Secondary   and   Dentonatra- 
tlve  Evidence. 

$=3404(3)  (Tex.Cr.App.)  Jugs  found  in  de- 
fendant's possession  admissible  to  show  prep- 
aration of  container  for  liquor  when  made.— 
Thielepape  v.  State,  769. 

Jugs  found  in  defendant's  possession  admis- 
sible  on  charge  of  having  equipment  in  pos- 
session.— Id. 

$=>404(4)  (Tex.Cr.App.)  Exhibition  to  jury 
of  articles  found  on  scene  of  robbery  not  er- 
roneous.—Williams  V.  State,  110. 

(F)   Admtaaloaa,   Dedaratlona,   and   Hear- 
any. 

$=9406(1)  (Mo.)  Testimony  of  police  chief,  as 
to  defendant's  admissions  in  his  presence,  ad- 
missible.— State  V.  Lee,  619. 
$=3406(1)  (Tex.Cr.App.)  Oral  statement  of 
accused,  leading  to  finding  of  pistol  with  which 
offense  committed,  admissible.— Patterson  v. 
State,  763. 

$=3406(3)  (Mo.)  Written  admissions,  not  ob- 
tained by  promises  or  threats,  admissible. — 
State  V.  Lee,  019. 

$=3406(5)  (Tex.Cr.App.)  Oral  statement  of 
accused,  leadinj;  to  finding  of  pistol  with  which 
offense  committed,  admissible. — Williams  v. 
State,  110. 

$=>406(7)  (Tex.Cr.App.)  Statement  of  de- 
fendant bootlegger  to  sheriff  admissible  to  show 
intent— Rainey  v.  State,  118. 
$=3407(2)  (Ark.)  Conversation  between  moth- 
er of  prosecutrix  in  rape  case  inadmissible  as 
admission  by  defendants  silence. — Robinson  v. 
State,  2. 
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€=»409  (Tex.Cr^pp.)  Accused  ma;  prove  ex- 
culpatory atatementa  made  in  connection  with 
inculpatory  statements  proved  by  state. — Wil- 
liams V.  State,  110. 

Accused  may  testify  as  to  acts  and  declara- 
tions explanatory  of  admission,  though  not  part 
of  res  gestae. — Id. 

Accused  may  introduce  in  evidence  statement 
explanatory  of  statement  used  to  incriminate 
him,  though  latter  claimed  exculpatory. — Id. 
«=>4I9,  420(1)  (Tex.Cr.App.)  Evidence  held 
inadmissible,  as  hearsay. — Byrd  v.  State,  399. 
«=34m,  420(11)  (Ark.)  (Conversation  between 
mother  of  prosecutrix  m  rape  case  inadmisaible 
as  hearsay. — Robinson  v.  State,  2. 

(G)   Act*    and    Declarationa    of    Conaplra- 
tora  aud  CodclCendajata. 

«=»422(l)  (Tex.Cr^pp.)  When  preparation 
of,  or  weapons  found  on,  conspirators  may  be 
shown  stated. — Flores  v.  State,  IHQ. 
<@=»423(3)  (Tex.Cr.App.)  Evidence  that  oue 
victim  ,was  struck  with  a  wrench  admissible, 
regardless  of  whether  defendant  or  confederate 
struck  blow.— Hardy  v.  State,  1097. 
$=s>426  (Tex.Cr.App.)  No  error  in  rejection 
of  testimony  of  oue  indicted  for  participation 
in  same  utlense  as  to  exculpatory  statements 
by  him  similar  to  those  of  defendant. — ^Fatter- 
son  V.  State,  703. 

(I)    Opinion  E-rldence. 

^=»448'8)  (Tex.Cr.App.)  Testimony  as  to  con- 
dition of  scene  of  killing  inadmissible  as  conclu- 
sion.—Lewis  V.  State,  113. 

$=3449(1)  (Tex.Cr.App.)  Question  of  identity 
of  liquor  in  bottle  and  in  jugs  did  not  involve 
expert  testimony. — Thielepape  v.  State,  769. 
®=3450  (Ark.)  Testimony  of  witness  as  to  what 
certain  fact  indicated  pr<q>erly  excluded. — 
George  v.  State,  9. 

€=>45l(l)  (Tex.Cr.App.)  Opinion  that  smoke 
on  defendant's  barn  looked  like  fresh  smuke 
admissible  as  shorthand  rendering  of  facts. — 
Thielepape  v.  State,  769. 

<S=»459  (Tex.Cr.App.)  Testimony  of  witnesses 
that  defendant  had  whisky  admissible.— Kainey 
V.  State,  118. 

Testimony  of  witness  that  bottles  contained 
homemade  whisky  admissible. — Id. 
<S=463  (Ark.)  Exclusion  of  opinion  as  to  de- 
fendant's sanity  by  witness  who  had  not  de- 
tailed facts  proper.— Woodall  v.  State,  180. 
<g=346S  (T6X.Cr.App.)  Sheriff  can  give  opin- 
ion of  defendant's  sanity,  based  on  observa- 
tion of  defendant  while  in  custody.— Roberts 
V.  State,  759. 

(J)   Teatlmony  of  Accomplicea  and  Code- 
fendanta. 

iS=>507(l)  (Tex.Cr.App.)  A  purchaser  of  liq- 
uor is  an  "accomplice." — Chandler  v.  State,  105. 
<g=3507(l)  (Tex.Cr.App.)  Purchaser  of  liquor 
will  be  deemed  an  "accomplice"  if  prosecution  is 
for  unlawful  possession.— Chandler  T.  State, 
107. 

For  evidential  purposes,  an  accomplice  is  any 
one  connected  with  the  offense.— Id. 
ig=>507(l)    (Tex.Cr.App.)   Purchaser  of  liquor 
is  accomplice.— Chandler  v.  State,  108  (two  cas- 
es), 109. 

^=3507(5)  (Tex.Cr.App.)  Purchaser  of  stolen 
goods  is  an  accomplice. — Chandler  v.  State,  107. 
<S=»507(7)  (Tex.Cr.App.)  Prosecutrix  in  an 
incest  case  held  to  be  an  accomplice.— McClure 
V.  State,  774. 

€=3510  (Tex.Cr.App.)  Testimony  of  accomplice 
if!  alone  insufficient  to  sustain  conviction. — 
Chandler  v.  State,  108. 

$=»5I0  (Tex.Cr.App.)  Testimony  of  accomplice 
must  be  corroborated. — Chandler  v.  State,  109. 
$=»5li(i)  (Tex.Cr.App.)  Evidence  corrobora- 
tive of  accomplice  held  sufficient.— Hunt  v. 
State,  775. 

«=»SII(5)  (Tex.Cr.App.)  Testimony  of  prose- 
cutrix, an  accomplice,  held  not  sufficiently  cor- 
roborated.—McC!lure  V.   State,  774. 


$=95(1(6}  (Ark.)  Evidence  of  defendant's  pos- 
session of  property  offered  for  sale  Held,  suffi- 
cient to  corroborate  accomplice  witnesses.— 
Townsend  v.  State,  1. 

(I<)    Bvldeaee  at  Preliminary  ISzantinatlan 
or  at  Former  Trial. 

$s>539(2)  (Tex.CrJ^pp.)  Voluntary  testimony 
by  defendant  in  own  behalf  can  be  used  agiunst 
him  on  subsequent  trial,  or  in  different  case. 
—Roberta  v.  State,  709. 

XI.     TUUB  OF  THIAI.  AND  OONTINVAJfCK. 

iS=9589(2)  (Ky.)  Denial  of  continuance  be- 
cause uefendant  physically  and  mentally  unable 
to  prepare  defense  not  abuse  ot  discretion.— 
Turner  v.  Commonwealth,  519. 
'^s'Saa  (Ark.)  Denial  of  continuance  for  ab- 
sence of  employed  counsel  except  tor  sickness 
or  unavoiduuie  casualty  discretionary. — ^Knck- 
ey  v.   State,  549. 

«=>594(l)  (Tex.Cr.App.)  Court  A«<<i  not  with- 
in its  discretion  in  overruling  application  tor 
contmuauce  for  absence  of  witness.— Roberta 
V.  State,  702. 

«=s>594(l)  (Tex.Cr.App.)  Continuance  errone- 
ously denied  where  unpossible  to  secure  at- 
tendance of  absent  witnesses. — Uiles  v.  State, 
7«5. 

<g=s>59S(4)  (Tex.Cr.App.)  Evidence  of  absent 
witnesses  held  so  material  as  to  make  refusal 
of  continuance  enor.— Byrd  v.  State,  309. 
<g=3596(l)  (Tex.Cr.App.)  Rule  as  to  cumula- 
tive testimony  not  strictly  applied  to  first  ap- 
plications for  continuance.— Byrd  v.  State,  S^. 
<&=396(3)  (Ark.)  Overruling  of  motiOa  for 
continuance  based  only  on  imiieachmg  evi- 
dence, discretionary. — Brickey  v.  State,  549. 
<3»597(l)  (Tex.Cr.App.)  Testimony  of  absent 
witness  held  not  shown  to  be  of  controlling  im- 
portance-Roberts V.  State,  759. 
■^=>597(l)  (Tex.Cr.App.)  On  first  application 
for  continuance  state  cannot  contest  truth  of 
testimony  of  absent  witness.— Giles  v.  State, 
765. 

<S=»597(3)  (Tex.Cr.App.)  Denul  of  continu- 
ance for  absence  of  witnesses  whose  testimony 
would  establish  no  defense  not  erroneous. — 
Thielepape  v.  State,  769. 
€=»597(3)  (Tex.Cr.App.)  Denial  of  a  continu- 
ance on  the  ground  of  absent  witness  not  error 
where  result  would  not  have  been  changed. — 
Hardy  v.  State,  1097. 

<S=»598(2)  (Tex.Cr.App.)  Showing  of  diligence 
held  sufficient  to  justify  continuance  for  ab- 
sence of  witnesses.— Byrd  v.  State,  399. 

Showing  of  diligence  held  insufficient  to  jus- 
tify continuance  for  absence  of  witnesses. — IdL 
<&=>598(5)  (Tex.Cr.App.)  Defendant  held  not 
entitled  to  continuance  becatise  of  lack  of  dili- 
gence in  securing  witness. — Boaz  v.  State,  790. 

Defendant  not  entitled  to  continuance  for 
absent  witne.ss  where  not  diligent  in  discovering 
witness'  whereabouts. — Id. 
$=>598(8)  (Tex.Cr.App.)  Failure  to  issue 
compulsory  process  to  compel  attendance  of 
witness  defeats  right  to  continuance. — Roberts 
V.  State,  759. 

€=>598(9)  (Tex.Cr.App.)  Issuance  of  subpoena 
for  witness  in  another  case  is  not  sufficient  dili- 
eence  to  require  continuance. — Roberts  v.  State, 
759. 

€=3608  (Ark.)  Overruling  of  motion  for  con- 
tinuance, not  verilicd,  discretionary. — Brickey 
V.  State,  ."549. 

<&=>608  (Tex.Cr.App.)  On  hearing  application 
for  continuance,  court  need  not  accept  telegram 
stating  presence  of  witness  could  not  be  ob- 
tained.—Roberts  V.  State,  759. 

XU.  TRIAIi. 
(A)   Prelintinarx   Proceedlnva. 

$=»625  (Ky.)  Refusal  to  postpone  trial  for  in- 
vestigation of  defendant's  sanity  held  not  error. 
—Turner  t.  Commonwealth,  519. 
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^s»628(6)  (Mo.)  Permitting  witnesses  to  tes- 
tify, although  not  indorsed  on  infonnation,  held 
not  error.— ijtate  t.  Howard,  255. 
^=>628(7)  (Mo.)  Admit-sion  of  testimony  of 
witnesses  whoae  names  were  not  indorsed  on 
indictment  held  not  error. — State  v.  Lee,  619. 
€=»628(7)  (Mo.)  Failure  to  indorse  names  of 
state's  witnesses  on  indictment  not  groopd  for 
exclusion  of  testimony  of  defendant  not  preju- 
diced.—State  y.  Hall,  1(X)1. 
<8=363l  (7)  (Tex.Cr.App.)  Motion  to  quash 
serHce  of  purported  copy  of  jurors  properly  de- 
nied.—Hardy  V.  State,  1007. 
«=3>632  (Tex.CrJVpp.)  For  transfer  to  juve- 
nile docket,  defendant  has  burden  of  showing 
age.— Flores  v.  State,  786. 

(B)  Course  andr  Condnct  of  Trial  In  Gen- 
eral. 

«=»633(2)  (Tex.Cr>pp.)  The  statute  reqair- 
ing  the  reading  of  the  indictment  held  manda- 
tory.—Theriot  V.  State,  777. 
^=»64l(l)  (Ark.)  Right  to  be  heard  by  coun- 
sel not  denied  defendant,  to  whom  continuance 
refused  for  absence  of  counsel. — ^Brickey  ▼. 
State   549 

«=>6^5(l)  (Tex.Cr.App.)  Remarks  of  judge  to 
jury  not  rerersible  error,  in  yiew  of  instruc- 
tion^ and  where  rights  of  accused  not  prejudic- 
ed.—Patterson  T.  State,  763. 

(O)  Reeeptlon  of  B-vldenee. 

«=>663  (Tex.Cr.App.)  Equipment  taken  from 
defendant  properly  allowed  to  remain  in  court- 
room.—Thielepape  V.  State,  769. 
^=>673(2)  (Tex.Cr.App.)  Special  charge  held 
to  cure  error.— Shields  v.  State,  779. 
4=>684  (Tex.Cr.App.)  (Tommon-law  rules  as 
to  rebuttal  evidence  do  not  apply  in  criminal 
cases.— Hardy  v.  State.  1097. 

(D)   ObJeotlOB*  to  BTidence,  Motions  to 
Strike  Oat.  and  Bxcevtlona. 

«=9693  (Mo.)  Objection  to  qnestioD,  after  an- 
swer, on  sole  gronnd  not  asked  in  good  faith, 
properly  overmled. — State  v.  McDonald,  927. 
«s»((95(4)  (Mo.)  Objection  to  question  on 
ground  not  asked  in  good  faith,  not  on  ground 
of  incompetency,  properly  overruled. — State  T. 
McDonald,  927. 

«E»695(6)  (Ky.)  Objection  to  evidence  as  a 
whole  unavailing,  where  part  is  competent. — 
Lowery  v.  Commonwealth,  234. 
«=3696(2)  (Tox.Cr.App.)  Answer  of  witness  in 
liquor  prosecution  held  to  have  required  motion 
to  strike  rather  than  objection.— Kainey  v. 
State,  118. 

4=9696(5)  (Mo.)  Error  to  refuse  to  strike  out 
evidence,  though  question  was  not  objected  to. 
—State  V.  Bdelen,  685. 

«s»698(3)  (Tex.Cr.App.)  Evidence  equivalent 
to  that  admitted  without  objection  not  rejected. 
—Flores  y.  State,  786. 

(B)    Arvaments    and    Condnct    of   Connael. 

9=3706  (Ky.)  Laying  foundation  for  impeach- 
ment of  witness  without  Introdncing  impeach- 
ing statement  held  improper.— Jones  v.  Com- 
monwealth. 31. 

Action  of  prosecuting  attorney  In  insisting  up- 
on introduction  of  testimony  knowing  it  to  be 
incompetent  held  improper.- Id. 
4=9706  (Mo.)  Statement  of  state's  counsel 
that  he  did  not  want  to  introduce  exhibit  over 
defendant's  objections  not  improper.- State  v. 
McDonald.  927. 

4==>7I3  (Mo.)  Arguments  of  prosecuting  attor- 
ney referred  to  and  based  on  evidence  legiti- 
mate.—State  V.  McBride,  592. 
4=9713  (Mo.)  Prosecuting  attorney's  state- 
ment that  defendant  was  charged  with  raping  a 
white  woman  not  objectionable  though  indict- 
ment did  not  charge  prosecutrix  was  white. — 
State  V.  Lee,  619. 


^=>720(9)  (Tex.Cr.App.)  Argument  of  prose- 
cuting attorney  based  on  immaterial  testimony 
held  improper.— Theriot  v.  State,  777. 
€=>72l  1/2(2)  (Tex.Cr.App.)  Statements  in  ar- 
gument as  to  why  defendant's  witness  was  not 
put  on  stand  held  harmful  error  in  absence  of 
evidence  justifying   same.— Stanchel   v.   State, 

^»723(3)  (Mo.)  Argument  of  prosecuting  at- 
torney referring  to  prevalence  of  particular 
crime,  etc^  not  error.— State  v.  McBride,  592. 
€=»729  (Tex.Cr.App.)  Inaccurate  statement  in 
argument  of  crime  of  which  defendant  had  been 
convicted  harmless.— Flores  v.  State,  786. 

(F)  ProTlnce  of  Conrt  and  Jory  In   Gen- 

eral. 

®=>736(l)  (Ky.)  Whether  certain  persons 
were  accomplices  of  defendant  held  for  the  jury 
on  conflicting  evidence. — O>mmonwealth  v.  Mil- 
burn,  -602. 

<S=>740  (Ark.)  Whether  defendant  was  afflicted 
with  mental  disease  question  for  pury,  but 
whether  mental  disease  rendered  him  irrespons- 
ible is  an  issue  of  law.— Woodall  v.  State,  186. 
®=»74l(l)  (Ky.)  Weight  of  evidence  for  jury. 
— ISardin  v.  Commonwealth,  208. 
4=9742(1)  (Ky.)  Jury  sole  judge  of  credibility 
of  witnesses.— Hardin  v.  Commonwealth,  ZOH. 
4=>749  (Tenn.)  Jury  must  fix  sentence  of  one 
under  18  years  of  age.— Haynes  v.  State,  543. 
4=>755>/2  (Mo.)  Instruction  commenting  on 
portion  of  testimony  properly  refused.— ^tate  v. 
Crnts,  602. 

4=»762(5)  (Tex.Cr.App.)  Instruction  against 
verdict  by  lot  not  erroneous,  as  conveying  im- 
pression court  was  of  opinion  defendant  would 
be  convicted.— Lewis  v.  State,  113. 

(G)  NeeeraltT,  Reantattea.  and  SnUleieneT' 

of  Inatrnctlona. 

4=9776(1)  (Mo.)  Evidence  A«I({  to  warrant  in- 
struction on  good  character. — State  v.  Baird, 
825. 

Meaning  of  words  "whenever  necessary," 
within  statute  requiring  instruction  on  good 
character. — Id. 

4=>778(ll)  (Mo.)  Instruction  on  flight,  thongh 
not  submitting  defendant's  explaDation,  not  re- 
versible error.— State  v.  Idkens,  578. 
4=>780(2)  (Tox.CrApp.)  Charge  on  accom- 
plice testimony  necessary. — Chandler  v.  State, 
105. 

iS=>789(3)  (Tex.Cr.App.)  Instruction  errone- 
ous as  omitting  element  of  conviction  of  ju^ 
beyond  reasonable  doubt. — Lewis  v.  State,  113. 
4=>789(I2)  (Ark.)  Instruction  defining  reason- 
able doubt  as  one  on  which  person  would  be 
willing  to  act  in  everyday  walks  of  life  errone- 
ous.—Robinson  V.  State,  2. 
4=>805(  I )  (Ark.)  Separate  instructions  on  dif- 
ferent phases  of  cases  not  prejudicial,  where 
both  correct. — George  v.  State,  9. 
4=>8II(2)  (Mo.)  Instruction  that  jury  should 
consider  physical  strength  of  prosecutrix  and 
defendant  held  reversible  error  as  a  palpable 
comment  on  a  portion  of  state's  evidence. — 
State  V.  Edelen.  585. 

4=9814(17)  (Ark.)  Refusal  of  instruction  on 
circumstantial  evidence  where  such  evidence  is 
not  alone  relied  on  held  proper.— Trotter  y. 
State,  177. 

4=9814(17)  (Mo.)  When  instruction  on  cir- 
cumstantial evidence  is  necessary. — State  ▼. 
Baird,  625. 

Failure  to  instruct  on  circumstantial  evidence 
hela  not  error.— Id. 

4=»8I4(20)  (Ky.)  Instruction  to  convict  of 
petit  larceny  properly  refused,\  where  evidence 
showed  market  value  of  stolen  property  more 
than  $20. — Commonwealth  v.  Milbum,  502. 
4=9822(1)  (Mo.)  Instructions  construed  to- 
gether.- State  v.  Caldwell,  613. 
4=9823(5)  (Mo.)  Failure  to  define  words  "just 
cause  or  excuse"  held  not  to  render  instruction 
objectionable  in  view  of  definition  of  "malice." 
1— State  V.  Caldwell,  SIS. 
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«=>823(6)  (Mo.)  Instruction  held  not  objec- 
tionable (or  failure  to  charge  on  self-defense  in 
view  of  other  inatmctions.— State  t.  Caldwell, 
613. 

(H)  Reqneata  for  InatmetlonB. 

C=»829(l)  (Mo.)  Requested  instructions  cov- 
ered by  others  given  properly  refused. — State  v. 
Howard,  255. 

«=>829(t)   (Mo.)  Instructions  need  not  be  re- 
peated on  request.— State  v.  Cruts,  602. 
<&=>829(4)   (Tex.Cr.App.)  Refusal    of    charge 
substantially  coveAd  was  not  error. — ^Hardy  v. 
State.  1007. 

<S=3829(S)  (Tex.Cr.App.)  Instruction  that  de- 
fendant could  arm  himself  in  anticipation  of  at- 
tack by  deceased  not  required  where  jury  in- 
structed on  self-defense  against  apparent  dan- 
ger.—Boaz  V.   State,  790. 

Failure  to  repeat  instruction  that  defendant 
could  use  any  means  at  bis  command  to  protect 
himself,  and  was  not  bound  to  retreat,  was  not 
error. — Id. 

Refusal  to  charce  jury  to  view  facts  as  they 
appeared  to  defendant  at  time  of  killing  was 
not  error  where  jury  was  instructed  on  self- 
defense  from  apparent  danger. — Id. 
«=>829(t4)  (tex.Cr.App.)  Instruction  in 
prosecution  for  carrying  pistol  covered  proper 
portion  of  requested  charge,— Dodaro  v.  State, 

<S=>829(t8)  (Tex.Cr.App.)  Refusal  to  charge 
upon  matters  covered  by  another  charge  not 
error.— Boaz  v.  State,  790. 

(I)    Objection*  to  Inatrnctlonii  or  Rotnsal 
Thereof,  nod  Bxceptlons. 

«=9844(l)  (Ark.)  General  objection  to  in- 
struction denning  involuntary  manslaughter  as 
voluntary  manslaughter  AeW  sufficient.— Trot- 
ter V.  State,  177. 

9=^B44(2)  (Ark.)  (General  objection  reaches  in- 
herent defect,  as  improper  definition  of  reason- 
able doubt. — Robinson  v.  State,  2. 

<J)    Cnatody,    Ctendnot.    and    Delt1>era«lona 
of  Jnry. 

^»854(3)  (Tex.Cr.App.)  Conviction  reversed 
where  jurors  separated.— Dibbles  v.  State,  768. 
<8=854(6)  (Tex.Cr.App.)  Permitting  juror  to 
go  home  for  an  hour  because  of  sickness  in 
his  family  erroneous.— Garner  v.  State,  389. 
®=»855(4)  (Mo.)  Court  did  not  abuse  its  dis- 
cretion in  refusing  to  discharge  jury  for  mis- 
conduct of  prosecutrix.— State  v.  Hightower, 
566. 

^»858(3)  (Tex.Cr.App.)  Jury  would  have 
had  right  to  take  equipment  with  them  during 
deliberations.- Thielepape  r.  State.  769. 

(K)  Verdict. 

<g=»872i/2  (Mo.App.)  Verdict  must  be  clear  and 
unambiguous. — State  v.  Gardner,  1057. 
€=^875 (3)  (Mo.)  Verdict  under  indictment 
finding  defendant  guilty  as  charged  in  informa- 
tion not  error. — State  v.  McBride,  502. 
€=9881  (I)  (Mo.App.)  Verdict  must  describe  all 
necessary  elements  of  the  oSense.-^State  v. 
Gardner,  1057. 

XIII.    MOTIONS  FOR  NEW   TRIAI^  AND   IN 
ARRESST. 

(3=>905  (Ark.)  "Bill  of  review"  defined  and 
held  not  to  lie  to  obtain  a  new  trial  in  a  crimi- 
nal case  after  expiration- of  term  at  which  con- 
viction was  had. — Satterwhite  v.  State,  888.' 
<&s>9l3(3)  (Tex.Cr.App.)  Absence  of  complete 
diligence  in  securing  absent  testimony  does  not 
necessarily  justify  denial  of  new  trial.— Giles  v. 
State,  765. 

«=>939(l)  (Tex.Cr.App.)  No  sufficient  reason 
shown  why  so  called  newly  discovered  evidence 
should  not  have  been  ascertained  by  counsel. — 
Flores  t.  State,  786. 

<S=>93a(2)  (Tex.Cr.App.)  Defendant  not  enti- 
tled to  new  trial  for  absent  witness  where  not 


diligent  in  discovering  witness'  whereabouts. — 
Boaz  V.  State,  790. 

«S994I  (2)  (T«x.Cr.App.)  Refusal  of  new  trial 
for  cnmulative  evidence  held  not  abuse  of  dis- 
cretion.—Boa*  V.  State,  790. 
$=3970(7)  (T»x.Cr.Ap|i.)  Information  for 
theft  failing  to  use  word  "fraudulently"  sub- 
ject to  motion  in  arrest.— PbillipB  v.  State, 
400. 

XIV.  JCDGHBNT,   8BNTKNCIS,  AND  FINAL 
COMMITMENT. 

<S=3977(3)  (Ark.)  Defendant,  who  did  not  ob- 
ject, waived  time  specified  for  pronouncing  sen- 
tence.—Brickey  v.  State,  540. 

XV.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(A)  Form    of    Remedy.    Jnrladlctlon,    and 

Rivht  of  Revieir. 

€=31025  (Tex.Cr.App.)  Jurisdiction  en  appeal 
defeated  by  defendant's  escape  and  failure  to  re- 
turn.—Campbell  V.  State,  ICfe. 

(B)  Preaentatlon  and  Reaervation  in  Ijow- 

er  Court  of  Oronnda  of  Revleir. 

<3=3l032(l)  (Mo.App.)  Amendment  of  infor- 
mation not  ground  for  reversal  in  absence  of  af- 
fidavit of  surprise  or  application  for  continu- 
ance.— State  V.  Gardner,  1057. 
<S=I032(4)  (Tex.Cr.App.)  Information  for 
theft  faihng  to  use  word  "fraudulently"  subject 
to  objection  on  appeal.— Phillips  v.  State,  400. 
€=>I037(I)  (Mo.)  No  error  in  intimation  of 
^uilt  in  prosecutor's  statements,  where  no  ob- 
jection to  impeaching  questions. — State  v.  Mc- 
Donald, 927. 

<S=>I037(2)  (Tex.Cr.App.)  Argument  of  state's 
counsel  in  {jrosecution  of  bootlegger  not  revers- 
ible error,  in  absence  of  request  for  corrective 
instraction. — ^Rainey  v.  State,  IIS. 
<S=»I038(I)  (Tex.Cr.App.)  Objection  to  in- 
strucdon  not  made  at  time  of  trial  will  not 
be  considered. — Boaz  v.  State,  790. 
<3=>I038(3)  (Mo.)  Defendant  not  requesting 
instructions  cannot  complain  of  those  given 
which  properly  dedared  the  law.— State  v.  Wil- 
son. 596. 

<S=3l038(3)  (Mo.)  Instructions  sufficient,  in  ab- 
sence of  a  showing  that  defendant  requested 
others.— State  v.  Lee.  619. 
<S=>I043(2)  (Mo.)  Objections  to  evidence  not 
stating  specific  ground  not  reviewable. — State  v. 
Hall,  1001. 

€=^1044  (Mo.)  Defendant  could  not  complain 
of  testimony  of  witnesses  whose  names  were 
not  indorsed  on  indictment,  in  ahsence  of  mo- 
tion to  quash  indictment  or  motion  for  contin- 
uance.—State  V.  Lee,  619. 
<es>l056(l)  (Ky.)  Failure  to  except  to  oral 
instruction  estopped  defendant  from  objecting 
on  appeal. — Bardin  v.  (Commonwealth,  206. 
€=>I056(I)  (Mo.)  Instructions  sufficient  in  ab- 
sence of  exception  as  to  failure  to  give  others. — 
State  V.  Lee,  619. 

(^=>I056(I)  (Tex.Cr.App.)  Failure  to  charge 
as  to  accomplices  held  not  reversible  error. — 
Byrd  v.  State.  399. 

(O)   Proceedinsa    for    Tranafer    of    Cavae, 
and  Bltect  Thereof. 

€=>I08I  (Tex.Cr.App.)  Notice  of  appeal  essen- 
tial to  jurisdiction.— Jones  v.  State,  122. 

(D)   Record  and   Proceedlnara  Not  In  Rec- 
ord. 

<3=3l090(l)  (T«x.Cr.AM.)  In  absence  of 
statement  of  facts,  bills  of  exceptions,  or 
fundamental  error  apparent,  judgment  affirm- 
ed.—Franklin  V.  State,  392. 
<^=»I090(8)  (Tex.Cr.App.)  Judgment  cannot 
be  overturned  for  admission  of  hearsay  testi- 
mony in  absence  of  bill  of  exceptions  to  it.— 
Crisp  V.  State,  392. 

«=3l090(l2)  iTex.Cr.App.)  Matters  relating  to 
conduct  of  jury  not  supported  by  bill  of  excep- 
tions not  considered.— Shields  v.  State,  779. 
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^=>I090(I3)  (Tex.Cr.App.)  Matters  relating  to 
argument  of  counsel  not  supported  by  bill  of 
exceptions  not  considered. — Shields  ▼.  State, 
TTO. 

«=»I09I(I)  (Tex.Cr^pp.)  Bills  of  exception 
not  complying  with  rale  may  not  be  consider- 
ed.—Crisp  T.  State,  392. 

Compliance  with  statute  reUttive  to  billa  of 
exception  necessan. — Id. 

^»  1 09 1  (4)    (Tex.Cr^pp.)  Bill    of    exceptions 
to  admission  of  evidence  held  not  to  comply 
with  rule,  and  incomplete. — Crisp  v.  State,  S))2. 
«=>I09I(5)   (T6X.CrJ^pp.)_  Where  excluded  ev- 
idence relevant  and  material,  bill  of  exceptions 
need  not  so  state.— Williams  r.  State,  110. 
«=s>l09l(IO)   (Tax.Cr.App.)  Bill  of  exceptions 
to  admission  of  evidence  must  show  meritorious 
ground  of  objections. — Rainey  v.  State,  118. 
«=>f094  (Tex.Cr.App.)  Judgment   affirmed,  in 
absence  of  bill   of  exceptions  or  statement  of 
fact.— Smith  v.  State,  1096. 
«=>I097(I)   (Tex.Cr.App.)  Single  statement  of 
facts  accompanying  three  separate  records,  etc., 
objectionable.— Thielepape  v.  State,  769. 
9=>l  101   (Tex.Cr.App.)  Where  there  ia  but  one 
statement  for  two  cases  tried  simultaneously, 
court  will  consider  record  not  containing  state- 
ment as  being  before  it  without  same.— Patter- 
son V.  State,  763. 

d=3l  109(3)  (Tex.Cr.App.)  Appeal  dismissed 
in  absence  of  compliance  with  law. — ^Ray  v. 
State,  .^596. 

€=>!  120(3)  (Tex.Cr.App.)  Exclusion  of  evi- 
dence not  reviewable,  where  matter  excluded  is 
not  shown  by  bill  of  exceptions. — Williams  t. 
State.  110. 

(B)  AaBlKunent  ot  Error*  and  Brief*. 

<g=3l!30(2)  (Ky.)  Blanket  objection  to  over- 
ruling objections  to  evidence  insufficient. — 
Lowery  v.  Commonwealth,  2.'i4. 
<S=>I  130(4)  (Mo.App.)  Assignments  of  error 
considered  in  absence  of  btief. — State  v.  Ander- 
son, 1070. 

(F)  Diamisaal,    HearinK,    and    Rehearing. 

^=>II3I(5)  (Tex.Cr.App.)  Appeal  dismissed, 
where  defendant  has  escaped  from  custody. — 
Gaines  v.  State,  1097. 

(G)   Revieiv. 

®:»l  134(3)  (Mo.)  Defects  in  information  may 
be  remedied  on  new  trial  after  reversal  for 
other  reasons. — State  v.  Kdelen,  585. 

No  decision  on  qualification  of  jurors  where 
new  trial  granted.— Id. 

<S=9l  134(3)  (Mo.)  Where  a  conviction  is  re- 
versed, other  questions  not  likely  to  arise  on 
retrial  need  not  be  considered.— State  v.  Ron- 
gey,  609. 

®=>l  134(4)  (Ky.)  Court  cannot  reverse  order 
granting  new  trial  in  felony  case. — Common- 
wealth V.  Milburn.  502. 

«=>!  137(5)  (Mo.)  The  state,  having  produced 
evidence  as  to  defendant's  character,  could  not 
complain  that  his  character  was  not  in  issue- 
State  V.  Baird,  626. 

<S:a|  144(12)  (Me.)  Exclusion  of  contract,  giv- 
ing rise  to  quarrel  leading  to  killing,  presumed 
proper,  though  no  ground  of  objection  stated.— 
State  V.  McDonald,  ^7. 

^»l  144(17)  (Ark.)  Presumption  sentence  pro- 
nounced in  due  time  according  to  statute.— 
Brickey  v.  State,  649. 

4=»II5I  (Mo.)  Refusal  of  continuance  not 
disturbed  where  trial  court  did  not  abuse  dls- 
creUon.— State  v.  Hall,  1001. 
^=»l  159(2)  (Mo.)  Not  province  of  Supreme 
Court  to  pass  upon  weight  of  evidence.— State 
V.  Wilson.  596. 

«=9ll59(2)  (Mo.)  Verdict,  supported  by  sub- 
stantial evidence,  not  disturbed.- State  y.  Cald- 
well, 613. 
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«='II59(2)  (Tex.Cr.App.)  Judgment  not  re- 
versed for  insufficiency  of  evidence,  unless 
against  great  weight  of  testimony. — Vogel  v. 
State,  l<m. 

^=>II60  (Ky.)  New  trial  will  not  be  granted 
unless  verdict  is  palpably  and  flagrantly  against 
the  weight  of  the  evidence. — Cloninger  v.  Com- 
monwealth, 536. 

d=3ll66</2(6)  (Tex.Cr.App.)  Reversible  error 
for  court  to  stand  aside  accepted  juror.— Mc- 
Gowen  v.  State,  763. 

«=>!  1661/2(12)  (Tex.CrJVpp.}  Remarks  of  judge 
to  jury  not  reversible  error  in  view  of  instruc- 
tions, and  where  rights  of  accused  not  prejudic- 
ed.—AVilliams  V.  State,  110. 
9=»i  169(1)  (Mo.)  Question  asked  defendant  on 
cross-examination  as  to  acta  of  third  person  not 
harmful.— State  v.  Bloomer,  568. 
9=»l  169(1)  (Tox.Cr.App.}  Testimony  lieli  not 
prejudicial  as  conveying  impression  defendant 
engaged  in  selling  liquor  found  in  possession. — 
Rainey  v.  State,  118. 

<&=>II69(2)  (Mo.)  Admission  of  hearsay  testi- 
mony held  narmless,  in  view  of  other  testimony 
to  same  effect.— State  v.  Hall,  1001. 
«=>l  169(12)  (Ark.)  Conversation  between 
mother  of  prosecutrix  in  rape  case  inadmissi- 
ble, not  elfectiug  an  admission  by  silence. — Rob- 
inson V.  State,  2. 

<S=»1 170(2)  (Tex.Cr.App.)  Brror  in  exclusion 
of  evidence  ot  no  weight  where  same  testimony 
given  by  state's  witness.— Patterson  v.  State, 
763. 

<S=9ll70'/2(l)  (Tex.Cr.App.)  Question  fteM  not 
harmful  to  defendant.— Rainey  v.  State,  118. 
@=>1 1 70'/: (5)  (Mo.)  Cross-examination  of  de- 
fendant charged  with  murder  in  no  event  harm- 
less.—State  V.  Likens,  578. 
9=>ll70>/2(6)  (Tex.Cr.App.)  Question  as  to 
whether  accused  had  been  charged  with  rob- 
bery at  former  time  not  reversible  error  where 
court  refused  to  permit  answer  and  instructed 
jury  not  to  consider  question.— Patterson  ▼. 
State.  763. 

«=»l  171(1)  (Mo.)  State's  dramatic  attempt  to 
browbeat  defendant  witness  by  presenting  ques- 
tions on  matters  not  covered  by  main  examina- 
tion held  to  require  reversal.— State  v.  Bdelen, 
685. 

«B»1 171(6)  (Ky.)  Remark  of  connsel  on  mo- 
tion prior  to  trial  not  prejudicial  when  no  juror 
shown  to  have  been  present.— Turner  t.  Com- 
monwealth, 519. 

«=>l  172(1)  (Mo.)  Number  and  prolixity  of  in- 
structions do  not  warrant  reveraal.— State  v. 
Ritter,  606. 

^=>l  172(6)  fArk.)  Erroneous  instruction  al- 
lowing conviction  for  manufacture  of  intoxicat- 
ing liquor  under  indictment  charging  manu- 
facture of  spirits  harmle88;^Roberteon  v. 
State,  865. 

i8=»l  172(6)  (Tex.Cr.App.)  No  reversal  for  a 
charge  unless  harm  might  have  resulted. — 
Flores  v.  State,  786. 


(H)  Deterntlnatlon  and  DI*po*lttom  ot 
Caaae. 

«=9llB6(l)   (Tex.Cr.App.)  Cause  not  reversed 

unless  wrong  may  be  righted  on. another  trial. 

—Shields  v.  State,  779. 

d=3|l86(4)    (Ky.)   Misconduct  of  counsel  held 

ground  for  reversal.— Jones  v.  Commonwealth, 

31. 

^=91189  (Ky.)  Newly  discovered  evidence  held 

ground  for   reversal  and  new  trial. — Jones  v. 

Commonwealth,  31. 


xvii.  ponishmknt  and  prbykntion  of 
crime:. 

<8=3l2l3  (Ky.)  Habitual  criminal  act  does  not 
inflict  cruel  punishment  contrary  to  Constitu- 
tion.—Turner  T.  Commonwealth.  519. 
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CROPS. 

€=35  (Tex.Com.App.)  Crops  pass  under  deed 
uulesB  severed,  but  are  personal  property. — 
Xtoberts  t.  Armstrong,  371. 

CUSTOMS  AND  USAGES. 

€=»I4  (Ark.)  Custom  of  seller  in  selling  cot- 
ton inadmissible  when  there  waa  a  contract. — 
Jj'orrcster  v.  Liocke,  is97. 

<&=>I9(^)  (Tex.Civ.App.)  Evidence  insufficient 
to  show  custom  that  seller  mignt  require  buy- 
er to  deal  with  other  party  direct.— Tecumseh 
Oil  &,  Cotton  Co.  V.  (Jreaham,  408. 

DAMAGES, 
in.  qkoouds  and  subjkcts  of  comfesn- 

8ATOUY    OAMAUfCa. 

(A)    Dlreet   or   Remote,   Contlnacent,   or 
I'rosvectlve    Conseqaenoee  or  L>osees. 

€s»22  (Mo.App.)  Damages  for  breach  of  con- 
tract should  compciisute  for  actual  loss  nat- 
urally and  proximately  resulting.— Maylield  v. 
George  O.  Itichardson  Machinery  Co.,  288. 
€s>5U  (Mo.App.)  Mental  anguish  and  physical 
pain  are  proper  elements  of  damage. — Evana  v. 
Clapp,  79. 

(B)  A.KKrKTmtton,   Mitigation,   «n<  Bedoe- 

tlon   of   Lioaa. 

®=>62(2)  (Tex.Clv.App.)  Only  ordinary  cafe 
required  in  treatment  of  injuries.— Baker  T. 
Hodges,  844. 

€=>65  (Tex.Civ.App.)  Action  construed  as  one 
for  misappropriation  of  funds  in  which  plain- 
tiff was  estopped  to  claim  more  than  damage 
actually  suffered.— Stonewall  v.  McQown,  850. 

(C)  Interest,  Coata,  and  Bxpenaea  of  lati- 

iratlon. 

«s»69  (Mo.App.)  Interest  not  allowable  in 
action  ex  delicto.— Jackels  t.  Kansas  City  By*. 
Co.,  1023. 

IV.  I.IOUIDATKD  DAMAOBS  AHD 
rBNAI/TIBS. 

4s»79(l)  (Ky.)  Gag  company's  construction 
bond  held  to  provide  liquidated  damages,  not 
a  penalty.— Louisville  Gas  &  Electric  Co.  y. 
City  of  Louisville,  909. 

TI.  HBASURB   OF  DAHAGBS. 

(A)   Injuries  to  the  Person. 

4=909  (Mo.App.)  Husband  entitled  to  dam- 
ages for  loss  .of  wife's  society  and  services, 
without  direct  proof  of  value  thereof.— Bald- 
win V.  Kansas  City  Bys.  Co.,  280. 

(O  Breaek  of  Centraet. 

€=3l24(l)  (McApp.)  Damages  for  failure  to 
accept  delivery  of  balance  of  materials  con- 
tracted .for  stated.— Spencer  v.  Bush,  1013. 

TII.  IHADECtCATES  AND  BXCBSSIVB 
DAMAOBS. 

<es>l30(2)  (Tex.Clv.App.)  Verdict  for  $3,500 
for  injuries  to  shoulder  and  other  injuries  not 
excessive. — Baker  v.  Hodges,  844. 
«=>I3I(I)  (Ky.)  $1,500,  for  being  bumped 
around  in  bu^g:^  struck  by  freight  cars  with- 
out visible  injuries,  held  excessive. — Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Owsley.  210. 
®=3l32(l)  (Ky.)  Award  of  $2,500  damages 
held  not  excessive  for  injury  to  hand,  testicles, 
etc. — Commonwealth  Power,  By.  &  Light  Co. 
V.  Vaught,  247. 

<8=»I32(I)  (Tex.CIv.App.)  $10,000  for  severe 
physical  injuries  and  aisDgurement  of  married 
woman  not  excessive. — City  of  Dallas  v.  Max- 
well, 429. 

®=»I32(2)  (Mo.App.)  Award  of  $1,000  in  favor 
of  girl  whose  kneecap  was  dislocated  and  prob- 


ably permanently  affected  held  not  ezcesmve.— 
Thomas  y.  City  of  St.  Joseph,  63. 
«=s>l32(3)  (Mo.App.)  Verdict  for  $5,000  for 
injury  causing  acute  meningitis  of  brain  and 
resulting  inability  to  work  steadily  held  not  ex- 
cessive.—Buehler  v.  Waggener  Point  &  Glass 
Co.,  283. 

«=3(32(5)  (Mo.)  $12,000  held  excessiye  for 
injuries  to  woman  struck  by  street  car.— Rich- 
ardson y.  Kansas  City  Bys.  Co.,  938. 
•es>l32(6)  (Mo.)  Verdict  for  $12,000  for  in- 
jury to  knee  held  not  unwarranted  or  exces- 
sive.—Jackman  V.  St.  Louis  &  H.  By.  Co.,  978. 
«s>l32(7)  (Ky.)  $5,000  award  to  injured  wo- 
man not  exceasive.— City  of  Newport  v.  Schmit, 
54. 

«s>l32(7)   (Mo.App.)  Verdict   for   $1,726   for 
injuries  to  leg  and  wrist  held  not  excessive.— 
O'Connell  y.  Kansas  City,  1040. 
«s»l32(l2)    (Ky.)  $10,000    for    loss    of    ri|^t 
arm  of  15  year  old  boy  held  not  excessive. — 
Louisville  Woolen  Mills  y.  Kindgen,  202. 
<S=s>l33  (McApp.)  $6,000  for  injuries  render- 
ing plaintiff's  wife  an  invalid  held  not  exces- 
sive.— Baldwin  v.  Kansas  City  Bys.  Co.,  280. 
®=»I40   (Mo.App.)   Verdict  for  sales  agent  in 
action  for  wronigiul  discharge  held  not  exces- 
sive.—Williams  y.  John  T.  Hesser  Coal  Co.,  680. 

Tin.   PLBADING,   BTIDBHCB,  AHD 

A8SB8SHBNT. 

<A)  FleadlBs. 

4s>l58(3)  (Mo.App.)  Injury  to  woman's  pel- 
vic organs  and  consequences  thereof  sufficient- 
ly pleaded. — Baldwin  v.  Kansas  City  Kys.  Co., 
280. 

Loss  of  wife'*  gexaal  ability  admissible  un- 
der general  pleading  of  loss  of  consortium. 
— Id. 

Testimony  of  wife's  fainting  spells  held  ad- 
missible.—Id. 

«=»I58(3)  (T«c.Civ.App.)  Testimony  of  Jit- 
ney bus  passenger  and  physician  as  to  injuries 
admissible.— City  of  Dallas  v.  Maxwell,  429. 
®=>  158(4)  (Mo.)  Petition  alleging  impairment 
of  mental  faculties  held  to  justify  evidence  of 
loss  of  memory. — Bichardson  y.  Kansas  City 
Bys.  O).,  93a 

€=>I60  (Tex.CivJ^pp.)  Allegation  that  plain- 
tiff was  "obliged"  to  pay  held  to  austain  admis- 
sion of  evidence  of  reasonableness  of  doctor's 
charges;  "compelled."— Texas  Electric  By.  y. 
Jones.  823. 

^=>I6I  (MoJ^pp.)  Physical  pain  and  mental 
anguish  may  be  recovered,  though  not  stated. — 
Evans  v.  Clapp,  79. 

(0>  Proeeedlnss  tor  Aaaesament. 

iS=>2l6(l)  (Mo.App.)  Instruction  not  objec- 
tionable as  tending  to  improper  recovery.— Ey- 
ans  V.  Clapp.  79. 

€=3216(2)  (Mo.App.)  Instruction  ahould  not 
allow  recovery  for  injuries  complained  of. — 
Forrester  y.  Walsh  Fire  Clay  Products  Co., 
668. 

€s>2l8(8)  (Ky.)  Instruction  oa  to  permanent 
impairment  of  earning  power  erroneous,  in  ab- 
sence of  evidence  as  to  permanency  of  injuries. 
—Cincinnati,  N.  O.  &  T.  P.  B.  Co.  y.  Owsley, 
210. 

«s»2l6(8)  (Mo>pp.)  No  error  in  instruction 
as  to  damages  for  impairment  of  earning  ca- 
pacity after  injured  employee  reached  21. — 
Buehler  y.  Waggener  Paint  &  Glass  Co..  288. 
€=3216(8)  (Tex.Clv.App.)  Evidence  held  to 
support  a  charge  on  loss  of  time  and  diminished 
earning  capacity. — Texas  Electric  By.  y.  Jones, 
823. 

€=»2I6(I0)  (Mo.App.)  Instruction  not  objec- 
tionable as  allowing  recovery  for  mental  an- 
guish unaccompanied  by  injury. — Evans  v. 
Clapp.  79. 

€=»2I7  (Mo.App.)  Instruction  as  to  measure 
of  damages  for  injury  to  automobile  held  not 
sufficiently  dear.— Ja<»els  y.  Kansas  CSty  Bys. 
Co.,  1023. 
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DEATH. 

II..  ACrriOKS  FOR  CAUSING  DBATB. 

(A)  RiKht  ot  Action  and  Detenoes. 

«=>24  (Tenn.)  Beneficiary  not  prejudiced  by 
contributory  negligence  of  cobenenclary.— Hines 
V.  Partridge,  16. 

«=a27   (Mo.)   Recovery  by  widow  bars  suit  by 
administrator.— DrakopuloB  v.  Biddle,  924. 
«=933  (Tex.Clv.App.)  Joint  tort-feasors  liable. 
— ^Anderson  t.  Smitu,  142. 

Fatlier  held  liable  as  "joint  tort-feasor"  with 
son  who  shot  deceased.— Id. 

(D)  FleadlmK  and  Brtdcnee. 

4s»57  (Mo.) Aggravating  drcumstances  in- 
creasing penal  recovery  must  be  pleaded, — 
Xiackey  v.  United  Rys.  Co.,  05*3. 
€r=>58(l)  (Tean.)  Burden  of  proving  contribu- 
tory negligence  on  defendant.— Hines  v.  Par- 
tridge,  16. 

<S=>67  (Tax.Clv.Apo.)  Evidence     of     deceased 
fireman's    chance    of    promotion    admissible. — 
Lancaster  v.  Allen,  148. 
€=975  (TM(.Civ.App.)  Evidence  held  to   show 
concerted  killing.— Anderson  t.  Smith,  142. 

(B)  Damncea,  Fosfeitni-e,  or  Fine. 

€=>78  (Mo.)  Entire    recovery    penal.— Lackey 
V.  United  Rys.  Co.,  956. 
<3=>99(4)   (TennJ  $10,000  not   excessive    for 
death  of  wife.— Hines  v.  Partridge,  10. 

(F)  Trial,  JndKment,  and  ReTtew. 

€s»l04(6)  (Tann.)  Instraction  on  damages 
for  death  of  wife  held  not  prejudicial  error.— 
Hines  r.  Partridge,  16. 

DEDICATION. 

I.  NATURE  AND  RBdUISITBS. 

€=>3I  (Ky.)  Acceptance  necessary^  to  make 
road  a  public  highway.— Wilson  t.  Pioneer  Coal 
Co.,  37. 

€=335(3)  (Ky.)  Accepted  by  puUic  aser  and 
official  action. — Wilson  v.  Pioneer  Coal  Co.,  37. 
®=>4I  (Ky.)  Dedication  presumed  from  pub- 
lic use. — Wilson  v.  Pioneer  Coal  Co.,  37. 
®=944  (Ky.)  Evidence  insufficient  to  show  dedi- 
cation for  burial  purposes.— Wilson  v.  Pioneer 
Coal  Co.,  37. 

DEEDS. 

See  Mortgages. 

I.  RB4UISITBS  AND  YAI.IDITT. 
(B)    Form    and    Contents    ot    Inntrnments. 

€s>38(i)  (Ky.)  Deeds  held  to  have  covered 
tract  involved  in  action  to  quiet  title.- Wilson 
V.  Pioneer  CoaT  Co.,  37. 

€s>38(l)  (Tex,Civ.App.)  Description  is  cer- 
tain which  can  be  made  certain.— Pope  v.  With- 
erspoon,  837. 

III.  CONSTRUCTION  AND  OPERATION. 

(A)  General  Rnlea  ot  Conatrnotlon. 

<S=993  (Tex.CoinJ^pp.)  Cardinal  ruling  of  con- 
struction is  to  ascertain  parties'  intent. — Schcl- 
ler  V.   Groeslieck,   1092. 
<S=»97  (Tex.Com.App.)  All    parts    should    be 

fiven  effect,  if  possible.— Schellep  v.  Groesbeck, 
092. 

(B)  Fropertr  Conveyed. 

€=>lll  (Tex.Coiii.App.)  General  description 
yields  to  particular  description. — Scbeller  ▼. 
Groesbeck,  1092. 

€5>II2(I)  (Tex.Coni.App.)  All  instruments  in 
a  chain  of  title  when  referred  to  will  be  read 
Into  deeds.— Scbeller  v.  Groesbeck,  1092.   . 

Conveyance  of  league  of  land  held  not  to  em- 
brace labor.— Id. 


(C)  Batatea  and  Intereata  Created. 

«=»I2I  (Tex.Clv.App.)  Qnitdaim  deed  con- 
veys no  more  than  present  interest  of  grantor. 
—Gulf  Production  Cfo.  v.  State,  124. 
«='I29(4)  (Mo.)  Beneficiary  of  trust  held  to 
have  only  lite  estate  in  land.— Watson  v.  Hard- 
wick.  964. 

€=>I34  (Ky.)  Difference  between  "limitation" 
and  "condition."— Eastham  v.  Eastham,  221. 

Beld  to  convey  an  estate  upon  limitation  and 
not  upon  condition.— Id. 

€=>I34  (Ky.)  Conveyance  to  grantee  so  long  aa 
she  remains  the  wife  or  unmarried  widow  of 
grantor  limits  the  estate  and  is  not  a  condition 
for  defeating  it.— Jones  v.  Black,  512. 

(B)   Conditions  and  Reatrletlona. 

®=>I47  (Ky.)  When  conditions  are  void. — 
Eastham  v.  Eastham,  221. 
^z^ilSI  (Ky.)  Grantee  takes  estate  freed  of 
void  condition. — ^Eastham  r.  Eastham,  221. 
®=»I5S  (Ark.)  Restrictions  on  estate  presum- 
ed not  to  be  conditions  subsequent. — School 
District  of  Newport  ▼.  J.  R.  HMden  Land  & 
Lumber  Co.,  896. 

®=>I56  (Tex.Coiil.App.)  Right  of  re-entry 
after  condition  subsequent  broken  not  assign- 
able at  common  law. — Perry  v.  Smith,  340. 

Right  of  re-entry  after  condition  subsequent 
broken  assignable. — Id. 

€=s>l66  (Tex.Com.App.)  Consent  to  placing 
mechanic  s  lien  upon  property  held  not  waiver 
of  condition  in  deed. — ^Perry  y.  Smith,  340. 

IV.  PLBADINO  AND  EVIDBNCB. 

€=>I94(I)  (Mo.)  The  law  presumes  mnch 
more  in  favor  ot  delivery  in  case  of  voluntary 
settlement.— Mason  v.  Slason,  971. 
€=»I94(5)  (Mo.)  In  aftion  to  cancel  for  want 
of  delivery  burden  is  on  person  denying  full 
execution. — JIason  v.  Mason,  971. 

Presumption  of  delivery. — Id. 

Evidence  held  insufficient  to  rebut  presump- 
tion of  delivery.— Id. 

DEPOSITARIES. 

^9 10  (Ky.)  Commonwealth  can  recover  from 
depository  only  balance  above  payments  from 
defaulters  surety. — Commonwealth  v.  Farm- 
ers' Bank  of  Kentucky,  25. 
<3=3l3  (Ky.)  Surety  of  defaulting  employee 
held  real  party  in  interest  to  suit  in  name  of 
commonwealth. — Commonwealth  v.  Farmera' 
Bank  of  Kentucky,  25. 

DEPOSITIONS. 

€=998  (Mo.App.)  Deposition  used  by  plaintiff 
in  former  trial  admissible  to  contradict  plain- 
tiff's contentions,  although  witness  is  within  Ju- 
risdiction.—Noah  V.  L.  B.  Price  Mercantile  Go., 
300. 

DESCENT  AND  DISTRIBllTION. 

See  Executors  and  Administrators;    Wills. 


n. 


PERSONS   BNTITLBD   AND  THEIR  RB- 
8FECTIVB   SHARES. 


<A)   Heirs   and   Next  ot  Kin. 

€=»47(l)  (Mo.App.)  Pretermitted  heir  held  to 
take  by  descent  and  not  by  purchase. — In  re 
Dwyer'a  EsUte,  672. 

UI.  RIGHTS   AND  I.IABII.ITIKS   OF  HEIRS 
AND  DISTRIBUTEES. 

(C3)  Debt*  ot  Intestate  and  Incnmbranees 
on    Property. 

®=>I28  (Ky.)  Purchaser  may  reeover  from 
vendor's  heirs  for  failure  of  title,  where  they 
have  inherited  property  sufficient  to  cover  loss. 
— Isaacs  V.  Mnupin,  49. 

€=»I29  (Ky.)  Heir  or  gratuitous ' grantee  is 
bound  by  unacknowledged  conveyance,  though 
having  no  notice.— Riddle  ▼.  Jones,  603. 
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DISMISSAL  AND  NONSUIT. 

Sfee  Appeal  and  Error,   «=s>781-795. 
I.  VOLUNTARY. 

€=95  (Tex.Clv.App.)  Plaintiff  may  diamiBB  as 
to  defendant  whose  plea  for  change  is  about  to 
be  allowed.— First  Nat.  Bank  v.  Childs,  807. 

n.  INVOLUKTARY. 

$s»58(l)  (Mo.)  Dismisgi^  of  action  on  Btrik- 
ing  out  amended  petition  for  wrongful  death 
held  reversible  as  abuse  of  discretion. — Drako- 
pulos  r.  Biddle,  924. 

9=960(1)  (Tex.Com.App.)  Judgment  of  dis- 
missal only  one  proper,  where  plaintiff  failed 
to  appear  at  trial. — Parr  v.  Chittim,  1079. 

DIVORCE. 

II.  GHODNDS. 

9=»27(3)  (Tex.Cly.App.)  Physical  violence  not 
indispensable  to  show  cruelty. — Ernin  v.  Erwin, 
834. 

<8=327(I8)  (Ky.)  Testimony  as  to  numerous 
quarrels  not  sufficient  to  eetablish  cruel  and 
inhuman  treatment.— McKee  v.  McKee,  213. 
«=327(I8)  (Tex.Civ.App.)  Husband's  mistreat- 
ment of  wife  hel-d  to  entitle  her  to  divorce.— Er- 
win  V.  Erwin,  834. 

€=929  (Ark.)  Remedy  of  divorce  for  indignities 
only  for  unavoidable  evils. — Poe  v.  Poe,  198. 

Cruelty  of  wife  to  stepchildren  in  abisence  of 
husband  not  ground. — Id. 

€=»36  (Ky.)  Separation  not  "abandonment" 
and  does  not  authorize  divorce  until  after  five 
years.— Shockey  v.  Shockey,  508. 

ni.  DBFENSEJS. 

€=s>55  (Tex.Civ.App.)  Cruelty  must  not  ap- 
proach mutuality.— Wiedner  v.  Wiedner,  448. 

IT.  JURISDICTION.  PROCEEDINGS,  AND 
RELIBF. 

(C)  FleadtiiK. 

€=»93(l)  (Ky.)  Petition  held  to  sufficientiy  al- 
lege abandonment,  but  not  cruelty. — Shockey  v. 
Shockey.  508. 

«=>93(3)  (Tex.Clv.App.)  Petition  alleging  cru- 
elty, etc.,  held  sufficient. — Erwin  v.  Erwin,  834. 
<S=>I08  (Ky.)  Evidence  of  cruelty  without  al- 
legation thereof  does  not  authorize  decree. — 
Shockey  v.  Shockey,  508. 

€=»I08  (Tex.Civ.App.)  Evidence  that  husband 
cursed  wife  and  another  in  her  presence  held 
iidmissible  under  petition. — Erwin  v.  Erwin,  834. 

(D)  EJTtaence. 

<8=»I24  (Tex.Civ.App.)  Court  must  be  satis- 
fied that  divorce  should  be  granted. — Erwin  v. 
Erwin,  834. 

«='I27(2)  (Tex.Civ.App.)  Court  not  required 
to  accept  uncontradicted  testimony  of  party  in 
divorce  action.^Wiedner  v.  Wiedner,  448. 
€=3 1 30  (Ky.)  Evidence  held  to  establish  wife's 
right  to  an  absolute  divorce  for  cruel  and  in- 
human treatment. — McKee  v.  MoKee.  213. 

Right  to  inflict  corporal  punishment  on  other 
'spouse  in  self-defenae  must  be  clearly  estab- 
lished.— Id. 

<S=3l30  (Tex.Civ.App.)  Evidence  held  not  to 
show  hnsi>and's  cruelty. — Hubbard  ▼.  Hubbard, 
160. 

■S=>I32  (Mo.App.)  Evidence  ftrM  insufficient  to 
establish  plaintiffs'  right  to  divorce  on  the 
ground  of  indignities. — Van  Horn  v.  Van  Horn, 
634. 

V.  ALIMONY,   ALLO^VANCBS,    AND   DISPO- 
SITION OF  PROPERTY. 

€=»20l  (Ky.)  Court  had  jurisdiction  on  appeal 
of  question  of  alimony,  where  defendant  en- 
tered appearance  pending  appeal. — ^McKee  v. 
McKee.  213. 

«=>223  (Tbx.Clv.App.)  Awarding  of  attorney's 
fee  discretionary  with  trial  court.— Wilson  v. 
WUson,  830. 


-  Refusal  to  award  wife  attorney's  fee  held  not 
abuse  of  discretion. — Id. 

<8=>227(2)    (Kv.)  Wife  held  entitied  to  $26  at- 
torney's fee.— McKee  v.  McKee,  213. 
€=>235   (Mo.App.)   Alimony  largely  discreuon- 
ary.— Kinney  v.  Kinney,  267. 
<S=>249(5)   (Ky.)  Wife  held  entitied  to  $25  al- 
lowance.—McKee  V.  McKee,  213. 
®=5240(5)   (Mo.App.)  Award  of  $60  per  month 
to  wife,  witli  custody  of  child,  where  husband 
baa  remarried  and  is  earning  about  $125  per 
month,  held  not  excessive.- Kinney  v.  Kinney, 
26T. 

<S=»245(2)  (Mo.App.)  Wife's  securing  allow- 
ance for  child's  support  may  be  considered  as 
ground  for  reducing  her  alimony. — ^Kinney  v. 
Kinney,  267. 

€=»282  (Mo.App.)  Defendant,  not  objecting 
below  that  petition  failed  to  ask  alimony,  waiv- 
ed the  defect.— Kinney  v.  Kinney,  267. 
€=>286  (Ark.)  Allowance  of  alimony  will  not 
be  disturbed  except  for  changed  conditions. — 
Poe  V.  Poe,  198. 

'VI.  CirSTODT  AND  SUPPORT  OB" 
CHILDREN. 

<3=>308  (Ky.)  Wife  held  entitied  to  $15  allow- 
ance for  cmld.— McKee  v.  McKee,  213. 

Til.  OPERATION  AND  EFFECT  OF  DI- 
TORCB,  AND  RIGHTS   OF  DI- 
VORCED PERSONS. 

«=>324  (Tax.)  Father's  liability  to  maintain 
child  not  lost  by  divorce  decree  awarding  cus- 
tody to  mother  without  provision  for  support. — 
GuHy  V.  GuUy,  97. 

DOCKS. 

See  Wharves. 

DBAINS. 

I.   ESTABLISHMENT    AND    MAINTENANCE. 

€=>I6  (Ark.)  County  court  held  not  to  have 
authority  to  dissolve  drainage  district.— Wilson 
v.  MattU,  197. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  lAW. 

See  Constitutional  Law,  €=3276. 

EASEMENXS. 

I.   CREATION,  EXISTENCE,  AND  TBR- 
BUNATIOR. 

9=>S(2)  (Ky.)  Presumed  to  be  appurtenant 
and  not  in  gross.— Riddle  v.  Jones,  503. 

Passway  held  to  be  appurtenant  and  not  in 
gross. — ^Id. 

€=»I2(3)   (Ky.)  Indcfiniteness     of     road     de- 
scription is  cured  by  passway  established  on 
ground.— Riddle  v.  Jones,  503. 
®=>22    (Ky.)    Heir    of    gratuitous    grantee    is 
bound  by  unacknowledged  conveyance,  though 
having  no  notice. — Riddle  v.  Jones,  503. 
®=»24    (Ky.)    Exchange    of   roads   establishes 
sufficient  consideration  for  grant  of  each  ease- 
ment.—Riddle  V.  Jones,  503. 
<S=36(3)    (Ky.)  Conveyance  held  to  show  sig- 
nature to  grant  of  easement  was  genuine. — ^Rid- 
dle V.  Jones,  503. 

Evidence  held  not  to  show  undue  influence  In 
obtaining  conveyance  of  easement— Id. 

II.  EXTF.NT   OF  RIGHT,  USB,  AND  OB- 
STRUCTION. 

€=353  (Ky.)  Conveyance  held  quitclaim  deed. 
—Riddle  V.  Jones,  503. 

EJECTMENT. 

I.  RIGHT  OF   ACTION  AND  DEFENSES. 

€=>I2  (Ky.)  Party  in  actual  possession  has  su- 
perior title  to  one  unable  to  prove  complete 
paper  title  from  oommonwealth.— Isaacs  v. 
5laupin,  ^, 
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Evidenee 


ELECTION  OF  REMEIHE8. 

4=9 1  (Tex.Com.AM.)  Valid  available  remedies 
essential.— Foe  t.  Continental  Oil  &  Cotton  Co-, 
717. 

4=»7(l)  (Ky.)  Appearance  before  tribunal 
chosen  by  adyersar;  whose  jurisdiction  is  con- 
tested is  not  election. — LouisviUc  Woolen  Mills 
▼.  Kindgen,  202. 

«=37(i)  (Tex.Civ.App.)  Institution  of  pro- 
ceeding not  a  conclusive  election. — ^Hartford 
Life  Ins.  Co.  v.  Patterson,  814. 
9^12  (Ky.)  Adoption  of  erroneous  remedy  is 
not  election  against  proper  remedy. — Louisville 
Woolpn  Mills  V.  Kindeen,  202. 
€=3 1 2  (Tex.Clv.App.)  One  does  not  have  two 
remedies  to  elect  between  where  there  is  valid 
defense  to  one  of  them. — Hartford  life  Ins.  Co. 
v.  Patterson,  ftl4. 

ELECTIONS. 

TI.    KOMINATIOIfS    AND    PRIMARY    EII^BO- 
TIONS. 

€=3l20  (Mo.)  Constitntioqal  provision  incor- 
porated in  primary  law  by  reference.— State  ex 
rel.  Feinstein  v.  Bartmann,  982. 

XI.  TIOI.ATIONS    OF   BLBOTIOIir   liAW^S. 

4s»3l  I  (Mo.)  Legislature  had  power  to  deny 
grand  Jury  right  to  use  primary  election  bal- 
lots.— State  ex  rel.  Feinstein  v.  Hartmann,  982. 
^=>328(2)  (Mo.)  Information  failed  to  charge 
iUegal  voting  in  violation  of  statute. — State  v. 
Pearson,  59t>. 

^s>329  (Mo.)  Restrictions  in  Constitution  on 
nse  of  ballots,  etc.,  as  evidence  held  not  to 
deny  circuit  judge  power  to  issue  subpoena  for 
production  of  ballots;  "elections." — State  ex 
rel.  Feinstein  v.  Hartmann,  982. 

Statute  held  not  to  permit  circuit  judge  to 
issue  subpoena  for  prodnction  of  primary  elec- 
tion ballot  boxes,  etc.— Id. 

EMINENT  DOMAIN. 

II.  C0MPBNSATI02T. 

<B)  TaldBK      or      InJnriniC      Froyerty      aa 
Ground  tor  Compeniiatioii. 

«=>IOI(l)  (Tex.Civ.App.)  Damages  to  abut- 
ting property  from  elevating  highway  recover- 
able.—Dallas  County  V.  Barr,  453. 

(C)  Meaaar«  and  An>onnt. 

<=»i4l(3)  (Tex.Civ.App.)  Measure  of  dam- 
ages difference  in  value  before  and  after  injury. 
—Dallas  County  v.  Barr,  453. 
«=»I45(I)  (Aril.)  "Just  compensation"  in 
benefits  received  where  public  use  for  which 
land  taken  enhances  value  of  remainder. — Gregg 
V.  Sanders,  190. 

Rule  of  damages  reduced  by  benefits  not  ap- 
plicable to  case  of  improvement  district  con- 
structing improvement  paid  for  by  special 
assfssment. — Id. 

«=>I4S  (Tex.Civ.App.)  Interest  from  injury 
allowable  as  part  of  damages. — Dallas  (3onnty 
V.  Barr,  453. 

IT.  RBHBDIBS    OF    OWNBRS     OF    PROP- 
ERTY. 

«s»280  (Tex.Clv.App.)  Ri^ht  of  abutting  own- 
er to  damages  from  elevating  highway  not  af- 
fected by  prior  deed  from  his  grantor  for  high- 
way.— Dallas  County  v.  Barr,  453. 
<S=3285  (T»x.Clv.A^p.)  County  liable  for  dam- 
age from  its  elevating  highway. — Dallas  County 
V.  Barr,  453. 

(3=:?300  (Tex.Civ.App.)  Finding  of  damages 
held  supported  by  evidence. — Dallas  Ciounty  v. 
Barr,  453. 

EQUITY. 

See  Cancellation  of  Instruments;  Conversion; 
Injunction;  Partition;  Quieting  Title;  Ref- 
ormation of  Instruments;  Specific  Perform- 
ance;   Subrogation;  Trusts. 


I.  jurisdiotioiv,  phinciplbs,  and 

MAXIMS. 

(B)  RemedT-   at    Law    and    MaltipUolty    of 
Salts. 

«s»48  (Ark.)  Sole  basis  Of  suit  to  recover 
money  is  inadequacy  of  legal  remedy.— Cosby  v. 
Hurst,  194. 

IT.  PliBADINO. 
(A)  Original  Bill. 

<@=3l36  (Aril.)  Formal  statement  of  no  ade- 
quate remedy  at  law  ineffective. — Cosby  v. 
Hurst,  194. 

EBBOR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

«s»l  (Tex.Coin.App.)  Valid  contract  of  sale 
necessary  to  make  deposit  of  deed  a  genuine 
"escrow." — Simpson  v.  Green,  375. 
<S=3i  (Tex.Civ.App.)  Defined  and  held  to  have 
no  application  to  money  placed  with  another  to 
be  applied  as  directed  by  owner. — Stonewall  v. 
McGown,  850. 

<SPs>8(2)  (Tex.Com.App.)  Deposit  of  deed  suf- 
ficient to  meet  statute  of  frauds  held  an  irrevo- 
cable escrow. — Simpson  v.  Green,  375. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Life  Estates;  Remainders ; 
WiUs. 

ESTOPPEL. 

ni.  BaVITABIiB  BBTOPPBL. 
<A)   Nature  and  Basentlala  In  General. 

€=>59  (Aril.)  One  preventing  the  doing  of  a 
thing  cannot  benefit  by  the  nonperformance. — 
Vaufhan  v.  Odell  &  Kleiner,  562. 
«=>6I  (Mo.App.)  Plaintiff  contractor  not  en- 
titled to  rely  on  acceptance  as  estopping  de- 
fendant from  Questioning  sufficiency  of  smoke- 
stack.—John  O'Brien  Boiler  Works  Co.  v. 
Third  Nat.  Bank,  1053. 

€=»e2(2)  (Mo.)  State  bound  by  a  position  as- 
sumed.—State  V.  Baird,  6^. 

(B)  Grounds   of  Batoppel. 

^968(1)  (Mo.)  Parties  bound  to  positions  as- 
sumed.—State  ▼.  Baird,  625. 
«=>88(l)  (Teix.Coin.App.)  Effort  to  compro- 
mise not  estoppel  to  assertion  of  rights  in  court. 
— Poe  V.  (Continental  Oil  &  Cotton  Co.,  717. 
€=»92(2)  (Ky.)  Lessor  accenting  payment  of 
rent  held  not  estopped  to  claim  forgery. — Curry 
V.  Hinton,  217. 

(B)    Pleadlns,    Evidence.    Trial,    and    Re- 
vleTV. 

€=9'il9  (Mo.App.)  Where  reasonable  minds 
can  differ,  question  of  waiver  is  for  jury.— Mc- 
Neill V.  Wabash  Ry.  Co.,  649. 

EVIDENCE. 

See  Criminal  Law,  ^=^308-539;    Depositions; 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  tlie  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  i&s'GeS- 

673;    Trial,  «s>105. 

I.  JCDICIAI.  NOTICE. 

«==>I0(3)  (Mo.App.)  No  judidal  notice  of  dty 
streets.— Fidelity  &  Casualty  Co.  of  New  lork 
V.  Kansas  City  Rys.  Co.,  !«7. 
®s»i3  (Tex.Com.App.)  Maturity  of  crops  mat- 
ter of  common  knowledge. — Roberts  v.  Arm- 
strong. 371. 

<S=>I8  (Mo.App.)  That  jacit  has  no  value,  ex- 
cept for  breeding  purposes,  matter  of  common 
knowledge.— Neal  v.  Crowson,  1033. 


Digitized  by 


Google 


Erldenae 


231  SOUTHWESTEBN  BEPOHTEB 


n. 


«=>20(2)  (Tex.Com^pp.)  That  banks  daily 
make  loans  secured  by  stock  of  other  banks 
is  matter  of  common  knowledge. — CStiiens'  Nat. 
Bank  of  Stamford  t.  Stevenson,  364. 
«=>23(l)  (McApp.)  Judicial  notice  of  cessa- 
tion of  control  1^  federal  government  of  tele- 
graph companies  taken. — Taylor  v.  Western 
Union  Telegraph  Co.,  78. 
i&=>34  (Mo.App.)  Judicial  notice  of  acts  of 
Congress  taken. — Taylor  T.  Western  Union 
Telegraph  Co..  78. 

^944  (Tex.Civ.App.)  Judicial  notice  that  Di- 
rector General  of  Railroads  was  succeeded  by 
Agent  of  President.— Payne  v.  White  House 
Lumber  Co.,  417. 

®=>46  (Mo.App.)  Judicial  notice  of  acts  of 
Congress  and  proclamations  of  President  there- 
under taken.— Taylor  ▼.  Western  Union  Tele- 
graph   Co.,    78. 

€=>48  (Ky.)  Judicial  notice  taken  of  regular 
meetings  of  board  of  council  of  town.— Town  of 
Nortonville  v.  Woodward,  224. 

II.  PRBSIJMPTIOJIS. 

4=>54  (Mo.)  Inference  cannot  be  built  on  in- 
ference to  establish  fact.— Phillips  v.  Travelers' 
Ins.  Co.  of  Hartford,  Conn.,  947. 
^»65  (Tex.Com.App.)  Testator  presumed  to 
have  known  that  in  absence  of  will  his  children 
would  inherit  equally.— Haupt  v.  Michaelis,  706. 
^^67(1)  (Ky.)  Presumption  is  that  posses- 
sion of  deed  to  wife  continued  in  husband. — 
Petty's  Heirs  v.  Petty,  52. 
«=:»69  (Tax.Com.App.)  Pledgee  presumed  to 
follow  law  as  to  manner  of  sale  in  absence 
of  evidence.— Haynes  v.  Western  Union  Tele- 
graph Co.,  361. 

€=»78  (Ky.)  Defendant's  failure  to  produce 
deed  executed  by  him  and  in  hjs  possession  held 
strong  evidence  against  him.— Petty's  Heirs  v. 
Petty.   62. 

<e=a80(l)  (Tex.Com.App.)  It  is  presumed  that 
laws  of  foreign  state  are  like  those  of  forum. 
—Pendleton  v.  Hare,  334. 
<8=>83(3)  (Tex.Civ.App.)  State  lands  presum- 
ed to  have  been  appraised  and  notice  given. 
—Gulf  Production  Co.  v.  State,  124. 
<©=>87  (Tex.Civ.App.),  Presumption  of  convey- 
ance one  of  fact  and  not  of  law. — Brownfield  v. 
Brabson,  491. 

IV.   RELEVANCT,  MATBSHIAI.ITY,  AND 
COMPETBNCY  IN   GBNBRAI.. 

(B)  Res  Geatie. 
^=>I23(I2)    (Mo.App.)  Admission     by     street 
car  motorman  after  collision  that  his  brakes 
did  not  work  held  not  admissible  as  res  gests. 
— Jackels  v.  Kansas  City  Kys.  Co.,  1023. 

(C)  similar    Facta    and    Tranaactlona, 

<&=»135(l)  (Tex.Ciy.App.)  No'  error  in  re- 
fusing evidence  of  other  fraudulent  transac- 
tions.—Smith  T.  Fleming,   136. 

V.   BEST  AND  SECONDARY  BTIDENCE3. 

<g=>l75  (Ky.)  Oral  testimony  inadmissible  to 
show  action  of  city  council.— Town  of  Norton- 
ville V.  Woodward,  224. 

VII.  ADMISSIONS. 

(A)  Natare,  Form,  and  Ineidenta  In   Gen- 
eral. 

<S=s>2l5(l)  (Mo.App.)  Proofs  of  death  furnish- 
ed by  beneficiary  admissible  as  admissions. — 
Whiteside  v.  Court  of  Honor,  1026. 

Proceedings  before  coroner  and  report  of 
district  court  to  insurer  admissible  as  admis- 
sions when  joined  by  beneficiary  to  proof  of 
death.— Id. 

(CT)   Br    Grantors,   Former    Onvnera,    or 
PrlTlea. 

e=236(2)  (Tex.Com.App.)  Notes  executed  by 
deceased  husband  after  death  of  first  wife  ad- 
missible as  admission  of  community  debt. — 
Boberson  v.  Hughes,  734.  I 


(D)  Bt  Acenta  or  Otkev   Ilei>r«aestatlm 

4=9242(2)  (Tex.ClvJVpp.)  Statement  of  ap- 
of  limited  authority  not  part  of  res  gene  . 
hearsay.— Southern  Surety  Co.  v.  Nalle  &  •.. 
402. 

#=>244(8)  (Tex.CivJVpp.)  Testimony  by  s-r-- 
coil4>any's  agent  held  competent  as  adzi  s^  . 
as  agamst  objection  that  it  was  hearsay - 
Southern  Surety  Co.  v.  Nolle  &  Co.,  4U2. 

(B)  Proof  ana  BSeet. 

^^265(18)  (McApp.)  Admissions  against  a 
terest  preclude  recovery  in  absence  of  «•: 
tradictory  or  explanatory  evidence. — ^Tboof  - . 
V.  Business  Men's  Ace.  Ass'n  of  America.  1'.-; 

VIII.  DBCLARATIOHS. 
(A)  Natnre,  Form,  and  Inetdeata  la  fio- 
eral. 

<S=>27l(r8)   (Tex.CivJVpp.)  Instrument  sip. 

by  plaintiff  held  properly  admitted  when  oe<-.t 

by  plaintiff.— Peacock  v.  Aug.  A.  Bosch  je  (. 

447. 

<@=>271(I9)    (Tex;Civ.App.)   Letters  written  . 

plamtiff  not  admissible  in  his  behaJ£.-41art^' 

life  Ins.  Co.  v.  Patterson,  814. 

IX.    HEARSAY. 

<S=33I7(2)  (Ark.)  Testimony  that  third  pit*-- 
said  company  was  a  partnerstup  held  beara- 
— Forrester  v.  Locke,  897. 
«=3I8(6)  (Ark.)  Testimony  based  ob  b.>_ 
entries,  showing  account  between  party  n. 
third  person,  not  admissible  when  witoe^  c- 
not  keep  books. — Forrester  v.  Locke,  S)7. 

X.  DOCDMBNTARY   EVUtENCB. 
(C)    Private   Wrltluca  and   Pabltcatlau. 

<S=9353(9)  (Tex.Civ.App.)  Instnunent  spn. 
only  by  par^  offering  it  held  admisaible.— ter 
cock  V.  Aug.  A.  BuBch  &  Co.,  447. 

(D)    Prodnetlon,   Anthentlesttloa.   and  Ei- 
fect. 

<S=337e(l)  (Tex.Civ.App.)  Testimony  <rf  »s 
nesses  as  to  weight  of  cars  of  coal  a.dna^ 
along  with  original  scale  tickets  s^mtji;. 
weights  of  cars  and  coal  in  pounds.— ftF^c  ^ 
White  House  Lumber  Co.,  417. 
<S=»376(6)  (Mo.App.)  Witness  familiar  si; 
books  of  account  properly  permitted  to  ja: 
totals  shown  thereby  when  offered  for  issi-*^ 
tion,  though  not  made  by  her. — Stetina  v.  B<t{ 
stein,  10S9. 

<g=»383(7)  (Tex.ComJVpp.)  Evidence  *?«  =: 
iicient  to  support  finding  tract  of  land  porrio* 
on  credit,  despite  recital  in  deed  of  cash  m- 
sideratiou.— Roberson  v.  Huglies.  734. 

XI.   PAROIi  OR  BXTRINSIC    BVlDEilCE 
AFFECTING   'WRITINGS. 
(A)  Contradicting,  Varylna:.  or  Addloc  n 
Terms  of  VTrltten   Iniatrajnent. 

«=9390(l)   (Tex.Com.App.)  Parol    evidenef'   ^ 

inadmissible  to  show   covenant   against  ii!>r::~ 

brances   did  not  include   tenant's   occnpssrr 

MorrisB  v.  Hosse,  317. 

€=>400(3)   (McApp.)  Ill    absence     of    fnsi. 

representations   indudng   written   contract  ti* 

inadmissible.— Guess  r.  BosseU  Bros.  Clothi: 

Co.,  1015. 

$=>4I3  (Mo.)  Parol   evidence   inadznissilil''  > 

attack  record  in  tax  suit — ^EOnes   v    Fdkis 

922. 

<S=9427  (Mo.App.)  Oral   agreement  by  Tt=>T 

to  open  street  does  not  vary  written  coitti*^ 

and  deed.— Heath  ▼.  SeA,  657. 

(B)  InvalldatinK  Written  Inatmmrai. 

i&s>429  (Tex.)  Oral  evidence  showing  jeos- 
sistendes  held  not  inadmissible  as  contraast- 
ing  field  notes.- Wilson  v.  Giraad,  1074. 
<©=>433(6)  (Mo.App.)  Consignee  may  ttf* 
that  written  contract  did  not  express  destzi- 
tion.— McNeill  r.  Wabash  By.  Co.,  648. 
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<@=:'434(6)  (T«(.Civ^|»p.)  Testimony  hOd  not 
to  vary  written  instrument. — Smith  t.  Item- 
ing. 138. 

<8=»434(I0  (McApp.)  Tacts  Aeld  not  to  show 
contract  was  procured  by  "fraud,"  justifying 
admission  of  parol  evidence. — Guess  v.  BusscU 
Bros.  Clothing  Co.,  1015. 
<9=»437  (Tex.Civ.App.)  Communications  sub- 
sequent to  contract  held  admissible  and  to  ren- 
der contract  violative  of  statute.— AV.  T.  Kaw- 
leigh  Co.  V.  Smith,  799. 

(C)    Sev*r*te    or    Saliaeqnent   Oral    Avree- 
neBt. 

^=»44l(»)  (Ark.)  Warranty  cannot  be  in- 
grafted by  parol  upon  complete  unambiguouB 
sales  contract.— Federal  Truclc  &  Motors  Co.  v. 
Tompkins,   55,S. 

«R>44I(9)  (Mo.App.)  Written  contract  hdd 
not  entered  into  in  performance  6f  oral  agree- 
ment, so  as  to  maze  admissible  evidence  of 
oral  agreement — Guess  v.  BusseH  Bros.  Cloth- 
ing Co.,  1015. 

«=»442(6)  (Mo.App.)  Parol  evidence  to  vary 
contract  provision  for  shipment  "as  soon  as 
possible"  is  inadmissible.— Guess  T.  Bussell 
Bros.  Clothing  Co.,  1015. 

(D>   Oonatrnetlon   or   Aypllcatlon   of  !<•■- 
KJULigK  of  'Written  Inatrvmemt. 

4=9450(5)  (Tex.Civ.App.)  Contract  held  not 
ambiguoas  to  admit  parol  evidence. — Gr«at 
Southern  Oil  &  Befining  Ass'n  v.  Cooper,  157. 
$s>4S0(8)  (McApp.)  Parol  evidence  admissi- 
ble to  elucidate  indefinite  warranty. — Mayfield 
V.  George  O.  Bichardaon  Machinery  Co.,  288. 
€=»456  (McApp.)  Parol  evidence  inadmissible 
to  show  the  meaning  of  a  word  which  is  not 
ambiguous.— State  ex  rel.  Youngman  v.  Cal- 
houn,  647. 

<S=346I(I)  (Tm.Clv.App.)  Parol  evidence  in- 
admissible to  show  intent  of  parties  to  unam- 
biguous written  contract. — Great  Southern  Oil 
&  Befining  Ass'n  v.  Cooper,  157. 
<S=»46I(3)  (Tex.Com.App.)  Where  deed  is 
clear,  parol  evidence  is  inadmissible  to  show  in- 
tention.—Scheller  v.  Oroesbeclt,  1092. 

XII.   OPIinOH  BVIDISNCB. 

(A)   Conelnalona     and     Oplnlona     o<    'Wit- 
neaaea  la  General. 

0s>47l(2)  (Tex.Civ.App.)  Irrelevant  conclu- 
sion properly  rejected. — Maier  v.  Langerhans, 
145. 

«=o47t(23)  (Mo.App.)  Answer  of  witness  as 
to  speed  of  automobile  held  mere  conclusion. — 
Bibb  y.  Grady,  1020. 

<e=947l(25)  (Tex.Civ.App.)  Testimony  of  sec- 
retary he  performed  duties  not  a  condnston. 
—Great  Soathem  Oil  &  Befining  Ass'n  r.  Coop- 
er, 167. 

4=9474*/2  (Ky.)  Neither  agency  nor  extent  can 
be  established  by  opinion  evidence. — Irvine 
Development  Co.  v.  (Jlark,  639. 
€=3481(1)  (McApp.)  Whether  Burgeon's  de- 
cision to  operate  was  negligence  should  be  de- 
termined from  testimony  of  experts. — Gottschall 
V.  G«iger,  87. 

4=»489  (Tex.CivJVpp.)  Testimony  as  to  what 
constituted  market  value  admissible  where  wit- 
ness testified  be  knew  the  market  value. — ^Payne 
V.  White  House  Lumber  Co.,  417. 

(B)   Snbjecta  of  Expert  Teatlmony. 

4=9509  (Mo.App.)  Expert      physicians     could 

give  opinions  as  to  wife's  injuries. — Baldwin  v. 

Kansas  City  Bys.  Co..  2S0. 

<Ss>528(l)   (Mo.App.)  Physicians'  opinion  that 

accident   could   have   caused   plainniTs  injury 

held  proper.— Keith  y.  Kansas  City  Bys.  Co., 

1046. 

CD)  Examination  of  Experta* 

4=>554  (Ky.)  Physician's  testimony  as  to  a 
certain    disease    inadmissible,    in    absence    of 


showing  that  plaintiff  had  such  disease.— Cin- 
cinnati, N.  O.  &  T.  P.  B.  Co.  V.  Owsley,  210. 

(F)  Elleot  of  Opinion  Bvldenee. 

«=>57l(7)  (Tex.Civ.App.)  Jury  are  not  bound 
by  opinion  baaed  on  disputed  facts. — Pickrell  t. 
Imperial  Petroleum  Co.,  412. 

Jury  are  not  bound  by  opinion  of  interested 
witness. — Id. 

<^957l(9)  (Tex.CoinJVpp.)  Conductor's  opin- 
ion on  hypothetical  case  held  incompetent. — 
Steed  V.  Gulf,  O.  &  8.  F.  By.  Co.,  714. 

XIII.     BVIDEKCE   AT   FORMER   TRIAL   OR 
IN   OTHER  FROCEEDINU. 

<S=9575  (Tex.Clv.App.)  Tegtiqiony  at  former 
trial  inadmissible  unless  witness  absent  or 
dead.— Kurz  v.  Soils,  424. 

XIV.  tTBIGBT  AITD  SVFFICIBNCY. 

^=>589  (Mo.App.)  Alighting  passenger's  testi- 
mony as  to  how  she  fell  on  premature  starting 
of  car  held  not  contrary  to  physical  laws.— 
Hartweg  v.  Kansas  City  Rys.  (5o.,  260. 
€=>598(i)  (Arl(.)  Mere  number  of  witnesses 
does  not  establish  weight  of  evidence. — Texar- 
kana  &  rt.  Smith  By.  Co.  v.  Adcock,  866. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4=9644. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  4=379. 

EXECUTORS  AND  ADMINISTRATOltS. 

See  Descent  and  Distribution;   Wills. 

IT.  COI.I.BCTION    AND    HAHAOBMBITT    OF 
ESTATE. 

(A)   In  General. 

4=s>lll(l)  (TaK.Com.App.)  Seasonable  attor- 
ney's fees  are  expenses  of  administration.— 
Pendleton  v.  Hare,  334. 

<&=9||l(3)  (Tex.Cem.App.)  In  contracting  with 
attorney  for  services  in  probate  of  will,  execu- 
tor acts  in  representative  capacity. — Pendleton 
V.  Hare,  334. 

Executor  may  bind  estate  for  reasonable  at- 
torney's fees  in  connection  with  probate  of 
will.— Id. 

(B)  Real  Property  and  latereata  Therein. 

<S='I50  (Tex.Clv.App.)  Executors  not  author- 
ized to  Ki-ant  oil  and  gas  lease. — Smith  v.  Wom- 
ack,   8^. 

TI.  ALI^O^VANOE   AITD  PAYMENT  OF 
CliAIMS. 

<A)  Llabllltlea  of  Batate. 

4=»22l(5)  (MCApp.)  Evidence  held  insoffi- 
dent  to  sustain  verdict  for  services  for  COUect- 
ing  rents  for  deceased.— Jones  v.  Mnnroe,  1()69. 

XI.  ACCOUNTING  AND   SETTI^EMENT. 
<D)   Oompenaatlon. 

4=a495(l)  (Mo.App.)  Executors  held  not  en- 
titled to  commissions  on  property  not  included 
within  the  power  of  sale  in  the  will. — In  re 
Dwyer's  Estate,  672. 

Executors  not  entitled  to  commissions  on  val- 
ue of  laud  as  personalty.— Id. 

Xn.    FOBBIOH    AND    ANCILLARY    ADMIN- 
ISTRATION. 

4=>52l  (Tex.Com.App.)  Attorney's  services  in 
will  contest  in  other  state  may  be  charged 
against  estate  in  Texas  in  hands  of  andllary 
administrator. — Pendleton  v.  Hare,  334. 

EXEMPTIONS. 

6ee  Homestead;    Taxation,  4=>241. 
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EXTRADITION. 

II.  INTBaSTATB. 

4=»34  (TaK.Cr.App.)  Ret^uisition  paper  must 
be  accompanied  by  certilied  copy  of  affidavit 
or  indictment— Ex  parte  Oradington,  781. 


Sea  Brokers. 


FACTORa 
FIXTURES. 


®=3l4  (Ark.)  Machinery  parts  added  ander 
ugreement  for  removal  on  expiration  of  lease 
did  not  become  part  of  realty.— Taylor  T. 
Walker,  550. 

FOREIGN  CORPORATIONS 

See  Corporations,  9=3642-674. 

FORMER  JEOPARDY. 

See  Criminal  liaw,  «=9l95-200. 

FRAUD. 

See  Fraada,  Statute  of;    Frandulent  Convey- 
•nces. 

I.  DBCSSPTION   CONSTITUTING  FRAUD, 
AND   LIABILITY  THBRKFOR. 

«s»l3(3)  (Tex.Coili.App.)  Belief  of  party  mis- 
representing fact  unimportant. — Graves  v. 
Haynes,  3S^. 

4=»20  (Tex.Com.App.)  Reliance  on  represen- 
tations as  to  diseased  cattle  affecting  right  to 
recover  damages. — Graves  v.  Haynes,  383. 
93»22(l)  (Tex.Com.App.)  Duty  to  investigate 
truth  of  representation  as  to  diseased  cattle. 
— Graves  v.  Haynes,  383. 

II.  ACTIONS. 
(B)   Parties  and  Pleadtnc 

9a»4l  (Tex.Com.App.)  Vendor's  complaint  keU 
to  state  cause  of  action  for  deceit. — Bea  v. 
Luse,  810. 

<D)  Damaves. 

<8s>59(3)  (Tex.Com.App.)  Measure  of  damag- 
es stated. — Rea  v.  Luse,  310. 

FRAUDS,  STATUTE  OF. 

in.  PROMISBS    TO    ANSTI^ER    FOR    DBBT, 

DEFAULT  OR  MI9CARRIAGB 

OF  ANOTHBR. 

€=3<33(2)  (Tex.Clv.App.)  Where  punpose  of 
promisor  is  to  subserve  own  purpose,  promise 
not  within  statute. — Great  Southern  Oil  &  Re- 
fining Ass'n  V.  Cooper,  157. 

Promise  of  members  of  association  made  for 
own  benefit  to  pay  salary  of  secretary  not  with- 
in statute. — ^Id. 

VI.  RBAL  PROPERTY  AND  BSTATB8  AND 
INTBRB8TS   TBBRBIN. 

«=»58(2)  (Ky.)  Verbal  consent  to  extension 
not  objectionable  on  the  ground  that  it  was 
within  the  statute  of  frauds.— Kozy  Theater 
Co.  T.  Love,  249. 

Tin.  RBttUISITBS    AND   SUFFICIBNCT   OF 
TITRITING. 

4s»l03(l)   (Tex.Com.App.)  Deed  deposited  in 

escrow  held  not  insufficient  as  memorandum.— 

Simpson  v.  Green,  375. 

<Ss>l08(4)   (Tex.Com.A^p.)   (3ondderatIon  need 

not  be  expressed  in  writing.— Simpson  v.  Green, 

375. 

Recital  of  consideration  of  deed  in  escrow 
held  sufficient  to  meet  requirements  of  statute. 
—Id. 

€=>II6(5)  (Ark.)  Authority  of  seller's  agent 
to  contract  with  purchaser  that  latter  should 
bid  in  land  on  foreclosure  not  required  to  be  in 
writing.— Battle  v.  Draper,  869. 


IX.   OPERATION  AND  BFFBCT  OF 
8TATUTB. 

«=:»t25(l)  (Mo.App.)  Does  not  render  con- 
tract void  but  is  rule  of  evidence.— Heath  ▼. 
Beck,  657. 

<8=>I25(I)  (Tax.Com.App.)  Statute  does  not 
declare  parol  sale  of  land  void,  but  merely 
provides  means  of  resistance.— Simpson  v. 
Grcen,375. 

€=»I27  (Tex.Com.App.)  Decree  enforces  prior 
oral  contract  reduced  to  writing  and  not  mem- 
orandum.— Simpson  v.  Green,  375. 
«=»I44    (MoJ^pp.)    Defense     held     waived.— 
Heath  v.  Beck,  657. 

FRAUDUUENT  CONVEYANCES. 

I.  TRANSFERS   AND  TRANSACTIONS 
INVALID. 

lO)  Indcbtednyaa,   Inaolvenoy.  and   Intent 
of  Grantor. 

«=958  (Tex.Clv.App.)  Intent  to  defraud  not 
necessary. — Davis  v.  Campbell-Root  Lumber 
Co.,  167. 

(E)   Ooniilderation. 

«=376(l)  (Tax.Clv.App.)  $20  consideration  AeZd 
nominal. — Davis  v.  Campbell-Root  Lumber  Co., 
167. 

III.  REMEDIES   OF   CREDITORS  AND 

PURCHASERS. 

(A)   Persons  Entitled  to  Aaiiert  Invallditr. 

<3=>220  (Tex.Clv.App.)  Immaterial  that  credi- 
tor's note  was  secured  by  chattel  mortgage  in 
action  to  set  aside  conveyance  of  land.— Davis 
V.  Campbell-Root  Lumber  Co.,  167. 

GARNISHMENT. 

XI.   TITRONGFUL   GARNISHMENT. 

9=3250  (Ark.)  Allowance  of  interest  to  de- 
fendant on  all  money  garnished  held  proper. — 
Russell  V.  Barnhart  Mercantile  Co.,  881. 

GAS. 

95>9  (Ky.)  Gas  company's  franchise  and  con- 
struction bond  construed. — Louisville  Gas  & 
Electric  (3o.  v.  City  of  Louisville,  909. 

Gas    company's    franchise    and    construction 
bond  construed. — Id. 

In  city's  suit  on  gas  company's  construction 
bond,  answer  held  to  state  good  defense. — ^Id. 
<S=>I3(I)  (Ky.)  City  cannot  sue  on  gas  com- 
pany's bond  for  damages  sustained  by  individual 
gas  users.— Louisville  Gas  &  Electric  Co.  t. 
City  of  Louisville,  918. 

GOOD  WILL. 

9ss6(4)  (Mo>pp.)  Contract  for  sale  of  a 
physicians'  practice  construed  in  respect  to 
restriction  on  sellers  as  to  continuing  prac- 
tice.—State  ex  rel.  Youngman  v.  Calhoon,  M7. 

GUARANTY. 

See  Indemnity. 

HABEAS  CORPUS. 

U.  JURISDICTION,  PROCEEDINGS,  AUD 
RELIEF. 

9=»85(l)  (Tex.Com.App.)  Third  person  may 
defeat  habeas  corpus  by  father  to  regain  cus- 
tody of  child  by  showing  it  is  not  to  Uie  bene- 
fit of  the  child. — Dunn  v.  Jackson,  361. 
(S=385(2)  (Tex.Cr.App.)  Burden  held  on  rela- 
tor  to  show  that  warrant  of  eztraffition  w«b 
not  based  on  proper  affidavit. — ^Ex  parte  Grad- 
ington,  781. 

«s>99(l)  (Tex.Com.App.)  Parent  is  natural 
guardian  of  his  children,  as  respecting  right  to 
habeas  corpus. — ^Dnnn  v.  Jackson,  351. 

Father,    though   suitable,   is  not   entitled   to 
custody  of  child  at  all  events.— Id. 
(S=>99(3)   (Tex.Com.App.)  Interests    of    child 
prevail  in  proceedings   for  custody.— Dunn   v. 
Jackson,  351. 
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4=399(6)  (Tex.Com^pp.)  Wishes  of  child  of 
gnffident  age  to  judge  for  itself  should  be  con- 
sidered in  habeas  corpus  proceedings.— Dunn  t. 
Jackson,  351. 

®=»I07  (Tex.Cr.App.)  Where  jury  fixed  pun- 
ishment of  applicant  at  less  than  capital,  court 
erred  in  denying  bail. — Ex  parte  Gates,  396. 
^s>ll3(9)  (Tex.Cr.App.)  Court  without  ju- 
risdiction where  no  notice  of  appeal  in  tran- 
script.—Ez  parte  Gates,  396. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=s>1088-1071;    Grim- 
Inal  Xaw,  <S=»1166Mi-1172. 

HIGHWAinS. 

See  Bridges. 

m.  CONSTRCCTIOn,  IMPROVEMIIKT,  AHD 
RBPAIR. 

«s>l03  (Tex.Clv.App.)  Change  of  route  for 
construction  of  county  road  not  an  abuse  of 
"discretion,"  warranting  judicial  interference 
therewith. — ^Board  of  Permanent  Boad  Com'rs 
of  Hunt  County  y.  Johnson,  859. 

IV.  TAXES,  ASSESSMBNTS,  AND  WORK 
our  HIGHWAYS. 

«s>l42  (Ark.)  Statute  held  not  to  authorize 
circuit  court  to  set  aside  whole  assessment 
of  benefits. — Road  Improvement  Dlst.  No.  9 
of  Sevier  County  y.  Bennett,  552. 
4=3l50  (Mo.App.)  Full  compliance  with  stat- 
ute so  as  to  warrant  recovery  of  poll  tax  shown. 
—Boad  Dist.  No.  41,  Henry  Tp.,  Vernon  Coun- 
ty, t.  Jackson,  1043. 

Defect  in  warning  notice  insufficient  to  pre- 
vent recovery  of  poll  tax.— Id. 

Road  district  may  sue  to  recover  poll  taxes. 
—Id. 

HOLIDAYS. 
See  Snnday. 

HOMESTEAD. 

I.  HATDRB,    ACQUISITION,    AND    BXTBNT. 
(C)   AcqulMltton   and   ICstabllsltineiit. 

«s>37  (Tex.Com.App.)  Homestead  interest  of 
tenants  in  common  not  confined  to  land  actu- 
ally inclosed  by  them. — MassUlon  Engine  & 
Thresher  Co.  v.  Barrow,  36S. 

Inclosure  of  part  of  tract  by  tenants  in  com- 
mon does  not  limit  their  homestead  to  inclosed 
part  where  remainder  is  wild  land. — Id. 

(D)    Property   ConntltnttnK   Homestead. 
^=384    (TeK.Com.App.)    Tenants    in    common 
held  to  have  impressed  tract  with  homestead 
character.— Massillon  Engine  &  Thresher  Co.  v. 
Barrow,  368. 

Tenants  in  common  may  impress  land  with 
homestead.— Id. 

«=>&9  (Tex.Com.App.)  Both  widow  and  re- 
mainderman cannot  have  homestead  in  same 
land.— Massillon  Engine  &  Thresher  Co.  t. 
Barrow,  368. 

II.  TRANSFBR  OR  INCDHBRANCK. 

«s»l22  (Tax.ClvJVp|l.)  Wife's  right  to  home- 
stead ceases  on  acquiring  a  new  one,  and  hus- 
band's deed  estops  him.— Fisher  v.  Gulf  Produc- 
tion Co.,  460. 

«=>I23  (Tex.Clv.App.)  Acceptance  of  money 
held  ratification  of  transaction  barring  action 
for  misrepresentations.- Fisher  t.  Gulf  Pro- 
duction Co.,  450. 

^S9l28  (Tex.Com.App.)  Purchaser  Held  estop- 
ped to  deny  validity  of  mortgage  lien  on  ground 
that  property  constituted  homestead. — Bice- 
Stix  Dry  Goods  (3o.  v.  First  Nat.  Bank,  386. 

ni.  RIGHTS    OF    SURVIVING   HUSBAND, 
TiriFB,   CHILDREN,   OH  HEIRS. 

^:»I34  (Mo.)  Title  to  homestead  vested  in 
heirs  of  decedent  free  from  payment  of  debt* 


contracted  after  it  was  acquired.— la  re  Bow- 
ard's  Estate,  600. 

^3>I35  (Mo.)  Rights  of  parties  must  be  de- 
termined by  law  in  force  at  time  of  home- 
stead owner's  death,— In  re  Boward's  Estate, 
600. 

«s»l42(l)  (T»x.Clv.App.)  Decedent's  home- 
stead may  be  set  over  to  minor  daughter  liv- 
ing with  decedent's  divorced  wife. — Scripture 
v.  Scripture,  826. 

Father  legally  bound  for  child's  support  after 
divorce  ^vuig  custody  to  wife  so  that  such 
minor  may  have  homestead  set  apart. — Id. 
€=s»l50(l)  (Tex.Civ.App.)  Divorced  wife  as 
guardian  of  their  minor  child  could  apply  to 
have  deceased  husband's  homestead  set  apart 
for  use  of  child.— Scripture  v.  Scripture,  826. 

HOMICIDE. 

II.   MURDER. 

«=>8  (Tex.Cr.App.)  Automobile  law  held  not 
to  change  law  of  homicide.— Worley  v.  State, 
391. 

«=9'l  I  (Ky.)  Guilt  of  murder  requires  malice 
aforethought  or  predetermination  to  kill  With- 
out lawful  reason  existing  at  the  time. — Clon- 
inger  v.  Commonwealth,  535. 

Circumstances     establishing    malice     stated. 
—Id. 

4=327  (Ark.)  Role  as  to  insanity  as  constitut- 
ing defense  stated. — Woodall  v.  state,  186. 

m.  MANSI^AUOHTER. 

<£=»49  (Tex.Cr.App.)  Epithet  "sou  of  a  bitch" 
does  not  support  a  charge  on  manslaughter.— 
Lewis  V.  State,  113. 

IV.  ASSAULT  -WITH  INTENT  TO  KILL. 

®=>89(2)  (Tex.Cr.App.)  Fact  shot  fired  at 
one  with  intent  to  murder  him  wounded  anoth- 
er no  excuse.— Jones  v.  State,  122. 
4=>9>0  (Mo.)  Instruction  authorizing  a  convic- 
tion for  assault  with  intent  to  kill  where 
defendant  simply  used  fists  is  error. — State  v. 
Rongey,  609. 

V.   EXCVSABLE   OR   JUSTIFIABLB 
HOMICIDB. 

4=»II2(5)  (Mo.)  Doctrine  of  self-defense  not 
available,  where  defendant  brought  on  difficulty. 
—State  V.  CaldweU,  613. 

®5>II6(I)  (Tex.Cr.App.)  Defendant  bad  right 
to  act  on  appearances  in  own  defense. — Lewis 
V.  State,  113. 

4=>il9  (Mo.)  One  who  is  struck  by  another's 
fist  is  not  entitled  to  resort  to  use  of  deadly 
weapon  in  self-defense.— State  v.  Caldwell,  613. 
i&=3l22  (Ark.)  Illicit  relations  between  de- 
ceased and  defendant's  wife  no  justification.- 
Fisher  v.   State,  181. 

VI.  INDICTMENT  AND   INFORMATION. 

4=3)27  (Mo.)  Information    for    murder    held 

sufficient.— State  v.  Wilson,  596. 

4=:»I34  (Tex.Cr.App.)  Indictment  for  negligent 

homicide  by  use  of  automobile  must  charge  all 

essential  elements  of  offense.— Worley  v.  State, 

391. 

Indictment   for   negligent    homicide    by    use 
of  automobile  held  insufficient. — Id. 
<S=>I42(I0)    (Tex.Cr^pp.)  Under     charge     of 
assault  to  murder  one,  proof  of  intent  to  mur- 
der another  is  admissible.— Jones  v.  State,  122. 

VII.  EVIDENCE. 

(A)   PrcBampttona    and    Bard«a    of    Proof. 

4=»t45  (Mo.)  One  who  uses  deadly  weapon 
on  another's  body  is  presumed  to  know  that 
result  is  likely  death.— State  v.  Caldwell,  613. 

Intent   inferred   fro|m    assault    with   deadly 
weapon. — Id. 

(g=3l5l(2)  (Tex.Cr.App.)  Presumption  and 
burden  of  proof  as  to  mental  derangement 
aUted.— Roberts  v.  State,  759. 
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(B)   Admlsalbillty  In  Generml. 

«=9l58(2)  (Ky.)  Testimony  as  to  defendant's 
threat  held  too  remote.— Jones  v.  Common- 
wealth, 31. 

®=>I58(3)  (Ky.)  Testimony  as  to  defendant's 
threat  itM  too  indefinite.— Jones  v.  Common- 
wealth, 31. 

9s>l63(2)  (Ark.)  Good  character  of  deceas- 
ed admissible  only  after  defendant  has  at- 
tacked character. — Fisher  v.  State,  181. 

Evidence  deceased  had  borrowed  a  pistol 
when  visiting  defendant's  wife  held  not  to  malce 
evidence  of  good  character  admissible. — Id. 
®=»I66(8)  (Mo.)  Evidence  of  trouble  between 
accused  and  wife  involving  deceased,  admissible. 
—State  V.  Hall,  1001. 

^9l70  (Mo.)  Evidence  a^  to  tracks  and  that 
accused  wore  clothing  similar  to  that  used  in 
commission  of  offense  admissible.— State  T. 
Hall,  1001. 

4s»l74(6)  (Mo.)  Evidence  that  accused  pos- 
sessed weapon  similar  to  that  used  in  commis- 
sion of  offense  admissible.— State  v.  Hall,  1001. 

Evidence    as   to   identity   of   burned  jumper 
found  on  defendant's  premises  with  one  worn 
by  murderer  admissible.— Id. 
«s>l79  (Tex.Cr.App.)  Testimony  as  to  defend- 
ant's   demeanor   when   arrested  competent   on 
issue  of  insanity.— Roberts  v.  State,  75S). 
«s>l88(5)   (Ark.)  General  reputation,  but  not 
personal  opinion   of  witness  as  to  deceased's 
character,  admissible.- Trotter  v.  State,  177. 
«s»l90(7)   (Ky.)  Uncommunicated  threats  ad- 
missible.—Jones  V.  Commonwealth,  31. 

(El)  Welackt  and  Snlllctencr. 

«S3228(2)  (Mo.)  Circumstantial  evidence  held 
sufficient  to  prove  corpus  delicti. — State  t.  Hall, 
1001. 

®=»23l  (Ky.)  Malice  may  be  shown  by  threats 
or  by  circumstances. — Cloninger  v.  Common- 
wealth, 535. 

«=>234(l)  (Tex.CrJVpp.)  Evidence  heM  to 
show  presence  of  accused  accounted  for  in 
manner  consistent  with  innocence. — Giles  v. 
State,  765. 

€=9244(1)  (Me.)  Doctrine  that  one  assaulted 
may  act  upon  appearances  held  inapplicable 
under  the  evidence.— State  v.  Caldwell,  613. 

Evidence   held  insufficient  to    show   self-de- 
fense.—Id. 

€=>253(2)  (Mo.)  Circumstantial  evidence  held 
sufficient  to  convict  of  first  degree  murder. — 
State  V.  HaU,  1001. 

®=»254  (Mo.)  Evidence  sustaining  conviction 
of  murder  in  second  degree. — State  v.  Howard, 
255. 

iS=>254   (Mo.)   Conviction  of  murder  in  the  sec- 
ond degree  sustained. — State  v.  Likens,  578. 
<S=>254  (Mo.)  Evidence    sufficient    to    support 
conviction    for    killing    in    hold-up. — State    v. 
Wilson.  596. 

«=»255(3)  (Mo.)  Evidence  held  sufficient  to 
snstain  verdict  of  manslaughter.— State  r.  Mc- 
Donald, 927. 

Vin.  TRIAI<. 

(A)  Conduct  In  General. 

«S326I  (T»x.Cr.App.)  Dead  bodies  not  ex- 
humed for  examination  unless  justice  demands. 
—Shields  v.  State,  779. 

Exhumation   of   body   held  not   imperatively 
demanded.— Id. 

(B)  Q,nestlona  tor  Jnrr. 

€=>270  (Ark.)  Whether  defendant  was  insane 
at  time  of  killing  held  for  jury. — Woodall  v. 
State,  186. 

(^3281  (Tex.Cr.App.)  Evidence  held  sufficient 
for  submission  of  issue  of  partidpatioo. — Flores 
V.  State,  786. 

(C)  luBtrnetlona. 

^»292(4)  (Mo.)  An  instruction  as  to  striking 
with   a  pair   of   heavy   shoes   held  reversible  1 


error  where  not  justified  by  evidence.— State 
V.  Rongey,  609. 

Assumption  in  instruction  without  support- 
ing evidence  that  defendant  was  wearing  heavy 
shoes  was  error.— Id. 

Instruction  assuming  without  evidence  that 
defendant  assaulted  another  with  a  weapon 
is  erroneous. — Id. 

Instruction  as  to  deadly  weapon  held  erro- 
neous in  the  absence  of  evidence. — Id. 
0=»297  (Mo.)  Every  fact  which  would  justify 
must  be  submitted.— State  v.  Nelson,  oiN). 
iS=»300(2)  (Tex.Cr.App.)  InstrucUon  on  ap- 
pearance of  danger  to  defendant  erroneous.— 
Lewis  V.  State,  113. 

<8s>300(2)  (Tex.Cr.App.)  Charge  relative  to 
threats  held  not  subject  to  critidsm.— 'Shields 
V.  State.  779. 

<ts9300(3)  (Mo.)  Instruction  on  provoking  dif- 
ficulty held  not  misleading.— State  v.  (Taldwell, 
613. 

<S=3300(7)  (T«x.Cr>pp.)  Failure  to  instruct 
that  defendant  could  continue  to  shoot  as  long 
as  danger  from  deceased  continued,  as  viewed 
from  defendant's  standpoint,  held  not  error. — 
Roaz  V.  State,  790. 

€=»300(8)    (Ark.)    Instruction    accused    could 
not  plead  self-defense,  if  aggressor,  held  not 
abstract.— George  v.  State,  0. 
€=9300(12)   (Mo.)  Failure  to  charge  on  self- 
defense  against  attack  by  companions  of  de- 
ceased held  error. — State  v.  Nelson,  590. 
€=>30l    (Mo.)  Instruction    as    to    defendant's 
right  to  shoot  in  defense  of  brother  unneces- 
sary.—State  V.  Cruts,  602. 
€=9308(1)   (Tex.Cr.App.)  Elements  of  offense 
of  murder  stated;   may  be  embraced  in  charge. 
—Lewis  V.  State,  113. 

<8=309(l)  (Ark.)  Court's  mistake  in  use  of 
term  "voluntary  manslaughter"  instead  of  "in- 
voluntary manslaughter"  in  instruction  heUt 
error.— Trotter  v.  State,  177. 
€s»309(l)  (Tex.Cr.App.)  Proper  charge  on 
manslaughter  outlined. — Lewis  v.  State,  113. 
<8=s>309(l)  (Tex.Cr.App.)  Converse  of  state's 
diarge  on  provoking  difficulty  should  have  been 
submitted.— Gamer  v.  State,  389. 
<8s>309(2)  (Mo.)  Evidence  held  to  justify 
charge  of  manslaughter. — State  v.  Nelson,  590. 
€=>309(2)  (Tex.Cr.App.)  Issue  of  manslaugh- 
ter becomes  pertinent,  where  it  is  claimed  kill- 
ing resulted  from  fight.— Lewis  v.  State,  113. 
€=3309(4}  (Tex.CrJ^pp.)  Charge  on  man- 
slaughter proper  where  there  is  evidence  from 
which  jury  may  deduce  finding. — Lewis  v.  State, 

lis. 

€=>309(4)  (Tex.Cr.App.)  Evidence  of  previous 
difficulties  and  of  fear  and  excitement  on  the 
part  of  accused  held  to  require  submission  of 
the  issue  of  manslaughter.— Theriot  v.  State, 
777. 

€=»309(5)  (Mo.)  Instruction  on  manslaughter 
in  fourth  degree  properly  refused.— State  v. 
Iiikens.  578. 

€s>309(6)  (Tex.Cr.App.)  Special  charge  on 
manslaughter,  requested  by  defendant,  incor- 
rect.- Lewis  v.  State,  113. 
€=»309(6)  (Tex.Cr.App.)  Charge  on  provok- 
ing difficulty  held  appropriate.— Gamer  v.  State. 
389. 

<S=>3I0(3)  (Mo.)  No  error  in  refusing  to  in- 
struct as  to  grade  of  assault  not  invohring  in- 
tent to  kill.— SUte  V.  Cruts,  602. 

(D)   Terdlet. 

^=>3I2  (Mo.)  Verdict  of  guilty  of  murder  in 
the  second  degree  sufficient. — State  v.  Likens. 
578. 

IX.   HVi^V  TRIAL. 

€=>3I9  (Tex.CP.App.)  No  error  in  overruling 
motion  for  new  trial,  where  testimony  of  ab- 
sent witness  is  contradictory. — Jones  v.  State, 
122. 

New  trial  for  newly  discovered  evidence  prop- 
erly denied,  where  defendant  knew  of  same 
before  trial.— Id. 
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X.  APPBAI.  AND   EaROR. 

^s>325  (Tex.Cr^pp.)  Failure  to  charge  on  law 
of  homicide  in  defense  of  one's  person  after 
threats  held  not  reversible  error.— Bean  t. 
State,  776. 

<&=3332(2)  (Ky.>  Verdict  of  guilty  held  not  re- 
snlt  of  passion  or  prejudice,  and  not  palpably 
or  flagrantly  against  the  evidence.— Cloninger  ▼. 
Commonwealth,  535. 

«=9338(4)  (Ky.)  Withdrawal  of  testimony 
from  jury  before  submission  of  case  cured  er- 
ror in  introduction. — Jones  ▼.  Commonwealth, 
31. 

<S=3340(4)  (Tex.Cr.App.)  Errors  in  charge  as 
to  murder  immaterial,  where  conviction  was  for 
manslaughtrr. — Shields  v.  State,  779. 
«=>346  (Ark.)  Appellate  court  on  appeal  from 
conviction  for  volnntary  manslaughter  may 
affirm  conviction  of  involuntary  manslaughter. 
—Trotter  v.  State,  177. 

XI.  SENTBNCB   AHD  PUNISHHBNT. 

<=s>354  (Tex.Cr.App.)  Finding  relative  to  death 
penalty  that  defendant  was  not  under  17  sup- 
ported by  evidence. — Flores  v.  State,  786. 

HUSBAND  AND  liVIFE. 

See  Divorce. 

IV.  msABn<iTnis  awd  privblegks  of 

COVKRTtTREl. 
(B)   Torta. 

4s>l02  (Tex.)  Married  woman  liable  for  tort 
in  connection  with  removal  of  roof  on  her 
building.— Whitney  Hardware  Co.  t.  McMahan, 
694. 

Wife  liable  for  tort,  though  connected  with 
contract. — Id. 

Wife,  as  well  as  husband,  liable  for  wife's 
torts.— Id. 

T.  W^IPB'S   SBPARATB  B8TATB. 
(B>  RlKhta  «nd  L.tabiUtlea  of  Husband. 

4=>I46  (Tex.  Civ.  App.)  Husband  contracting 
for  his  wife  with  her  tenant  for  repairs  not  lia- 
ble to  tenant  for  negligent  performance.- Whit- 
ney Hardware  Co.  v.  McAIahan,  1117. 

(C)  Uitbtllttea  and  Cbarsea. 

^=>I52  (Tex.)  Act  granting  married  woman 
power  to  manage  and  control  separate  estate 
carried  with  it  power  to  contract  with  her  ten- 
ant for  repairs.- Whitney  Hardware  Co.  v.  Mc- 
Mahan. 694. 

VI.  ACTIONS. 

«=3209(2)  (Ark.)  Under  Texas  statute  wife 
may  maintain  in  her  own  name  action  for  per- 
sonal injuries,  damages  therefor  not  being  com- 
munity property. — Texarkana  &  Ft.  Smith  Ry. 
Co.  V.  Adcock,  866. 

^=>209(3)  (Me.App.)  In  case  of  injury  to 
married  woman  two  causes  of  action  arise,  one 
to  the  wife  for  pain  and  suffering,  and  the  oth- 
er to  the  husband  for  his  marital  injury.— Al- 
exander V,  Kansas  City  Rys.  Co.,  66. 
«=»209(3)  (McApp^)  Husband  entitled  to 
damages  for  loss  of  wife's  society  and  serv- 
ices, without  direct  proof  of  value  thereof. — 
Baldwin  v.  Kansas  City  Rys.  Co.,  280. 

Husband  entitled  to  damages  for  loss  of 
"consortium."— Id. 

^»2I3  (Tex.)  Feme  covert  liable  for  breach 
of  contract  and  negligence  in  management  and 
control  of  her  separate  estate. — Whitney  Hard- 
ware Co.  V.  MfMahan.  6ff4. 
ig=»2l3  (Tex.Civ.App.)  Wife  liable  for  negli- 
gent performance  of  her  contract  with  her  ten- 
ant for  repairs. — Whitney  Hardware  Co.  v.  Mc- 
Mnban.  1117. 

Husband  must  be  joined  in  action  against 
wife  for  her  negligent  performance  of  contract. 
—Id. 

VII.   COMMtJNITT   PROPBRTY. 

9=9254  (Tex.Civ.App.)  Property  acquired  from 
rents  and  revenues  of  wife's  separate  property 


constituted  commnni^.— Davis  ▼.  Campbell- 
Root  Lumber  C!o.,  167. 

<S=>268(2)  (Tex.Clv.App.)  Partition  did  not 
affect  community  property  as  against  creditor. 
—Davis  V.  Campbdl-Boot  Lumber  Co.,  167. 

IMFBOVEMENTa 

See  Municipal  Corporations,  9s>321-613. 

INDEMNITY. 

€=>ll  (Tex.Clv.App.)  There  is  no  right  of  ac- 
tion on  an  indemnity  contract  until  the  indem- 
nitee has  suffered  loss.— St.  Paul  Fire  &  Marine 
Ins.  Co.  v.  Charlton,  862.; 
«=>I6  (Ark.)  Evidence  held  to  sustain  judg- 
ment in  favor  of  indemnitor  against  bondsmen 
who  compromised  liability. — Sanderson  v.  Mar- 
coni, 554. 

INDICTMENT  AND  INFORMATION. 

See  Homicide,   iS=»127-142. 

III.  FORMAL  RB<liriSITES   OF  IH- 
DICTMBNT. 

€=930  (Mo.)  Indictment  for  larceny  not  insuf- 
ficient as  to  return  by  grand  jury,  etc. — State  ▼. 
McBride.  592. 

V.  RBQCISITBS   AND   8UPFICIBNCY  OF 
ACCUSATION. 

®=»II0(5)  (Ky.)  Indictment  for  abortion  need 
not  follow  language  of  statute. — Commonwealth 

V.  Allen,  41. 

€=3llO(7)   (Mo.)  For    arson    sufficient    if   in 
language  of  statute.— State  v.  Ritter,  606. 
^^110(18)    (Mo.)   Information  for  grand  lar- 
ceny in   language   of   statute  held  sufficient. — 
State  V.  Bloomer,  568. 
«=»l  10(22)   (Ky.)  Charge   of  offense  in  lan- 

Eiage  of  statute  suffident. — Commonwealth  v. 
onlsville  &  N.  R.  Co.,  236. 
®=>i  10(31)  (Tex.Cr.App.)  Indictment  for  pos- 
sessing intoxicants  sufficient,  though  not  using 
expression  "had  in  his  possession."— Rainey  v. 
State,  11& 

VI.  JOINDBR     OF    PARTIES,     OFFBNSBS, 

AND   COUNTS,  DDPUCITY,  AND 
BUBSCTION. 

®=>I25(I6)  (Ky.)  Indictment  charging  rail- 
road with  failure  to  provide  waiting  room  not 
duplicitons  or  demurrable. — Commonwealth  v. 
Louisville  &  N.  R.  Co.,  236. 

CJharge  of  two  offenses  relative  to  waiting 
room  renders  indictment  bad  for  doplicity. 
—Id. 

®s>  125(44)  (Tex.Cr.App.)  Indictment  may 
charge  murder  of  two  or  more  by  same  act  in 
single  count. — Jones  v.  State,  122. 

Vn.  MOTION  TO  HVASH  OR  DISMISS,  AND 
DBMURRBR. 

iSs>l37(l)  (TMC.Cr.App.)  Information  not  sub- 
ject to  quashal  because  misdesignating  court. 
— Dodaro  v.  State,  394. 

VIII.  AMENDMBNT. 

«s>l6l(3)  (Mo.App.)  Amendment  after  ja- 
rora  had  qualified  bat  before  they  have  been 
sworn  to  try  issues  discretionary  with  conrt. 
—State  V.  Cardner,  1057. 

IX.  ISSUES,  PROOF,  AND  VARIANCE. 

€=»I7I    (Ky.)    Material     variance     defined.— 
Lowery  v.  Commonwealth.  234. 
®=»I74  (Tex.Cr.App.)  Principal   offender   may 
be  convicted  under  indictment  charging  him  di- 
rectly with  offense.— Jones  v.  State,  122. 

XI.    IVAIVBR    OF    DEFECTS    AND    OBJEC- 
TIONS, AND  AIDER  BY  VERDICT. 

®=3l93  (Mo.)  Irregularity  in  indictment  for. 
larceny  cured  by  statute  of  jeofails.— State  r. 
McBride.  592. 
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INTANTS. 

III.  PROPBRTY   AND   CONVEYANCEa. 

$a»29  (Ky.)  Retention  of  land  in  which  pro- 
ceeds  of  sale  invested  only  estops  infant  to  at- 
tack ralidity  of  sale.— Beale  t.  iStroud,  522. 
9=>4I  (Ky.)  Purchaser  at  sale  of  land  has  no 
remedy  for  loss  of  land  where  there  is  no  ex- 
press warranty  and  no  representations. — Beale 
V.  Stroud,  522. 

^s»42  (Ky.)  Warranty  of  title  in  commission- 
er's deed  not  binding  on  infant.— Beale  t. 
Stroud,  522. 

VII.  ACTION  H. 
4s>98  (Ky.)  Conveyance    of    land   with    war- 
ranty   presumed    unauthorized    when    petition 
does  not  allege  authority.— Beale  v.  Stroud,  522. 

INJUNCTION. 

II.  SUBJECTS   OP   PROTECTION  AND 
RELIEF. 

(B)    Pablto   Olllecra   and    Boards  and    Mn- 
aldpaltttea. 

4p>74  (Tex.Clv.App.)  (>>urt8  cannot  invade 
<U8cretion  to  correct  mistalies  of  judgment. — 
Board  of  Permanent  Road  Com'rs  of  Hunt 
County  T.  Johnson,  859. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors. 

INSPECTION. 

*=»2  (Tenn.)  Factory  Inspection  Act  provi- 
sion for  inspection  fees  held  not  violative  of 
constitutional  rule  of  uniformity  in  taxation. — 
Athens  Hosiery  Mills  v.  Tbomason,  904. 

INSTRUCTIONS. 

See  Criminal  Law,  <S=>755Vj-844;   Trial,  «=> 
186-296. 

INSURANCE. 

in.  INSURANCE    AGENTS    AND   BROKERS. 

(A)   Aseaoy  tor  Insurer, 

4=984(4)  (Tex.Clv.App.^  Insurer's  agreement 
with  agent  as  to  renewal  held  not  to  supplant 
prior  agreement. — Hartford  Life  Ins.  Co.  v. 
Patterson,  814. 

9=>92  (Ky.)  Evidence  held  not  to  show  agency 
for  defendant  insurer.— Grove  Lodge  No.  274, 
I.  O.  O.  P.,  v.  Fidelity  Pbeniz  Ins.  Co.,  215. 

V.  THE   CONTRACT  IN  GBNBRAX. 
(A)   Nntnre,  Reanlsltea,  and  Valldttr. 

«s»l33(l)  (Tex.Clv.App.)  Life  insurance  poli- 
cy provision  that,  if  insured  die  within  six 
months,  only  one-half  of  amount  will  be  paid, 
contravenes  statute  prohibiting  settiement  for 
less  than  face  of  policy. — American  Nat.  Ins. 
Co.  V.  Dixon,  165. 

«=»I36(2)  (Tex.Clv.App.)  Manual  delivery  of 
policy  unnecessary,  where  issued  and  mailed 
to  agent  for  delivery.— Denton  v.  Kansas  City 
life  Ins.  Co..  436. 

«=>I36(4)   (Tex.Glv.App.)  Delivery   of   policy  , 
during   applicant's    good    health    is.  condition 
precedent  to  liability.— Denton  v.  Kansas  City 
Life  Ins.  Co.,  436. 

Policy  delivery  not  unconditional  where  agent 
directed  to  ascertain  applicant's  health  before 
delivery. — Id. 

Where  application  provided  that  the  policy 
shotild  be  void  unless  delivered  to  assured 
while  in  good  health  there  was  not  an  uncon- 
ditional acceptance  of  the  risk. — Id. 

Implied  delivery  by  placing  in  mails  held  not 
binding,  where  insurer  had  no  knowledge  of 
subsequent  illness  of  insured. — Id. 

Applicant  taken  with  influenza  not  in  "good 
health"  within  policy  condition  of  delivery  dur- 
ing applicant's  good  health.— Id. 


(B)  Construotloa  and  Operation. 

<£:»  146(3)  (Mo.App,)  Plain  forfeiture  clause 
will  be  enforced.— Elms  v.  Mutual  Benefit  Life 
Ins.  Co..  653. 

4s>l46(3)  (Mo.  An.\  Ambiguous  provision 
should  be  construed  in  favor  of  insured. — Both- 
mann  v.  Metropolitan  Life  Ins.  Co.,  1U07. 

Where  provisions  of  policy  are  plain,  the 
court  can  indulge  in  no  forced  construction. 
-Id. 

Tin.  CANCEI.LATION.  SURRENDER,  ABAH- 
DONBIENT,  OR  RESCISSION  OF  POUCT. 

®=»232  (Mo.App.)  No  cancellation  of  policy 
where  agents  promised  to  cancel  but  neglected 
to  do  so  before  loss. — Clark  v.  Fidelity-Phenix 
Fire  Ins.  Co.  of  New  York,  74. 

IX.  AVOIIMNCE  OF  POLICY  FOR  inSREP- 
RESENTATION,    FRAUD,    OR    BREACH 

OF  W^ARRANTY  OR  CONDITION. 

(C)   Matters   Relatlns   to    Person    Insvred. 

9=9300  (Mo.App.}  Voluntary  application  of  re- 
serve of  paid-up  insurance  does  not  waive  for- 
feiture.—Elms  V.  Mutual  Benefit  Life  Ins.  Co., 
653. 

X.  FORFEITURE  OF  POUCTT  FOR  BREACH 

OF  PROMISSORY  TirARRAKTY,  COVE- 
NANT, OR  CONDITION  SUBSE<IUENT. 

(A)  Grounds  In  G'eaeral. 

^=>308  (Tex.Com.App.)  Anti-technicality  stat- 
ute not  applicable  to  breaches  which  could  in  no 
event  contribute  to  loss. — ^Humphrey  v.  National 
Fire  Ins.  Co.  of  Hartford,  Conn.,  750. 

<B>  Nonparmeat  of  Premlams  or  Assass- 
menta. 

«=>349(l)  (MoJ^pp.)  Policy  held  to  provide  for 
forfeiture  for  nonpayment  of  premium. — ^Elms 
V.  Mutual  Benefit  Life  Ins.  Co.,  653. 
®=»34g(4)  (Mo.App.)  Provision  for  deduction 
for  indebtedness  held  not  to  apply  where  policy 
was  forfeited. — Elms  v.  Mutual  Benefit  Life  Ins. 
Co.,  653. 

<S=3360(3)  (MoJ^pp.)  Reserve  under  policy 
held  forfeited  for  nonpaj-ment  of  premiums. — 
Elms  r.  Mutual  Benefit  Life  Ins.  Co.,  C53. 

In  absence  of  statute  forfeited  reserve  is 
property  of  company. — Id. 
<S=3360(3)  (Mo.App.)  Policy  not  forfeited  for 
nonpayment  of  premiums  when  insured  was  en- 
titled to  sick  benefits  suflScient  to  pay  premi- 
ums.^North  v.  National  Life  &  Accident  Ina. 
Co.  of  Nashville,  Tenn.,  66;;. 

Specific  order  from  insured  to  apply  sick  ben- 
efits in  payment  of  premiums  not  necessary. 
—Id. 

€=9360(3)  (Mo.App.)  Member  not  entitled  to 
have  assessment  paid  out  of  so-called  guaran^ 
fund.— Hay  v.  Bankers'  Life  Co.,  1035. 
€=9361  (Ark.)  Insured's  direction  to  bank  an- 
thorized  to  collect  premiums  to  pay  premium 
and  charge  to  insured's  account  held  suffi- 
cient payment. — Illinois  Bankers'  Life  Ass'n  v. 
Dowdy,  183. 

€=9367(1)  (Mo.App.)  Provision  for  paid-np 
insurance  held  unconditional.— Bothmann  t. 
Metropolitan  Life  Ins.  Co.,  1007. 
€=9368(1)  (Mo.App.)  Clause  giving  right  to 
paid-np  insurance  not.  inconsistent  with  forfei- 
ture clause. — Elms  ▼.  Mutual  Benefit  Life  Ins. 
Co..  653. 

XI.  ESTOPPEL,      IVAIVER,      OR      AGREE- 
MENTS AFFECTING  RIGHT  TO  AVOID 

OR  FORFEIT  POLICY. 

€=9388  (3|  (McApp.)  Where  insured  procor- 
cd  other  insurance  in  belief  induced  by  agents 
of  company  that  polic?  was  canceled,  company 
estopped  to  assert  defense. — Clark  v.  Fidwity- 
Phenix  Fire  Ins.  Co.  of  New  Xork.  74. 
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XII.  RISKS  AND   CACSES   OV  I.OBS. 
(B)  Accident   and    Health    Inaaranoe. 
«s»466  (Mo^App.)  Disease  resulting  from  ac- 
cidental injury  within  accident  policy.— Ander- 
son T.  Mutual  Benefit  Health  &  Accident  Ass'n, 
75. 

XIII.  EXTENT  OF  I.OSS  AND  lilABIUlTr 

OV   INSURER. 

(C)  Guaranty    and    Indemnity     Inanranee. 

«=>5I4  (Tex.Clvj^pp.)  On  loss  of  bonds  in 
mail,  insured  bank  had  right  of  action  against 
insurer  under  indemnity  policy,  transferable  to 
plaintiff.— St.  Paul  Fire  &  Marine  Ins.  Co.  T. 
Charlton,  862. 

(E)  Aecldent  and  Health  Inanranee. 

®=3525  (Mo^Vpp.)  Where  insured  could  not  lie 
in  bed  because  of  bad  heart,  be  was  "confined 
to  bed"  within  policy.— North  v.  National  Life 
&  Accident  Ins.  Co.  of  Nashville,  Tenn.,  665. 

XrV.  NOTICE  ASO  PROOF  OF  LOSS. 

«s>54B  (Tex.Com.App.)  Anti-technicality  stat- 
ute not  applicable  to  breaches  such  as  breach  of 
provision  for  examination  after  loss. — Hum- 
phrey T.  National  Fire  Ins.  Co.  of  Hartford, 
Conn.,  750. 

Policy  requirement  of  examination  of  insured 
after  loss  held  a  material  condition. — Id. 

Requirement  that  insured  submit  to  examina- 
tion must  be  reasonably  enforced. — Id. 

Insured  has  right  to  have  attorney  present 
at  examination  after  loss. — Id. 

Insured,  failing  to  submit  to  examinatibn  aft- 
er loss  on  reasonable  notice,  may  do  so  later. 
-ii. 

Xn.   RIGHT  TO  PROCEEDS. 

«=9585(l)  (McApp.)  Deceased's  husband  held 
entitled  to  sue  on  industrial  insurance  policy  for 
sick  benefits,  though  not  administrator. — North 
V.  National  I«fe  &  Accident  Ins.  Co.  of  Nash- 
ville, Tenn.,  666. 

XVIII.   ACTIONS   ON   POIilCIES. 

^=>6I5  (Mo.App.)  Insistence  upon  one  of  sev- 
eral known  grounds  of  defense  may  constitute 
waiver  of  oUiers.— Hay  t.  Bankers'  life  Co^ 
1035. 

^=9615  (Tex.Com.App.)  Refusal  to  submit  to 
examination  after  loss  does  not  avoid  policy, 
but  only  suspends  right  of  recovery  until  exam- 
ination.—Humphrey  V.  National  Fire  Ins.  Co. 
of  Hartford,  (Jonn.,  750. 

®=>623(l)  (McApp.)  Ground  of  defense  may 
be  waived.— Hay  v.  Bankers'  Life  Co.,  1035. 
^^623 (4)  (Mo.App.)  Insurer  held  to  have 
waived  as  matter  of  law  the  right  to  resist  re- 
covery on  the  ground  that  action  was  not 
brought  within  a  year.— Hay  v.  Bankers'  Life 
Co..  1035. 

<3=>637  (Tex.Clv>pp.)  Automobile  purchasers 
petition  seeking  to  recover  on  fire  and  theft  pol- 
icy on  car  demurrable  in  not  showing  assign- 
ment of  policy  to  him.— Indemnity  Co.  of  Amer- 
ica V.  Mahaffey,  861. 

^=»640(2)  (Tex.Com.App.)  Insurer  can  defend 
on  ground  of  insured's  failure  to  submit  to  ex- 
amination only  if  pleading  and  proving  that  the 
time  and  place  of  examination  were  reasonable. 
—Humphrey  v.  National  Fire  Ins.  Co.  of  Hart- 
ford. Conn.,  T.'jO. 

<S=646(3)  (Mo.App.)  Beneficiary  has  burden 
of  showing  member  was  in  good  standing  at 
time  of  death.— Hay  v.  Bankers'  Life  Co..  1035. 

Certificate  is  proof  of  good  standing  at  time 
of  issuance,  and  such  good  standing  will  be  pre- 
sumed to  continue. — Id. 

€=9646(4)  (McApp.)  Insurer  has  burden  of 
sustaining  defense  of  forfeiture  for  nonpayment 
of  asBCKsiucnt. — Hay  v.  Bankers'  Life  Co.,  1035. 

Burden  of  proving  nonpayment  of  assessment 
continues  on  insurer  throughout  trial. — Id. 
^s>646(6)   (Mo.)  Burdeu  on  plaintiff  to  prove 
death  caused  accidentally.— Phillips  v.  Travel- 
ers' Ins.  Co.  of  Hartford,  Conn.,  947. 


Improper  to  build  on  inference  of  fall  from 
fact  of  bruise  inference  that  such  fall  was  re- 
sult of  Bcddent  rather  than  disease,  and  that 
such  fall  proximately  caused  insured's  death. 
—Id. 

9=9646(7)  (Mo.App.)  No  presumption  against 
suicide  where  facts  appear. — Thompson  v.  Busi- 
ness Men's  Ace.  Ass'n  of  America,  1049. 
^S965l(2)  (Tex.Clv.App.)  Letter  from  com- 
pany, instructing  local  agent  to  ascertain  wheth- 
er insured  in  good  health  before  delivering 
policy,  held  competent. — Denton  v.  Kansas  City 
Life  Ins.  Co.,  436. 

9s»665(3)  (Tex.C6m.App.)  Evidence  held  to 
support  jury  finding  that  time  and  place  fixed 
for  examination  were  unreasonable. — Hum- 
phrey y.  National  Fire  Ins.  Co.  of  Hartford, 
Conn..  750. 

«=»665(5)  (Mo.)  Evidence  held  to  show  as 
clearly  that  insured's  fall  caused  by  disease  as 
by  accident.— Phillips  v.  Travelers'  Ins.  Co.  of 
Hartford,  Conn.,  947.  ,       „  .     . 

ig=s>665(6)  (Mo.App.)  Evidence  held  sufficient 
to  justify  jury  in  finding  plaintiff  mistaken  in 
conclusion  assured  committed  suicide. — Thomp- 
son V.  Business  Men's  Ace.  Ass'n  of  America, 

i(m. 

«=>668(l)  (Mo.App.)  Evidence  adjuster  can- 
celed policy  and  threatened  to  sue  insured  held 
to  raise  question  of  vexatious  refusal  to  pay. 
—Anderson  v.  Mutual  Benefit  Health  &  Acci- 
dent Ass'n,  75. 

«s»668(ll)  (Mo.)  No  issue  for  jury  as  to  in- 
sured's death  being  caused  by  accidental  fall.— 
Phillips  V.  Travelers'  Ins.  Co.  of  Hartford, 
Conn.,  947.  „      „  .     ^ 

<&=»668(ll)  (Mo.App.)  Evidence  held  sufficient 
to  take  to  the  jury  the  question  whether  disease 
resulted  from  accidental  injury.— Anderson  v. 
Mutual  Benefit  Health  &  Accident  Ass'n,  75. 
€=668(12)  (Mo.App.)  Evidence  contradicting 
admission  of  suicide  held  sufficient  to  carry  to 
jury  question  whether  death  accidental.— 
Thompson  v.  Business  Men's  Ace.  Ass'n  of 
America,  1049. 

<8s>668(l4)  (Mo.App.)  Fraud  by  agent  in  se- 
curing release  from  insured  is  question  for  jury. 
—Anderson  v.  Mutual  Benefit  Health  &  Acci- 
dent Ass'n,  76. 

i3=>669(IO)  (Mo.App.)  Instruction  on  acci- 
dental injury  as  proximate  cause  of  disease 
keld  correct.- Anderson  v.  Mutual  Benefit 
Health  &  Accident  Ass'n,  75. 

INTEREST. 

Sea  Usury. 

III.  TIME  AND   COMPCT.VnOW. 

9=950  (Mo.App.)  Tender  stops  running  of  In- 
terest.—Bothmann  T.  Metropolitan  Life  Ins. 
Co.,  1007. 

INTOXICATING  LIQUORS. 

VI.  OFFENSES. 

<S=»I37  (Tox.Cr.App.)  Defendant  who  used 
equipment  already  on  premises  guilty  of  hav- 
ing it  in  possession.— Thielepape  v.  State,  769. 
<S=>I68  (T0X.Cr.App.)  One  who  advised  pur- 
chaser as  to  procuring  liquor  is  not  a  principal. 
—Chandler  v.  State,  105. 

VIII.   CRIMINAL.   PROSECUTIONS. 

9=>233(2)  (Ark.)  Testimony  concerning  find- 
ing of  whisky  near  defendant's  home  admis- 
sible.—Robertson  V.  State,  865. 
«=3233(2)  (Tex.Cr.App.)  Testimony  that  de- 
fendant had  whisky  in  possession  like  that  in 
jugs  in  his  barn  admissible.- Thielepape  v. 
State,  769. 

<g=>236(6i/2)   (Tex.Cr.App.)  Evidence     insuffi- 
cient to  sustain  a  conviction  of  unlawful  pos- 
session.— Chandler  v.  State,  108. 
<S=>236(6*/2)   (Tox.CrJVp|i.)  Evidence  Aeld   to 
sustain   conviction   o£   having   liquor  in   pos- 
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session.— Thielepape  t.  State,  773  (second 
case). 

<»=>236(I9)  (Arte.).  Evidence  held  sufficient  to 
show  defendant  manufactured  liquor.— Robert- 
son T.  State,  865. 

^»236(I9)  (Tex.Cr.App.)  Eridence  heW  suf- 
flcient  to  sustain  conviction  of  having  illicit 
equipment  in  possession.— Thielepape  v.  State, 
760. 

<8s>236(l9)  (Tex.Cr.App.)  Evidence  held  to 
Rustain  conviction  of  illicit  manufacture.—' 
Thielepape  v.  State,  773  (first  case). 

JEOPARD¥. 


See  Criminal  Law,  iS=»195-200. 

JUDGES. 

See  Justices  of  the  Peace. 

JUDGMENT. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

IT.  BT  DBFAULT. 

(B)  Openlna:  or  Settinar  Aside  Default. 

«=>I39  (Tex.Clv>pp.)  Discretion  in  setting 
aside  of  judgments  cannot  be  arbitrarily  ex- 
ercised.—Hubb-Diggg  Co.  V.  Mitchell,  425. 
<&=3l43(3)  (Tex.  CIv.App.)  Default  entered 
against  corporation  set  aside,  where  neither 
officers  nor  attorneys  of  corporation  had  ac- 
tual knowledge  of  service  of  citation  until  aft- 
er judgments.— Hubb-Diggs  Co.  v.  Mitchell,  425. 
«=»I45(4)  (Tex.Clv.Appi)  Answer  to  petition 
alleging  illegal  contract  held  to  present  a  mer- 
itorious defense  on  motion  to  set  aside  de- 
fault.—Hubb-Diggs  Co.  V.  Mitchell,  425. 

TI.  ON  TRIAIi  OF  ISSOBS. 
(B)  Partlea. 

^»238  (Tex.Clv.App.)  Recovery  authorized 
against  one  under  allegation  that  two  parties  to 
contract  made  promise.- Friddy  v.  ChUdera, 
172. 

(C)  Conformity  to  Process,  PleadlnarSi 
FroofM,  anrt  Verdict  or  Flndlniiii. 

«s>25l(l)  (Tex.Coin.App..)  .Tudgment  must 
conform  to  issues  pleaded. — Baker  ▼.  Shafter, 
849. 

<&=»256(2)  (T«x.Com.App.)  Courts  may  not 
ignore  findings  and  pass  judgment.— Baker  v. 
Shafter,  349. 

<S=>256(2)  (Tex.C1v.App.)  Judgment  errone- 
ous as  not  conforming  to  special  findings. — 
Pickrell  v.  Imperial  Petroleum  Co.,  412. 
4s=>256(6)  (Ark.)  Judgment  for  twice  amouht 
of  jury's  verdict,  under  statute  allowing  double 
damages,  proper. — ^Frauenthal  v.  Morton,  SS4. 

Till.  AMBNDMENT,   CORRRCTION,   AND 
RBVIBW  IN   SAME]   COURT. 

€=>333  (Tex.Com.App.)  Answer  to  motion  for 
correction  of  judgment  entry  could  raise  is- 
sue as  to  fraud  in  rendition  of  judgment. — 
Waggoner  v.  Knight,  357. 

Answer  to  motion  for  correction  of  judgment 
entry  held  to  raise  issue  as  to  fraud  in  its  ren- 
dition.— Id. 

IX.  OPBNING  OR  VACATING. 

<&=>342(l)  (Mo.App.)  Judgment  in  violation  of 
stipulation  may  be  set  aside  after  expiration 
of  term.— Stevens  v.  Kansas  City  Light  &  Pow- 
er Co.,  1006. 

«=>342(2)  (Mo.App.)  JudRnient  mRking  allow- 
ance to  widower  as  aeparnte  property  could  not 
be  set  aside  after  term.— In  re  Schill's  Estate, 
641. 

XII.   CONSTRUCTION    AND    OPBRATION    IN 
GENERAL. 

^525  (Tex.Coiii.App.)  Recital  as  to  rights  of 
codefendants  as  claimed  in  their  answer  Aeid ' 


not  adjudication  between  them.— I^aidaek-] 
Palmer,  362. 

xrv.  comci.dsive:icess  ov  aimi^h. 

CATIOir. 

(B)  Peraona  Conelnded. 
«=>702  (Tex.Coiii.App.)  Jadsment      in     ^ 
against  persons  licensed   by    the    state  to  i 
plore   for  oil   not   binding   a^ainat   the   sta-' 
Prairie  Oil  &  Gas  Co.  v.  State.   1068. 

(C)  Matteni   ConelBded. 

^=741   (Tex.  Com.  ApD.)   In      proceedings 

motion  to  correct  judgment  entry,  where  s 
Bwer  to  motion  alleged  invalidity,  ord-r  .i 
res  judicata  as  to  validity  of  jad^ment.  ti  j 
issue  was  not  expressly  decided. — Waggoa-.- 
Knight.  357. 

<3=>743(2)  (Mo.)  Judgment  AeM  not  to  *-i 
trustee  from  obtaining  possession. — Wat-.,  i 
Hardwick,  964. 

(D)   Jndarmenta  In  Partlcnlmr  Claran  «! 
Actions    and    ProeeedtuK*. 

®=>747(5)  (Ky.)  Judgment  in  Btiit  to  quiftr' 
tie  between  parties  to  action  for  waste  •<■.'./  ta 
to  assertion  of  title  by  defendant. — Adarj  r. 
Bates,  238. 

JUDICIAL  POWEB. 

See  CJonstitutional  Law,  9=>70. 

JUDICIAL  BAI^S. 

<8=>52  (Ky.)  No  implied  warrant?  of  title  iM 
doctrine  of  caveat  emptor  applies.^Bnk  ' 
Stroud,  522. 

Purchaser  will  be  relieved  before  coc£nLt[i ; 
but  not  afterwards  if  he  will  acqnire  no  tm 

—Id.  

JUB¥. 
See  Criminal  Law,  «=3854-S58. 

II.  right  to   TRIAX.   BT   JtTRT. 

€s»28(l7)  (Mo.)  Where  defendant  in  sw  a 
equity  to  cancel  notes  set  up  coonterclaia  c 
law,  plaintiCE  could  not  claim  trial  by  jcn- 
Thomas  v.  Goodrum,  571. 
®=>34(3)  (Ky.)  Court  not  empowered  to  f- 
rect  verdict  against  defendant  whose  plea  a  *: 
guilty.— Bardin  v.  Commonwealth,  20& 

rv.    summoning.    ATTEin>AIfCK.  DI»- 
CHARGB,  AND   COMPBNSATIOS. 

®=»72(3)  (Ky.)  Denial  of  motion  that  sferi 
in  summoning  extra  jurors  be  instraotrd  it 
make  no  distmction  between  men  and  wc-aee 
not  error.- Turner  v.  Commonwealth,  519. 

V.  COHPBTBNCY  OF  JURORS.  CBALLGK- 

BS,   AND    OBJECTIONS. 

«S=»97(I)  (Mo.)  ChaUenge  for  cause  o«  »<- 
count  of  Juror's  prejudice  held  properly  em- 
ruled.— Richardson   v.   Kansas    City  Bys.  Oi 

<S=>I09  (Tex.Cr.App.)  Court  may  not  of  ok 
motion  set  aside  juror.— McGowen  v.  State.  TC 
®=>II0(3)  (Tex.Cr.App.)  Accused  may  niTt 
challenge  of  juror  not  householder  or  fr«- 
holder.— McGowen  v.  State,  763. 

VI.  IMPANBIiINO  FOR  TRIAX.  AND  Oin 

<S=>I49  (Mo.)  That  juror's  wife  was  injiw^ 
during  trial  as  a  passenger  on  defendant's  Bk^ 
held  no  ground  for  discharge  of  jury  — Biiii-^- 
son  V.  Kansas  City  Rys.  Co.,  938. 

Defendant  claiming  prejudice  of  jnrar  b^ 
cause  of  injury  to  juror's  wife  during  triil  hi! 
burden  of  proof.— Id. 

JUSTICES  OF  THE  PEACX. 

III.  CIVII.  JURISDICTION   AND  AC- 
THORITV. 

®=>44(3)  (Mo.)  Jurisdiction  in  tort  actioii  de- 
termined by  demand. — ^Peter  Hauptmaim  To- 
bacco Co.  r.  Unverferth,  62&  | 
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rv.    PROCKDCRB  IK   OFVIIi  OASHS. 

=>90   (Mo.App.)  Pleadings  considered  as  set- 
ag  out  details.— Slack  v.  Whitney,  1060. 
=>93    (Mo.App.)  Answer  held  to  state  proper 
•ounterclaim.*'— Slack  ▼.   Whitney,    1060. 

V.   RESVIBW^  OF  PROCEEDINGS. 
(A>    Appeal  and  Error. 
=s»l60(3)    (Mo.App.)  Notice    of    appeal    held 
ifficient. — Rainey   t.    Reorganized   Church   of 
SSU8  Christ  of  the  Latter  Day  Saints,  1017; 
.'olf  V.  Marples,  1019. 

is>l6l(3)  (Mo.)  Appeal  from  default  jndg- 
lent  in  justice  court  an  appearance.— Peter 
[auptmann  Tobacco  Co.  T.'IJnverferth,  628. 
t=>l79  (Mo.App.)  Verdict  on  appeal  held  BUf- 
cient  without  itemizing  finding  on  counter- 
lalm.— Slack  v.  Whitney,  1060. 

LANDLORD  AND  TENANT. 

I.     CRBAXION    AND    EXISTBNOB    OF    THE 
RELATION. 

S=>t  (Mo.App.)  Relation  may  arise  from  priv- 
ty  of  contract  or  privity  of  estate.— <}eyer  V. 
Denham,  61. 

III.  I^AMDliORD'S  TITXE  AND  REVERSION. 
(B)  Estoppel  of  Tenant. 

iS=»6t    (Ark.)  Tenant  cannot  dispute  title  of 

landlord.— Lewis  v.  Harper,  874. 

<g=>65   (Ark.)  Tenant   cannot  dispute   title   of 

purchaser  from  landlord.— Lewis  v.  Harper,  874. 

<S=»66(2)    (Tox.Clv.App.)  Landlord     held     not 

charged    with   notice   of  change   of  possession 

from  tenants  at  will  to  their  former  agent.— 

Lobit  V.  Dolen,  831. 

<3=»66(3)    (Tex.Clv.App.)  Agent  of  tenants  at 

will    held    charged    with    notice    of   landlord's 

rights. — Lobit  v.  Dolen,  831. 

Agent  of  tenants  at  will  held  to  stand  in 
employer's  shoes,  and  not  entitled  to  claim  ad- 
versely  until  landlords  had  notice.— Id. 

rv.  TERMS   FOR  TEARS. 

(C)    BxtenitionB,  RenewaU>  and  Options  to 

Pnrcliase  or   Sell. 

<e=s>83(l)  (Ky.)  Privilege  to  "renew"  or  ex- 
tend not  identical,  but  construction  depends  on 
intention.— Kozy  Theater  Co.  v.  Love,  249. 
«=>84  (Ky.)  Surrender  by  one  lessee  of  cor- 
porate charter  held  not  to  invalidate  an  exten- 
sion.- Kozy  Theater  Co.  v.  Love,  249. 
^=>85'/a  (Ky.)  Though  provision  be  deemed 
one  for  renewal,  lessor  cannot  evict  lessee  who 
tendered  new  lease.- Kozy  Theater  Co.  v.  Love, 
249.  ^     , 

Assignees   of   reversion  take  lease   as   con- 
strued by  the  parties.— Id. 
<^»86(2)   (Ky.)  Notice   of  desire   to   continue 
lease  given  by  only  two  of  the  several  lessees 
held  binding.— Kozy  Theater  Oo.  v.  Love,  249. 

(D)  Termination. 

e=>\  1 1  (Ark.)  Relation  ceases  upon  disavowal 
of  landlord's  title.— Lewis  v.  Harper,  874. 

VII.  FREHISBS  AND  ENJOYMENT  AND 
V8E  THEREOF. 

(E)  Injnrlea  from  Danarerons  or  Defective 
Condition. 

<8=9l69(ll)  (Ky.)  Responsibility  for  injury  to 
contractor's  workman  by  elevator  hM  for  jury. 
—John  R.  Coppin  Co.  v.  Richards,  229. 

Vin.  RENT  AND   ADVANCES. 
(A)  Rlariits  and  Llabflttiea. 

€=3208(2)  (Mo.App.)  Lessee's  assignee  liable 
for  rent  regardless  of  his  actual  entry.— Geyer 
v.  Donham,  01. 

iSs»208(4)  (McApp.)  Lessee's  assignee,  who 
reassigned  lease  to  lessee,  liable  for  rent  for 
period  subsequent  to  reassignment.— Geyer  t. 
Denhom,  61. 


IX.  RB-BNTRT  AND  RECOVBBT  OF  POS- 
SESSION BY  LANDLORD. 

®=>290(2)  (Mo.)  Lessee  who  holds  over  with 
knowledge  that  lease  cannot  be  renewed  guilty 
of  unlawful  detainer.— Bonfils  v.  Martin's  Food 
Service  Co.,  60. 

X.  RENTING  ON  SHARBS. 

(S=3326(l)  (Ark.)  Rent  agreement  keM  not  to 
include  volunteer  hay  crop,  but  only  cultivated 
grains. — Porter  t.  Vail,  3. 

LARCENY. 

See  Receiving  Stolen  Goods. 

I.   OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

e=»7  (Tex.Cr.App.)  Defendant  not  guilty  if  be 
took  timber  from  barn  of  which  he  had  control; 
"owner."- Fleischman  v;  State,  397. 

I 

II.  PROSECUTION  AND  PUNISHMENT. 

(A)   Indictment  and  Information. 

®=s29  (Tex.Cr.App.)  Information     for     theft 

held   not    to    have    used   words    equivalent   to 

"fraudulently."— Phillips  v.  State,  400. 

(B)  Bvldenoe. 

«=»4I  (Tex.Cr.App.)  State  required  to  prove 
that  automobile  found  in  defendant's  poBsession 
was  that  claimed  to  have  been  stolen.— Hunt  v. 
State,  775. 

i3='43  (Mo.)  (Question  asked  defendant  on 
cross-examination  as  to  acts  of  third  person  not 
erroneous. — State  v.  Bloomer,  568. 
^=»43  (Tex.Cr.App.)  Evidence  of  amount  paid 
and  price  per  bushel  is  admissible  to  show  quan- 
tity of  wheat— Davis  v.  State,  784. 
$=>55  (Ark.)  In  a  prosecution  for  larceny, 
evidence  held  sufficient  to  sustain  conviction, — 
Townsend  v.  State,  1. 

€=355  (Tex.Cr.App.)  Circumstances  held  not 
sufficient  to  overcome  presumption  of  inno- 
cence.— ^Lemon  v.  State,  388. 
€=>55  (Tex.Cr.App.)  Evidence  held  not  to_ sus- 
tain conviction  for  theft  of  wheat. — ^Davis  v. 
State,  784. 

0=»57  .(Mo.)  Evidence  held  to  warrant  finding 
that  defendant  attempted  to  convert  bogs  with 
knowledge  of  prosecutor's  ownership.— State 
V.  Bloomer,  56S. 

<e=>62(2)  (Tex.Cr.App.)  Want  of  consent  not 
inferred  from  other  circumstances,  where  own- 
er, though  a  witness,  did  not  testify  with  ref- 
erence thereto. — Hunt  v.  State,  775. 
<8=>«4(l)  (Tex.Cr>pp.)  Evidence  of  posses- 
sion held  not  to  justify  inference  of  guilt- 
Lemon  V.  State.  .388. 

®=>65  (Tex.Cr.App.)  Evidence  held  sufficient 
to  sustain  conviction  of  theft  of  seed  cotton. — 
Crisp  V.  State,  302. 

(C)  Trial  and  Re-vlevr. 

€=>68(l)  (Ky.)  Evidence  held  to  make  qnes- 
tioc  for  jury. — ^Turner  v.  Commonwenlth,  519. 
^=>75(2)  (Mo.)  Instruction  not  erroneous  be- 
cause not  in  terms  requiring  finding  that  taking 
was  felonious  and  without  owner's  consent — 
State  V.  Bloomer,  568. 

^=>77(2)  (Mo.)  Instruction  in  relation  to  re- 
cent possession  of  stolen  property  sustained  by 
evidence.— State  v.  McBride,  582, 

LEASE. 

See  liandlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  (institutional  Law,  <^=>52. 

LEVEES  AND  FLOOD  CONTROL. 

of     district 
-Wilmarth  v. 


«s>5  (Tex.  Civ.  App.)  Existence 
could  be  questioned  Mily  by  state.- 
Reagan,  445. 
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(T»x.Civ.App.)  Levee  improvement  dis- 
trict lawfully  created  in  so  far  as  commission- 
er's court  concerned. — ^Wilmartb  ▼,  Beagan, 
445. 

«=»7  (Tex.CW.App.)  Court  of  Civil  Appeals 
must  treat  as  concluded  questions  of  bounda- 
ries of  district,  etc.— Wilmarth  v.  Reagan,  445. 
«ss>ll  (Ttx.Civj^pp.)  Plaintiffs  A«i<I  not  enti- 
tled to  maintain  suit  in  so  far  as  it  was  to  an- 
nul report  of  commissioners  of  appraisement. 
—Wilmarth  v.  RoaBan,  445. 
$=334  (Tex.Clv.App.)  Bond  election  not  in- 
valid because  held  by  manager  alone.— Wil- 
marth v.  Reagan,  445. 

LIBEL  AND  SLANDER. 

II.    PRIVILEGED    COMMCBTICATIONS     AND 
HALICB  THBREIN^. 

^=341  (Tex.Clv.App.)  No  recovery  in  case  of 
qualified  privilege  unless  malice  present. — Foley 
Bros.  Dry  Goods  Co.  v.  McClain,  459. 
«s>45(2)  (Tex.C1v>pp.)  Statement  of  store 
manager  relative  to  theft  by  employ^  held  qual- 
ifiedly  privileged. — Foley  Bros.  Dry  Goods  Co. 
V.  McClain,  459. 

IV.  ACTIONS. 

.  (B)  Partlea,    Preliminary    Proeeedlnv*« 
•nd  Pleading. 

«s»89(l)  (Tex.Clv.App.)  Petition  keld  to  state 
cause  of  action,  though  not  alleging  special 
damages.— Foley  Bros.  Dry  Goods  Co.  v.  Mc- 
Clain, 459. 

(C)  Brldence. 

«s>IOI(4)  (Tex.Clv.App.)  Plaintiff  has  burden 
in  ease  of  qualified  privilege  to  show  statement 
was  actuatod  by  malice. — Foley  Bros.  Dry 
Goods  Co.  V.  McClain.  4.'>9. 
$»II2(2)  (Tex.Clv.App.)  Evidence  insnfB- 
cicnt  to  justify  finding  of  malice  in  making 
charge  of  theft. — Foley  Bros.  Dry  Goods  Co.  v. 
McClain,  4C9. 

LICENSES. 
See  Mechanics'  Liens. 

I.    FOR    OCCUPATIONS    AND    PRIVILBGES. 

«8=>I4(I)  (Ky.>  Motor  Vehicle  Act  of  1920 
was  intended  to  embrace  all  statutory  .law  on 
mibject.— Lewis  t.  James,  526. 

LIENS. 

See  Attorney  and  Client.  <©=>182-192;   Vendor 
and  Purchaser,  <3=>257-274. 

9=37  (Tex.Com.App.)  Purchaser,  who  accept-' 
ed  notes  in  part  payment  on  strength  of  recit- 
als as  to  security  for  notes,  entitled  to  equi- 
table lien.— Rea  v.  Luse,  310. 

LIFE  ESTATES. 

4=928  (Ky.)  Petition  held  to  state  cause  of  ac- 
tion for  voluntary  waste. — ^Adams  v.  Bates,  238. 

LDnTATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.  STATDTBS  OP  LIMITATION. 

(B)   Llmltatlona  Applicable   to   Fartlenlai 
Actions. 

«=>28(l)  (Tex.Com.App.)  Action  for  fraudu- 
lently inducing  plaintiff  to  subscribe  for  stock 
construed  as  one  for  rescission  not  governed  by 
the  two-year  statute. — Clark  t.  Texas  Co-Op. 
Inv.  Co.,  381. 

n.  COMPUTATION   OP   PERIOD   OF 
LIMITATION. 

(F)  Iicmorance,  Mistake,  Tmst,  Fraud,  and 
Concealment   o(   Caose   of  Action. 

9=>95(l)  (Ky.)  Canse  of  action  on  gas  com- 
pany construction  bond  accrued  when  insuffi- 
ciency of  construction  discovered. — I^iouisviUe 
Gas  &  Electric  Co.  ▼.  City  of  Louisville,  909. 


(R)    Cemmeaoantent    of   Aettoa    •*   Other 
Prooeedln0. 

€=3|27(6)  (Mo.)  Amendment  substituting  wid- 
ow for  administrator  in  action  for  wrongful 
death  held  not  a  departure. — ^Drakouulos  v.  Bid- 
die,  924. 

V.     PLEADING,    EVIDENCE,    TRIAL,    AND 
REVIEW. 

«s>l77(2)   (Ky.)  flaintifC  need  not  allege  facts 

showing  action  not  barred  by  statute.— Adams 

V.  Bates.  '238. 

9s»l82(2)   (Mo.App.)  Defense    of    limitations 

must  be  raised  by  pleading.— Jones  v.  Munroe, 

1089. 

€=3l87  (Ky.)  Infanor  must  be  pleaded  to  bar 

ninning  of  statute.— Adams  ▼.  Bates,  238. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LOST  INSTRUMENTS. 

$=98(1)  (Tex.Civ.App.)  Possession  not  indis- 
pensable prerequisite  to  presumption  of  exist- 
ence of  deed.— Brownfield  v.  Brabson,  491. 
«=3A(3)  (Tex.Civ.App.)  Execution  of  quit- 
claim deed  for  consideration  does  not  show  ac- 
quiescence of  heirs  in  presumed  deed. — ^Brown- 
field  V.  Brabson,  491. 

€=»23(i)  (Ark.)  Burden  is  on  grantors  to 
show  lost  deed  contained  condition  subsequent. 
—School  District  of  Newport  v.  J.  R.  Uoldeu 
Land  &  Lumber  Co.,  895. 

€=923(3)  (Ark.)  Evidence  held  not  to  sustain 
chancellor's  finding  that  lost  deed  contained 
condition  subsequent. — School  District  of 
Newport  T.  J.  R.  Holden  Land  &  Lumber  Co., 
895. 

€=923(3)  (IMo.)  Evidence  held  to  sustain  find- 
ing against  claim  under  alleged  lost  deed. — 
Tiede  v.  Tiede,  950. 

Evidence  insufficient  to  show  execution  and 
delivery  of  alleged  lost  deed. — Id. 

Evidence  insufficient  to  warrant  recovery  on 
alleged  lost  deed.— Id. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Divorce;   Husband  and  Wife. 

MASTER  AND  SERVANT. 

I.  THE   RELATION. 
(A)  Creation  and   Existeae*. 

€=98(2)  (iMo.App.)  Employment  for  another 
year  presumed  from  continuance  in  service.— 
Williams  v.  John  T.  Hesser  Coal  Co.,  680. 

(B)  Statntory  RecuIatlOB. 

<S=9|2  (Tesn.)  Factory  Inspection  Act  con- 
stitutional.—Athens  Hosiery  Mills  ▼.  Thoma- 
son,  904. 

(C)  Termination  and  DtacIiarKe. 

4=940(3)  (IMo.App.)  Evidence  held  to  show 
wrongful  discharge.— Williams  r.  John  T.  Hes- 
ser Coal  Co..  080. 

®s>43  (iMo.App.)  Cause  of  dlsdiarge  question 
of  fact.— Williams  v.  John  T.  Hesser  Coal  Co., 
680. 

in.    MASTER'S  LIABILI'TT  FOR  INJCRIIBS 
TO   SERVANT. 

(A)  Matare  and  Extent  la  General. 

4=995  (Ky.)  Infant  held  unlavrfully  employed. 
— LottisvUle  Woolen  Mills  v.  Kindgen,  zOSi. 

(B)  Tools,  Machinery,  Appliances,  and 
Places  for  IVork. 

<S=9lOI,  102(2)  (iV1o.App.)  Master  not  an  in- 
surer of  safety. — Yarbrough  v.  Hammond  Pack- 
ing Co.,  72. 
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«s>l1)l,  102(8)  (Mo-Apfi.)  Ordinary  ewe  to 
furnish  reasonaUT  safe  place  held  limit  of  duty. 
—Forrester  t.  Walab  Fire  Clay  Prodttcts  Co., 
668w 

(F)  Blaka  AmiiiiB«d  by  Servant. 

«s»204(l)  (Tex.Com.App.)  Assumption  of 
risk  defense  under  federal  act.-^eza8  &  N.  O. 
R.  Co.  V.  Oericlce,  745. 

«=»2I7(I3)    (TexX«>m.A4iip.)  Risk    of    unsafe 
place  assumed  by  servant  having  knowledge  of 
danger.— Texas  &  N.  O.  K.  Co.  v.  Gericke,  745. 
«=>2 17(16)   (Tex.Coin.App.)  Bisk  of  failure  to 
give  warning  of  vehides  not  assumed  by  bridge 
painter  on  scaffold  known  to  be  too  low. — Texas 
&  N.  O.  B.  Co.  V.  Gericke,  745. 
4=9218(7)   (Ky.)  Assumption  of  risk  not  de- 
fense to  recovery  by  illegally  employed  infant. 
— IiOuisvUle  Woolen  Hills  v.  Kindgen,  202. 
«=»2I9(5)   (Ark.)  Risk  of  anloaSng  logs  held 
assumed.— T  A.  Thomas  &  Sons  v.  Wolfe,  195. 
«;=>226(l)   (Tex.ConiJVppO  Risk    of    master's 
negligence  not  assumed.— Texas  &  N.  O.  B.  Co. 
r.  Gericke,  745. 

(G)  Contributory  NevliKenee  of  SerTnnt. 

4=9228(1)  (Ky.)  Contributory  negligence  not 
defense  to  recovery  by  illegally  employed  in- 
fant.— ^Louisville  Woolen  MilLs  v.  Kindgen,  2(&. 

(H)  Aetlona. 

4s>280  (Tex.Com.App.)  Evidence  held  to 
show  bridge  painter  on  scaffold  did  not  assume 
risk.— Texas  &  N.  O.  R.  Co.  v.  Gericke,  743. 
4s>285(2)  (Mo.App.)  Evidence  of  cause  of 
escape  of  illuminating  gas  held  to  demand  a 
peremptoiT  instruction. — Yarbrough  v.  Ham- 
mond Packing  Co.,  72. 

«=3288(I2)  (Tex.Clv.App.)  Railroad's  negli- 
gence in  violating  federal  rule  as  to  safety  of 
locomotive  wheel  field-  for  jury.- Lancaster  t. 
Allen,  148. 

<&=9286(40)  (Tex.  Civ.  App.)  Negligence  in 
warning  of  danger  of  using  defective  fuses  in 
exploding  dynamite  held  for  jury. — ^Dool  v.  (3ty 
of  Waco,  176. 

4=9288(5)  (Tex.Com.App.)  Assumption  of  risk 
question  for  jury. — Texas  &  N.  O.  K.  Co.  y. 
Gericke,    745. 

4=a289(l5)  (Mo.App.)  Contributory  negli- 
gence in  stepping  on  loose  board  held  for  jury. 
—Forrester  v.  Walsh  Fire  CHay  Products  Co., 
668. 

e=»297(4)  (Tex.  Civ.  App.)  Special  findings 
held  to  show  railroad's  negligence  under  fed- 
eral safety  rules  as  to  locomotive  trucks.— 
Lancaster  r.  ABen,  148. 

IV.  lilABILITTBS  FOR  IIVJURIBS  TO 
THIRD   PBRSONS. 

(A)  Acta  or  Omiaalona  of  Servant. 
<8=»30l(l)   (Tex.Com.App.)  Railroad    and    ex- 
press company  liable  for  negligence  of  joint 
employee.— American  Express  Co.  v.  CJhandler, 

1085. 

RaUroad  not  liable  for  negligence  of  express 
company's  sole  employee  assisting  joint  em- 
ployee.— ^Id. 

(C)  Aetlona. 
iS=9330(l)  (Mo.App.)  Presumption  of  liability 
raised  by  proof  of  ownership  of  automobile  neg- 
ligently driven  by  employ^.— Fidelity  &  Casual- 
ty Co.  of  New  York  v.  Kansas  City  Rys.  Co., 
277. 

4=>330(l)  (Tex.Ctv.App.)  Burden  is  on  per- 
son injured  to  show  servant  acted  within  scope 
of  employment.— City  Service  Co.  v.  Brown, 
140. 

Automobile  driver  presumed  acting  within 
scope  of  employment.— Id. 
4=9330(3)  (Tex.  Civ.  App.)  Evidence  insuffi- 
cient to  show  driver  of  automobile  acted  with- 
in scope  of  employment. — City  Service  Co.  v. 
Brown,  140. 
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4=3332(2)  (Mo.App.)  Automobile  owner's  re- 
sponsibility for  chauffeur's  negligence  held  for 
jury.— Fidelity  &  Casualty  Co.  of  New  York  y. 
Kansas  City  Rys.  Co.,  277. 

Chauffeur's  departure  from  scope  of  employ- 
ment for  jury.— Id. 

VI.   frORKMBN'S  COMFBNSATIOir  ACTS. 

(A)  JIntnre  and  Oronnda  of  BIsater'a  Ua- 
bllity. 

4=9348  (Tex.Clv.App.)  Compensation  .  Act 
liberally  construed. — Western  Indemnity  Co. 
V.  Leonard,  1101. 

4=9358  (Ky.)  Involuntary  appearance  before 
Compensation  Board  held  not  to  estop  prosecu- 
tion of  common-law  action  by  infant  unlawful- 
ly employed.— Louisville  Woolen  Mills  v.  Kind- 
gen, 202. 

Court's  acceptance  of  finding  of  Compensa- 
tion Board  that  infant  was  unlawfully  employ- 
ed held  error.— Id. 

Infant  unlawfully  employed  held  not  estopped 
from  prosecution  of  common-law  action  by  re- 
liance on  finding  of  Compensation  Board. — Id. 
4=3358  (Tex.ComJ^pp.)  Common-law  remedy 
hi  lien  of  compensation  available  to  employee 
without  statutory  notice. — ^Poe  v.  Continental 
OU  &  Cotton  Co.,  717. 

Common-law  remedy  not  waived  by  making 
compensation  claim  after  limitation. — ^Id. 

Application  for  compensation  not  waiver  of 
want  of  notice  to  employee.— Id. 

Reservation  before  compensation  board  heH 
to  prevent  implied  waiver  of  common-law  rem- 
edy.— Id. 

4=3367  (Tax.fHwJKff.)  Traveling  salesman 
held  "employs"  within  Compensation  Act,  and 
not  an  "independent  contractor."— tJ.  8.  Fidel- 
ity &  Guaranty  Co.  of  Baltimore,  Md.  v.  Low- 
ry,  818. 

4=9375(2)  (Tex.Clv.App.)  Injury  to  employ^ 
boarding  train  to  return  home  held  in  "course 
of  employment,"  within  Compensation  Act. — 
Western  Indemnity  Co.  v.  Leonard,  1101. 

(B)  Compenaatlon. 

4=?386(l)  (Tex.Coffl.App.)  Compensation  for 
death  arises  out  of  contractual  relation  and 
is  in  lieu  of  damages.- Texas  Employers'  Ins. 
Ass'n  V.  Boudreaux,  756. 
4=9386(5)  (Tex.Com.App.)  Statutes  of  de- 
scent looked  to  in  apportioning  compensation 
among  dependents. — Texas  Employers'  Ins. 
Ass'n  V.  Boudreaux,  756. 

Compensation  for  death  distributed  as  com- 
munity property. — ^Id. 

4=9388  (Tex.Com.App.)  Gompiensatioii  for 
death  payable  directly  to  dependents.- Texas 
Employers'  Ins.  Ass'n  v.  Boudreaux,  756. 

(C)  Proeeedlnca. 
4=9396  (Tex.Clv.App.)  Compensation  daim 
held  within  district  court's  jurisdiction.— Home 
Life  &  Acddent  Co.  v.  Jordan,  802. 
4=3397  (Tex.Com.App.)  Compensation  Board 
not  a  court. — Poe  v.  Continental  Oil  &  Cotton 
Co.,  717. 

4=>40l  (Tex.Clv.App.)  Compensation  daim- 
ant's  petition  for  doctor's  bills  held  insuffident. 
— Home  Life  &  Accident  Co.  v.  Jordan,  802. 
4=9418(5)  (Tex.Civ.A^p.)  Admission  of  com- 
pensation award  in  evidence  held  not  reversi- 
ble error.— U.  S.  Fidelity  &  Guaranty  Co.  of 
Baltimore,  Md., .  v.  Lowry,  818. 
4=941  S(6)  (Tez.ComApp.)  Court's  findings 
on  question  of  lump  sum  compensation  review- 
able.— ^Texas  Employers'  Ins.  Ass'n  v.  Bou- 
dreaux, 766. 

MECHANICS'  LIENS. 

vni.  INDEMNITY  AGAINST  I.IEN8. 

4=9313  (Tex.Clv>pp.)  Statute  relaUng  to 
contractor's   bond   neld   void    aa  interference 
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with  the  right  to  contract.— Cobb  v.  J.  W.  Allen 
ft  Bro.,  829. 

^»3I5  (TM.CIv.App.)  Contractor's  bond  held 
not  available  to  materialmen.— Cobb  v.  J.  W. 
Allen  &  Bro.,  820. 

MINES  AND  MINERALS. 

11.  TITLE,  CONVBYANCBS,  AND 
CONTRACM  S. 

(A)  Rlirhiii  and  Remedlea  of  Ovrnera. 

®=»48  (Tex.Com.App.)  Oil  is  not  subject  o{ 
property  except  while  in  actual  occupancy. — 
Prairie  Oil  &  Gas  Co.  v.  State,  1088. 
^=>52  (Tex.Com.App.)  Landowner  will  not  be 
enjoined  from  drilling  on  his  own  property 
on  the  theory  that  it  would  draw  oil  from  ad- 
jacent lands. — Prairie  Oil  &  Gas  Co.  v.  State, 
1088. 

(B)  ConTerancen  In  General. 

€=»55(2)  (Ky.)  "Eiception"  of  lease  in  con- 
yeyance  of,  ou  and  gas  in  land  does  not  show 
ownership  of  lease  by  grantor. — Amett  y.  Elk- 
horn  Coal  Corporation,  210. 
$s>SS(4)  (Ky.)  One  in  possession  of  surface 
under  separated  title  holds  mineral  as  trustee 
for  owner. — Foxwell  v.  Justice,  509. 

(C)   IieaaeSf  Llcenaea,  and  Contract*. 

€=>58  (Tex.  Civ.  App.)  Fraudulent  statement 
as  to  term  ground  for  avoiding  lease. — Smith  v. 
Fleming,  136. 

Lessor  estopped  to  deny  validity  of  lease 
fraudulently  obtained. — Id. 

€=359  (Ky.)  Evidence  held  to  sustain  finding 
that  leases  were  executed  for  three,  instead  of 
five,  years. — Curry  v.  Hinton,  217. 
&=>59  (Tex.  Civ.  App.)  Issue  submitted  held 
without  basis  in  pleading  in  suit  to  cancel  lease. 
—Smith  V.   Fleming,  136. 

(S=>73  (Tex.CivJ\pp.)  Oil  and  gas  lease  con- 
veys interest  in  the  land.— Smith  v.  Womack, 
840. 

4=>74  (Ky.)  Where  lease  for  thiree  years  was 
altered,  so  as  to  call  for  five-year  term,  inno- 
cent purchasers  could  only  bold  for  three. — 
Curry  v.  Hinton,  217. 

®s>74  (Tex.Com.App.)  In  suit  to  rescind 
transfer  of  interest  in  lease  instruction  for  de- 
fendants held  not  error,  if  misrepresentations 
were  all  as  to  facts. — ^Waggoner  v.  Zundelo- 
wiu,  721. 

A  false  statement,  claimed  to  obtain  a  trans- 
fer of  interest  in  lease,  held  a  statement  of 
fact.— Id. 

Waiver  of  fraud  affecting  rescission  of  trans- 
fer of  interest  in  lease  not  dependent  on  knowl- 
edge that  transferee  knew  representations  were 
false. — Id. 

Falsity  of  an  opinion  representation  to  obtain 
option  on  interest  in  lease  hrld  not  material  as 
affecting  right  to  rescind. — Id. 

Fraud  in  obtaining  option  on  interest  in  lease 
waived  by  transfer  after  notice  of  misrepresen- 
tations as  to  nearby  well. — Id. 

Charge  as  to  waiver  of  fraud  by  signing 
transfer  properly  refused  for  failing  to  sub- 
mit sufficiency  of  knowledge  of  fraud. — Id. 

In  suit  to  rescind  transfer  of  interest  in 
lease,  charge  as  to  waiver  of  fraud  licld  er- 
roneous as  to  necessity  of  knowledge  of  bad 
faith.— Id. 

Fraud  in  obtaining  option  on  interest  in  lease 
may  be  waived  by  executing  final  assignment 
if  assignor  only  knows  material  facts. — Id. 
<S=374  (Tex.Clv.App.)  Purchaser  of  lease  rati- 
fying contract  by  suing  for  deceit  is  liable  for 
interest  on  purchase-money  notes. — Pickrell  v. 
Imperial  Petroleum   Co..  412. 

Vendor  held  entitled  to  attorney's  fee  on  pur- 
chase-money notes  notwithstanding  fraud  in 
sale  of  lease. — Id. 

^=»74  (Tex.Clv.App.)  Where  the  title  to  be 
conveyed  would  be  doubtful,  specific  perform- 
ance of  contract  to  purchase  oil  and  gas  lease 
will  not  be  granted.— Smith  v.  Womack,  840. 


€=s>74  (Tex.CivJ^pp.)  Buyer  of  interest  in 
lease  under  executory  contract  held  entitled  to 
recover  amount  paid  as  for  failure  of  considera- 
tion.—Wilcox  V.  Crawford,  1104. 

Where  seller  of  interest  in  lease  fails  to 
perform,  purchaser  entitled  to  interest  on  an 
advance    payment    recovered. — Id. 

MINOBS. 

See  Infanta. 

MONEY  PAID. 

€=98  (Tex.Clv.App.)  Complaint  to  recover 
money  expended  held  to  show  consideration. — 
Elmendorf  v.  Mulliken,  1&4. 

MONOPOLIES. 

II.  TRUSTS     AND    OTHER    COMBINATIOHS 
IN  RESTRAINT  OF  TRADE. 

«=9l7(l)  (T«x.Clv.App.)  Contract  held  to  fix 
price  in  violation  of  anti-trust  laws.— Hubb- 
Diggs  Co.  V.  Mitchell,  425. 
<S=>I7(I)  (Tex.Clv.App.)  Communications  sub- 
sequent to  contract  fixing  resale  prices  held  ad- 
missible and  to  render  contract  violative  o£ 
statute.— W.  T.  Rawleigh  Co.  v.  Smith,  799. 
ie=s>2l  (Tex.Clv.App.)  Province  of  court  stat- 
ed.—W.  T.  Bawleigh  Co.  v.  Smith,  799. 

MORTGAGES. 

See  Chattel  Mortgages. 

I.  REQUISITES  AND   VALIDITT. 

(A)  Nature  and  Enaentiala  of  Conveyancea 
aa   Security, 

<S=s>32(l)  (Tex.Clv.App.)  Deed  absolute  on  its 
face  may  be  shown  to  be  a  mortgage.— Young 
V.  Blain,  851. 

€=332(2)  (Tex.Clv.App.)  For  deed  absolute  on 
its  face  to  be  held  a  mortgage,  it  must  bare 
been  so  intended  by  the  parties. — Young  v. 
Blain,  851. 

«S332(5)  (Tex.Com.App.)  Whether  deed  is 
mortgage  depends  on  extinguishment  of  debt. — 
Holmes  v.  Tcnnant,  313. 
€=^36  (Tex.Civ.App.)  Party  asserting  that 
deed  absolute  on  its  face  is  a  mort!;age  has  bur- 
den of  proof.— Young  v.  Blain,  851. 
«=338(l)  (Ark.)  Absolute  deed  held  intend- 
ed as  such,  and  not  as  mortgage. — ^Parker  v. 
Mitchell,  879. 

®=>39  (Tex.Com.App.)  Whether  conveyance  a 
mortgage  or  conditional  sale  held  question  of 
fact. — Holmes  v.  Tennant,  SlS. 
^X=339  (Tex.Clv.App.)  Evidence  insufficient  to 
carry  to  jury  whether  deed  absolute  on  its 
face  was  a  mortgage. — ^Young  t.  Blain,  8S1. 

III.   CONSTRUCTION  AND   OPERATION. 

(C)    Property    MortKnKPd,    and   Eatatea    of 
Partlea  Tbereln. 

<S=>I37  (Tex.Com.App.)  Mortgagor  remtJns 
owner  of  land.— Holmes  v.  Tennant,  313. 

TI.  TRANSFER   OF   PROPERTY  MORT- 
GAGED   OR    OF    EatlTY    OF 
REDEMPTION. 

<S=»282(4)  (Tex.Com.App.)  Proceeding  against 
mortgaged  property  before  action  against  its 
purchaser  necessary. — Farmers'  &  Merchants' 
State  Bank  of  Ballinger  v.  Cameron,  738. 

Tn.  PAYMF.NT  OR  PERFORMANCE  OP 

CONDITION,  RELEASE,  AND 

SATISFACTION. 

^=3319(3)  (Ark.)  Evidence  showing  release 
by.^SO  year  old  mortgagee  invalid  for  want  of 
mental  capacity.— Hawkins  v.  Randolph.  636. 

IX.  FORECLOSURE  BY  EXERCISE  OF 
POWER  OF   SALE. 

<S»372(4)  (Tex.Com.App.)  Owner  cannot  sev- 
er crops  or  rents  by  reservation  on  foreclosure 
sale.— Koberts  v.  Armstrong,  371. 
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XI.  RKDEilWPTION. 

€=>596,  597  (Tex.CoRi.App.)  Mortgagee  held 
not  entitled  to  invoke  defense  of  stale  demand. 
—Holmes  v.  Tenant,  313. 

MCNICaPAL  CORPORATIONS. 

S«e  Counties;    Schools  and   School  Districts; 
Stre«t  Bailroads. 

rV.   PROCGBDINGS    OF    COUWCII.    OR 
OTHER  GOVERIKINO  BODY. 

(B)   Ordinances   and    By- Laws    in   General. 

9=9|ll(l)  (Tenn.)  Ordinance  requiring  flag- 
man at  crossing  not  roid  for  failing  to  prescribe 
penalties. — Hines  y.  Partridge,  16. 
®=>l  1 1  (2)  (KyJ  Ordinance  must  have  en- 
acting clause. — Town  of  Nortonville  v.  Wood- 
ward. 224. 

T.   OFFICERS,    AGENTS,    AND    EMPI.0Y£S. 

(B)    Blnnlolpal    Departments    and    Olllcer* 
Thereof. 

^=9 1 83 (I)  (Ky.)  Filling  vacancy  of  marshal 
held  "appointment,"  and  not  "election."— Town 
of  Nortonville  v.  'Woodward,  224. 
«=»I83(4)  (Ky.)  De  facto  marshal  not  entitled 
to  salary.— Town  of  Nortonville  v.  Woodward, 
224. 

IX.   PCBLIO  IMPROVEHENTS. 

(B)    Preliminary^    Proceeding*    and    Ordli 
nances  of  Resolntlons. 

®s»32l(l)  (Mo.)  Action  of  authorities  in  es- 
tablishment of  sewer  district  conclusive  in  ab- 
sence of  fraud.— St.  Louis  Malleable  Casting 
Co.  v.  George  Q.  Prendergast  Const.  Co.,  989. 
City  authorities  judges  of  dimensions  of 
sewers. — Id. 

$=>323(3)  (Ark.)  Demurrer  to  answer  in  ac- 
tion attacking  organization  of  improvement  dis- 
tricts held  properly  overruled. — Johnson  v. 
Hamlen,  6. 

(E)    Assessnkcnts    tor    Benefits,    and    Spe- 
cial Taxes. 

®=>439  (Ark.)  That  betterments  assessed 
equal  to  the  estimated  cost  of  improvement  no 
ground  for  objection. — Meyer  v.  Board  of  Imp. 
Paving  Dist.  No.  3,  12. 

<S=»440  (Ark.)  That  property  in  improvement 
district  abutted  on  streets  already  paved  should 
be  considered.— Meyer  v.  Board  of  Imp.  Paving 
Dist.  No.  3,  12. 

Construction  of  improvements  by  owners 
should  be  considered  by  commissioners  of  im- 
provement districts. — Id. 

<8=:»450(2)  (Ark.)  Mistake  in  description  of 
boundaries  of  improvement  district  in  notice 
held  unimportant. — Johnson  v.  Hamlen,  6. 
<3=>450(2)  (Ark.)  Boundaries  of  improvement 
district  suflScient.— Meyer  v.  Board  of  Imp.  Pav- 
ing Dist.  No.  3,  12. 

®=»450(4)  (Mo.)  No  notice  of  establishment 
of  taxing  sewer  district  necessary. — St.  Louis 
Malleable  Casting  Co.  v.  George  G.  Prender- 
gast  Const   Co.,  989. 

®=3463  (Ark.)  Assessment  for  street  improve- 
ments open  to  attack  as  exceeding  20  per  cent 
limit. — ^Meyer  v.  Board  of  Imp.  Paving  Dist  No. 
3,  12. 

€=>484(3)  (Ark.)  Testimony  that  separate  im- 
provements could  be  constructed  as  one  will  not 
overcome  presumption  in  favor  of  legality  of 
separate  districts.— Meyer  v.  Board  of  Imp. 
Paving  Dist.  No.  3.  12. 

«=>485(5)  (Mo.)  Tax  bill  issued  for  sewer 
prima  facie  evidence  of  validity. — St.  Louis  Mal- 
leable Casting  Co.  v.  George  G.  Prenderfftst 
Const   Co.,  989. 

«»488, 489(1)  (Ark.)  Property  owners  may 
estop  themselves  to  attack  validity  of  improve- 
ment districts. — Meyer  v.  Board  of  Imp.  Pav- 
ing Dist.  No.  3,  12. 

<8=>488, 489(3)  (Ark.)  Signing  of  petition  for 
improvement  district  does  not  estop  petitioners 


trtm  attacking  ordinances  on  the  ground  that 
they  exceeded  the  law.— Meyer  v.  Board  of  Imp. 
Paving  Dist.  No.  3,  12. 

«=»488.  489(4)  (Mo.)  Acquiescence  with 
knowledge  of  sewer  improvement,  especially 
when  accompanied  by  acceptance  of  benefits, 
estops  owner. — St.  Louis  Malleable  Casting  Co. 
V.  George  Q.  Prendergast  Const.  Co.,  989. 
«s»488, 489(7)  (Mo.)  Property  owner's  com- 
plaint of  fraud  on  part  of  sewer  contractor  too 
late  after  work  completed. — St.  Louis  Malleable 
Casting  Co.  v.  George  G.  Prendergast  Const 
Co.,  989. 

«s=>5j3(5)  (Ark.)  After  expiration  of  time  to 
question  validity  of  improvement  assessments, 
third  persons  cannot  be  made  parties.— Meyer 
V.  Board  of  Imp.  Paving  Dist.  No.  3,  12. 
<S=>5I3(7)  (Mo.)  Evidence  held  snfficient  to 
support  validity  of  sewer  tax  bill. — St.  Louis 
Malleable  Casting  Co.  y.  George  G.  Prender- 
gast ConstxCo.,  989. 


XI.  USE  AND  REGULATION  OF  PVBI.IO 
PLACES,  PROPERTY,  AND  'WORKS. 

(A)   Streets  ana  Otiier  PnbUo  \irays. 

^»678  (Ky.)  Trustees  could  order  removal  of 
tree  in  alley. — Bardin  v.  Commonwealth,  208. 
®a»705(4)  (Mo.)  Negligence  per  se  to  violate 
ordinance  relating  to  manner  of  turning  at  in- 
tersections.—Borack  V.  Mosler  Safe  Co.,  623. 
®=)705(ll)  (Mo.)  Violation  of  traffic  ordi- 
nance to  be  actionable,  must  be  proximate  cause 
of  injury.— Borack  v.  Mosler  Safe  Co.,  62S. 

Cutting  comer  in  violation  of  city  ordinance 
held  not  proximate  cause  of  death. — ^Id. 
<S=»706(3)  (Mo.App.)  Excessive  speed  raises 
no  presumption  that  death  of  pedestrian  was 
caused  thereby.- Bibb  v.  Grady,  1020. 
<SS3706(5)  (Mo.App.)  Evidence  held  to  fail 
to  bring  case  within  humanitarian  rule. — Bibb 
V.  Grady,  1020. 

<&=3706(6)  (Mo.App.)  Evidence  held  insuffi- 
cient to  warrant  submission  of  negligence  to 
the  jury.— Bibb  v.  Grady,  1020. 
®=>706(8)  (Mo.App.)  Instruction  making  op- 
eration of  automobile  at  excessive  rate  of  speed 
in  violation  of  ordinance  negligence  held  not 
supported  by  evidence. — Fidelity  &  Casualty  Co. 
of  New  Vork  t.  Kansas  City  Rys.  Co.,  Ztl. 

XII.  TORTS. 

(A)  Exercise  of  Oovernmental  and  Corpo- 
rate Povrers  In  General. 

€=3733(1)  (Tex.Com.App.)  In  hauling  sand 
and  adjusting  damages  for  injuries  to  one 
therein  engaged,  the  city  acts  in  its  proprietary 
capacity.— Cawthorn  v.  City  of  Houston,  701. 
<S=>74I(I)  (Tex.Com.App.)  Charter  requiring 
injured  party  to  give  90  days'  notice  to  mayor 
and  council-  before  beginning  suit  upheld. — 
Cawthorn  v.  City  of  Houston,  701. 

Charter  provision  requiring  notice  within  90 
days  after  injury  applies  to  one  injured  while 
hauling  sand  for  city. — Id. 

Kequirement  of  notice  of  injury  applies  to 
city  employees. — ^Id. 

iS=»74l(3)  (Tex.Com.App.)  Mayor  and  coun- 
cil may  waive  strict  compliance  with  provision 
requiring  notice  of  personal  injury  b«fore 
bringing  suit.- Cawthorn  v.  City  of  Houston, 
701. 

A  commissioner  as  agent  for  commissioners 
and  mayor  may  waive  strict  compliance  with 
charter  provision.— Id. 

City  held  estopped  by  conduct  of  its  officers 
from  requiring  strict  compliance  with  charter 
provision. — Id. 

<g=>742(4)  (Tex.Com.App.)  Requirement  of  90 
days'  notice  of  injury  to  mayor  and  council 
must  be  alleged  if  applicable,  unless  waived, 
or  the  city  estopped. — Cawthorn  v.  City  or 
Houston.   701. 

<g=>742(6)  (Tex.Com.App.)  "Whether  <dty  com- 
missioner waived  strict  compliance  with  char- 
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ter  proTision  for  notice  of  personal  injury  WM 
a  jury  question.— Gawtliom  t,  Oitjr  of  Houston, 
701. 

(O)  Deteota  or  Obatracttona  In  Street*  amd 
Other  Public  Way*. 

«S3764(3)  (Ky.)  Municipality  liable  for  fail- 
ure to  maintain  entire  width  sidewalks  in  rea- 
sonably  safe  condition  if  sufficient  time  has 
elapsed  to  give  notice.— City  of  Newport  v, 
Scbmit,64. 

^3>77l  (Ky.)  Municipality  not  guarantor  of 
safety  of  pedestrians,  and  liot  liable  for  slip- 
pery sidewalk  caused  by  rain. — City  of  Newport 
T.  Schmit,  54. 

«=s796  (Tex.CIvJVpp.)  City  under  duty  to 
erect  barriers  at  necessary  points  on  streets. 
-<;ity  of  DaUas  y.  MaxweU,  429. 

Whether  ravine  into  which  Jitney  bus  plunged 
private  or  municipal  property  immaterial. — Id. 
^s>800(5)  (Tex.Clv.App.)  City  not  relieved 
from  liability  to  jitney  bus  passenger  injured 
through  its  negligence  and  ttiat  of  driver. — 
City  of  Dallas  v.  MaxweU,  429. 
«=s>808(l)  (Ky.)  Subsequent  owner  or  lessee 
liable  for  injuries  resulting  from  defective  side- 
walks which  amounted  to  nuisance.— City  of 
Newport  V.  Schmit,  54. 

Occupant  not  liable  for  defects  in  sidewalks 
which  he  did  not  create. — Id. 

Abutting  owner  who  imposes  "servitude"  on 
sidewalk  is  liable  if  he  allows  it  to  become  a 
nuisance  and  dangerous. — Id. 

Subsequent  owner  or  lessee  not  liable  for  nui- 
sance by  predecessor  until  request  for  abate- 
ment—Id. 

«s>808(3)  (Ky.)  One  opening  doorway  in  side- 
walk is  negligent,  if  he  fails  to  guard  the  open- 
ing.—Commonwealth  Power  Ry.  &  Light  Co.  t. 
Vaught,  247. 

#=»808(4)  (Ky.)  Occupant  not  liable  for  fail- 
ure to  repair  sidewalk. — City  of  Newport  t. 
Sdimit,  54. 

4=>609(l)   (Ky.)  Both  creator  and  maintainer 
of    a    nuisance    liable.— City    of    Newport    v. 
Schmit,  64. 
«s»8l2(2)   (MoJK^p.)  Notice  to  city  condition 

?irecedent   to   maintaining   action   for   injuries 
rom  defective  streets  or  sidewalks. — Thomas 
v.  CHy  of  St.  Joseph,  63. 

«=>8i7(l)  (Ky.)  Consent  of  municipality  to 
replacing  sidewalk  with  tiles  inferable. — City  of 
Newport  v.  Schmit,  54. 

4=»8I9(4)  (Tex.Clv.App.)  Evidence  held  suf- 
ficient to  sustain  finding  city's  negligence  was 
proximate  cause  of  jitney  bus  passenger's  in- 
jury.—City  of  Dallas  v.  Maxwell,  429. 
«=>8I9(7)  (Tex.Clv.App.)  Evidence  held  to 
sustain  finding  jitney  bus  passenger  did  not 
appreciate  dangers  of  use  of  street. — City  of 
Dallas  V.  MaxweU,  429. 

$s982t(6)  (Ky.)  Whether  a  tiled  portion  of 
sidewalk  laid  by  an  abutting  ovmer  was  unsafe 
question  for  the  jury. — City  of  Newport  v. 
Schmit,  54. 

«=>82I(I7)  (Ky.)  Whether  defendant's  serv- 
ants, who  opened  doorwav  in  pavement,  took 
precautions  to  warn  travelers,  question  for  the 
jury.— Commonwealth  Power  By.  &  Light  Co. 
V.  Vaught,  247. 

«=>82I(I9)  (Mo.)  Proof  that  proximate  cause 
of  injury  to  pedestrian  faUing  into  uncovered 
cellarway  was  violation  of  ordinance  as  alleg- 
ed held  insufficient  to  go  to  jury. — Bose  v. 
Biddle.  946. 

«=3822(l)  (McApp.)  Instruction  that  fact  of 
faU  was  no  evidence  of  negligence  improper. — 
WaUter  v.  City  of  St.  Joseph,  65. 

XIII.   FISCAI^  MAIf  AGBMBNT,  PDBI,IC 

DBUT,   SECURITIES,  AND  TAX> 

ATION. 

(C)  BoBda  and  OtUer  Seonrlties,  and  Sink* 
ing  Fnnda. 

«s>92S  (Tex.Clv.App.)  Provision  to  pay  in- 
terest on  high  school  bonds  in  year  of  dating 
proper  though  they  were  not  sold  until  next 


year.— Concho  Camp,  No.  66,  W,  O.  W.,  v. 
CHty  of  San  Angelo,  1106. 
^s>95l  (Tex.Clv.App.)  Provision  to  create 
sinking  fund  for  high  school  bonds  in  year  of 
dating  proper  though  they  were  not  sold  until 
next  year.— Concho  Camp,  No,  66,  W.  O.  W., 
V.  City  of  San  Angelo,  1106. 

(D)   Taxea   and   Otiter   Rerenae,   and   Ap- 
plieatioa  Thereof. 

4s>962  (Tex.Clv>pp.)  Levies  to  pay  for  fund- 
ing bonds  and  to  pay  off  judgment  on  street 
improvement  bonds  not  Umitation  on  power  of 
city  to  levy  taxes  for  street  improvements  to 
extent  of  15  cents  per  |100.— Ooocbo  Camp, 
No.  66,  W.  O.  W.,  T.  City  of  San  Angelo,  1106. 

MURDEB. 

See  Homicide. 

NAMES. 

€=>I0  (Ky.)  Contract  executed  by  one  doins 
business  under  assumed  name  is  voidable  only. 
— Koiy  Theater  Co.  v.  Love,  249. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «=>233-260. 

NAVIGABLE  WATERS. 

See  Wharves. 

NEGLIGE94CE. 

See  Master  and  Servant,  i3=>95-d32;  Monici- 
iml  Corporations,  «=s>733-S22;  Railroads, 
i9=>307-400;    Street  Railroads,  «=s>90-118. 

I.  ACTS   OB   OMISSIOHS   OOHSTITCTmO 
NBOIilOENCE. 

(C)  Condition  and  Dae  of  I,and,  Baildlnva> 
and  Other  Strnetnrea. 

$=>32(l)  (Ky.)  Reasonable  care  required  as 
to  customer. — ^Bridgford  v.  Stewart  Dry  Goods 
Co.,  22. 

®=932(l)  (McApp.)  Landowner  owes  to  in- 
vitee duty  to  keep  premises  reasonably  safe 
and  to  warn  of  concealed  dangers.— Jackson  v. 
Quarry  Realty  Co.,  1063. 

«s»48  (MoJKpp.)  Care  required  as  to  invitee 
using  wall  as  passway. — Hunter  v.  American 
Brake  Co.,  669. 

e=>ai  (Ky.)  Shopkeeper  may  aUow  customers 
on  wet  floor.— Bridgford  v.  Stewart  Dry  Goods 
Co.,  22. 

®=952  (Ky.)  Warning  of  starting  of  elevator 
required.—John  R.  Coppin  Co.  v.  Richards,  220. 

n.  PROXIMATE!   CAUSE   OF  INJURY. 

€=»56(3)  (Tex.Com.App.)  Law  of  proximate 
cause  applicable  to  violations  of  statutory  and 
common-law  duty.— San  Antonio  &  A.  P. 
Ry.  Co.  V.  Behne,  354. 

<S=>59  (Tex.Coin.App.)  Foreseeableness  of  in- 
jury as  "natural  and  probable  result"  element 
of  proximate  cause.— San  Antonio  &  A.  P.  By. 
Co.  V.  Behne,  854. 

<S=359  (Tex.Cotn>pp.)  One  liable  only  for  in- 
jury reasonably  anticipated. — Steed  v.  Gulf,  C. 
&  S.  F.  By.  Co.,  714. 

III.  CONTRIBUTORY  NBGLIGBKCB. 
(A)  Peraona  Injured  In  General. 

«s>65  (Ky.)  Bisk   of  injury   by   elevator  not 

assumed    by   contractor's   workman. — John   R. 

Coppin  Co.  v.  Richards,  229. 

®=s>66(2)   (Ky.)  Customer  knowingly  going  on 

wet  floor  assumes  risk.- Bridgford  v.  Stewart 

Drf  Goods  Co.,  22. 

$=967  (Ky.)  Electrician  in  elevator  shaft  heid 

not  guilty  of  contributory  negligence. — John  R. 

Coppin  Co.  V.  Richards,  229. 

(S=»83  (Mo.App.)  Humanitarian  rule  stated. — 

Bibb  V.  Grady,  1020. 

«=»83  (Tex.Com.App.)  Doctrine  of  "discover* 

ed  peril"  stated.- Baker  v.  Shafter,  34d. 
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IV.  ACTIOMB. 

lA)  Btvkt  of  AetlOB,  Part<«a,  Preltailaarr 
ProaeedlBsa,  and  Pleadlnv- 

«=»II7    (MoiApp.)    Contributory      negUgenee 

must  be  pleaded.— JSaldwin  t.  Kansas  City  Kys. 

Co.,  280. 

«x>ll9(l)  (M».)  Proof  of  all  acU  alleged  un- 

necessary.— Hartweg  v.  Kansas  City  Rys.  Co., 

280. 

«s>ll9(l)   (IMO.APP.)  Specific  charge  must  be 

establisbed. — ^Xarbroagh   v.   Hammond  Packing 

Co.,  72. 

Proof  of  one  of  specific  acts  charged  sufBcient 
-Id. 

<&S9|I9(6)  (Tex.C«lll.App.)  Discovered  peril 
must  be  pleaded.— Baker  v.  Shatter,  348. 

(B)  Bvldeaee. 

4t=>l34(2)  (Ky.)  May  be  proTen  by  circum- 
stantial evidence.— John  R.  Coppin  Co.  v.  Rich- 
ards. 229. 

^s>l34(IO)   (KyO  Degree  of  proof  required.- 
John  R.  Coppin  Co.  ▼.Richards,  229. 
«ssl34(IO)   (MoJ^pp.)  Bridence    that    an   in- 
Jury  resulted  from  one  of  two  causes  insuffi- 
cient.— Hunter  ▼.  American  Brake  Co.,  659.' 

(C)  Trial.    Jndarment,    and    Re-vleir. 

«s»l36(9)  (Ky.)  Contributory  negligence  for 
jury.— Cincinnati,  N.  O.  &  T.  P.  R.  Go.  v.  Ows- 
ley, 210. 

«=>I36(I5)  (Mo.App.)  Dumiikeeper's  care  in 
directing  driver  held  for  jury. — Jackson  T. 
Quarry  Realty  Co.,  1063. 
«s»l3S<22)  (Mo.App.)  As  to  switchman 
stumbling  on  coal  left  on  passway  in  building 
fceld  question  for  jury.— Hunter  v.  American 
Brake  Co.,  659. 

«=9l36(26)  (Mo.App.)  Contributory  negligencs 
in  using  dump  roadway  held  for  jury. — Jackson 
V.  Quarry  Realty  Co.,  1063. 
$S9i36(26)  (Tenn.)  Contributory  negligence 
question  for  jury. — Hines  v.  Partridge,  16. 
«=>I36(27)  (Ky.)  Contributory  negligence  of 
person  injured  by  falling  coalpue  held  for  jury. 
— Frankfort  Elevator  Coal  Co.  v.  Williamson, 
241. 

«=9l38(l)  (McApp.)  Instruction  objection- 
able in  not  requiring  finding  of  negligent^.— 
Hunter  v.  American  Brake  Cio.,  669. 
«cs>l39(l)  (Mo.App.)  Instruction  defining  "or- 
dinary care"  held  correct.— Buehler  ▼.  Waggen- 
er  Paint  &  Glass  Co.,  283. . 
«=»I39(2)  (Mo.App.)  Instruction  held  erro- 
neous, as  imposing  absolute  liability  for  in- 
vitee's injury.— Hunter  v.  American  Brake  Co., 
6S9. 

4s»l40  (Mo.)  Form  of  instruction  on  proxi- 
mate cause  of  injury.— Lackey  v.  XTnlted  Rys. 
Co.,  066. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

See  Criminal  Law,  «=9905-941. 

II.  GROtlllDS. 
(H)   Xatrl-r  Diacovered  BiTldeno*. 

«=>99  (Mo>pp.)  The  granting  of  new  trial  for 
newly  discovered  evidence  rests  largely  in  dis- 
cretion of  trial  court.— Gerth  v.  Christy,  639. 
«E9l02(9)  (Mo.App.)  Denial  of  new  trial  on 
ground  of  newly  discovered  evidence  not  an 
abuse  of  ^scretion,  though  witness  was  not 
friendly  wiui  movant.-TOerth  v.  Christy,  639. 

III.  PROCBEDINGS  TO  PROOVRB  lOSW 
TRIAL. 

€=>  163(2)  (Mo.App.)  Sustaining  motion  on 
one  ground  overrules  other  grounds.— Buehler  T. 
Waggener  Paint  &  Glass  Co.,  283. 

NONSUIT. 

See  Dismissal  ^d  Nonsuit. 


NOTES. 

See  Bills  and  Notes. 

NOVATION. 

«=>7  (TexXiv.App.)  Seller  could  not  anbeti- 
tute  other  party  in  its  place.— Tecumseh  00  & 
Cotton  Co.  ▼.  Oreabfvi.  468. 

NUISANCE. 

I^  PRIVATE  IfVISAllCBS. 
(D)  AotlOBS   for  Damavea. 

€=342  (Ky.)  Subsequent  owner  or  lessee  not 
liable  for  nuisance  by  predecessor  tintil  re- 
quest for  abatement— CSty  of  Newport  v. 
Schmit,  64. 

U.  PVBUO  NVISANCBS. 

(B)   Rlcbta  and  Remedies  of  FriTata  Per- 
sons. 

4=976  (Ky.)  That  subsequent  owner  or  lessee 
not  liable  for  nuisance  by  predecessor  until 
request  for  abatement  not  applicable  to  public 
nuisance.— City  of  Newport  v.  Schmit,  54. 

OFFICERS. 

See  Clerks  of  Courts;  Coroners;  Justices  of 
the  Peace;    B«ceivers. 

III.  RIGHTS,  POWERS,  DUTIBS,  AND  IjIA- 
BII.ITIBS. 

®=>94  (Ky.)  Neither  state  nor  county  is  lia- 
ble to  officers  in  absence  of  legal  obligation.— 
Lewis  V.  James,  626. 

«=>99  (Ky.)  Legislature  can  add  to  duties 
without  providing  additional  compensation. — 
Lewis  V.  James,  626. 

<S=9 100(1)  (Ky.)  Reauirement  of  services 
without  compensation  does  not  violate  provi- 
sion against  change  of  compensation  unless 
existing  laws  authorize  compensation. — Lewis 
V.  James,  526. 

«=»IO0(2)  (Ky.)  Prohibition  against  change 
of  salaries  applies  only  to  salaried  officers. — 
Lewis  V.  James,  626. 

PARENT  AND  CmLD. 

See  Infants. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  spedfic  topics. 

V.  DEFECTS,   OBJEOTIOMB,  AUD 
AMENDMENT. 

«=»94(2)  (Ky.)  Mere  mistake  or  misnomer 
in  plaintiff's  name  pleadable  in  abatement  only. 
— Stange  v.  Price,  532. 

4e995(5)  (Ky.)  Amended  petition  setting  up 
that  plaintiff  which  sued  a  corporation  was  In 
fact    a    partnership    permissible.— Stange     ▼. 

Price,  632.  

PARTITION. 

II.  ACTIONS  FOR  PARTITION. 
(B)  Proceedlnva  aad  Relief. 

#s>96  (Ky.)  Court  or  commissioner  cannot 
give  warranty  unless  authorized  by  parties.— 
Beale  v.  Stroud,  622. 

«s>il6(l)  (Ky.)  Implied  warranty  of  title 
does  not  run  to  alienees.— Beale  v.  Stroud,  522. 

Purchaser  of  coparcener's  share  at  judicial 
sale  not  entitled  to  benefits  of  implied  warranty 
of  title.— Id. 

Parties  not  presumed  to  have  aasumed  ob* 
ligations  not  implied  bv  law.— Id. 

Parties  do  not  acquire  new  title. — Id. 

PARTNERSHIP. 

n.  THB  FIRM,  ITS  NAME,  POWERS.  AND 
PROPERTY. 

4=>64  (Ky.)  That  corporate  lessee  transacted 
business  in  name  of  its  president  will  not  war- 
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rant  refusal  of  extension  of  lease.— Kozy 
Theater  Ck>.  t.  Lore,  249. 

PAYMENT. 

See  Subrogation;  Tender, 

I.  REIdlJISITBa  AN%  SCFPICIBNCT. 

4=»33  (Mo.App.)  Check  not  only  insufficient, 
but  also  conditional,  not  operative  as  payment. — 
Lange  t.  Midwest  Motor  SecuritiesoCo.,  272. 

IV.  PLBADINO,    BTIDBNCB,    TRIAI.,    AND 

RBVIB'W^. 

«=a73(4)  (Tex.Clv.App.)  Evidence  of  payment 
of  check  held  sufficient.— Wilcox  v.  Crawford, 
1104. 

PENSIONS. 

«=s>2  (Ark.)  "Pension"  defined.— Hawkins  r. 
Randolph,  6S6. 

PERJURY. 

I.  OFPKRSBSS  AND   RBfSPOBr8IBII.ITT 
THBRBFOR. 

^^13  (Ark.)  Defendant  who  induced  his  wife 
to  make  false  affidavit  cannot  be  guilty  of  "per- 
jury," offense  being  "subornation  of  perjury." 
—Thomas  v.  State,  20O. 

Where  defendant  induced  his  wife  to  swear 
to  false  affidavit,  he  is  not  guilty  of  subornation 
of  perjury  unless  she  knew  of  the  falsity. — Id. 

PHYSICIANS  AND  SURGEONS. 

€=>6(I0)  (M«.App.)  State  not  required  to 
prove  defendant,  charged  with  practicing  with- 
out a  license,  had  not  obtained  license. — State 
v.  Gardner,  1057. 

«=>6(ll)  (Mo.A|»p.)  Verdict  finding  chiroprac- 
tor guilty  of  practicing  medicine  without  a  li- 
cense held  not  defective. — State  t.  Gardner, 
1067. 

4=>I4('<^  (McApp.)  Degree  of  care  required 
by  physicians  using  X-ray  machines  stated.— 
Evans  v.   Clapo.  79. 

4s»l5  (Mo.App.)  Where  X-ray  was  used 
merely  for  diagnosis  and  patient  was  burned, 
physician  cannot  defeat  recovery  on  the  ground 
of  honest  mistake  in  treatment,— Evans  v. 
Clapp,  79. 

In  action  for  X-ray  bums,  the  rules  govern- 
ing the  liability  of  physicians  and  surgeons  are 
applicable.— Id. 

^=>I5  (McApp.)  Physician's  mistake  in  diag- 
nosis, to  be  actionable,  must  have  been  negli- 
gent.— Qottschall  V.  Geiger,  87. 

Negligence  in  advising  an  operation  must  be 
determined  in  light  of  conditions  existing  be- 
fore operation. — ^id. 

*=»I8(7)  (McApp.)  That  X-ray  examinations 
do  not,  when  carefully  used,  produce  burns, 
might  be  considered  on  question  of  care. — Evans 

V.  Clapp,  79. 

«=I8(8)  (Mo.App.)  Evidence  held  to  warrant 
finding  that  plaintiff  was  burned  by  defendant's 
negligent  nse  of  X-ray  machine.— Evans  v. 
Clapp,  79. 

<9=»I8(9)  (Mo.App.)  Wheth«-  pliysidan  was 
negligent  in  advising  unnecessary  operation 
held  for  iury.— Gottschall  v.  Geiger,  87. 
^»I8(I0)  (McApp.)  Instruction  on  the  care 
required  of  a  physician  not  erroneous.— Evans 
V.  Clapp,  79. 

PLEADING. 

See  Equity,  <S=»136. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  uso  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  Ai:i.EGATIONS  IN 
GBNBRAL. 

«=98(I6)  (Tex.Civ.App.)  Allegations  of  undue 
influence  held  mere  conclusions.— Ater  v.  Moore, 
467, 


<S=»34(6)  (McApp.)  Petition  npheld  on  objec- 
tion to  evidence  if  any  cause  of  action  is  stat- 
ed though  imperfectly.-^'C!onnelI  t.  Kanaas 
Caty,  1040. 

On  objection  to  any  evidence  petition  not  in- 
sufficient if  fact  not  expressly  stated  ia  neces- 
sarily implied.— Id. 

<»3>36(3)  (Tex.Clv.App.)  Evidence  in  support 
of  plea  in  confession  and  avoidance  admissible 
despite  defendant's  admission.— Rawlioga  r, 
Ediger,  163. 

II.  DBCI.ARATION,   COMPLAINT,  PETI- 
TION, OR  STATEMENT. 

^^54  (Mo.App.)  Each  separate  count  mnst 
be  a  comi^ete  statement  of  cause  of  action.— 
Orr  V.  Russell,  275. 

IIL  PLBA  OR  ANSIVBR,  CROSS-COM- 
PLAINT, AND  AFFIDAVIT  OF 

DBFBNSB. 

(B)  Dllstorr  Pleas  uma  Mmttcr  In.  Abate- 
ment. 

<8=>I06(I)  (Ky.)  Plea  in  abatement  does  not 
ucuy  right  of  action,  and  must  give  better 
writ.— Stange  t.  Price,  532. 
«=s  1 1 1  (Ky.)  Pleading  of  nul  tiel  corporation 
is  in  abatement,  and,  if  sustained,  additional 
parties  may  be  ordered.— Stange  v.  Price,  532. 

After  plea   of   nul   tiel   corporation   sustain- 
ed, defendant  entitled  to  dismissal  in  absence  of 
tendered  amendment. — Id. 
e=»lll    (TexX«M.App.)  Sustaining     plea     in 
abatement  effective  only  as  a  dismissal  of  pre- 
mature   action.— Humphrey    v.    National   Vire 
Ins.  Co.  of  Hartford,  Conn.,  760. 
€=»!  1 1   (Tex.Civ.App.)  Plea  of  privilege  prima 
facie  proof  of  right  to  transfer. — Sinton  State 
Bank  v.  Tyler  Commercial  College,  170. 
«s>lll    (Tex.Clv.App.)  Controverting   plea   of 
privilege  need   not   set  out  facts  required  by 
statute   where   they   are    alleged  in   the   peti- 
tion.—First  Nat.  Bank  v.  Childs,  807. 

Not  proper  to  express  opinion  on  matter* 
going  to  the  merits  in  hearing  upon  change  of 
venue. — Id. 

On  plea  of  privilege,  it  is  sufficient  for  plain- 
tiff to  plead  a  cause  of  action,  and  prove  that 
it  arose  in  whole  or  in  part  m  county  where 
suit  was  brought. — Id. 

Prima  fade  right  to  change  of  venne  under 
plea  of  privilege  overcome  by  evidence. — Id. 

V.  DBMVRRBR  OR  BXCBPTION. 

«=>2I4(I)  (Tex.Clv.App.)  Facts  alleged  in  pe- 
tition admitted  by  general  demurrer. — Hubb- 
Diggs  Go.  V.  MitcheU,  425. 
«=92I4(I)  (Tex.Clv.App.)  Allegations  of  fact 
taken  as  true  on  demurrer. — Home  Life  &  Ac- 
cident Co.  V.  Jordan,  802. 
<&s>2l6(l)  (Ky.)  On  demurrer  to  petition  only 
petition  and  exhibits  filed  with  it  can  be  con- 
sidered.— ^Arnett  v.  Elkhorn  Coal  Corporation, 
219. 

TI.    AMBNDBD    AND    SUPPLBSHBRTAL 
PLBADINGS   AND    RBPLEADER, 

€=9229  (Ky.)  Amended  pleadings  must  be  in 
furtherance  of  justice  and  not  substantially 
change  claim  or  defense. — Fozwell  v.  Justice, 
509. 

<S=3236(3)  (Tex.Clv.App.)  Permitting  plaintiff 
to  file  trial  amendment  discretionary  with  court. 
— Holden  v.  Evans,  146. 

€=>236(7)  (Ky.)  Refusal  to  file  amended  an* 
swer  changing  issues,  etc.,  not  abuse  of  discre- 
tion.—Foxwell  V.  Justice,  509. 
$=a237(8)  (Ky.)  Court  may  refuse  to  file  of- 
fered amendment  if  it  appears  to  change  is- 
sue.—Foxwell  V.  Justice,  509. 
^=»238(3)  (Ky.)  Offered  amendment  should  be 
supported  by  affidavit.— Fozwell  v.  Justice^ 
509. 

®=»248(4)  (Tex.Civ.Ap4i.)  Plaintiff  could  amend 
petition  by  asserting  remedy  on  contract  in- 
consistent  with   that  first  pleaded,   that  con- 
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tract  had  been  repudiated.— Hartford  Life  Ids. 
Co.  t.  Patterson.  814. 

«=»252(2)  (MoJkpp.)  Though  plaintiff  elected 
to  go  to  trial  on  the  second  count,  the  first 
count  of  the  petition  did  not  become  an  aban- 
doned pleading. — Orr  t.  Bussell,  275. 

XIII.   DEFECTS   AND    0BJE;CTI0N9>  "WAIV- 

EH,  AND   AIDER  BY    VERDICT   UH 

JDDGAENT. 

<e=>406(5)  (Mo.App.)  Defective  reference 
from  one  count  to  another  waived  by  failure  to 
object.— Orr  v.  Bussell,  275. 
^=>4II  (Mo.)  Objection  to  counterclaim  in 
suit  to  cancel  notes  waived  by  failure  to  de- 
mur.— Thomas  v.  Goodrum,  671. 
<=>433(3)  (Tex.Com.App.)  Pleadings  not  spe- 
cially excepted  to  held  to  support  judgment  on 
finding  cotton  was  not  compressed  in  workman- 
like manrer. — Elder,  Dempster  &  Co.  v.  Weld- 
NeviUe  Cotton  Co.,  102. 

^E=>433(8)  (Mo.App.)  Petition  in  action  for  in- 
juries held  sufScient  after  verdict  as  against 
objection  that  city's  notice  of  defect  was  not 
alleged;  "maintain."— O'Connell  v.  Kansas 
City,  1040. 

PLEDGES. 

«=»24  (Mo.App.)  Pledgee  of  note  to  secure  a 
forged  note  held  to  have  no  right  thereto. — 
Conway  v.  Flaugh,  1045. 

<=>56(l)  (Tex.Com.App.)  Collateral  to  be 
sold  at  public  auction  after  advertisement  and 
notice  to  pledgor  in  absence  of  agrepment  to 
contrary.— Haynes  v.  Western  Union  Telegraph 
Co.,  361. 

«s>56(7)  (Mo.App.)  Pledgee  purchasing  col- 
lateral at  sale  held  entitled  to  benefit  of  lien 
on  mortgage  in  real  estate.— Franklin  Bank  v. 
Meinecke,  1067. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRDETION. 

See  Adverse  Possession;  limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers. 

I.  THB   RS:i4ATION. 

(A)  Creation  nnd  Exlatenoe. 

«=s»2l  (Ky.)  Agency  may  be  shown  by  agent's 
testimony.— Grove  Lodge  No.  274,  I.  O.  O.  F., 
V.  Fidelity  Phenix  Ins.  Co.,  215. 

II.  UCTCAIi    RIGHTS,    orTlBS,    AND    IiIA- 
BIUTIBS. 

(A)  S!s««i>tlon  of  Atrener. 

9=»70  (Tex.ComJVpp.)  Same  person  may  be 
appointed  agent  for  collection  and  payment  by 
different  parties.— Shaw  v.  First  State  Bank  of 
AbUene,  325. 

in.  BIGHTS  AND   LIADILITIBS  AS  TO 
THIRD  PERSONS. 

(A)  Povrera  of  Aarent* 

«=»92(2)  (Tex.Coin>pp.)  Payment  of  note  is 
complete  when  funds  have  reached  hands  of 
agent  authorized  to  receive  it. — Shaw  v.  First 
State  Bank  of  Abilene,  325. 
4s>'l03(9)  (Ark.)  Owner  of  land  authorizing 
agent  to  sell,  bound  by  terms  of  contract  made 
by  him.— Battle  v.  Draper,  869. 
«=s>l03(ll)  (Ky.)  Agent  to  sell  land  authoriz- 
ed to  sell  for  cash,  and  principal  not  bound  by 
other  sale,  in  absence  of  ratification.— Barriger 
V.   Bryan,  5()«. 

«E»I24(3)  (TexXoin.App.)  Whether  repre- 
sentative of  loan  company  was  agent  of  holder 
of  vendor's  lien  note  authorized  to  receive  pay- 
ment of  the  not*  held  for  the  jury.— Shaw  v. 
First  State  Bank  of  Abilene,  326. 


PRINCIPAL  AND  SURETY. 

See  Indemnity. 

III.  DISCHARGE  OF   SITRBTT. 

<S=>I00(4)  (Tex.Civ.App.)  Test  stated  as  to 
whether  modifications  affect  liability  onder  con- 
tractor's bond  reserving  right  to  modi^. — 
Southern  Surety  Co.  v.  Nalle  &  Co.,  402. 

Change  from  three-story  to  four-story  build- 
ing may  release  surety  under  contractor's  bond 
reserving  right  to  "alter  or  modify  plans  and 
specifications."- Id. 

€=>I28(I)  (Tex.Civ.App.)  Change  In  plans 
ratified  by  surety  will  not  release  him.— South- 
ern Surety  Co.  v.  Nalle  &  Co.,  402. 

IT.  REMEDIES   OF   CREDITORS. 

€:»I61  (Tex.Civ.App.)  Kvidence  sustaining 
finding  that  surety  had  received  additional  com- 
pensation on  account  of  alterations  in  plans.— 
Southern  Surety  Co.  v.  Nalle  &  Co.,  402. 

PROHIBITION. 

I.  NATVRE   AND  GROUNDS. 

€i=>5(3)   (Mo.)  Application  for,  held  a  collater- 
al attack  on  order  for  sale  of  property  by  re- 
ceiver.— State  ex  rel.  Missouri  Motor  Bus  Ca  ' 
V.  Davis,  570. 

$=9 1 0(2)  (Mo.App.)  Want  of  jurisdiction  held 
to  appear  as  a  matter  of  law  on  the  face  of  a 
judgment  awarding  an  injunction  so  that  pro- 
hibition would  lie. — State  ex  rel.  Toungman  v. 
CaUioun,  647. 

II.  JURISDICTION,  PROCEEDINGS,  AND 
REI.IEF. 

€=928  (Mo.)  Question  of  malice  in  writing  let- 
ter cannot  be  considered  by  Supreme  Court  on 
application  for  prohibition.— State  ex  rel.  Tune 
v.  Falkenhainer,  257. 

€=328  (Mo.)  Supreme  Court  has  no  antiiority 
to  amend  subpcena  duces  tecum  in  prohibition 
proceeding. — State  ex  reL  Feinsteln  v.  Hart- 
man,  982. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

®=39  (Mo.App.)  Possession  of  personalty  prima 
facie  proof  of  ownership. — Jolmston  v.  Brown 
Bros.  Iron  &  Metal  Co.,  1011. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  €=^321-513. 

PUBLIC  LANDS. 

III.  DISPOSAI,  OF  I.ANDa  OF  THE  STATES. 

®=»I73(4)  (Tex.Civ.App.)  Evidence  held,  to 
prove  land  appraised  at  figure  at  which  it  was 
sold.— Gulf  Production  Co.  v.  State,  124. 
<3=3l73(22)  (Tex.Clv.App.)  Purchaser's  right 
to  reinstatement  on  same  terms  as  original  pur- 
chase not  affected  by  Land  Commissioner's  sub- 
sequent reclassification  of  land. — Gulf  Produc- 
tion Co.  V.  State,  124. 

Forfeitures-  not  favored. — Id. 

Purchaser  after  forfeiture  of  previous  sale, 
who  voluntarily  abandoned  land,  nad  no  inter- 
vening rights  barring  reinstatment  of  original 
purchaser. — Id. 

Right  to  reinstatement  not  affected  by  fact 
that  cancellation  of  abandoned  sale  to  third  per- 
son had  not  been  formally  entered  on  Land 
Office  books.— Id. 

Qui|ulaim  deed,  executed  after  forfeiture,  en- 
titled grantee  to  reinstateitient  under  statute. 
—Id. 

Right  to  reinstatement  aot  affected  by  false 
representations   to  Land   Commissioner. — Id. 
4r3>l76(2)    (Tex.)  Descriptive  matter  inserted 
by  mistake  should  be  rejected.— Wilson  t.  Oir- 
aud,  1074. 
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V.   SPAHISH.   MBXIOAM.   FRBNCH,  AlTD 

ROSSIAH  GKAirrs. 

«s>l98  (Ttx.)  Treaty  of  Guadalupe  Hidalgo 
does  not  protect  Mexican  laud  grants  not  in 
existence  when  the  treaty  was  signed. — ^Kenedy 
Pasture  Co.  v.  State,  683. 
®»I99  (Tex.)  A  nation  may  not  grant  tiUe 
to  land  to  which  it  has  no  title. — Kenedy  Pas- 
ture Co.  T.  State,  683. 

Power  of  Mexican  government  to  grant  land 
in  territory  ceded  to  this  country  ended  with 
signing  of  treaty.— Id.  i 

4s>203  (Tex.)  Appropriation  void  on  its  face 
does  not  give  character  of  "titled  land"  or 
"land  equitably  owned"  within  constitutional 
provision.— Kenedy  Pasture  Co.  v.  State,  688. 
$s»209  (Tex.)  Abandonment  of  grant  must  be 
shown  by  unequivocal  act  evidencing  intention, 
and  mere  failure  to  assert  right  is  msufScient 
—Kenedy  Pasture  Co.  v.  State,  683. 

Parties,  allowing  rights  to  slumber  70  years 
in  buried  records  in  foreign  country  with  no 
possession,  held  not  entitled  to  establish  claim 
against  innocent  purchasers. — Id. 
^s>2IO  (Tax.)  Copies  of  original  letters,  shown 
to  be  genuine  and  found  in  Mexican  archives, 
held  admissible  to  show  equitable  title.— Kenedy 
Pasture  Co.  v.  State,  683. 

Parties  buying  from  state  held  innocent  i^ur- 
chasers  as  against  record  of  invalid  Mexican 
grant.- Id. 

Parties  purchasing  from  the  state  not  requir- 
ed to  search  Mexican  records  of  ancient  towns. 
—Id. 

d=>223(l)  (Tex.)  Party  having  paid  for  land 
and  had  it  surveyed  prior  to  1836  acquired  in- 
choate and  equitable  title  protected  by  treaty. 
—Kenedy  Pasture  Co.  v.  State,  683. 

Claimants  under  Mexican  grant  cannot  com- 
plain of  judgment  for  innocent  purchasers 
whom  they  did  not  reimburse. — Id. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Gas;    Bailroads;    Street  Rail- 
roads;   Telegraphs  and   Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

I.  RIGHT   OF  ACTION  AND  DBFBNSBS. 

€=>I0(4)  (Ky.)  Title  by  adverse  possession 
supports  action. — Wilson  t.  Pioneer  Goal  Co., 
37. 

II.  PR0CBBDINO9  AND  RBIylBF. 

€='34(1)  (Ky.)  Petition  claiming  ownership 
and  possession  of  land  and  setting  forth  mat- 
ter of  adverse  claims  is  sufficient— Amett  v. 
Elkhoru  Coal  Corporation,  210. 
4=»35(2)  (Ky.)  Petition  showing  defendant 
claimed  under  plaintiff's  grantor  without  show- 
ing date  of  plaintiff's  deed  is  insufficient. — Ar- 
nett  V.  Elkborn  Coal  Corporation,  210. 
«s>44(4)  (Ky.)  Evidence  held  to  warrant  find- 
ing of  delivery  of  deed  by  defendant  husband  to 
first  wife,  plaintiff's  ancestor,  etc — ^Petty's 
Heirs  t.  Petty,  52. 

QUO  WARRANTO. 

I.  NATCRB   AND  GROUNDS. 

4=>8  (Tex.Clv.App.)  Existence  of  levee  dis- 
trict could  be  questioned  only  by  state  in  quo 
warranto  proceeding.— Wilmarth  v.  Reagan, 
445. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROL  AND  RE6i;i.ATION  IN 
GBNBRAI.. 

«=>5</2  [New,  vol.  6A  Key-No.  Series] 

(Tex.ClvJ^pp.)  Judgment  fixing  lien 
against  properties  of  dismissed  defendant  own- 
ing road  under  federal  control  erroneous.— 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Hamrick,  166.  1 


*so5i/2  [New,  vol.  6A  K«y-No.  Series] 

(Tex.Civ.App.)  Snbstitntion  of  federal 
agent  under  Transportation  Act— Payne  v. 
White  House  Lumber  Co.,  417. 
«s>5</2  [New,  vol.  6A  Key-No.  Sarle*] 
,  ,.  (Tex.Clv>pj».)  Federal  Director  Gener- 
al liable  for  Injuries  from  defective  crossing. 
—Payne  r.  WaUis,  1114. 

▼I.  OONSTBCCnON,    MAINTBNANCB,    AND 
BOUIPMBNT. 

^113(10)  (Tex.Com.App.)  Insufficient  drain- 
age held  not  proximate  cause  of  drowning  in 
flood.— San  Antonio  &  A.  P.  By.  Co.  ▼.  Behne, 
3o4. 

X.  OPERATION. 

(B)     atmtutorr,     Mnnlolpal,     sad     omctal 

Reamlatloaa. 

i»=»226  (Ky.)  Waiting  room,  which  is  dark, 
stuffy,  too  small,  or  dirty,  not  "suitable  wait- 
ing room."— Commonwealth  y.  Looisrille  &  N. 
B.  Co.,  236. 

«»236  (Teaa.)  Ordinance  limiting  speed  to  4 
miles  per  hour  not  unreasonable.- Hines  v. 
Partridge.  16. 

^255(8)  (Ky.)  Indictment  charging  railroad 
with  failure  to  provide  waiting  room  not  duplic- 
itous  or  demurrable.— Commonwealth  v.  Louis- 
viUe  &  N.  B.  C!o.,  236. 

Indictment  for  failure  to  provide  suitable 
waiting  room  should  not  couple  word  "public" 
with  "passengers." — Id. 

(F)  Aceldenta  at  Croaainca. 
«=»307(4)   (Tex.Clv.App.)  Flagman    only    re- 
quired at  unusually  dangerous  crossings. — Bak- 
ei;  ▼.  Hodges,  844. 

$=>30B  (Tex.Clv.App.)  Violation  of  ordinance 
requiring  flagman  negligence. — Baker  v.  Hodg- 
es, 844. 

«=s>3l2(4)  (Mo.App.)  Lookout  required.— Ru- 
enzi  V.  Payne,  294. 

®=»3I3  (Mo.App.)  Omission  of  statutory  sig- 
nal prima  facie  negligence. — ^Buenzi  v.  Payne, 
294. 

<S=>3i6(4)  (Mo.App.)  Speed  of  60  miles  an 
hour  common-law  negligence.— Buenzi  v.  Payne, 
204. 

«=>3I6(4)  (Tex.Civ.App.)  Speed  ordinance  im- 
material where  speed  was  negligent. — Baker  v. 
Hodges,  844. 

®=»3I7  (Mo.App.)    Violation    of    speed    ordi- 
nance held  negligence.— Ruenzi  v.  Payne,  294. 
«=>324(l)   (Mo.App.)  Care  required  of  pedes- 
trian.— Ruenzi  v.  Payne,  294. 
<3=>324(3)   (Tena.)  Automobilist's  violation  of 
statute  does  not  affect  right  to  recover  damag- 
es.—Hines  T.  Partridge.  16. 
«=»327(5)   (Mo^^pp.)  Failure    to    look    both 
ways   for   trains   heUi  negligence.— Ruenzi    v. 
Payne.  294. 

9=9337(1)  (Tex.Clv.App.)  Failure  to  have  flag- 
man At  obstructed  crossing  held  proximate 
cause  of  injury. — Baker  v.  Hodges,  S44. 
®=>338  (Mo.App.)  Contributory  negligence  no 
defense  under  humanitarian  rule.— Buenzi  ▼. 
Payne,  294. 

Discovered    peril    doctrine    applied. — Id. 
«=>345(i)    (Tex.ColnJ^pp.)  Issue  of  discover- 
ed peril  held  not  raised  by  pleading. — Baker  v. 
Shafter,   349. 

9=>346(5)  (Tex.Cem.App.)  Burden  of  showing 
contributory  negligence  on  defendant— Mis- 
souri. K.  &  T.  By.  Co.  of  Texas  t.  Merchant. 
327. 

«=>348(6)  (Tex.Coni.App.)  Jury  may  consider 
evidence  most  favorable  to  plaintiff. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Merchant,  327. 
«s»348(8)  (Tex.Coni.App.)  Driver  of  aut» 
struck  held  not  conclusively  jhown  to  have  seen 
train  in  time.— Missouri,  K.  &  T.  By.  Co.  of 
Texas  v.  Merchant  327. 

«=a350(5)  (Tena.)  Negligent  in  backing  train 
over  crossing  without  flagman  held  for  jury. — 
Hines  v.  Partridge,  16. 
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^»350(5)  (TexXiv^pp.)  Negligence  in  main- 
taining flagman  question  of  fact. — Bakei  t. 
Hodges,  844.  ^      . 

Negligence  of  conductor  failing  to  station  flag- 
man at  crossing  held  question  of  fact. — Id. 
<&S9350(II)    (Tenn.)    Negligence     in    backuig 
train  at  unlawful  speed  over  crossing  held  for 
jury.— Hines  v.  Partridge,  16. 
«=>350(ll)    (Tex.Civ.App.)    Negligent     speed 
held  Question  of  fact— Balier  t.  Bodges,  844. 
«=>350(I3)   (Tenn.)  Automobilist's   negligence 
held  for  jury.— Hines  t.  Partridge,  16. 
«=»350(I6)   (Tex.Com.App.)    Failure   to    look 
and  listen  not  conclusive  of  contributory  negli- 
gence.— Missouri,  K.  &  T.  Hy.  Co.  of  Texas  v. 
Merchant,  327.  ■  .,     ,_. 

«s»350(22)  (Tex.CivA|»P-)  AutomobUe  drirer 
going  12  miles  an  hour,  though  view  was  ©In- 
structed, held  not  negligent  as  a  matter  of  law. 
—Payne  v.  Wallis,  1114. 

«5>350(2S)  (McApp.)  Contributory  negli- 
gence of  pedestrian  with  obstructed  view  held 
for  jury. — Ruenzi  v.  Payne,  294. 
«=»350(33)  (McApp.)  Negligence  under  hu- 
manitarian rule  held  for  jury.— Ruenzi  v.  Payne, 
294. 

<a)  Injnrte"  *•  Petf'onM  on  op  ii«»r  Tracks. 
«=>355(2)  (Ky.)  Joint  right  in  passway.— «n- 
cinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Owsley,  210. 
«s>336(l)  (Ky.)  Habitual  use  of  tracks  deter- 
mines right  to  go  thereon.— Hines  v.  Wilsons 
Adm'x,  23.  ^  ,       „ 

€=>356(3)  (Ky.)  Trespassers  becoming  licen- 
sees by  user.— Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Owsley,  210.  .      , 

$=»369(3)  (Ky.)  Lookout  and  signals  required 
where  tracks. are  used  by  public- Hines  v. 
Wilson's   Adm'x,  23. 

<S=>377  (Ky.)  Injury  to  pedestrian  who  steps 
directly  in  front  of  train  not  actionable.— Hines 
V.  Wilson's  Adm'x,  23.  ,      ^  ,^ 

«=»400(2)  (Ky.)  Licrnse  to  use  tracks  held 
question  for  Jury.— Hines  v.  Wilson's  Adm  x, 
23. 

«=>400(I2)  (Ky.)  Contributory  negligence  of 
buggy  driver  on  mill  track  held  for  jury.— Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Owsley,  210. 
«=>400(f4)  (Ky.)  Negligence  under  last  clear 
chance  doctrine  held  for  jury.— Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  V.  Owsley,  210. 

RAPE. 

II.  PROSHSCCTION  AND  PUNISHMENT. 
(A)   Indictment  and  Information. 

«=:320  (Mo.)  Indictment  held  sufficient.— State 
V.  Lee,  619. 

(B)  Evidence. 

«=>52(4')  (Mo.)  Evidence  heU  to  establish  the 
age  of  prosecutrix  at  less  than  IB  years. — State 
V.  Hightower,  566. 

(C)  Trial  and'  Review. 

«s»57(l)  (Mo.)  Evidence  held  to  make  out  a 
case  for  the  jury.- State  v.  Hightower,  566. 

REAL  ACTIONS. 

See    Ejectment;     Partition;     Quieting    Title; 
Trespass  to  Try  Title. 

RECEIVERS. 

IT.  HARAGUHENT    AND    DISFOaiTIOR    OF 
PROPERTY. 

(A)  Administration   In   General. 
<E990  (Tsx.Clv.App.)  Need  not  carry  out  ex- 
ecutory   contract,    but    estate    is    liable    for 
breach.— Tecumseh  Oil  &  Cotton  Co.  v.  Ores- 
ham,  468. 

(D)   Sale   and   Conveyanee   or   RedellTery 
of  Property. 

«c»t31  (Mo.)  Coort  may  order  sale  of  prop- 
erty in  hands  of  receiver  before  final  judg- 
ment, where  necessary  to  preserve  intetesta  of 


tavto  and  KXT-NCMBKB 

parties.— Stat«  ex  lel.  Missouri  Motor  Bos  Co. 
V.  Davis,  670. 

RBCEIVINO  STOLEN  GOODS. 

«s>3  (Mo.)  Knowledge  of  information  leading 
reasonably  prudent  man  to  believe  property  to 
be  stolen  not  sufficient  guilty  knowledge.— State 
V.  Henderson,  596. 

«=»8(3)  (Tex.Cr.App.)  Evidence  of  posses- 
sion held  not  to  justify  inference  of  guilt- 
Lemon  V.  State,  388. 

«Es>9(2)  (Mo.App.)  Instruction  held  erroneous, 
as  permitting  mere  negligence  to  take  place  of 
guilty  knowledge.— State  v.  Blocker,  1062. 

RECORDS. 

See  Appeal  and  Error,  <8=»494-714;    Crimii^ 
Law,  «S=1090-1120. 

REFORMATION  OF  INSTRUMENTS. 

U.   PROCEEDINGS  AND  RBI.IEF. 

4=945(4)  (Ark.)  Evidence  held  to  support  de- 
cree of  reformation.— Harton  v.  Durham,  193. 


REMAINDERS. 

®=>I7(2)  (Ky.)  Action  for  waste  committed 
by  grantee  of  estate  for  life  of  grantoi-  need 
not  be  delayed  until  after  grantor's  death.— 
Adams  v.  Bates,  238. 

<&=»I7(3)  (Ky.)  Statute  begins  to  run  against 
owners  of  remainder  in  fee  after  life  estate 
ti'om  time  of  commission  of  waste  by  grantee 
of  such  estate.- Adams  v.  Bates,  238. 

REPLEVIN. 

rr.  PLEADING  AND  EVIDENCE. 

«=»70  (Mo.App.)  Burden  on  plaintiff  to  show 
he  was  entitled  to  possession. — Johnston  v. 
Brown  Bros.  Iron  &  Metal  Co.,  1011. 

VI.  TRIAL,  JUDGMENT,  ENFORCEMENT 
OF  JUDGMENT,  AND  REVIEW. 

«=396  (Ark.)  Rendition  of  verdict  in  solido 
not  ground  for   reversal.— Taylor   v.   Walker, 

1550.  .....         V 

Statute  providing  for  fixing  value   of   each 
article  not  jurisdictional. — ^Id. 

REVENOS. 

See  Taxation.  

REVIEW. 

See  Appeal  and  Error. 

RISKS. 

See  Master  and  Servant,  <8=»204-226. 


See  Highways. 


ROADS. 
SALES. 


See    Judicial    Sales;     Taxation,    «=>615-«48; 
Vendor  and  Purchaser. 

II.  CONSTRCGTIOII  OF  CONTRACT. 

€=s77(2)  (Ark.)  Buyer  of  automobile  held  not 
obligated  to  pay  costs  of  transporting  car  to 
city  of  purchase. — Berger  v.  Jonesboro  Motor 
Co..  4. 

«=>8I(3)  (Mo.App.)  Parol  evidence  to  vary 
contract  provision  for   shipment  "as   soon  as 

Sossible"    is    inadmissible.— Guess    v.    Russell 
tros.  Clothing  Co.,  1016. 

ni.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

(B)  Rescission  by  Seller. 

«a>l09  (McApp.)  Instruction  that  seller  could 
not  rescind  in  part  proper. — Neal  v.  Crowson, 

1033. 

(C)  Rescission  by  Buyer. 

«=3>I26(3)  (Mo.App.)  Notice  of  rescission  of 
purchase  price  of  jacks  given  within  time  alt- 
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«r  permitting  seller  to  attempt  to  demonstrate 
their  utility. — ^Neal  t.   Crowson,  1033. 

IV.  PBRFORMANCB  OF  CONTRACT. 
<C)    Delivery    and    Aoceptance    of    Goods. 
«=s>l68(2)   (Ark.)  Seller   estopped   from    con- 
tending that  buyer  was  bound  to  inspect  with- 
in reasonable  time  after  receiving  shipment. — 
Brin  Bros.  v.  Lyon  Bros.,  660. 
®=3l73  (Ark.)  ^jeller  sued  for  breach  held  not 
to  have  waived   buyer's   breach  bjr  failure  to 
order  delivery   within  time   specified. — Russell 
V.  Bamhart  Mercantile  Co.,  881. 
<g=3)73     (Twx.Civ.App.)     Receiver     of     buyer 
company  held  to  have  furnished  cars  for  ship- 
ment, though  ears  belonged  to  other. — ^Tecum- 
seh  Oil  &  Cotton  Co.  v.  Gresham,  408. 
®=»I75   (Tex.Civ.App.)    Purchaser    could    not 
cancel  items  of  order  and  then  sue  for  nondeliv- 
ery.— Solomon  v.  Schwartz  Bros.  &  Co.,  174. 
<@=3l8l(ll)     (Tex.Civ.App.)    Evidence    insuffi- 
cient  to   show   buyer    refused   to   pay   for   car 
of  oil  on  demand.— Tecumseh  Oil  &  Cotton  Co. 
v.  Gresham,  4G8. 

®=3l8l(l3)  (Ky.)  Evidence  held  to  show  that 
consignee  sold  wheat  for  shipper,  and  not  as 
its  own.— Early  &  Daniel  Co.  v.  0.  S.  Evans 
&  Co.,  226. 

(D)  Paymeiit  of  Price. 

®S3|9I  (Tex.ClvJkpp.)  Payee,  who  accepted 
notes  by  selling  them,  bound  to  ship  machinery. 
—State  Nat.  Bank  of  Texarkana  v.  Potter,  828. 

V.  OPBRATION  AND  BPFBCT. 
(A)  Transfer  of  Title  aa  Between  Partiea. 

€=3200(2)  (Tex.Civ.App.)  Where  wheat  ship- 
I>ed  consigned  to  shipper's  order,  title  passes 
on  the  payment  of  draft  attached  to  bill  of 
lading  and  delivery  of  the  bill  of  lading,  though 
weighing  at  destination  necessary. — Fort  Worth 
Elevators  Co.  v.  Keel  &  Son,  481. 
$s»20l(i)  (Ky.)  Possession  must  be  deliver- 
ed before  title  passes. — People's  Sav.  Bank  & 
Trust  Co.  V.  Klempner  Bros.,  244. 
^9201(4)  (Ky.)  Whether  possession  of  car- 
rier  possession  of  consignee  buyer  question  of 
shipper's  intention. — People's  Sav.  Bank  & 
Trust  Co.   T.   Klempner   Bros.,   244. 

Evidence  conclusive  that  debtor  consignor 
did  not  intend  title  or  possession  of  goods  to 
vest  in  creditor  consignee. — ^Id. 
^=»2l8|/2  (Ky.)  Possession  of  jcarrier  pre- 
sumptively possession  of  consignee. — People's 
Sav.  Bank  &  Trust  Co.  v.  Klempner  Bros., 
244. 

TI.  W^ARRANTIES. 

<3=273(l)  (Mo-App.)  Law  implied  warranty 
that  jacks  were  reasonably  fit  for  breeding 
purposes.— Neal  v.  Crowson,  1033. 
<@=»288(5)  (Ark.)  Action  for  breach  of  war- 
ranty of  quality  maintainable  after  acceptance 
of  part  when  there  was  no  opportunity  for  in- 
spection.—Forrester  V.  Locke,  897. 

VIII.   REJMBDIES   OF  BOVBR. 
(A)   Recoverr-  of  Price. 

$=»390  (Tex.Com.App.)  Defrauded  buyer  may 
stand  by  contract  and  recover  damages,  or  he 
may  rescind. — Clark  v.  Texas  Co-op.  Inv.  Co., 
381. 

(C)  Aetlona  tor  Breach  of  Contract. 

<S=»4I8(I2)  (Tex.Ctv.App.)  Buyer  which  re- 
sold entitled  to  recover  for  seller's  failure  to 
deliver.— Tecumseh  Oil  &  Cotton  Co.  v.  Gres- 
ham, 468. 

(D)  Actions  and  Connterclaims  for  Breach 
of  Wnrrantr. 

€=»42S  (Mo.App.)  Under  contract  providing 
for  return  and  rescission  on  failure  of  war- 
ranty as  exclusive  remedy,  seller,  by  refusing 
to  accept  return,  becomes  liable  for  the  usual 
damages  for  breach  of  warranty.— Mayfield  v. 
George  O.  Richardson  Machinery  Co.,  288. 


An  exclusive  remedy  fo>  breach  of  warranty 
must  be  clearly  expressed. — Id. 
(&=»437(2)  (McApp.)  Interest  not  allowable 
on  buyer's  recovery  for  seller's  breach  unless 
asked  in  pleadings.— Mayfield  v.  George  O. 
Richardson  Machinery  Co.,  288. 
®»442(3)  (Ark.)  Measure  of  damages  for 
breach  of  warranty  of  quality  stated.- Forres- 
ter V.  Locke,  807. 

<&=»442(5)  (Mo.App.)  On  breach  of  warranty 
of  tractor,  purchaser  entitled  to  recover  losa 
of  season's  use  of  land.— Mayfield  t.  George  O. 
Richardson  Machinery  Co.,  288. 
«8=»442(6,  7)  (McApp.)  On  breach  of  war- 
ranty  of  tractor,  expense  in  endeavoring  to 
make  machine  work  held  recoverable. — May- 
field  V.  George  O.  Richardson  Machinery  Co., 
288. 

«=5>442(I6)  (McApp.)  Purchaser  on  breach 
of  warranty  held  entitled  to  recover  not  only 
freight  money,  but  also  amount  he  was  com- 
pelled to  pay  on  notes  given  for  the  goods. — 
Mayfield  v.  George  O.  Richardson  Madiinerr 
Co..  288. 

«='445(l)  (Mo.App.)  Whether  there  was  war- 
ranty of  jacks  sold  a  jury  question.— Neal  v. 
Crowson,  1033. 

IX.  CONDITIONAL   SALBS. 

^»45l  (Tex.)  Foreign  unrecorded  conditional 
sale  contract  held  not  effective  to  retain  title 
to  automobile  in  seller  as  against  innocent  pur- 
chaser.—Consolidated  Garage  Co.  v.  C^uunberg, 
1072. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.  PDBI.IC  SCHOOLS. 

(D)  District  Propertr.  Contracts,  and 
Liabilities. 

®=s>84  (Mt.App.)  Clause  in  construction  con- 
tract relating  to  insurance  held  not  to  include 
derrick. — Vogelsang  v.  Board  of  Education  of 
City  of  Cape  Girardeau,  645. 

(B)    District    Debt,    Seenrltles,    and    Tax- 
ation. 

€=3l0l  (Mo.)  Repairing  and  furnishing  not 
the  "erection  of  buildings,"  for  which  annual 
tax  rate  may  be  exceeded. — ^Harrington  v.  Hop- 
kins. 263. 

«=3l03(2)  (Tex.Com.App.)  Trustees  of 
school  district  held  not  to  have  right  to  call 
election  for  levy  of  maintenance  tax. — Millhol- 
lon  V.  Stanton  Independent  School  Diat,  332. 

SENTENCE. 

See  Criminal  Law,  ig=>977. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «=s>14&-152. 

SET-OFF  AND  COUNTERCLADL 

II.   SVBJBCT-MATTBR. 

<8=»29(l)  (Mo-App.)  "Transaction"  defined.— 
Slack  V.  Whitney,  1060. 


SEWERS. 
SHIPPING. 


See  Drains. 

See  Wharves. 

VII.  OARRIAOB  OF  OOOD8. 

«=>I08  (Tex.Com.App.)  Finding  against  gen- 
eral custom  fixing  density  of  cotton  held  not  to 
conflict  with  finding  of  density  after  proper 
baling.— Elder,  Dempster  &  Co.  v.  Weld-Neville 
Cotton  Co.,  102. 

Contract  for  shipment  of  compressed  cotton 
implies  it  is  to  be  compressed  in  workmanlike 
manner.— Id. 

Provisions  relating'  to  standard  cotton  held 
applicable  to  high  density  cotton,  except  as  to 
weight.— Id. 

I>roof  additional  cargo  was  available  uanec- 
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eseary  to  recovery  for  shipment  of  cotton  not 
properly   compressed.— Id. 

SLANDEB. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.    NATVRB    AND    GROUNDS    OF    RBMBDY 
IN  GBNBRAI..  , 

«=9l6  (Tax.Coni.App.)  Ail  circumstances 
must  be  talcen  into  consideration  in  determin- 
ing whether  remedy  inequitable.— Simpson  v. 
Ureen,  375. 

IV.  PROCBBDINGS   AND  RBLIBF. 

<8=>II7  (Tex.Com.App.)  Variance  between 
pleading  and  evidence  held  not  material. — 
Briscoe  v.  Bright »  idm'r,  1082. 
«=»I2I(I)  (Tex.Coin.App.)  When  proof  of 
terms  of  oral  contract  sufficient  stated.— Bris- 
coe V.  Bright's  Adm'r,  1082. 
<9=>I2I(3)  (Tex.Com.App.)  Evidence  insuffi- 
cient to  show  that  enforcement  for  contract 
of  sale  would  be  .inequitable. — Simpson  t. 
Green,  375. 

«=3l2l(4)  (Tex.Com.App.)  Evidence  held  suf- 
ficient to  support  finding. — Briscoe  t.  Bright's 
Adita'r,  1082. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

-  STATUTES. 

For  statutes  relating  to  particniar  subjects,  sec 
the  various  specific  topics. 

in.  SVBJBCTS  AND  TIIXES  OF  ACTS. 

<8=>l07(t)  (Tms.)  All  sections  of  Factory  In- 

S«ction  Act  held  germane  to  subject.— Athens 
osiery  Mills  v.  Thomason,  904. 


«s»ll7(8)  (Tex.Clv.App.)  Amendatory  sUtute 
making  natural  person  liable  for  death  caused 
by  agent,  invalid.— Anderson  v.   Smith,  142. 

iv.  ahbndmbnt.  revision,  and 
codifi6ation. 

<^I4I(I)  (Ky.)  Amendatory  act  as  to  carry* 
ing  concealed  weapons,  invalid  because  not  set- 
tine  out  any  of  amended  act — Commonwealth 
v.  Bowman,  35. 

V.  RBPBAL.,  SVSPEN8ION,  EXPIRATION, 
AND  REVIVAI.. 

^»I49  (Mo.)  Legislature  has  power  to  elimi- 
nate provisions  incorporated  by  reference,  in- 
cluding a  constitutional  provision. — State  cz 
rel.  Feinstein  v.  Hartman,  962. 

VI.  CONSTRUCTION  AND  OPERATION. 
(A)  General  Rnlea  of  Coaatractlom. 

4=>I8I(I)  (Ark.)  Primary  object  in  construc- 
tion to  ascertain  intention  of  Legislature  from 
language  used. — HoWell  v.  Lamberson,  872. 
iS='i8l(l)  (Tenn.)  Legislative  intent  must  be 
ascertained  and  given  effect. — ^Athens  Hosiery 
Mills  V.  Thomason,  904. 

<&=>I95  (Tex.ComJ^pp.)  Expression  of  one 
thing  excludes  another.— MUlhollon  v.  Stanton 
Independent  School  Dist.,  332. 
^=3205  (Tenn.)  Legislative  intent  must  be  as- 
certained and  given  effect,  and  in  doing  so  act 
must  be  considered  as  a  whole. — ^Athens  Ho- 
siery Mills  V.  Thomason,  904. 
4=s>225  (Ky.)  Previous  motor  vehicle  acts  can 
be  considered  in  ascertaining  intention  in  sub- 
sequent act.— Lewis  v.  James,  526. 

(B)   Parflealar  Claoaeo  of  Statatea. 

^=3239  (Tex.Com.App.)  Laws    depriving    citi- 
zens of  rights  strictly  construed.— Poe  v.  Con- 
tinental OU  &  Cotton  Co.,  717. 
€=>245  (Tean.)  Statutes  will  not  be  extended 
by  implication.— H.  D.  Watts  Co.  ▼.  Hauk,  903. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 
Art.  14,   {   1 616 

STATUTES   AT  LARGE, 

1793,  Feb.  12,  ch,  7, 1  Stat 
302    781 

1920,  Feb.  28,  ch.  91,  41 
Stat.  456 417 

COMPILED  STATUTES  1916 
or  1918. 

H  10126,    10127 781 

ARKANSAS. 

CONSTITUTION. 

Art.  2,i!  10 549 

Art.  2,  i  22 190 

CRAWFORD    AND    MOSES' 
DIGEST. 

{§  375,376 884 

1270  549 

il314  559 
i  2.S38-2383  181 
2356  177 
§  2588,  2589,  2502 200 

S  3130  549 

i   .S181  1 

i  3229  549 

I  .Sr.00 198 

f  3B07  et  scq 197 

i  3618  872 


46S5  et  seq 883 

ii  4684,  4686 883 

J  6668,  6672 12 

(  8653  550 

H  9799-9801,  9820 184 

ROAD  LAWS  1919. 

Volume  1. 

Page  629,  J21 872 

SPECIAL    AND     PRIVATE 
LAWS. 

1920  (Ex.   Sess.)   No.  407  652 
1920  (Ex.   Sess.)  No.  407, 
S{  7,  9 552 

LAWS. 

1907,  p.  744 807 

1909,  p.  325,  i  2.    Amend- 
ed by  Laws  1913,  p.  1001  890 
1913,  p.  1001 890 

KENTUCKY. 

(30NSTITUTI0N. 

i   7  208 

IS  10,  17 510 

S  51  35 

fl61,  235 626 
247  27 

CIVIL  CODE  OP  PRACTICE. 

I  18   25 

if  122,    124 41 


I  134    202,  509 

I  338  202 

I  340,  subsec.  6 23 

I  494,  subsec.  2 622 

i  499,  subsec.  7 622 

I  606   41 

I  756   202 

I  757   612 

CRIMINAL  CODE  OF  PRAC- 

Tica 

if  36,  156 619 

271.  subsec.  7 31 
281.    Amended  by  Laws 

1910,  ch.  92 635 

I  340   31 

STATUTES  1915. 

I  199b   240 

I  331a,  subsecs.  3,  9 202 

i  639    29 

|i  772,  784 23» 

I  1130 519 

I  1219a   41 

j  1256   208 

I  lit09.    Amended  by  Laws 

1918,  ch.  84 35 

f  1619b   234 

K  1720,1749 526 

fl012 497 

2328-2336   2.38 

2366a  509 

2515    238 

27.30  • 529 

I  3700 224 

^  4195,    4242 :.  526 


Digitized  by 


Google 


Statwtoa  Caast»««< 


281  BOUTHWESTEBN  BBPOB^EB 


1164 


STATUTBS  SUPPLEMBNT 
191& 

!  1300a  35 
1466  27 
4811  202 

LAWS. 

1910,  ch.  92 B36 

1814,  ch.  68 .626 

1816,  ch.  33..  Amended  by 

Laws  1818,  ch.  176 202 

1818,  ch.  84 35 

1818,  ch.    176 202 

1820,  ch.    80 526 

1820,  ch.  80,  li  3,  5,  17, 

18,  lat. ...".........  626 


MISSOURI. 

CONSTITUTION. 

Art  2,  S  12,  20,  21 71 

Art.  8,  f  2 685 

Art.  8,  i  3 862 

Art.  10,  i  11 263 

REVISED  STATUTES  1809. 

I  3620  600 

i  10321.      Amended    by 
Laws  1803,  p.  272 1043 

REVISED  STATUTES  1908. 

I  280  641 

f  2867,  2874 964 

i  3027-3040  930 

3330 78 

i  6846-6948 1007 

7453  1043 

7657  60 

8309  975 

I  10029  571 

i  11751,  11756,  11758, 
11765,  11766  1043 

REVISED  STATUTES  1919. 

I  220 672 

I  521  642 

li  812.  814 65 

838  65,  675 

841  675 

843  65 

845  675 

1211  63 

1220  958 

1233  1060 

1274  824 

1276  275 

(  1317  1045 

f  1390  978 

«  1479  657 

f  1511  71,  260 

i  1513  , Z88 

i  1552  1006 

l|  1711,  1712 1007 

i  2169  657 

§  2421  71 

I  2905  1017 

{  3209  595 

3236  690 

3247 619 

3262  602 

3263  609 

3288  606 

8312  568,  592 

3882,  3883,  3908,  54.S9  592 

4025,  4036 592.  625 

4038  585 

:  4086-4U3  565 

4217  294,  968 

4748  595 

4853  982 

5401 978 

6403 982 

6415  87 

,  6467  300,  1026 

if  6161-6153  663 

6164  1007 


I  7384 1067 

7966  83 

9943  294 

i  10136  78 

i  10720 71 

LAWS. 

1903,  p.  272 1043 

1907,  p.  263 982 

1913,  p.  746 1043 

1917,  p.  4U,  I  9,  aubsec. 

6  1070 

1919,  p.  256 680 

TENNESSEE. 

CONSTITUTION. 

Art.  2,  88  17,  28 904 

Art  8,  I  18 902 

SHANNON'S  CODE. 

84029al,    4029a2 16 
4433a5,  7202al,  r213. .  543 

THOMPSON'S  SHANNON'S 
CODE. 

IS  2099,  2100,  2102 646 

LAWS. 

1903,  ch.  35 '.  644 

1907,  ch.  82 902 

1913,  ch.  8 643 

1915,  ch.  101,  8  4 903 

1917,  ch.  36 16 

1919,  ch.  110 904 


TEXAS. 

CONSTITUTION. 

Art.  1,  f  10 122 

Art  1,  i  15 1085 

Art  1,  i  17 453 

Art  6,  8  8 445 

Art  5,   i   16 166 

Art  7,  I  3 332 

Art  8,   8   2 1106 

Art  14,  8  2 683 

CODE  OP  CRIMINAL  PRO- 
CEDURE 1911. 

Art  699   389 

Art.  717    777 

Art.  745    389 

Art  810 110,  120,  763 

Art  811    110 

Art  912    1097 

Art  929   •.  396 

PENAL    CODE    191L 

Art  79  107 

Art.  421  424 

Art.  514  1095 

Arts.  1116,  1119 391 

Art.  1329    897 

VERNON'S    ANNOTATED 

CODE   OF   CRIMINAL 

PROCEDURE  1916. 

Art.  717    1097 

Art.  743    790 

Art.  745    768 

Art  801    107 

Art.  811   790 

Art.  915    122 

Art.  1195  et  seq 786 

VERNON'S        ANNOTATED 

PENAL  CODE  1916. 
Art  35   786 

VERNON'S        ANNOTATED 

PENAL  CODE   SUPPLB- 

MEN'T  1918. 

Art  1022a   891 


REVISED  STATUTES  lOU. 

Art  1106 152,472 

Art  1764    16« 

Art  1830,  aubd.  6 176 

Art  1830,  aubd.  17 830 

Arts.  1833,  1902   330 

Art     1803.     Amended  by 

Laws  1917,  ch.  176 145 

Art  1953   822 

Art  1971    1086 

Art  1986   849 

Art  1997    866 

Art  2069   WOl 

Art  2114   896 

Arts.  2462.    2469 786 

Arts.  8468,    3023 834 

Art  3690    186 

Art  4631    834 

Art  4683   448 

Art  4694    142 

Art  4742,  subd.  3 1^ 

Art  5423    124 

Art  6432    1088 

Art  5433   124 

Art  562Sa  added  by  Laws 

1915,  ch.  143,  8  2 4^ 

Art.  5te5   822 

Art  6495  M4 

Art  7685  et  seq 697 

Art.  7733,  aubd.  4 340 

Art.  7749    ^7 

Art  7796,  subds.  2,  4,  5. .  425 
Art  7859    467 

VERNON'S  SAYLES'  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 
Arts.  882,  824-826,  837.. 1106 

Arts.  1164,    1165 ^ 

Art  1612    7^ 

Art  1830    170 

Arts.  1802,     1909,     1910^ 

1947    750 

Art  2075    110* 

Art  2084   864 

Arts.  3063,  3077 445 

Art  3413   826 

Arts.  4621,  4022,  4624... 

694,  1117 

Art  4633    160 

Art  4644 864 

Art  4694    142 

Art  4874a   750 

Art  4982    738 

Arts.  5246h-5246aB8zz 717 

Arts.  6664,  5655 1072 

Art  7507    1100 

Arts.  7796-7818    799 

VERNON'S        ANNOTATED 
CIVIIi  STATUTES  SUP- 
PLEMENT 1918. 

Art  1903    145,  170 

Art.  4621a   866 

Arts.  5246—1    to  5246—91 

750,  802,  818.  1101 

Art  562.'Ja 402.  829 

Arts.  6904-5904W    1088 

CITY  CHARTERS. 
Houston,  art  9,  8  U TOl 

GAMMEL'S  LAWS. 

Volume  10. 

Page  1238 124 

SPECIAL  LAWS. 

1913,  ch.  60 880 

1917,  ch.  128 832 

1917,  ch.  128,  8i  10,  23. . .  832 

LAWS. 

1807,  ch.  129 124 

1913,  ch.  32 894 

1913,  ch.  59 348 

1913,  ch.  143 142 
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1013,  ch.    179.      Amended 

by  Laws  1917,  ch.  103. .  756 
1913.  ch.  179,  pt.  1  ({  8a 

added  by  Laws  1917,  ch. 

108) 756 

1913,  ch.  179,  pt  1,  H  15, 

18.     AmeDdcd  by  Laws 


1913,  ch.   179,  pt.  2,  {  5. 
Amended   by  Lews   1917, 

ch.  103 756 

1015,  ch.  143,  |2 402 

1017.  ch.  tCJ 1088 

1017,  ch.   103 756,  818 

1917,  ch.  103,  pt.  2,  I  5. .  758 


1917,  ch.  103 :. . . .  766   1917.  ch.  103,  pt  4,  |  1. .  818 


Tuntiom 

•ad  KBT-mnCBBB 

191T,  ch.  176 146 

1918  (4th  OaUed  Sets.)  ch. 
44 445 

1918  (4th  GaBed  Seas.)  ch. 
44,M6,  7,21-28 446 

1919  (2d  Called  Seas.)  ch. 

78 107,  118 


STIPULATIONS. 

4s»l4(l2)  (Tex.Clv.App.)  Costs  improperly 
charged  in  judgment  against  bank  under  stipula- 
tion.—BaUew  &  Huston  V.  Blakeny,  405. 

STREET  RAILROADS. 

II.  RBCVLATION  AlTD  OPBRATIOK. 

€=s90(4)  (Teoc.Coin.App.)  Motorman  should 
use  ordinary  care  to  avoid  collision. — Paris 
Transit  Co.  v.  Fath,  1080. 
4s>93(4)  (Mo.)  Motorman  may  assume  pedes- 
trian will  not  step  in  front  of  car.— Lackey  v. 
United  Rys.  Co.,  956. 

«=998(7)  (Mo.)  Pedestrians  going  in  front  of 
street  car  negligent— Lackey  t.  United  Bys. 
Co.,  966. 

Pedestrian  crossing  tracks  may  assume  car 
will  run  within  speed  limit  and  stop  at  inter- 
section.- Id. 

9=998(12)  (Mo.)  Contributory  negligence  of 
pedestrian  jumping  on  fender  held  not  shown. 
—Lackey  v.  United  Rys.  Co.,  956. 
9=3103(2)  (Mo.)  Motorman  not  negligent  in 
failing  to  observe  last  chance  rule  until  pedes- 
trian is  in  danger.— Lackey  v.  United  Rys.  Co., 
056. 

^9 1 1 1  (2)  (Mo.)  Vigilant  watch  ordinance  not 
pleaded  held  inadmissible.— Lackey  ▼.  United 
Rys.  Co.,  956. 

Stop  ordinance  though  not  pleaded,  held  ad- 
missible to  rebut  evidence  of  contributory  neg- 
ligence.— Id. 

9=s»ll2(3)  (Mo.)  Presumption  of  care  inappll- 
i:able  where  facts  appear.— Lackey  t.  United 
Rys.  Co.,  956. 

9=3117(11)  (Tex.Coni.App.)  Motorman's  neg- 
ligence jury  question.— Paris  Transit  Co.  v. 
Fath,  1080. 

9=»l  17(27)  (Mo.App.)  Motortruck  driver  held 
not  negligent  as  a  matter  of  law  in  not  clearing 
track. — Clayton  v.  Kansas  City  Bys.  Co.,  68. 
9=»l  17(28)  (Mo.App.)  Automobile  driver's 
contributory  negligence  question  of  fact. — 
Jackals  v.  Kansas  City  Rys.  Co.,  1023. 
®=s>l  17(29)  (Mo.App.)  Driving  on  track  with- 
out looking  back  held  not  contributory  negli- 
gence as  matter  of  law.^Cilayton  y.  Kansas 
City  Rys.  Co.,  68. 

9=>IIS(I)  (Mo.App.)  Instruction  as  to  street 
car's  safety  stop  held  within  pleadings.— Jack- 
els  y.  Kansas  City  Rys.  Co..  1023. 
9=9ll8(4)  (Mo.)  Instructions  held  to  fairly 
submit  specific  charges  of  ne^igence  in  striking 
motortruck.— Richardson  v.  Kansas  City  Rys. 
Co.,  938. 

9=>II8(II)  (Mo.)  Instruction  held  to  negative 
defense  that  motortnick  backed  into  street  car. 
—Richardson  v.  Kansas  City  Rys.  Co.,  938. 
9=>II8(I5)  (Mo.)  Instruction  held  not  objec- 
tionable as  omitting  to  require  findings  of  mo- 
tortruck passengers  obliviousness  of  danger 
and  knowledge  thereof  by  street  car  operatives. 
—Richardson  v.  Kansas  Cit^  Bys.  Co.,  938. 
9^118(16)  (Mo.)  Instruction  held  erroneous 
as  not  requiring  findinji;  of  proximate  cause  of 
injury.- Lackey  v.  United  Bys.  Co.,  956. 

SUBROGATION. 

9=s>l4(2)  (Tex.Clv.App.)  Subsequent  incum- 
brancer held  not  entitled  to  subrogation 
against  purchaser  of  one  of  several  tracts. — 
Pope  T.  Witherspoon,  837. 

SUNDAY. 

9=>30(3)  (Mo.App.)  Notice  of  injury  suffi- 
cient, though  received  by  mayor  on  Sunday.— 
Thomas  v.  City  of  St  Joseph,  63. 


SURETYSHIP. 

Sec  Principal  and  Surety. 

TAXATION. 

See  Highways,  9=>142-150. 

III.  IiIABIliITT  OF  PERSONS  AND  PROP- 
ERTY. 

(B)     CorporatloiM     and     Corporate     Stock 
and  Property. 

4s»ll7  (Ark.)  Local  corporations  owning 
property  are  subject  to  franchise  tai  as  "do- 
ing business,"  though  they  merely  leased  coal 
lands.— Arkansas  Anthracite  Coal  Co.  v.  State, 
184.  ' 

(D)  Exemptions. 

®s>24l(3)  (Tex.Clv.App.)  Voluntary  associa- 
tion not  exempt  in  view  of  use  of  lodge  room 
and  first  story  of  building  by  others.--Concho 
Camp,  No.  66,  W.  O.  W.,  v.  (Sty  of  San  Angelo, 
1106. 

Local  camp  of  benevolent  association  not  en- 
titled to  exemption  in  view  of  its  life  insur- 
ance feature;   "purely  public  charity."— Id. 

V.  I.EVY  AND  ASSESSMENT. 

(D)     Mode     of     ABBeaament     of     Corporate 
Stock,  Property,  or  Receipts. 

9=»380  (Ark.)  Stock  of  foreign  corporation 
not  taxable  where  not  of  value  exceeding  value 
of  other  property  assessed  in  state. — State 
V.  Eagle  Lumber  Co.,  180. 

VII.  PAYMENT  AND  REFUNDING  OR  RE. 
COVERY  OF  TAX  PAID. 

9=>5I5  (Aril.)  Taxpayer  ma;y  pay  one  tax 
while  refusing  to  pay  other  taxes  on  his  land. — 
Howell  V.  Lamberson,  872. 

VIII.  COLLECTION  AND  ENFORCEMENT 

AGAINST  PERSONS  OH  PERSONAL 

PROPERTY. 

(A)  Collectors    and    FroeeedlnK*    (or   Col- 
lection In  General. 

9=>56l  (Ark.)  Collector  not  liable  for  failure 
to  collect  tax  or  omission  to  advise  taxpayer, 
where  he  made  proper  effort;  "fail"  and  "omit 
to  advise"  implying  neglect  or  omission. — How- 
ell V.  Lamberson,  872. 

Collector  cannot  refuse  to  accept  payment 
of  general  taxes  because  taxpayer  refused  to 
pay  drainage  tax  also.— Id. 

IX.  SALE  OF  LAND  FOR  NONPAYMENT  OF 

TAX. 

9=»6I5  (Tex.Com.App.)  In  suit  to  recover  de- 
linquent taxes  all  legal  requirements  must  b« 
strictly  complied  with.— Garza  v.  City  of  San 
Antonio,  697. 

9=>620  (Tex.Com.App.)  Delinquent  taxes  on 
tract  assessed  to  husband  cannot  be  enforced 
against  part  of  the  tract  assessed  in  name  of 
wife  for  part  of  period. — Garza  y.  City  of  San 
Antonio,  697. 

9=>643  (Tex.Com.App.)  To  foreclose  lien  for 
delinquent  taxes  must  allege  and  prove  non- 
payment- Garza  v.  City  of  San  Antonio,  697. 
9=3644  (Tex.Com.App.)  Assessment  roll  not 
proof  of  nonpayment  of  taxes.— Garza  v.  City 
of  San  Antonio,  697. 

Delinquent  tax  rolls  are  prima  fade  evidence 
of  nonpayment  of  taxes. — Id. 
9=>647  (Tex.Com.App.)  Description    of    land 
ordered  to  be  sold  for  taxes  held  insufficient.—^ 
Garza  v.  City  of  San  Antonio,  697. 
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«=3648  (Mo.)  Judgment  valid  on  its  face  not 
subject  to  collateral  attack. — Hines  v.  Felkins, 
822. 

XI.  TAX   TITLBS. 

(A)  Title  and  Rlshtii  at  Parcha««r  at  Tax 
Sal«. 

$s>734(7)  (Mo.)  That  allegation  as  to  de- 
fendant's nonresidence  followed  prayer  of  peti- 
tion and  original  signature  of  plaintiff's  attor- 
ney did  not  aSect  validity  of  deed.— Hines  v. 
Felkins,  922. 

TELEGRAPHS  AND  TELEPHONES. 

II.  REGVL.ATI01T  AND   OPERATION. 

«=»26%  [New,  vol.  7A  Key-No.  Sorles] 

(Mo.App.)  Not  liable  for  delay  during 
federal  control.— Taylor  v.  Western  Union  Tele- 
graph Co.,  78. 

TENDER. 

9=>I9(2)  (Me.)  Tender  of  nominal  damages 
admission  of  breach  of  bond.— Abnerth;  ▼. 
Schembra,  1005. 

TORTO. 

See  Fraud,  «=9l3-59;  Libel  and  Slander,  «=> 
41-112;  Municipal  Corporations,  ®=>T33- 
822;  Negligence,  «s>32-140;  Nuisance,  «=a 
42-76;   Trover  and  Conversion. 

«=>22  (Tex.CIV.App.)  Joint  tort-feasors  joint- 
ly and  severally  liable. — Anderson  v.  Smith,  142. 
"Joint  tort-feasors"  defined.— Id. 


III. 


TRESPASS. 

CRIMINAL   RESSfONSIBILITY. 


$=>87  (Mo.App.)  Information  held  to  suffi- 
ciently charge  tampering  with  another's  motor 
vehicle. — State  v.  Anderson,  1070. 
<^88  (Mo.App.)  Evidence  held  to  sustain 
conviction  of  tampering  with  automobile. — State 
T.  Anderson,  1070. 

TRESPASS  TO  TRY  TITLE. 

I.  RIGHT  OF  ACTION  AND  DEJFENSKS. 

®s»l  I  (Tex.Civ.App.)  Plaintiff  need  prove  title 
only  from  common  source.- Pope  v.  Wither- 
spoon,  837. 

II.  PROCEBDINGS. 

«=s>35(l)  (Tex.Clv.App.)  Plaintiff  confined  to 
proof  of  title  specially  pleaded. — Brownfield 
V.  Brabson,  491. 

Title    by   limitations   not   permissible   under 
general  allegations. — Id. 

Presumption  of  execution  of  deed  asserted 
under  general' allegation. — ^Id. 
«=93S(2)  (Tex.Civ.App.)  Equitable  right  can- 
not be  relied  on  under  plea  of  not  guilty.— 
Pope  V.  Witberspoon,  837. 
«==>4I(2)  (Tex.Civ.App.)  Descriptions  in 
deeds  held  sufficient  to  show  parties  deraigned 
title  from  common  source.— Pope  v.  Witner- 
spoon,  837. 

TRIAL. 

See  Continuance;    Costs;    Criminal  Law,  €=» 

625-881;   Jury;   New  Trial;   Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal 

and  Error. 

III.   COVRSE  AND  CONDUCT  OF  TRIAL 
IN   GENERAX. 

$=929(2)  (Tex.Coin.App.)  Statement  by  court 
that  be  saw  no  benefit  in  so  much  medical  tes- 
timony improper  as  comment  on  evidence. — 
American  Express  Co.  v.  Chandler,  1085. 

IV.   RECEPTION   OF  EVIDENCE. 

(C)  Objeetlona,  Motion*  to  Strike  Out,  and 
Bxceptiona. 

$s»l05(2)  (Tex.Civ.App.)  Hearsay  testimony 
not  objected  to  is  evidence.— Southern  Surety 
Co.  T.  NaUe  &  Co.,  402. 


Failure  to  object  to  evidence  of  inferior  grade 
a  waiver  of  best  evidence.— Id. 

V.  ARGCMBNTS  AND  CONDUCT  OF 
CODNSEI.. 

4=3 1 14  (TeK.Clv.Apii.)  Counsel   in    argument 
may  state  how  much   plaintiff  should  recover. 
-City  of  Dallas  v.  Max«reU.  429. 
^s>ll8  (Ky.)  Counsel    cannot   argue   to   jury 
against   adverse   rulings   of  the  court. — Louis- 
ville  Woolen  Mills   v.   Kindgen,   202. 
®=»I22  (Ky.)  Comment    on    defendant's    fail- 
ure to  call  one  of  physicians  appointed  to  ex- 
amine plaintiff  proper. — Commonwealth  Power 
Ry.  &  Light  Co.  v.  Vaught,  247. 
€=>t25(4)   (Tex.Civ.App.)  Remarks    of    coun- 
sel in  argument  to  jury  held  to  inflame  jurori.' 
minds  against  defendant. — Home  life  &  Acci- 
dent Co.  v.  Jordan,  802. 

$=>I32  (Tex.Civ.App.)  Opening  statement  of 
plaintiff's  counsel  informing  jury  as  to  effect 
of    finding    not    reversible    error    where    with- 


iding 
u— (Si 


drawn. — City  of  Dallas  v.  Maxwell,  429. 

VI.    TAKING    CASE    OR    aUBSTION    FROM 
JURY.  ' 

(A)  ftaeatlons  of  I.avr  or  of  Fact  la  Gen- 
eral. 

<S=»I39(I)  (Mo.)  Demurrer  to  plaintiff's  evi- 
dence properly  overruled  if  there  is  any  snb- 
stantial  evidence  to  support  cause  of  action.— 
Burton  v.  Holman,  630. 

€=>I39(3)  (Tex.Clv.App.)  Peremptory  in- 
struction properly  denied  where  evidence  suffi- 
cient as  to  one  of  two  defendants.— Priddy  v. 
ChUders,  172. 

€=3 141  (Tex.Coni.App.)  Charge  submitting 
undisputed  question,  properly  refused.— Pull- 
man Co.  V.  Gulf,  C.  &  S.  F.  By.  Co.,  741. 
iS=>l43  (Tenn.)  No  direction  of  verdict  where 
material  evidence  conflicting.— Hines  v.  Part- 
ridge, 16. 

<e=>t43  (Tex.CivJVpp.)  In  case  of  disputed 
facts  issue  should  be  submitted  to  jury.— \oung 
V.  Blain,  851. 

(B)  Demnrrer  to  Bvldenee. 

®s>l55  (Mo.App.)  Defendant's  demurrer  to 
evidence  admits  truth  of  plaintiff's  evidence 
for  purposes  of  motion  only. — Grams  v.  Nov- 
inger,  265. 

<£=>I56(3)  (Mo.)  Plaintiff  given  benefit  of  le- 
gitimate inference  on  defendant's  demurrer  to 
the  evidence.— Burton  v.  Holman,  630. 
®=>IS6(3)  (Mo.App.)  In  passing  on  a  demur- 
rer the  evidence  should  be  viewed  most  favora- 
bly to  plaintiff.— Hunter  v.  American  Brake 
Co.,  650. 

(D)  DIreetlon  of  Verdict. 

$=s»l77  (Ark.)  Where  each  party  requested 
peremptory  instruction,  the  court  may  decide 
the  issue. — Sanderson  v.  Marconi,  554. 
<S=>I78  (Tenn.)  On  motion  for  directed  verdict 
for  defendant,  view  of  evidence  most  favorable 
to  plaintiff  to  be  taken. — Hines  v.  Partridge,  lO. 
(S=»I8I  (Tex.Com.App.)  Statute  requiring  ob- 
jection to  charge  before  submiEsion  to  jury 
not  applicable  to  peremptory  instruction. — ' 
Harlan  v.  Acme  Sanitary  Flooring  Co.,  348. 

VII.  INSTRUCTIONS  TO  JURY. 

(A)  Pro-vlnee  ot  Conrt  and  Jary   In  Gen- 
eral. 

€=>I88  (Mo.)  Instruction  held  properly  re- 
fused as  a  comment  on  a  part  of  evidence. — 
Burton  v.  Holman,  (530. 

€=>I9I(II)  (Mo.App.)  Instruction  on  measure 
of  damages  held  not  to  assume  defendant's 
negligence. — ^Hartweg  v.  Kansas  City  Rys.  Co., 
269. 

$s>l92  (Mo.App.)  No  error  in  instruction  as- 
suming undisputed  fact  that  defendant's  em- 
ployee was  acting  within  scope  of  his  employ- 
ment—Buehler  T.  Waggener  Faint  &  Glass  Co., 
283. 
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«=3l94(ll)  (Tex.CoHi^pp.)  Gharge  on  fraud- 
ulent representations  held  erroneous  as  on 
weigUt  of  the  evidence. — Waggoner  v.  Zonde- 
lowitB,  721. 

<e=>l94(i6)  (Mo^pp.)  Instruction  that  fact  of 
fall  was  no  evidence  of  negligence  improper.— 
Walker  v.  City  of  St.  Joseph,  65. 
€=»I94(I7)  (Tex.Com.AppJ '  Court  should 
have  left  jury  free  to  decide  whether  motorman 
exercised  requisite  care. — Paris  Transit  Co.  t. 
Fatb,  1080. 

<B)  N«c«iialtir  and  Snbject-Matter. 

^9219  (Mo.App.)  Instruction  need  not  define 
meaning  of  "society,  assistance,  and  domestic 
services,"  where  evidence  indicates  their  mean- 
ing.—Baldwin  V.  Kansas  City  Rys.  Co.,  280. 
^=»2i9  (Mo.App.)  Instruction  burden  of  proof 
Dn  plaintiff  by  preponderance  of  evidence  er- 
roneous in  absence  of  deflnition  of  terms. — 
Thompson  t.  Business  Men's  Ace.  Ass'n  of 
America,  1049. 

(C)  Form,  Reqiilslteo,  and  SnlBclencr. 

4=>228(l)  (Mo.)  Instruction  in  alternative 
held  erroneous.— Lackey  v.  United  Kys.  Co., 
956. 

«=>22S(3)  (Mo.App.)  Instruction  Acid  error 
as  giving  probable  understanding  that  plain- 
tift  had  right  to  be  where  he  was  when  struck 
and  injured. — Noah  v.  li.  B.  Price  Mercantile 
Co.,  300. 

«=>233(3)   (McApp.)  Instruction  referring  to 
-ury  to  petition  for  date  of  plaintiff's  injury 
eld  not  error. — Buehler  v.  Waggener  Paint  & 
Glass  Co..  283. 

Q=>235(l)  (Ark.)  Words  emphasizing  tbe 
fact  that  the  jury  is  the  sole  judge  of  weight  of 
evidence  improper.— Texarkana  &  Ft.  Smith 
Ry.  Co.  V.  Adcock.  866. 

^s>240  (Tex.Coin.App.)  Charge  on  ordinary 
care  of  deceased  heia  argumentative.- Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Merchant, 
327. 

(D>    AppUcaMIlty   to   Pleadlnva   and   Bvl- 
denoe. 

€=»25l(l)  (Mo.App.)  Instruction  must  not  be 
broader  than  the  pleadings.— E'orrester  v. 
Walsh  Fire  Clay  Products  Co.,  668. 
€=9251(8)  (Mo.)  Where  particular  negligence 
pleaded,  instructions  must  submit  nothing  out- 
side of  specific  charges. — Richardson  v.  Kansas 
City  Rys.  Co..  938. 

®=»25t(8)  (Mo.App.)  Instruction  should  be 
limited  to  the  defect  complained  of. — Forrester 
v.  Walsh  Fire  Clay  Products  Co.,  0(58. 
^=3251  (8)  (Mo.App,)  Instruction  on  general 
negligence  in  failing  to  stoo  street  car  held  out- 
side pleadings.— Jackels  v.  Kansas  City  Rys. 
Co.,  1023. 

€=>252(9)  (Mo.)  Error  to  submit  question 
whether  car  could  havebccn  stopped  in  time 
to  avoid  hitting  pedestrian  where  no  evidence 
as  to  when  he  stepped  onto  track. — ^I<ackey  v. 
United  Rys.  Co.,  906. 

<8=32S2(9)  (Mo.App.)  Instruction  on  contribu- 
tory negligence  held  contrary  to  tbe  evidence. 
— Rnenzi  v.  Payne,  294. 

^^252(1 1)  (Mo.App.)  Instruction  held  broad- 
er than  evidence  in  allowing  recovery  if  loose 
board  was  placed  on  runway  by  foreman  or 
agent.— Forrester  v.  Walsh  Fire  Clay  Prod- 
ucts Co..  688. 

^=3253(10)  (Mo.App.)  Re(|iiested  instrocHon 
on  presumption  as  to  suicide  properly  refused 
where  there  was  evidence  pro  and  con. — ^White- 
side V.  Court  of  Honor,  1026. 

CES)  Reaneats  or  Prarera. 

«=s>255(l)  (Tex.CIV.App.)  Charge  that  jurors 
were  exclusive  judges  of  facts  must  be  re- 
quested.—.Jemison  V.  Estes,  797. 
«=3255(3)  (Tex.ClvApp.)  Failure  to  instruct 
on  burden  of  proof  not  error,  in  absence  of  re- 
quest therefor.— Holden  t.  Evans,  146. 


«=»256(I3)   (Mo.App.)  More    Umited   instruc- 
tion, if  desired,  must  be  asked  for. — Baldwin  T. 
Kansas  City  Rys.  Co.,  280. 
€=> 260(1)  Requested  instructions  already  cov- 
ered properly  refused. 

—(Ark.)  Texarkana  &  Ft,  Smith  Ry.  Co.  t. 
Adcock,  866; 
(Ky.)  Frankfort  Elevator  Coal  Co.  ▼.  Wil- 
liamson, 241; 
(Mo.)  Richardson  v.  Kansas  City  Rys.  Co., 
938. 
«=»260(9)   (Tex.ClvJ^pp.)  Refasal    of    charge 
not  erroneous  where  matter  covered  by  gener- 
al charge.— Elmendorf  v.  Alulliken,  164. 
€=3261    (Tex.Coni.App.)  Requested  Instruction 
not  technically  correct  held  to  require  correct 
instruction.— Graves  v.  Haynes.  383. 
€=3261   (Tex.ComJVpp.)  Special  charge  prop- 
erly refused,  unless  correct  in  all  its  parts.— 
Waggoner  v.  Zundelowitz.  721. 
€=3261   (Tex.Com.App.)  No  error  to  refuse  a 
charge  in  part  incorrect. — ^Pullman  Co.  v.  Gulf, 
C.  &  S.  F.  Ry.  Co.,  741. 

(F)  Objeotlons  and  ESzoeptlona. 

€=3278  (Ark.)  Specific  objection  to  instruc- 
tion necessary. — Texarkana  &  Ft.  Smith  Ry. 
Co.  T.  Adcock,  806. 

(G)   Conatrnetton  and  Operation. 

€=3295(1)  (Mo.App.)  Instruction  must  be 
construed  with  others.- Neal  v.  Crowson,  1033. 
€=3296(1)  (Mo.App.)  Omission,  in  instruction 
to  plaintiff  purporting  to  cover  entire  case,  not 
cured  by  defendant's  instructions.— Alexander 
V.  Kansas  City  Rys.  Co.,  66. 
^=3296(2)  (Tex.Clv.App.)  Instruction  on  as- 
sumed risk  held  not  to  ignore  negligence  and 
contributory  negligence,  in  view  of  other  in- 
structions.- Texas  Electric  Ry.  v.  Jones,  823. 
€^=3296 (3)  (Mo.App.)  Error  in  instruction  not 
reversible  in  view  of  other  instructions. — Noah 
V.  L.  B.  Price  Mercantile  Co.,  300. 
€=3296(9)  (Mo.App.)  Instruction  requiring 
finding  plaintiff  was  on  "the  roadway"  held 
not  erroneous  in  view  of  other  parts  of  in- 
struction.—Jackson  V.  Quarry  Realty  Co.,  1063. 

IX.  VERDICT. 

(A)  General   Verdict. 

€=»330(l)  (Mo.App.)  Single  verdict  sufficient 
when  causes  of  action  united  in  one  count. — 
Slack  V.  Whitney,  1060. 

€=3337  (Ky.)  JudRment  reversed  where  jury 
disregards  instructions,  whether  right  or  wrong. 
— Krieger  v.   Standard  Printinjt  (3o.,  27. 

(B)  Special  InterroKatorlea  and  Flndinsa. 

^9351(5)  (Tex.Civ.App.)  Refusal  of  request- 
ed special  issue  held  proper,  in  view  of  special 
issue  submitted.- Uolden  v.  Evans,  146. 
€=>352(l)  (Tex.Clv.App.)  Special  issue  of 
railroad's  violation  of  federal  rule  as  to  safety 
of  locomotive  wheel  held  proper.-^Lancaster  v. 
Allen,  148. 

<&=3352(l)  (Tex.Clv.App.)  Special  issues  held 
not  objectionable  as  invading  province  of  jury. 
— Priddy  v.  Childers,  172. 
€=3352(4)  (Tex.Clv.App.)  Issue  must  be  sup- 
ported by  evidence  to  be  submitted.— Jemi.son 
V.  Estes,  797. 

^=3365(1)  (Tex.Clv.App.)  Verdict  must  be 
construed  in  light  of  circumstances.- Pickrell 
V.   Imperial   Petroleum   Co..   412. 

Special  answer  held  to  find  value  of  entire 
lease  not  merely  of  interest  in  controversy. 
—Id. 

X.  TRIAI.  BY  COURT. 
(A)  Heartnar  and  Determination  of  Canae. 

€=s>382  (Mo.)  Court  sitting  without  jury  may 
give  mandatory  instruction  only  when  it  could 
do  so  were  the  trial  by  jury .-^  rams  v.  Noving- 
er,  266. 
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4s>383  (Mo.)  Defendant's  demorrer  to  evi- 
dence admits  troth  of  plaintiffs  evidence  for 
purposes  of  motion  only.— Grams  y.  Norlnger, 

(B).  FlndlBflw  «t  Fact  aad  Oo>elval«BS  of 
I<avr. 

«s»390  (Tex.Clv.App.)  Court   may   refuse    to 
make  and  file  findings  and  conclusions  before 
entry  of  judgment,  in  view  of  statute.— Wilcox 
V.  Crawford,  1104. 
«s>404(l)    (Tex.Com.App.)  Findings  should  be 

S'ven  construction  which  supports  judgment. — 
Ider,  Dempster  &  Co.  v.  Weld-Neville  Cot- 
ton Co.,  lOZ. 

XI.  'WAIVBR  Ain>  CORRBCTIOlf  OF  IR>- 
RBGULARITIF.8  ANU  KRRORS. 

^=a4l8  (Mo.)  Defendants,  by  presenting  own 
evidence,  waived  overruling  of  demurrer  to 
plaintiff's    evidence.— Burton  v.   Holman,   630. 

TROViiR  AND  CONVERSION. 

II.  ACTIONS. 

(B)  Trial,  Jadflrment.  and  Review. 

4b>66  (Mo.)  Embezzlement  held  question  for 
jury.- Peter  Hauptmann  Tobacco  Co.  v.  Un- 
verferth,  628. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 
See  Monopolies,  ^=»17-21. 

LCRBATION,  BXISTBNCB,  AND  TAI.IDIT1C. 
(A)  Bxpresa    Trnats. 

«s»l3  <Tm.Con>pp.)  Rule  requiring  pay- 
ment of  part  of  consideration  for  land  not  ap- 
plicable in  cases  of  express  trust.- Holmes 
V.  Tennant,  313. 

C3»58  (Mo.)  Donor   cannot   change   effect   of 
deed.— Watson  v.  Hardwick,  964. 
«s>6l(3j    (Mo.)  Trustee  A«<d  not  empowered  to 
convert  trust  into  life  estate  in  beneficiary.— 
WaUon  V.  Hardwick,  964. 

(B)   Resnltlnv  Trnats. 

«s»8l(2)  (Mo.)  Wife,  who  buys  land  jointly 
with  husband  with  request  that  land  be  con- 
veyed to  them  as  tenants  by  the  entirety,  can- 
not claim  resulting  trust.— Larrick  v.  Heath- 
man,  976. 

^=s>88  (Mo.)  Parol  testimony  admissible  to 
establisii  resulting  trust  in  wife's  favor,  not- 
withstandiug  deed  taken  by  husband  and  wife 
as  tenants  by  the  entirety. — liarrick  v.  Heath- 
man,  975. 

Presumption  trust  arises  from  one  party  pay- 
ing consideration  may  be  rebutted  by  testi- 
mony as  well  as  by  deed. — Id. 
«s»89(5)  (Mo.)  Plaintiff,  seeking  to  establish 
resulting  trust  as  against  face  of  a  deed,  had 
burden  of  proving  trust  by  strong  evidence. — 
Larrick  v.  Heathman,  975. 

II.  CONSTRUCTION  AND  OPBRATIOM. 

<B)   Bstate  or  Intereat  ot  Tmatee   and  of 
Ceatnl  4tne  Tmat. 

$=9|3I    (Mo.)  Legal    title    not   supported    for 
purpose   of   transmission   alone   under   statute 
of  uses. — Watson  v.  Hardwick,  964. 
®=9l47(i)    (Mo.)  Beneficiary  could  not  trans- 
fer  interest. — Watson   v.    Hardwick,    964. 

Beld   that    beneficiary  for   life   could   assign 
rents  and  profits. — Id. 

III.  APPOINTMIBNT,  «TTAIiIFICATION,  AND 
TENURE  OF  TRUSTEE. 

®=»I67  (Mo.)  Court  had  authority  to  remove 
trustee. — Watson    v.   Hardwick,    964. 

T.  BXBCVTION  OF  TRUST  BT  TRUSTBB 
OR  BY  COURT. 

€=»283(2)  (Ky.)  Trustees  accounting  for 
profits  on  resale  of  property  purchasra  from 


beneficiaries  entitled  to  discomit  on  pordas*- 
money  notes,  on  distribation  of  proceeds.— Oir 
V.  Thomas,  512. 

Trustees  on  distribution  of  process  of  re- 
sale of  trust  property  purchased  from  btz^ 
fidaries  may  deduct  reasonable  amooBt  fi- 
pended  for  services  of  employee  in  cazjag  ic 
laud  until  disposed  of. — Id. 

Trustees,  on  distribution  of  proceeds  of  n- 
sale  of  trust  property  purchased  from  bcE^- 
ciaries  may  retain  interest  on  expenses  im> 
red  before  sale. — Id. 

"Trustees  on  distribution  of  proceeds  of  re- 
sale of  trust  property  cannot  dedact  for  depr*- 
ciation  of  property  not  indaded   in   sale.— I  i 

Trustees,  on  distribution  among  heirs  of  pct- 
ceeds  of  resale  of  part  of  trust  property,  =j; 
recover  losses  by  operation  of  mdll,  whicit  wu 
not  resold. — Id. 

Trustees,  on  distribution  of  proceeds  (^  re- 
sale of  trust  property  purchased  from  b^i£- 
ciaries,  not  entitled  to  credit  for  taxes  ps^  <e 
proceeds  belonging  to  other  heirs. — ^Id. 

Trustees,  on  distribution  of  proceeds  o(  r^ 
sale  of  trust  property,  not  eptitled  to  cre<Et  far 
enhanced  value  of  property  by  reason  of  p3- 
eral  warranty  deed  executed  by  them.— li 

Heirs,  by  accepting  benefits  of  sale  of  tmt 
property  by  trustees,  estopped  to  assert  lht-3- 
ity  of  each  trustee  for  entire  amoont  <f  j;^- 
ment,  contrary  to  provisions  of  deed.— Id. 

TI.  ACCODNTUIG  AND  COKPBKSATIOX  OF 
TRCSTBK. 

€=»3I7  (Ky.)  Trustees  not  entitled  to  a£vr- 
ance  for  making  sale  in  addition  to  that  alkv- 
ed  by  terms  of  will.— Clay  v.  Thomas,  51i. 

Til.  B8TABLI8H1WBNT    AITD    BITFORCE- 
MBNT    OF    TRUST. 

(C)  AetlOBB. 

«=a366(2)  (Mo.)  Wife's  heirs  conld  enfoitt 
resulting  trust  on  land  purchased  with  viit'i 
money,  if  wife  herself  could  have  (tone  lo.- 
Larrick  v.  Heathman,  975. 

USURY. 

II.  PENALTIBS  AND  FORVEirUREl 

«=3l37  (Tex.Coiii.App.)  Beld  paid  and  receJr- 
ed  by  purchase  under  deed  of  trust,  aSoKot 
recovery  of  penalt;^. — Farmers'  &  Merchutr 
State  Bank  of  Ballmger  v.  Cameron,  73& 

VENDOR  AND  PURCHASER. 

See  Sales. 

I.   RE«UISITBS    AND    VAUOrFT    OF  COS- 
TRACT. 

«=»l8(</2)  (Tex.ComJkpp.)  Optionee  m  sot 
acquire  title  by  option  contract. — ^Robeiti  t. 
Armstrong,  371. 

€=>37(4)  (Mo.)  Representations  indudn; pa- 
chase  of  land  held  statements  of  fact  not  a- 
pressions  of  opinion. — Thomas  v.  Goodnua.  SH- 
Excessive  purchase  price  may  be  elemest  af 
fraud.— Id. 

€=945  (Mo.)  Representations  as  to  value  kU 
not  fraudulent  as  matter  of  law.— Tbomu  t. 
Ooodrum,  671. 

II.  CONSTRUCTION  AND   OPEKATI0!i 
OF  CONTRACT. 

9=970  (Ark.)  Contract  by  purchaser  to  hid  ic 
land  on  foreclosure  sale  held  constniahle  tc 
mean  he  must  bid  amount  due  mortgagee.-Bi<' 
tie  V.  Draper,  869. 

IT.  PBRFORHANCB    OF    CONTRACT. 

(A)  Title  aad  Batata  of  Teadan 

«S3|43  (MoJKpp.)  Purchasers  taking  pcsn- 
sion  without  receiving  abstract  held  to  nin 
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See  Drains. 


3     being     £urni8lied   witbm   specified   time.— 
rams  v.  I^ovinger,  265. 


"V.    XtlOHTS  AND   1.IABU.ITIBS  OF 
PARTIKS. 

(A)  As  to  Baoh  Otker.' 

;=>I96     (Tex.Coin.App.)    Owner    entitled    to 
enta    a.nd    crops   until   title  defeated  by   exer- 
ise  of  option, — Roberts  ▼.  Armstrong,  371. 
Option    contract  gave  optionor  right  to  re- 
erve  crops  and  rents.— Id. 

CO    Bona  Fide  Pnrabaaers. 

S=»240  (Tex.Clv.App.)  Innocent  purchase  must 
)e  pleaded. — Kurz  v.  i^liz,  424. 

-VI.    RBMEDIBS  OF  VBNDOR. 

(A.)    Ejten  ana  Recovery  of  Land* 

®=»257  (Tex.Clv.App.)  Ijicnholder  does  not  ac- 
quire title  without  foreclosure.— Pope  v.  With- 
erspoon,  837. 

C=>259  (Tex.Coin.App.)  Vendor  Jteld  not  en- 
titled to  vendor's  lien  on  other  land  to 
secure  payment  of  third  person's  notes  trans- 
ferred to  vendor  in  part  payment  of  purchase 
price. — Ilea  v.  Lus(;,  .310. 
®=»274(l)  (Tex.Com.App.)  Delivery  of  ven- 
dor's lien  note  to  reprearntative,  together  with 
the  release,  held  not  negligence  on  the  part  of 
tlie  holder.— Shaw  v.  Firstl  State  Bank  of 
Abilene,  325. 

VII.  RBMEDIBB  OF  PVRCHASBR. 

<B>   Action*  for  Breaeli  of  Contraet. 

^s>343(l)  (Mo.App.)  Purchaser  entitled  to  re- 
cover for  breach  ot  vendor's  oral  agreement  to 
plat  land  so  as  to  give  outlet— Heath  v.  Beck, 
657. 

^s'SSICS)  (Ky.)  Purchaser  not  entitled  to 
damage  s  for  loss  of  bargain  on  inability  of  ven- 
dor, who  acted  in  good  faith,  to  convey  good 
title.— Crenshaw  v.  AVilliams,  45. 

Vend-or's  failure  to  disclose  condition  of  title 
to  purchaser  kcld  not  fraud  entitling  purchaser 
to  damages  for  loss  of  bargain.— Id. 

VENUE. 

I.  IfATURB  OR  SUBJECT  OF  ACTIOIT. 

€=34  (Ark.)  Action  for  personal  injuries  is 
transitory.— Texarkana  &  Ft.  Smith  Ry.  Co.  ▼. 
Adcock,  866. 

<g=37  (Tox.CIVJVpp.)  Proof  of  plaintiff  held  not 
to  show  case  within  exceptions  to  venue  stat- 
ute.— Sinton  State  Bank  v.  Tyler  Commercial 
CoUege,  170. 

«=>7  (Tex.Civ.App.)  Action  for  breach  of 
written  contract  properly  brought  in  county  in 
which  it  was  performable. — Lianda  v.  F.  S.  Ain- 
sa  Co.,  175. 

«s»8  (Tex.Civ.App.)  Injury  alleged  held  a 
"trespass"  within  statute.— First  Nat.  Bank  t. 
Childs.  807. 

«=>I6I/^  (Tex.Clv.App.)  Clause  of  action  prop- 
erly joined  with  another  re|^rdles8  of  wneth- 
er  venue  wss  properly  laid  m  county  in  which 
action  on  other  cause  of  action  was  properly 
brought.— Landa  v.  F.  S.  Ainsa  Co.,  175. 
«»I7  (Tex.Coin.App.)  SUtute  as  to  where 
suit  to  enjoin  execution  shall  be  brought  one 
of  venne,  and  so  waivable.— Martin  ▼.  Kiesch- 
ttick,  830. 

Claim  of  privilege  not  waived  by  following 
general  demurrer  in  the  same  answer. — Id. 

Claim  of  privilege  waived  by  invoking  action 
on  general  demurrer  and  acquiescing  in  action 
thereon.— Id. 

VERDICT. 

See  Criminal  Law,  «=3872^-881:    Trial,  «=> 
830-365.  «         .        — 
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IX.  PUBI.IC  IVATBR  SUPPLY. 
(A)  Doniestle     and     Mnntclpal     Pnrpoaea. 

€=3200(2)  (Mo.)  Contract  of  city  with  water 
company  not  abrogated  by  increase  of  rates 
authorized  by  Public  Service  Commission. — 
City  Water  (5o.  v.  City  of  Sedalja,  942. 
€=3201  (Ky.)  Extension  denied  consumer  un- 
der circumstances  of  hardship  to  company. — 
Mountain  Water  Co.  v.  May,  908. 
<g=»203(l2)  (Mo.)  City's  offer  to  allow  water 
company  to  discontinue  certain  hydrants  not 
reviewable  on  appeal,  where  no  action  taken 
before  Public  Service  Commission. — City  Wa- 
ter Co.  V.  City  of  Sedalia,  942. 

Question  as  to  effect  of  increase  in  rental  of 
fire  hydrants  >  on  city's  indebtedness  not  con- 
sidered yvhere   not  pleaded. — Id. 

Water  company  suing  for  increased  rentals 
authorised  by  Public  Service  Commission  need 
not  prove  requirements  of  law  complied  with. 
—Id. 

WEAPONS. 

€=»I7(3)   (TaK.Cr.App.)  Bvid«ice     defendant 

g laced  pistol  against  side  of  witness,  and  what 
e  said,  admissible.— Dodaro  v.  State,  394. 
®=»I7(5)  (Tefi.Cr.App.>  Whether  defendant 
was  a  traveler  at  time  of  carrying  a  pistol  held 
for  the  jury.— Witt  v.  State,  395. 
<S=3l7(6)  (Tex.Cr.App.)  Court  did  not  err  in 
refusing  to  instruct  where  issue  not  raised. — 
Dodaro  t.  State,  394. 

WHARVES. 

€=>20(l)  (Tex.Clv.App.)  Removal  of  wheat  by 
wharf  company  to  place  where  destroyed  held 
remote  and  not  proximate  cause  of  loss. — Fort 
Worth  Elevators  Co.  v.  Keel  &  Son,  481. 

Wharf  company  held  not  obligated  to  raise 
tracks  above  level  of  flood  waters  of  previous 
storms  to  prevent  injury  to  wheat  delivered  to 
it.— Id. 

Removal  of  wheat  by  wharf  company  to  es*- 
cape  floods  held  not  actionable  negligence. — ^Id. 
€=320(7)  (Tex.Civ.App.)  Evidence  held  to 
show  proximate  cause  of  loss  of  wheat  due  to 
act  of  God.— Fort  Worth  Elevators  Co.  v.  Keel 
&  Son,  481. 

Evidence  sustaining  finding  that  loss  from 
storm  could  not  have  been  prevented  by  de- 
fendant.— ^Id. 

WILLS. 

See  Descent  and  Distribution;   Executors  and 

Administrators. 

II.  TBSTAMBNTARY  CAPACITY. 

€=352(1)  (Mo.App.)  Burden  on  proponents  as 
to  issue  of  sanity.— Carroll  v.  Muiiphy,  642. 

IV.  RBQUISITBS  AND  TAUDITY. 

(F)  Mlstalce,  TJndae  Inflaence,' and  Fraud. 

«s>l53  (Tex.Civ.App.)  Advice  given  by  third 
party  not  fraud  on  part  of  beneficiary. — Ater 
V.  Moore,  457. 

€=3l55(3)  (Tex.Clv.App.)  Not  undue  influ- 
ence for  wife  to  plead  with  testator.— Ater  v. 
Moore,  457. 

€=3 163(2)  (Mo.)  Undue  influence  presumed  on 
showing  of  confidential  relationship  between 
testatrix  and  beneficiary.— Burton  v.  Bolman, 
030. 

(G')  RevocatioB  and  RevlTal. 

€=3 1 67  (T*x.ClvJ^pp.)  Not  revoked  by  mere 
expression  of  desire  on  part  of  testator.— Ater 
V.   Moore,   457. 

€=>I77  (Tex.Civ.App.)  Not  changed  by  ex- 
pression of  desire  and  unintentional  deception. 
—Ater  y.  Moore,  457. 
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V.  PROBATE,  BSTABLISHMENT,  AlTD 
'     ANNVLIHEIIIT. 

(G)   Petitiona,  Objcctlona,   and   Fleadlnffs. 

«B9277  (Tex.Clv.App.)  Facts  to  be  pleaded  in 
will  contest.— Ater  t.  Moore,  457. 

(I)  Hearing  or  Trial. 

^9324(2)  (Mo.App.)  Issue  of  insanity  for  ju- 
ry on  substantial  evidence. — Carroll  t.  Murphy, 
612. 

Evidence  held  to  make  prima  fade  case  of  tes- 
tatiiz's  mental  capacity. — Id. 
.«=>324(3)  (Mo.)  Whether  will  making  testa- 
trix's physician  and  confidential  adviser  a  ben- 
eficiary was  procured  by  undue  influence  held 
tor  jury.— Burton  v.  Holiaan,  630. 
€=3327  (Mo.App.)  Courts  may  peremptorily  in- 
struct on  lack  of  capacity  if  evidence  permits. — 
Carroll  v.  Murphy,  642. 

(K)   Review. 

«s»384  (Tex.Clv.App.)  Sustaining  of  an  ex- 
ception to  part  of  answer  held  harmless  if  er- 
ror.— Ater  V.  Moore,  457. 

^=3400  (Mo.)  InstructionB  hM  not  ground  for 
reversal  as  against  contention  that  jury  might 
have  been  misled  into  considering  mental  ca- 
pacity an  issue.— Burton  v.  Holman,  630. 

TL  CONSTRUCTION. 
(A)   General  Rnles. 

€=»439  (Ky.)  Intention  controls  other  rules  of 
construction.— Hill  v.  Bridges,  30. 
e=>439  (Tex.Com.App.)  Intention  of  testator 
must  control. — Haupt  v.  Michaelis,  706. 
«s»439  (Tex.Coiii.App.)  Cardinal  rule  of  con- 
struction is  to  ascertain  intention. — Oilliam  v. 
Mahon,  712. 

4=>439  (Tex.Clv.App.)  Intention    not    to     be 
conjectured.— Barmore  v.  Darragb,  4*^. 
ij    '111   (Tex.Coiii.App.)  Law  at  time  of  execu- 
tion of  grandchild  held  precatory.— Barmore  v. 
Darragb,  472. 

«E9447  (Tex.Civ.App.)  Constmctios  consist- 
ent with  lawful  intention  adopted.— Barmore  v. 
Darragb,  472. 

4=9457  (Tex.Clv.App.)  To  effectuate  inten- 
tion, words  may  be  given  other  than  technical 
import— Barmore  v.  Darragh,  472. 
4:^460  (Tex.Coiii.App.)  Words  or  sentences 
may  be  transposed  to  show  testator's  intent. — 
Haupt  T.  Michaelis,  706. 

«s>467  (Tex.Clv.App.)  Direction  for  education 
of  grandchild  held  precatory. — Barmore  v.  Dar- 
ragb, 472. 

«:^70  (Tex.Coiii.App.)  Intent  of  testator  must 
be  arrived  at  by  considering  entire  will.— Haupt 
▼.  Michaelis.  706. 

€=»470  (Tex.ClvJVpp.)  AH  provisions  looked  to 
in  ascertaining  testator's  intention. — Barmore 
T.  Darragh,  472. 

$s>488  (Tex.Com.App.)  Parol  evidence  inad- 
missible where  will  is  free  from  doubt.— Haupt 
V.  Michaelis,  706. 

Evidence  of  surrounding  circnmstances  not 
admissible  to  contradict  expressed  intention. 
—Id. 

Extrinsic  evidence  admissible  where  Intent  of 
testator  ambiguous. — Id. 

(B)  Dealfmatlon    of   De-rleeea,    anA    I<eara- 
teea  and  Their  Reepeottve  Share*. 

€=>495  (Tex.Clv.App.)  Clause  held  to  give  re- 
mainder to  children  of  devisee  of  life  estate. 
-Barmore  v.  Darragh,  472. 
<8=»50e(4)  (Tex.Clv.App.)  "Heirs  of  his  body" : 
"issue  of  his  own  body";  "inherit";  "take";  de- 
fined.—Barmore  V.  Darragll,  472. 
«s>53S  (Tex.Com.App.)  Holographic  will  con- 
strued to  ezclade  one  of  testator's  children. — 
Haupt  V.  Michaelis,  706. 

(C)  SnrvlTOraMi*,     Repreaentation,     and 

Snbatitution. 

4=9538  (Tex.ClvJVpp.)  Devise  over  on  death 
cf  another  is  presumed  to  refer  to  death  be- 


fore testator's  death.— Barmore  t.  Darragh, 
472. 

«s>545(3)  (Tex.Clv.App.)  Devise  over  on  dev- 
isee's death  effective  only  on  devisee's  prede- 
ceasing testator.— Barmore  v.  Darragh,  472. 

Devise  held  to  give  life  estate;  "in  case"; 
"without  heirs  of  his  body."— Id. 
4=9345(4)   (Ky.)  Limitation  over  on  death  of 
child  held  to  relate  to  death  in  the  lifetime  of 
the  life  tenant— Hill  v.  Bridges,  SO. 

(B)  Natare  «t  Batatea  and  latereata  Cre- 

ated. 

4a»60l(l)  (Tex.Com.App.)  Provieion  givins 
fee  to  wife  held  not  cut  down  by  sabseqaent 
ambiguous  provision. — Gilliam  v.  Mahon,  712L 
4=9601(1)  (Tex.Clv.App.)  Statute  does  not 
prohibit  subsequent  provision  from  limiting  ab- 
solute estate  previously  given. — Barmore  v. 
Darragh,  472. 

Clause  following  absolute  devise  held  to  give 
devisee  life  estate  with  remainder  to  surviv- 
ing children. — Id. 

4=9608(1)  (Tex.Clv.App.)i  Rule  in  Shelley's 
Case  held  inapplicable.— Barmore  v.  Darragh, 
472. 

(O)  Conditions  and  Reatrlettons. 

4=>649  (Tex.CIV.App.)  Clause  restricting  giv- 
ing away  of  estate  received  under  will  held  void. 
— Barmore  v.  Darragh,  472. 
4=>658  (Tex.Clv.App.)  Devise  hdd  to  vest  fee 
on  condition  subsequent. — Adams  v.  Henry,  152. 
4=>665  (Tex.Clv.App.)  Right  of  devisee  not 
affected  by  his  statement  before  testatrix's 
death  nor  by  subsequent  belief  of  one  entitled 
to  benefit  under  condition  of  will. — Adams  v. 
Henry,   152. 

Word  "refuse"  in  condition  of  will  cannot  be 
construed  as  "fail." — Id. 

WFTNESSES. 

See  Depositions;  Evidence. 

I.  ATTENDANCB,  PRODUCTION   OP  DOCC' 
MBNTS,  AND  COMPBNSATION. 

4=9 1 6  (Rfo.)  Circuit  conrt  had  inherent  pow- 
er to  issue  subpcena  duces  tecum  to  secretary 
of  board  of  complaint  of  city. — State  ez  rel. 
Tune  T.  Falkenhaiuer,  257. 

II.  COMPBTBNCY. 

(A)    Capacity   and   ^naliacatlena   la   Gen- 
eral. 

4=>S2(I,  2)     (Mo.App.)     Husband    competent 
witness  in  wife's  lawsuit  only  where  made  so 
by  statute.-~Oott8chall  v.  Oeiger,  87. 
4=953(4)    (Tex.CrJVpp.)  Where  aefendant prov- 
ed by  his  wife  that   she  occupied  room  with 
deceased  at  hotel,  it  was  proper  for  state  to 
develop  from  her  that  no  crimmal  conduct  took 
place.— Boaz  v.  State,  790. 
4=956(3)    (Mo.App.)   Husband's  testimony  keid 
incompetent  in  wife's  action  against  pbrsician 
for  malpractice.— Gottschall  v.  Geiger,  87. 
4=960(2)   (Ky.)  Abandonment    is    matter    ot 
proof,   and   wife   is   not  competent   witness. — 
Shockey  v.  Shockey  508. 

4=961(1)  (Ky.)  Wife  may  testify  to  abortion 
on  her.--Commonwealth  t.  Allen,  41. 

(C)  Teatlmony  ot  Partlea  or  Peraoma  In- 

tereated,  for  or  acatnat  Rcpreaenta- 
tlvea.  Survivors,  or  Snooeaaora  In  Ti- 
tle or  Interest  ot  Peraona  Ueocaaed 
or  Incompetent. 

4=9140(19)  (Ky.)  Conveyance  held  quitclaim 
deed  so  that  grantor  had  no  interest  wiiich  dis- 
qualified him  as  witness.- Kiddle  v.  Jones,  503. 
4=9l4l  (Mo.)  Plaintiff's  attorney  held  prop- 
erly refused  permission  £o  testify  as  custodian 
of  deeds'  executed  by  decedent— 'Tiede  v.  Tiede, 
950 

4=>I50(2)  (Tex.Clv.App.)  Fraudulent  declara- 
tions of  lessee  since  deceased  %eld  admissible  in 
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action  asainst  assUinees  to  cancel  lease. — Smith 
v.  Fleming,  136. 

®s>l68  (Mo.)  Survivor  is  competent  to  contra- 
dict alleged  admissions  made  after  death  of 
original  party.— Maaon  v.  Mason,  971. 
^=>I77  (Mo.)  Where  plaintiff  testifies  to  ad- 
mission, defendant  may  testify  in  opposition. — 
Mason  v.  Mason,  971. 

(D)  Uonfldential  Relstioaa  and  PrlTUeK«4l 
ContmvBlcaUoBa. 

9=s>202  (Mo.)  Attorney  is  competent  to  tes- 
tify to  direction  for  delivery  of  deed.— Mason  v. 
Mason.  971. 

^s>203  (Ark.)  Prosecuting  attorney  can  testi- 
fy to  communications  made  to  him  officially. — 
Fisher  v.  State,  181. 

«=>2I9(3)  (MoJKpp.)  Privilege  of  attorney 
removed  by  client's  testimony  as  to  transac- 
tion.^Whiteside  v.  Court  of  Honor,  1026. 

UI.  XULAMIMATIOM. 
(A)  Talclnc  Teatimonr  la  Ueaeral. 

«s>240(4)  (Tex.Cr.App.)  Question  held  not 
leading.— Rainey  v.  State,  118. 
«=»252  (Tex.Clv.A|>p.)  Plaster  cast  of  vrbeel 
held  sufficiently  identified  to  be  used  as  basis 
of  measurement. — ^Lancaster  v.  Allen,  148. 
^=3255(7)  (Tex.CIV'.App.)  Testimony  from  rec- 
ords made  by  witness  was  admissible,  though 
records  themselves  were  exhibits  and  witness 
had  no  independent  recollection  of  facts. — 
Payne  v.  White  House  Lumber  Co.,  417. 

Testimony  from  original  sheets  made  by  wit- 
ness admissible,  though  book  in  which  same 
kept  not  offered  in  evidence. — ^Id. 

Testimony  as  to  weight  of  cars  of  coal  weigh- 
ed and  entered  in  books  by  witness  at  time  of 
unloading  admissible,  where  witness'  superior 
testified  as  to  correctness  of  entries. — Id. 

(B)    Cross-BxAattnation    and   Re-ezamlna- 
«teB. 

«s>269(l)  (Mo.)  Cross-examination  of  de- 
fendant relative  to  same  matters  in<ioired  about 
in  cUef  held  not  error.— State  v.  Howard,  265. 
4=9270(3)  (Mo.)  Facts  improperly  brought  out 
on  cross-examtnation  may  be  rebutted. — State 
V.  Ritter.  606. 

€=»274(2)  (Mo.)  Character  witness  may  be 
questioned  as  to  rumors  concerning  defendant's 
misconduct. — State  v.  McDonald,  927. 
^9277(2)  (Mo.)  Cross-examination  of  defend- 
ant showmg  for  what  length  of  time  be  bad 
carried  pistol,  proper. — State  v.  Likens,  578. 
4=>277(4)  (Mo.)  Cross-examination  of  defend- 
ant charged  with  murder  not  erroneous. — State 
V.  Likens.  577. 

^=3278  (Mo.)  Exclusion  of  answers  by  wit- 
ness to  question,  whether  she  expected  in  mak- 
ing statement  not  to  be  prosecuted,  held  not  er- 
ror.—State  V.  Bitter,  606. 

IV.    CRBDIBIUTY,    IMPBACHMKMT,    COM- 
TRADICTION,  AND  CORROBORATION. 

(B)    Character    and    Conduct    ot    'Witneaa. 

«=>337(2)  (Mo.)  Defendant  may  be  impeached 
by  evidence  as  to  his  veracity  and  morality,  but 
not  as  to  bis  character  as  a  quarrelsome  citizen. 
—State  V.  Baird,  625. 

4=9345(2)  (Tex.Civ.App.)  Witness  cannot  be 
impeached  by  inquiry  as  to  particular  crimes.— 
Toung  V.  Blain,  831. 

4=9350  (Mo.)  Defendant  subject  to  cross-ex- 
amination to  prove  prior  convictions. — State  v. 
McBride,  .'592. 

4=9360  (Mo.)   State  entitled  to  rebut  ahowing 
that  witness  kept  house  of  ill  fame. — State  ▼. 
Ritter.  606. 
Evidence  of  good  character  inadmissible.— Id. 

(C)  Interest  and  Bins  ot  WItneaa. 

4=9370(1)  (Mo.)  Evidence  of  bias  of  witness 
against  codefendant  inadmissible  where  sever- 
ance was  granted.- State  v.  Uittcr,  006. 


(D)    Ineoaalatent    Statemeata    br    Vritaes*-. 

®=9383  (Tex.Cr>pp.)  Cannot  be  impeached  aa 
to  an  immaterial  matter.- Theriot  v.  State,  777. 

WORDS  AND  PHRASES. 

"Abandonment."— Shockey    v.    Shockey    (Ky.) 

"Abstract"- Poshek  y.  Marcelino  Coal  &  Min< 

ing  Co.   (Mo.  App.)  70. 
"Accomplice."— Chandler    v.    State    (Tex.    Or, 

App.)  105,  107,  108. 
"Alter  or  modify  the  plans  and  specifications." 

—Southern  Surety  Co.  v.  Nalle  &  Co.  (Tex. 

Civ.  App.)   402. 
"Appointment."— Town  of  Nortonville  ▼.  Wood- 
ward   (Ky.)   224. 
"As  soon  as  possible."— Guess  t.  Russell  Bros. 

Clothing   Co.    (Mo.   App.)    1015. 
"Bill  of  review."— Satterwbite  v.  State  (Ark.) 

886.  ■ 

"Compelled."— Texas    Electric    By.    v.    Jones 

(Tex.   Civ.   App.)  823. 
"Condition."— Eastham  v.  Eastbam  (Ky.)  221. 
"Confined  to  bed."— North  r.  National  Life  & 

Accident  Ins.  Co.  of  Nashville,  Tenn.  (Mo. 

App.)  665. 
"Consortium."— Baldwin   t.  Kansas   City  Bys. 

Co.  (Mo.  App.)  280. 
"Counterclaim.''— Slack  v.  Whitney  (Mo.  App.) 

1060. 
"Course  of  employment."— Western  Indemnity 

Co.  V.  Lenard  (Tpx.  Civ.  App.)  1101. 
"Discovered   peril."— Baker   t.   Shafter    (Tex. 

Com.  App.)   349. 
"Discretion."— Board      of     Permanent     Boad 

Com'rs  of  Hunt  County  v.  Johnson   (Tex. 

Civ.  App.)  8.59. 
"Doing  business." — Arkansas  Anthracite   Coal 

Co.  T.  State   (Ark.)   184. 
"Due  course."— Thomas  v.  Goodrum  (Mo.)  571. 
"Election."— Town  of  Nortonville  v.  Woodward 

(Ky.)  224;   State  ex  rel.  Feinstein  v.  Hart- 

mann  (Mo.)  982. 
"Employe."— U.  S.  Fidelity  ft  Guaranty  Co.  of 

Baltimore,  Md.,  ▼.  Lowry  (Tex.  Civ.  App.) 

818. 
"Erection   of  buildings."— Harrington  r.  Hop- 
kins (Mo.)  263. 
"Escrow." — Simpson    v.    Green     (Tex.     Com. 

App.)  375;  Stonewall  t.  McOown  (Tex.  Civ. 

App.)  850. 
"Exception."- Amett  v.  Elkhom  Coal  Corpo- 
ration (Ky.)  219. 
"Fail."— Howell   v.    Lamberson    (Ark.)    872. 
"Final  judgment."— Taylor  v.  Masterson  (Tex. 

Civ.  App.)  866. 
"Fraud."— Guess    v.    Russell    Bros.    (Clothing 

Co.   (Mo.   App.)    1015. 
"Good   health."— Denton   v.  Kansas   City  Life. 

Ins.  Co.  (Tex.  Civ.  App.)  436. 
"Heirs    of    his    body."— Barmore    v.    Darragb 

(Tex.  Civ.  App.)   472. 
"Holder  in  due  course." — Swift  &  Co.  v.  Mc- 

Farland  (Mo.  App.)  65;   Ensign  v.  Crandall 

(Mo.  App.)  675. 
"In    case."- Barmore   v.    Darragb    (Tex.   Civ. 

App.)  472. 
"Independent    contractor."- U.    S.    Fidelity    & 

Guaranty  Co.  of  Baltimore,  Md.,  v.  Lowry 

(Tex.  Civ.  App.)  818. 
"Inherit." — Barmore    v.    Darragb     (Tex.    Civ. 

App.)  472. 
"Issue  of  bis  own  body."— Barmore  v.  .Dar- 
ragb  (Tex.  Civ.  App.)  472. 
"Joint  tort-feasors."- Anderson  ▼.  Smith  (Tex. 

Civ.  App.)   142. 
"Just    cause    or    excuse."— State    v.    Caldwell 

(Mo.)  613. 
"Just  compensation."— Gregg  v.  Sanders  (Ark.) 

190. 
"Land  equitably  owned."— Kenedy  Pasture  Co. 

V.  State  (Tex.)  683. 
"Limitation."— Eastham  v.  Eastbam  (Ky.)  221. 
"Maintain."— O'Conhell   y.   Kansas    City    (Mo. 

App.)  1040. 
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•TilaHce."— State  v.  Caldwell  (Mo.)  613. 
"Natural   and   probable   result." — San   Antonio 

&  A.  P.  By.  Co.  V.  Behne  (Tex.  Com.  App.) 

354. 
"Neglected  chUd."— GuUy  v.  Gully  (Tex.)  97. 
"Obliged."— Texas  Electric  Ry.  v.  Jones   (Tex. 

Civ.  App.)  823. 
"Omit  to  advise."— Howell  v.  Lamberson  (Ark.) 

872. 
"Owner."— FleiBchman  v.  State  (Tex.  Cr.  App.) 

397. 
"Paramount  title."— Isaacs  v.  Maupin  (Ky.)  49. 
"Pension."— Hawkins  v.  Randolph   (Ark.)  550. 
"Perjury."— Thomas  v.  State  (Ark.)  200. 
"Purely    public    charity." — Concho    Camp,    No. 

66,  W.  O.  W.,  V.  City  of  San  Angelo  (Tex. 

Civ.  App.)  1106. 
"Renew."— Kozy   Theater   Co.   v.   Love    (liy.) 

249. 
"Severable  contract."— State  ex  rel.  Dolman  y. 

Dickey  (5Io.)  581. 
"Society,  assistance,  and  domestic  services."- 

Baldwin    v.    Kansas    City    Rys.    Co.    (Mo. 

App.)  280. 
"Subornation    of   perjury."— Thomas   y.    State 

(Ark.)   200. 
"Suhscqoent  mortgagees  in  good  faith."— First 

Nat  Bank  v.  Todd  (Tex.  Com.  App.)  322. 
"Suitable    waiting    room."— Commonwealth    v. 

LouisvHle  &  N.  R.  Co.  (Ky.)  230. 
"Superior  title." — Isaacs  v.  Maupin  (Ky.)  49. 
"Take."— Barmore  y.  Darragh  (Tex.  Civ.  App.) 

472. 


"The."— Jackson  t.   Quarry  Realty   Co.    (Mo. 

App.)  io(a. 

"Titled  land."— Kenedy  Pasture  Co.  v.  SUte 
(Tex.)  683. 

"Transaction."— Slack  y.  Whitney  (Mo.  App.) 
1060. 

"Trespass."— First  Nat.  Bank  y.  Cbilds  (Tex. 
Civ.  App.)  807. 

"Without  heirs  of  his  body."— Barmore  y.  Dar- 
ragh (Tex.  Civ.  App.)  472. 

WORK  AND  LABOR. 

C=>I3  (Mo.App.)  Plaintiff  suing  upon  quantum 
meruit  bound  by  terms  of  special  contract. — 
Rucmraeli-Dawley  Mfg.  Co.  v.  May  Depart- 
ment Stores  Co.,  1031. 

<S=>27(4)  (Mo.App.)  Defendant  ftrfd  entitled 
to  prove  that  extras  sued  for  were  not  au- 
thorized in  writing. — Iluemmeli-Dawley  Mfg. 
Co.  y.  May  Department  Stores  Co.,  1031. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «=»34S-418. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Garnishment;  Habeas  Corpus;  Injunction; 
Prohibition;   Quo  Warranto;   Replevin. 
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